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A    LIST 

« 

OF   THE 

ABBREVIATIONS  AND  REFERENCES 

ADOPTED   IN 

THE   DIGEST, 

WITH     EXPLANATIONS. 


A. 

Abbretiatioxs.  Names  of  Reportees  and  Reports.       Names  of  Courts  or  Judges. 

A.  &  E Adulphus  &  Ellis Queen's  Bench 

Adm.        Admiralty 

Adm.  D.       ...  Law  Reports Admiralty  Division 

Amb Ambler ." Chancery 

Anst Anstrather Exchequer 

App.  Cas.     .    .    .  Law  Reports House  of  Lords   and   Privy 

Council 

Am Arnold Common  Pleas 

Am.  &  H.    .    .    .  Arnold  &  Hodges Queen's  Bench 

Asp.  M.  C.   .    .    .  Aspinal  Maritime  Cases Admiralty  and  other  Courts 

B. 

B.  &  A Bamewall  &.  Alderson King's  Bench 

B.  k  Ad Bamewall  &  Adolphus King's  Bench 

B.  C.  C Lowndes  &  Maxwell's  Bail  Court  Cases  .    .    .  Bail  Court 

B.  C.  Bep.    .    .    .  Saunders  &  Cole's  Bail  Court  Reports      .    .    .  Bail  Court 

Bayl.  Bills   .    .    .  Bayley  on  Bills. 

Beav Beavan Rolls 

B.  &  IS Best  &  Smith Queen's  Bench 

BelL  C.  C.    .    .    .  Bell's  Criminal  Cases Criminal  Appeal 

Bing Bingham       Common  Pleas 

Bing.,  N.  C.     .    .  Bingham's  New  Cases  or  Series Common  Fleas 

Bk Bankruptcy. 

Bligh Bligh House  of  Lords 

Bligh,  N.  8.      .    .  Bligh's  New  Series House  of  Lords 

B.  &  P.    .    .    .    .  Bosanquet  &  Puller Common  Pleas 

Bott's  P.  L.      .    .  Bott's  Poor  Law. 

B.  &  B Broderip  &  Bingham Common  Pleas 

Bro.  C.  C.    .    .    .  Brown's  Chancery  Cases ,  Chancery 

Bid.  p.  C.    .     .    .  Brown's  Cases  in  Parliament House  of  Lords 

B.  &  L Browning  &  Lushington Admiralty 

Buck Buck Bankmptcy 

Bull  N.  P.  .    .     .  Buller's  Law  of  Nisi  Prius. 

Burr. Burrow King's  Bench 

Burr.  S.  C  .    .    .  Burrow's  Settlement  Cases King's  Bench 

C. 

C Lord  Chancellor 

Cald Caldecott's  Settlement  Cases King's  Bench 
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ABBREVIATIONS    AND    REFERENCES. 


Abbseviatioks. 


Camp. 
Car.  C.  L. 
Car.  &  M. 
Car.  &  K. 
C.  &  P.    . 
Chit.   .     . 
C.  &  F.    . 
CoUyer,  C.  C 
C.  B.    .    . 
C.  3.)  Xi.  S. 
C.  L.  R.  . 


D. 


C.  P 
Colt. 
Cooper,  C.  C 
Cowp. 
Cox     .    . 
Cox,  C.  C. 
Cr.  &  Ph. 
C.  &J.    . 
C.  &M.    . 
C,  M.  k  E. 
Curt.  .    . 


Names  of  Bepobters  and  Reports.  Names  of  Coubts  ob  Judges. 

.  .  .  Nisi  Prius 

.  .  .  Nisi  Prius 

.  .  .  Nisi  Prius 

.  .  .  Nisi  Prius 

.  .  .  Kii]g*8  Bench 

.  .  .  House  of  Lords 

.  .  .  Chancery 

.  .  .  Common  Pleas 

.  .  .  Common  Picas 

.  .  .  Queen's      Bench,     Common 

Pleas  and  Exchequer 

.  .  .  Common  Pleas  Division 

.  .  .  Chancery 

.  .  .  King's  Bench 

.  .  .  Chancery 

.  .  .  Crown  &  Criminal  Appeal 

.  .  .  Chancery 

.  .  .  Exchequer 

.  .  .  Exchequer 

.  .  .  Exchequer 

.  .  .  Ecclesiastical 


Campbell 

Camngton's  Criminal  Law. 
Carrington  &  Marshman    .... 

Carrington  &  Kirwan 

Carrington  &  Payne  ...... 

Chitty 

Clark  &  Finnellv 

Collyer's  Chancery  Cases  .... 
Common  Bench  Reports,  Old  Series 
Common  Bench  Reports,  New  Series 
Common  Law  Reports  of  1855-5G    . 


Law  Reports 

Coltman's  Registration  Cases. 
Cooper's  Chancery  Cases    .    , 

Cowper 

Cox 

Cox's  Criminal  Cases     .    . 

Craig  &  PhUip 

Crompton  k.  Jervis    .     .     .     , 
Crompton  &  Meeson  .    .    . 
Crompton,  Meeson  &  Roscoc  , 
Curteis 


Daniell    .... 

D.  &M 

Deacon  .... 
Deac.  &  Chit.  .  . 
Deane,  Ecc.  Rep. . 
Dears.  C.  C.  .  . 
Dears.  &  B.  C.  C. . 

DeG 

De  G.,  F.  &  J.  .    . 

De  G.' J.  &  S.  .  . 
De  G.,  M.  &  G.  . 
De  G.  &  Sm.  .  . 
Den.  C.  C.    .    .    . 

Dick 

Dougl 

D.  P.  C 


D. 

Daniell 

Davison  &  Merivale  .... 

Deacon 

Deacon  &  Chitty 

Deane's  Ecclesiastical  Reports 
Dearsly's  Crown  Cases  .  .  . 
Dearsly  &  Bell's  Crown  Cases 

DeGex 

De  Gex,  Fisher  &  Jones      .    . 


De  Gex,  Jones  &  Smith 

De  Gex,  Macnaghten  &  Gordon  .    .    . 

De  Gex  &  Smale 

Denison 

Dickens 

Douglas 

Dowling's  Practice  Cases,  Old  Scries  . 


D.  N.  S Dowling's  New  Series 

D.  &  L Dowling  &  Lowndes 

D.  &  R Dowling  &  Ryland 

D.  &  R.  N.  P.  C.   .  Dowling  k  Ryland's  Nisi  Prius  Cases  . 

Dom.  Proc.  .    .    .  Domus  Procerum *    .    . 

Drink Drinkwater 

Drew Drewry 

Drew,  k  Sm.    .    .  Drewry  k  Smale 


Exchequer 
Queen's  Bench 
Bankruptcy 
Bankruptcy 
Ecclesiastical 
Criminal  Appeal 
Criminal  Appeal 
Bankruptcy 

Lord  Chancellor  and  Appeals 
in  Chancery 

Do. 

Do. 
Knight  Bruce,  V.-C. 
Criminal  Appeal 
Chancery 
King's  Bench 

Queen's  Bench,  Common 
Pleas,  Exchequer  and  Bail 
Court 

Do. 

Do. 
King's  Bench 
Nisi  Prius 
House  of  Lords 
Common  Pleas 
Kindersley,  V.-C. 
Chancery 


E. 

East East King's  Bench 

East,  P.  C.  .    .    .    East's  Pleas  of  the  Crown. 

Eden Eden Chancery 

EL  &  Bl.      ...    Ellis  &  Blackburn Queen's  Bench 

El.,  Bl.  &E1.    .    .    EUis,  Blackburn  &  Ellis Queen's  Bench 

El.  &  El.      ...    Ellis  k  Ellis Queen's  Bench 

Eq.  B.  •   .    .    .     .     Equity  Reports  of  1855-56 Chancery 

Bsp Espinasse Nisi  Prius 

Ex Exchequer  Reiwrts  by  Welsby,  Hurlstone  k 

Gordon ' Exchequer 

Ex,  Cli Exchequer  Chamber 

Ex.  D Law  Reports Exchequer  Division 


Forrest 


F. 
Fon'est Exchequer 


ABBREVIATIONS    AND    REFERENCES. 


V 


Abbbeyiations.  Names  of  Repobtebs  and  Repobts.       Names  of  Coubts  ob  Judges. 

Fonb.  N.  R,      .    .    Fonblanqae's  New  Reports Bankruptcy 

F.  t  F Foster  &  Finlason Nisi  Prius 


G. 

Gale Gale Exchequer 

Q.  kD,    .    .    .    .  Gale  &  Davison Exchequer 

Giff. Giffard Vice-Cnancellor  Stewart 

Giff.  &  H.    .    .    .  Giffard  &  Hemming Vice-chancellor  Stewart 

Glyn  &  J.     .    .    .  Glyn  &  Jameson Bankruptcy 

Gow Gow Nisi  Prius 


H.  &  T. 


Hare 


H.  &R.   .  . 

H.  &  W.  .  . 
H.  or  Hem.  k. 

or  MIL  .     , 

Hodges    .  . 

Holt    .     .  . 

H.  &H.  .  . 

H.  L.  .     .  . 


M. 


H.  L.  Gas. 
H.&C.  . 
H.&N.  . 
H.  &  W.  . 
H,&P.  . 
Hopw.  &  C. 


H. 

Hall  &  Twells Lord  Chancellor  and  Appeals 

in  Chancery 

Hare Wigram,  V.-C,  Turner,  V.-C, 

and  Wood,  V.-C. 

Harrison  k  Rutherford Common  Pleas 

Harrison  k  Wollaston King*s  Bench 

Hemming  k  MUlcr Chancery 

Hodges Common  Pleas 

Holt Nisi  Prius 

Horn  k  Hurlstone Exchequer 

House  of  Lords 

House  of  Lords  Cases,  by  Clark  ......  House  Qf  Lords 

Hurlstone  k  Coltman Exchequer 

Hurlstone  k  Norman Exchequer 

Hurlstone  k  Walmsley Exchequer 

Hopwood  &  Philbrick's  Election  Cases    .    .    .  Common  Pleas 

Hopwood  k  Coltman's  Election  Cases      .    .    .  Common  Pleas 


It.  C  L.  B.  . 
Ir.  Ch,  Rep. 
Ir.  R.,  C.  L. 
Ii:  R.,  Eq.    , 
Ir.  L.  B.  . 


I. 

Irish  Common  Law  Reports  (1850-1866)      .    .  Common  Law 

Irish  Chancery  Reports  (1850-1866)    ....  Chancery 

Irish  Common  Law  Series  (1866-1878)    .    .    .  Common  Law 

Irish  Equity  (1866-1878)        Chancery 

Irish  Law  Reports  (1879-1883)  .    ..'...  All  the  Courts 


J.  P.    .    . 
J.&W.    . 
Johna. 
Johns,  k  H. 
Jar.     .     . 
Jut.,  N.  S. 


J. 

Justice  of  the  Peace All  the  Courts 

Jacob  k  Walker Chancery 

Johnson Chancery 

Johnson  k  Hemming .  Chancery 

Jurist All  the  Courts 

Jurist,  New  Series All  the  Courts 


Kay     .     .    . 
Kay  k  J. 
K.&0.   .    . 
Keen  .    .    . 
Ld.  Kenyon 


K. 

Kay Wood,  V.-C. 

Kay  k  Johnson Wood,  V.-C. 

Keane  k  Grant Common  Pleas 

Keen Chancery 

Lord  Kenyon's  Notes  of  Cases King's  Bench 


L. 

L.  C Lord  Chancellor 

L.  J.  or  L.  J  J Lord  Justice  or  Lords  Jus- 
tices 

L.  J.,  Adm.      .    .    Law  Journal,  New  Series Admiralty 

L-  J.,  Bk.     ...  „  „  Bankruptcy 

L.  J.,  Ch.     .    .     .  ,,  „  Chancery 

L.  J.,  C.  P.  .    .    .  „  ,,  Common  Pleas 

L.  J,,  Ex.    ,    .    ,  „  „  Exchequer 


Tl 


ABBREATATIOXS   AXD    EEFEBEXCES. 


ABBSEriAT10X«. 


B. 


an. . 

Ex    . 


1^  K*f  Ii«  L, 
L,  T^  O.  S,  . 
LT,  ,    .    . 

Ixifft  *  .  . 
Lewio^C.  C. 
L.  fc  C,  or  L.  Jc 

Luih.  •  «  . 
Lntir*  Beg,  Cas, 


Samem  or  Bepoktek  astd  Bepoktk.       Xaxeb  op  Com*  ob  Judge?. 

Jaw  Ao'^n^l.  Sfv  i^ivf^ Magistrates*  Cues 

Qaeen's  Bendi 

IhToroe  and  Ifatrimoniil 

-,  ^  PHtj  Council 

„  ^  Frcibate  Cooit 

Law  BefjortiK Qoeen's  Bench 

Commco  Pleas 

Excjieqcer 

Admiraltj 

Probate 

.    , Crciwn  Cases  BesBerred 

Haster  of  tiie  Bi>Ils  an-1  Vk«- 

Chancellors 

^  Lord  Chancellors  and  Appetil 

Privy  Conncil 

..  Hoose  of  Lords 

Law  times  Beports.  Old  Series All  the  Courts 

Law  Times  Beports,  New  Series All  the  Courts 

Leach's  Crown  Cases. 

Lofft King's  Bench 

Lewin's  Crown  Cases Crown  Cases 

Leij^  k  Care's  Crown  Cases Crown  Cases 

Lowiules.  Miawell  k  Pollock Bail  Court 

Lnshington Admiralty 

Lntwyche's  Bcgistration  Election  Cases  .    .    .  Common  Pleas 


M. 


Mac.  fc  O.    .    .    . 
Macq.  H.  L.  Cas. . 

Madd 

U.kQ 

M.B 

M.  C 

Mat 

M*  S  n  «  • 

M.  iy.  Vy»   •      .      .      • 

M.  ic  M 

M.&P.   .    .    .    . 
M.  &Bob.    .    .    . 

M.kE 

lL.kH 

M.  it  Scott  .    .    . 

M*Clcl 

M*CleL&y.  .  . 
Marsb«     .... 

Mcr 

Mont 

Mont,  k  Ayr.  .  . 
Mont,  k  Bliffh .  . 
Mont,  k  Chit.  .  . 
Mont.,  D.  &  D.  . 
Mont,  k  Mao.  .  . 
Mwiro  .  .  .  . 
M(Kjrc,  P.  (/.  0,  . 
M<Kiro,P.C.C.,N.H. 
Mo<jro,  Ind.  App. . 
Mur.  k  U,  ,  .  . 
Mylno  &  C. .  .  . 
Mylnc  &  K.     .    . 


Macnagfaten  k  Gordon  .    . 
Maccoeen's  Scotch  Appeals 

Madaock 

Manning  k  Granger  .    .    . 


Magistrate  Cases. 

Matrimonial 

Meesf jn  k  Welsby 

Moody*s  Crown  Cases 

Moody  Jc  Malkin 

Moore  k  Payne 

Moody  k  Bobinson 

Manning  k  Byland 

Manic  k  Selwyn 

Moore  k  Scott 

M'CleUnd 

M*CleUnd  &  Younge 

Marshall 

McriTale 

Montagu 

Montagu  k  Ayrton 

Montagu  k  Bligh 

Montagu  k  Chitty 

Montagu,  Deacon  k  De  Gex 

Montagu  k  Macarthur 

J.  B.  Moore 

Moore's  Privy  Council  Cases 

Moore's  Privy  Council  Cases,  New  Series 

Moore's  Indian  Appeals 

Murphy  k  Hurlstone 

Mylne  k  Craig 

Mylnc  k  Keen 


Lord  Chancellor 
House  of  Lords 
Chancery 
Common  Pleas 
Master  of  the  Bolls 

Matrimonial  and  Divorce 

Exchequer 

Exchequer  Chamlxr 

Kisi  Prius 

Common  Pleas 

Nisi  Prius 

King's  Bench 

King's  Bench 

Common  Ple«i8 

Exchequer 

Exchequer 

Common  Pleas 

Chancery 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Bankrupt<7' 

Bankruptcy 

Common  Picas 

Privy  Council 

Privy  Council 

Privy  Council 

Exchequer 

Chancery 

Chancenr 


N. 

N.  11 liosaiKiuct  k  PuUcr't)  New  Reports      ....  Common  Pleas 

N.  it  M Nevilo  k  Manning King's  Bench 

N.  &  P Ncvllo  k  Perry Queen's  Bench 

Nov.  k  Mac.     .    .  Novillo  k  Macnamara Railway  Cases 

New  Scss.  Cas.      .  ('arrow,  Hamerton  and  Allen All  the  Courts 

Nolan Nolan King's  Bench 


ABBREVIATIONS    AND    REFERENCES, 


vu 


Abbbbviatioxs. 

Ph 

Park,  InR.  .  .  . 
Peakc  .... 
Peake's  Add.  Cas. 
P.  Wms.  .... 

p.tD 

Price 

Price  P.  C,  .     .    . 

P.  D 

P.  C 


P. 

Names  of  Reportebs  and  Reportr.       Names  of  Courts  or  Judges. 

Phillips Chancerj 

Park  ori  InRurancc. 

Peake Nisi  Prius 

Peake's  Additional  Oases Nisi  Prius 

Poere  Williams      .    .    .    " Chancery 

Perry  ic  Davison Queen's  Bench 

Price Exchequer 

Price's  Notes  of  Points  in  Practice Exchequer 

Law  Reports Probate  Division 

Privy  Council.  • 


Q.  B.  D Law  Reports 


Queen's  Bench  Division 


Railw.  Cas.  .    .    . 

Rob 

Rob.  Adm.  Rep.    . 
Rob.  Ecc.  Rep. 
Romilly's  Notes  of 

Rose 

Rofis. 

Ross.  Jc  Mylne 
Ross.  C.  &  M.  .    . 
R.  &  R.  C  C.    .    . 
R.&M 


R. 

Railway  Cases  by  Nicholl,  Hare,  Oliver,  Bea- 

van  &  Lefroy All  the  Courts 

Robinson House  of  Lords 

Dr.  W.  Robinson's  Admiralty  Reports      .    ,    .  Admiralty 

Dr.  Robertson's  Ecclesiastical  Reports     .    .    .  Ecclesiastical 


Rose Bankruptcy 

Russell Chancery 

Russell  &  Mylne Chancery 

Russell  on  Crimes  and  Misdemeanors,  by  Greaves. 

Russell  &  Ryan's  Crown  Cases. 

Ryan  &  Moody Nisi  Prius 


Scott  .     . 
Scott,  N.  R. 
Selw.  N.  P. 
Sim.    .     . 
Sim.  X.  S. 
Kim.  &  Stu. 
Smith 
Stark.      . 
Swans. 

ac.  .    . 

S.  P.    .     . 
Sm.  &  6. 
S.  &  T.     . 


S, 

Scott    

Scott's  New  Reports 

Selwyn's  Law  of  Nisi  Prius,  by  Keanc  k  Smith. 

Simon 

Simon's  New  Series 

Simon  k  Stuart 

Smith 

Starkie 

Swanston 

Same  case. 

Same  point  or  principle. 

Smale  &  Giffaid 

Swabey  &  Tristram 


Common  Picas 
Common  Pleas 

Shadwell,  V.-C.  E. 

Chancery 

Lord  Cranworth,  V.-C. 

King's  Bench 

Nisi  Prius 

Chancery 


Stuart,  V.-C. 
Divorce  and  Probate 


Tamlyn  .  . 
Taunt.  .  . 
T.  B.  ... 
Tidd's  Prac. 
Tura.  k  Russ. 
Tyr.  .  .  . 
Tyr.  k  G.  . 
T.&M.    .    . 


T. 

Tamlyn Rolls 

Taunton Common  Pleas 

Term  Reports  (Dumford  k  East) King's  Bench 

Tidd's  Practice. 

Turner  k  Russell Chancery 

Tyrwhitt Exchequer 

Tyrwhitt  k  Granger Exchequer 

Temple  k  Mew Criminal  Appeal 


U. 


U.  C.  L.  J. 


Upper  Canada  Law  Journal. 


Ves.  jun. . 
Ves.  k  B. 


.    Veaey,  junior Chancery 

.    Vesey  k  Beames Chancery 


viii  ABBREVIATIONS    AND    REFERENCES. 

m 

w. 

ABBSBYIATION&  NAMBS  OF  REPOBTEBS  AND  RBPOBTS.  NAMBS  OF  COUBTS  OB  JUBOBS. 

West West House  of  Lords 

Wightw. .     .'   .    .    Wightwick Exchequer 

W.,  W.  &  D.     .    .    Wilmore,  Wollaston  &  Davison Queen^s  Bench 

W.,  W.  &  H.     .    .    "Wilmore,  Wollaston  &  Hodges Queen's  Bench 

Wils Wilson King's  Bench  and  Common 

Pleas 

Wils.  C.  C.  .    .    .    Wilson's  Chancery  Cases Chancery 

Wils.  Exch.      .     .    Wilson's  Exchequer  Reports Exchequer,  Equity 

W.  P.  C Wollaston 's  Practice  Cases Queen's     Bench,      Common 

Pleas  and  Exchequer 
Woodf.  L.  &  T.     .    Woodfall's  Law  of  Landlord  and  Tenant,  hy 

Cole. 
W.  Bl Sir  William  Blackstone King's  Bench  and  Common 

Pleas 
W.  R Weekly  Reporter All  the  Courts 

Y. 

Yoan^pe   ....  Younge Exchequer,  Equity 

Y.  &  C Younge  &  CoUyer Exchequer,  Equity 

Y.  k  C.  N.  C.  0.    .  Younge  &  CoUyer's  New  Chancery  Cases     .    .  Knight  Bruce,  V.-C. 

Y.  &  J Younge  k  Jervis Exchequer 
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OP 


THE   EEPOETS 


COMPRISED    IN    THE    DIGEST. 


HOUSE  OP  LORDS. 


Brown's  Reports— 1 70^  to  1800. 

Dow— 1812  to  1818. 

BUgh— 1819  to  1821. 

Bligh,  New  Series— 1827  to  1837. 

Dow  k.  Clark— 1827  to  1832. 

West — 1839  to  1841. 

Clark  &  Finnelly— 1831  to  1846. 

Honse  of  Lorda  Cases  (Clark)— 1847  to  1866. 


Law  Journal,  New  Series— 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Jurist— 1837  to  1864. 
Jurist,  New  Series— 1855  to  1866. 
liaw  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter— 1852  to  1883. 
Macqueen— 1851  to  1866. 


PRIVY  COUNCIL. 


Enapp*s  Reports— 1829  to  1836. 

Moore— 1836  to  1852. 

Moore's  Indian  Appeals— 1836  to  1873. 

Moore's  New  Series— 1852  to  1873. 

Jurist— 1837  to  1864. 

Jurist,  New  Series— 1855  to  1866. 


Law  Journal,  New  Series— 1865  to  1883. 

Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 

Swabey— 1858  to  1859. 

Lushington— 1860  to  1863. 

Browning  &  Lushington— 1863  to  1865. 


QUEEN'S  BENCH  AND  BAIL  COURT. 


Wilson  8  Reports— 1742  to  1774. 

Kenyon's  Notes— 1753  to  1760. 

Sir  William  Blackstone— 1746  to  1780. 

Burrow— 1757  to  1771. 

Burrow's  Settlement  Cases— 1732  to  1776. 

Caldecott's  Settlement  Cases — 1775  to  1786 

Nolan— 1791  to  1792. 

Lofft— 1772  to  1774. 

Cowper— 1774  to  1778. 

Douglas— 1778  to  1784. 

Term  Reports— 1786  to  1800. 

Smith— 1803  to  1806. 

East— 1801  to  1812. 

Maule  &  Selwyn— 1813  to  1817. 

Bamewall  k  Alderson- 1817  to  1822. 

Bamcwall  &  Ciesswell- 1822  to  1830. 

Bamewall  &  Adolphus- 1830  to  1834. 

Adolphus  &  EUis— 1834  to  1840. 

Queen's  Bench  Reports  (Adolphus  ii  Ellis, 
Series)— 1841  to  1852. 

EUis,  Blackburn  &  Ellis— 1858. 

Ellis  k  EUis— 1858  to  1861. 

Best  &  Smith— 1861  to  1869. 

Law  Joumali  New  Series— 1832  to  1883. 


Law  Reports— 1866  to  1883. 

Dowling  &  Ryland— 1821  to  1827. 
'  Manning  &  Ryland— 1827  to  1830. 
I  Nevile  &  Manning— 1831  to  1836. 

Nevile  &  Perry— 1836  to  1838. 
1  Perry  &  Davison— 1838  to  1841. 

Gale  k  Davison— 1841  to  1843. 

Davison  k  Merivale— 1843  to  1844. 

Chitty— 1819  to  1820. 

!  Dowling's  Practice  Cases,  Old  Series — 1830  to 
;  1840. 

Dowling's  Practice  Cases,  New  Series— 1841  to 
I         1842. 
I  Harrison  k  WoUaston— 1835  to  1837. 

Willmore,  WoUaston  k  Davison — 1837. 
■  Willmore,  WoUaston  k  Hodges— 1838  to  1839. 
:  Jurist— 1837  to  1864. 

Jurist,  New  Series— 1855  to  1866. 
New   Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 

Lowndes,  Maxwell  k  PoUock— 1850  to  1851. 

Lowndes  k  MaxweU — 1862. 

Saunders  k  Cole— 1842  to  1848. 
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COMMON  PLEAS. 


H.  Blackstonc— -1788  to  1796. 

Bosanquet  &  Puller— 1796  to  1807. 

Taunton— 1808  to  1819. 

Broderip  &  Bingham— 1819  to  1822. 

Bingham— 1822  to  1834. 

Bingham's  New  Cases— 1834  to  1840. 

Manning  &  Granger— 1840  to  1844. 

Hodges— 1835  to  1837. 

Arnold— 1838  to  1839. 

Marshall— 1814  to  1816. 

Moore— 1817  to  1827. 

Moore  &  Payne— 1828  to  1831. 

Moore  &  Scott— 1831  to  1834. 

Scott— 1834  to  1840. 

Scott's  New  Reports— 1840  to  1845. 


Common  Bench  Rei)ortM — 1845  to  1856. 

Common  Bench  Reports,  New  Series — 1856  to 
1 865. 

Harrison  &  Rutherfoixl— 1866  to  1868. 

Law  Journal,  New  Scries— 1832  to  1883. 
I  Law  Reports— 1865  to  1883. 
'  Dowling's  Practice  Cases,  Old  Series— 1830  to 
1840. 

Bowlings  Practice  Cases,  New  Series— 1841  to 
I         1842. 

Jurist— 1837  to  1854. 

Jurist,  New  Series- 1855  to  1866: 

Law  Times,  New  Series^l859  to  1883. 

Weekly  Reporter— 1862  to  1883. 


EXCHEQUER. 


Anstruther's  Reports— 1792  to  1797. 
Forrest— 1801. 
Wightwick— 1810  to  1811. 
Price— 1814  to  1824. 
M-Cleland- 1824. 
M'Cleland  &  Youngc— 1825. 
Younge  &  Jervis— 1826  to  1830. 
Crompton  &  Jervis— 1830  to  1832. 
Crompton  &  Meeson- 1832  to  1834. 
Crompton,  Meeson  &  Roscoe — 1834  to  1836. 
Meeson  &  Welaby— 1836  to  1847. 
Exchequer  Reports— 1847  to  1856. 
Hurlatone  &  Worman— 1856  to  1861. 
Hurlstonc  &  Coltman— 1862  to  1865. 
Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports- 1865  to  1883. 

TjTwhitt— 1830  to  1835. 

Tyrwhitt  &  Granger— 1836. 

Dowling's  Practice  Cases,  Old  Series — 1830  to 
1840. 

Dowling's  Practice  Cases,  New  Series — 1841  to 

1842. 
■  Gale— 1835  to  1836. 
!  Murphy  &  Hurlstone— 1836  to  1837. 
.  Horn  &  Hurlstone— 1838  to  1839. 
!  Jurist— 1837  to  1854. 
I  Jurist,  New  Series— 1854  to  1866. 
I  Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


Robinson  (W.)— 1838  to  1852. 
Swabey— 1858  to  1859. 
Spinks— 1864  to  1855. 
Luflhington— 1860  to  1863. 
Browning  &  Lushington — 1863  to  1865. 
Jurist— 1837  to  1854. 


ADMIRALTY. 


Jurist,  New  Series- 1855  to  1866. 
Law  Journal,  New  Series- 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Weekly  Reporter— 1852  to  1883. 
,  Law  Times,  New  Series— 1859  to  1883. 


DIVORCE  AND  PROBATE. 


Swabey  &  Tristram— 1858  to  1865. 

Jurist,  New  Series— 1858  to  1866. 

Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1865  to  1883. 
Law  Times,  New  Series— 1859  to  1883. 
!  Weekly  Reporter— 1852  to  1883. 


BANKRUPTCY. 


Rose— 1810  to  1816. 
Buck— 1816  to  1820. 
Glyn  &  Jameson— 1821  to  1828. 
Montagu  &  Macarthur— 1828  to  1830. 
Montagu— 1830  to  1832. 
Montagu  &  Bligh— 1832  to  1833. 
Montagu  &  Ayrton— 1833  to  1838. 
Montagu  &  Chitty— 1838  to  1840. 
Deacon  &  Chitty— 1832  to  1836. 
Deacon— 1836  to  1839. 


Montagu,  Deacon  &  De  Gex— 1840  to  1844. 

De  Gex— 1845  to  1848. 

De  Gex,  Macnaghten  &  Gordon — 1851  to  1857. 

De  Gex  &  Jones— 1857  to  1860. 

Dc  Gex,  Fisher  &  Jones— 1860  to  1862. 

De  Gex,  Jones  &  Smith— 1862  to  1865. 

Jurist-1837  to  1854. 

Jurist,  New  Series— 1855  to  1866. 

Law  Times.  New  Scries— 1859  to  1883. 

Weekly  Reporter— 1862  to  1883. 


NISI  PRIUS. 


Peake's  Reports— 1790  to  1812. 
Peake's  Additional  Cases— 1795  to  1812. 


Espiuasse— 1793  to  18(»7. 
Campbell— 1808  to  1816. 
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NISI  VmVS—Omtinued. 


StuUe— 1815  to  1822. 

Holt— 1816  to  1817. 

Oow— 1818  to  1820. 

Bjan  ft  Moodj— 1823  to  1826. 

Moodj  ft  Malkin— 1827  to  1830. 

Moody  ft  Robinson— 1831  to  1844. 


Bowling  ft  Ryland— 1822  to  1823. 
Carrington  ft  Payne— 1823  to  1841. 
Carrington  ft  Marshman — 1840  to  1842. 
Carrington  ft  Kirwan— 1843  to  1850. 
Foster  ft  Finlason— 1858  to  1867. 


Leach— 1730  to  1815. 
RuflBell  ft  Rjan— 1799  to  1823. 
Lewin— 1822  to  1838. 
Moody— 1824  to  1844. 
DeniacKi— 1844  to  1852. 
Temple  ft  Mew— 1848  to  1851. 


CROWN  CASES. 

Dearely- 1852  to  1856. 
Deaislj  ft  BeU— 1856  to  1858. 
BeU— 1858  to  1860. 
Leigh  ft  Caye— 1861  to  1865. 
Cox— 1843  to  1883. 


REGISTRATION  ELECTION  APPEALS. 


Lutwyche— 1843  to  1853. 
Keane  ft  Gnint— 1854  to  1862. 
Hopwood  ft  Philbrick— 1862  to  1867. 


Hopwood  ft  Coltman— 1868  to  1879. 
Coltman— 1880  to  1883. 


%  Bigtfit 


OF    THE 


CASES   REPORTED 


From    1756    to    1883. 
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PRINCIPAL  AND  AGENT. 

I.  Agency  oenerallt. 

1.  CYeation  of  Melationfhip, 

2.  Agentt  of  different  Kinds,  7. 

II.  Bights  and   Liabilities   op   Pbin- 
ciPAL  AND  Agent. 

1.  Oentirally,  9. 

2.  Duration  of  Agency,  10. 

3.  Right  of  Agent  to  Commission  and 

Remuneration, 
a.  Generally,  12. 
h.  Business  effected  'ihrough  Agent^s 

Instramentality,  14. 

c.  Business  Interrapted  or  Prevented 

by  Principal,  16. 

d.  Amount  Payable,  19. 

e.  When  Payable,  21. 

/.  Effect  of  Misconduct,  22. 

4.  Liability  of  Agtmt  for  Negligence, 

23. 

5.  Duties  arising  from  Fiduciary  Rela- 

tionship, 26. 

6.  Liability  of  Agent  to  Account, 

a.  Generally,  31. 

b.  For  Profits,  82. 

7.  Inability  of  Agent  to  Dismde  Prifi- 

eipaVs  Title,  34. 

8.  On  Sale  or  Purchase  of  Goods,  35. 

9.  On  Receipt  of  Money,  38. 

10.  Agents  making  Payments  for  Prin- 

cipal, 41. 

11.  Right  of  Agent  to  Indemnity  against 

Loss,  42, 

12.  Agent's  Lien,  U, 

in.  Bights  and  Liabilities   op   Pbin- 

CIPALS  AND  ThIBD  PABTIES. 

1,  Action  by  Principals  an   Contracts 

of  Agents,  46. 

2,  Idability  of  Principal  to  Third  Party. 

a.  On  Contracts. 

L  In  vbat  Cases,  50. 
VOL.  VI. 


ii.  Notice  of  Authority,  56. 
iii.  Evidence  of  Liability,  57. 
iv.  Discharge  of  Principal,  59. 
y.  Election,  61. 
vi.  Payment. — See  Patmxkt. 
vii.  Set  off. — See  Set  off. 
b.  Other  ^cts  of  Agent, 
i.  Generally,  63. 
ii.  Fraud,  63. 

iii.  False  Representations,  66. 
iv.  Negligence,  69. 
V.  Trespass,  70. 
vi.  Malicious  Prosecution,  71.- 
3.  Effect  of  Factors  Acts. 

a.  Generally,  72. 

b.  Documents  M'itbin  the  Acts,  75. 

c.  Agents  intrusted  with  Possession, 

77. 

d.  At  Common  Law  before  the  Sta- 

tutes, 80. 

IV.  Rights  and  Liabilities  of   Agent 

AND  THIBD   PABTIES. 

1.  Actions  by  Agent,  81. 

2.  Liability  of  Agent. 

a.  On  Contracts,  82. 

b.  On  Bills  and  Promissory  Notes,  90. 

c.  For  Moneys  received  for  Use  of 

Principal  and  Othera,  92. 

d.  For  Conversion  of  Goods,  94. 

e.  For  Misi'epresentation  or  Assump- 

tion of  Authority,  95.  . 
/.  Fraud  and  False  Bepresentation, 

98. 
g.  Torts  of  Principal,  100. 


I.    AGENCY  GENERALLY. 
1.  Cbeation  of  Relationship. 

Consenins  of  Parties.] — The  relation  of  prin- 
cipal and  agent  requires  the  consensus  of  both 
parties.  There  must  be  an  express  or  implied 
assent  to,  or  a  subsequent  ratification  of,  that 
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relation.     Markwick  v.  liar  ding  ham  .f  15  Ch.  D. 
349  ;  43  L.  T.  647  ;  29  W.  R.  361— C.  A. 

No  one  can  become  the  agent  of  another  except 
by  tlie  will  of  the  principal,  manifested  in 
writing,  or  orally,  or  by  his  being  placed  in  a 
situation  in  which,  accordiiij?  to  the  ordinary 
usages  of  mankind,  he  would  be  understood  to 
represent  and  act  for  the  principal.  Pole  v. 
Leank,  33  L.  J.,  Ch.  155  ;  9  Jur.,  N.  S.  829  ;  8 
L.  T.  605— H.  L. 

Agent  or  Farehaser.] — When  a  person  has 
goods  consigned  to  him  to  sell,  and  he  is  bound, 
if  he  sells,  to  pay  a  fixed  price  to  his  employer 
at  a  fixed  time  after  sale,  but  he  may  sell  to  his 
customers  at  any  price  and  upon  any  credit  he 
pleases,  though  he  may  be  called  an  agent,  yet 
the  legal  relation  of  principal  and  agent  does 
not  exist  between  him  and  his  employer  ;  on  tlie 
contrary,  the  relation  between  him  and  his  em- 
ployer is  that  of  purchaser  and  vendor,  and  a 
separate  relation  or  vendor  and  purchaser  exists 
between  him  and  the  persons  to  whom  he  sells, 
and  the  moneys  which  come  to  his  hands  by 
means  of  the  sales  which  he  effects  are  his  own 
moneys,  and  are  not  impressed  with  any  trust 
for  his  employer.  White,  Ej:  parte,  Xevill^  Jn 
re,  6  L.  R.,  Ch.  397  ;  40  L.  J.,  Bk.  73  ;  24  L.  T. 
45  ;  19  W.  R.  488. 

A.,  a  foreign  merchant,  employed  B.  to  pur- 
chase goods  on  commission  ;  the  vendors  (with 
the  knowledge  that  the  purchases  were  made  on 
account  of  A.)  made  out  the  invoices  to  B.,  and 
took  in  payment  his  acceptances  payable  at  six 
months  : — Held,  that  there  was  no  contract  of 
sale  as  between  A.  and  B.  Seymour  v.  Pyehlav, 
1  B.  &  A.  14. 

Between  Wrongdoers.] — There  is  no  agency  as 
between  wrongdoers ;  each  of  them  is  person- 
ally liable.  Ilevgh  v.  Abergavenny  (^EarV),  23 
W.  R.  40. 

By  Batification.] — The  maxim  of  omnis  rati- 
habitio  retrotrahitur  et  mandato  lequiparatur 
means,  first,  as  applied  to  cases  of  contract,  that 
if  A.,  unauthorized  by  B.,  makes  a  contract  on 
his  behalf  with  C,  which  B.  afterwards  recog- 
nizes atid  adopts,  the  contract  is  to  be  dealt  with 
as  having  been  originally  made  by  his  authority. 
Secondly,  as  applied  to  cases  of  tort,  that  where 
A.,  professing  to  act  by  the  authority  of  B.,  does 
that  which  primA  facie  amounts  to  a  trespass, 
and  B.  afterwards  assents  to  and  adopts  his  act, 
A.  is  treated  as  having  from  the  beginning  acted 
by  his  authority,  and  B.  becomes  a  trespasser 
unless  he  can  justify  the  act.  Bird  v.  Brou>n, 
4  Ex.  786  ;  19  L.  J.,  Ex.  154  ;  14  Jur.  132. 

A  subsequent  ratification  by  a  principal  of  a 
contract  by  an  agent  is  equivalent  to  a  previous 
authority.  Maclean  v.  Dnnn,  1  M,  &  P.  761  ; 
4  Bing.  722  ;  8.  P.,  Forster  v.  Bates,  12  M.  &  W. 
226. 

An  act  done  by  an  agent  of  the  government, 
though  in  excess  of  his  authority,  l>eing  ratified 
and  adopted  by  the  government,  is  equivalent  to 
a  previous  authority.  Secretary  of  State  for 
India  v.  Kamarhee  Boye  Sahaha,  7  Moore,  Ind. 
App.  476  ;  13  Moore,  P.  C.  C.  22. 

When  A.  enters  into  a  contract  with  B.  before 
a  company  is  in  existence,  that  contract  cannot 
be  made  binding  on  the  company  by  mere  rati- 
fication.    Emjyress  Enrjineering  Comimny^  In  re^ 


16  Ch.  D.  125  ;  43  L.  T.  742  ;  29  W.  K.  342- 
C.  A.    And  9ee  cases,  sub  tit.  Company. 


■  Who  may  Ratify.  ]— A  person  may  ratif} 


an  action  brought  in  his  name,  but  without  hit 
knowledge  or  authority,  by  another  professing 
to  act  as  his  agent  and  on  his  behalf.  Aticona  v 
Marks,  7  H.  &  N.  686  ;  31  L.  J.,  Ex.  163  ;  8  Jur. 
N.  S.  516  ;  5  L.  T.  753  ;  10  W.  R.  251. 

Therefore,  where  a  holder  of  a  bill  of  exchange 
without  the  knowledge  or  authority  of  the  plain 
tiff,  indorsed  and  deUvered  it  to  an  attorney  fo: 
the  plaintiff,  and  in  order  that  an  action  mighi 
be  brought  upon  it  in  his  name,  and  the  plaintif 
after  action  ratified  the  act : — Held,  that  th< 
subsequent  ratification  was  equivalent  to  a  prioi 
authority,  and  that  the  plaintiff  had  a  valid  tith 
to  sue  on  the  bill.    lb. 

To  entitle  a  person  to  sue  upon  a  contract,  i 
must  be  shewn  that  he  himself  made  it,  or  tha 
it  was  made  on  his  behalf  by  an  agent  autho 
rized  to  act  for  him  at  the  time,  or  whose  act  hai 
been  subsequently  ratified  and  adopted  by  him 
and  the  person, for  whom  the  agent  professes  t^ 
act  must  be  capable  of  being  ascertained  at  thi 
time.  Watson  v.  Swann,  11  C.  B.,  N.  S.  756  ;  31 
L.  J.,  C.  P.  210. 

A  party  may  ratify  the  acts  of  an  agent  who8( 
name  is  unknown  to  him.    Foster  v.  Bates,  ] 
D.  &  L.  400  ;  12  M.  &  W.  226  ;  13  L.  J.,  Ex.  88 
7  Jur.  1093. 

An  act  done  fbr  another,  by  a  person  not  as 
suming  to  act  for  himself,  but  for  such  othei 
person,  though  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal,  1: 
subsequently  ratified  by  him  ;  in  such  case,  th( 
principal  is  bound  by  the  act,  whether  it  is  t( 
his  detriment  or  for  his  advantage,  and  whether 
it  is  founded  on  a  tort  or  a  contract,  to  the  8am< 
extent  and  with  all  the  consequences,  whicl 
follow  from  the  same  act,  if  done  by  his  previou 
authority ;  but  it  is  otherwise  where  the  partj 
did  not  at  the  time  assume  to  act  as  agent 
Wilson  V.  Timman,  6  M.  &  G.  236 ;  6  Scott 
N.  R.  894  ;  1  B.  &  L.  573. 

Where  A.  does  an  act  as  agent  for  B.,  withou 
any  communication  with  C. ,  C.  cannot,  by  after 
wards  adopting  that  act,  make  A.  his  agent,  an< 
thereby  incur  any  liability,  or  take  any  benefit 
under  the  act  of  A.    lb. 

In  some  cases,  where  an  act,  w^hich  if  un 
authorized  would  amount  to  a  trespass,  has  beei 
done  in  the  name  and  on  behalf  of  another,  an( 
without  previous  authority,  a  subsequent  ratifi 
cation  may  enable  the  party  on  whose  behalf  th( 
act  was  done  to  take  advantage  of  it,  and  trea 
it  as  having  been  done  by  his  direction  ;  but  thi 
doctrine  must  be  taken  with  the  qualificatioi 
that  the  act  of  ratification  must  take  place  at  i 
time  and  under  circumstances  when  the  ratify 
ing  party  might  have  himself  lawfully  done  th 
act  which  he  ratifies.    Bird  v.  Broton,  supra. 

Liability  of  Agent  for  Acts  ratified  b; 


Fiinoipal.] — A.,  a  naval  commander,  stationo 
on  the  coast  of  Africa,  with  instructions  t 
suppress  the  slave  trade,  was  requested  b; 
the  governor  of  Sierra  Leone  to  obtain  th 
liberation  of  two  British  subjects,  detained  a 
slaves  at  the  Gallinas  by  the  son  of  the  king  c 
that  country,  and  in  effecting  that  object  to  us 
force,  if  necessary.  He  accordingly  proceede 
to  the  Gallinas  with  an  armed  force,  and,  havin 
landed  at  Dombocorro,  took  military  possessio; 
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of  a  bamcoon  belonging  to  B.,  who  was  a 
Spaniard,  carrying  on  the  slave  trade  at  the 
Gallinas.  He  then  commanicated  with  the  king 
of  the  countiy,  and  the  two  British  subjecta 
having  been  released,  A.  concluded  a  treaty  for 
the  abolition  of  the  slave  trade  in  that  countiy. 
In  execution  of  this  treaty  he  fired  the  ban*a- 
coons  of  B.,  and  carried  away  his  slaves  to  Sierra 
Leone,  where  they  were  liberated.  Some  of  B.'s 
goods  used  in  the  slave  trade  were  claimed  by 
the  king  as  forfeited,  and  delivered  up  to  him  ; 
other  goods  were  destroyed.  These  proceedings 
having  been  communicated  to  the  Lords  of  the 
Admiralty,  and  the  secretaries  of  state  for  the 
foreign  and  colonial  departments,  they  respec- 
tively, by  letter,  adopted  and  ratified  the  act  of 
A.  : — Held,  that  the  ratification  of  his  act  by  the 
ministers  of  state  was  equivalent  to  a  prior  com- 
mand, and  rendered  it  an  act  of  state,  for  which 
the  crown  was'  alone  responsible.  Buron  v. 
Denman,  2  Ex.  167. 


Liability    of   Frinoipal    for    Wrongful 


Distress — ^Votioe  of  Pacts.] — A  landlord  autho 
rized  bailifite  to  distrain  for  rent  due  to  him 
from  his  tenant  of  a  farm,  directing  them 
not  to  take  anything  except  on  the  demised 
premises.  The  bailiffs  distrained  cattle  of 
another  person  (supposing  them  to  be  the 
tenanCs^  beyond  the  boundary  of  the  farm  ;  the 
cattle  were  sold,  and  the  landlord  received  the 
proceeds  : — Held,  that  the  landlord  was  not 
liable  for  the  value  of  the  cattle,  unless  he  rati- 
fied the  act  of  the  bailiffs  with  knowledge  of  the 
irregularity,  or  that  he  chose,  without  inquiry, 
to  take  the  risk  upon  himself,  and  to  adopt  the 
whole  of  their  acts.  Lewis  v.  Read,  13  M.  &  W. 
834  ;  14  L.  J.,  Ex.  295. 

A  landlord  is  not  liable  for  the  tortious  act  of 
a  broker  in  seizing  what  his  warrant  does  not 
authorize  him  to  seize,  unless  he  ratifies  the 
broker's  act,  with  knowledge  of  what  he  has 
done,  bat  he  is  responsible  for  any  irregularity 
by  the  broker  in  dealing  with  the  distress  he 
was  authorized  to  make,  as  for  selling  the  goods 
without  notice  of  the  distress,  and  without  ap- 
praisement. HoMler  V.  Lemoyjie,  5  C.  B.,  K.  S. 
630  ;  28  L.  J.,  C.  P.  103  ;  4  Jur.,  N.  S.  1279. 


Conversion.] — If  a  principal  ratifies  the 


purchase  by  his  agent  of  a  chattel  which  the 
vendor  had  no  right  to  sell,  he  is  guilty  of  a 
conversion,  although  at  the  time  of  the  ratifica- 
tion he  had  no  knowledge  that  the  sale  was  un- 
lawful. Hilbery  v.  Hatton,  2  H.  &  C.  822  ;  33 
L.  J.,  Ex.  190  ;  10  L.  T.  39. 

Evidence  of.] — A.,  being  the  owner  of  a 

house,  No.  17,  employed  B.  to  sell  it.  The 
plaintiff  viewed  No.  7  with  a  card  obtained  from 
B.,  and  paid  B.  money,  and  received  from  him  a 
receipt  for  it  as  and  for  a  deposit  on  the  pur- 
chase of  No.  7,  but,  under  a  misapprehension, 
signed  an  agreement  drawn  up  by  B.  for  the 
parchase  of  No.  17;  and  then  finding  that  under 
It  he  would  acquire,  not  No.  7,  but  No.  17,  ap>- 
plied  to  B.  for  repayment  of  his  deposit,  which 
A.  atithorized  B.  to  make : — Held,  that  there 
was  evidence  of '  a  ratification  by  A.  of  B.'s 
authority.  Benhain  v.  Batty,  12  L.  T.  266  ;  13 
W.  R.  636. 

An  agent  employed  to  buy  goods,  to  be  paid 
for  at  a  future  day,  paid  for  them  out  of  his  own 


money,  for  the  purpose  of  obtaining  the  discount 
allowed  by  the  seller.  The  principtd,  with  know- 
ledge of  these  facts,  directed  the  agent  to  clear 
the  goods  at  the  Custom-house,  which,  in  the 
ordinary  course  of  business,  would  be  done  after 
payment  of  the  price  by  the  agent  for  his  prin- 
cipal : — Held,  a  ratification  or  an  adoption  of 
the  previous  payment  of  the  price,  and  that 
the  agent  might  sue  the  principal  for  the  price 
as  money  paid  to  his  use  at  his  request.  Hawley 
V.  Sentance,  7  L.  T.  745  ;  11  W.  R.  311.  . 

The  defendant  employed  R.,  as  his  «gent,  to 
agree  with  the  plaintiGs  for  the  purchase  of  the 
plaintiff's  interest  in  a  leasehold  house ;  the 
plaintiff  also  held  a  stable  under  a  demise  dis- 
tinct from  that  under  which  he  held  the  house. 
The  defendant  did  not  authorize  R.  to  purchase 
the  stable,  and  R.  represented  to  the  defendant 
that  he  had  purchased  -  the  lease  of  the  house 
only  ;  but,  in. fact,  R.  had  taken  from  the  plain- 
tiff an  agreement  in  writing  for  the  purchase  of 
both.  iSterwards,  on  the  plaintiff  stating  to 
the  defendant  that  such  was  the  agreement,  and 
requiring  the  defendant  to  take  the  stable,  the 
defendant  wrote  and  signed  a  letter  to  the  plain- 
tiff, stating  that  the  defendant  did  not  know 
what  R.  had  agreed  to,  but  must  support  him  in 
all  he  had  done  for  the  defendant : — Held,  that 
this  was  a  ratification  of  R.'s  agreement,  what- 
ever it  might  be,  sufficient  to  constitute  with  it 
a  signed  memorandum,  under  s.  4  of  the  Statute 
of  Frauds  (29  Car.  2,  c.  3),  to  charge  the  defen- 
dant with  a  contract  to  take  the  stable.  Per 
Lord  Campbell,  C.  J.,  Wightman  and  Erie,  J  J., 
Crompton,  J.,  not  concurring.  FUzmaurice  v. 
Bayley,  6  El.  &  Bl.  868  ;  26  L.  J.,  Q.  B.  114 ;  3 
Jur.,  N.  S.  264. 

A.,  who  received  the  rents,  and  generally 
managed  the  property  of  B.,  in  B.'s  name,  but 
without  authority  from  her  signed  a  warrant  to 
distrain  the  goods  of  C,  a  tenant,  for  rent  in 
arrear,  and  after  the  goods  had  been  distrained, 
informed  B.  thereof,  who  thereupon  said  that  she 
should  leave  the  matter  in  his  hands  : — Held, 
sufficient  evidence  that  the  distress  was  autho- 
rized or  ratified  and  adopted  by  B.  Hascler  y, 
Lemoync,  5  C.  B.,  N.  S.  530  ;  28  L.  J.,  C.  P.  103; 
4  Jur.,  N.  S.  1279. 

The  plaintiffs,  through  D.  &  Co.,  who  were 
brokers,  sold  682  bags  of  linseed,  at  a  certain 
price  per  quarter,  to  H.,  and  H.  afterwards, 
through  the  same  brokers,  sold  the  linseed,  at  an 
increased  price,  to  the  defendant*  The  time  for 
the  defendant's  payment  of  the  purchase-money 
was  to  arrive  before  the  time  fixed  for  H.'s  pay- 
ment. The  defendant  being  in  want  of  the 
linseed,  to  complete  a  contract  he  had  made,  sent 
one  of  his  clerks  to  D.  &  Co.,  for  the  delivery 
order,  with  instructions  to  follow  up  the  matter 
and  get  the  order.  The  clerk  was  taken  by  D.  & 
Co.  to  the  plaintiffs,  from  whom  he  obtained  the 
order  only  on  his  promising  that  the  defendant 
would  pay  the  plaintiffs  for  the  seed,  as  the  plain- 
tiffs required  to  be  paid  before  they  imrted  with 
the  order.  On  the  following  day  the  defendant 
sent  a  cheque  to  D.  &  Co.  for  900/.  on  account  of 
the  linseed,  which  had  not  been  measured  at  that 
time,  so  that  the  precise  quantity  of  it  was  not 
then  known.  Upon  its  being  measured,  it  was 
found  that  the  plaintiffs  were  entitled,  under 
their  contract  with  H.,  to  receive  971 Z.  \os.  def. 
In  an  action  by  them  against  the  defendant,  to 
recover  the  difference  between  this  amount  and 
900/.,  the  amount  of  the  cheque :— Held,  that 
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there  was  no  evidence  to  warrant  a  jury  in  find- 
ing a  ratification  by  the  defendant  of  the  contract 
which  the  clerk  had  so  made,  it  not  being  proved 
that  the  clerk  had  communicated  to  the  defen- 
dant what  had  passed  between  him  and  the 
plaintiffs  when  he  obtained  the  order.  JPitz- 
gerald  v.  Dressier,  7  C.  B.,  N.  S.  374  ;  29  L.  J., 
C.  P.  113  ;  5  Jur.,  N.  S.  598. 


2.  Agents  of  diffebeni?  Kinds. 

General  Agent  —  Anthority  of.]  —  When  a 
general  authority  is  given  to  an  agent,  this  im- 
plies a  right  to  do  all  subordinate  acts  incident 
to  and  necessary  for  the  execution  of  that  autho* 
rity,  and  if  notice  is  not  given  that  the  authority 
is  specially  limited,  the  principal  is  bound. 
CoUtfu  V.  Gardner,  21  Beav.  540. 

An  agent  employed  generally  to  do  an  act  is 
only  authorized  to  do  it  in  the  usual  way  of  busi- 
ness ;  therefore,  as  stock  is  usually  sold  for  money 
only,  a  principal  is  not  bound  by  the  acts  of  a 
broker  employed  by  him,  who  sells  it  upon  credit 
without  a  special  authority,  though  acting  bona 
fide  and  with  a  view  to  the  benefit  of  the  prin- 
cipal.    Wiltshire  v.  Sims,  1  Camp.  258. 

The  appointment  of  a  general  agent  for  the 
sale  of  goods  implies  an  authority  to  sell  accord- 
ing to  the  ordinary  course  of  trade.  ITowell,  Ex 
parte,  12  L.  T.  875. 

A  principal  is  bound  by  all  the  acts  of  his 
general  agent ;  but,  where  he  appoints  an  agent 
for  a  particular  purpose,  he  is  only  bound  to  the 
extent  of  the  authority  given.  East  India  Com- 
yanyy,  Hensley,  1  Esp.  112.  And  see  Att- 
wood  V.  Munnings,  7  B.  &  C.  278  ;  1  M.  &  K.  66. 

When  a  person  permits  another  to  act  as  his 
general  agent,  he  is  bound  by  a  contract  made  by 
the  agent,  although  the  latter  declares  himself  ns 
acting  by  procuration,  and  has  received  special 
instructions  which  he  exceeds.  Smith  v.  AD  Chiire, 
3  H.  &  N.  554 ;  27  L.  J.,  Ex.  465. 


Evidence.] — If  a  merchant  constitutes 


any  one  his  general  agent  for  buying  and  selling 
in  the  market,  either  through  a  particular  broker 
or  otherwise,  then,  until  revoked,  the  agency  will 
continue,  and  the  principal  will  be  bound  by  his 
acts ;  and  the  fact  that  such  general  agency  once 
existed  would  be  admissible  as  ])rim&  facie  cvi- 
dence  of  its  continuance,  and  the  burthen  would 
be  thrown  on  the  principal  to  shew  that  it  had 
been  determined ;  but  unless  the  agency  was  a 
general  continuing  agency  to  endure  until  re- 
voked, the  fact  that  there  had  been  a  separate 
agency  in  any  number  of  previous  cases  would 
a&ord  no  evidence  of  agency  in  any  subsequent 
transaction,  however  closely  it  might  resemble  all 
which  might  have  gone  before.  Pole  v.  Lcask,  33 
L.  J.,  Ch.  156  ;  9  Jur.,  N.  S.  829  ;  8  L.  T.  645— H.  L. 

Special  Agent  —  Anthority  of.] — A  special 
agent,  under  a  limited  authority,  cannot  bind  his 
principal  by  any  act  beyond  the  scope  of  such 
limited  authority,  Fenn  v.  Harrison,  3  T.  R. 
767  ;  4  T.  R.  177. 

Where  the  holder  of  a  bill  of  exchange  desired 
A.  to  get  it  discounted,  but  positively  refused  to 
indorse  it,  and  A.  delivered  it  to  B.  for  the  same 
purpose,  informing  him  to  whom  it  belonged : 
and  B„  finding  that  he  could  not  dispose  of  it 
without  indorsing  it,  was  prevailed  upon  to  do  so 
by  A.*8  telling  him  that  he  would  indemnify  him  ; 


but  the  indorsee  took  it  upon  the  credit  of  th< 
names  on  the  bill,  without  any  knowledge  of  th* 
real  owner  ;  although  such  original  owner  after 
wards  promised  to  pay  the  bill,  yet  such  promisi 
cannot  support  an  action  against  him  by  th 
indorsee,  it  being  nudum  pactum  ;  for,  as  A.  wa 
a  special  agent  under  a  limited  authority,  h« 
could  not  bind  his  principal  by  any  act  beyon* 
the  scope  of  such  limited  authority.    Ih, 

Where  a  party  dealing  with  others  through  ai 
agent  intrusts  the  agent  with  a  written  consen 
on  his  part  to  do  a  particular  act,  and  privateb 
instructs  him  not  to  give  the  consent  except  upoi 
certain  conditions  not  specified  in  it,  and  th* 
agent  gives  the  consent  unconditionally,  th 
principal  cannot,  subsequently,  undo  the  effec 
of  the  consent  so  given,  on  the  ground  that  th\ 
agent  exceeded  his  authority,  and  it  is  the  same 
if  the  principal  signed  the  consent  at  the  sugges 
tion  of  his  agent,  without  examining  its  contents 
and  supposing  that  the  conditions  were  virtually 
if  not  actually,  comprehended  within  it.  Keeli 
v.  Beaufort  \Duke\  5  Jur.  1123.  Affirmed  ij 
H.  L.  sub  nom.  Beavfort  QDvIw)  v.  Neeld,  W 
C.  &  F.  248  ;  9  Jur.  813. 

Brokers  and  Pactors.] — A  person  who,  fo 
brokerage  and  hire,  negotiat-es  and  conclude 
bargains  for  stock,  is  a  broker  in  point  of  law 
Jansen  v.  Green,  4  Burr.  2103. 

The  character  of  broker  differs  materially  fron 
that  of  factor ;  the  former  is  not  trusted  witl 
the  possession  of  the  goods,  nor  ought  he  to  sel 
in  his  own  name  ;  but  the  latter,  from  its  bein| 
usual  for  him  to  make  advances  upon  the  goodE 
has  a  special  property  in,  as  well  as  a  genera 
lien  upon  them  ;  and  may  sell  in  his  own  name 
and  his  principal  will  be  bound  by  all  the  con 
sequences  of  such  sale,  of  which  the  right  o 
setting  off  a  debt  due  from  the  factor  is  one 
Baring  v.  Corrie,  2  B.  &  A.  137. 


In  City  of  London.] — See  Bbokeb. 


Bill  Broken.]— A  bill  broker  is  not  a  persoT 
known  to  the  law  with  certain  duties,  but  hii 
employment  is  one  which  depends  entirely  upor 
the  course  of  dealing ;  his  duties  may  vary  ir 
different  parts  of  the  country,  and  their  extern 
is  a  question  of  fact  to  be  determined  by  the 
usage  and  course  of  dealing  in  the  particulai 
place.  Foster  v,  Pearson,  1  C.,  M.  &  B.  849  ;  6 
Tyr.  255. 

A  bill  broker,  who  receives  a  bill  from  a  cus- 
tomer merely  for  the  puipose  of  procuring  it  tc 
be  discounted,  has  no  right  to  mix  it  with  billF 
of  other  customers,  and  to  pledge  the  whole  masi^ 
as  a  security  for  an  advance  of  moneys  to  him- 
self;  still  less  has  he  a  right  to  deposit  bills 
which  are  received  merely  for  the  purpose  oi 
discount  as  a  security  or  part  security  for  mone.^ 
previously  due  from  him.  Haynes  v.  Foster,  2 
C.  &  M.  237  ;  4  Tyr.  65. 

A  bill  broker  who  takes  a  forged  bill  to  a 
money  dealer  to  be  discounted,  although  he  does 
not  indorse  the  bill,  and  is  not  cognizant  of  the 
forgery,  is  liable  to  repay  the  money  received  f oi 
the  bill.  Gvrney  v.  Womersley,  4  El.  &  Bl.  133  : 
24  L.  J.,  Q.  B.  46  ;  1  Jur.,  N.  S.  328.  See  alwi 
Bishoj),  Ex  parte.  Fox,  In  re,  15  Ch.  D.  400  ;  50 
L.  J.,  Ch.  18 ;  43  L.  T.  165  ;  29  W.  R.  144— C.  A. 

Del  credere  Agents.] — A  commission  del  ere* 
dere  is  an  absolute  engagement  to  the  principal 
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from  a  broker,  and  makes  him  liable  in  the  first 
instance,  though  the  principal  may  resort  to  the 
peison  trosted  as  a  collateral  sccarity.  Grove  v. 
Duboh,  1  T.  R.  112.  See  Size  ▼.  Dickason,  1 
T.  R.  285. 

An  agreement  bj  a  factor  to  sell  upon  a  del 
crodere  commission  need  not  be  in  writing,  not 
being  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person,  within  the 
4th  section  of  the  Statute  of  Frauds.  ^  Cou- 
turier V.  I£a9ti4},  8  Ex.  40 ;  22  L.  J.,  Ex.  97 ; 
S,  P.,  Wickham  t.  Wickham,  2  Kay  &  J.  478. 


B^idenee  of.] — ^An  agent  who  recciyed 


annuities  for  his  principal,  sent  him  several  ac- 
counts, in  which  he  gave  credit  for  instalments 
of  annuities,  but  which  he  stated  he  had  not  yet 
received.  He  charged  commission  on  them,  as 
well  as  on  the  others  which  were  received,  and 
told  his  principal  he  might  draw  for  the  balance, 
which  he  did.  In  subsequent  accounts  no  notice 
was  taken  of  the  instalments,  which,  in  a  pre- 
vious account,  were  stated  to  be  unpaid  : — Held, 
sufficient  evidence  for  a  jury  to  inter  a  del  cre- 
dere commission,  creating  an  agreement  for  the 
agent  to  be  responsible  to  his  principal  for  the 
annuities.  Shaw  v.  Woodeock^  7  B.  &  C.  73  ;  9 
D.  k.  B.  889. 

Shipbrokers.]— iSp^  Shipping. 

8tockbrok«n.~jS<?<;  Stock  and  Stock  Ex- 
change. 


II.    RIGHTS  AND  LIABILITIES  OF  PRIN- 
CIPAL AND  AGENT. 

1.  Generally. 

Duty  to  hii  Employer.] — ^Amongst  the  most 
important  duties  of  an  agent  are  those  which 
require  him  to  give  to  his  principal  the  free  and 
unbiassed  use  of  his  own  discretion  and  judg- 
ment, to  keep  and  render  just  and  true  accounts, 
and  to  keep  the  property  of  his  principal  un- 
mixed with  his  own  or  the  property  of  others. 
Oarhe  v.  Tippifig,  9  Beav.  284. 

An  agent  cannot  employ  himself  for  a  third 
peison  when  he  has  agreed  to  give  up  the  whole 
of  his  personal  services  to  his  principal.  Thomp- 
ton  V.  Havelcck,  1  Camp.  527. 

A  traveller,  about  to  set  up  in  business  on  his 
own  account,  may  solicit  orders  from  his  master's 
customers,  provided  the  orders  he  takes  at  the 
time  are  for  his  master.  Nichol  v.  Martyn,  2 
Esp.  732. 

Where  an  agent  is  authorized,  from  a  previous 
course  of  dealing  between  himself  and  his  prin- 
cipal, to  do  so,  he  may,  on  an  approval  of  a  pur- 
chase by  the  latter,  make  out  a  contract  note  in 
his  own  name,  without  inserting  that  of  his  prin- 
cipal, provided  he  makes  an  entry  in  his  book  in 
the  name  of  his  principal.  Kemble  v.  Atkins^  I 
Moore,  6  ;  7  Taunt.  260;  Holt,  427. 

The  mere  relation  of  principal  and  factor  con- 
fers ordinarily  an  authority  to  sell  at  such  times 
and  for  such  prices  as  the  factor  may,  in  the 
exercise  of  his  discretion,  think  best  for  his 
employer :  but  if  he  receives  the  goods  subject  to 
any  special  instructions,  he  is  bound  to  obey 
them.  Smart  v.  Sanders,  3  C.  B.  380  ;  16  L.  J., 
C.  P.39;10  Jur.  841. 

delegation  of  Authority.] — A  broker  cannot. 


without  the  assent  of  his  principal,  delegate  his 
authority.   Ilendersoii  v.  Barnwell,  1  Y.  &  J.  387. 

A.,  employed  by  the  defendant  to  transport 
goods  to  a  foreign  market,  delegated  the  entire 
employment  to  the  plaintiff,  who  performed  it 
without  the  privity  of  the  defendant : — Held, 
that  there  was  no  privity  between  them,  and 
therefore,  that  the  plaintiff  was  not  entitled  to 
recover  his  charges,  or  those  of  his  agents,  from 
the  defendant,  although  the  latter  had  not  paid 
the  amount  to  A.  Schmaling  v.  Tomlinson,  1 
Marsh.  500  ;  6  Taunt.  147. 

Though  an  agent  cannot  delegate  his  authority, 
yet  there  are  many  acts  which  he  must  neces- 
sarily do  through  the  agency  of  other  persons,  and 
which  are  valid  when  so  done.  Rossiter  v.  TVa- 
foXgar  Life  Assurance  Association,  27  Beav.  377. 

A  factor  has  no  right  to  send  away  goods  to 
another  person,  when  they  have  been  consigned 
to  him  for  sale  at  a  particular  place,  though  he  is 
unable  to  sell  them  there.  Catlin  v.  Bell,  4 
Camp.  183. 

A  factor,  who  was  a  partner  in  a  house  abroad, 
to  whom  goods  were  consigned,  made  advances 
to  the  consignor,  to  be  repaid  out  of  the  pro- 
ceeds : — Held,  that  the  consignees  were  not  au- 
thorized to  purchase  bills  for  the  account  and 
risk  of  the  consignor,  Lucas  v.  Groning,  7 
Taunt.  164  ;  2  Marsh.  460  ;  1  Stork.  391. 

2.  DUBATIOK  OP  AGENCY. 

Betainer  for  Fixed  Period — ^No  implied  Con- 
dition that  Business  shall  eontinue.] — When 
two  parties  mutually  agree,  for  a  fixed  period, 
the  one  to  employ  the  other  as  his  sole  agent  in 
a  certain  business,  at  a  certain  place,  the  other 
that  he  will  act  in  that  business  for  no  other 
principal  at  that  place,  there  is  no  implied  con- 
dition that  the  business  itself  shall  continue  to 
be  carried  on  during  the  period  named.  Rhodes 
V.  Forwood,  1  App.  Cas.  256  ;  47  L.  J.,  Ex.  396  ; 
34  L.  T.  890  ;  24  W.  R.  1078. 

A.  and  B.  agreed  ^4n  consideration  of  the 
services  and  payments  to  be  mutually  rendered," 
that  for  seven  years,  or  as  long  as  A.  should  con- 
tinue to  carry  on  business  at  the  town  of  Liver- 
pool, A.  should  be  the  sole  agent  there  for  the 
sale  of  B.'s  coals,  and  that  B.  would  not  employ 
any  other  agent  there  for  that  purpose.  There 
were  stipulations  in  the  agreement  that  B.  should 
have  the  entire  control  over  the  prices  for 
which,  and  the  credits  at  which,  the  coals  were 
to  be  sold  ;  and  that  if  A.  could  not  sell  a  certain 
amount  per  year,  or  B.  could  not  supply  a  cer- 
tain amount  per  year,  either  party  might,  on 
notice,  put  an  end  to  the  agreement.  At  the 
end  of  four  ycare,  B.  sold  the  colliery  itself.  In 
an  action  by  A.  for  damages  for  breach  of  the 
agreement  thereby  occasioned  : — Held,  that  the 
action  was  not  maintainable ;  for  that  the  agree- 
ment did  not  bind  the  colliery  owner  to  keep  his 
colliery,  or  to  do  more  than  employ  the  agent  in 
the  sale  of  such  coals  as  he  sent  to  Liverpool.    Ih. 

A  declaration  stated  that,  by  agreement  in 
writing  between  B.,  since  deceased,  and  the  de- 
fendant of  the  one  part,  and  the  plaintiff  of  the 
other  part,  B.  and  the  defendant,  who  at  the 
date  of  the  agreement  were  carrying  on  business 
as  stone  merchants  in  co-partnership,  appointed 
the  plaintiff  their  sole  London  agent,  for  a 
period  of  four  years  and  a  half,  and  the  plaintiff, 
in  consideration  of  the  premises,  agreed  to  accept 
the  appointment  upon  the  terms  that  B,  and  the 
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defendant  should  pay  the  plaintiff  21,  lOs,  per 
cent,  on  all  accounts  received  by  them  for  stone 
sold  by  the  plaintiff,  or  suppli«i  by  B.  and  the 
defendant  to  any  person  originally  Introduced  to 
them  by  the  plaintiff.  Breach,  that  the  defen- 
dant did  not  nor  would  employ  the  plaintiff  as 
his  sole  agent  for  the  whole  period  of  four  years 
and  a  half,  and  did  not  nor  would  execute  cer- 
tain orders  for  stone  procured  by  the  plaintiff  in 
his  capacity  of  agent : — Held,  that  the  parties 
contracted  with  reference  to  the  existing  part- 
nership business,  and  that  the  contract  was  to 
employ  the  plaintiff  for  a  period  of  four  years 
and  a  half,  subject  to  the  implied  condition  that 
all  parties  so  long  lived.  Tanker  v.  Shepherd^  6 
H.  &  N.  676  ;  30  L.  J.,  Ex.  207  ;  4  L.  T.  19;  9 
W.  K.  476. 

Death  of  Frineipal.] — A  retainer  under  a  con- 
tract to  endeavour  to  sell  goods  on  behalf  of  the 
owner,  on  the  terms  of  receiving  a  stipulated 
sum  in  the  event  of  the  sale,  but  nothing,  in  the 
case  of  failure,  is  revocable  by  the  employer  be- 
fore sale,  even  after  endeavours  have  been  made, 
and  is  revoked  in  law  by  his  death  after  such 
endeavours ;  so  that  even  if  his  personal  repre- 
senta-tive  confirms  the  sale  under  such  contract, 
he  will  not  (unless  he  knows  of,  and  confirms 
the  terms  of  the  contract)  be  liable  to  pay  the 
stipulated  sum.  Camipanari  v.  Woodbum,  15 
C.  B.  400 ;  3  C.  L.  R.  140  ;  24  L.  J.,  C.  P.  13  ;  1 
Jur.,  N.  S.  17. 

Bankraptoy  of  Prinoipal.] — In  1828  the  plain- 
tiff mortgaged  freehold  property  to  B. ,  and  in 
1832,  being  about  to  reside  abroad,  he  gave  a  full 
power  of  attorney  to  the  defendant,  who  was  a 
solicitor,  to  receive  the  rentd  and  profits  of  all 
his  property,  and  to  apply  them  in  payment  of 
the  incumbrances.  In  1841  the  plaintiff  settled 
accounts  with  the  defendant,  shewing  a  large 
balance  due  to  the  defendant,  which  the  plaintiff 
agreed  to  secure  by  a  mortgage  of  his  real  estates 
when  required.  In  1845  the  plaintiff  became 
bankrupt,  but  his  assignee  did  not  interfere 
with  the  mortgaged  property,  and  the  defendant 
continued  to  receive  the  rents  and  profits.  In 
1849  the  defendant  took  a  transfer  himself  of 
B.'s  mortgage,  to  which  the  plaintiff  was  not  a 
party.  In  1865  the  defendant  wrote  a  letter  to 
the  plaintiff  expressing  his  readiness  to  settle  all 
accounts.  In  1877  the  plaintiff's  bankruptcy 
was  annulled,  and  the  plaintiff  brought  an  action 
against  the  defendant  claiming  to  redeem  the 
mortgage,  and  claiming  an  account  against  him 
as  mortgagee  in  possession,  and,  by  amendment, 
as  agent  and  trustee  for  him.  The  defendant 
pleaded  the  Statute  of  Limitations  : — Held,  that 
on  the  plaintiff's  bankruptcy  the  defendant 
ceased  to  be  the  agent  and  attorney  of  the  plain- 
tiff, and  did  not  become  the  agent  of  the  as- 
signee. Markivick  v.  Harding  ham  ^  15  Ch.  D. 
339  ;  43  L.  T.  647  ;  29  W.  R.  361— C.  A. 

Proof  in  Winding  up  of  Company.] — An  agent 
who  has  been  engaged  by  a  company  for  a  fixed 
term,  and  who  is  to  receive  a  commission  on  all 
oi'ders  obtained  through  him,  as  remuneration 
for  his  scn'ices,  is  entitled  upon  the  determina- 
tion of  the  agreement  by  the  winding  up  of  the 
company,  to  claim  compensation  in  respect  of 
the  commission  which  he  might  otherwise  have 
earned  during  the  unexpir^  portion  of  the 
term.    Patent  Floor   Cloth   Company^  In  re. 


Dean  and  Gilbert's  claim,  41  L.  J.,  Ch.  476  ;  2( 
L.  T.  467. 

By  articles  of  association  of  a  company  it  wa 
provided  that,  in  case  of  the  dismissal  of  th< 
manager,  he  should  be  paid  the  full  amount  o 
money  paid  upon  his  shares.  A  resolution  wa: 
passed  to  wind  up  the  company,  and  he  wai 
appointed  liquidator.  He  had  paid  2,000?.  oi 
his  shares,  and  received  400?.  for  rcmuneratioi 
as  liquidator  : — Held,  that  the  winding-up  wa 
equivalent  to  his  dismissal,  and  that  he  was  en 
titled  to  prove  in  the  winding-up  for  2,000Z. 
subject  to  a  set-off  of  the  400Z.  Imperial  Win 
Company  J  In  re^  ShirrefTs  cane,  14  L.  R.,  £q 
417  ;  42  L.  J„  Ch.  5  :  20  *W.  R.  966. 

A  person  entered  into  an  agreement  with  ai 
insurance  company  to  act  as  their  agent  for  fiv( 
years,  and  to  transact  no  business  except  for  th( 
company,  in  consideration  of  which  he  was  t( 
receive  a  fixed  salaiy  and  also  a  oommission  o 
lOZ.  per  cent,  on  all  business  transacted.  Befor 
the  five  years  were  expired,  the  company  wa 
wound  up  voluntarily: — Held,  that  the  agen 
was  not  entitled  to  prove  against  the  compan; 
for  the  loss  of  his  commission  during  the  re 
mainder  of  the  term  of  five  years.  English  am 
Scottish  Maritie  Ins^irance  Company,  In  rt 
Maclure,  Ex  parte,  5  L.  R.,  Ch.  737  ;  39  L.  J 
Ch.  685  ;  23  L.  T.  685  ;  18  W.  R.  1122. 

By  the  articles  of  association  of  a  company  i 
manager  was  appointed;  and  it  was  proyide< 
that  if  he  should  at  any  time  be  deprived  of  o 
removed  from  his  office  for  any  other  cause  thai 
gross  misconduct  the  directors  should  pay  to  hin 
a  certain  sum  within  one  month  fi-om  the  tim 
of  his  removal.  The  company  was  ordered  to  b 
wound  up  : — Held,  that  he  was  entitled  to  prov 
in  the  winding-up  for  the  sum  specified  by  th 
articles  without  any  such  deduction  being  made 
London  and  Scottish  Bank,  In  re,  Logan,  E» 
2)arte,  9  L.  R.,  Eq.  149. 

Bevocatlon,  when  Possible.] — Mere  advance 
made  by  a  factor,  whether  at  the  time  employ© 
as  such  or  subsequently,  cannot  have  the  effec 
of  altering  the  revocable  nature  of  an  authorit; 
to  sell,  unless  the  advances  arc  accompanied  b; 
an  agreement  that  the  authority  shall  not  be  re 
vocable.  Dv  Coma^s  v.  Prost,  2  Moore,  P.  C.  C. 
N.  S.  158 ;  11  Jur.,  N.  S.  417  ;  12  L.  T.  682  ;  1; 
W.  R.  595. 

Whether  such  an  agreement  has  been  mad< 
or  may  be  proi)crly  inferred,  is  a  question  upoi 
the  evidence  for  the  jury.    lb, 

A  factor  to  whom  goods  have  been  consigno( 
generally  for  sale,  and  who  has  subsequently 
made  advances  to  his  principal  on  the  credit  o 
the  goods,  has  no  right  to  sell  them  contrary  Xa 
the  orders  of  his  principal,  on  the  latter  neglect 
ing  on  request  to  repay  the  advances,  inasmucl 
as  his  authority  to  sell  does  not  become  by  reasoi 
of  the  unpaid  advances  irrevocable,  as  an  authorit; 
coupled  with  an  interest.  Smart  v,  Sanders,  1 
0.  B.  895  ;  17  L.  J.,  C.  P.  258  ;  12  Jur.  761. 


3.  Right  op  Agent  to  Commission  and 
Remuneration. 

a.  Generally. 

Conclusion  of  Bargain.] — In  general,  where  j 
binding  bargain  has  been"  procured  by  a  com 
mission  agent  and  accepted  by  the  party  employ 
ing  him  to  procure  orders,  the  agent  is  entitles 
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to  his  conuniasion.  Lockwood  v.  Letichy  8  C.  B., 
N.  S.  603  ;  29  L.  J.,  C.  P.  340  ;  7  Jur.,  N.  S.  102. 
Where  sach  agent  bargains  with  his  employer 
to  icceive  a  commission  **  on  all  goods  bought " 
by  persons,  orders  from  whom  are  obtained  by 
him,  and  an  order  so  obtained  is  accepted  by  the 
employer,  who,  however,  is  not  able  to  execute 
the  order,  and  derives  no  benefit  from  it,  he  is 
nevertheless  liable  for  the  commission.    Jb, 

Appoiiitnient  as  Sole  Agent — Principal  cannot 
effect  Sales  in  Agent's  District.]— The  plaintiff 
was  appointed  sole  agent  for  the  defendants  in  a 
certain  district  at  a  fixed  scale  of  commission 
and  subject  to  certain  restrictions  as  to  discount, 
&a,  to  be  ofltered  by  him,  but  was  unable  to 
transact  any  business  owing  to  the  defendants 
interfering  in  his  district,  behind  his  back,  and 
undcrselliiig  him.  In  an  action  to  recover  com- 
mission on  all  sales  effected  by  the  defendants 
in  the  pLaintiff^s  district  since  his  appointment : 
— Held,  that  the  defendants  were  not  entitled 
to  appoint  any  other  agent  in  the  district,  nor 
were  they  entitled  to  effect  any  sales  in  the 
district  except  through  the  plaintiff's  agency. 
Snel^rore  v,  Ellringham  Colliery  Company^  45 
J.  P.  408. 

Orders  sent  after  Termination  of  Service.  J — 
On  a  contract  to  pay  a  traveller  commission 
without  any  express  terms,  there  is  no  obligation 
to  pay  it  on  ordere  from  customers  originally 
obtained  by  the  agent,  but  sent  after  he  has 
ceased  to  be  so.  Nayler  v.  Ycarsley^  2  F.  &  F. 
41. 

Fulfilment  of  Contract.] — A.  entered  into  a 
contract  with  B.  to  proceed  to  the  coast  of  Africa, 
and  there  procure  and  ship,  for  B.  in  England, 
palm  oil  and  other  produce ;  A.  to  receive  as  a 
remuneration  for  his  services  a  commission  of 
fi/.  per  cent,  on  the  net  proceeds  of  the  dry 
merchantable  palm  oil  received  by  B,;  the  agree- 
ment farther  provided  that  A.  should  not  be 
entitled  to  any  commission  on  *'  any  wer,  dirty, 
or  unmerchantable  palm  oil "  that  might  be  re- 
ceived : — Held,  that  A.  was  entitled  to  no  com- 
mission in  respect  of  palm  oil  which  was  in  the 
understanding  of  the  trade  "wet"  oil,  though 
such  wetness  did  not  render  the  oil  unmerchant- 
able, but  was  compensated  for  by  an  allowance 
to  the  purdiasers  of  from  IJ  to  2  per  cent,  on 
the  price.     Warde  v.  StuaH,  1  C.  B.,  N.  S.  88. 

By  an  agreement  between  A.  and  B.,  it  was 
stipulated  that  A.  should  for  a  term  receive  half 
the  profits  arising  from  the  sales  of  an  article 
called  Russian  black,  manufactured  by  him  from 
the  produce  of  certain  quarries  of  B. : — Held, 
that  A.  was  not  entitled  to  claim  anything  in 
zespect  of  Russian  black  not  sold  as  such,  but 
used  by  B.,  in  the  proportion  of  about  one-third, 
mixed  with  cement  manufactured  and  sold  by 
him.    FuUwood  v.  Akermany  11  C.  B.,  N.  S.  737. 

Snb-Agent.] — If  A.  employs  B.  to  procure  him 
a  loan  on  the  usual  terms,  and  B.  employs  C, 
who  obtains  it  on  other  and  different  terms,  A. 
will  not  be  liable  to  C.  either  for  commission  or 
for  remuneration,  unless  he  ratifies  these  terms 
and  recognizes  his  employment.  Mason  v.  67//- 
toH,  3  F.  &  F.  899. 

Beyooation.] — The  defendant  employed  the 
plaintiff  to  negotiate  a  loan  on  some  of  the  de- 


fendant's property,  the  plaintiff  to  be  paid  com- 
mission if  he  procured  the  loan,  but  none  if  he 
did  not.  Before  the  plaintiff  had  done  anything 
in  the  matter,  the  defendant  wrote  to  him,  vary- 
ing the  terms  on  which  he  would  accept  the  loan. 
The  plaintiff  endeavoured  to  obtain  it  on  the 
latter  terms,  but  failing  to  do  so  obtained  an 
offer  for  a  loan  on  the  terms  of  the  first  authority, 
which  the  defendant  refused  to  accept : — Held, 
that  as  the  first  authority  had  been  revoked,  the 
plaintiff  was  not  entitled  to  a  commission  for 
what  he  had  done,  neither  was  he  entitled  to 
claim  for  his  services  in  endeavouiing  to  procure 
the  loan  under  the  substituted  terms,  inasmuch 
as  he  did  not  obtain  it  under  those  terms.  Topuin, 
V.  maley,  11  W.  R.  466. 

Held,  also,  that  the  plaintiff  might  have  ti-catcd 
the  revocation  of  the  first  terms  of  his  employ- 
ment as  a  breach  of  contract,  and  have  had  an 
action  thereon  against  the  defendant.    lb. 

Broker— Necessity  for  Licence.]— A  broker 
caonot  maintain  an  action  for  work  and  labour, 
and  commission  for  buying  and  selling  stock 
unless  duly  licensed  by  the  mayor  and  aldermen 
of  the  city  of  London.  Cope  v.  Rowlandt^  2 
M.  &W.  149;  2  Gale,  231. 

Fraudulent  Agreement  for.]— The  European 
Society,  through  their  paid  and  confidential 
agent  C,  negotiated  with  the  Etna  Company, 
through  their  paid  and  confidential  agent  0.,  a 
transfer  by  the  latter  of  a  branch  of  their  business 
to  the  former  for  15,000/. ;  C.  claimed  from  the 
Etna  Company,  as  a  commission  or  a  bonus  for 
his  services  in  the  transaction,  2,000Z.,  which  the 
latter  having  refused,  he  contrived  that  the  pur- 
chase-money to  be  paid  by  his  employers  should 
be  increased  to  17,000/.,  out  of  which  the  Etna 
Company  secretly  agreed  to  pay  him  the  2,000/. 
On  the  winding  up  of  the  affairs  of  the  Etna 
Company,  0. — alleging  that  there  was  an  agree- 
ment between  C.  and  him  that  he  should  get 
half  the  commission  or  bonus — made  a  claim  of 
1,000/.  against  the  latter  company : — Held,  that 
such  a  claim  could  not  be  allowed.  Owens^  In 
re,  7  Ir.  R.,  Eq.  235.  Affirmed,  7  Ir.  R.,  Eq. 
424. 

Proof  of  Terms.]— The  fact  that  a  party  has 
agreed  to  sell  goods  on  commission  may  be  proved 
by  oral  evidence,  though  the  terms  as  to  its  pay- 
ment have  been  reduced  into  writing.  Whit- 
Jield  V.  Brand,  16  M.  &  W.  282. 

b.  Business  effiected  through  Agent's 
Instrumentality. 

When  Agent  entitled  to.] — In  an  action  to 
recover  for  commission  for  the  procuring  of  a 
loan,  it  is  not  enough  to  prove  that  the  loan  has 
indirectly,  as  a  remote  and  casual  consequence, 
resulted  from  the  intervention  of  the  party  who 
sues ;  but  it  must  be  proved  that  the  loan  was 
obtained  by  means  of  his  agency,  or  by  means 
of  some  sub-agent  of  his,  from  the  parties  to 
whom  he  applied ;  and  if  all  that  appears  is  that 
the  party  to  whom  he  introduced  the  subject, 
declining  the  proposal,  mentioned  it  to  a  third 
party,  who,  not  at  his  suggestion,  but  of  his  own 
mere  motion,  knowing  nothing  of  the  plaintiff, 
negotiated  the  loan  on  his  own  account  with  the 
party  sued,  the  commission  is  not  due.  Ayitrobui 
V.  WU'kent,  4  F.  &  F.  291, 
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The  defendants  agreed  with  the  plaintifE  to 
remunerate  him  "  in  the  event  of  their  taking 
into  partnership"  one  M.,  introduced  by  the 
plaintiff.  The  defendants  afterwards  entered 
mto  a  written  agreement  with  M.,  by  which  it 
was  agreed  that  they  should  enter  into  partner- 
ship as  and  from  a  specified  future  day,  when  a 
formal  deed  of  partnership  should  be  executed, 
carrying  out  the  terms  of  the  agreement.  This 
agreement  recognized  and  adopted  the  agree- 
ment between  the  plaintiff  and  defendants.  No 
partnership  deed  was  ever  executed,  nor  did  M. 
ever  in  fact  act  as  a  partner  of  the  defendants  : 
— Held,  that  there  was  evidence  of  a  "  taking 
into  partnership  "  within  the  meaning  of  the 
agreement  between  the  plaintiff  and  defen- 
dants, so  as  to  entitle  the  plaintiff  to  his  com- 
mission.   Harris  v.  Petherick^  39  L.  T,  643. 

K.  promised  R.  2)  per  cent,  commission  if  he 
would  find  a  purchaser  of  his  land  at  3,000/. 

B.  introduced  to  K.  a  person  who  took  a  lease 
for  1,000  years  at  160Z.  a  year,  with  the  option 
of  purchasing  for  3,000/.  within  twenty  years: — 
Held,  that  K.  had  practically  found  a  purchaser, 
and  was  entitled  to  his  commission.  Rimmer  y. 
Knowles,  30  L.  T.  496 ;  22  W.  R.  674. 

An  auctioneer  and  estate  agent  was  employed 
to  sell  an  estate,  under  an  agreement  by  which 
he  was  to  receive  a  commission  of  two  and  a  half 
per  cent,  if  the  estate  should  be  sold ;  and  in  case 
the  estate  should  not  be  sold,  he  was  to  be  paid 
26/.  as  a  compensation  for  his  trouble  and  expense. 
Having  put  up  the  estate  to  auction,  and  failed 
to  sell  it,  the  agent,  being  asked  by  a  person  who 
had  attended  the  sale  who  was  the  owner  of  the 
property,  referred  him  to  his  principal ;  and  ulti- 
mately that  person,  without  any  further  inter- 
vention of  the  agent,  became  the  purchaser: — 
Held,  that  the  saie  having  been  effected  through 
the  means  of  the  agent,  he  was  entitled  to  the 
stipulated  commission.     Green  v.  Jiartlett,  14 

C.  B.,  N.  S.  681  ;  32  L.  J.,  C.  P.  261. 

A.  having  a  ship  to  sell  told  W.  that  if  he  was 
the  means  of  introducing  a  purchaser,  a  commis- 
sion on  the  purchase-money  would  be  paid  to 
him.  W.  having  an  offer  through  B.,  A.  agreed 
that,  if  successful,  W.  and  B.  should  share  the 
commission.  That  offer  fell  through,  also  a 
second  offer  from  C.  to  B.  After  some  interval 
C.  wrote  direct  to  A.  introducing  another  person, 
who  eventually  bought  the  ship.  The  jury  found 
that  W.  was  authorized  to  find  a  purchaser,  and 
that  the  purchaser  was  found  through  B.: — 
Held,  that  C,  as  agent  of  the  purchaser,  having 
acted  on  information  received  from  B.,  W.  was 
entitled  to  his  commission,  the  chain  of  connec- 
tion being  sufficiently  made  out.  Wilkinsan  v. 
Alston,  48  L.  J.,  Q.  B.  733 ;  41  L.  T.  394 ;  44 
J.  P.  35— C.  A. 

B.  was  an  auctioneer.  C.  put  a  ship  into  his 
hands  for  sale,  and  it  was  agreed  that  if  it  was 
not  sold  by  auction,  but  if  a  subsequent  sale  were 
effected  to  any  person,  led  to  make  an  offer  **  in 
consequence  of  B.'s  mention  or  publication  for 
auction  purposes,"  he  was  to  be  entitled  to  a 
commission.  The  ship  was  not  sold  by  auction, 
but  afterwards  P.,  having  been  present  at  a  con- 
versation which  led  iim  to  believe  that  S.  would 
purchase  the  ship,  wrote  to  B.,  **' noting  that  he 
had  the  ship  in  his  hands,"  to  inquire  the  price, 
&c.  P.  then  communicated  with  S.,  who  ulti- 
mately became  the  purcliaser,  but  not  through 
the  agency  of  P. : — Held,  that  there  was  evidence 
to  go  to  the  jury  that  the  sale  was  effected  in  conse- 


quence of  B.'s  mention  or  publication,  within  th< 
meaning  of  the  agreement,  and  that  B.  was  en 
titled  to  his  commission.  Bailey  v.  Cliadwick 
39  L.  T.  429— H.  L. 

The  plaintiffs,  house-agents,  were  instructed  bj 
the  defendant  to  offer  a  leasehold  house  for  sale 
for  which  they  were  to  receive  a  commissiou  ol 
2}  per  cent,  on  the  amount  of  premium  if  the^^ 
found  a  purchaser,  but  one  guinea  only  for  theii 
trouble  if  the  premises  were  sold  "  without  theii 
intervention."  The  particulars  were  entered  on 
the  plaintiff's  books,  and  they  gave  a  few  cards  to 
view.  U.,  who  had  observed  on  passing  that  the 
house  was  to  be  disposed  of,  but  who  had  not 
then  seen  over  it,  called  at  the  plaintiff's  office 
and  obtained  a  card  to  view  the  premises,  the 
terms  being  written  by  the  plaintiffs'  derk  on  the 
back  of  the  card.  U.  went  to  the  house  a  few 
days  afterwards,  but  thought  the  price  (2,200/.) 
too  high,  and  he  went  away.  U.  nad  no  further 
communication  with  the  plaintiffs  ;.  but  he  sub- 
sequentlv  renewed  his  negotiation  with  a  friend 
of  the  defendant's,  and  ultimately  became  the 
purchaser  of  the  lease  for  1 ,700/. : — ^Held,  that 
there  was  evidence  for  a  jury  that  U.  had  become 
the  purchaser  of  the  premises  "through  the 
plaintiff's  intervention,"  and  consequently  that 
they  were  entitled  to  the  stipulated  commission. 
Mamell  v.  Clements,  9  L.  R.,  C,  P.  139. 

At  the  trial  the  judge  put  the  following  ques- 
tion to  U. : — '*  Would  you,  if  you  had  not  gone  to 
the  plaintiffs'  office  and  got  the  card,  have  pur- 
chased the  house  ?  "  and,  overruling  an  objection 
by  the  defendant's  counsel,  received  his  answer, 
which  was,  "  I  should  think  not : " — Semble, 
that  the  answer  was  properly  received.    lb, 

A.  was  appointed  agent  of  B.  at  a  salary  of 
200/.  per  annum,  and  he  was  in  addition  to  re- 
ceive a  commission  of  5  per  cent,  upon  the  first 
year's  rent  for  every  house  which  he  should  let  on 
B.'s  estate.  In  an  action  by  A.  for  commission 
for  letting  houses  for  B.,  the  evidence  was  that 
the  agreement  for  the  letting  was  entered  into 
with  another  agent,  K.,  but  that  the  tenants 
were  introduced  to  K.  by  A. : — Held,  that,  under 
the  terms  of  the  agreement,  A.  was  entitled  to 
the  commission.  Bray  v.  Chandler,  18  C.  B. 
718. 

On  what  Claimable.] — A  house  agent  can  claim 
commission  only  on  rent  obtained  as  a  proximate 
consequence  of  his  act ;  this  is  to  be  generally  as- 
certained from  the  agreement  which  he  has  him- 
self prepared  ;  an  option  to  take  on  a  house  is 
not  exercised  if  the  tenancy  is  continued  U[x>n  an 
agreement  for  a  different  rent  obtained  through 
the  intervention  of  another  house  agent ;  and  a 
trade  custom  to  pay  commission  under  such  cir- 
cumstances is  irrational  and  bad.  Curtis  v. 
Mxim,  24  L.  T.  706. 

0.   Business   Intermpted  or  Prevented  by 

Principal. 

Company  wound  ap.] — A  company  employed 
a  broker  to  dispose  of  their  shares,  on  the  terms 
that  he  should  be  paid  100/.  down,  and  400/.  in 
addition,  upon  the  allotment  of  the  whole  of  the 
shares  of  the  company.  The  broker  disposed  of 
a  considerable  number  of  shares  when  the  com- 
pany was  wound  up : — Held,  that  the  broker 
was  prevented  earning  the  400/.  by  the  act  of 
the  company,  and  was  therefore  entitled  to  re- 
cover a  proportion  of  400/.    Jnchhald  v.  Western 
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Xfilgherry  Coffee.,  Tea,  and  Cinchona  Company., 
17  C.  B.,  N.  S.  733  ;  34  L.  J.,  C.  P.  15. 

A  company  engaged  a  person  to  act  as  their 
agent  for  five  years  at  a  fixed  salary,  and  also  for 
a  commission  of  10  per  cent,  on  the  net  profits  in 
each  year.  The  company  was  wound  up  before 
the  termination  of  the  five  years  : — Held,  that  he 
was  not  entitled  to  any  compensation  by  way  of 
damages  for  loss  of  commission  during  the  unex- 
pired part  of  the  five  years.  English  and 
&ot(Uk  Marine  iMuraiwe  Company ^  In  rf, 
Maelurt't  claim,  5  L.  R.,  Ch.  737  ;  39  L.  J.,  Ch. 
6^  ;  23  L.  T.  685  ;  18  W.  R.  1122.  Seefitrther 
taws,  ante,  cols.  11,  12. 

**8iibjeot  to  Approval  of  Solicitor."]— The 
plaintiff's  claim  was  for  commission  on  the  sale 
of  a  piece  of  land  by  A.  to  the  defendant,  one 
term  of  the  plaintiff's  contract  being  that  A.*8 
title  should  be  approved  by  the  defendant's 
solicitor.  The  defendant  broke  off  the  sale  of 
his  own  accord,  so  that  A.*s  title  was  never  sub- 
mitted to  the  defendant's  solicitor : — Held,  that 
the  plaintiff  could  not  succeed  without  proving 
that  the  defendant's  solicitor  had  approved  A.'s 
title,  or  else  that  such  a  title  was  submitted  to 
him,  as  it  was  unreasonable  for  him  to  disapprove. 
Clark  T.  Wood,  9  Q.  B.  D.  276  ;  47  L.  T.  144  ; 
30  W.  R.  931— C.  A. 

Beftisal  of  Terms.]— The  defendant  employed 
the  plaintiff  to  find  a  purchaser  for  some  land,  at 
a  commission  of  1/.  \0s,  per  cent,  on  the  pur- 
chase-money if  a  sale  was  effected.  The  plaintiff 
found  a  purchaser,  but  the  defendant  refused  to 
complete  the  sale  : — Held,  that  he  could  sue  on  a 
quantum  meruit  for  the  work  and  labour  done,  as 
he  had  performed  his  part  of  the  contract,  and 
the  defendant  prevented  its  completion.  Prickvtt 
V.  Badger,  1  C.  B.,  N.  S.  96  ;  26  L.  J.,  C.  P.  33  ; 
3  Jur.,  N.  8.  66. 

The  defendant  agreed  with  the  plaintiff  in  the 
following  terms  : — "  In  the.  event  of  your  pro- 
curing^ me  2,000/.,  or  such  other  as  I  shall  accept, 
I  i^occ  to  pay  you  a  commission  of  2  4  per  cent, 
on  any  money  received."  The  plaintiff  intro- 
duced the  defendant  to  a  building  society  who 
offered  to  advance  him  1,620Z.  on  certain  terms. 
This  offer  the  defendant  accepted,  but  as  he  de* 
clincsd  to  accede  to  certain  requirements  of  the 
society  the  arrangement  fell  through  and  no 
money  was  advanced  : — ^Held,  that  the  plaintiff 
was  entitled  to  his  commission  on  the  sum  which 
the  society  had  agreed  to  advance.  Fislicr  v. 
Dreicitt,  48  L.  J.,  Ex.  22  ;  39  L.  T.  253 ;  27 
W.  R.  12— C.  A. 

BoToeation  of  Authority.]— Where  the  autho- 
rity of  an  agent  employed  to  sell  on  commission 
is  revoked  by  the  principal  before  a  sale  has 
been  effected,  the  right  of  the  agent  to  remune- 
ration for  what  he  has  done  in  endeavouring  to 
effect  a  sale  depends  on  the  terms  on  which  he 
was  employed.  Simpson  v.  Lamb,  17  C.  B. 
603  ;  25  L.  J.,  C.  P.  113  ;  2  Jur.,  N.  S.  91. 

The  plaintiffis,  who  were  clerical  agents,  were 
employed  by  the  defendant  to  sell  an  advowson, 
upon  the  terms  that  they  should  be  paid  commis- 
sion at  the  rate  of  5/.  per  cent,  upon  the  pur- 
chase-money when  the  contract  was  completed. 
As  the  purchase-money  was  likely  to  be  large, 
the  plaintiffs  agreed  to  forego  a  claim  of  three 
guineas  which  they  ordinarily  made  for  entering 


such  property  on  their  books,  and  for  the  trouble 
of  answering  inquiries  respecting  it.  The  defen- 
dant having  after^'ards  sold  the  advowson  him- 
self, and  revoked  the  plaintiffs'  authority  to  sell  : 
— Held,  that  the  plaintiffs  were  not  entitled  to  re- 
cover anything,  as  they  had  not  effected  the  sale, 
and  there  was  no  evidence  of  their  having  done 
more  than  was  ordinarily  covered  by  the  charge 
of  three  guineas,  which  they  had  agreed  to 
forego.    Ih, 

Agent  not  informed  of  annBtial  Terms.] — 
Where  an  agent  employed  to  borrow  money 
upon  leasehold  security  finds  a  person  able  and 
willing  to  lend,  but  the  negotiations  go  off  by 
reason  of  such  person  discovering  unusual  cove- 
nants which  the  agent  was  not  informed  of,  the 
agent  is  entitled  to  the  whole  of  the  agreed 
commission  for  procuring  the  loan.  Green  v. 
Liwas,  33  L.  T.  584— C.  A.  Affirming  31  L.  T. 
731. 

L.  agreed  to  pay  G.  a  commission  of  2  per 
cent.  '*  for  procuring  him  on  loan  20,000/.  upon 
the  security  of  certain  leasehold  property  at 
Southwark,'*  having  three  days  before  such 
agreement  furnished  G.  with  two  valuations  of 
the  property,  each  of  them  stating  the  lease  to 
be  for  a  term  of  ninety-nine  years,  and  settling 
the  value  at  about  37,000/.,  and  one  of  them  as- 
suming that  the  lease  "  contained  no  arbitrary 
or  restrictive  clauses,  but  only  the  usual  cove- 
nants." Upon  the  strength  of  these  valuations, 
G.  applied  for  a  loan  to  a  provident  institution, 
the  directors  of  which  agreed  to  advance  it, 
''  subject  to  the  title  and  all  other  questions 
proving  to  be  satisfactory."  Upon  examination 
of  the  lease  on  behalf  of  the  institution,  it  was 
discovered  that  the  lease,  instead  of  being  a 
lease  for  ninety-nine  years  absolutely,  contained 
a  proviso  for  re-entry  under  certain  conditions, 
which  constituted  a  substantial  deterioration  of 
its  value,  whereupon  the  directors  refused  to 
make  the  advance  : — Held,  that  G.  was  entitled 
to  the  whole  of  the  agreed  commission,    id. 

Half  Commit sion — Business  taken  firom  Agent 
before  Completion.] — An  agent  who  has  the 
business  taken  out  of  his  hands  before  comple- 
tion is  by  the  custom  of  merchants  entitled  to 
half  the  commission  which  he  would  have  earned 
by  completing  it.  Spain  (^Queen)  v.  Parr,  39 
L.  J.,  Ch.  73  J  21  L.  T.  555  ;  18  W.  R.  110. 

Merchants  at  Manilla  received  instructions 
from  the  government  there  to  undertake  the 
transport  and  shipment  of  a  quantity  of  tobacco 
to  merchants  in  London,  to  effect  the  insurance, 
and  to  pay  all  the  necessary  charges  and  ex- 
penses in  relation  thereto.  The  merchants  at 
Manilla  were  to  be  entitled  to  charge  24  per 
cent,  on  the  amount,  valued  at  about  47,000/. 
The  Supreme  Government  of  Spain  thinking  the 
officer  at  Manilla  had  acted  incautiously  in  this 
respect,  refused  to  allow  the  amount  of  the 
ordinary  commission  in  the  account,  having 
directed  the  tobacco  to  be  sold  by  their  own 
agents  here  : — Held,  that  the  consignees  were 
entitled  to  a  moiety  of  the  amount  of  the  ordinary 
commission,  being  \\  per  cent,  instead  of  2^  per 
cent.    Ih, 

Baiineis  Ineffectual  or  Useletf.] — A  ship- 
broker  employed  to  sell  a  ship,  which,  when 
put  up  for  sale,  was  bought  in,  is  not  entitled  to 
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a  commission  on  the  sale.  Mcstacr  y.  Atkins^  1 
Marsh.  76  ;  5  Taunt.  381. 

A  shipbroker  who  has  procured  a  bargain  for 
the  hire  of  a  vessel,  is,  by  the  usage  in  the  city 
of  London,  entitled  to  receive  from  the  owner  a 
certain  commission  on  the  amount  of  freight,  if 
the  contract  is  perfected,  but  not  otherwise  : — 
Held,  that  when  a  broker  had  negotiated  the 
hire  of  a  vessel,  and  a  memorandum  for  a 
charter  was  signed  by  the  parties,  but  the  bar- 
gain afterwards  went  off,  and  the  ship  was  not 
employed,  the  broker  could  not  maintain  an  ac- 
tion against  the  shipowner  to  recover  the  com- 
mission, or  a  conipensation  for  his  w^ork  and 
labour.     Riad  v.  Ranji,  10  B.  &  C.  438. 

Even  where  the  contract  is  not  completed  by 
the  act  of  the  owner.  Broad  v.  Thanuutj  7  Bing. 
99  ;  4  M.  &  P.  732  ;  4  C.  &  P.  338. 

• 

d.  Amount  Payable. 

On  Bad  Debts.  ] — By  agreement,  on  agent  was 
to  have  a  commission  on  sales  effected,  or  orders 
executed,  by  him  ;  the  principal  to  be  responsible 
for  bad  debts,  and  the  agent  to  draw  his  com- 
mission monthly.  By  the  custom  of  the  trade, 
commission  was  not  allowed  on  sales  which  pro- 
duced bad  debts  : — Hold,  notwithstanding,  that, 
under  the  terms  of  this  agreement,  he  was  en- 
titled to  commission  on  bad  debts.  Bower  v. 
Jones,  8  Bing.  65  ;  1  M.  &  Scott,  140. 

Constraotion  of  Contract.]  —  The  following 
letter  was  addressed  to  an  African  captain  and 
supercargo  by  his  employers :  "  Your  commis- 
sions are  6/.  per  cent,  on  the  net  proceeds  of 
your  homeward  cargo,  after  deducting  the  usual 
charges  as  arranged  by  the  African  Association, 
viz.  4/.  per  ton  from  the  gross  sales  of  the  oil 
when  taken  from  the  quay,  and  4Z.  lbs,  when 
warehoused  :  " — Held,  that  the  commission  was 
payable  only  on  the  sums  actually  realized,  after 
deducting  bad  debts  as  well  as  other  charges. 
Caine  v.  Horrfall,  1  Ex.  519  ;  17  L.  J.,  Ex.  25. 

A.,  being  possessed  of  a  leasehold  house  and  of 
building  land  held  on  lease,  the  former  of  which 
was  subject  to  an  annual  rent  of  75  guineas,  and 
the  latter  to  a  rent  of  50/.,  and  also  to  a  covenant 
to  lay  out  a  certain  sum  in  building,  employed 
B.,  an  estate  agent,  to  dispose  of  the  w^hole  for 
him  upon  the  terms  of  commission  mentioned  in 
a  printed  paper  as  follows: — **For  the  sale  of 
pmperty  by  private  contract.  On  the  first  lOOZ., 
hi,  per  centum  (and  in  no  case  less  than  5Z.) ; 
from  lOOZ.  to  5,000/.,  two-and-a-half  per  centum  ; 
from  5,000/.  to  10,000/.,  one-and-a-half  per  cen- 
tum;  on  the  sum  exceeding  10,000/.,  one  per 
centum.  For  letting  or  disposal  of  the  leases  of 
estates  or  houses.  Unfurnished,  5/.  per  centum 
on  one  year's  rent,  and  6/.  per  centum  on  the 
premium  or  sum  obtained  for  fixtures,  furniture. 
&c.  on  lease  ;  5/.  per  centum  on  the  first  yearns 
rent,  and  two-and-a-half  per  centum  on  the 
second  year's  rent,  and  6/.  per  centum  on  pre- 
mium or  sum  obtained  for  fixtures,  &c.  On 
letting  building  land,  one  year's  standing  ground- 
rent.  For  large  estates  one-half  year's  ground 
rent."  B.  having  disposed  of  the  premises  to  M. 
for  1,300/.,  the  two  leases  were  assigned  to  M., 
subject  to  the  covens  nts  for  payment  of  the 
rents  : — Held,  by  Erie,  C.  J.,  Williams,  J.,  and 
Willes,  J.,  that  B.  was  only  entitled  to  a  commis- 
sion on  the  1,300/.,  under  the  first  branch  of  the 
printed  scale,  namely,  five  per  centum  on  the 


first  100/.,  and  tw^o-and-a-half  per  centum  on  tl 
remainder.    Biggs  v.  Gordon,  8  C.  B.,  N.  S.  63 

Held,  by  Byles,  J.,  that  he  was  also  entitled 
a  commission  on  the  amount  of  the  yearly  re 
under  the  second  branch  of  the  scale.    lb. 

The  defendant,  being  in  want  of  addition 
capital  in  his  business,  on  the  10th  of  June,  187 
wrote  to  the  plaintiffs  (accountants  in  Londt 
with  whom  he  had  been  in  correspondence  c 
the  subject)  as  follows  : — "  The  premises  of  tl 
B.  works  in  this  town  are  my  property  solel 
but  the  business  of  it  is  carried  on  by  myse 
and  my  partner.  In  case  of  your  introducing 
purchaser  of  all  the  premises,  or  part  of  thei 
of  whom  I  shall  approve,  or  in  case  of  your  i: 
troducing  capital  which  I  should  accept,  I  cou! 
pay  you  a  commission  of  5  per  cent,  on  tl 
amount  in  either  case,  provided  no  one  else 
entitled  to  a  commission  in  respect  of  the  san 
introduction."  The  plaintiffs  succeeded  in  \\ 
troducing  W.  to  the  defendant,  who  advanc( 
him  by  way  of  loan  10,000/.,  upon  which  th( 
received  the  agreed  commission.  Some  fe 
months  afterwaixls  the  defendant  and  W.  ei 
tered  into  an  agreement  for  a  partnership,  c 
which  occasion  W.  made  a  furtner  advance  ( 
4,000/.  by  way  of  capital  to  the  concern.  Tl 
plaintiffs  claimed  commission  upon  this  furtht 
advance ;  and,  in  an  action  brought  to  cnfor< 
their  claim,  they  admitted  that  the  advance  < 
the  4,000/.  was  not  contemplated  at  the  time  < 
the  advance  of  the  10,000/.,  but  that  the  4,00C 
was  advanced  solely  in  consequence  of  the  neg* 
tiation  for  the  partnership  between  the  defendai 
and  W.  : — Held,  that  they  were  not  entitled  t 
commission  on  this  second  advance.  Tribe 
Taylor,  1  C.  P.  D.  505. 

Agent  reftifling  Frinoipal's  Offer — Servioi 
aftoTwards  Performed.] — ^A.,  a  supercai^go,  sailc 
to  Calabar  in  charge  of  a  ship  called  the  Magi 
trate,  his  commission  being  5/.  per  cent.  Son 
time  after  his  departure,  the  principals  dispatchc 
another  ship,  the  Windermere,  to  Calabar,  wit 
instructions  to  A.  to  find  a  cargo  for  her,  and  1 
consider  her  "  in  one  turn  "  with  the  Magistral 
and  offering  him,  in  respect  of  this  second  ship, 
commission  of  2^  per  cent.  A.  wrote  to  his  princ 
pals  rejecting  the  2^  per  cent,  commission  ;  bu 
notwithstanding  this,  he  proceeded  to  load  tl 
Windermere,  that  coarse  being  in  his  view  tl 
best  for  his  principals : — Held,  that  as  he  ha 
acted  on  the  instructions  of  his  principals  i 
loading  the  Windermere,  he  was  bound  by  the 
offer  as  to  commission,  and  could  not  recov< 
more  than  2\  per  cent,  in  respect  of  the  cargo  < 
that  ship.    Moore  v.  Afaxtvell,  2  C.  &  K.  554. 

No  Contract  or  Cnstom  Proved.] — Where 
custom-house  agent  entered  into  a  custom-houi 
bond  with  respect  to  goods  consigned  to  him  I 
the<plaintiff,  and  claimed  a  percentage  on  the  su: 
mentioned  in  the  bond,  and  no  contract  or  usa^ 
for  the  payment  of  such  was  proved  : — Held,  th^ 
the  plaintiff  was  not  entitled  to  any  such  percen 
age  ;  and  that,  therefore,  no  question  as  to  the  re 
sonabkness  of  the  amount  claimed  could  l^e  pi 
to  a  witness.    JIall  v.  Gunwy,  2  C.  &  K.  644. 

DiBConnt  allowed  by  Insurance  Companiei- 
To  whom  belonging.] — The  10  per  cent,  discoui 
usually  allowed  by  insurance  companies  c 
punctual  payment  of  the  premium  belongs,  i 
the  absence  of  agreement  to  the  contrary,  not  i 
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the  insurance  agent,  but  to  his  principal.   iSjm'm 
Hfueen)  v.  Parr,  30  L.  J.,  Ch.  73. 

When  no  ProTisioii  made.] — An  auctioneer 
took  an  abfiolute  assignment  of  chattels,  kc, 
under  a  bill  of  sale  by  way  of  mortgage,  and 
afterwards  conducted  the  sale  of  them  by  auction 
under  an  agreement  with  another  incumbrancer  : 
— Held,  that  he  was  entitled  to  charge  the^  usual 
commission  on  such  sale,  although  no  provision 
for  a  oomnii^sion  had  been  made  either  in  the 
bill  of  sale  or  in  the  agreement.  Miller  v.  Beale, 
21  W.  R.  403. 

Clukrge  for  Extras.] — A.  acted  under  a  written 
agreement  as  the  commission  agent  of  B.,  in  the 
Kale  of  goods,  and  was  paid  a  commission.  B. 
was  a  contractor  with  the  Admiralty  for  the 
supply  of  a  variety  of  articles,  on  the  sale  of 
which  Ah.  was  paid  his  commission,  and  A.  at- 
tended on  a  number  of  occasions  at  Somerset 
House,  where  the  patterns  of  these  articles  were 
inspected  by  the  government  officers.  A.  sought 
to  charge  B.  for  these  attendances  in  addition  to 
his  commission  : — Held,  that  if  in  giving  these 
attendances  A.  was  only  acting  in  the  discharge 
of  his  business  as  an  agent,  he  was  not  entitled 
to  charge  for  the  attendances  ;  but  that,  if  these 
attendances  were  matter  beyond  his  diity  as  an 
agent,  he  was  entitled  to  be  paid  for  them  sepa- 
rately.    Marshall  v.  Pars&tu,  9  C.  &  P.  656. 

0.  When  Payable. 

ITpon  what  Event.] — ^A.,  a  clerical  agent,  was 
employed  to  sell  an  advowson  for  B.,  utx)n  the 
terms  contained  in  a  circular,  in  which  it  was 
stipulated  that  the  commission  should  become 
payable  upon  the  adjustment  of  terms  between 
the  contracting  parties  in    every  instance  in 
which  any  information  had  been  derived  at,  or 
any  particulars  had  been  given  by,  or  any  com- 
munication whatsoever  had  been  made  from  A.'s 
office,  however  and  by  whomsoever  the  negotia- 
tion might  have  been  conducted,  and  notwith- 
standing the  business  might  have  been  subse- 
quently taken  off  the  books,  or  the  negotiation 
might  have  l>een  concluded  in  consequence  of 
communications  previously    made    from   other 
agencies,  or  on  information  otherwise  derived, 
or  the  principals  might  have  made  themselves 
liable  to  pay  commission  to  other  agents ;  and 
that  no  accommodation  that  might  be  afforded 
as  to  time  of  payment  or  advance  should  retard 
the  payment  of  commission.    A  contract  of  sale 
having  been  arranged  through  A.'s  agency,  and 
duly  executed,  and  a  deposit  paid  on  the  14th 
of  Octobet,  1862,  the  residue  of  the  purchase- 
money  being  payable  on  the  31st  of  December  : 
— Held,  that  A.  was  entitled  to  his  commission 
at  all  events  on  the  31st  of  December,  although 
the  full  purchase-money  had  not,  for  some  unex- 
plained reason,  then  been  paid.    Lara  v,  Hill^ 
15  C.  B.,  N.  S.  45. 

A.  negotiated  for  the  exchange  of  certain  ad- 
vowsons  between  B.  and  C,  and  B.  contracted 
to  pay  A.  100?.  for  commission,  "  one-third  down 
and  the  remaining  two-thirds  when  the  abstract 
of  conveyance  is  drawn  out."  B.'s  abstract  of 
title  was  delivered  to  C,  but  nothing  further  was 
done  in  the  matter,  in  consequence  of  C.  declin- 
ing to  proceed  with  the  exchange.  In  an  action 
for  the  recovery  of  the  balance  of  the  commis- 
sion : — Held,  that  A.  could  not  recover,  as  the 


event  had  not  happened  for  which  the  commis- 
sion was  to  be  paid.  Alder  v.  JBoyle,  4  C.  B. 
635  ;  16  L.  J.,  C.  P.  232  ;  11  Jur.  591. 

A  surveyor  was  retained  by  the  defendant  to 
negotiate  with  the  Commissioners  of  Woods  and 
Forests  for  the  sale  to  them  of  certain  premises 
of  the  defendant,  for  which  he  was  to  receive  a 
commission  of  21,  per  cent.  "  on  the  sum  which 
might  be  obtainea,  either  by  private  treaty, 
arbitration,  or  trial  by  jury."  Private  treaty 
proving  unavailing,  a  jury  was  empannelled,  by 
whom  the  value  of  the  property  was  assessed  at 
4,000?. ;  but,  in  consequence  of  a  defect  in  the 
defendant's  title,  arising  out  of  an  amiuity 
charged  upon  part  of  the  premises,  which  the 
commissioners  required  the  defendant  to  buy 
off,  the  money  was  not  paid  to  him,  but  was 
placed  in  the  hands  of  the  accountant-general, 
to  await  the  adjustment  of  the  difference.  The 
surveyor  was  not  previously  aware  of  the  exist- 
ence of  this  charge  : — Held,  that  he  was,  never- 
theless, not  entitled  to  his  commission  until  the 
money  awarded  was  actually  received  by  the 
defendant.  Bull  v.  PridCf  5  M.  &  P.  2  ;  7  Biug. 
237. 

In  the  Case  of  Del  credere  Commissions.] — An 
action  lies  to  recover  del  credere  commissions 
for  guaranteeing  sums  insured  upon  policies; 
such  commissions  being  due  upon  entering  into 
the  contract  of  guarantee.  CariUhersY,  Graham ^ 
14  East,  578. 

A  plaintiff  declared  that  the  defendant  was 
indebted  to  him  for  commission  due  for  his 
having  guaranteed  the  payment  of  goods  sold  by 
him,  as  the  factor  of  the  defendant,  to  third 
pereons,  and  at  his  request : — Held,  good  after 
verdict.    Sollt/  v.  JVeUSj  2  Moore,  420. 

f.  Bftoot  of  Mioconduot. 

Loss  of  Commission.] — An  agent  cannot  re- 
cover commission,  or  even  a  compensation  for 
his  trouble,  if  he  executes  his  duties  in  such  a 
manner  that  no  benefit  results  therefrom. 
JIamo?id  V.  Holiday^  1  C.  &  P.  384. 

Nor  is  he  entitled  to  commission  where  he  has 
been  guilty  of  gross  misconduct  in  selling  goods. 
White  V.  Chapvian^  1  Stark.  113. 

A  broker  purchased  goods  on  commission  at  a 
month's  crwlit,  and  paid  duties  on  them,  and 
sent  them  to  the  place  of  the  purchaser's  abode, 
consigned  to  his  own  order;  the  seller,  being 
fearful  of  the  purchaser's  credit,  procured  the 
broker  to  delay  the  arrival  of  the  goods  till  the 
month's  credit  expired,  and  to  tender  them  to 
the  buyer  on  payment  of  the  price,  whereupon 
they  were  refused  : — Held,  that  the  broker  could 
neither  recover  the  price,  duties,  nor  commission. 
Uurst  V.  Holding,  3  Taunt.  32. 

Where  a  broker  is  employed  by  a  shipowner  to 
procure  a  charterparty,  if  the  negotiation  gocb 
off  on  account  of  any  fault  in  the  broker,  he  is 
not  entitled  to  recover  anything  in  the  shape  of 
remuneration ;  nor  is  he,  in  such  case,  entitled 
to  recover  for  any  expenses  which  he  may  have 
been  put  to,  unless  such  expenses  are  unusual, 
and  have  been  incurred  in  consequence  of  the 
shipowner's  having  urged  him  to  extraordinary 
expedition  in  the  matter,  Balton  v.  Irwinj  4 
C.  &  P.  289. 

Set-offin  Action.]— H.  shipped  rice  consigned 
to  B.  abroad,  for  sale  on  commission  by  B.  for 
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the  benefit  of  H.  B.,  accordiDg  to  agreement, 
made  advances  to  H.  upon  the  rice,  and  incurred 
expenses  in  connexion  therewith,  and  sold  it, 
and  claimed  to  liave  earned  commission.  The 
proceeds  realized  by  the  sale,  however,  were  in- 
sufficient to  reimburse  B.  the  amounts  so  ad- 
vanced, and  alleged  to  have  been  earned.  To 
an  action  by  B.  to  recover  the  balance,  after 
crediting  H.  with  the  amount  realized  by  the 
sale,  of  the  amount  of  such  advances  and  ex- 
penses, and  for  the  commission  so  alleged  by  B. 
to  have  been  earned,  H.  pleaded  that  B.,  by  neg- 
lecting to  take  proper  care  of  the  rice,  and  by 
mismanaging  the  sale,  had  caused  the  proceeds 
to  be  insufficient  to  meet  the  amount  due  to  B. : 
— Held,  that  it  did  not  afford  an  answer,  as  it 
amounted  to  an  attempt  to  set  off  a  claim  for 
unliquidated  damages  against  a  legal  debt  of  a 
definite  and  an  ascertained  amount,  and  that 
such  a  plea  could  not  be  construed  as  a  plea  of 
never  indebted,  inasmuch  as  the  general  issue  in 
this  shape  must  deny  the  existence  of  a  debt 
which  the  plea  expressly  admitted.  Best  v.  Hilly 
8  L.  R.,  C.  P.  10 ;  42  L.  J.,  C.  P.  10 ;  27  L.  T. 
490 ;  21  W.  R.  147. 

Bribery  of  Agent—Liability  to  Beftind.]— The 
defendants  contracted  to  pay  the  plaintiff  a 
commission  for  superintending  repairs  to  be 
executed  by  them  on  certain  ships  belonging  to 
the  Great  Eastern  Railway  Company.  The 
plaintiff  at  the  time  of  such  contract  being  made 
was  in  a  position  of  trust  in  relation  to  the 
railway  company,  having  been  employed  by 
them  as  an  engineer  to  advise  them  as  to  the 
repairs,  and  the  contract  between  the  defendants 
and  plaintiff  was  made  in  part  in  consideration 
of  a  promise  that  the  plaintiff  would  use  his  in- 
fluence with  the  railway  company  to  Induce 
them  to  accept  the  defendants'  tender  for  the 
repair  of  the  ships.  The  jury  found  that  the  con- 
tract, though  calculated  to  bias  the  mind  of  the 
plaintiff,  had  not,  in  fact,  done  so,  and  that  he 
had  not  in  consequence  thereof  given  less  bene- 
ficial advice  to  the  company  as  to  the  defen- 
dants' tender  than  he  would  otherwise  have 
done  : — Held,  that  the  plaintiff  could  not  main- 
tain an  action  for  commission  under  the  con- 
tract, on  the  ground  that,  even  although  the 
plaintiff  had  not  been  induced  to  act  corruptly, 
the  consideration  for  the  contract  was  corrupt. 
Harrington  v.  Victoria  Graring  Dock  Company , 
3  Q.  B.  D.  549  ;  47  L.  J.,  Q.  B.  694  ;  39  L.  T.  120  ; 
26  W.  R.  740. 


Becoveryby  Principal.] — Commission  re- 


ceived by  an  agent  or  a  trustee  of  a  purchaser 
from  a  vendor  without  the  knowledge  of  his 
principal  is  a  bribe  ;  it  is  a  profit  which  the 
principal  has  a  right  to  extract  from  the  agent 
whenever  it  comes  to  his  knowledge.  Phosphate 
Scicage  Company  v.  Hartmont^  6  Ch.  D.  394 — 
467 — per  James,  L.  J. 

4.  Liability  of  Agent  fob  Negligence. 

Yoltintary  Agents.] — ^A  person  is  liable  for 
negligence  in  procuring  a  policy  of  insurance, 
though  he  did  it  gratuitously.  Wilkinson  v. 
CoverdalCy  1  Esp.  75. 

If  A.,  a  general  merchant,  undertakes  volun- 
tarily, without  reward,  to  enter  a  parcel  of  goods 
to  B.,  together  with  a  parcel  of  his  own  of  the 
same  sort,  at  the  Custom-house,  for  exportation, 


but  makes  the  entry  under  a  wrong  denomina 
tion,  whereby  both  parcels  were  seized ;  an< 
A.,  having  taken  the  same  care  of  the  goods  o 

B.  as  of  his  own,  not  having  received  any  reward 
and  not  being  of  a  profession  or  an  employmen 
which  necessarily  implied  skill  in  what  he  ha< 
undertaken,  is  not  liable  to  an  action  for  th* 
loss  occasioned  to  B.  Shiells  v.  Blachhume^  1  B 
Bl.  158. 

Acting  on  Best  Advice.] — ^An  agent  who  act 
upon  the  best  advice  he  is  able  to  get  in  th 
affairs  of  his  principal,  is  not  liable  to  damage: 
arising  from  that  act.  MUes  v.  Bemardy  Pes^e 
Add.  Cas.  61.  And  see  Recce  v.  Righyy  4  B.  &  A 
202. 

Wben  Action  Uei.] — A  broker  was  employee 
by  his  principal  to  sell,  and  as  selling  broker  h 
sold  for  him  "  to  arrive  "  goods  on  the  term 
that  they  were  "  fair  average  quality  in  opinio] 
of  selling  broker."  The  buyers  having  on  ai 
rival  of  such  goods  refused  to  take  them,  th 
broker  went  and  inspected  them  and  gave  hi 
opinion  that  they  were  not  of  fair  averag 
quality,  according  to  the  contract : — Held,  tha 
he  was  not  liable  to  an  action  at  the  suit  of  hi 
principals  for  not  using  due  skill  in  order  t 
form  a  correct  opinion  of  the  quality  of  th 
goods,  as  there  was  no  contract  by  him,  expres 
or  implied,  to  exercise  any  skill  whatever  i 
forming  Snch  opinion.    Pappa  v.  Roscy  7  L.  R 

C.  P.  32  ;  41  L.  J.,  C.  P.  11 ;  25  L.  T.  468  ;  2 
W.  R.  62.  Affirmed,  7  L.  R.,  C.  P.  525  ;  41  L.  J 
C.  P.  187  ;  27  L.  T.  348  ;  20  W.  R.  784— Ex.  CI 

A  house  agent  who  charges  commission  to 
landlord  for  letting  his  house  is  bound  to  us 
due  and  reasonable  care  in   ascertaining   th 
solvency  of  the  tenant.    Hayes  v.  Tindally  1  E 
&  S.  296  ;   2  F.  &  F.  444  ;  30  L.  J.,  Q.  B.  362  ; 
L.  T.  403  ;  9  W.  R.  664. 

An  agent  for  the  purchase  of  a  public-house  i 
liable  in  damages  to  his  employer  for  negligenti 
conducting  the  purchase,  although  he  advises  hi 
employer  to  go  and  examine  the  business  fo 
himself,  and  the  employer  does  so.  Smith  y 
Barton,  15  L.  T.  294. 

Brokers  employed  to  sell  goods  are  bound  to  d 
so  in  the  usual  way,  and  If  it  is  usual  to  send  th 
seller  an  estimate  of  value,  in  order  that  he  ma; 
be  enabled  to  fix  a  reserved  price,  they  ought  t 
do  so.  And  whether  it  is  so  or  not,  they  ar 
bound,  for  their  own  guidance,  to  make  a  caref u 
estimate  of  the  value ;  and  if  they  sell,  by  publi 
auction,  at  a  price  much  below  the  fair  valu( 
not  having  made  snch  an  estimate,  it  will  b 
evidence  of  negligence,  and  of  a  loss  cause* 
thereby,  for  which  they  will  be  liable.  Sol<nno\ 
V.  Barkery  2  F.  &  F.  726. 

The  defendants,  merchants  at  B.,  who  hat 
acted  there  as  brokers  for  the  plaintiffs,  wh 
were  merchants  at  L.,  wrote  to  the  plaintiffs 
proposing  to  them  to  purchase  a  quantity  o 
scrap-iron  of  a  specified  quality.  The  plaintiff 
desired  to  have  an  offer  of  cost  of  freight  t> 
Rotterdam.  The  defendants  stated  the  prict 
but  their  inability  to  make  an  offer  as  to  freight 
as  they  had  then  no  ship  available.  Before  th 
plaintiffs  had  closed  with  the  offer,  the  defen 
dants  proposed  a  ship  for  the  conveyance  of  th 
iron.  The  plaintiffs  accepted  the  purchase,  bu 
objected  to  the  ship  as  too  small  to  take  th 
whole  cargo,  desiring  the  defendants  to  look  ou 
for   another.     Thereupon   the   defendants,   a 
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agents  for  both  parties,  entered  into  and  ac- 
cepted the  contract  of  sale,  and  transmitted  the 
same  to  the  plaintiffs.  They  afterwards  engaged 
a  vessel  to  oonyej  the  iron,  receiving  the  same, 
and  caused  it  to  be  shipped,  assuriDg  the  plain- 
tiffs that  the  cargo  was  considered  a  fiist-rate 
description  of  scrap-iron.  The  profit  of  the 
defendants  was  derived  from  commission  from 
the  seller  and  from  the  shipowner.  In  an  action 
against  them,  for  not  using  proper  and  reason- 
able caze,  skill,  and  diligence  in  accepting  and 
shipping  the  iron : — Held,  that  their  employ- 
ment as  brokers  and  shipping  agents  did  not 
raise  a  duty  to  examine  the  iron  for  the  plain- 
tiffs, there  being  no  evidence  of  usage  or  contract 
that  they  should  do  so.  ZwUeh^nbart  v.  Alex- 
ander, 1  B.  &  S.  234  ;  30  L.  J.,  Q.  B.  254  ;  7  Jur., 
N.  S.  1157  ;  4  L.  T.  412  ;  9  W.  R.  670— Ex.  Ch. 

The  plaintiff  and  his  two  partners  employed 
the  defendants  as  accountants  for  hire,  to  make 
out  the  accounts  of  the  firm,  and  of  the  separate 
balance  of  each  partner.  The  defendants  made 
oat  the  plaintifTs  separate  balance  so  erroneously 
and  negligently,  that,  relying  on  their  statement, 
he  was  a  considerable  loser  thereby : — Held,  that 
the  plaintiff  might  sue  alone  for  this  misfeas- 
ance, and  that  It  was  no  variance  to  allege  that 
he  had  employed  the  defendants.  Storey  v. 
BirhardsoM,  6  Bing.  N.  C.  123  ;  8  Scott,  291  ;  4 
Jur.  26. 

An  action  for  breach  of  duty,  but  not  trover, 
lies  against  a  broker  who  is  authorized  to  sell 
goods  for  a  certain  price,  but  sells  them  at  an 
inferior  price.  Dufresne  v.  Htttehinson,  3  Taunt. 
117. 

Trover  does  not  lie  against  a  person  who  takes 
out  goods  to  India  for  the  vendor  under  an 
agreement  to  sell  them  for  what  he  could  get, 
and  retain  what  he  could  get  above  a  certain 
price,  but  who  left  them  to  a  third  person  to  be 
disposed  of,  on  quitting  India.  CronUey  v.  Cox- 
tDetlj  2  B.  &  P.  438. 

No  action  is  maintainable.    IK 

Xaainre  of  Damages.] — The  plaintiff,  a 

merchant  in  London,  gave  orders  to  the  defen- 
dants, commission  agents  in  Hong  Kong,  to  pur- 
chase for  him  a  quantity  of  a  certain  kind  of 
(^ium.  The  defendants  upon  such  orders  pur- 
chased and  shipped  to  the  plaintiff  opium  which 
they  erroneously  supposed  to  be  of  the  descrip- 
tion ordered,  but  which  was  really  of  an  inferior 
description.  The  plaintiff  sought  to  recover  as 
damages  in  an  action  against  the  defendants 
the  difference  between  the  value  of  the  opium 
ordered  and  that  of  the  opium  actually  shipped 
by  the  defendants,  on  the  ground  that  the  rela- 
tion between  the  defendants  as  commission 
agents  and  himself  was  that  of  vendor  and 
vendee  of  the  opium  : — Held,  that  the  true  mea- 
sure of  damages  was  not  the  difference  between 
the  value  of  the  goods  ordered  and  that  of  those 
shipped,  but  the  loss  actually  sustained  by  thew 
plaintiff  in  consequence  of  the  opium  not  being 
of  the  description  ordered.  CoMaboglau  v.  Oihhs, 
9  Q.  B.  D.  220 ;  51  L.  J.,  Q.  B.  593  ;  47  L.  T.  98 ; 
46  J.  P.  568.  Affirmed,  11 Q.  B.  D.  797  ;  52  L.  J., 
Q.  B.  538 ;  48  L.  T.  850 ;  32  W.  B.  138— C.  A. 

A.,  in  Holland,  commissioned  B.  in  London  to 
purchase  and  ship  tobacco  of  the  best  quality. 
B.  employed  C.  as  his  broker  for  that  purpose, 
who  accordingly  made  a  purchase  from  D.  On 
the  arrival  of  the  tobacco  in  Holland,  it  turned 
out  to  be  of  very  bad  quality,  when  A.  brought 


an  action  and  recovered  against  B. : — Held,  that 
B.  was  entitled  to  recover  from  C.  the  whole  of 
the  damages  he  had  sustained  in  the  action 
brought  against  him  by  A.,  although  he  had  re- 
ceived a  bought  note  from  C.  in  which  the  to- 
bacco was  not  described  as  of  the  best  quality. 
Mainwarhig  v.  Brandon,  2  Moore,  125. 

A  party  employing  another  to  present  a  bill 
for  acceptance  is  entitled  to  recover  nominal 
damages  against  such  agent  if  he  fails  to  present 
it ;  although  no  real  damage  whatever  is  occa- 
sioned by  the  neglect,  the  bill  and  costs  having 
been  paid  by  other  persons  liable  on  it.  Van 
Wart  V.  Wolley,  M.  &  M.  520. 

Merchants  in  London  received  from  a  mere 
stranger  abroad  a  bill  of  lading  in  a  letter,  re- 
questing them  to  effect  an  insurance ;  they  de- 
clined doing  so,  but  bona  fide  indorsed  the  bill 
of  lading  to  a  friend  of  his,  who  failed  : — Held, 
that  the  merchants  were  liable  to  the  consignor 
for  the  amount.  Oorlett  v.  Oordon,  3  Camp. 
472. 

An  agent  who  applies  money  remitted  to  him 
to  his  own  use  is  liable  for  interest,  but  not  if 
he  suffers  it  to  lie  dead  in  his  hands.  Rogers  v. 
Boehm,  2  Esp.  704. 

The  London  agent  of  the  plaintiff,  a  Parsee 
merchant  at  Bombay,  having  a  claim  against 
him,  partly  for  a  debt,  not  disputed,  and  partly 
for  a  liquidated  demand  on  a  guarantee,  which 
was  disputed,  wrongfully  transferred  to  himself 
certain  shares  of  the  plaintiff's,  under  a  power  of 
attorney,  in  satisfaction  of  his  supposed  claim. 
The  plaintiff  sued  him  for  the  improper  transfer : 
— Held,  that  he  was  entitled  to  recover  the  full 
value  of  the  shares.  Bantra  v.  Stiehel,  3  F.  &  F, 
951. 


5.  Duties  arising  fbom  Fiduciary 
Kblationship. 

Agent  a  Trustee.] — ^An  agent  who  is  em- 
powered to  retain  in  his  own  hands  his  prin- 
cipars  money,  for  the  purpose  of  investment,  \a 
a  trustee  for  his  principal,  Burdick  v.  Oarrick, 
5  L.  R.,  Ch.  233 ;  39  L.  J.,  Ch.  369  ;  18  W.  R. 
387. 


Defence  of  Statute  of  Limitations.] — A 


gentleman  resident  in  America  by  power  of  at- 
torney authorized  two  people  in  England,  one  of 
whom  was  a  solicitor,  to  get  in  and  sell  his  pro- 
perty here  and  reinvest  the  proceeds,  and  gene- 
rally deal  with  it  for  his  benefit ;  he  died  intestate 
in  1859,  whereupon  the  agents  paid  the  moneys 
which  they  had  then  received  under  the  power, 
and  which  had  not  been  reinvested,  into  a  bank 
to  the  account  of  the  firm  of  which  the  solicitor 
was  a  member ;  in  1867  letters  of  administration 
were  taken  out  to  the  intestate  by  his  widow, 
who  filed  a  bill  against  the  agents  for  an  ac- 
count : — Held,  that  the  agents  were  trustees  for 
their  principal,  and  could  not  set  up  the  Statute 
of  Limitations  against  his  personal  representa- 
tive.   Ih, 

PosMBsion  of  Agent— Aoquisition  of  Title  to 
Real  Estate  by.] — The  possession  of  an  agent  is 
the  possession  of  the  principal ;  and  the  prin- 
cipal may  acquire  a  possessory  title  to  real  estate 
by  receiving  the  rents  for  twenty  ycai-s  through 
an  agent,  although  that  agent  is  the  person  really 
entitled  to  the  estate.  WUImim  v.  Pott,  12 
L.  R.,  Eq.  149 ;  40  L.  J.,  Ch.  776. 
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A  person  claiming,  \vithout  any  real  title,  to 
be  entitled  to  land  is  a  person  wrongfully  claim- 
img  within  the  meaning  of  3  &  4  Will.  4,  c.  27, 

B.  9  ;  and  that  section  applies,  although  the 
claim  may  be  put  forward  under  a  mistake,  and 
without  any  improper  intention  to  deprive  others 
of  their  property.    Ih. 

An  agent  or  a  servant  who  is  allowed  to  occupy 
premises  belonging  to  his  principal  for  the  con- 
venient performance  of  his  duties,  acquires  no 
estate  therein,  although  he  is  also  allowed  to  use 
the.  premises  for  carrying  on  therein  an  indepen- 
dent business  of  his  own.     White  v.  Bayley,  10 

C.  B.,  N.  S.  227;  30  L.  J.,  C.  P.  253  ;  7  Jur.,  N.  S. 
948. 

Beeeipt  of  Sent  by  Agents  barring  Statute  of 
Limitations.] — So  long  as  an  agent  is  in  receipt 
of  the  rent  of  land,  the  Statutes  of  Limitations 
(3  &  4  Will.  4,  c.  27),  s.  3,  will  not  run  against 
his  employer ;  and  if  a  person  commences  to  re- 
ceive rente  as  the  agent  for  another,  and  after- 
wards continues  to  receive  such  rents,  without 
paying  them  over,  he  must  be  presumed  to  receive 
as  agent  till  the  contrary  is  shewn.  Smith  v. 
Bennett,  30  L.  T.  100. 

Disclosure  of  Interest  by  Agent.] — An  agent 
for  sale  who  takes  an  interest  in  a  purchase 
negotiated  by  himself  is  bound  to  disclose  to  his 
principal  the  exact  nature  of  his  interest ;  and  it 
is  not  enough  merely  to  disclose  that  he  has  an 
interest,  or  to  make  statements  such  as  would  put 
the  principal  on  inquiry.  Dunne  v.  Englhh, 
18  L.  R.,  Eq.  524  ;  31  L.  T.  76. 

In  such  a  case  the  burden  of  proving  that  a 
fuU  disclosure  was  made  lies  on  the  agent,  and 
is  not  discharged  merely  by  the  agent  swearing 
that  he  did  so,  if  his  evidence  is  contradicted  by 
the  prin(?ipal,  and  not  corroborated.    It, 

Agent  Dealing  with  Frineipal.] — An  agent 
cannot  turn  himself  into  a  principal  and  deal 
with  his  real  employers  or  principals  on  that 
footing  without  full  and  fair  disclosure.  WUliam- 
son  V.  Barhmtr,  9  Ch.  D.  529  ;  60  L.  J.,  Ch.  147; 
37  L.  T.  698. 

An  agent,  employed  to  sell  land,  sold  it  to  a 
company  in  which  he  was  intei^ested  as  a  share- 
holder and  a  director : — Held,  that  he  was  en- 
titled to  no  commission  from  his  employer  in 
respect  of  the  sale.  Salovians  v.  Pender,  3  H.  & 
0.  639  ;  34  L.  J.,  Ex.  95  ;  11  Jur.,  N.  S.  432  ;  12 
L.  T.  267;  13  W.  R.  637. 

An  agent  employed  to  purchase  cannot  buy  his 
own  goods  for  his  principal,  neither  can  an  agent, 
employed  to  sell,  purchase  for  himself  his  prin- 
cipaFs  goods.  Principals  may  either  repudiate 
such  transactions  altogether,  or  adopt  and  take 
the  benefit  of  them.  Bentley  v.  Craven,  18 
Beav.  75. 

Although  a  confidential  relation  subsists  be- 
tween the  beneficial  owner  and  an  agent  em- 
ployed by  the  trustee  for  the  management  of  the 
trust  property,  yet  there  is  no  actual  incapacity 
in  the  agent  to  purchase  from  the  beneficial 
owner,  even  though  the  latter  has  not  had  the 
advantage  of  independent  professional  advice  ; 
in  Fuch  a  case,  however,  it  is  not  sufficient  for 
the  agent  to  shew  that  he  gave  the  full  value  ;  he 
must  go  further,  and  shew  that  he  dealt  with 
the  beneficial  owner  at  arm's  length,  and  after  a 
full  disclosure  of  all  that  he  knew  with  respect  to 


the  property.    King  v.  Anderson,  8  Ir.  U.,  ? 
147. 

Although  a  person  who  as  principal  employ{ 
broker  to  transact  business  for  him  in  a  par 
cular  market,  is  bound  by  the  usage  of  that  mark 
though  unknown  to  him,  provided  the  usage 
one  that  merely  regulates  the  mode  of  perfon 
ing  the  contract,  and  does  not  change  the  i 
trinsic  character  of  the  contract,  yet  where  t 
usage  is  one  which  gives  the  broker  an  interc 
at  variance  with  his  duty,  as  by  converting  hi 
into  a  principal  instead  of  a  mere  agent  to  est 
blish  privity  of  contract  between  two  principa 
such  a  usage  is  not  binding  on  a  principal  wl 
being  ignorant  of  the  usage,  employs  a  broker 
whom  the  usage  is  known  to  perform  the  ( 
dinary  and  accustomed  duties  belonging  to  t 
office  or  employment  of  a  broker.  The  princif 
is  not  bound  to  inquire  what  the  usage  may  1 
or  whether  there  is  any  particular  usnge  affecti: 
the  market  in  which  he  proposes  to  deal.  Rohi 
son  V.  Mollett,  7  L.  R.,  H.  L.  802  ;  44  L.  J.,  C. 
362  ;  33  L.  T.  544.  Reversing  7  L.  R.,  C.  P.  8 
41  L.  J. ,  C.  P.  65  ;  26  L.  T.  207  ;  20  W.  R.  544 
Ex.  Ch.  And  5  L.  R.,  C.  P.  646  ;  39  L.  J.,  C. 
290  ;  23  L.  T.  185  ;  18  W.  R.  1160. 

A  Liverpool  merchant  employed  brokers 
London  to  buy  tallow  for  him  in  the  Lond 
tallow  market.  They  having  other  orders,  boug 
in  their  own  name  a  quantity  sufficient  to  co\ 
all  their  orders,  and  by  lett-er  they  informed  t 
merchant  that  they  had  bought  on  his  accou 
so  many  tons ;  but  they  did  not  mention  t 
name  of  the  seller.  A  few  days  after  they  se 
him  notice  that  they  were  ready  to  deliver  to  h 
so  many  casks  of  tallow  in  fulfilment  or  part  f ^ 
filment  of  his  order,  but  they  did  not  allude 
any  third  party  as  tlie  seller.  He  acknowledg 
the  receipt  of  these  notices  without  observati< 
There  is  a  custom  on  the  London  tallow  marl< 
for  brokers  when  they  receive  orders  to  contn 
in  thuir  own  names,  and  if  their  principals  refi 
to  accept  or  deliver,  to  buy  or  sell  against  the 
and  charge  them  with  the  loss.  The  mercha 
was  ignorant  of  this  custom.  On  becomi 
aware  of  it,  and  of  the  mode  in  which  his  ord< 
had  been  executed,  tallow  having  in  the  mea 
time  fallen,  he  refused  to  take  the  tallow : 
Held,  that  as  the  brokers  were  employed  to  i 
as  brokers  only,  the  custom  which  convert 
them  into  principals  was  inconsistent  with  t 
employment,  and  as  the  merchant  was  ignora 
of  it  when  he  gave  his  orders,  he  was  not  bou 
by  the  custom.    lb. 

Held,  also,  as  the  first  notice  sent  by  t 
brokers  was  that  they  had  bought  on  his  accou] 
he  was  not  thereby  put  on  inquiry  as  to  t 
custom  or  as  to  the  name  of  the  seller,  and 
was  not  bound  to  accept  when  it  turned  out  th 
his  own  brokers  might  in  fact  be  the  vendors, 
to  pay  them  the  difference  between  the  price 
which  they  bought  and  that  at  which  they  sc 
in  consequence  of  his  having  refused  the  cc 
'tract.     See  also  cases,  ^ost,  col.  32, 

Action  by  Agent  for  Goods  Sold.] — Tn  the  i 
sence  of  evidence  of  custom  otherwise,  a  brol 
may  not  treat  himself  as  principal,  and  sue  \ 
employer  as  for  goods  bargained  and  so 
White  V.  Benekendorff,  29  L.  T.  475. 

The  plaintiffs,  as  brokers,  bought  for  the  ( 
fendant  upon  the  6th  January  five  tons  of  ind 
rubber  at  2s,  W^d.  per  pound,  and  sent  bim 
bought-note  in  which  the  india-rubber  was  i 
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out  as  delivcTable  "  during  the  month  of  January." 
A  corresponding  sold-note  was  sent  to  the  sellei's, 
at  whoee  instance  the  plain tiffH  struck  out 
*•  during  the  month  of  January,' '  and  wrote  "  forth- 
with," but  did  not  communicate  the  alteration 
to  the  defendant.  On  the  7th  January,  the  de- 
fendant decided  to  throw  up  the  contract,  and 
sent  an  order  to  the  plaintiffs  to  sell  at  3«.  The 
plaintiff  oould  only  sell  at  2s.  lOd.,  and  having 
paid  the  sellera  at  the  rate  of  2«.  lUd.  sued  the 
defendant  for  the  difference : — Held,  that  the 
alteration  was  material — that  the  plaintiffs  could 
not  treat  themselves  as  principals  and  recover 
for  goods  bargained  and  sold ;  and  that  the 
alteration  being  material  the  plaintiffs  had  paid 
to  the  sellers  what  the  defendant  was  not  bound 
to  pay,  and  consequently  could  not  recover  for 
money  paid  to  the  defendant's  use.    lb, 

A  prior  contract  (at  the  same  price)  having 
been  made  by  the  plaintiffs  with  other  sellers, 
and  cancelled  at  the  instance  of  such  sellers  : — 
Held,  per  Brett,  J.,  that  in  making  such  prior 
contract,  the  plaintiffs  had  exhausted  their 
authority,  and  had  no  power  to  make  another. 
lb. 

S.  employed  T.  &  Co.,  who  were  cotton  brokers 
in  London,  to  buy  500  bales  of  cotton  for  him, 
telling  them  to  buy  gradually  at  8Jrf.,  if  they 
could  not  do  better.  Cotton  could  not  then  have 
been  bought  at  8^4.  They  shortly  afterwards 
passed  to  S.  a  bought-note,  "  Bought  on  your  ac- 
count 500  bales,  &c.,  at  8i<Z."  This  was  signed 
by  T.  k  Co.  as  brokers,  and  at  the  bottom  of  the 
note,  a  charge  of  ^  per  cent,  was  made  for 
brokerage.  Before  delivery  of  the  cotton,  S. 
became  aware  that  they  had  not,  at  the  time  of 
their  passing  this  bought-note,  made  any  contract 
for  him  for  the  purchase  of  cotton,  but  that  they 
had  subsequently  bought  the  500  bales,  in  their 
own  name,  to  enable  them  to  make  delivery  to  him, 
partly  at  8A^.  and  partly  at  7^.  per  lb.  S. 
would  not  have  accepted  the  bought-note  from 
them  if  he  had  known  that  they  were  thus  acting 
as  principals  in  the  transaction.  On  becoming 
aware  of  the  state  of  circumstances,  S.  refused 
to  accept  the  cotton,  and  an  action  was  brought 
to  recover  damages  for  such  non-acceptance.  It 
was  proved  that  there  was  a  custom  in  the  Lon- 
don cotton  market  that,  if  a  broker  bought  for 
his  employer  of  an  undisclosed  principal,  he  was 
liable  himself  upon  the  contract : — Held,  that 
the  action  was  not  maintainable,  as  no  contract 
of  sale  had  been  made  between  T.  &  Co.  and  S. 
Tetlf^lf  V.  Shand,  25  L.  T.  658  ;  20  W.  R.  206. 

T.  k,  Co.,  before  the  expiration  of  the  time  for 
the  delivery  of  the  cotton,  tendered  marks  of 
cotton  not  in  accordance  with  the  terms  of 
the  contract,  but  on  S.  rejecting  the  same, 
they,  before  the  expiration  of  the  time  fixed 
for  delivery,  tendered  marks  of  cotton  in  ac- 
cordance with  the  contract : — Held,  that  they 
had  not,  by  the  first  delivery,  broken  the  contract 
so  as  to  justify  S.  in  refusing  to  accept  the  cotton 
subsequently  tendered.    Jb. 

Koneys  held  in  a  Fidneiaxy  Character— Ad- 
▼aneei  for  Fartienlar  Purpose  misappropriated 
by  Agent.] — The  defendants  were  brewers,  and 
employed  P.  as  their  "malting  agent.*'  The 
rqrul^  course  of  business  between  the  defen- 
dants and  F.  was  as  follows :  F.  occupied  the 
malting  premises,  and  took  out  the  necessarv 
licences.  It  was  his  duty  to  buy  barley  in  his 
own  name  as  principal  for  cash,  to  send  in  to  the 


defendants  certain  periodical  accounts  of  the 
barley  so  bought  from  time  to  time  and  the 
prices  of  the  same,  to  submit  samples  to  the  de- 
fendants, and  if  the  barley  was  approved  of  by 
them  to  malt  it  and  deliver  the  malt  to  the 
defendants,  receiving  a  commission  upon  the 
quantity  of  barley  steeped.    The  quantity  of 
malt  requii^  by  large  brewers  being  very  great, 
the  brewer,  and  not  the  malting  agent,  provides 
the  capital  for  the  purchase  of  the  barley.    In 
the  present  case  the  defendants  kept  accounts  at 
certain  provincial  banks,  upon  which  F.  was 
empowered  to  draw,  and  from  time  to  time  the 
defendants  paid  in  lump  sums  to  the  credit  of 
those  accounts,  in  accordance  with  current  re- 
quirements, as  shewn  by  the  accounts  sent  in  by 
F.  of  barley  purchased,  but  these  sums  were  not 
intended  to,  nor  did  they,  represent  any  pay- 
ments for  any  specific  barley.    F.'s  business  was 
to  act  as  malting  agent  for  the  defendants  ex- 
clusively.   The  defendants  paid  the  duty  as  the 
same  became  payable  upon  the  malt  in  F.*s  pre- 
mises.   F.  had  fraudulently  departed  from  the 
regular  course  of  business.    Instead  of  buying 
barley  for  cash  and  applying  the  balances  at  the 
provincial  banks  in  payment  for  the  same,  he 
had  been  in  the  habit  of  sending  in  to  the  defen- 
dants fictitious  accounts  of  barley  purchased, 
misapplying  the  sums  paid  in  for  his  own  pur- 
poses, and  providing  the  malt  needed  for  the 
defendants'  purposes  by  purchasing  barley  or 
ready-made  malt  on  credit.  .He  likewise  from 
time  to  time  sold  barley  which  had  been  brought 
on  to  the  maltings  to  raise  money  for  his  own 
purposes.     The  defendants  believed,  in  conse- 
quence of  the  fictitious  accounts  and  other  false 
representations  of  F.,  that  barley  was  from  time 
to  time  purchased  for  cash,  in  accordance  with 
the  regular  course  of  business,  and  on  the  faith 
thereof  continued  to  pay  sums  of  money  into  the 
banks  for  the  purpose  of  paying  for  such  barley, 
which  they  believed  were  so  applied.    F.  subse- 
quently absconded,  leaving  upon  his  premises 
barley  to  the  value  of  about  22,000?.,  and  malt 
to  the  value  of  about  35,000Z.,  upon  part  of  which 
duty  had  been  paid  by  the  defendants.    The 
value  of  such  malt  and  barley  was  less  than  the 
amount  drawn  from  the  banks  and  misappro- 
priated by  F.    The  defendants  seized  the  barley 
and  malt  so  left  on  F.'s  premises,  and,  F.  having 
been  adjudicated  bankrupt,  the  trustee  in  bank- 
rnptcy  sued  the  defendants  for  the  value  of  the 
same  : — Held,  that  the  moneys  advanced  by  the 
defendants  to  provide  for  the  purchase  of  the 
barley  were  impressed  with  a  trust ;  that  even  if 
the  barley  and  malt  left  on  the  premises  of  F. 
were  not  bought  in  accordance  with  the  authority 
given  to  him,  and  the  legal  property  in  the  same 
was  not  vested  in  the  defendants,  but  in  F., 
nevertheless  F.  was  a  trustee  for  the  defendants, 
to  the  extent  of  the  sums  advanced  by  them,  of 
such  barley  and  malt,  the  same  being  either  the 
product  of  trust  moneys,  or  in  substitutio*  for 
the  barley,  in  payment  for  which  F.  ought  to 
have  applied  such  trust  moneys ;  that  F.  could 
not  have  set  up  his  own  breach  of  trust  or  have 
been  heard  to  allege  that  the  barley  and  malt 
was  bought  otherwise  than  according  to  the 
authority  given  to  him ;   that  the  trustee  in 
bankruptcy  could  not  in  this  respect  stand  in  a 
better  position  than   F. ;  that  the  barley  and 
malt  were  not  in  the  order  and  disposition  of  P. 
as  reputed  owner  thereof,  it  being  notorious  that 
*•  malting  agents  "  are  not  usually  the  owners  of 
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the  barlej  and  malt  on  their  maltings ;  and  that 
consequently  the  plaintiff  coald  not  recoyer. 
ffarrU  y.  Truman,  9  Q.  B.  D.  264 ;  61  L.  J., 
Q.  B.  338  ;  46  L.  T,  844  ;  30  W.  R.  533— C.  A. 


6.  Liability  op  Agent  to  Account. 

a.  QeneraUy. 

On  Sale  of  Goods.] — If  goods  are  consigned  to  a 
factor  for  sale  on  commission,  the  law  will  raise 
a  contract  to  account  for  such  as  are  sold,  to  pay 
over  the  proceeds,  and  to  deliver  the  residue  un- 
sold on  demand ;  but  an  action  does  not  lie 
against  him  for  not  accounting  till  after  a  de- 
mand made  for  an  account.  Topham  v.  Brad- 
dick,  1  Taunt.  572. 

If  a  declaration  in  an  action  to  recover  the 
price  of  goods  sent  for  sale  on  commission  alleges 
that  the  defendant  sold  but  did  not  account  to 
the  plaintiff,  he  must  prove  that  a  sale  actually 
took  place  ;  and  it  will  not  be  presumed,  even  at 
a  distance  of  twelve  months  after  the  delivery  of 
the  goods.    Elhivum  v.  U2?johnj  1  C.  &  P.  572. 

Against  Land  Agent.  J — A  landowner  may 
maintain  a  suit  in  equity  against  the  agent 
and  manager  of  his  estates,  if  the  object  of 
such  suit  is  either  to  obtain  an  account  (and 
in  that  case  allegations  of  fraud  or  special 
circumstances  ar^  necessary),  or  to  obtain  the 
delivery  up  by  the  agent  of  documents  in  his 
hands  belonging  to  the  landowner.  Makepeace 
y.  Rogers,  4  De  G.,  J.  &  S.  649. 

Opening  Aeeonnt.] — A  firm  of  merchants,  for- 
merly carrying  on  business  at  Calcutta,  sued  a 
firm  at  Manchester,  who  had  acted  as  their 
agents  on  commission  for  the  purchase  and  ship- 
ping to  India  of  Manchester  goods,  to  have  the 
settled  accounts  between  the  parties,  extending 
back  for  a  period  of  nearly  twenty  years, 
opened ;  and  to  obtain  repayment  of  certain 
alleged  overcharges  made  by  the  defendants  in 
their  accounts  with  the  plaintiffs.  The  defen- 
dants were  charged  with  having  bought  goods 
at  one  price  and  invoiced  them  to  the  plaintiffs 
at  an  increased  price ;  that  having  been  in- 
structed to  buy  white  goods,  they  purchased 
grrey  goods  and  got  them  bleached,  charging 
the  plaintiffs  more  than  the  price  of  the  grey 
goods  plus  the  cost  of  bleaching ;  that  they  had 
not  credited  the  plaintiffs  with  the  discounts 
allowed  to  themselves ;  that  they  had  charged 
for  insurances  that  they  had  never  effected  ; 
that  they  had  sold  their  own  goods  to  the  plain- 
tiffs at  a  profit ;  and  that  they  had  overcharged 
the  plaintiffs  in  other  ways.  The  main  defences 
raised  were,  that  the  plaintiffs  knew  of  the 
chaiges,  and  that  they  were  in  accordance  with 
the  (custom  of  the  Manchester  trade,  and  that  as 
regarded  the  insurances  which  had  been  charged 
for  but  not  effected,  the  defendants  had  them- 
selves insured  : — Held,  that  the  plaintiffs  did  not 
know  of  the  overcharges,  and  that  there  was  no 
custom  of  the  Manchester  trade  to  make  such 
overcharges.  Williamson  v.  Barhonr,  9  Ch.  D. 
529  ;  37  L.  T.  698. 

Held,  also,  that  in  a  case  between  principals 
and  agents,  one  case  of  proved  fraudulent  ovei- 
charge  is  sufficient  to  open  the  accounts  between 
the  parties,  and  that  in  the  present  case  far  more 
than  enough  had  been  proved  to  induce  the  court 


to  open  the  accounts,  and  that  the  usual  decree 
for  tnat  purpose  must  be  made.    Jh» 

See  further,  Practice  (^Aeeountt), 


b.  For  Profits. 

In  what  Cases.] — B.  having  bought  shares  in  a 
company  at  21,  per  share,  and  knowing  that  K. 
was  desirous  to  buy  such  shares,  represented  that 
he  knew  of  some  shares  which  were  to  be  had 
for  3/.  or  less,  and  requested  K.  to  give  him 
authority  to  buy  at  that  price.  K.  gave  him 
authority,  but  told  B.  to  do  his  best  for  him  and 
to  get  them  for  less  if  possible.  B.  transferred 
his  shares  to  K.  at  3Z.  per  share,  pretending  that 
another  person  was  the  vendor  : — Held,  that  B. 
must  account  to  K.  for  the  difference  between 
the  price  at  which  he  bought  and  the  price  at 
which  he  sold  the  shares  to  K.  Kimher  v. 
Barber,  8  L.  R.,  Ch.  56  ;  27  L.  T.  526  ;  21  W.  R. 
65. 

It  is  an  inflexible  rule  of  a  court  of  equity  that 
no  agent  can  be  allowed,  in  the  matter  of  his 
agency,  to  make  any  profit  for  himself  without 
the  knowledge  and  consent  of  his  principal,  and 
the  fact  that  the  principal  did  not  suffer  any  in- 
jury by  reason  of  the  dealing  of  the  agent,  can- 
not be  taken  into  consideration  in  the  applica- 
tion of  the  rule.  Parker  v.  McKenna,  10  L.  R., 
Ch.  96  ;  44  L.  J.,  Ch.  425  ;  31  L.  T.  739  ;  23 
W.  R.  271. 

The  plaintiff,  in  1868,  consigned  a  ship  to  G. 
&  Co.,  in  China,  for  sale,  fixing  a  minimum  price 
of  $90,000,  and  requiring  cash  payment.  G.  & 
Co.  employed  the  defendant  in  Japan  to  sell  the 
ship,  with  the  same  instructions.  This  was  done 
with  the  knowledge  and  consent  of  the  plaintiff. 
The  defendant,  having  vainly  attempted  to  sell 
the  ship  on  the  terms  mentioned,  took  her  him- 
self for  $90,000,  and  about  the  same  time  resold 
her  to  a  Japanese  prince  for  $160,000,  payable  as 
to  $75,000  in  cash,  and  the  rest  on  credit.  The 
plaintiff  was  not  informed  that  the  defendant 
nad  purchased  the  vessel  himself,  or  that  he  had 
resold  it,  till  June,  1869,  after  the  transaction 
was  completed.  The  defendant  paid  $90,000  to 
G.  &  Co.,  who  remitted  it  to  the  plaintiff,  and 
eventually  obtained  the  whole  amount  of  $160,000 
from  the  Japanese  prince.  In  1873  the  plaintiff 
filed  a  bill  in  chancery  to  compel  the  defendant 
to  account  for  the  profit  made  by  him  in  the  re- 
sale of  Rhip  : — Held,  first,  that  the  relation  of 
agent  and  principal  was  established  between  the 
defendant  and  the  plaintiff,  and  existed  at  the 
time  of  the  purchase  and  resale  of  the  ship  by  the 
defendant,  and  that  he  was  therefore  liable  to 
account  to  the  plaintiff  for  the  profit  made  by 
him  in  the  transaction.  De  Bussche  v.  Alt,  8 
Ch.  D.  286  ;  47  L.  J.,  Ch.  381  ;  38  L.  T.  370— 
C.A. 

Aeqnieseenee  or  Laches,  £ffeot  of.] — Held, 
secondly,  that  there  had  been  no  such  acquies- 
cence or  laches  on  the  part  of  the  plaintiff  as 
to  disentitle  him  to  relief.    Ih, 

Where  Bnle  does  not  Apply.] — The  rule  that 
an  agent  must  account  to  his  principal  for 
any  secret  profit  made  in  the  course  of  his 
agency  does  not  ai)ply  where  the  principal  is 
aware  that  the  agent  is  remunerated  by  some 
allowance  from  the  other  parties,  but  is  under  a 
misapprehension  (but  not  misinformed)  as  to  its 
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actn&l  extent.  Great  Wegfern  Insvrance  Com- 
pany of  New  York  v.  Cunliffe^  9  L.  R.,  Ch.  525  ; 
43  L.  J.,  Ch.  741  ;  31  L.  T.  661. 

A  marine  insarancc  company  in  New  York 
employed  merchants  in  this  country  as  their 
agents  to  settle  claims  and  grant  insurances^  and 
also  to  effect  re-insorances.  A  percentage  was 
paid  by  the  company  on  the  first  two  classes  of 
business,  but  the  agents  were  remunerated  as  to 
the  re-insnrances  by  the  brokerage  allowed  to  j 
them  by  the  underwriters.  They  charged  the  | 
oompanT  the  full  amount  of  the  premiums,  but  j 
were  allowed  by  the  underwriters,  first,  5  per 
cent,  on  the  premiums ;  and,  secondly,  12  per 
cent,  on  the  balance  (if  any)  payable  by  them  to 
the  underwriters  on  the  account  for  the  year, 
crediting  the  underwriters  with  the  premiums 
(less  the  5  per  cent.),  and  debiting  losses.  This 
was  according  to  the  usual  custom  on  the  credit 

rem  as  between  brokers  and  underwriters,  but 
12  per  cent,  allowance  was  for  some  time  un- 
known to  the  company  : — Held,  that  the  agents 
were  entitled  to  both  the  percentages.    Ih, 

Couignment  of  Goods  for  Sale  on  Com- 

l] — The  plaintiff,  a  merchant  at  Man- 
chester, from  time  to  time  consigned,  for  ship- 
ment and  sale  abroad,  goods  to  the  defendants, 
a  firm  of  tradeis  at  Manchester,  who,  with  another 
person,  were  merchants  in  India.  The  defen- 
dants shipped  their  own  and  the  plaintiff's  goods 
to  India,  where  they  were  sold  by  the  member 
of  the  firm  there,  who  purchased  with  the  pro- 
ceeds of  sale  other  goods,  which  he  remitted  to 
the  defendants  at  Manchester.  He  also  sent  to 
the  defendants  at  Manchester  an  account,  in 
which  the  plaintiff's  goods  sold  in  India  were 
placed  to  his  credit,  and  certain  bills  of  exchange 
tor  the  amount  of  proceeds  of  sale,  less  commis- 
sion, were  debited.  These  bills,  in  fact,  never 
existed,  but  the  defenduits,  in  their  statements 
of  aooount  with  the  plaintiff,  placed  the  amount 
of  the  imaginary  bills  to  his  credit,  debiting  him 
with  the  cash  advances  made  to  him  on  the 
goods,  and  paying  him  the  balance  : — Held,  that 
^  plaintiff  was  not  entitled  to  an  account  of 
the  profits  on  the  goods  purchased  in  India  with 
the  proceeds  of  the  plaintiff's  goods,  the  defen- 
dants being  commission  agents  only.  Kirkham 
V.  Ptfel,  44  L.  T.  196— C.  A.  Affirming  43  L.  T. 
171 ;  28  W.  R.  941. 

Claim  for  Damages  against  Agent,  not  in- 
elmded.] — ^A  claim  against  an  agent  in  the  nature 
of  dam^ies  for  neglect  of  duty  cannot  be  passed  as 
an  item  in  taking  an  account  between  principal 
and  agent,  but  must  be  enforced  in  an  action  at 
law.  Great  Weftem  InsuroTice  Company  of 
New  York  v.  Cnnliffe,  supra. 

Duty  to  Pay  over  Profits.]— Besides  the  duty, 
enforceable  in  equity,  on  the  part  of  an  agent  to 
aooonnt  to  his  principal  or  employer  lor  all 
profits  made  by  him  in  the  course  of  his  employ- 
ment or  service,  there  is  also  a  legal  duty  incum- 
bent upon  him  whenever  any  profits  so  made 
have  reached  his  hands,  and  there  is  no  account 
in  regard  to  them  remaining  to  be  taken  and  ad- 
justed between  him  and  his  employer,  to  pay  over 
the  money  as  money  absolutely  belonging  to  his 
employer.  Morrison  v.  Thompson^  9  L,  R.,  Q.  B, 
480;43L.J.,Q.B.215;30L.T.869;22W.R.869. 

Money  so  received  by  an  agent  and  not  handed 
orer  to  his  principal  may  be  recovered  by  the 
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latter  as  money  had  and  received  to  his  use. 
lb. 

The  defendant  having  been  authorized  by  the 
plaintiff  to  purchase  on  his  behalf  a  particular 
ship  as  cheaply  as  she  could  be  got,  made  an 
arrangement,  without  th6  plaintiff's  knowledge, 
with  the  vendors*  broker,  who  had  a  right  to 
retain  the  excess  of  the  purchase-money  over 
8,500/.,  by  which  the  defendant  purchased  the 
ship  for  9,2502.,  and  retained  for  his  own  use 
226/.,  part  of  the  excess  : — Held,  that  the  plain- 
tiff was  entitled  to  the  amount  so  retained  by  the 
defendant,  inasmuch  as  it  was  a  profit  acquired 
by  an  agent  in  connexion  with  his  agency,  with- 
out the  sanction  of  his  principal,  and  that  it  could 
be  recovered  as  for  money  had  and  received,    lb, 

7.  Inability  of  Agent  to  Dispute 
Principal's  Title. 

General  Bnle.] — An  agent  cannot  dispute  the 
title  of  his  principal  ;  and,  therefore,  where  a 
ship  originally  belonging  to  -one  of  two  part 
owners,  had  been  conveyed  to  B.  for  securing  a 
debt,  and  B.  became  the  sole  registered  owner  of 
the  ship,  and  afterwards,  as  agent  for  both  part- 
ners, insured  the  ship  And  freight,  and  charged 
them  with  the  premiums,  and,  on  a  loss  happen- 
ing, received  the  money  from  the  underwriters  : 
— Held,  that  he  was  accountable  to  the  assignees 
of  the  surviving  partner  for  the  surplus,  after 
payment  of  his  own  debt,  and  not  to  the  execu- 
tors of  the  deceased  partner  to  whom  the  ship 
originally  belonged.  Dixon  v,  Hammond,  2 
B.  &  A.  310. 

Where  a  merchant  in  Newcastle,  who  was  in 
the  habit  of  consigning  goods  to  his  agents  in 
London,  for  sale,  and  of  drawing  upon  them  to 
certain  amounts,  had  overdrawn  his  account  and 
advised  his  agents  that  he  would  ship  them 
twenty  tons  of  alkali  to  cover  his  draft,  and  did 
accordingly  ship  the  alkali  on  board  a  ship 
of  the  d^endants,  who  were  wharfingers  between 
Newcastle  and  London,  and  received  from^  the 
defendants'  servant  (the  captain  of  the  ship)  a 
boat  receipt,  to  the  effect,  that  the  goods  were  to 
be  delivered  to  the  plaintiffs  : — Held,  that  the 
defendants  were  estopped  from  denying  the 
plaintiffs'  title  to  the  goods  upon  their  arrival 
in  London.  Evans  v.  Niclwl,  4  Scott,  N,  R.  43  ; 
3  M.  &  G.  614  ;  5  Jur.  1110.    And  see  Estoppel. 

Defenoe  of  Jns  tertii] — A  contract,  establishing 
between  the  contracting  parties  the  relation  of 
principal  and  agent,  is  made  absolute  in  law  by 
the  latter  acting  under  it ;  and  an  insurance 
broker  cannot,  as  an  agent,  dispute  the  claim  of 
his  only  known  principtd,  on  the  ground  that  other 
persons  were  interested  in  the  subject-matter 
of  the  insurance  :  their  claims  would  be  a  question 
between  the  assured  and  the  persons  so  claiming 
to  be  interested.  Roberts  v.  ugUby,  9  Price,  269. 
The  plaintiff,  the  elder  brother  and  creditor  of 
an  intestate,  being  in  possession  of  the  goods  of 
the  intestate,  under  a  bill  of  sale,  said  that  he 
should  not  insist  on  his  bill  of  sale,  but  that  he 
should  divide  the  goods  with  the  other  creditors, 
and  he  employed  the  defendant  as  auctioneer  to 
sell  the  goods.  After  the  sale  by  the  defendant, 
the  widow  of  the  deceased  gave  the  defendant 
notice,  through  her  attorney,  not  to  pay  the  plain- 
tiff, but  to  retain  the  money  until  all  the  creditors 
came  in,  that  it  might  be  divided  rateably  amongst 
them.    No  letters  of  administration  were  taken 
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out : — ^Held,  that  the  defendant  was  prim4  facie 
bound  to  account  to  the  plaintiff,  from  whom  he 
had  received  the  goods ;  and  even  if  he  would 
have  been  at  liberty  to  set  up  the  jus  tertii,  and 
shew  as  a  defence  against  the  plaintiff,  that  he 
was  bound  to  account  to  a  third  person,  still  that 
he  was  liable,  no  title  being  shewn  by  him  in  any 
third  person.  Crosskey  v.  MilU^  1  C.  M.  &  R. 
298.    Sec  I>ickenson  v.  Naul,  4  B.  &  Ad.  638. 

A  wharfinger  bad  malt  deposited  with  him,  on 
account  of  B.,  and  B.,  as  a  security  for  money  ad- 
vanced by  the  plaintiff,  made  a  sale  of  the  goods  to 
him,  with  a  condition  annexed  for  repurchase  by 
B.,  at  such  an  advanced  price  as  to  make  the  trans- 
action usurious.  The  wharfinger,  on  notice  of  the 
sale,  transferred  the  malt  in  his  books  from  B.  to 
the  plaintiff,  and  held  it  at  the  disposal  of  the 
plaintiff.  B.  afterwards  became  bankrupt ;  his 
assignees  claimed  the  malt  on  the  ground  that  the 
transaction  with  the  plaintiff  was  usurious,  and 
that  the  property  had  never  passed ;  but  they 
eventually  compromised  with  the  plaintiff  : — 
Held,  afterwards,  in  an  action  against  the 
wharfinger  for  the  proceeds  of  the  malt,  as 
money  had  and  received  to  the  use  of  the  plain- 
tiff, that  he  could  not  set  up  the  jus  tertii  in  the 
assignees,  which  they  themselves  had  abandoned. 
Betteley  v.  Reed,  3  G.  &  D.  661 ;  4  Q.  B.  611  ; 
12  L.  J.,  Q.  B.  172  ;  7  Jur.  507. 

The  plaintiff  seized  goods  belonging  to  R.  under 
a  distress  for  rent  of  a  house  alleged  to  have  been 
demised  by  him  to  R.,  and  having  seized  them 
he  delivered  them  to  the  defendant,  an  auc- 
tioneer, for  the  purpose  of  selling  them.  When 
the  sale  was  about  to  begin,  R.  gave  notice  to  the 
defendant  that  he  must  not  sell  the  goods,  or  if 
he  did  sell  them,  that  he  must  retain  the  pro- 
ceeds for  him,  R.,  as  the  distress  was  void,  and 
as  the  relation  of  landlord  and  tenant  did  not 
exist  between  himself  and  the  plaintiff.  This 
was  true,  and  the  distress  was  void  altogether. 
The  defendant  did  sell  the  goods,  but  kept  the 
proceeds  for  R. : — Held,  that  he  was  entitled  to 
set  up  the  jus  tertii,  and  had  a  good  defence  to 
an  action  by  the  plaintiff.  Biddle  v.  Bond,  6 
B.  &  S.  225  ;  34  L.  J.,  Q.  B.  137  ;  11  Jur.,  N.  S. 
425  ;  12  L.  T.  178  ;  13  W.  R.  561.  Aiid  see 
Bailment. 

8.  On  Sale  or  Pubghase  of  Goods. 

Liability  for  Price— In  what  Cases.] — An 
agent  who  sells  goods  on  credit  is  not  liable  to 
his  principal  until  he  is  paid  by  the  vendee, 
unless  the  delay  in  payment  was  occasioned  by 
his  own  neglect.     Varden,  v.  Parker,  2  Esp.  710. 

If  an  agent  discloses  the  name  of  the  vendee, 
'he  is  not  liable  for  the  price  to  his  principal,  un- 
less he  acts  under  a  del  credere  commission. 
Alson  V.  Sylvester,  1  C.  &  P.  107. 

Groods  were  consigned  to  two  for  sale  by  com- 
mission ;  upon  a  dissolution  of  partnership,  the 
commission  to  sell  was  assumed  by  one : — Held, 
that,  having  sold,  he  was  rightly  sued  for  money 
had  and  received,  which  action  could  not  have 
been  maintained  against  both,  although  an  action 
for  not  accounting  would  have  laid  against  him. 
Wells  V.  Ross,  7  Taunt.  403. 

Where  booksellers  undertook  to  manage  the 
sale  of  a  library,  to  prepare  and  be  at  the  expense 
of  printing  catalogues  and  advertising  the  sales, 
and  settling  with  the  auctioneers,  for  a  commis- 
sion of  12}  per  cent.,  to  include  every  expense 
except  king's  duty  and  the  removal  of  the  books 


from  the  country ;  and  also  engaged  *'  to 
responsible,  together  with  the  auctioneers,  i 
the  proceeds  of  the  sales  : " — Held,  first,  th 
the  employment  of  certain  auctioneers  to  » 
some  of  the  books,  at  the  particular  desire  of  t 
owner  of  the  library,  did  not  release  the  boo 
sellers  from  their  responsibility,  in  conjunctii 
with  those  auctioneers.  Cholmondeley  v.  Payi 
8  C.  &  P.  482. 

Held,  secondly,  that  the  booksellers  were  n 
released  from  such  responsibility  by  the  circui 
stance  of  the  attorney  of  the  owner  of  the  libra 
taking  the  promissory  notes  of  those  auctionee: 
instead  of  requiring  certain  bills  of  the  pi 
chasers,  which  they  ought  to  have  given,  unU 
he  tied  up  his  hands  from  proceeding  against  t 
auctioneers  until  those  bills  became  due,  witho 
first  obtaining  the  consent  of  the  booksellers  wl 
were  to  be  responsible  together  ^dth  them.    1 

The  plaintiff  employed  the  defendant,  who  w 
a  corn-factor,  to  sell  a  cargo  of  com,  which  \ 
accordingly  sold  to  C.  on  Uie  15th  May.  Inf( 
mation  was  afterwards  received  that  before  tl 
sale  the  corn  had  already  been  sold,  on  the  24 
April,  by  the  captain  of  the  vessel  chartered  1 
the  plaintiff.  This  was  not  known  at  the  time 
either  of  the  parties.  C.  subsequently  gave  noti 
to  the  defendant  that  he  repudiated  the  contra* 
on  the  ground  that  the  cargo  did  not  exist  at  t 
time  of  the  sale  to  him.  The  plaintiff  sought 
recover  the  price  of  the  cargo  from  the  defendai 
who  was  a  Victor,  on  a  del  credere  commission: 
Held,  that  the  defendant  was  not  liable  for  t 
amount,  as  it  was  the  sale  of  a  cargo  which  ^ 
not  exist  at  the  time.  Couturier  v.  Hastie-,  6  H. 
Cas.  673 ;  25  L.  J.,  Ex.  253  ;  2  Jur.,  N.  S.  1241 

A  commission  to  sell  and  transfer  stock  '*  wh 
the  funds  should  be  at  85  per  cent.,  or  above  tb 
price,"  is  a  particular  commission  under  whi 
an  agent  is  bound  to  sell  when  the  funds  rea 
85,  and  he  has  not  a  general  authority  to  act  i 
his  employer,  so  that  he  may  defer  selling  t 
the  funds  should  reach  a  higher  price  than  ( 
Bertram  v.  frodfray,  1  Knapp,  P.  C.  C.  381. 

A  mercantile  house  that  had  accepted  sucl 
commission,  and  had  not  sold  when  the  fuc 
reached  86  : — Held,  therefore,  in  equity  to  ha 
made  the  stock  their  own  from  that  time,  a 
ordered  to  account  to  their  employer  for  the  pri 
of  it,  with  interest ;  he  in  return  accounting 
them  for  the  dividends  he  had  subsequently  : 
ccived  in  ignorance  of  the  fact  of  the  funds  havi 
reached  that  price.    Ih, 

If  a  broker,  being  employed  to  sell  goods,  se 
them  for  a  bill  at  a  given  date,  and  draws  on  X 
buyer  for  the  amount,  he  is  answerable  on  the  I 
to  his  principal.  Le  Feuvre  v.  Lloyd,  1  Mar 
318  ;  6  Taunt.  749. 

Onarantee  against  Loss.]— A  broker  when 
bought  goods  for  his  principal,  agreed  for  h 
per  cent,  to  indemnify  him  firom  any  loss  on  t 
re-sale : — Held,  that  this  undertaking  was  d 
charged  when  the  principal  had  a  fair  opportun 
of  selling  to  advantage,  but  neglected  it,  thou 
he  was  iSterwards  obliged  to  sell  at  a  loss.  Cuf 
V.  Edensor,  3  T.  R.  524. 

Indorsing  Bills.] — An  agent  purchasing f ore! 
bills  for  his  principal,  and  indorsing  them  to  h 
without  qualification,  is  liable  to  the  principal 
his  indorsement,  however  small  the  commissi 
which  he  gets  upon  the  purchase.  Ooupy 
Harden,  2  Marsh.  454 ;  7  Taunt.  159 ;  Holt.  3 
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V6|^lMt  of  iBttnietioiii — ^Power  to  repudiate 
AetL^ — ^The  plaintiff  instructed  the  defendants, 
cotton  brokers,  to  purchase  for  him  50  bales  of 
cotton.  The  defendants,  being  also  employed  by 
other  principals,  made  a  contract  in  their  own 
names  for  the  purchase  of  500  bales,  and  having 
informed  the  plaintiff  that  they  had  purchased 
50  for  him,  he  paid  them  part  of  the  purchase- 
money  : — Held,  that  the  plaintiff  was  entitled 
to  recoTer  back  the  money,  as  upon  a  failure  of 
consideration,  since  the  defendants  had  never 
made  the  contract  which  he  had  authorized  them 
to  make.  Bostock  v.  Jardins,  3  H.  &  C.  700 ;  34 
L,  J.,  Ex.  142 ;  11  Jur.,  N.  8.  586  ;  11  L.  T.  677  ; 
13  W.  R.  970. 


]>olay  in 


Dissent.] — A.  con- 


figued  and  shipped  goods  to  India  for  sale,  and 
in  his  letter  of  instructions  to  his  agent  B., 
directed  him  to  invest  the  proceeds  in  specified 
iirticles  of  merchandise  or  in  bills  at  the  exchange 
of  the  day,  and  remit  them  to  England.  B.,  in- 
stead of  complying  with  this  order,  invested  the 
proceeds  in  a  commodity  not  specified  in  his 
letter  of  instructions,  and  informed  A.  of  the 
purchase  by  letter,  and  transmitted  a  bill  of 
lading  for  the  goods,  which  reached  A.  on  the 
29th  May,  who  notified  to  an  agent  of  B.,  on  the 
7th  August,  his  dissent  from  what  had  been  done, 
the  goods  having  in  the  meantime  been  lost  at 
sea  : — Held,  that  the  laches  of  A.,  in  delaying 
his  notice  of  dissent  so  long,  discharged  B.'s 
liability ;  and  that  the  jury  was  warranted  in 
finding  that  A.  had  assented  to  the  purchase 
made  by  B.  PriJice  v.  Clark,  2  D.  &  R.  266  ;  1 
B.  &  C.  186. 

Power  of  Agent  to  compel  Principal  to  SeAind.] 
— If  a  factor  takes  a  security,  pavable  to  himself, 
from  a  purchaser  of  goods,  and  gives  his  own 
security  to  his  principal,  without  giving  the  name 
of  the  purchaser ;  the  factor  cannot  compel  his 
principal  to  refund  the  money  paid  him,  on  failure 
of  the  purchaser.    Simpson  v.  Swan,  3  Camp.  291 . 

Selling  toT  Credit  instead  of  Beady  Koney.]— 
A  declaration  stated  that  the  defendant  was 
retained  by  the  plaintiffs  as  their  broker,  to  sell 
goods,  and  deliver  the  same,  according  to  the 
terms  of  the  contract,  to  such  person  as  should 
beoome  the  purchaser.  It  then  alleged  that  he 
sold  the  goods  to  P.,  and  P.  purchased  at  certain 
times  of  delivery,  the  amount  to  be  paid  on  de- 
livery : — ^Held,  that  this  amounted  to  an  express 
contract  by  the  defendant  with  the  plaintiffs  to 
deliver  what  he  sold  for  ready  money  only. 
Boerman  v,  Broicn  ( in  error),  2  G.  &  D.  793  ; 
3Q.  B.  511;  IIC.&F.  1. 

Held,  also,  that  an  action  of  tort  was  maintain- 
able against  the  defendant  for  delivering  without 
the  price  being  paid.    lb. 

If  consignees  abroad,  on  a  del  credere  com- 
mission, specially  indorse  bills  to  one  of  their 
partners  in  London  for  the  proceeds  of  goods, 
they  having  advanced  money  on  the  goods  to  the 
consignor,  the  consignees  must  bear  the  loss  on 
the  bills  being  dishonoured  while  in  the  partner's 
hands.  Ln^fos  v.  Gr&ning,  1  Stark.  391 ;  2  Marsh. 
460 ;  7  Taunt.  164. 

Adeclaiation  stated,  that  in  consideration  that 
the  plaintiff  would  employ  the  defendant  as  a 
coal  factor  to  sell  coals  on  account  of  the  plain- 
tiff, the  defendant  promised  the  plaintiff  that  he 
would  not  sell  the  coals  otherwise  than  for  ready 


money,  and  alleged  for  breach  that  the  defen- 
dant sold  the  coals  otherwise  than  for  ready 
money,  to  wit,  at  two  months'  credit : — Held, 
that  the  action  was  not  sustained  by  the  pro- 
duction of  the  following  letter  of  instructions 
given  by  the  plaintiff  to  the  defendant,  and  by 
proof  of  a  sale  of  the  coals  at  15«.  ^d.  per  ton, 
at  a  credit  of  two  months  :  ''  Please  sell  for  me 
250  tons  of  anthracite  coal,  at  such  a  price  as 
will  realize  me  not  less  than  15«.  per  ton,  net 
cash,  less  your  commission  for  such  sale."  Boden 
V.  French,  10  C.  B.  886. 

A.,  a  merchant  at  Liverpool,  circulated  cata- 
logues of  certain  goods  to  be  sold  by  auction, 
subject  to  the  following  condition  : — *•'  Payment 
to  be  made  on  the  delivery  of  bills  of  parcels,  by 
good  bills  on  London,  to  the  satisfaction  of  the 
sellers,  not  exceeding  three  months'  date,  to  be 
made  equal  to  cash  in  four  months.'*  B.,  a 
broker  at  Liverpool,  sent  a  catalogue  to  C,  a 
merchant  in  London,  who  in  return  gave  him 
directions  to  buy  certain  lota,  which  B.  bought 
accordingly.  Before  the  sale  began,  the  auc- 
tioneer stated  that  payment  by  known  buyers 
was  to  be  on  the  usual  credit,  two  and  two 
months ;  B.,  as  a  known  buyer,  received  the 
goods  without  giving  bills,  and  forwarded  them 
to  C.  in  London,  with  an  invoice,  stating  that 
payment  was  to  be  equal  to  cash  at  four  months  ; 
and  a  few  days  afterwards  B.  drew  on  C.  for  the 
amount,  at  four  months  from  the  day  of  sale, 
which  bill  C.  accepted  and  paid  at  maturity. 
Within  two  months  from  the  sale  B.  failed, 
never  having  given  bills  to  A.  for  the  price  of 
the  goods ;  and  A.,  finding  that  C.  was  B.'s 
principal,  sued  him  for  the  value  : — Held,  that 
he  could  not  recover,  as  C.  would  naturally  be 
induced  by  A.'s  catalogue  to  suppose  that  B.  had 
g^ven  bills  for  the  goods  at  the  time  of  the  de- 
livery, and  therefore  accepted  B.'s  draft  under  a 
mistake  occasioned  by  A. :  and,  per  Parke,  J.* 
the  broker  B.  had  not  any  authority  from  C.  to 
make  a  contract  for  goods  to  be  paid  at  two  and 
two  months,  and  consequently  G.  was  not  bound 
by  it.     Horsfall  v.  Fauntleroy,  10  B.  &  C.  765. 

Directory  or  Discretionary  Initmotioni.  ] — The 
plaintiffs,  who  were  London  merchants,  sent  to 
the  defendants,  who  were  commission  agents  in 
China,  goods,  to  be  sold  by  the  latter,  on  the 
terms  contained  in  the  following  letter :  *'  If 
tea  is  not  obtainable  at  our  limits  you  may  invest 
one-half  of  the  whole  proceeds  in  silk,  at  prices 
not  exceeding,  &c.  If  silk  is  obtainable  much 
below  these  prices,  you  may  substitute  it  in  part 
for  tea,  even  if  the  latter  is  to  be  had  within  our 
limits,  at  your  discretion  :  '* — Held,  that,  on  look- 
ing at  the  whole  of  the  letter,  the  words  **  you 
may  invest"  were  to  be  construed  as  directory, 
and  not  as  giving  the  defendants  a  discretionary 
power.  Entwistle  v.  Dent,  1  Ex.  812 ;  18  L.  J., 
Ex.  138. 

Selling  Goods  bought  for  Principal.] — In  an 
action  against  an  agent  by  his  employer,  for 
selling  g^^ds  bought  for  his  principal,  a  custom 
allowed  as  a  defence  that,  in  case  of  default  by 
the  principal,  the  agent  might  (being  personally 
liable  on  tne  purchase)  sell  on  his  own  account. 
Licnard  v.  Dreular,  3  F.  &  F.  212. 

9.  On  Receipt  op  Monet. 

Upon  Defeasible  Contract.] — Money  received  hj 

c  a 
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an  agent  under  a  defeasible  contract,  ceases  to 
be  received  to  the  use  of  the  principal  when  the 
contract  is  defeatal ;  and  the  agent  may  shew 
this  as  a  defence  against  the  principal,  though 
the  fraud  was  entirely  his,  and  the  principal  was 
innocent  of  it.  Mvrray  v.  J\fa7in^  2  Ex.  538 ; 
17  L.  J.,  Ex.  266  ;  12  Jur.  634. 

Illegal  DisbnrBementB.]  —  Money  deposited 
with  an  agent,  and  expended  by  him  in  illegal 
disbursements,  cannot  be  recovered  from  him  by 
the  principal,  if  the  principal  was  at  the  time 
aware  of  the  illegal  disbursements,  or  if  he 
subsequently  assented  to  them.  BaynUm  v. 
Cattle,  1  M.  &  Rob.  265. 

Paid  under  False  Pretences.]— There  is  a  re- 
medy in  equity  as  well  as  at  law,  by  a  principal 
against  his  broker  or  agent,  to  recover  a  sum  of 
money  paid  to  the  broker  on  his  untrue  repre- 
sentation, that  he  had  entered  into  a  contract  for 
his  principal,  which  alleged  contract  had  in  fact 
no  existence.  Wiljum  v.  Short,  6  Hare,  366  ;  17 
L.  J.,  Ch.  289  ;  12  Jur.  301. 

Wrongful  Sale  or  Fledge  of  Goods.]— When  a 
factor  has  raised  money  by  a  wrongful  pledge  of 
the  goods  of  his  principal,  it  is  competent  to 
the  lAtter,in  taking  the  account  between  himself 
and  the  factor,  to  abandon  the  goods  and  treat 
the  money  raised  thereon  as  money  had  and 
received  to  his  own  use.  Bonzi  v.  Stewart,  4  M. 
&  G.  295  ;  5  Scott,  N.  R.  1. 

Where  Agent  has  appropriated  Snms  aa 

Payment.] — A  factor  in  London  purchased  from 
time  to  time  silk  for  R.,  and  paid  for  the  same.  Re- 
mittances were  made  by  R.  generally,  and  not  on 
account  of  any  particular  purchase.  A  general 
account  cuiTcnt  was  kept  by  the  factor,  and  then 
rendered  to  and  checked  by  R.,  and  the  next  ac- 
count began  with  the  balance  of  the  preceding 
one.  After  the  purchase  of  a  certain  lot  of  silk 
by  the  factor  (which  R.  sold  shortly  afterwards 
to  the  plaintiff),  two  such  accounts  were  de- 
livered and  balances  struck  in  favour  of  R.,  shew- 
ing that  the  factor  had,  subsequently  to  the  pur- 
chase of  this  silk,  received  remittances  from  R. 
amply  sufficient  to  cover  both  its  price,  and  also 
the  preceding  items  of  the  account  against  him. 
Subsequently,  the  balance  being  much  against  R., 
the  factor  sold  this  lot  of  silk  to  recoup  himself  : 
— Held,  that  thp  accounts  shewed  an  election  by 
the  factor  to  appropriate  the  remittances  about 
the  time  of  the  purchase  of  this  lot  of  silk  in 
payment  of  the  advance  on  account  thereof, 
and  that  he  was  therefore  not  entitled  to  sell  it, 
as  against  the  plaintiff,  to  recoup  himself. 
SUhel  v.  SpHngficld,  9  L.  T.  324  ;  12  W.  R.  73. 

Form  of  Seceipt.] — A.  being  a  stranger,  de- 

r'ted  for  a  particular  purpose,  in  the  hands  of 
,  a  country  banker  at  J.,  800Z.  in  local  bank 
notes ;  636Z.  of  which  had  been  issued  by  C.  at 
D. ;  B.  transmitted  the  whole  of  the  notes  im- 
mediately to  C,  and  was  credited  with  the  amount 
in  account  by  the  latter,  who  reissued  the  notes, 
and  stopped  payment : — Held,  that  A.  was  en- 
titled to  recover  the  whole  amount  'of  the  notes 
from  B.  as  cash  received  by  the  lattor  to  his  use. 
6HUard  v.  Wi»e,  7  D.  &  R.  523  ;  5  B.  &  C.  134. 
And  see  Price  v.  Holheck,  2  Doug.  654. 

The  plaintiff,  a  merchant  in  London,  consigned 
<»ttonB  to  the  defendant  and  his  partners,  com- 


mission agents  at  Bombay,  with  directions  to  sell 
the  same,  and  remit  the  proceeds  to  the  plaintiff 
in  good  bills  on  London.  The  goods  were  accord- 
ingly sold  by  the  defendant  and  his  partners  in 
Bombay,  and  produced  eight  rupees  and  upwards 
per  piece,  but  no  remittance  either  in  money  or 
bills  having  been  made  to  the  plaintiff,  an  action 
was  commenced  against  the  defendant,  who  had 
come  over  to  England  : — Held,  that  the  plaintiff 
was  not  preventwi  from  recovering  in  an  action 
for  money  had  and  received,  by  reason  of  the  pro- 
ceeds having  been  received,  not  in  English,  but 
in  foreign  money.  Wirengjjerger  v.  Anderson, 
3  Ex.  148;  18  L.  J.,  Ex.  132. 

When  an  agent  who  receives  money  for  a  party 
pays  it  to  another  agent  of  that  party,  he  is  bound 
to  pay  it  in  cash,  and  not  merely  settle  it  in  an 
account  between  that  agent  and  himself,  unless 
he  can  shewan  authority  from  his  principal,  and 
that  there  was  an  account  between  the  principal 
and  that  agent,  with  a  balance  in  favour  of  the 
agent.    Hanley  v.  Casmn,  11  Jur.  1088. 

WTien  a  person  Is  employed  to  receive  money 
for  another,  and  he  employs  a  third  person  to  re- 
ceive it  for  him,  an  action  for  money  had  and  re- 
ceived will  not  lie  against  the  first,  without 
evidence  that  the  money  came  to  the  hands  of  such 
third  person.    Matthews  v.  Haydon,  2  Esp.  509. 

Remitting  Xoney'reoeiyed  to  Principal.] — 
A  defendant  being  employed  to  procure  pay- 
ment of  a  bill,  and  to  remit  the  produce  direct  to 
the  plaintiff,  remitted  it  to  a  third  person, 
whereby  it  got  into  the  hands  of  the  plaintiff's 
creditors: — Held  that  the  defendant  was  not 
liable  for  money  had  and  received.  Jhmcan  v. 
Skqnnth,  2  Camp.  68. 

A  defendant  is  not  liable  for  a  loss  where  he 
had  collected  some  debts  for  the  plaintiff,  and 
sent  them  by  the  post,  according  to  his  direction. 
Warwiehe-^,  Noakes,  Peake,  67. 

Loss  occasioned  by  Kegligence  of  Sub- Agents.] 
— M.  employed  R.  &  Co.,  bankers  in  Edinbui-gh, 
to  obtain  for  him  payment  of  a  bill  drawn  on 
a  person  resident  at  Calcutta.  R.  &  Co.  accepttjd 
the  employment,  and  wrote  promising  to  credit 
him  with  the  money  when  received.  R.  &  Co. 
transmitted  the  bill  in  the  usual  course  of  business 
to  C.  &  Co.  of  London,  and  by  them  it  was  for- 
warded to  India,  where  it  was  duly  paid.  R.  & 
Co.  wrote  to  M.  announcing  the  fact  of  its  pay- 
ment, but  never  actually  credited  him  in  their 
books  with  the  amount.  The  house  in  India  failed : 
—Held,  that  R.  &  Co.  were  the  agents  of  M.  to 
obtain  payment  of  the  bill ;  that  payment  having 
been  actually  made,  they  became  ipso  facto  liable 
to  him  for  the  amount  received  ;  and  that  he 
could  not  be  called  on  to  suffer  any  loss  occasioned 
by  the  conduot  of  their  sub-agents,  between 
whom  and  himself  no  privity  existed.  Machersy 
V.  Rumsaysy  9  C.  &  F.  818. 

Loss  due  to  Principal.] — ^The  defendant,  the 
salaried  manager  of  a  bank,  was  appointed  trea- 
surer to  guardians  of  the  poor  under  the  Poor 
Law  Consolidated  Order.  A  treasurer's  account 
between  him  and  the  guardians  was  duly  kept 
according  to  the  Poor  Law  Orders ;  moneys  were 
from  time  to  time  paid  into  the  bank  of  which 
he  was  manager  to  the  account  of  the  guardians, 
and  orders  signed  by  the  guardians  in  confor- 
mity with  the  orders  were  cashed  like  cheques 
payable  to  order.     The  defendant  received  no 
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salary  or  remuneration,  and  the  guardians  re- 
ceived interest  on  their  balance  when  it  exceeded 
3,000^.  A  person  in  the  service  of  the  clerk  to 
the  guardians  who  was  employed  to  fill  up  the 
orders  for  signature  by  themi  drew  a  number 
of  orders  in  such  a  way  that  the  amounts  for 
which  they  were  drawn  could  be  increased  by 
the  insertion  of  words  and  figures  in  the  blank 
spaces  ;  and  after  signature  of  the  orders,  he 
increased  the  amounts  accordingly.  He  also 
foiged  indorsements  to  orders  so  increased  in 
amount,  and  to  others  not  so  increased,  and 
obtained  payment  of  them  at  the  bank.  In  an 
action  by  the  guardians  against  the  defendant 
for  the  amount  of  the  orders  so  paid,  it  was 
found  as  a  fact  that  the  payment  by  the  trea- 
surer's clerks  of  the  excess  was  due  solely  to  the 
fact  that  they  were  muded  by  want  of  proper 
caution  on  the  part  of  the  guardians  and  their 
clerk  in  signing  the  orders  fraudulently  prepared 
for  their  signature : — Held,  first,  that  the  negli- 
gent drawing  of  the  orders  disentitled  the  guar- 
dians to  complain  of  the  payment  of  the  excess. 
Halifax  Union (^Guardiant)^.  Wheelwright ^  10 
L.  B.,  Ex.  183  ;  44  L.  J.,  Ex,  121  ;  32  L.  T.  802  : 
23  W.  R.  704. 

Held,  secondly,  that  as  to  the  payment  on 
forged  indorsements,  the  account  at  the  bank  was 
in  efifect  the  account  of  the  guardians  ;  that  the 
bank  was  protected  by  16  &  17  Vict.  c.  59,  s.  19  ; 
and  that  as  by  the  act  and  direction  of  the  guar- 
dians the  only  receipt  of  moneys  on  their  behalf 
was  a  receipt  by  the  bank,  the  defendant  was 
not  chargeable  in  any  other  way  than  as  the  bank 
was  chargeable  ;  and  also  that  if  the  account  at 
the  bank  was  regarded  as  the  defendant's  ac- 
count, stiU,  being  so  kept  by  the  order  of  the  guar- 
dians, they  could  not  make  any  claim  against  him 
which  he  could  not  enforce  against  the  buik.    lb, 

10.  Agents  making  Payments  fob  Pbin- 

CIPAL. 

IMreetioii  to  Pay— Whether  LrreToeable.]— A 
direction  to  an  agent  to  pay  over  the  proceeds  of 
a  sale  is  not  revocable,  if  founded  upon  a  valuable 
consideration.  Metcalfe  v.  Cl(mgh,2  M.  &  B.  178. 

Where  a  customer  directed  his  bankers  to  hold 
a  certain  sum  of  money  from  his  private  account, 
at  the  disposal  of  S.,  and  the  bankers  accepted 
the  order,  but  the  customer  countermanded  it 
before  any  actual  appropriation  or  payment 
made: — Held,  that  such  order  was  revocable, 
and  the  bankers,  having  paid  the  money  to  S., 
after  such  countermand,  were  liable  to  the  cus- 
tomer. Oibsan  ▼.  Minet,  9  Moore,  31 ;  2  Bing. 
7  ;  1  C.  &  P.  247  ;  R.  &  M.  68. 

Although  where  an  agent  has  money  in  his 
hands  belonging  to  his  principal,  who  orders  him 
to  pay  it  over  to  a  third  person,  but  before  pay- 
ment the  principal  countermands  such  order,  and 
the  agent  afterwards  pays  it  over,  he  does  so  in 
his  own  wrong ;  yet,  where  advances  were  made 
under  an  agreement,  amounting  to  the  appro- 
priation of  the  proceeds  of  a  specified  cargo  by  a 
particular  ship,  which  the  agent  remitted  ac- 
cordingly:— Held,  that  he  was  not  responsible 
for  such  payment,  although  his  principal  had 
countermanded  the  order  subsequently  to  the 
agreement  under  which  the  advances  were  made. 
Fishers, Miller,  7  Moore,  627  ;  1  Bing.  150. 

BeduetioiLt.] — ^A.  consigned  goods  to  B.,  with 
directions  to  pay  over  the  net  proceeds  to  C.    B. 


employed  D.  to  dispose  of  them.  In  an  action  by 
C.  to  recover  the  proceeds  from  D.,  D.  is  entitled 
to  make  the  same  deductions  for  freight,  &c.,  as 
B.,  who  was  the. owner  of  the  ship  in  which  the 
goods  were  brought,  might  have  made.  Black' 
hum  v.  Kymcr,  1  Marsh.  223  ;  5  Taunt.  584. 

11.  Right  of  Agent  to  Indemnity 

AGAINST  Loss. 

Loss  due  to  Agent's  Negligence— Damages.] 

— Commission  agents  were  authorized  by  prin- 
cipals to  sell  on  their  account'  certain  oats ;  the 
agents  sold  the  same  with  a  warranty,  but  with- 
out disclosing  the  names  of  their  principals  :  the 
oats  not  answering  the  warranty,  the  agents 
were  compelled  to  make  a  reduction  in  the  price : 
— Held,  that  they  could  not  recover  the  damage 
they  thus  sustained  from  their  principals,  as  they 
had  chosen  to  sell  in  thir  own  names,  and  as 
there  was  no  privity  of  contract  between  them  and 
their  principals  which  would  create  a  guarantee 
that  the  oats  were  of  a  specific  quality.  Johnton  v. 
Osborne,  3  P.  &  D.  236 ;  11  A.  &  E.  549 ;  1  Jur.943. 

Becovery  of  Expenses.]  —  Where  an  agent 
has  a  general  authority  to  receive  and  sell 
goods,  and  out  of  the  proceeds  to  repay  him- 
self his  advances,  charges  and  commission  ;  the 
costs  of  an  action,  with  a  reference  thereof, 
against  a  wrong-doer,  who  withholds  the  pos- 
session of  the  goods,  bonlL  fide  incurred  for  the 
recovery  of  the  goods,  are  legal  charges  upon 
the  goods,  and  may  be  set  oS,  by  the  a^[ent  in 
an  action  brought  against  him  by  his  prmcipal 
for  the  balance  of  the  proceeds  of  the  gocKls. 
Curtis  V.  Barclay,  7  D.  &  R.  539  ;  5  B.  &  C.  141. 

On  the  14th  of  May,  1861,  the  plaintiff,  as 
broker,  bought  for  the  defendant,  at  a  public 
sale,  three  lots  of  sugar,  in  bags,  the  lots  being 
numbered  67,  68  and  69,  the  prompt  day  being 
the  20th  of  July.  By  the  terms  of  sale,  pay- 
ment was  to  be  made  either  by  cash  on  the 
20th  of  July,  by  acceptance  at  seventy  days 
from  the  day  of  sale,  or  on  delivery  of  the 
warrants,  interest  at  the  rate  of  five  per  cent, 
per  annum  being  allowed  to  the  expiration  of 
seventy-three  days  from  the  day  of  sale  if  pay- 
ment was  made  within  twenty-one  days.  On 
the  25th  of  May,  the  plaintiff  (according  to  the 
usage  of  the  trade),  at  the  request  of  the  defen- 
dant, paid  the  price  of  lot  67,  and  obtained  a 
warrant  of  it,  and  cleared  it  at  the  Custom- 
house. He,  at  the  same  time,  but  without 
any  special  instructions  from  the  defendant, 
paid  the  price  of  lots  68  and  69,  and  obtained 
the  warrants  for  the  same.  The  effect  of  this 
payment  was,  that  the  risk  of  loss  by  fire  was 
transferred  from  the  seller  to  the  buyer.  It  was 
the  common  course  for  brokers,  when  so  em- 
ployed, to  clear  before  prompt  one  of  several 
lots  of  sugar  in  bags  bought  under  one  contract, 
to  pay  the  price  and  obtain  warrants  for  all  the 
lots,  the  broker  taking  the  discount  under  the 
conditions  of  sale.  The  defendant  not  only  knew 
that  this  was  the  common  course  among  brokers, 
and  that  it  had  been  pursued  in  former  instances 
in  relation  to  sugars  bought  for  him  by  the 
plaintiff  ;  but  he  was  informed  by  a  clerk  of  the 
plaintiff,  shortly  after  the  25th  of  May,  that  the 
plaintiff  had  so  paid  the  price  of  lots  67  and  68, 
and  obtained  the  warrants.  On  the  22nd  of 
June,  the  defendant  sent  instructions  to  the 
plaintiff  to  clear  lot  ^^.    On  the  same  day,  and 
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before  those  instructions  coald,  in  the  usual 
course  of  business,  be  acted  upon,  a  tire  broke 
out  at  the  bonded  warehouse  where  the  sugars 
were  deposited,  and  they  werejdestroyed : — Held, 
that  the  plaintiff  was  entitled  to  recover  from 
the  defendant  the  money  so  paid  by  him  in 
respect  of  lot  68,  on  the  25th  of  May,  as  money 
paid  to  his  use.  Sentatiee  v.  Hawley^  13  C.  B., 
N.  S.  458  ;  7  L.  T.  745. 

Agent  to  Buy  8hai«i — ^Reeovexy  of  Differenoe 
paid.] — If  a  party  authorizes  a  broker  to  buy 
shares  for  him  in  a  particular  market,  where  the 
usage  is  that,  when  a  purchaser  does  not  pay  for 
his  s^res  within  a  given  time,  the  vendor, 
giving  the  purchaser  notice,  may  re-sell,  and 
charge  him  with  the  difference  ;  and  the  broker, 
acting  under  the  authority,  buys  at  such  market 
in  his  own  name  ;  such  broker,  if  compelled  to 
pay  a  differenoe  on  the  shares  through  neglect  of 
his  principal  to  supply  funds,  may  sue  the  prin- 
cipal for  money  paid  to  his  use.  Pollock  v. 
Stables,  12  Q.  B.  765 ;  5  Railw.  Cas.  352  ;  17 
L.  J.,  Q.  B.  352  ;  S.  P.,  Bayliffe  v.  Bvtterworth, 
1  Ex.  425 ;  Bayley  v.  Williams,  7  C.  B.  886 ; 
18  L.  J.,  C.  P.  273. 

Stockbrokers  and  members  of  the  London  Stock 
Exchange,  on  the  28th  of  August,  1 856,  at  the 
request  of  A.,  bought  for  him  twenty  shares  in  a 
bank,  to  be  paid  for  on  the  settlement  day,  which 
was  on  the  15th  of  September,  and  duly  forwarded 
to  him  the  usual  brokers'  contract  note.  The 
bank  stopped  payment  on  the  3rd  of  September, 
and  ultimately  became  bankrupt  on  the  11th.  A. 
repudiated  the  transaction,  and  gave  the  brokers 
notice  not  to  pay  the  price  on  his  account.  They 
having  been  compellcxi  according  to  the  rules  erf 
the  Stock  Exchange  to  pay  for  the  shares  on  the 
settlement  day,  sent  A.  the  certificates  and 
transfers,  and,  upon  his  declining  to  accept 
them,  sued  him  for  money  paid : — Held,  that 
they  were  entitled  to  recover,  notwithstanding 
the  stoppage  of  the  bank,  and  the  refusal  of  the 
directors  to  consent  to  a  transfer  of  the  shares. 
Taylor  v.  Stray,  2  C.  B.,  N.  S.  175  ;  3  Jur.,  N.  S. 
540.  Affirmed,  2  C.  B.,  N.  8.  197  ;  26  L.  J.,  C.  P. 
287  ;  3  Jur.,  N.  S.  964— Ex.  Ch. 

In  equity  the  liability  of  a  principal  to  in- 
demnify his  agent  is  not  confined  to  actual 
losses,  but  extends  to  all  the  liabilities  of  the 
agent  incurred  on  behalf  of  the  principal. 
Lacey  v.  7//7/,  Crawley^ s  claim,  18  L.  B.,  Eq. 
1 82  ;  43  L.  J.,  Ch.  551  ;  30  L.  T.  484  ;  22  W.  R.  586. 

C,  broker  for  H.,  entered  into  contracts  for 
purchase  of  stock  for  the  next  settling  day,  15th 
of  July,  1870.  The  contracts  were  in  the  usual 
form,  subject  to  the  rules  and  usages  of  the 
Stock  Exchange,  and  the  broker's  notes  fi-om 
time  to  time  sent  to  H.  also  had  these  words. 
When  that  day  arrived  C,  by  request  of  H.,  and 
relying  on  a  promise  of  H.  to  settle  on  that  day 
the  amount  then  due  to  C.  for  brokerage  and 
losses,  continued  the  contracts  till  next  settling 
day.  H.  did  not  settle  his  account  on  the  15th. 
On  the  16th  the  Norwich  Bank,  in  which  he  was 
partner,  stopped  payment,  and  H.  became  in 
fact  insolvent.  C.  was  thereupon  declared  a  de- 
faulter on  the  Exchange.  According  to  the 
rules,  all  his  transactions  were  immediately 
closed.  No  loss  accrued  to  the  principal  by  the 
closing  of  the  transactions  before  the  next 
settling  day.  Subsequently  C.  was  re-admitted 
to  the  Stock  Exchange,  on  payment  of  a  compo- 
sition, but  not  the  full  amount  of  his  debts. 


After  such  re-admission,  members  of  the  Stock 
Exchange  were  in  effect  forbidden  by  the  rules 
of  the  Exchange  to  sue  him  for  the  balance  of 
previous  losses  without  the  leave  of  the  com- 
mittee, which  was  rarely,  if  ever,  granted,  but  no 
legal  release  was  given  to  him.  In  a  creditors' 
suit  instituted  for  administering  the  estate  of  H., 
C.  claimed  for  the  whole  amount  shewn  to  be 
due  to  him  for  brokerage  and  losses,  by  an  ac- 
coimt  made  up  on  the  footing  of  all  transactions 
being  closed  on  the  day  of  the  insolvency  of  H., 
the  amount  of  claini  being  calculated  on  the  full 
amount  of  the  liabilities  of  C.  in  respect  of  the 
contracts  for  stocks,  and  not  the  amount  that  he 
had  actually  paid  on  those  contracts : — Held, 
first,  that  on  the  insolvency  of  H.,  the  trans- 
actions might  be  closed  according  to  the  rules  of 
the  Stock  Exchange,  without  affecting  the  right 
of  C.  to  an  indenmity  from  H.    Ih. 

Held,  secondly,  that  C.  not  having  had  a  legal 
release  from  claims  under  the  contracts,  but 
being  still  liable  in  law  for  the  full  amount,  waa 
entitled  to  claim  against  the  estate  of  H.  for  the 
full  amount  of  losses  on  the  contract,  including 
not  only  what  he  had  actually  paid,  but  also  the 
amount  for  which  he  was  legally  liable.    Ih, 

Other  Cases.] — Quaere,  whether  a  commission 
agent  is  entitled  to  be  indemnified  out  of  the 
proceeds  of  his  principal's  goods  sold  by  him 
against  all  liabilities  incurred  by  him  on  account 
of  his  principal,  including  the  amount  of  an  ac- 
commodation bill  drawn  by  the  principal  and 
accepted  by  such  agent.  Hood  r.  Stallyhrass,  3 
App.  Cas.  880  ;  38  L.  T.  826  ;  27  W.  B.  1— P.  C. 

If  a  broker  advances  money,  and  g^ves  his  ac- 
ceptances on  the  credit  of  goods  lodged  in  his 
hands,  the  owner  cannot  demand  them  without 
a  full  indemnity  ;  and  giving  his  counter-accept- 
ances, or  those  of  any  other  person,  to  the 
amount  of  those  given  by  the  trader,  and  be- 
coming payable  at  the  same  time,  is  not  a  suffi- 
cient indemnity.  Pulteney  v.  Keymer,  3  Esp. 
182. 

12.  Agent's  Lien. 

For  CFeneral  Balance.] — A  factor  has  a  lien  on 
his  principal's  goods  for  the  general  balance  due 
to  Mm.  Oodin  v.  London  Assurartce  Oympany, 
1  W.  Bl.  104. 

If  A.  deposits  goods  with  B.  for  sale,  and  B. 
promises  to  pay  the  proceeds  to  A.  when  sold,  B. 
has  no  lien  on  them  (If  not  sold)  for  the  balance 
of  his  general  account  arising  upon  other  articles. 
WalUr  V.  Birch,  6  T.  R.  258. 

Bills.] — Bills  remitted  to  a  &ctor  or  a  banker, 
while  unpaid,  are  in  the  nature  of  goods  un- 
sold, and,  on  failure  of  the  factor,  must  be  re- 
turned to  the  principal,  subject  to  such  lien  as 
the  factor  may  have  thereon.  Zinclt  v.  Walker ^ 
2W.  Bl.  1154. 

Goods  most  be  in  Possession.] — A  factor  has 
no  lien  on  goods  for  a  general  balance,  unless 
they  come  into  his  actual  possession.  Kinloch 
V.  Craig,  3  T.  R.  119,  783  ;  4  Bro.  P.  C.  47. 

A  factor  can  only  claim  a  lien  for  his  general 
balance  upon  goods  which  come  to  his  hands  as 
factor.    Dixon  v.  Stansfield,  10  C.  B.  399. 

PoUoy  of  Insnranee.] — A.  k  Co.,  who  carried 
on  business  at  Hull  as  merchants,  factors,  ship 


45         PRINCIPAL  AND   AG^WF— Principal  attd  Third  Party.         46 

out  of  the  commission.     Graham  v.  Aekroyd,  10 
Hare,  192 ;  22  L.  J.,  Ch.  1046  ;  17  Jur.  667. 

Where  the  owner  of  goods  was  indebted  to 
a  factor  in  a  sum  exceeding  their  value,  and  con- 
signed them  to  him  for  sale  ;  and  the  factor, 
being  indebted  to  S.  in  more  than  their  worth, 
sold  them  to  him,  and  afterwards  became  bank- 
rupt ;  and  on  a  settlement  of  accounts  between 
8.  and  the  assignees  of  the  factor,  the  former 
allowed  credit  to  them  for  the  price  of  the  goods, 
and  then  proved  the  residue  of  his  claim  against 
the  estate  : — Held,  that,  as  the  factor  had  a  lien 
on  the  whole  price  of  the  goods,  such  settlement 
of  accounts  between  the  vendee  and  the  assignees 
was  a  good  answer  to  an  action  against  the 
vendee  for  the  price  of  the  goods,  brought  either 
by,  or  on  the  account  of,  the  original  owner. 
Hudson  V.  Oranger^  5  B.  &  A.  27. 


and  insurance  brokers  and  general  agents,  had 
had  various  dealings  as  factors  with  B.  &  Co.,  of 
London.  Whilst  these  dealings  were  going  on 
between  them,  B.  &  Co.  wrote  to  A.  &  Co.  re- 
questing them  to  get  a  policy  of  insurance 
effected  for  them  on  a  ship,  for  a  voyage  from 
the  Downs  to  South  America,  and  thence  to  the 
West  Indies.  A.  &  Co.  procured  the  insurance  to 
be  effected.  B.  &  Co.  remitted  them  the  pre- 
miums, the  policy  remaining  in  the  hands  of  A. 
k  Ca  : — Held,  that  A.  &  Co.  were  not  entitled  to 
hold  the  policy  as  a  lien  for  the  general  balance 
due  to  them  as  factors  from  B.  &  Co.  Ih.  See 
also  Mildred  ▼.  Maspons^  pott,  col.  48. 

As  a  Snretj.] — ^A  factor  who  becomes  surety 
for  his  principal,  has  a  lien  on  the  goods  sold  by 
him  for  his  principal,  to  the  amount  of  the  sum 
for  which  he  has  so  become  surety.  Drinkwater 
V.  Goodwin^  Cowp.  251. 

If  a  broker  advances  money,  and  gives  his  ac- 
ceptances on  the  credit  of  goods  lodged  in  his 
lumds,  he  has  a  lien  on  them,  and  may  retain 
them  nntll  the  owner  gives  him  a  full  indemnity. 
Pulteney  v.  Keymer^  3  Esp.  182. 

For  Sunn  Due  in  fatnro.]  —  A  principal 
gave  notice  to  his  &ctor  of  an  intended  consign- 
ment of  a  ship  to  him  for  the  purpose  of  sale, 
and  in  consequence  drew  bills  on  him,  which  the 
£sctor  accepted :  and  then  the  principal  died, 
and  his  executors  directed  the  captain  of  the  ship 
to  follow  his  former  orders ;  who,  thereupon,  de- 
livered the  ship  into  the  possession  of  the  factor, 
who  sold  the  same  : — Held,  that  the  factor  had  a 
lien  upon  the  proceeds,  as  well  for  the  amount 
of  money  disbursed  by  him  for  the  necessary  use 
of  the  ship  on  its  arrival,  and  for  the  accept- 
ances by  him  actually  paid,  as  for  the  amount 
of  his  outstanding  acceptances  not  then  due. 
Ilammond*  v.  Barclay ^  2  East,  227. 

Hot  Trmnfforable.] — ^The  right  of  lien  being 
personal  cannot  be  transferred  by  any  tortious 
act  of  the  broker.  JiPComhie  v.  iavies,  7  East, 
3  ;  3  Smith,  3. 

Agroement  as  to.] — ^An  agreement  by  a  broker 
that  he  will  sell  goods  for  his  principal,  and  pay 
over  the  whole  proceeds  without  setting  off  a 
debt  then  due  to  him  from  his  principal,  is  not 
binding  upon  the  broker  so  as  to  deprive  him  of 
his  legal  nght  of  lien.  M^CHllivray  v.  Simpson, 
9  D.  &  B.  35  ;  2  C.  &  P.  320. 

Bight  of  Crown  eonflieting.^ — Goods  in  the 
hands  of  a  factor,  on  which  he  had  a  lien  for 
advances,  were  seized  by  the  crown  under  an 
extent : — ^Held,  that  the  lien  of  the  crown  over- 
rode that  of  the  factor.  AtL'Gen.  v.  Truetnan, 
11  M.  &  W.  694 ;  13  L.  J.,  Ex.  70.  See  Att.- 
Gen,  V.  Walmsley,  12  M.  &  W.  179  ;  13  L.  J., 
Ex.  66. 

Penonal  Semedy  at  well  as  Lien~In  what 

CasM.] — ^Where  a  &ctor  makes  advances  he  has  a 
personal  remedy  against  the  principal  as  well  as 
a  lien  on  the  fund  ;  and  this  is  the  same  whether 
the  factor  has  or  has  not  a  del  credere  commis- 
sion, except  that  when  the  factor  having  a  del 
credere  commission  has  sold  the  goods,  he  cannot 
sue  the  principal  for  advances  which  are  covered 
by  the  price  of  the  goods,  that  price  being  war- 
ranted to  the  principal  by  the  guarantee  arising 


In  Case  of  Bankruptcy.] — W.  was  appointed 
agent  of  a  company  for  the  sale  of  goods  manu- 
factured by  them.  Part  of  the  arrangement  was 
that  the  company  should  draw  on  W.  against 
the  goods  assigned  to  him  as  agent.  W.  accepted 
a  bill  for  200/.  at  four  months'  date  ;  before  the 
bill  arrived  at  maturity  the  company  was  orderetl 
to  be  wound  up,  and  the  goods  then  in  possession 
of  W.  were  taken  by  the  liquidators  and  sold  by 
them.  W.  honoured  the  bill  when  it  arrived  at 
maturity :— Held,  that  W.  had  a  lien  on  the 
goods  to  the  extent  of  the  payment  by  him  in 
respect  of  the  bill,  and  that  he  was  entitled  to 
be  repaid  the  amount  paid  by  him,  out  of  the 
proceeds  of  the  sale  of  the  goods.  Parys  Patent 
Fdted  Fabric  Conwafiy,  In  re,  1  Ch.  D.  631  ;  45 
L.  J.,  Ch.  318  ;  24  W.  R.  507. 

S.,  who  had  for  many  years  traded  as  a  timber 
merchant  in  his  own  name,  entered  into  an 
agreement  with  F.  &  Co.,  who  were  also  timber 
merchants,  to  carry  on  his  business  thenceforth 
as  their  agent  at  a  remuneration  by  way  of  a 
share  of  profits.  The  business  was  thenceforth 
carried  on  under  this  agreement,  but  in  the 
name  of  S.  as  before.  S.  dealt  with  the  timber 
in  his  possession  as  if  he  were  the  absolute  owner 
of  it  (except  as  between  himselE  and  F.  &  Co.), 
and  there  v^as  nothing  done  to  inform  the  out- 
side world  of  the  change  which  had  taken  place. 
In  the  course  of  the  business  F.  &  Co.  drew  bills 
on  S.,  which  he  accepted  in  his  own  name  to  be 
protected  by  F.  &  Co.  Both  F.  k  Co.,  and  after- 
wards S.  filed  liquidation  petitions.  Before  S.*s 
liquidation  F.  &  Co.*s  trustee  demanded  the 
timber  in  his  hands,  which  was  refused  : — Held, 
that  to  the  extent  of  the  current  bills  S.'s  estate 
had  a  lien  on  the  timber.  Fawcusy  In  re,  Buck, 
Ex  parte,  3  Ch.  D.  796 ;  34  L.  T.  807. 


III.    RIGHTS  AND  LIABILITIES  OF  PRIN- 
CIPALS AND  THIRD  PARTIES. 

1.  Action  by  Pbincipals  on  Contracts  of 

Agbnts. 

When  Principals  Undisclosed.] — ^When  a  con- 
tract is  entered  into  by  an  agent  in  his  own 
name,  the  principal  may  sue  upon  it,  even 
though  it  is  in  part  to  be  performed  by  the  agent 
personally.  Phelpt  v.  Prothero,  16  C.  B.  370  ; 
24  L.  J.,  C.  P.  225  ;  1  Jur.,  N.  S.  1170. 

Although  an  agent  enters  into  an  agreement 
for  the  purchase  of  an  estate  in  his  ovni  name, 
and  appears  to  act  on  his  own  account,  yet,  on 
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the  vendor^B  default  in  compIetiDg  the  purchase, 
the  principal  may  maintain  an  action  for  the 
deposit  in  his  own  name.  Norfolk  {Buke)  v. 
Worthy,  I  Camp.  337. 

The  rule  that  an  undisclosed  principal  may  sue 
and  be  sued  upon  mercantile  contracts  made  by 
an  agent  in  his  own  name,  subject  to  any  de- 
fences or  equities  which  without  notice  may  exist 
against  the  agent,  is  applicable  to  policies  of 
marine  insurance  under  the  Canadian  as  well  as 
under  the  English  law.  Brouming  v.  Prorincial 
Insurance  Cktmpany  of  Canada,  5  L.  R.,  P.  C. 
263  ;  28  L.  T.  853  ;  21  W.  R.  587. 

But  in  assumpsit  on  a  charter-party  executed 
not  by  the  plaintiff  but  by  a  third  person  who  in 
the  contract  described  himself  as  '*  owner  of  the 
ship  : " — Held,  that  evidence  was  not  admissible 
to  shew  that  such  person  contracted  merely  as 
the  plaintifiTs  agent.  Humble  v.  Hunter^  12 
Q.  B.  310  :  17  L.  J.,  Q.  B.  350. 

If  a  broker  enters  into  a  contract  for  an  undis- 
closed principal,  the  latter  may  sue  on  such 
contract  in  his  own  name ;  and  a  rule  of  the 
Exchange,  on  which  the  contract  was  made, 
which  declares  that  a  contract  made  by  a  broker 
for  an  undisclosed  principal  shall  be  regarded  as 
the  contract  of  the  broker  only,  does  not  control 
this  right,  even  although  the  principal  was  cog- 
nizant of  such  rule.  Humphrey  v.  Lueas,  2  C.  & 
K.  152 ;  S.  P.,  Langton  v.  Waite,  6  L.  R.,  Eq. 
165  ;  37  L.  J.,  Ch.  346. 


Kotioe — Keani  of  Knowledge.] — A.  in- 


trusted B.  with  goods  for  sale  as  his  factor.  B.,  to 
A.*s  knowledge,  sold  the  goods  to  C.  B.  sold  as 
his  own,  and  C.  did  not,  in  fact,  know  that  he  was 
in  this  transaction  the  agent  or  factor  of  A.  In 
an  action  by  A.  against  C.  for  the  price  of  the 
goods,  C.  pleaded  that  he  believed  at  the  time  of 
sale,  the  goods  were  absolutely  the  property  of 
B.,  and  that  B.,  being  indebted  to  him  at  that 
time  in  a  sum  more  than  sufficient  to  pay  for  the 
goods,  he  sought  to  set  off  that  amount  as  against 
it.  Demurrer,  on  the  ground  that  the  plea  should 
have  gone  on  to  allege,  not  merely  that  C.  be- 
lieved the  goods  to  be  the  sole  property  of  B., 
but  that  he  had  no  means  of  luiowing  to  the 
contrary,  and  that  he  had  no  notice  that  the 
goods  were  the  property  of  A. : — Held,  that  the 
plea  was  good  ;  that  in  its  present  shape  it  suffi- 
ciently averred  want  of  notice ;  and  scmblc,  that 
even  if  the  plea  did  not  amount  to  an  allega- 
tion of  want  of  notice,  the  absence  of  notice 
would  be  matter  of  evidence,  and  need  not  ap- 
pear in  the  plea.  Borries  v.  Imperial  Ottoman 
Bank,  9  L.  R.,  C.  P.  38 ;  43  L.  J.,  C.  P.  3  ;  29 
L.  T.  689  ;  22  W.  R.  92. 

Privity  of  Contract— Foreign  Prineipals.] — 
When  a  foreign  correspondent  instructs  his  Eng- 
lish agents  to  order  goods  for  him  in  this  country, 
the  person  contracting  with  the  agent  to  supply 
such  goods  is  not,  although  he  knew  for  wnom 
the  goods  were  intended,  liable  to  an  action  for 
breach  of  his  contract,  at  the  suit  of  the  prin- 
cipal. Die  Elhinger  Actien-  OeielUchuft  v.  u,aye, 
8  L.  R.,  Q.  B.  313  ;  42  L.  J.,  Q.  B.  161 ;  28  L.  T. 
405. 

A  foreign  company  entered  into  negotiations 
through  S.  k.  Co.,  London  commission  merchants, 
for  the  supply,  by  C,  of  certain  railway  wheels 
and  axles ;  and  he,  in  consequence,  had  an  inter- 
view on  the  29th  of  January  at  S.  &  Co.'s  office 
with    S.,  one   of   the    partners,    and    H.,  the 


managing  director  of  the  foreign  company ;  and 
C.  signed  in  a  diary  of  8.  the  following  entry  : 
^'Mr.  C.  offers  to  supply  150  sets  of  wheels  and 
axles  (describing  them)  at  31Z.  per  set,  to  be  de- 
livered free  on  board  at  Hull  during  February 
and  March.  This  offer  to  remain  open  until  the 
3rd  of  February."  On  the  3rd  of  February  S. 
&  Co.  telegraphed  and  wrote,  "  We  confirm  the 
order  for  150  sets  of  wheels  and  axles,"  repeating 
the  terms  of  the  offer.  Bome  of  the  sets  were 
delivered  by  C,  the  invoices  being  made  out  to 
S.  &  Co.,  and  they  paid  for  them  ;  but  the  de- 
livery of  most  of  the  sets  was  after  March,  and 
the  company  sued  for  a  breach  of  the  contract. 
At  the  trial  it  was  objected  that  the  contract 
was  with  S.  &  Co.,  and  not  with  the  company. 
The  judge  left  it  to  the  jury  to  say  whether  the 
contract  was  with  S.  &  Co.,  or  with  the  company. 
The  jury  found  for  C. : — Held,  that  the  direction 
and  verdict  were  right.    Th, 

When  a  foreign  principal  orders  goods  of  a 
broker  here,  who  buys  them  in  his  own  name, 
though  the  vendor  knows  be  is  acting  as  agent, 
and  the  broker  pays  the  vendor  the  purchase- 
mone^,  which  he  afterwards  receives  from  his 
principal,  and  it  turns  out  that  the  goods  were 
not  in  existence  at  the  time  of  the  contract,  the 
principal  cannot  recover  back  the  money  paid 
from  his  agent,  the  broker,  but  must  proceed 
against  the  vendor  for  it.  RUhourgh  v.  Bruck- 
ner,  3  C.  B.,  N.  S.  812  ;  27  L.  J„  C.  P.  90. 

The  defendants,  an  English  firm,  traded  with 
D.,  a  Spanish  shipping  agent  at  Havannah.  The 
plaintiffs,  who  were  Spanish  merchants  at  Ha- 
vannah, consigned  a  cargo  of  goods  to  the  defen- 
dants through  the  agency  of  D.  The  defendants 
knew  that  D.  was  acting  for  a  third  party  who 
was  alluded  to  as  the  '*  interesado,"  but  the  name 
of  the  plaintiffs  was  not  disclosed.  The  defen- 
dants effected  an  insurance  in  London  on  the 
ship  in  the  name  of  themselves  and  for  the 
benefit  of  all  parties  interested.  The  ship  having 
been  lost,  the  policy-money  was  paid  to  the 
defendants,  and  D.  being  insolvent,  tne  plaintiffs 
claimed  the  whole  of  the  money  after  deducting 
the  premiums  and  expenses.  The  defendants 
claimed  a  lien  for  the  balance  of  their  general 
account  due  from  D. : — Held,  that  there  was 
privity  of  contract  between  the  plaintiffs  and 
defendants,  and  that  the  plaintiffs  nad  a  right  of 
action  against  the  defendants  for  the  balance  of 
the  policy-moneys.  And  further,  that  the  defen- 
dants haid  no  lien  on  the  money,  or  right  of  set- 
off for  the  balance  of  their  general  account  due 
from  D.  Hermano  v.  Mildred,  9  Q,  B.  D.  530  ; 
51  L.  J.,  Q.  B.  604  ;  47  L.  T.  318  ;  30  W.  R.  862 
— C.  A.  Affirmed  in  H.  L.,  sub  nom.  Mildred 
V.  Manpons,  8  App.  Cas.  874  ;  63  L.  J.,  Q.  B.  33 ; 
32  W.  R.  125. 

The  plaintiffs,  who  were  landowners  in  New 
Zealand,  were  in  the  habit  of  shipping  wheat 
from  New  Zealand  to  England  for  sale  on  the 
London  market,  taking  bills  of  lading  whidi 
made  the  wheat  deliverable  to  themselves  in 
London,  and  indorsing  these  bills  to  M.  and  T., 
merchants  and  factors  at  Glasgow,  with  instruc- 
tions to  sell  the  wheat  in  London.  M.  and  T. 
having  no  house  or  agency  in  I/ondon  were  them- 
selves in  the  habit  of  indorsing  these  bills  of 
lading  to  the  defendants,  who  were  corn-factors 
and  brokers  in  London,  for  the  purpose  of  their 
selling  there  the  wheat.  When  any  sales  were 
effected,  M.  &  T.  delivered  account  sales  to  the 
plaintiffs  in  the  usual  form,  deducting  a  del 
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credere  commission  of  3Z.  per  cent.,  whilst*  the 
tenns  upon  which  the  defendants  were  employed 
by  M.  and  T.  were  different,  being  a  factorage  of 
21,  per  cent,  and  not  a  del  credere  commission. 
The  indorsement  of  the  bills  of  lading  by  the 
plaintiffs  to  M.  and  T.  and  by  M.  and  T.  to  the 
defendants,  was  in  each  case  only  for  the  parpose 
of  selling  the  wheat  and  without  the  intention  of 
paesing  any  property  in  it.  The  plaintiffs  knew 
that  the  sales  effected  for  them  by  M.  and  T.  in 
London  were  made  by  brokers  employed  by  M.  & 
T.,  but  the  plaintiffs  were  in  no  way  parties  to 
the  particular  contracts  of  sale  nor  were  their 
names  disclosed  upon  them.  The  defendants 
effected  sales  of  certain  cargoes  of  wheat  which 
had  been  so  consigned  for  sale  by  the  plaintiffs 
in  the  above  mode,  and  paid  the  proceeds  into 
their  own  account  with  their  bankers,  and  from 
time  to  time  made  remittances  to  M.  &  T.  on  ac- 
count of  them ;  but  upon  reference  to  the  de- 
fendants' books  of  account  the  proceeds  of  the 
particular  caigoes  could  be  separated  and  identi- 
fied. M.  and  T.  carried  on  a  business  at  Leith  as 
well  as  at  Glasgow,  and  they  employed  the  de- 
fendants in  respect  of  both,  and  when  they 
stopped  payment,  which  they  did,  they  were  in- 
debted to  the  defendants  upon  the  Leith  account 
but  not  on  the  Glasgow  account.  The  plaintiffs 
haTing  brought  an  action  against  the  defendants 
for  the  net  balance  of  the  proceeds  of  the  said 
caiigoes  of  wheat  after  deducting  the  remittances 
made  to  M.  and  T.  in  respect  thereof,  but  with- 
out giying  credit  due  to  them  from  M.  &  T.  on 
other  transactions,  the  jury  found  at  the  trial 
first,  that  the  plaintiffs  did  not,  through  their 
agents,  employ  the  defendants  to  sell  and  ac- 
count for  the  proceeds  of  the  wheat ;  secondly, 
that  the  defendants  knew,  or  had. reason  to  be- 
lieye,  that  M.  and  T.  were  acting  in  the  sales  as 
agents  for  a  third  person  :^-Held,  that  the  plain- 
tiffs were  not  entitled  to  recover,  as  there  was 
no  pririty  of  contract  between  them  and  the  de- 
fendants, and  the  defendants  did  not  stand  in 
any  fiduciary  character  towards  the  plaintiffs  so 
as  to  entitle  the  latter  to  follow  the  proceeds  of 
their  property  in  the  defendants*  hands,  and  as 
whateyer  right  the  plaintiffs  might  have  had  as 
owners  to  claim  the  wheat  before  it  had  been 
sold,  they  had  no  right,  after  such  sale,  to  the 
proceeds,  without  giving  credit  for  the  sum  due 
to  the  defendants  from  M.  and  T.,  on  their 
general  account.  Keto  Zealand  and  Australian 
Land  Company  v,  WatsonJ  Q.  B.  D.  374 ;  60  L.  J., 
Q.  B.  433 ;  44  L.  T.  675  ;  29  W.  R.  694—0.  A. 


Bight    of    Third    Party    to    Sue.]— 


A«  and  B.  agreed  with  C,  on  behalf  of  a  com 
pany  intend^  to  be  formed,  that  A.  and  B. 
diould  sell  and  the  company  buy  a  certain  busi- 
aess,  and  it  was  a  term  of  the  agreement  that 
sixty  guineas  should  be  paid  to  J.  and  P.,  solici- 
tors, for  their  expenses  and  charges  in  register- 
ing the  company.  The  memorandum  of  associa- 
tion adopted  this  agreement,  and  the  directors 
subsequently  ratified  it.  An  order  having  been 
made  for  winding  up  the  company,  J.  and  P. 
claimed  to  prove  for  the  sixty  guineas  : — Held, 
that  a  contract  between  A.  and  B.  and  the  com- 
pany, to  which  J.  and  P.  were  in  no  way  parties, 
that  the  company  should  pay  mofiey  to  J.  and 
P.,  would  not  entitle  J.  and  P.  to  proceed  against 
the  company.  Gregory  Y.  Williamit  (3  Mer.  682) 
explain^  Empreu  Engineering  Company^  In 
fe,  16  Ch.  D.  125 ;  43  L.  T.  742  j  29  W.  R.  342— C.  A. 


The  mere  fact  that  a  company  has  received 
and  adopted  the  benefit  of  services  performed 
by  a  solicitor  employed  by  the  promoter  in  trans- 
actions preliminary  to  the  formation  of  the  com- 
pany, even  where  the  company  has  agreed  with 
the  promoter  to  pay  such  preliminary  expenses, 
will  not  give  the  solicitor  any  right  to  sue  the 
company  except  through  the  promoter.  There  is 
a  distinction  where  a  statutory  obligation  to  pay 
is  specially  imposed  upon  the  company.  Rothev' 
ham  Alum  and  CItemieal  Co,^  Ifi  re^  Peace,  Ex 
parte,  25  Ch.  D.  103 ;  53  L.  J.,  Ch.  290 ;  32 
W.  R.  131— C.  A. 

Li  May,  1863,  a  father,  on  the  occasion  of  the 
admission  of  his  son  as  an  underwriting  member 
of  Lloyd's,  addressed  to  the  managing  committee 
of  that  body  a  letter,  by  which  he  held  himself 
responsible  for  all  his  son's  engagements  in  that 
capacity.  Lloyd's  was  then  a  voluntary  associa- 
tion, governed  by  certain  bye-laws,  under  which 
a  person  once  admitted  a  member  could  not  be 
excluded  from  membership  except  in  the  event  of 
his  bankruptcy  or  insolvency.  In  1871  the 
society  was  incorporated  by  act  of  parliament, 
all  the  lights  of  the  committee  on  behalf  of  the 
members  being  vested  by  the  act  in  the  corpora- 
tion. In  1876  the  father  died,  and  notice  of  his 
death  was  shortly  afterwards  given  to  Lloyd's. 
In  1878  the  son  became  bankrupt  and  thereupon 
ceased  to  be  a  member  of  Lloyd's : — Held,  that 
the  committee  of  Lloyd's,  and  the  corporation  of 
Lloyd's  as  their  successors,  were  trustees  of  the 
benefit  of  the  guarantee  for  all  the  persons, 
whether  members  or  outsiders,  with  whom  the 
son  had  contracted  engagements  as  an  under- 
writing member,  and  that  the  corporation  could 
maintain  an  action  to  enforce  the  guarantee 
against  the  father's  estate  for  the  benefit  of  all 
those  persons;  on  the  ground,  as  to  the  out- 
siders, that  the  brokers,  through  whom  the  son's 
engagements  with  them  were  contracted,  were 
trustees  for  their  principals  of  the  right  which 
they  themselves  had  to  call  on  their  own  agents, 
Lloyd's,  to  enforce  the  guarantee  for  their 
benefit.  Lloyd*9  v.  Harper,  16  Ch.  D.  290  ;  50 
L.  J.,  Ch.  140  ;  43  L.  T.  481  ;  29  W.  R.  452— C.  A. 

Where  A.  enters  into  a  written  contract  with 
B.  alone,  for  the  purpose  of  giving  B.  a  security 
for  the  repayment  of  money  which  the  recitals 
shew  to  have  been  in  fact  advanced  by  C.  and  D. 
jointly  with  B  ;  C.  and  D.  are  entitled  to  sue  on 
the  agreement  either  directly  or  through  B.  as 
trustee  for  them.  Flower  v.  Buller,  15  Ch.  D. 
665  ;  49  L.  J.,  Ch.  784  ;  43  L.  T.  311  ;  28  W.  R. 
948. 


2.  Liability  op  Principal  to  Third  Party. 
a.  On  Contracts. 
L  In  what  Ca»et, 

General  Principle.] — The  principal  in  a  busi- 
ness who  holds  out  an  agent  to  the  world  as 
ostensible  principal,  and  carries  on  the  business 
under  the  management  of  and  in  the  name  of 
such  agent,  is  bound  by  all  such  acts  and  con- 
tracts of  the  agent  as  are  incidental  to  the 
ordinary  conduct  of  the  business,  and  such  lia- 
bility as  to  the  rest  of  the  world  cannot  be 
restricted  by  any  private  arrangement  between 
them.  Edmunds  v.  Bushell,  1  L.  R.,  Q.  B.  97  ; 
35  L.  J.,  Q.  B.  20 ;  12  Jur.,  N.  S.  332. 

When  one  has  so  acted  as  from  his  conduct  to 
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lead  another  to  believe  that  he  has  appointed 
some  one  to  act  as  his  agent,  and  knows  that 
that  other  person  is  about  to  act  on  that  behalf, 
then,  unless  he  interposes,  he  would,  in  general, 
be  estopped  from  disputing  the  agency,  though 
in  fact  no  agency  existed.  Pole  v.  Leash^  9  Jur., 
N.  S.  829. 

Where  a  trader  allows  his  agent  to  hold  him- 
self out  as  being  the  real  owner  of  the  concern, 
carrying  on  the  business  on  his  own  account, 
and  the  agent  accordingly  deals  with  a  creditor 
of  his  own,  on  the  terms  that  the  goods  supplied 
by  him  to  such  creditor  shall  be  taken  in  satis- 
faction of  the  debt,  at  the  prices  invoiced  to  him, 
there  is,  in  fact,  no  sale  of  the  goods,  and  the 
trader  cannot  recover  from  him  the  price  in  an 
action  ex  contractu.  Ramosottl  v.  Boioring^  7 
C.  B.,  N.  S.  851 ;  29  L.  J.,  C.  P.  30 ;  6  Jur.,  N.  S.  172. 

Authority  of  Agent.] — The  defendant  owned 
a  jeweller's  shop  at  Lewes,  living  himself  at 
London,  and  visiting  the  shop  monthly.  The 
shop  was  managed  by  a  shopman,  from  whom 
the  plaintiff  had  for  some  years  received  orders 
at  Lewes,  in  the  defendant's  name,  for  goods, 
which  were  sent  to  the  shop,  and  afterwards 
paid  for  by  the  defendant.  The  shopman  ab- 
sconded and  came  to  London,  and  onlered  jewel- 
lery there  of  the  plaintiff  in  the  defendant's 
name,  which  he  carried  away  with  him  : — Held, 
that  the  previous  course  of  dealing  justified  the 
plaintiff  in  assuming  that  the  shopman  had 
general  authority  to  order  goods  for  the  shop  on 
the  defendant's  credit,  and  that  the  defendant 
was  therefore  liable  for  the  goods  obtained  by 
the  shopman  in  London.  Summers  y.  Solomun^ 
26  L.  J.,  Q.  B.  301  ;  3  Jur.,  N.  S.  962. 

A.,  in  London,  authorized  B.,  a  broker  in  Liver- 
pool, to  buy  goods  for  him  on  certain  terms.  B. 
.bought  the  goods  on  terms  which  so  far  differed 
from  the  authority,  as  to  omit  a  stipulation  which 
was  contained  in  the  authority,  and  to  express 
one  which  was  not  therein  mentioned  ;  but  both 
these  were  stipulations  which  would  have  been 
by  custom  annexed  to  the  contract,  unless  ex- 
pressly excluded  : — Held,  that,  as  the  effect  was 
the  same  as  if  the  contract  had  been  made  in  the 
very  words  of  the  authority,  it  was  within  the 
scope  of  the  broker's  authority  to  make  such  a 
contract,  and  that  it  was  binding  on  the  prin- 
cipal. Heyworth  v.  Knight,  17  C.  B.,  N.  S.  298  ; 
33  L.  J.,  C.  P.  298  ;  10  Jur.,  N.  S.  866. 

Written  communications  passed  between  two 
brokers,  in  which  the  terms  of  a  sale  of  goods 
were  proposed  and  assented  to.  The  letter  of  the 
buying  broker  finally  accepting  the  offer,  con- 
cluded with  these  words :  "  contract,  we  presume, 
in  due  course."  The  contract  was  sent,  and  was 
accepted  by  the  buying  broker,  but  was  repu- 
diated by  his  principal,  as  not  within  the  scope 
of  the  broker's  authority  : — Held,  that  the  con- 
tract contained  in  the  previous  written  commu- 
nications, which  was  within  the  scope  of  the 
broker*s  authority,  was  not  the  less  binding  on 
the  principal,  by  reason  of  the  subsequent  send- 
ing of  the  unauthorized  contract.    lb. 

The  licensed  owner  of  a  public-house  is  not 
liable  for  spirits  supplied  to  the  person  whom  he 
has  left  in  possession  of  the  premises  as  manager 
of  the  business,  although  the  invoices  are  made 
out  in  his  name,  if  he  has  only  authorized  such 
manager  to  deal  with  particular  persons,  and  the 
spirits  were  not  supplied  by  one  of  them.  In 
such  a  case  there  is  no  evidence  of  liability  on 


the  part  of  the  owner  to  be  left  to  the  ji 
Daun  V.  Simmhis,  41  L.  T.  783  ;  28  W.  R.  1 
44  J.  P.  264— C.  A. 

Seeret  Instmctions.}  —  Where  an  ageni 
clothed  with  ostensible  authority,  no  pri\ 
instructions  prevent  his  acts  within  the  scopt 
that  authority  from  binding  his  principal.  Wt 
his  authority  depends,  and  is  known  to  tb 
who  deal  with  the  agent  to  depend,  on  a  writ 
mandate,  it  may  iS  necessary  to  produce 
account  for  the  non-production  of  that  writ 
in  order  to  prove  what  was  the  scope  of 
agent's  authority.  National  Bolivian  Navi 
thn  Company  v.  Wilson^  5  App.  Cas.  209 ; 
L.  T.  70.    Per  Blackburn  (Lord). 

Speeial  InitmetioiLt.] — ^A  factor  having 
authority  to  sell  for  money  is  not  entitled 
barter.     Chterreiro  v.  PeiUf  3  B.  &  A.  616. 

£ffeet  of  Ciutoin.] — If  an  agent  is  emplq 
by  a  principal  to  deal  in  a  market,  the  usa 
and  customs  of  that  market  are  imported  i 
and  become  part  of  the  contract  between  th< 
and  bind  ais  well  the  principal  as  the  age 
Duncan  v.  Hill,  6  L.  R.,  Ex.  265  ;  40  L.  J., : 
137  ;  25  L.  T.  59  ;  19  W.  R.  894. 

Where  a  contract  which  requires  notice  of  si 
ment  of  goods  to  be  given  by  the  vendor  to 
purchaser  is  made  at  Liverpool  by  one  bro 
acting  for  both  parties,  by  the  usage  of*  tn 
there,  it  is  sufficient  if  notice  of  the  shipmen 
given  by  the  vendor  to  the  broker  : — ^Held,  tl 
this  usage  of  trade  was  binding  on  a  Lone 
merchant,  who  employed  a  broker  at  Liverp 
to  make  a  contract  for  him  there.  Graven 
Legg,  2  H.  &  N.  210  ;  26  L.  J.,  Ex.  316  ;  3  Ji 
N.  S.  519— Ex.  Ch. 

A  person  who  employs  a  broker  to  trans 
bttsincFS  for  him  in  a  market,  with  the  usages 
which  the  principal  is  unacquainted,  gives  h 
authority  to  contract  upon  the  footing  of  si: 
usages,  provided  they  are  only  such  as  relate 
the  mode  of  performing  the  contract,  and  do  i 
change  its  intrinsic  character.  JRMmon  v.  M 
lett,  7  L.  R.,  H.  L.  802  ;  44  L.  J.,  C.  P.  362  ; 
L.  T.  544.  Reversing  7  L.  R.,  C.  P.  84  ;  41  L. 
C.  P.  65  ;  26  L.  T.  207  ;  20  W.  R.  544. 

In  order  to  avoid  a  sale  made  by  a  broker, 
may  be  shewn  that,  by  the  custom  of  that  pi 
ticular  trade,  the  authority  of  the  broker  expir 
with  the  day  on  which  it  was  given.  Dickins 
V.  LUtoall,  4  Camp.  279  ;  1  Stark.  128. 

So,  by  the  custom  of  London,  where  goods  s 
sold  by  a  broker  to  be  paid  for  by  bill,  t 
vendor  has  a  right  to  annul  the  contract  wltb 
a  reasonable  time,  if  he  is  dissatisfied  with  t 
sufficiency  of  the  purchaser.  But  the  intimati 
of  his  dissent  must  be  made  as  soon  as  he  fa 
had  an  opportunity  of  making  inquiry ;  and  fi 
days  were  considered  too  long.  Ilodgson 
Dames,  2  Camp.  533. 

When  Implied.]— An  agent  cannot  sell  tl 
goods  of  his  principal  without  authority;  b 
such  authority  to  sell  may  be  implied  from  ci 
cumstances.  Dyer  v.  Pearson,  4  D.  &  R.  648  ; 
B.  &  C.  38. 

A  purchaser  of  hemp  lying  at  a  wharf,  had  i 
at  the  time  of  his  purchase,  transferred  in  tl 
wharfinger's  books  into  the  name  of  the  brok 
who  effected  the  purchase  for  him,  and  whoi 
ordinary  business  it  was  to  buy  and  sell  hemp :- 
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Held,  that  this  gave  the  broker  an  implied 
authority  to  sell  it,  and  that  his  sale  and  receipt 
of  the  money  bound  his  unknown  principal.  80, 
if  it  had  been  transferred  into  the  names  of  the 
principal  or  broker.  Pickering  y.  Bush,  15 
East,  38. 

Brokers  in  the  iisnal  habit  of  bnying  and  pay- 
ing for,  and  of  selling  and  receiving  the  value 
for  sugars  cm  speculation,  in  their  own  names, 
and  upon  their  own  judgment,  for  their  princi- 
pal ;  sometimes,  when  the  market  was  low, 
under  an  unlimited  authority  as  to  quantity  and 
price  ;  at  other  times  under  special  instructions 
to  buy  ;  but  guided  from  time  to  time  by  special 
instructions  to  sell,  and  limited  in  respect  of 
price,  and  advised  from  time  to  time  by  their 
principal  as  to  the  probable  rise  or  fall  of  the 
market ;  but  keeping,  only  a  general  account 
with  their  principal  of  the  sums  advanced  to  and 
received  for  him,  without  accounting  separately 
for  each  particular  lot  purchased  and  re-sold ; 
may  bind  nim  by  a  re-sale  of  a  particular  parcel 
of  sugars  before  purchased  and  paid  for  in  their 
own  names  and  lodged  in  their  own  warehouse, 
though  sold  under  the  price  directed  by  their 
principal,  for  whom  they  received  the  money, 
but  afterwards  failed  ;  the  general  authority  of 
the  brokers  to  sell,  so  as  to  bind  their  principal 
in  respect  of  the  purchaser,  being  to  be  col- 
lected from  their  general  dealing,  and  not  merely 
from  their  private  instructions  as  to  the  particu- 
lar parcel  of  goods.  Whitehead  v.  Tuckett,  15 
East,  400. 

A.,  a  widow,  married  B.,  whom  she  believed  to 
be  a  single  man.  She  was  not  the  personal  re- 
presentative of  her  deceased  husband,  but  she 
was  possessed  of  furniture  which  had  been  his 
property,  and  which  after  her  marriage  with  B. 
continued  in  the  house  in  which  they  lived.  B. 
sold  and  delivered  those  goods  to  C.,  with  A.'s 
concorrence,  and  C.  paid  B.  for  them.  After 
this  it  was  discovered  that  B.  vras  a  married 
man,  and  that  his  marriage  with  A.  was  void. 
This  was  unknown  either  to  A.  or  to  C.  tUl  after 
the  sale.  A.  sued  0.  for  the  value  of  the  goods  : 
— Heldf  that  the  property  being  in  the  personal 
representative  of  her  deceased  husband,  she 
could  not  maintain  an  action  against  any  one 
but  as  a  wrong-doer,  and  that  as  G.  had  taken 
the  goods  with  her  concurrence,  he  was  not  a 
wrong-doer  as  against  her.  And  that,  even  on 
the  supposition  that  the  goods  belonged  to  her, 
she  had  constituted  B.  her  agent  to  sell,  and 
oould  not  dispute  the  sale  made  by  him  as  her 
agent  to  an  innocent  party.  Waller  v.  Drak^ord, 
1  EL  Ic  BL  749 ;  22  L.  J.,  Q.  B.  274  ;  17  Jur.  853. 

Wken  Instmetioiif  Uncertain.] — If  a  principal 
gives  an  order  to  an  agent  in  such  uncertain 
terms  as  to  be  susceptible  of  two  different  mean- 
ings, and  the  agent  bonft  fide  adopts  one  of  them 
and  acts  upon  it,  it  is  not  competont  to  the 
principal  to  repudiate  the  act  as  unauthorized, 
because  he  meant  the  order  to  be  read  in  another 
sense  of  which  it  is  equally  capable.  Ireland  v. 
LiHngstane,  6  L.  R.,  H.  L.  395  ;  41  L.  J.,  Q.  B. 
201 ;  27  L.  T..79.  Reversing  5  L.  R.,  Q.  B.  516  ; 
39  L.  J.,  Q.  B.  282— Ex.  Ch. 

L.  sent  an  order  by  letter  to  T.  &  Co.,  com- 
mission agents  at  the  Mauritius,  to  ship  him  500 
tons  of  sugar  at  a  certain  price,  —  "fifty  tons 
more  or  less  of  no  moment,  if  it  enables  you  to 
get  a  suitable  vessel."  T.  &  Co.  purchased  and 
shipped  about  400  tons,  construing  the  letter  as 


an  order  to  purchase  up  to  500  tons,  and  assum- 
ing that  the  words  "  fifty  tons  more  or  less  *'  had 
reference  only  to  the  capacity  of  the  ship.  L. 
refused  to  take  the  sugar,  on  the  ground  that 
his  letter  was  an  order  for  a  shipment  by  one 
vessel  of  at  least  450  tons  and  not  more  than  550 
tons : — Held,  that  as  the  letter  was  capable  of 
the  construction  T.  &  Co.  had  put  upon  it,  L. 
was  bound  to  accept  the  sugar.    lb. 

When  a  principal  orders  his  agent  to  purchase 
a  certain  quantity  of  goods,  and  the  parties  ap- 
pear to  have  contemplated  that  the  whole  might 
not  be  obtainable  at  once,  the  order  will  be  con- 
strued as  divisible,  and  the  agent  will  be  autho- 
rized to  buy  a  smaller  quantity  if  the  whole  is 
not  to  be  had.  Johnston  v.  Kershaw,  2  L.  R„ 
Ex.  82  ;  36  L.  J.,  Ex.  44 ;  15  L.  T.  486  ;  15- 
W.  R.  354. 

limitation  of  Powers.^ — The  powers  of  an 
agen^  are  limited  by  the  limitation  of  the  powei's- 
of  the  principal.  Montreal  Assurance  Com- 
panv  V.  JPOilUvray,  13  Moore,  P.  C.  C.  87  ;  8 
W.  R.  165. 

Contracts  which  would  not  be  binding  on  a 
principal,  as  ultra  vires,  do  not  become  binding 
by  means  of  their  having  been  enteied  into 
through  the  medium  of  an  agent.    lb, 

Evidenee  of  Authority.] — A.  was  the  owner  of 
a  saw-mill,  and  B.  was  his  foreman.  B.,  as  the 
agent  of  A.,  but  without  any  express  authority, 
entered  into  a  .contract  in  writing,  to  supply  C* 
with  a  quantity  of  Scotch-fir  staves  :— Held,  that 
this  contract  was  binding  on  A.,  inasmuch  aa 
B.  must  be  presumed  to  have  had  a  general 
authority  to  enter  into  such  a  contract  as  the  one 
in  question.  Richardson  v.  Cartwright,  1  C.  jc 
K.  328. 

The  plaintiff,  having  sold  and  delivered  to  the 
defendants  granite  blocks,  which  they  refused  to- 
accept,  on  the  ground  that  the  blocks  were  oi 
dimensions  different  from  those  for  which  they 
had  contracted  ;  and  a  dispute  having  thus  arisen^ 
the  plaintiff  wrote  to  the  defendants  a  letter 
containing  the  following  passage : — "  I  have  seen 
£.,  and  he  has  consented  to  see  you  on  the  sub- 
ject of  the  granite,  and  I  have  authorized  him  to 
do  so,  and  if  possible  come  to  some  amicable 
arrangement  in  the  matter."  Shortly  afterwards 
E.  went  to  the  defendants,  and,  on  behalf  of  the 
plaintiff,  agreed  with  them  that  on  payment  ot 
50Z.  the  granite  should  be  theirs,  and  no  further 
claim  in  respect  of  it  made  by  the  plaintiff.  The^ 
plaintiff  repudiated  the  agreement  made  by  E., 
and  sued  the  defendants  for  the  price  of  the 
granite  : — Held,  that  the  plaintiff's  letter  to  the 
defendants  constituted  E.  his  agent,  with  power 
to  make  the  agreement  which  in  fact  he  did 
make,  and  that  the  plaintiff  was  therefore  bound 
by  it.  Trickett  v.  Tomlinson,  13  C.  B.,  N.  S. 
663  ;  7  L.  T.  678. 

B.  employed  C.  to  raise  money,  and  C.  procuredl 
1602.  from  A.,  which  he  handed  to  B.,  from 
whom  he  took  a  cheque  for  that  sum  payable  to* 
him  (C.)  or  bearer.  C.  subsequently  applied  to 
B.  for  payment  of  the  cheque.  In  an  action  by 
A.  against  B.  on  the  cheque  : — Held,  that  C.  was 
clearly  B.*s  agent,  and  that  delivery  to  him  sup- 

Sorted  the  averment  in  the  declaration  of  a 
eliveiy  to  A.    Samuel  v.  Green,  10  Q.  B.  262  ; 
16  L.  J.,  Q.  B.  239  ;  11  Jur.  607. 

—  Onnf  of  Prool] — The  burthen  of  proof  is 
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on  the  person  dealing  with  any  one  as  an  agent, 
through  whom  he  seeks  to  charge  another  as 
principal.  He  most  shew  that  the  agency  did 
exist,  and  that  the  agent  had  the  autiiority  he 
assumed  to  exercise,  or  otherwise  that  the  prin- 
•cipal  is  estopped  from  disputing  it.  Pole  y. 
Zeask,  9  Jur.,  N.  S.  829. 

Agreement  with  Agent  to  Pay  Pized  Snm.] — 

The  plaintiffs  claimed  37Z.  from  the  defendant  for 
use  and  occupation  of  a  house,  and  authorized 
him  to  pay  the  amount  to  a  person  whom  they 
named.  She  called  on  the  defendant,  and  he 
then  expressed  his  readiness  to  pay  the  amount, 
but  she  (having  also  an  interest  in  the  property) 
refused  to  receive  it.  No  actual  tender  was 
made.  The  plaintiffs  sued  the  defendant  for  the 
use  and  occupation,  claiming  2382.  The  defen- 
•dant  paid  S7L  into  court : — Held,  that  as  soon  as 
the  defendant  expressed  to  the  agent  his  readi- 
ness to  pay  the  S7L  there  was  a  concluded  agree- 
ment between  him  and  the  plaintiffs  for  that 
Amount,  and  that  the  plaintifs  could  not  recover 
more.  Oretton  v.  Mees^  7  Ch.  D.  839  ;  38  L.  T. 
606  ;  26  W.  R.  607. 

Contract  made    by  Wife  of  Lunatie.] — The 

plaintiff  was  a  tradesman,  and  the  defenduit  had 
given  his  wife  authority  to  deal  with  the  plain- 
tiff, and  had  held,  her  out  as  his  agent  and  as 
entitled  to  pledge  his  credit.  Afterwards  the 
•defendant  became  insane,  and  whilst  his  malady 
lasted  his  wife  ordered  goods  from  the  plaintiff, 
who  accordingly  supplied  them.  At  the  time  of 
supplying  the  goods  the  plaintiff  was  unaware 
that  the  defendant  had  become  insane.  The  de- 
fendant af  tci'wards  recovered  his  reason,  and  then 
refused  to  pay  for  the  goods  supplied  to  his  wife 
by  the  plaintiff : — Held,  that  the  defendant  was 
liable  for  the  price  of  the  goods.  Drew  y.  Knnn, 
4  Q.  B.  D.  661  ;  48  L.  J.,  Q.  B.  591  ;  40  L.  T. 
671  ;  27  W.  R.  810— C  A. 

In  an  action  for  the  price  of  necessary  repairs 
done  to  the  defendant's  house,  it  appeared  that 
he  was  a  lunatic,  and  that  the  work  was  done  by 
order  of  his  wife,  with  knowledge  on  the  part  of 
the  plaintiff  of  the  husband's  lunacy.  The  wife 
had  alwa^'s  received  a  sufficient  allowance  from 
her  husband's  estate  : — Held,  that  the  husband 
was  not  liable,  as,  under  the  circumstances,  the 
wife  had  no  more  authority  to  pledge  his  credit 
than  she  would  have  had  if  he  had  been  sane, 
and  had  provided  her  with  means  for  all  neces- 
saries, llichardson  v.  Ihi  BaiSy  5  L.  B.,  Q.  B. 
b\  ;  39  L.  J.,  Q.  B.  69  ;  21  L.  T.  635  ;  18  W.  R. 
«2 ;  10  B.  &  S.  830. 

Contracts  on  behalf  of  Foreign  Prinoipala.] — 

A  commission  merchant  has  no  authority  (in  the 
Absence  of  express  evidence  to  the  contrary)  to 
pledge  the  credit  of  his  foreign  constituent.  The 
fact  ^hat  the  foreign  constituent  and  the  com- 
mission merchant  have  agreed  to  share  the  profit 
and  loss  on  the  purchases  made  by  the  latter, 
will  not  affect  the  rule.  Hntton  v.  Bullock,  9 
L.  R.,  Q.  B.  572  ;  30  L.  T.  648  ;  22  W.  R.  956— 
Ex.  Ch. 

Therefore,  when  H.  F.  &  Co.,  merchants  in 
London,  bought  goods  hi  their  own  name  from 
the  plaintiff  for  shipment  to  the  defendant  in 
Rangoon,  charging  tne  defendant  a  commission 
upon  such  purchases,  and  it  was  agreed  -between 
H.  F.  &  Co.  and  the  defendant  that  such  pur- 
•chases  should  be  on  their  joint  accoont,  and  the 


plaintiff  took  in  payment  for  the  goods  t 
acceptances  of  H.  F.  &  Co.,  which  were  aft< 
wards  dishonoured: — Held,  that  the  plaint 
could  not  recover  from  the  defendant  the  pri 
of  the  goods.    Ih. 

At  the  time  of  making  a  contract  of  sale,  t 
party  buying  the  goods  represented  that  he  w 
buying  them  on  account  o^  persons  resident 
Scotland,  but  did  not  mention  their  names,  a) 
the  seller  did  not  inquire  who  they  were,  b 
afterwards  debited  the  party  who  purchased  t 
goods  : — Held,  that  the  seller  might  afterwar 
sue  the  principals  for  the  price.  Thompson 
Davenport,  9  B.  &  C.  78  ;  4  M.  &  R.  110. 

A  merchant,  though  in  one  sense  agent  for  1 
foreign  correspondents,  is  not  by  mercantile  usa 
entitled  to  pledge  their  credit  as  purchasers  f 
what  he  buys  in  the  home  market  on  their  8 
count.  Poirier  v.  Morris,  2  El.  &  Bl.  89  ; 
L.  J.,  Q.  B.  313  ;  17  Jur.  1116. 

The  right  of  the  seller  of  goods  to  resort  to  j 
undisclosed  foreign  principal  is  barred  by  ai 
circumstance  which  shews  that  the  enforceme 
of  that  right  would  operate  injustice.  Smith 
Sniyth  v..  Anderson,  7  C.  B.  21 ;  18  L.  J.,  0. 
109  ;  13  Jur.  211. 

A  foreign  principal  is  in  no  case  liable  to  \ 
action,  at  the  suit  of  the  vendor,  for  the  price 
goods  purchased  by  an  agent  resident  in  Englan 
lb, 

Contracta  on  Behalf  of  Home  Principals.]- 
The  right  of  the  vendor  to  sue  a  home  pri 
cipal,  when  discovered,  is  undoubted,  provid< 
that  the  vendor  has  not  elected  to  diarge  tJ 
agent  exclusively  at  all  events ;  provided  ale 
that  the  state  of  accounts  between  the  princip 
and  his  agent  is  not  such  as  would  make  it  n 
just  that  the  former  should  be  sued.    lb. 

See  also  Hudson  y.  Grander,  ante,  col.  46. 

Contract  nltra  vires  of  Agent  to  Knowled| 
of  Third  Party.] — An  association  was  not  regi 
tered  under  the  Companies  Acts.  Perso: 
became  members  by  effecting  mutual  policiet 
members  were  empowered  also  to  effect  "  speci 
rate  policies."  The  applicants  were  not  met 
bers,  but  had  taken  out  a  "  special  rate  policy 
signed  per  procuration  by  J.  &  S.,  the  managei 
who  gave  and  accepted  on  their  personal  li 
bility  a  bill  of  exchange  for  the  amount  assure 
In  a  similar  case,  the  amount  assured  had  be< 
disallowed  by  the  Appeal  Court  as  a  claim  ma< 
on  the  association.  J.  k  S.  became  insolvec 
and  their  acceptance  was  dishonoured.  De  \' 
&  Co.  claimed  that  the  amount  of  the  preminxi 
should  be  repaid  them  by  the  members  of  ti 
association  : — Held,  that  they  were  not  entith 
to  have  the  premiums  repaid,  because,  first, 
they  well  knew,  J.  &  S.  had  no  power,  as  ageni 
to  grant  such  a  policy  to  non-members ;  an 
secondly,  there  was  no  failure  of  consideratio 
as  J.  &  S.  had  made  themselves  personally  liabl 
Arthur  Average  Association,  In  re,  De  ^Vlnt^n^ 
case,  34  L.  T.  942. 

ii.  Notice  of  Authority. 

Duty  to  Inquire  as  to  Agent's  Authority.]— 
a  society  or  company  had  an  unlimited  power ' 
borrow,  but  had,  nevertheless,  given  secret  orde 
to  its  agent  not  to  borrow  beyond  a  certa 
amount,  I  should  have  thought,  nevertheless,  tl 
society  was  bound,  because  the  plaintiffs  wou 
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not  have  been  called  upon  to  inquire  as  to  any  t 
secret  authoritj ;  but  where  a  society  or  a  com- 
pany has  upon  the  £ace  of  its  constitution — that 
is,  either  by  the  statute  or  statutory  rules  under 
which  it  is  constituted — only  a  limited  authority 
to  borrow,  then  it  seems  to  me  that  a  person 
dealing  with  such  a  society  or  company  must 
either  inquire  or  run  the  risk.  Chapleo  v, 
BrHiuwiek  BuildtHg  Society,  6  Q.  B.  D.  696 ;  60 
L,  J.,  Q.  B.  372  ;  44  L.  T.  449  ;  29  W.  R.  529— 
C.  A.    Per  Brett  and  Baggallay,  L JJ. 

Votiea— XMas  of  Knowledge  of  Third  Party.] 
— ^W.,  as  agent  for  the  defendant,  had  occasion- 
ally employed  B.  to  purchase  wools,  which  pur- 
chases had  been  ratified  by  the  defendant.  In 
Jane,  1839,  the  defendant  wrote  to  B.,  to  say  he 
would  have  nothing  to  do  with  any  purchases 
made  by  him.  This  letter,  it  appeared,  had  been 
oommanicated  to  the  plaintiff,  but  at  what  time 
was  left  uncertain.  In  July  B.  bought  wools  of 
the  plaintiff,  then  lying  at  his  premises,  and 
they  were  sent  to  a  warehouse  of  another  person 
where  they  were  weighed  and  packed  by  B.  (to- 
gether with  other  wools)  in  sheets,  which  the 
defendant  was  in  the  habit  of  sending  there  for 
Uie  purpose  of  packing  such  wools.  The  wools 
in  question  were  not  paid  for,  and  it  was  in  the 
course  of  dealing  that  wools  were  not  to  be  re- 
moTed  from  such  warehouse  till  payment.  In 
an  action  to  recover  the  price  of  the  wools : — 
Held,  that  there  was  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  B.  was  the  defen- 
dant's agent  for  the  purchase,  and  that  the 
plaintiff  had  not  had  notice  of  the  countermand 
of  his  authority.  Dodtley  v.  Varley,  4  P.  &  D. 
448  ;  12  A.  &  £.  632  ;  5  Jur.  316. 

Indonement  on  BUls  of  Exohange.] — An  agent 
who  has  received  from  his  principal  bills  in- 
dorsed on  account  of  such  principal  (by  which 
means  their  negotiability  is  restrained),  cannot 
deposit  them  with  his  bankers  as  a  security  for 
advances ;  the  special  indorsement  is  a  suffi- 
cient notice  to  the  bankers  that  the  bills  are 
not  the  property  of  the  party  from  whom  they 
receive  them,  to  enable  him  to  pledge  them. 
Truettel  v.  Barandon,  1  Moore,  643  ;  8  Taunt. 

100. 

The  acceptance  or  indorsement  of  a  bill  of  ex- 
change, expressed  to  be  per  procuration,  is  a 
notice  to  the  indorsee  that  the  party  so  accepting 
or  indorsing  professes  to  act  under  an  authority 
from  some  principal,  and  imposes  upon  the  in- 
dorsee the  duty  of  ascertaining  that  the  party  so 
accepting  or  indorsing  is  acting  within  the  terms 
of  such  authority.    Alexander  v.  Maohenzief  6 

C.  B.  766. 

But  an  acceptance  in  the  words  "  for  Richard- 
son and  Son,  Thomas  Popple,*'  is  not  equivalent, 
according  to  the  mercantile  law,  to  the  form, 
"perproc.  Richardson  and  Son,  Thomas  Popple." 
The  former  expression  does  not,  like  the  latter, 
import  a  special  and  a  limited  authority  to  do  a 
specific  act ;  nor  does  it  put  the  drawer  of  a  bill, 
accepted  in  that  form,  upon  discovery  or  inquiry, 
whether  the  agent  has  exceeded  his  authority  or 
not.    O'Beilly  v.  Richardson,  17  Ir.  C.  L.  R.  74. 

ill.  Bvidenee  of  Liability, 

ligiiatiiza  of  Agent— Banker  Protected.]— -A 
Bignatuie  *' Smith  &  Co.,  per  S.  KingitiEord, 
agent,"  is  a  signature  per  procurationem,  and 


such  a  signature  on  a  cheque  drawn  payable  to 
Smith  &  Co.  is  sufficient  to  justify  a  banker  in 
paying  the  cheque  so  indorsed,  and  the  banker 
is  protected  by  16  &  17  Vict.  c.  59,  s.  19.  Charles 
V.  Blachwell,  1  C.  P.  D.  548  ;  45  L.  J.,  C.  P.  542  ; 
35  L.  T.  162  ;  24  W.  R.  737. 


Constmction  of  Contract] — E.  entered 


by  letter  into  a  contract  with  the  plaintiff  for 
the  sale  of  300  tons  of  muriate  of  potash.  At 
the  commencement  of  the  letter,  K.  said  that  he 
bought  as  agent  for  the  defendant.  Delivery  at 
the  rate  of  50  tons  per  month.  Cash  payment 
to  be  made  by  K.  fourteen  days  from  receipt  of 
bills  of  lading.  A  commission  of  1  per  cent,  to 
be  paid  to  K.  The  letter  was  not  signed  by  him 
as  agent  :■— Held,  that  on  the  true  construction 
of  the  contract,  whatever  K.'s  position  might  be, 
the  defendant  was  the  buyer,  and  therefore  liable 
to  the  plaintiff.  Concordia  Chemische  Fahrik 
aufActien  v.  Squire,  34  L.  T.  824— C.  A. 


Employing  Illiterate  Agent  to  Sign.] — 


A  man  who  can  read,  who  sends  an  agent  who 
cannot  read  to  sign  a  document  or  to  enter  into 
a  contract  in  which  a  document  must  to  his 
knowledge  be  signed,  cannot  dispute  his  lia- 
bility on  the  document  so  signed  on  the  ground 
that  his  agent  could  not  read  its  contents. 
Forenuiii  v.  Great  Western  Railway  Company, 
38L.T.  851. 

Admission  of  Agent  to  bind  Principal.] — ^At 
the  trial  of  an  action  for  the  loss  of  a  parcel  of 
money  sent  vi&  a  railway,  addressed  to  the 
plaintiffs  at  W.,  a  police  superintendent,  as  wit- 
ness for  the  plaintiffs,  gave  evidence  to  the  effect 
that  the  station-master  at  W.  had  made  a  state- 
ment as  to  the  absconding  of  a  porter,  a  servant 
of  the  railway  company: — Held,  that  the  evidence 
was  admissible  on  the  ground  that  the  station- 
master,  at  the  time  he  made  the  statement,  was 
acting  within  the  scope  of  his  duty,  and,  being 
the  agent  of  the  company,  they  were  bound  by 
his  statement,  and  could  be  looked  upon  as 
having  made  it  themselves.  Kirhxtall  Brewery 
Company  v.  Furness  Railway  Comjuiny,  9  L.  R., 
Q.  B.  468  ;  43  L.  J.,  Q.  B.  142  ;  30  L.  T.  783  ;  22 
W.  B.  876. 

An  Irish  railway  company  contracted  with 
the  plaintiff  to  carry  certain  pigs  from  a  sta- 
tion in  Ireland  through  to  London,  part  of 
the  journey  being  pe^ormed  on  the  London 
and  North- Western  Railway.  In  an  action 
against  the  Irish  company,  a  letter  from  J.  T., 
an  agent  of  the  London  and  North-Western 
company,  to  the  plaintiff,  which  contained  evi- 
dence of  delay,  was  held  to  be  admissible. 
Ruddy  V.  Midland  Great  Westeryi  Railway 
Company,  8  L.  R.  Ir.  224. 

Wbere  an  agent  had  been  employed  to  pay 
money  for  work  done,  and  the  workmen  were 
referred  to  him  for  payment,  and  he  assented  to 
it,  an  acknowledgment  or  a  promise  by  him  to 
pay  was  sufficient.  Burt  v.  Palmer,  5  Esp. 
145. 

—  Hnibaiid  and  Wife.] — In  an  action 
against  a  husband  for  goods  supplied  to  his  wife 
for  her  accommodation  while  he  occasionally 
visited  her,  a  letter  written  by  the  wife,  acknow- 
ledging the  debt  within  six  years,  was  admissible 
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that  the  plaintiffs  had  not  been  paid,  paid 
Shortly  afterwards  C.  stopped  payment,  and  t 
plaintiffs  thereupon  sued  the  defendants  for  t 
price  : — ^Held,  that,  as  the  plaintiffs  at  the  tii 
of  the  sale  knew  the  broker  was  buying  f 
principals,  and  not  on  his  own  account,  the  fa 
of  the  defendants  having  paid  the  broker  d 
not  preclude  the  plaintiffs  from  suing  them  f 
the  price,  unless,  before  such  payment,  they  hi 
by  their  conduct  induced  the  defendants  to  1o 
lieve  that  they  had  already  been  paid  hy  t] 
broker  ;  and  that  the  mere  omission  on  the  pa 
of  the  plaintiffs  to  insist  on  prepayment  w; 
not,  in  the  absence  of  an  invariable  custom 
that  effect,  such  conduct  as  would  reasonab 
induce  such  belief.  Heald  v.  Kentcorthy  Q 
Ex.  739  ;  24  L.  J.,  Ex.  76)  followed.  Armstrw 
V.  Stokes  (7  L.  R.,  Q.  B.  598)  discussed.  Irvii 
V.  Watson,  5  Q.  B.  D.  414  ;  49  L.  J.,  Q.  B.  531 
42  L.  T.  810— C.  A.  Affirming  5  Q.  B.  D.  105 
49  L.  J.,  Q.  B.  239  ;  42  L.  T.  51  ;  28  W.  ] 
353. 


to  take  the  case  out  of  the  statute.     Gregory  t. 
Parker,  1  Camp.  394. 

But  as  the  9  Geo.  4,  c.  14,  s.  1,  directed  that 
no  acknowledgment  or  promise  shall  be  suffi- 
cient to  take  a  case  out  of  the  statute  unless  in 
writing  **and  signed  by  the  party  chargeable 
thereby,"  an  acknowledgment  contained  in  a 
letter  which  was  written  by  the  wife  of  the 
debtor  in  his  name  and  at  his  request  was  in- 
sufficient, because  the  statute  gave  no  authority 
to  an  agent  to  make  the  acknowledgment. 
Myde  V.  Johnson,  3  Scott,  289 ;  2  Bing.  N.  G. 
776  ;  2  Hodges,  94. 

See  also  EviDEKCE — ^LIMITATIONS,  Statute 

OP. 


iv.  DUeharge  of  Principal, 

When  Principal  has  Paid  oyer  Honey  to 
Hgent.] — When  goods  are  sold  to  an  apparent 
principal  for  ready  money,  the  seller  must  at  his 
peril  obtain  immediate  payment,  and  if  the 
buyer  is  only  an  agent  contracting  in  his  own 
iiame,  and  receives  the  price  forthwith  from  his 
principal,  the  seller  who  omits  to  enforce  imme- 
diate payment  cannot  at  a*  subsequent  time 
recover  the  value  of  the  goods  from  the  prin- 
cipal upon  the  failure  of  the  agent  to  pay  over 
to  the  seller  their  price.  MacClure  v.  Schemeil, 
20  W.  R.,  168. 

A  vendor  who  has  given  credit  to  an  agent, 
l^elieving  him  to  be  the  principal,  cannot  recover 
sgainst  the  undisclosed  principal  if  the  principal 
has  bonft  fide  paid  the  agent  at  a  time  when  the 
vendor  still  gave  credit  to  the  agent  and  knew 
•of  no  one  else  as  principal.  ArmMrong  v. 
Stokes,  7  L.  R.,  Q.  B.  698  ;  41  L.  J.,  Q.  B.  253  ; 
26  L.  T.  872  ;  21  W.  R.  52. 

If  an  agent  buys  goods  on  credit  for  an  un- 
named principal,  payment  by  the  principal  to 
}iis  agent  of  the  price  of  the  goods  before  the 
credit  expires,  may.  under  some  circumstances, 
•deprive  the  vendor  of  his  right  to  sue  the  prin- 
cipal. Smith  or  Smyth  v.  Anderson,  7  C.  B. 
■21 ;  18  L.  J.,  C.  P.  109  ;  13  Jur.  211. 

When  a  principal  authorizes  his  agent  to 
pledge  his  credit,  and  the  latter  makes  a  pur- 
■chase  on  his  behalf,  and  thereby  creates  a  debt, 
the  principal  is  not  discharged  by  payment  to 
the  agent,  if  the  money  is  not  paid  over  to  the 
seller,  unless  the  latter,  by  his  conduct,  makes  it 
unjust  that  the  principal  should  be  sued  ;  as,  for 
example,  where  the  seller,  by  his  words  or  con- 
duct, induces  the  principal  to  believe  that  a 
settlement  has  been  come  to  between  the  seller 
and  the  agent,  in  consequence  of  which  the 
principal  pays  the  amount  of  the  debt  to  the 
agent.  Heald  v.  Kcntworthy  or  Kentcorthy,  10 
Ex.  739  ;  24  L.  J.,  Ex.  76  ;  1  Jur.,  N.  S.  70. 

Under  what  Ciroumstaiiees  a  Defenee  to 
Action  by  Seller  for  Price.] — The  defendants 
employed  C,  a  broker,  to  buy  oil  for  l^em.  C. 
accordingly  bought  of  the  plaintiffs,  informing 
them  at  the  time  of  the  sale  that  he  was  buying 
for  principals,  though  he  did  not  tell  them  who 
those  principals  were.  The  terms  of  the  sale 
were  "  cash  on  or  before  delivery  ; "  but,  though 
it  is  not  infrequent  in  the  oil  trade  in  such  a 
case  to  require  payment  before  delivery,  there  is 
no  invariable  custom  to  that  effect.  The  plain- 
tiffs delivered  the  oil  to  C.  without  insisting  on 
prepayment,  and  the  defendants,  not  knowing 


On  a  Promisiory  Hote  after  Payment  ' 
Agent.] — ^Where  an  agent  tendered  the  amoui 
of  a  note  for  his  principal,  on  condition  of  ha' 
ing  the  note  given  up,  which  could  not  be  doi 
from  its  being  mislaid,  and  afterwards  failc 
with  the  money  in  his  hands  : — Held,  that  tl 
principal  was  still  liable  on  the  note,  but  wit] 
out  interest  from  the  time  of  the  tender.  Dn 
V.  Dunn,  3  Camp.  296.  And  see  Stewart  v.  Pr 
1  Moore,  74  ;  7  Taunt.  339. 

Delay— Alteration  of  Poaition.] — The  seller 
right  to  resort  to  the  undisclosed  principals  on 
contract  made  by  the  broker  in  his  own  name, : 
not  affected  by  their  delaying  to  do  so  nnt 
parties  to  whom  the  broker  had  resold  had  b< 
come  insolvent ;  the  original  purchaser  not  hai 
ing  paid  the  brokers  in  the  meantime,  nor  othe: 
wise  altered  their  position.  Campbell  v.  Jltck 
^28L.  J.,  Ex.  70. 

In  order  to  discharge  a  principal  from  hi 
liability  for  a  debt  contract^  by  his  agent,  th 
principal  must  shew  that  the  creditor  has  bin: 
self  misled  him  into  supposing  that  he  ha 
elected  to  give  exclusive  credit  to  the  agent,  an 
that  the  principal  has  been  prejudiced  by  tha 
supposition.  Mere  delay  in  enforcing  paymen 
from  the  agent  will  not  be  sufficient  for  the  pui 
pose.  The  plaintiff  sold  stores  for  a  ship  to  T 
who  was  ship's  husband  and  managing  ownei 
The  defendant  was  part  owner  of  the  ship,  an* 
was  also  interested  jointly  with  T.  in  the  adven 
ture  for  which  the  ship  was  being  fitted  oul 
The  plaintiff  applied  to  T.  for  payment,  but  di* 
not  obtain  it.  Three  months  after  the  good 
were  supplied,  and  again  two  years  after  thai 
the  defendant  settled  accounts  with  T.  and  gav 
him  credit  for  the  price  of  the  goods,  supposiuj 
that  they  had  been  paid  for.  More  than  thre 
years  after  the  goods  had  been  supplied,  T.  hair 
ing  become  bankriipt,  the  plaintiff  for  the  firs 
time  applied  for  payment  to  the  defendant,  an( 
brought  his  action  for  the  debt : — Held,  tha 
there  had  been  no  such  conduct  on  the  part  o 
the  plaintiff  as  would  dischaige  the  defendan 
from  his  liability.  Irvine  v.  Watson  (5  Q.  B.  I 
102),  Ifeald  v.  Kenicorthy  (10  Ex.  746),  an< 
Smcthurst  v.  Mitchell  (28  L.  J.,  Q.  B.  241)  con 
sidered.  Davison  v.  Donaldson,  9  Q.  B.  D.  623 
4  Asp.,  M.  C.  601  ;  47  L.  T.  664  ;  31  W.  R.  277- 
C.A, 
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If  one  takes  the  Becnrity  of  the  agent  of  the 
principal  with  whom  he  dealt,  unknown  to  the 
principal,  and  gires  the  agent  a  receipt  as  for 
the  money  due  £om  the  principal,  in  consequence 
of  which  the  principal  aeals  differently  with  his 
Agent,  on  the  &ith  of  such  receipt,  the  principal 
is  discharged,  although  the  secunty  fails.  Other- 
wise, if  the  principal  does  not  shew  that  he  was 
injured  by  means  of  such  false  voucher.  Wyatt 
T.  Hertford  (^Marquis),  3  East,  147. 

Chnatoity  giTtn  to  Agent. ]^When  a  secret 
gratuity  is  given  to  an  agent  with  the  intention 
of  influencing  his  mind  in  &Tour  of  the  giver  of 
the  gratuity,  and  the  agent,  on  subsequently 
entering  into  a  contract  with  such  giver  on  the 
behalf  of  the  principal,  is  actually  influenced 
by  the  gratuity  in  assenting  to  stipulations  pre- 
judicial to  the  interests  of  his  principal^  although 
the  gratuity  was  not  given  directly  ^vith  relation 
to  sach  principal  contract,  the  transaction  is 
fraudulent  as  against  the  principal,  and  the  con- 
tract is  voidable  at  his  option.  Smith  v.  Sorhy, 
3  Q.  B.  D.  552,  n. 

By  Arrangement  with  Agent  without  Princi- 
pal's Knowledge.]— Where  a  broker  who  had 
sold  goods  for  the  plaintiff  to  the  defendant 
made  an  arrangement  with  the  plaintiff  un- 
known to  the  defendant,  altering  the  time  of 
payment  : — Held,  that  the  plaintiff  had  thereby 
taken  the  broker  as  his  debtor,  and  had  dis- 
charged the  defendant.  *Thornton  v.  Meux^  M. 
JcM«43. 

V.  Election, 

Xffeet  of.l — ^Where  an  agent  having  made  a 
contract  in  his  own  name  has  been  su^  on  it  to 
judgment,  no  second  action  is  maintainable 
against  the  principal.  Priestly  v.  Fearnie,  3  H. 
AC.  977 ;  11  Jur.,  N.  S.  813  ;  34  L.  J.,  Ex. 
173  ;  13  L.  T.  208. 

What  Amounts  to.] — P.  carried  on  business  in 
London  as  agent  for  K.  &  Co.,  paper  manufac- 
turers at  Vienna.  D.  ordered  of  P.  paper,  address- 
ing the  order  to  him  personfdly,  which  he 
acknowledged  by  letter,  and  promised  to  supply 
the  paper  in  certain  quantities  and  at  certain 
times  as  he  obtained  the  goods  from  E.  &  Co. 
Some  of  the  parcels  were  deSvered,  but  D.,  being 
unable  to  obtain  any  more  from  P.,  who  alleged 
default  in  E.  &  Co.,  wrote  to  them  stating  their 
position,  and  P.*s  excuses.  In  an  action  against 
P.  for  breach  of  contract  in  not  delivering  the 
paper : — Held,  that  the  letter  of  P.  to  D.  agree- 
ing to  supply  the  paper  amounted  to  a  contract 
binding  on  P.  personally,  apd  that  the  sub- 
sequent letter  of  D.  to  E.  &  Co.  was  not  an  elec- 
tion by  D.  to  substitute  E.  &  Co.  as  the  party 
bound  in  the  place  of  P.  Dramburgh  v.  PoUitzeTf 
28  L.  T.  470 ;  2J  W.  R.  682. 

The  seller  of  goods  to  an  apparent  principal 
upon  discovering  that  the  buyer  is  only  an  agent 
may  so  conduct  himself  by  demanding  payment 
from,  and  taking  proceedings  against  the  agent, 
that  he  will  be  deemed  to  have  elected  to  look 
to  the  agent  only  for  payment,  and  will  be  de- 
barred from  any  remedy  against. the  real  prin- 
cipaL  Maeaure  v.  Schemeil,  20  W.  R.  168. 
And  see  Smith  v.  Anderson^  anUy  col.  56. 

AilldATit   of    Proof    in    Bankmptey.] 


— The  mere  fact  of  filing  an  affidavit  of  proof 
against  the  estate  of  an  insolvent  agent  to  an  un- 
discovered principal,  after  the  undiscovered 
principal  is  known  to  the  creditor,  is  not  a  con- 
clusive election  by  the  creditor  to  treat  the  agent 
as  his  debtor.  Curtis  v.  Williamson,  10  L.  R., 
Q.  B.  67  ;  44  L.  J.,  Q.  B.  27 ;  31  L.  T.  678 ;  23 
W.  R.  236. 

B.  purchased  goods  of  the  plaintiffs :  he  was 
the  agent  of  the  defendants,  his  undisclosed 
principals.  B.  became  insolvent,  and  the  plain- 
tiffs then  became  aware  that  the  defendants  were 
principals.  With  this  knowledge  the  plaintiffs* 
clerk  sent  an  affidavit  of  proof  of  the  debt  due  to 
them  against  the  estate  of  B.,  whose  affairs  were 
being  liquidated  by  arrangement.  The  plaintiffs 
endeavoured  to  prevent  the  affidavit  of  proof  from 
being  filed,  but  were  unsuccessful : — Held,  that 
the  mere  filing  of  the  affidavit  of  proof  formed 
no  obstacle  to  the  plaintiffs  suing  the  defendants 
for  the  price  of  the  goods  sold  to  B.  Borries  v. 
Imperial  Ottoman  Bank,  9  L.  R.,  C.  P.  38 ;  43 
L.  J.,  C.  P.  3  ;  29  L.  T.  689  ;  22  W.  R.  92. 

A,  and  B.  were  both  in  the  habit  of  send- 
ing goods  to  C,  a  factor,  for  sale ;  in  the 
course  of  his  dealings  with  C,  B.  purchased 
of  him  goods  belonging  to  A.,  which  were  in- 
voiced to  him  by  C.  in  his  own  name,  though, 
upon  the  balance  of  accounts  between  them,  C. 
was  indebted  to  B.  A.  afterwards  filed  an  affi- 
davit in  the  Court  of  Bankruptcy,  in  which  he 
alleged  that  C.  was  justly  and  truly  indebted  for 
goods  belonging  to  him  sold  and  delivered  by  C, 
as  the  factor  or  agent  of  A.,  to  B.,  and  for  which 
goods  C.  received  payment  by  means  of  goods 
sold  and  delivered  to  him  by  B.,  and  which  goods 
were  used  by  C.  in  his  trade  of  a  cheesemonger. 
Upon  this  affidavit  a  fiat  was  worked  out  against 
C.  to  its  termination  : — Held,  that  this  affidavit 
did  not  estop  A.  from  suing  B.  for  the  price  of 
the  goods,  or  afford  sufficient  evidence  to  sustain 
a  plea  of  payment  in  that  action.  Morgan  v. 
Couchman,  14  C.  B.  101  ;  2  C.  L.  R.  53 ;  23  L.  J., 
C.  P.  36. 

Proof  of.] — C,  a  broker,  was  authorized  by  the 
defendant  to  buy  cotton  for  him,  but  not  to  dis- 
close his  name.  C.'s  credit  not  being  good 
enough  to  enable  him  to  obtain  a  contract  upon 
his  own  sole  responsibility,  he  gave  the  plaintiffs 
the  name  of  his  principal,  and  bought  and  sold 
notes  were  exchanged  between  the  plaintiffs  and 
C,  in  which  the  latter  was  named  as  the  buyer. 
C.  sent  the  defendant  an  advice  note  informing 
him  that  he  had  bought  the  cotton  of  the  plain- 
tiffs "for  him,"  and  the  defendant  did  not  re- 
pudiate the  transaction.  An  invoice  was  made 
out  to  C,  and,  the  market  falling,  C.  was  called 
upon  by  the  plaintiffs  to  accept  and  pay  for  the 
cotton,  and  threatened  with  legal  proceedings. 
Failing  to  obtain  payment  from  C.,  fiie  plaintiffs 
sued  the  defendant : — Held,  that  tJie  fact  of  his 
name  being  disclosed  at  the  time  of  the  contract 
did  not  preclude  the  plaintiffs  from  having 
recourse  to  him  ;  that  parol  evidence  of  the  cir- 
cumstances under  which  the  contract  was  made 
was  admissible ;  and  that  the  insertion  of  C.*8 
name  in  the  contract,  though  his  principal  was 
known  at  the  time,  and  the  subsequent  demands 
upon  C.  for  payment,  did  not  necessarily  amount 
to  an  election  on  the  part  of  the  plaintiffs  to 
give  credit  to  C,  and  to  him  only.  Colder  v. 
Bohell,  6  L.  R.,  C.  P.  486  ;  40  L.  J.,  C.  P.  224  ; 
25  L.  T.  129  J  19  W.  R.  978— Ex.  Ch. 
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b.  Other  Acts  of  Afirent. 
i.  Gerwrally, 
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receipt  for  goods  which  had  never  been  received, 
the  principal  was  held  not  to  be  responsible, 
because  it  was  not  within  the  scope  of  the 
agent*s  authority,  in  the  course  of  his  employ- 
ment, to  give  such  a  receipt.  Coleman  v. 
R'whes,  16  C.  B.  104  ;  3  C.  L.  R.  795  ;  24  L.  J., 
C.  P.  125  ;  1  Jur.,  N.  S.  596. 

A  miller  was  in  the  habit  of  purchasing  wheat, 
and  directing  the  sellers  to  deliver  the  wheat  at 
the  landing-place,  at  Bristol,  of  a  wharfinger 
and  carrier,  to  be  carried  by  him  from  Bristol  to 
Cardiff.  B.,  his  agent  at  Bristol,  gave  receipts 
to  the  sellers  for  the  wheat  when  delivered,  and 
the  miller  was  accustomed  to  pay  for  the  wheat 
upon  the  production  of  such  receipts,  but  there 
was  no  contract  between  him  and  tne  wharfinger 
that  receipts  should  be  given,  on  the  faith  of 
which  the  former  mi^^ht  pay  : — Held,  that  B. 
had  a  limited  authority  to  give  receipts  only 
when  wheat  had  been  delivered  ;  and,  tnerefore, 
where  B.  fraudulently  signed  a  receipt  for  wheat 
delivered,  when  none  in  fact  had  been  delivered : 
— Held,  to  be  not  an  act  done  within  the  scope 
of  his  authority,  as  agent,  for  which  his  principal 
was  responsible  to  the  miller,  who  had  paid  to 
the  seller  the  price  of  the  wheat,  on  the  faith  of 
the  receipt  being  true.     lb. 

In 'the  winding  up  of  an  unincorporated  build- 
ing society  an  application  was  made  by  the  liqui- 
dator under  s.  165  of  the  Companies  Act,  1862,  for 
the  purpose  of  rendering  J.,  the  former  secretary  of 
the  society,  liablef  or  various  sums  of  money  which 
had  been  received  and  misappropriated  by  his 
private  clerk.  The  moneys  m  question  were 
sums  which  became  payable  to  members  of  the 
society.  The  directors  had  at  different  times,  in 
the  presence  of  J.,  and  with  his  concurrence, 
handed  over  the  cheques  for  these  moneys  to 
J.*s  private  clerk,  who  was  not  an  officer  of  the 
society.  Upon  the  question  whether,  under 
these  circumstances,  J.  was  liable : — Held,  that 
the  delivery  of  the  cheques  having  taken  place 
in  the  presence  of  J.,  with  his  knowledge,  and  to 
some  extent  by  his  direction,  had  the  same  eftect 
in  law  as  if  the  cheques  had  been  handed  to  him 
and  he  had  passed  them  over  to  his  clerk,  and 
that  J.  was  consequently  liable  to  make  good 
the  moneys  misappropriated.  Mutttal  Aid  Pet' 
m-aneiU  Benefit  building  Society,  In  re,  James, 
Ex  parte,  ^9  Jj^T,  530. 


Scope  of  Authority.]— An  agent  cannot  bind 
his  principal  by  any  act  or  declaration  which  is 
out  oJE  the  scope  of  his  authority.  Olding  v. 
Smith,  16  Jur.  497. 

Bootrine  of  Bespondeat  Superior  not  to  be 
extended.! — I  agree  that  the  court  ought  to  be 
very  careful  how  it  extends  the  doctrine  "re- 
spondeat superior."  It  has  been  carried  in  our 
law  very  far  indeed.  Smith  v.  Xeal,  9  Q.  B.  D. 
351 ;  47  L.  T.  143  ;  31  W.  R.  76.  Per  Jessel, 
M.R. 

InfHngement  of  Patent  by  Agent] — A  patent 
consisted  of  the  application  of  cards  or- strips  of 
leather  covered  with  wire  to  rollers  at  "wide 
distances."  A  person  who  contracted  to  clothe 
rollers  and  supplied  to  a  "  nailer  "  cards  of  such 
width  that  when  applied  to  the  rollers  they 
must  of  necessity  leave  wide  spaces,  and  who 
himself  paid  the  nailer,  was  held  to  have  in- 
fringed the  patent,  though  he  alleged  that  his 
business  was  that  of  a  cardmaker  only,  and  did 
not  include  the  nailer's  work.  Semble,  the  con- 
clusion would  have  been  the  other  way  if  he  had 
merely  supplied  the  cards  without  making  the 
nailer  his  agent.  Sykeit  v.  Howarth,  12  Ch.  D. 
826  ;  48  L.  J.,  Ch.  769  ;  41  L.  T.  79  ;  28  W.  R. 
215. 

Act  of  Bankruptcy  by  Agent.] — A  man  can- 
not commit  an  act  of  bankruptcy  by  an  act  of 
his  agent  which  he  has  not  authorized,  and  of 
which  he  is  not  cognizant.  Blain,  Ex  parte, 
Sawers,  In  re,  12  Ch.  D.  522  ;  41  L.  T.  46 ;  28 
W.  R.  334. 

ii.  Fraud, 

Act!  within  Scope  of  Authority.] — ^Fraud  will 
vitiate  any  transaction,  though  the  principal 
does  not  personally  take  any  part  in  tne  fraud, 
if  the  agent  does,  for  the  principal  is  civilly 
responsible  for  the  acts  of  his  agent.  Doe  d. 
WillU  V.  Martin,  4  T.  R.  39. 

A  local  manager  of  a  branch  bank,  while  en- 
gaged at  the  bank,  suggested  to  a  lady  who  ha^ 
a  deposit  account,  that  higher  interest  might  be 
obtained  for  her  money  if  she  purchased  two 
houses  for  a  sum  which  .would  pay  off  a  mort- 
gage held  by  a  third  person  upon  them,  and  also 
a  Uen  held  by  the  bank.  She  assented,  and  gave 
him  her  deposit  note,  for  which  he  gave  her  a 
fresh  deposit  note  for  the  difference  between  the 
amount  of  the  former  note  and  the  purchase- 
money,  and  retained  the  residue  for  the  purpose 
of  making  the  investment.  This  money  the 
local  manager  appropriated  to  his  own  use,  and 
the  bank  refused  to  bear  the  loss : — Held,  in  an 
action  against  them,  that  they  were  liable,  the 
jury  having  found  that  the  manager  intended 
and  induct  the  lady  to  believe  that  he  was 
acting  as  the  agent  of  the  bank,  and  also  that  as 
local  manager  he  had  authority  from  the  bank 
to  make  an  assignment  of  an  equitable  mort- 
gage. Thompson  v.  Bell,  10  Ex.  10  ;  2  G.  L.  B. 
1213  ;  23  L.  J.,  Ex.  321. 

But  where  the  agent  of  a  wharfinger,  whose 
duty  it  was  to  give  receipts  for  goods  actually 
received   at    the   wharf,  fraudulently   gave  a 


Holding  out  Agent  as  Authorised  to  Borrow 
Honey  in  Excess  of  Prescribed  Limits—Personal 
Liability  of  Directors.] — By  the  certified  rules 
of  an  unincorporated  building  society  the  direc- 
tors might  borrow  money  not  exceeding  a  pre- 
scribed amount.  Loans  were  made  to  the 
society  through  its  secretary,  who  was  also 
acting  treasurer  ;  the  usual  course  of  business 
was  that  he  delivered  to  the  lenders  a  receipt 
and  undertaking  on  behalf  of  the  directors  to 
give  promissory  notes  signed  by  the  directors, 
and  subsequently  exchanged  such  notes  for  the 
receipt  and  undertaking.  After  a  total  amount 
had  been  borrowed  exceeding  that  limited  by 
the  rules,  the  plaintifiEs  paid  a  sum  to  the  secre- 
tary as  a  loan  to  the  society,  and  received  from 
him  the  usual  receipt  and  undertaking,  but  no 
promissory  notes.  This  sum  he  appropriated 
to  his  own  use.  In  an  action  against  the  society 
and  directors  the  jury  foimd  that  the  society 
held  out  the  secretary  to  the  plaintiffs  as  having 
authority  to  receive  the  loan  on  their  behalf  on 
the  terms  on  which  it  was  received,  and  that  the 
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diiecton  did  the  same : — ^Held,  by  Lord  Cole- 
ridge, C.  J.,  tbat  as  the  money  had  been 
bonWed  in  excess  of  the  total  amount  limited 
by  the  rales,  the  society  was  not  liable ;  but 
that,  although  there  was  no  fraud  on  the  part 
of  the  directors,  ^ey  were  personally  liable. 
Chaplet  or  Chaplin  or  Ch4iples  or  Charles  y. 
Brwntwieh  BeMfit  Building  Society,  9  Q.  B.  D. 
696  ;  60  L.  J.,  C.  P.  372  ;  44  L.  T.  449  ;  29  W.  R. 
629— C.  A. 

nrandvleiit  Xortgage  by  Agent] — A  husband, 
being  about  to  leave  Bngland  for  a  residence  in 
India,  executed  an  assignment  by  deed  to  his 
wife,  who  was  to  remain  in  Bngland,  of  a  lease- 
hold dwelling-house,  ^  to  hold  the  same  unto " 
the  wife,  '*her  executors,  administrators  and 
aasigns,  as  her  separate  estate."  No  trustees 
were  appointed ;  the  husband  and  wife  being 
the  only  parties  to  the  deed.  The  title-deeds 
were  allowed  to  remain  in  the  possession  of  the 
wife.  Tht  wife  having  parted  with  possession  of 
the  deeds  (all  but  the  assignment)  to  an  agent,  in 
order  to  raise  a  sum  of  2Q01.  upon  them  for  the 
wife,  and  having  asked  for  a  return  of  the  deeds 
without  success,  the  agent,  by  forging  the  name 
of  the  huslMuid  to  a  mortgage  deed  and  other 
instruments,  raised  a  sum  of  1,2002.,  which  he 
appropriated  to  his  own  use : — Held,  that  there 
was  no  negligence  on  the  part  of  the  wife  so  as 
to  bar  her  title  to  relief  against  the  mortgagees. 
Fox  T.  Hawkt,  HawJu  y.  Fox,  13  Gh.  D.  822  ; 
49  L.  J.,  Ch.  679  ;  42  E.  T.  622  ;  28  W.  R. 
656. 


Knuidiilent  Aet  of  Agent  of  whioh  Prinoipal 
gets  the  Benefit.] — ^A  secretary  and  financial 
agent  of  a  company,  having  authority  to  get 
bills  discounted,  forged  bills  and  got  them 
discounted.  He  paid  the  proceeds  into  a  bank 
to  the  account  of  a  firm  to  which  he  belonged, 
and  in  his  character  of  a  member  of  that  firm 
drew  cheques  on  the  account  in  favour  of  the 
company;  and  it  was  alleged  that  out  of  the 
amounts  so  drawn,  he  actually  made  payments 
for  the  benefit  of  the  company  : — In  the  winding 
up  of  the  company  it  was  held,  that  an  inquiry 
most  be  directed  what  amount  of  the  proceeds 
of  the  bills  had  been  applied,  directly  or  in- 
directly, for  the  benefit  of  the  company^  and 
that  a  claim  for  the  amount  when  ascertained 
would  be  good.  Japanete  Ourtains  and  Patent 
Fahrie  (hmpany,  In  re,  Shoolbred,  Ex  parte, 
28  W.  R-  339. 

The  plaintiffs  and  the  defendant  having  each 
lodged  their  respective  India  bonds  with  the 
same  bankers,  who  afterwards  privily  and  with- 
out the  defendant's  authority,  sold  his  bonds, 
and,  npon  his  demand  of  them,  delivered  up  to 
him  the  India  bonds  of  the  plaintifEs,  to  the 
same  total  amount,  and  payable  to  the  same 
obligee  (being  alvrays  the  treasurer  of  the  com- 
pany, who  indorsed  such  bonds  in  blank  before 
they  were  circulated),  but  having  difEerent  num- 
bers, and  for  different  separate  sums,  and  there- 
fore manifestly  distinguishable  from  his  own 
bonds,  though  the  defendant  did  not  know  that 
they  were  the  property  of  another,  but  was  told 
by  the  bankers  that  they  had  exchanged  his  ori- 
ginal bonds  for  these: — Held,  that  the  defen- 
dant, having  sold  the  plaintiffs'  bonds  so  received 
from  his  own  agents,  who  had  acted  mal&  fide 
in  passing  them  to  him,  was  liable  to  answer 
VOL.  yi. 


over  to  the  plaintiffs  for  the  amount.     Olyn  v. 
Baher,  13  Bast,  509. 

Fraud  on  Principal— Sights   against   Third 

Party.] — ^Where  an  agent  has  made  an  agreement 
with  a  contractor  which  amounts  to  a  fraud  on 
his  principal,  the  principal  may  rescind  the  con- 
tract witn  the  contractor  and  I'eceive  back 
money  paid  under  it.  Paiuima  and  South  Pad" 
fie  Telegraph  Company  v.  India  Rubber,  6futta 
Percha,  and  Telegraph  Works  Company,  10 
L.  R.,  Ch.  515 ;  45  L.  J.,  Ch.  121  ;  32  L.  T.  517  ; 
23  W.  R.  583. 

Where  a  draft  for  money  was  intrusted  to  a 
broker  to  buy  exchequer  bills  for  his  principal, 
and  the  broker  received  the  money  and  mis- 
applied it  by  purchasing  American  stock  and 
bullion,  and  afterwards  absconded,  but  was  taken 
before  he  quitted  Bngland,  and  thereupon  sur- 
rendered to  the  principal  the  securities  for  the 
American  stock  and  the  bullion,  who  sold  the 
whole  and  received  the  proceeds : — Held,  that 
the  principal  was  entitled  to  withhold  the  pro- 
ceeds from  the  assignees  of  the  broker,  who  be- 
came bankrupt  on  the  day  on  which  he  so  re- 
ceived and  misapplied  the  money.  Taylor  v. 
Plumer,  5  M.  &  S.  5G2  ;  2  Rose,  415. 

Lien  of  Customer  on  Gk>ods  Fraudulently 
Pledged.] — A  horsedealer  supplied  a  customer 
with  a  pair  of  horses,  for  which  he  paid  170/., 
but  finding  the  horses  not  according  to  warranty, 
she  returned  them.  Thereupon  the  dealer  sent 
another  pair  no  better  than  the  former,  request- 
ing the  customer  to  keep  them  until  he  could 
furnish  her  with  a  better  pair.  This  she  did, 
until  the  dealer  became  bankrupt,  without 
having  repaid  the  1702.,  when  it  was  found  that 
the  horses  did  not  belong  to  him  but  to  an  em- 
ployer, for  whom  he  was  agent  to  sell,  but  not  to 
pledge,  the  horses :— rHcld,  that  the  horses  were 
in  the  bankrupt's  order  and  disposition ;  and 
that  the  customer  could  not  enforce  a  lien 
on  them  as  against  the  trustee  in  bankruptcy. 
Roy,  Ex  parte,  SiLlenoe,  In  re,  7  Ch.  D. 
70  ;  47  L.  J.,  Bk.  36  j  37  L.  T.  508  ;  26  W.  R. 
82. 

Putting  in  Fraudulent  Befenoe.l — Where  a 
solicitor  has  put  in  a  fraudulent  defence  for  his 
client  without  the  knowledge  of  the  client,  the 
client  is  not  bound  by  the  act  of  the  solicitor. 
Williams  v.  Preston,  20  Ch.  D.  672  ;  51  L.  J., 
Ch.  927  ;  47  L.  T.  265 ;  30  W.  R.  555. 

iii.  False  Representations. 

Prinoipal  not  authoriiing  Bepresentations.] 
— ^An  owner  of  a  house  employed  an  agent  to 
sell  it.  The  agent  described  it  as  being  free 
from  .rates  and  taxes,  and  did  not  know  it  to 
be  otherwise ;  but  it  [was  in  fact  liable  to 
certain  rates  and  taxes,  as  the  owner  knew.  On 
the  faith  of  the  agent's  description,  a  party 
bought  the  house  : — Held,  that  he  might  main- 
tain an  action  for  deceit  against  the  owner  of 
the  house,  though  it  did  not  appear  that  he  had 
instructed  his  agent  to  make  any  representation 
as  to  rates  or  taxes.  Fuller  v.  Wilson,  3  Q.  B. 
58  ;  2  G.  &  D.  460— Bx.  Ch. 

A  principal  is  liable  in  an  action  of  deceit  for 
the  &]8e  and  fraudulent  representations  of  his 
agent  as  to  the  quality  and  value  of  an  article, 
whereby  a  person  has  been  induced  to  purchase 
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it  for  more  than  its  worth,  notwithstanding 
that  the  principal  neither  aathorised  nor  knew 
of  the  fraudulent  conduct  of  his  agent.  Udell 
V.  AtherHon,  7  H.  &  N.  172  ;  30  L.  J.,  Ex.  337  ; 
7  Jur.,  N.  S.  777 ;  4  L.  T.  797. 

A  timber  merchant's  traveller,  with  full  know- 
ledge of  certain  defects  in  a  log  of  mahogany, 
induced  a  party  to  purchase  and  pay  for  it,  by 
representing  it  to  be  sound.  The  timber  merchant 
was  neither  aware  of  the  defect  nor  did  he  autho- 
rize his  traveller  to  make  such  misrepresentation. 
In  an  action  of  deceit  by  the  purchaser  against 
the  timber  merchant : — Held,  per  Pollock,  C.  B., 
and  Wilde,  B.,  that  the  principal  was  responsible 
for  the  fraud  of  his  agent.  Per  Martin,  B.,  and 
Bramwell,  B.,  that  the  principal  was  not  respon- 
sible,   lb. 

Employing  Agent  Ignorant  of  Bofeet] — The 
defendant's  son,  acting  for  the  defendant,  and 
with  the  defendant's  authority,  represented  that 
certain  sheep,  which  he  sold  to  the  plaintiff, 
were  all  right.  The  defendant  had  fraudulently 
concealed  from  his  son  that  the  sheep  had  the 
rot,  and  fraudulently  gave  the  son  authority  to 
sell  them  for  the  best  price,  intending  that  the 
son  should  represent  uat  they  were  sound : — 
Held,  that  the  defendant  was  liable  in  an  action 
to  recover  damages  for  fraudulent  misrepresen- 
tation. Ludgater  v.  LoWy  44  L.  T.  694  ;  45  J.  P. 
600— C.  A. 

Where  a  principal  purposely  employs  an 
agent  ignorant  of  the  truth,  in  order  that  such 
agent  may  innocently  make  a  false  statement 
believing  it  to  be  true,  and  may  so  deceive  the 
party  with  whom  he  is  dealing,  the  represen- 
tation by  the  agent  becomes  a  misrepresen- 
tation by  the  principal  so  as  to  vitiate  Uie  con- 
tract.' J  J, 

Liability  of  Prinoipal.] — A  master  is  answer- 
able for  every  such  wrong  dt  his  servant  or  of 
his  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit,  though  no 
•express  command  or  privity  of  the  master  is 
proved  ;  and  there  is  no  distinction  between 
the  case  of  fraud  and  the  case  of  any  other 
wrong.  Mackay  v.  Commercial  Bank  of  New 
Brunswick,  5  L.  B.,  P.  C.  394 ;  43  L.  J.,  P.  C. 
31  ;  30  L.  T.  180  ;  22  W.  R.  473. 

When  one  has  suffered,  and  another  has  pro- 
fited by,  the  fraudulent  representation  of  an 
flgent  of  the  latter,  made  within  the  scope  of  his 
ttuthority,  the  former  is  entitled  to  recover 
damages.    lb. 

An  action  of  deceit  may  be  maintained  against 
a  company,  whether  it  is  incorporated  or  not  in- 
corporated, in  respect  of  the  fraud  of  its  agent. 
lb. 

An  officer  of  a  banking  corporation,  whose 
duty  it  was  to  obtain  the  acceptance  of  bills  of 
exchange  in  which  the  bank  was  interested, 
fraudulently,  but  without  the  knowledge  of  Uie 
president  or  directors  of  the  bank,  made  a  repre- 
-sentation  to  A.,  which,  by  omitting  a  material 
fact,  misled  him,  and  induced  him  to  accept  a 
bill  in  which  the  bank  was  interested  ;  and  he 
was  compelled  to  pay  the  bill : — Held,  that  he 
could  recover  from  the  bank  the  amount  so  paid. 
lb.  ^ 

In  an  action  of  deceit,  whether  against  a  per- 
son or  against  a  company,  the  fraud  of  the  agent 
may  be  treated  for  the  purposes  of  pleading  as 
that  of  the  principal.    lb. 


Of  Director  for  Aets  of  Co-Biroetort.] 

— A  company  formed  to  work  a  mine  was  com- 
pelled from  want  of  funds  to  cease  working : 
money  was  then  advanced  to  them  by  some  of 
the  directors,  and  amongst  them  Bamett  and 
Baldwin.  Afterwards,  at  a  general  meeting  of 
the  company,  held  in  order  to  provide  for  the 
existing  deficit  and  for  working  expenses,  the 
directors  were  authorized  to  issue  debentures  oii 
such  terms  and  for  such  amounts  as  they  in  theii 
discretion  might  think  fit.  The  directors  accord- 
ingly  authorued  the  secretary  to  employ  a  firm 
of  brokers  to  place  the  debentures.  The  brokerE 
prepared  and  issued  a  prospectus,  bearing  the 
names  of  Bell  and  others  as  directors,  and  con- 
taining statements  as  to  the  condition  and  pro- 
spects of  the  company,  on  the  faith  of  which 
the  plaintiff  and  others  purchased  debentures 
The  money  thus  raised  was  paid  to  the  company'i 
bankers,  and  part  of  it  was  applied  by  th< 
directors  on  behalf  of  the  company  to  repa} 
the  advances  made  by  Bamett  and  Baldwin 
The  debentures  having  become  worthless,  th< 
plaintiff  brought  an  action  for  damages  agftinB" 
Bell  and  others  in  respect  of  the  statements  ii 
the  prospectus,  some  of  which  were  alleged  t^ 
be  fraudulent.  The  jury  found  that  the  pro 
spectus  contained  statements  of  facts  whicl 
were  false  to  the  knowledge  of  the  brokers,  an< 
by  which  the  plaintiff  was  induced  to  part  witl 
his  money;  that  none  of  the  f&lae  statement 
were  made  bv  Bell  personally  or  by  his  autho 
rity ;  that  the  brokers  had  authority  to  issuj 
a  prospectus,  but  no  authority  to  include  in  i 
statements  which  were  fraudulent ;  and  tha 
Bell  derived  no  benefit  from  the  money  raised  b; 
the  debentures  : — Held,  that  Bell  was  not  liable 
By  Cockbum,  C.  J.,  and  Brett,  L.  J.,  on  th 
ground  that  though  a  party  as  director  to  th 
receipt  of  money,  Bell  was  not  aware  of  th 
falsehood  of  the  statements  contained  in  th 
prospectus,  and  derived  no  personal  benefit  froi 
the  receipt  of  the  money.  By  Bramwell,  L.  J 
that  Belt  had  been  guilty  of  no  moral  fram 
and  not  being  the  principal  of  the  brokers  coul 
not  be  held  to  have  impliedly  undertaken  fc 
the  absence  of  fraud  in  them  in  issuing  the  pre 
spectus.  WHr  v.  Bell,  3  Ex.  D.  238  ;  47  L.  J 
Ex.  704  ;  38  L.  T.  929  ;  26  W.  R.  746— C.  A. 

But  by  ^Cotton,  L.  J.,  that  Bell  was  liable  i 
an  action  to  the  plaintiff,  for  it  was  his  duty  c 
director  to  ascertain  whether  the  statements  i 
the  prospectus  were  true  or  false.    lb. 

A  director  of  a  company  is  not  liable  for 
fraud  (such  as  the  issue  of  a  fraudulent  prosper 
tus)  committed  by  his  co-directors,  or  by  an 
other  agent  of  the  company,  unless  he  has  eith< 
expressly  authorized  or  tacitly  permitted  its  con 
mission.  Qirgill  v.  Bower,  10  Ch.  D.  502  ;  4 
L.  J.,  Ch,  649  ;  38  L.  T.  779  ;  26  W,  R.  716. 

Signature  of  Agent  not  Bni&oient  to  tatiaJ 
Lord  Tonterden's  Act  as  to  Bepresentation.] — 1 
9  Geo.  4,  c.  14,  s.  6,  a  false  representation  as  i 
the  credit  of  another  person,  in  order  to  mail 
tain  an  action,  must  be  signed  by  the  perse 
making  it,  and  not  by  an  agent.  The  plai: 
tiff  sued  J.  and  G.  jointly  for  a  false  repr 
sentation  with  respect  to  the  solvency  of  fi 
William  Russell.  J.  was  sued  as  the  publ 
officer  of  a  banking  company  formed  under 
Geo.  4,  c.  46,  and  G.  was  the  manager  at  one 
their  branches.  The  plaintiff  was  a  custom 
of  the  S.  bank,  and  requested  the  manager 
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that  bank  to  inquire  tor  him  as  to  Sir  William 
Bnasell's  credits  The  manager  wrote  a  letter 
addressed  to  tha  manager  of  the  banking 
company,  requesting  information  whetJier  Sir 
William  RosBell  was  responsible  to  the  extent  of 
50,0002.  G.  replied  in  his  own  name,  signing 
his  letter  as  manager,  and  giving  a  fiftvourable 
account  of  Sir  WiUiam  Bnsseirs  lesponsibility. 
The  plaintiff,  in  consequence  of  this  letter,  sup- 

glied  Sir  William  Bussell  with  goods,  for  which 
e  never  was  paid,  in  consequence  of  his  insol- 
vency. The  statement  made  by  G.  was  false  to 
his  knowledge.  The  banking  company  had  no 
knowledge,  otherwise  than  through  G.,  that  such 
letter  had  been  written,  and  gave  him  no  express 
authority  to  write  the  letter ;  but  the  writing  of 
such  a  letter  was  an  act  done  within  the  scope 
of  the  general  authority  conferred  on  G.  as  man- 
ager : — Held,  that  the  signature  of  G.  to  the 
letter  could  not  be  considered  the  signature  of 
the  banking  company  itself.  Swift  v.  Jeweshury, 
9  L.  B.,  Q.  B.  301 ;  43  L.  J.,  Q.  B.  66 ;  30  L.  T. 
31 :  22  W.  B.  319— Ex.  Ch. 

Held,  also,  that  the  letter  was  the  represen- 
tation of  G.,  and  jiot  the  representation  of  the 
banking  company.    lb. 

Held,  also,  that  G.  was  liable  personally  for 
the  false  representation.    lb. 

The  signature  of  an  authorized  agent  is  not  a 
sufficient  signature  within  9  Geo.  4,  c.  14  (Lord 
Tenterden*s  Act),  s.  6,  whereon  to  charge  a  party 
making  afalse  representation.  Williams  v.  Masons 
28  L.  T.  232  ;  21  W.  B.  386. 

O.  M.  and  A.  M.  were  trading  as  M.  &  Son. 
A.  M.,  the  son.,  wrote  to  the  plaintiff  a  letter 
signed  **  M.  &  Son,"  in  which  he  represented  G.  to 
be  solvent.  This  letter  was  shewn  to,  and  tacitly 
ratified  by  C.  M.,  the  &ther.  G.  proving  insol- 
Tent : — Held,  that,  notwithstanding  the  ratifica- 
tion of  the  letter  by  C.  M.,  the  letter  was  not 
signed  by  the  "  party  to  be  charged,"  within  the 
meaning  of  the  above  statute,  so  as  to  make  him 
liable  for  any  false  representation  therein.    lb. 

liability  to  Penalties  for.]— The  Queensland 
Constitution  Act,  1867,  by  s.  6,  enacts  that  any 
person  who  shall,  directly  or  indirectly,  hold  or 
unjoy  any  contract  for  or  on  account  of  the 
public  service,  shall  be  incapable  of  sitting  or 
voting  as  a  member  of  the  legislative  assembly ; 
and  s.  7  imposes  a  penalty  on  any  person  so  dis- 
qualified so  sitting  or  voting.  The  respondent, 
being  part-owner  of  a  ship  which  had  been 
chartered  by  the  government,  sat  and  voted  as 
a  member  of  the  legislative  assembly.  The  re- 
spondent had  instructed  his  agents,  who  were 
also  part-ownera,  not  to  charter  the  ship  to  the 
government,  and  that  if  they  did,  the  contract 
should  be  made  with  such  part-owners  only  who 
should  be  held  to  have  chartered  the  respondent's 
share  at  a  rate  fixed  independently  of  such  con- 
tract The  government  had  no  knowledge  that 
the  respondent  was  a  part-owner  : — Held,  that 
under  these  circumstances  the  respondent  was 
not  liable  to  the  penalties  imposed  by  the  act. 
fyeeman  ▼.  Cooke  (2  Ex.  664)  approved.  Miles 
V.  MeHwraUh,  8  App.  Cas.  120  ;  52  L.  J.,  P.  C. 
17  ;  48  L,  T.  689  ;  31  W.  B.  691— P.  C. 

iv.  Negligence. 

A4]oi]iiBg  Ownen,  Liability  of— Dangerous 
or  Hasardovs  Work.]— The  defendant  was  the 
owner  of  a  house  standing  at  the  corner  of  two 


streets,  between  a  house  belonging  to  the  plain- 
tiff and  a  house  occupied  by  B.  The  defendant 
being  desirous  of  rebuilding  his  house  employed 
a  competent  architect  and  competent  builders  to 
rebuild  it.  The  defendant's  new  house  was  a 
storey  higher  than  the  old  house,  and  the  base- 
ment was  lower.  After  the  house  had  been 
nearly  finished,  the  workmen  employed  by  the 
builders  began  to  fix  a  staircase  ;  in  so  doing 
they  negligently  and  without  the  knowledge  of 
the  defendant  or  his  architect,  cut  into  a  party- 
wall  dividing  the  defendant's  new  house  and  B.'s 
house.  In  consequence  the  defendant's  house 
fell ;  and  the  girders  having  become  displaced, 
injury  was  done  to  the  plaintiff's  house,  for 
which  he  now  sued  the  defendant.  The  fixing 
of  the  staircase  was  not  in  itself  a  hazardous 
operation,  if  it  had  been  carried  out  with  ordi- 
nary skill: — ^Held  (Holker,  L.  J.,  dissenting), 
that  an  action  was  maintainable  against  the  de- 
fendant for  the  injury  done  to  the  plaintiff's 
house.  Botoer  v.  Peate  (1  Q.  B.  D.  321)  con- 
sidered. Percival  v.  Hughes,  9  Q.  B.  D.  441  ; 
51  L.  J.,  Q.  B.  388  ;  46  L.  T.  677— C.  A. 

Damage  having  been  done  by  the  wrongful 
acts  of  a  contractor  or  his  workmen,  employed 
under  a  contract  and  specification,  to  a  neigh- 
bour's vault,  it  was  held  under  the  circumstances 
that  both  the  employer  and  contractor  were 
liable  for  it,  and  judgment  was  given  for  the 
plaintiff,  with  costs  against  the  defendants. 
Lemaitre  v.  Davis^  19  Ch.  D.  281 ;  61  L.  J.,  Ch. 
173 ;  46  L.  T.  407  ;  30  W.  B.  360 ;  46  J.  P.  324. 

During  the  removal  of  refuse  grains  &om  a 
brewery,  in  pursuance  of  a  contract,  and  under 
the  superintendence  of  the  foreman  of  the 
brewers,  so  far  as  the  removal  inside  the  brewery 
was  concerned,  some  of  the  grains  were  spilt 
upon  the  footpath  in  front  of  the  brewery.  The 
plaintiff,  while  passing  the  brewery,  stepped 
upon  the  grains  and  fell  and  sustained  injuries. 
In  an  action  for  damages  against  the  brewers  : — 
Held,  that  it  was  no  answer  on  their  part  to  say 
that  the  accident  arose  through  the  negligence 
of  the  contractor's  men.  Duke  v.  Ckyu.r<ige,  46 
J.  P.  463. 

A  steward,  manager,  or  agent  is  not  liable  for 
damage  done  by  the  negligence  of  those  employed 
by  him  in  the  service  of  his  principal ;  for,  the 
principal,  or  those  aetually  employed,  only  are 
liable.  Stone  v.  CartwriglU,  6  T.  B.  411.  And 
see  further,  Negligence. 

V.  Trespass. 

Oeneral  Bnle.] — ^A  principal  is  not  liable  in 
trespass  for  the  act  of  his  agent  unless  he  autho- 
rized it  beforehand,  or  subsiequently  assented  to 
it  with  knowledge  of  what  had  been  done.  JtWe- 
man  v.  Rosher,  13  Q.  B.  780  j  18  L.  J.,  Q.  B.  340. 

Wrongftd  BlBtross.] — The  defendants  received, 
on  behalf  of  the  owners,  the  rent  of  a  house,  of 
which  the  plaintiff  was  tenant.  Bent  being  in 
arrear,  the  defendants  signed,  as  agents  for  the 
owners,  a  warrant  of  distress,  and  delivered  it  to 
a  broker  to  be  executed.  Bd^ore  it  was  actually 
executed,  the  plaintiff  tendered  to  the  defen- 
dants the  amount  due,  which  they  refased  to 
receive,  on  the  ground  that  a  distress  warrant 
had  issued.  The  plaintiff  subsequently  tendered 
the  amount  to  the  broker,  who  refused  to  receive 
it  unless  certain  alleged  costs  of  distress  were 
also  paid.    The  broker  having  subsequently  dis- 
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trained : — Held,  that  the  distress  was  unlawful, 
and  that  the  defendants  were  not  mere  agents 
conveying  an  authority  from  the  landlords,  but 
persons  committing  a  wrongful  act ;  and  there- 
fore liable  for  the  damages  sustained  by  the 
plaintift  Bennett  t.  Bayeij  5  H.  ft  N.  391  ;  29 
t.  J.,  Ex.  224  ;  8  W.  R.  820. 

The  right  of  A.  to  do  an  act,  e.g.  to  distrain 
on  the  property  of  B.,  depends  on  the  authority 
he  really  has,  not  on  what  he  says  he  has.  Snell 
V.  Finch,  13  0.  B.,  N.  8.  651 ;  32  L.  J.,  0.  P.  117  ; 
9   Jur.,   N.    S.  333.     See  also  ante,  Agency 

GENERALLY. 


yi.  Malieioite  Prosecution, 

Authority  of  Bank  Xanagor  to  Proseeute  on 
Behalf  of  Bank.] — In  an  action  for  a  malicious 
prosecution  against  an  incorporated  banking 
company  the  jury  found  that  the  same  had  been 
authorized  on  behalf  of  the  bank  by  W.,  the 
acting  manager,  and  were  directed  by  the  judge 
that  it  was  to  be  inferred  from  W.*s  position  as 
manager  that  he  had  sufficient  power  under  the 
drcumstanoes  for  directing  a  prosecution.  A 
rule  nisi  to  enter  a  nonsuit  or  for  new  trial  was 
dischaiged : — Held,  on  appeal,  that  assuming 
the  prosecution  to  have  been  authorized  by  W., 
the  direction  to  the  jury  to  the  effect  that  it  was 
to  be  inferred  from  W.*s  position  that  he  had 
authority  to  direct  the  prosecution,  was  on  the 
eyidence  inoorrect.  Bank  of  New  South  Wales 
V.  Oioston,  4  App.  Cas.  270  ;  48  L.  J.,  P.  C.  26  ; 
40  L.  T.  600. 

The  arrest,  and  still  less  the  prosecution  of 
offenders,  is  not  within  the  ordinary  routine  of 
banking  business,  and  therefore  not  within  the 
ordinary  scope  of  a  bank  manager*s  authority. 
Evidence  accordingly  is  required  to  shew  that 
such  arrest  or  prosecution  is  within  the  scope  of 
the  duties  and  class  of  acts  such  manager  is 
authorized  to  perform.  That  authority  may  be 
general,  or  it  may  be  Special  and  derived  &om 
the  exigency  of  the  particular  occasion  on  which 
it  is  exercised.  In  the  former  case  it  is  enough 
to  shew  commonly  that  the  agent  was  acting  in 
what  he  did  on  behalf  of  the  principal ;  but  in 
the  latter  case  evidence  must  be  given  of  a  state 
of  facts  which  shews  that  such  exigency  is  pre- 
sent, or  from  which  it  might  reasonably  be  sup- 
posed to  be  present.  Bule  made  absolute  for  a 
new  trial.    lb. 

A  railway  company,  though  a  corporation,  is 
liable  to  an  action  for  false  imprisonment  if  the 
act  is  committed  by  the  authority  of  the  com- 
pany ;  the  authority  need  not  be  under  seal,  but 
it  lies  on  the  plaintiff  to  give  evidence  justifying 
the  jury  in  finding  that  the  company's  servants 
who  imprisoned  him  or  some  of  them  had  autho- 
rity from  the  company  to  do  so.  Ooff  v.  Great 
Northern  BaUtoay  Company,  3  El.  k  £1.  672  ; 
30  L.  J.,  Q.  B.  148  ;  7  Jur.,  N.  8.  286 ;  3  L.  T. 
860. 

Action  against  Corporation.] — An  action  for  a 
malicious  prosecution  will  lie  against  a  company. 
Sterene  v.  Midland  Railway  Company  (10  Ex. 
362)  not  followed.  The  employment  of  police- 
men by  a  railway  company  to  protect  their 
property  is  an  act  within  the  scope  of  the  incor- 
poration of  the  company.  Edwards  v.  Midland 
Railway  Company,  6  Q.  B.  D.  287  ;  60  L.  J., 
Q.  B.  281 ;  43  X.  t.  694  ;  29  W.  R.  609  ;  45  J.  P. 
374. 


3.  Effect  of  Factobs  Acts. 

a.  Generally. 

Intentioa  of  Aets.] — ^The  intention  of  the 
Factors  Act  (5  &  6  Vict  c.  39)  is  that,  where  a 
third  person  has  intrusted  goods  or  the  docu- 
ments of  title  to  goods  to  an  agent,  who  in  the 
course  of  such  agency  sells  or  pledges  them,  he 
shall  be  deemed  by  that  act  to  have  misled  any 
one  who  bonft  fide  deals  with  the  agent,  and 
makes  a  purchase  from  or  an  advance  to  him 
without  notice  that  he  was  not  authorized  to 
sell  the  goods  or  to  procure  the  advance.  Cole 
V.  NoHh'Westem  Bank,  10  L.  R.,  C.  P.  854  ;  44 
L.  J.,  C.  P.  233  ;  32  L.  T.  733— Ex.  Ch. 

The  statute  was  meant  to  apply  to  those  cases 
where  one  person  has  given  an  apparent  authority 
to  another,  and  a  tUrd  person  has  dealt  with 
that  other  in  the  belief  that  the  authority  really 
existed.    lb. 

Pledge  after  BoTOOation.] — ^An  agent  *'  in- 
trusted with  and  in  possession  of  goods,  or  of 
the  documents  of  title  to  goods,"  within  the 
Factors  Acts  (6  Geo.  4,  c.  94^  &  6  &  6  Vict.  c. 
39),  is  a  person  who  is  intrusted  as  agent  for  sale  ; 
and  consequently  one  whose  authority  to  sell  has 
been  revoked  cannot  make  a  valid  pledge  of 
goods  which  had  been  intrusted  to  him  for  sale, 
but  which  he  has  wrongfully  retained  after  his 
authority  has  been  revoked,  and  the  goods  de- 
manded from  him  hj  his  principal.  FuerUes  v. 
MontU,  4  L.  R.,  C.  P.  93  ;  38  L.  J.,  C,  P.  95  ;  19 
L.  T.  364  ;  17  W.  R.  20a— Ex.  Ch. 

Further  Pledge.] — ^A  factor  by  pledging  goods 
in  his  possession  or  under  his  control,  as  agent, 
for  an  amount  which  does  not  exhaust  their 
value,  has  not  thereby  parted  with  his  control 
over  the  goods,  so  us  to  preclude  himself  from 
making  a  further  pledge  for  the  balance  of  their 
value,  which  shall  be  valid  as  against  the  prin- 
cipal. Portalis  v.  Tetley,  5  L.  R.,  Eq.  140  ;  37 
L.  J.,  Ch.  139 ;  17  L.  T.  344  ;  16  W.  R.  503. 

Cotton  was  consigned  for  sale  by  A.  to  B.  B. 
deposited  the  bill  of  lading  with  C,  a  broker, 
and  authorized  him  to  receive  and  sell  the 
cotton,  and  subsequently  made  a  further  pledge 
to  D.  of  the  balance  of  the  net  proceeds  of  the 
cotton  by  order  in  writing  communicated  and 
assented  to  by  C. : — Held,  that  the  pledge  to  D. 
was  vaUd  as  against  A.    lb, 

Boni  fide  Advmnee.] — ^A  merchant  who  has 
enabled  his  factor  to  raise  money  fraudulently 
can  claim  no  redress  against  the  party  who  has 
bon&  fide  made  the  advance.  Viekers  v.  HertZy 
2  L.  R.,  H.  L.  (Sc.)  113. 

The  goods  or  symbols  of  property  intrusted  to 
the  factor  may  be  regarded  by  unsuspecting 
third  parties  as  his  own,  and  dealt  with  accord- 
ingly under  the  Factors  Act  (5  &  6  Vict.  c.  39). 
lb, 

A  factor,  after  depositing  dock  warrants  with 
the  defendant,  as  a  security  for  the  advance  of 
money,  withdrew  them  from  his  hands  and  sub- 
stituted other  dock  warrants  for  silk  belonging 
to  the  plaintiffs,  the  defendant  having  no  notice 
that  the  factor  was  not  the  true  owner  : — ^Held, 
that  this  transaction  was  not  protected  by  6 
Geo.  4,  c.  94,  there  being  no  advance  of  money 
on  the  faith  of  such  warrants.  Bofizi  v.  Stewart, 
4  M.  &  G.  295  ;  5  Scott,  N.  R.  1. 
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Advaaee  <m  PromiM  to  lodge  Warrants.] — 
A  wool  broker  gare  to  a  bank,  to  secure  an  ad- 
yance,  a  letter  of  hypothecation  on  certain  wools, 
promisiiig  to  lodge  warehouse  warrants  for  them 
next  day.  The  bank  made  repeated  application 
for  the  warrants,  but  did  not  obtain  them.  After 
a  few  days,  the  broker  having  left  his  house,  the 
baokesB  by  pressure  obtain^  the  keys  dE  his 
warehouae,  where  the  wool  was  stored,  and  took 
poesesBfton.  Part  of  the  wool  had  belonged  to  a 
customer  of  the  broker,  but  he  was  under  ad- 
Tances  and  made  no  claim  : — Held,  that  the 
bank  acquired  a  valid  charge  on  the  wool  under 
the  profTisioDS  of  the  Factors  Act  (6  &  7  Vict. 
c  39).  Nortk-  Wettem  Bank,  Em  parley  Slee,  In 
lY,  15  L.  R^  £q.  69  ;  42  L.  J.,  Bk.  6  ;  27  L.  T. 
461 ;  21  W.  R.  69. 

In  leaving  his  house  the  broker  was,  as  it 
turned  out,  absconding  : — Held,  that  the  bank 
had  no  notice  of  this.    lb. 

Vatnre  of  Advanee—Anteeedent  Debt] 

— A.,  a  manu&cturer,  having  consigned  goods  to 
C,  who  had  acted  as  his  agent,  0.  being  liable, 
together  with  B.,  on  a  bill  of  exchange  which 
hi&  become  due,  obtained  from  B.  300/.,  for  the 
purpose  of  taking  up  the  bill,  and  at  the  same 
time  deposited  with  B.,  A.*s  goods.  A.  having 
brought  an  action  to  recover  back  the  goods,  the 
judge  told  the  juiy  that,  if  they  thought  the 
transaction  was  only  a  circuitous  mode  of  paying 
the  bill,  on  which  B.  was  liable,  it  was  not 
within  5  &  6  Vict.  c.  39,  s.  1 :— Held,  that  the 
direction  was  right,  and  that  the  transaction 
was  not  protect^  by  the  statute.  Learoyd  v. 
Bof^inton,  12  M.  k.  W.  745  ;  13  L.  J.,  Ex.  213. 

The  5  &  6  Vict.  c.  39,  does  not  apply  to 
pledges  for  antecedent  liabilities  (whether  they 
may  or  may  not  have  ripened  into  debts),  where 
no  actual  advance  is  made  at  the  time  of  the 
pledge.  Macnee  v.  Oorst,  4  L.  B.,  Eq.  351  ;  15 
W.  R.1197. 

H.  requested  W.  to  purchase  cotton  for  him,  to 
be  delivered  andpaiaforon  a  future  day.  W. 
made  such  purchase  in  his  own  name  through 
C,  a  broker.  When  the  cotton  was  ready  for 
delivery,  the  price  had  &llen  and  G.  refused  to 
pay  for  it,  unless  provided  with  security  suffi- 
cieat  to  cover  the  difference  between  the  con- 
tract price  and  the  value  at  the  price  of  the  dav. 
H.  accordingly  indorsed  and  deposited  with  W., 
who  indorsed  and  deposited  with  C,  a  bill  of 
lading  of  goods  consigned  to  H.,  and  C.  there- 
upon completed  the  purchase  of  the  cotton, 
fiuch  goods  were  in  fact  consigned  to  H.  as  the 
plaintiffs  factor  : — Held,  that  the  deposit  of  the 
bill  of  lading  was  valid  as  against  the  plaintiff, 
and  that  it  was  not  made  in  respect  of  an  ante- 
cedent debt  due  from  H.  to  W.  Jewan  v.  Whit- 
worth,  2  L.  R.,  Eq.  692  ;  36  L.  J.,  Ch.  127. 

L.  and  P.  bought  goods  for  M.,  not  disclosing 
the  fact  that  they  bought  as  agents,  and  were, 
therefore,  as  between  them  and  the  vendors,  per- 
sonally Uable  to  pay.  On  the  day  before  the 
day  of  payment,  M.  a^ed  L.  and  P.  to  make  him 
an  advance  on  the  security  of  one  of  E.'s  cargoes, 
to  enable  him  to  pay  for  those  goods.  L.  and  P. 
did  so,  and  the  gcKxls  were  thus  paid  for  through 
L.  and  P.  They  knew  that  the  cargo  pledged 
did  not  belong  to  M.,  but  nothing  further  ;  and 
thpy  did  not  know  whether  the  goods  bought  by 
M.  were  bought  on  his  own  account  or  not : — 
Held,  that  as  H.  was  not  at  t^e  time  of  the  ad- 
vance indebted  to  L.  and  P.  in  respect  of  the 


goods  bought,  though  they  were  sureties  for  the 
payment,  the  pledge  was  not  a  pledge  to  secure 
an  antecedent  debt  within  the  meaning  of  5  &  6 
Vict.  c.  39,  s.  3,  and  was  valid,  there  being  nothing 
in  the  circumstances  to  give  them  notice  that 
M.  was  violating  his  duty  to  his  principal. 
Kaltenhach  v.  LeioU,  24  Ch.  D.  54  ;  51  L.  J. 
881 ;  48  L.  T.  844  ;  31  W.  R.  731— C.  A.  Vary- 
ing 45  L.  T.  666  ;  30  W.  R.  356. 

B.,  having  sold  500  sacks  of  flour  to  H.,  con- 
signed them  to  him  by  sea,  with  500  more  to 
sell  on  commission.  The  captain  of  the  vessel 
executed  and  handed  to  B.  two  duplicate  bills  of 
lading,  expressed  to  be  "  to  order  or  assigns  ;  " 
and  one  of  them  having  been  forwarded  by  B. 
to  H.  unindorsed,  the  latter,  on  the  9th  of 
February,  1878,  deposited  it  with  a  discount 
company  (who  carried  on  business  in  the  same 
town  as  himself)  to  secure  an  advance  of  6002. 
then  made  to  him.  On  the  11th  of  February  H., 
who,  in  the  meantime,  and  without  informing  B. 
of  the  transaction  of  the  9th,  had  obtained  from 
him  the  duplicate  bill  of  lading  duly  indorsed, 
deposited  it  also  with  the  company,  at  whose 
instance  he,  on  the  13th,  further  executed  to 
them  a  letter  of  lien,  ant&.dated  the  9th,  upon 
the  whole  cargo,  in  respect  both  of  the  600Z. 
advance  and  of  about  800/.  the  amount  of  cer- 
tain bills  of  exchange  previously  discounted  for 
him  by  the  company,  and  just  reaching  maturity. 
The  vessel  arrived  shortly  afterwards,  and  the 
company  discovered  that  H.  was  owner  of  only 
half  the  flour,  whereupon  B.  having  brought  an 
action  to  have  his  own  half  relieved  from  the 
company's  lien  :— Held  (by  Ball,  C,  and  Deasy, 
L.  J.,  diBsentiente  Fitzgibbon,  L.  J.),  that  the 
plaintiff  was  entitled  to  the  relief  sought. 
Blake  v.  Be\fatt  Discount  Company.  5  L.  R.,  Ir. 
410-C.  A.  J-  9y  , 

Honey  need  not  Pau.] — It  is  not  necessary, 
in  order  that  a  purchase  may  be  protected  under 
6  Geo.  4,  c.  94,  b.  4,  that  money  should  actually 
pass^  the  section  applies  equally  where  the 
goods  are  transferred  in  consideration  of  an 
antecedent  debt.  Thackrah  v.  Fergusion,  25 
W.  R.  307. 

Hotiee  of  Agent's  Kala  Adas.]— Under  5  &  6 
Vict.  c.  39,  a  contract  with  an  agent  for  the 
pledge  of  goods  will  be  valid  as  against  the 
principal,  though  the  person  dealing  with  the 
agent  knows  him  to  be  only  an  agent  in  respect 
of  the  goods  pledged,  provided  that  the  person 
so  dealing  acts  bon&  fide  and  without  notice  that 
the  agent  is  acting  mal&  fide  and  beyond  his 
authority.  NavuUhaw  v.  Brownrigg,  2  De  G., 
M.  &  O.  441 J  21  L.  J.,  Ch.  908  ;  16  Jur.  979. 

To  deprive  the  pledgee  of  the  protection  of  the 
statute,  ne  must  be  &ed  with  knowledge  that 
the  agent  is  so  acting  as  above  stated,  and  no 
mere  suspicion  will  amount  to  notice ;  nor  will 
the  knowledge  that  the  agent  has  power  to  sell 
the  goods  constitute  notice  that  he  has  not 
power  to  pledge  them.    lb. 

Where  an  agent  intrusted  with  a  document  of 
title  to  goods  pledges  it  mal&  fide,  or  without 
authority,  it  is  necessary,  in  order  to  deprive  the 
transaction  of  the  protection  given  by  5  &  6  Vict. 
c.  39,  s.  1,  and  to  bring  it  within  the  proviso  of 
s.  3,  thiat  the  juiy  should  find  categorically  that 
the  lender  had  notice  of  the  agents  mala  fides 
or  want  of  authority.  Oobind  Chundcr  Sein  v. 
Ryan,  9  Moore,  Ind.  App.  140 ;  8  Jur.,  N.  S.  343  ; 
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dereauz  was  entitled  to  receive  from  the  Nea 
politan  government  a  new  bordereau,  with  a  nev 
set  of  coupons  ;  both  these  instruments  referre( 
to  the  oertificat,  and  they  were  never  sold  in  th 
London  market  without  being  accompanied  b; 
the  certificat.  The  plaintiff  being  possessed  d 
certain  of  these  oertificats  and  bordereaux,  de 
posited  the  latter  with  his  broker,  for  the  purpos 
of  his  procuring  from  the  Neapolitan  govern 
ment  new  bordereaux,  retaining  the  certificat 
in  his  own  hands.  The  broker,  having  procure 
new  bordereaux  with  coupons,  fraudulent! 
pledged  them  with  the  defendant.  In  detinu 
by  the  original  owner,  it  was  left  to  the  jury  t 
say — first,  whether  the  bordereaux  and  coapon 
(unaccompanied  by  the  certificats)  were  negoti 
able  securities,  passing  by  delivery,  in  the  sam 
manner  as  bank  notes,  exchequer  bills,  and  tb 
like  instruments ;  secondly,  whether  the  defei 
dant  had  exercised  due  caution  in  receiving  thei 
from  the  broker,  without  inquiring  for  the  cert; 
ficats  to  which  they  referred : — Held,  that  th 
direction  was  right ;  and  the  jury  having  foun 
a  verdict  for  the  plaintiff,  the  court  lefused  t 
disturb  it.  ZaTu;  v.  Smithy  6  M.  &  P.  78 ;  7  Bing.  28' 
Certificates  of  railway  stock  are  not  gooc 
within  the  meaning  of  5  &  6  Vict.  c.  39.  Ihra 
nian  v.  Appleyard^  1  N.  K.  30;  32  L.  J.,  E: 
175;  7L.T.  282. 

Beeeipts.] — ^Where  in  order  to  save  troubi 
delivery  oraers  were  not  signed,  but  an  arrange 
ment  was  made  that  delivery  should  be  made  1 
persons  producing  cash  receipts  from  the  cashie: 
of  the  holders  of  the  bill  of  lading,  such  receipi 
cannot  be  considered  as  a  document  of  tit! 
within  8.  5  of  the  Factors  Act,  1877  (40  &  4 
Vict.  c.  39).  Kemp  v.  Folk,  7  App.  Qas.  686 
52  L.  J.,  Ch.  167  ;  47  L.  T.  457  ;  31  W.  R.  12f 
5  Asp.  M.  C.  1— H.  L.  (E). 

Warrants.] — Where  a  factor,  the  consignee  < 
goods  for  sale,  and  indorsee  of  the  bills  of  ladin 
had  landed  and  warehoused  the  goods,  and  take 
the  wharfinger's  certificates  and  dock  warran 
in  his  own  name,  and  then  pledged  the  certij 
cates  and  dock  warrants  for  an  advance  of  mom 
on  his  own  account  :-<-Held,  that  such  pled| 
was  not  protected  by  6  Greo.  4,  c.  94,  s.  2,  in  f 
action  of  trover,  by  the  real  owner  of  tl 
goods.     Close  V.  Holmes^  2  M.  &  Rob.  22. 

A.  purchased  and  paid  for  East  India  sill 
the  warrants  for  which  he  sent  to  B.  his  broke 
with  bills  to  nearly  their  value  drawn  upon  I 
which  he  accepted.  B.  did  not  pay  his  accep 
ances  when  due,  but  received  from  A.  the  accep 
ances  of  A.  to  nearly  the  same  amount,  for  tl 
purpose  of  taking  up  his  own  acceptances,  bi 
which  he  applied  to  his  own  use,  and  af  terwap 
pledged  the  warranto  with  C.  In  trover  for  tl 
warrants  by  A.  against  C. : — Held,  that  by  6  Gc 
4,  c.  94,  8.  8,  B.  not  having  paid  his  own  accep 
ances,  had  no  lien  upon  the  warrants  which  J 
could  transfer  to  C. ;  and  that  therefore  C.  hi 
no  right  to  detain  them  as  against  A.  Fletrh 
V.  Hmtli,  1  M.  &  Rob.  335  ;  7  B.  &  C.  517. 
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5  L.  T.  569;  10  W.  R.  155 ;  S,  P.,  Douglas  v. 
Ewing,  6  Ir.  0.  L.  R.  395. 

To  prove  sach  notice  it  is  sufficient  to  shew 
that  the  circumstances  attending  the  transaction 
were  such  as  that  a  reasonable  man,  and  a  man 
of  business,  applying  his  understanding  to  them, 
would  certainly  infer  that  the  agent  had  not 
authority  to  make  the  pledge,  or  that  he  was 
acting  maLft  fide  in  respect  thereof  against  his 
principals.    lb. 

Bankers  having,  at  the  request  of  I.  L.,  mUde 
advances  to  S.  L.,  and  having  a  lien  on  certain 
goods  in  their  possession  in  respect  thereof,  it 
was  agreed  between  the  bankers  and  I.  L.  that, 
in  consideration  of  the  delivery  of  those  eoods  to 
I.  L.,  the  latter  should  deliver  to  the  bankers 
certain  other  goods  intrusted  to  I.  L.  by  the 
plaintiff,  his  principal,  to  be  held  as  a  lien  by 
the  bankers  in  place  of  the  other  goods,  and  also 
in  respect  of  any  future  advances  to  be  made  to 
S.  L.,  and  which  I.  L.  requested  the  bankers  to 
make,  and  which  agreement  was  carried  out,  and 
further  advances  made  to  S.  L.,  in  pursuance  of 
such  request: — Held,  that  the  bankers  having 
no  notice  of  the  plaintiff^s  title,  the  transaction 
was  protected  by  5  &  6  Vict.  c.  89.  Sheppard  v. 
Union  Bank  of  LoTidon,  7  H.  &  N.  661 ;  31  L.  J., 
Ex.  154  ;  8  Jur.,  N.  S.  264. 

Ploadings.] — To  a  plea  setting  up  these 

facts  to  detinue  by  the  owner  of  the  goods 
against  the  bankers,  he  replied,  first,  that  he  was 
induced  to  intrust  L  L*  with  the  possession  of 
the  goods  by  the  fraud  of  I.  L. ;  secondly,  that 
the  agreement  by  I.  L.  to  deliver  the  goods  by 
way  of  pledge  was  not  made,  nor  were  the  goods 
delivered  to  the  bankers  in  the  ordinary  course 
of  business  ;  and,  thirdly,  that  the  goods  first 
deposited  with  the  bankeis  were  not  I.  L.*s  goods, 
nor  had  the  bankers  any  Uen  thereon  from 
I.  L.  t — Held,  that  the  facts  disclosed  by  the  plea 
constituted  an  answer  to  the  action  under  5  &  6 
Vict.  c.  39,  and  that  neither  replication  avoided 
the  plea.    Ih. 


b.  Docimients  within  the  Acts. 

Bill  of  Lading.]— Under  6  Geo.  4,  c.  94,  s.  2, 
an  intrusting  with  the  bill  of  lading  for  the 
purpose  of  the  sale  of  goods,  was  not  an  intrust- 
ing with  a  dock  warrant,  which  represented  those 
goods,  notwithstanding  that  the  possession  of  the 
bill  of  lading  enabled  the  holder  of  it  to  obtain 
possession  of  the  dock  warrant.  Hatfield  v. 
Phillips,  12  C.  &  F.  343  ;  14  M.  &  W.  665. 

Delivery  Orders.] — Nor  were  delivery  orders 
within  6  Geo.  4,  c.  94,  s.  2.  Jenkins  v.  Ushome, 
7  M.  &  G.  678 ;  8  Scott,  N.  R.  505 ;  13  L.  J., 
C.  P.  196  ;  8  Jur.  1139. 

East  India  Warrants.] — ^Nor  East  India  war- 
rants. Evans  v.  Trtteman,  M.  &  M.  453  ;  Taylor 
V.  Kyiiwr,  3  B.  &  Ad.  320. 

.  Stock  Certificates.] — The  Neapolitan  govern- 
ibcnt  raised  money  upon  cei-tain  certificate  de 
rentes,  or  bonds.  With  each  certificat  or  bond 
was  delivered  a  document  called  a  "  bordereau," 
annexed  to  which  was  a  series  of  coupons,  or 
receipts,  for  successive  half-yearly  payments  of 
the  rentes,  or  dividends.  When  the  coupons 
attached  to  the  bordereau  were  all  made  use  of, 
the  holder  of  the  certificat  and  remaining  bor- 


Secnrity  of  Fnmitnre.]— -The  5  &  6  Vict.  c.  I 
applies  to  mercantile  transactions,  and  not 
the  cases  of  advances  made  upon  the  security 
furniture  used  in  a  furnished  house — ^not  in  tl 
way  of  trade — ^to  the  apparent  owner  of  bu< 
furniture,  such  apparent  owner  afterwards  a 
pearing  to  be  the    agent   intrusted  with  i 
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custody  of  the  fnmitare  by  the  true  owner. 
Wood  V.  Rcwcliffe,  6  Hare,  191. 


o.  A««nts  intrusted  with  PossMsion. 

WftTdhoiue  Keepers.]— A  warehouse  keeper 
who  has  goods  deposited  with  him  as  such  is  not 
*^an  agent  intrusted  with  the  possession"  of 
them,  within  the  Factors  Act  (5  &  6  Vict.  c.  39)^ 
although  he  is  also  a  broker,  and  is  usually  em- 
ployed to  sell  the  goods,  but  always  upon  specific 
instractions  for  that  purpose  received  from  the 
principaL  CoU  v.  North- Western  BanJt^  10 
L.  R.,  C.  P.  354  ;  44  L.  J.,  C.  P.  233  ;  32  L.  T. 
733— Ex.  Ch.  Affirming  9  L.  R.,  C.  P.  470  ;  43 
L.  J.,  C.  P.  194  ;  30  L.  T.  684  ;  22  W.  R.  861. 

One  Slee  carried  on  the  business  of  a  sheep*s 
wool  broker  in  Liverpool,  and  also  that  of  a 
wBrehoose  keeper.  In  his  capacity  of  warehouse 
keeper  he  was  in  the  habit  of  receiving  from  the 
plaintifis,  merchants  in  London,  bills  of  lading 
for  sheep's  wool  and  goats'  wool  to  arrive  in 
Liyerpool,  which  when  landed  was  deposited  in 
his  warehouses,  under  directions  to  send  the 
plain tifb  a  report  and  valuation,  but  he  was  not 
aathori2ed  to  sell  without  specific  instructions. 
The  sheep's  wool  so  deposited  with  him  was 
usually  sold  by  Slee  and  the  proceeds  received 
by  him  for  the  plaintiffs.  The  goats*  wool  Slee 
never  sold,  he  not  being  a  goats*  wool  broker. 
Having  wools  of  the  plaintiffs  of  both  descrip- 
tions in  his  warehouse,  but  not  having  received 
any  instructions  as  to  the  sale  of  either,  Slee 

Srofessod  to  pledge  the  whole  with  the  defen- 
ants,  bankers  in  Liverpool,  by  a  letter  in  which 
he  undertook  to  hold  them  as  trustee  for  the 
defendants,  to  secure  the  sum  advanced : — Held, 
that  Slee  was  not,  as  to  any  of  the  wools  so 
agreed  to  be  pledged,  '^an  agent  intrusted  with 
the  possession "  within  the  Factors  Act  (5  &  6 
Vict,  c  39).    Ih. 

Wliarfliigerf.^ — A  wharfinger,  who  was  also  a 
flour  factor,  having  flour  sent  to  him  to  keep  till 
further  orders,  was  not  an  agent  intrusted  with 
the  flour  within  6  Geo.  4,  c.  94,  s.  4,  so  as  to  give 
validity  to  a  sale  by  him  of  the  flour.  Monk  v. 
WkUtenbury,  2  B.  &  Ad.  484  ;  1  M.  &  Rob.  81. 

Xerehant's  Clerk.]— A  clerk  to  a  wine  mer- 
chant, who  is  authorized  by  his  employer  to  sign 
delivery  orders  per  procuration,  and  who  by  doing 
so  obtains  the  possession  of  dock  warrants 
relating  to  goods  belonging  to  his  master,  and 
afterwards  obtains  an  advance  of  money  upon 
the  security  of  such  dock  warrants,  is  not  an 
agent  intrusted  with  the  possession  of  documents 
within  the  meaning  of  the  statute,  so  as  to  give 
validity  to  the  contract,  and  his  employer  may 
recoTer  possession  of  such  warrants  from  the  per- 
son with  whom  they  are  pledged,  though  the 
advance  was  made  bonft  fide.  Lamh  v.  Atten- 
honmqh,  1  B.  &  S.  831 ;  31  L.  J.,  Q.  B.  41 ;  8 
Jnr.,  N.  S.  280. 

lararanee  Agents.] — Merchants  in  London 
upon  the  instruction  of  shipping  agents  at 
Havannah  with  respect  to  a  cargo  of  tobacco  to 
be  consigned  to  the  London  merchants  and  after 
receiving  the  shipping  documents,  effected  poli- 
cies of  marine  insurance  in  the  ordinary  form  on 
behalf  and  for  the  benefit  of  all  parties  whom  it 
might  concern.    The  Havannah  agents  shipped 


and  consigned  the  tobacco  in  their  own  names, 
but  were  in  fact  acting  as  commission  agents  for 
Havannah  merchants  to  whom  the  tobacco  be- 
longed ;  and  the  London  merchants  before 
effecting  the  policies  had  notice  that  the  Havan- 
nah agents  had  an  unnamed  principal.  A  total 
loss  having  occurred  the  London  merchants  re- 
ceived the  policy-moneys,  but  before  receipt  had 
notice  that  the  moneys  were  claimed  by  the 
Havannah  principals  :  —  Held,  adso,  by  Lord 
Blackburn,  that  the  case  fell  within  the  Factors 
Act  (6  Geo.  4,  c.  94),  s.  1.  Sed  quaere,  by  Lord 
Fitzgerald.  Mildred  v.  MaspoTis,  8  App.  Cas. 
874  ;  53  L.  J.,  Q.  B.  33  ;  32  W.  R.  126— H.  L. 
(E.).  Affirming  9  Q.  B.  D.  530 ;  61  L.  J.,  Q.  B. 
604 ;  47  L.  T.  318  ;  30  W.  R.  862— C.  A.,  sub 
nom.  Hermano  v,  Mildred, 

Pictures  were  deposited  by  the  owner  with  J. 
(whose  ordinary  business  was  that  of  an  agent 
for  procuring  business  for  two  insurance  offices 
in  Liverpool),  with  instructions  then  or  subse- 
quently given  to  sell  them  for  him  for  a  certain 
commission : — Held,  that  J.  was  an  agent  in- 
trusted with  the  possession  of  goods,  and  conse- 
quently that  the  owner  was  bound  by  a  contract 
of  pledge  bonft  fide  made  with  him.  Heyman  or 
Hayman  v.  FUwher,  13  C.  B.,  N.  S.  619 ;  32 
L.  J.,  0.  P.  132  ;  9  Jur.,  N.  S.  895. 

Forwarding  Agent.] — The  plaintiffs,  being 
silk  manufacturers  in  Germany,  appointed,  in 
addition  to  other  agents  in  London,  Fahrnbach 
to  act  as  their  agent  in  London.  The  course  of 
business  was  as  follows : — It  was  Fahmbach*s 
duty  to  call  upon  certain  named  customers  of  the 
plaintiffs  and  get  orders  for  silks.  These  orders 
he  then  transmitted  to  the  plaintiffs,  giving  a 
list  of  the  buyers,  and  of  the  quantities  ordered 
by  each  buyer.  The  goods  ordered  were  then 
sent  over  together  from  Germany  to  Fahmbach, 
whose  duty  it  then  was  to  forward  to  each  buyer 
the  amount  purchased  by  him.  It  did  not  appear 
that  Fahmbach,  in  the  usual  oourse  of  business, 
was  allowed  to  represent  himself  to  buyers  as 
principal  in  the  transactions.  Fahmbach,  in  the 
course  of  the  business,  from  time  to  time  collected 
the  money  due  from  the  customers,  and  accepted 
bills  drawn  upon  him  by  the  plaintifb  for  the 
amount  of  the  invoices  of  goods  sent  to  him  from 
Germany.  F^mbach  pledged  some  of  the  goods 
so  sent  over  to  him  with  the  defendant  for  ad- 
vances, llie  pledging  was  in  fraud  of  his  in- 
structions, but  the  defendant,  in  making  the 
advances,  acted  hoiA  fide,  and  without  knowledge 
of  the  fraud.  In  an  action  to  recover  the  goods  so 
pledged,  or  their  value  : — Held,  that  Fahmbach 
was  not  an  agent  intrusted  with  the  possession 
of  the  goods  within  the  meaning  of  the  Factors 
Acts  (4  Geo.  4,  c.  83  ;  6  Geo.  4,  c.  94  ;  and  6  &  6 
Vict.  c.  39).  That  he  was,  in  the  first  portion  of 
his  duty,  merely  an  agent  to  make  contracts,  and 
in  the  second  portion  merely  a  forwarding  agent. 
HelUngs  v.  Rnssell,  33  L.  T.  380. 

Goods  to  be  returned  to  Sender — Pledge  not 
Proteoted.] — Where  there  is  a  power  by  law  to 
sell,  a  purchaser  may  obtain,  from  the  vendor, 
even  as  against  the  true  owner,  a  good  title,  but 
that  cannot  extend,  by  implication,. to  a  pledge. 
Barrow  was  a  leather  merchant  in  London. 
Bonnell  was  a  tanner  in  Canada.  Barrow  agreed 
to  pay  Bonnell  \\d,  per  pound  for  every  hide 
tanned  by  Bonnell  in  the  mode  of  the  country, 
and  Bonnell  was  to  procure  freight,  and  send 
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plied  toby  E.,  who  was  a  factor  and  a  oommisBic 
agent,  for  a  sample  of  their  cloths,  on  the  repr 
sentation  that  he  could  get  them  a  purchase 
The  sample  having  been  sent,  E.  afterwards  to! 
the  plaintiffs  that  he  had  got  them  an  order  fc 
a  certain  number  of  ends  at  a  stated  price.  Tl 
plaintifb  required  to  know  the  firm,  and  S.  beii 
mentioned  as  the  firm,  thej  sent  the  goods  to  tl 
warehouse  of  E.,  who  was  to  i^ass  them  on  to  ^ 
after  seeing  the  process  of  perching  performc 
upon  them,  for  which  he  was  to  receive  a  ooi 
mission  from  the  plaintiffs  of  Is.  per  end.  E.  hi 
no  authority  from  S.  and  he  sold  the  goods  tot! 
defendants,  who  were  doth  merchants,  az 
bought  them  bon&  fide  :— Held,  per  Wightms 
and  Crompton,  J  J.,  that  E.  was  an  agent  intru8t< 
with  the  cloths  within  6  Geo.  4,  c.  94,  s.  4,  and 
&  6  Vict,  c.  39,  s.  4,  and  consequently  tl 
purchase  of  .them  from  E.  by  the  defendan 
was  protected.  Per  Blackburn,  J. ,  that  E.  beii 
in  possession  of  the  goods,  he  was,  according ' 
5  &  6  Vict.  c.  39,  6.  4,  to  be  taken  to  be  intrust< 
with  them  by  the  owner,  unless  the  contrary  wi 
shewn,  and  that  was  a  question  for  the  jur 
Baims  V.  Swainson,  4  B.  &  S.  270 ;  32  L.  t 
Q.  B.  281  ;  8  L.  T.  536  ;  11  W.  R.  945. 

M.,  a  merchant  and  fiictor  of  London,  employe 
by  v.,  a  merchant  in  Holland,  to  negotiate  eal 
as  a  commission  agent,  obtained  and  transmitti 
to  V.  an  offer  from  L.  and  F.  to  purchase 
quantity  of  oil.    V.  accepted  the  offer,  and  sub« 
quently  shipped  a  quantity  of  oil  in  pursuance 
the  contract,  and  sent  the  bill  of  lading,  special 
indorsed  to  L.  and  F.,  to  M.,  in  order  that  it  mig 
be  exchanged  for  L.  and  F.'s  acceptance  of  V 
draft.  Before  this,  M.,  without  any  authority  fro 
v.,  agreed  to  cancel  the  contract  with  L.  and  1 
and  when  the  bill  of  lading  arrived,  M.  procun 
L.  and  F.  to  indorse  it  in  blank  and  deliv^  it 
him,  by  falsely  representing  that  the  special  i 
dorsement  had  been  made  by  mistake.    M.  thi 
caused  the  oil  to  be  warehoused  in  his  own  nan 
and  immediately  pledged  it  to  the  plaintiff 
security  for  an  advance  of  3602.: — Held,  that  tl 
pledge  was  not  protected  by  the  Factors  Acts 
Geo.  4,  c.  94  &  5  k  6  Vict.  c.  89).  "Vaughan 
Moffat,  38  L.  J.,  Ch.  144. 


back  the  hides.  Barrow  sent  out  a  large  number 
of  the  hides ;  they  were  tanned,  and  height  was 
procured  for  them,  but  in  the  meantime  Bonnell 
had  obtained  from  the  Toronto  Bank  advances, 
on  his  own  account,  on  bills,  and  hypothecated 
the  hides  to  the  bankers  as  security  for  such 
advances,  engaging  to  hand  over  to  them  the 
bills  of  lading  if  his  bills  of  exchange  were  not 
duly  honoured.  They  were  not  duly  honoured, 
and  the  bankers  (who  had  acted  in  entire  igno- 
rance of  the  transactions  between  BaiTow  and 
BonneU)  claimed  to  retain  the  bills  of  lading  and 
the  hides  until  their  demands  were  satisfi^  : — 
Held,  that,  under  the  circumstances  of  the  case, 
Bonnell  could  not,  under  any  law,  English  or 
Canadian,  claim  to  be  a  fiustor  or  agent  of 
Barrow  entitled  to  pledge  Barrow's  gocxis,  and 
that  consequently  the  bankers  could  not  set  up 
any  title  to  the  goods,  as  derived  from  him, 
against  the  real  owners.  City  Bank  v.  Barrow^ 
5  App.  Cas.  664  ;  43  L.  T.  393— H.  L.  (B.). 

Not  intnut«d  by  Ownor  with  Docojnent] — 
H.,  a  merchant  dealing  in  tobacco  and  a  broker  in 
that  trade,  had  fifty  hogsheads  of  that  article 
lying  in  bond  in  his  name  in  the  docks.  The  war- 
rants for  them  had  been  issued  to  him.  The  plain- 
tiff bought  the  tobaccofrom  H.  and  paid  for  it,  but 
he  left  the  dock  warrants  in  the  possession  of  H., 
and  took  no  steps  to  have  any  change  made  in  the 
books  of  the  dock  company  as  to  the  ownership 
of  the  tobacco.  H.  being  the  ostensible  owner 
of  the  tobacco,  fraudulently  obtained  advances 
on  the  pledge  of  a  portion  of  the  tobacco  from 
the  defendants  respectively,  and  handed  to  them 
the  dock  warrants.  Both  the  defendants  acted 
in  good  faith,  and  took  fresh  warrants  from  the 
dock  company : — Held,  that  H.  was  not  intrusted 
by  the  plaintiff  as  his  factor  or  agent  wiUi  the 
documents  of  title,  within  6  Geo.  4,  c.  94,  s.  2  ; 
and  that  the  conduct  of  the  plaintiff,  in  leaving 
the  indicia  of  title  in  H.*s  hands  and  thus  en- 
abling him  to  obtain  advances  on  the  security  of 
the  goods,  was  nojt  such  as  to  disentitle  the  plain- 
tiff to  recover  their  value  from  the  defenduits. 
Johfuon  V.  Cridit  LyonnaU  Company^  and  John' 
son  V.  Blumentalj  3  C.  P.  D.  32  ;  47  L.  J.,  C.  P. 
241 ;  37  L.  T.  657  ;  26  W.  R.  196--0.  A.  Affirm- 
ing  2  C.  P.  D.  224 ;  36  L.  T.  263. 

A  foreign  owner  of  goods  consigned  them  to  a 
&ctor  in  London,  to  whom  he  indorsed  tiie  bill 
of  lading  in  blank,  and  transmitted  it,  with  in- 
structions to  receive  and  sell  the  goods.  The 
factor  received  the  goods,  paid  the  freight  and 
charges  thereon,  and  entered  them  in  his  own 
name  at  the  Custom-house ;  by  reason  of  which, 
and  without  the  privity  or  express  assent  of  the 
owner,  he  obtained  a  dock  warrant,  whicii  he 
pledged  for  advances  beyond  the  amount,  for 
which,  as  a  factor,  he  had  alien  on  the  goods  : — 
Held,  that,  under  these  circumstances,  he  was  not 
intrusted  with  the  dock  warrant  within  6  Geo.  4, 
c.  94,  s.  2.  Hatfield  v.  PhUlips,  12  C.  &  F.  343  ; 
14  M.  &  W.  665. 

In  order  to  make  the  factor  a  party  intrusted 
with  the  dock  warrant,  within  the  meaning  of  this 
act,  it  must  appear  that  the  owner  of  the  goods 
intended  that  the  factor  should  be  possessed  of  it 
at  the  time  of  the  pledge,  or  that  he  should  exer- 
cise the  power  which  the  possession  of  the  bill  of 
lading  gave  him,  of  obtaining  the  dock  warrants, 
whenever  he  in  his  discretion  might  think  fit. 
Phillips^.  Huth,  6  M.  &  W.  572. 

The  plaintiffs,  cloth  manufacturers,  were  ap- 


d.  At  Oommon  Law  befbre  the  Btatntei 

Faetor— Bight  to  Plodge.]~The  merecircui 
stance  of  a  principal's  drawing  bills  on  his  fa 
tor,  to  whom  goods  were  consigned,  to  be  pi 
vided  for  out  of  the  proceeds  of  such  goods,  d 
not  authorize  the  ntctor  to  pledge  them  f 
the  purpose  of  raising  money  to  meet  the  bil 
GUI  V.  Eymer,  5  Moore,  503  ;  8.  P.,  Fieldi, 
V.  Kymsr,  2  B.  &  B.  639. 

Neither  could  a  factor  pledge  the  goods  of  1 
principal  by  indorsement  and  delivery  of  the  b 
of  lading,  any  more  than  by  the  delivery  of  t 
goods  themselves,  though  the  indorsee  knew  n 
that  he  was  a  factor.  Newson  v.  Thornton,  6  Ea 
17  ;  2  Smith,  207 ;  8,  P.,  Ouichard  v.  Morga 
4  Mooie,  36. 

A  factor  could  not  pledge,  unless  the  owner 
the  goods  armed  him  with  such  indicia  of  propei 
as  to  enable  him  to  deal  with  them  as  his  ow 
Bovson  V.  Coles,  6  M.  &  S.  14. 

Where  goods  were  deliveied  to  a  person  on 
contract  of  sale  and  return  : — Held,  tbat  he  h; 
no  authority    to   pledge    them.     Delauney 
Barker,  2  Stark.  539. 
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Lien  on  Ooodf.] — Where  goods  were  consigned 
to  a  factor,  to  be  sold  on  account  of  the  consignor, 
and  a  bill  of  lading  was  sent  to  deliver  the  goods 
to  the  factor  or  his  assigns,  who  afterwards  in- 
dorsed and  deUrered  the  bill  of  lading,  together 
with  the  goods,  to  the  defendant  as  broker,  with 
instmctions  to  do  the  needful,  and  they  made 
adTances  to  him  on  the  credit  of  those,  and  other 
goods,  without  knoviing  that  he  was  not  the 
owner  of  them  : — Held,  that  the  defendant  could 
not  retain  the  goods  against  the  consignor  until 
payment  of  the  debt  due  to  them  from  the  factor 
on  account  of  these  advances.  Martini  v.  Coles, 
1  M.  ft  S.  140. 

Bight  of  Ownor  to  Booover.] — Where  a  factor 
pledged  the  goods  of  his  principal,  the  latter 
mi^t  recover  the  value  of  them  in  trover  against 
the  pawnee,  on  tendering  to  the  factor  what  was 
due  to  him,  without  any  tender  to  the  pawnee. 
Damhigny  v.  Ihttsal,  5  T.  B.  604. 

8o  a  pawnee  for  a  valuable  consideration,  who 
claimed  under  the  tortious  act  of  the  broker, 
had  no  right  to  retain  the  goods  against  the  prin- 
cipal in  trover  for  the  amount  of  the  lien  which 
the  broker  had  on  the  goods,  for  a  balance  due 
from  the  principal  at  the  time  of  such  pledge,  the 
lien  being  personal  and  not  transferable  by  such 
tortious  act  of  the  broker.  M^Combie  v.  JDavies, 
7  East,  5;  3  Smith,  3. 


IV.    RIGHTS   AND   LIABILITIES   OF 
AGENT  AND  THIRD  PARTIES. 

1.  Actions  bt  Agent. 

Pzjneipal  VndisoloMd.] — ^A  person  contracting 
as  agent  for  an  unknown  and  an  unnamed 
principal  may  himself  sue  as  principal,  unless 
the  defendant  relied  on  his  character  as  agent 
ODly,  and  would  not  have  contracted  with 
him  as  principal  if  he  had  known  him  so  to  be. 
JSehmalz  t.  Avery,  20  L.  J.,  Q.  B.  228  ;  15  Jur.  291. 

Bn^eis  bought  goods  on  account  of  H.,  and  by 
his  authority.  The  purchase  was  made  in  their 
own  names,  but  the  vendor  was  told  that  there 
was  an  unnamed  principaL  They  afterwards, 
under  a  genetal  authority  from  H.,  contracted  to 
sell  thQ  same  goods,  which  the  vendor  ha^  not 
yet  deliTered.  H.,  on  hearing  of  the  latter  con- 
tract, told  the  brokers  that  he  would  have 
nothing  to  do  with  th^  goods,  either  as  buyer  or 
seller,  and  in  this  they  acquiesced.  The  vendor 
then  refused  to  deliver  the  goods,  and  the  brokers 
sued  him  for  damages  sustained  by  them  in  con- 
.aequenoe  :-;-Held,  that  the  renunciation  of  the 
contract  by  H.,  and  their  acquiescence  in  it, 
formed  no  objection  to  their  right  to  recover. 
Short  T.  Spackman,  2  B.  &  Ad.  962. 

Am  Agent,  hut  really  PrineipaL] — Where  a 
party  made  a  written  contract  for  the  sale  of 
goods,  in  which  he  described  himself  as  the  agent 
of  A.,  and  the  buyer  accepted  and  paid  the  price 
of  a  portion  of  the  goods,  and  had  then  notice 
that  the  plaintifE  was  himself  the  real  principal 
in  the  transaction,  and  not  the  agent  of  A. : — 
Held,  that  the  plaintiff  might  sue  in  his  own 
name  for  the  non-acceptance  of  and  non-pay- 
ment for  the  residue  of  the  goods.  Rayner  v. 
Gr0te,  15  M.  &  W.  359 ;  16  L.  J.,  Ex.  79. 

ByTmsteoe.] — ^The  plaintiffs  chartered  a  vessel 
of  the  def^dants  to  cany  a  cargo  from  Liver- 


pool to  Calcutta.  The  charterparty  contained  a 
clause  that  the  vessel  was  to  be  consigned  to  E. 
&  Co.,  merchants  at  Calcutta,  on  the  usual  terms. 
One  of  those  terms  was,  that  E.  &  Co.  might 
procure  the  homeward  freight  at  5Z.  per  cent, 
commission.  The  defendants  consigned  the  vessel 
to  E.  &  Co.,  but  contracted  with  another  piuty 
for  the  homeward  freight.  The  plaintifb  having 
agreed  with  E.  &  Co.  for  a  share  in  the  commis- 
sion, brought  an  action  against  the  defendants 
for  their  breach  of  contract,  but  failed  to  prove 
in  what  proportion  the  commission  was  to  be 
divided  : — Held,  that  as  the  clause  was  inserted 
for  the  benefit  of  £.  &  Co.,  the  plaintifb  were 
entitled  to  recover  as  trustees  on  their  behalf, 
notwithstanding  titiey  failed  to  shew  their  interest 
in  the  commission.  Mobertfon  t.  Wait,  8  Ex. 
299  ;  22  L.  J.,  Ex.  209. 

Prinoipal  Diiolosod— Form  of  Contraot  ] — The 
manager  of  an  unincorporated  association  who, 
save  as  such  manager,  is  a  total  stranger  to  the 
consideration,  cannot  sue  in  his  own  name  upon 
a  contract  made  with  him  as  manager  for  his 
disclosed  principals,  although  by  the  contract 
itself  the  manager  was  empowered  to  sue  on  it. 
Comer  v,  Irwin,  10  Ir.  R.,  C.  L.  364. 

In  whose  Bamo.] — When  a  del  credere  agent 
sells  for  a  disclosed  principal  he  cannot  sue  the 
purchaser  on  the  contract  of  sale  in  his  own 
name.  Bramble  v.  SpilUr,  21  L.  T.  672 ;  18 
W.  R.  316. 

A  broker  cannot  sue  in  his  own  name  upon 
contracts  made  by  him  as  broker.  FairlieY, 
Fenton,  ^  L.  R.,  Ex.  169  ;  39  L.  J.,  Ex.  107  ;  22 
L.  T.  373. 

A  broker  signed  and  delivered  a  bought-note 
for  cotton  in  the  following  form :  "  I  have  this 
day  sold  you  on  account  of  T.,  &c.  (Signed)  E.  F., 
broker : " — ^Held,  that  he  was  not  a  contracting 
party,  and  could  not  sue  the  defendant  for  breach 
of  the  contract  in  refusing  to  accept  the  cotton. 
lb. 

A  broker  signing  a  contract  note  as  selling  as 
broker  for  undisclosed  principals  cannot  sue  in 
his  own  name  on  the  contract.  8hurm4m  v. 
Brandt,  6  L.  R.,  Q.  B.  720  ;  40  L.  J.,  Q.  B.  312  ; 
19  W.  R.  936— Ex.  Ch. 

An  agent,  who  insures  for  another  with  his 
authority,  may  sue  for  the  insurance-money  In 
his  own  name.  Provincial  Inguranee  Com^pany 
of  Canada  v.  Leduc,  6  L.  R.,  P.  C.  224  ;  43  L.  J., 
P.  C.  49 ;  31  L.  T.  142  ;  22  W.  R.  929— P.  C. 


2.  Liability  of  Agent. 
a.  On  Oontraots. 

Eleotlon  by  Third  Party.] — If  the  seller  of 
goods,  knowing  at  the  time  that  the  buyer, 
though  dealing  with  him  in  his  own  name,  is  in 
truth  the  agent  of  another,  elects  to  give  the 
credit  to  such  agent  he  cannot  afterwards  re- 
cover the  value  against  the  known  principal ; 
but  if  the  principal  is  not  known  at  the  time  of 
the  purchase  made  by  the  agent,  it  seems  that, 
when  discovered,  the  principal  or  the  agent  may 
be  sued  at  the  election  of  the  seller :  unless  where, 
by  the  usage  of  trade,  the  credit  is  understood  to 
be  confined  to  the  agent  so  dealing ;  as  particu- 
larly  in  the  case  of  principals  residing  abroad. 
Patterson  v.  Gandasequi,  16  East,  62.  See  also 
cases  ante,  coL  61. 
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Hotioo  of  Ageney*.] — The  circumstance  of  per- 
sons selling  goods  being  described  in  the  catalogue 
of  sale  as  sworn  brokers,  is  not  sufficient  notice 
to  the  purchaser  that  they  are  only  agents,  to 
prevent  him  from  dealing  with  them  as  prin- 
cipals.   Thomto-n  v.  Neujr,  M.  &  M.  43. 

When  a  party  gives  an  order  for  another,  and 
at  the  time  tells  the  tradesman  for  whose  use  be 
orders  the  goods,  he  is  not  personally  liable,  un- 
less the  tr^esman  refuses  to  deliver  them  to  the 
order  of  the  person  for  whom  they  are  directed, 
but  will  only  give  credit  to  the  agent  who  ordered 
them.     Owen  y.  Oooch,  2  Esp.  567. 

Where  really  Principal.] — ^Where  a  defendant 
bought  goods  of  the  plaintifb  in  the  name  and 
upon  the  credit  of  Smith  &  Co.,  but  whose  pur- 
chases were  made  in  reality  on  his  own  account, 
he  was  held  to  be  liable.  Railton  v.  Hodgson^ 
15  East,  67. 

Where  a  son  had  ostensibly  appeared  as 
the  proprietor  and  conductor  of  the  business  in 
a  trade,  not  an  extensive  one,  and  the  father, 
to  whom  the  business  really  belonged,  was  super- 
annuated and  incapable  of  conducting  it: — Eield, 
that  the  son  was  liable  on  contracts  connected 
with  the  business.      Turrell  v.  Collet ,  1  Esp.  321. 

On  Boenmenti — ^When  no  Principal.] — Where 
a  contract  is  signed  by  one  who  professes  to  be 
signing  as  agent,  but  who  has  no  principal  exist- 
ing at  the  time,  and  the  contract  would  be  wholly 
inoperative  unless  binding  upon  the  person  who 
signed  it,  he  is  personally  liable  on  it :  and  a 
stranger  cannot  by  a  subsequent  ratification  re- 
lieve him  from  that  liability.  Kelner  v.  Baxter, 
2  L.  K,  C.  P.  174  ;  36  L.  J.,  C.  P.  94  ;  15  L.  T. 
213  ;  15  W.  R.  278. 

If  a  person  describes  himself  in  a  written  con- 
tract as  an  agent  for  a  principal  not  named,  he 
is  liable  upon  the  contract,  if  proved  to  be  the 
real  principal.  Carr  v.  Jackson,  21  L.  J:,  Ex. 
137. 

A  party  who  executes  an  instrument  in  the 
name  of  and  expressly  as  agent  for  another,  can- 
not be  treated  as  a  party  to  the  instrument,  so  as 
to  be  sued  upon  it,  unless  he  is  shewn  to  be  the 
real  principal.  Jenkins  v.  Hutchinson,  13  Q.  B. 
744  ;  18  L.  J.,  Q.  B.  274  ;  13  Jur.  763. 


Admiisibility  of  Eyidence  to  shew  Non- 


Lial»ility.] — ^Where  a  defendant  on  the  face  of  a 
wiitten  agreement  has  contracted  as  a  principal, 
it  is  competent  to  him,  by  way  of  equitable  plea 
to  an  action  against  him,  to  shew  mat,  in  fact, 
he  signed  as  agent  for  a  third  party,  and  that  the 
plaintiff  verbally  agreed  that  he  should  not  be 
responsible  as  a  principal.  Walte  v.  Harrop,  6 
H.  &  N.  768  ;  30  L.  J.,  Ex.  273  ;  7  Jur.,  N.  S. 
710.  Affirmed,  1  H.  &  C.  202  ;  31 L.  J.,  Ex.  451— 
Ex.  Ch. 

In  an  action  on  a  charterparty  executed,  not 
by  the  plaintiff  but  by  a  third  person,  who  in  the 
contract  described  himself  as  "owner  of  the 
ship  : " — Held,  that  evidence  was  not  admissible 
to  shew  that  such  person  contracted  merely  as 
the  plaintiff's  agent.  Humble  v.  Hvnter,  12 
Q.  B.  310 ;  17  L.  J.,  Q.  B.  310  ;  12  Jur.  1021. 

In  an  action  on  a  written  agreement,  purport- 
ing on  the  face  of  it  to  be  made  by  the  defendant 
and  subscribed  by  him  for  the  sale  and  delivery 
by  him  of  goods  aboYe  the  value  of  lOZ.,  it  is  not 
competent  for  him  to  discharge  himself  on  an 
issue  on  the  plea  of  non  assumpsit,  by  proving 


that  the  agreement  was  really  made  by  him  I 
the  authority  of  and  as  agent  for  a  third  perso: 
and  that  the  plaintiff  knew  those  facts  at  tl 
time  the  agreement  was  made  and  signed.  Hi^ 
ffins  V.  Senior,  8  M.  &^W.  834. 

When   Agent   is   Personally   Liable 


— ^A  contract  for  the  conveyance  of  goods  froi 
Liverpool  to  Australia  was  entered  into  as  follow 
"  It  is  this  day  mutually  agreed  between  J.  an 
R.  W.,  owners  of  the  ship  Jessica,  of  the  fir 
part,  and  S.  J.  C,  of  the  other  part,"  that  tl 
ship  should  be  ready  by  a  given  day  to  take  c 
board  certain  goods,  and  should  proceed  therewil 
to  Qeelong,  and  there  deliver  the  same.  Tl 
rates  of  freight  determined  upon  by  the  parti< 
to  this  agreement  are  as  under,  &c. ;  "  one-thij 
to  be  paid  in  London,  on  receipt  of  bills  of  ladini 
and  the  remainder  by  the  Geelong  and  Melboun 
Railway  Company  at  Geelong ;  "  "  goods  to  I 
taken  on  boanl  at  Liverpool,  at  ship's  expense  ; 
and  the  agreement  was  signed,  J.  &  B.  W 
S.  J.  C. ;  "—Held,  that  S.  J.  C.  was  personal! 
bound  by  this  contract,  and  entitled  to  sue  for 
breach  of  it.  Cooke  v.  Wilson,  1  C.  B.,  N.  1 
163  ;  26  L.  J.,  C.  P.  15  ;  2  Jur.,  N.  S.  1094. 

A  person  signing  a  contract  in  his  own  nam 
without  qualification,  is  not  exempted  froi 
liability  on  the  contract  by  merely  describir 
himself  in  the  body  of  the  contract  as  agent  f( 
a  named  principal,  without  words  expressly  < 
by  necessary  implication  shewing  that  he  on! 
signs  as  agent.  Paice  v.  Walker,  5  L.  R.,  E: 
173  J  39  L.  J.,  Ex.  109 ;  22  L.  T.  647  ;  18  W.  1 
789. 

Walker  and  Strange  signed  a  contract  for  tl 
sale  of  wheat  in  the  following  form  :  "  Sol 
A.  J.  Praice,  Esq.,  London,  about  200  quarte 
wheat  (as  agents  for  John  Schmidt  k  Co.,  < 
Danzig\  Signed,  Walker  and  Strange  :  "- 
Held,  tnat  they  were  personally  liable  upon  tl 
contract.    lb, 

A  broker  signed  and  sent  to  the  plaintiff 
note  of  a  contract  in  the  following  terms  :- 
"Messrs.  Southwell, — I  have  this  day  sold  b 
your  order  and  for  your  account  to  my  principa 
five  tons  of  anthracene,  payment  in  cash  in  fou 
teen  days  after  delivery,  less  2J  per  cent,  discom 
and.l  per  cent,  brokerage.  W.  A.  Bowditch 
In  an  action  for  goods  sold  and  delivered  :- 
Held,  that  in  the  absence  of  usage  making  tl 
broker  personally  liable,  he  was  not  personall 
liable  upon  the  contract.  Southwell  v.  Bowditc\ 
1  C.  P.  D.  374 ;  45  L.  J.,  C.  P.  630 ;  35  L.  T.  19€ 
24  W.  R.  838— C.  A. 

The  defendant,  who  wa  an  agent  of  the  Bel 
side  Colliery  Company,  with  whom  B.,  W.  &  C< 
had  previously  contracted  for  a  supply  of  coal 
gave  to  B.,  W.  &  Co.  an  undertaking  as  follows 
"  I  undertake  to  load  the  ship  Der  Versuch  wit 
Bebside  coals  in  ten  colliery  working  days.  0 
account  of  Bebside  Colliery,  W.  S.  Hoggett. 
This  undertaking  was  obtained  by  B.,  W.  &  C( 
because  the  plaintiff,  the  captain  of  the  ship  De 
Versuch,  refused  (without  such  an  undertakin 
being  procured  for  him)  to  sign  a  charterpart 
whereby  B.,  W.  &  Co.  chartered  the  ship  Dc 
Versuch  to  carry  a  cargo  of  coals  to  Elsinore,  an 
in  which  no  provision  was  made  for  payment  o 
damages  for  detention  in  loading.  The  undei 
taking  made  no  mention  of  the  person  contracte 
with  by  it,  but  it  was  communicated  by  B.,  \i 
&  Co.  to  the  plaintiff,  who  then  signed  th 
charterparty.    The  ship  being  detained  beyon 
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the  ten  days,  the  plaintiff  applied  to  the  defen- 
dant for  compensation ;  this  the  defendant  at 
first  Tefnaed,  but  afterwards  offered  20/.,  which 
was  declined  by  the  plaintiff.  The  plaintiff  then 
sned  on  the  undertaking  to  reoorer  damages  for 
sach  detention  : — ^Held,  that  there  was  evidence 
that  the  ondertaking  was  a  contract  between  the 
plaintiff  and  defendant,  and  that,  even  indepen- 
dently of  the  offier  of  202.  there  was  such  evidence, 
and  that  the  defendant  had  rendered  himself  per- 
sonally liable.  Weidner  v.  Hoggett,  1  C.  P.  D. 
533  ;  35  L.  T.  368. 

Where  a  contract  in  writing  for  the  sale  of 
goods  is  entered  into  by  one  who  describes  him- 
self as  agent,  and  as  making  the  contract  "  as 
agent  and  on  behalf  of  '*  his  principal,  naming 
him.  the  party  so  making  the  contract  \a  not  per- 
sonally liable.  Green  v.  Kopke,  18  C.  B.  549  ;  26 
L.  J.,  C.  P.  297  ;  2  Jnr.,  N.  S.  1049. 

By  a  charterparty  it  was  agieed  between  the 

Slaintiff,  owner  of  the  ship  N.,  and  the  defen- 
ants,  of  London,  merchants,  that  the  ship  should 
proceed  to  T.,  and  there  load  from  the  factors  of 
the  merchants,  a  fall  and  complete  cargo  at  the 
merchants'  risk  and  expense,  which  the  merchants 
bound  themselves  to  snip ;  and  being  so  loaded, 
should  proceed  to  Memel,  and  deliver  the  same 
on  being  paid  freight,  half  to  be  paid  on  unload- 
ing, in  cash,  and  &e  remainder  by  good  bill  on 
London  ;  thirty  running  days  to  be  aJlowed  the 
merchants  for  loading  at  T.  and  discharging  at 
Memel.  **  By  authority  of  and  as  agents  for  S.  of 
Memel,  B.  k,  F.,  J.  M.  L."  (signatures  of  the  de- 
fendants and  the  plaintiff).  In  an  action  for 
demurrage: — ^Held,  that  the  defendants  were 
contracting  parties,  and  therfore  were  personally 
liable.  Ltniuird  v.  Ro1nn9on^  5  El.  &  Bl.  126  ; 
24  L.  J.,  Q.  B.  275  ;  1  Jur.,  N.  8.  853. 

A  memorandum  of  charterparty  was  expressed 
to  be  made  "  between  P.,  of  the  good  ship  C,  and 
W.,  agent  for  £.  W.  k,  Son,"  to  whom  the  ship 
was  to  be  addressed ;  it  was  signed  by  W.  without 
any  restriction : — Held,  that  he  was  personally 
liable  as  charterer.  Parker  v.  Winlow  or 
WinLo,  7  El.  &  BL  942  ;  27  L.  J.,  Q.  B.  49 ;  4 
Jur.,  N.  8.  584. 

A  charterparty  made  in  London  between  the 
shipowner  and  the  defendants,  **as  agents  of 
8.  F.,  of  Anamaboo,  merchants  and  charterers," 
was  signed,  "for  D."  (the  plaintiff),  "owner, 
H.  G.,  as  agent.  For  8.  F.,  of  Anamaboo,  G. 
Brothers*'  (the  defendants),  "as  agents."  The 
charterparty  was  partly  written  and  partly 
printed,  the  words  "  meichants  and  charterers  " 
being  printed,  and  in  the  plural  throughout  it. 
The  ddEendants,  merchants  in  London,  acted  in 
England  as  agents  for  8.  F.,  a  native  of  Africa, 
and  residing  at  Anamaboo,  in  that  country.  By 
the  charterparty  the  plaintiff's  ship  was  chartered 
for  a  voyage  from  London  to  Africa  and  back, 
and  freight  was  made  payable  on  delivery  cA  the 
return  cargo  : — Held,  that  the  defendants  were 
not  peisonally  liable,  asprincipals,  on  the  charter- 
party.  Denlandes  v.  Gregory,  2  £1.  k  El.  602  ; 
30  L.  J.^  Q.  B.  36 ;  6  Jur.,  N.  S.  661  ;  8  W.  R. 
685^Ex.  Ch. 

A  charterparty  was  entered  into  between 
plaintiffs,  shipowners,  and  defendants  "as  agents 
for  charterers."  It  was  signed  by  the  defendants 
without  any  qualification,  but  contained  a  clause 
that  the  ship  was  to  load  "  from  the  agents  of 
the  said  freighters,"  and  a  cesser  clause  that, 
the  charter  being  entered  into  on  behalf  of 
^others,  all  liability  of  charterers  should  cease  on 


completion  of  loading  and  payment  of  advance. 
*In  an  action  for  breach  of  the  charterparty,  the 
defendants  by  their  statement  of  defence  denied 
their  personal  liability: — Held,  on  demurrer,, 
that  the  defendants  were  liable  on  the  charter- 
party.  Hough  V.  JfanzanoSf  4  Ex.  D.  104 ;  48 
L.  J.,  Ex.  398  ;  27  W.  R.  536. 

If  a  man  describes  himself  in  the  beginning 
of  an  agreement  to  grant  a  lease,  as  making  it 
on  behalf  of  another,  but  in  a  subsequent  part 
of  it  says  that  he  will  execute  the  lease,  he  is 
personally  liable.  Korton  v.  Mtrron,  1  C.  &  P. 
643  ;  R.  &  M.  229. 

Where  A.,  an  auctioneer,  being  employed  to 
sell  an  estate,  belonging  to  B.,  enterea  into  and 
signed  an  agreement  with  C.  for  the  purchase^ 
in  his  own  name,  as  agent  of -B.,  and  B.  shortly 
afterwards  signed  it,  and  added,  "I  hereby  sanc- 
tion this  i^preement,  and  approve  of  A.'s  having 
signed  the  same  on  my  behi^ : " — Held,  that  A* 
was  not  personally  responsible.  Spittle  v.  Za- 
tender,  6  Moore,  270 ;  2  B.  &  B.  452. 

A  contract  was  made  in  London,  as  follows  : 
^*  Contract  between  Messrs.  V.  T.,  of  Morlaix,  in 
France,  and  M.  M.,  of  London.  M.  M.  engages 
himself  hereby  with  Messrs.  Y.  T.,  &om,  &c.,  to, 
&c.,  for  the  proper  and  merchantable  cutting  of 
French  provisions  at  Morlaix,  on  receiving  a  free 
passage  out  to  Morlaix  from  London,  and  back 
again,  and  wages  of  30«.  sterling  per  week ; 
Messrs.  V.  T.  finding  the  requisite  tools."  This 
contract  was  signed,  "  for  V.  T.,  0.  K.,  M.  M. :" 
— Held,  that  the  contracting  parties  were  Y.  T. 
and  M.  M.,  and  that  C.  K.,  by  signing  on  behalf 
of  Y.  T.,  did  not  render  himself  personally  liable. 
Mahony  v.  KekuU,  14  C.  B.  390 ;  23  L.  J.,  C.  P. 
54;  18  Jur.  313. 

A  written  agreement  was  expressed  to  be  made 
"  between  C.  for  and  on  behaljf  of  N.,  of  the  first 
part,  and  T.  of  the  second  part."  By  it  G.,  on 
the  part  of  K.,  agreed  to  let  T.  premises  for  a 
term  of  years,  T.  paying  rent  to  C.  for  the  use  of 
N.  No  auction  to  be  held  on  the  premises  with- 
out the  consent  in  writing  of  C.  on  the  part  of 
K.  T.  to  take  a  lease  and  execute  a  counterpart 
when  called  upon  to  do  so  by  C.  on  the  part  of 
K.  0.  signed  this  in  his  own  name.  N.  did  not 
sign  it.  In  an  action  by  T.  against  0.  for  not 
completing  the  lease  : — ^Held,  that  it  sufiidently 
appeared  to  be  the  intention  of  the  parties  that 

C.  should  himself  contract,  and  that  therefore 
he  was  personally  liable.  Tanner  v.  Christian^ 
4  El.  &  Bl.  591 ;  24  L.  J.,  Q.  B.  91 ;  1  Jur.,  N.  8. 
519. 

Liability  on  LiToiest  or  Bought  and  Bold 
Votsi.]— The  plaintiff  bought  a  quantity  of 
hemp  by  auction  at  the  rooms  of  the  defendants, 
who  were  brokers  in  Liverpool.  The  defendants 
delivered  an  invoice  in  their  own  names  as  sellers. 
On  payment  being  made  by  the  plaintiff,  the  de- 
fendants gave  him  an  order  on  C.  and  D.  for  the 
goods,  which,  on  presentation,  was  refused,  and 
the  plaintiff  could  not  obtain  the  delivery  of  the 
goods : — Held,  that  the  defendants  were  bound  by 
the  representation  in  the  invoice,  and  could  not 
offer  evidence  to  shew  that  they  sold  as  agents 
for  0.  and  D.,  and  that  the  plaintiff  knew  C.  and 

D.  to  be  the  principals  at  the  time  of  the  sale  by 
auction.  Jones  v.  LittledaU,  1  N.  &  P.  677  ;  6 
A.  &  E.  486. 

A.,  a  broker  employed  by  B.  to  sell  railway 
shares,  agreed  with  C.,  D.^s  broker,  to  sell  him 
fifty  shares,  of  which  A.  afterwards  informed  his 
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clerk  at  his  office,  who  made  an  entry  in  the 
book  afl  of  a  sale  from  A.  to  C. ;  and  a  contract* 
note  to  the  same  effect  was  sent  to  C.  A.  sub- 
sequently saw  the  entry  in  the  book,  and  altered 
it,  by  writing  the  name  of  B.  as  seller,  and 
directed  another  note  to  be  sent  to  C,  with  the 
name  of  B.  as  seller.  A  fresh  note  was  accord- 
ingly sent  the  same  evening,  or  the  next  morning, 
but  G.  receiyed  them  both  together  the  next 
morning.  C.  did  not  return  the  first  note,  nor 
did  A.  request  to  hare  it  returned.  In  an  action 
by  D.  against  A.  for  breach  of  the  agreement,  in 
not  completing  the  sale,  the  judge  left  it  to  the 
jury  to  say  whether  the  second  note  was  a  correc- 
tion of  a  mistake  in  the  first,  and  told  the  jury 
that  if  the  defendant  had  entered  into  a  written 
contract  in  his  own  name,  he  could  not  after- 
wards set  up  that  he  was  acting  as  broker  merely ; 
and  that,  although  known  to  be  a  broker,  if  he 
signed  the  contract  in  his  own  name  he  was 
liable : — Held,  no  misdirection.  Magee  t.  Atkin- 
son, 2  M.  &  W.  440. 

D.  entered  into  the  following  contract  with 
R. : ''  22nd  March,  1860.  From  J.  D.,  com  broker, 
to  Mr.  B.,  LiyeipooL  I  have  this  day  sold  to  you 
two  cargoes  of  French  maize,  to  consist  of  800  to 
1,000  quarters,  shipment  aU  April,  from  the  port 
of  Bordeaux,  at  SSs,  Sd,  per  480  lbs.,  cost  and 
freight,  payment  in  London,  less  sixty  days'  in- 
terest and  one  per  cent,  brokerage.  Mr.  Walker, 
London,  will  send  contracts.*'  On  the  following 
day  Walker  forwarded  contracts  for  the  two  car- 
goes on  behalf  of  T.,  of  Bordeaux,  the  owner  of 
the  maize,  but  omitting  the  stipulation  as  to  the 
brokerage.  B.  remonstrated,  and  D.  said  he 
would  write  to  Walker ;  but  B.,  in  order  to  obtain 
the  caigoes,  was  subsequently  compelled  to  pay 
the  3d<.  Sd,j  iRithout  any  deduction  for  broker- 
age:— Hdd,  that  D.  was  responsible  for  the 
failure  of  Walker  to  send  the  contracts  stipulated 
for.  Beid  t.  Dreaper,  6  H.  &  N.  813  ;  30  L.  J., 
Ex.  208. 

AnetionMrs  not  diieloiing  Frinoipols.] — A. 
bought  at  auction  three  lots  of  one  hundred 
railway  shares  each,  one  of  the  conditions  of  sale 
being,  that  "  the  balance  of  the  purchase-money 
shall  be  paid  at  the  office  of  the  auctioneers  on 
the  day  following  the  sale,  except  in  cases  where 
any  special  transfers  are  required,  and  to  such 
the  utmost  expedition  will  be  given. "  After  the 
sale,  A.  received  the  three  hundred  shares,  to- 
gether vnth  a  bill  of  parcels  describing  the  trans- 
action as  a  sale  of  three  hundred  shares,  and  paid 
the  price.  The  name  of  the  owner  of  the  shares 
was  not  disclosed  at  the  time  of  the  sale ;  but 
upon  A.  applying  for  a  transfer,  the  constitution 
of  the  company  requiring  a  transfer  by  deed,  the 
auctioneers  informed  him  that  the^  were  only 
agents  in  the  transaction,  and  referred  hitn  to  B., 
as  their  principal,  and  as  the  party  who  alone 
could  procure  the  transfer  to  be  executed.  Li 
an  action  against  the  auctioneers  for  not  trans- 
ferring : — Held,  that,  inasmuch  as  they  had  not 
disclosed  their  principal  at  the  time  of  sale,  they 
were  personally  liable.  Franklyn  v.  Lamond,  4 
C.  B.  637  ;  16  L.  J.,  C.  P.  221 ;  11  Jur.  780. 

Contraeti  on  Behalf  of  Foreign  Prinoipali.] — 
There  is  no  rule  of  law  that  a  person  contracting 
in  England  as  agent  of  a  foreign  principal  resi- 
dent abroad,  is  personally  liable  on  the  contract. 
Oreen  v.  Kopke,  18  C.  B.  549 ;  25  L.  J.,  C.  P. 
297  ;  2  Jur.,  N.  B.  1049. 


In  all  cases,  whether  the  principal  or  agent  i 
liable  is  a  question  of  intention,  to  be  ascertained 
from  the  terms  of  the  contract  and  the  surround 
ing.  circumstances.    Ih, 

K.,  being  agent  in  London  of  B.,  a  foreig] 
resident  abroad,  contracted  by  bought  and  sol 
notes  to  sell  to  the  plaintiff  tar,  to  be  shippe* 
from  a  foreign  portb  The  sold-note,  which  wa 
signed  by  K.,  as  agent,  ran,  *'  Sold  on  behalf  o 
B.,  Gothenburg ; "  and  the  bought-note,  signed  b; 
the  plaintiff,  "  Bought  through  K.  of  B. :  "- 
Held,  that  K.  was  not  liable  on  the  contract.  II 

Fruit  brokers  in  Liverpool  gave  a  fruit  mei 
chant  the  following  sold-note:  ''We  have  thi 
day  sold  to  you,  on  account  of  James  Morand  i 
Co.,  Valencia,  2,000  cases  Valencia  oranges,  o 
the  brand  James  Morand  k.  Co.,  at  VU,  9d,  pe 
case  free  on  board,  shipment  from  commenoemen 
of  season  to  not  later  than  the  7th  of  Decembe 
next,"  and  signed  it  without  any  addition.    Th 

gurchaser  having  brought  an  action  against  th 
rokers  for  non-delivery  of  the  oranges  : — Helc 
that  the  words  "  on  account  of  James  Moran 
&  Co."  shewed  an  intention  to  make  the  foreig 
principals,  and  not  the  brokers,  liable,  and  this 
the  brokers  were  not  liable  upon  the  contrac 
Gadd  V.  Houghton,  1  Ex.  D.  357  ;  46  L.  J.,  E3 
71 ;  35  L.  T.  222  ;  24  W.  B.  975—0.  A, 

Where  the  act  of  the  principal  is  lawful  in  tl 
country  where  it  is  done,  and  the  authorit 
under  which  such  act  is  done  is  complete,  bin< 
ing  and  unquestionable  there,  the  servant  wl 
does  the  act  cannot  be  made  responsible  in  tl 
courts  of  this  country  (of  which  he  is  a  subject 
for  the  consequence  of  such  acts,  merely  1: 
reason  of  a  personal  disability,  imposed  by  tl 
law  of  this  country  upon  him  for  contractii 
such  engagement.  Dobree  v.  Napier,  3  Scot 
201;  2Bing.N. 0.781. 

A.  having  set  up  some  mill  machinery  ] 
Boanne,  in  France,  for  a  French  millowner  tliei 
was  requested  by  him  to  engage  an  overlook 
to  manage  the  machinery,  and,  on  the  7th  • 
December,  1876,  a  written  agreement  was  dra^ 
up  and  sign^  by  A.  and  B.,  at  Bury,  in  the  fc 
lowing  terms :  "  I  hereby  agree  on  behalf 
M.  B.  P.,  Boanne.  France,  to  engage  B.  as  ove 
looker,  at  the  rate  of  42.  per  week,  ^th.  travellii 
expenses  there  and  back.  The  sum  of  30<.  p 
w^  to  be  paid  to  his  wife  every  fourteen  days 

B.  proceeded  to  Boanne,  receiving  lOZ.  from  A 
and  entered  on  his  duties  as  overlooker  at  tl 
mill  there,  and  continued  there  in  that  capacii 
till  the  middle  of  October,  1877,  when  he  retum< 
to  England.  During  his  stay  in  France  the  3C 
was  paid  to  his  wife  every  fortnight  by  the  d 
fendfuit  at  Bury,  and  upon  his  leaving  Fran* 
a  sum  of  122.  was  paid  to  him  by  A.'s  agent 
Boanne  to  enable  him  to  return  to  Englan 
The  remainder  of  his  wages  under  the  contrac 
except  a  balance  of  some  17Z.,  was  regularly  pa 
by  the  French  millowner.  For  this  balance  ] 
now  sued  the  defendant : — Held  (diss.  Kell 

C.  B.),  that  the  word  "on  behalf  of"  in  the  Ixx 
of  the  contract  made  it  immaterial  that  . 
signed  the  document  in  his  own  name  withe 
qualification,  and  that  he  did  not  thereby  rend 
himself  personally  liable.  Ogden  v.  Hall,  • 
L.  T.  751. 

Exproii  Termi  in   Contract   as    to.]~By 
charterparty  between  shipowners  and  the  defe 
dants'  agents  in  England  for  foreign  chartcrei 
it  was  f^reed  that  the  ship  should  proceed  to 
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toA  there  load  in  regoIaT  tarn  in  the  customary 
manner,  from  the  defendants,  a  fall  and  com- 
plete caigo  of  coffee.  It  was  also  agreed  that  as 
the  defendants  were  acting  for  foreign  principals 
all  their  liability  in  every  respect,  and  as  to  all 
matten  and  things  as  well  before  and  daring,  as 
after  the  shipping  of  the  cargo,  shoald  cease  as 
soon  as  they  had  shipped  the  cargo.  The  defen- 
dants having  loaded  and  shipped  the  agreed 
caigo,  the  shipowners  afterwanb  saed  them  for 
not  lufcTing  dipped  it  in  regular  tnm : — ^Held, 
that  the  action  ooald  not  lie,  for  that  the  charter- 
party  limited  the  defendants'  liability  to  the 
actual  shipment  of  the  cargo  and  protected  them 
from  responsibility  for  any  irregularity  or  delay 
in  the  shipment.  MUvan  t.  Perez,  3  El.  k  £1. 
495;  30  L.  J.,  Q.B.  90  ;  7  Jar., N. S. 336  ;  3L.T. 
736  ;  9  W.  R.  269. 

A  memorandum  for  a  charterparty,  made  be- 
tween the  shipowners  and  the  defendant,  '*as 
agent  for  the  freighter"  (no  principal  being 
named),  after  providing  for  demurrage  over  and 
above  the  laying-da3rs,  at  71,  per  day,  stated, 
that  *'  it  is  further  a^^ied  that  this  charter,  being 
ooncloded  by  the  defendant  for  another  party, 
the  liability  of  the  former,  in  respect  and  as  to 
all  matters  and  things  as  well  before  as  after  the 
shipping  of  the  cargo,  shall  cease  as  soon  as  they 
have  slupped  the  cargo : " — Held,  that  he  was 
not  liable,  upon  this  memorandum,  for  demurrage 
at  the  port  of  dischuge.  Ogleshy  v.  TgleriaSj 
Bl^  Bl.  A  El.  936  ;  27  L.  J.,  Q.  B.  356. 


hj  Custom  in  Trade.] — M.  and  W., 
brokers,  being  employed  by  P.  to  purchase 
raisins,  sent  ^e  following,  addressed  to  F.  and 
D. :  *'  We  have  this  day  sold  for  your  account 
to  ooj  principal,  to  arrive  per  steamer  from 
Trieste,  60  to  70  tons  of  good  sound  Chesne 
raisins,  usual  market  terms.  Customary  allow- 
ances M.  and  W.,  brokers."  A  portion  of  the 
raisins  was  accepted  and  paid  for  by  M.  and  W. 
on  behalf  of  P.,  whose  name  was  declared  before 
delivery.  P.  having  subsequently  made  default 
in  accepting  the  residue  :— Held,  in  an  action  by 
F.  and  D.  against  H.  and  W.  for  not  accepting 
the  residue,  that  evidence  of  a  custom  in  the 
fruit  market,  that  if  the  principal's  name  is  not 
declared  on  the  contract,  the  broker  is  personally 
liable  on  default  of  the  principal,  was  admissible. 
Fleet  v.  Murton,  7  L.  R.,  Q.  B.  126  ;  41  L.  J., 
Q.  B.  49  ;  26  L.  T.  181  ;  20  W.  E.  97. 

Held,  also  (dubitante  Cockbum,  C.  J.),  that 
evidence  of  an  analogous  usage  in  the  colonial 
trade  was  properly  admitted  to  prove  the  usage 
in  the  fruit  trade.    Ih. 

An  agent  contracting  and  signing,  as  such,  for 
an  undisclosed  principal,  may  be  rendered  per- 
sonally liable  on  the  contract,  if  a  custom,  among 
merdiants  in  the  course  of  ordinary  trade  con- 
stantly entering  into  similar  contracts,  can  be 
shewn  to  exist,  that  an  agent  so  signing  shall  be 
personally  liable  in  the  event  of  his  not  disclosing 
his  principal's  name  within  a  reasonable  time, 
and  evidence  is  admissible  to  prove  the  existence 
of  such  a  custom  and,  by  inference,  the  implied 
presence  of  such  a  term  in  the  written  contract 
— a  liability  so  incurred  not  being  considered 
as  inconsistent  with  the  general  terms  of  such  a 
contract.  HutehifVion  v.  Tatham^  8  L.  R.,  0.  P. 
482  ;  42  L.  J.,  C.  P.  260  ;  29  L.  T.  103  ;  22  W.  R. 
18. 

In  an  action  upon  a  charterparty  expressed  to 
be  made  between  the  shipowners  and  T.^  &  Co., 


*^  as  agents  to  merchant,"  and  signed  "  T.  &  Co., 
as  agents  for  merchant : " — Held,  that  although 
T.  A;  Co.  were  primft  facie  not  personally  liable 

XI  this  contract,  yet  that  parol  evidence  was 
issible  to  prove  a  custom  of  trade  rendering 
agents  who  enter  into  such  an  agreement  for  an 
unnamed  principal  themselves  personally  liable 
if  the  name  of  their  principal  was  not  disclosed 
within  a  reasonable  time,  and  that  the  jury  was 
justified  in  finding  a  delay  of  two  months  before 
the  name  of  the  principal  was  given,  was  un- 
reasonable.   Ih, 

According  to  the  usage  of  the  London  dry 
goods  market,  a  broker  who  buys  for  an  undis- 
closed principal  is  personally  liable  to  the  seller 
for  the  price  of  the  goods.  Imperial  Bank  r, 
London  and  St,  Katliarine  Docks  Company^  5  Ch. 
D.  196  ;  46  L.  J.,  Ch.  336  ;  36  L.  T.  233. 

D.,  a  broker,  bought  of  C.  for  undisclosed 
principals  a  quantity  of  gum  sandrao  then  lying 
at  the  St.  Katharine  Dock,  to  be  paid  for  on 
Saturday,  March  18th,  and  obtained  a  delivery 
order  from  C,  which  he  gave  to  his  principals  on 
the  faith  of  their  representation  that  the  goods 
were  wanted  for  immediate  shipment.  D.*s 
principals,  however,  pledged  the  delivery  order 
with  a  bank,  and  on  the  evening  of  March  17th 
they  stopped  payment.  On  the  morning  of 
March  18th  the  bank  sent  the  delivery  order  to 
the  dock  office  in  the  city  with  a  request  for  a 
warrant,  which  they  were  told  would  be  ready 
on  Monday.  Notice  of  the  delivery  order  having 
been  lodged  was  sent  by  the  dock  company  in 
due  course  to  their  warrant  office  at  the  dock, 
where,  through  a  mistake  of  the  messenger,  it 
did  not  arrive  until  3  P.M.,  and  in  the  mean- 
time a  clerk  of  D.,  who  had,  in  accordance  with 
the  usage  of  the  trade,  paid  the  price  of  the 
goods  to  C.  that  morning,  applied  at  the  warrant 
office  In  C.*s  name  for  a  warrant  for  the  goods, 
which  was  made  out  and  given  to  him,  as  the 
goods  were  clear  in  the  cargo  ledger.  C.  in- 
dorsed the  warrant  to  D.,  and  in  consequence  of 
what  had  happened,  the  dock  company  on  the 
Monday  refused  to  act  on  the  bank's  delivery 
order.  In  an  action  by  the  bank  against  the 
dock  company,  D.  and  C. : — Held,  tluit  D.  was 
entitled  to  the  goods,  for  the  bank  had  never 
obtained  either  actual  or  constructive  possession 
of  the  goods,  and  that  D.,  having  paid  the  price 
of  the  goods  as  surety  for  his  principals,  was, 
notwitlStanding  his  prior  application  for  the 
delivery  order  and  indorsement  thereof,  entitled 
by  virtue  of  s.  6  of  the  Mercantile  Law  Amend- 
ment Act  (19  &  20  Vict.  c.  97),  to  the  benefit  of 
the  unpaid  vendor's  lien  subsisting  in  C.    Ih, 

b.  On  Billa  and  Promiaaory  Notes. 

Personal  Liability — ^Trustees  and  Managers.] 
— ^A  bill  directed  as  follows,  **  To  Messrs.  Jackson 
and  Shepherd,  joint  managersof  the  Royal  Mutual 
Marine  Insurance  Association,*'  was  accepted 
thus  :  "  Accepted,  J.  J.,  W.  S.,  as  joint  managers 
of  the  Boyal  Mutual  Marine  Association : " — Held, 
that  they  were  personally  liable,  and  that  the 
introduction  of  the  word  "  as  "  before  the  words 
"joint  managers"  made  no  difference  with 
respect  to  such  liability.  Jonei  v.  JaeJuon,  22 
L.  T.  828. 

A  promissory  note  in  this  form,  ^  On  demand 
we  promise  to  pay  Mr.  James  Allan  2002.,  value 
reoeived  for  the  Second  Gateshead  Provident 
Building  Society,  and  interest  thereon,  at  6  per 
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cent,  per  annum,  payable  half-yearly,"  signed 
thus :  "  G.  M.,  C.  D.  G.  J.  N.,  trustees.  T.  N., 
secretary  : " — ^Held,  that  the  trustees  were  per- 
sonally liable  on  the  note.  Allan  v.  Miller,  22 
L.  T.  826. 

Directors  of  Companiei .] — ^A  person  ad- 
vanced money  for  purposes  of  a  company  in 
which  he  was  a  shareholder,  and  receiyed  a  pro- 
missory note  :  '*  We,  the  directors  of  the  Isle  of 
Han  Slate  and  Flag  Company,  Limited,  do  pro- 
mise  to  pay  to  John  Dntton  1,600^.,  with  interest 
at  the  rate  of  61.  per  cent,  per  annum  until  paid." 
It  bore  the  seal  of  the  company,  and  was  signed 
by  four  directory  The  lenaer  had  stated  that  he 
would  lend  the  money  to  the  directors  only  : — 
Held,  that  the  directors  who  had  signed  the  note 
were  personidly  liable  upon  it.  Dutton  v.  Marsh, 
6  L.  R.,  Q.  B.  361 ;  40  L.  J.,  Q.  B.  175  ;  24  L.  T. 
470  ;  19  W.  R.  754. 

A  resolution  to  wind  up  a  banking  company 
voluntarily  was  confirmed  on  the  22nd,  ana  ad- 
vertised in  the  London  Gazette  on  the  26th  of 
November.  On  the  24th  of  the  same  month  one 
of  the  directors,  who  had  been  appointed  one  of 
the  liquidators,  accepted,  as  director,  a  bill  of 
•exchange  on  the  bank.  This  bill  was  afterwards 
Indorsed  for  value  to  a  person  who  had  no  notice 
that  the  bank  was  in  liquidation : — ^Held,  that 
the  bill  was  not  a  bill  of  the  company,  and  there- 
fore that  the  holder  could  not  prove  against  the 
company  for  the  amount.  Lartdon  and  Mediter- 
ranean Bank,  In  re,  BologneH,  Ex  parte,  6  L.  B., 
Ch.  667  ;  40  X*.  J.,  Ch.  26  ;  18  W.  R.  976.  See 
also  Company. 

General  A^ent.] — A  bill  of  exchange  to 

pay  to  the  drawer's  order  at  three  months  after 
date  137^.  lOs,  value  received  in  account  (fire 
policy,  No.  697),  was  directed  to  Henry  Connah, 
Esq.,  general  agent  of  L'Unione  Compagna 
D'Assicurazione  Generalo  (Firenze),  8,  York- 
street,  Manchester,  who  wrote  upon  it:  "Ac- 
cepted, payable  at  8,  York-street,  Manchester, 
on  behalf  of  the  company.  H.  Connah."  In 
an  action  against  him  on  this  bill : — Held,  that 
he  was  personally  liable  as  acceptor.  Herald  v. 
Connah,  SiL,  t!  SS6, 

Agent  presenting  for  Payment.! — ^A.  drew, 
bills  in  favour  of  B.  in  India,  upon  the  E.  L  Co. 
in  London,  which  the  latter  accepted  :  C,  as  the 
agent  of  B.,  indorsed  the  bills  to  D.,  and  E., 
under  the  supposed  authority  of  a  power  of 
attorney  &om  B.,  which  the  E.  I.  Company  had 
inspected  ;  D.  and  E.  indorsed  the  bills  to  their 
bankers  and  agents,  F.  &  Co.,  with  instructions 
to  present  them  for  payment  when  due.  F.  & 
Co.  indorsed  the  bills,  presented  them  for  pay- 
ment when  due,  received  the  money,  and  paid  it 
over  to  their  principals,  D.  and  E.  The  power 
of  attorney  from  B.  did  not  authorize  C.  to  in- 
dorse the  bills,  and  B.  having  died,  his  adminis- 
trator recovered  the  amount  of  them  from  the 
acceptors.  The  latter  brous^ht  an  action  against 
F.  Sc  Co.,  upon  an  alleged  undertaking  by  them 
that  they  were  entitled  to  receive  payment  of 
the  bills.  The  jury  found  that  the  plaintiffs 
paid  the  bills,  not  on  the  faith  of  the  indorse- 
ment by  the  defendants,  but  on  the  faith  of  the 
power  of  attorney,  and  that  the  defendants  re- 
ceived the  money  as  agents,  and  paid  it  over  to 
their  principals  before  they  knew  that  the  fint 
indorsement   by  C.  was  unauthorized: — Held, 


that  the  action  could  not  be  maintained  against 
them.  East  India  Company  v.  2Vitton,  6  D.  & 
R.  214  ;  3  B.  &  C.  280. 

o.  For  Koneys  reoeived  for  Use  of  Prinoipa] 

and  Others. 

Money  paid  to  Agont  by  Xistake.] — ^An  action 
lies  f^inst  an  agent  for  money  paid  to  him  by 
mistake,  although  he  has  forwarded  his  account 
to  his  principal,  and  placed  the  sum  to  his  credit. 
Cox  V.  Prentice,  3  M.  &  S.  344. 

One  Liverpool  cotton  broker  bought  cotton  oi 
another,  each  in  his  own  name  ;  in  consequence 
of  a  mistake  by  a  clerk  of  the  selling  broker, 
the  bu3ring  broker  paid  over  too  much  money. 
The  selling  broker  gave  credit  to  his  undisclosed 
principal  for  the  sum  which  he  had  received, 
the  principal  being  largely  in  his  debt : — Held, 
that  the  buying  broker  was  entitled  to  recovei 
back  from  the  selling  broker  the  sum  so  overpaid 
to  him,  the  case  not  falling  within  the  rule  by 
which  an  agent  is  relieved  from  responsibility 
where  he  1ms  bon&  fide  paid  over  moneys  re- 
ceived by  him  on  account  of  his  principals. 
JVewall  V.  TomJinson,  6  L.  R.,  C.  P.  406  ;  25 
L.  T.  382. 

If  money  is  paid  by  mistake  to  an  agent,  and 
placed  by  him  to  the  account  of  his  principal 
but  not  paid  over,  an  action  for  the  money  had 
and  received  to  the  use  of  the  person  so  paying 
it  by  mistake  will  lie  against  the  agent.  The 
mere  passing  such  money  in  account,  or  making 
rest,  without  any  new  credit  given,  fresh  bills 
accepted,  or  furtiier  sums  advanced  for  the  prin- 
cipal in  consequence  of  it,  is  not  equivalent  tc 
the  payment  of  it  over.  Buller  v,  Harrison^ 
Cowp.  565. 

A  receipt  signed  by  an  agent  for  his  principals 
is  not  evidence  to  support  an  action  against  him, 
to  recover  the  money  back.  JSdden  v.  Bead,  3 
Camp.  339. 

To  make  it  a  defence  to  an  agent  that  he  hac 
paid  over  money,  it  is  necessary  that  the  mone^ 
should  have  be^  paid  to  the  agent  expressly  foi 
the  use  of  the  person  to  whom  he  has  so  paid  i1 
over.    Snowdon  v.  Davis,  I  Taunt.  359. 

Money  retained  for  Special  Purpose.] — A, 
having  received  money  as  agent  for  B.  and 
others,  in  specific  proportions  for  each,  paid  if 
over  to  C.  as  a  banker -in  his  own  name,  and 
having  drawn  out  part  of  it,  directed  C.  not  tc 
pay  away  the  remainder^  except  by  his  order  :— 
Held,  that  C.  was  bound  to  hold  the  money  foi 
A.,  and  that  therefore  B.  could  not  recover  the 
remainder  of  his  share  from  C,  though  he  had 
given  C.  notice  that  A.'s  agency  was  at  an  end 
Pinto  V.  Santos,  1  Marsh.  132  ;  6  Taunt.  447. 

Where  persons  have  received  money  for  the 
express  purpose  of  taking  up  a  bill  of  exchange 
two  days-after  it  became  due,  and  upon  tender- 
ing it  to  the  holders  and  demanding  the  bill, 
find  that  they  have  sent  it  back  protested  foi 
non-acceptance  to  the  person  who  mdorscd  it  to 
them  : — Held,  that  such  persons,  having  received 
fresh  orders  not  to  pay  the  bill,  were  not  liable 
to  an  action  by  the  holders  for  money  had  and 
received,  when,  upon  the  bills  being  reprocured 
and  tendered  to  them,  they  refused  to  pay 
the  money.  Stewart  v.  Fry,  1  Moore,  74 ;  7 
Taunt.  339.  And  sec  Dent  v.  Dunn,  3  Camp. 
296. 

Where  a  bill  is  drawn  on  an  agent,  and  made 
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paynble  oat  of  a  particalar  fond,  and  the  agent 
njB  he  will  pay  it  when  he  gets  money  from  the 
principal,  this  is  binding  on  him  ;  and  if  he  gets 
money  at  any  subsequent  time,  he  is  bound  to 
pay  the  bill.    Steveju  v.  Sill,  5  Esp.  247. 


WiMire  BO  AtftioB  lies.] — J.,  an  attorney,  who 
waa  accustomed  to  receive  certain  dues  for  the 
plaintiff,  his  client,  went  from  home,  leaving  B., 
nis  clerk,  at  the  office.  B.,  in  the  absence  of  his 
master,  received  monev  on  account  of  the  dues 
for  the  client  (which  he  was  authorized  to  do), 
and  gave  a  receipt,  isigned  "  B.,  for  Mr.  J."  J. 
was  in  bad  circumstances  when  he  left  home, 
and  he  never  returned,  but  it  did  not  appear 
that  his  intention  so  to  act  was  known  at  the 
time  of  the  payment  to  B.  B.  afterwards  re- 
fused to  pay  the  money  over  to  the  client,  who 
ta>oght  an  action  against  him  for  the  money : 
— H^d,  that  the  action  did  not  lie ;  for  that  the 
defiendant  received  the  money  as  the  agent  of 
his  master,  and  was  accountable  to  him  for  it, 
the  master,  on  the  other  hand,  being  answerable 
to  the  client  for  the  sum  received  by  his  clerk  : 
•nd  there  was  no  privity  of  contract  between 
the  present  plaintiff  and  the  defendant.  Stephens 
T.  Badcoek,  3  B.  &  Ad.  354. 

A.,  B.,  and  others  were  owners  of  a  ship  in  the 
service  of  the  East  India  Company.  B.  was 
wianngiTig  owucr,  and  employed  C.  as  his  agent 
for  general  purposes,  and  to  receive  and  pay 
moneys  on  account  of  the  ship  ;  and  C.  kept  a 
nepaiate  account  in  his  books  with  B.,  as  such 
managing  owner.  To  obtain  payment  of  a  sum 
<of  money  due  from  the  East  India  Company  on 
account  of  the  ship,  it  was  necessary  that  the 
receipt  should  be  signed  by  one  or  more  of  the 
owners,  besides  the  managing  owner ;  and  upon 
a  receipt  signed  by  B.  and  one  of  the  ottier 
owners,  C.  received  on  account  of  the  ship  2,000/. 
from  the  East  India  Company,  and  placed  it  to 
B.*s  credit  in  his  books,  as  managing  owner. 
The  part-owners  having  brought  an  action  for 
money  had  and  received,  to  recover  the  balance 
of  that  account : — Held,  that  C.  had  received 
the  money  as  the  agent  of  B.,  and  was  account- 
^le  to  him  for  it;  that  there  was  no  privity 
between  the  other  part-owners  and  C,  and  con- 
sequently that  the  action  was  not  maintainable. 
Sims  V.  Brittain,  2  N.  &  M.  5d4  ;  4  B.  &  Ad. 
375. 

A  return  cargo  belonging  to  the  plaintiff  was 
consigned  by  the  defendant  to  A.  and  B.  to  "  be 
held  at  the  orders  of  the  latter,"  who  had  a  lien 
on  it ;  and  the  cargo  was  sold  by  them  and  their 
lien  satisfied : — Held,  that  the  plaintiff  could 
not  consider  them  as  agents  of  the  defendant,  so 
as  to  entitle  him  to  maintain  an  action  against 
the  defendant  for  the  balance  remaining  in 
their  hands.  Tennant  v.  MdckifUosh,  I  B.  &  A. 
£94. 

Her  Majesty  by  royal  warrant  "granted" 
booty  of  war  to  the  secretary  of  state  for  India  in 
council,  **in  trust"  to  distribute  amongst  the 
persons  found  entitled  to  share  it  by  the  decree 
of  the  judge  of  the  Court  of  Admiralty,  to  whom 
the  matter  had  been  referred  by  the  sovereign  for 
that  purpose,  with  a  direction  that  doubts  should 
be  finally  determined  by  the  secretary  of  state 
unless  her  Majesty  should  otherwise  order.  An 
action  having  been  brought  against  the  secretary 
of  state  for  India  in  council  by  E.,  on  behalf  of 
himself  and  all  the  other  parties  entitled,  alleging 


that  a  portion  onl^  of  the  fund  had  been  dis- 
tributed, and  claiming  an  account  and  the  distri- 
bution of  the  residue  : — Held,  that-  the  warrant 
did  not  operate  as  a  transfer  of  property  or  create 
a  trust ;  and  that  the  defendant,  being  merely 
the  agent  of  the  sovereign  to  distribute  the 
fund,  was  not  liable  to  account  to  any  of 
the  parties  found  entitled.  Kinlooh  v.  Secre- 
tary of  State  for  India,  7  App,  Ca?.  619 ;  61 
L.  J.,  Ch.  886 ;  47  L.  T.  133  ;  30  W.  R.  845— 
H.  L.  (B.). 


d.  For  OonTeraion  of  GK>ods. 

Thirteen  bales  of  cotton  were  fraudulently 
bought  by  B.  from  the  plaintiffs'  brokers ;  the 
defendants,  who  were  cotton  brokers,  without 
notice  of  any  fraud,  bought,  in  their  own  name  as 
principals,  the  cotton  from  B.,  and  afterwards 
sold  it  to  M.  at  the  same  price  at  which  they  had 
bought  it,  charging  a  commission.  The  defen- 
dants obtained  B.'8  signature  to  a  delivery  order, 
and  took  delivery  of  it  from  B.'s  warehouse  and 
conveyed  it  to  a  railway  station,  whence  it  was 
forwarded  to  M.,  by  whom  it  was  spun  into  yarn. 
The  defendants  in  buying  the  cotton  intended^to 
act  as  brokers,  believing  Uie  cotton  would  suit  M. 
Afterwards  the  plaintiffs  demanded  the  cotton 
from  the  defendants.  The  jury  found  that  the 
cotton  was  bought  by  the  defendants  as  agents  in 
the  course  of  l^eir  business  as  brokers,  and  that 
they  dealt  with  it  only  as  agents  to  their  prin- 
cipal : — Held,  by  Martin,  Channel],  and  Cleasby, 
BB.,  that  the  defendants  were  liable  to  the  plain- 
tiffs in  trover  for  the  value  of  the  cotton ;  kelly, 
C.  B.,  Byles  and  Brett,  JJ.,  dissentientibus.  By 
Martin  and  Channel],  BB.,  that  the  defendants 
having  bought  the  cotton  as  principals  from  B., 
it  was  immaterial  that  they  intended  to  deal 
with  it  only  as  agents  to  their  principal :  and 
that  whoever  deals  wrongfully  with  the  goods  of 
another  is  equally  liable  whether  he  is  an  agent 
or  a  principid.  By  Cleasby,  B.,  that  by  reason  of 
the  real  prmcipals  not  being  Imown,  and  there- 
fore not  disclosed  at  the  time  the  bargain  was 
made,  the  defendants  necessarily  became  the 
parties  to  the  contract  until  the  real  principals 
being  ascertained  were  adopted  by  the  sellers, 
and  by  their  dealing  with  the  cotton  became 
liable  for  a  conversion.  By  Kelly,  C.  B.,  and 
Byles,  J.,  that  the  defendants  were  not  guilty  of 
a  conversion,  inasmuch  as  they  acted  only  as 
brokers,  and  exereised  no  dominion  over  the 
cotton  in  their  own  right  and  for  their  own 
l>enefit.  By  Brett,  J.,  that  a  possession  or  deten- 
tion, which  is  a  mere  custody  or  mere  asportation 
made  without  reference  to  the  question  of  the 
property  in  chattels,  is  not  a  conversion,  and 
that  the  defendants,  acting  only  as  brokers  by 
negotiating  a  bargain  of  purchase  and  sale  and 
by  passing  a  delivery  order,  were  not  guilty  of  a 
conversion.  Hollins  v.  Fowler,  7  L.  R.,  Q.  B. 
616  ;  41  L.  J.,  Q.  B.  277  ;  27  L.  T.  168  ;  20  W.  R. 
868--EX.  Ch.  Affirmed,  7  L.  R.,  H.  L.  757  ;  44 
L.  J.,  Q.  B.  169  ;  33  L.  T.  73. 

The  London  agent,  who  was  also  a  member  of 
a  firm  which  was  commissioned  to  sell  goods  on 
behalf  of  the  local  government  of  a  Spanish 
colony,  was  held  to  be  justified  in  refusing  to 
give  them  up  to  the  Spanish  consul-general  in 
England  till  he  had  communicated,  through  his 
immediate  principals,  with  the  local  govern- 
ment,   Spain  (^Queeri)  v.  Parr,  39  L.  J.,  Ch.  73. 
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6.  For  Kisrepresentatlon  or  Assumption  of 

Authority. 

Ctoneral  Bule.] — If  a  penon  enters  into  a  con- 
tract in  writing  on  behalf  of  his  principal,  he  is 
not  personally  liable  on  sach  contract,  nnless  he 
had  no  aathoritj  to  make  it,  or  in  making  it  ex- 
ceeded his  authority.  DowvMn  v,  WUliafM  (in 
error),  7  Q.  B.  103 ;  U  L.  J.,  Q.  B.  226  ;  9  Jur. 
454— Bx.  Ch. 

A  promise  in  the  following  terms  :  "  I  under- 
take on  behalf  of  E.  to  pay,'*  is  upon  the  face  of 
it  a  promise  as  agent  of  another,  and  not  as  prin- 
cipal ;  and,  in  order  to  affect  the  party  making  it 
with  a  personal  liability,  it  lies  upon  the  party  to 
whom  it  is  made  to  prove  either  that  there  was 
no  agency  or  authority  |  or  that  it  was  exceeded.  lb, 

Contraet  '*  as  Agent "  without  Authority.] — 
If  a  person  professes  to  contract  as  agent  only, 
and  contracts  in  such  terms  as  may  express  the 
character  of  i^^t  only,  he  cannot,  on  the  ground 
of  his  having  had  no  authority  to  contract  as 
agent,  be  held  liable  as  a  contractor,  in  an  action 
on  the  contract,  whether  that  which  he  assumed 
to  do  was  done  in  fraud  or  not.  Lewis  t,  Nichol- 
son, 18  Q.  B.  503  ;  21  L.  J.,  Q.  B,  311  ;  16  Jur. 
1041. 

Warranty  of  Authority^LiaUlity  for  Damages.  ] 
— ^A  party  who  makes  a  contract  as  agent  thereby 
warrants  that  he  has  authority  as  agent  to  make 
the  contract ;  and  if  he  has  no  such  authority, 
he  is  liable  for  the  damages  necessarily  occasioned 
by  a  breach  of  his  warranty,  although  he  acted 
bon&  fide  under  a  mistaken  belief  that  he  had 
authority  as  agent  to  make  the  contract.  Collen 
V.  Wright,  7  El.  &  Bl.  301 ;  26  L.  J.,  Q.  B. 
147  ;  3  Jur.,  N.  8.  363.  Affirmed,  8  El.  &  Bl.  647  ; 
27  L.  J.,  Q.  B.  215  ;  4  Jur.,  N.  S.  357— Bx.  Ch. 

W.,  professing  to  act  as  agent  for  G.,  made  an 
agreement  with  the  plaint^  for  the  lease  of  a 
farm  belonging  to  G.,  and  signed  it  *'  W.,  agent 
to  G.,  lessor."  He  had  not,  in  fact,  authority 
from  G. : — Held,  that  there  was  a  contract  on 
the  part  of  W.  that  he  had  authority,  on  which 
he  was  liable.    Ih, 

If  a  person  represents  himself  as  having  au- 
thority to  do  an  act  when  he  has  not,  and  the 
other  side  is  drawn  into  a  contract  with  him, 
and  the  contract  becomes  void  for  want  of  such 
authority,  he  is  liable  for  the  damage  which  may 
result  to  the  party  who  confided  in  the  represen- 
tation, whether  the  party  making  it  acted  with 
the  knowledge  of  its  falsity  or  not.  Cherry  v. 
Colonial  Bank  of  Austrahuia,  38  L.  J.,  P.  0. 49  ; 
21  L.  T.  366  ;  17  W.  E.  1031. 

The  warranty  which  the  law  implies  in  such 
cases  depends  on  the  position  of  the  parties  and 
on  the  nature  and  effect  of  the  representation, 
but  when  ascertained,  as  a  matter  of  fact,  the 
legal  effect  is  the  same  as  if  the  warranty  had 
been  express.    Ih. 

The  remedy  by  special  action,  where  there  is 
fraud  or  deceit,  is  a  distinct  matter.    lb. 

By  the  articles  of  association  of  the  T.  Com- 
pauy,  Limited,  the  directors,  with  the  sanction 
of  the  company  in  general  meeting,  were  em- 
powered to  borrow  money  on  mortgi^  of  the 
company's  lands,  or  upon  debentures,  bonds, 
promissory  notes,  bills  of  exchange,  and  other 
transferable  securities,  or  otherwise,  as  they 
should  deem  requisite  for  carrying  on  the  works, 
&c.    The  plaintiff  having  been  requested  by  the 


defendants,  who  were  three  of  the  directors  ol 
the  company,  to  advance  money  to  the  company 
agreed  to  advance  500Z.  upon  having  an  agree 
ment  signed  by  the  defendants  to  pay  the  500Z 
and  interest  at  the  end  of  six  months,  upon  tiic 
security  of  the  machinery  and  tools  of  tne  com- 
pany. The  following  agreement  was  afterwards 
written  out  and  signed  by  the  defendants  and 
the  plaintiff :  **  Agreement  between  the  T.  Com< 
pany  of  the  one  part  and  W.  M.  [plaintiff]  oi 
the  other  part.  In  consideration  for  the  advana 
of  500Z.  paid  by  the  said  W.  M.  to  the  said  com 
pany,  we  the  undersigned,  three  of  the  director! 
of  the  said  company,  hereby  agree  to  repay  th( 
said  sum  of  500f.,  with  interest,  in  six  calendar 
months  &om  this  date  hereof.  And  we  d( 
hereby  assign  to  the  said  W.  M.,  as  security  foi 
the  said  advance  of  500/.,  the  machines  and  tools 

as  invoiced   to   him   3rd  June,  1878 "— 

This  document  was  not  sealed  with  the  seal  o 
the  company,  nor  countersigned  by  the  secretary 
pursuant  to  the  articles  of  association,  nor  di( 
the  defendants  express  that  they  signed  on  be 
half  of  the  company.  The  plaintiff,  upon  defaul 
in  repayment  of  the  loan  at  the  expiration  of  si: 
months,  took  possession  of  the  machinery  an< 
tools,  upon  which  the  company  obtained  an  in 
junction  in  the  Chancery  Division  restrainin] 
him  from  dealing  with  the  machinery,  on  th> 
ground  that  the  directors  were  not  authorize 
to  m^e  the  alleged  assignment: — Held,  afte 
hearing  parol  evidence  to  explain  the  ambignit; 
of  the  agreement,  that  the  defendants  were  pei 
sonally  liable  to  repay  the  500Z.  ^c  Collin  v 
mipin,  6  Q.  B.  D.  516  ;  44  L.  T.  914 ;  29  W.  B 
408 ;  46  J.  P.  828— C.  A,  Reversing  49  L.  J 
Q.  B.  558. 

A  person  lent  70^  to  a  building  society,  an< 
received  a  receipt  signed  by  two  directors  of  th 
society,  certifying  that  he  had  deposited  70i 
with  the  society  for  three  months  certain,  to  b 
repaid  with  interest  after  fourteen  days'  notice 
The  society  was  formed  under  6  &  7  Will.  4,  c.  3S 
and  had  no  power  to  borrow  money ;  and  th 
lender  being  unable  to  get  her  money  back  froz 
the  society,  sued  the  two  directors  : — Held,  tha 
they  were  liable  to  the  lender  in  damages  for  ; 
breach  of  warranty  of  authority,  they  having,  b 
signing  the  receipt,  in  effect  represented  tha 
they  had  authority  to  make  a  binding  contrac 
of  loan  on  behalf  of  the  society,  and  so  induce* 
her  to  part  with  her  money.  Richardson  y 
Williamtony  6  L.  R.,  Q.  B.  276  ;  40  L,  J.,  Q.  B.  Ul 

Warranty  of  Title.^ — ^Where  an  auctionec 
sells  by  auction  standing  com  vrith  the  strav 
for  an  unnamed  principal,  the  price  to  be  pai 
at  once,  and  the  crop  to  be  removed  inunediatel 
after  it  has  arrived  at  maturity  at  the  purchaser 
expense,  there  is  a  contract  by  the  auctioneer  t 
give  the  purchaser  all  proper  authority  to  ent€ 
upon  the  land  and  to  cut  and  carry  away  th 
com  and  straw,  but  there  is  no  actual  warrant 
of  the  validity  of  the  title  of  his  principal  to  sel 
Wood  V.  Baxter,  49  L.  T.  45. 

Measure  of  Damages.]  —  L.  instmcted  h 
brokers  to  apply  for  fifty  shares  at  11,  eac 
in  a  company  which  he  named.  They  b 
mistake  applied  for  and  obtained  an  allotmer 
to  L.  in  another  company.  L.  repudiated  ih 
shares,  but  his  name  was  placed  on  the  registe 
The  company  had  at  that  time  a  very  larg 
number  of  shares  unallotted,  and  in  the  opinio 
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ol  the  oonrt  the  shares  were  unsaleable  in  the 
maiket.  The  company  was  soon  afterwards 
woand  ap,  and  the  name  of  L,  was  removed  on 
his  application  from  the  list  of  contributories. 
The  official  liquidator  then  claimed  60^.  from  the 
brokers  by  way  of  damages  for  their  misrepre- 
sentation of  authority  : — Held,  that  the  general 
role  as  to  measure  of  damages  for  breach  of  war- 
ranty of  authority  was  applicable  ;  that  the  liqui- 
dator was  entitled  to  recover  from  the  brokers  the 
amount  which  the  company  had  lost  by  losing  the 
contract  with  L. ;  and  that  as  L.  was  solvent  and 
the  shares  unsaleable  in  the  market,  that  loss  was 
represented  by  the  whole  sum  of  50/.  payable  for 
the  shares.  National  Coffee  Palace  Company, 
In  re,  Panmure,  Ex  parte,  24  Ch.  D.  367 ;  63 
L.  J.,  Ch.  57  ;  32  W.  R.  236— C.  A. 

The  defendant,  acting  as  broker  for  both  buyer 
and  sellers,  made  a  contract  for  the  sale  of  some 
wool  on  certain-terms.  The  sellers  afterwards  re- 
pudiated the  contract,  alleging  (as  was  the  fact) 
that  they  had  not  authorized  the  defendant  to  sell 
on  those  terms.  The  wool  had  been  imported 
from  California,  and  could  therefore  have  been 
eicported  to  America  free  of  duty ;  and  there  vras 
no  other  wool  similarly  circumstanced  in  the 
market.  The  defendant  persisting  that  he  had 
authority,  the  buyer  filed  a  bill  in  chanceiy  for 
specific  performance  a^nst  the  sellers,  and 
obtained  an  interim  injunction ;  the  bill  was 
dismissed  and  the  injunction  dissolved,  with 
costs,  on  the  ground  of  the  want  of  authority 
in  the  defendant.  In  an  action  by  the  buyer 
against  the  defendant,  for  the  breach  of  his 
promise  that  he  had  authority  : — Held,  that  the 
plaintiff  could  maintain  the  action,  although  tiie 
defendant  was  his  agent  as  well  as  agent  of  the 
sellers ;  that  the  chancery  suit  was  a  reasonable 
course  to  adopt ;  and  that  the  plaintiff  was  entitled 
to  recover,  as  damages,  the  taxed  costs  of  the 
chancery  suit  and  the  plaintiff's  own  costs  taxed 
as  between  solicitor  and  client ;  and  also  the 
difference  between  the  contract  price  of  the 
wool  and  the  value  of  that  or  similar  wool, 
taking  into  account  that  It  could  have  been  ex- 
ported duty  £ree  to  America,  and  all  the  mercan- 
tile  circumstances  affecting  the  value.  Hughes 
T.  Graeme,  33  L.  J.,  Q.  B.  335  ;  12  W.  R.  857. 

The  plaintiff  institated  a  suit  in  equity  for 
specific  performance  of  an  agreement  against  G. 
The  plaintiff  gave  notice,  on  hearing  that  G. 
denied  the  authority  of  W.,  to  W.  that  the  plain- 
tiff would  proceed  with  the  suit  at  W.'s  risk, 
unless  W.  gave  him  notice  not  to  proceed  ;  and 
in  the  event  of  his  bill  being  dismissed  on  ac- 
count of  absence  of  authority,  would  hold  W. 
liable.  W.  answered  by  denying  all  liability, 
but  without  retracting  his  assertion  that  he  had 
authority.  The  bill  was  dismissed  on  the 
ground  of  his  want  of  authority : — Held,  that 
he  was  liable  for  the  costs  of  the  suit,  they 
being,  under  the  circumstances,  a  natural  and 
direct  consequence  of  the  contract  that  there 
was  authority.  Collen  v.  Wright,  8  El.  &  Bl. 
647 ;  27  L.  J.,  Q.  B.  215  ;  4  Jur.,  N.  S.  357— Ex.  Ch. 

The  defendant  entered  into  a  contract  on 
behalf  of  R.  for  purchase  of  a  ship  then  being 
built  by  the  plaintiff,  and  required  extra  work 
to  be  done  to  it.  R.,  having  given  no  authority 
to  the  d^endant  to  purchase  the  ship,  repu- 
diated the  contract,  and  the  plaintiff  resold  it  at 
a  loss.  In  an  action  against  the  defendant  for 
breach  of  the  implied  warranty  that  he  had 
authority  to  enter  into  the  contract  for  R. : — 
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Held,  that  the  plaintiff  could  recover  as  damages 
the  loss  on  the  resale,  as  well  as  the  cost  of  the 
extra  work.  Sinums  v.  Patchett,  7  El.  &  Bl. 
568  ;  26  L.  J.,  Q.  B.  195  ;  3  Jur.,  N.  S.  742. 

A  declaration  stated  that  the  defendant  falsely 
and  fraudulently  represented  to  the  plaintiffs  that 
he  was  authorized  by  J.  to  order,  and  did  order, 
certain  stone  for  the  building  of  a  church,  to  be 
charged  to  J.  and  others,  and  did  falsely  and  frau- 
dulently write  to  the  plaintiffs  a  letter  (set  out)  j 
and  that  the  plaintiffs,  relying  on  the  representa- 
tion of  the  defendant,  suppliS  the  stone,  whereas 
the  defendant  had  no  autnority  to  order  it,  and 
J.  refusing  to  pay  for  it,  the  plaintiff  brought  an 
action  against  him  for  the  price  and  failed  in  it, 
and  were  obliged  to  pay  J.'s  costs,  and  their  own 
costs : — Held,  first,  that  the  declaration  was  suffi- 
cient, even  if  the  letter  set  out  did  not  itself  shew 
a  false  representation  of  authority ;  and  secondly, 
that  the  plaintiff  were  entitled  to  recover,  by  way 
of  damages,  not  only  the  price  of  the  stone  sup- 
plied, but  the  costs  which  they  had  paid  in  the 
action  against  J.  Randell  v.  Trimen,  18  C.  B. 
786  ;  25  L.  J.,  C.  P.  307. 

An  agent  professed  to  let  premises  by  parol 
agreement  for  a  term  of  seven  years  on  account 
of  his  principal,  and  put  the  tenant  in  possession, 
no  proper  lease  having  been  executed.  After- 
wards tne  principal  brought  an  ejectment  against 
the  tenant,  which  the  latter  defended  unsuccess- 
fully, upon  consulting  the  agent  and  his  attorney, 
and  being  guided  by  their  advice.  Thereupon 
the  tenant  sued  the  agent  for  pretending  to  have 
authority  to  let  for  seven  years,  and  claimed  to 
recover  the  costs  of  the  unsuccessful  defence  to 
the  ejectment : — Held,  that  these  costs  were  not 
recoverable.  Paw  v.  Davie,  1  B.  &  S.  220 ;  30 
L.  J.,  Q.  B.  257  ;  7  Jur.,  N.  S.  1010  ;  4  L.  T.  399. 

The  plaintiff  was  the  holder  of  a  nearly- 
expired  lease  of  premises  for  twenty-one  years. 
The  defendant,  professing  to  act  as  the  agent  of 
the  landlord,  agreed  with  the  plaintiff  that  the 
landlord  should  renew  the  lease.  The  plaintiff 
then  assigned  to  B.  the  residue  of  the  lease  and 
all  interest  under  this  agreement.  The  landlord 
refused  to  grant  the  new  lease  because  the  de- 
fendant acted  without  authority,  and  B.  had  to 
leave.  The  plaintiff  brought  a  suit  in  chancery 
for  specific  performance,  in  which  the  landlord 
and  me  defendant  swore  there  was  no  authority, 
and  the  bill  was  dismissed.  B.  then  brought  an 
action  against  the  plaintiff ,  and  recovered  damages 
and  costs  : — Held,  in  an  action  by  the  plaintiff 
against  the  defendant,  first,  that  in  the  absence 
of  proof  that  the  defendant  had  not  persisted  in 
his  representation  and  told  the  plaintiff  not  to 
bring  the  suit,  he  was  entitled  to  recover  the 
costs  of  the  chancery  suit ;  secondly,  that  the 
plaintiff  was  entitled  to  a  sum  arrived  at  by  capi- 
talizing the  difference  between  the  rent  he  was 
to  have  paid  and  the  actual  annual  value  of  the 
premises,  as  and  for  the  value  of  the  term  ;  but, 
thirdly,  that  as  in  the  particular  case  a  re-salc 
was  not  in  the  contemplation  of  the  parties,  he 
could  not  recover  the  damages  and  costs  in  B.'s 
action.  Spedding  v.  Nevell,  4  L.  R.,  C.  P.  212  ; 
38  L.  J.,  C.  P.  133. 

f.  Fraud  and  Falae  Bepresentation. 

Vatnre  of  Liability— Wrongftd  Aots — Gene- 
rally.]— The  rule  that  an  agent  who  induces 
persons  to  deal  with  his  principal  by  means  of 
false  representations  is  personally  liable  to  make 
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good  his  representations,  does  not  extend  to  an 
incorrect  statement  of  a  matter  of  law.  Beattie 
V.  Ehury,  7  L.  R.,  Ch.  777  ;  41  L.  J.,  Ch.  804  ;  27 
L.  T.  398  ;  20  W.  R.  994  ;  A  CM  H.  L.,  7L.  R., 
H.  L.  102  ;  44  L.  J.,  Ch.  20 ;  30  L.  T.  681  ;  22 
W.  R.  897. 

Three  directors  of  a  railway  companj,  by  a 
letter  to  the  company's  bankers,  requested  them 
to  honour  the. cheques  of  the  company  signed  by 
two  of  the  directors,  and  countersigned  by  the 
secretary  of  the  company.  Cheques  to  a  large 
amount  were  accordiiigly  drawn,  signed  in  this 
manner,  and  were  paid  by  the  bank: — Held, 
that  this  letter  did  not  amount  to  more  than  a 
representation  that  the  directors  had  the  ordi- 
nary authority  of  railway  directors  to  bind  their 
company,  and  that  it  did  not  render  the  di- 
rectors personally  liable  to  the  bank  for  the 
moneys  paid  in  respect  of  such  cheques.    Ih. 

In  the  absence  of  fraud,  an  agent  acting  within 
the  scope  of  his  authority  is  not  personally 
liable  for  a  misrepresentation  made  by  him  on 
behalf  of  his  principal.  Haglesfield  y.  London- 
'derry  (^MarquU),  38  L.  T.  303  ;  26  W.  R.  640— 
H.  L.  Affirming  4  Ch.  D.  693  ;  36  L.  T.  822  ; 
25  W.  R.  190— C.  A. 

All  persons  directly  concerned  in  the  commis- 
sion of  a  fraud  are  to  be  treated  as  principals, 
and  must  not  be  permitted  to  excuse  themselves 
on  the  ground  that  they  acted  as  the  agents  or 
servants  of  others  ;  for  the  contract  of  agency  or 
of  service  cannot  impose  any  obligation  on  the 
agent  or  servant  to  commit  or  assist  in  the  com- 
mitting of  fraud.  Oullen  v.  Thompson,  4  Macq. 
H.  L.  Cas.  441  ;  9  Jur.,  N.  8.  86  ;  6  L.  T.  870. 

If  a  person  employed  as  the  agent  of  another 
in  the  sale  of  any  property  has  notice  that  what 
he  is  about  to  sell  is  not  his  principars,  and  he 
yet  continues  to  sell,  he  is  personally  liable  for 
the  produce  of  the  sale.  Mardacre  v.  Steioart, 
h  Esp.  103. 

The  plaintiff  sued  G.,  a  manager,  for  false 
representations  as  to  the  credit  of  a  customer ; 
G.  on  being  written  to  by  the  plaintiff,  signed 
his  reply  as  manager  giving  a  favourable  account 
of  the  credit  of  the  customer.  This  representa- 
tion was  false  to  G.'s  knowledge,  and  the  plain- 
tiff, on  supplying  goods  to  the  customer,  suffered 
loss  : — Held,  that  G.  was  personally  liable.  Swift 
V.  Jewesbury,  9  L.  R.,  Q.  B.  301  ;  43  L.  J.,  Q.  B. 
66  ;  30  L.  T.31 ;  22  W.  R.  319— Ex.  Ch. 

Liability  for   Aots    of   Sub-Agent]  —  As    a 

general  rule  one  agent  is  not  responsible  for  the 
fraudulent  acts  of  the  other  unless  he  does  some- 
thing which  makes  himself  a  principal  in  the 
fraud.  CargUl  v.  JBoioer,  10  Ch.  D.  602 ;  47 
L.  J.,  Ch.  649  ;  38  L.  T.  779  ;  26  W.  R.  716. 

A  principal  agent  is  not  responsible  for  the 
act  of  a  sub-agent  with  respect  to  a  representa- 
tion made  in  &vour  of  his  principal ;  and  there- 
fore the  directors  of  a  company  cannot  be  held 
personally  liable  for  a  fraudulent  representation 
made  by  an  agent  of  the  company,  unless  they 
have  induced  or  authorized  nim  to  make  it. 
JSear  v.  Stevenson,  30  L.  T.  177— P.  C. 

A  company  was  in  negotiation  with  S.  for  an 
advance  upon  the  security  of  sheep  and  wool,  the 
property  of  the  company  ;  an  agent  of  the  com- 
pany wrote,  in  answer  to  a  question  of  S.,  "  The 
mortgage  to  N.  is  the  only  incumbrance  on  the 
sheep  and  wool : "  in  fact  there  were  two  other 
outstanding  incumbrances,  but  at  the  time  of 
writing  the  agent  had  them  both  in  his  posses- 


sion on  behalf  of  the  company,  under  an  agree- 
ment that  they  should  be  paid  off  out  of  the 
advance  to  be  made  by  S.,  which  was  in  fact 
done :— Held,  that  there  was  no  evidence  that 
the  agent  was  guilty  of  making  a  false  repre- 
sentation of  the  position  of  the  company.    lb. 

S.  &  Co.  employed  F.  as  their  agent  to  make 
advances  on  goods.  F.  employed  a  sub-agent  to 
make  such  advances,  with  power  to  draw  on 
S.  &  Co.  for  the  amount.  The  sub-agent  fraudu- 
lently drew  on  S.  &  Co.  for  an  amount  not  ad- 
vanced : — Held,  that  such  sub-agent  was  acting 
within  his  authority,  and  that  F.  was  liable  for 
the  act  of  his  sub-agent.  Swire  v.  Francis,  3 
App.  Cas.  106  ;  47  L.  J.,  P.  C.  18  ;   37  L.  T.  664. 

Sefonding  CommiBsion  in  Case  of  Fraud.] — 
A  company  being  unable  to  get  its  shares  taken 
up,  the  directors  resolved  to  give  2s.  6d.  per  share 
to  any  one  who  found  persons  to  take  shares. 
B.,  the  secretary  and  solicitor  of  the  company, 
proposed  for  the  allotment  of  2,000  shares  to  a 
client  of  his.  The  directors  approved,  and 
ordered  2602.  to  be  paid  to  B.  The  shares  were 
duly  allotted  to  K.,  the  company's  engineer, 
and  by  him  transferred  to  R.  B.,  who  was  chair- 
man of  the  company  and  the  father  of  B.  The 
directors  knew  that  R.  B.  was  the  person  really 
taking  up  the  shares.  The  company  was  wound 
up,  and,  upon  a  summons  for  the  purpose,  it  was 
held  that  fe.  must  refund  to  the  liquidator  the 
sum  of  2602.  which  he  had  received.  Stapleford 
Cglliery  Company,  In  re,  Barrow^s  case  (No.  2), 
49  L.  J.,  Ch.  253  ;  42  L.  T.  12 ;  28  W.  R.  341. 

fir.  Torts  of  Principal. 

There  is  no  agency  as  between  wrongdoers ; 
each  of  them  is  personally  liable.  Hugh  v. 
Abergavenny  (^EarV),  23  W.  R.  40. 

Where  there  was  a  dispute  between  the  plain- 
tiff and  one  of  the  defendants  about  a  weir 
situate  on  the  plaintiff's  land,  and  the  other 
defendant  was  charged  with  intending  to  enter 
forcibly  on  the  land  and  destroy  the  weir: — 
Held,  that  the  last-mentioned  defendant  could 
not  sustain  a  demurrer  to  a  bill  for  injunction 
on  the  ground  that  he  had  no  interest  in  the 
subject-matter  of  the  dispute,  and  was  a  mere 
agent  acting  on  the  orders  of  the  principal 
defendant.    lb. 

Importation  and  Transhipment  of  patented 
Article — Cnstom-honse  Agents.] — ^A  patent  was 
granted  in  England  for  an  invention  rendering 
nitro-glycerine  less  dangerous.  Foreigners  im- 
ported into  England  ah  article  compounded  of 
nitro-glycerine  and  other  substances  which  they 
had  manufactured  abroad  according  to  the 
patent  process.  The  respondents,  acting  as  Cus- 
tom-house agents  for  the  importers,  passed  the 
article  through  the  Custom-house,  and  obtained 
permission  (as  required  by  the  Explosives  Act, 
1876)  for  landing  and  storing  it  in  magazines 
belonging  to  the  importers  : — Held,  that  the 
respondents  being  only  Custom-house  agents 
for  the  importers,  and  not  themselves  the  im- 
porters, and  having  neither  possession  of  nor 
control  over  the  goods,  their  acts  did  not  amount 
to  an  exercise  or  user  of  the  patent,  and  that  no 
action  could  be  maintained  against  them  for  an 
infringement  of  the  patent.  NobeVs  Eacplosires 
Company  y.  Jones,  8  App.  Cas.  6  ;  62  L.  J.,  Ch. 
339 ;  48  L.  T.  490  ;  31  W.  R.  388— H.  L.  (E.). 
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PBINCIPAL  AND  SURETY. 

I.  Katusb  of  CJontbact. 

1.  Operation  of  the  Statute  of  Praudt, 

a.  What  Promises  within. 

h.  Safficiency  of  Note  or  Memorandam, 

111. 
e,  Consideratioii. — SeepoH^  col,  138, 

2.  Stamp,  113. 

3.  Parties,  lU. 

4.  ^Vhen  Ckmeluded,  118. 

6.  On  Acceptance  or  Paymefii  of  BilU 
or  Note*,  120. 

6.  Comtruction  a^d  Effect, 

a.  Generally,  124. 

h,  Ck>ntinmng  Gnarantees,  125. 

e.  Conditional  Gnarantees,  182. 

7.  Oanmderation. 

a.  Generally,  138. 

b.  Past  or  Bzecutory,  144. 

e,  Forhearance  to  Sue  and  Abandon- 
ment of  Claims,  149. 

d.  Other  Cases,  153. 

8.  Am<mnt  of  Liability,  164. 

9.  Collector's  Bonds,  168. 
10.  Implied  Indemnities,  172. 

II.   DiaCHABOE  OF  SUEETY. 

1.  Alteration  of  Obligation  generally, 

176. 

2.  Death  of  Surety,  186. 

3.  Bankruptcy  of  Principal,  188. 

4.  Change  of  Service,  191. 

5.  Change  of  Partnership,  198. 

6.  Giving  Time,  204. 

7.  Concealment  and  Fraud,  211. 

8.  Laches  and  Negligence,  217. 

9.  Alteration  of  Instrument,  223. 

10.  Payment,  224. 

11.  Reservation  of  Bights  against  Surety, 

227. 

12.  Other  Cases,  231. 

III.  Bights  of  Subett. 

1.  Contribution. 

a.  Nature  of  Liability,  232. 

b.  Amount,  235. 

e.  Proceedings,  238. 

2.  Recoupment,  238. 

3.  lb  Securities,  240. 

IV.  Acnoir  AOAiKEiT  Surety. 

1.  Generally,  2i2. 

2.  Pleadings,  2i^. 

3.  JScidence,  248. 


I.    NATURE  OF  CONTRACT. 

1.  Operation  of  the  Statute  of  Frauds. 

a.  What  Proxnlaes  within. 

To  l>ebtor.] — A  promiBe  to  a  debtor  to  pay 
his  debt  to  a  third  person  is  not  a  promise 
to  answer  for  the  debt  of  another,  within  the 
«tatate,  which  applies  only  to  promises  made  to 
the  person  to  whom  another  is  answerable. 
Eastwood  y.  Kenyon,  11  A.  &  E.  438  ;  3  P.  &  D. 
276 ;  4  Jmr.  1081. 

To  pay  l>ebt  of  another.! — A  promise  to  pay 
the  debt  of  another  is  witnia  the  statute,  and 
ToidL  if  not  in  writing.  Fish  v.  Hutchinson,  2 
Ld.  Ken.  537  ;  2  Wils.  94. 


SOj  a  parol  promise  to  pay  the  debt  of  another, 
and  also  to  do  some  other  thing,  is  void.  C hater 
V.  Beckett,  7  T.  R.  201. 

And  the  plaintiff  cannot  separate  the  two  parts 
of  such  a  contract.    lb. 

In  a  letter  written  by  the  defendant  to  the 
plaintiff  relating  to  a  proposed  mortgage,  the 
following  words  are  not  a  sufficient  guarantee 
within  the  Statute  of  Frauds  :  '*  I  will  take  any 
responsibility  myself  respecting  it,  should  there 
be  any."  Holmes  v.  Mitchell,  7  C.  B.,  N.  S.  361  ; 
28  L.  J.,  C.  P.  301  ;  6  Jur.,  N.  S.  73. 

A  testator  appointed  his  son  and  three  other 
persons  his  executors  and  trustees.  The  son  dis- 
claimed and  renounced  probate,  and  af  tcrwaixis 
purchased  a  portion  of  the  testator's  property. 
The  other  legatees  raised  a  claim  for  losses  in- 
curred by  the  trustees,  and  the  son's  solicitor 
wrote  on  his  behalf  to  the  claimants,  agreeing  to 
pay  300/.  in  satisfaction  of  the  losses : — Held, 
that  this  letter  was  not  within  the  Statute  of 
Frauds,  as  an  agreement  to  answer  the  debt,  de- 
fault, or  miscarriage  of  another  ;  and  that  it  was 
not  invalid  for  want  of  consideration.  Orrell 
V.  Coppock,  26  L.  J.,  Ch.  269;  2  Jur.,  N.  S. 
1244. 

To  Fay  npon  Completion  of  Work.] — A  board 
of  health  had  been  formed  in  a  town,  L.  being 
its  chairman.  M.,  a  contractor,  had,  under 
the  orders  of  the  board,  formed  a  main  sewer 
in  the  town,  and,  under  the  orders  of  the 
boaid,  had  purchased  pipes  which  would  be  re- 
quired to  be  used  in  making  the  connecting 
drains  between  certain  private  houses  and  the 
main  sewer.  The  board  had,  under  11  &  12  Vict, 
c.  63,  s.  69,  given  notice  to  the  inhabitants  of 
certain  streets  to  make  these  connecting  drains, 
the  effect  of  the  notice  being  that  if  the  inhabi- 
tants did  not  make  these  connecting  drains  the 
board  might  make  them  and  charge  the  ex- 
penses on  the  defaulting  inhabitants.  The  notice 
was  disregarded.  No  subsequent  resolution  was 
passed  by  the  board.  M.  was  about  to  take  away 
his  carts  and  working  materials,  when  L.  said  to 
him,  "  What  objection  have  you  to  making  the 
connexions  ?  "  to  which  M.  answered,  "  None,  if 
you  or  the  board  will  order  the  work,  or  become 
responsible  for  the  payment :  "  and  L.  replied, 
"  M.,  go  on  and  do  the  work,  and  I  will  see  you 
paid."  M.  did  the  work,  and  the  board  refusing 
to  pay,  sued  L.  for  the  amount : — Held,  that  the 
words  of  L.  were  properly  left  to  the  jury  as 
evidence  to  sustain  a  claim  against  him  person- 
ally, and  that  they  did  not  constitute  a  promise 
to  pay  the  debt  of  another,  so  as  to  come  within 
the  operation  of  the  Statute  of  Frauds.  Lahemafi 
V.  Mountstephen,  7  L.  R.,  H.  L.  17  ;  43  L.  J.,  Q.  B. 
188 ;  30  L.  T.  437 ;  22  W.  R.  617.  Affirming  7 
L.  R.,  Q.  B.  196  ;  41  L.  J.,  Q.  B.  67  ;  26  L.  T.  756 
—Ex.  Ch. 

When  the  promise  is  made  to  answer  for  the 
debt  01  default  of  a  third  person,  and  there  is  no 
actual,  but  only  a  supposed  liability  on  the  part 
of  that  third  person,  the  promise  is  equally  void, 
whether  it  is  in  writing  or  not.  But  where  the 
promise  is  made  in  respect  of  a  future  contem- 
plated liability  on  the  part  of  a  third  person, 
such  a  promise  is  within  the  4th  section  of  the 
Statute  of  Frauds.    lb. 

A.  having  commenced  certain  business  for  B., 
which  he  had  undertaken,  refused  to  proceed 
without  a  promise  from  C.  to  pay  the  further 
expenses  : — Held,  that  C.  was  not  liable  on  such 

E  « 
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apromlse  without  a  note  in  writing.  Barber  v. 
lix,  1  Stark.  270. 

W.  undertook  to  complete  the  carpenter^s 
work  in  H.'s  house  and  find  all  materials ;  W. 
being  delayed  for  want  of  credit  or  funds  to  pro- 
cure timber,  it  was  supplied  by  M.  on  H.*s  signing 
the  following  undertaking  :  "  I  agree  to  pay  M. 
for  timber  to  house  in  A.  C.  out  of  the  money 
that  I  have  to  pay  W.,  provided  that  W.'s  work 
is  completed : — Held,  that  this  was  not  a 
guarantee  to  pay  if  W.  should  fail,  but  a  di- 
rect undertaking  to  pay  when  the  work  should 
be  completed.  Dixon,  v.  Hatfield^  2  Bing.  439  ; 
10  Moore,  42. 

H.  was  employed  to  do  work  on  certain  houses, 
and  the  defendant  was  employed  as  surveyor 
over  him,  and  to  receive  moneys  to  be  paid  to  H. 
for  such  work ;  and,  in  consideration  that  the 
plaintiff  would  provide  and  deliver  to  H.  such 
materials  as  should  be  required  to  enable  him  to 
do  the  work,  the  defendant  promised  the  plain- 
tiff to  pay  him  for  them  out  of  such  moneys  re- 
ceived by  him  as  should  become  due  to  H.  for 
that  purpose  : — Held,  that  the  defendant's  pro- 
mise was  an  original  and  not  a  collateral  one. 
Andrews  v.  Smith,  2  C,  M.  &  R.  627. 

XTpon  Sales.] — ^Though  a  tradesman  is  induced 
to  send  goods  upon  cr^it  to  another,  by  a  pro- 
mise made  in  these  words,  **  If  you  do  not  know 
him,  you  know  me,  and  I  will  see  you  paid ;  " 
yet  this  is  void  by  the  statute,  not  b^g  in 
\vriting.  AfatMon  v.  Wharam,  2  T.  R.  80  ;  S,  P., 
Peckham  v.  Faria^  3  DougL  13. 

A  parol  promise  to  pay  for  goods  sold  to  B., 
if  B.  did  not  pay  for  them,  though  made  before 
delivery  of  the  goods,  is  a  collateral  undertaking 
within  the  statute.  Jones  v.  Cooper ,  Oowp.  227  ; 
Lofft,  769  ;  2  T.  R.  80. 

A  count  averring  that  A.  made  a  bill  of  sale 
of  goods  to  the  plaintiff  in  consideration  of  a 
debt  of  122^.  19«.  due  from  A.  to  the  plaintiff,  and 
that  the  plaintiff  being  about  to  sell  the  goods, 
the  defendant  nndeitook  to  pay  him  the  debt,  if 
he  would  forbear  to  sell,  does  not  shew  with 
sufficient  distinctness  that  it  is  a  promise  to 
pay  the  debt  of  another,  so  as  to  bring  the  case 
within  the  statute.  Barrell  v.  Trussel,  4  Taunt. 
117. 

A.  introduced  B.  to  C,  an  upholsterer,  and  A., 
in  B.*s  premises,  asked  C.  if  he  had  any  objection 
to  supply  B.  with  some  furniture,  and  that  if  he 
would,  he  would  be  answerable.  0.  asked  A. 
how  long  credit  he  wanted,  and  A.  replied,  "  he 
would  see  it  paid  at  the  end  of  six  months."  C. 
agreed  to  it,  and  A.  gave  him  the  order,  and  the 
goods  were  supplied  accordingly.  At  the  end  of 
six  months,  B.  not  having  paid  the  amount,  0. 
applied  to  A.  for  payment,  and  he  paid  the 
money.  The  entry  in  C.'s  books  was,  "  Mr.  B. 
per  Mr.  A. : " — Held,  that  the  jury  was  war- 
ranted in  finding  that  the  undertalung  on  the 
part  of  A.  was  not  a  collateral  undertaking. 
Simpson  v.  Penton,  2  G.  &  M.  430  ;  4  Tyr.  316. 

A.  sold  goods  to  B.,  who,  being  unable  to  pay, 
transferred  them  to  C.,  who  promised  A.  to  pay 
for  them  : — This  is  a  new  sale  to  C,  and  not  a 
mere  promise  by  C.  to  pay  the  debt  of  B.  Brown- 
ing V.  Stallardf  5  Taunt.  450. 

A.  applied  to  B.  for  goods,  who  asked  for  a 
reference ;  A.  referred  him  to  C,  who  on  being 
applied  to,  inquired  the  amount  of  the  order,  and 
on  what  terms  the  goods  were  to  be  furnished, 
and  on  being  told,  said,  "  You  may  send  them, 


and  ni  take  care  they  are  paid  for  at  the  time.*' 
He  was  afterwards  written  to,  to  accept  a  hill  foi 
the  amount,  to  which  he  replied  that  he  was  not 
in  Uie  habit  of  accepting  bills,  but  that  the 
money  would  be  paid  when  due.  After  this,  B., 
the  seller,  wrote  to  0.  about  the  goods,  and  spoke 
of  them  in  his  letter  as  goods  which  C.  h«! 
guaranteed ;  and  the  attorney  of  the  assignees  o\ 
B.  (who  afterwards  became  bankrupt),  wrote  tc 

A.  for  the  money,  and  threatened  process  ;  hul 
this  letter  was  a  circular,  written  in  pursuano 
of  a  list  made  out  for  him  by  B.,  and  withoul 
knowledge  of  the  circumstances  under  which  thi 
debt  was  contracted  : — Held,  that  on  this  evi 
dence  C.  was  not  primarily  liable,  but  only  as  i 
guarantor  of  the  debt  of  A.  Bains  v.  Story,  3  C 
&  P.  130. 

Sale  of  Shares.] — The  defendant  and  P.  agree< 
for  the  sale  by  P.  to  the  defendant  of  the  "  pu 
or  call "  of  fifty  foreign  railway  shares,  at 
certain  price  per  share  premium,  at  any  time  o: 
or  before  the  18th  of  February,  1844.  Befor 
that  day  the  defendant  agreed  to  resell  the  optio 
to  the  plaintiff,  and  to  guarantee  the  performanc 
of  the  agreement  by  P.  On  the  16th  Februar 
the  plaintiff  called  the  shares  (i.e.  required  th 
delivery  of  them,  pursuant  to  the  agreement) 
but  it  was  at  the  same  time  verbally  agreed  \k 
tween  him  and  the  defendant  and  P. ,  that  the 
should  be  delivered  by  P.  to  the  plaintiff  not  o 
the  18th  February,  but  on  the  2nd  March,  f 
Paris  : — Held,  that  this  was  not  an  agreement  I 
the  defendant  to  be  answerable  for  the  defau 
of  P.,  but  an  original  promise  by  the  defendai 
for  the  delivery  of  the  shares  by  P.,  for  which 
note  in  writing  was  not  required  by  the  Statu! 
of  Frauds.  Ifargreaves  v.  ParsonSj  13  M.  &  "V 
561  ;  14  L.  J.,  Kx.  250. 

Promise  to  pay  Bills.]-— A.,  an  agent  for  son 
manufacturers,  sold  to  B.,  who  likewise  acted ; 
an  agent,  a  quantity  of  shoes,  and  received  bills 
exchange  in  payment ;  B.,  being  pressed  to  i 
dorse  them,  refused,  but  wrote  a  letter  to  A., 
which  he  inclosed  the  bills,  and  added,  "  th 
should  they  not  be  honoured  when  due,  he,  1 
would  see  them  paid  : " — Held,  that  this  was 
sufficient  agreement,  within  the  statute,  to  bii 

B.  to  pay  for  the  goods  in  default  of  his  principi 
Morris  v.  Staoey,  Holt,  153. 

In  an  action  on  a  bill  of  exchange  where  t 
defendant  had  indorsed  it  as  surety  for  the  c 
ceptor : — Held,  that  as  the  action  was  brought 
the  bill,  and  not  on  the  guarantee,  the  agr< 
ment  to  become  surety    could    be  proved 
parol  evidence.     Wilkinson  v.  Unwin^  7  Q.  B. 
636;    60   L.  J.,  Q.    B.  338;  46  L.    T.   123; 
W.  R.  458— C.  A. 

Promissory  Hotes.] — A.  at  the  request  of  a 
on  a  verbal  offer  by  B.  to  indemnify  him  agaii 
loss,  joined  with  C.  in  a  joint  and  several  p 
missory  note,  which  he  was  afterwards  co 
pelled  to  pay  : — Held,  that  the  offer  to  indenin 
A.  was  not  an  agreement  within  the  Statute 
Frauds,  s.  4,  and,  therefore,  need  not  be 
writing,  and  that  A.,  having  afterwards  beco 
the  executorof  B.  ,was  entitled  to  retain  the  amoi 
paid  by  him  on  the  note  as  a  debt  due  to  b 
from  B,'s  estate.  Wildes  v.  BvdloWy  19  L. 
Eq.  198  ;  44  L.  J.,  Ch.  341  ;  23  W.  R.  435. 

To  Diseonnt  Bills.]— The  plaintiff  had  c 
tracted  to  supply  goods  to    C.  &   Co.,     to 
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paid  for  in  cash  on  each  delivery.  C.  &  Co., 
being  desirous  of  obtaining  the  goods  at  a 
month *s  credit  instead  of  cash,  the  defendant 
^who  had  an  interest  in  the  performance  of 
the  woric  upon  which  the  goods  were  to 
be  used)  promised  the  plaintiff  that  if  he  would 
supply  the  goods  to  C.  &  Co.,  drawing  upon 
them  at  one  month,  and  would  allow  him  (the 
defendant)  31,  per  cent,  upon  the  amount  of  the 
inroice,  he  would  paj  the  plaintiff  cash,  and 
take  C.  &  Co.*8  bill  without  recourse  ;  in  other 
words,  bay  the  bill  of  him  : — Held,  that  this  was 
a  contract  to  answer  for  the  debt  or  default  of 
another,  within  the  Statute  of  Frauds.  Mallet 
T.  Bateman,  1  L.  R.  C.  P.  163  ;  35  L.  J.,  C.  P. 
40 ;  12  Jur.,  N.  S.  122  ;  13  L.  T.  410 ;  14  W.  R. 
225  ;  1  H.  &  B.  109— Ex.  Ch.  SeefuHKer,  caseSy 
po9t,  coL  121. 

Credit,  to  whom  OiTon.]  —  The  defendant 
having  employed  a  builder  to  erect  some  houses, 
and  given  a  guarantee  for  a  supply  of  materials 
to  the  builder  to  a  certain  amount,  and  after- 
wards an  order  for  a  further  supply,  and  more 
materials  having  been  supplied  on  the  order  of 
the  builder,  the  defendant  being  constantly  on 
the  premises  : — Held,  that  it  was  for  the  jury 
whether  he  had  so  acted  as  to  lead  the  plaintiff 
to  believe  that  the  latter  supply  was  to  be  on 
his  credit.    Smith  v.  Rudkall,  3  F.  &  F.  143. 

A  tradesman  delivered  goods  to  A.,  at  the  re- 
quest and  credit  of  B.,  who  said,  before  the  de- 
liTciy,  **  I  will  be  bound  for  the  i)ayment  of  the 
money,  as  far  as  800/.  or  1,000/."  This  promise 
of  B.  not  being  in  writing,  is  void,  if  it  appears 
that  credit  was  given  to  A.  aswellasto  6.  Ander- 
tarn  V.  Hayman,  1  H.  Bl.  120.  And  see  Croft  v. 
Smallwoodj  1  Esp.  121. 

A  mother  took  her  son  to  school,  and  saw  the 
master;  but  no  evidence  was  given  of  what 
nuBod  at  this  time ;  afterwards  a  bill  was  de- 
livered to  the  bpy*8  unde,  who  said  it  was  quit« 
right  to  deliver  the  bill  to  him,  for  he  was 
answerable  : — ^Held,  that  the  Statute  of  Frauds 
did  not  apply,  and  it  was  proper  to  leave  it  to 
the  jory  to  say,  under  those  circumstances, 
whether  the  original  credit  was  not  given  to  the 
ande.    Darnell  r.  Fealt,  2  C.  &  P.  82. 

Porboaraaee  to  Sue.]— A  promise  by  the  de- 
fendant to  pay  the  debt  of  a  third  person  whom 
che  plaintiff  had  sued,  in  consideration  of  staying 
prooeedings  in  the  action,  is  within  the  statute. 
FUk  y.  mtrhinsan,  2  WiU.  94  ;  2  Ld.  Ken.  537. 

A  promise  by  a  party  to  execute  a  bail-bond 
on  a  writ  to  be  sued  out  against  A.,  in  considera- 
tion of  the  plaintiff  forbearing  to  arrest  A.  on  a 
writ  already  sued  out,  is  not  a  promise  to  answer 
for  the  debt  of  another  under  the  statute. 
Jarmin  v.  Algar,2  C.  &  P.  249  ;  R.  &  M.  348. 

A.  havings  wrongfully,  and  without  the  licence 
of  B.,  ridden  his  horse,  and  caused  its  death,  a 
promise  by  a  third  person  to  pay  the  damage 
thereby  sustained,  in  consideration  that  B.  would 
not  bring  any  action  against  A.,  is  a  collateral 
promise  within  the  statute,  and  must  be  in  writing. 
Kirhham  v.  Marter,  2  B.  &  A.  613  ;  1  Chit.  382. 

Where  the  consideration  in  a  guarantee  was 
expressed  to  be  the  forbearing  to  sue  for  imme- 
diate payment : — Held,  that  no  other  considera- 
tion coold  be  implied.  Oldershaw  v.  Kinoj  2 
H.  &  W.  517  ;  27  L.  J.,  Ex.  120 ;  3  Jur.,  N.  S. 
1152— Ex.  Ch. 

A  guarantee  for  payment  of  the  debt  and  costs 


in  an  action  pending  against  a  third  personf  un- 
less paid  by  a  certain  day,  was  in  writing,  but 
did  not  stipulate  for  forbearance  of  the  action. 
An  action  having  been  brought  on  the  guarantee, 
the  declaration  alleged  a  stay  of  further  proceed- 
ings in  the  first  action  as  the  consideration  for 
the  promise  : — Held,  that  no  such  consideration 
appeared  on  the  written  instrument,  or  could 
necessarily  be  implied  from  it,  as  to  satisfy  the 
statute.     Cole  v.  JDyer,  1  Tyr.  304  ;  1  C.  &  J.  461. 

The  plaintiffs  agent  wrote  to  the  defendant : — 
*'  I  have  this  morning  received  the  most  peremp- 
tory instructions  to  settle  this  account.  Be  good 
enough  to  aiTange  something  by  to-morrow." 
The  defendant  in  reply  :  **  I  undertake  to  pay 
500/.  on  the  account  between  my  late  brother, 
Mr.  0.  D.  Hughes,  and  vour  client  on  or  before 
this  day  three  weeks  : ' — ^The  plaintiff  did  not 
expressly  agree  to  forbear  suing,  but  did  in  fact 
forbear  for  three  weeks  : — Held,  that  the  corre- 
spondence, together  with  the  plaintiff's  actual 
forbearance  for  three  weeks  to  sue,  constituted  a 
good  and  binding  promise  to  pay  on  the  part  of 
the  defendant.     Wynne  v.  Hughes,  21  W.  R.  628. 

A  promise  to  pay  damages  by  a  third  person, 
in  case  the  plaintiff  will  withdraw  a  record  for 
trial,  is  not  within  the  statute.  Jlead  v.  Xash^  1 
Wils.  305. 

A  suit  in  chancery  was  pending  between  A.  and 
B.,  which  C.  conducted  for  A.,  as  A.*8  attorney. 
An  agreement  made  between  B.  and  C,  with 
the  consent  of  A.,  purporting,  that  in  considera- 
tion of  the  suit  being  put  an  end  to,  B.,  the  de- 
fendant in  equity,  promised  to  pay  C,  the  attor- 
ney, the  costs  due  to  him  from  A.,  the  plaintiff  in 
equity,  is  an  agreement  by  B.,  the  defendant,  to 
pay  the  debt  of  another,  and,  therefore,  it  ought 
to  be  in  writing.  Tomlinson  v.  Oell,  1  N.  &  P. 
588  ;  6  A.  &  E.  564  ;  W.,  W.  &  D.  229. 

Forbearance  to  Distrain.] — A  promise  to  pay 
rent  to  a  landlord  going  to  distrain,  by  a  person 
who  is  in  the  possession  of  the  goods  under  a  bill 
of  sale,  by  which  the  landlord  is  induced  to  fore- 
go his  distress,  is  not  a  contract  within  the 
statute,  and,  therefore,  good  without  being  in 
writing.  Williams  v.  Leper,  2  Wils.  302 ;  3 
Burr.  1806. 

An  auctioneer,  employed  to  sell  goods  on  cer- 
tain premises,  for  which  rent  was  in  arrear,  was 
applied  toby  the  landlord  for  the  rent,  the  land- 
lord saying  it  was  better  to  apply  so  than  dis- 
train. The  auctioneer  answered,  "  You  shall  be 
paid  ;  my  clerk  shall  bring  you  the  mf)ney  :  " — 
Held,  that  an  action  lay  on  this  promise  without 
any  note  in  writing.  Baniptoti  v.  Paul  in,  4 
Bing.  264  ;  12  Moore,  497. 

A.,  being  indebted  to  his  landlord  for  half  a 
year's  rent  of  a  farm,  due  on  the  25th  of  March, 
an  auctioneer  was  about  to  sell  the  goods  of  A. 
on  the  premises  in  the  month  of  August.  On  the 
day  of  the  sale  the  landlord  came  there  to  distrain 
for  his  rent.  The  auctioneer,  in  consideration 
that  the  landlord  would  not  distrain,  verbally 
promised  to  pay,  not  only  the  rent  due,  but  the 
rent  that  would  become  due  at  the  Michaelmas 
following  : — Held,  that  the  promise  to  pay  the 
accruing  rent  was  a  promise  founded  on  a  new 
consideration  distinct  from  the  demand  which 
the  landlord  had  against  A.,  and  therefore  void  by 
the  Statute  of  Frauds ;  and  that  the  promise 
being  entire  and  in  the  commencement  void  in 
part,  was  void  altogether.  Thomas  v,  Williams^ 
10  B.  &  C.  664. 
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The  defend  ant  y  in  consideration  of  the  plain- 
tifTs  withdrawing  a  distress  for  rent,  undertook 
to  pay  the  sum  due  for  rent  out  of  the  sale  of  the 
produce  of  the  effects : — Held,  that  it  was  a 
positive  engagement  to  pay,  if  the  goods  were 
sufficient ;  and  therefore,  in  an  action  on  the 
guarantee,  proof  that  the  goods  produced  the 
amount  of  rent,  entitled  the  plaintiff  to  recover, 
although  there  were  prior  claims.  Stephens  v. 
Pell,  2  C.  &  M.  710 ;  4  Tyr.  6. 

A  landlord,  having  authorized  a  distress  for 
rent,  is  responsible  for  the  necessary  expenses ; 
and  although  the  plaintiff  was  sent  by  the  defen- 
dant to  take  possession  of  the  goods  distrained, 
and  he  promised  to  pay  him,  the  latter  will  not  be 
liable  without  a  note  in  writing.  Oolman  y. 
Eyles,  2  Stark.  62. 

Difoharge  from  Ezecution — ^PerBonB.] — Where 
a  defendant  taken  on  a  ca.  sa.  is  discharged  out 
of  custody  by  consent  of  the  plaintiff,  the  debt 
itself  is  extinguished  ;  and  therefore  a  promise  by 
a  third  person  to  pay  that  debt  on  condition  of 
that  discharge  is  an  original  promise,  and  not 
within  the  statute.  Goodman  v.  Chase,  1  B.  & 
A.  297. 

A  declaration  alleged  that  the  plaintiff  re- 
covered against  S.  3,007/.  I2«.,  and  sued  out  a 
ca.  sa.,  indorsed  to  levy  2,6 lU.  7g.  Bd.  and  interest 
on  2,678Z.,  besides  sheriff's  poundage  and  officer's 
fees ;  by  virtue  of  which  writ  the  sheriff  arrested 
S.,  and  detained  him  in  custody ;  and  thereupon, 
and  whilst  S,  was  in  custody,  in  consideration 
that  the  plaintiff  would  procure  his  release,  on 
payment  of  poundage  and  officer's  fees,  he,  the 
defendant,  promised  the  plaintiff  to  pay  to  him 
5002.,  part  of  the  damages  and  interest,  within 
one  month,  and  to  give  a  bond  for  payment  of 
the  remainder  in  five  years : — Held,  that  the 
contract  was  not  one  required  to  be  in  writing 
by  the  Statute  of  Frauds.  Butcher  v.  Steuart 
11  M.  &  W.  857;  1  D.  &  L.  508 ;  12  L.  J.,  Ex.  391 ; 
7  Jur.  774. 

M.  having  obtained  in  a  county  court  a  warrant 
of  commitment  against  H.,  in  default  of  payment 
of  34Z.,  H.  was  arrested  upon  this  warrant  by  the 
plaintiff.  M.  at  the  same  time  gave  instructions 
to  the  plaintiff  to  release  H.,  on  payment  of  171, 
The  defendant  thereupon  verbally  promised  the 
plaintiff  that  if  he  would  release  H.  he  would 
pay  him  17/.,  or  re-deliver  H.  into  his  custody  on 
the  following  Saturday.  The  plaintiff  accord- 
ingly released  H. ;  but  the  defendant  neither 
paid  the  money  nor  re-delivered  H.,  in  accord- 
ance with  his  undertaking : — Held,  tiat  for  this 
default  the  plaintiff  might  recover  ;  for  that  the 
promise  was  not  one  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  person,  within 
the  statute.  Header  v.  Kin^luxm,  13  C.  B.,  N.  S. 
344  ;  32  L.  J.,  C.  P.  108  ;  9  Jur.,N.  S.  797;  7  L.  T. 
789  r  11  W.  R.  366. 

An  undertaking,  that  if  the  plaintiff  would 
discharge  A.  out  of  custody,  the  defendant  would 
pay  the  debt  at  all  events,  is  not  such  a  guarantee 
to  pay  the  debt  of  another  as  is  required  to  be 
in  writing ;  but  an  undertaking  that  if  the 
plaintiff  would  discharge  A.  and  take  his  bill 
for  the  debt,  the  defendant,  without  indorsing  it, 
would  pay  in  case  A.  dishonoured  it,  must  be  in 
writing.  Maggi  v.  Avios,  4  Bing.  474  ;  1  M.  &  P. 
294. 


Property.]— B.,  holding  A.*'8  warrant  of 


attorney  for  340/.,  signed  judgment  thereon,  and 


sued  out  a  fi.  fa.  A.  having  other  creditors,  hii 
brother-in-law,  C,  looked  into  his  accounts,  anc 
with  the  assent  of  B.  and  the  rest  of  the  creditors 
had  all  A.'6  property  conveyed  to  him,  upon  hii 
undertaking  to  pay  A.'s  creditors  in  full.  B.  re 
linquished  his  execution  against  A. ;  but,  afte] 
waiting  some  years  for  payment  of  his  debt,  wai 
eventually  obliged  to  sue  C.  On  objection  thai 
his  promise  was  to  answer  for  the  debt,  default 
or  miscarriage  of  another,  and  should,  therefore 
have  been  in  writing: — Held,  that  it  was  ai 
original  promise,  and  not  within  the  Statute  o: 
Frauds.  Bird  v.  Gammony  3  Bing.  N.  C.  883  ;  I 
Scott,  213  ;  3  Hodges,  224. 

Although  a  promise  on  a  consideration  not  t< 
sue  out  execution  on  a  judgment  against  another 
is  at  its  commencement  by  parol,  yet  if  it  after 
wards  is  acknowledged  in  writing  to  a  thirc 
party,  it  is  not  within  the  statute.  Longfellon 
V.  Williams,  Peake's  Add.  Cas.  225. 

Fromife  to  pay  Debt  on  Aisignment.]— A  pro 
mise  in  writing  to  pay  a  debt  to  be  transferrec 
from  the  promiser's  account  to  that  of  a  thin 
party,  his  agent,  is  valid  as  a  guarantee,  an( 
parol  evidence  to  identify  the  debt  is  admissible 
Brunton  v.  DtdlcTis,  1  F.  &  F.  450. 

Where  A.,  being  indebted  to  B.  &  Co.  for  good 
sold,  upon  being  released  from  his  liability 
assigned  to  the  latter  a  debt  which  was  due  ti 
him  from  C.  &  Co. ;  and  notice  of  the  assignmen 
was  given  to  a  partner  in  the  house  of  C.  &  Co. 
who  promised  in  the  name  of  the  firm  to  pay  thi 
debt  to  B.  &  Co.  out  of  the  partnership  funds  :— 
Held,  in  an  action  by  B.  &  Co.  against  C.  &  Co 
for  money  had  and  received,  that  the  promise  wa 
not  within  the  statute.  Lacy  v.  M''Neile,  4  D.  ^ 
R.  7. 

A.  was  indebted  to  B.,  and  C.  who  residec 
abroad,  was  indebted  to  A.  A.  proposed  to  as 
sign  to  B.  the  debt  owing  from  C.  to  him,  whic] 
B.  agreed  to  accept.  A.  wrote  to  O.'s  agents  ii 
this  country,  ^*As  soon  as  you  have  funds  belong 
ing  to  C.  pay  on  my  account  to  B.  291/.  19«.,an< 
I  will  credit  C,  having  received  his  order  to  thi 
effect."  C.'s  agents  verbally  promised  B.  to  pa; 
him,  as  they  h»i  funds  of  C.  in  hand.  A.  aftei 
wards  ordered  C.  to  pay  to  another  creditor  th 
debt  owing  from  C.  to  A.,  and  C.  gave  an  undei 
taking  to  pay  that  creditor,  with  a  memoranda! 
stating,  that,  as  it  was  alleged  that  a  paymen 
had  been  made  by  some  person  to  A.  on  acooon 
of  C,  it  was  declared  that,  should  C.  prove  sucl 
payment  to  have  been  made,  the  amount  shoul 
be  deducted.  C.  having  refused  to  pay  the  deb 
to  this  latter  creditor,  on  the  ground  that  th 
agents  were  liable  to  pay  it  to  B. : — Held,  tha 
C.'s  promise  to  pay  was  not  a  promise  to  pa 
the  debt  of  a  third  person  within  the  statute 
Hodgson  v.  Andersm,  5  D.  &  R,  735  ;  3  B.  &  C.  84i 

A.  being  insolvent,  a  verbal  agreement,  entere 
into  between  several  of  his  creditors  and  B 
whereby  B,  agreed  to  pay  the  creditors  10*.  i 
the  pound,  in  satisfaction  of  their  debts,  whic 
they  agreed  to  accept,  and  to  assign  their  debt 
to  B.,  is  not  within  the  statute,  not  being 
collateral  promise  to  pay  the  debt  of  anothe: 
but  an  original  contract  to  purchase  the  debti 
Anstey  v.  Harden,  1  N.  R.  124  ;  2  Smith,  426. 

A.,  who  was  agent  for  the  plaintiff,  being  d< 
sirous  of  retiring,  the  defendant  applied  for  tb 
agency.  A.  was  indebted  to  the  plaintiff,  and  aU 
claimed  a  commission  for  introducing  customer 
It  was  agreed  that  the  plaintiff  should  allow  I 
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25/.  on  that  account,  and  that  the  defendant  on 
taking  the  agency  should  allow  the  plaintiff  to 
retain  six  months*  salary,  which  amounted  to  52^. 
In  an  action  by  the  plaintiff  for  money  received 
by  the  defendant  as  such  agent,  to  which  he 
pleaded  a  set-off  for  six  months*  salary  : — Held, 
that  this  was  not  an  undertaking  to  ansn'er  for 
the  debt  of  another.  Walker  v.  mil^  6  H.  &  N. 
419. 

Where  a  person  assigns  a  debt  or  contract  to 
which  he  is  entitled,  and  guarantees  to  the 
assignee  the  due  dischar<:e  of  it,  his  guarantee 
is  not  within  the  statute,  because  the  debt  or 
liability  guaranteed  is  (1;ij  to  himself  and  not  to 
the  assignee,  and  the  statute  intends  only  pro- 
mises to  answer  for  debts  and  defaults  in  respect 
of  which  the  promisee  himself  is  the  creditor. 
Har^reavei  v.  jParsoM^  13  M.  &  W.  561. 

PromiM  on  Abandonment  of  Lien.] — If  a 
tradesman,  having  goods  in  his  possession,  upon 
which  he  has  a  lien,  parts  with  the  goods  on  the 
promise  of  a  third  person  to  pay  the  demand, 
such  promise  is  not  within  the  Statute  of  Frauds. 
HauWich  v.  Milne,  3  £sp.  86. 

A  broker,  having  a  lien  on  certain  policies  of 
insurance  effected  for  his  principal,  for  whom  he 
had  given  his  acceptances,  the  defendant  pro- 
mised that  he  would  provide  for  the  payment  of 
the  acceptances  as  they  became  due,  upon  the 
brokers  giving  up  to  him  such  policies,  in  order 
that  he  might  collect  for  the  principal  the 
money  due  thereon  from  the  underwriters ; 
which  was  accordingly  done,  and  the  money  was 
afterwards  received  by  the  defendant : — Held, 
that  this  was  not  a  promise  for  a  debt  or  default 
of  another  within  the  Statute  of  Frauds ;  and 
that  the  broker  might  recover  against  the  defen- 
dant, as  well  for  the  breach  of  agreement  in  not 
providing  for  the  payment  of  the  acceptances, 
as  also  upon  a  cocmt  for  money  had  and  re- 
ceived.    Outling  v.  Auhert,  2  East,  325. 

A.,  through  the  agency  of  B.,  a  broker,  sold  a 
parcel  of  linseed  to  C,  who,  through  the  same 
broker,  sold  at  an  increased  price  to  D.  The 
time  for  D.  to  pay  the  price  was  to  arrive  before 
that  fixed  for  tiie  payment  by  G.  D.  sent  a 
clerk  to  the  broker  for  the  delivery  order  for  the 
seed.  The  broker  took  him  to  A.,  from  whom 
the  clerk  obtained  the  order,  upon  the  faith  of 
his  engagement  that  D.  would  pay  A.  for  the 
seed.  D.,  on  the  following  day,  sent  the  broker 
a  cheque  for  900Z.  on  account,  the  precise 
quantity  not  having  then  been  ascertained. 
Upon  the  seed  being  afterwards  measured,  it  was 
found  that  the  amount  payable  to  A.,  under  his 
contract  with  C,  was  97 ll  15^.  ^d.  In  an  ac- 
tion by  A.,  against  D.,  to  recover  the  difference 
between  that  sum  and  the  900^.  cheque  : — Held, 
that  the  agreement  by  D.*s  clerk  was  not  a  con- 
tract or  a  promise  to  pay  the  debt  of  a  third 
person,  within  the  Statute  of  Frauds,  the  seed, 
the  giving  up  the  delivery  order  for  which  was 
the  consideration  for  that  promise,  being  the 
property  of  D.,  subject  only  to  A.*s  lien  for  the 
contract  price.  Fitzgerald  v.  DreMler,  7  0.  B., 
X.  S.  374  ;  29  L.  J.,  C.  P.  113  ;  5  Jur.,  N.  S. 
598. 

Cbarterparty— Betontion  of  Ship.]— The 

owners  of  a  ship  hired  on  charterparty  by  S., 
refused  to  let  her  sail  till  certain  disputes  about 
the  freight  between  them  and  S.  were  settled  by 
S.  giving  security ;  whereupon  the  defendant,  in 


consideration  that  the  owners  would  let  S.  sail 
without  giving  security,  undertook  to  get  M.  to 
sign  a  guarantee  for  a  payment  of  the  freight  set 
forth,  and  deliver  it  to  the  owners  within  a  week  : 
— Held,  that  this  was  not  an  undertaking  for 
the  debt,  default,  or  miscarriage  of  another 
within  the  statute.  Bv^hell  v.  Bevan,  4  M.  & 
Scott,  622  ;  1  Bing.  N.  C.  103. 


Stop  on  Freight.] — A  declaration  stated 


that  the  plaintiff,  a  shipbroker,  was  retained  by 
the  shipowner  to  procure  a  charter  for  a  ship, 
on  the  terms  that  the  plaintiff  should  collect  the 
freight,  and  thereout  retain  his  commission ;  that 
the  plaintiff  did  procure  a  charterparty ;  that 
the  defendants,  in  consideration  of  the  plaintiff's 
abandoning  his  right  of  collecting  the  froight, 
promised  to  pay  hun  his  commission.  The  facts 
were  that  the  plaintiff  agreed  with  the  ship- 
owner to  procure  a  charter  for  the  ship,  and  that 
he  should  be  authorized  to  collect  the  freight 
on  the  supposed  voyage,  as  a  security  for  his 
commission.  The  ship  having  sailed  and  re- 
turned, the  defendants,  as  brokers  of  the  then 
owners,  put  a  stop  on  the  freight.  A  written 
agreement,  on  which  the  action  was  brought, 
was  afterwards  made,  and  signed  by  the  plaintiff, 
the  defendants,  and  the  charterers,  that  the  stop 
should  b<^  taken  off  the  freight,  that  the  commis- 
sion on  the  charterparty  payable  to  the  plaintiff 
should  be  paid  to  him  by  the  defendants,  and 
that  no  person  signing  that  agreement  should 
put  any  stop  on  the  freight : — Held,  that  the 
agreement  was  an  agreement  to  answer  for  the 
debt  of  another,  within  the  statute,  and  not 
a  transfer  of  liability.  Gull  v.  Lindsay,  4  Ex. 
45  ;  18  L.  J.,  Ex.  355. 

Indemnity  on  Proseeution  of  Aotion.] — ^A  pro- 
mise by  the  indorser  of  an  unpaid  note  to  in- 
demnify the  holder  if  he  will  proceed  to  enforce 
payment  against  the  other  parties  on  the  noto, 
must  be  in  writing,  or  it  is  void  under  the 
Statute  of  Frauds.  WiiusJtwort  v.  MilU,  2  Esp. 
484. 

Where  a  party  desires  an  action  brought 
against  another  person  to  be  defended,  in  which 
action  he  is  concerned,  and  may  be  benefited  by 
the  event ;  and  such  action  is  defended,  and  the 
party  fails,  he  is  liable  to  pay  the  expenses  of 
the  defence ;  nor  is  it  within  the  Statute  of 
Frauds  in  such  case  requisite  to  have  a  note  in 
writing.    Howes  v.  Martin,  I  Esp.  162. 

An  occupier  of  land,  at  the  request  of  the  de- 
fendant, and  upon  a  promise  of  indemnity,  re- 
sisted a  suit  of  the  vicar  for  tithes  : — Held,  that 
this  was  not  a  promise  required  by  the  Statute 
of  Frauds  to  be  in  writing.  Adams  v.  Bansey, 
6  Bing.  506  ;  4  M.  &  P.  245. 

Beooming  Bail.] — If  the  plaintiff  becomes 
bail  for  a  stranger,  in  consideration  of  the 
defendant's  request,  and  of  the  defendant  pro- 
mising to  indemnify  the  plaintiff  against  the 
consequences,  no  action  lies  upon  such  promise, 
unless  it  is  in  writing.  Green  v.  Oresswell,  10 
A.  &  E.  453  ;  2  P.  &  D.  430  ;  4  Jur.  169. 

The  plaintiff  having  promised  to  indemnify 
G.  against  the  consequences  of  a  bail-bond  into 
which  G.  had  entered  at  the  plaintiff's  request, 
and  G.  being  forced  to  make  a  payment  in  con- 
sequence, it  was  agreed  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff  should 
obtain  the  moneyby  discounting  a  bill  drawn  by 
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the  plaintiff,  and  accepted  by  the  defendant. 
The  plaintiff  sued  the  defendant  on  the  bill,  and 
he  pleaded  that  it  was  accepted  for  the  plaintiff^s 
accommodation  : — Held,  that  a  jury  might  find 
for  the  defendant  on  this  issue,  although  the 
plaintiff  was  not  liable  on  his  promise  to  indem- 
nify, it  not  being  in  writing.  CregstveU  v.  Wood, 
10  A.  &  E.  460. 

To  Co-Surety.] — A  promise  by  one  co-surety 
to  another  is  not  within  the  4th  section  of  the 
Statute  of  Frauds,  and  need  not  be  in  writing. 
Thomas  y.  Cook,  3  M.  &  R.  444  ;  8  B.  &  C.  728. 

b.  Sufficiency  of  Note  or  Kemoranduxa. 

Ctonerally.] — ^A  memorandum  written  by  the 
plaintiff^B  clerk,  in  the  presence  of  the  defendant, 
that  *'the  latter  had  called  to  say  that  he 
would  be  responsible  for  goods  delivered  to  Mr.H.," 
is  not  a  sufficient  undertaking  within  the  Statute 
of  Frauds.    Dixon  y.  Brooffifield,  2  Chit.  205. 

The  defendant  addressed  the  following  letter 
to  the  plaintiff  relating  to  a  proposed  mortgage 
of  leasehold  property  :  "  I  saw  Mr.  L.  this  day, 
and  I  told  him  he  had  better  call  on  you,  as  he 
seemed  yery  anxious  to  have  the  mortgage  com- 
pleted, and  I  thought  he  offered  yery  fair  terms ; 
but  do  as  you  please  about  it.  I  will  take  any 
responsibility  myself  respecting  it,  should  there 
be  any."  After  the  letter  had  been  received,  the 
plaintiff  had  an  interview  with  Mr.  L.,  and  on 
the  faith  of  such  letter  lent  4002.  to  A.  on  the 
leasehold  security  : — Held,  that  the  letter  was 
not  a  sufficient  guarantee  within  the  Statute  of 
Frauds,  as  the  whole  promise  could  not  be  made 
out  without  reference  to  parol  eyidenoe.  Holmes 
V.  MUchelly  7  C.  B.,  N.  S.  361 ;  28  L.  J.,  C.  P. 
301 ;  6  Jur.,  N.  S.  73. 

Indortement.] — ^Where  A.  by  letter  entered 
into  an  agreement  with  B.,  who  acknowledged 
its  terms  by  writing  a  memorandum  at  the 
foot  of  a  copy  of  the  letter,  and  signing 
it;  and  afterwards  C.  became  guarantor  for 
B.  to  A.  by  an  indorsement  on  the  back  of 
the  copy  of  the  same  letter,  referring  to  the 
terms  of  the  agreement  therein  contained : — 
Held,  in  an  action  on  the  guarantee,  that  the 
reference  by  the  indorsement  to  the  terms  of  the 
agreement  as  forming  part  of  one  transaction, 
was  a  sufficient  memorandum  of  the  considera- 
tion within  the  statute.  Stead  y.  Liddard,  8 
Moore,  2  ;  1  Bing.  196. 

The  plaintiff,  at  the  request  of  the  defendant, 
sold  to  C.  some  wine,  to  be  paid  for  by  bills,  and 
receiyed  from  the  defendant  the  following  gua- 
rantee, signed  by  him  :  "  Upon  your  handing 
me  your  two  drafts  upon  C.  for  200Z.  and  146Z. 
at  six  months  from  this  date,  I  undertake  to  get 
them  accepted  by  him,  and  to  see  that  they  are 
duly  paid."  It  was  afterwards  discovered  that 
the  draft  for  the  sum  mentioned  as  for  146Z. 
should  have  been  for  1502. ;  and  accordingly  the 
plaintiff  drew  bills  for  200/.  and  1502.,  which  the 
defendant  got  accepted  by  0.,  and  gave  to  the 
plaintiff,  and  then  wrote  across  the  guarantee  as 
follows :  "  I  have  received  the  two  dra&  (one  being 
for  1502.  instead  of  1462.,  there  being  an  error  in 
the  invoice  of  42.),  both  accepted  by  C."  The 
plaintiff  signed  this  receipt,  but  not  the  defen- 
dant. The  plaintiff  having  declared  on  the  in- 
strument as  a  contract,  in  consideration  that  the 
plaintiff  would,   at  his  own  expense,  procure 


stamps  for  and  draw  two  bills,  que  for  2002.  an' 
the  other  for  1502.,  at  six  months,  and  delive 
them  to  the  -defendant,  he  would  get  them  ac 
cepted  and  see  them  paid :  —  Held,  that  th 
instrument  was  a  yalid  memorandum  of  th 
contract  declared  on,  within  the  Statute  c 
Frauds,  since  the  indorsement,  haying  bee 
made  for  the  purpose  of  correcting  the  mistake 
and  being  written  by  the  defendant  on  the  sam 
piece  of  paper  as  the  original  undertaking,  mm 
be  considered  as  authenticated  by  the  signatui 
of  the  defendant.  Bluck  v.  Gompertz,  7  Ex.  862 
21  L.  J.,  Ex.  278. 

Beferenoe  to  other  Bocnmentf.] — ^Action  c 
an  Irish  judgment.  Plea,  that  the  judgmei 
was  recovered  against  the  defendant  as  suret 
for  Scott  Brothers,  for  moneys  advanced  by  tl 
plaintiff  to  them ;  that  after  the  judgment  p 
covered,  the  plaintiff  settled  with  Scott  Brothei 
and  that  there  was  nothing  due  upon  the  jud| 
ment  for  moneys  advanced.  Replication,  that 
deed  was  executed  between  the  plaintiff  a,v 
Scott  Brothers,  whereby,  after  reciting  the  judj 
ment  and  various  disputed  accounts,  an  agre 
ment  was  made  between  the  plaintiff  and  Sco 
Brothers,  for  the  settlement  of  all  disputes,  I 
which  it  was  agreed  that  the  plaintiff  should  a< 
vance  8002.  to  a  banking  company,  which  he  hi 
guaranteed  to  them,  and  2002.  to  Scott  Brothei 
and  that  the  debt  from  Scott  Brothers  shou 
be  fixed  at  1,0002.,  and  that  the  agreeme: 
should  be  without  prejudice  to  the  security 
the  judgment  against  the  defendant.  Ayermer 
that  after  the  making  of  the  deed,  and  befo 
the  execution  by  the  plaintiff,  in  considerati< 
that  the  plaintiff  would  execute  it,  and  wou 
advance  8002.  and  2002.,  the  defendant  promise 
that  the  judgment  should  stand  security  for  tl 
repayment  of  1,0002.  and  interest.  Averme 
of  performance  by  the  plaintiff,  and  that  80( 
and  2002.  had  been  advanced,  but  never  repai 
Rejoinder  trayersing  the  promise  as  alleged.  ' 
prove  this  issue,  the  plaintiff  put  in  the  f ollowii 
letter  from  the  defendant,  and  another  surel 
dated  before  the  execution  of  the  deed  by  t 
plaintiff  ;  "  We .  hereby  consent  to  the  with 
deed  being  executed  by  and  between  the  parti 
without  prejudice  to  the  rights  and  remedies 
the  plaintiff,  under  his  judgment  for  10,0002. 
recover  1,0002."  This  letter  had  been  annex 
to  the  deed,  and  was  intended  to  haye  been  se 
therewith  to  the  defendant  for  signature,  but  t 
letter  alone  was  sent,  and  the  defendant  signed 
without  seeing  the  deed.  Semble,  that  this  w 
not  a  promise  to  pay  the  debt  of  another  with 
the  Statute  of  Frauds  ;  but  that  if  it  was,  the 
was  a  sufficient  memorandum  in  writing,  as  t 
letter  signed  by  the  defendant  incorporated 
much  of  the  deed  as  formed  the  consideration 
his  promise.  Macrory  v.  Scott ^  5  Ex.  907  ; 
L.  J.,  Ex.  90. 

Where  the  defendant  undertook  to  guarani 
to  the  assignees  of  a  bankrupt  the  payment 
1002.  due  to  the  estate  of  the  bankrupt  from 
for  articles  delivered  to  the  latter  for  the  use 
his  trade,  so  that  the  guarantee  should  not 
put  in  force  against  the  defendant  for  two  wh< 
years  from  its  date  ;  and  the  defendant,  pi 
viously  to  the  guarantee,  wrote  a  letter  to  t 
assignees  proposing  the  terms  on  which  it  was 
be  given,  and  afterwards  recognized  it : — He 
that  the  correspondence  and  guarantee  were 
be  taken  together,  and  constituted  a  sufficie 
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consideration  for  the  promiBe,  although  it  was 
objected  that  no  consideration  was  expressed  on 
the  face  of  the  guarantee  itself.  Coe  v.  Ihiffield, 
7  Moore,  252. 

Tot  whom  Intended*]— A  defendant  wrote, 
signed,  and  handed  to  T.  and  O.  the  following 
document :  **  Sir,  I  beg  to  inform  you  that  I 
shall  see  you  paid  to  the  sum  of  800Z.  for  the 
ensuing  building  which  you  undertake  to  build 
for  Messrs.  T.  and  0.,  Thomas  Lake."  He  in- 
tended it  to  be  handed  over  by  T.  and  O.  as  a 
guarantee  to  J.,  who  was  then  negotiating  with 
T.  and  O.  to  erect  for  them  the  building  referred 
to.  T.  and  O.,  however,  having  agreed  with  the 
plaintiff,  instead  of  J.,  that  the  plaintiff  should 
erect  the  building,  delivered  the  document  to  the 
plaintiff,  without  the  defendant's  knowledge  or 
authority.  The  defendant  afterwards  heard  of 
and  ratified  this  delivery.  The  plaintiff,  having 
erected  the  building,  sued  the  defendant  on  the 
document,  as  a  guarantee : — Held,  that  the 
document  was  not  a  sufficient  vrritten  agree- 
ment, or  note  or  memorandum  thereof,  by  the 
defendant,  to  answer  for  the  debt  or  default  of 
T.  and  O. ;  inasmuch  as  the  name  of  the  person 
for  whom  the  document  was  intended  did  not 
in  any  way  appear  upon  the  face  of  it,  so  that 
it  did  not  contain  the  names  of  both  the  parties 
to  the  contract.  WiWam$  v.  Lake,  2  £1.  &  El. 
349  ;  29  L.  J.,  Q.  B.  1 ;  6  Jur.,  N.  S.  46  ;  1  L.  T.  66. 

The  defendants,  who  were  in  partnership  as 
railway  contractors,  under  the  name  of  W.,  A.  & 
Ck>.,  contracted  with  a  railway  company  to  do 
certain  works.  U.  and  R.  made  a  sub-contract 
with  the  defendants  to  do  part  of  the  work,  and 
for  that  purpose,  requiring  coals  to  make  bricks, 
A.,  without  the  knowledge  or  assent  of  his  co- 
partners, signed  in  the  name  of  the  firm,  and 
deliverod  to  the  plaintiffs  a  guarantee,  not  ad- 
dressed to  anj  person,  for  payment  of  coals  to 
be  supplied  to  U.  and  R.  The  plaintiffs  having 
pointed  out  the  omission,  a  clerk  of  W. ,  A.  & 
Co.,  by  the  direction  of  A.,  wrote  to  the  plainti£fo, 
stating  that  the  guarantee  was  intended  for 
them.  The  clerk  also,  without  the  knowledge 
of  the  other  partners,  wrote  to  the  plaintiffs 
certain  letters  amounting  to  evidence  of  an  ac- 
count stated  in  respect  of  the  amount  due  on 
the  guarantee : — Held,  that  the  guarantee  and 
subsequent  letter  constituted  a  sufficient  note  in 
writing  within  the  statute.  Brettel  v.  Williams, 
4  Ex.  623  ;  19  L.  J.,  Ex.  121. 

A  guarantee  not  addressed  to  any  one  will 
enure  to  the  benefit  of  those  to  whom  and  for 
whose  use  it  is  given.  Walton  v.  Dodson,  3  0. 
h  P.  162. 

Payment  of  Consideration,  by  whom.]  — '*  1 
hereby  guarantee  you  the  payment  of  the  pro- 
ceeds of  the  goods  you  have  consigned  to  my 
brother,  and  also  any  future  shipments  you  may 
make  in  consideration  of  2«.  6^.  paid  me,"  is  a 
sufficient  memorandum  within  the  statute  to 
m^e,  the  subscriber  liable  to  the  vendor,  not- 
withstanding it  does  not  expressly  disclose  by 
whom  the  2«.  %d,  was  paid.  Butchnian  v.  Tooth, 
6  Ring.  N.  C.  677  ;  7  Scott,  710. 

The  intendment  will  be,  that  it  was  paid  by  the 
party  to  whom  the  memorandum  was  given.  lb. 

2.  Stamp. 
Meeeeeity  ot] — ^Whcre  the  consideration  did 


not  appear  on  the  face  of  the  guarantee,  a  stamp 
was  held  nevertheless  necessary.  Whitfield  v. 
jVoijen,  1  F.  &  F.  290. 

Relating  to  Sales  of  Goods.]— A  broker,  when 
he  bought  goods  for  his  principal,  agreed  for  a 
half  per  cent,  to  indemnify  him  from  any  loss 
on  the  resale ;  the  agreement,  if  reduced  to 
writing,  need  not  be  stamped,  because  it  is  a 
contract  relating  to  the  sale  of  goods.  Ourry  v, 
Edenscr,  3  T.  R.  624. 

So  a  guarantee  for  the  payment  of  goods  there- 
after to  be  purchased  by  a  third  person  to  a  cer- 
tain amount,  is  within  the  exception  in  the  stamp 
act  as  a  contract  relating  to  the  sale  of  goods, 
and  does  not  require  to  be  stamped.  Warring^ 
tim  v.  Furbor,  8  East,  242  ;  6  Esp.  89  ;  S.  P,, 
Watkifu  V.  Vinee,  2  Stark.  368. 

Charterparty.] — ^A  guarantee  for  the  due  per- 
formance of  a  charterparty  does  not  require  to  be 
stamped  as  a  charterparty  or  an  agreement  for 
the  charter  of  any  ship,  or  any  memorandum, 
letter,  or  any  other  writing  between  the  captain 
or  owner  of  any  ship  and  any  other  person,  for 
or  relating  to  the  freight  or  conveyance  of  goods 
on  board  such  ship,  within  6  &  6  Vict.  c.  79,  s.  2. 
Bein  v.  Lane,  2  L.  R.,  Q.  B.  144  ;  8  B.  &  S.  83. 

Collateral  Pnrposes.]— A  declaration  stated,  as 
the  consideration  of  a  promise,  the  giving  up  of 
a  certain  guarantee  ;  plea,  that  the  plaintiff  did 
not  give  up  the  guarantee : — Held,  that  the 
guarantee  might  be  given  in  evidence,  though 
unstamped.  Ilaigh  v.  Broohs,  3  P.  &  D.  462  ; 
10  A.  &  E.  309. 

H.,  being  a  tenant  to  E.,  G.  signed  the  follow- 
ing document :  "  August  2nd.  According  to 
Mr.  H.'s  request,  the  land  at  B.,  under  Mr.  E., 
I  will  be  bound  for  until  next  Lady-day,  rent 
48Z."  This  document  being  tendered  in  evidence 
in  an  action  by  S.  againt  H.  for  money  paid  to 
the  landlord  : — Held,  that  it  required  an  agree- 
ment stamp.  Olorer  v.  JIackett  or  Halkett,  2 
H.  &  N.  487 ;  26  L.  J.,  Ex.  416  ;  3  Jur.,  N.  S. 
1083. 

3.  Pasties. 

Relationship  of  Parties  generaUy.] — There 
are  three  kinds  of  cases  between  which  it  seems 
important  to  distinguish.  (1)  Those  in  which 
!  there  is  an  agreement  to  constitute,  for  a  par- 
i  ticular  purpose,  the  relation  of  principal  and 
I  surety,  to  which  agreement  the  creditor  thereby 
secuied  is  a  party ;  (2)  those  in  which  there  is  a 
similar  agreement  between  the  principal  and 
surety  only,  to  which  the  creditor  is  a  stranger ; 
and  (3)  those  in  which,  without  any  such  con- 
tract of  suretyship,  there  is  a  primary  and  a 
secondary  liability  of  two  persons  for  one  and 
the  same  debt,  the  debt  hieing,  as  between  the 
two,  that  of  one  of  those  persons  only,  and  not 
equally  of  both,  so  that  the  other,  if  he  should 
be  compelled  to  pay  it,  would  be  entitled  to 
reimbursement  from  the  person  by  whom  (as 
between  the  two)  it  ought  to  have  been  paid. 
Duncan,  Fox  and  Company  v.  North  and  South 
Wales  Bank,  6  App.  Gas.  11 ;  50  L.  J.,  Ch.  366  ; 
43  L.  T.  706  ;  29  W.  R.  763--H.  L.  (E.) 

A.  and  B.  desiring  to  borrow  money  of  a  bank, 
the  bank  refused  unless  C.  would  join  to  secure 
them ;  C.  agreed  to  join,  and  A.,  B.  and  C.  drew 
a  cheque,  and  the  money  was  paid  to  them : — 
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Held,  that  this  was  a  joint,  and  not  a  joint  and 
several  liability;  and  that  C.  was  in  the  natare 
of  a  surety  only.  Other  v.  Iveson^  3  Drew.  177  ; 
24  L.  J.,  Ch.  654  ;  1  Jur.,  N.  S.  668. 

Signature  hy  Agent.]— By  9  Geo.  4,  c.  14,  s.  6, 
a  false  representation  as  to  the  credit  of  another 
person,  in  order  to  maintain  an  action,  must  be 
signed  by  the  person  making  it,  and  not  by  an 
agent.  The  plaintiff  sued  J.  and  G.  jointly  for  a 
false  representation  with  respect  to  the  solvency 
of  Sir  William  Russell.  J.  was  sued  as  the  public 
officer  of  a  banking  company  formed  under  7 
Geo.  4,  c.  46,  and  G.  was  the  manager  at  one  of 
their  branches.  The  plaintiff  was  a  customer 
of  the  S.  bank,  and  requested  the  manager  of 
that  bank  to  inquire  for  him  as  to  Sir  William 
RusselPs  credit.  The  manager  wrot&  a  letter 
addressed  to  the  manager  of  the  banking  com- 
pany, requesting  information  whether  Sir  Wil- 
liam Russell  was  responsible  to  the  extent  of 
50,0002.  G.  replied  in  his  own  name,  signing 
his  letter  as  manager,  and  giving  a  favourable 
account  of  Sir  William  Russeirs  responsibility. 
The  plaintiff,  in  consequence  of  this  letter,  sup- 
plied Sir  William  Russell  with  goods,  for  which 
he  never  was  paid,  in  consequence  of  his  insol- 
vency. The  statement  made  by  G.  was  false  to 
his  knowledge.  The  banking  company  had  no 
knowledge,  otherwise  than  through  G.,  that  such 
letter  had  been  written,  and  gave  him  no  express 
authority  to  write  the  letter ;  but  the  writing  of 
such  a  letter  was  an  act  done  within  the  scope 
of  the  general  authority  conferred  on  G.  as 
manager  : — Held,  that  the  signature  of  G.  to  the 
letter  could  not  be  consideml  the  signature  of 
the  banking  company  itself.  Swift  v.  Jewesbury^ 
9  L.  R.,  Q.  B.  301  ;  43  L.  J.,  Q.  B.  56  ;  30  L.  T. 
31 ;  22  W.  R.  319— Ex.  Ch. 

The  signature  of  an  authorized  agent  is  not  a 
sufficient  signature  within  9  Geo.  4,  c.  14  (Lord 
Tenterden's  Act),  s.  6,  whereon  to  charge  a  party 
making  a  false  representation.  Willianu  v. 
Mason,  28  L.  T.  232  ;  21  W.  R.  386. 

C.  M.  and  A.  M.  were  trading  as  M.  &  Son. 
A.  M.,  the  son,  wrote  to  the  plaintiff  a  letter 
signed  M.  &  Son,  in  which  he  represented  G.  to 
be  solvent.  This  letter  was  shewn  to,  and  tacitly 
ratified  by  C.  M.,  the  father.  G.  proving  insol- 
vent : — Held,  that  notwithstanding  the  ratifica- 
tion of  the  letter  by  C.  M.,  the  letter  was  not 
signed  by  the  "  party  to  be  charged,"  within  the 
meaning  of  the  above  statute,  so  as  to  make  him 
liable  for  any  false  representation  therein.    Ih. 

Joint  and  Several  Guarantees.] — ^A.  and  B. 
gave  a  joint  and  several  guarantee  to  be  respon- 
sible for  the  printing  account  of  a  company  ;  B. 
afterwards  became  the  secretary  of  the  company  ; 
A.  was  sued  separately  on  the  guarantee,  and 
pleaded  equitably,  that  he  gave  it  on  the  faith 
that  some  other  person  than  B.  should  be  secre- 
tary, which  the  plaintiff  well  knew,  and  assented 
to,  and  that  he  had  never  consented  that  B. 
should  be  secretary  : — Held,  bad.  Burridge  v. 
C/f//rf,  10  Jur.,  N.  S.  106. 

A  declaration  by  A.  against  B.  upon  a  gua- 
rantee is  supported  by  proof  of  a  document  drawn 
up  in  the  plural  number,  and  concluding,  *^  as 
witness  our  hands,"  but  signed  by  B.  alone. 
Norton  v.  Potoell,  4  M.  &  G.  42. 

A.,  as  principal,  and  three  sureties,  B.,  C.  and 
D.,  executed  a  bond  to  E.  for  the  fidelity  of  A. 
in  certain  duties  for  which  he  was  employed  by 


E.,  the  bond  being  in  the  following  form  :  "  We, 
A.,  B.,  C.  and  D.,  are  held  and  firmly  bound  to 
E.  in  the  sum  of  502.  each,  to  be  paid  to  E.  hie 
executors,  administrators  and  assigns  ;  to  which 
payment,  well  and  truly  to  be  made,  we  hereby 
bind  us,  and  each  of  us,  our  and  each  of  oui 
heirs,  executors,  and  administrators,  and  every  oi 
them,  by  these  presents  : " — Held,  that  the  bond 
was  the  separate  bond  of  each  obligor,  binding 
each  to  pay  the  sum  of  50Z.  in  the  event  of  de- 
fault by  the  principal ;  and,  that,  therefore,  th€ 
payment  of  50/.  by  B.,  one  of  the  obligors,  aftei 
breach,  was-  no  answer  to  an  action  on  the  bond 
against  another  obligor,  C.  Armstrong  v.  Cahill 
6  L.  R.,  Jr.  440. 

A  firm  of  bankers  took  a  continuing  guarantee 
for  advances  to  a  customer  in  the  form  of  a  joint 
and  several  bond  from  two  sureties.  One  of  th( 
sureties  died,  and  after  notice  thereof  the  banl 
made  further  advances  to  the  customer : — ^Held 
that  the  surviving  surety  was  liable  to  the  bank 
in  respect  of  such  advances.  Beckett  v.  Addy 
man,  9  Q.  B.  D.  783  :  51  L.  J.,  Q.  B.597— C.  A. 

The  defendants  had  given  the  plaintiffs  £ 
guarantee,  which,  after  stating  the  consider 
ation,  was  in  the  following  form  :  **  We  under 
take  and  guarantee  that  the  400Z.  and  interesi 
shall  be  duly  paid  to  you  when  the  acceptanc< 
arrives  at  maturity,  in  the  proportion  of  2002 
each."  This  was  signed  by  both  the  defendants 
— Held,  that  they  were  not  liable  jointly  for  th( 
whole  amount.  Fell  v.  Goslin,  7  Ex.  185  ;  21 
L.  J.,  Ex.  145. 

Action  by  one  of  several  Parties.] — £.,  as  attot 
ney  for  the  executors  of  M.,  having  sold  an  estate 
to  a  share  of  the  proceeds  of  which  W.  was  en 
titled,  as  legatee  of  M.,  and  the  defendant  claiminj 
W.*s  share  of  such  proceeds  under  an  agreemen 
with  W.,  the  executors  paid  the  amount  to  thi 
defendant  on  receiving  from  him  a  guarantee 
addressed  to  E.,  and  also  to  the  executors  of  M. 
to  indemnify  them  and  each  of  them  agains 
any  action  by  W.  : — Held,  that  they  might  su 
on  this  guarantee,  without  joining  E.  Place  ^ 
DeUgal,  4  Bing.  N.  C.  426  ;  1  Am.  185  ;  6  Scoti 
249. 

F.  covenanted  with  the  three  plaintiff  to  com 
plete  certain  houses  by  a  day  fixed,  on  thre 
several  parcels  of  land  mortgaged  to  the  thre 
plaintiffs  respectively,  and  they  covenanted  t 
advance  moneys  to  enable  him  to  do  so.  In  con 
sideration  of  this  arrangement  the  defendant 
jointly  and  severally  guaranteed  to  the  plaintiff 
that  F.  should  duly  &lfil  his  covenant ;  and  i 
was  agreed  that  their  joint  and  several  liabilit 
should  not  exceed  lOOZ.  F.  having  made  default 
— Held,  that  the  three  plaintiffs  were  entitled  t 
recover  in  a  joint  action  on  this  guarantee,  L 
respect  of  damages  sustained  by  any  one  of  then 
to  the  extent  of  lOOZ.  Pvgh  v.  String  field,  3  C 
B.,  N.  S.  2 ;  27  L.  J.,  C.  P.  225.  And  see  S.  C 
4  C.  B.,  N.  S.  364. 

Where  a  man  covenants  with  two  or  moi 
jointly,  yet  if  the  interest  and  cause  of  actio 
of  the  covenantees  be  several  and  not  joint,  th 
covenant  shall  be  taken  to  be  several,  and  eac 
of  the  covenantees  may  bring  an  action  for  hi 
particular  damages,  notwithstanding  the  wore 
of  the  covenant  are  joint.  Palmer  v.  Sparshot 
4  M.  &  G.  137  ;  4  Scott,  N.  R.  743. 

By  Partners.] — One  partner  has  no  incidentj 
authority  to  bind  another  in  the  name  of  the  fin 
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by  a  guarantee  of  the  debt  of  a  third  person  ;  and 
therdEore  it  is  necessary  in  such  case  to  give  some 
evidence  of  authority  from  him  who  did  not  sign, 
for  his  subsequent  recognition.  Duncan  v. 
Loumdts,  3  Camp.  478. 

But  a  subsequent  parol  acknowledgment  of 
the  other  partner  is  evidence  of  such  an  authority. 
Ih. 

A  partner  may  give  a  guarantee,  where  the 
obligation  has  reference  to  business  connected 
with  the  partnership,  and  where  the  gua- 
rantee is  notified  to  the  firm,  and  they  do  not 
dissent  from  it.  Nolte,  Ex  parte,  2  Glyn  &  J.  295. 

A.,  B.  and  C.  were  railway  contractors  in  part- 
nership, and  had  entered  into  a  contract  to  do 
certain  work  for  a  railway  company.  D.  had  en- 
tered into  a  sub-contract  to  do  part  of  the  work, 
for  which  part  bricks  were  required  ;  and  it  was 
necessary  that  D.  should  have  coals  to  bum  the 
bricks.  In  order  to  induce  the  plaintiff  to  supply 
D.  with  coals,  A.,  without  the  previous  know- 
ledge or  subsiequent  assent  of  his  co-partners, 
entered  into  a  guarantee,  in  the  name  of  the  firm, 
to  secure  the  payment  of  the  price  of  the  coals 
to  be  supplied  to  D.  by  the  plaintiff: — Held, 
that  B.  and  C.  were  not  liable  on  the  guarantee. 
Brettel  v.  Williamf,  4  Ex.  623  ;  19  L.  J.,  Ex. 
121. 

To  Hmber  of  Finn.] — ^A  guarantee  for  goods 
addressed  to  one  of  two  partners  may  be  declared 
on  as  given  to  both,  if  it  appears  that  the  part- 
ner to  whom  it  was  addre^ed  did  not  carry  on 
any  separate  business.  Walton  v.  Dodson,  3  C. 
k.  F.  162. 

Where  a  guarantee  was  given  personally  and 
individually  to  one  of  several  partners  in  a  firm  : 
— Held,  that  an  action  should  be  brought  in  the 
names  of  all  the  firm,  as  it  appeared  that  the  gua- 
rantee was  intended  for  the  benefit  of  all.  ^^r- 
rettT,Handley,TT>,k,KU^]  4B.&C.664;1 
C.  &  P.  483. 

If  a  plaintiff  has  been  applied  to  to  lend  money 
to  A.,  and  the  plaintiff  requests  a  firm  of  which 
he  is  a  member  to  do  so,  and  they  advance  the 
money,  debiting  A.  in  their  books ;  the  plain- 
tiff cannot  maintain  an  action  against  a  third 
person,  who  has  guaranteed  the  repayment  of 
the  money  to  be  s^vanced  to  A.  by  the  plaintiff. 
Ih. 

A.,  a  member  of  a  firm  of  A.  Brothers,  of  South 
America,  went  to  Hong  Kong,  to  enforce  a  debt 
due  by  B.  &  Co.  of  that  place  to  his  firm.    Upon 

B.  &  Co.  being  threatened  with  proceedings,  they 
applied  to  C.  &  Co.  for  assistance.  C.  &  Co. 
agreed  to  advance  B.  &  Co.  the  money  to  pay 
their  debt  by  remitting  the  amount  to  A.  &  Co., 
and  afterwards,  in  pursuance  of  this  agreement, 
and  in  consideration  of  A.'s  not  proceeding  to 
sue  B.  &  Co.,  gave  an  undertaking  in  writing, 
whereby  C.  &  Co.  promised  to  remit  the  amount 
to  A.*s  agent  in  London,  at  the  expiration  of  six 
months,  whereon  A.  gave  B.  k  Co.  a  receipt  in 
fall  for  the  debt  due  to  the  firm  of  A.  &  Co. 

C.  k.  Co.  afterwards  repudiated  their  obligation  to 
remit  ^c  amount  to  A.  &  Co.  A.  brought  an 
action  against  C.  &  Co.  : — Held,  that  the  con- 
tract being  entered  into  with  A.  personally, 
upon  his  undertaking  not  to  sue  B.  &  Co.,  con- 
stituted a  personal  agreement ;  and  that  A.  was 
entitled  to  sue  C.  &  Co.  in  his  own  name,  with- 
out joining  his  partners  in  the  action.  Agacio 
V.  Forbet,  14  Moore,  P.  C.  C.  160;  4  L.  T. 
155. 


Ouarantee  to  Inhabitants  of  Town.] — The  de- 
fendant, on  occasion  of  there  being  a  great  run 
upon  a  banking  house,  went  to  the  bank  and 
told  the  holders  of  notes  issued  by  the  bank,  who 
were  waiting  for  payment,  that  he  had  come  to  a 
resolution  to  support  the  bank  with  30,000^.,  at 
which  the  holders  present  were  satisfied,  and  said 
they  would  take  no  more  money  than  was  neces- 
saiy,  and  would  keep  the  rest  of  their  notes  till 
they  got  again  into  currency  ;  and  afterwards  the 
delendant  signed  the  following  written  paper : 
"  I  do  hereby  authorize  G.  B.  to  assure  the  in- 
habitants of  Pembroke  and  its  vicinity,  that  I 
do  hereby  undertake  to  be  accountable  for  the 
payment  of  the  notes  issued  by  the  Milford 
bank,  as  far  as  the  sum  of  30,0002.  will  extend 
to  pay  : " — Held,  that  the  bank  having  after- 
wards stopped  payment,  the  defendant  was  not 
liable  upon  this  undertaking  to  an  action  by  an 
individual  holder,  who  had  taken  the  notes 
after  notice  of  such  undertaking,  but  before  the 
stoppage.  Phillips  v.  JBateman,  16  East,  356 — 
Ex.  Ch. 

Evidence  as  to.] — A  letter  addressed  by  the 
defendant  to  Mr.  G.,  who  was  the  plaintiff*s  at- 
torney, stating  that  **  the  bearer,  D.  Williams, 
has  a  sum  of  money  to  receive  from  a  client  of 
mine  some  day  next  week,  and  I  trust  you  will 
give  him  indulgence  till  that  day,  when  I  under- 
take to  see  you  paid,"  and  signed  by  the  defen- 
dant, is  evidence  to  charge  him  with  the  debt  due 
from  Williams  to  the  plaintiff,  upon  parol  proof 
of  its  amount,  and  that  Mr.  G.,  to  whom  it  was 
addressed,  was  the  attorney  of  the  plaintiff,  and 
received  the  letter  in  that  character  from 
Williams  the  bearer,  and  not  as  the  principal 
and  creditor.    Bateman  v.  Phillips^  15  East,  270. 


Authority   of  Agent.] — ^The  managing 


clerk  of  the  firm,  without  the  knowledge  of  B. 
and  C,  wrote  letters  to  the  plaintiff,  containing 
evidence  of  an  account  stated  respecting  the 
amount  due  under  a  guarantee  : — Held,  that  as 
the  giving  the  guarantee  was  not  a  partnership 
business,  the  letters  of  the  clerk  respecting  it 
were  not  evidence  of  an  account  stated  as  against 
B.  and  C.  Brettel  v.  Williams,  4  Ex.  623  ;  19 
L.  J.,  Ex.  121. 

Evidence  that  a  son  had  in  three  or  four  in- 
stances signed  bills  of  exchange  for  his  father,  is 
sufficient,  in  an  action  on  a  guarantee,  to  warrant 
the  production  and  reading  an  instrument  which 
purports  to  be  a  guarantee  by  the  father  in  the 
handwriting  of  the  son.  Watkins  v.  Vince,  2 
Stark.  368. 

4.  When  Concluded. 

What  is  an  Aooeptanoe  of  Offer.] — ^The  de- 
fendant being  desirous  of  having  goods  shipped 
to  R.  &  Co.,  his  agents  in  India,  applied  by  letter 
on  the  9th  July,  1868,  to  the  plaintiffs,  who 
were  manufacturers  of  edge  tools,  carrjring  on 
business  at  Sheffield,  asking  the  price  of  certain 
tools  to  be  sent  out  to  India  to  the  firm  of  R.  and 
Co.  The  plaintiffs  in  reply  stated  their  lists  of 
prices,  and  that  their  terms  were  cash  settlement 
in  England  within  a  few  weeks.  On  the  11th  of 
the  same  month  the  defendant  wrote  to  them 
as  follows  :  "  I  shall  be  very  glad  that  you 
should  come  to  an  arrangement  with  R.  &  Co. 
that  they  should  be  your  agents  there  ;  but  that 
requires  direct  correspondence  between  you  and 
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them.  I  am  quite  willing  to  guarantee  the  firet 
shipment."  The  same  day  the  plaintiffs  inclosed 
a  list  of  prices,  and  requested  a  confirmation  of 
the  order,  which  the  defendant  accordingly  sent. 
The  goods,  amounting  in  value  to  8002.,  were  ac- 
cordingly shipped  to  R.  &  Co.  in  India.  Other 
shipments  followed.  The  sum  of  300Z.  only 
having  been  paid  by  R.  &  Co.  In  respect  of  this 
first  shipment,  the  plaintiffs  in  July,  1871, 
wrote  to  the  defendant,  "  We  sincerely  hope  it 
may  not  be  necessary  to  act  upon  yonr  letter  of 
the  11th  July,  1868."  In  two  letters  which  the 
defendant  subsequently  wrote  to  the  plaintiff  he 
never  disclaimed  his  liability,  but  on  the  26th 
September,  1871,  he  wrote,  "  As  the  event  on 
which  I  expressed  my  willingness  to  guarantee 
never  took  place,  it  never  became  effective."  R. 
&  Co.  having  stopped  payment,  and  there 
being  530Z.  still  dae  upon  the  first  shipment  of 
goods,  the  plaintiffs  sued  the  defendant  upon  his 
guarantee  : — Held,  that  there  was  an  express 
offer  of  a  guarantee,  and  an  intimation  of  ac- 
ceptance.   Sorhy  v.  Gordon,  30  L.  T.  628. 

A  written  proposal  to  pay  a  moiety  of  the  debt 
of  another,  if  the  creditor  will,  at  a  specified 
time  of  meeting,  accept  the  proposal  and  dis- 
charge the  debtor,  is  not  binding  unless  the 
creditor  accedes  to  the  terms  in  writing.  Gaunt 
V.  HUl,  1  Stark.  10. 

A  written  undertaking  was  given  by  the 
defendant  to  A.  (to  whose  house  the  plaintiffs 
had  declined  to  furnish  goods  on  their  credit 
alone),  to  the  following  effect :  "  I  understand 
that  A.  &  Co.  have  given  you  an  order  for 
rigging.  I  can  assure  you,  £rom  what  I  know 
of  A.*s  honour  and  probity,  you  will  be  perfectly 
safe  in  crediting  them  to  that  amount ;  indeed, 
I  have  no  objection  to  guarantee  you  against  any 
loss  from  giving  them  this  credit ; "  which 
paper  was  handed  over  by  A.  to  the  plaintiffs, 
together  with  a  guarantee  from  another  house, 
which  they  required  in  addition  ;  and  the*  goods 
were  thereupon  furnished : — Held,  that  the  paper 
<lid  not  amount  to  a  guarantee,  there  being  no 
notice  given  by  the  plaintiffs  to  the  defendant 
that  they  accepted  it  as  such,  nor  any  consent  of 
the  defendant  that  it  should  be  a  conclusive 
guarantee.    JPlver  v.  Ricliardsony  1  M.  &  S.  657. 

Guarantee  in  the  following  form  :  "  F.  informs 
me  that  yon  are  about  publishing  an  arithmetic 
for  him.  I  have  no  objection  to  being  answerable 
as  far  as  50/. ;  for  my  reference  apply  to  B." 
Signed  G.  T.  B.  wrote  this  memorandum,  and 
added  «  witness  to  G.  T.,  J.  B."  It  was  for- 
warded by  B.  to  the  plaintiffs,  who  never  com- 
municated their  acceptance  of  it  to  G.  T.  In  an 
action  against  the  latter  on  a  guarantee  : — Held, 
that  the  plaintiffs,  not  proving  any  notice  of 
acceptance  to  the  defenoant,  were  not  entitled 
to  recover.  Mozley  v.  TinJiler,  1  C,  M.  k  R. 
692;  5Tyr.  416;  1  Gale,  11. 

In  an  action  on  a  guarantee,  the  plaintiff  gave 
in  evidence  a  letter  in  the  handwriting  of  the 
defendant,  but  without  date,  in  which  the  latter 
stated,  *'I  have  no  objection  to  guarantee  the 
payment  of  the  rent  as  far  as  each  quarter, 
during  Mr.  T.  Want's  continuance  in  possession  : " 
he  also  proved  that  T.  Want  rented  certain  pre- 
mises from  him.  This  is  not  sufficient,  without 
shewing  that  the  plaintiff  accepted  the  defen- 
dant's offer.    Symvu^ns  v.  Want,  2  Stark.  370. 

In  an  action  on  articles  of  agreement,  under 
which  a  banking  company  was  to  make  ad- 
vances to  a  firm,  to  be  guaranteed  by  the  defen- 


dants at  a  limited  rate  of  interest,  and  in  con- 
sideration of  the  guarantee  the  banking  company 
was  to  release  a  debt  due  from  the  firm,  the  per- 
formance of  the  agreement  extending  over 
several  years,  a  plea,  that  it  was  not  executed  on 
behalf  of  the  company,  "nor  otherwise  agreed 
to  "  by  them  (it  appearing  that  the  defendants 
brought  it  to  the  company,  executed  it,  and  left 
it  with  them,  who  had  acted  upon  it  by  making 
the  advances  at  the  specified  rate  of  interest, 
but  had  never  executed  it)  : — Held,  that  the  plea 
was  not  supported,  and  that  the  company  was 
entitled  to  recover.  Liverpool  Borovgh  jbanh» 
ing  Company  v.  Eccles,  4  H.  &  N.  139  ;  28  L.  J., 
Ex.  122. 

Time  for.] — In  an  action  for  goods  sold,  the 
defendant  pleaded  that  the  defendant  and  M. 
agreed  with  the  plaintiffs  that  M.  should  give 
a  guarantee  for  payment  of  the  debt  by  instal- 
ments, and  that  the  guarantee  was  given  and 
was  accepted  by  the  plaintiffs  in  satisfaction. 
Replication,  denying  the  agreement,  and  the  ac- 
ceptance of  the  guarantee.  It  was  proved  by 
Mr.  L.,  the  plaintiff's  attorney,  that  he  had 
asked  him  to  propose  to  the  plaintiffs  to  accept 
his  guarantee,  and  that  Mr.  L.  having  consented 
to  do  so,  M.  signed  a  guarantee,  which  was  on 
the  next  day  sent  by  Mr.  L.  to  the  plaintiff, 
who  kept  it  three  weeks,  and  then  returned  it  : 
— Held,  that  if  the  plaintiffs  did  not  retam  the 
guarantee  within  a  reasonable  time,  they  must 
be  taken  to  have  accepted  it  ;  and  that,  unex- 
plained, three  weeks  was  an  unreasonable  time. 
Pope  V.  Andrews,  9  C.  &  P.  565. 


Mntnal  Mistake.] — The  plaintiffs'  agent  en- 
tered into  a  contract  to  supply  bricks  to  a  builder 
at  certain  prices  "  to  be  taken  within  four 
months  from  the  date  thereof.  Month's  ac- 
count, and  bill  at  five  months  from  date  thereof. 
The  due  peformance  of  this  contract  by  '*  the 
builder  being  guaranteed  by  the  defendant. 
This  was  signed  by  the  defendant,  but  he  and 
the  plaintiff's  agent  both  understood  and  agreed 
that  he  was  thereby  guaranteeing  only  the  ac- 
ceptance of  bills  by  the  builder.  The  plaintiff 
always  believed  the  defendant  had  guaranteed 
the  payment  of  the  bills,  and  heard  nothing  of 
the  agreement  of  their  agent  with  the  defendant. 
The  agent  had  received  no  authority  from  the 
plaintiffs  to  assent  to  such  a  guarantee  as  the 
defendant  intended,  and  the  plaintiffs  supplied 
the  bricks  on  the  faith  of  the  guarantee,  as  they 
interpreted  it  : — Held,  that  the  contract  was  a 
guarantee  for  the  payment  of  these  bills,  and 
that  this  was  not  such  a  mutual  mistake  be- 
tween the  parties  as  to  constitute  an  equitable 
ground  of  defence  to  an  action  upon  the  gua- 
rantee.   Ilaymcn  v.  Gover,  25  L.  T.  903. 

6.  On  Acceptance  ob  Payment  op  Bills 

OE  Notes. 

Effect  of  Acceptance.] — The  acceptor  of  a  bill 
of  exchange  knows  that  by  his  acceptance  he 
does  an  act  which  will  make  him  liable  to  in- 
demnify any  indorser  of  it  who  may  after- 
wards pay  it.  The  indorser  is  a  surety  for  the 
payment  to  the  holder,  and,  having  paid  it,  is 
entitled  to  the  benefit  of  any  securities  to  cover 
it  deposited  with  the  holder  by  the  acceptor, 
BuncaUj  Foar  <J*  Co,  v.  North  and  South  Wales 
Bank,  6  App.  Cas.  11  ;  50  L.  J.,  Ch.  355;  43 
L.  T.  706 ;  29  W.  R.  763— H,  L,  (E). 


121 


PRINCIPAL    AND    SURETY— n^j  Contract 


122 


Proof  or  Oiuunuitoe  by  Parol.]— In  an  action 
on  a  bill  of  exchange,  where  the  defendant  had 
indorsed  it  as  security  for  the  acceptor : — Held, 
that,  as  the  action  was  brought  on  the  bill  and 
not  on  the  guarantee,  the  agreement  to  become 
surety  could  be  proved  by  parol  evidence.  Wil- 
kiiuon  V.  Unwiii,  7  Q.  B.  D.  636  ;  50  L.  J.,  Q.  B. 
338  ;  46  L.  T.  123  ;  29  W.  R.  458— C.  A. 

A.,  wanting  money,  he  and  the  defendant  ap- 
plied to  the  plaintiff  to  draw  a  bill,  to  be  accepted 
by  A.,  and  indorsed  by  the  defendant,  and  the 
defendant  promised  the  plaintiff  that  she  should 
not  be  called  upon.  The  jury  found  that  A.  and 
the  defendant  were  both  principals  in  the  trans- 
action : — Held,  that  the  plaintiff,  haying  paid 
the  bill,  was  entitled  to  receive  the  amount 
without  proof  of  a  promise  in  writing  under  the 
Statute  of  Frauds.  Batsan  v.  King,  4  H.  &  K. 
739 ;  28  L.  J.,  Ex.  327. 

A...  at  the  request  of  and  on  a  verbal  offer  by 
B.  to  indemnify  him  against  loss,  joined  with  G. 
in  a  joint  and  several  promissory  note,  which  he 
was  afterwards  compelled  to  pay : — Held,  that 
the  offer  to  indemnify  A.  was  not  an  agreement 
within  the  Statute  of  Frauds,  and  need  not  be 
in  writing,  and  A.,  having  afterwards  become  the 
executor  of  B.,  was  entitled  to  retain  the  amount 
paid  by  him  on  the  note  as  a  debt  due  to  him 
from  B.'s  estate.  Wildeit  v.  Dudlow,  19  L.  R., 
Eq.  198  ;  44  L.  J.,  Ch.  341  ;  23  W.  R.  435. 

A.,  as  agent  for  some  manufacturers,  sold  to 
B.,  who  likewise  acted  as  an  agent,  a  quantity  of 
shoes,  and  received  bills  of  exchange  in  payment ; 
B,,  being  pressed  to  indorse  them,  refused,  but 
wrote  a  letter  to  A.,  in  which  he  inclosed  the 
bills,  and  added,  "that,  should  they  not  be 
honoured  when  due,  he,  B.,  would  see  them 
paid  :'* — Held,  that  this  was  a  sufficient  agree- 
ment to  bind  B.  to  pay  for  the  goods  in  default 
of  his  principal.     MorrU  v.  Staceyt  Holt,  153. . 

DiMOvntiiig  Bills.]— The  plaintiff  had  con- 
tracted to  supply  goods  to  0.  &  Co.,  to  be  paid 
for  in  cash  on  each  delivery.  0.  &  Co.  being  de- 
sirous of  obtaining  the  goods  at  a  month's  credit 
instead,  of  cash,  the  defendant  (who  had  an  in- 
terest in  the  performance  of  the  work  upon  which 
the  goods  were  to  be  used)  promised  the  plaintiff 
that  if  he  would  supply  the  goods  to  C.  &  Co., 
drawing  upon  them  at  one  month,  and  would 
allow  him  (the  defendant)  31.  per  cent,  upon  the 
amount  of  the  invoice,  he  would  pay  the  plain- 
tiff cash  and  take  C.  &  Co.'s  bill  without  re- 
course ;  in  other  words,  buy  the  bill  of  him : — 
Held,  that  this  was  a  contract  to  answer  for  the 
debt  of  another,  and  must  be  in  writing.  Mallet 
V.  Bateman,  1  L.  R.,  C.  P.  163  ;  35  L.  J.,  C.  P.  40  ; 
13  L.  T.  410 ;  14  W.  R.  225 ;  1  H.  &  R.  109— Ex.  Ch. 

M.  drew  bills  upon  the  B.  and  A.  company;  and 
a  banking  company,  under  an  agreement  with 
M.,  goaranteed  the  acceptors  (also  a  company) 
that  they  would  supply  toem  with  funds  to  meet 
the  bills.  S.  discounted  the  bills,  being  informed 
by  H.  of  the  guarantee  of  the  banking  company, 
but  he  gave  no  notice  to  the  banking  company 
or  to  the  acceptors.  Afterwards  the  banking 
company  and  the  acceptors  suspended  payment 
and  were  wound  up.  M.  also  executed  a  deed 
of  composition  with  his  creditors  : — Held,  that 
8.  had  no  equity  to  rank  as  a  creditor  of  the 
banking  company  in  respect  of  the  guarantee. 
Bamed't  Banking  Company^  In  re,  Stephens, 
&!  parte,  3  L.  B.,  Ch.  758;  19  L.  T.  198  ;  16 
W.  K.  1162. 


Principal  or  Surety.] — ^Where  two  persons 
give  a  joint  note  for  the  debt  of  one,  it  is  neces- 
sary, in  order  to  give  the  other  the  rights  of  a 
surety  as  against  the  creditor,  to  shew  that  he 
was  only  a  surety,  that  the  creditor  knew  him  to 
be  so,  and  that  he  accepted  him  as  such.  Stnmg 
V.  Foster,  17  C.  B.  201 ;  25  L.  J.,  C.  P.  106  ;  4 
W.  R.  151. 

A  person  appearing  on  the  face  of  an  instru- 
ment to  be  a  principal  debtor,  jointly  with 
another,  cannot  at  law  set  up,  as  against  third 
parties,  that  he  was  only  a  surety.    lb, 

A.,  being  a  customer  of  a  bank,  got  B.  to  join 
him  in  a  note  to  the  bank,  and  sent  the  note  to 
the  bank,  intimating  that  he  had  got  B.  to  join 
him  in  it,  but  the  note  was  not  entered  in  A.*s 
account.  After  it  became  due,  A.  had  a  balance 
at  the  bank  larger  than  the  amount  of  the  note. 
In  an  action  on  the  note,  by  the  bank  against  B., 
he  pleaded  that  he  was  only  surety,  and  was  ac- 
cepted as  such  by  the  bank ;  that  the  bank  gave 
A.  time  for  the  payment  of  the  note,  and  for- 
bore to  enforce  payment,  and  the  bank  might 
have  obtained  payment  from  A.  if  they  had  not 
given  him  time  : — Held,  that  even  if  B.  could 
say  in  equity  that  he  was  surety,  the  plea  was 
not  proved,  that  it  did  not  appear  that  he  was 
accepted  as  surety,  that  there  was  no  evidence 
that  time  had  been  given  to  A.  so  as  to  discharge 
B.,  and  that  the  bank  did  not,  by  refraining- 
from  appropriating  A.'s  balance  to  the  payment 
of  the  note,  discharge  B.  from  his  liability  on  it. 
lb. 

A  bonfl  fide  holder  of  a  bill  or  note. cannot  be 
prejudiced  in  the  rights  which  he  has,  according 
to  the  terms  of  the  instrument,  by  knowledge 
that  the  acceptor  or  maker  is  sarety  for  another, 
and  where  there  is  no  specific  agreement  at  the 
time  when  he  takes  the  instrument  to  receive  it 
from  the  acceptor  or  maker  as  a  surety  only. 
ManleyT.  Boycot,  2  El.  &61.  46  ;  22  L.  J.,  Q.  B. 
265  ;  17  Jur.  1118. 

If  one  maker  of  a  note  signs  as  surety  only 
for  the  other,  and  the  payee  has  notice  of  this- 
when  he  takes  the  note  as  security  for  money 
advanced  to  the  principal,  he  cannot  give  time  to 
the  principal  without  the  consent  of  the  surety. 
If  he  does  so,  the  surety  is  discharged  in  equity, 
although  the  payee  has  never  agreed  to  treat  him 
otherwise  than  as  a  principal  liable  upon  the 
note,  for  an  equity  arises  from  the  relation  of 
principal  and  surety,  and  notice  thereof  to  the 
payee,  and  if  the  surety  is  sued  on  the  note  after 
such  time  given,  he  may  set  up  the  defence  by  a 
plea  on  equitable  grounds.  Greenough  v.  WCle^ 
land,  2  El.  &  El.  424  ;  30  L.  J.,  Q.  B.  15 ;  & 
Jur.,  N.  S.  772  ;  2  L.  T.  571  ;  8  W.  R.  612— Ex. 
Ch. ;  5.  P.,  Taylor  v.  Bnrgess,  5  H.  &  N.  1  ;  22 
Xj.  J.,  Ex.  7. 

One  of  the  makers  of  a  joint  note  may  shew 
that  he  was  a  mere  surety  for  the  other  party,, 
and  BO  known  to  the  plaintiff,  the  payee  of  the 
note  ;  and  that  the  plaintiff  has  taken  a  compo- 
sition from  the  principal  debtor.  Hall  v.  WilcoXy 
1  M.  &  Rob.  58. 

Appropriation  of  Balance  of  Current  Ao- 
oount  to  Payment  of  Hote.J  —  The  plaintiffs 
lent  1,000Z.  to  B.,  one  of  their  customers,  upon 
the  security  of  a  joint  and  several  promissory 
note,  payable  on  demand,  made  by  B.  and 
the  defendant,  a  solicitor,  and  also  upon  the 
deposit  of  the  deeds  of  a  house  of  which  B.  was 
the  owner,  together  with  a  memorandum  signed 
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by  B.  that  the  deeds  were  deposited  as  security 
for  any  general  balance  not  exceeding  1,000Z., 
which  might  then  or  thereafter  be  due  to  the 
plaintiffs  from  him.  The  memorandum  con- 
tained an  undertaking  by  B.  to  execute  a  legal 
mortgage  of  the  house,  but  this  undertaking 
was  not  carried  out.  Subsequently,  in  March, 
1875,  an  arrangement  was  entered  into  without 
the  knowledge  of  the  defendant,  between  the 
plaintiffs  and  B.,  whereby  it  was  agreed  that  the 
plaintiffs  should  not  press  for  repayment  of  the 
loan,  but  that  B.  should  pay  instead  a  higher 
rate  of  interest  than  that  on  which  the  loan  was 
originally  made,  and  this  higher  rate  was  after- 
wards debited  to  B.  in  his  current  account. 
The  loan  and  current  account  were  always  kept 
distinct,  and  for  some  months  subsequent  to 
this  arrangement  the  plaintiffs  always  had  a 
balance  exceeding  1,400Z.  to  the  credit  of  B. 
The  plaintiffs  having  pressed  for  the  execution 
of  a  legal  mortgage  with  the  usual  power  of  sale, 
the  defendant's  partner,  on  behalf  of  and  in  the 
name  of  his  firm,  prepared  a  legal  mortgage  to 
the  plaintiffs,  another  solicitor  acting  for  B. 
This  mortgage,  which  was  executed  by  B., 
secured  the  payment  to  the  plaintiffs  of  any 
sum  not  exc^ing  1,500Z.,  which  might  there- 
after be  due  to  the  plaintiffs  upon  B.'s  general 
account,  with  interest  at  6  per  cent,  and  also 
contained  a  covenant  for  payment  three  months 
after  demand,  and  a  power  of  sale  in  case  of 
default.  In  an  action  brought  upon  the  pro- 
missory note  against  the  defendant,  after  default 
made  by  B. : — Held,  that  the  defendant  had 
signed  and  was  liable  upon  the  promissory  note 
as  principal,  and  that  as  there  was  no  evidence 
to  shew  tnat  the  plaintiffs  had  agreed  to  accept 
the  defendant  merely  as  surety,  he  was  not  en- 
titled to  be  treated  as  such.  York  City  and 
County  Banking  Company  v.  BainhridgCj  43 
L.  T.  732;  45  J.' P.  158. 

The  defendants  signed  a  note  as  security  for  a 
loan  from  a  club  of  which  they  were  members. 
By  the  rules  certain  payments  were  made  at 
every  monthly  meeting  for  particular  purposes : 
— Held,  that  the  defendants,  who  signed  as 
sureties  for  the  other  defendant,  had  no  right  to 
set  off  these  monthly  payments  by  the  principal, 
as  made  on  account  of  the  sum  secured  by  the 
note.     WriglU  v.  Hiehling^  15  L.  T.  245. 

Presentment  TTnneeetiary.] — Where  a  party 
guarantees  the  payment  of  a  promissory  note,  & 
it  is  not  duly  honoured  and  paid  by  the  maker, 
according  to  its  tenor  and  effect,  ho  is  liable  on 
his  guarantee,  if  the  note  is  not;,  paid  by  the 
maker  when  due,  without  any  presentment  to 
him  for  that  purpose.  Walton  v.  Mofcall^  13 
M.  &  W.  452  ;  2  D.  &  L.  410  ;  14  L.  J.,  Ex.  54. 

A.  guaranteed  to  B.,  that  if  B.  would  furnish 
O.  with  goods  on  credit,  and  draw  upon  C.  from 
time  to  time  for  the  price  of  them,  A.  would  pay 
for  the  goods.  B.  supplied  C.  accordingly,  and 
drew  upon  him,  for  the  price  of  the  goods,  a  bill, 
which  C.  accepted,  but  did  not  pay  at  maturity. 
In  an  action  a^inst  A.  by  B.  for  the  value  of  the 
goods,  he  was  not  able  to  prove  presentment  of 
the  acceptance  to  C.  for  payment,  nor  notice  of 
dishonour  to  A. : — Held,  that  it  was  not  requisite 
for  B.  to  produce  such  proof ;  for  since  A.  was 
not  a  party  to  the  bill,  but  only  a  collateral 
security,  he  was  not  entitled  to  take  advantage 
of  the  provisions  of  the  law  merchant  respecting 
transactions  on  bills  of  exchange  or  promissory 


notes ;  nor  could  he  set  up  any  laches  on  tl 
part  of  B.  with  respect  to  the  bill  in  questio 
unless  he  had  sustained  special  damage  thereb 
Hitclicoch  V.  Humph/rey^  6  Scott,  N.  R.  540 ; 
M.  &  G.  559 ;  12  L.  J.,  0.  P.  235  ;  7  Jur.  423. 

Interest.] — ^A  party  who  guarantees  the  di 
payment  of  a  bill  of  exchange  by  the  acceptor 
liable  for  interest  upon  it,  if  it  is  not  paid  wh( 
due.    Acherman  v.  Ekrensperger,  16  M.  &  T 
99  ;  16  L.  J.,  Ex.  3. 

Lending  Acoeptanoe.]— Where  a  plaintiff  le: 
his  acceptance  to  a  defendant : — Held,  that  tl 
term  implied  a  contract  of  indemnity,  and  mig] 
be  declared  on  as  such.  Reynold*  v.  Doyle, 
M.  k  G.  753  ;  2  Scott,  N.  R.  45  ;  1  Drink.  1. 

Bill  Broken — Cof  torn  as  to  implied  Anthorii 
from  Acoeptor  to  make  themselves  Liable  to  tbe 
Bankers.] — It  being  proved  to  be  the  comm< 
and  almost  invariable  practice  of  bill  brokers 
the  city  of  London  not  to  indorse  eadi  bill 
exchange  which  they  have  discounted  for 
customer  when  they  rediscount  it  with  th€ 
bankers,  but  to  give  to  the  bankers  a  genei 
guarantee  for  all  bills  which  they  rediscouj 
with  them : — Held,  that  when  an  accommod 
tion  bill  is  drawn  and  accepted  for  the  purpo 
of  raising  money  for  the  drawer  and  the  accept< 
the  drawer  in  discounting  the  bill  with  b: 
brokers  in  the  city  of  London  has  an  impli< 
authority  from  the  acceptor  to  deal  with  them 
the  ordinary  course  of  their  business,  and,  cons 
quently,  that  the  bill  brokers  have  an  implii 
authority  from  the  acceptor  to  make  themselv 
liable  on  the  bill  under  their  guarantee  to  the 
bankers,  and  are,  in  the  event  of  the  bankrupt 
of  the  acceptor,  entitled  to  prove  against  1 
estate  for  what  they  have  paid  to  the  bankers 
respect  of  the  bill  under  their  guarantee.  Buhc 
Ex  parte,  Fox,  In  re,  15  Ch.  D.  400  ;  50  L.  , 
Ch.  18  ;  43  L.  T.  165 ;  29  W.  R.  144— C.  A. 

See  alto  ca4eg  under  Bills  of  Exch/nge. 

When  Delay  Disoharges  'flnrety.] — See  II. 
it^ra. 


6.  Construction  and  Epfkot. 
a.  Generally. 

For  the  Court.] — In  an  action  on  a  guarante 
alleged  to  be  contained  in  a  letter  and  telegra 
in  which  there  were  no  words  of  doubtful  tww 
meaning,  and  the  extrinsic  facts  not  being 
controversy : — Held,  that  the  question,  wheth 
the  words  used  amounted  to  a  contract  of  gu 
rantee,  was  for  the  determination  of  the  cou 
alone.  Bank  of  Montreal  v.  Munster  Bank,  '. 
Ir.  R.,  C.  L.  47. 

Form  of  Instnunent.] — The  following  wor 
were  held  not  to  constitute  a  contract  to  gu. 
rantee  :  "  Our  friends  H.  and  M.  have  purchase 
a  cargo  from  G.  Last  year  there  was  delay  ai 
trouble  owing  to  bills  of  lading  coming 
different  lots,  and  through  more  than  one  Bourc 
and  without  insurances  being  perfected.  If  yc 
obviate  a  repetition  of  this  now  you  will  oblij 
us  much.  On  presentation  of  cash  order,  and  a 
documents  at  Union  Bank,  payment  will  1 
promptly  made.    Excuse  this  trouble."     Ih. 
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A.  &  Go.  bought  certain  wools  of  B.  &  Co., 
payable  by  the  buyers'  acceptance  at  eight 
months ;  but  before  the  sale  was  completed,  B. 
&  Co.  requiring  some  secority  in  consideration  of 
\L  per  cent^  obtained  the  following  instrument 
from  C,  signed  by  him  :  "  Oentlemen,  in  con- 
sideration of  11,  per  cent.  I  hereby  guarantee  the 
dae  and  correct  payment  of  half  the  amount  of 
136  bales  of  wool  sold  to  A.  &  Co.,  as  per  con- 
tract," &c.  Before  the  bill  given  to  A.  &  Co.  fell 
due,  a  fiat  in  bankruptcy  issued  against  C,  and 
shortly  afterwards  against  A.  &  Co.,  and  no 
dividend  was  declared  under  either  fiat.  The 
bill  was  duly  presented,  and  remaining  unpaid  : 
— Held,  that  the  instrument  was  a  guarantee. 
WUUs,  In  re,  4  Ex.  530 ;  19  L.  J.,  Ex.  30. 

Where  A.  wrote  an  older  to  B.  to  deliver  two 
pipes  of  spirits  to  C,  and  it  was  objected  that  it 
did  not  amount  to  a  guarantee,  but  was  a  mere 
order  for  the  delivery  of  goods,  without  any  pro- 
mise to  pay  for  them  : — Held,  that  the  effect  of 
the  order  was  either  to  make  A.  the  principal 
debtor  for  or  in  the  place  of  C,  or  to  make  him 
answerable  for  the  debt,  if  C.  should  make  de- 
faolt.    Langdale  v.  Parry,  2  D.  &  B.  337. 

b.  Continuing  Ghiarantees. 

Ttominatlon  of— Effeet  of  Death  and  Hotloe.] 
— A  continuing  guarantee  is  not  ipso  facto  re- 
voked by  the  death  of  the  guarantor.  But  notice 
of  the  death  of  the  guarantor  and  of  the  existence 
of  a  will,  given  to  the  holder  of  the  guarantee,  is 
constmctive  notioe  of  the  determination  of  the 
goarantee  as  to  future  advances.  CouWiart  v. 
CUwuntson,  5  Q.  B.  D.  42 ;  49  L.  J.,  Q.  B.  204 ; 
41  L.  T.  798  ;  28  W.  R.  365. 

A.  desiring  to  become  an  underwriting  member 
of  Lloyd^s,  B.  gave  a  guarantee  to  the  committee 
of  that  body  on  behalf  of  A.,  in  which  he  held 
himself  responsible  '*  for  all  his  engagements  in 
that  capacity  :" — Held  (affirming  the  decision  of 
Fry,  J.),  that  the  guarantee  was  not  determined 
bv  the  death  of  the  guarantor  or  by  notice  of  his 
death.  QdveH  v.  Gordon  (3  M.  &  R.  124) 
followed.  LloytTgy,  Harper,  16  Ch.  D.  290  ;  50 
L.  J.,  Ch.  140 ;  43  L.  T.  481  ;  29  W.  R.  452— C.  A. 
Affirming  49  L.  J.,  Ch.  217  ;  42  L.  T.  218  :  28 
W.  B.  419. 

A  firm  of  bankers  took  a  continuing  guarantee 
for  advances  to  a  customer,  in  the  form  of  a  joint 
and  several  bond.  One  of  the  sureties  died  and, 
after  notioe  thereof,  the  bank  made  further  ad- 
vances to  the  customer.  Held,  that  the  remain- 
ing surety  was  liable  for  such  advances.  Beckett 
V.  Addyman,  9  Q.  B.  D.  783 ;  51  L.  J.,  Q.  B.  597 
— C.  A. 

A  guarantee  was  determinable  by  six  months' 
notice.  The  guarantor  died,  leaving  as  his  exe- 
cutor the  debtor  on  whose  behalf  the  guarantee 
was  given.  The  creditors  to  whom  the  guarantee 
was  given  continued  to  make  advances  to  the 
debtor,  knowing  that  there  was  no  personal  es- 
tate to  answer  3ie  guarantee  : — Held,  that,  under 
the  circumstances,  the  creditors  were  not  en- 
titled to  the  benefit  of  the  guarantee  for  their 
advances  subsequent  to  the  death.  The  death 
alone  did  not  determine  the  guarantee.  Harrhs 
V.  fhwrett,  8  L.  R.,  Ch.  866  ;  42  L.  J.,  Ch.  502  ; 
29  L.  T.  84  ;  21  W.  R.  742.  Affirming  15  L.  R., 
El.  311  ;  28  L.  T.  182  ;  21  W.  R.  504. 

A.  having  guaranteed  thus :  '*  To  C.  D.  I 
request  yon  will  credit  B.  F.,  and  in  considera- 
tion thereof  I  guarantee  the  running  balance  : '' 


— Held,  that  this  promise  was  not  revoked  by 
A.'s  death  without  notioe  to  C.  D.  from  the  exe- 
cutor. Bradbury  v.  Morgan,  1  H.  &  C.  249 ; 
31  L.  J.,  Ex.  462 ;  8  Jur.,  N.  S^  918 :  7  L.  T. 
104. 

Withdrawal.]— Semble,  that  a   general 

guarantee  under  seal  may,  under  certain  circum- 
stances, be  withdrawn  upon  the  terms  of  paying 
all  that  may  be  due  under  it  at  the  time  of 
giving  notice  of  withdrawal.  Burgess  v.  Ere, 
13  L.  R.,  Eq.  450  ;  41  L.  J.,  Ch.  515  ;  26  L.  T. 
540  ;  20  W.  R.  311. 

Upon  a  bond  conditioned  for  a  collecting 
clerk  truly  accounting  for  and  paying  over 
moneys  received  by  him  from  time  to  time,  and 
at  all  times  during  his  continuance  in  the  ser- 
vice, the  obligor  cannot  discharge  himself  from 
further  liability  by  giving  notice  on  a  particular 
day  that  from  thenceforward  he  will  not  remain 
surety.     Calvert  v.  Gordon,  3  ]^I.  &  R.  124  ;  7  B. 

6  C.  809. 

Nor  can  the  personal  representative  of  the 
obligor  discharge  himself  by  such  notice.    Ih. 

A  surety  may  protect  himself,  by  stipulating 
in  the  guarantee  that  he  shall  be  at  liberty  to 
determine  his  liability  at  the  expiration  of  a 
specified  time  after  notice.    Ih, 

A  company,  by  deed,  guaranteed  the  defen- 
dants, upon  their  gross  annual  returns,  against 
loss  in  their  business,  during  the  term  of  two 
years,  by  purchasers  of  goods  becoming  bank- 
rupt. The  guarantee  was  subject  to  the  follow- 
ing condition  :  "  Every  guarantee  shall  be  made 
for  a  specified  term,  but  all  guarantees  upon  gross 
annual  returns,  floating  risks,  or  rent,  whatever 
may  be  the  original  term  of  the  same,  shall, 
from  the  expiration  of  such  original  term,  be 
treated  as  a  renewed  contract  of  the  like  nature 
and  conditions,  unless  either  the  member  inter- 
ested therein  or  the  board  of  directors  shall  give 
two  calendar  months'  notice  of  an  intention  not 
to  renew  the  same : " — Held,  that  in  the  event 
of  no  notice  being  given,  the  guarantee  became 
a  renewed  contract  for  any  one  period  of  two 
years  from  the  expiration  of  the  original  term, 
and  was  not  from  time  to  time  renewable. 
Solvency  Mutual  Guarantee  Company  v.  Froane, 

7  H.  &  N.  5  ;  31  L.  J.,  Ex.  193  ;  7  Jur.,  N.  S. 
899. 

To  an  action  on  the  deed  of  guarantee,  the 
defendants  pleaded  that,  at  the  expiration  of 
the  original  term,  the  guarantee  was  rescinded  : 
— Held,  no  objection  to  the  plea  that  it  did  not 
state  that  the  guarantee  was  rescinded  by  deed. 
Ih, 

To  an  action  on  the  agreement  for  the  gua- 
rantee for  non-pavment  of  the  money  falling  due 
on  the  renewal  of  the  original  term,  it  is  a  good 
plea  that  the  defendant  had  exonerated  the 
plaintiff  from  giving  notice  of  an  intention  not 
to  renew,  and  the  agreement  was  mutually  re- 
scinded, and  that  no  claim  had  been  made  since 
the  expiration  of  the  original  term  in  respect  of 
the  agreement  as  renewed.    Ih. 

A  guarantee  to  secure  moneys  to  be  advanced 
to  a  third  party  on  discount,  to  a  certain  extent, 
"  for  the  space  of  twelve  calendar  months,"  is 
countennandable  within  that  time.  Offord  v. 
Davies,  12  C.  B.,  N.  S.  748  ;  31  L.  J.,  C.  P.  319  ; 
9  Jur.,  N.  8.  22 ;  6  L.  T.  579  ;  19  W.  R.  758. 

Discharge  in  Bankruptcy.]  —  The  uncondi- 
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tional  discharge  of  a  debtor  in  liquidation  does 
not  release  his  sureties,  although  thej  do  not 
assent  to,  but  protest  against,  his  discharge. 
Mlu  V.  Wilm^t,  10  L.  R.,  Ex.  10 ;  44  L.  J.,  Ex. 
10 ;  31  L.  T.  764  ;  23  W.  R.  214  ;  S.  P.,  Jacob*, 
Ex  parte,  Jacobs,  In  re,  10  L.  R.,  Ch.  211 ;  44 
L.  J.,  Bk.  34  ;  31  L.  T.  745  ;  23  W.  R.  251  ;  and 
Clegg  v.  Gilbey,  2  Q.  B.  D.  209  ;  46  L.  J.,  Q.  B. 
325  ;  35  L.  T.  927  ;  26  W.  R.  311. 

The  defendant  gave  the  plaintiff  a  guarantee, 
to  the  extent  of  200Z.,  but  revocable  at  his  op- 
tion on  giving  him  notice  in  writing ;  and 
afterwards  became  bankrupt,  and  obtained  his 
certificate  of  conformity,  under  the  12  &  13  Vict, 
c.  106,  but  did  not  give  notice  to  determine  the 
guarantee  : — Held,  that  his  liability  was  a  con- 
tingent liability  within  s.  178,  and  that  the  cer- 
tificate was  a  bar  to  all  claims  under  the  gua- 
rantee. Boyd  V.  Rohiwt,  4  C.  B.,  N.  S.  749  ;  27 
L.  J.,  C.  P.  299  ;  4  Jur.,  N.  S.  1084. 

What  are  Continiiing.] — P.,  who  had  annually 
given  C.  a  guarantee  expressly  limited  for  a  year, 
by  each  of  which  P.  guaranteed  the  amount 
"for  the  time  being  due  "  from  F.  to  C.  for  coals 
sold  to  him,  gave  C.,  during  the  currency  of  the 
last  of  these  annual  guarantees,  a  guarantee 
which,  after  reciting  that  F.  was  indebted  to  C. 
in  2,205^.  3«.  9</.,  in  addition  to  his  liability  upon 
two  acceptances  of  P.  for  750Z.  each,  indorsed  by 
F.  to  C,  and  that  C.  was  pressing  for  the  imme- 
diate payment  of  the  2.205Z.  3«.  9<f.,  was  as 
follows  :  "  Now  I  do  hereby,  in  consideration  of 
your  forbearing  to  take  immediate  steps  for  the 
recovery  of  the  said  sum,  guarantee  the  payment 
of  and  agree  to  become  responsible  for  any  sum 
of  money  for  the  time  being  due  from  F.  to  you, 
whether  in  addition  to  the  2,205/.  3*.  9/f.  or 
not:" — Held,  that  this  was  a  continuing  gua- 
rantee, and  extended  to  a  debt  due  from  F.  to  C. 
for  goods  supplied  after  the  guarantee  had  been 
g^ven,  and  that  there  was  therefore  a  good 
consideration  for  such  guarantee.  Coles  v.  Pack, 
5  L.  R.,  C.  P.  65  ;  39  L.  J.,  C.  P.  63  ;  18  W.  R. 
292. 


Amounts  Due.] — ^A  father  gave  his  son  a 


Prim&  facie,  a  continuing  guarantee  limited  in 
amount  to  secure  a  floating  balance  is,ashetweeD 
surety  and  creditor,  a  guarantee  of  so  mudi  only 
of  the  debt  as  does  not  exceed  the  sum  named 
in  the  limitation,  for  it  is  to  be  presumed  that 
the  surety  does  not  contemplate  the  creditors 
allowing  the  debtor  to  become  indebted  to  him 
beyond  that  amount.  No  such  presamptioi] 
arises  where  the  debt,  in  respect  of  which  the 
bond  is  given,  is  an  ascertained  amount  exceed- 
ing the  sum  named  in  the  limitation.  Ellis  v 
Emmanuel,  1  Ex.  D.  167  ;  46  L.  J.,  Ex.  26  ;  34 
L.  T.  553  ;  24  W.  R.  832. 


TTntil  ITotioe.]— The  plaintiffs  (of  whon 


promissory  note  for  2,000Z.,  which  was  indorsed 
by  the  son,  and  discounted  by  a  banking  com- 
pany, who  took  from  the  father  an  agreement 
under  seal,  that  in  consideration  of  their  dis- 
counting the  note,  certain  deeds  of  the  father's 
deposited  at  the  same  time  should  remain  a 
security  for  all  money  due  or  to  become  due 
from  the  son  to  the  company  on  any  account 
whatsoever.  At  the  date  of  the  agreement  the 
son  owed  the  company  3,000/.  upon  a  running 
account,  and  the  amount  was  subsequently  in- 
creased to  5,000Z.  The  father  having  died : — 
Held,  that  the  agreement  was  a  continuing  i 
guarantee,  and  that  the  bank  was  entitled  to 
prove  against  the  father^s  estate,  not  only  for 
the  2,000/.,  the  amount  of  the  note,  but  for  all 
sums  due  to  them  from  the  son.  Burgess  v.  Ece, 
13  L.  R.,  Eq.  450  ;  41  L.  J.,  Ch.  515  ;  26  L.  T. 
540  ;  20  W.  R.  311. 

Where  a  bond  which,  on  the  face  of  it,  appears 
to  be  a  simple  money  bond,  is  given  to  secure  a 
sum  certain  with  interest,  it  must  be  construed, 
so  far  at  least  as  regards  the  surety,  as  given  to 
secure  the  debt  then  existing,  and  not  to  cover 
floating  balances.  Walker  v.  Hardman^  4  C.  & 
F.  258  ;  11  Bligh,  299.  See  Pease  v.  Hurst,  5 
M.  &  Rob.  88  ;  10  B.  &  C.  122. 


D.  had  been  in  the  habit  of  buying  goods] 
having  heard  of  a  bill  of  sale  given  by  D.  to  th< 
defendants,  declined  to  let  D.  have  certain  good 
which  he  had  then  bought  of  them  without  t 
telegram  from  the  defendants  that  they  woulc 
be  answerable  for  them.  They  sent  such  tele 
gram,  and  D.  had  the  goods,  and  in  due  tim( 
paid  for  them.  By  the  post  of  the  same  day  ox 
which  the  telegraxp  was  dispatched,  the  defen 
dants  sent  to  the  plaintifib  a  letter,  in  which 
after  referring  to  the  telegram,  and  stating  tha 
they  had  done  business  with  D.  for  five  years 
and  had  never  known  anything  dishonest  in  hii 
transactions,  they  wrote,  "  What  you  have  hean 
was  done  to  protect  him  from  a  dishonest  trades 
man,  and  will  in  no  way,  we  hope,  be  to  the  in 
jury  of  his  creditors.  Having  every  confidenc* 
in  him,  he  has  but  to  call  upon  us  for  a  cheque 
and  have  it  with  pleasure,  for  any  account  h 
may  have  with  you.  When  to  the  contrary,  w 
will  write  you  : " — Held,  that  this  letter  was 
continuing  guarantee  for  the  amount  of  good 
D.  should  buy  of  the  plaintiff  until  they  shoul 
hear  from  the  defendants  to  the  contrary.  N<fi 
tingham  Hide,  Skin,  ^c.  Company  v.  Bottrill, 
L.  R.,  C.  P.  694  ;  42  L.  J.,  C.  P.  266  ;  29  L.  1 
134  ;  21  W.  R.  739. 

Action  against  one  of  the  obligors  of  a  join 
and  several  bond.  By  the  condition  which  n 
cited  an  agreement  by  a  banking  firm,  to  dii 
count  bills,  and  otherwise  to  advance  to  one  c 
the  obligors  any  sums  of  money  not  exceeding  f 
any  one  or  more  time  or  times  200Z.  upon  8< 
curity,  the  bond  was  to  be  void,  if  the  obligor 
or  any  or  either  of  them,  should  pay  to  the  Ixanl 
ing  firm,  and  any  other  person  who  should  b< 
come  a  partner  in  the  firm,  all  such  sums  n( 
exceeding  200Z.,,as  the  firm  or  'any  future  par 
ner  should  advance  the  obligor  on  bills,  &< 
which  he  might  from  time  to  time  draw  upon  < 
get  discounted  by  them,  within  three  montl 
after  notice  to  pay  such  sums  : — Held,  first,  thi 
the  bond  was  a  continuing  security.  Batson 
Spearman,  3  P.  &  D.  77  ;  9  A.  &  E.  298. 

Held,  secondly,  that  an  averment  that  20C 
was  due,  and  that  notice  thereof  had  been  give 
to  the  defendant,  was  no  notice  to  him  to  pa 
and  so  the  non-payment  by  him  no  breach  of  tl 
condition  shewn.    lb, 

ITntil  Payment.] — R.  k  Co.  being  aboi 

to  open  an  account  with  the  Union  Bank,  tl 
defendant  and  one  Black  signed  the  followii 
guarantee  : — "  In  consideration  of  the  Unic 
Bank  agreeing  to  advance  and  advancing  to  ] 
k,  Co.  any  sum  or  sums  of  money  they  may  i 
quire  during  the  next  eighteen  months,  not  e 
ceeding  in  the  whole  1,000Z.,  we  hereby  joint 
and  severally  guarantee  the  payment  of   ai 
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snch  sum  as  may  be  owing  to  tho  bank  at 
the  expiration  of  the  said  period  of  eighteen 
months/'  1,000/.  was  placed  by  the  bank  to  the 
credit  of  R.  &  Co.'s  drawing  account,  and  R.  & 
Co.  were  debited  with  1,000Z.  in  a  loan  account. 
B.  &  Co.  from  time  to  time  drew  cheques  against, 
and  paid  money  to  the  credit  of,  their  drawing 
accOant.  Over  1,000/.  was  thus  paid  in  by  R.  & 
Co.,  and  they  were  not  debtors  on  the  drawing 
account  when  it  was  finally  closed.  The  loan 
account  remained  unaltered.  The  bank  sued  the 
defendant  for  1,000/,  on  the  guarantee,  and  after 
the  commencement  of  the  action  Black  paid  the 
bank  500/.  in  discharge  of  his  liability.  The  de- 
fendant did  not  ploMl  this  payment : — Held, 
that  the  guarantee  was  a  continuing  one,  and 
that  the  defendant's  liability  was  not  discharged 
by  the  payments  made  by  R.  fc  Co.  Laurie  v. 
ScMrjurld,  4  L.  R.,  C.  P.  622  ;  38  L.  J.,  C.  P. 
200. 


Limited  Credit.]— Certain  of  the  directors 


of  a  company  guaranteed  personally  to  the  com 
pany's  bankers  the  drafts  of  the  agent  of  the 
company  to  the  extent  of  1,000/.,  and  1,000/. 
farther,  undertaking  to  provide  the  bankers 
with  funds  to  meet  the  acceptances  before  ma- 
turity. The  company  kept  a  current  account 
with  the  bankers,  and  the  drafts  of  its  agent 
were  from  time  to  time  honoured  and  debited  to 
this  current  account.  One  of  the  guarantors 
died,  and  his  estate  was  under  the  administra- 
tion of  the  court.  The  company's  current  ac- 
count had  been  constantly  overdrawn  ;  at  the 
date  of  the  testator's  death  it  was  overdrawn  to 
the  amount  of  1,605/.  18*.  6r/.;  and  the  com- 
pany was  now  in  liquidation  :— Held,  that  the 
guarantees  given  were  a  continuing  security  not 
^tiKfied  by  the  earlier  credits  in  the  current 
account,  and  that,  therefore,  the  bankers  were 
entitled  to  prove  against  the  testator's  estate  for 
the  sum  of  1,605/.  18*.  Gd,  and  interest  at  four 
I>er  cent,  from  the  date  of  the  testator's  death. 
Bt^othy  In  re,  Urownhig  v.  Baldwin,  40  L.  T. 
248  ;  27  W.  R.  644. 

Other  Catei.]— The  defendant  gave  to  the 
plaintiff,  a  cattle  dealer,  a  guarantee  in  the  fol- 
lowing words  :— "  50/.  I,  J.  M.,  of  &c.,  will  be 
answerable  for  60/.  sterling  that  W.  Y.,  of  &c., 
butcher,  may  buy  of  Mr.  J.  H. : " — Held,  a  con- 
tinuing guarantee  to  the  extent  of  50/.,  as  it 
appeared  from  the  circumstances  under  which 
the  guarantee  was  given  that  the  parties  contem- 
plated a  continuing  supply  of  stock  to  W.  Y.  in 
his  trade  of  a  butcher.  Jleffield  v.  Meadowtt,  4 
L.  R.,  C.  P.  596  ;  20  L.  T.  74*6. 

Where,  by  a  written  guarantee,  A.  becomes 
bound  to  B.  for  any  debt  C.  may  contract  with 
him,  not  exceeding  100/.,  the  guarantee  is  not 
extinguished  by  one  dealing  between  6.  k.  C.  to 
that  amount,  but  extends  to  any  debt  of  100/. 
which  C.  may  afterwards  owe  to  B.  Merle  v. 
)»>//#,  2  Camp.  413. 

A  guarantee  by  the  defendant  to  the  plaintiff 
"  for  any  goods  he  hath  or  may  supply  W.  P. 
with,  to  the  amount  of  100/.,"  is  a  continuing 
or  standing  guarantee  to  that  extent  for  goods 
which  may  at  any  time  have  been  supplied  to 
W.  P.  until  the  credit  is  recalled,  although  goods 
to  more  than  100/.  have  been  before  supplied 
and  paid  for.  Mason  v.  Pritchard,  12  East, 
227  ;  2  Camp.  436. 
VOL.  VI, 


An  undertaking  to  be  answerable  to  a  given 
amount  for  any  goods  supplied  by  A.  to  B.,  after 
!  goods  to  that  amount  have  been  supplied  and 
paid  for,  still  remains  in  force  while  A,  supplies 
B.  with  goods  on  the  same  footing,  until  revoked 
by  the  surety.  But  as  soon  as  A.  alters  the 
credit  on  which  he  supplies  the  goods  to  B.,  the 
surety  is  discharged.  Bartow  v,  Bennett,  3 
Camp.  220. 

"  I  hereby  agree  to  guarantee  the  payment  of 
goods,  to  be  delivered  in  umbrellas  and  parasols 
to  I.  and  E.  B.,  according  to  the  custom  of  their 
trading  with  you,  in  200/. ; "  and  the  custom  of 
trading  between  the  plaintiff  and  I.  and  E.  S. 
being  to  make  up  monthly  accounts  of  goods  de- 
livered, and  for  I.  and  E.  S.  to  give  acceptances 
for  the  amount  of  each  monthly  account,  is 
a  continuing  guarantee.  Ilargrave  v.  Smee, 
3  M.  &  P.  573  ;  6  Bing.  244. 

"  In  consideration  of  your  supplying  my 
nephew  V.  with  china  and  earthenware,  I 
guarantee  the  payment  of  any  bills  you  may 
draw  on  him  on  account  thereof,  to  the  amount 
of  200/.,"  is  a  continuing  guarantee,  and  the 
defendant  is  liable  upon  it,  although,  after  it 
was  given,  goods  to  a  greater  amount  than  200/. 
have  been  supplied  to  and  paid  for  by  V.  Mayer 
V.  litaac,  6  M.  &  W.  605  j  4  Jur.  437. 

The  following  guarantee,  "  In  consideration 
of  your  agreeing  to  supply  goods  to  K.  at  two 
mouths'  credit,  I  agree  to  guarantee  his  present 
or  any  future  debt  with  you  to  the  amount  of 
60/.  Should  he  fail  to  pay  at  the  expiration  of 
the  above  credit,  I  bind  myself  to  pay  you 
within  seven  days  from  the  date  of  receiving 
notice  from  you,"  is  a  continuing  guarantee. 
Martin  v,  Wn/j7U,  6  Q.  B.  917  ;  9  Jur.  178. 

"  In  consideration  of  your  extending  the 
credit  already  given  to  my  son,  and  agreeing 
to  draw  upon  him  at  three  months  from  the 
1st  of  the  following  month  for  all  goods  pur- 
chased up  to  the  20th  of  the  preceding  month,  I 
hereby,  at  your  request,  guarantee  the  payment, 
and  agree  to  pay  you  any  sum  that  shall  be  due 
and  owing  to  you  on  his  account  for  goods  sup- 
plied," is  a  continuing  guarantee.  Hitchcock  v, 
Humphre^y,  6  Scott,  N.  R.  540  ;  5  M.  &  G.  559  ; 
12  L.  J.,  C.  P.  235  ;  7  Jur.  423. 

"  In  consideration  of  the  plaintiff  having 
agreed  to  stay  all  further  proceedings  at  law 
against  the  defendant,  I  hereby  undertake,  and 
promise  and  agree  with  the  plaintiff,  that,  if 
J.  B.  M.  shall  die  in  the  lifetime  of  his  father,  I 
will,  within  six  months  after  his  father's  de- 
cease, pay  the  plaintiff  165/.,"  is  a  guarantee 
continuing,  and  may  be  declared  on  as  exe- 
cutory. Tanner  v.  Moore,  9  Q.  B.  1  ;  15  L.  J., 
Q.  B.391  ;  llJur.ll. 

A  bond  conditioned  to  indemnify  and  save 
harmless  the  obligees,  for  "  such  sums  as  they  in 
their  banking  business  should  within  ten  years 
advance  or  pay,  or  be  obliged  to  advance  or  pay 
for  or  on  account  of  their  accepting,  discounting, 
&c.,  any  bill  of  exchange,  notes,  &c.,  which  A. 
should  from  time  to  time  draw  upon  or  make 
payable  at  their  house;  and  also  other  sums 
which  they,  within  the  period  aforesaid,  should 
otherwise  lay  out,  pay,  &c.,  on  the  credit  of  A., 
or  on  his  account ;  and  also  all  such  wages  and 
allowances  for  advancing,  paying,  &c.,  such  bills, 
&;c.,  advances,  payments,  &c.,  engagements,  and 
accommodations,  not  exceeding  5,000/.  in  the 
Whole,  together  with  interest  on  such  advances, 
&c." — guarantees  running  accounts,  and  is  not 
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satisfied  by  the  first  payment  of  5,0007. 
Williams  v.  Jiaivlitigatif  3  Bing.  71  ;  10  Moore, 
362  ;  R.  &  M.  233. 

The  following  guarantee — "  Whereas  W.  C.  is 
indebted  to  you  in  a  sum  of  money,  and  may 
have  occasion  for  further  purchases  from  you ; 
as  an  inducement  to  you  to  sell  him  such  goods, 
and  continue  your  dealings  with  him,  I  agree 
and  undertake  to  guarantee  you  in  lOOZ.,  payable 
to  you  in  (Jefault  on  the  part  of  W.  C.  for  two 
months  " — is  a  continuing  guarantee.  Allan  v. 
Kenning,  2  M.  &  Scott,  769  ;  9  Bing.  618. 

The  defendant's  son  being  indebted  to  the 
plaintiffs  for  goods  supplied  to  the  amount  of 
170Z.,  which  was  made  up  of  several  small 
monthly  accounts,  was  pressed  for  payment  or 
security.  He  thereupon  paid  9Z.  in  cash,  and 
gave  a  promissory  note  for  61Z.,  and  a  guarantee 
by  the  defendant  in  the  following  terms  :  "  In 
consideration  of  the  credit  given  by  the  H.  G. 
Go.  to  my  son  for  coal  supplied  by  them  to  him, 
I  hold  myself  responsible  as  a  guarantee  for  the 
sum  of  100/.,  and,  in  default  of  his  payment  of 
any  accounts  due,  I  bind  myself  to  pay  the  H. 
G.  Co.  whatever  may  be  owing,  to  an  amount 
not  exceeding  lOOZ."  The  supply  of  goods 
having  been  subsequently  continued,  and  a 
further  debt  contracted,  exceeding  100/. : — 
Held,  that  the  defendant  was  liable  to  pay 
100/.  towards  the  price  of  the  goods  supplied  to 
his  son  after  the  date  of  the  guarantee.  Wood 
T.  Priestner,  2  L.  R.,  Ex.  282;  36  L.  J.,  Ex. 
127— Ex.  Ch. 

A  guarantee  in  the  following  words — "  I  hereby 
agree  to  be  answerable  for  the  payment  of  50/. 
for  T.  Lerigo,  in  case  T.  Lerigo  aoes  not  pay  for 
the  gin  which  he  receives  from  you,  and  I  will 
pay  the  amount,"  is  not  a  continuing  guarantee. 
NichoUon  V.  Paget,  1  C.  &  M.  48  ;  3  Tyr.  164  ;  5 
C.  &  P.  395, 

A  written  memorandum  to  guarantee  the  pay- 
ment of  A.  to  the  extent  of  60/.  at  quarterly  ac- 
count, bill  two  months,  for  goods  to  be  purchased 
by  him  of  the  plaintiff,  is  not  a  continuing  gua- 
rantee to  that  extent  for  goods  to  be  suppUed  at 
any  time  to  A.  until  the  credit  is  recallea,  but  is 
applicable  only  to  the  first  quarterly  payment 
after  it  was  given.  Melville  v.  ITayaen,  3  B.  & 
A.  593. 

A  bond  entered  into  by  A.  and  B.  to  the  plain- 
tiff, to  enable  A.  to  carry  on  his  trade,  conditioned 
for  the  payment  of  all  such  sums  not  exceeding 
3,000/.,  which  should  at  any  time  thereafter  be 
advanced  by  the  pUiintiff  to  A.,  is  not  a  continu- 
ing guarantee  to  the  extent  of  3,000/.  for  ad- 
vances made  at  any  time,  but  only  a  guarantee 
for  advances  once  made  to  the  extent  of 
3,000/.  Kirby  v.  Marlborough  QDuke'),  2  M.  & 
S,  18. 

"  I  hereby  agree  to  be  answerable  to  K.  for 
the  amount  of  five  sacks  of  flour,  delivered  to 
T.,  payable  in  one  month,  Nov.  18th,  T.  G.,"  is  a 
guarantee  for  flour,  not  exceeding  five  sacks 
delivered  at  one  time,  and  not  a  continuing 
guarantee  for  parcels  delivered  at  various  subse- 
quent periods,  though  not  exceeding  in  the 
whole  five  sadts.  Kay  v.  Grotes,  6  Bing.  276  ; 
3  M.  &  P.  634  ;  4  C.  &  P.  72. 

A  guarantee  for  the  payment  of  coals  to  the 
amount  of  50/.,  for  which  the  defendant  would 
be  answerable  at  any  time,  is  not  a  continuing 
guarantee.    Bovill  v.  Turner,  2  Chit.  206. 

Amount  of  Liability  on.] — See  post,  col.  154. 


c.  Conditional  Guarantees. 

Hatnre  of  Condition.] — A  bank  having  ad- 
vanced certain  sums  to  a  company,  made  a 
further  advance  upon  the  personal  security  of 
three  of  the  directors.  Five  of  the  guarantors 
for  the  amount  secured  by  an  earlier  bond 
signed  an  agreement  that  they  would  join  the 
three  directors  in  guaranteeing  repayment  to 
the  bank  of  the  further  advance  in  equal  pro- 
portions with  the  three  directors.  One  of  the 
five  who  signed  this  agreement  stated  by  his 
affidavit  that  his  signature  (if  he  did  sign)  was 
obtained  "  on  the  express  engagement  and  un- 
derstanding" that  the  agreement  should  be 
signed  by  all  the  guarantors  for  the  sum  secured 
by  the  bond  :— Held,  that  the  words  "exprera 
understanding"  were  utterly  unmeaning,  and 
that  the  court  would  never  pay  any  attention  to 
a  statement  that  something  was  done  on  an 
express  engagement,  unless  the  engagement  was 
spoken  to  in  a  manner  which  was  admissible  in 
evidence.    Dallas  t.  Walls,  29  L.  T.  599— C.  A. 

Proseoution  of  Servant  for  Embenlement.] — 
By  an  agreement  and  a  policy  of  insurance  the 
defendants  agreed  to  reimburse  the  plaintiff  any 
pecuniary  loss,  to  the  amount  of  1,000/.,  which 
he  might  sustain  by  reason  of  any  such  fraud  or 
dishonesty  of  A.  in  connection  with  his  employ- 
ment by  the  plaintiff,  as  should  amount  to 
embezzlement,  and  should  be  committed  and 
discovered  during  the  continuance  of  the  policy. 
The  policy  provided  (among  other  tnings) 
"  that  the  employer  shall,  if  and  when  required 
by  the  company,  but  at  the  expense  of  the 
company,  if  a  conviction  be  obtained,  use  all 
diligence  in  prosecuting  the  employed  to  convic- 
tion for  any  fraud  or  dishonesty  as  aforesaid, 
which  he  shall  have  committed,  and  in  conse- 
quence of  which  a  claim  shall  have  been  made 
under  this  policy,  and  shall,  at  the  company's 
expense,  give  all  information  and  assistance^  to 
enable  the  company  to  sue  for  and  obtain  reim- 
bursement by  the  employed  or  his  estate  of  any 
money  which  the  company  shall  have  become 
liable  to  pay  :  "—Held,  by  Lords  Blackburn  and 
Watson  (Xord  Selbome,  C,  diss.),  that  the  pro- 
secution of  A.  for  embezzlement  was  a  condition 
precedent  to  the  plaintiff*s  right  of  action  upon 
the  policy.  London,  Oaurantee  and  Aeciacnt 
Company  v.  Fearnley,  5  App.  Cas.  911  ;  43  L.  T. 
390  ;  28  W.  R.  893  ;  45  J.  P.  4— H.  L.  (Ir.) 

Completion  in  aooordanee  with  Contract — 
Surveyor*!  Certiiloate.]  —  The  respondent  ad- 
vanced money  to  the  appellant  on  a  guarantee  to 
be  repaid  "  on  the  completion  of  six  houses  in 
accordance  with  a  contract  between  myself  and 
T."  One  of  the  terms  of  the  contract  was  that 
the  houses  were  to  be  built  to  the  satisfaction  of 
a  surveyor,  and  payment  was  to  be  made  upon 
his  certificate.  I^o  such  certificate  had  been 
given.  In  an  action  on  the  guarantee,  brought 
by  the  respondent  against  the  appellant,  the  jury 
found  that,  as  a  matter  of  fact,  the  houses  were 
completed : — Held,  that  the  respondent  was  en- 
titled to  recover,  notwithstanding  the  absence  of 
the  certificate.  Lewis  v.  Hoare,  44  L.  T.  66 ;  29 
W.  R.  357— H.  L.  (E.). 

DoTiation.]— C.  &  Co.,  before  their  bank- 


ruptcy, guaranteed  to  A.  the  payment  of  300/. 
for  the  erection  of  a  sugar-mill  for  D.  on  the  pro- 
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duction  of  a  certificate  from  the  engineer  that  the 
mill  was  erected  according  to  the  tenns  of  a  speci- 
fication ;  A.  produced  a  certificate  of  the  erection 
of  the  mill,  stating,  however,  a  deviation  from  the 
original  plan,  with  the  consent  of  D.;  upon  which 
V.  &  Co.,  without  making  any  objection  to  such 
deviation,  informed  A.  ihBt  it  was  not  in  their 
power  to  pay  the  money  : — Held,  that  A.  might 
prove  the  3007.  under  the  fiat  issued  against 
C.  &  Co.    AshweU,  Exjmrte,  2  Deac.  &  Chit.  281. 

Gonditum  that  Kotiee  of  DiBhonesty  should  he 
giTOB.] — ^The  guarantors,  by  their  agreement, 
contracted  to  guarantee  the  plaintiff  against  loss 
sustained  from  any  act  of  fraud  or  dishonesty  by 
a  rate  collector,  or  from  any  failure  on  his  part 
to  collect  and  pay  into  the  Bank  of  Ireland  the 
rates  to  be  collected  by  him,  and  produce  to  the 
plaintiff,  as  collector-general,  the  receipt  of  the 
bank  for  such  payment,  or  from  any  £iilure  on 
his  part  to  deliver  to  the  plaintiff  true  accounts 
of  the  moneys  collected,  and  lists  of  the  persons 
in  arrcar,  "provided  that  the  plaintiff  should, 
within  ten  oays  after  the  discovery  by  him  of 
any  fraud  or  dishonesty  of  the  ^  said  persons 
employed,*  and  of  any  matter  in  respect  or  which 
any  claim  may  be  intended  to  be  made,  give 
notice  in  writing,  at  the  office  of  the  society,  as 
far  as  the  case  will  admit,  of  all  the  particulars 
thereof  :  and  after  any  such  discovery,  the 
guarantee  herein  contained  shall,  as  to  loss  by 
any  act  of  fraud  or  dishonesty,  snbsequent 
thereto,  be  at  an  end  : " — Held,  that  the  proviso 
required  notice  to  be  given  of  such  fraud  or  dis- 
honesty only  as  would  form  the  foundation  of  a 
claim  under  the  guarantee  and  did  not  impose 
upon  the  plaintiff  an  obligation  to  give  notice  if 
he  discovered  that  fraud  or  dishonesty  had  oc- 
curred on  the  part  of  the  person  employed, 
before  the  guarantee  was  entered  into  or  the 
employment  under  himself  commenced.  Byrite 
T,  Muzio,  8  L.  R.,  Ir.  396. 

Kotiee  of  Anean.]— The  defendants  were 
sarcties  for  the  repayment,  by  weekly  instal- 
ments, of  money  borrowed  by  A.  of  a  loan  society. 
One  of  the  rules  of  the  society  provided  "  that 
if  any  member  becomes  more  than  four  weeks* 
payments  in  arrear  the  committee  immediately 
mform  the  sureties  of  the  same,  and  have  power 
ifi  institute  legal  proceedings  against  them."  A. 
died,  being  more  than  four  weeks*  payments  in 
arrear,  but  no  application  was  made  to  the 
sureties  until  two  years  afterwards  : — Held,  that 
the  rule  was  no  part  of  the  contract  between  the 
society  and  the  sureties,  and  that  the  omission  to 
give  notice  in  pursuance  of  it  did  not  afford  an 
equitable  def  ence.to  an  action  against  the  sureties. 
Price  ▼.  Kirkham,  3  H.  &  C.  437  ;  34  L.  J.,  Ex. 
35  ;  11  L.  T.  314. 

Ob  ConditioB  of  Othen  Joining.]— The  defen- 
dant signed  a  guarantee  upon  a  condition,  orally 
agreed  to,  that  H.  should  also  sign  as  a  co- 
security.  M.  did  not  sign,  and  subsequently, 
and  without  notice  of  the  condition,  the  gua- 
rantee was  signed  by  the  plaintiff,  who,  having 
been  obliged,  upon  the  default  of  the  principal 
debtor,  to  pay  the  whole  debt,  sought  to  recover 
contribution  from  the  defendant  in  the  ordinary 
course  for  money  paid  to  his  use  : — Held,  that 
condition  was  a  good  defence  to  the  action. 
Barry  v.  Moroney^  8  Ir.  R.,  C.  L.  554 — Ex.  Ch. 

A  surety,  who  has  contracted  to  become  so  on 


the  underatanding  that  he  is  to  be  co-surety  with 
another,  is  wholly  released  in  equity  if  the  in- 
tended co-surety  does  not  execute.  Ecans  v, 
Bremridge,  2  Kay  &  J.  174  ;  25  L.  J.,  Ch.  102  ; 
2  Jur.,  N.  S.  134.  Affirmed,  8  De  G.,  M.  &  G. 
100  ;  25  L.  J.,  Ch.  334  ;  2  Jur.,  N.  S.  311. 

In  an  action  against  a  surety  on  an  equitable 
plea,  founded  on  the  non-execution  of  the  secu- 
rity by  a  co-surety  : — Held,  that  there  must  be 
evidence  of  an  agi'cement  by  the  plaii^tiff  with 
the  defendant  that  such  co-surety  should  execute, 
or  that  the  defendant  executed  on  the  faith  of 
the  other's  doing  so,  and  where  the  proposal  of 
another  surety  came  from  the  plaintiff,  and  was 
not  at  the  time  made  a  condition  by  the  defen- 
dant, the  defence  failed.  Traill  v.  Gihhoiut^ 
2  F.  &  F.  358. 

A  surety,  who  has  executed  a  bond  on  the 
faith  of  its  being  executed  by  the  principal 
debtor  also,  cannot  be  released  from  his  obliga- 
tion on  the  ground  that  the  principal  has  never 
executed  it,  if  the  principal  has  executed  an 
instrument  on  whicn  the  surety  may  sue  him 
and  become  a  specialty  creditor  of  his,  Cooprr 
V.  Brans,  4  L.  R.,  Eq.  45  ;  36  L.  J.,  Ch.  431 ;  15 
W.  R.  609. 

To  a  declaration  stating  that  T.  was  the  lessee 
of  certain  tolls,  and  that  S.  and  the  defendant 
agreed  to  join  with  T.  in  a  bond,  conditioned  for 
payment  of  the  rent  under  the  lease  ;  and  alleg- 
ing as  a  breach  that  the  defendant  refused  to 
join  T.  in  the  bond  ;  the  defendant  pleaded,  first, 
that  at  the  time  of  tendering  the  bond  to  him, 
S.  had  not  execute  the  same,  nor  was  he  present 
ready  to  execute  it  jointly  with  the  defendant ; 
and  secondly,  that  S.  died  before  the  commence- 
ment of  the  suit,  and  that  before  his  death  the 
bond  was  not  tendered  to  the  defendant  for 
execution,  nor  was  he  requested  to  execute  it : — 
Held,  that  the  pleas  were  bad,  Hornc  v.  RamS' 
dale,  9  M.  &  W.  329. 

In  an  action  for  a  balance  due  upon  a  note,  it 
appeared  that  the  amount  had  been  advanced  by 
the  payee  to  one  of  the  makers,  on  his  under- 
taking that  three  other  persons,  of  whom  the 
defendant  was  one,  would  sign  it  with  himself 
as  his  sureties.  Two  of  the  three  did  sign  it, 
and  the  money  was  advanced.  The  defendant, 
when  aftcrwufds  applied  to,  declined  to  sign  it 
for  some  time,  declaring  that  he  had  not  autho- 
rized a  note  for  so  large  an  amount ;  but  ulti- 
mately he  signed  it,  and  made  payments  upon 
account : — ^Held,  that  he  was  liable  upon  it  for 
the  balance.  Dodge  v.  Pringle,  29  L.  J,,  Ex. 
115. 

The  defendant  in  two  letters,  addressed  to 
C.  J.,  the  brother  of  the  plaintiff's  intestate,  R.  J., 
in  the  first  of  which  he  pressed  C.  J.  to  join,  and 
to  induce  his  brothers  to  join  in  a  security  for 
the  repayment  of  money  to  be  advanced  to  the 
defendant  for  carrying  on  a  suit  in  chancery ; 
and  in  the  second  he  again  urged,  that  they 
should  lend  their  names  for  this  purpose,  and 
added,  *^  I  should  consider  it  a  matter  of  favour 
to  myself,  if  your  brothers  vdll  join,  and  I  will 
see  that  they  come  to  no  harm."  C.  J.,  in  con- 
sequence, joined  in  the  security : — Held,  that  the 
letters  amounted  to  an  actual  guarantee,  on 
which  the  defendant  was  liable  to  the  plaintiff ; 
and  not  merely  to  a  representation,  with  a  view 
to  the  parties  doing  an  act  against  the  conse- 
quence of  which  they  should  afterwards  be 
protected.  Jotws  v.  William,  7  M.  &  W.  493 ; 
9  D.  P.  C.  252. 

F  2 


135 


PRINCIPAL    AND    SURETY— TAe  Contract. 


13( 


That  Life  IiuiiLrance  slionld  be  effected.] — 

By  a  mortgage  deed  between  the  mortgagor  and 
two  others,  as  sureties,  and  the  mortgagee,  after 
reciting  that  the  mortgagor  was  possessed  of 
certain  hereditaments,  and  of  a  policy  of  insur- 
ance on  his  life  for l.j  and  that  the  miort- 

gagee  had  agreed  to  lend  him  1,000Z.  to  be  secured 
as  therein  provided,  and  that  "  upon  treaty  for 
the  loan,  it  was  agreed  that  the  repayments 
should  be  further  secured  by  the  sureties  joining 
in  the  deed  ; "  the  mortgagor  mortgaged  the 
hereditaments  and  the  policy  of  insurance  for 
1.,  and  all  moneys  assured  or  to  become  pay- 
able under  it,  as  secuiity  for  the  debt.  There 
were  covenants  by  the  mortgagor  and  the  two 
other  sureties  to  pay  the  interest,  and  to  pay  the 
premiums  on  the  policy  and  any  sums  necessarj' 
for  effecting  another,  if  it  should  become  void. 
There  was  a  power  of  sale  by  the  mortgagee  of 
the  hereditaments  and  the  policy.  The  mort- 
gagor covenanted  that  if  the  mortgagee  should 
be  unable  to  execute  the  power  of  sale,  or  if  the 
proceeds  should  not  be  sufficient,  he  would  pay 
the  deficiency  to  the  amount  of  300Z.  To  an 
action  on  this  covenant  it  was  pleaded  that  no 
policy  was  effected  :  and  that  one  of  the  sureties 
had  not  executed  the  deed : — Held,  first,  that 
it  was  a  condition  precedent  that  a  policy  should 
have  been  effected.  Coyte  v.  Blphiclt.  22  W.  R. 
541. 

Held,  secondly,  that  in  the  absence  of  express 
provision  it  was  not  a  condition  precedent  that 
the  other  surety  had  signed.    lb. 

To  supply  DeficiexLoy  on  **  Sale ''  being  Com- 
pleted.]— In  consideration  that  the  plaintiff 
would  advance  1,200/.  to  a  third  person,  on  the 
mortgage  of  leasehold  premises,  the  defendants 
promised  that  if,  after  any  sale  of  the  premises, 
duly  made  under  the  power  of  sale  to  be  con- 
tained in  the  mortgage  deed,  the  purchase-money 
should  not  be  sufficient  to  satisfy  the  principal 
sum,  and  all  interest,  costs,  charges  and  expenses 
which  might  be  due  in  respect  of  the  mortgage, 
tliey  would  immediately  thereafter  make  good  and 
pay  to  the  plaintiff  such  deficiency,  whether  the 
same  should  be  occasioned  by  any  defect  in  the 
title  to  the  premises  or  otherwise  howsoever. 
The  premises  having  been  put  up  to  auction 
under  the  power  of  sale,  were  knocked  down  to 
A.  for  650Z.,  and  A.  paid  a  deposit  of  100/.  and 
signed  the  usual  contract ;  but  he  afterwards 
declined  to  complete  the  purchase,  on  the  ground 
of  the  vendor's  mability  to  produce  the  receipts 
for  ground-rent;  and  the  plaintiff  brought  an 
action  against  him  to  recover  damages  for  his 
alleged  breach  of  contract,  which  action  was 
Ftill  pending  : — Held,  that  a  concurrent  action 
ngainst  the  defendants,  upon  their  guarantee, 
was  premature;  the  word  "sale"  in  that  in- 
strument meaning  a  sale  completed,  so  that  the 
deficiency  which  was  to  be  made  good  by  the 
defendant  could  be  ascertained.  3{oor  v.  Hoberts. 
3  C.  B.,  N.  S.  830. 

To  Pay  out  of  "Eeceipts."]— A  contract,  by 
way  of  guarantee,  to  pay  over  to  the  creditor 
moneys  received  as  the  proceeds  of  the  property 
of  the  debtor,  is  conditional,  not  onlv  upon  the 
receipt  of  money,  the  proceeds  of  such  property, 
but  on  the  receipt  of  such  money  properly  pay- 
able to  him,  and  docs  not  apply  to  money  re- 
ceived only  subject  to  a  prior  claim  of  a  third 
party,  and  which,  therefore,  is  not  payable  to 


the  creditor.  Jvj)2f  v.  HicJtardwnj  26  L.  J.,  Ex 
261, 

Oiving  BatiBfactory  Eeferences.]— By  a  writte: 
guarantee  in  consideration  that  the  plaintiff 
would  stay  execution  upon  a  judgment  agains 
T.,  until  a  day  named,  the  defendant  undertoo 
that  the  balance  of  debt  and  costs  should  b 
paid  to  the  plaintiffs  on  or  before  that  flay,  an 
if  not  paid  by  T.,  the  defendant  undertook  to  pa 
it,  and,  in  consideration  of  the  undertaking,  th 
plaintiffs  agreed  to  stay  execution  until  that  da 
if  the  defendant  gave  *M.  satisfactory  reference 
as  to  his  ability  to  pay  the  amount,  but  nc 
otherwise  ;  and  if  the  references  were  not  sati 
factory,  the  guarantee  to  be  given  up  within 
Aveek  : — ^Held,  that,  assuming  the  plaintiffs  migl 
waive  the  stipulation  as  to  satisfactory  reference 
it  being  a  condition  inserted  for  their  benefi 
they  could  not  enforce  the  guarantee  against  tl 
defendant  until  they  had  given  him  notice  of  tl 
waiver.  Morten  v.  Marshall^  2  H.  &  C.  305  ;  l 
L.  J.,  Ex.  54 ;  9  Jur.,  N.  S.  651  ;  8  L.  T.  462. 

Supply  of  a  Certain  Quantity  of  Goods.]— 

declaration  stated,  that  in  consideration  that  tl 
plaintiff,  at  the  request  of  the  defendant,  wou 
sell  and  deliver  to  S.,  on  credit,  goods  of  t 
price  to  an  extent  not  exceeding  lOOZ.,  the  defe 
dant  promised  the  plaintiff,  that,  if  S.  did  n 
pay  for  the  same,  he  would  do  so  on  receivi 
three  months'  notice  requiring  payment.  At  t 
trial,  the  following  guarantee  was  proved : — " 
consideration  of  your  supplying  S.  with  goods 
the  extent  of  100/.,  I  undertake  to  pay  you  J 
the  same,  if  he  docs  not,  on  receiving  th: 
months'  notice:" — Scmble,  that  there  was 
variance  between  the  declaration  and  1 
guarantee  proved ;  but  assuming  the  true  c< 
struction  oi  the  guarantee  to  be,  that  the  del^ 
dant  was  not  to  be  liable  until  100/.  worth 
goods  had  been  supplied,  the  declaration  mij 
be  amended  accordingly.  Dhnmock  v.  Stni 
14  M.  &  W.  758  ;  15  L.  J.,  Ex,  65. 

Advance — "  Work  to  be  Done  as  Security.'' 

H.  k  Sons  being  engaged,  under  a  written  contr 
in  the  erection  of  certain  engineers'  work  for 
for  which  iron  and  brass  castings  were  requii 
and  Hill,  the  founder  from  whom  the  cast! 
were  procured,  having  a  claim  against  H.  &  S 
to  the  amount  of  218/.  for  goods  already  suppl 
and  refusing  to  continue  to  supply  without 
tainirig  payment  or  security  for  that  sum, 
consented  to  give  H.  a  guarantee  in  the  follow 
term  :  "  May  22,  1861.    Mr.  J.  N.  agrees  to 
to  Mrs.  Hill,  ironfounder,  on  H.  &  Sons'  accoi 
218/.,  being  the  amount  owing  to  her  by  th 
together  with  interest,  in  six  months  from, 
above  date,  providing  he  has  work  done  a* 
curity  for   the   same."    In  an  action  by 
representatives  of  Hill  against  N.  on  this  gua: 
tee: — Held,    that  it  was  a  condition    of 
liability  thereon,  that,  at  the  end  of  the 
months,  work  should  have  been  done  by  I 
Sons  for  him  in  respect  of  which  a  debt  sh( 
be  due  from  him  to  them ;  and  that  the  plan 
could  not  recover  without  producing  the  cont 
between  H.  &  Sons  and  N.,  under  which 
work  was  done.    Hill  v.  Knttall,  17  C.  B.,  J 
262. 

To  induce  Hill  to  go  on  Avith  the  casting 
the  meantime,  the  following  memorandum 
drawn  up  and  signed  by  her,  by  H.  &  Sons, 
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byN.-  "Maj22,  1861.  M.  Hill  agrees  to  make 
and  deliver  castings  required  for  N.'s  shed,  as 
usual,  and  N.  to  pay  for  the  same  in  monthly 
payments  on  H.  &  Sons'  account :"— Held,  that 
the  representatives  of  Mrs.  Hill  were  entitled  to 
recover  from  N.  the  price  of  castings  delivered 
to  H.  &  Sons  under  this  agreement,  without 
shewing  that  they  were  used  by  them  in  the 
worlk  done  for  N.    lb. 

Indemnity  aa  to  Costf— Farther  Proeeedings.] 
A  plaintiff,  having  been  sued  by  C.  on  a  cause  of 
action,  as  to  which  he  would  have  had  an  action 
over  against  the  defendants,  and  they  against 
other  parties,  and  C.  having  been  nonsuited  in 
the  former  action,  but  having  tendered  a  bill  of 
exceptions,  the  plaintiff  entered  into  a  written 
agreement  with  the  defendants,  reciting  that  C. 
would  consent  to  forego  further  proceedings  if  he 
was  not  called  upon  for  costs  by  the  now  plaintiff 
on  the  nonsuit,  and  that  they  should  pay  an  equal 
proportion  of  the  costs,  and  that  he  should  in- 
demnify them  from  all  further  costs : — Held, 
that  this  was  conditional  on  C.*s  going  no 
farther,  for  that  otherwise  there  Avould  he  no 
consideration ;  and  that  C.  having  moved  for  a 
new  trial,  the  defendants  were  not  liable.  Crick 
T.  Warren,  2  F.  &  P.  348. 

A  declaration,  stating  that  the  plaintiffs  com- 
menced an  action  against  A.  to  recover  a  sum 
dne  to  them  from  A.,  and  another  action  against 
B.,  as  a  party  liable  in  respect  of  the  same  debt ; 
that  in  consideration  that  the  plaintiffs  would 
consent  to  stay  the  proceedings  in  the  action 
against  A.  until  a  given  day,  and  would  proceed 
to  trial  with  the  action  against  B.  at  a  certain 
eitting,  or  as  soon  after  as  the  practice  of  the 
court  would  admit  of,  the  defendant  promised 
Ihathe  would  indemnify  the  plaintiffs  against 
aU  costs  and  expenses  connected  with  the  action 
against  B.,  whether  the  same  should  be  decided 
in  favour  of  the  plaintiffs  or  of  B.,  and  that  he 
the  defendant  would  pay  the  same  costs  and 
expenses  when  requested  by  the  plaintiffs ;  that 
the  plaintiffs  did  stay  the  proceedings  in  the 
action  against  A.,  and  that  they  duly  proceeded 
to  trial  with  the  action  against  B.,  and  obtained 
A  verdict  thereon ;  that  the  verdict  was  after- 
wards ?et  aside,  and  a  new  trial  ordered,  upon 
payment  of  costs  by  B. ;  that  the  plaintiff  again 
•«et  down  the  cause  for  trial ;  that  by  the  direction 
And  at  the  request  of  the  defendant,  the  record 
was  withdrawn ;  and  that  the  plaintiffs  incurred 
and  paid  costs  and  expenses  in  connexion  with 
the  action,  and  assigning  for  breach  the  defen- 
<lant*3  refusal  to  reimburse  them, — discloses  a  good 
causie  of  action,  the  final  determination  of  the 
action  against  B.not  being  a  condition  precedent 
to  the  plaintiffs'  right  to  sue  for  costs,  and  the 
consideration  Ijeing  satisfied  by  the  plaintiffs 
staying  proceedings  against  A.  and  going  to  trial 
against  B.  WiUon  v.  Jicva?iy  7  C.  B.  673  ;  18 
L.  J.,  C.  P.  244. 

Forbearance  to  Sue.]— Where  A.  at  the  request 
•of  W.  &  D.,  in  consideration  of  the  plaintiff 
having  furnished  goods  to  them,  and  of  the 
plaintiff  forbearing  to  take  procceilings  against 
them,  guaranteed  to  the  plaintiff  a  certain  sum 
on  the  13th  December  next  : — Held,  that  for- 
bearance till  the  13th  December  was  a  condition 
precedent  to  the  plaintiffs  right  to  sue  A. ;  and 
that  the  guarantee  was  not  general  as  to  the 
time  of  forbearance,  and  that  forbearance  for 


part  of  the  time  gave  the  plaintiff  no  right  of 
action.  Rolt  v.  Cozens,  18  C.  B.  673  ;  26  L.  J., 
C.  P.  254  ;  2  Jur.,  N.  S.  1073. 


7.  Consideration. 
a.  Generally. 

Clasflifloation  of  Ouarantees.]  —  Guarantees 
may  be  divided  into  two  classes,  the  one  in  which 
the  consideration  is  entire  and  the  other  in  which 
the  consideration  is  fragmentary,  supplied  from 
time  to  time,  and  therefore  divisible,  (a)  An 
instance  of  the  first  is  where  a  person  enters  into 
a  guarantee  that  in  consideration  of  the  lessor 
granting  a  lease  to  a  third  person  he  will  be  an- 
swerable for  the  performance  of  the  covenants. 
The  moment  the  lease  is  granted  there  is  nothing 
more  for  the  lessor  to  do,  and  such  a  guarantee 
as  that  of  necessity  runs  on  throughout  the  dura- 
tion of  the  lease,  (b)  In  the  other,  where  the  con- 
sideration is  supplied  from  time  to  time,  it  is 
reasonable  to  hold,  unless  the  guarantee  stipu- 
lates to  the  contrary,  that  the  guarantor  may  at 
any  time  terminate  the  guarantee.  Instances  of 
the  second  class  are  more  familiar.  They  are, 
where  a  guarantee  is  given,  to  secure  the  balance 
of  a  running  account  at  a  banker's,  or  a  balance 
of  a  running  account  for  goods  supplied.  Lloyd' * 
V.  Harper,  16  Ch.  D.  290  ;  50  L.  J.,  Ch.  140  ;  43 
L.  T.  481 ;  29  W.  R.  452— per  Lush,  L.J, 

Lease.] — A  declaration  set  out  an  agreement, 
whereby  the  plaintiff  agreed  to  let,  and  T.  to 
take,  a  house  at  a  yearly  rent,  and  the  defendant 
thereby  also  agreed  to  see  the  rent  paid  by  T.,  or 
to  pay  it  for  him  : — Held,  that  the  consideration 
for  the  defendant's  promise  was  the  letting  of 
the  house,  and  that  it  sufliciently  appeared  on 
the  face  of  the  agreement.  Cahdlcro  v.  Slater, 
14C.  B.  300;  23  L.  J.,  C.  P.  G7. 

Supply  of  Goods.] — ^An  undertaking  by  A.,  at 
B.'s  request,  to  supply  such  goods  to  C.  as  C. 
may  require,  and  A.  may  think  fit  to  supply,  is 
not  a  sufficient  consideration  to  support  a  pro- 
mise. Westluad  v.  Sjjroscm,  6  H.  &  N.  728  ;  30 
L.  J.,  Ex.  265  ;  7  Jur.,  N.  S.  502  ;  4  L.  T.  408  ; 
9  W.  R.  695. 

A  guarantee  in  writing  to  pay  for  any  goods 
which  the  vendor  delivera  to  a  third  person,  is 
good  within  the  statute,  as  containing  a  suffi- 
cient description,  as  well  of  the  consideration  of 
the  promise  (namely,  the  delivery  of  the  goods 
when  made),  as  of  the  promise  itself.  Stadt  v. 
Ltll,  9  East,  348  ;  1  Camp.  242 ;  S.  P.,  War- 
rington  v.  Furber,  6  Esp.  89  ;  8  East,  242. 

The  plaintiff,  being  a  merchant  abroad,  was  in 
the  habit  of  dealing  with  J.  S.,  and  having  ship- 
I)ed  goods  for  him  to  the  amount  of  1,026^,  and 
suspecting  his  solvency,  requested  the  defendant 
to  enter  into  a  marantec  for  the  payment  of  the 
above  sum  ;  when  he  wrote  a  letter  addressed  to 
the  plaintiff,  stating,  "  that  J.  S.  having  accepted 
a  bill  drawn  on  him  by  the  plaintiff  for  1,026/., 
he  gave  his  guarantee  for  the  due  payment  of  the 
same,  in  case  it  should  be  dishonoured  by  the 
acceptor  : " — Held,  that  this  was  a  sufficient 
agreement  to  bind  the  defendant  for  the  pay- 
ment of  the  goods.  Boehm  v.  Campbell,  3 
Moore,  15. 

A  memorandum  in  the  follo\^'ing  terms  : — •'  I 
undertake  to  pay  R.  J.  the  sum  of  6/.  is.,  for  a 
suit  of  clothes,  ordered  by  D.  P.,"— is  a  guarar 
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which  discloses,  on  the  face  of  it,  a  sufficient  con- 
sideration to  support  the  promise.  Jarris  v. 
Wilkins,  7  M.  &  \V.  410 ;  5  Jur.  9. 

A  declaration  stating  that,  in  consideration 
that  A.  would  sell  and  deliver  goods  to  B.,  the 
defendant  promised  A.  to  guarantee  to  him  the 
payment  of  the  amount  of  or  the  balance  unpaid 
to  A.  for  any  goods  then  sold  and  delivered,  and 
to  be  thereafter  sold  and  delivered  to,  and  of  any 
money  lent  or  to  be  lent  to  or  paid  for,  C.  by  A., 
to  the  extent  of  1,000/.,  and  that  A.  should  be  at 
liberty  at  any  time  thereafter  to  call  upon  B.  for 
the  payment  of  the  1,000/.,  which  might  be  ap- 
plied by  A.  as  A.  thought  proper,  either  in  pay- 
ment or  part  payment  of  any  debt  which  might 
be  due,  or  have  been  due  to  A.,  and  should  not 
have  been  paid  by  C,  discloses  a  sufficient  con- 
sideration for  the  promise.  Boyd  v.  M&ule,  2 
C.  B.  644. 

A  guarantee  as  follows  :  "  In  consideration  of 
your  agreeing  to  Supply  S.  with  goods  upon 
credit  in  the  way  of  your  trade  (the  amount  to 
be  in  your  own  discretion),  I  hereby  guarantee 
you  the  due  and  regular  payment  of  such  sum  or 
sums  as  he  may  now  or  at  any  time,  and  from 
time  to  time  hereafter  owe  to  you.  My  liability 
under  this  guarantee  is  to  be  limited  to  principal 
sum  in  running  account  of  100/.,'' — discloses  a 
sufficient  consideration.  Mltite  v.  Woodward, 
5  C.  B.  810  ;  17  L.  J.,  C.  P.  209  ;  12  Jur.  439. 

Joint  Sale— Fart  Payment.]— A  declaration 
that  B.  and  the  defendant,  joint  owners  of  a 
horse  and  mare,  agreed  that  the  defendant 
should  sell  them,  and  pay  one  moiety  of  the 
proceeds  to  the  plaintifif  as  the  agent  of  B., 
who  was  abroad ;  that  the  defendant  sold  the 
horse  to  C.  for  GOO/.,  and  the  mare  for  300/.,  and 
did  not  receive  the  price  of  the  horse,  but  took 
from  the  purchaser  of  the  mare  a  note  for  300/.. 
which  the  defendant  indorsed  to  the  plaintiff,  as 
the  agent  of  B.,  and  the  amount  of  which  was 
received  by  the  plaintiff  as  such  agent ;  that  the 
defendant  afterwards  requested  the  plaintiff, 
upon  his  own  responsibility,  to  pay  the  defcn- 
S}mX  Que  moiety  of  the  300/.  in  the  plaintiff's 
hands  as  Such  8gent,  and  the  pI(^iotifiE  paid  the 
defendant  60/. ;  that  the  defendant  again  re- 
quested the  plaintiff,  on  his  own  responsibility, 
to  pay  the  defendant  100/.,  the  residue  of  the 
moiety  of  the  300/.,  which  the  nlaintiff  was 
willing  to  do,  provided  the  defendant,  in  con- 
sideration of  the  50/.  and  the  sum  of  1001,  when 
paid,  would  undertake  either  to  deliver  to  the 
nlaintiff  a  bill  of  exchange  for  233/.  3*.  (being 
B.'s  moiety  of  the  proceeds  of  the  sale  of  the 
horse,  less  the  forfeits  in  respect  of  the  same) 
di-awn  by  the  defendant  upon  and  accepted  by 
C.  at  two  months,  or  pay  the  plaintiff  233/.  Bs.  in 
cash  within  two  weeks  ;  and  thereupon  the  de- 
fendant delivered  to  the  plaintiff  the  following 
undertaking :  "  In  consideratio#  of  your  having 

5)aid  me  150/.  on  account  of  my  share  of  the  mare, 
[  hereby  undertake  to  deliver  to  you  a  bill  for 
233/.  3«.,  drawn  by  me  upon  and  to  be  accepted 
by  C,  at  two  months,  or  the  -above  sum  in  cash 
within  two  weeks  from  this  date  : " — Held,  that 
the  declaration  disclosed  a  sufficient  considera- 
tion for  the  defendant's  promise.  Surtees  v. 
Li9tei^,  7  H.  &  N.  1 ;  30  L.  J.,  Ex.  369. 

Withdrawing  Hote.l— Action  on  the  following 
guarantee : — "  You  will  be  so  good  as  to  with- 
draw the  promissory  note,  and  I  will  see  you  at 


I  Christmas,  when  you  shall  receive  from  me  the 
amount  of  it,  together  with  the  memorandum  of 
I  my  son's,  making  in  the  whole  45/."    A  promis- 
1  sory  note  for  35/.,  made  by  the  defendant's  son, 
,  and  payable  to  the  plaintiff,  was  proved  at  the 
triaL     The  guarantee  was  proved,  and  a  subse- 
quent admission  by  the  defendant  that  he  had 
to  pay  the  plaintiff  45/.  due  from  his  son  : — 
Held,  that  the  consideration,  viz.,  the  withdraw- 
ing of  the  promissory  note,  was  sufficient  to 
satisfy  the  Statute  of  Frauds,  though  the  amount 
and  maker's  name  were  not  specified,  there  being 
no  evidence  of  any  other  note  to  which  the 
agreement  could  apply.     Sliortredc  v.  Chevh,  1 
A.  &  E.  57  ;  3  N.  &  M.  366. 

Withdrawing  Sommons.]  —  A  declaration 
stated  that  W.  was  indebted  to  the  plaintiff  in 
236/.  14 jr. ;  that  the  plaintiff,  according  to  the 
Bankrupt  Act,  1849,  hied  an  affidavit  in  bank- 
ruptcy against  W.,  and  caused  a  summons  to  be 
issued  out  of  the  Court  of  Bankruptcy,  by  which 
W.  was  required  to  appear  before  the  court  for 
the  purpose  of  ascertaining  whether  he  admitted 
the  plaintiff's  demand,  or  had  a  good  defence, 
and  which  summons  was  pending  at  the  time  of 
the  defendant's  promise,  and  capable  of  being 
enforced  ;  that  in  consideration  that  the  plaintiff 
would  withdraw  the  summons  out  of  the  court, 
the  defendant  promised  and  guaranteed  to  pay 
the  plaintiff  the  236/.  \U,  ;  and  that  the  plain- 
tiff withdrew  the  summons  out  of  the  court 
of  bankruptcy,  of  which  the  defendant  had 
notice.  Breach,  non-payment  of  the  236/.  14#. 
Plea,  that  the  defendant  had  not  notice  that  the 
plaintiff  had  withdrawn  the  summons : — Hcld^ 
that  the  words  "  withdraw  the  summons ''  meant 
the  taking  some  step  whereby  "W.  might  be 
exonerated  from  attending  the  court,  which 
must  be  making  some  communication  to  him  on 
the  part  of  the  plaintiff,  or  that  it  meant  the 
taking  some  step  in  the  Court  of  Bankruptcy,  in 
either  of  which  cases  notice  was  not  necessary, 
and,  therefore,  that  the  plea  was  bad.  Alhu«% 
V.  Prest,  6  Ex.  720  j  20  L,  J.,  Ex.  404, 

On  Contract  of  Bervioe.] — A  guarantee  was 
given  in  the  following  terms : — "  I  hereby 
guarantee  to  you  the  sum  of  250/.  in  case  Mr.  P. 
should  make  default  in  the  capacity  of  agent 
and  traveller  to  you  : " — Held,  that  the  con- 
sideration sufficiently  appeared  on  the  face  of 
the  instrument.  Kemwtcay  v.  Trdcavan,  5 
M.  &  W.  498  ;  3  Jur.  1034. 

A  guarantee  in  the  following  words  : — "  Enter- 
taining the  highest  opinion  of  C.'s  integrity  of 
character  as  well  as  propriety  of  conduct,  we 
therefore  hold  ourselves  responsible  to  you  in 
500/.,  for  his  discharging  faithfully  and  honestly 
any  duty  assigned  to  or  trust  reposed  in  him  > 
and  we  are  reiSy  to  execute  bonds  to  that  effect, 
and  for  that  or  any  larger  amount  that  may  be 
necessary,  whenever  you  require  it," — expresses  a 
sufficient  consideration,  by  necessary  inference, 
viz.,  the  employment  of  C.  Lysaght  v.  Walker, 
5Bligh,  N.  S.  1. 

An  agreement  in  these  words — "  I  agree  to  be 
security  to  you  for  J.  C,  late  in  the  employ  of 
Mr.  P.,  for  whatever  (while  in  your  employ)  you 
may  trust  him  with,  and  in  case  of  defiiult,  to 
make  the  same  good," — discloses  a  sufficient  con- 
sideration. Newbury  v.  Armstrong ^  6  Bing.  201  ; 
3  M.  &  P.  509  ;  4  C.  &  P.  59  ;  M.  &  M.  389. 
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of  Debtf.]  —  An  agreement  as 
follows : — "  I  undertake,  on  behalf  of  Mr.  Peate 
(in  consideration  of  Mr.  Dickeu  having  this  day 
given  me  an  undertaking  to  procure  Mr.  Ward's 
cheque  or  note  in  favour  of  Mr.  Peate  for  150/., 
on  account  of  a  debt  due  from  Mr.  Chambers  to 
Mr.  Peate),  that  Mr.  Chambers  shall  have  credit 
for  that  sum  in  his  accounts  with  Mr.  Peate,  and 
that  Mr.  Ward  shall  stand  in  the  place  of  Mr. 
Peate  to  that  amount ;  and  1  further  undertake 
that  Mr.  Peate  shall  not  personally  dispute  Mr. 
Ward's  right  to  deduct  that  sum  from  the  ac- 
counts owing  by  the  colliers  of  the  Black  Park 
Colliery  to  Mr.  Chambers,'*  shews  a  sufficient 
consideration  moving  from  the  plaintiff.  Peate 
V.  Bitken,  1  C.  M.  &  R.  422 ;  3  D.  P.  C.  177  ;  5 
Tyr.  116. 

A.,  by  letter,  acknowledged  to  have  received 
from  B.  321/.  5s,  By  a  contemporaneous  account 
taken  between  these  parties,  it  appeared  that 
146/.  3«.  M.,  part  of  the  321/.  5«.,  was  a  sum  due 
from  C.  to  B.,  which  A.  allowed  to  be  transferred 
to  the  debit  of  his  account  with  6.  A.  was  sued 
by  B,  for  money  lent : — Held,  that  A.  was  not 
liable  for  the  146/.  3^.  6d.j  the  armngement 
amounting  to  a  promise  without  consideration 
to  pay  the  debt  of  another.    French  v.  French, 

2  M.  &  G.  644  ;  3  Scott,  N.  R.  121 ;  1  Drink.  159  ; 
5  Jur.  410. 

Taking  Billi  in  Payment.]  —  The  plaintiff 
having  pressed  W.  for  payment  of  a  debt,  the 
defendant,  W.'s  attorney,  sent  to  the  plaintiff  a 
bill  accepted  by  W.  at  two  months,  inclosed  in  a 
letter,  in  which  the  defendant  said,  "  W,  being 
disappointed  in  receiving  remittances,  and  you 
expressing  yourself  inconvenienced  for  money, 
I  send  you  his  acceptance  at  two  months."  The 
plaintiff  refused  to  take  the  bill,  unless  the  de- 
fendant put  his  name  to  it ;  the  defendant  wrote 
on  the  back  of  the  letter,  "  I  will  see  the  bill 
paid  for  W. : " — Held,  that  he  was  i-esponsible, 
and  that  the  consideration  for  the  guarantee 
sufficiently  appeared.  Emmott  v.  Kearnx,  5 
Ring.  N.  C.  559  ;  7  D.  P.  C.  630  ;  7  Scott,  687  ; 

3  Jur.  436. 

Where  the  defendant  signed  and  gave  a  gua- 
rantee to  the  plaintiff,  stating  that  his  ship  was 
chartered ;  and  that  the  charterer  having  paid 
one-half  the  freight,  and  given  the  plaintiff  his 
acceptance  for  the  remaining  half  at  four 
months*  date,  the  defendant  engaged  to  be 
accountable  to  the  plaintiff  for  the  amount  of 
the  acceptance,  should  it  not  be  paid  when 
doe : — Held,  that  the  consideration  clearly  ap- 
peared on  the  face  of  such  guarantee,  as  the  bUl 
would  not  have  been  taken  unless  thus  signed. 
Pace  V.  Jfarshy  8  Moore,  59 ;  1  Ring.  216. 

When  Void  in  Part.] — ^A  contract  to  be  an- 
swerable for  a  third  person  for  goods  famished 
and  goods  to  be  furnished,  which  is  bad  in  part 
for  want  of  a  consideration,  and  good  as  to  the 
other  part  where  the  consideration  is  expressed, 
is  not  vitiated  in  toto  by  the  bad  part,  but  will 
sustain  a  count  framed  on  the  valid  part  of  the 
undertaking,  to  which  the  objection  does  not 
applv.  Wood  V.  Benson,  2  C.  &  J.  95 ;  2  Tyr. 
98 ;  1  Price,  P.  C.  169. 

Bnpplying  Consideration  by  Parol  Evidenoe.]— 
Since  the  statute  19  &  20  Vict.  c.  97,  s.  3,  though 
parol  evidence  may  supply  the  consideration  for 
a  guarantee,  it  cannot  be  admitted  to  explain 


the  promise.    Holmes  v.  Mitchell^  7  C.  B.,  N.  S, 
361  ;  28  L.  J.,  C.  P.  301 ;  6  Jur.,  N.  S.  73. 

Where  the  expression  "for  goods  supplied" 
was  used  in  a  written  guarantee : — Held,  that 
parol  evidence  was  admissible  to  shew  that  the 
parties  meant  not  a  past  but  a  future  supply 
of  goods.  Hood  V.  Grace,  7  H.  &  N.  494 ;  31 
L.  J.,  Ex.  98 ;  8  Jur.,  N.  S.  43 ;  5  L.  T.  359 ; 
10  W.  R.  85. 

Before  19  &  20  Vict.  c.  97.]— Ry  the  word 
"  agreement,"  in  the  29  Car.  2,  c.  3,  s.  4,  must  be 
understood  the  consideration  for  the  promise,  as 
well  as  the  promise  itself  ;  and,  therefore,  where 
one  promised  in  writing  to  jmy  thie  debt  of  a 
third  person,  without  stating  on  what  considera- 
tion, parol  evidence  of  the  consideration  was 
inadmissible ;  and,  consequently,  such  promise 
appearing  to  be  without  consideration  upon  the 
face  of  the  written  engagement,  it  was  nudum 
pactum,  and  gave  no  cause  of  action.  Wain  v« 
Warlters,  5  East,  10  ;  1  Smith,  299. 

An  agreement  to  pay  the  debt  of  another  must 
be  in  writing,  and  contain  the  consideration  for 
the  promise,  as  well  as  the  promise  itself ;  and 
parol  evidence  of  the  consideration  could  not  be 
received.  Saunders  v.  Walicfield,  4  B.  &  A.  595. 
And  see  Goodmun  v.  Chase,  1  R.  &  A.  297. 

There  must  be  a  good  consideration  for  a  pro- 
mise in  writing  to  pay  the  debt  of  another,  as 
well  as  for  any  other  promise.  Bar r ell  v. 
Tmssell,  4  Taunt.  117. 

To  constitute  a  valid  agreement  to  answer  for 
the  debt  or  default  of  a  third  person,  within  the 
statute,  it  was  not  necessary  that  the  considera- 
tion should  appear  in  express  terms ;  it  waa 
enough  if  the  memorandum  was  so  framed  that 
a  person  of  ordinary  capacity  must  infer  from 
the  perusal  of  it,  that  such  and  no  other  was  the 
consideration  upon  which  the  undertaking  was 
given.  Hawes  v.  Armstrong,  1  Scott,  661  ;  1 
Ring.  N.  C.  761  ;  1  Hodges,  179 ;  8.  P,  Raikes 
V.  Todd,  8  A.  &  E.  846  ;  1  P.  &  D.  138 ;  1  W., 
W.  &  H.  619. 

"As  you  have  a  claim  on  my  brother  for 
5/.  17*.  9rf.  for  boots  and  shoes,  I  hereby  undertake 
to  pay  the  amount  within  six  weeks  from  this 
date--January  14, 1833  :" — Held,  that  no  action 
lay  on  this  undertaking.  Inasmuch  as  no  con- 
sideration appeared  on  the  face  of  the  instru- 
ment. Jam£s  V.  Williams,  3  N.  &  M,  196 ;  5 
R.  &Ad.ll09;  2  D.  P.  C.  481. 

So  in  a  guarantee  in  the  following  form  :— 
"  1843,  June  28th.  Mr.  P.,  I  will  see  you  paid 
for  5/.  or  10/.  worth  of  leather  on  the  6th  of  De- 
cember, for  T.  L.,  shoemaker.  Signed  R.  R. : " 
the  consideration  did  not  sufficiently  appear  on 
the  face  of  the  guarantee.  Price  v.  BicMrdson, 
15  M.  &  W.  539  ;  15  L.  J.,  Ex.  345. 

Action  on  the  following  guarantee : — "  In  con- 
sideration of  your  having  this  day  advanced  to 
our  client,  Mr.  V.  D.,  750/.,  secured  by  his  warrant 
of  attorney,  payable  on  the  22nd  of  August  next^ 
we  hereby,  jointly  and  severally,  undertake  to 
pay  the  same  on  default,  &c.  Dated  the  20th  of 
June,  1840."  The  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would,  on  the 
22nd  of  June,  1840,  lend  to  V.  D.  750/.,  on  the 
security  of  a  warrant  of  attorney,  payable  on  the 
22nd  of  August  next,  and  would  forbear  and 
give  time  to  V.  D.  until  the  22nd  of  August,  the 
defendant  promised : — Held,  that  the  instrument 
was  sufficiently  ambiguous  to  admit  of  evidence 
to  shew  that  the  advance  was  not  a  past  one, 
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bat  was  made  Blmaltaneonslj  with  the  execu- 
tion of  the  goarantee,  and  that  no  amendment 
of  the  declaration  was  necessary.  GoUUhcde  v. 
Swan,  1  Ex.  154  ;  16  L.  J.,  Ex.  284. 

A  declaration  alleged,  that  L.  had  requested 
the  plaintiff  to  sell  and  deliver  to  him  goods  in 
the  way  of  his  business ;  and  the  plaintiff,  at  L.'s 
Acquest,  consented  to  do  so,  provided  the  defen- 
dant would  guarantee  the  payment,  of  which  he, 
before  the  making  of  his  promise,  had  notice ; 
that  afterwards,  and  before  L.  was  indebted  to 
the  plaintiff  for  any  goods,  and  when  no  goods 
delivered  by  the  plaintiff  to  L.  were  unpaid  for, 
and  no  money  was  due  from  L.  to  the  plaintiff 
on  any  account  whatever,  the  defendant,  by 
writing  addressed  to  the  plaintiff,  promised  in 
the  words  following :  "  I  hereby  guarantee  the 
payment  of  any  sum  or  sums  of  money  due  to 
you  from  L.,  the  amount  not  to  exceed  at  any 
time  100/. ; "  that  afterwards,  the  plaintiff  sup- 
plied goods  to  L.  for  reasonable  prices,  amount- 
ing to  lOOZ.,  and  thereby  allowed  L.  to  become 
indebted  to  him  in  100/. ;  that  L.  had  not  paid, 
or  the  defendant : — Held,  that  the  circumstances 
stated  in  the  declaration  might  be  looked  at  to 
explain  the  meaning  of  the  instrument.  Bain- 
bridge  v.  Wade,  IG  Q.  B.  89  ;  20  L.  J.,  Q.  B.  7  ; 
15  Jur.  572. 

Held,  also,  that  the  writing  so  explained 
shewed  a  good  consideration  for  the  defendant's 
promise,  namely,  the  future  advances  by  the 
plaintiff  to  L.,  so  as  to  satisfy  the  Statute  of 
Frauds.    lb. 

"In  consideration  of  Messrs.  E.  R.  &  Co. giving 
credit  to  Mr.  D.  J.,  I  hereby  cugagc  to  be  re- 
sponsible to  and  to  pay  any  sum  not  exceeding 
120/.  due  to  Messrs.  E.  R.  &  Co.  by  D.  J. :  "— 
Held,  that  the  words  "  giving  credit "  might  be 
shewn,  by  extrinsic  circumstances,  to  apply  to  a 
particular  credit  agreed  upon  ;  and  that  the 
guarantee,  therefore,  disclosed  a  good  considera- 
tion, and  was  not  bad  for  uncertainty.  Edwards 
v.  Jecons,  8  C.  B.  436  ;  19  L.  J.,  C.  P.  50 ;  14 
Jur.  131. 

On  the  20th  of  December,  1833,  the  following 
letter  was  written  by  the  defendant  in  London 
to  the  plaintiff,  who  had  succeeded  T.  M.  in  his 
business  in  Liverpool : — "  When  I  had  the  plea- 
sure of  seeing  you  in  London,  I  then  told  you  I 
had  not  the  least  hesitation  in  becoming  surety 
to  you  in  the  amount  required  for  my  brother, 
out,  for  a  protection  both  to  myself  and  him,  I 
thought  it  highly  necessary  I  should  distinctly 
understand  in  what  state  his  affairs  were,  in 
order  that  he  may  not,  by  any  inadvertence,  in- 
volve mc,  at  which  I  am  convinced  he  would 
grieve  as  much  as  myself.  I  still  hold  this  mind, 
and  before  I  sign  any  bond  or  instrument  I  must 
clearly  see  my  ^7ay.  In  the  meantime,  in  order 
to  convince  you  it  is  furthest  from  my  thoughts 
in  any  way  to  retard  his  business  or  prospects,  I 
will  hold  myself  responsible  to  you  to  the  amount 
of  200/.,  in  the  event  of  his  inability  to  meet  it, 
with  the  full  undei-standing  that  you  are  to  con- 
sider this  responsibility  in  the  full  and  liberal 
light  of  the  security  I  before  entered  into  for 
him  with  Mr.  M.,  your  predecessor,  and  that, 
when  a  full  statement  of  his  affairs  is  laid  before 
me,  and  such  proving  satisfactory,  I  then  enter 
into  the  security  you  require  ;  that  the  said  sum 
of  200/.  be  void  and  of  no  effect,  and  not  to  be  in 
force  or  added  to  the  aforesaid  security : " — Held, 
that  this  letter  did  not  shew  a  consideration  in 
writing,  as  required  by  the  Statute  of  Frauds, 


either  in  express  terms,  or  by  necessary  inference, 
and  therefore  that  it  was  void  as  a  guarantee. 
BentJiam  v.  Cooper^  5  M.  &  W.  621. 

So  an  undertaking  as  follows  :  —  "  Messrs. 
Morley  &  Co.  We  hereby  promise  that  your 
draft  on  William  Clarke,  Son  &  Co.,  due  at 
Messrs.  Mastermans'  at  six  months,  on  the  27th 
November  next,  shaJl  be  then  paid  out  of  money 
to  be  received  from  St.  Phillip's  Church,  say 
amount  174/.  13*.  5</.--W.  Clarke,  W.  Boothby  " 
—  was  void,  no  consideration  appearing  for 
Boothby's  promise.  Morley  v,  Hootkby,  3  Bing. 
107  ;  10  Moore,  395. 

The  following  letter,  dated  and  signed  by  the 
defendant,  and  addressed  to  the  pUintiff  : — "  I 
hereby  agree  to  see  you  paid,  within  three 
months  from  date  hereof,  the  amount  of  5/.,  due 
to  you  on  account  of  G.  M.,  jun.,"  was  not  suffi- 
cient to  bind  the  defendsmt,  the  consideration 
for  the  promise  not  being  sufficiently  expressed. 
Clancy  v.  Plgott,  4  N.  &  M.  496  ;  2  A.  &  E.  473  ; 
1  H.  &  W.  20 ;  S.  P.,  Jenkitis  v.  lieynolds,  G 
Moore,  86  ;  3  B.  &  B.  14. 

b.  Past  or  Executory. 

For  Goods  to  be  Supplied.] — M.  supplied  a  son 
with  some  beer,  and  on  his  refusing  to  supply 
more  without  a  guarantee,  the  son  gare  the 
following  guarantee,  signed  by  the  father : — "  1 
hereby  undertake  to  pay  you  for  all  the  beer 
supplied  by  you  to  the  Star  Brewery,  131,  East 
Street,  Walworth,  on  the  completion  of  the  pur- 
chase, which  will  take  place  in  a  few  days  :  " — 
Held,  that  the  promise  was  prim4  facie  a  promise 
to  pay  for  goods  to  be  supplied.  Mockctt  v. 
Atiws,  23  L.  T.  729. 

"1  hereby  guarantee  Mr.  J.'s  account  with 
you  for  wines  and  spirits  to  the  amount  of  100/.," 
is  a  guarantee  for  an  existing  account,  and  not 
for  a-  future  supply.  Allnutt  v.  Ashendcn,  0 
Scott,  N.  R.  127  ;  5  M.  &  G.  392 ;  12  L.  J.,  C.  P. 
124;  7  Jur.  113. 

A  wife  being  entitled  to  separate  estate,  with- 
out restraint  upon  anticipation,  in  order  in 
obtain  credit  for  her  husband,  a  trader,  gave  the 
following  guarantee  to  a  wholesale  dealer : — "  In 
consideration  of  you  having,  at  my  request  j 
agreed  to  supply  and  furnish  goods  to  W.  M.  C, 
1  do  hereby  guarantee  to  you  600/.  This  gua- 
rantee is  to  continue  in  force  for  the  period  oi 
six  years,  and  no  longer  : " —  Held,  that  the 
guarantee  only  extended  to  the  price  of  goods 
supplied  after  it  was  given,  and  not  to  debts 
owing  to  the  guaranteed  in  respect  of  previous 
transactions.  Mori'vll  v.  Cowan,  7  Cli.  D.  151  ; 
47  L.  J.,  Ch.  73 ;  37  L.  T.  586 ;  26  W.  R.  90. 
Reversing  6  Ch.  D.  166  ;  37  L.  T.  122 ;  25  W.  R. 
808. 

A  guarantee  was  given  as  follows :  **  I.  V. 
hereby  engages  to  be  responsible  for  liabilities 
incurred  by  M.  and  V.  to  the  extent  of  60/."  At 
the  time  the  guarantee  was  given  41/.  was  due 
from  M.  and  V.  to  the  plaintiff : — Held,  first, 
that  the  guarantee  contemplated  future  credit, 
but  only  to  such  an  amount  as  with  the  existing 
liability  made  up  50/.  Chalmers  v.  Victors^  Iti 
L.  T.  481 ;  16  W.  R.  1046. 

And  the  amount  having  been  paid  off  by  M. 
and  V. : — Held,  secondly,  that  the  guarantee  did 
not  cover  goods  subsequently  supplied,    lb. 

The  plaintiffs  (of  whom  D.  had  been  in  the 
habit  of  buying  goods)  having  heard  of  a  bill  oi 
sale  given  by  D.  to  the  defendants,  declined  to 


145 


PRINCIPAL    AND    SURETY-^rAe  Contract 


146 


let  D.  haye  certain  goods  which  he  had  then 
boaght  of  them  without  a  telegram  from  the 
defendants  that  they  would  be  answerable  for 
them.  They  sent  such  telegram,  and  D.  had  the 
goods  and  in  due  time  paid  for  them.  By  the 
post  of  the  same  day  on  which  the  telegram  was 
despatched,  the  defendants  sent  to  the  plaintifEs 
a  letter,  in  which,  after  referring  to  the  tele- 
gram, and  stating  that  they  had  done  business 
with  D.  for  five  years,  and  had  never  known 
anything  dishonest  in  his  transactions,  they 
wrote:  **What  you  have  heard  was  done  to 
protect  him  from  a  dishonest  tradesman,  and 
will  in  no  way,  we  hope,  be  to  the  injury  of  his 
creditors.  Having  every  confidence  in  him  he 
has  but  to  call  upon  us  for  a  cheque,  and  have  it 
with  pleasure  for  any  account  he  may  have  with 
yoo.  When  to  the  contrary  we  will  write  to 
you  :  '* — Held,  that  the  letter  was  a  continuing 
guarantee  for  the  amount  of  goods  D.  should 
boy  of  the  plaintiffs  until  they  should  hear  to 
the  contrary,  Xottinghain  Hide,  Shin,  ^'c, 
Company  v.  Bottril,  8  L.  R.,  C.  P.  694  ;  42  L.  J., 
C.  P.  25t> ;  29  L.  T.  134  ;  21  W.  R.  739. 

A  goarantee  for  the  payment  of  goods  supplied 
to  a  third  person,  given  on  the  7th,  will  cover 
gooi^  contracted  for  on  the  6th,  but  not  de- 
livered till  the  7th,  and  then  supplied  on  the 
credit  of  the  guarantee.  Simnions  v.  Keating,  2 
Stark,  426. 

AmMgnonfl.]— *'  In  consideration  of  E.  R.  &  Co. 
giving  credit  to  D.  J.,  I  hereby  engage  to  be  re- 
sponsible, and  to  pay  any  sum  not  exceeding 
120/.  due  to  B.  R.  &  Co.  by  D.  J.,"  is  a  good  and 
binding  guarantee,  the  words  giving  credit 
being  equally  applicable  to  future  as  to  past 
credit.  Edwards  v.  Jcvom,  8  C.  B.  436  ;  19 
1..  J.,  C.  P.  50;  14  Jur.  131. 

The  defendant  gave  to  the  plaintiflEs  the  fol- 
lowing guarantee  :  "  Gentlemen,  As  Mr.  D.  in- 
jform-5  me  you  require  some  person  as  gaarantce 
for  goods  supplied  to  him  by  you  in  his  business, 
I  have  no  objection  to  act  as  such  for  payment 
of  your  account : " — Held,  that  tho  expression 
"  fur  goods  supplied  "  did  not  necessarily  import 
a  past  consideration,  and  ought  to  be  read  "  for 
goods  to  be  supplied."  Hood  v.  Grace ^  7  H.  & 
N.  494  ;  31  L.  J.,  Ex.  93  ;  8  Jur.,  X.  S.  43  ;  6  L. 
T.  359  ;  10  W.  R.  85. 

A  guarantee  was  as  follows  :  "  In  consideration 
of  th3  credit  given  by  B.  to  E.,  I  hereby  agree  to 
gnarantee  the  payment  of  all  bills  of  exchange 
drawn  by  B.  and  accepted  by  E.  Also,  I  hereby 
agree  to  g^uarantce  the  payment  of  any  balance 
^hat  may  be  due  from  E.  to  B.  This  guarantee 
to  include  all  bills  of  exchange  now  running  as 
well  as  the  balance  of  account  at  this  day."  It 
appeared  that  at  the  time  of  giving  the  guarantee 
^erc  were  bills  running  and  an  account  due  from 
E.  to  B.,  and  future  dealings  between  the  parties 
were  contemplated  : — Held,  that  the  guarantee 
extended  as  well  to  future  as  to  past  transactions. 
Per  Pollock,  C.  B.,  and  Martin,  B.,  Bramwell,  B., 
'dis^ntiente.  Broom  v.  Batchzlor^  1  H.  &  N. 
255  ;  25  L.  J.,  Ex,  299. 

Where  the  words  of  a  guarantee  were  capable 
of  expressing  either  a  past  or  concurrent  con- 
sideration : — Held,  that  the  latter,  which  made 
the  instrument  valid,  was  to  be  adopted.  Steele 
V.  UiK,  14  Q,  B.  431  ;  19  L.  J.,  Q.  B.  89  ;  14  Jur. 
.1^7. 

Constra&tion  of  SdToral  Bocani9nt3.] — The 


plaintiffs  on  the  24th  November  wrote  to  the 
defendant,  "  We  are  doing  business  with  Messrs. 
B.,  and  we  require  a  guarantee  of  200^.,  and  they 
refer  us  to  you  for  one."  The  defendant  replied 
on  the  27th  November,  "  I  have  no  objection  to 
become  security  for  Messrs.  B.,  and  subjoin  the 
following  memorandum  to  that  effect : — 200Z.  I 
hereby  engage  to  guarantee  to  (the  plaintiffs) 
200Z.  for  iron  received  from  them  for  Messrs.  B., 
as  annexed  : " — Held,  that  the  contract  was  to 
be  collected  from  the  three  documents  read  to- 
gether, and  that  the  consideration  for  the  promise 
was,  that  the  plaintiffs  would  continue  to  supply 
iron  to  B.  after  the  27th  November.  Colhourn 
V.  Dawson,  10  C.  B.  765  ;  20  L.  J.,  C.  P.  154 ; 
15  Jur.,  680. 

Mutual  Obligation.]— P.  being  indebted  to  the 
plaintiffs,  the  defendants  gave  them  the  follow- 
ing guarantee  :  "  In  consideration  of  your  agree- 
ing, at  our  request,  from  time  to  time  to  supply 
on  credit  to  P.  such  goods  as  he  may  require, 
and  you  may  think  fit  to  supply,  we  do  hereby 
guarantee  to  you  the  payment  of  such  sum  as  he 
now  owes  and  may  at  any  time,  from  time  to 
time,  owe  to  you  : " — Held,  that  the  guarantee 
did  not  contain  any  binding  agreement  on  the 
part  of  the  plaintiffs  to  supply  goods  to  P.,  and 
that  as  they  never  did  supply  any  goods  to  P.  af  tei- 
the  date  of  the  guarantee,  the  defendants  did 
not  become  liable  to  pay  the  existing  debt  of  P. 
Westhead  v.  Sproson,  6  H.  &  N.  728  ;  30  L.  J., 
Ex.  265  ;  7  Jur.,  N.  S.  602  :  4  L.  T.  408  ;  9  W.  R. 
695. 

Payment  of  Bent— Be  termination  of  Tenancy.] 

— M.  being  yearly  tenant  to  the  plaintiff  on  the 
terms  of  a  written  agreement,  the  defendant,  in 
consideration  of  the  plaintiff's  continuing  M.  as 
such  tenant,  gave  to  the  plaintiff  a  guarantee  for 
**  the  rent  of  the  Leese  Farm  in  the  occupation 
of  M."  The  plaintiff  afterwards  gave  M.  notice 
to  quit,  but  on  the  payment  of  arrears  of  rent 
withdrew  it,  before  the  expiration  of  the  current 
year.  The  next  year  the  rent  became  in  arrear, 
and  the  plaintiff  sued  the  defendant  on  his 
guarantee  : — Held,  that  the  old  tenancy  was  de- 
termined by  the  notice  to  quit ;  that  the  guaran- 
tee applied  only  to  the  tenancy  which  existed  at 
the  time  when  it  was  given ;  and  that  the  de- 
fendant was  therefore  not  liable.  Tayleur  v. 
Wtldin,  3  L.  R.,  Ex.  303  ;  37  L.  J.,  Ex.  173; 
18  L.  T.  655  ;  16  W.  R.  1018. 

Advances— Past  or  Future.] — A  father  gave 
his  son  a  promissory  note  for  2,000/.,  which  was 
indorsed  by  the  son,  and  discounted  by  a  bank- 
ing company  who  took  from  the  father  an  agree- 
ment under  seal  that,  on  condition  of  their  dis- 
counting the  note,  certain  deeds  of  the  father's 
deposited  at  the  same  time  should  remain  as 
security  for  all  money  due  or  to  become  due  from 
the  son  to  the  company  on  any  account  whatso- 
ever. At  the  date  of  the  agreement  the  son  owed 
the  company  3,000Z.  upon  a  running  account,  and 
the  sum  was  subsequently  increased  to  5.000Z. 
The  father  having  died  : — Held,  that  the  bank 
was  entitled  to  prove  against  the  father's  estate 
not  only  for  the  2,000Z.,  the  amount  of  the  note, 
but  also  for  all  sums  due  from  the  son.     Burge.s}t 

'  v.  /><?,  13  L.  R.,  Eq.  450  ;  41  L.  J.,  Ch.  515  ; 

I  26  L.  T.  540  ;  20  W.  R.  311. 

'      A  guarantee  that,  in  consideration  of  advances 

I  made  and  to  be  made  by  C.  and  D.,  bankci-s,  or 
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by  any  other  persons  of  whom  their  firm  might 
from  time  to  time  consist,  in  the  way  of  loan, 
payments,  discount,  or  otherwise,  to  F.  H.  and 
S.  F.,  H.  and  G.,  jointly  and  severally,  thereby 
guaranteed  to  C.  and  D.  the  repayment  of  the 
advances,  and  to  indemnify  them  against  any 
loss  by  reason  of  such  advances  ;  their  liability 
not  to  exceed  the  sum  of  1,000/. ;  the  guarantee 
to  be  a  continuing  guarantee,  and  to  be  a  security 
to  C.  and  D.  to  the  extent  of  1,000/.,  for  the 
whole  of  any  balances  which  might  from  time 
to  time,  or  at  any  time,  become  due  to  C.  and  D. 
or  to  the  peraons  for  the  time  being  constituting 
the  firm  of  the  banking-house,  is  a  good  and 
binding  guarantee  for  both  the  past  and  future 
advances,  such  future  advances  having  been 
made.  Cliapmun  v.  Sutton,  3  D.  &  L.  646  ;  2 
C.  B.  634 ;  15  L.  J.,  C.  P.  166. 

The  defendant  being  agent  to  receive  rents  for 
A.,  undertook,  upon  A.  giving  him  an  authority 
to  do  so,  to  repay  to  the  plaintiff  out  of  the  first 
money  received  on  A.'s  account,  anything  the 
plaintiff  might  be  pleased  to  advance  to  A.  A. 
gave  the  defendant  this  authority  :  "  Please  to 
pay  (the  plaintiff)  20/.  by  four  instalments, 
namely  6/.  each  quarter,  from  my  estate,  com- 
mencing from  the  29th  of  September,  1852, 
until  September,  1853  ;  and  should  any  money 
be  owing  by  me  to  her  after  that  time,  please  to 
pay  same  way,  as  above  ;  " — Held,  that  the  au- 
thority was  not  confined  to  the  payment  of  the 
20/.,  but  authorized  the  payment  of  further 
advances  made  by  the  plaintiff  to  A.  Horlor  v. 
Carprnter,  3  C.  B.  N.  S.  172  ;  27  L.  J.,  C.  P.  1. 

A  creditor  cannot  avail  himself  of  a  security 
obtained  under  an  agreement  for  a  further  ad- 
vance, which  he  afterwards  refuses.  May  hew 
V.  Crickett,  2  Swans.  193. 

The  plaintiffs  declared,  that,  in  consideration 
that  they  would  lend  and  advance  5,000/.  to 
S.  &  Co.,  the  defendant  would  be  answerable  for 
and  repay  them  the  sums  so  lent  and  advanced, 
and  averred  that  they  accordingly  advanced  the 
5,000/.,  by  reason  whereof  the  defendant  became 
liable  to  pay.  The  defendant,  at  the  request  of 
the  plaintiffs,  on  the  19th  of  May,  1815,  wrote 
to  them,  stating  that  she  would  be  answerable 
to  the  extent  of  5,000/.  for  the  use  of  the  house 
of  S.  &  Co.  At  the  time  this  guarantee  was 
given,  S.  &  Co.  were  considerably  indebted  to 
the  plaintiffs.  On  the  24th  of  the  same  month 
the  guarantee  was  deposited  with  the  plain- 
tiffs as  a  security,  with  two  bills  amounting  to 
3,528/.  16^.  2d.,  which  having  been  in  their 
hands  as  securities  before,  were  delivered  and 
redelivered  as  a  security  for  a  new  note  of  6,500/., 
and  no  mondy  passed  on  that  day : — Held,  that, 
as  between  the  plaintiffs  and  the  defendant,  no 
money  was  advanced  to  S.  and  Co.  subsequent  to 
the  guarantee,  so  as  to  give  it  a  retrospective 
operation.     Olyn  v.  Hertvl,  2  Moore,  134. 

In  August,  1848,  the  defendant  gave  the  fol- 
lowing guarantee  to  0. :  "I  am  aware  that  my 
uncles,  J.  and  J.  F.  K.,  stand  considerably  in- 
debted to  you  for  professional  business,  and  for 
cash  advanced  to  them,  and  that  it  is  not  in  their 
power  to  pay  you  at  the  present ;  and  as  in  all 
probability  they  'svill  become  further  indebted  to 
you,  though  I  by  no  means  intend  that  this 
letter  shall  create  or  imply  any  obligation,  on 
your  part,  to  increase  your  claim  against  them,  I 
am  willing  to  bear  you  harmless  against  any  loss 
arising  out  of  the  past  or  future  transactions 
between  you  and  my  uncles,  to  a  certain  extent, 


and,  therefore,  in  consideration  of  your  forbe 
ing  to  press  them  for  the  immediate  payment 
the  debt  now  due  to  you,  I  hereby  engage  a 
agree  to  guarantee  you  the  payment  of  any  si 
they  may  be  indebted  to  you  upon  the  balance 
accounts  between  you,  at  any  time  during  1 
next  six  years,  to  the  extent  of  1,000/.,  wheue^ 
called  upon  by  you  to  pay  the  same,  and  af 
twelve  months'  previous  notice."  At  the  dat< 
the  guarantee,  J.  and  J.  F.  K.  were  indebted  to 
in  513/.  Subsequently  0.  advanced  large  su 
of  money  to  J.  and  J.  F.  K.,  and  dealings  w« 
on  till  January,  1849,  when  the  debt  due  fr 
them  to  0.  amounted  to  2,184/. : — ^Held,  revc 
ing  the  judgment  of  the  Exchequer  (2  H.  & 
399),  that  the  gfuarantee  was  founded  on  a  su 
cient  consideration,  and  that  further  advan 
having  been  made,  and  time  given,  it  bound 
defendant.  Oldcrshaw  v.  Ktn^j,  2  H.  &  W.  51 
3  Jur.,  N.  S.  1152  ;  27  L.  J.,  Ex.  120. 

The  consideration  for  the  promise  to  guaran 
was  the  keeping  the  account  open,  and  mak 
further  advances.  Per  curiam,  dissentic 
CromptoD,  J.    lb. 

The  consideration  expressed  being  the  forbe 
ing  to  press  for  immediate  payment,  no  ot 
consideration  could  be  implied.  Per  Crompt 
J.    lb. 


Evidence.] — "  Messrs.  H.,  in  considerat 


of  your  being  in  advance  to  L.,  in  10,000/.  for 
purchase  of  cotton,  I  do  hereby  give  you 
guarantee  for  that  amount  on  their  behalf 
B. : " — Held,  that  the  words  of  the  guarantee 
not  necessarily  imply  a  past  advance,  and  t 
the  plaintiffs,  on  a  trial,  might  have  offered  < 
dence  to  shew  that  future  advances  had  b 
contemplated.  Ilaigh  v,  BrooJtt,  10  A.  & 
309  J  4  P.  &  D.  288. 


Implication.] — ^A.  guaranteed  to  a  ba 


ing  company  "all  current  obligations  in  tl 
hands  to  which  B.  may  be  a  party,  and  j 
all  his  future  obligations  and  engagements  t 
may  come  into  their  hands  :  '* — Held,  that 
latter  part  of  the  guarantee,  as  to  the  fut 
obligations,  implied  of  itself  a  consideration,  \ 
did  not  require  the  specific  statement  of  on* 
the  body  of  the  guarantee,  according  to 
Statute  of  Frauds  ;  and  that  the  company  mil 
therefore,  on  the  bankruptcy  of  A.,  prove  for 
amount  of  their  advances  to  B.,  subsequently 
the  date  of  the  guarantee.  Littlejohn,  Ex  pa 
3  Mont.  D.  &  D.  182  ;  7  Jur.  474. 


Sufficiency.] — The  following  guarant 


— "  We,  the  undersigned,  hereby  indemnify 
National  Provincial  Banking  Company  to 
extent  of  1,000/.,  advanced  or  to  be  advar 
to  R.  P.  by  the  company ;  '*  R.  P.  at  the  t 
the  guarantee  was  given,  being  indebted  to 
bank  in  a  sum  exceeding  1,000/.,  does  not  u 
the  face  of  it,  or  construed  with  reference  to 
extrinsic  circumstances,  disclose  a  sufficient  i 
sideration.  Bell  v.  Welch,^C,  B.  154  ;  19  L 
C.  P.  184  ;  14  Jur.  432. 

"  As  you  are  about  to  enter  upon  transact 
in  business  with  Messrs.  C.  (with  whom  you  I 
already  had  dealings),  in  the  course  of  wl 
tiiey  may  be  from  time  to  time  largely  indel 
to  you,  in  consideration  of  your  doing  so,  I  hei 
agree  to  be  responsible  to  you  for,  and  guarai 
to  you,  the  payment  of  any  sums  of  money  wl 
that  firm,  whether  it  may  consist  of  the  s 
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members  as  at  present,  or  others,  now  is,  or  may 
at  any  time  be,  indebted  to  you,  so  that  I  am  not 
called  npon  to  pay  more  than  2,000/." — discloses  a 
safiScient  consideration,  and  covers  both  past  and 
future  debts.  Johnson  v.  yichoUg,  I  C.  B.  251  ; 
14  L.  J.,  C.  P.  151  ;  9  Jur.  429  ;  S.  P.,  BaiJteg  v. 
TtHld,  1  P.  &  D.  138 ;  8  A.  &  E.  846  ;  1  W.,  W. 
A:  H.  619.    But  *^/»  19  &  20  Vict.  c.  97,  s.  3. 

On  Meonnt  of  other  Debts.] — Guarantee  given 
by  the  defendant  to  the  plaintiff  as  follows  : — 
'•  fn  consideration  of  your  having  resigned  the 
office  of  deacon  of  the  Baptist  church  at  C,  I 
hereby  agree  to  hold  myself  responsible  to  you 
for  the  payment  of  150/.  due  to  the  Bev.  J.  E. 
by  the  ^ptist  church  at  C,  and  also  the  interest, 
payable  every  six  months,  for  which  you  and  P. 
M.,  deacons  of  the  church,  became  responsible  to 
the  Bev.  J.  E.,  by  an  instrument  dated  September 
25,  1840."  That  instrument  was  as  follows  : — 
*•  In  consideration  of  your  having  resigned  the 
pastoral  office  over  the  Baptist  church  at  C,  and 
the  church  having  agreed  at  the  earliest  possible 
period  to  pay  to  you  700/.,  with  interest  half 
yearly,  until  the  same  be  paid,  we,  the  deacons, 
agree  to  hold  ourselves  responsible  to  yon  for  the 
carrying  out  of  the  said  resolution."  The  700/. 
had  been  reduced  to  150/.,  by  payments  between 
1840  and  1845.  In  1842  a  resolution  was  entered 
in  the  church  books,  and  signed  by  the  plaintiff, 
inviting  the  defendant  to  b^me  pastor,  on  con- 
dition that  he  agreed  to  be  legally  responsible  to 
the  plaintiff,  the  present  deacon,  and  any  future 
deacon,  for  the  payment  of  600/.  due  to  J.  E.  by 
the  church  ;  and  also  agreed  that  the  trustees  of  a 
fund,  for  the  maintenance  of  the  minister,  should 
pay  to  the  plaintiff  or  other  deacon  100/.  yearly, 
for  the  purpose  of  liquidating  the  above  debt  to 
J.  E.,  and  that  the  interest  of  the  debt  be  paid 
half-yearly  from  the  church  funds.  The  defendant 
signed  a  memorandum  in  the  church  books,  that 
he  accepted  the  invitation  on  these  terms.  A 
declaration  stated,  that  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would 
resign  the  office  of  deacon  of  the  Baptist  church 
at  C,  the  defendant  promised  to  hola  himself  re- 
sponsible to  the  plaintiff  for  payment  of  150/., 
due  to  J.  B.  by  the  Baptist  church  at  C,  and  in- 
terest, being  the  residue  of  the  700/.  remaining 
unpaid,  for  which  the  plaintiff  and  P.  M.  had  be- 
come responsible  to  J.  E.  .-—Held,  that  the  effect 
of  the  guarantee  was  correctly  stated  in  the  de- 
claration, and  that  the  funds  for  the  support 
of  the  minister  were  intended  to  be  includwi  for 
the  payment  of  the  debt  due  to  J.  E.  Steele  v. 
Jloe,  14  Q.  B.  431  ;  19  L.  J.,  Q.  B.  89  ;  14  Jur.  147. 

o.  Forbearance  to  Sue  and  Abandonment 

of  Claims. 

In  what  Caiefl.]— The  plaintiff^s  agent  wrote 
to  the  defendant :  **  I  have  this  morning  received 
the  most  peremptory  instructions  to  settle  this 
account.  Be  good  enough  to  arrange  something 
by  to-morrow."  The  defendant  in  reply :  "  I 
undertake  to  pay  500/.  on  the  account  between 
my  late  brother,  Mr.  O.  D.  Hughes,  and  your 
client  on  or  before  this  day  three  weeks." 
The  plaintiff  did  not  expressly  agree  to  for- 
bear suing,  but  did  in  fact  forbear  for 
three  weelw; — Held,  that  the  correspondence, 
together  with  the  plaintiff*8  actual  forbearance 
for  three  weeks  to  sue,  constituted  a  good  and 
binding  promise  to  pay  on  the  part  of  the  de- 


fendant. Wynne  v.  Ilughex,  21  W.  B.  628.  Sec 
Coles  v.  Pacit,  5  L.  B.,  C.  P.  65  ;  39  L.  J.,  C.  P. 
63  ;  18  W.  R.  292. 

An  agreement  to  forbear  for  a  reasonable  time, 
is  a  good  consideration  to  support  a  promise  to 
guarantee  a  debt  due  from  a  third  person. 
Oldershaw  v.  King,  2  H.  &  W.  517  ;  27  L.  J., 
Ex.  120  ;  3  Jur.,  N.  S.  1152— Ex.  Ch. 

A  testator  appointed  his  son  and  three  other 
persons  his  executors  and  trustees.  The  son  dis- 
claimed and  renounced  probate  and  afterwards 
purchased  a  portion  of  the  testator's  property. 
The  other  legatees  raised  a  claim  for  losses  in- 
curred by  the  trustees,  and  the  son's  solicitor 
wrote  on  his  behalf  to  the  claimants  agreeing  to 
pay  300/.  in  satisfaction  of  the  losses: — Held, 
that  this  agreement  was  not  void  for  want  of 
considemtion.  Orrell  v.  Cojypoch^  26  L.  J.,  Ch, 
269  ;  2  Jur.,  N.  S.  1244. 

Withdrawal  of  Petition.] — A  guarantee  wad 
given  in  the  following  terms  : — "  In  consideni'' 
tion  of  your  withdrawing  the  petition  you  have 
presented  for  winding  up  the  A.  Company  we 
agree  to  pay  all  the  costs  you  have  incurred  in 
reference  to  the  petition.  We  farther  agree  to 
guarantee  the  payment  to  you  within  eighteen 
months,  by  the  company  or  the  liquidator  thereof, 
of  the  principal  of  your  debt  of  722/."  To  a 
declaration  on  this  guarantee,  alleging  as  a  breach 
the  non-payment  of  the  722/.,  the  defendants 
pleaded  that  after  the  alleged  withdrawal  of  the 
petition,  and  before  a  reasonable  time  had 
elapsed,  and  within  the  eighteen  months,  the 
plaintiff  presented  another  petition  for  winding 
up  the  company,  which  prevented  the  collection 
of  the  assets  of  the  company.  At  the  trial  the 
jury  found  that  the  presentation  of  the  second 
petition  did  not  prevent  the  collection  of  assets  i 
— Held,  that  the  withdrawal  of  the  first  petition 
was  a  sufficient  consideration  for  both  promises 
of  the  guarantors ;  that  the  plea,  as  proved, 
afforded  no  defence  ;  and  that  on  the  finding  of 
the  jury  the  plaintiff  was  entitled  to  recover* 
ffarrU  v.  Venabhs,  7  L.  R.,  Ex.  235  ;  41  L.  J., 
180 ;  26  L.  T.  437  ;  20  W.  R.  974. 

Where  Fraudulent.] — In  an  action  on  a  gua- 
rantee for  a  debt  due  from  S.  to  the  plaintiff,  the 
promise  alleged  being  that  if  the  plaintiff  would 
give  S.  a  written  acknowledgment  that  the  plain-* 
tiff  had  no  legal  claim  on  S.,  the  defendant  would 
be  answerable  for  the  amount,  with  an  averment 
that  the  plaintiff  wrote  and  sent  such  acknow- 
ledgment to  S.  Plea,  that  S.  was  a  trader  within 
the  bankrupt  acts,  and  a  prisoner  in  execution 
for  debt,  owing  300/.  and  upwards,  and  was  de- 
sirous of  petitioning  the  Court  of  Bankruptcy 
for  an  interim  order  of  protection  under  7  &  8 
Vict.  c.  96,  s.  6,  and  in  support  of  such  petition  of 
falsely  representing  himself  to  the  court  as  owing 
less  than  300/.,  and  that  the  defendant,  at  the 
request  of  S.,  gave  the  guarantee,  with  the  intent 
on  the  part  of  S.  and  the  defendant  that  S.  should 
be  the  better  able  falsely  to  make  such  represen- 
tation, and  that  the  plaintiff  knew  the  corrupt 
purpose  for  .which  the  guarantee  was  given,  and 
with  such  knowledge  accepted  it,  and  assented  to 
write  the  acknowledgment  for  the  purpose  of 
aiding  S.  in  making  the  false  representation  : — 
Held,  on  proof  of  the  facts  pleaded,  that  the 
plaintiff's  acknowledgment  was  not  a  release 
under  seal,  and  that  the  defendant  was  entitlec* 
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to  a  verdict  on  the  evidence.     Coles  v.  Stride,  15 
Q.B.  2. 

Statement  of  Consideration.  ]~A  declaration 
stated  that  L.  made  his  promissory  note  payable 
to  the  plaintiff ;  that  the  note  being  in  the  plain- 
tiff's hands  overdue  and  unpaid,  '*  in  considera- 
tion that  the  plaintiff  would  forbear  and  give 
time  to  L.  for  payment  of  the  note,  to  wit,  for  a 
reasonable  time,  the  defendant  promised  to  pay 
the  note  in  case  L.  should  make  default."  It 
then  alleged  that  L.  made  default,  and  that  the 
defendant  did  not  pay  the  amount  of  the  note. 
At  the  trial  it  appeared  that  the  defendant  having 
agreed  to  guarantee  the  payment  of  the  note  by 
L.,  indorsed  on  the  back  thereof  as  follows  : — "  I 
guarantee  the  payment  of  the  within-  note  by  L., 
on  the  2nd  November  next."  On  that  day  the 
note  being  due  and  dishonoured,  the  defendant 
signed  the  following  memorandum,  addressed  to 
the  plaintiff  : — "  Sir, — I  request  you  will  hold 
over  the  promissory  note  in  your  favour,  of  L., 
dated  31st  July,  1844,  for  200Z.,  at  three  months  ; 
and  in  consideration  of  your  so  doing,  I  under- 
take to  continue  in  all  respects  my  guarantee  :  " 
— Held,  that  the  guarantee  was  defective,  and 
that  there  was  no  evidence  to  support  the  decla- 
ration. Temple  or  Semj)le  v.  Pink,  1  Ex.  74  ;  16 
L.  J.,  Ex.  237. 

B.  &  C,  membei-s  of  a  railway  committee, 
being  indebted  to  A.  in  a  large  sum  which  A. 
sought  to  recover  by  contributions  from  the  com- 
mittee, and  A.  having  brought  an  action  against 
B.,  and  having  threatened  to  sue  C,  D.  promised 
that,  in  consideration  that  A.  would  cease  to  pro- 
secute the  action  brought,  and  would  forbear  to 
sue  C,  he,  D.,  would  pay  a  certain  smaller  sum 
to  A.  In  declaring  upon  this  promise,  it  is  not 
necessary  to  allege  that  D.  was  a  mcmlxir  of  the 
committee,  or  that  A.  had  any  well-founded  claim 
against  the  committee,  or  that  the  actions  brought 
and  threatened  related  to  the  committee,  or  that 
the  plaintiff  was  ready  and  willing  to  accept  the 
smaller  sum  in  satisfaction  of  the  debt  owing  from 

B.  and  C.     Etnpson  or  Tenqjson  v.  Kfwwle»,  7 

C.  B.  651  ;  18  L.  J.,  C.  P.  222. 

Abandoning  Lien.] — A  declaration  stated 
that  plaintiff  was  a  shipbroker,  and  that  he 
was  employed  by  the  owners  of  a  ship  to 
procure  for  them  a  charter  of  that  ship  upon 
the  terms  that  he  should  be  entitled  to  re- 
ceive the  freight,  and  thereout  to  satisfy  himself 
his  commission  ;  and  that  ho  did  accordingly 
procure  a  charter-j^arty  on  certain  terras  ;  that 
the  ship  sailed,  and  performed  her  voyage  imd 
returned  to  England  ;  that  a  change  of  owner- 
ship in  some  of  the  shares  of  the  ship  accrued 
before  her  return ;  that  after  her  return  the 
plaintiff  was  about  to  collect,  and  would 
have  collected  the  freight,  so  as  thereout  to 
satisfy  himself  his  commission;  that  the  de- 
fendants were  the  brokers  for  the  new  owners, 
and  it  became  desirable  for  them  to  obtain  im- 
mediate possession  of  the  ship,  and  they  were, 
therefore,  anxious  that  plaintiff  should  abandon 
his  right  of  receiving  the  fi*eight ;  that  in  con- 
sideration of  the  premises,  and  that  the  plaintiff 
would  relinquish  his  right  to  collect  the  freight, 
the  defendants  promised  to  pay  him  his  commis- 
sion ;  that  the  plaintiff  relinquished  his  right ; 
but  that  the  defendants  would  not  pay  him  his 
commission  : — Held,  that  this  was  an  agreement 
by  the  defendants  to  pay  in  consideration  of  the 


plaintiff  abandoning  his  rights  arising  from  several 
matters  stated  by  way  of  inducement,  the  induce- 
ment, as  stated,  being  material ;  and  that  the  de- 
claration was  not  supported  by  proof  of  an  agree- 
ment, in  consideration  of  the  plaintiff  not  assert- 
ing any  lien  on  the  freight,  without  its  appearing 
whether  or  not  he  was  entitled  to  such  lien,  CfuU 
V.  Lindsay,  4  Ex.  45  ;  18  L.  J.,  Ex.  355. 

In  an  action  on  a  guarantee,  the  declaration 
alleged  that,  in  consideration  that  the  plaintiffs 
would  give  up  their  lien  on  certain  goods  of  Y., 
and  would  take  his  acceptance  forlloZ.,  the  de- 
fendant guaranteed  to  the  plaintiffs  payment  oi 
the  same,  and  the  plaintiff  accordingly  gave  up 
to  Y.  the  goods,  and  took  the  acceptances  of  Y. 
for  145?. : — Held,  that  the  declaration  disclosed 
no  cause  of  action.  Pickles  v.  TlioriUon,  33  L.  T. 
658 — C.  A.     And  see  cases,  ante,  col.  109. 

Composition  of  Debts.] — ^A  declaration  statec 

that  A.,  being  indebted  to  the  plaintiffs  in  7,093/. 

and  being  unable  to  pay  the  amount,  requesteo 

them  to  accept   a  composition  of   10*.  in    th< 

pound  on  their  debt,  and  to  give  time  for  pay 

ment,  to  which  they  agreed  upon  having  th< 

same  guaranteed,  and  that  thereupon  the  defon 

dant  addressed  a  guarantee  to  them,  to  the  fol 

lo^ving  effect :  "  At  the  request  of  A.,  and  in  con 

sideration  of  your  agreeing  to  take  10«.  in  th< 

pound  for  your  claim  on  them,  amounting  U 

7,093^.,  and  giving  them  five  years  to  pay  of 

3,546Z.,  being  one-half  of  the  debt,  or  at  the  rat< 

of  IQs.  in  the  pound  for  the  whole,  with  in  teres 

on    3,546Z.,   at  the  rate  of    U.  per  cent,  pe 

annum,  payable  half-yearly,  the  3,546^.  to  b 

paid  by  the   instalments  and  in   the   manne 

mentioned,  or  to  be  mentioned,  in  your  agree 

ment  with  A.,  I  hereby  guarantee  to  the  ex 

tent  of   500/.  the  payment  by  A.  of   3,546/ 

with  interest,  as  mentioned  in  the  agreement ; 

that  the  plaintiffs  and  A.  subsequently  entere< 

into  a  written  agreement,  by  which  the  plaintiff 

agreed  to  accept  of  A.  the  composition  of  10*.  i] 

the  pound,  to  be  paid  by  stipulated  instalmenti 

on  specified  days,  extending  over  a  space  of  fiv 

years,  in  consideration  of  having  the  payment  o 

the  instalments  guaranteed  by  the  persons  namci 

in  the  schedulCjandin  which  the  defendant's  nam 

appeared  as  guaranteeing  to  the  extent  of  500^ 

The  agreement  contained  a  proviso,  render  in; 

the  agreement  void,  and  enabling  the  plahitifl 

to  recover  the  whole  of  the  original  debt,  in  cas 

A.  should  make  default  in  payment  of  any  in 

stalments  on  the  stipulated  days,  or  should  commi 

any  act  of  bankruptcy  on  which  a  fiat  should  issue 

The  declaration  averred  that  one  instalment  b€ 

I  came  due,  that  default  was  made  in  payment  there 

of  by  A.,  that  the  plaintiffs  applied  to  the  defen 

dant,  but  that  he  had  not  guaranteed  the  instal 

ment,  and  that  the  same  remained  unpaid : — Hel 

bad  on  general  demurrer,  on  the  ground  that,  upo 

the  true  construction  of  the  guarantee,  the  cot 

sideration  of  the  defendant's  promise  was  tha 

\  there  should  be  an  agreement  between  the  plair 

'  tiffs  and  A.,  and  that  the  agreement  entered  int 

I  by  them  did  not  comply  with  the  terms  of  th 

;  guarantee.     Clarke  v.  Greene,  3  Ex.  619. 

Belease,  at  what  Time.] — In  an  action  on 
guarantee,  the  plaintiff,  in  support  of  an  avermen 
in  the  declaration,  that  he  had  executed  a  certai 
indenture,  gave  in  evidence  the  following  doci 
ment,  signed  by  the  defendant :  "  In  consideratio 
of  your  having  by  indenture  agreed  to  accept  pa^ 
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mcnt  of  the  debt  owing  to  you  by  A.  by  the  fol- 
lowing instalments,  tluit  is  to  say,  10a,  in  the 
pound,  I  promise  to  guarantee  the  payment  of  the 
instalments."  There  was  evidence  that  when 
A.'s  creditors  received  the  guarantee,  he  signed 
the  deed  at  the  same  time : — Held,  that,  under  the 
circomstance  of  the  case,  the  true  construction  of 
the  guarantee  was,  "  that  if  at  some  future  time 
the  plaintiff  shall  have  released  the  debt,  the  de- 
f  .mdant  will  guarantee  the  same  to  him  ; "  and, 
therefore,  that  it  did  not  prove  the  averment  in 
the  declaration.  King  v.  Coir,  2  Ex.  628  ;  17 
L.  J.,  Ex.  283. 

d.  Other  Cases. 

Indemnity  to  Sheriff's  Officer.] — ^A  declaration 
alleged  that  the  defendant  issued  a  fi.  fa.  on  a 
judgment  against  M.,  which  the  sheriff  delivered 
to  the  plaintiff,  his  officer,  to  execute,  and  the 
plaintiff,  at  the  defendant's  request,  seized  goods, 
believing  them  to  be  M.'s,  whereupon  G.  claimed 
them,  and  gave  notice  to  the  sheriff  not  to  sell 
them ;  and  in  consideration  of  the  premises,  and 
t^iat  the  plaintiff  would  pay  no  attention  to  the 
claim  or  notice,  and  would  proceed  to  a  sale,  the 
defendant  promised  the  plaintiff  to  indemnify 
him  for  so  doing ;  that  the  plaintiff  tjicreupon 
paid  no  attention,  and  sold  the  goods,  and  levied, 
and,  at  the  defendant's  request,  delivered  the 
balance  to  the  defendant ;  that  afterwards  G.,  by 
reason  of  the  premises,  impleaded  the  plaintiff, 
^5gethe^  with  the  sheriff,  in  a  county  court,  for 
Seizing  and  selling,  and  recovered  against  the 
plaintiff  and  the  sheriff  the  value  of  the  goods, 
damages  and  costs,  which  the  plaintiff  being 
liable  (as  the  defendant  knew)  to  indemnify 
the  sheriff,  paid  to  G.,  but  the  defendant  did 
not  indemnify  : — Held,  a  good  declaration,  for 
that  consideration  sufficiently  appeared,  and  it 
was  no  objection  that  the  plaintiff's  disregard  of 
the  claim  was  not  shewn  with  sufficient  cer- 
tainty to  have  been  otherwise  than  an  illegal 
act,  or  that  the  plaintiff,  consistently  with  the 
allegations,  might  have  sold  in  the  mere  per- 
formance of  his  duty,  or  that  it  was  not  suffi- 
ciently shewn  that  G.  recovered  solely  by  being 
entitled  to  the  goods  seized,  and  not  by  any 
irr^ularity  in  the  plaintiff's  acts,  or  how  much 
ilamagc  accrued  from  the  selling,  and  how  much 
from  the  seizing,  or  that  the  action  in  the  county- 
court  was  against  the  sheriff  together  with  the 
plaintiff.    J^listan  v.  Berryman,  15  Q.  B.  205. 

Indemnity  against  Costs.] — ^An  agreement  by 
the  plaintiff,  an  attorney,  the  defendant,  and  B.. 
set  forth,  that,  in  consideration  of  B.  having 
agreed  to  pay  to  the  defendant  his  claim  against 
B.,  and  certain  costs,  out  of  the  proceeds  to 
arise  from  the  recovery  by  B.,  in  an  action  of  B. 
against  J.,  the  defendant  undertook  to  pay  the 
plaintiff  all  costs  incurred  by  him  in  prose- 
cuting the  action  of  B.  against  J.,  the  plaintiff 
thereby  agreeing  with  the  defendant  to  bring 
the  same  : — Held,  that,  in  an  action  on  this 
agreement,  the  consideration  was  rightly  de- 
scribed to  be,  that  the  plaintiff,  at  the  request  of 
the  defendant,  would,  with  B.'s  assent,  prosecute 
the  action  of  B.  against  J.  Dally  v.  Poolly,  6 
Q.  B.  494. 

OiTing  Seenrity  without  Payment.]— A  plain- 
tiff having  given  the  defendant  promissory  notes, 
and  a  cognovit  for  500?.,  as  a  composition  for 


certain  claims,  the  defendant  in  consideration 
of  the  money  so  secured  to  be  paid,  engaged  to 
indemnify  him  against  certain  liabilities  : — Held, 
that  the  security,  not  the  actual  payment,  was 
the  consideration,  and  that  the  plaintiff  might 
sue  on  the  guarantee,  though  he  had  not  paid  the 
500?.    n-ifi  v.  BrooJi,  1  B.  and  Ad.  124. 

Failure  of  Consideration.] — Upon  the  eve 
of  a  sale  by  the  sheriff,  A.  (a  stranger)  agreed  to 
guarantee  the  judgment  debts,  upon  the  judgment 
creditor  consenting  to  postpone  the  sale  under 
the  execution.  It  turned  out  that  the  consent  of 
another  party  was  necessary  in  order  to  prevent 
the  sale,  and  in  consequence  the  sale  took  place. 
A.  gave  notice  that  the  consideration  having 
failed,  the  guarantee  was  at  an  end  : — Held,  that 

A.  was  not  liable  on  the  guarantee.  Coo2>cr  v. 
Joel,  27  Beav.  313  ;  1  De  G.,  F.  k  J.  240. 

8.  Amount  of  Liability. 

Oenerally.J — A  guarantee  is  merely  a  con- 
tract to  indemnify  upon  a  contingency ;  and  is 
in  the  nature  of  a  claim  for  unliquidated 
damacres.    Samjf^oft  v.  Burton.  4  Moore,  515  ;  2 

B.  &  B.  89. 

A  surety  bound  himself  jointly  to  a  bankine: 
company  in  .500/.,  the  condition  of  the  bond 
being  that  if  the  obligors  should  from  time  to 
time  pay  all  and  every  such  sum  or  sums  of 
money  as  should  become  due  to  the  bank  for 
money  advanced  to  surety's  co-obligor,  and  pay 
interest  at  5/.  per  cent,  per  annum  for  such  sum 
or  sums  of  money  as  aforesaid,  to  be  computed  as 
is  usual  with  the  banking  company  in  oi*dinary 
banking  accounts  with  them ;  and  also  the 
lawful  commission,  charges  and  expenses  inci- 
dent to  or  occasioned  by  the  transactions  or 
mattere  between  the  bank  and  the  co-obligor, 
and  should  indemnify  and  save  harmless  s  the 
banking  company  from  all  actions,  suits  and 
expenses,  and  all  liability  whatsoever  by  reason 
of  the  transactions  and  matters  ;  then  the  bond 
was  to  be  void.  Provided  that  the  principal 
moneys  to  be  ultimately  recovered  on  the  bond 
were  thercbv  limited  not  to  exceeil  250/.,  and 
that  the  obligors  or  any  of  them  should  not  be 
liable  to  pay,  by  virtue  thereof,  any  greater 
principal  sum  than  250/.  But  that  the  bond 
should  be  a  continuing  security  to  that  amount, 
for  the  sums  from  time  to  time  owing  as  afore- 
said, exclusive  of  interest  (to  be  computed  as 
aforesaid),  commission,  costs,  charges  and  ex- 
penses : — Held,  that  the  surety  was  liable  on 
this  bond  only  for  250/.  principal  moneys  ad- 
vanced, and  interest  accrued  upon  that  sum  ; 
but  not  for  interest  upon  any  further  principal 
sum  advanced  bv  the  bank.  Merit  v.  Wall  in,  27 
L.  T.  650. 

Where  a  bond  which  on  the  face  of  it  appears 
to  be  a  simple  money  bond  is  given  to  secure  a 
sum  certain  with  interest,  it  must  be  construed, 
so  far  at  least  as  regards  the  surety,  as  given  to 
secure  the  debt  then  existing,  and  not  to  cover 
floating  balances.  Walker  v.  Ilardman,  4  C.  & 
F.  258 ;  11  Bligh,  290.  And  see  Pcafc  v.  Ilurat, 
5  M.  &  R.  88  ;  10  B.  k  C.  122. 

Primil  facie,  a  continuing  guarantee,  limited 
in  amount,  to  secure  a  floating  balance,  is,  as 
between  surety  and  creditor,  a  guarantee  of  so 
much  only  of  the  debt  as  does  not  exceed  the 
sum  named  in  the  limitation,  for  it  is  to  be, 
sumed  that  the  surety  did  not  contempJ^ 
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creditor's  allowing  the  debtor  to  become  in- 
debted to  him  beyond  that  amount.  No  such 
presumption  arises  where  the  debt,  in  respect  of 
which  the  bond  is  given,  is  an  ascertained 
amount  exceeding  the  sum  named  in  the  limita- 
tion. EllU  V.  Emmanvel,  1  Ex.  D.  157  ;  46 
L.  J.,  Ex.  25  ;  34  L.  T.  553  ;  24  W.  R.  332— C.  A. 

Upon  a  contract  to  guarantee  a  bill  of  ex- 
change for  a  given  sum,  the  guarantor  would  not 
be  liable  to  that  extent  on  a  bill  given  for  a 
larger  sum.    Phillipn  v.  Astling^  2  Taunt.  206. 

The  defendant  request<5d  the  plaintiff,  by 
letter,  to  advance  B.  21.  a  week,  and  engaged  "  to 
pay  him  all  moneys  he  might  advance  to  B.,  in 
addition  to  the  24Z.  which  he  had  already  let 
him  have  : " — Held,  that  the  guarantee  was  to  be 
read  as  if  it  had  been  **  all  such  moneys,"  i.e.,  the 
24Z.,  and  the  amount  of  the  subsequent  weekly 
sums  of  21, ;  and  that  it  did  not  extend  to  any 
other  sums  he  might  advance  over  and  above  the 
allowance  of  21,,  because  this  allowance  was  the 
subject-matter  of  the  letter.  Smith  v.  Bratidram, 
2  Scott,  N.  R.  539 ;  9  D.  P.  C.  441 ;  2  M.  &  G. 
244  ;  5  Jur.  173. 

Shares — Collateral  Securities.]  —  The  defen- 
dant and  two  others  agreed  to  become  sureties 
to  the  plaintiff  for  a  debt  of  a  fourth  person, 
and  all  entered  into  a  joint  and  several  covenant 
for  payment  of  1,000/.  and  interest ;  one  of  the 
sureties  gave  on  his  own  account  an  extra  col- 
lateral security  for  the  same  debt,  by  assigning 
an  annuity  for  600/.,  which  was  not  paid,  but 
accounted  for.  The  principal  debtor  also  gave  a 
bill  of  sale  to  the  plaintiff,  under  which  he  took 
possession,  and  which  he  afterwards  gave  up  to 
one  of  the  sureties  on  receiving  bills  for  200/. 
from  him  : — Held,  that  the  defendant,  as  one  of 
the  three  sureties,  was  liable  for  one-third  of  the 
amount  of  the  original  debt  and  interest,  not- 
withstanding the  securities  given  and  payments 
made  by  his  co-sureties  ;  the  two  other  sureties 
having  in  effect  paid  their  shares,  the  defendant 
was  liable  to  the  plaintiff  for  his  share.  Margrett 
V.  Gregory,  6  L.  T.  643  ;  10  W.  R.  630. 

Engagement  at  Lloyd's.] — ^Where  a  father,  on 
his  son's  entering  as  an  underwriter  at  Lloyd's, 
addressed  to  the  managing  body  a  letter  whereby 
he  held  himself  responsible  for  all  his  son's 
engagements  in  that  capacity : — Held,  that  the 
guarantee  extended  to  all  the  son's  engagements 
as  underwriter  at  Lloyd's,  whether  with  members 
er  outsiders.  Lloyd'^s  v.  Harper,  16  Ch.  D.  290  ; 
60  L.  J.,  Ch.  140 ;  43  L.  T.  481  ;  29  W.  R.  452— 
C.  A. 

The  defendant  guaranteed  to  the  committee 
of  Lloyd's  the  debts  that  S.,  who  had  applied  to 
be  admitted  as  a  subscriber  to  Lloyd's,  might 
contract  as  insurance  broker,  to  enable  him  to 
act  as  such  ;  S.  took  a  partner  H. :  the  defendant 
thereupon  withdrew  the  guarantee,  but  on  find- 
ing S.  would  cease  to  be  a  subscriber,  wrote  to 
say  that  the  guarantee  should  continue  in  force 
on  the  same  terms  and  conditions  as  therein 
mentioned ;  partnership  firms  arc  not  admitted 
as  subscribers  of  Lloyd's,  but  subscribers  may 
have  a  substitute  ;  H.  was  made  a  substitute  for 
S. ;  their  business  of  brokers  at  Lloyd's  was 
transacted  sometimes  by  S.,  sometimes  by  H.  as 
his  substitute,  and  was  on  behalf  of  the  firm  and 
in  its  name  ;  debts  accrued  on  these  transactions  : 
— Held,  that  the  guarantee  applied  to  such  debts. 


lA'dthley  V.  Spyer,  5  L.  R.,  0.  P.  595  ;  39  L.  J. 
C.  P.  299  ;  22  L.  T.  821. 

Guaranteeing  Freight  of  Two  Ships— Loss  o 
one.] — The  defendant  chartered  two  vessels  c 
300  tons  each  for  a  voyage  from  Ibralia  t( 
London,  with  full  cargoes  of  petroleum,  at  ^h 
per  ton.  In  consequence  of  their  stores  a 
Ibralia  having  been  destroyed  by  fire,  he  wa 
unable  to  furnish  any  oil ;  and  the  owners  agreei 
to  cancel  the  charterparties  and  to  procure  othe 
cargoes,  upon  the  defendant  guaranteeing  eac 
vessel  a  sum  of  900/.  gross  freight  home.  Th 
homeward  cargoes  shipped  under  the  substitutes 
contract  fell  short  of  the  guaranteed  sum  fd 
each  vessel  by  343/.  6*.  One  of  the  vessel 
arrived  in  safety,  the  other  was  lost : — Hek 
that  the  contract  was  broken  at  the  moment  c 
the  shipment  of  the  homeward  cargo,  and  cor 
sequently  that  the  owners  were  entitled  to  n 
cover  the  deficiency  in  respect  of  each  vesse 
notwitlistanding  the  loss  of  one.  Carr  v.  Wa\ 
lachian  Petrolevm  Company,  1  L.  R.,  C.  P.  636 

35  L.  J.,  C.  P.  314.    Affirmed,  2  L.  R.,  C.  P.  468 

36  L.  J.,  C.  P.  236  ;  16  L.  T.  460  ;  15  W.  R.  87 
—Ex.  Ch. 

Ouaranteeing  Payment  of  (Joods  —  At  whs 
Price.] — 'A  surety  agreed  to  guarantee  the  pa; 
ment  of  goods  supplied  by  the  plaintiff  to  1 
under  a  contract  with  government.  At  the  tin: 
the  guarantee  was  given  negotiations  only  wei 
on  foot,  but  soon  after  the  government  contra< 
was  made  with  B.,  and  also  the  sub-oontra< 
between  B.  and  the  plaintiff.  Each  contnu 
provided  that  the  articles  were  to  be  suppli( 
within  given  periods  : — ^but,  in  point  of  fact,  tl 
articles  were  not  supplied  by  the  plaintiff  to  I 
or  by  B.  to  the  government,  until  long  after  tl 
fixed  period.  The  government,  however,  hf 
the  option,  and  waived  the  delay,  and  paid  ] 
the  contract  price.  B.,  not  having  paid  tl 
plaintiff,  the  plaintiff  sued  the  surety  on  tl 
guarantee,  and  the  surety  sought  to  show  th; 
the  price  given  by  B.  in  the  contract  with  tl 
plaintiff  was  a  high  one,  on  account  of  the  shoi 
ness  of  the  time  within  which  the  goods  were 
be  delivered,  and  that  the  market  price  at  tl 
time  the  goods  were  to  be  delivered  was  mu< 
lower,  and  he  claimed  to  set  off  the  different 
between  the  two  prices  : — Held,  that  the  surei 
could  not  set  off  tne  difference  in  price.  Oastl 
v.  PouTid,  7  L.  T.  852  ;  11  W.  R.  518. 

Held,  also,  that  the  goods  were  supplied  und 
the  original  contract,  and  that  the  acccptam 
after  the  delay  did  not  constitute  a  new  contrac 
and  that  the  surety  was  liable.    Ih, 

Upon  Bankruptcy  of  Principal — ^Bateable  J) 
duction.] — When  prior  to  the  commenceme] 
of  an  action  against  a  surety,  whose  liability 
limited  to  a  portion  only  of  the  principal  del 
the  plaintiff  receives  dividends  from  the  estate 
the  principal  debtor,  under  proceedings  in  liqi: 
dation,  amounting  to  9«.  2d.  in  the  pound  < 
his  entire  debts,  he  is  not  entitled  to  recover 
such  action  the  whole  amount  of  the  surety 
liability,  but  only  the  balance  or   differenc 
after  deducting  the  amount  of  a  dividend 
9*.  2d,  in  the  pound  thereon.     Mlis  v.  Wilmt 
10  L.  R.,  Ex.  10  ;  44  L.  J.,  Ex.  10 ;  31  L.  T.  57- 
23  W.  R.  214. 

When  a  surety  has  become  party  to  a  boi 
conditioned  for  payment  of  the  debt  and  intcref 
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with  a  proviso  that  he  shall  not  be  liable  for 
more  than  a  certain  sum,  and  the  creditor,  under 
a  liquidation  of  the  affairs  of  the  debtor,  receives 
a  dividend  on  the  whole  of  the  debt  and  interest 
then  due,  the  right  of  the  surety  to  have  a  pro- 
portion of  those  dividends  applied  in  reduction  of 
the  claim  against  him  depends  upon  whether  the 
bond  amounts  to  a  guarantee  of  the  whole  debt, 
with  a  limitation  of  the  sum  which  he  is  to  be 
called  upon  to  pay,  or  to  a  guarantee  of  a  part 
only  of  the  debt.  In  the  former  case  he  is  liable 
for  the  whole  unpaid  balance  to  the  extent  of 
the  ram  limited  in  the  proviso.  In  the  latter 
case  he  is  entitled  to  a  deduction  pro  ratd  in 
respect  of  the  dividends,  miis  v.  limmanucl^  1 
Ex.  D.  157  ;  46  L.  J.,  Ex.  25  ;  34  L.  T.  553  ;  24 
W.  R.  832— C.  A. 

Where  a  debt  having  been  partly  guaranteed, 
the  debtor  becomes  a  bankrupt,  and  the  creditor 
proves  for  a  laiger  amount  than  that  covered  by 
the  guarantee,  the  dividends  must  be  applied  in 
ease  of  the  g^uarantor,  rateably  to  the  whole 
debt  proved.  Baihcs  v.  Todd,  1  P.  &  D.  138  ]  8 
A.  &  B.  846  ;  1 W.,  W.  &  H.  619. 

A  bill  having  been  accepted  by  a  banking  com- 
pany, and  indorsed  to  a  holder  for  value,  the 
company  passed  a  resolution  to  wind  up  volun- 
tarily, ana  the  winding-up  was  ordered  to  be 
<M>ntinued  under  supervision.  After  this  date 
the  bolder  received  from  the  drawer  a  composi- 
tion of  St.  6<f.  in  the  pound  on  the  amount  or  the 
bills.  After  this  payment  the  holder  lodged  a 
claim  with  the  liquidator  for  the  whole  amount 
of  the  bills  : — Held,  that  he  was  entitled  to  be 
admitted  to  prove  only  for  the  balance,  after  de- 
ducting the  part  payment.  Oriental  dynim^rcial 
Bank,  In  re,  Maxondoff,  Ex  parte,  6  L.  R.,  Eq. 
682  ;  18  L.  T.  450  ;  16  W.  R.  784. 

H.  gave  to  B.  a  guarantee :  *'  I  hereby  guaran- 
tee to  you  the  payment  of  all  goods  you  may 
supply  to  £.  H.,  but  so  as  my  liability  to  yon 
under  this  or  any  other  guarantee  shall  not  at 
any  time  exceed  2502."  L.  gave  a  similar  gua- 
rantee. B.  supplied  goods  to  E.  H.  to  the  amount 
of  6577.  E.  H.  then  became  bankrupt.  B. 
proved  for  the  whole  sum,  and  then  called  on 
the  guarantors,  who  paid  him  250/.  each.  B. 
having  afterwuds  received  a  dividend  of  2«.  \d, 
in  the  pound  on  the  6572. : — Held,  that  each  of 
the  guarantors  was  entitled  to  a  part  of  this  divi- 
dend, bearing  to  the  whole  the  same  proportion 
as  2502.  to  657/.  Hvhson  v.  Ba*8,  6  L.  B.,  Ch. 
792  ;  19  W.  R.  992. 

The  obligee  of  a  bond  given  by  principal  and 
surety,  conditioned  for  the  payment  of  money  by 
instalments,  who  has  proved  under  a  commission 
of  bankruptcy  against  the  principal  the  whole 
debt,  and  received  a  dividend  thereon  of  2s.  Id. 
in  the  pound,  may  recover  against  the  surety  an 
instalment  due,  making  a  d^uction  of  2g,  Id,  on 
the  amount  of  such  instalments ;  and  the  surety 
is  not  entitled  to  have  the  whole  dividend  applied 
in  discharge  of  that  instalment,  but  only  rate- 
ably  in  part  payment  of  each  instalment  as  it 
becomes  due.  Martin  v.  Brechnell,  2  M.  &  8. 
39  ;  2  Rose,  156  ;  &  P.,  Londmi  Assurance  Com- 
pany  v.  Buckle,  4  Moore,  153. 

**  In  consideration  of  your  giving  credit  in  the 
way  of  your  trade  to  L.  M.,  I  guarantee  to  you 
the  payment  of  any  debt  which  he  may  contract 
with  yon  from  time  to  time  as  a  running  balance 
of  account,  to  any  amount  not  exceeding  400/." 
The  plaintiif,  on  the  faith  of  this  guarantee, 
supplied  L.  M.  with  goods  to  the  amount  of  800/. ; 


and  he  afterwards,  being  in  insolvent  circum- 
stances, assigned  all  his  effects  to  trustees  for  the 
benefit  of  his  creditors.  The  plaintiff  claimed  a 
debt  of  625/.,  as  the  balance  dae  to  him  against 
L.  M.'s  estate,  and  received  a  dividend  of  6*.  9rf. 
in  the  pound  on  the  whole  debt.  In  an  action 
by  the  plaintiff  against  the  defendant  on  his 
guarantee  : — Held,  that  he  was  not  entitled  to 
deduct  the  whole  sum  received  as  a  dividend 
from  the  gross  amount  of  the  debt,  and  to  hold 
the  defendant  liable  on  his  guarantee  for  the  re- 
sidue of  the  demand  up  to  the  extent  of  the 
guarantee ;  that  the  dividend  received  was  to 
be  applied  rateably  to  the  whole  debt,  as  well 
the  part  covered  by  the  guarantee  as  that  which 
was  not ;  and  therefore,  that  a  rateable  deduc- 
tion was  to  be  made  for  the  sum  covered  by  the 
guarantee.  Bardwell  v.  Lydall,  5  M.  &  P,  327  ; 
7  Bing.  489. 

The  defendants  and  N.  were  jointly  interested 
in  a  cargo  of  goods,  of  which  the  bills  of  lad- 
ing were  held  by  B.  as  security  for  the  payment 
of  the  amount  of  two  bills  of  exchange.  At 
N.*s  request  the  plaintiffs  gave  B.  their  guarantee 
for  that  amount,  thus  obtaining  the  bills  of  lad- 
ing ;  after  one  bill  was  paid,  and  before  the 
other  was  due,  the  defendants,  N.  being  then  in- 
solvent, agreed  with  the  plain tiffis  that  the  goods 
should  be  sold,  and  that  after  the  account  of 
sales  was  made  up,  and  the  amount  guaranteed 
by  the  plaintiffs,  the  defendants  would  bear  and 
pay  one-half  of  whatever  loss  might  appear  on 
the  transaction.  The  plaintiffs  paid  the  other 
bill ;  the  cargo  failed  to  realize  the  amount ; 
they  proved  on  N.'s  estate  for  the  whole  amount 
of  the  difference,  and  received  dividends  on 
the  whole  amount.  N.  then  claimed  from  the 
defendants  half  of  the  whole  amount  of  the 
difference  ; — Held,  that  the  defendants  were  not 
entitled  to  have  credit  for  the  dividends  re- 
ceived, and  were  liable  for  half  of  the  whole 
amount  of  the  loss.  JAverjwol  Borovgh  Bank 
V.  Logan,  5  H.  &  N.  464  ;  29  L.  J.,  Ex.  249. 

A.,  wishing  to  be  allowed  from  time  to  time 
to  overdraw  his  account  with  his  bankers,  the 
defendant  gave  them  the  following  document  : 
"  On  demand  I  promise  to  pay  to  Messrs.  G.  k  Co. 
300/.,  with  interest  on  same,  to  secure  an  advance 
now  or  hereafter  on  a  banking  account  with  A." 
A.  became  insolvent,  and  paid,  by  agreement  with 
his  creditors,  a  composition  of  16«.  in  the  pound  ; 
the  bankers,  who  had  advanced  much  more  than 
300/.,  received  the  dividend  on  their  whole  ad- 
vance, leaving  a  balance  on  the  whole  of  more 
than  300/. : — Held,  that  the  promise  by  the  de- 
fendant was  to  repay  an  advance  of  300/.,  and 
that  he  was  therefore  only  liable  for  the  balance 
of  300/.  after  deducting  16^.  in  the  pound  from 
that  amount,  Oee  v.  Pack,  33  L.  J.,  Q.  B.  49  ; 
9  L.  T.  290. 

Where  a  limited  guarantee  has  been  given,  and 
the  limit  has  been  exceeded  by  the  party  gua- 
ranteed, who  afterwards  receives  from  the  estate 
of  the  principal  debtor  a  dividend,  the  guarantor 
is  entitled  to  the  benefit  of  a  proportional  part 
of  that  dividend  on  the  amount  guaranteed,  not- 
withstanding that  the  unpaid  debt  greatly  ex- 
ceeds the  amount  of  such  guarantee.  Thornton 
V.  JiPXfiiPan,  1  H.  &  M.  525  ;  32  L.  J.,  Ch.  69  ; 
U  W.  R.  140. 

Advances — PurpoBe  of.! — A  defendant  gua- 
ranteed the  payment  of  gold  with  which  the  plain- 
tiff should  supply  a  goldsmith  for  the  purposes 
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of  his  trade  ;  the  plaintiff  discounted  bills  for 
the  goldsmith,  and  gave  him  for  them  partly 
gold  and  partly  money  ;  the  gold  was  applied  to 
the  goldsmith's  trade,*  but  the  goldsmith  did  not 
indorse  the  bills  : — Held,  that  the  defendant  was 
not  liable  under  his  guarantee  for  the  gold  so 
furnished.  Eran^  v.  Whyle,  5  Bing.  485 ;  3 
M.  &  ?.  130 ;  M.  &  M.  4G8. 

A.  gave  B.  the  following  guarantee  :  "  I  have 
given  C.  an  order  to  purchase  cotton,  and  as  it 
may  be  to  my  advantage  to  have  his  bills  on  me 
negotiated  through  your  house,  I  have  in  such 
case  to  request  that  you  will  honour  his  drafts  to 
the  amount  of  those  he  may  send  you  for  sale 
on  my  account,  and  engage  that  his  bills  on  me, 
so  transmitted,  shall  be  regularly  accepted  and 
paid :  " — Held,  that  under  this  guarantee  B. 
was  justified  in  honouring  C.'s  draft  to  the 
amount  of  a  bill  drawn  by  C.  on  A.,  and  re- 
presented by  C.  to  B.  as  being  drawn  on  ac- 
count of  A.,  though  such  bill  was  in  fact  dra^vn 
by  C.  on  his  own  account.  Ogdc7i  v.  A$j)iJiaU^ 
7  D.  cSc  R.  637. 

Action  against  a  surety  upon  a  bond  condi- 
tioned for  the  due  payment  by  M.  of  all  sums 
in  which  he  should  from  time  to  time  become  in- 
debted to  the  plaintiffs  for  goods  supplied  him  by 
them  in  the  course  of  their  business.  The  plain- 
tiffs having  drawn  a  bill  upon  M.  for  coals 
supplied  to  him,  discounted  the  bill,  which  was 
dishonoured.  M.  went  to  the  plaintiffs,  and 
telling  them  that  he  wanted  80Z.  to  enable  him 
to  take  up  the  bill,  asked  them  to  lend  him  that 
sum.  The  plaintiffs  thereupon  gave  him  a 
cheque  for  80/.,  with  wliich,  and  his  own 
money,  Ire  took  up  the  bill : — Held,  that  this 
was  not  in  substance  a  loan  by  the  plaintiffs 
to  the  defendant  of  the  80/.,  but  an  advance 
by  them  for  the  specific  purpose  of  taking  up 
the  bill,  which  as  between  the  plaintiffs  and  M., 
remained  unpaid  to  that  extent ;  and  that  con- 
sequently, as  the  plaintiffs  might  have  recovered 
the  80Z.  from  M.  as  for  goods  sold,  the  defen- 
dant was  liable  to  pay  that  sum.  Davey  v. 
Phelps,  2  M.  &  G.  300  ;  2  Scott,  N.  R.  564. 

Deed  of  ABsignxnent  in   respect   of— 


What  included  in.] — W.  and  S.  by  deed  assigned 
to  J.  P.  all  moneys  to  which  they  might  become 
entitled  from  a  certain  railway  company  upon 
trust  to  secure  the  due  payment  of  the  sum  of 
5,000/.,  advanced  by  J.  P.,  "and  also  of  all 
other  sums  which  might  thereafter  become  due 
from  W.  and  S.  to  the  said  J.  P.  whether  in 
respect  of  principal,  interest,  discount,  commis- 
sions, or  otherwise  howsoever."  The  5,000/.  men- 
tioned in  the  deed  was  paid  off,  but  J.  P.  was 
afterwards  compelled  to  pay  5,000/.  under  a 
guarantee  for  W.  and  S.  The  appellants,  as 
execution  creditors,  afterwards  attached  a  sum 
of  money  due  from  the  railway  company  to  W. 
and  S.  J.  P.  had  given  notice  of  the  assignment 
to  the  railway  company  : — Held,  that  the  deed 
of  assignment  included  not  only  advances  made 
by  J.  P.  to  W.  and  S.,  but  also  money  paid  by 
him  under  his  guarantee  for  them,  and  was  not 
affected  by  subsequent  letters  offering  additional 
security  for  the  guarantee.  Dumhcll  v.  Ide  of 
Man  Railway  Company,  42  L.  T.  745— P.  C. 

By  Bankers.] — The  directors  of  a  com- 
pany being  desirous  to  allot  a  suflicient  number 
of  their  shares  to  procure  the  appointment  of  a 
ettling  day  on  the  Stock  Exchange,  arranged 


with  the  manager  of  a  bank,  to  open  an  acco' 
in  the  name  of  S.,  a  promoter  of  the  compa 
to  be  drawn  on  by  him  to  an  amount  not  exce 
ing  30,000/.,  and  for  advances  made  on  that 
count  the  company  gave  a  guarantee  under  tl 
common  seal.  Such  an  account  was  opec 
and,  as  arranged  with  the  manager,  the  moi 
draAvn  thereon  by  S.  was  immediately  paid  in 
him  to  an  account  opened  at  the  bank  in 
company's  name  as  and  for  the  deposits  pays 
by  allottees  of  shares  in  the  company.  Tt 
allottees  were  real  persons  who  had  been 
duced  by  S,  to  apply  for  shares,  but  they  \^ 
wholly  incapable  of  paying  for  them  ;  they 
no  intention  of  really  becoming  sharehold 
and  immediately  handed  their  letters  of  al 
ment  and  blank  transfers  to  S.  The  bank  di 
tors  were  ignorant  of  the  object  of  this  sche 
and  believed  that  the  money  Avas  advancec 
S.  to  be  employed  by  him  as  the  compai 
agent  in  their  l<^timate  business.  In  furtl 
ance  of  the  plot,  the  manager  gave  a  certifii 
in  the  name  of  the  bank  that  23,006/.  had  t 
paid  in  for  the  deposit-s  on  11,503  shares  in 
company,  but  the  application  for  a  settling- 
was  refused,  and  shortly  afterwards  it 
ordered  that  the  company  should  be  wound 
Before  the  winding-up  there  had  been  paic 
on  the  company's  account  a  total  sum 
24,505/.  18*.  6^/.,  made  up  of  S.'s  paymc 
and  of  1,500/.  which  really  was  the  c 
pany's  money,  and  their  liquidator  sued 
the  24,505/.  18.9.  6</.  as  money  received  for  tl 
use.  The  bank  sought  to  set  off  24,506/.  8«. 
due  to  them  on  S.'s  account : — Held,  that 
bank  was  liable  to  the  company  for  1,500/.  oi 
the  sum  really  paid  in  on  their  account.  Brl 
and  America?i  TvJegraph  Company  v.  All 
BanJt,  7  L.  R.,  Ex.  119  ;  41  L.  J.,  Ex.  67  , 
L.  T,  257  ;  20  W.  B.  413. 

Costs— Title  to  Lands.]— The  defendant  c 
veyed  premises  to  the  plaintiff,  and  covenan 
for  good  title.  An  action  was  afterwards  brou 
against  the  plaintiff  by  a  party  having  a  be 
title,  and  the  plaintiff  compromised  it  for  55( 
— Held,  that  the  plaintiff,  in  an  action  for  bre 
of  covenant,  might  recover  the  whole  sum  p 
and  his  costs  as  between  attorney  and  client, 
the  compromised  suit,  though  he  had  given 
notice  of  that  suit  to  the  defendant.  For 
an  action  on  a  general  guarantee,  the  c 
effect  of  such  want  of  notice  to  the  indemn 
ing  party  is  to  let  in  proof  on  his  part  t 
the  compromise  was  im  providently  made  ;  ; 
it  lies  on  him  to  establish  that  fact,  which  - 
not  done  in  the  present  case.  Smith  v.  Compi 
3  B.  &  Ad.  407. 

—  On  Assignment  of  Leasehold.] — In 

action  by  a  lessee  against  the  assignee  of  a  U 
for  a  breach  of  a  contract  by  the  assignee  to 
demify  the  lessee  against  a  failure  to  perf( 
the  covenants  contained  in  a  lease,  he  sought 
recover  the  whole  costs,  as  well  those  paid 
him  on  taxation  as  extra  costs  paid  by  him 
his  own  attorney,  incurred  in  unsuccessfully 
fending  an  action  brought  against  him  by 
lessor  for  a  breach  of  one  of  the  covenants  in 
lease  committed  after  the  assignment : — H< 
that  the  lessee  was  entitled  to  recover  the  ex 
costs  as  well  as  the  taxed  costs.  Iloioard 
Loregrovc,  6  L.  R.,  Ex.  43 ;  40  L.  J.,  Ex.  ] 
23L.  T.  396;  19  W.  R,  188. 
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BipaniM  of  propoMd  Bailway  Company.] — 
Bj  an  agreement  whereby  the  plaintiff  agreed  to 
allow  his  name  to  be  put  on  the  list  of  the  pro- 
risional  committee  of  a  railway  company,  and 
the  defendants  undertook  to  indemnify  the  plain- 
tiff from  all  personal  responsibility,  and  to  hold 
him  liarmlesB  against  all  costs,  charges,  and  ex- 
penses that  had  been  or  might  be  incurred  in  and 
about  the  formation  of  the  company,  their  meet- 
ing8,  advertisements,  surveys,  and  other  expenses 
of  carrying  out  the  company,  applying  for  an  act 
of  parliament,  or  anything  relating  thereto : — 
Held,  that  this  was  an  indemnity  against  lawful 
claims  only,  and  therefore  did  not  apply  to  the 
costs  incurred  in  the  defence  of  an  action  im- 
properly brought  against  the  plaintiff  as  a  member 
of  the  provisional  committee,  and  the  costs  of  a 
chancery  suit  which  arose  out  of  the  action. 
Zetrig  V.  SmUh,  9  C.  B.  610 ;  19  L.  J.,  C.  P.  278. 

The  plaintiff  and  defendant  being  members  of 
a  committee  of  a  proposed  railway  company,  by 
an  agreement  under  seal,  which  recited  that 
debts  and  liabilities  had  been  incurred,  and  that 
it  was  probable  that  further  disputes  would  arise 
respecting  the  liability  of  the  members  and  the 
committee  of  management ;  and  that  the  plain- 
tiff being  desirous  of  being  relieved  from  all  such 
questions  and  disputes  had  proposed  to  contri- 
bute and  pay  a  sum  to  the  defendants  towards 
the  payment  of  their  claims,  upon  their  agreeing 
to  indemnify  him,  and  to  guarantee  him  that 
the  sums  mentioned  in  the  first  schedule  had 
been  paid,  the  defendants  guaranteed  that  the 
sums  mentioned  in  the  first  schedule  had 
been  paid,  and  also  that  they  would  indemnify 
and  save  harmless  the  plaintiff  from  all  claims 
expressly  mentioned  and  referred  to  in  the  second 
schedule,  and  from  all  costs,  damages  and  ex- 
penses which  he  might  sustain  or  be  put  to  by 
reason  thereof,  and  at  their  own  costs  and  charges 
defend  him  against  all  actions  and  suits  which 
should  be  commenced  or  prosecuted  against  him 
for  the  recovery  thereof,  or  any  part  or  parts 
thereof.  After  the  making  of  this  agreement, 
an  order  was  obtained  in  the  Court  of  Chan- 
cery, under  11  &  12  Vict.  c.  46,  for  winding 
up  the  affairs  of  the  company.  The  plaintiff 
was  adjudged  to  be  a  contributory,  and  a 
sum  was  directed  to  be  collected,  such  sum 
being  composed  of  one  of  the  sums  mentioned  in 
the  second  schedule  to  the  agreement,  and  the 
rest  of  it  consisting  of  costs  and  expenses  occa- 
sioned by  and  incidental  to  the  proceedings 
under  the  winding-up.  The  plaintiff  having 
been  ordered  to  pay  a  proportion  of  the  sum 
directed  to  be  collected,  and  having  paid  the 
same,  brought  an  action  against  the  defendants 
under  the  agreement : — Held,  that  the  agreement 
merely  protected  the  plaintiff  against  the  claims 
mentioned  in  the  schedules,  and  against  the  costs 
and  expenses  to  which  the  plaintiff  might  be  put 
by  reason  of  the  enforcement  of  those  claims ; 
and  consequently,  that  the  plaintiff  was  not  en- 
titled to  recover  beyond  the  amount  of  the  sum 
mentioned  in  the  second  schedule,  and  which 
was  included  in  the  amount  directed  to  be  col- 
lected, and  that  the  costs  and  expenses  which  he 
had  been  compelled  to  pay  were  not  of  the 
character  contemplated  by  the  agreement,  and 
could  not  be  recovered  by  him  from  the  defendants. 
Tanner  v.  Woolmer,  8  Ex.  482 ;  22  L.  J.,  Ex.  259. 

ITxit— Votiee  of  LUbUity.  1  —  The  plaintiff 
guaranteed  A«  that  the  defendant  would,  upon 
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demand,  from  time  to  time  pay  to  A.  what 
should  be  due.  A  demand  was  made  upon  the 
defendant  by  A.,  and  upon  non-payment  a  writ 
was  issued  against  the  plaintiff  for  the  amount, 
the  writ  being  the  first  notification  to  him  of  the 
amount  being  due  and  unpaid.  He  allowed 
judgment  to  go  by  default,  and  an  execution  was 
levied  upon  his  goods : — Held,  that  he  might 
recover  against  the  defendant  the  costs  of  the 
writ  at  the  suit  of  A.,  but  not  the  costs  of  the 
subsequent  proceedings.  Pierce  v.  Williams^  23 
L.  J.,  Ex.  322. 

Aotion  undertaken  at  Bequest.]  —  In  con- 
sideration of  the  plaintiff's  having,  at  the  in- 
stance of  the  defendant,  consented  to  pay  to  the 
holder  the  amount  of  a  dishonoured  bill  of  ex- 
change, on  which  the  defendant  was  liable  as 
indorser,  and  to  bring  an  action  on  the  bill  in  the 
plaintiff's  own  name  against  the  acceptor,  the 
defendant  gave  to  the  plaintiff  the  following 
guarantee  :  "  I  hereby  agree  to  be  answerable  to 
you  for  all  costs,  damages,  and  expenses  which 
you  may  sustain  by  reason  of  trying  the  action, 
and  relating  and  incidental  thereto."  The  plain- 
tiff brought  the  action  against  H.,  who  obtained 
the  verdict.  H.'s  costs  of  suit  were  taxed  and 
paid  by  the  plaintiff.  The  bill  of  costs  of  the 
plain tiff^s  own  attorney,  in  the  same  suit,  having 
been  delivered  to,  but  not  paid  by  the  plaintiff, 
he  sued  the  defendant  on  the  guarantee  : — Held, 
that  he  was  entitled  to  recover,  as  damages,  not 
only  the  costs  which  he  had  paid  to  H.,  but  also 
those  for  which  he  was  thus  liable  to  his  own 
attorney.  Spark  v.  Iledom  1  El.  &  El.  563  ;  28 
L.  J.,  Q.  B.  197  ;  5  Jur.,  N.  S.  730  ;  7  W.  R.  312. 

Ooaranteeing  Broker.] — An  authority  by  a 
landlord  to  a  broker  to  distrain  goods  for  rent 
was  as  follows  :  "  And  for  your  so  doing  this 
shall  be  your  sufficient  warrant  and  authority 
and  indemnification  against  all  costs  and  charges 
in  respect  to  any  law  expenses,  action  or  actions, 
that  may  arise,  and  as  well  as  any  other  and  all 
charges  or  expenses  which  you  may  be  at,  or 
brought  against  you,  on  that  account :  " — Held, 
to  extend  to  the  costs  of  defending  an  action  of 
trover  wrongfully  brought  by  the  tenant,  who 
admitted  the  tenancy  and  the  rent  being  due, 
against  the  broker  for  goods  taken  under  the 
distress,  in  which  action  the  tenant  was  non- 
suited. Ihhett  v.  De  la  Salle,  6  H.  &  N.  233  ;  30 
L.  J.,  Ex.  44. 

Sheriff.  ]  —  A  sheriff,  sued  for  a  wrongful 
arrest,  defended  the  action  without  communicat- 
ing with  the  execution  creditor,  who  was  liable 
to  indemnify  him  : — Held,  in  a  subsequent  action 
by  the  sheriff  against  the  execution  creditor, 
that,  to  entitle  the  sheriff  to  recover  the  costs  of 
defending  the  former  action,  it  should  be  sub- 
mitted to  the  jury  to  say  whether  the  course 
pursued  in  defending  the  former  action  was 
reasonable,  under  all  the  circumstances  of  the 
case.     Caldbeck  v.  Boon,  7  Ir.  R.,  C.  L.  32. 

Forbearing  Execution — Lease  of  House,  j — ^The 
plaintiff  having  recovered  judgment  against  F., 
the  defendant  promised,  that  if  the  plaintiff 
would  forbear  to  issue  execution  against  F.,  she 
would,  on  or  before  a  certain  day,  erect  a  house, 
and  cause  a  lease  of  the  same  to  be  granted  to 
the  plaintiff;  and  the  plaintiff  promised  that 
such  lease,  when  grant^,  should  be  in  satisfac- 
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tion  of  the  judgment.  In  an  action  against  the 
defendant  for  not  erecting  the  house,  and  causing 
the  lease  to  be  granted  : — Held,  that  the  measure 
of  damages  was  the  value  of  the  lease,  and  not 
the  difference  between  the  value  of  the  judgment 
and  the  lease.  Stj-ntt  v.  Farlar,  16  M.  &  W.  249  ; 
16  L.  J.,  Ex.  84. 

Interpleader  FroceedingB.]  —  In  1816,  G. 
shipped  goods  on  board  a  vessel  chartered  by  him 
for  Calcutta,  and  B.  &  Co.  made  advances  to 
enable  him  to  do  so,  under  an  arrangement  that 
the  goods  should  be  ti*ansmitted  to  the  agents  at 
Calcutta  of  B.  &  Co.,  who  were  to  dispose  of  the 
outward  cargo  there,  and  send  the  proceeds  in 
goods  or  bills  to  B.  &  Co.  in  London,  who  were 
to  reimburse  themselves  their  charges,  and  hold 
the  balance  at  the  disposal  of  G.  In  November, 
1817,  G.  being  in  difficulties,  and  indebted  to  the 
defendants  in  850Z.,  they  and  G.  applied  to  B.  & 
Co.  to  pay  off  this  debt  by  a  further  advance  to 
G.  on  his  consignment,  and  the  defendants  gave 
B.  &  Co.  the  following  guarantee  :  "  Messrs.  B. 
&  Co.,  You  having  expressed  some  doubts  of  the 
propriety  of  paying  G.'s  draft  on  you  for  850?.  in 
our  favour,  we  hereby  engage,  if  you  will  pay  us 
the  same,  that  we  will  reimbui-se  you  the  amount 
on  demand,  with  interest,  in  the  event  of  your 
linding  it  necessary  to  call  upon  us  to  do  so, 
either  from  the  state  of  G.'s  pending  account 
with  you,  or  from  any  other  circumstances."  B. 
&  Co.  thereupon  accepted  and  paid  a  bill  of  860?. 
drawn  by  G.  on  them  in  favour  of  the  defen- 
dants. The  vessel  returned  to  England  with  a 
cargo  in  April,  1818,  when  C,  the  owner  (G. 
having  become  bankrupt),  gave  notice  to  the 
East  India  Company  (in  whose  docks  she  lay) 
not  to  deliver  any  part  of  the  cargo  without  his 
authority.  They  tnereui>on  sold  the  cargo,  and 
paid  the  owner's  demand  for  freight,  and,  in 
consequence  of  conflicting  claims  from  G.'s 
assignees  and  from  B.  &  Co.,  filed  an  interpleader 
bill  in  equity,  and  paid  the  balance  of  the  pro- 
ceeds into  court.  Proceedings  at  law  and  equity 
were  continued  between  all  the  parties,  under 
legal  advice,  up  to  1887,  when  the  result  was, 
that  B.  &  Cq.  were  obliged  to  pay  C.'s  costs.  In 
1838,  B.  &  Co.  demanded  of  the  defendants  the 
850/.  due  by  the  guarantee,  with  interest,  and 
their  share  of  the  expenses  incurred  in  the  law 
proceedings,  and,  on  their  refusal  to  pay,  brought 
an  action  against  them  on  the  guarantee : — Held, 
that  the  defendants  could  not  be  made  liable, 
under  the  guai-antee,  for  the  expenses  incurred 
by  the  plaintiffs  in  the  law  proceedings.  Coltin 
V.  Buck,  8  M.  &  W.  680. 

Reducing  Ezecntion.]— An  action  having  been 
commenced  against  a  surety  on  a  promissory 
note,  he  agreed,  that,  if  the  plaintiff  would  take 
proceedings  against  the  principal,  he  (the  surety) 
would  pay  the  extra  costs  occasioned  thereby  ; 
the  plaintiff  having  done  so,  afterwards  issued 
execution  against  the  surety  for  the  balance  due 
on  the  note,  and  also  the  extra  costs  ,*  the  court 
ordered  the  execution  to  be  reduced  to  the  extent 
of  the  costs  included  in  it.  Evans  v.  Pughy  2 
D.  P.  C.  360. 

Guaranteeing  Application  of  Contract-moneys 
— Kon-'Eeceipt.]— The  plaintiff,  previously  to 
delivering  bricks  to  a  government  contractor, 
received  from  the  defencUmts  a  guarantee  in  the 
following  terms  :— "  Please  to  deliver  to  Mr.  S. 


for  the  completion  of  his  contracts  at  D.  and  W 
yards,  500,000  best  bricks,  to  be  delivered  at  tht 
dockyards,  at  32#.  per  thousand,  and  we,  as  hi« 
sureties,  consent  that  the  proper  officer,  Navy 
office,  Somerset  House,  who  shall  or  may  have 
the  payment  of  the  contract  when  finished,  shal 
and  may  stop  the  amount  of  such  account  foi 
bricks  delivered ;  and  we  f^ree  to  becom< 
guarantors  for  the  payment  of  the  same  to  yoi 
when  the  amount  of  the  contract  is  paid."  Thi 
bricks  were  delivered,  and  S.  received,  with  th< 
consent  of  the  plaintiff,  a  part  payment.  6 
having  performed  part  only  of  his  contract,  an( 
failed  in  the  performance  of  it,  other  person 
were  employed  by  government  to  finish  the  con 
tract  without  the  assent  (Si  S.  or  the  defendants 
and  to  these  persons  payment  of  the  remainde 
of  the  contract  price  was  paid ;  after  which  i 
balanced  account  was  made  out  with  S.,  in  whicl 
he  was  debited  for  the  sums  paid  to  the  partic 
^who  finished  the  contract,  and  with  the  sum  pai< 
'for  work  partly  performed,  and  received  credi 
for  the  whole  contract  work  done  : — Held,  tha 
by  the  guarantee  the  defendants  undertook  on  1; 
that  the  money  should  be  paid  to  the  plaintiJ 
when  paid  in  pursuance  of  the  contract,  an< 
that  the  money  paid  to  the  parties  who  finish© 
the  contract  was  not  money  paid  to  him.  Hem 
ming  v.  Malin  or  Trenery,  2  C,  M.  &  R.  385  ; 
Gale,  206  ;  5  Tyr,  887  ;  1  Jur.  893. 

Payment  out  of  certain  Fund.] — B.  S.,  a  widov 
being  indebted  to  B.  in  199^.,  and  being  unabl 
to  comply  with  his  demand  for  payment  in  f ul 
paid  40?.  on  account,  and  entered  into  a  writte 
agreement  with  him,  whereby,  after  reciting  be 
inability  to  pay  the  159Z.,  B.  covenanted  that  i 
considemtion  of  her  regularly  paying  the  interes 
11,  10^.,  every  year  during  her  life  (which  sh 
thereby  agreed  to  pay),  he  would  forego  all  claii 
to  the  principal  sum  until  after  her  death,  an 
woidd  not  during  her  life  bring  any  action  1 
recover  the  same.  The  three  daughters  of  E.  I 
also  signed  the  following  memorandum  at  th 
foot  of  the  agreement :  "  We,  the  undersignei 
E.  F.,  E.  J.  S.,  and  L.  J.  S.,  daughters  of  abovt 
named  E.  S.,  hereby  agree  to  pay  the  said  sum  c 
159?.  to  the  above-named  J.  B.,  his  executors  c 
administrators,  out  of  the  estate  of  the  said  E.  { 
at  her  decease."  The  only  property  of  any  kin 
or  sort  whatever,  real  or  personal,  which  at  th 
date  of  the  agreement  and  thenceforth  to  tl 
date  of  her  decease,  E.  S.  was  possessed  of  ( 
entitled  to,  was  a  life  estate  or  interest  in 
house  and  premises  called  the  Talbot  Hotel,  th 
reversion  in  fee  of  which  property  was  vested  i 
her  daughters,  and  which  hotel  accordingly  f 
her  decease  became  their  absolute  property  i 
tenants  in  common  in  fee.  On  the  death  ( 
E.  S.,  B.  brought  an  action  against  thedaughtei 
on  the  above  undertaking  for  the  payment  c 
the  159?.  -.—Held,  that  the  plain  and  naturi 
meaning  of  the  words  used  in  the  memorandui 
was  that,  at  E.  S.'s  death,  the  daughters  woulc 
out  of  what  she  might  leave  behind  her  availabl 
for  payment  of  her  debts,  pay  B.'s  debt,  and  tht 
the  words  "  the  estate  of  the  said  E.  S."  did  nc 
name  or  apply  to  her  life  estate  in  the  Talb< 
Hotel.     Brown  v.  Fletcher,  35  L.  T.  165. 

In  consideration  of  the  plaintiff  forbearing  t 
prosecute  a  chancery  suit  agwnst  the  defendan 
it  was  agreed  between  them  that  the  defendai 
should,  out  of  the  first  moneys  he  might  recoi\ 
from  W.,  on  whom  the  defendant  had  claim 
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hand  to  the  plaintiff  500/. ;  and  out  of  any  further 
moneys  he  might  receive  from  W.  on  account  of 
the  same  contract,  the  defendant  should  pay  the 
plaintiff  102.  per  cent,  upon  the  net  amount  which 
he  from  time  to  time  might  receiye,  until  such 
percentage  paid  to  the  plaintiff  should  reach 
l;300/.,  and  no  longer  ;  and  that  the  defendant 
would  not  compromise  with  W.,  without  pro- 
Tiding  for  the  plaintiff  1,300/.,  or  so  much  of  it 
as  then  might  remain  due.  Only  one  instalment 
was  received  from  W. :— Held,  that  the  plaintiff, 
nnder  this  agreement,  was  not  entitled  to  any 
percentage  beyond  the  500/.  due  on  the  first  in- 
stalment, though  exceeding  600/.  Cochrane  v. 
GrfeM,  9  C,  B.,  N.  S.  448  ;  30  L.  J.,  C.  P.  97  ;  7 
Jar.,  N.  a  548  ;  9  W.  R.  124. 

Pfoeaodi  realised  in  Composition.]— C.  &  Co., 
being  insolvent,  compounded  with  their  creditors, 
by  agreeing  to  pay  them  a  composition  of  7*.  6d. 
in  the  pound  by  three  instalments,  and  execate 
a  conveyance  of  their  real  and  personal  estate  to 
the  defendants,  in  trust  to  permit  them,  C.  &  Co., 
to  carry  on  the  business,  subject  to  the  control  of 
the  defendants,  and  to  pay  thereout  to  the  cre- 
ditors the  three  instalments,  and  in  case  of  full 
payment,  to  reoonvey  and  reassign  the  estate 
to  C.  &  Co. ;  but  upon  default  of  such  payment, 
then  in  trust  to  sell,  and  after  deducting  out  of 
the  proceeds  interest,  costs  and  amount  of  mort- 
gages, to  divide  the  remainder  amongst  them- 
selves and  other  creditors.  C.  &  Co.  continued 
accordingly  to  carry  on  the  business,  and  opened 
an  account  with  a  banking  company,  from  whom 
they  obtained  large  advances.  The  bank  applied 
to,  and  obtained  trom  the  defendants  the  f ollow^- 
ing  guarantee: — "  C.  k  Co.,  having  assigned  over 
all  their  real  and  personal  estate  to  us,  in  trust 
for  securing  a  composition  of  7g.  6d.  in  the  pound 
to  their  several  creditors  executing  such  deed, 
and  it  being  necessary  to  open  a  banking  account 
for  the  purpose  of  carrying  on  the  trade,  in  order 
that  the  stock  and  goods  on  hand  may  be  wrought 
np  and  converted  into  money,  for  the  purpose  of 
paying  such  dividends,  and  you  having  at  our 
request  consented  to  open  a  banking  account  for 
that  purpose,  and  to  make  advances  on  such 
account,  or  on  the  credit  of  the  names  of  C.  &  Co., 
or  of  any  person  or  persons  for  the  time  being  carry- 
ing on  that  concern  ;  we  do  hereby  promise  and 
engage  that  any  sum  or  sums  of  money  to  become 
doe  to  you  or  to  the  banking  company,  in  respect 
of  snch  account,  shall  in  the  first  instance  be  paid 
to  you  out  of  the  net  proceeds  of  the  trust  estate, 
so  far  as  the  same  will  extend  to  pay."  Further 
advances  were  made  by  the  bank  to  C.  &  Co. 
subsequent  to  this  guarantee.  The  defendants 
snbseqnently  sold  the  property  of  C.  k  Co.  under 
the  provisions  of  the  composition  deed,  and  the 
proceeds  were  insufficient  to  pay  the  creditors 
the  composition  of  7*.  6d.  in  the  pound  : — Held, 
that  the  meaning  of  the  guarantee  was,  not  that 
the  defendants  should  be  liable  to  the  bank  only 
out  of  the  proceeds  realized  from  the  estate  of 
C.  k  Co.,  after  payment  of  the  composition  of 
7s.'6d.  to  the  creditors,  but  that  they  were  liable, 
in  the  first  instance,  to  repay  out  of  the  proceeds 
the  whole  amount  of  the  advances  made  by  the 
bank  to  C.  &  Co.,  as  well  before  as  after  the 
guarantee.     WiUan  v.  Craven^  8  M.  &  W.  584. 

Saeeipt  by  Collectore.  1 — In  an  action  upon  a 
bond,  conditioned  for  the  honest  and  faithful  ser- 
Tioe  of  a  banker's  clerk,  and  for  well  and  faith- 


fully accounting  for  all  moneys  which  should  come 
to  his  hands  (assigning  for  breaches,  general  mis- 
conduct, irregular  and  unbusinesslike  conduct,  and 
not  faithfully  accounting),  an  arbitrator,  to  whom 
the  cause  was  referred,  found  specially,  that,  on 
a  certain  day,  the  clerk  made  an  erroneous 
balance-sheet,  failing  to  exhibit  (as  it  ought  to 
have  done)  a  surplus  of  100/.,  but  that  it  was 
not  proved  that  that  sum  came  to  the  hands  of 
the  clerk  ;  and  also,  that,  on  a  certain  day,  the 
clerk,  having  received  from  a  customer  213/., 
entered  it  in  the  books  of  the  bank  113/.,  thus 
exhibiting  on  that  day's  balance-sheet  a  false 
and  an  unaccounted-for  surplus  of  100/. :  — 
Held,  that  these  facts  did  not  entitle  the  plaintiff 
to  recover.  Jephsim  v.  Ilowhins,  2  Scott,  N.  R, 
605  ;  2  M.  &  G.  366. 

A.,  as  surety,  entered  into  a  bond  for  the  due 
and  faithful  performance  by  C.  of  his  duty  as 
clerk  to  a  provincial  bank.  C.  being  sent  by 
"the  manager  of  a  bank,  at  the  request  of  a  cus- 
tomer, to  his  residence  about  eleven  miles  dis- 
tant from  the  bank,  for  the  purpose  of  receiving 
a  large  sum  of  money  to  be  placed  to  his  ac- 
count, a  considerable  portion  of  it  being  in  gold 
and  silver,  on  his  way  back  dropped  the  money 
from  his  pocket  and  lost  it : — Held,  that  the 
money  was  received  by  C.  in  the  course  of  his 
employment  as  clerk  to  the  bank,  that  the 
surety  was  liable,  notwithstanding  the  finding 
of  the  jury  that  it  was  not  the  custom  for 
bankers  in  that  part  of  the  country  to  send  for 
their  customers'  money  in  the  manner  adopted, 
and  that  the  loss  of  the  money  was  prim&  facie 
evidence  of  gross  negligence  on  the  part  of  C. 
Melville  v.  Doidge,  6  C.  B.  450  ;  18  L.  J.,  C.  P. 
7  ;  12  Jur.  922. 

A  bond  was  conditioned  for  the  due  payment 
by  the  chief  clerk  of  a  railway  company  of  all 
moneys  received  by  him  on  account  of  the  com- 
pany. He  had  allowed  the  other  clerks  to  be  in 
arrear,  and  made  up  the  deficiency  on  one  day 
by  appropriating  to  it  a  portion  of  the  moneys 
received  on  the  following  day,  but  had,  in  fact, 
paid  over  the  sum  equal  to  the  amount  received 
on  each  day,  up  to  the  time  of  his  dismissal : — 
Held,  a  breach  of  the  condition,  and  that  the 
company  was  entitled  to  recover  as  damages  the 
full  amount  of  the  deficiency.  London.^  BrigMoH 
and  South  Coaftt  Railway  Covipany  v.  Ooodwin, 
6  Railw.  Cas.  177  ;  3  Ex.  736  ;  18  L.  J.,  Ex.  337. 

Balance— Koneys  Passing.] — ^A.  became  surety 
for  a  treasurer  of  a  poor-law  union,  and  entered 
into  a  bond,  which  was  conditioned  for  the  duly 
paying  over  to  the  guardians  upon  his  removal 
from  office,  of  the  balances,  moneys,  &c.,  which 
should  be  in  his  possession  by  virtue  of  the  office. 
The  treasurer  was  also  a  com  dealer,  and  as  such 
had  dealings  in  com  with  the  overseers  of  several 
townships,  who  were  farmers,  and  whose  duty  it 
was  to  pay  over  to  him  the  moneys  which  were 
required  from  their  respective  townships  by  the 
guardians.  He  was  in  the  habit  of  receiving 
com  from  them,  debiting  himself  w^ith  the 
amount,  and  crediting  them  with  the  amount 
due  from  them  for  rates.  His  accounts  were 
duly  audited ;  and  at  the  last  audit,  after  his 
removal  from  office,  it  was  found  that  a  balance 
was  due  to  the  guardians  : — Held,  in  an  action 
against  the  surety,  that,  as  between  the  treasurer 
and  the  overseers,  money  had  in  effect  passed  ; 
and,  therefore,  that  the  surety  was  liable.  Bel- 
ford  Union  (^Qfiardian*)  v.  Pattison,  1  H.  &  N, 
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523  ;  26  L.  J.,  Ex.  115  ;  3  Jur.,N.  S.  116— Ex.Ch. 
Affirming  11  Ex.  623  ;  25  L.  J.,  Ex.  91. 

B.  executed  a  bond,  conditioned  to  be  void,  if 
G.  should  honestly,  diligently,  and  faithfully  per- 
fonn  and  discharge  the  duties  of  his  office  as 
treasurer  of  a  poor-law  union.  One  of  the  duties 
was  to  pay  out  of  any  money  for  the  time  being 
in  his  oands,  belonging  to  the  guardians,  all 
orders  drawn  upon  him.  G.  was  a  country 
banker,  issuing  his  own  notes.  On  the  28th  of 
December  the  guardians  drew  several  orders  for 
money,  some  of  which  having  been  presented  at 
G.*s  bank,  95Z.  were  paid  in  notes  of  the  bank  on 
that  day.  On  the  31st  of  December  the  officer 
of  the  union  presented  other  orders,  and  received 
200/.  in  notes  of  G.'s  bank.  On  the  same  day, 
the  guardians  having  to  transmit  money  to 
London,  their  clerk  presented  to  G.  an  order  for 
41.  Ids,  Sd.j  and  obtained  from  him  a  bauker^s 
draft  on  a  banker  in  London,  which  was  after- 
wards dishonoured.  G.  stopped  payment  at 
three  o'clock  on  the  31st  of  December,  and  on 
the  1st  of  January  was  declared  bankrupt.  At 
the  time  of  the  presentment  of  the  orders,  G. 
had  in  his  hands  sufficient  money  of  the 
guardians  to  pay  them  : — Held,  that  B.  was  not 
liable  to  make  good  either  of  the  three  several 
sums  of  money  to  the  guardians.  Lichjield 
Inion  ^Guardians)  v.  Green,  1  H.&  N.  884  ;  26 
L.  J.,  Ex.  140  ;  3  Jur.,  N.  S.  247. 

Appropriation.] — M.  was  surety  in  a  bond 
given  by  G.,  collector  of  taxes  in  Jamaica,  for 
payment  of  the  collections  for  1842.  G.  at  the 
date  of  the  bond  was  in  arrcar  for  taxes  collected 
by  him  in  1841.  G.  appointed  S.  his  deputy,  to 
collect  the  taxes  for  1842,  which  he  partly  did, 
and  G.  collected  the  remainder.  Shortly  after 
the  collection  of  the  taxes,  the  receiver-general 
pressed  Q.  for  the  payment  of  the  arrears  of 
1841,  G.  went  to  S.  and  obtained  from  him 
3,000/.  to  remit  to  the  receiver-general,  S.  taking 
that  amount  out  of  a  chest,  in  which  were  placed 
the  moneys  collected  for  1842.  G.  converted 
that  sum,  and  also  2,000/.  which  he  had  collected 
for  taxes  in  1842,  into  paper  money,  and  trans- 
mitted 5,000/.  to  the  receiver-general,  who  ap- 
propriated the  whole  amount  in  liquidation  of 
the  arrears  for  1841.  In  an  action  by  the  crown 
against  M.  upon  the  bond  : — Held,  that  the  re- 
ceiver-general had  a  right  to  appropriate  the 
remittance  by  G.  to  the  liquidation  of  the  arrears 
of  1841,  and  that  it  was  not  necessary  that  G. 
should  assent  to  that  approj^riatiou,  and  that  M. 
was  bound  by  the  appropnation,  and  liable  on 
the  bond  for  the  deficiency  of  the  taxes  for  1842. 
Att.'Gen.of  Janmica  v,  Mandenon^  6  Moore,  P. 
C.  C.  239  ;  12  Jur.  313. 

Taxes  collected  in  one  year  under  23  Geo.  3, 
c.  99,  must  be  duly  paid  by  the  collector  to  the 
account  of  that  year,  and  the  sureties  are  liable, 
though  all  the  moneys  collected  in  the  year  for 
which  they  are  sureties  should  be  in  fact  paid 
in,  if  any  part  of  them  should  be  wppropriated 
by  the  collector,  and  received  by  the  commis- 
sioners in  satisfaction  of  the  arrears  of  a  former 
year.  Gwynne  v.  Burnell,  7  C.  &  F.  572  ;  West, 
342  ;  1  Scott,  N.  R.  711  ;  6  Bing.  N.  C.  853. 

Legal  Collection.] — Sureties  to  a  bond  given 
by  a  person  appointed  a  collector  of  income-tax 
under  6  &  6  Vict.  c.  35,  and  conditioned  for  the 
payment  of  all  sums  assessed  and  collected,  or 
to  be  assessed  and  collected  by  him  for  a  par- 


ticular year  as  such  collector,  are  not  liable  ii 
respect  of  sums  collected  by  him  without  legs 
authority.  Xepp  v.  Wiggett,  10  C.  B.  35 ;  2 
L.  J.,  C.P.  49;  14  Jur.  1137. 

To  an  action  on  a  bond  given  as  a  security  fo 
the  due  performance  of  the  office  of  collector  c 
rates,  and  conditioned  for  payment  of  all  monej 
received  "  by  virtue  and  for  the  purposes  of 
certain  act  of  parliament,  and  rdative  to  th 
coUectorship  of  such  rates,"  the  defendau 
pleaded,  that  no  rate  was  made,  or  in  any  wa 
existed,  which  he  could  legally,  or  according  t 
law,  collect  or  get  in,  or  could  legally,  or  accorc 
ing  to  law,  demand  or  obtain,  by  virtue  of  h; 
office,  and  that  he  did  not,  during  the  contini 
ance  of  his  appointment,  legally  receive  an 
money,  by  virtue  or  for  the  purposes  of  the  ac 
or  relative  to  the  coUectorship  of  the  rates  :- 
Held,  that  the  former  part  of  the  plea  woul 
have  been  held  bad  on  special  demurrer,  as 
negative  pregnant,  for  not  shewing  in  what  wa 
the. rate  was  illegal;  but  those  objections  nc 
having  been  raised,  the  latter  averment  affordt 
a  substantial  answer  to  the  action.  Wehh 
James,  9  D.  P.  C.  315  ;  7  M.  &  W.  279. 

If  in  an  action  on  a  bond  given  by  the  sur 
ties  of  a  collector  of  taxes  there  are  breachi 
assigned,  that  the  collector  did  not  pay  ovi 
money  received,  and  that  he  did  not  duly  d 
mand  and  enforce  payment  of  the  taxes,  it 
not  necessary  on  the  part  of  the  plaintiff 
prove  exactly  what  money  he  received  ;  for  if 
is  proved  that  he  was  to  collect  a  certain  sui 
and  that  he  paid  over  a  smaller  sum,  and  did  n 
take  proper  steps  to  exonerate  himself  from  t] 
residue,  the  pain  tiff  will  be  entitled  to  recovc 
Lorcland  v.  Knight,  4  M.  &  R.  597  ;  3  C.  & 
106. 

9.  Collectors*  Bonds. 

Taxes — Formalities.] — A  bond  with  one  sore 
only,  taken  by  commissioners  of  taxes,  under 
Geo.  3,  c.  99,  s.  13,  is  not  therefore  void.    Pepp 
V.  Cooper,  2  B.  &  A.  431. 

A  bond,  whereby  the  obligor  became  bound 
collector  of  duties  assessed  under  43  Geo.  3,  c.  11 
might  be  put  in  force  against  one  of  the  sureti( 
though  he  was  not  apprised  of  the  default  of  t 

{)rincipal  collector  in  not  paying  over  duties  o 
ected  by  him,  nor  called  upon  for  an  indemni 
by  the  commissioners  till  after  the  dismissal  frc 
office    of  such   collector.    Nares  v.  Rowle», 
East,  510. 

By  43  Geo.  3,  c.  99,s.  13,  the  district  coUectc 
of  assessed  taxes  are  required  to  give  security 
the  commissioners  in  a  sum  '*  equal  to  t 
amount  of  the  whole  duty  assessed  and  to  be  c 
lected  in  each  district ; "  and  by  55  Geo.  3,  c.  IJ 
bonds  given  by  collectors  of  assessed  taxes  a 
their  sureties,  for  the  due  payment  of  moiu 
collected  by  them,  are  exempted  from  star 
duties  : — Held,  that  the  direction  of  43  Geo.  3, 
99,  s.  13,  was  virtually  complied  with  by  a  se< 
rity  given  in  such  sum  as  was  large  enough  to 
elude,  though  it  exceeded,  the  exact  amount 
duties  to  be  collected  for  the  district ;  and  the 
fore  that  such  bond -w^as  within  the  above  exen 
tion  in  the  stamp  act.  Collins  v.  Gwynrut,  2 
&  Scott,  G40  ;  9  Bing.  544. 

Held,  also,  that  such  bond  was  properly  giv 
"  to  the  commissioners,"  and  need  not  be  "  to  j 
majesty,  his  heirs  and  successors."    Ih, 

The  43  Geo.  3,  c  99,  s.  13,  enacts,  that  the  c 
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lectors  shall  give  secaritj  to  the  commissioners 
for  doly  paying  such  moneys  as  shall  come  to 
their  hands,  and  for  duly  demanding  the  sums 
as8essed,  and  for  duly  enforcing  the  act  against 
dehtalters ;  and  by  38  Geo.  3,  c.  5,  s.  21,  the  col- 
lectors are  required  to  give  security  to  the  com- 
missioners for  paying  to  the  receiver-general  the 
sums  collected  by  them.  A  surety  was  sued  on  a 
bond  which  contained  those  conditions,  and  also 
a  condition  for  accounting  and  paying  to  the 
commissionerB : — Held,  that  this  latter  condition 
might  be  rejected  as  surplusage,  and  did  not 
avoid  the  bond.  S,  C,  7  Bing.  423 ;  5  M.  &  P. 
276. 

Tim6.]~A  bond  made  by  a  defendant's 

testator  as  surety  for  E.,  with  a  condition  reciting 
that  £.  had  been  and  still  was  collector  of  the 
land-tax,  and  all  other  taxes  and  duties  imposed 
by  several  acts  of  parliament  on  the  inhabitants 
of  a  parish,  by  means  whereof  he  received  from 
the  inhabitants  divers  sums  of  money,  and 
conditioned  for  the  due  payment  by  E.,  from 
time  to  time,  and  at  all  times  thereafter,  to  the 
receiver-general  of  taxes,  of  all  and  every  sum 
which  he  (K.)  should  from  time  to  time  collect 
and  receive  from  the  inhabitants  of  the  parish, 
for  or  on  account  of  any  tax  or  taxes  then  im- 
posed, or  which  should  or  might  thereafter  be 
Imposed  on  them  by  any  act  of  parliament,  was 
confined  to  the  current  year  for  which  E.  was 
collector  at  the  date  of  the  bond,  although  it  did 
not  appear  on  the  condition  that  he  was  only  ap- 
pointed for  a  year,  it  being  shewn  by  plea  that 
the  office  of  collector  was  an  annual  office,  and 
held  as  such  by  E.  at  the  date  of  the  bond, 
although  by  the  replication  it  appeared  that  £. 
held  the  ofBce  not  only  for  that  year,  but  thence 
to  the  commencement  of  the  action.  Hassell  v. 
L&ng,  2  M.  &  S.  363.  And  see  Curling  v.  Chalk- 
den,  3  M.  &  S.  502. 


Enforeiiig  Payment] — To  an  action  upon 


should  be  given.] — The  guarantors,  by  their 
agreement,  contracted  to  guarantee  the  plaintiff 
against  loss  sustained  from  any  act  of  fraud  or 
dishonesty  by  a  rate  collector,  or  from  any  failure 
on  his  part  to  collect  and  pay  into  the  Bank  of 
Ireland  the  rates  to  be  collected  by  him,  and 
produce  to  the  plaintiff,  as  collector-general,  the 
receipt  of  the  bank  for  such  payment,  or  from 
any  failure  on  his  part  to  deliver  to  the  plaintiff 
true  accounts  of  the  moneys  collected,  and  lists 
of  the  persons  in  arrcar,  "  provided  that  the 
plaintiff  should,  within  ten  days  after  the  dis- 
covery by  him  of  any  fraud  or  dishonesty  of  the 
*■  said  persons  employed,'  and  of  any  matter  in 
respect  of  which  any  claim  may  be  intended  to 
be  made,  give  notice  in  writing,  at  the  office  of 
the  society,  as  far  as  the  case  will  admit,  of  all 
the  particulars  thereof  ;  and  after  any  such  dis- 
covery, the  guarantee  herein  contained  shall,  as 
to  loss  by  any  act  of  fraud  or  dishonesty,  sub- 
sequent thereto,  be  at  an  end  : " — Held,  that  the 
proviso  required  notice  to  be  given  of  such  fraud 
or  dishonesty  only  as  would  form  the  foundation 
of  a  claim  under  the  guarantee,  and  did  not  im- 
pose upon  the  plaintiff  an  obligation  to  give  notice 
if  he  discovered  that  fraud  or  dishonesty  had 
occurred  on  the  part  of  the  person  employed, 
before  the  guarantee  was  entered  into  or  the 
employment  under  himself  commenced.  Byrne 
V.  Muzio,  8  L.  R.,  Ir.  396. 


Power   of    Suspension    of    Defaulting 


a  bond  given  by  a  collector  of  assessed  taxes  and 
his  sureties,  pleas,  shewing  that  the  commis- 
sioners and  receiver-general  had  not  taken  steps 
to  enforce  payment  from  the  collector,  as  directed 
by  the  act«  relating  to  the  assessed  taxes,  are 
bad.  Wilk$  V.  Jleeley,  1  C.  &  M.  249 ;  3  Tyr. 
291. 

A  plea  that  the  commissioners  have  not  seized 
the  lands  of  the  collector,  must  shew  that,  there 
were  lands  of  the  collector  which  might  have 
been  seized  and  sold  to  supply  the  deficiency.  Ih, 

A  bond  given  by  a  collector  and  his  sureties  to 
the  commissioners  of  land  and  assessed  taxes 
under  43  Geo.  3,  c.  99,  is  broken,  if  the  taxes 
collected  in  any  one  year  are  not  duly  paid  up 
bv  the  collector  to  the  account  of  that  year. 
Gwynne  v.  Bvmell,  7  C.  &  F.  572  ;  West,  342  ;  1 
Scott,  N.  R,  711  ;  6  Bing.  N.  C.  853. 

The  seizure  and  sale  of  lands  and  goods  of  the 
oollecior,  of  the  existence  of  which  the  commis- 
sioners had  notice  and  knowledge,  was  under  43 
Geo.  3,  c.  99,  s.  9,  a  condition  precedent  to  their 
right  to  put  the  bond  in  suit  against  the  surety. 
/*. 

But  the  seizure  and  sale  of  lands  and  goods  of 
the  collector,  of  the  existence  of  which  the  com- 
missioners had  no  notice,  was  not  a  condition 
precedent  to  their  right  to  put  the  bond  in  suit 
against  the  surety.    Ih, 

Bate! — ^Condition  that  Kotioe  of  Dishonesty 


Party.]— Under  the  12  &  13  Vict  c.  91,  the 
power  of  dismissing  rate  collectors  is  vested  in 
the  lord  lieutenant,  but  by  regulations  of  the 
privy  council,  made  under  the  act,  the  collector- 
general  is  empowered  to  suspend  any  collector 
who,  in  his  opinion,  has  been  guilty  of  neglect 
of  duty : — Held,  that  the  omission  of  the  col- 
lector-general to  suspend  the  collector,  after 
knowledge  of  fraud  and  dishonesty  on  his  part 
during  his  service  and  employment,  was  not  a 
defence  to  an  action  on  the  guarantee  ;  1st,  be- 
cause the  doctrine  of  Phillips  v.  Foxall  (7  L.  R., 
Q.  B.  666)  was  inapplicable  to  a  guarantee  for 
the  fidelity  of  an  officer  appointed  and  remov- 
able by  the  lord  lieutenant ;  2ndly,  because  the 
omission  to  exercise  a  power  of  suspension  as 
distinguished  from  a  power  of  dismissal  did  not 
terminate  the  liability  of  the  sureties.    Ih. 

Surety  liable  through  Overseers*  Hegli- 


gence.] — The  defendant,  as  surety,  gave  a  bond 
to  the  guardians  of  the  poor  for  the  M.  Union, 
conditioned  for  the  due  discharge  by  C.  of  his 
duties  as  collector  of  poor-rates  for  the  parish  of 
N.  C.  absconded,  having  embezzled  part  of  the 
rates,  and  allowed  othera  to  be  lost  by  not  ap- 
plying for  them.  The  guardians  sued  the  de- 
fendant for  the  loss.  The  defendant  admitted 
his  liability  as  to  the  sums  embezzled,  but  dis- 
puted his  liability  as  to  the  sums  lost  by  C.'s 
negligence,  on  the  ground  that  the  loss  would 
not  have  occurred  if  C.  had  been  called  upon  to 
account  as  he  ought  to  have  been.  It  appeared 
that  no  negligence  could  be  imputed  to  the 
guardians,  but  there  appeared  some  ground  to 
believe. that  if  the  overseers  of  the  parish  of  N. 
had  discharged  their  statutory  duties  with  rea- 
sonable care  the  loss  would  not  have  occurred : — 
Held,  that  the  plaintiffs  were  entitled  to  recover 
from  the  defendant  the  moneys  lost  through 
failure  of  C.  to  collect  them,  for  that  there  had 
been  no  negligence  on  the  part  of  the  plaintiffs, 
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and  thej  were  not  answerable  for  the  negligence 
of  the  overseers.  Mansfield  Union  v.  Wright,  9 
Q.  B.  D.  683— C.  A.    Aflarming  46  J.  P.  200. 


Within  what  Time.]— The  condition  of  a 


bond  given  to  commissioners  of  sewers  by  a  col 
lector  of  rates  was,  that  the  collector  should  at  all 
times  render  a  faithfnl  account  to  the  commis- 
sioners for  the  time  being  of  all  such  sums  of 
money  as  had  already  been  collected  or  received, 
or  which  thereafter  should  be  collected  or  re- 
ceived by  him,  by  virtue  of  any  rates  for  and  on 
account  of  such  commissioners,  and  should  pay 
to  the  commissioners  for  the  time  being  all 
moneys  already  received,  or  which  should  there- 
after be  received  by  him  : — Held,  that  the  col- 
lector was  bound  to  account  for  and  pay  to  the 
commissioners  for  the  time  being,  sums  of  money 
collected  and  received  by  him,  by  virtue  of  a 
rate  made  by  commissioners  acting  under  a  com- 
mission, which  expired  before  the  execution  of 
the  bond.     Saunders  v.  Taylor,  9  B.  &  C.  35. 

Where  a  bond  was  conditioned  that  a  collector 
of  church  and  poor  rates  should  produce  a  faith- 
ful account  to  the  obligees  or  their  successors  for 
moneys  which  might  be  received  by  him,  or  come 
to  his  hands,  pursuant  to,  and  in  execution  of, 
his  office  of  collector : — Held,  that  the  obligor 
was  not  answerable  for  moneys  received  by  him 
on  account  of  any  year  subsequent  to  that  in 
which  the  obligees  were  in  office.  Leadley  v. 
Ikans,  2  Bing.  32  ;  9  Moore,  102. 

A.,  B.  and  C.  entered  into  a  bond  as  sureties 
for  D.  and  E.,  the  condition  of  which  bond  recited 
that  D.  was  on  such  a  day  appointed  collector 
of  the  church-rate  of  a  parish,  by  virtue  of  which 
office  he  was  empowered  to  collect  and  receive 
all  such  moneys  as  were  rated  and  assessed  on 
the  inhabitants  by  virtue  of  the  rate,  and  for 
which  he  was  accountable  to  the  wardens  of  the 
grand  account,  and  bound  the  sureties  for  D.s 
duly  accounting  for  all  moneys  collected  or  re- 
ceived by  him  on  account  of  the  above  rate,  as 
also  on  all  and  every  other  rate  or  rates  there- 
after to  be  made  and  collected  by  him,  D. : — 
Held,  that  the  sureties  were  only  answerable  for 
D.  in  that  single  appointment,  and  not  on  his 
appointment  in  the  ensuing  year.  St,  Sat'ioKr% 
Sovthwark  v.  BostocJt,  2  N.  R.  175. 

A  bond  given  to  secure  the  faithful  perform- 
ance of  the  office  of  a  collector  of  parochial  rates 
(who  was  by  act  of  parliament  to  be  appointed 
by  trustees  for  a  year,  and  then  to  be  capable  of 
re-election),  was  conditioned,  that,  "  from  time 
to  time,  and  at  all  times  thereafter,  during  such 
time  as  he  should  continue  in  his  office,  whether 
by  virtue  of  his  said  appointment,  or  of  any  re- 
appointment thereto,  or  of  any  such  retainer  or 
employment  by  or  under  the  authority  of  the 
trustees,  or  their  successors  to  be  elected  in  the 
manner  directed  by  the  act,  he  should  use  his 
best  endeavours  to  collect  the  moneys  received 
by  means  of  the  rates,  in  the  then  or  in  any 
subsequent  year,"  &c. : — Held,  that  the  obliga- 
tion of  the  bond  was  not  confined  to  the  year 
for  which  he  was  originally  appointed,  but  ex- 
tended also  to  all  subsequent  years  in  which  he 
was  continuously  reappointed.  Avgero  v.  Xcen, 
1  M.  &  W.  390 ;  2  Gale,  8. 

Action  on  a  bond  made  by  C.  and  his  sure- 
ties, with  a  condition  reciting  the  27  Geo.  2, 
c.  38,  and  that  C.  (four  years  before  the  date 
of  the  bond)  was  appointed  by  the  church- 
wardens and  parishioners  of  D.,  in  pursuance 


of  the  statute,  collector  of  the  poor-rates  to 
be  levied  and  raised  in  the  parish,  and  con- 
ditioned that  C.  should  account  as  often  as  re- 
quired, for  all  moneys  so  collected  and  received 
by  him,  by  virtue  of  the  act.  Breach  for  not 
accounting  for  moneys  collected  and  received 
since  the  bond  :  pleas,  that  C.  accounted  for  all 
the  moneys  collected  and  received  by  him  before 
the  bond,  and  that  the  office  of  collector  is  an 
annual  office,  and  that  0.  accounted  for  all  the 
moneys  collected  and  received  by  him  within  the 
current  year  of  office  in  which  the  bond  was 
made  : — Held,  that  both  pleas  were  ill,  for,  by 
the  words  of  the  statute,  the  appointment  was 
prospective,  to  collect  future  rates,  and  not  re- 
trospective only,  and  the  condition  was  in  the 
words  of  the  statute  without  any  restraining 
words  ;  and  it  was  not  pleaded  that  the  office  was 
an  annual  office  at  the  time  of  making  the  bond, 
and  if  it  had  been,  yet  it  appeared  by  the  statute 
not  to  be  an  annual  office,  though  concerning 
rates  which  were  raised  in  the  course  of  a  year. 
Curling  v.  ChalMen,  3  M.  &  S.  502. 

See  also  cases,  post,  col.  194. 

Amount  Becoverable  under.] — See  Amount 
OF  Liability,  supra, 

10.  Implied  Indemnities. 

Delivery  of  Oood«  claimed  by  Third  Parties.] 

— The  plaintiffs  were  in  possession  of  certain 
trucks,  which  were  claimed  by  the  defendant, 
and  also  by  the  proprietors  of  a  colliery.  A  cor- 
respondence took  place  between  the  plaintiffs 
and  the  defendant,  in  which  the  plaintiffs  asked 
for  an  indemnity  if  they  should  deliver  up  the 
trucks  to  the  defendant.  The  defendant,  with- 
out giving  any  answer  as  to  the  indemnity, 
wrote  requiring  the  plaintiff  to  send  the  trucke 
back  to  him,  which  they  thereupon  did.  The 
colliery  proprietors  then  brought  an  action 
against  the  plaintiffs  for  conversion  of  the 
trucks  ;  and  their  claim  proving  well  founded, 
the  plaintiffs  were  obliged  to  pay  a  sum  oi 
money,  in  settlement  of  the  action,  which  thej 
sought  to  recover  from  the  defendant  upon  s 
contract  of  indemnity  : — Held,  that  there  was 
under  the  circumstances  of  the  case,  evidence  oi 
an  implied  promise  to  indemnify.  Dvgdale  v 
Lovering,  10  L.  B.,  C.  P.  196 ;  44  L.  J.,  C.  P 
197  ;  32  L.  T.  155  ;  23  W.  R.  391. 

The  principle  upon  which  in  such  cases  a  con- 
tract  of  indemnity  is  implied  is  not  confined  tc 
cases  of  principal  and  agent,  or  employer  and 
employed.    Ih. 

Expenses  of  Captain  of  Ship.] — A  captain  of  a 
ship,  in  order  to  avoid  expense,  accepted  th< 
offer  of  a  company  to  tranship  some  goods  tem- 
porarily on  boaid  one  of  their  vessels.  Tb€ 
goods  were  afterwards  removed  to  another  vesse' 
for  the  greater  convenience  of  the  company,  but 
it  was  unfit  to  hold  the  goods,  and  they  wen 
lost.  The  captain,  at  the  end  of  his  voyage,  de- 
clined to  pay  the  value  of  the  goods  to  the  con- 
signees, who  held  the  bills  of  lading  ;  he  wat 
then  sued,  and  judgment  was  given  against  him 
In  an  action  to  be  reimbursed  the  damages,  and 
the  costs  of  the  proceedings  against  the  captain 
— Held,  that  the  company  was  bound  to  pay  the 
value  of  the  goods  only,  and  not  the  costs  of  th( 
action,  as  it  ought  not  to  have  been  defended 
Jlonneherg   v.  Falkland  Inlands   Cowpany.  Vt 
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C.  B.,  N.  S.  1  ;  34  L.  J.,  C.  P.  34  ;  10  Jur.,  N.  S. 
WO;  10  L,  T.  530;  12  W.  R.  714. 

Wliere  a  master  of  a  ship  which  was  damaged 
by  perils  of  the  sea  (bein^  exclusively  the  agent 
of  the  shipowner,  in  ordering  repairs  or  borrowing 
money  on  bottomry  bond  for  such  repairs) 
hypothecated  at  a  foreign  port  by  a  bottomry 
bond  for  necessary  repairs,«the  ship,  freight,  and 
cargo,  amongst  which  were  the  plaintiff's  goods, 
and  in  consequence  of  the  ship  and  freight 
realizing  less  than  the  sum  borrowed,  the  plain- 
tiff was  obliged  to  contribute  towards  the  differ- 
ence, and  al^  to  pay  his  proportion  of  the  costs 
of  a  suit  instituted  in  the  Court  of  Admiralty  by 
the  obligee  of  the  bond : — Held,  that  the  plaintiff 
might  maintain  an  action  against  the  owner  of 
the  ship  on  an  implied  promise  to  indemnify. 
Benton  y.  Duncan,  3  Ex.  644  ;  18  L.  J.,  Ex.  169 ; 
14  Jur.  218— Ex.  Ch. 

After  Sale  of  Shares.] — The  plaintiff,  being 
the  holder  of  shares  in  a  mine  worked  on  the 
cost-book  principle,  sold  them  to  the  defendant, 
and  delivered  to  him  a  transfer  paper  in  the 
Qfioal  form,  signed  by  the  plaintiff,  but  with 
blank  spaces  for  the  name  of  the  transferee. 
By  taking  this  paper  to  the  secretary  of  the 
mine,  and  filling  up  the  blanks  with  his  name, 
the  defendant  might  have  had  himself  registered 
as  the  owner  of  the  shares.  A  call  was  made, 
which  the  plaintiff  was  compelled  to  pay,  as  he 
continued  to  be  the  registered  owner  of  the  shares, 
the  defendant  having  taken  no  steps  to  have  him- 
self registered : — Held,  that  there  was  an  implied 
contract  on  the  part  of  the  defendant  to  in- 
demnify the  plaintiff  against  calls  made  upon 
the  shares  while  they  remained  the  property  of 
the  defendant.  Walker  v.  Bartlett,  18  C.  B. 
845 ;  25  L.  J.,  C.  P.  263  ;  2  Jur.,  N.  S.  643— 
Ex.Ch. 

Betirement  of  Director.] — H.  and  W.  were  two 
of  the  directors  of  a  banking  company.  It  was 
agreed  at  a  meeting  of  directors  that  H.  should 
retire  from  being  a  director  and  a  shareholder  on 
the  terms  embodied  in  a  minute,  as  follows  : — 
"  H.'s  shares  to  be  taken  at  par.  Release  and  in- 
demnity may  be  arranged  by  the  solicitors  of 
the  parties.  (Signed)  F.  K.,  chaiiman."  H. 
retired,  and  his  shares  were  cancelled.  W.  was 
not  present  at  the  meeting  at  which  this  minute 
was  passed,  but  was  aware  of  the  transaction, 
and  expressed  no  disapprobation,  though  he  did 
no  act  to  ratify  it.  It  was  subsequently  deter- 
mined, under  the  winding  up  of  the  company, 
that  the  cancellation  of  U.'s  shares  was  invalid, 
and  that  he  was  a  contributory  : — Held,  that  W. 
waa  not  under  any  liability  to  indemnify  H. 
against  the  liabilities  of  the  company  arising 
after  H.*s  retirement.  Walker,  Exjiarte,  2  Jur., 
N.  S.  1216— L.  J. 

IMitreM  by  Superior  Landlord.] — ^There  is  no 
obligation  upon  the  owner  of  land,  arising  from 
the  mere  circumstance  of  a  stack  of  wheat  being 
lawfully  there,  to  indemnify  the  owner  of  the 
stack  from  the  loss  occasional  by  a  seizure  and 
sale  of  the  stack  by  the  ecclesiastical  commis- 
sioners, by  virtue  of  6  &  7  Will.  4,  c.  71,  for  a 
tithe  rent-charge  upon  such  land.  Griffinhoofe 
T.  Daubuz,  6  El.  &  Bl.  746  ;  25  L.  J.,  Q.  B.  237  ; 
2  Jur.,  N.  S.  392— Ex.  Ch. 

To  a  breach  of  contract  by  a  lessee,  to  indem- 
nify his  sub-lessee  against  the  rent  payable  to 


the  superior  landlord,  it  is  no  answer  that  at  the 
time  of  the  distress  made  by  the  superior  land- 
lord (the  breach  complained  of)  there  was  more 
rent  due  than  that  distrained  for.  Briawt  v. 
Pileher,  16  C.  B.  354  ;  1  Jur.,  N.  S.  1020. 

Against  Payment  of  Rent.]— A  lessee  of  a 
farm  for  an  unexpired  term  at  a  yearly  rent, 
payable  quarterly,  gave  up  possession  to  the  de- 
fendant, under  an  invalid  assignment  of  the  un- 
expired residue  of  the  lease.  He  entered,  occupied 
and  paid  the  reserved  rent  quarterly  to  the  lessor 
for  the  lessee.  The  lessor  never  accepted  or  ob- 
jected to  the  defendant  as  his  tenant.  The  de- 
fendant quitted  on  a  quarter-day  without  giving 
the  lessee  any  notice  to  quit : — Held,  that  a  pro- 
mise by  the  defendant  to  indemnify  the  lessee 
against  the  rent  for  any  period  after  the  defen- 
dant had  ceased  to  occupy,  could  not  be  inferred 
as  a  matter  of  law.  Crouch  v.  Tregoning,  or 
Treaonning,  7  L.  R.,  Ex.  88  ;  41  L.  /,  Ex.  97  ; 
26  L.  T.  286  ;  20  W.  R.  536. 

Bail.] — A.  entered  into  a  recognizance  of  bail 
for  B.  on  the  removal  by  certiorari  of  an  indict- 
ment for  conspiracy.  B.  was  convicted,  and  the 
recognizance  was  estreated  for  non-payment  of 
the  prosecutor's  costs  : — Held,  that  A.  might 
maintain  an  action  against  B.  as  upon  an  implied 
indemnity.  Jones  v.  Orehard,  16  C.  B.  614  ;  24 
L.  J.,  M.  C.  229  ;  1  Jur.,  N.  S.  936. 

Bequest  to  get  BlUs  accepted  against  Bill  of 
Lading— Forgery.] — The  defendant,  a  merchant 
at  Newcastle,  was  a  customer  of  the  plaintiffs, 
bankers  at  Newcastle,  whose  London  agent  was 
the  Union  Bank  of  London.  H.,  a  merchant  at 
Wolgast,  in  Prussia,  wrote  to  the  defendant  that 
he  was  inclined  to  consign  to  him  a  cargo  of 
wheat,  and  asking  for  how  much,  and  at  what 
date,  the  defendant  would  open  for  him  a  credit 
in  London.  The  defendant  wrote  in  reply  : 
"  You  may  draw  against  transmittal  of  bill  of 
lading  at  30«.  to  32«.  per  quarter  in  advance  for 
your  best  yellow  wheat,  on  our  account,  at  four- 
teen days,  one,  two,  or  three  months'  date,  on  the 
Union  Bank  of  London."  H.  afterwai-ds  wrote 
to  the  defendant  that  he  was  about  to  consign  to 
him  8,320  scheffels  of  wheat,  shipped  by  the 
vessel  Anna,  Captain  E.,  and  that  he  annexed 
duplicate  bill  of  lading.  On  the  same  day  H. 
wrote  to  the  Union  Bank  that  he  had  drawn  on 
them  six  bills  of  exchange  for  400Z.  each,  for  ac- 
count of  the  defendant.  The  Union  Bank  having 
no  instructions,  sent  the  letter  to  the  plaintiffs. 
Messrs.  B.  and  C.  afterwards  presented  to  the 
Union  Bank,  for  acceptance,  six  bills  of  exchange 
for  400i5.  each,  drawn  and  indorsed  by  H.,  to- 
gether with  a  paper  writing,  purporting  to  be  a 
bill  of  lading,  indorsed  by  H.  in  blank.  The 
plaintiffs  having  sent  to  the  defendant  the  letter 
which  H.  addressed  to  the  Union  Bank,  the  de- 
fendant came  to  the  plaintiffs'  bank,  and  had 
some  conversation  with  the  manager,  respecting 
the  cargo  of  wheatsupposed  to  have  been  shipped 
by  H.,  when  the  defendant  said,  "  it  was  a  large 
amount,  and  that  they  must  only  accept  against 
the  bill  of  lading."  The  defendant  then  wrote 
to  the  plaintiffs,  as  follows  :  "  We  shall  feel 
obliged  by  your  requesting  the  Union  Bank  of 
London  to  accept  the  drafts  of  Mr.  H.  for  2,400/., 
against  properly  indorsed  bill  of  lading  of  8,320 
scheffels  of  wheat,  per  Anna,  F.  K,  master,  on 
our  account."    The  Union  Bank,  at  the  request 
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of  the  plaintiffs,  accepted  the  drafts,  and  the 
plaintiffs  debited  the  defendant  with  the  amount. 
Before  the  draft  became  due  it  was  discovered 
that  the  bill  of  lading  was  forged,  and  that  no 
cargo  was  shipped  on  board  the  Anna.  H.  was 
afterwards  convicted  of  uttering  a  forged  bill  of 
lading.  The  Union  Bank  having  paid  the  bills, 
and  debited  the  plaintiffs  with  the  amount : — 
Held,  that  the  plaintiffs  were  entitled  to  recover 
the  amount  from  the  defendant  on  an  implied 
contract  to  indemnify  them.  Woods  v.  Tkiede- 
mann,  1  H.  &  C.  478  ;  10  W.  R.  84G. 

Costs  Payable — Conseqaenees  of  Accident.] 
— The  plaintiffs  were  contractors  for  the  con- 
struction and  maintenance  of  a  tramway  belong- 
ing to  a  tramway  company  with  the  company, 
and  in  order  to  carry  out  their  contract  they  en- 
tered into  a  contract  with  the  defendants  by 
which  they  undertook  the  construction  and 
maintenance  of  the  asphalto  paving  of  the 
tramway.  When  H.  was  lawfully  driving 
along  the  pubUc  highway  on  which  the  tram- 
way was,  he  was,  by  reason  of  a  hole  in  the 
asphalte  paving  of  the  tramway  (due  to  the 
negligence  of  the  defendants  in  carrying  out 
their  contract),  thrown  out  of  his  cart  and  in- 
jured. He  therefore  commenced  an  action  to 
recover  compensation  against  the  tramway  com- 
pany, who  at  once  gave  notice  of  the  action  to 
the  plaintiffs,  who  passed  on  the  notice  to  the 
defendants,  and  claimed  to  be  indemnified  by 
them.  The  defendants  repudiated  all  responsi- 
bility or  liability,  and  refused  to  have  anything 
to  do  with  the  defence  of  the  action.  The  action 
was  eventually  compromised  by  the  plaintiffs, 
who  paid  to  H.  IIOZ.  for  damages  and  costs, 
and  also  incarred  costs  themselves  in  defending 
the  action  up  to  the  compromise  and  in  com  pro- 
mising, to  the  amount  of  18Z.  Is.  id. : — Held, 
that  the  plaintiffs  could  not  recover  the  costs 
paid  to  H.,  or  the  costs  incun-ed  in  defending 
or  compromising  the  action,  although  the  costs 
were  reasonably  incurred,  and  though  the  plain- 
tiffs did  in  fact  benefit  the  defendants  in  so 
incurring  them  by  reducing  the  claim  of  H. 
Fisher  V.  Val  de  Travers  Asphalte  Paring  Com' 
pany.  1  C.  P.  D.  511 ;  45  L.  J.,  C.  P.  479 ;  35 
L.  T.  366. 

H.  having  contracted  with  the  plaintiffs,  who 
were  carriers,  for  the  carriage  of  two  pictures 
from  London  to  Paris,  the  plaintiffs  contracted 
with  a  railway  company  for  the  carriage  by  them 
of  the  pictures  over  a  part  of  the  distance.  The 
pictures  were  damaged  on  the  journey  by  the 
negligence  of  the  company.  H.  thereupon 
brought  an  action  against  the  plaintiffs,  who 
gave  notice  of  it  to  the  company,  and  requested 
them  to"  defend  it.  They  refused,  and  told  the 
plaintiffs  to  take  their  own  course.  The  plain- 
tiffs defended  the  action  brought  against  them 
by  H.  without  success,  and  then  brought  an 
action  against  the  company  to  recover  not  only 
the  damages  found  by  the  jury  to  have  been 
sustained  by  H.,  but  also  the  costs  of  the  un- 
successful defence.  The  company  paid  the 
damages  into  court,  and  disputed  their  liability 
as  to  the  costs  : — Held,  that  the  costs  were  not 
recoverable,  inasmuch  as  they  could  not  be  con- 
sidered as  the  natural  consequence  of  the  default 
of  the  company,  the  contracts  between  H.  and 
the  plaintiffs,  and  between  the  plaintiffs  and  the 
company,  having  been  separate  and  independent. 
Baxendale  v,  London^   Chatham  a?id    Dover 


Railway  Company^  10  L.  R.,  Ex.  35 ;  44  L.  J. 
Ex.  20  ;  32  L.  T.  330  ;  23  W.  R.  167— Ex,  Ch, 

II.    DISCHARGE  OF  SURETY. 
1.  Alteration  of  Obligation  geneballi 

Creditor  depriving  •Surety  of  Bights.]— If  th 
principal  creditor  deprives  the  surety  of  an; 
right  he  would  have  had  against  the  origins 
debtor,  even  though  the  surety  is  benefite 
thereby,  the  surety  is  discharged.  Polah  \ 
Everett,  1  Q.  B.  D.  669  ;  46  L.  J.,  Q.  B.  218  ;  3 
L.  T.  350 ;  24  W.  R.  689— C.  A.  Affirming  4 
L.  J.,  Q.  B.  369 ;  34  L.  T.  128  ;  24  W.  R.  365. 

Although  the  surety  is  aware  that  an  alten 
tion  is  being  made  in  the  original  contract,  he  i 
not  bound  to  express  his  dissent  to  the  transac 
tion.     lb, 

N.  was  indebted  to  the  plaintiffs,  and  by  dee 
agreed,  first,  to  pay  them  3,400^.  on  the  15th  c 
February,  1874  ;  secondly,  within  a  certain  tin: 
after  the  allotment  of  shares  in  a  company  1 
which  he  was  about  to  assign  his  business,  1 
transfer  to  them  shares  in  it  to  the  nominal  vali 
of  6,000/.,  and  redeem  them  at  par  within  tweh 
months  from  the  1st  of  January,  1874  ;  ant 
fourthly,  it  was  agreed  between  him  and  tl 
plaintiffs  that  the  book-debts  due  to  him,  to  ti 
nominal  amount  of  8,000/.,  should  be  collects 
and  one-half  paid  to  the  plaintiffs,  to  be  applic 
towards  redemption  of  the  shares,  and  when  th< 
had  received  a  sum  equal  to,  or  a  multiple  of,  tl 
amount  of  a  share,  they  were  to  deliver  to  hi 
shares  at  par  equivalent  to  the  amount  so  i 
ceived.  The  defendant  guaranteed  the  perfon 
ance  of  this  agreement  by  N.  so  far  as  concemi 
the  redemption  of  the  shares  of  the  value 
6,000/.  Subsequently  an  arrangement  was  mat 
between  the  plaintiffs  and  N.,  by  which,  for  \ 
equivalent  in  shares  and  cash,  they  released 
him  their  interest  in  the  f)ook-debt«,  that  1 
might  dispose  of  them  to  the  company.  The  d 
fendant  having  been  sued  on  his  guarantee  foi 
deficiency  of  2,250/.  in  the  amount  of  shares  : 
Held,  that  the  new  arrangement  was  such 
variation  of  the  rights  of  the  defendant  as  sure 
as  to  discharge  him.    Ih. 

In  equity  upon  a  contract  of  suretyship,  if  t 
person  guaranteed  does  any  act  injurious  to  t 
surety,  or  inconsistent  with  his  right,  or  if 
omits  to  do  any  act  which  his  duty  enjoins  hi 
to  do,  and  the  omission  proves  injurious  to  t 
surety,  the  surety  will  be  discharged.  Watts 
Shuttleworth,  5  H.  &  N.  235.  Affirmed,  7  H. 
N.  353  ;  7  Jur.,  N.  S.  945 ;  5  L.  T.  58 ;  10  W. 
132— Ex.  Ch. 

It  is  not  every  alteration  of  his  position  by  t 
act  of  the  creditor  that  discharges  the  sure 
To  have  this  effect,  the  alteration  must  be  su 
as  interferes  for  a  time  with  his  remedies  agaii 
the  principal  debtor.  Tn<;ker  v.  Laing^  2  Kaj 
J.  745. 

Where  the  creditor  knew  that  the  surety  v 
negotiating  a  loan  for  the  principal  debtor,  : 
the  purpose  of  paying  off  therewith  the  debt 
which  the  surety  was  liable,  and  thus  getting 
of  such  liability,  and  the  creditor  promised  1 
debtor  to  give  him  further  time,  and  this  indu< 
the  surety  to  desist  from  his  attempt  to  raise  1 
money  : — Held,  that  the  surety's  liability  to  j 
creditor  was  not  discharged.    lb. 

The  neglect  of  the  obligee  to  give  notice  to  1 
surety  that  the  principal  has  made  default,  d 
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not  diachaige  sach  surety;  but  if  the  obligee 
(without  the  privity  of  the  surety)  enters  into  an 
enj^ngement  with  the  obligor,  and  deprives  him- 
self of  the  power  of  suing  him,  whereby  the 
surety  is  prevented  from  coming  into  a  court  of 
equity  for  relief,  he  is  then  discharged,  but  not 
otherwise.     Orme  v.  Young,  Holt,  84. 


Purpose  of  Company.] — In  1872  a 
company  was  formed  to  purchase  and  work  a 
going  concern,  consisting  of  railway  tyre  and 
steam-roUer  works,  and  the  vendor  accepted  part 
of  the  purchase-money  in  fully  paid-up  shares, 
called  **  vendor's  shares."  The  vendor  guaranteed 
to  the  shareholders  a  dividend  for  the  first  five 
years  upon  the  called-up  capital  for  the  time 
being  at  the  rate  of  ten  per  cent.,  and  that  if  in 
any  one  of  the  five  years  the  profits  should  not 
equal  a  dividend  of  ten  per  cent.,  he  would  pay 
the  amount  required  to  make  the  profits  equal 
such  dividend ;  and  that,  if  he  did  not  on  demand 
pay  such  amount,  the  company  might  sell  his 
**  vendor's  shares,"  and  apply  the  proceeds  in 
satisfaction  of  such  amount.  The  business  was 
carried  on  at  a  loss  from  the  first,  and  in  1874 
the  directors,  who  had  the  widest  powers  of 
management,  shut  up  the  railway  tyre  depart- 
ment, which  comprised  four-fifths  of  the  whole 
concern.  In  1875  there  were  no  profits  at  all, 
and  the  directors  called  upon  the  vendor  under 
his  guarantee  to  pay  an  amount  sufficient  to 
make  up  the  dividend  of  ten  per  cent.,  and,  on 
his  refusal,  commenced  an  action  to  enforce  pay- 
ment : — Held,  that  the  guarantee  was  given  upon 
the  implied  condition  that  the  company  should 
carry  on  the  whole  concern  as  it  existed  at  the 
first,  an  I  that  the  company  having  broken  the 
contract  on  its  part,  the  vendor  was  discharged 
fn>m  his  guarantee.  Brown  <5*  Co,  v.  Brown,  36 
L.  T.  54. 

Held,  also,  that  the  vendor  was,  under  the 
circumstances,  entitled  to  an  injunction  to  re- 
strain the  company  from  selling  his  **  vendor's 
shares."     lb, 

Hatore  of  Tenancy.] — In  an  action  against 
a  surety  on  his  bond,  whereby  he  guaranteed  the 
performance  of  a  covenant  by  his  principal,  the 
lessee  of  a  farm  and  fiock  of  sheep,  to  deliver  up 
to  the  plaintiff  at  the  end  of  the  tenancy,  with 
the  farm,  a  like  number  and  quality  of  sheep 
regularly  heathed  and  pastured  on  the  farm,  it 
was  proved  that  an  alteration  had  been  made  in 
the  terms  of  the  letting  by  the  surrender  of  a 
small  part  of  the  farm  and  a  proportionate  re- 
duction of  the  rent.  The  jury  found  that  the 
alteration  had  not  made  any  material  difference 
in  the  relation  between  the  parties,  so  as  to 
affect  the  capacity  of  the  tenant  to  perform  his 
covenant : — Held  f  Brett,  L.  J.,  dissentientc), 
that  the  surety  was  aischarged.  Holme  v.  Brun- 
Mkill,  3  Q.  B.  D.  495 ;  47  L.  J.,  Q.  B.  610 ;  38 
L.  T.  838— C.  A.  Affirming  47  L.  J.,  C.  P.  81  ; 
38  L.  T.  103. 

Any  alteration  in  the  form  of  the  agreement 
between  principals  discharges  the  surety,  unless 
it  is  self-evident  that  the  alteration  cannot  pre- 
judice the  surety ;  the  surety  himself  being  the 
judge  as  to  materiality.    lb. 

The  surety  is  discharged  where  there  has  been 
a  material  alteration,  or  an  alteration  of  some 
specific  provision  of  the  agreement,  but  not 
otherwise.    Ih, 

In  a  contract  by  A.  to  let,  and  B.  to  take  the 


milking  of  cows  at  so  much  yearly  rent  payable 
quarterly,  and  by  C.  to  pay  the  rent,  C.  is  a  mere 
surety ;  and  in  an  action  against  him  for  the 
rent,  A.  must  prove  a  literal  performance  of  the 
contract  on  his  part;  as  any  variation  made  in 
such  a  contract  by  A.  and  B.  without  the  consent 
of  C.  would  discharge  him,  although  his  risk  was 
not  thereby  increased.  WhitcJier  v.  Hall,  8  D. 
&  B.  22  ;  5  B.  &  C.  269. 

Taking  additional  Secority.] — Merely  giving 
an  additional  security  by  a  principal  will  not 
discharge  a  surety.  Orerenti,  Ourney  ^  Co,  v. 
Oriental  Fl7ian<^ial  CorjJoi'ation,  7  L.  R.,  H.  L. 
348;  31  L.  T.  322. 

To  an  action  for  money  lent,  the  defendant 
pleaded  that  the  cause  of  action  arose  out  of  dis- 
bursements made  for  and  on  account  of  a  vessel 
belonging  to  the  defendant,  and  that  the  master 
made  and  scaled  a  bottomry  bond,  which  was 
accepted  and  received  by  tlie  plaintiff  in  satis- 
faction of  the  promises  in  the  declaration.  The 
plaintiff  repli^  that  he  did  not  accept  or  receive 
the  bond  in  satisfaction  of  the  promises.  At  the 
trial  it  appeared  that  the  bond  was  given  by  the 
master  the  day  after  the  transaction  as  to  the 
advances  on  the  ship's  account  was  closed,  and 
by  way  of  collateral  security  only  : — Held,  that 
the  plaintiff's  right  to  sue  the  owner  in  respect 
of  the  implied  contract  was  not  destroyci  by  the 
taking  such  additional  security.  Weston  v. 
Foster,  3  Scott,  155 ;  2  Bing.  N.  C.  693 ;  2 
Hodges.  59. 

One  of  the  co-sureties  of  a  bond  received  from 
his  principal  a  promissory  note  to  the  amount  of 
that  instrument : — Held,  that  it  was  a  question 
for  the  jury  to  say  quo  animo  the  note  was  given, 
and  whether  it  was  given  in  pursuance  of  an 
arrangement  that  the  surety  should  be«thereby 
discharged,  or  merely  by  way  of  collateral  se- 
curity, in  which  latter  case  the  surety  would  be 
liable  for  contribution  on  payment  of  the  bond 
by  his  co-surety.    Bofie  v.  Wlialley,  9  Ex.  198. 

Co-Snretiei  in  Severalty — Belease  of  one.] — 

Where  two  or  more  sureties  contract  severally 
the  creditor  does  not  break  the  contract  with  one 
of  them  by  releasing  the  other.  The  contract 
remaining  entire,  the  surety  in  order  to  escape 
liability  must  shew  an  existing  right  to  contribu- 
tion from  his  co-surety  which  has  been  taken 
away  or  injuriously  affected  by  his  release  : — 
Held,  in  an  action  upon  a  guarantee,  that  a  plea 
to  the  effect  that  M.  was  the  defendant's  co- 
surety, and  had  been  released  in  consideration  of 
a  new  guarantee  given  to  the  plaintiff,  consti- 
tuted no  defence  :  the  plea  nowhere  averring  or 
implying  that  the  liability  was  joint,  or  that  the 
defendant  became  surety  on  the  faith  of  M.'s  co- 
suretyship,  or  that  any  right  of  contribution 
had  arisen  against  M.  which  had  been  taken 
away  or  injuriously  affected,  or  that  the  defen- 
dant had  suffered  any  damage  or  injury  by  the 
substitution  described.  Ward  v.  National  Bank 
of  New  Xealawl,  8  App.  Gas.  755  ;  52  L.  J.,  P.  C. 
65  ;  49  L.  T.  315. 

Belease — Of  Prinoipal.] — Action  on  a  guarantee 
given  the  plaintiffs  for  goods  to  be  supplied  by 
them  to  Gr.,  to  the  extent  of  400Z.  The  guarantee 
provided,  that  the  plaintiffs  were  to  have  full 
liberty  to  extend  the  period  of  credit  to  O.,  and 
to  hold  over  or  renew  bills,  notes,  or  other  secu- 
rities g^ven  by  him,  and  to  grant  to  G.,  and  the 
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person  liable  on  such  bills,  notes,  or  securities, 
any  indulgence,  and  to  compound  with  him  or 
them,  afi  the  plaintiffs  might  think  fit,  without 
the  same  discharging  or  in  any  manner  affecting 
the  liability  of  the  defendant,  by  virtue  of  the 
guarantee.  The  declaration  averred  the  supply 
of  goods  exceeding  the  guarantee,  which  was 
unpaid  by  G.,  of  which  the  defendant  had  notice, 
and  was  requested  to  pay  that  sum,  but  had  not 
done  so.  Plea,  that,  aSter  the  debt  was  incurred 
by  G.,  and  before  action,  the  plaintiffs  became 
parties  to  a  composition  deed  between  G.  and 
his  creditors,  whereby  he  assigned  all  his  stock- 
in-trade  for  the  benefit  of  his  creditors ;  and 
that,  in  consideration  thereof,  the  plaintiffs  and 
the  other  creditors,  parties  thereto,  granted  a 
general  release  to  G.  of  all  debts  and  demands 
against  him.  The  plea  averred,  that  the  gua- 
rantee was  only  made  by  the  defendant  as  surety, 
and  that  the  plaintiffs,  by  the  deed,  released  G. 
without  the  privity  of  the  defendant,  and  with- 
out notice  : — Held,  that,  under  the  express  terms 
of  {he  guarantee,  the  surety  was  not  discharged 
by  the  release  of  the  principal  debtor.  Coivper 
V.  5ot/^7/,  4M.  &W.  519. 

A  defendant  covenanted  with  the  plaintiffs 
that,  in  consideration  that  they  would  give 
credit  to  one  Taylor,  he  would  be  surety  to  the 
extent  of  lOOl.  for  any  sum  which  might  from 
time  to  time  be  owing  by  Taylor.  The  deed 
provided  that  no  indulgence,  time,  credit,  or 
forbearance  given  or  shewn  to,  or  security  taken 
from  or  composition  with  Taylor,  should  be  any 
discharge  of  any  liability  under  the  deed,  or 
should  release  the  defendant  from  observing  the 
provisions  thereof.  Taylor  entered  into  a  deed 
of  composition  with  his  creditors,  which  con- 
tained an  unconditional  release,  which  the  plain- 
tiffs executed  :  —  Held,  that  the  composition 
deed  was  no  defence  to  the  claim  for  lOOf .,  as  by 
the  terms  of  the  guarantee  the  surety  was  not 
discharged  by  the  release  of  the  principal  debtor. 
Vjiion,  Bank  of  Manchester  v.  Beech,  34  L.  J., 
Ex.  133  ;  12  L.  T.  499  ;  13  W.  R.  922. 

Where  a  creditor  having  already  a  warrant  of 
attorney  from  his  debtor,  takes  a  promissory  note 
from  him  and  a  surety,  and  afterwards  enters 
up  judgment  under  his  warrant  of  attorney,  and 
takes  the  goods  of  the  debtor  in  execution,  and 
subsequently  withdraws  the  execution  without 
the  knowledge  of  the  surety,  he  discharges  the 
surety.  Mayhew  v.  Cricket^  1  Wils.  C.  C.  418  j 
2  Bing.  185. 

Semble,  that  to  reserve  a  creditor's  rights 
against  a  surety  there  must  be  a  distinct  expres- 
sion of  intention  to  i-eserve  it.  Overend,  Guriwy 
and  Company  y.  Oriental  Financial  Corporation, 
7  L.  R.,  H.  L.  328  ;  31  L.  T.  322.  Affirming  7 
L.  R.,  Ch.  142  ;  41  L.  J.,  Ch.  342  ;  25  L.  T.  813  ; 
20  W.  R.  253. 

Ezecator  of  Principal.]— Where  a  bond 

has  been  given  for  payment  of  money  on  a  cer- 
tain day  by  A.,  B.,  and  C,  jointly,  and  it  does 
not  appear  on  the  face  of  the  bond  that  B.  and 
C.  arc  only  sureties,  it  is  no  defence  in  an  action 
on  the  bond  against  B.  and  C,  after  A.'s  death, 
to  plead  that  A.  was  the  principal,  and  that  the 
plaintiff  had  released  A.'s  executor  before  bring- 
ing the  action.  Ashhrrt  v.  ^idduck,  1  M.  &  W. 
564  ;  2  Gale,  116. 

Secret  Dealinge  with  Principal.] — Where  a 
surety  gave  a  guarantee  to  A.  for  a    certain 


amount  of  goods  to  be  sold  to  B.,  and,  by  a 
secret  agreement  between  A.  and  B.,  the  lattei 
consented  to  pay  10*.  per  ton  beyond  the  market 
price  of  the  goods,  in  satisfaction  of  an  old 
standing  debt  due  to  the  former : — Held,  that 
this  secret  agreement  was  a  fraud  upon  the 
guarantor,  and  discharged  his  liabilitv.  Pidcoch 
v.  Bi*1wp,  5  D.  &  R.  505  ;  3  B.  &  C.  605. 

W.  and  his  wife  deposited  with  a  banking 
company  the  title-deeds  of  real  estate,  to  which 
the  wife  was  entitled  under  her  father's  will,  to 
secure  a  running  account  not  exceeding  2,000A 
The  father  of  W.  gave  the  following  guarantee 
to  the  bank  :  "  I  beg  to  say  that  &e  deeds 
lodged  by  my  son  are  good  for  the  amount  of 
the  arrangement  with  him,  otherwise  I  will 
guarantee  the  same."  The  father  subsequently 
paid  a  portion  of  the  amount  due  on  the  security, 
and  received  back  his  guarantee : — Held,  that 
the  security  was  not  thereby  vacated,  so  as  to 
affect  the  surety.  Waugh  v.  Wren,  7  L.  T.  612  ; 
11  W.  R.  244. 

Taking  and  destroying  Bill.] — ^A  bill  gives 
for  the  amount  of  a  guarantee  by  the  person 
guaranteed  and  taken  by  the  plaintiff  before  the 
expiration  of  the  time  mentioned  in  the  guaran- 
tee, but  afterwards  destroyed  in  the  guarantor's 
presence,  is  no  waiver  of  the  guarantee.  ColUm 
V.  Otoeny  15  L.  T.  327. 

I^egnlar  Payments.] — A  contractor  undertook 
to  perform  certain  works,  and  it  was  agreed  that 
three-fourths  of  the  work  as  finished  should  be 
paid  for  every  two  months,  and  the  remaining 
one-fourth  upon  the  completion  of  the  whole 
work  : — Held,  that  the  sureties  for  the  due  per- 
formance of  the  contract  were  released  from  tneii 
liability,  by  reason  of  payments  exceeding  three- 
fourths  of  the  work  done  having,  without  the 
consent  of  the  sureties,  been  made  to  the  con- 
tractor before  the  completion  of  the  whole  work. 
Calvert  v,  London  Dock  Company,  2  Keen,  638  ; 
2  Jur.  62. 

Mode  of  Advances  Irregular.] — A.,  as  principal, 
and  B.,  as  surety,  gave  a  joint  and  several  pro- 
missory note  for  a  sum  of  money  to  C,  the  con- 
sideration for  which  was  expressed  to  be  a  draft 
at  three  months'  date.  No  draft  was  given  by 
C. ;  but,  without  the  knowledge  and  assent  of  B., 
C.  immediately,  and  without  making  any  deduc- 
tion by  way  of  discount,  advanced  the  money  to 
A.  : — Held,  that  this  was  a  material  variation 
from  the  engagement  to  which  B.  was  party, 
and  that  B.  was  released  from  his  liability. 
Bonser  v.  Cox,  6  Bcav.  110 ;  13  L.  J.,  Ch.  260;  8 
Jur.  387. 

To  an  action  by  payee  against  maker  of  a  note, 
he  pleaded  that  the  note  was  made  by  him  jointly 
and  severally  with  and  as  surety  for  A.  to  secure 
the  repayment  of  20/.,  advanced  by  a  loan  society 
to  A. ;  that  the  loan  was  advanced  by  the  society 
in  the  ordinary  way  of  business  ;  that,  according 
to  the  rules  of  the  society,  it  was  to  be  repaid  by 
weekly  instalments ;  that  discount  to  the  amount 
of  2jf.  in  the  pound,  and  no  more,  was  to  be 
charged  by  the  society  to  A.;  and  that  the  society 
wrongfully,  and  contrary  to  the  rules,  and  with- 
out the  surety's  consent,  deducted  from  the  loan 
a  larger  sum  of  money  than  at  the  rate  of  28,  in 
the  pound,  to  wit,  12«. : — Held,  that  the  surety 
was  liable.  Brown  v.  WUJtinsony  13  M.  &  W 
14  ;  13  L.  J.,  Ex.  302. 
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of  "CreJit."]— "If  you  give  A. 
crodit,  we  will  be  responsible  that  his  payments 
shall  be  regularly  made :  " — Held,  that  the  word 
"•  credit  *^  meant  a  fair  and  reasonable  credit, 
according  to  the  manner  in  which  A.  and  the 
persons  guaranteed  should  deal,  and  did  not  con- 
fine the  guarantee  to  dealings  according  to  the 
strict  customary  credit  of  the  trade.  Simmon 
T.  Manley,  2  C.  &  J.  13 ;  2  Tyr.  86 ;  1  Price,  P.  C. 
130. 

Fraudulent  or  unreasonable  extension  of  credit, 
to  the  prejudice  of  the  guarantors,  would  raise  a 
question  dehors  the  agreement.    Ih. 

Kethod  of  AooonntiiLg.] — The  plaintiffs,  bottle 
manufacturers,  appointed  M.  their  agent  for  the 
sale  of  bottles  on  commission,  and  received  the 
following  guarantee,  signed  by  the  defendant : 
*'  I  hereby  agree  to  guarantee  my  brother  M.'s 
Intromissions  as  your  agent  in  Leith,  to  the 
extent  of  5002.'*  The  terms  of  sale  between  the 
plaintiffs  and  M.,  at  the  time  of  the  guarantee, 
were,  that  the  moneys  received  should  be  remitted 
from  time  to  time,  and  an  account  of  sales 
rendered  at  the  end  of  each  month,  or  when 
required,  and  an  account  current  every  throe 
weeks.  It  was  soon  after  agreed  between  the 
plaintiffs  and  M.  that  the  account  current  should 
be  rendered  every  six  months  ;  and  subsequently, 
in  pursuance  of  an  agreement  between  them,  M. 
from  time  to  time  gave  his  promissory  notes  to 
the  plaintiffs,  payable  four  months  after  date,  for 
sums  having  no  relation  to  the  amount  due  from 
him,  and  the  plaintiffs,  as  the  notes  became  due, 
transmitted  M.  the  difference  between  the  money 
then  in  his  hands  and  the  amount  of  the  notes. 
The  defendant  had  no  knowledge  of,  and  never 
inquired  as  to  the  original  and  subsequent  terms 
of  dealing : — H'eld,  that  the  alteration  in  the 
mode  of  accounting  and  paying  did  not  discharge 
the  surety.  Stewart  v.  M*Kean,  10  Ex.  675  ;  3 
C.  L.  R.  460  ;  24  L.  J.,  Ex.  145. 

Sabstituted  Agreement]— A  variance  in  the 
agreement  to  which  a  surety  has  subscribed, 
which  variance  has  been  made  without  the 
surety's  knowledge  or  consent,  and  which  may 
prejudice  him,  or  amount  to  the  substitution  of 
a  new  agreement  for  a  former  one,  will  discharge 
the  surety,  though  the  original  agrcement,  not- 
withstanding such  variance,  may  be  that  on 
which  the  liability  is  substantially  incurred. 
Bonar  v.  MacdoruUd,  3  H.  L.  Cas.  226  ;  14  Jur. 
1077. 

A.  became  surety  for  B.'s  conduct  as  a  clerk 
in  a  bank.  B.  was  subsequently  appointed  to  a 
better  situation  in  a  branch  of  the  same  bank, 
and  A.  extended  his  suretyship  to  this  new  situa- 
tion. B.  afterwards,  while  remaining  in  the  same 
situation,  undertook,  on  having  his  salary  raised, 
to  become  liable  to  one-fourth  of  the  losses  on 
discounts.  No  communication  of  this  new 
arrangement  was  made  to  A. ;  B.  allowed  a  cus- 
tomer considerably  to  overdraw  his  accounts,  and 
thereby  the  bank  lost  a  sum  of  money  : — Held, 
that  the  surety  could  not  be  called  on  to  make 
good  this  loss,  though  it  fell  within  the  terms  of 
the  original  agreement,  as  the  fresh  arrangement 
was  the  substitution  of  a  new  agreement  for 
the  formed  one,  and  A.  was  thereby  discharged. 
Jh. 

AmonBt  of  Advances.] — To  an  action  against  a 
defendant  on  his  bond,  tie  set  out  the  condition, 


that  J.  had  agreed  to  become  tenant  to  the  plain- 
tiffs of  a  public-house ;  that  it  was  stipulated 
that  he  should  take  from  them  the  ale,  wine,  &c., 
to  be  consumed  there  ;  that  he  should  become 
bound,  with  a  surety,  to  pay  for  the  same  to  the 
amount  of  50/.,  before  he  should  have  a  fresh 
supply,  as  long  as  he  should  continue  tenant  of 
the  plaintiffs  ;  that  when  he  should  cease  to  be 
their  tenant,  the  surety  should  be  liable  to  the 
plaintiffs  in  such  sum  not  exceeding  50Z.,  as  J. 
might  then  owe  the  plaintiffs  for  ale,  &c. ;  the 
condition  then  stated  that,  if  J.  should  pay  the 
plaintiffs  for  all  ale  received  from  them  to  an 
amount  not  exceeding  50/.  before  he  should  have 
a  fresh  supply,  and  when  he  should  become  in- 
debted to  them  in  that  sum,  and  if  he  should  pay 
them  for  all  suras  which  he  should  owe  them  for 
ale,  &c.,  not  exceeding  50Z.,when  he  should  cease 
to  be  tenant,  the  obligation  was  to  be  void.  The 
plaintiffs  permitted  J.  to  become  indebted  to 
them  in  a  larger  amount  than  60/.  : — Held,  that 
the  defendant  was  not  discharged  by  reason  of 
the  plaintiffs  having  supplied  J.  with  ale,  &c., 
to  an  amount  exceeding  50/.  upon  credit,  but 
that,  in  any  event,  on  default  of  the  principal, 
the  defendant  was  liable  to  the  extent  of  50/. 
Seller  v.  Jotu-s,  16  M.  &  W.  112 ;  16  L.  J.,  Ex.  20. 

Notice    of    Ezcesi.1 — A.    executed    a 


bond  for  2,000/.  to  a  banking  company,  the 
conditions  whereof  recited  that  C.  kept  an  ac- 
count with  the  company,  and  it  was  declared 
that  if  C.  or  A.,  or  either  of  them,  should,  on 
demand,  pay  to  the  company  all  sums,  not  exceed- 
ing in  the  whole  1,000/.,  which  should  from  time 
to  time  be  due  to  the  company  by  C,  with  in- 
terest, the  bond  should  be  void.  The  company 
sued  A.  on  the  bond,  alleging,  that  on  30th  June, 
1856,  there  was  due  from  C,  as  the  balance  of 
hifi  account,  996/.  12*.  llrf.,  which  had  not  been 
paid  by  C.  or  A.,  though  duly  demanded,  and  a 
further  sum  for  interest.  Equitable  plea,  that 
the  bond  was  executed  by  A.  solely  as  surety  for 
G.,  and  so  accepted  by  the  company,  and  that  by 
reason  of  various  verbal  and  written  communi- 
cations between  A.  and  the  company  before  and 
at  the  time  of  execution,  the  liability  of  A.  and 
the  advances  to  C,  which  were  to  be  secured, 
were  limited  to  950/.,  and  A.  was  to  be  informed 
if  the  account,  with  interest,  should  reach  1,000/. 
and  not  be  reduced  within  a  month,  and  he  be- 
came surety  on  such  terms  only,  but  the  company 
on  each  of  several  occasions  made  advances 
beyond  950/.,  and  on  each  of  several  occasions 
the  account  against  C.  exceeded  1,000/.,  and  was 
not  reduced  within  a  month,  and  A.  was  not 
informed;  whereby  he  became  absolutely  released 
from  liability  and  entitled  to  equitable  relief.  Pre- 
viously to  the  execution  of  the  bond,  A.  objected 
by  letter  to  becoming  liable  for  interest  upon  an 
advance  of  1,000/.,  and  requested  to  know  whether 
the  1,000/.  was  to  include  interest.  In  answer, 
the  company  informed  him  that  the  bond  was 
for  1,000/.  with  interest,  but  that  there  was  little 
chance  of  its  exceeding  that  sura  for  any  length 
of  time,  as  the  company,  if  it  should  be  over  the 
amount,  including  interest,  at  the  half-yearly 
balance,  would  require  it  to  be  reduced  to  1,000/. 
or  would  limit  the  amount  to  950/.,  which  would 
leave  a  margin  for  interest.  Afterwards  the 
company  executed  a  memorandum,  to  the  effect 
that  C.'s  advance  should  be  limited  to  950/.,  and 
A.  should  be  informed  if  the  account,  with  in- 
terest, should  reach  1,000/.,  and  not  be  reducwl 
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in  a  month.  At  this  time  the  advance  exceeded 
950/. ;  A.  then  executed  the  bond.  Afterwards 
the  limit  of  950Z.  was  on  many  occasions  exceeded; 
also  on  three  occasions  the  amount  of  1,000/., 
interest  included,  was  slightly  exceeded,  and  not 
reduced  within  a  month,  and  A.  was  not  informed 
of  it ;  also  at  one  half-yearly  balance  the  amount 
was  1,004/.  10#.  Irf.,  but  was  reduced  by  12/.  in 
two  days  after :— Held,  that  the  effect  of  the 
agreement  was,  not  that  A.  should  be  discharged 
from  liability,  upon  the  limit  being  exceeded, 
but  that  950/.  should  be  considered  as  substituted 
for  1,000/.  in  the  condition.  Gordon  v.  Bne^  8 
El.  &  Bl.  1605  ;  27  L.  J.,  Q.  B.  185 ;  4  Jur.,  N.  S. 
630. 

KecesBity  of  retaining  Seenrities.]— A  surety 
is  entitled  to  the  benefit  of  any  security  which 
the  creditor  has  received  for  the  debt,  though  he 
has  received  it  after  the  contract  of  suretyship  ; 
and,  therefore,  where  the  creditor  has  so  dealt 
afterwards  with  such  security  that  on  payment 
by  the  surety  it  cannot  be  given  to  him  in  the 
same  condition  as  it  was  when  the  creditor  first 
acquired  it,  the  surety  is  discharged  to  the  extent 
of  such  security.  Camphdl  v.  Rothwell^  47 
L.  J.,  Q.  B.  114  ;  38  L.  T.  33. 

A.,  as  B.'s  surety,  indorsed  bills,  drawn  by  B., 
to  C.  Subsequently  B.  gave  C.  a  lien,  in  respect 
of  such  bills,  upon  goods  of  his  in  C.'s  possession. 
B.  having  written  to  C.  authorizing  him  to  de- 
liver up  such  goods  to  D.,  C.  undertook  to  do  so 
upon  D.'s  paying  him  a  less  sum  than  the 
amount  of  the  bills  :— Held,  that  A.  was  thereby 
discharged.    Ih, 

A  creditor  who  holds  several  securities  for  his 
debt,  partly  given  by  the  principal  debtor  and 
partly  by  a  surety,  must  retain  all  securities 
given  by  the  principal  debtor  for  the  benefit  of 
the  surety,  and  if  he  neglects  to  do  so,  he  dis- 
charges the  surety.  Merchants  Bank  of  London 
V.  Maud,  18  W.  R.  312.  See  S,  C,  on  appeal,  19 
W.  R.  657. 

A  creditor  holding  a  mortgage  for  a  guaranteed 
debt  is  bound  to  hold  it  for  the  benefit  of  the 
surety,  so  as  to  enable  him,  on  paying  the  debt, 
to  take  the  security  in  its  original  condition,  un- 
impaired. Pledge  v.  Bms,  Johns.  663  ;  6  Jur., 
N.  S.  695. 

The  rights  of  a  surety,  with  respect  to  secu- 
rities, extend  to  securities  taken  after  the  con- 
tract of  suretyship.    lb. 

Bight  to  ABftign  Debt  and  Secnritiei.]— The 
creditor  is  no  doubt  under  the  obligation  of 
preserving  the  securities  which  he  takes  from  the 
principal  debtor,  for  the  surety  may  entitle  him- 
self to  the  benefit  of  those  securities,  and  if  any 
of  them  be  lost  by  the  act  or  default  of  the 
creditor  the  surety  may  be  wholly  or  partially 
discharged  ;  but  tiie  creditor  enters  into  no  con- 
tract with  the  surety  not  to  assign  the  debt  or  the 
securities.  The  law  gives  him  the  right  to  assign 
them,  and  if  he  does  so  assign  them  the  obliga- 
tion which  attached  upon  the  creditor  attaches 
upon  the  assignee.  The  position  of  the  assignee 
is  in  no  respect  altered.  The  assignee  on  the 
other  hand  acquires  by  the  assignment  all  the 
rights  of  the  assignor,  and  the  surety  can  be  in 
no  better  position  against  the  assignee  than  he 
was  in  against  the  assignor.  Wheatley  v.  BoitoWj 
7  De  G.,  M.  &  G.  279.— Per  Turner,  L.J. 

Semble,  that  the  surety  has  no  right  to  receive 
notice  of  the  assignment.    lb. 


Bill  of  Ezeliange.] — The  acceptor  of  a  bill  c 
exchange  knows  that  by  his  acceptance  he  doc 
an  act  which  will  make  him  liable  to  indemnii 
any  indorser  of  it  who  may  afterwards  pay  i 
Duncan  Fox  ^'  Co,  v.  North  and  South  Walt 
Bank,  6  App.  Cas.  11  ;  50  L.  J.,  Ch.  355 ;  A 
L.  T.  706  ;  29  W.  R.  763— H.  L.  (E.). 

The  indorser  is  a  surety  for  the  payment  1 
the  holder,  and  having  paid  it,  is  entitled  to  tl 
benefit  of  any  securities  to  cover  it,  depositc 
with  the  holder  by  the  acceptor.  He  is  so  ei 
titled  whether  at  the  time  of  his  indorsement  1 
knew,  or  did  not  know,  of  the  deposit  of  mo: 
securities.  The  surety's  right  in  this  respect  i 
no  way  depends  upon  contract,  but  is  the  resu 
of  the  equity  of  indemnification  derived  from  tl 
contract  of  suretyship,    1  b. 

Omission  to  valne  Security  in  Bankrnptey.]- 
The  defendant  was  surety  for  the  repayment 
a  sum  of  money  advanced  by  the  plaintiff  to  tl 
principal  debtor.  As  a  further  security  for  tl 
advance,  the  principal  debtor  deposited  with  tl 
plaintiff  a  policy  of  life  insurance.  The  princip 
debtor  subsequently  became  bankrupt,  the  a 
vancc  remaining  unpaid,  and  the  plaintiff  provi 
against  his  estate  for  the  full  amount  of  the  a 
vance  without  valuing  the  policy  of  life  insi: 
ance  as  a  security,  which  was  in  consequen 
claimed  by  the  trustee  in  bankruptcy  as  part 
the  bankrupt's  estate.  It  was  contended  by  t 
defendant  in  an  action  against  him,  as  suret 
that  by  not  valuing  the  policy,  and  so  deprivii 
him  of  the  benefit  of  it,  the  plaintiff  had  d 
charged  him  from  all  liability  as  surety  : — He] 
that  the  omission  to  value  the  policy  was 
most  a  mere  neglect  or  omission  on  the  part 
the  plaintiff,  and  as  such  did  not  discharge  t 
defendant  from  all  liability  as  surety,  but  or 
to  the  extent  of  the  value  of  the  policy.  i?fl  • 
bow  V.  Juggins,  5  Q.  B.  D.  138  ;  49  L.  J.,  Q. 
353 ;  28  W.  R.  428.  Affirmed,  5  Q.  B.  D.  42 
49  L.  J.,  Q.  B.  718 ;  42  L.  T.  346  ;  29  W.  R.  13 
44  J.  P.  829— C.  A. 

On  Faying  off  Xortgage  Debt] — A., 
and  C.  executed  to  D.  a  mortgage  of  B.'s  lai 
(comprised  in  the  petition  for  sale),  and  of  ( 
lands,  to  secure  2,914/.  9«.  9^.,  of  which  9C 
was  B.'s  debt,  and  the  remainder  C.'s  debt.  1 
mortgage  contained  a  proviso  that,  as  betwc 
A.,  B.  and  C,  A.  was  a  surety  only,  and  that 
and  C.  respectively  were  sureties  only  for  p 
tion  of  the  said  sum  ;  yet,  with  regard  to 
they  were  to  be  considered  as  principal  debtc 
so  as  not  to  be  released  by  time  being  given 
any  other  or  others  of  them,  or  by  any  act 
omission  of  D.,  whereby,  as  sureties  only,  tl 
would  be  released.  ■  B.  subsequently  executed 
D.  two  other  mortgages  of  the  lands  comprit 
in  the  petition.  A.  having  paid  D.  the  f 
amount  of  the  debt  secured  by  the  first  mc 
gage,  claimed  to  stand  in  D.'s  place  for  90< 
being  B.'s  debt,  and  the  moiety  of  2,014/.  9*.  £ 
being  C.'s  debt,  for  which  both  he  and  B.  w 
joint  sureties,  and  to  be  placed  on  the  fii 
schedule  on  foot  of,  and  in  the  priority  of,  i 
first  mortgage  : — Held,  first,  that  A.'s  claim  \ 
valid,  and  that  he  was  not  estopped  by  1 
special  proviso  of  the  mortgage  from  relying 
his  equitable  rights  of  surety.  Kirkwooa,  In 
1  Ir.  L.  R.,  Ch.  108.  And  see  Forbes  v.  Jacks 
19  Ch.  D.  615  ;  51  L.  J.,  Ch.  690  ;  30  W,  R,  6 

Held,  secondly,  that  a  surety  joining  in 
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mortgage  is  entitled  on  paying  off  the  original 
mortgage  debt  to  get  the  benefit  of  all  the  secu- 
rities, held  by  the  original  mortgagee,  without 
paying  off  subsequent  mortgages.    lb. 

Held,  thirdly,  that  the  doctrine  of  tacking  is 
applicable  only  in  the  case  of  an  existing  debt. 

BiTertiBg  Appropriated  Funds.] — When  a 
suTCty  contracts  with  A.  on  behalf  of  a  prin- 
cipal, the  withdrawal,  by  arrangement  between 
A.  and  the  principal,  of  funds  which  the  surety 
had  a  right  to  rely  on  as  a  security  that  the 
matters  should  be  done  which  he,  as  surety. 
had  contracted  with  A.  should  be  done,  is  a  pi*e- 
jndicial  alteration  of  the  surety's  position,  which 
discharges  him  from  liability.  General  Steam 
Jiarigatiim  dnnpany  v.  Rolt,  6  C.  B.,  N.  S.  650, 
684  ;  6  Jur.,  N.  «.  801  ;  8  W.  R.  223— Ex.  Ch. 

D.  having  overdrawn  his  account  at  his 
bankers*,  and  being  desirous  of  further  overdraw- 
ing it,  for  the  convenience  of  carrying  on  his 
trade  with  ready  money,  induced  his  niece,  who 
had  lived  under  his  care  for  several  years,  imme- 
diately after  she  attained  her  majority,  and  had 
oome  into  possession  of  her  property,  to  join  as 
surety  in  a  promissory  note  to  the  bankers  to 
secure  his  balance.  The  bankers  some  time 
afterwards,  without  any  communication  with 
the  surety,  placed  the  amount  of  the  note  to  the 
credit  of  D. : — Held,  that,  by  this  dealing  with 
the  note,  the  position  of  the  surety  was  changed, 
and  her  liability  discharged.  Archer  v.  Hudson, 
7  Beav.  651  ;  8  Jur.  761. 

An  obligation  to  a  banker  by  a  third  party,  to 
be  responsible  for  a  cash  credit,  to  be  given  to 
one  of  the  banker's  customers,  is  not  avoided  by 
the  fact,  that  immediately  after  the  execution  of 
the  obligation  the  cash  ciiedit  is  employed  to  pay 
off  an  old  debt  due  to  the  banker.  Hamilton  v. 
Watson,  12  C.  &  F.  109. 


pro  tanto.] — If,  by  the  neglect 
of  the  creditor,  the  bene  tit  of  some  of  the  secu- 
rities for  the  debt  is  lost,  the  surety  is  pro  tanto 
discharged.  Capel  v.  Butler,  2  Sim.  &  Stu.  457. 
Where,  through  negligence  on  the  part  of  a 
creditor,  a  security,  to  the  benefit  of  which  a 
saiety  is  entitled,  is  not  properly  perfected,  the 
surety  is  discharged  to  the  extent  of  the  security 
lost.  Strange  v.  Foohs,  4  Giff.  408  ;  9  Jur.,  N.  S. 
943  ;  8  L.  T.  789. 

Hegleet  to  Enter  up  Warrant  of  Attorney.] — 
Where,  upon  taking  a  guarantee  for  repayment 
of  advances  to  one  of  their  customers,  bankers 
also  took  from  their  principal  debtor  a  warrant 
of  attorney  to  cover  the  debt,  and  at  the  same 
time  agreed  with  the  guarantor  that  they  would 
at  any  time,  at  his  request,  enter  up  judgment 
and  levy  execution  on  the  warrant  of  attorney 
against  the  principal  debtor  ;  but  by  their  neglect 
to  file  the  warrant  of  attorney  or  a  true  copy 
thereof,  in  compliance  with  the  requisitions  of 
the  Bankrupt  Act  (12  &  13  Vict.  c.  106),  s.  1.S6, 
the  warrant  of  attorney  became  void : — Held, 
that  this  neglect  on  the  part  of  the  bankers  ope- 
rated as  a  discharge  to  the  surety  in  equity. 
Watson  V.  Alooeh,  4  De  G.,  M.  &  G.  242  ;  1  £q. 
R.  231 ;  22  L.  J.,  Ch.  868 ;  17  Jur.  568. 

OiTing  np  additional  Security.] — But  where  a 
creditor,  whose  debt  was  secured  by  a  bond  of  the 
principal  debtor,  and  a  surety  took,  after  the 


date  of  the  transaction,  further  security  from  the 
principal  debtor,  and  afterwards  gave  up  that 
further  security : — Held,  that  this  did  not  dis- 
charge the  surety.  Niioton  v.  Chorlton,  2  Drew. 
333  ;  10  Hare,  646.  See  Lake  v.  Bmtton.  8  De 
G.,  M.  &  G.  441  ;  26  L.  J.,  Ch.  842  ;  2  Jur.,  N.  S. 
839. 

Cause  of  Loss.] — As  between  principal  and 
surety,  if  the  primary  security  proves  worthless, 
whether  it  was  so  originally,  or  whether  it  be- 
comes so  aftcr^vards,  the  surety  is  not  dischargedj 
unless  the  loss  or  deficiency  of  the  original  and 
primary  security  was  occasioned  by  the  act  of 
the  creditor,  llardwick  v.  Wright,  36  Bear. 
133. 

Belease  of  one  of  several  Sureties.] — Semble, 
that  if  a  creditor  releases  by  deed  one  of  two 
sureties,  who  are  jointly  and  severally  liable,  the 
other  is  also  discharged.  Evans  v.  Bremridgc, 
2  Kay  &  J.  174  ;  25  L.  J.,  Ch.  102  ;  2  Jur.,  N.  S. 
134. 

2.  Death  of  Sukety. 

Generally.] — A  guarantee  the  consideration 
for  which  is  given  once  for  all  cannot  be 
determined  by  the  guarantor,  and  does  not  cease 
on  his  death.  But  as  to  whether  a  guarantee  for 
future  advances,  which  the  party  guaranteed  is 
not  bound  to  make,  is  not  determinable  by  the 
guarantor,  and  whether  it  does  not  cease  on 
notice  of  his  death,  quaere.  Lloyd's  v.  Harper, 
16  Ch.  D.  290 ;  50  L.  J.,  Ch.  140 ;  43  L.  T.  481  ; 
29  W.  R.  452— C.  A. 

In  May,  1863,  a  father,  on  the  occasion  of  the 
admission  of  his  son  as  an  underwriting  member 
of  Lloyd*s,  addressed  to  the  managing  committee 
of  that  body  a  letter,  by  which  he  held  himself 
responsible  for  all  his  son's  engagements  in  that 
capacity.  Lloyd's  was  then  a  voluntary  associa- 
tion, governed  by  certain  bye-laws,  under  which 
a  person  once  admitted  a  member  could  not  be 
excluded  from  membership  except  in  the  event 
of  his  bankruptcy  or  insolvency.  The  association 
consisted  of  underwriting  members,  non-under- 
writing members,  and  subscribers.  The  practice 
of  the  underwriting  members  was  to  underwrite 
policies  of  marine  insurance  for  the  benefit  of 
various  owners  of  property,  both  members  of  the 
association  and  outsiders,  but  the  policies  with 
outsiders  could  only  be  eflFected  through  the 
agency  of  insurance  brokers  who  were  either 
members  of  or  subscribers  to  the  association. 
The  association  as  such  incurred  no  liability  on 
the  policies  underwritten  by  its  members.  In 
1871  the  society  was  incorporated  by  act  of  par- 
liament, all  the  rights  of  the  committee  on  be- 
half of  the  members  being  vested  by  the  act  in 
the  corporation.  In  1876  the  father  died,  and 
notice  of  his  death  was  shortly  afterwards  given 
to  Lloyd's.  In  1878  the  son  became  bankrupt, 
and  thereupon  ceased  to  be  a  member  of  Lloyd's  : 
— Held,  by  the  Court  of  Appeal,  that  the 
guarantee  was  not  determined  by  the  death  of 
the  father  or  by  the  notice  of  it,  but  that  his 
estate  was  liable  in  respect  of  engagements 
contracted  by  the  son  after  his  death.    Ih. 

A  guarantee  was  determinable  by  six  months' 
notice.  The  guarantor  died,  leaving  as  his 
executor  the  debtor  on  whose  behalf  the  guaran- 
tee was  given.  The  creditors  to  whom  the 
guarantee  was  given  continued   to   make  ad- 
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vances  to  the  debtor,  knowing  that  there  was  no 
personal  estate  to  answer  the  guarantee  : — Held, 
that,  under  the  circumstances,  the  creditors  were 
not  entitled  to  the  benefit  of  the  guarantee  for 
their  advances  subsequent  to  the  death.  The 
death  alone  did  not  determine  the  guarantee. 
Harries  v.  Fawcett,  8  L.  R.,  Ch.  866  ;  42  L.  J., 
Ch.  502  ;  29  L.  T.  84  ;  21  W.  R.  742.  Affirming 
15  L.  R.,  Eq.  311  ;  28  L.  T.  182  ;  21  W.  R. 
504. 

A  continuing  guarantee,  in  the  absence  of  ex- 
press provision,  is  revoked  as  to  subsequent  ad- 
vances by  notice  of  the  death  of  the  guarantor. 
Ocmlthard  v.  Cle^nentson^  5  Q.  B.  D.  42  ;  49  L.  J., 
Q.  B.  204  ;  41  L.  T.  798  ;  28  W.  R.  355. 

The  death  of  the  surety  does  not  operate  as  a 
revocation  of  a  continuing  guarantee.  Brad- 
bury  V.  Morgan,  1  H.  &  C.  249  ;  31  L.  J.,  Ex. 
462  ;  8  Jur.,  N.  S.  918 ;  7  L.  T.  104 ;  10  W.  R. 
776. 

A  guarantee  as  follows :  "  I  request  you  will 
give  credit  in  the  usual  way  of  your  business  to 
L.,  and  in  consideration  of  your  doing  so,  I  hereby 
engage  to  guarantee  the  regular  payment  of  the 
running  balance  of  his  account  with  you,  until  I 
give  you  notice  to  the  contrary,  to  the  extent  of 
100/." — is  not  a  bare  authority,  but  a  contract, 
and  therefore  the  executor  of  the  guarantor  is 
liable  for  goods  supplied  after  his  death.     lb. 

Indemnity  of  Firm— Death  of  Partner.] — By 

the  conditions  attached  to  a  contract  of  indem- 
nity against  losses  in  trade,  the  guarantee  be- 
came void  OQ  the  death  or  retirement  from  trade 
of  the  pereon  guaranteed  : — Held,  that  this  con- 
dition applied  to  the  death  or  retirement  of  one 
of  two  partnere  guaranteed  ;  and  therefore,  that 
a  plea  alleging  such  death  of  the  partner  was  an 
answer  to  an  action  against  the  co-partner  by  the 
guarantors  for  the  subscription  or  annual  pay- 
ment agreed  to  be  paid  by  the  assured.  Soltency 
Mutual  Guarantee  Company  v.  Freeman,  7  H.  & 
N.  17  ;  31  L.  J„  Ex.  197. 

A  partnership  composed  of  three  pei*sons,  A., 
B.,  and  C,  gave  a  joint  and  several  bond  to  the 
bank  to  cover  advances  to  be  made  to  them  by 
the  bank  on  a  cash  credit ;  and  in  that  bond  two 
estates  held  by  A.  were  specially  named  as  part 
securities  for  these  advances.  On  A.'s  death  : — 
Held,  that  by  his  death  the  partnership  was  dis- 
solved and  the  security,  so  far  as  his  estates  were 
concerned,  was  no  further  continued.  Bank  of 
Scotland  v.  Christie,  8  CI.  &  Fin.  214. 

A  bond  was  given  by  county  bankers  to  a  London 
firm  conditioned  to  repay  advances  made  by  the 
latter  to  the  former  or  any  of  them,  associated  or 
not  with  other  persons.    One  of  the  partners  in 
the  county  bank  died,  a  considerable  balance 
being  then  due  to  the  London  firm.    In  the 
month  following  the    death    of   the    deceased 
partner  the  London  bankers  received  sums  in 
payment  more  than  sufficient  to  discharge  the 
balance  due,  but  also  made  advances  of  an  equal 
amount : — Held,  that  the  London  bankers  were  . 
entitled  to  apply  the  payments  to  the  debt  of  the  ' 
new  firm  and  to  recover  on  the  bond  against  the  , 
representatives  of  the  deceased  partner,     Simnon 
V.  InyTium,  2  B.  &  C.  65. 

Of  one  of  Beveral  Guarantors.] — A  firm  of 
bankers  took  a  continuing  guarantee  for  advances 
to  a  customer  in  the  form  of  a  joint  and  several 
bond  from  two  sureties.  One  of  the  sureties  died, 
and  after  notice  thereof  the  bank  made  furl  her 


advances  to  the  customer  : — Held,  that  the  sui 
viving  surety  was  liable  to  the  bank  in  respect  o 
such  advances.  Beckett  v.  Addymun,  9  Q.  B.  £ 
783  ;  61  L.  J.,  Q.  B.  597— C.  A. 

B.  being  hired  as  a  clerk  to  A.  &  Co.,  but  no 
for  any  definite  period,  C.  and  D.  joined  in  ; 
bond  to  secure  his  duly  accounting  for  his  assetf 
C.  died,  and  his  executrix  gave  a  written  notic 
to  A.  &  Go.  that  she  would  no  longer  remaij 
surety  ;  A.  &  Co.  communicated  this  notice  to  B 
and  required  and  obtained  from  him  the  bom 
of  another  surety :  D.  died,  and  also  the  ne^ 
surety,  and,  four  years  and  a  half  after  the  deal 
of  C,  B.  died,  when  deficiencies  were  found  i: 
his  accounts,  subsequent  to  the  notice  : — Helc 
that  the  executrix  of  C.  had  no  equity  to  restrai 
A.  &  Co.  from  proceeding  at  law  on  the  bone 
Gordon  v.  Calvert,  4  Russ.  581 ;  1  Sim.  253.  An 
see  8,  C,  7  B.  &  C.  809  ;  1  M.  &  R.  497. 

The  condition  of  a  bond,  after  reciting  that  A 
B.,  and  C.  had  filed  a  bill  in  equity  against  I 
and  E.,  was,  that  the  obligee  would  pay  all  sue 
costs  as  the  Court  of  Chancery  should  award  t 
the  defendants  on  the  hearing  of  the  cause  :- 
Held,  that  the  death  of  E.,  before  any  costs  wei 
awarded,  could  not  be  pleaded  in  discharge  c 
the  bond,    Kipli7ig  v.  TtirJier,  5  B,  &  A.  261. 


3.  Bankbuptcy  op  Peincipal. 

Disclaimer  by  Trustee — Liability  of  Banl 
rupt's  Snrety.] — The  plaintiff  being  lessee  of 
farm  for  a  term  of  years  assigned  the  lease  to  P 
taking  the  covenant  of  the  defendant  as  suret 
for  the  due  payment  of  the  rent  to  the  lessor  f< 
the  residue  of  the  term.  During  the  continuaD< 
of  the  term  P.  became  bankrupt,  and  his  trusts 
having  obtained  the  requisite  leave  of  the  cour 
disclaimed  all  interest  in  the  lease.  Subsequent! 
the  lessor  demanded  from  the  plaintiff  the  hal 
year's  rent  accruing  after  the  bankruptcy.  Tl 
plaintiff  paid  the  rent  and  brought  an  action  t 
recover  the  amount  from  the  defendant  unde 
his  covenant.  Neither  the  plaintiff  nor  the  d< 
fendant  had  entered  upon  or  taken  possession  ( 
the  farm  : — Held,  that  the  plaintiff  was  entitle 
to  recover.  By  Manisty,  J.,  on  the  ground  thi 
the  disclaimer  operated  only  as  a  surrender  s 
far  as  was  necessary  to  relieve  the  bankrupt,  h 
estate,  and  the  trustee  from  liability  withoi 
otherwise  affecting  third  parties,  and  that  th 
plaintiff  as  lessee  remained  liable  for  the  rer 
and  had  his  remedy  over  against  the  defendar 
as  the  bankrupt's  surety.  By  Watkin  Williams,  J 
solely  on  the  authoritv  of  Hagt  and  West  Indi 
Docks  Comjjany  v.  Hill  (22  Ch.  D.  14).  Hardih 
V.  Preeccy  9  Q.  B.  D.  281 ;  51  L.  J.,  Q.  B.  515  ;  4 
L.  T.  100  ;  31  W.  R.  42  ;  46  J,  P,  646, 

Sureties  not  Discliarged  by.] — By  an  agrei 
ment  between  the  Agra  and  Mastcrman's  Banl 
a  Calcutta  tea  company,  and  their  London  agent 
the  bank  granted  a  letter  of  credit,  pei'mittin 
the  tea  company  to  draw  bills  on  the  bank.  Tb 
tea  company  undertook  that  the  credit  shoul 
provide  for  the  outlay  for  the  season's  t«a  ;  tht 
they  would  ship  the  whole  produce  of  the  season 
that  they  would  draw  upon  the  London  ageni 
for  the  value  of  the  produce,  and  forward  to  th 
bank  the  bills,  with  bills  of  lading,  policy  of  ir 
surance,  and  invoice  of  tea  shipped ;  and  ths 
they  w^ould  pay  any  balance  which  might  appea 
due  on  the  credit  on  or  before  a  certain  dat< 
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The  London  agents  guaranteed  to  the  bank  that 
the  tea  company  would  perform  its  undertaking, 
"  the  terms  of  which  we  hereby  confirm,  holding 
ourselves  responsible  for  the  same."  The  tea 
company  drew,  in  accordance  with  the  letter  of 
credit,  several  bills  on  the  bank,  which  it  ac- 
cepted. Before  any  of  them  became  due,  the 
bank  stopped  payment,  and  was  wound  up,  and 
its  property  transferred  to  the  Agra  bank.  The 
bilU  were  not  paid  at  maturity,  but  were  after- 
wards paid  cither  by  the  Agra  and  Masterman's 
bank  or  by  the  Agra  bank.  The  tea  company 
never  performed  any  part  of  their  undertaking 
except  the  drawing  the  bills  before  mentioned, 
and  became  insolvent.  The  Agra  bank,  relying 
on  the  guarantee,  claimed  to  be  creditors,  for  the 
amount  of  the  bills,  against  the  estate  of  the 
London  agents,  who  had  executed  a  deed  of  in- 
spectorship : — Held,  that  the  fact  of  the  A-gra 
and  Masterman's  bank  stopping  payment,  and 
being  would  up,  did  not  excuse  the  tea  com- 
pany from  fulfilling  their  contract ;  or  release 
the  guarantors  from  their  liability ;  and  that 
the  claims  of  the  Agra  bank  must  be  admitted 
for  the  amount  of  such  damage  as  they  had 
sustained  by  the  default  of  the  tea  company  to 
fulfil  their  contract.  Affra  Banh.,  Ex  parte j 
Barber,  In  re,  9  L.  R.,  Eq.  725  ;  39  L.  J.,  Bk. 
39. 

A  discharge  of  a  debtor  in  liquidation,  under 
the  Bankruptcy  Act,  1869,  s.  125,  is  in  all  respects 
equivalent  to  and  identical  with  a  discharge  in 
bankruptcy  under  s.  48,  and  therefore  the  uncon- 
ditional discharge  of  a  debtor  in  liquidation,  ob- 
tained by  means  of  a  resolution  of  the  statutory 
majority  of  creditors,  under  s.  125,  does  not  re- 
lease the  debtor's  sureties,  although  they  did  not 
assent  to  but  protested  against  the  resolution 
of  discharge  ;  and  the  right  of  the  creditors  to 
sue  the  sureties  remains  untouched  and  unaffected 
by  such  discharge.  Mlix  v.  Wilnwty  10  L.  R.,  Ex, 
10  ;  4i  L.  J.,  Ex.  10  ;  31  L.  T.  547 ;  23  W.  R. 
214. 

The  discharge  of  a  debtor  by  the  acceptance  of 
a  composition  under  the  Bankruptcy  Act,  1869, 
s.  126,  is  a  discharge  in  bankruptcy  by  operation 
of  law,  and  only  releases  the  debtor  himself,  but 
does  not  release  any  person  jointly  bound  with 
him.  JacohSf  Ex  partem  Jacobs,  In,  re,  10  L,  R., 
Ch.  21 1 ;  44  L.  J.,  Bk.  34  ,•  31  L.  T.  745  ;  23  W.  R. 
251. 

Therefore,  when  the  acceptor  of  a  bill  of  ex- 
change filed  a  petition  for  liquidation  of  his 
affairs  by  arrangement,  and  the  creditors  duly 
passed  resolutions  accepting  a  composition  from 
him,  and  the  holder  of  the  bill  voted  in  favour 
of  the  composition : — Held,  that  this  did  not 
operate  to  release  the  drawer.    lb. 

A  debtor  and  his  sureties  jointly  and  severally 
covenanted  with  a  trustee  for  the  creditors,  to 
pay  to  him  so  much  as  would  suffice  to  pay  a 
composition  of  7«.  ^d,  in  the  pound  to  all  the 
creditors,  by  three  instalments,  28,  ^d.  each,  at 
four,  eight,  and  twelve  months  :  and  the  deed 
contained  a  proviso  that  in  case  default  should 
be  made  in  payment  of  any  or  either  of  the  in- 
stalments, or  in  casQj  before  the  composition 
should  be  fully  paid  to  the  trustee,  the  debtor 
should  be  adjudicated  bankrupt,  or.  make  an  at- 
tempt to  make  any  assignment  of  his  estate  for 
the  benefit  of  his  creditors,  or  any  arrangement 
with  his  creditors  different  to  that  arrangement, 
then  and  in  every  such  case  the  deed  and  the 
release,  and  every  other  clause  and  provision 


therein  contained,  should  be  thenceforth  at  an 
end  and  void.  Ri  an  action  against  the  sureties 
to  recover  the  second  instalment,  the  principal 
debtor  having  been  adjudicated  bankrupt  on  his 
own  petition : — Held,  that  the  bankruptey  did 
not  render  the  deed  void  as  against  the  sureties, 
but  that  the  proviso  made  it  voidable  at  the 
election  of  the  creditors.  Hughes  v.  Palitier,  19 
C.  B.,  N.  S.  393 ;  34  L.  J.,  C.  P.  279  ;  11  Jur., 
N.  S.  876  ;  12  L.  T.  635  ;  13  W.  R.  974. 

Second  Bankruptcy.] — A  surety  who  g^rantees 
the  payment  of  an  instalment  under  a  composi- 
tion resolution  is  not  released  by  the  debtor  sub- 
sequently being  adjudicated  bankrupt  at  the 
suit  of  creditors  who  are  not  bound  by  the  reso- 
lution. Glcgg  V.  Gilbey,  2  Q.  B.  D.  209 ;  46 
L.  J.,  Q.  B.  325  ;  35  L.  T.  927  ;  25  W.  R.  311— 
C.  A. 

The  creditors  of  a  debtor  agreed  by  resolution 
to  accept  a  composition  payable  by  three  instal- 
ments, the  last  instalment  to  be  guaranteed  by 
a  surety.  By  a  subsequent  deed  of  inspectorship, 
the  debtor  was  to  be  allowed  to  carry  on  his 
business,  but  if  he  made  default  the  inspectors 
might  apply  for  an  adjudication  in  bankruptcy, 
or  compel  him  to  assign  his  effects  to  them  ;  and 
the  deed  provided  "that  in  the  event  of  his 
being  adjudicated  bankrupt  or  of  a  conveyance 
or  assignment  of  his  property  and  effects  being 
made  or  required  under  the  provisions  of  these 
presents  "  before  payment,  the  surety  should  be 
released  from  his  guarantee.  The  debtor  was 
afterwards  adjudicated  bankrupt  on  the  petition 
of  creditors  not  bound  by  the  resolution.  A 
creditor  sued  on  the  guarantee  : — Held,  that  the 
surety's  position  not  being  altered  by  the  act  of 
a  party  to  the  contract  of  guarantee,  and  the 
bankruptcy  not  having  been  brought  about  by 
the  inspectors  under  the  deed,  the  surety  was 
not  discharged  from  liability.    lb. 

Proof.]— If  a  creditor  sues  a  surety  on  a 
guarantee,  and  the  principal  debtor  becomes 
bankrupt,  and  the  creditor  proves  the  debt ;  and 
the  surety  gives  notice  to  the  creditor  that, 
although  he  does  not  admit  his  liability  as  surety, 
he  will,  if  the  creditor  signs  the  certificate,  hold 
himself  altogether  discharged ;  and  after  issue 
joined  in  the  action,  but  before  the  trial,  the 
creditor  signs  the  certificate,  which,  without 
such  signature,  the  bankrupt  could  not  obtain, 
and  the  certificate  is  allowed,  and  the  creditor 
obtains  judgment  in  the  action,  the  surety  is 
not  discharged  from  his  liability.  Bratc-ne  v. 
Carr,  2  Russ.  600;  5  M.  &  P.  497;  7  Ring. 
508. 

A  defendant,  after  he  had  become  bankrupt, 
was  discharged  out  of  custody,  on  a  ca.  sa.,  upon 
executing  a  warrant  of  attorney  with  two  sure- 
ties, the  sureties  consenting  that  the  plaintiff,  in 
order  to  lessen  their  liability,  should  prove  his 
debt  under  the  commission.  The  plaintiff 
having  proved  his  debt,  but  no  dividend  having 
been  paid,  the  court  refused,  on  summary  appli- 
cation, to  exonerate  the  sureties.  Ihmcan  v. 
Sutton,  1  Scott,  338  ;  1  Bing.  N.  C.  431. 

Composition  with  Debtor  releasing  Sureties.] 

— To  an  action  on  a  bond  the  defendant  pleaded 
that  it  was  the  joint  and  several  bond  of  nimself 
and  J.,  and  was  executed  by  him  as  surety  only 
for  J.,  and  afterwards  a  conapc  sition  deed  was 
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made  between  J.  of  one  part,  and*  the  plaintiff 
and  another  on  behalf  of  all  the  crcditois  of  J. 
of  the  other  part,  whereby  J.  conveyed  to  the 
parties  of  the  second  part  idl  his  estate  to  be 
administered  for  the  benefit  of  his  creditors  in 
like  manner  as  if  J.  had  been  adjudged  bank- 
rapt  ;  and  each  of  the  creditors  released  J.  from 
his  debts  "  in  like  manner  as  if  he  had  obtained 
a  discharge  in  bankruptcy ;  *'  and  that  the  plain- 
tiff executed  this  deed  witliout  the  consent  of 
the  defendant: — Held,  by  Kelly,  C.  B.,  and 
Bramwell,  B. — Pigott,  B.,  dissenting — a  good 
plea.  Cragoe  or  Gragoe  v.  Jonet^  8  L.  R.,  EaL 
81  ;  42  L,  J.,  Ex.  68 ;  28  L.  T.  36  ;  21  W.  R. 
408. 

An  agreement  between  a  bond  debtor  and  his 
creditor  that  the  latter  shall  take  all  the  debtor's 
property,  and  pay  his  other  creditors  h*.  in  the 
pound,  tljough  not  a  discharge  of  the  bond  by 
way  of  accord  and  satisfaction,  because  not 
under  seal,  still  operates  in  equity  as  a  satisfac- 
tion of  the  debt  ;  and  it  is  not  possible  in  equity, 
upon  such  a  transaction,  to  reserve  any  rights 
against  the  surety,  and  any  attempt  to  do  so 
would  be  void,  as  being  inconsistent  with  the 
agreement.  Wehh  v.  Hewett^  3  Kay  &  J. 
438. 


C.  P.  518  ;  35  L.  J.,  C.  P.  264 ;   12  Jnr.,  N.  S. 
924. 

Chaa^  in  Smployen'  Fizm.l — A  bond  was 
given  to  a  mercantile  firm,  conditioned  for  the 
due  accounting  for  and  payment  of  all  moneys 
received  by  B.,  their  a«:rent,  on  account  of  the 
firm.  B.  afterwards,  with  the  knowledge  and 
assent  of  the  firm,  takes  A.  into  partnership, 
and  the  defendant  enters  into  a  similar  bond, 
conditioned  for  the  due  accounting  for  and  pay- 
ment to  the  firm  of  all  moneys  received  by  A.  on 
their  account : — Held,  first,  that  the  defendant 
was  not  liable,  within  the  meaning  of  the  bond, 
for  moneys  received  by  A.  &  B.  London  As- 
surance  Corporation  v.  £old,  6  Q.  B.  514 ;  14 
L.  J.,  Q.  B.  50;  8  Jur.  1118. 

Held,  secondly,  that  letters  written  by  the 
defendant,  shewing  his  knowledge  of  the  part- 
nership between  A.  and  B.,  could  not  be  looked 
at  for  the  purpose  of  so  extending  his  liability. 
lb. 

A  surety,  who  is  bound  for  a  clerk  in  the  em- 
ployment of  the  obligors,  is  not  discharged  from 
the  obligation  of  his  bond,  by  the  obligors  having 
taken  into  the  firm  a  new  partner.  Barclay  v. 
Lticat,  1  T.  R.  292,  n. ;  3  Dougl.  321. 


4.  Change  of  Skbvice. 

Termmmble  at  Shorter  Kotiee.] — A  bond  was 
given  by  the  obligor  as  surety  that  a  servant 
would  from  time  to  time,  and  at  all  times  during 
the  service,  satisfactorily  account  for  and  pay 
over  to  the  master  all  moneys  received  by  the 
servant  for  the  master's  use.  One  of  the  terms 
of  the  service  was  that  it  should  be  terminable  by 
one  month*s  notice  on  either  side,  but  this  was 
not  known  to  the  surety.  After  the  commence- 
ment of  the  service  the  master  and  servant 
agreed,  without  the  knowledge  of  the  surety, 
that  the  service  should  be  terminable  at  three 
months'  notice : — Held,  by  Kelly,  C.  B.,  Pigott, 
B.,  and  Pollock,  B.,  dubitante  Martin,  B..  that 
the  surety  was  not  discharged.  But  the  servant 
having  failed  satisfactorily  to  account  for  or  pay 
over  moneys  which  he  had  received  for  the 
master's  use,  and  the  master,  having  with  know- 
ledge and  without  informing  the  surety  thereof, 
retained  the  servant  in  his  service  : — Held,  that 
the  surety  was  dischaiged  as  to  defaults  com- 
mitted by  the  servant  after  he  was  so  retained. 
Sandtrfson  v.  AsUm^  8  L.  R.,  Ex.  73 ;  42  L.  J., 
Ex.  64  ;  28  L.  T.  35  ;  21  W.  R.  293. 

Where  Separate  Employments.]  —  Where  a 
principal  is  appointed  to  two  distinct  employ- 
ments, and  his  sureties  guarantee  by  one  bond 
his  good  conduct  in  both,  they  are  not  discharged 
from  liability  as  to  one  of  the  employments  by 
the  fact  of  his  duties  being  altered  and  enlarged 
in  the  other.  Skillett  v.  Fletcher,  1  L.  R.,  C.  P. 
217  ;  .%  L.  J.,  C.  P.  154  ;  12  Jur.,  N.  S.  295  ;  1 
H.  &  R.  197.  Affirmed,  2  L.  R,  C.  P.  469  ;  36 
L.  J.,  C.  P.  206 ;  16  L.  T.  426  ;  15  W.  R.  876— 
Ex.  Ch. 

And  where  one  enters  into  a  bond  as  surety 
for  the  performance  by  another  of  two  matters 
which  are  separate  and  distinct,  a  subsequent 
alteration  of  the  principal's  contract  as  to  one 
of  them,  without  tne  surety's  consent,  does  not 
release  the  surety  from  his  contract  of  suretyship 
a£  to  the  other.    Harrison  v.  Seymour,  1  L.  E., 


Corporation.] — A  bond  given  to  trustees 

to  secure  the  faithful  services  of  a  clerk  to  an 
insurance  company,  which  was  no  corporation, 
may  be  put  in  suit  by  the  trustees  for  a  breach 
of  faithful  service  by  the  clerk,  committed  at 
any  time  during  his  continuance  in  the  service 
of  the  actual  existing  body  of  persons  carrying 
on  the  same  business  under  the  same  name,  not- 
withstanding any  intermediate  change  of  the 
original  holders  of  the  shares  by  death  or  trans- 
fer ;  the  intention  of  the  parties  to  the  instru- 
ment being  apparent  to  contract  for  such  service 
to  be  performed  to  the  company  as  a  fluctuating 
body ;  and  the  intervention  of  the  trustees  re- 
moving all  legal  and  technical  difficulties  to 
such  a  contract  made  with,  or  suit  instituted  by, 
the  company  themselves  as  a  natural  body. 
MetcalfY,  Brtiin,  12  East,  400  ;  2  Camp.  422. 

Execnti»rf  of  Obligee.] — A  bond  with  condition 
that  a  clerk  shall  serve  faithfully  and  account 
for  all  money  to  the  obligee  and  his  executors, 
does  not  make  the  obligor  liable  for  money 
received  by  the  clerk  in  the  service  of  the  execu- 
tors of  such  obligee,  who  continue  the  business 
and  retain  him  in  the  same  employment.  Barker 
V.  Parker,  1  T.  R  287. 

By  Incorporation  of  Society.] — ^A  bond  was 
given  to  A.,  B.,  and  C,  payable  to  them  and 
their  successors,  as  the  governors  of  the  Society 
of  Musicians,  conditioned  to  secure  H.'s  faith- 
fully accounting  with  them  and  their  successors, 
governors,  &c.,  as  their  collector  :  afterwards  the 
s(X?iety  was  incorporated  by  letters -patent,  at 
which  time  H.  had  duly  accounted  for  all  moneys 
collected  by  him  ;  but  after  the  incorporation 
received  money  for  which  he  did  not  account : — 
Held,  that  the  obligor  of  the  bond  was  not  liable 
for  such  de&ult.  Dance  v.  Girdler,  I  N.  R. 
34. 

Bednction  of  Salary.] — In  1841,  R.  was,  by  a 
resolution  of  a  vestry,  appointei  permanent 
assistant  overseer  to  a  parish  at  an  annual  salary 
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of  16/.,  and  he  performed  the  duties  without 
giving  secaritj.  In  May,  1846,  it  was  resolved 
bj  the  vestry  that  he  should  continue  his  office 
npon  giving  security  ;  and  accordingly,  in  June, 
1846,  a  bond  was  entered  into  by  R.  with  two 
sureties,  in  pursuance  of  69  Geo.  3,  c.  12,  subject 
to  the  condition  that  R.  should  from  time  to  time, 
and  at  all  times  thereafter  during  the  continu- 
ance of  his  appointment,  faithfully  account  for 
the  collection  of  the  rates,  and  duly  execute  all 
the  duties  of  the  office  ;  and  a  few  days  after- 
wards a  warrant  of  the  appointment  of  R.  as 
assistant  overseer  was  executed  by  the  magis- 
trates. E.  continued  to  perform  the  duties  of 
assistant  overseer  till  1851,  but  the  duties  having 
become  lessened,  in  consequence  of  the  appoint- 
ment of  a  relieving  officer  in  that  year,  a  vestry 
(amongst  whom  was  one  of  the  sureties  to  the 
bond),  with  the  consent  of  R.,  came  to  the 
resolution  that  R.  should  continue  the  office  at  a 
salary  of  14/.  per  annum.  After  this  R.  con- 
tinued to  discharge  the  duties  of  the  office  for 
some  months,  and  then  resigned  it,  when  he  was 
found  to  be  in  debt  to  the  parish  : — Held,  that 
the  resolution  of  the  vestry  of  1851  did  not 
amount  to  a  revocation  of  the  original  appoint- 
ment of  R.,  but  that  he  continued  in  the  office 
at  a  reduced  salary,  and  consequently  that  the 
sureties  were  not  dischaiged  from  liability  under 
the  bond.  lYanks  v.  Edwards,  8  Ex.  214 ;  22 
L.  J.,  Ex.  42. 

Inerease  of  Salary.] — In  March,  1845,  L.  was 
elected  assistant  overseer  of  a  parish,  by  the  in- 
habitants in  vestry  assembled,  at  a  yearly  salary 
of  211.  In  May  following  he  entered  into  a  bond 
with  two  sureties  as  a  security  for  the  faithful 
execution  of  the  office  under  59  Geo.  3,  c.  12  ; 
the  condition  of  the  bond  recited  that  statute, 
and  that  L.  had  been  duly  nominated  and 
elected  at  the  annual  salary  of  271.  In  March, 
1846,  at  a  vestry  duly  held,  a  resolution  was 
come  to  that  the  permanent  overseer's  salary 
(meaning  L.*s)  should  be  raised  from  27Z.  to  35/. 
a  year  including  all  other  extra  charges.  In 
June,  1846,  a  warrant  of  the  appointment  of  L. 
was  signed  and  sealed  by  two  justices  of  the 
peace  ;  this  warrant  recited  that  L.  had  been 
nominated  and  elected  in  March,  1846,  at  a 
yearly  salary  of  35/.  Subsequently  to  June, 
1846,  L.  had  acted  as  assistant  overseer,  but  had 
become  defaulter  to  a  considerable  amount.  In 
an  action  on  the  bond  against  the  sureties : — 
Held,  that  there  never  had  been  an  appointment 
by  the  justices  upon  the  nomination  and  election 
of  March,  1845,  at  an  annual  salary  of  27/.,  upon 
which  the  bond  had  been  given,  inasmuch  as 
the  appointment  was  made  in  pursuance  of  the 
resolution  of  March,  1846,  at  the  increased  salary 
of  35/.,  and  therefore  that  L.  had  never  been 
duly  appointed  assistant  overseer,  and  the  sure- 
ties were  not  liable.  Ilolland  v.  Lea,  6  Ex. 
430  ;  2  C.  L.  R.  632  ;  23  L.  J.,  Ex.  122. 

Gkaage  in  Xode  of  Payment] — A  clerk  was 
appointed  at  a  salary  of  100/.  a  year,  and  a  bond 
was  executed  by  the  defendant,  conditioned  for 
the  acooonting  by  the  clerk  for  all  moneys 
received  by  him  for  the  use  of  his  employers. 
Subsequently  his  salary  was  commuted  for  a 
payment  on  commission  : — Held,  in  an  action  on 
the  bond,  that  the  defendant  was  released  by  the 
change  in  the  mode  of  payment.   North'  Western 
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Railway  Company  v.  Whinray,  10  Ex.  77 ;  2 
C.  L.  R.  1207  ;  23  L.  J.,  Ex.  201. 

Yearly  Bo-Appointment.^ — ^A  bond,  reciting 
that  A.  was  appointed  assistant  overseer  of  a 
parish,  was  conaitioned  for  the  performance  of 
his  duties  thenceforth  from  time  to  time  and  at 
all  times,  so  long  as  he  should  continue  in  such 
office.  On  the  25th  June,  1840,  a  vestry  meeting 
was  held,  at  which  A.  was  elected  assistant  over- 
seer until  the  25th  March,  1841,  at  a  salary  of 
8^.  in  the  pound  on  some  sums  collected,  and  4^. 
on  others.  Two  justices  by  their  warrant  dated 
9th  July,  1840,  reciting  the  vestry  resolution,  and 
that  his  salary  had  been  fixed  for  the  execution 
of  his  office  until  the  2r)th  March  then  next, 
stated  that  in  pursuance  of  59  Geo.  3,  c.  12,  they 
appointed  him  assistant  overseer.  On  the  25th 
March,  1841,  he  was  again  elected  to  the  same 
office  at  a  salary  of  50/.  per  annum,  and  was  re- 
appointed by  the  justices,  and  he  continued  to 
be  so  re-elected  and  re-appointed  by  the  justices 
until  March,  1846.  On  ceasing  to  hold  office,  he 
retained  moneys  in  his  hands  : — Held,  that  the 
sureties  were  not  liable  on  the  bond.  Bamford 
V.  lie*,  3  Ex.  380  ;  18  L.  J.,  M.  C.  49. 

Where  parties  had  become  sureties  in  a  bond 
reciting  that  R.  had  been  appointed  to  act  as 
overseer  for  making  and  levying  borough  rates 
in  that  part  of  parish  A.  which  lay  within  the 
borough,  during  the  pleasure  of  the  council,  and 
the  Iwnd  was  conditioned  for  performance  of 
the  duties  during  such  time  as  A.  should  act  as 
such  overseer: — Held,  that  the  sureties  were 
liable  beyond  the  expiration  of  the  year  A.  con- 
tinued in  office,  for  that  there  was  no  law 
limiting  the  duration  of  the  office  to  a  year,  so 
as  to  control  the  express  stipulations  of  the 
bond.  Birmingham  {Mayor)  v.  Wright,  16 
Q.  B.  63  ;  20  L.  J.,  Q.  B.  214  ;  15  Jur.  749. 

Action  on  a  bond.  Plea  set  out  the  bond, 
which  recited  that  J.  had  been  appointed  clerk 
to  a  company,  and  upon  such  appointinent  being 
made  it  was  agreed  that  he  and  his  sureties 
should  enter  into  such  bond  for  the  due  execu- 
tion of  his  office  ;  and  the  condition  was  that  he 
should  duly  account  "  so  long  as  he  should  con- 
tinue to  hold  the  office  and  employment."  Aver- 
ment, that  the  appointment  of  J.  in  the  condition 
mentioned  was  an  appointment  for  one  year,  and 
no  longer.  Replication,  that  J.,  with  the  assent 
of  the  sureties  and  the  company,  continued  and 
remained  in  the  office  and  employment  after  the 
expiration  of  the  year  in  the  plea  mentioned  : — 
Held,  that  the  sureties  were  not  liable  after  the 
expiration  of  the  period  for  which  J.  was  origin- 
ally appointed  ;  that  the  fact  of  the  appointment 
being  for  one  year  might  be  shewn  by  plea  ;  and 
that  the  continuance  in  office  alleged  in  the  re- 
plication must  be  taken  to  be  by  a  re-appoint- 
ment. Xitson  V.  Julian,  4  El.  &  Bl.  854  ;  24 
L.  J.,  Q.  B.  202  ;  1  Jur.,  N.  S.  754.  See  also 
cases  ante,  col.  171. 

Variation  of  Aumnti  to  Perpetual  Appoint' 
ment.] — Sureties  by  bond  in  1842  covenanted 
with  a  corporation  that  M.,  who  had  been  ap- 
pointed treasurer  to  the  corporation  under  5  &  6 
will.  4,  c.  76,  s.  58,  "  should  well  and  truly  pay 
to  the  corporation,  or  to  their  successors,  all  such 
sums  of  money  as  M.  should  or  might  recover  or 
receive,  in  virtue  of  his  appointment  as  treasurer, 
during  the  whole  time  of  his  continuing  in  the 
office  in  consequence  of  the  said  electioo,  or 
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under  any  annual  or  other  future  election  of  the 
council  to  the  office/*  At  the  time  of  his  ap- 
pointment the  office  was  an  annual  one ;  but  m 
1843  was  passed  the  6  &  7  Vict.  c.  89,  which 
repealed  6  &  6  Will.  4,  c.  76,  s.  68,  as  incon- 
venient an^  unnecessary,  and  direct^  that  the 
treasurer  should  "  thenceforth  hold  his  office 
during  the  pleasure  of  the  council  for  the  time 
being  : " — Held,  that  there  was  not  such  a  varia- 
tion of  tenure  of  the  office  as  to  discharge  the 
sureties,  and  that  the  change  from  an  annnal  to 
a  perpetual  appointment  during  pleasure  was 
provided  for  by  the  words  of  the  bond,  "  annual 
or  other  future  election."  Ottoald  v.  Bertoich- 
upon- Tweed  (^Mayor)  (in  error)^  5  H.  L. 
Cas.  856  ;  25  L.  J.,  Q.  B.  383  ;  2  Jur.,  N.  S. 
743. 

A  bond  executed  before  6  &  7  Vict.  c.  89, 
by  the  sureties  of  P.,  treasurer  of  a  borough, 
was  subject  to  a  condition  by  which,  after  re- 
citing that  he  had  been  elected  treasurer  under 
5  &  6  Will.  4,  c.  76,  it  was  provided  that  the 
bond  should  be  void,  if  he  should  account  for 
moneys  that  might  come  to  his  hands  as 
treasurer  "  (whether  by  virtue  of  his  present 
or  any  subsequent  appointment  to  the  office) 
according  to  the  directions  and  true  intent  and 
meaning  of  the  statute,  and  in-  every  other  re- 
spect act  in  strict  conformance  with  the  same, 
and  all  other  laws  and  regulations  now  or 
hereafter  to  be  in  force  touching  the  office  of 
treasurer,  or  the  persons  performing  ox  liable  to 
perform  the  duties  thereof :  " — Held,  that  the 
sureties  were  liable  for  misconduct  of  P.  aft«r 
the  tenure  of  the  office  had  been  altered  by  6  & 
7  Vict.  c.  89,  from  an  annual  office  to  an  office 
held  during  pleasure.  Clifton  Dartmouth  Hard- 
ness (Mayor')  v.  SiUy,  7  El.  &  Bl.  97  ;  26  L.  J., 
Q.  B.  90  ;  3  Jur.,  N.  S.  434. 

The  condition  of  a  bond  recited  that  A.  had 
been  appointed  under  5  &  6  Will.  4,  c.  76,  trea- 
surer to  a  borough,  and  declared  that  it  had  been 
agreed  that  the  obligor  should  join  with  A.  in  the 
bond  for  the  due  peiiormanoe  of  the  office,  and 
the  condition  was  that  if  A.  should  duly  perform 
the  office  according  to  the  provisions  of  that 
statute,  and  of  such  statutes  as  might  be  there- 
after passed  relating  to  the  office,  the  bond 
G^ould  be  void.  In  a  declaration  by  the  obligee 
against  the  obligor,  it  was  averred  that,  under 
the  appointment  in  the  condition  mentioned, 
and  divers  subsequent  annual  appointments  in 
every  subsequent  year,  A.  continued  to  be  trea- 
surer from  the  execution  of  the  bond  till  6  &  7 
Vict.  c.  89,  when  he,  in  accordance  with  that  act, 
was  appointed  treasurer,  and  held  office  during 
the  pleasure  of  the  council  till  his  death,  and 
that  the  office  at  A.*s  last  appointment,  and 
until  his  death,  continued,  in  its  nature,  func- 
tions, and  duties,  to  be  the  same  office  as  men- 
tioned in  the  condition.  A  breach  was  assigned, 
alleging  a  malversation  by  A.,  while  he  remained 
treasurer,  not  stated  to  have  occurred  within  the 
year  from  his  first  appointment,  but  on  a  day 
which  was  subsequent  to  the  appointment  under 
6  &  7  Vict.  c.  89  :— Held,  bad,  for  that  under  6 
&  6  Will.  4,  c.  76,  s.  58,  the  appointment  men- 
tioned in  the  condition  was  for  one  year  only  ; 
and  the  liability  of  the  obligor  could  not  extend 
to  the  holding  under  6  &  7  Vict.  c.  89,  which 
makes  the  office  to  be  an  office  held  during  the 
pleasure  of  the  council.  Cainhridge  (Mayor) 
V.  DennU,  BL,  Bl.  &  El.  660 ;  6  Jur.,  N.  S. 
265. 


Assistant  Overseer  appointed  Oyerteer.]— A 

being  duly  appointed  assistant  overseer  of  th 
poor  of  a  parish,  entered  into  the  usual  bon 
with  sureties ;  while  he  held  that  office  he  wa 
appointed  overseer  of  the  same  parish,  and  coi 
tinned  to  dischai^  the  duties  of  both  thof 
offices  till  he  became  a  defaulter,  when  he  n 
signed  : — ^Held,  that  his  acceptance  of  the  offic 
of  overseer  did  not  vacate  that  of  assistant  ovei 
seer  without  a  resignation  to  and  acceptance  b 
the  vestry  ;  and  that  his  sureties  were  liable  fc 
his  defalcations  committed  both  before  and  aft 
he  was  so  appointed.  Worth  v.  Newton,  10  E: 
247  ;  2  C.  L.  R.  1471  ;  23  L.  J.,  Ex.  338. 

Colleetor  of  Poor-Bates  appointed  Collector « 
Drainage  Bates.] — ^A  declaration  was  framed  c 
a  bond  conditioned  for  the  due  performance  l 
A.  of  his  duties  as  collector  of  the  poor-rat€ 
and  of  the  sewers  and  general  rates  of  a  paris 
the  bond  to  continue  in  force  if  A.  held  eithi 
office   separately.     Breach,   that    he   reoeiv< 
money  in  each  capacity,  and  failed  to  pay 
over.    Plea,  that   before   breach    two  acts 
parliament  were  passed  increasing  his  duties  i 
collector  of  sewers  and  general  rates,  and  und 
which  he  was  also  appointed  collector  of  ma 
drainage  rates,  by  the  persons  under  whom  1 
held  his  other  appointments.    These  acts  alten 
the  proportion  in  which  certain  sewers  rat 
were  to  be  borne  by  different  parishes,  increasii 
the  proportion  payable  by  the  parish,  and  al 
imposed  upon  the  sewers  rates  fresh  chai'ges 
small  amount : — Held,  that  the  appointment 
A.  to  the  new  office  of  collector  of  main  draina 
rates  did  not  avoid  the  bond.    Skillet  v.  Fletchi 
2  L.  R.,  C.  P.  469  ;  36  L.  J.,  C.  P.  206  ;  16  L. 
426  ;  15  W.  R.  876— Ex.  Ch. 

Held,  also,  that  the  changes  introduced  by  t 
acts  did  not  amount  to  an  alteration  of  the  offi 
to  which  he  was  originally  appointed,  and  did  v 
avoid  the  bond.    7^. 

Collector  of  Bates— Transfer  of  District.]- 

bond,  reciting  an  order  of  the  poor-law  comm 
sioners  in  1836,  by  which  the  guardians  of 
union  should  appoint  one  or  more  fit  and  prop 
persons  to  be  the  collector  or  collectors  of  t 
poor-rates  of  such  of  the  parishes  as  the  gui 
dians  might  deem  to  require  a  collector,  and  tfa 
every  person  appointed  a  collector  should  gi 
security  for  the  due  discharge  of  the  duties 
the  office,  and  that  W.  was  duly  appointed  to 
a  collector  under  the  order,  was  conditioned  th 
he  should,  during  his  continuance  in  his  offi* 
and  whether  the  district  for  which  he  was  a 
pointed  was  or  was  not  changed,  faithfully  d 
charge  the  duties  thereof,  and  obey  the  lawi 
directions  of  the  guardians.  In  the  first  instan* 
the  guardians  elected  three  persons  to  be  o 
lectors  of  the  poor-rate  in  the  union,  to  each 
whom  was  assigned  a  portion  of  the  parish. 
1848  the  guardians  divided  the  parish  into  fc 
districts  for  collection  of  the  poor-rates,  and  i 
pointed  an  additional  collector.  After  13  & 
Vict,  c  99,  it  was  determined  to  appoint  a  fii 
collector.  At  this  time  one  of  the  four  collect 
resigned,  and  an  advertisement  was  publish 
that  the  guardians  would  appoint  two  perse 
to  be  collectors  of  the  poor-rates  of  the  pari 
to  one  of  whom  would  be  assigned  a  collect] 
of  such  rates  from  the  owners  of  small  tenemen 
W.  applied,  offering  himself  as  a  candidate  : 
one  of  them ;  and  he  was  elected  for  the  pi 
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pose  of  collecting  the  rates  from  the  owners  of 
■small  tenements.  The  bond  was  then  executed 
by  W.,  and  bj  A.  as  his  surety.  In  1 865,  one  of  the 
other  collectors  having  resigned,  W.  applied  to 
the  goaidians  to  transfer  him  to  that  district, 
which  application  was  acceded  to : — Held,  that 
the  appointment  of  W.  was  a  general  one,  as 
•collector  of  poor-rates  for  the  parish,  and  that, 
there  being  only  a  change  of  the  duties  in 
1855,  the  obligation  of  the  surety  was  not  dis- 
'Charged.  Porttca  Island  Union  (^Chtardians) 
T.  Whillier,  2  El.  &  El.  755  ;  29  L.  J.,  Q.  B. 
160 ;  6  Jur.,  N.  S.  887 ;  2  L.  T.  211  ;  8  W.  R. 
493. 

Clerk  to  Bailway— Amalgamation  of  Com- 
;paBie8.] — ^A  bond  was  giren  by  a  party  to  the 
C.  railway  company,  as  a  surety  for  tne  perform- 
Anoe  by  G.  of  his  duties  as  clerk!  The  con- 
dition was,  that  if  G.  should  render  to  the  C. 
-company,  or  to  the  committee  for  managing  the 
London  t^rminas  of  the  C.  and  B.  and  S.  £. 
Bailways,  a  true  account  of  all  the  receipts  and  pay- 
men  ts  of  him,  as  such  clerk,  and  also  should  pay 
to  the  C.  company,  or  to  the  committee,  all  such 
snms  as  he  should  receive  on  account  of  the  com- 
pany or  committee,  then  the  obligation  to  be  void. 
The  surety  pleaded  that  the  bond  was  made 
before  the  passing  of  an  act  to  consolidate  the  B. 
«nd  C.  companies,  and  that  the  action  was  com- 
menced afterwards,  and  that  the  C.  company 
thereby  became  dissolved : — Held,  that  the  plea 
was  bad,  and  was  no  defence,  inasmuch  as  the 
new  company  was  the  same  as  the  two  old  ones, 
with  ad&tional  powers,  and  that  the  amalga- 
mation of  the  companies  did  not  affect  the  re- 
sponsibilities of  the  surety  or  G.  Brighton 
RaUtcay  Company  v.  Goodwin^  6  Railw.  Cas. 
177  ;  3  Ex.  736  ;  18  L.  J.,  Ex.  174. 

C.  as  surety  executed  a  bond,  conditioned  for 
the  faithful  service  of  a  clerk  to  a  railway  com- 
pany. Whilst  the  service  continued  that  company 
and  another  railway  company  were  dissolved  and 
miited  into  one  company,  by  a  statute  which  pro- 
rided  that  all  bonds  made  or  entered  into  with,  in 
&Yoar  of,  or  by  the  dissolved  companies  should 
"  be  and  remain  as  good,  valid  and  effectual,  in 
favonr  of  and  against  and  with  reference  to  the 
new  company,  and  might  be  proceeded  on  and  en- 
forced in  the  same  manner  to  all  intents  and  pur- 
poses as  if  the  last-mentioned  company  had  been  a 
party  to  and  executed  the  same,  or  had  been 
named  or  referred  to  therein,  instead  of  the 
persons,  company  or  parties  actually  named 
therein  :  ^ — Held,  that  the  surety  was  liable  for 
breaches  of  the  bond  committed  by  the  clerk 
after  the  union  of  the  two  companies.  Eastern 
Union  Railtcay  Company  v.  Cochrane,  9  Ex. 
197  ;  23  L.  J.,  Ex.  61  ;  17  Jur.  1103. 


Appointment  —  Whether  ultra  Tires.]— In 
Jannaiy,  1851,  A.  as  surety  executed  a  bond  to  a 
railway  company,  which,  after  reciting  that  the 
company  had  agreed  to  appoint  L.  as  their  clerk 
or  agent,  for  the  purpose  of  selling  coal,  at  a 
yearly  salary  of  100?.,  was  conditioned  for  the  ac- 
counting by  L.  of  all  moneys  received  by  him  for 
the  nse  of  the  company.  L.  performed  the  duties 
of  clerk  or  agent  at  such  salary  until  May,  1851, 
when  it  was  agreed  between  L.  and  the  company 
to  substitute  for  such  salary  a  commission  oi  6a. 
per  ton  on  all  coal  for  which  he  should  obtain 
orders.  From  that  time  L.  was  paid  for  his  ser- 
Tices  by  oommission,  which  amounted  to  a  larger 


sum  than  the  fixed  salary.  In  1852  L.  was  in- 
debted to  the  company  for  sums  which  he  did  not 
pay  over,  and  the  company  having  sued  the  de- 
fendant on  the  bond  : — Held,  that  the  bond  was 
valid,  although  the  company  had  no  power  to 
deal  in  coal.  North-Western  Railtcay  Company 
V.  Whinray,  10  Ex.  77 ;  2  0.  L.  B.  1207 ;  23 
L.  J.,  Ex.  261. 

High  Bailiff  of  County  Court — Enlargement  of 
Office.] — A  bond  reciting  that  A.  had  been  ap- 
pointed high  bailiff  of  a  county  court  under  9  & 
10  Vict.  c.  95,  and  had  appointed  G.  a  bailiff  of 
the  court,  was  conditioned  for  the  due  execution 
by  G.  of  all  warrants,  precepts,  and  writs  issuing 
out  of  the  court  and  directed  to  the  high  bailiff, 
and  delivered  to  G. ;  and  that  his  sureties  would 
indemnify  A.  from  all  actions  and  losses  which  he 
might  be  liable  to  for  executing  or  not  executing 
any  warrant  or  writ  delivered  to  G.,  or  for  or  by 
reason  of  the  non-performance  of  his  office  and 
duties  as  such  bailiff.  The  breach  of  duty  as- 
signed WB&  a  wrongful  seizure  of  goods  by  G.  as 
bailiff  of  the  coui't,  in  a  suit  in  which  the  court 
had  jurisdiction  under  9  &  10  Vict.  c.  95,  whereby 
A.  had  been  subjected  to  an  action,  in  which 
damages  had  been  recovered  against  him.  Plea, 
that  the  bond  was  made  before  10  &  11  Vict.  c. 
102  ;  12  &  13  Vict  c.  61  ;  and  13  &  14  Vict.  c. 
61 ;  and  that  before  issuing  the  warrant  of  exe- 
cution the  judge  of  the  county  court,  under  and 
by  virtue  of  12  &  13  Vict.  c.  101,  authorized  G., 
as  such  bailiff,  to  act  as  broker  or  appraiser,  for 
the  purpose  of  selling  or  valuing  goods  taken  in 
execution  under  9  &  10  Vict.  c.'95  : — Held,  that 
by  these  statutes  the  duties  and  liabilities  of  the 
office  were  essentially  changed,  and  the  risk  of 
the  sureties  was  increased  ;  and  therefore  the 
obligation  of  the  sureties  was  discharged  ;  not- 
withstanding the  breach  of  duty  relied  upon  was 
a  breach  of  the  original  duties  of  the  office. 
Pyhus  V.  Gihh,  6  El.  &  Bl.  902 ;  26  L.  J.,  Q.  B. 
41 ;  3  Jur.,  N.  S.  315. 

Association  of  Partner!  with  Agent] — ^A 
surety  entered  into  a  bond  vrith  an  insurance 
company,  and  conditioned  that  L.»  his  son,  who 
had  been  appointed  agent  for  the  company, 
would  well  and  truly  pay  to  the  actuary  of  the 
company  all  sums  of  money  received  by  him  as 
such  agent.  At  the  time  he  entered  into  the  bond 
he  received  a  letter,  stating  that  he  was  only  in- 
suring his  son's  integrity.  L.,  with  the  know- 
ledge of  the  surety,  was  associated  with  F.  in 
the  agency ;  and  shortly  afterwards  L.  and  F. 
entered  into  partner^ip  as  general  merchants, 
and  afterwards  became  insolvent ;  premiums 
having  been  received  both  by  L.  and  F.  as  agents 
for  the  company,  and  such  premiums  not  having 
been  accounted  for  : — ^Held,  in  an  action  on  the 
bond  against  the  surety  that  the  surrounding  cir- 
cumstances at  the  time  he  entered  into  the  bond 
ought  to  be  taken  into  consideration,  and  that 
his  liability  had  been  changed,  and  that  he  was 
consequently  not  liable  on  the  bond.  Monte- 
fiore  V.  Uoyd,  15  C.  B.,  N.  S.  203 ;  33  L.  J., 
0.  P.  49  ;  9  Jur.,  N.  S.  1246  ;  9  L.  T.  330 ;  12 
W.  A.  83. 

6.  Change  of  Pabtnsbshif. 

Admission  of  Partner.]— A  surety  bond  for 
the  faithful  service  of  A.  to  a  sole  trader  does 
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not  extend  to  a  subsequent  partuership.  Wright 
V.  Rutsell,  2  W.  Bl.  934  ;  3  Wils.  530. 

If  A.  becomes  bound  to  6.  under  condition  that 
C.  shall  truly  account  to  B.for  all  sums  of  money 
received  by  C.  for  B.'s  use,  and  C.  afterwards, 
with  B.'s  knowledge,  takes  D.  as  his  partner ; 
the  guarantee  docs  not  extend  to  sums  of  money 
received  by  C.  for  B.'s  use,  after  the  formation 
of  the  partnership.  BelUers  v.  Ebsicorth^  3 
Camp.  53. 

A  guarantee  of  moneys  advanced  by  a  firm, 
consisting  of  F.  &  Co.,  will  not  extend  to  a  new 
firm,  in  which  H.  is  introduced  as  a  partner. 
Spiers  v.  Houston^  4  Bligh,  N.  S.  515. 

Payments  made  by  the  principal  after  the 
alteration  of  the  firm,  and  in  transactions  with 
him,  are  applicable  to  tlie  extinction  of  the 
balance  due  to  the  old  firm  at  the  date  of  the 
alteration.    Ih, 

Betirement  of  Partner.]  —  In  and  prior  to 
1866,  W.  &  L.,  partners  in  trade,  executed  two 
joint  and  several  bonds  to  the  trustees  of  S.'s 
will  to  secure  the  repayment  with  interest  of 
two  sums  of  money  advanced  to  them.  In  1869, 
W.  retired  from  the  firm,  and  in  pursuance  of 
an  agreement,  assigned  by  deed  all  his  share  and 
interest  in  the  firm  to  L.,  who  covenanted  to  in- 
demnify him  against  all  the  trade  debts  and 
liabilities.  The  trustees  had  notice  of  this  deed. 
L.  carried  on  the  business  with  C.  till  1871,  when 
they  filed  a  petition  for  liquidation  by  arrange- 
ment. The  trustees  proved  under  the  liquida- 
tion for  the  balance  of  the  principal  and  interest 
then  due  on  the  bonds,  and  attended  and  voted 
at  all  the  meetings  of  the  creditors,  who  agreed 
to  accept  a  composition.  The  trustees  were  also 
parties  to  the  composition  deed  by  which  they 
gave  time  to  L.  and  C.  for  the  payment  of  the 
balance  due  on  the  bonds.  W.  filed  a  bill  pray- 
ing for  a  declaration  that,  under  the  circimi- 
stances,  he  was  absolutely  released  from  all 
liability  under  the  bonds  : — Held,  that  the  re- 
tirement of  W.  with  a  covenant  of  indemnity 
with  the  knowledge  of  the  trustees,  had  altered 
his  character  of  principal  into  that  of  surety  ; 
that  the  subsequent  acts  and  conduct  of  the 
trustees  had  effected  a  complete  novation  of  the 
bond  debts  ;  and,  consequently,  that  W.  was  en- 
titled to  the  relief  which  he  sought.  WiUon  v, 
Uoyd,  16  L.  R.,  Eq.  60  ;  42  L.  J.,  Ch.  659  ;  28 
L.  T.  331  ;  21  W.  R.  507. 

Action  on  a  bond  against  a  surety.  The  con- 
dition recited  that  the  University  of  Cambridge 
had  appointed  B.,  C.  and  J.  their  agents  for  the 
sale  of  books  printed  at  their  press  in  the  univer- 
sity, and  that  the  defendant  had  offered  to  enter 
into  a  bond  with  them  as  a  surety  ;  and  it  was 
conditioned  that  if  B.,  C.  and  J.,  and  the  sur- 
vivors and  survivor  of  them,  and  such  other 
person  or  persons  as  should  or  might  at  any  time 
or  times  thereafter,  in  partnership  with  them,  or 
any  or  either  of  them,  act  as  agent  or  agents  of 
the  university,  for  the  sale  «f  books  as  aforesaid, 
did  and  should  duly  account  to  the  univer- 
sity for  all  books  delivered  or  sent  to  them, 
or  any  or  either  of  them,  for  sale  as  aforesaid, 
and  should  pay  all  moneys  which  should  become 
payable  to  the  university  in  respect  of  such  sale, 
then  the  obligation  to  be  void : — Held,  that  by 
the  retirement  of  J.  from  the  partnership  of  B., 
C.  and  J.,  their  surety  was  dischai^ed  from  all 
further  liability  on  this  bond.  Cambridge  Uni- 
'Tertity  v.  Baldwin^  6  M.  &  W.  580. 


A  guarantee  given  to  a  firm  consisting  of  three 
partners  is  determined  by  the  retirement  of  one 
of  them.  Dry  v.  Daty,  2  P.  &  D.  249 ;  10  A.  & 
E.  30  ;  3  Jur.  315. 

Death  of  Partner.  J— Where  a  bond  by  A.,  re- 
citing that  B.  intended  to  open  a  banking  account 
with  C,  D.  and  £.  as  his  bankers,  was  condi- 
tioned for  payment  to  them  of  all  sums  from 
time  to  time  advanced  to  B.  at  the  banking-house 
of  C,  D.  and  E.  : — Held,  that  on  C.'s  death  such 
obligation  ceased,  and  did  not  cover  future  ad- 
vances made  after  another  partner  was  taken  in  ; 
and  that  B.,  who  was  indebted  to  the  house  at 
C.'s  death,  having  afterwards  paid  off  the  balance, 
which  was  applied  at  the  time  to  the  old  debt  in- 
curred in  C.'s  lifetime,  A.  was  wholly  discharged 
from  his  obligation.   Strange  v.  Lee,  3  East,  484. 

Where  C  became  surety  for  such  sums  as 
should  be  advanced  to  meet  bills  drawn  by  A. 
and  B.  as  partners,  or  either  of  them: — Held, 
that  it  did  not  extend  to  bills  drawn  by  B.  after 
the  death  of  A.  Simpfon  v.  Coohe^  8  Moore,  558  ; 
1  Bing.  452. 


State  of  Acconntf .] — ^A  bond  was  given 


to  the  several  persons  constituting  the  firm  of 
a  banking-house,  conditioned  for  the  repayment 
of  the  balance  of  an  account,  and  of  such  further 
sums  as  the   bankers  might    advance    to    the 
obligor ;   one   of  the  partners  dies,  and  a  new 
partner  is  taken  into  the  firm ;  at  that  time  a 
considerable  balance  is  due   from   the  obligor 
to  tlie  firm  :  advances  are  afterwards  made  by 
the  bankers,  and  payments  made  to  them  on 
account  by  the  obligor  ;  the  latter  is  credited  by 
the  new  firm  with  the  several  payments,  and 
charged  with  the  original  debt  and  subsequent 
advances,  as    constituting  items  in  one  entiro 
account,  and  the  balance  due  at  the  time  of 
the  partner's   death    is   considerably  reduced ; 
and    that    i-educed  balance,  by  order    of    the 
obligor,  is   transferred   by  the  bankers  to  the 
account  of   another   customer,   who,   with  his 
assent,  is  charged  with  the  then  debt  of  tha 
obligor.     The  person  so  charged  having  bccomo 
insolvent,  the  surviving  partners  of  the  original 
fijm  brought  their  action  upon  the  bond  ; — Held, 
that  as  they  had  not  originally  treated  it  as  a 
distinct  account,  but    had  blended  it  in    the 
general  account  with  other  transactions,  they 
were  not  at  liberty  so  to  treat  it  at  a  subsequent 
period;  and,  that  having  received  in  different 
payments  a  sum  more  than  sufficient  to  dis- 
charge the  debt  due  upon  the  bond  at  the  time 
of  the  death  of  the  deceased  partner,  the  bond 
was  to  be  considered  as  paid.  Bodenham  v.  jPi/?*- 
chasj  2  B.  &  A.  39.    See  ITart  v.  Alexander^  2  M. 
&  W.  484. 

Under  a  guarantee  given  to  a  banking-house, 
consisting  of  several  partners,  for  the  repajmenl 
of  such  bills,  drawn  upon  them  by  one  of  theii 
customers,  as  the  bank  might  honour,  and  an3 
advances  they  might  make  to  the  same  customc: 
within  a  certain  time  : — Held,  that  the  guarantee 
ceased  upon  the  death  of  one  of  the  partners  ii 
the  bank,  before  the  expiration  of  the  time  t< 
which  the  guarantee  was  expressed  to  extend 
Holland  v.  Teed^  7  Hare,  50. 

Held,  further,  that  bills  accepted  before  th 
death  of  the  partner,  and  payable  afterwards 
were  within  tne  guarantee.  That  the  amoun 
guaranteed  could  not  be  increased  by  any  act  c 
the  continuing  firm  and  the  customer,  after  tb 
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death  of  the  partner,  although  such  amount  might 
be  diminished  bj  such  act.  That,  in  the  particular 
form  of  the  guarantee,  the  amount  guaranteed  in 
respect  of  the  bills  honoured  bj  the  bank,  was 
not  to  be  reduced  by  the  amount  of  a  balance 
owing  from  the  bank  to  the  customer  when  the 
guarantee  ceased,  such  balance  having  been 
afterwards  paid  in  the  course  of  business  be- 
tween the  continuing  firm  and  the  customer.  lb. 
A  bond,  condition^  to  repay  to  five  persons  all 
sums  advanced  by  them,  or  any  of  them,  in  their 
capacity  of  bankers,  will  not  extend  to  sums  ad- 
vanced after  the  decease  of  one  of  the  five  by  the 
four  survivors,  the  four  then  acting  as  bankers. 
Weston  T.  Barton,  4  Taunt.  673. 

DisMlutioB.] — R.  and  H.,  being  in  partner- 
ship, were  in  the  habit,  through  the  plaintifiTs 
firm,  of  consigning  goods  to  B.  and  S.,  in  China, 
for  sale ;  the  process  were  remitted  to  the 
plaintiffs  in  London,  against  which  they  ac- 
cepted bills  drawn  by  B.  and  H.,  and  which  they 
discounted.  If  the  remittances  did  not  put  the 
plaintift  in  funds  when  the  bills  became  due, 
the  defendants  were  bound  to  make  up  the  de- 
ficiency. By  long  practice,  though  there  was  no 
actual  agreement,  if  the  goods  were  not  sold  at 
the  maturity  of  the  bills,  the  plaintiffs  accepted 
fresh  bills,  which  the  defendants  negotiated,  and 
handed  the  proceeds  to  the  plaintiffs,  who  were 
thereby  enabled  to  take  up  the  first  acceptances, 
and  so  to  let  defendants  have  the  benefit  of  the 
advance  for  a  further  time  without  being  under 
cash  advance.  In  1873  the  partnership  of  R.  and 
H.  ceased  by  efflux  of  time,  and  it  was  agreed 
between  them  that  H.  should  take  over  the 
whole  stock  of  the  old  firm.  The  plaintiffs  had 
notice  of  this.  At  the  dissolution  of  the  partner- 
ship there  were  acceptances  of  the  plaintiffs 
running,  and  they,  after  the  notice,  renewed  the 
bills,  according  to  the  old  practice,  by  accepting 
fresh  drafts  of  H.  alone.  When  the  goods  were 
sold,  the  remittances  were  not  sufficient  to  meet 
the  plaintiffs*  advances,  and  they  brought  an 
action  against  B.  and  H.  to  recover  the  balance. 
B.  raised  as  a  defence,  that  he  had,  by  the  agree- 
ment between  bim  and  H.,  become  only  a  surety 
for  H.,  instead  of  a  principal  joint  debtor ;  and 
that  the  plaintiffs,  by  giving  H.  time  after  notice 
of  this,  had  discharged  R. : — Held,  that  R.  and 
H.  could  not  change  their  position  with  regard 
to  the  plaintifis  without  their  assent,  and  so 
deprive  them  of  the  right  they  had  to  treat  both 
R.  and  H.  as  principal  debtors;  that  R.  was 
therefore  not  discharged  by  the  giving  time  to  H. 
by  means  of  the  fresh  acceptances.  Swire  v.  Bed' 
man,  1  Q.  B.  D.  536  ;  35  L.  T.  470 ;  24  W.  R.  1069. 

ContiiLiiiiig  Business  after  Term.] — B.,  as 
principal,  gave  to  his  partner,  C,  a  bond,  which 
was  executed  by  L.  as  surety,  indemnifying  him 
from  all  loss  from  the  partnership  business,  it 
being  stipulated  by  the  articles  of  partnership 
that  the  business  should  continue  for  five  years  ; 
that  in  case  either  partner  should  retire,  and  the 
other  be  desirous  of  continuing  the  business,  the 
continuing  partner  might  take  the  retiring  part- 
ners  share  of  the  partnership  assets  at  a  valua- 
tion ;  and  that  if  at  the  expiration  of  the  part- 
nership term  either  of  the  partners  should  be 
desirous  of  carrying  on  the  business,  and  should 
neglect  or  refuse  to  purchase  his  partner*s  share 
in  the  assets  at  a  valuation,  then  the  assets 
should  be  realized,  the  debts  paid  out  of  the 


proceeds,  and  the  surplus  divided  between  the 
partners  accoixUng  to  their  interests.  At  the 
expiration  of  the  partnership  term  neither  of  the 
partners  retired,  but,  without  consulting  L.,  con- 
tinued to  carry  it  on  for  about  twenty  months 
longer,  at  the  end  of  which  time  C.  retired, 
leaving  the  whole  partnership  assets  in  the 
hands  of  B.,  by  whom  the  business  was  con- 
tinued till  B.'s  bankruptcy,  about  three  months 
afterwards.  B.  aften^'ards  absconded,  leaving 
the  concern  insolvent,  and  C.  was  compelled  to 
liquidate  the  liabilities  of  the  partnership  : — 
Held,  that  inasmuch  as  by  the  articles  the  part- 
nership ought  to  have  been  wound  up  at  the 
expiration  of  the  term  limited  by  the  articles,  it 
was  not  competent  to  C.  to  agree  to  its  con- 
tinuance without  the  consent  of  L.,  and  yet  to 
hold  L.  liable  as  surety  upon  the  bond ;  and 
that  C,  therefore,  was  not  entitled  to  put  the 
bond  in  force  against  L.  StmUl  v.  CnrrU,  5  De 
G.,  Mac.  &  G.  141  ;  2  Eq.  R.  639  ;  23  L.  J.,  Ch. 
746  ;  18  Jur.  731— L.  J. 

Breach  after  Death  of  Partner — Before  other 
Change.] — Action  by  A.,  surviving  obligee  of  a 
bond,  against  a  surety.  The  condition  of  the 
bond  recited  that  A.,  B.,  and  P.  had  entered  into 
co-partnership,  and  that  it  had  been  agreed  that 
P.  should  be  the  acting  partner,  and  that  he  and 
his  surety  should  become  bound  to  A.  and  B., 
and  it  was  conditioned  for  the  performance  by 
P.  of  the  covenants  on  his  part  to  be  observed  in 
a  deed  of  co-partnership  of  the  1st  of  January, 
1830,  and  made  between  A.,  B.,  and  P.,  and  also 
for  the  delivery  to  A.  and  B.  by  P.,  during  such 
time  as  he  should  continue  the  acting  partner  in 
the  trade  of  the  co-partnership,  of  a  true  account 
of  all  moneys  which  should  come  to  his  hands. 
A  plea  averred  performance  by  P.  in  the  words 
of  the  condition,  to  A.  and  B.  during  the  life  of 
B.,  and  to  A.  since  the  decease  of  B.  The  part- 
nership deed  provided  that  the  parties  would, 
from  tne  day  of  date  of  the  deed,  and  up  to  the 
1st  July,  1841,  be  partners ;  that  P.  should  be 
sole  acting  partner,  and  that  he  should,  during 
the  term  of  the  co-partnership,  discharge  the 
duties  of  acting  partner ;  that  once  every  year 
the  parties  thereto  would  meet  and  settle  ac- 
counts relative  to  the  co-partnership  ;  that  if 
any  of  them,  the  parties  thereto,  their  execu- 
tors and  administrators,  should  wish  to  with- 
draw from  the  co-partnership  at  the  end  of  the 
seventh  year  of  the  co-partnership,  he  might  do 
so  on  giving  notice,  and  that  the  deed  of  co- 
partnership should  determine  as  to  the  party 
giving  such  notice.  The  deed  provided  that  any 
of  the  partners  of  the  joint  trade  or  business 
should  be  at  liberty  to  transfer  in  his  lifetime 
his  share  therein  or  any  part  to  any  one  or  more 
of  his  sons,  and  to  dispose  of  his  share  by  will 
to  any  person  or  persons  whatsoever,  and  that 
the  son  or  sons,  or  other  person  or  persons  to 
whom  any  such  transfer  or  disposition  should  be 
made,  or  in  case  of  the  death  of  a  partner  with- 
out such  transfer  or  disposition,  that  the  execu- 
tors or  administrators  of  such  partner  so  dying, 
should  be  deemed  a  partner  or  partners  in  the 
joint  concern  during  the  residue  thereof.  The 
replication  assigned  as  a  breach  of  the  condition 
that  P.,  after  the  decease  of  B.,  one  of  the  part- 
ners, delivered  false  accounts.  At  the  trial  a 
breach  was  proved  to  have  been  committed  as 
assigned  after  the  death  of  B.,  but  before  any 
other  change  in  the  firm  had  taken  place  : — 
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Held,  that  as  the  condition  in  the  bond  for  P.'s 
accounting  to  A.  and  B.  applied  merely  to  the 
co-partnership  by  the  three  parties  to  the  deed, 
the  obligation  of  the  surety  had  determined  on 
the  death  of  B.  Chapman  v.  BecJdngtony  3  G. 
&  D.  33  ;  3  Q.  B.  703  ;  12  L.  J.,  Q.  B.  61  ;  7 
Jur.  62. 

-^  Separate  Securities  of  Deceased  Partner.] 


— A  partnership  composed  of  three  persons,  A., 
B.,  and  C,  gave  a  jomt  and  several  bond  to  a 
bank,  to  cover  advances  to  be  made  to  them  by 
the  bank  on  a  cash  credit ;  and  in  that  bond 
two  estates  held  by  A.  were  especially  named  as 
part  securities  for  these  advances.  A.  died  : — 
Held,  that,  by  his  death,  the  partnership  was 
dissolved,  and  the  security,  so  &ir  as  his  estates 
were  concerned,  was  no  further  continued ;  no 
arrangement  between  the  surviving  partners,  or 
between  them  and  the  bank,  for  the  purpose  of 
settling  the  general  accounts,  being  capable  of 
affecting  the  security.  Bank  of  Scotland  v. 
Christie,  8  C.  &  F.  214. 

After  the  death  of  A.  the  bank  continued  as 
before  its  dealings  with  the  partnership,  consti- 
tuted by  B.  and  0. ;  and  at  a  certain  period  pay- 
ments made  to  the  bank  balanced  the  debt  due 
to  it  at  the  time  of  A.'s  death  : — Hold,  that  the 
separate  liability  of  A.'8  estates  was  thereby  dis- 
chaiged.    Jh, 

Action,  by  whom.] — ^An  action  may  be  main- 
tained upon  a  bond  expressed  to  be  payable  to  a 
mercantile  firm,  by  the  persons  wno  actually 
constituted  the  firm  when  the  bond  was  exe- 
cuted.   Moller  V.  Lambert ,  2  Camp.  548. 

Constmotion.] — ^A  company  guaranteed  a  firm 
consisting  of  two  partners  in  trade,  against  loss 
in  respect  of  their  g^ross  annual  returns.  The 
guarantee  was  subject  to  the  following  condi- 
tion : — "  If  a  member  of  this  company  shall  die, 
or  if  any  member  guaranteed  with  respect  to  his 
gross  or  particular  trade  debts  shall  cease  to  be 
such  trader,  his  guarantee  or  contract  shall  be- 
come void  upon  such  death,  or  (if  such  trader) 
on  his  retiring  from  such  trade  : " — Held,  that 
under  this  condition  the  guarantee  became  void 
upon  the  retirement  of  one  of  the  two  partners 
from  the  trade.  Solvency  Mutual  Guarantee 
Co^mpany  v.  Ib'cnnan,  7  H.  &-N.  17  ;  31  L.  J., 
Ex.  197  ;  7  Jur.,  N.  S.  899. 

C.fhj  a,  guarantee  reciting  that  M.  had  been  a 
member  of  a  late  firm,  and  required  to  borrow 
money  to  meet  the  engagements  of  that  firm, 
agreed  to  be  surety  to  B.  for  all  debts  contracted, 
or  that  might  be  contracted,  to  and  in  favour  of 
B.,  and  generally  for  all  the  present  and  future 
liabilities  of  M.  towards  B.  M.  for  some  time 
traded  alone,  and  afterwards  traded  with  other 
parties,  and  contracted  debts  with  B.,  which  had 
no  reference  to  the  late  firm,  or  to  his  sole  trad- 
ing : — Held,  though  the  recital  of  the  guarantee 
was  special,  it  did  not  control  the  generality 
of  the  subsequent  operative  words.  Bank  of 
British  North  America  v.  Cuvillierf  4  L.  T. 
159— P.  C. 

A  guarantee  was  addressed  in  the  alternative 
<'  to  Messrs.  A.  k,  Co.,  or  the  person  or  persons 
for  the  time  being  carrying  on  the  business  "  of 
that  firm  : — Held,  no  variance,  no  change  in  the 
firm  having  in  fact  taken  place.  Boyd  v.  MoylCy 
2  C.  B.  644. 


.A  declaration  by  A.  against  B.  upon  a  guaran- 
tee* stated,  that  in  consideration  of  advances 
already  made  by  A.,  and  that  A.  would  fi*om 
time  to  time  make  advances  to  C,  B.  promised 
to  repay  A.  the  last-mentioned  advances.  The 
consideration  on  the  face  of  the  guarantee  was- 
"  in  consideration  of  advances  made  and  to  be 
made  by  A.,  or  by  any  other  persons  of  whom 
A.'s  firm  might  from  time  to  time  consist:" — 
Held,  a  variance.  Chapman  v.  Sutton,  2  C.  fi. 
634  ;  3  D.  &  L.  646  ;  16  L.  J.,  C.  P.  166. 

A  guarantee  given  in  these  terms,  '^  In  con- 
sideration of  advances  made  and  to  be  made  by 
A.  and  B.,  or  by  any  other  persons  of  whom 
their  firm  may  from  time  to  time  consist,  in  the: 
way  of  loan,  we  jointly  and  severally  hereby 
guarantee  to  A.  and  B.  the  repayment  of  the  ad* 
vances,  and  to  indemnify  them  against  any  loss- 
by  reason  of  such  advances,  our  liability  not  to 
exceed  l,000f. ;  this  guarantee  to  be  a  continuing- 
guarantee,  and  to  be  a  security  to  A.  and  B.  to- 
the  extent  of  1,000/.,  for  the  whole  of  any 
balance  which  may  from  time  to  time  or  at  any 
time  become  due  to  A.  and  B.,  or  to  the  persons, 
for  the  time  being  constituting  the  firm,*'  dis- 
closes a  sufficient  consideration  for  the  promise, 
though  there  has  been  no  change  in  the  firm. 

n, 

A  guarantee  for  the  future  debt  of  a  firm  is 
not  to  be  construed  as  a  continuing  one,  so  as  to- 
bind  a  party  to  it  in  the  event  of  an  alteration, 
in  the  firm,  unless  the  intention  of  the  parties 
shall  so  appear  either  by  express  stipulation  or 
by  necessary  implication  from  the  nature  of  the 
firm,  or  otherwise.  Backhouse  v.  Hall,  6  B.  &  S. 
507  ;  34  L.  J.,  Q.  B.  141  ;  11  Jur.,  N.  S.  562  ;  12 
L.  T.  375  ;  13  W.  R.  664. 

The  following  guarantee,  given  to  a  banking 
firm,  *'  In  consideration  that  you  have,  at  our 
instance  and  request,  consented*  to  open  an  ac- 
count with  the  firm  of  G.  W.  and  W.  J.  Hall, 
shipbuilders,  Monkwearmouth,  we,  and  each  of 
us,  do  hereby  guarantee  the  payment  to  you  of 
the  moneys  that  at  any  time  may  become  due, 
not  exceeding  5,000/.,  such  payment  by  us  not 
to  be  made  at  a  shorter  date  than  twelve  mouths 
from  this  date,"  does  not  come  within  the  pro- 
viso in  the  above  enactment,  as  it  does  not  ap- 
pear, either  by  express  stipulation  or  necessaiy 
implication,  that  tbe  guarantee  was  to  continue, 
notwithstanding  a  change  in  the  persons  consti- 
tuting the  firm.    Ih, 

The  19  &  20  Vict.  c.  97,  s.  4,  is  simply  an 
affirmance  of  the  law  as  it  previously  stood.    lb, 

6.  Giving  Time. 

Extent  of  Eule.]— If  after  a  right  of  action 
accrues  to  a  creditor  against  two  or  more  persons, 
he  is  informed  that  one  of  them  is  a  surety  only, 
and,  after  that,  he  gpives  time  to  the  principal 
debtor  without  the  consent  and  knowledge  of 
the  surety,  the  rule  as  to  the  discharge  of  the 
surety  applies.  Overend,  Gumey  4'  Company 
V.  Oriental  Financial  Corporation,  7  L.  R.,  H.  L. 
348  ;  31  L.  T.  322.  Affirming  7  L.  R.,  Ch.  142  ; 
41  L.  J.,  Ch.  332 ;  26  L.  T.  813 ;  20  W.  R. 
253. 

Merely  giving  an  additional  security  by  a 
principal  will  not  discharge  a  surety,  but  if  the 
giving  of  such  security  is  really  a  consideration 
for  giving  time  to  the  principal,  it  will  do  so. 
lb. 

It  was  not  any  defence  at  law,  to  an  action 
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on  a  bond  against  a  surety,  that  by  a  parol 
agreement  time  had  been  giyen  to  the  principal. 
Jkivejf  Y.  Prendergra9$,  5  B.  Jc  A.  187  ;  2  Chit. 
336  ;  6  Madd.  124. 

Wkat  amounts  to.]— Giring  time  to  the  prin- 
cipal, means,  giving  such  time,  without  the  con- 
sent or  knowledge  of  the  surety,  as  prevents  the 
creditor  from  resorting  to  the  principal  on  the 
day  appointed,  and  thus  puts  the  surety,  who  ex- 
pects that  this  resort  will  be  made  in  the  first 
instance,  in  a  worse  situation  than  he  was  before. 
Bat  an  arningement  between  the  creditor  and 
principal,  of  such  a  nature  as  may  induce  the 
creditor  to  gire  time,  but  does  not,  by  its  terms, 
bind  him  to  do  so,  is  not  such  "giving  time  "  as 
renders  the  surety's  situation  worse  than  it  was 
before.  A  mere  Toluntary  abstaining  to  pursue 
to  judgment  is  not  giving  time.  Bell  t.  Bankt, 
3  Soott,  N.  R.  497  ;  3  M.  &  G.  258. 

In  an  action  by  the  payee  against  the  maker 
of  a*  note,  the  pluntifi  proTed  a  joint  and  several 
note  made  by  the  defendant  and  another  person. 
The  defendant  then  proved  that  he  was  a  mere 
surety,  having  become  a  party  to  the  note  at  the 
request  of  the  other  person  who  was  indebt«d  to 
the  plaintiff,  and  that  the  note  not  having  been 
paid  when  it  became  due,  the  plaintiff,  in  Hilary 
term,  1828,  brought  an  action  against  the  prin- 
cipal, whidi  being  about  to  be  tried  at  the  spring 
assises,  1828,  the  plaintiff  took  a  cognoTit  for  the 
debt  payable  by  three  instalments,  the  first  on 
the  28th  of  April,  the  others  in  May  and  June ; 
but  if  the  defendant  failed  in  payment  of  any 
of  these  instalments,  the  plaintiff  was  to  be  at 
liberty  immediately  to  enter  up  judgment  and 
issue  execution  for  the  whole  sum.  The  first  in- 
stalment was  not  duly  paid  :— Held,  that  as  the 
l^aintiff,  if  he  had  proceeded  in  the  action,  could 
not  have  obtained  judgment  and  issued  execu- 
tion before  the  28th  of  April,  the  plaintiff  did 
not,  by  taking  the  cognovit,  give  any  time  to  the 
principal  debtor.  JMce  y.  £dmvnds,  10  B.  &  G. 
678. 

Courso  of  Business — ^Benewing  Bills.] — R.  and 
H.,  being  in  partnership,  were  in  tne  habit, 
through  the  plaintiff's  firm,  of  consigning  goods 
to  B.  and  S.,  in  China,  for  sale  ;  the  proceeds 
were  remitted  to  the  plaintiffs  in  London,  against 
which  they  accepted  bills  drawn  by  R.  and  H., 
and  which  they  discounted.  If  the  remittances 
did  not  put  the  plaintiffs  in  funds  when  the  bills 
became  due,  the  defendants  were  bound  to  make 
up  the  deficiency.  By  long  practice,  though 
there  was  no  actual  agreement,  if  the  goods  were 
not  sold  at  the  maturity  of  the  bills,  the  plaintiffs 
accepted  fresh  bills,  which  the  defendants  nego- 
tiated, and  handed  the  proceeds  to  the  plaintiffs, 
who  were  thereby  enabled  to  take  up  the  first 
acceptances,  and  so  to  let  defencuints  hayo 
the  benefit  of  the  adyance  for  a  further  time 
without  being  under  cash  advance.  In  1873  the 
partnership  of  R.  and  H.  ceased  by  efflux  of  time, 
and  it  was  agreed  between  them  that  H.  should 
take  oyer  the  whole  stock  of  the  old  firm.  The 
plaintiflb  had  notice  of  this.  At  the  dissolution 
of  Uie  partnership  there  were  acceptances  of  the 
plaintiffs  running,  and  they,  after  the  notice, 
renewed  the  bills,  according  to  the  old  practice, 
by  accepting  fresh  drafts  of  H.  alone.  When  the 
goods  were  sold,  the  remittances  were  not  suffi- 
cient to  meet  the  plain  tifb'  advances,  and  they 
loooglit  an  action  against  B.  and  H.  to  recoyer 


the  balance.  R.  raised  as  a  defence,  that  he  had, 
by  the  agreement  between  him  and  H.,  become 
only  a  surety  for  H.,  instead  of  a  principal  joint 
debtor;  and  that  the  plaintiffs,  by  giving  H. 
time  after  notice  of  this,  had  discharged  R. : — 
Held,  that  R.  and  H.  could  not  change  their 
position  with  regard  to  the  plaintiffs  without 
their  assent,  and  so  deprive  uicm  of  the  right 
they  had  to  treat  both  R.  and  H.  as  principal 
debtors ;  that  R.  was  therefore  not  discharged 
by  the  giving  time  to  H.  by  means  of  the  fresh 
acceptances.  Swire  y.  Bed  man,  1  Q.  B.  D.  636  ; 
35  L.  T.  470 ;  24  W.  R.  1069. 

Semble,  even  if  the  giving  fresh  acceptances 
would  have  otherwise  discharged  R.,  that,  as  it 
was  only  a  continuance  of  the  old  practice  to 
which  R.  was  a  party,  it  would  not  have  dis- 
charged him.    lb, 

A.  guaranteed  the  payment  of  any  goods  to  be 
supplied  by  B.  to  C.  between  the  2nd  of  April, 
1814,  and  the  2nd  of  April,  1815.  Although  no 
period  of  credit  was  specified,  this  could  not  be 
taken  as  a  guarantee  for  an  unlimited  period, 
but  to  be  restrained  by  the  usual  course  of  trade ; 
and  C.  haying  accepted  bills  for  the  amount 
of  the  goods  delivered,  which  B.  permitted  him 
to  renew  when  payable,  without  any  communi- 
cation to  A.  on  the  subject  of  such  renewal : — 
Held,  that  A.  was  discharged  from  his  guarantee, 
by  virtue  of  the  rule  that  a  creditor,  giving  fur- 
ther time  to  the  principal  debtor,  without  the 
consent  of  the  surety,  releases  the  surety  ;  and 
that,  although  it  was  proved  that  the  renewal 
was  given  only  in  consequence  of  C.'s  inability 
to  pay,  and  that  no  injury  could  accrue  to  A., 
the  surety  being  himself  the  fit  judge  of  what  is 
or  is  not  for  his  own  benefit.  Samuel  v.  Howarth, 
3  Mer.  272. 

The  following  guarantee  was  giyen  in  January, 
1825,  to  certain  bankers:  "Please  to  open  an 
account  with  and  honour  the  cheques  of  B.,  on 
mill  account,  for  whom  I  will  be  responsible." 
The  account  having  been  opened,  the  bankers 
made  advances  to  B.  from  time  to  time  till 
February,  1827,  when  they  ceased;  a  large 
balance  was  then  due  to  them  from  B.,  who,  in 
October  of  that  year,  paid  a  sum  into  the  bank 
on  account  of  it ;  in  February,  1828,  the  bankers 
took  an  acceptance  from  B.,  at  three  months,  for 
the  balance  of  his  account,  with  interest,  with- 
out the  guarantor's  knowledge ;  in  several  pre- 
vious instances  the  bankers  had  taken  similar 
acceptances  from  customers  who  had  overdrawn 
their  accounts  ;  but  though  the  guarantor  had 
been  consulted  by  them  as  their  attorney  on  the 
dishonour  of  several  of  them,  it  was  not  shewn 
that  he  was  aware  of  the  practice  of  the  bank  in 
that  particular :— Held,  that  the  taking  the  ac- 
ceptance from  the  principal  debtor  by  the  parties 
guaranteed,  without  the  knowledge  or  assent  of 
the  surety,  was  a  giving  time  to  the  principal, 
which  altered  the  situation  of  the  surety,  and 
therefore  discharged  him  from  liability  on  the 
guarantee.    Howell  y.  Jones,  4  Tyr.  648  ;  1  C.  M. 

&  R.  97. 

A  guarantee  was  given  by  the  defendant,  in 
consideration  of  the  plaintiffs  giving  A.  a  cur- 
rent credit,  to  make  good,  upon  the  eyent  of  his 
failure,  any  deficiency,  not  exceeding  a  certain 
sum  ;  a  short  time  after  the  guarantee  was  given, 
a  bill  which  had  been  previously  giyen  by  A.  to 
the  plaintiff  was  dishonoured,  and  the  plaintiff 
permitted  him  to  renew  it  without  giving  any 
notice  of  the  transaction  to  the  defendant : — 
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Held,  that  this  was  not  such  a  failure  of  the 
principal  as  to  entitle  the  surety  to  a  notice  of 
the  renewal  of  the  bill.  Carr  y.  Brown^  12 
Moore,  62. 

If  a  surety  of  a  bill  assents  to  its  being  re- 
newed, he  is  not  discharged.  Torran^se  t.  Bank 
of  BHtifth  North  America,  5  L.  R.,  P.  C.  246  ; 
29  L.  T.  109  ;  21  W.  R.  329. 

A.  at  the  request  of  B.,  and  on  his  promises 
that  he  would  share  any  loss  or  liability  which 
he  might  thereby  incur,  accepted  a  bill  at  three 
months  for  the  accommodation  of  C.  At  the 
maturity  of  the  bill,  G.  being  unable  to  meet  it, 
it  was  agreed  between  the  holders  and  A.  and  0. 
(without  the  knowledge  of  B.),  that  another  bill 
should  be  drawn  for  the  amount,  in  substitution 
of  the  former  acceptance.  A.  having  been  obliged 
to  pay  the  second  bill,  sued  B.  on  his  indemnity : — 
Held,  that  B/s  liability  on  his  undertaking  was 
not  discharged  by  the  renewal  of  the  bill,  the 
parties  not  standing  in  the  position  of  creditor 
and  principal  and  surety.  Way  v.  Heam,  11 
C.  B.,  N.  S.  774  ;  32  L.  J.,  C.  P.  34. 


Original  Debt  Paid  oif.] — In  oonsidera* 


tion  of  the  plaintiff  supplying  C.  with  goods, 
the  defendant  agreed  to  be  answerable  up  to 
200i.  for  the  price  of  goods  supplied  to  C.  at  any 
time  due  to  the  plaintiff  on  an  account  current 
after  two  months*  credit.  Some  time  aft«r,  3322. 
being  due  from  C.  to  the  plaintiff  for  goods 
supplied,  C.  executed  a  mortgage  deed  to  the 
plaintiff  as  security  for  the  then  existing  debt, 
and  for  any  future  debt  for  goods  to  be  supplied. 
The  deed  contained  a  proviso  that  if  C.  paid  the 
plaintiff  the  332/.  in  six  months  from  its  date, 
and  all  sums  due  for  future  supplies  in  six 
months  from  their  date,  without  prejudice  to  the 
plaintiff's  right  not  to  give  credit  in  respect  of 
future  supplies,  the  mortgaged  premises  were  to 
be  reconveyed  to  C.  There  was  also  a  covenant 
to  pay  the  existing  debt  in  six  months,  and 
future  debts  within  six  months  from  their  accru- 
ing due,  without  prejudice  to  the  plaintiff's  re- 
fusing to  give  credit  for  future  debts.  The 
parties  in  fact  dealt  on  a  two  months'  credit 
only.  In  the  course  of  dealing,  C.  paid  off  the 
832Z.  A  further  debt  exceeding  200/.  having 
subsequently  accrued,  which  C.  could  not  pay, 
the  plaintiff  sued  the  defendant  on  the  guaran- 
tee. He  pleaded  that  he  was  discharged  by  time 
having  been  given  by  the  plaintiff  to  C. : — Held, 
that  by  the  mortgage  deed  the  plaintiff  did  not 
give  time  to  C,  except  in  respect  of  the  332Z. 
debt,  and  that,  as  that  debt  h^  long  been  dis- 
charged, the  giving  that  time  did  not  prejudice 
the  surety  as  to  other  and  future  debts  due  from 
C.  to  the  plaintiff ;  and  that,  as  in  fact  only  a 
two  months'  credit  was  given  by  the  plaintiff  to 
C,  the  guarantee  remained  in  force,  and  that 
the  defendant  was  liable,  up  to  200/.,  on  C.'s 
failure  to  pay  the  sum  due  in  respect  of  goods 
supplied  by  the  plaintiff  to  C.  subsequently  to 
the  mortgage  deed.  Bingham  v.  Corhitt,  34 
L.  J.,  Q.  B.  37  ;  12  W.  R.  1030— Ex.  Ch. 


Agreement  not  to  press  for  Repayment 


in  consideration  of  Higher  Rate  of  Interest.] — 

The  plaintiffs  lent  1,000/.  to  B.,  one  of  their 
customers,  upon  the  security  of  a  joint  and 
several  promissory  note,  payable  on  demand, 
made  by  B.  and  the  defendant,  a  solicitor,  and 
also  upon  the  deposit  of  the  deeds  of  a  house  of 
which  B.  was  the  owner,  together  with  a  memo- 


randum signed  by  B.  that  the  deeds  were  de- 
posited as  security  for  any  general  balance,  not 
exceeding  1,000/.,  which  might  then  or  thereafter 
be  due  to  the  plaintiffs  from  him.    The  memo- 
randum contained  an  undertaking  by  B.  to  exe- 
cute a  legal  mortgage  of  the  house,  but  thii 
undertaking  was  not  carried  out.    Subsequently, 
in   March,  1875,  an  arrangement  was  entered 
into  without  the  knowledge  of  the  defendant, 
between  the  plaintiffs  and  B.,  whereby  it  was 
agreed  that  tne  plaintiffs  should  not  press  for 
repayment  of  the  loan,  but  that  B.  should  pay 
instead  a  higher  rate  of  interest  than  that  on 
which  the  loan  was  originally  made,  and  this 
higher  rate  was  alterwaiSs  debited  to  B.  in  his 
current  account.    The  loan  and  current  account 
were  always  kept  distinct,  and  for  some  months 
subsequent  to  this  arrangement  the  plaintiffs 
always  had  a  balance  exceeding  1,400/.  to  the 
credit  of  B.    The  plaintiffs  having  pressed  for 
the  execution  of  a  legal  mortgage  with  the  usual 
power  of  sale,  the  defendant's  partner,  on  behalf 
of  and  in  the  name  of  his  firm,  prepared  a  legal 
mortgage  to  the  plaintiffs,  another  solicitor  act- 
ing for  B.    This  mortgage,  which  was  executed 
by  B.,  secured  the  payment  to  the  plaintiffs  of 
any  sum  not   exceeding  1,500/.,  which  might 
thereafter  be  due  to  the   plaintiffs  upon  B.'s 
general  account,  with  interest  at  6  per  cent.,  and 
also  contained  a  covenant  for  payment  three 
months  after  demand,  and  a  power  of  sale  in 
case  of  default.    In  an  action  brought  upon  the 
promissory  note  against   the  defendant,  after 
default  made  by  B. : — Held,  that  the  defendant 
had  signed  and  was  liable  upon  the  promissory 
note  as  principal,  and  that  as  there  was  no  evi- 
dence to  shew  that  the  plaintiffs  had  agreed  to 
accept  the  defendant  merely  as  surety,  he  was 
not  entitled  to  be  treated  as  such.    Held,  also, 
that  assuming  the  defendant  was,  and  had  been, 
accepted  by  the  plaintiffis  as  surety  for  B.,  the 
transaction  of  March,  1875,  did  not  amount  to 
such  a  giving  of  time  to  B.  as  to  discharge  the 
defendant  from  his  liability  on  the  promissory 
note.     York  City  and  County  Banking  Company 
V.  Bainhridge,  43  L.  T.  732  ;  45  J.  P.  158. 


lA  eonsideration  of  Payment  of  Interest.] 


— A  letter  written  by  an  agent  of  a  bond  creditor 
to  the  principal  obligor,  giving  him  eighteen 
months'  further  time  to  pay  the  debt,  upon 
condition  of  his  paying  off  at  once  the  airear  of 
interest,  and  keeping  down  the  interest  to  accrue 
in  future,  is  a  mere  promise  without  considera- 
tion, and  not  binding ;  and  therefore  the  obligor, 
who  has  joined  in  the  bond  as  surety  only,  is  not 
thereby  discharged.  Tucker  v.  Laing,  2  Kay  &  J. 
745. 


Extending  Credit.]— The  plaintiffs  sued 


upon  the  following  guarantee :  "  I  hereby  gua- 
rantee and  engage  to  see  you  paid  for  any  porter 
you  may  send  Mr.  A.  J.  of  this  town,  until  you 
receive  notice  to  the  contrary  from  me."  Accord- 
ing to  the  course  of  dealing  between  the  plain- 
tiffs and  A.  J.,  the  latter  was  to  have  six  months' 
credit,  and  then  pay  by  a  bill  at  two  months  : — 
Held,  that  an  extension  of  the  credit  to  nine 
months,  and  a  bill  at  two  months  (without 
notice),  discharged  the  surety.  Com  he  v.  Wou  Ife^ 
1  M.  &  Scott,  241 ;  8  Bing.  156. 

Taking  Vote.] — A  promissory  note  was  made 
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by  A.  and  B.,  payable  to  C,  to  secure  advances 
from  C.  to  A. ;  after  the  note  became  due,  it  was 
agreed  between  C.  and  A.,  without  the  privity  of 
B.,  that  A.  should  execute  a  warrant  of  attorney 
to  D.,  as  trustee  for  C,  to  secure  the  amount  of 
the  not«  and  a  further  adTance  made  by  C.  to  A. : 
— Held,  that  the  aoceptance  of  the  new  security 
by  C,  unaccompanied  by  any  binding  engage- 
ment on  his  part  to  give  time  to  A.,  did  not 
discharge  B.  Bell  t.  Banks,  3  M.  jc  G.  258 ; 
3  Scott,  N.  R.  497. 

Where  Series  of  Payments.] — ^When  a  surety 
guarantees  a  series  of  payments  to  be  made  at 
stated  periods,  if  time  is  given  to  the  principal 
debtor  in  respect  of  one  payment  by  a  binding 
agreement,  the  surety  is  discharged  from  liability 
in  respect  of  that  payment,  but  not  in  respect  of 
future  payments.  Croydon  Commercial  Go*  and 
Coke  Company  t.  Dickinson  and  Pollard,  2 
G.  P.  D.  46  ;  46  L.  J.,  C.  P.  167 ;  36  L.  T.  136  ; 
26  W.  R.  167— C.  A. 

A  principal  (with  sureties  for  the  performance 
of  the  contract)  contracted  to  take  tar  from  a 
gas  company,  and  to  pay  for  each  month's  supply 
within  the  first  fourteen  days  of  the  ensuing 
month,  unless  the  company  should  by  writing 
allow  a  longer  time  for  payment.  After  the  ex- 
piration of  the  first  fourteen  days  of  August  the 
company  took  a  promissory  note  from  the  prin- 
cipal for  the  amount  due  for  July.  Default  was 
made  by  the  principal  in  payment  of  the  amounts 
due  for  July,  for  August,  and  for  September : — 
Held,  that,  time  having  been  thus  given  for  the 
payment  of  the  amount  due  for  July,  the  sureties 
were  discharged  as  to  that  amount.    Jb. 

Bat  not  as  to  the  amounts  due  for  August  and 
for  September;  the  contract  being  separable, 
and  the  position  of  the  sureties  as  to  those 
amounts  not  being  affected  by  the  giving  time 
for  payment  of  the  amount  due  for  July.    Ih, 

Where  Binding  Agreement.]— An  obligee  of  a 
bond  having  placed  himself  in  such  a  position 
with  regard  to  the  principal  debtor,  that  he  could 
not  demand  payment  of  the  bond,  until  an  ag^ree- 
ment  entered  into  with  third  parties  had  been 
carried  into  effect : — Held,  that  this  was  such  a 
giving  of  time  to  the  principal  debtor  as  dis- 
charged a  surety  to  the  bond.  Cross  v.  Sprigg, 
2  Mac  &  G.  113  ;  2  H.  &  T.  233  ;  19  L.  J.,  Ch. 
528  ;  14  Jar.  634. 

The  rale  as  to  the  liabilities  of  sureties  in  a 
bond  is  the  same  in  Scotland  as  in  England,  viz., 
that  they  are  not  to  be  discharged  from  their 
obligation  unless  the  contract  between  them  and 
the  obligees  is  varied  by  a  positive  contract  be- 
tween the  obligees  and  the  principal,  without 
notice  to  the  sureties.  Creighton  v.  Rankin,  7 
a  t  F.  326. 

If  a  bond  creditor  enters  into  a  binding  con- 
tract with  the  principal  debtor  to  give  him 
farther  time  to  pay,  vrithout  the  concurrence  of 
his  surety,  the  surety  is  discharged,  because  the 
creditor  has  put  it  out  of  his  own  power  to  en- 
force immediate  payment,  where  the  surety 
would  have  a  right  to  require  him  to  do  so. 
Bank  of  Ireland  v.  Beresford,  6  Dow,  238.  And 
see  Archer  v.  Hall,  1  M.  &  P.  286  ;  4  Ring.  464. 

The  indorsees  of  bills  of  exchange  as  a  security 
for  a  floating  balance  due  on  the  accounts  be- 
tween them  and  the  drawer,  had  notice  that  the 
acceptance  was  for  the  drawer  ;  they  afterwards 
entered  into  an  agreement  wiUi  the  latter  that 


the  existing  debt  should  be  liquidated  by  the 
drawer  building  for  them  ships,  and  should,  in 
the  meantime,  be  secured  by  a  policy  of  insur- 
ance : — Held,  first,  that  time  was  thus  given  to 
the  principal  debtor,  and  the  surety  was  released 
in  equity,  if  not  at  law  also.  Davies  v.  Stain- 
hank,  6  De  G.,  M.  &  G.  679. 

Held,  secondly,  that  a  creditor  who  holds  a 
floating  guarantee  for  a  surety,  cannot,  without 
the  surety's  consent,  give  time  to  the  principal 
debtor  as  to  a  portion  of  the  debt,  without  re- 
sei-ving  the  creditor's  rights  against  the  surety, 
and  yet  hold  the  surety  liable  for  that  portion. 
lb. 


XTnder  Deed  of  Arrangement.] — By  a  deed 


of  arrangement,  it  was  proposed  that  P.  should 
carry  on  his  business  under  inspectorship  for  the 
benefit  of  all  his  creditors ;  that  the  plaintiffs, 
creditors  of  P.,  who  held  various  securities  for 
their  debt,  should  be  paid  a  certain  sum  in  full, 
and  a  composition  on  the  residue  of  their  debt  by 
instalments,  they  covenanting  not  to  enforce 
claims  against  any  parties  to  the  bills  in  their 
hands  who,  as  between  themselves  and  P.,  were 
not  then  liable  on  the  bills  ;  but  the  rights  of  the 
plaintiff  against  all  parties  to  the  bills  in  their 
hands  (whether  liable  or  not  to  P.  as  between  him 
and  such  parties)  were  not  to  be  prejudiced  in 
the  event  of  the  proposals  not  being  carried  into 
effect.  It  was  provided  that  the  creditors  (except 
as  mentioned  in  the  proposal)  who  should  execute 
the  deed,  and  who  should  hold  any  securities  upon 
which  any  other  persons  should  be  liable,  should 
not  be  prejudiced  as  to  their  rights  and  remedies 
against  such  persons  ;  and  that  the  deed  should 
not  extend  to  prevent  the  creditors,  other  than  as 
provided  for  in  the  proposal,  from  enforcing  or 
otherwise  obtaining  the  full  benefit  of  any  mort- 
gage, &c.,  upon  any  estate  or  effects,  whether  be- 
longing to  P.  or  any  other  person,  or  from  suing 
any  other  persons  who  might  be  liable  or  account- 
able for  the  payment  of  all  or  any  part  of  their  • 
debts  either  as  drawers,  indorscrs  or  acceptors  of 
any  bills  of  exchange.  Under  this  deed,  which 
was  in  force  for  more  than  two  years,  time  was 
given  to  P.,  the  principal  debtor  ;  he  then  made 
default  in  payiDg  the  first  instalment.  In  an 
action  against  the  acceptor  of  one  of  the  bills  of 
exchange,  of  which  the  plaintiffs  were  holders  at 
the  time  when  the  deed  was  executed,  and  which 
he  had  accepted  for  the  accommodation  of  P., 
though  the  plaintiffs  had  no  notice  of  that  fact : 
— Held,  that  the  effect  of  the  deed  was  to  dis- 
charge the  defendant  in  equity,  and  therefore 
there  was  an  equitable  defence  to  the  action. 
Bailey  v.  JSdwards,  4  B.  &  S.  761  ;  34  L.  J.,  Q.  B. 
41 ;  11  Jur.,  N.  S.  134  ;  A  P.,  JSwin  v.  Lancaster, 
12  L.  T.  632  ;  13  W.  R.  857. 

Agreement  with  Stranger.] — A  binding  agree- 
ment for  a  good  consideration,  made  by  a  cre- 
ditor with  a  stranger,  to  give  time  to  the  prin- 
cipal debtor,  does  not  operate  as  a  discharge  of 
the  surety.  Fraser  v.  Jordan,  8  El.  &  Bl.  303  ; 
26  L.  J.,  Q.  B.  288  ;  3  Jur.,  N.  S.  1054. 


Before  Beeoyery  of  Judgment  against 
cipal.] — ^A  surety  is  not  discharged  by  the  cre- 
ditor taking  from  the  debtor  a  cognovit  in  an 
action  he  had  brought  against  the  debtor,  with  a 
stay  of  execution  until  a  day  earlier  than  that  on 
which  judgment  could  have  been  obtained  in  the 
regular  course.    Htdnie  v.  Collins,  2  Sim.  12. 
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A.,  principal,  and  B.,  sa^ty,  gave  their  pro- 
miasorj  note  to  C.  C.  sued  A.,  and  took  a  cog- 
noTit,  payable  by  instalments,  the  first  instal- 
ment to  be  paid  on  the  day  before  that  on  which 
C.  might  hare  signed  final  judgment  in  the 
ac^on  if  no  cognovit  had  been  giyen,  with  power 
to  issue  execution  for  the  whole  debt  in  case  of 
default.  A.  made  default  at  the  day : — Held, 
that  B.  was  not  discharged.  Price  v.  Edmundi^ 
6  M.  &  B.  287  ;  10  B.  &  C.  578. 

When  Belationship  begnn  —  Pleading.]  — 
When  two  joint  debtors  entered  into  an  arrange- 
ment between  themselves  by  which,  inter  se,  one 
of  them  became  the  principal  and  the  other  the 
surety,  to  the  knowledge  of  the  creditor,  who 
afterwards,  by  taking  a  bill  of  exchange,  gaye 
time  to  him  who  had  so  become  the  principal : — 
Held,  that  the  surety  was  discharged,  and  that 
these  facts  constituted  a  good  answer,  by  way  of 
equitable  defence,  to  an  action  subsequently 
brought  by  the  creditor  against  the  surety,  al- 
though the  relation  of  principal  and  surety  did 
not  subsist  at  the  time  of  the  original  contract. 
Maingay  r.  LewU,  6  Ir.  B.,  C.  L.  229 — Ex.  Ch. 

Held,  also,  that  the  equitable  defence  was  not 
bad  on  demurrer,  for  want  of  an  averment  that 
the  time  was  given  to  the  quasi  principal  with- 
out the  knowledge  or  assent  of  the  quasi  surety. 
lb, 

7.  Concealment  and  Fraud. 

Von-commonioation  of  material  Faets  without 
Fraud.] — In  consideration  of  the  plaintiff  ac- 
cepting one  H.  as  his  tenant  of  certain  lands, 
the  defendant  guaranteed  the  payment  of  the 
rent  to  become  payable  by  H.  as  such  tenant. 
In  an  action  upon  the  guarantee,  the  defendant 
pleaded  that,  prior  to  the  making  of  the  guaran- 
tee, H.  had  been  tenant  to  the  plaintiff  of  the 
lands  at  a  rent,  and  had  been  guilty  of  gross 
irregularity  and  delay  in  payment  of  such  rent, 
and  at  the  date  of  the  guarantee  was  indebted  to 
the  plaintiff  in  a  lai^e  sum  for  arrears  of  such 
rent,  of  which  the  defendant  was  ignorant ;  that 
the  plaintiff  did  not,  prior  to  the  guarantee, 
communicate  to  the  defendant  these  facts,  but 
concealed  from  him  the  said  material  facts, 
which,  if  communicated  to  the  defendant,  would 
have  preyented  him  from  executing  the  said 
guarantee  : — Held,  upon  demurrer,  a  bad  plea. 
Bojfcr  V.  Cox,  10  L.  R.,  Ir.  200. 

Uberrima  fides,  whether  necessary.] — ^Where 

Earties  are  contracting,  either  of  them,  unless 
e  is  under  a  duty  to  the  other,  may  •keep  silence 
even  as  to  facts  which  he  believes  would  be 
operative  on  the  mind  of  the  other  ;  if,  however, 
one  of  them  has  made  a  statement  which  he 
believes  to  be  true,  but  which  in  the  course  of 
the  negotiation  he  discovers  to  be  false,  he  is 
bound  to  correct  his  erroneous  statement. 
Daviei  v.  London,  and  Prociticial  Marine  In- 
turance  Company,  8  Ch.  D.  469  ;  -17  L.  J.,  Ch. 
611  ;  38  L.  T.  478  ;  26  W.  B.  794. 

In  some  cases,  such  as  contracts  between 
Bolicitor  and  client,  there  is  a  duty  to  make 
entire  disclosure.  In  others,  such  as  contracts 
of  partnership,  everything  material  must  be  dis- 
closed. There  is  no  such  duty  in  the  case  of 
a  contract  of  suretyship,  but  nevertheless  very 
little  said  which  ought  not  to  have  been  said, 
and  very  little  omitted  which  ought  to  have 


been  G;^id,  will  suffice  to  avoid  the  contract, 
Ih. 

The  officers  of  a  company,  believing  that  the 
retention  of  money  by  one  of  their  agents 
amounted  to  felony,  directed  his  arrest.  Certain 
friends  of  his  came  to  the  officers  of  the  com- 
pany and  proposed  to  deposit  a  sum  of  money 
by  way  of  security  for  any  deficiency.  On  the 
same  day  the  company  was  advised  that  the  acts 
of  the  agent  did  not  amount  to  felony,  and  the 
directions  for  the  arrest  were  vrithdrawn.  Later 
in  that  day  the  friends  of  the  agent  had  a  second 
interview  with  the  officers  of  the  company,  and 
agreed  to  deposit  a  sum  of  money  as  security  for 
his  defaults,  no  mention  being  made  of  the 
withdrawal  of  the  directions  for  the  arrest. 
The  sum  of  money  was  afterwards  deposited 
with  trustees  on  an  agreement  for  the  security 
of  the  company  : — Held,  that  the  change  of  cir- 
cumstances ought  to  have  been  stat^  to  the 
intending  sureties,  and  that  the  agreement  must 
be  rescinded  and  the  money  returned  to  the 
sureties.     Ih. 

The  rule  which  prevails  in  assurances  upon 
ships  and  lives,  that  all  material  circumstances 
known  to  the  assured  must  be  disclosed,  though 
there  is  no  fraud  in  the  concealment,  does  not 
extend  to  guarantees.  North  Britiih  Auurance 
Company  v.  Lloyd ^  10  £x.  623 ;  24  L.  J.,  Ex.  14 ; 
1  Jut.,  N.  S.  45. 

In  the  latter  case  the  concealment,  to  vitiate 
the  guarantee,  must  be  fraudulent.    Ih, 

A.  obtained  a  loan  of  10,000Z.  from  an  insur- 
ance company,  on  the  deposit  of  railway  shares, 
with  a  stipulation  that,  if  the  market  value  of 
the  shares  fell  below  a  certain  amount,  A.  should 
either  furnish  fredi  shares  or  pay  their  value,  so 
as  to  leave  a  given  surplus.    When  the  time  for 
repayment  of  the  loan  arrived,  the  shares  having 
fallen  in  value,  the  time  was  extended  to  a  fur- 
ther period,  on  the  deposit  of  additional  shares, 
and  the  acceptonce  of  A.*s  brother  (B.),  to  the 
amount  of  2,0002.    Before  the  loan  became  due, 
in  pursuance  of  the  terms  of  this  second  arrange- 
ment, B.  applied  to  the  company  to  be  released 
from  his  acceptance  upon  procuring  the  guaran- 
tee of  the  defendant  and  three  others  for  600Z. 
each.    The  company  assented  to  this  arrange- 
ment.   A.  then  informed  the  defendant  of  the 
loan  and  of  its  terms,  and  told  him,  that  unless 
he  could  procure  security,  his.  shares  would  be 
sold  at  a  great  loss  ;  but  the  arrangement  as  to 
the  withdrawal  of  B.*s  acceptance  was  not  com- 
municated to  the  defendant,  and  he  was  wholly 
ignorant  of  it.    The  defendant  executed  a  gua- 
rantee which  did  not  refer  to  B.'s  acceptance  for 
2,0002.,  but  recited  the  consideration  for  the 
guarantee  to  be  the  original  loan,  and  of  the 
company's  agreeing  not  to  require  any  further 
security  in  the  event  of  the  depreciation  of  the 
shares,  as  provided  for  by  the  original  agree- 
ment.   In  an  action  on  this  guarantee  by  the 
company  : — Held,  thafrthe  non-communication 
of  the  private  arrangement  between  the   com- 
pany and  A.  and  his  brother  did  not  amount  to 
constructive  fraud,  and  afforded  no  defence  tc 
the  action.    Ih, 

At  the  request  of  the  defendant,  the  plaintif 
accepted  a.  bill  for  1102.,  dated  the  25tb  of  Octo 
ber,  1869,  and  drawn  by  Bead  for  the  purpose  o: 
raising  funds  to  relieve  the  latter  from  an  execu 
tion,  the  defendant  at  the  same  time  giving  the 

Elaintiff   the    following    undertaking :    **  Yoi 
aving  lent  your  name  to  Mr.  Read  on  a  bill  fo: 
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110/.,  pajable  three  months  from  this  date,,  the 
proceeds  to  be  applied  to  the  dischai^e  of  the 
amount  pajable  to  the  sheriff,  I  ondertake  to 
share  with  joa  anj  loss  or  liability  70a  may 
incur  in  respect  of  sach  bill."  Prior  to  this 
transaction,  Kead,  finding  himself  in  a  state  of 
great  embanassment,  had  applied  to  the  defen- 
dant (who  was  his  attorney)  for  adyice  ;  and,  at 
the  suggestion  of  the  latter,  an  accountant  was 
employed  to  prepare  a  statement  of  Read's 
alEaiis,  to  be  laid  before  a  meeting  of  hi^  credi- 
tors. The  plaintiff  assisted  the  accountant  in 
preparing  this  statement,  and  at  his  desire  (in 
order,  as  he  stated,  that  his  imprudence  might 
not  come  to  the  knowledge  of  his  wife),  the  &ct 
of  Bead  being  indebted  to  him  to  the  extent  of 
2,000{.  for  money  lent  was  kept  out  of  the  state- 
ment, and  altogether  suppr»»ed  : — Held,  that, 
the  contract  being  one  of  indemnity  and  not  of 
suretyship,  although  the  plaintiff  knew  that  the 
defendant,  when  he  agreed  to  be  responsible  for 
half  the  110/.,  was  influenced  by  the  impression 
that  the  balance-sheet  contained  a  true  state- 
ment of  Bead's  affairs,  he  was  entitled  to  recover 
from  the  defendant  one-half  of  the  loss  entailed 
upon  him  by  that  transaction,  the  jury  having 
negatired  fraud.  Way  y.  Hearn,  13  C.  B.,  N.  S. 
292 ;  32  L.  J.,  C.  P.  34. 

Mere  non-communication  of  circumstances 
affecting  the  situation  of  the  parties  material  for 
the  surety  to  be  acquainted  with,  and  within  the 
knowledge  of  the  person  obtaining  a  surety  bond, 
is  undue  concealment,  though  not  wilful  or  in- 
tentional, or  with  a  view  to  any  advantage 
to  himsell  Jiailton  v.  Mathewn,  10  C.  k.  F. 
934. 

It  is  settled  that  there  must  be  something 
amounting  to  fraud  to  enable  a  surety  to  say, 
that  he  is  to  be  released  from  his  contract  on 
moooont  of  misrepresentation  or  concealment. 
Pledge  V.  Bu9$,  Johns.  663 ;  6  Jur.,  N.  S.  695. 

In  an  action  on  a  banking  guarantee,  to  take 
effect  at  once  ;  a  plea  on  equitable  grounds,  that 
it  had  been  given  on  a  misrepresentation  by  the 
plaintiff  as  to  the  state  of  the  principal's  bank- 
ing account,  and  on  an  undertaking  to  return  it 
if  a  partnership  between  the  principal  and  the 
defendant  did  not  take  effect : — Held,  that  the 
latter  part  alone  would  not  be  any  defence,  and 
that  to  sustain  the  former  part  it  must  be  shewn. 
not  only  that  there  was  a  misrepresentation,  but 
that  the  defendant  relied  upon  it,  and  gave  the 
guarantee  on  the  faith  of  it.  AtKeican  v. 
Tk0mton,  2  F.  k  F.  594. 

gsMSrity  of  Inqviry.]— A  surety  is  not,  of 
necessity,,  entitled  to  receive,  without  inquiry 
from  the  party  to  whom  he  is  about  to  bind  him- 
self, a  full  disclosure  of  all  the  dicumstances  of 
the  dealings  between  the  principal  and  that 
party.    Hamilton  v.  Watton,  12  C.  k.  F.  109. 

If  he  requires  to  know  any  particular  matter, 
id  which  the  party  about  to  receive  the  security 
is  informed,  he  must  make  it  the  subject  of  a  dis- 
tinct inquiry.    Ih. 

Without  saying  that  in  every  case  a  creditor  is 
bound  to  inquire  under  what  circumstances  his 
debtor  has  obtained  the  concurrence  of  a  surety, 
it  may  be  wfely  stated,  that  if  the  dealings  are 
such  as  fiurly  to  lead  a  reasonable  man  to'believe 
that  fraud  must  have  been  used  in  order  to  obtain 
8u<^  ooncuzrence,  he  is  bound  to  make  inquiry. 
In  some  cases  wilful  ignorance  is  not  to  be  dis- 
tinguished in  its  equitable  consequences  from 


knowledge     Owen  v.  Homany  4  H.  L.  Cas.  997  ; 
1  Eq.  B.  370  ;  17  Jur.  861. 

Extent  of  Bootrine  of  Kotlce.] — ^Notice  to  a 
creditor  when  his  debt  is  contracted  that  the  re- 
lation of  principal  and  surety  exists  between  his 
co-debtors  is  sufficient  to  affect  him  with  the  con- 
sequences of  that  relation  without  any  further 
acceptance  of  it  on  his  part.  Wythes  v.  Labou* 
chere,  3  De  G.  &  J.  593  ;  5  Jur.,  N.  S.  499. 

But  it  is  not  a  consequence  of  that  relation  that 
the  creditor,  without  any  inquiry  on  the  part  of 
the  surety,  should  acquaint  him  with  every  cir- 
cumstance affecting  the  credit  of  the  debtor,  or 
of  any  matter  unconnected  with  the  transaction 
in  which  he  is  about  to  engage  which  may  render 
it  hazardous,  the  principles  applicable  to  insur- 
ances not  applying  to  such  a  case.    Jb, 

A  customer,  being  desirous  of  obtaining  an  ad- 
vance from  his  bankers  on  the  credit  of  a  surety, 
employs  solicitors  for  that  purpose,  who  are  also 
the  ordinary  solicitors  of  the  bankers,  but  are 
not  employed  by  them  in  the  transaetion  in  ques- 
tion. The  solicitors,  however,  give  information 
to  the  bankers  as  to  the  sufficiency  of  the  surety^ 
and  debit  them  with  the  costs  of  preparing  the 
instrument  of  suretyship  : — Held,  that  they  could 
not  be  r^arded  as  havmg  acted  for  the  bankers 
from  the  beginning,  so  as  to  affect  the  bankers 
with  notice  of  any  concealment  or  misrepresenta- 
tion on  the  part  of  the  customer  towards  the 
surety.    lb. 

Signature  of  Specification.] — By  adeed  between 
a  load  board  of  the  first  part,  certain  contractors 
of  the  second  part,  and  the  defendant  of  the  third 
part,  the  contractors  covenanted  to  do  work  upon 
the  basis  of  a  specification ;  and  the  defendant 
covenanted  to  pay  any  losses  that  might  be  sus- 
tained from  the  non-performance  of  the  work. 
The  deed  recited  that  the  specification  had  been 
signed  by  five  members  of  the  local  board,  as  waa 
required  by  the  local  act.  In  point  of  fact  the 
specification  had  never  been  signed,  although  it 
had  been  acted  upon  :— Held,  that  the  mere  fact 
of  the  specification  not  having  been  signed  did 
not  release  the  sureties  from  their  liability^ 
Ra^iell  V.  Trieketty  13  L.  T.  280. 

Application  of  Koneys.] — A.  gave  his  promis- 
sory note  as  a  security  for  a  loan  of  2,6002.  by  B» 
to  C.  Before  the  making  of  the  note,  it  waa 
agreed  between  B.  and  C.  that  part  of  the  money 
lent  should  be  applied  to  the  payment  of  an  old 
debt  from  C.  to  B.  This  agreement  was  concealed 
from  A: — Held,  this  was  a  fraud  in  law,  and 
that  A.  was  released  from  liability  on  the  note» 
Stane  v.  Compton,  6  Bing.  N.  C.  142 ;  6  Scott,. 
846.  See  Fidcock  v.  Bithop,  5  D.  &  B.  505 ;  3- 
B.  &  C.  605. 

As  between  principal  and  surety,  if  any  mate- 
rial part  of  the  transaction  between  the  creditor 
and  his  debtor  (in  respect  of  which  the  surety 
enters  into  his  engagement)  is,  with  the  know- 
ledge and  assent  (3  the  creditor,  misrepresented 
to  the  surety  (the  misrepresentation  being  such,, 
that  but  for  the  same  the  suretyship  would  not 
have  been  entered  into,  or  being  entered  into^ 
the  extent  of  the  surety's  liability  may  thereby 
be  increased),  the  security  given  by  the  surety  ia 
not  available  against  him  on  the  ground  of  frauds 
lb. 

Exposing  Vessel  to  XTnusual  Bisk.  ]— The  defen- 


215 


PRINCIPAL    AND    SURETY— Discluirge  of  Surety. 


216 


(lant  agreed  to  sell  two  ships  to  a  company,  to  be 
paid  partly  in  bills  of  exchange  accepted  by  the 
company ;  with  liberty  to  the  defendant  to 
freight  one  of  the  yessels.  The  plaintiff  agreed 
to  indorse  the  bills  by  way  of  surety.  Shortly 
afterwards  the  defendant,  assuming  to  act  as 
iigcnt  of  the  company,  despatched  one  of  the 
vessels  to  Constantinople,  laden,  on  his  own  ac- 
count, with  munitions  of  war,  for  the  Circassians, 
who  were  at  war  with  Russia.  This  was  not 
known  either  to  the  company  or  to  the  plaintiff  : 
— Held,  that  the  defendant  having  exposed  the 
ships  to  extraordinary  risk,  it  amounted  to  a  re- 
lease of  the  plaintiff  from  his  liability.  Burke 
V.  Rogerfon,  12  Jur.,  N.  S.  635  ;  14  L.T.  780— L.  J. 

Postponement  of  Ezecation— Veceiiary  Con- 
Bents.] — Upon  the  eve  of  a  sale  by  a  sheriff,  a 
surety  gave  a  written  guarantee  for  payment  of 
the  judgment  debts  by  instalments,  in  considera- 
tion of  the  judgment  creditors  consenting  to 
postpone  the  sale  under  the  execution.  It  turned 
out  that  the  consent  of  another  person  was  neces- 
sary in  order  to  prevent  the  sale,  and  in  conse- 
quence the  sale  took  place.  The  surety  gave 
notice  that  the  consideration  having  failed,  the 
guarantee  was  at  an  end.  Representations  were 
made  on  behalf  of  the  judgment  creditors  when 
they  took  the  guarantee,  that  they  had  power  to 
stop  the  sale,  and  it  would  be  stopped  : — Held, 
that  the  surety  was  entitled  to  have  the  guarantee 
delivered  up  to  be  cancelled.  Cooper  v.  Joel,  1 
De  G.,  F.  &  J.  240. 

Frevions  Indebtedness.] — P.  had  been  em- 
ployed by  the  plaintiffs  in  the  sale  of  coals  for 
them  on  commission,  for  which  he  at  the  end  of 
-each  month  gave  them  his  acceptances,  and  by 
the  terms  of  his  agreement  he  was  to  hand  over 
to  them  within  six  days  all  moneys  he  received 
from  customers.  P.  having  fallen  into  arrear  to 
the  extent  of  1,272Z.,  the  plaintiffs  required  him 
to  find  security  to  the  amount  of  300Z.,  and  at  his 
request  the  defendant  consented  to  guarantee 
100/.  The  agreement  of  guarantee  recited  the 
terms  of  dealing  between  the  plaintiffs  and  P. ; 
but  the  fact  that  P.  was  already  indebted  to  the 
plaintiffs  in  the  large  sum  above  mentioned  was 
concealed  from  the  sureties.  In  an  action  against 
the  defendant  upon  the  agreement,  he  pleaded 
that  he  was  induced  to  make  it  by  the  fraudu- 
lent concealment  by  the  plaintiffs  of  a  material 
fact : — Held,  that  the  non-communication  by  the 
plaintiffs  to  the  defendant  of  the  fact  that  P.  was 
Sit  the  time  indebted  to  them,  was  evidence  for 
the  jury  in  support  of  the  plea.  Lee  v.  Jones,  14 
€.  B.,  N.  S.  386.  Affirmed,  17  C.  B.,  N.  S.  482  ; 
34  L.  J.,  C.  P.  131 ;  11  Jur.,  N.  S.  81 ;  13  W.  R. 
318— Ex.  Ch. 


Liability  of  Bank  for  BopreBentationi  of 


.Agent.] — The  plaintiff  supplied  oats  to  D.,  a 
customer  of  a  bank,  for  the  purpose  of  enabling 
D.  to  perform  a  contract  with  the  government 
for  the  supply  of  oats,  on  the  faith  of  a  guarantee 
-given  by  the  manager  of  the  bank  timt,  on  re- 
ceipt of  the  money  to  be  paid  by  the  commis- 
sariat department  to  the  bank  for  D.  for  the 
price  of  the  oats  supplied  to  the  government  by 
1).,  the  bank  would  pay  the  plaintiff  out  of  that 
'money  the  sum  due  to  him,  subject  only  to  the 
debt  due  to  the  bank  from  D.  D.  was,  at  the 
time,  so  largely  indebted  to  the  bank  that  it  was 
practically  impossible  that  there  should  be  any 


surplus  to  come  to  the  plaintiff,  after  payment  of 
the  debt  due  to  the  bank ;  but  the  manager  con- 
cealed this  from  the  plaintiff.  The  bank  having 
appropriated  the  whole  of  the  money  to  the  pay- 
ment of  their  own  debt : — Held,  that  on  proof 
of  these  facts  there  was  evidence  to  go  to  the 
jury  of  a  false  representation  on  the  part  of  the 
manager  of  the  bank ;  that  the  bank  was  an- 
swerable for  such  false  representation  ;  and  that 
the  false  representation  was  properly  described 
in  the  declaration  as  that  of  the  bank.  Barwick 
V.  English  Joint  Stock  Bank,  2  L.  R.,  Ex.  259  ; 
36  L.  J.,  Ex.  147  ;  16  L.  T.  461  ;  15  W.  R.  877— 
Ex.Ch. 

Borvant's  Honesty— ProYiouB  Acts.] — In  the 
case  of  a  continuing  guarantee  for  the  honesty 
of  a  servant,  \i  the  master  discovers  that  the 
servant  has  been  guilty  of  acts  of  dishonesty  in 
the  course  of  the  service  to  which  the  guarantee 
relates,  and  if,  instead  of  dismissing  the  servant, 
as  he  may  do  at  once  and  without  notice,  he 
chooses  to  continue  him  in  his  employ  without 
the  knowledge  and  consent  of  the  sure^,  express 
or  implied,  he  cannot  afterwards  have  recourse 
to  the  surety  to  make  good  any  loss  which  may 
arise  from  the  dishonesty  of  the  servant  during 
the  subsequent  service.  Phillips  v.  FoxhaU,  7 
L.  R.,  Q.  B.  666  ;  41  L.  J.,  Q.  B.  293  ;  27  L.  T. 
231  ;  20  W.  R.  900. 

Declaration  on  a  bond  given  to  the  plaintiff 
by  the  defendant  which  recited  that  by  an  agree- 
ment of  even  date  the  plaintiff  had  agreed  to 
admit  J.  into  his  service  as  clerk  and  traveller 
(not  further  stating  the  terms  of  the  agreement), 
and  was  condition^  for  J.*8  accounting  for  and 
paying  over  to  the  plaintiff  all  moneys  which  he 
might  receive  on  the  plaintiff's  account ;  the 
breach  alleged  being  that  J.  had  received  moneys 
for  the  plamtiff  which  he  had  not  accounted  for 
or  paid  over.  Plea,  that  before  the  defaults  sued 
for,  J.  had  committed  other  defaults  of  the  same 
kind  ;  that  the  plaintiff  had,  with  knowledge  of 
those  defaults,  continued  to  employ  J.  in  his 
service  without  notice  to  the  defendant ;  and 
that  the  defaults  sued  for  were  committed  during 
such  continuance  of  the  service : — Held,  that 
the  plea  was  good.  Sanderson  v.  Aston,  8  L.  R., 
Ex.  73  ;  42  L.  J.,  Ex.  64  ;  28  L.  T.  35  ;  21  W.  R. 
293. 

When  an  action  was  brought  by  a  county 
treasurer  against  the  surety  to  the  bond  of  a 
county  cess  collector, -on  account  of  a  breach  of 
the  bond  by  non-payment  into  the  proper  bank 
of  the  cess  whieh  had  been  collected,  the  surety 
attempted  to  set  up  an  equitable  defence  that 
the  cess  collector  had  been  previously  engaged  in 
that  office,  and  that  during  the  time  he  fulfilled 
the  duties  of  that  office  he  had  misconducted 
himself,  which  acts  of  misconduct  were  known 
to  the  plaintiff,  who  had  given  no  notice  to  the 
surety  on  his  becoming  surety  : — Held,  that  as 
no  privity  could  exist  between  the  surety  to  the 
bond,  and  the  plaintiff  in  his  official  capacity  of 
county  treasurer,  no  equity  could  be  set  up 
against  him.    Lawder  v,  Simpson,  21  W.  R.  439. 

PraoantionB  against  Fraud.]— A  surety  gua- 
ranteeing the  honesty  of  a  person  employed  is 
not  entitled  to  be  relieved  from  his  ooligation 
because  the  employer  fails  to  use  all  the  means 
in  his  power  to  guard  against  the  consequences 
of  dishonesty.  Black  t.  Ottoman  Bank,  8  Jur., 
N.  S.  801 ;  6  L.  T.  763  ;  10  W.  R.  871. 
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To  discharge  a  soretj  for  the  due  performance 
of  duties,  there  must  be  on  the  part  of  the 
obligee  an  act  of  connivance  or  gross  negligence 
amounting  to  wilful  shutting  of  the  eyes  to  the 
fraud,  or  something  approximating  to  it.  Daw- 
MOH  V.  Lawes,  Kaj,  280  ;  23  L.  J.,  Ch.  434. 

EflJMt  of  Power  of  SuspeiiBion  of  Befknlting 
Farty.]— Under  the  12  &  13  Vict.  c.  91,  the 
power  of  dismissing  rate  collectors  is  vested  in 
the  lord-lieutenant,  but  bj  regulations  of  the 
privj  council,  made  under  the  act,  the  collector- 
general  is  empowered  to  suspend  any  collector 
who,  in  his  opinion,  has  been  guilty  of  neglect 
of  duty  : — Held,  that  the  omission  of  the  col- 
lector-general to  suspend  the  collector,  after 
knowl&ge  of  fraud  and  dishonesty  on  his  part 
doring  his  service  and  employment,  was  not  a 
defence  to  an  action  on  the  guarantee ;  1st,  be- 
cause the  doctrine  of  Phillips  v.  Foxhall  (7  L.  R., 
Q.  B.  666)  was  inapplicable  to  a  guarantee  for 
the  fidelity  of  an  officer  appointed  and  remov- 
able by  the  loid-lientenant ;  2ndly,  because  the 
omission  to  exercise  a  power  of  suspension  as 
distinguished  from  a  power  of  dismissal  did  not 
terminate  the  liability  of  the  sureties.  Byrne 
T.  M^zio,  8  L.  R.,  Ir.  396. 

8.  Laches  and  Neolioence. 

Wliat  amooxits  to.] — The  mere  passive  inac- 
tivity of  a  person  to  whom  a  guarantee  is  given, 
his  neglect  to  call  the  principal  debtor  to  a6- 
ooont  in  a  reasonable  time,  and  to  enforce  pay- 
ment against  him,  does  not  discharge  the  surety; 
and  the  'rule  at  law  and  in  equity  is  the  same, 
that  there  must  be  some  positive  act  done  by 
him  to  the  prejudice  of  the  surety,  or  such  de- 
gree of  n^Ugence  as  to  imply  connivance,  and 
amount  to  fraud.  Black  v.  Ottoman  Bank^  8 
Jur.,  N.  S.  801 ;  6  L.  T.  620 ;  10  W.  R.  871— 
P.  C. 

Mere  negligence,  even  if  gross,  on  the  part  of 
a  creditor,  unaccompanied  by  positive  acts  of 
concurrence  in  the  defalcation  of  a  debtor,  will 
not  di8chai*ge  the  surety,  and  is  no  ground  of 
equitable  dd^ence.  Madden  v.  M^MuUen,  13  Ir. 
C.  L.  R.305;  4L.T.  180. 

Or  mere  forbearance  or  inactivity  on  the 
part  of  a  creditor  will  not  discharge  a  surety. 
Stromg  v.  Fatter,  17  C.  B.  201  ;  25  L.  J.,  C.  P. 
106. 

If  a  party  guaranteed  does  any  act  injurious 
to  the  surety,  or  inconsistent  with  his  right,  or 
omits  to  do  any  act  which  his  duty  enjoins  him 
to  do,  and  the  omission  proves  injurious  to  the 
surety,  the  latter  is  discharged.  Watti  v.  Shuttle- 
worth,  5  H.  at  N.235  ;  29  L.  J.,  Ex.  229.  Affirmed, 
7  H.  &  N.  353  ;  7  Jur.,  N.  S.  945  ;  5  L.  T.  58  ;  9 
W.  B.  132— Ex.  Ch. 

Of  Agentf.] — ^A.  obtained  an  advance  of  money 
from  a  loan  society,  upon  the  security  of  a  joint 
and  several  promissory  note  of  himself  and  the 
defendant  (who,  to  the  knowledge  and  on  the 
requirement  of  the  society,  signed  the  same  as 
SDiety),  and  of  a  bill  of  sale  of  A.'s  furniture. 
Certain  instalments  of  the  note  being  in  arrear, 
the  lenders  seized  and  sold  the  goods  of  A.  under 
the  bill  of  sale,  and  afterwards  sued  the  defen- 
dant for  the  balance  : — Held,  that  it  was  com- 
petent to  the  defendant  to  shew,  by  way  of 
equitable  defence,  that  but  for  the  mismanage- 
ment of  the  lenders'  agents,  the  goods  of  A. 


would  have  realized  sufficient  to  satisfy  the  whole 
debt.  Mutual  Loan  Fund  Association  v.  Sudlow, 
5  C.  B.,  N.  S.  449  ;  28  L.  J.,  C.  P.  108  ;  5  Jur., 
N.  S.  338. 

Bond  to  Onardiani  for  Colleetion  of  Bates — 
Surety  Liable  throngh  OverseerB'  Hegligenee.] — 

The  defendant,  as  surety,  gave  a  bond  to  the 
guardians  of  the  poor  for  the  M.  union,  condi- 
tioned for  the  due  discharge  by  C.  of  his  duties 
as  collector  of  poor-rates  for  the  parish  of  N. 
C.  absconded,  having  embezzled  part  of  the 
rates,  and  allowed  others  to  be  lost  by  not  ap- 
plying for  them.  The  guardians  sued  the  defen- 
dant for  the  loss.  The  defendant  admitted  his 
liability  as  to  the  sums  embezzled,  but  disputed 
his  liability  as  to  the  sums  lost  by  C.'s  negli- 
gence, on  the  ground  that  the  loss  would  not 
have  occurred  if  C.  had  been  called  upon  to 
account  as  he  ought  to  have  been.  It  appeared 
that  no  negligence  could  be  imputed  to  the 
guardians,  but  there  appeared  some  ground  to 
believe  that  if  the  overseers  of  the  parish  of  K. 
had  discharged  their  statutory  duties  with  rea- 
sonable care  the  loss  would  not  have  occurred  : 
— Held,  that  the  plaintifEs  were  entitled  to  re- 
cover from  the  defendant  the  moneys  lost 
through  failure  of  C.  to  collect  them,  for  that 
there  had  been  no  negligence  on  the  part  of  the 
plaintiffs,  and  they  were  not  answerable  for  the 
n^ligence  of  the  overseers.  Mansfield  Union  v. 
Wright,  9  Q.  B.  D.  683— C.  A.  Affirming  46 
J.  P.  200. 

Hon-disoovery  of  Fraud.]  —  A.  was  bound 
jointly  with  B.,  the  trustee  of.  a  bankrupt's  es- 
tate in  Scotland,  to  the  extent  of  l,000f.  The 
condition  of  the  bond  was,  that  B.  should  faith- 
fully dischai^  his  office,  account,  &c.  The 
creditors  of  the  bankrupt,  according  to  the  prac- 
tice in  Scotland,  chose  three  commissioners  to 
act  for  them  and  superintend  the  proceedings 
of  the  trustee.  B.,  by  various  contrivances, 
amounting  to  fraud  against  the  estate,  was  found 
in  arrear  to  the  amount  of  1,000/.  Whereupon 
the  bond  being  put  in  suit  against  A.,  he  pleaded 
that  the  commissioners,  by  neglect  and  con- 
nivance, caused  and  permitted  the  default,  or 
knowing  it  concealed  it  from  him.  Of  this  im- 
putation there  was  no  distinct  proof: — Held, 
that  even  on  that  supposition  A.  was  not  dis- 
charged. MTaggart  v.  Watson,  10  Bligh,  618. 
And  see  oases  ante,  col.  216. 

As  to  Aecmal  of  Liability.]— A.  having  sent 
an  order  to  B.  for  certain  goods,  C.  undertook  to 
guarantee  payment  to  B.,  upon  an  undertaking 
of  D.  to  indemnify  C.  :  B.  accordingly  informed 
C.  that  the  goods  were  preparing,  and  after- 
wards shipped  them  for  A.  without  giving  notice 
to  C.  that  they  were  shipped ;  afterwards  D.  de- 
sired to  recall  his  indemnity,  upon  which  C. 
wrote  to  B.  to  know  whether  he  had  executed 
the  order ;  to  which  no  answer  was  given  by  B. 
for  a  considerable  time,  he  having  gone  abroad 
in  the  interim  :  upon  this  C,  supposing  from 
the  silence  of  B.  that  the  order  was  not  exe- 
cuted, gave  up  his  indemnity  to  D. :  C.  still 
remained  liable  to  B.  on  his  guarantee.  OxUy 
V.  Tou'ng,  2  H.  Bl.  613  ;  1  Esp.  424. 

In  UTamliiiiig  Aeoonntf.]  —  The  laches  of 
obligees  in  a  bond  (conditioned  for  the  principal 
obligor  to  account  for  and  pay  over  from  time 
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to  time  all  snch  tolls  as  he  should  collect  for  the 
obligees),  in  not  properly  examining  his  accounts 
for  eight  or  nine  years,  and  not  calling  upon  the 

Erincipal  for  payment,  so  soon  as  they  might 
ave  done,  for  sums  in  arrear,  or  unaccounted 
for,  is  not  an  estoppel  in  an  action  against  the 
■sureties.  Trent  Navigation  Company  ▼.  Harley^ 
10  East,  34. 

An  insurance  broker,  bound  with  two  sure- 
ties, became  bankrupt,  and  was  indebted  to  the 
obligees  in  a  considerable  sum  for  premiums, 
and  they  received  a  dividend  of  6*.  in  the  pound 
under  the  commission.  The  premiums  were  due 
three  years  before  the  bankruptcy,  and  the 
obligees  did  not  call  on  the  sureties  until  after 
the  bankruptcy  : — Held,  that  the  sureties  were 
not  discharged  by  the  laches  of  the  obligees  in 
suffering  the  credit  of  the  broker  to  run  on  so 
long  beyond  the  six  months  stipulated  by  the 
l>ond.  London  Aiturance  Company  v.  Buckle, 
4  Moore,  153.  And  see  Hearn  v.  Cole,  3  Dow, 
459. 

Belay  in  Suing.] — The  liability  of  a  surety  on 
A  bond  is  not  discharged  by  the  delay  of  the 
•creditor  in  suing  for  the  debt,  or  by  the  circum- 
stance of  the  principal  debtor  afterwards  exe- 
cuting to  the  creditor  another  bond  for  a  larger 
«um.     Eyre  v.  Everett,  1  Russ.  381, 

Extent  of  Belay — ^NetiM.] — The  defendant 
^aranteed  the  payment  of  the  price  of  certain 
timber  sold  by  the  plaintiff  to  the  defendant's 
son.  The  plaintiff  received  part  payment  from 
the  son,  and  afterwards  made  repeated  applica- 
tions for  the  residue.  More  than  two  years 
having  elapsed  from  the  day  stipulated  for  pay- 
ment, the  son  gave  the  plaintiff  a  bill  of  exchange, 
which  was  dishonoured,  and  shortly  afterwards 
l)ecame  bankrupt  The  plaintiff  did  not  give  the 
defendant  notice  of  the  dishonour  of  the  bill,  nor 
did  he  inform  him  of  the  state  of  the  account 
until  after  the  bankruptcy : — Held,  that  the  de- 
fendant was  notwithstanding  liable,  and  was  not 
discharged  by  the  time  that  had  elapsed,  nor  by 
want  of  notice  of  the  applications  made  to  his 
son.  Goring  v.  Edmonae,  6  Bing.  94 ;  3  M.  &  P. 
259. 

A.  guarantees  to  B.  the  debt  of  G.  upon  condi- 
tion '*  that  no  application  shall  be  maae  to  A.  on 
B.'s  part  for  the  amount  guaranteed,  or  any  por- 
tion thereof,  but  on  the  failure  of  B.'s  utmost 
efforts  and  legal  proceedings  to  obtain  the  same 
from  C."  C.  remains  in  England  two  years; 
then  goes  abroad  insolvent,  not  having  paid  the 
debt  to  B.  No  proceedings  are  taken  against 
him  until  four  years  after  the  guarantee  given, 
when  process  is  issued,  and  continued  on  the  roll, 
0.  remaining  abroad  until  more  than  six  years 
after  the  guarantee  given  :■  the  guarantor  is  dis- 
charged by  the  laches  of  B.  Hall  v.  Hadley, 
4  N.  &  M.  505  ;  2  A.  A(  B.  758. 

If  A.  becomes  bound  to  B.  for  the  honesty  of 
C,  who  embezzles  money,  B.  may  maintain  an 
action  on  the  guarantee,  though  three  years  have 
elapsed  without  notice  having  been  given  of  the 
embezzlement  by  B.  to  A. ;  at  least  if  A.  was 
acquainted  with  the  circumstances  from  any 
other  quarter,  and  B.  does  not  appear  to  have 
concealed  it  from  him  industriously,  A.  will  not 
be  discharged  from  his  guarantee,  though  B.  ap- 
pears to  have  given  cre^t  to  0.  for  the  amount 
of  the  sum  embezzled.  Peel  v.  Tatlock,  1  B.  & 
P.  419. 


Hot  giving  Votioe.] — Under  a  bond,  condi- 
tioned that  if  M.  should  duly  account  for  all 
moneys  received  by  him  in  the  plaintiff^s  lerrioe 
as  a  clerk  ;  and  also  that  if  M.  should  embezzle 
the  plaintiff's  property,  and  should,  within  three 
days  after  proof  thereof,  repay  the  plaintiff  the 
damage  sustained  by  such  misbehaviour  or  mis- 
doing ;  or,  in  default  thereof,  if  the  defendant 
should,  after  notice  given,  make  a  full  recom- 
pense to  the  plaintiff,  the  bond  was  to  be  void ; 
the  plaintiff,  in  order  to  render  the  defendant 
(the  surety)  liable  for  M.*s  not  accounting,  must 
give  the  defendant  notice  thereof;  as,  by  the 
construction  of  the  condition,  the  notice  must 
be  given  for  M.'s  not-  accounting,  as  well  ss 
for  his  embezzling.  Phillipe  v.  Fordye$,  2  Chit. 
676. 

Neglect  to  onforee  Payment — Prooeeds  of  Ezo- 
cntion.] — By  a  gfuarantee,  the  defendant  engaged 
to  pay  to  the  plaintiff  any  debt  due  to  him  from 
the  defendant's  son,  not  exceeding  lOOZ.,  pro- 
vided that,  before  the  defendant  was  called  on  in 
pursuance  of  the  guarantee,  the  plaintiff  should 
avail  himself  to  the  uttermost  of  any  bon&  fide 
securities  he  held  of  the  son ;  provided,  also,  that 
in  case  anything  should  prevent  the  defendant 
from  receiving  and  retaining  the  proceeds  of  an 
execution  he  had  levied  on  his  son's  property, 
the  guarantee  should  be  void  : — Held,  that  the 
plaintiff's  neglecting  to  adopt  means  to  enforce 
payment  of  a  bill  by  a  party  who  was  proved  to 
be  totally  insolvent,  and  to  have  been  three  yean 
and  a  hsJf  in  gaol,  where  he  continued,  was  noi 
a  breach  of  the  condition  upon  which  the 
guarantee  was  given.  Mwkett  v.  Rogen,  8  Scott, 
51  ;  5  Bing.  N.  0.  728. 

Held,  also,  that  the  circumstance  of  a  portion 
of  the  property  seized,  which  turned  out  not  tc 
be  the  property  of  the  defendant's  son,  bein( 
afterwanls  recovered  by  the  owner,  neithe: 
avoided  the  guarantee  nor  afforded  ground  fo: 
diminishing  the  amount  of  the  defendant's  lia 
bility  thereon.    Ih. 

Keeping  Bill  of  Exchange  XTnreasonable  Time. 
— ^Where  the  firm  of  A.  £  Co.  gave  a  guarante 
to  B.  &  Co.  that  they  would  indorse  any  bill  o 
bills  which  C.  might  give  to  B.  &  Co.,  in  pai 
payment  of  an  order  for  certain  goods  then  exc 
cuting  for  him :  B.  &  Co.  to  allow  5Z.  per  cent,  o; 
the  amount  of  the  bills  for  the  g^rantee  ;  an< 
C.  gave  B.  &  Co.  a  bill  at  eighteen  months,  i 
part  payment  of  the  goods,  which  the  latter  kep 
for  seventeen  months  and  ten  days,  and  thei 
finding  that  C.  was  insolvent,  applied,  for  tl! 
first  time,  to  A.  &  Co.  for  their  indorsemcn 
tendering  the  amount  of  commission  : — HcL 
that  B.  fc  Co.  were  concluded  b^  their  lache 
and  that  A.  &  Co.  were  not  liable  on  the 
guarantee.    Payne  v.  Ivee,  3  D.  &  R.  664. 

Neglect  to  Present  fbr  Payment] — ^Where 
commission  broker  effected  the  sale  of  wool  fro 
the  plaintiff  to  C.  and  P.,  to  be  paid  for  by 
bill  at  eight  months,  accepted  by  the  latter ;  ai 
the  broker  agreed  to  guarantee  half  the  amon: 
for  an  allowance  of  one  per  cent. ;  and  the  plai 
tiff  confirmed  the  sale,  and  informed  the  brok 
that  if  he  could  not  procure  from  O.  and 
acceptances  of  approved  houses  (which  th> 
would  prefer),  that  they  would  take  his  guaran  t 
for  one-half  Uie  amount  on  the  terms  propose 
and  the  wool  was  delivered  to  the  venaees  wit 
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out  the  intervention  of  the  broker,  and  the 
Tendon  took  the  acceptance  of  the  former  for 
the  amount  of  the  wool,  made  payable  at  a 
banker's ;  but,  before  the  bill  was  at  maturity, 
the  Tendees  became  insolyent,  and  the  Tenders 
lesorted  to  the  broker  upon  his  guarantee: — 
Held,  that  he  was  liable,  though  the  bill  had  not 
been  presented  for  payment,  and  though  there 
was  no  proof  that  it  would  not  have  l^en  paid 
if  presented.  Holhrow  v.  Wilkins,  2  D.  &  B.  59  ; 
1  B.  &  C.  10. 

Where  a  debtor  indorsed  a  bill  of  exchange  of 
which  he  was  liie  indoisee,  over  to  his  creditor 
by  way  of  collateral  security  for  his  debt,  and 
the  creditor  did  not  present  it  at  maturity,  nor 
give  the  debtor  notice  of  its  dishonour  when 
presented: — Held,  that  the  creditor  could  not 
recover  in  an  action  either  oh  his  original  debt 
or  upon  the  bill  of  exchange.  Peacock  v.  Pur- 
4:ell,  14  C.  B.,  N.  S.  728 ;  32  L.  J.,  C.  P.  266  ;  10 
Jur.,  N.  a  178  ;  8  L.  T.  636  ;  11  W.  B.  834. 

In  an  action  on  a  note,  the  defendant  pleaded 
that  he  made  the  note  jointly  with  E.  for  his 
accommodation,  and  as  his  surety  only,  to  secure 
payment  of  a  loan  made  by  the  plaintiff  to  E. ; 
that  at  the  time  when  the  note  was  made,  the 
plaintiff,  having  notice  of  the  premises,  agreed, 
in  consideration  of  the  defendant  making  such 
note  as  surety,  that  the  plaintiff  would  call  in 
and  demand  payment  of  the  note  from  E.  within 
three  years ;  that  this  agreement  should  be  in- 
dorsed in  writing  on  the  note  at  the  time  of 
making  it,  which,  by  mistake,  was  not  done  ; 
that  the  plaintiff  omitted  to  demand  payment 
of  the  note  from  E.  within  three  years,  where- 
by he  lost  the  means  of  obtaining  payment 
from  E.,  who  had  become  insolvent: — Held,  that 
the  plea  was  good,  on  the  ground  that  the  con- 
dition, in  consideration  of  which  the  defendant 
had  become  surety,  had  not  been  performed  by 
the  plaintiff.  Lawrence  v.  Walmsleyy  31  L.  J., 
C.  P.  143  ;  5  L.  T.  798  ;  10  W.  R.  344. 

8«le  of  Ooodf  at  a  Loss.] — ^When  money  is 
borrowed  on  the  security  of  a  bill  of  sale  of  the 
borrower's  goods,  together  with  a  note  for  the 
amount  of  the  loan,  signed  by  him  and  a  third 
person,  payable  by  instalments,  the  whole  of  the 
residue  unpaid  to  become  due  upon  default  in 
payment  of  any  instalment ;  and,  default  being 
made,  the  lender  takes  and  sells  the  goods,  and 
then  sues  the  third  person  for  the  balance  ;  it  is 
a  good  equitable  defence  for  him  that  he  signed 
the  note  as  surety  merely,  to  the  knowledge  of 
the  plaintiff,  and  that  the  goods  would  have 
sufBoid,  if  properly  sold,  to  satisfy  the  whole 
claim  of  the  plaintiff,  yet  by  his  negligence  and 
misconduct  of  the  sale  a  loss  was  occasioned ;  and 
it  is  not  material,  for  this  purpose,  that  the  fact 
of  the  suretyship  does  not  appear  on  the  face  of 
the  note.  Mutual  Loan  Fund  Association  v. 
Sudlow,  5  C.  B.,  N.  8.  449  ;  28  L.  J.,  C.  P.  108  ; 
6  Jar.  N.  8.  338. 

Vegleet  to  Iniure.] — H.  agreed  with  W.  to 
complete  fittings  for  a  warehouse  for  3,4502.,  to 
be  paid  by  instalments  during  the  progress  of 
the  work.  The  contract  contained  a  stipulation, 
that  W.  shall  and  may  insure  the  fittings  from 
risk  by  fire  at  such  time  and  for  such  amount  as 
the  architects  may  consider  necessary,  and  deduct 
the  costs  of  such  insurance  for  the  time  during 
which  the  works  are  unfiniBhed  from  the  amount 
of  the  contract.    By  an  agreement,  reciting  in 


part  the  contract,  the  defendant  agreed  with  W. 
to  guarantee  the  due  performance  of  the  works 
by  H.  W.  advanced  1,800Z.  to  H.  during  the 
progress  of  the  works  ;  after  which  the  fittings, 
to  the  value  of  2,300Z.,  wMle  still  unfinish^, 
were  destroyed  by  accidental  fire  in  the  work- 
shop of  H.  W.  had  not  insured  the  fittings.  H. 
became  insolvent,  and  never  repaid  the  1,8002., 
or  any  part  of  it.  W.  was  compelled  to  pay  a 
sum  greater  by  340/.  than  the  original  contract 
price  to  complete  the  work  contracted  for : — 
Held,  that  W.  was  bound  to  insure  the  fittings, 
and  that  his  omission  to  do  so,  in  equity,  dis- 
charged the  defendant's  liability,  not  merely  to 
the  extent  of  the  benefit  he  would  have  derived 
from  the  insurance  if  effected,  but  in  toto. 
Watts  V.  Shuttlcworth,  5  H.  &  N.  235.  Affirmed, 
7  H.  &  N.  353;  5  L.  T.  68;  9  W.  R.  132— 
Ex.  Ch. 

To  File  Warrant  of  Attorney.] — By  an  agree- 
ment between  bankers,  a  customer  and  a  surety, 
the  surety  guaranteed  the  balance  due  or  to 
become  due  from  the  customer,  subject  to  a  limit 
and  to  a  proviso,  empowering  the  surety  at  any 
time  to  determine  hy  notice  his  ^liability  as  to 
subsequent  dealings.  The  customer  afterwards 
obtained  a  loan  from  the  bank  beyond  the  limit 
of  the  guarantee,  on  a  warrant  of  attorney, 
and  simultaneously  a  second  agreement  was 
entered  into  between  the  bankers,  the  customer 
and  the  surety,  that  the  warrant  of  attorney 
should  not  prejudice  or  affect  the  former  agree- 
ment, and  tnat  the  bankers  would  at  any  time, 
when  requested  by  the  surety,  enter  up  judgment 
and  issue  execution.  The  bankers  omitted  to 
file  the  warrant  of  attorney,  and  the  customer 
became  bankrupt: — Held,  that  the  agreement 
to  issue  execution  was  not  nudam  pactum,  and 
that  by  the  omission  to  file  the  warrant  of  at- 
torney the  surety  was  discharged.  Watson  v. 
Allcoch,  4  De  G.,  M.  &  G.  242  ;  1  Eq.  R.  231  ; 
22  L.  J.,  Ch.  858  ;  17  Jur.  668. 

In  Segistering  Bill  of  Sale.]— By  a  deed,  dated 
25th  of  August,  1870,  the  goods  of  B.  and  P.  were 
assigned  to  the  plaintiffs  as  securities  for  money 
advanced  to  them  by  the  plaintiffs.  The  de- 
fendant was  a  party  to  the  deed,  as  surety  for  B. 
and  P.  In  that  capacity  he  covenanted  for  pay- 
ment, on  the  25th  of  August,  1871,  and  on  other 
days,  of  a  certain  sum  of  money  to  the  plaintiffs. 
The  first  instalment  of  interest  became  due  from 
B.  and  P.  upon  the  25th  of  February,  1871.  It 
was  not  paid,  and  to  the  knowledge  of  the  plain- 
tiffs B.  and  P.  became  embarrassed  in  their  affairs. 
On  the  5th  of  August  they  filed  a  petition  in 
liquidation  ;  a  trustee  was  appointed,  one  being 
the  solicitor  in  the  liquidation,  and  the  goods 
were  sold  by  auction.  The  defendant  knew 
nothing  of  the  embarrassed  state  of  B.  and  P.  By 
the  terms  of  the  deed  B.  and  P.  were  to  remain 
in  possession  until  default  was  made  ;  but  upon 
default  being  so  made,  the  plaintiffs  were  also,  by 
the  terms  of  the  deed,  entitled  to  take  possession 
of  the  goods,  and  after  giving  a  month's  notice 
to  sell  the  goods.  They  did  not  avail  themselves 
of  this  power : — Held,  that,  to  the  extent  of  the 
value  01  the  goods  assigned,  the  defendant  was 
released  from  liability,  by  reason  of  the  laches  of 
the  plaintiffs  in  not  registering  the  deed  under 
the  Bills  of  Sale  Act,  and  in  not  taking  possession 
of  the  goods  when  default  was  made  in  the  pay- 
ment of  interest,  and  when  bankruptcy  was,  to 
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their  knowledge,  impending.  WulJF or  Wmdffy, 
Jay,  7  L.  R.,  Q.  B.  766  ;  41  L.  J.,  Q.  B.  322  ;  27 
L.T.  118;  20W.  R.  1030. 

Creditor's  Kiifeasaiiee.] — Com  factors  sup- 
plied flour  on  credit  to  a  baker,  on  his  executing 
to  them,  with  a  surety,  a  bond,  the  condition  of 
which,  after  reciting  that  the  baker  had  entered 
into  a  contract  for  the  supply  of  bread  to  the 
army,  was  that  the  bond  was  to  be  void  if  the 
baker  should  deliyer  to  the  com  factors  his  bills 
on  the  government  as  he  drew  them,  and  if  he 
and  the  surety  should  make  good  the  amount  to 
become  due  to  the  corn  factors.  The  com  factors 
supplied  flour,  but  not  of  the  quality  specified  in 
the  government  contract,  which  was  vacated  on 
that  account : — Held,  that  the  com  factors  could 
not  as  against  the  surety  allege  ignorance  of  the 
terms  of  the  contract,  and  that  the  surety  was 
discharged.  Blest  v.  Brownj  4  De  G.,  F.  &  J. 
367. 

9.  Altebation  of  Instrument. 

FromiBSory  Vote.] — ^A.  being  indebted  to  the 
plaintiff,  it  was  arranged  that  B.  and  the  defen- 
dant should  join  as  her  sureties  in  a  promissory 
note  for  the  amount  payable  to  the  plaintiff. 
The  defendant,  in  ignorance  of  the  arrangement 
that  B.  should  sign  the  note,  signed  a  joint  and 
several  note  for  the  amount  together  with  A.  and 
as  her  surety.  The  note  so  signed  was  then 
handed  to  the  plaintiff,  who  procured  it  to  be 
signed  by  B.,  without  the  defendant's  consent  or 
knowledge : — Held,  that,  assuming  the  note  to 
have  been  completely  issued  when  it  was  signed 
by  B.,  this  was  an  alteration  of  the  note  and  of 
the  defendant's  liability  in  a  material  point,  and' 
that  the  defendant  was  consequently  discharged. 
Gardner  v.  Walsh,  5  El.  &  Bl.  83 ;  24  L.  J., 
Q.  B.  285  ;  1  Jur.,  N.  S.  828. 

AfBTing  Seal.] — To  an  action  on  a  guarantee, 
the  defendant  pleaded  that,  whilst  the  guarantee 
was  in  the  hands  of  the  plaintiff,  it  was,  without 
the  defendant's  knowledge,  by  some  person  to 
him  unknown,  altered  in  a  material  particular, 
by  affixing  a  seal  by  and  near  to  his  signature,  as 
and  for  his  seal,  thereby  causing  the  guarantee  to 
purport  to  have  been  sealed  by  him,  and  to  be 
his  deed ;  by  reason  whereof  the  guarantee 
became  void  in  law  : — Held,  that  the  plea  was  an 
answer  to  the  action.  Davidson  v.  Cooper,  13 
M.  &  W.  343  ;  12  L.  J.,  Ex.  467— Ex.  Ch. 

Ineertiiig  XTnimportant  Word.] — ^A.  agreed  to 
do  for  B.  &  Co.  all  the  wood-work  on  an  iron 
ship  which  they  were  building  for  H.  &  Co.,  ac- 
coraing  to  a  certain  tender,  the  whole  to  be  com- 
pleted for  3,800Z.  The  contract  or  tender  con- 
tained the  following  clause  :  '^  Any  Important 
work  not  mentioned  in  this  tender  that  may  be 
required  to  be  done  by  the  owners,  to  be  paid  for 
by  them,  in  addition  to  the  amount  herein  speci- 
fied." The  work  was  undertaken  by  A.  for 
B.  k  Co.,  upon  the  faith  of  a  guarantee  as  follows  : 
'*  In  consideration  of  your  contract  with  B.  k  Co. 
for  the  wood-work  of  an  iron  ship  now  building 
by  them  for  M.  &  Co.,  we  hereby  guarantee  the 
payment  to  you  according  to  the  contract."  The 
word  **  important "  in  the  contract  was  inserted 
by  A.,  witn  the  consent  of  B.  &  Co.,  after  the 
guarantee  was  signed  by  C. : — Held,  that  the 


contract  bound  B.  &  Co.  for  extra  work  done, 
they  being  the  persons  referred  to  therein  as  the 
owners,  and  that  the  insertion  of  the  word  "  im- 
portant "  had  no  material  effect  upon  the  liability 
of  C.  under  the  guarantee.  Andrews  v.  Lawrence j 
19  C.  B.,  N.  S.  768— Ex.  Ch. 

In  whose  Custody.] — Several  directors  of  a 
banking  company,  amongst  whom  was  the  de- 
fendant, signed  a  document,  whereby  they 
severally  undertook  to  pay  a  sum  of  money  to  the 
bank,  the  intention,  however,  being  that  they 
should  only  be  bound  each  for  a  proportion. 
The  defendant  and  some  others  paid  their  pro- 
portion, and  the  secretary  then  struck  out  their 
names  without  the  knowledge  of  the  defendant, 
he  being  under  the  impression  that  the  legal 
effect  of  the  document  was  what  had  been  in- 
tended. An  action  was  brought  against  the  de- 
fendant on  this  document  to  recover  the  whole 
amount  secured  : — Held,  that  the  document  was 
in  the  custody  of  the  bank  as  distinguished  from 
the  individual  directors,  and  that  the  above 
material  alteration,  therefore,  discharged  the  de- 
fendant. Bank  of  Hindostan,  China,  and  Japan 
V.  SmUh,  36  L.  J.,  C.  P.  241  ;  16  L.  T.  518. 


10.  Payment. 

Subsequently  Avoided.!— A  surety  is  not  dis- 
charged by  the  fact  of  the  creditor  having  in- 
nocently received  payment  from  the  principal 
debtor,  if  such  payment  has  been  subsequently 
avoided  as  a  fraudulent  preference  under  the 
bankruptcy  laws  by  the  assignees  of  the  debtor, 
and  they  have  recovered  from  the  creditor  the 
sum  paid.  Petty  v.  Coohe,  6  L.  R..  Q.  B.  790 ; 
40  L.  J.,  Q.  B.  281  ;  25  L.  T.  90 ;  19  W.  R.  1112. 

S.,  and  the  defendant  as  his  surety,  made  and 
delivered  to  the  plaintiff  a  joint  promissory 
note,  for  the  payment  of  money  due  from  8. 
to  the  plaintiff.  8.  paid  to  the  plaintiff  the 
amount  of  the  note,  and  the  plaintiff  in  good 
faith  received  such  amount,  but  at  the  time  of 
making  the  payment,  8.  was  in  insolvent  cir- 
cumstances, and  made  the  payment  in  contem- 
plation of  bankruptcy,  of  which  the  plaintiff 
was  ignorant.  After  the  time  of  payment,  S. 
made  an  assignment  to  trastees  for  the  benefit 
of  his  creditors.  The  trustees  elected  to  treat 
the  payment  by  8.  to  the  plaintiff  as  a  fraudu- 
lent preference,  and  the  plaintiff  paid  the  amount 
to  them  : — Held,  that  the  plaintiff  had  a  right 
to  maintain  an  action  against  the  defendant, 
and  that  the  latter  was  not  discharged  from 
liability  in  respect  of  the  note.    Ih, 

Time  of.] — Where"  an  obligee  of  a  bond  re- 
ceives the  whole  principal  after  it  is  payable,  he 
cannot  recover  interest  in  an  action  on  the  bond, 
as  solvet  post  diem  is  a  good  plea.  Dixon  v. 
Parkes,  1  Esp.  110 ;  8.  P.,  sed  quaere,  Hellisr 
V.  Franklin,  1  Stark.  291. 

To  whom.] — A  payment  by  the  obligor  of  a 
bond  to  the  obligee,  to  whom  the  obligor  is  also 
otherwise  indebted,  cannot,  without  some  cir- 
cumstances to  shew  that  it  was  intended  to  be 
made  in  discharge  of  the  bond,  be  so  applied  in 
favour  of  a  surety  of  the  obligor,  in  an  action 
upon  the  bond,  under  the  plea  of  payment. 
Plomer  v.  Lofhg,  1  8tark.  153. 

Payment  of  a  bond  debt  to  one  of  two  trustees 


225 


PRINCIPAL   AND    SVBETY— Discharge  of  Surety. 


226 


is  a  good  dischaif^e  as  to  both.     Husband  v. 
DatU,  10  C.  B.  645  ;  20  L.  J.,  0.  P.  118. 

Appropriatioii  of  Paymentf  by  Party  g^^- 
raateed.] — ^A.  &  Co.,  bankers,  advanced  2,0OOZ.  to 
B.,  a  customer,  by  placing  it  to  the  credit  of  his 
general  current  account,  and  took  as  security  a 
series  of  ten  promissory  notes,  maturing  at  the 
rate  of  one  per  week  during  a  period  of  ten 
weeks.  C,  as  surety  for  B.,  gave  a  written  un- 
dertaking that,  if  the  notes  were  not  paid,  he 
would  secure  the  debt  by  a  mortgage  upon  pro- 
perty of  bis  own.  Moneys  were  paid  into  B.'s 
account  more  than  sufficient  to  meet  the  bills  if 
they  had  been  so  applied,  but  as  the  account  was 
at  the  same  time  largely  drawn  upon,  it  was  at 
the  dates  of  the  maturing  of  the  bills  constantly 
overdrawn  : — Held,  that  A.  &  Co.  having  re- 
ceived moneys  which  they  might  have  applied 
to  the  satisfaction  of  the  notes,  were  bound  so  to 
have  applied  them  to  the  relief  of  the  surety, 
before  applying  them  to  the  liquidation  of  the 
current  account,  and  that  the  surety  was  conse- 
quently discharged.  Kinnaird  v.  Webfter,  10 
Ch.  D.  139  ;  48  L.  J.,  Ch.  348  ;  39  L.  T.  494  ;  27 
W.R.212. 

Certain  of  the  directors  of  a  company  guaran- 
teed personally  to  the  company's  bankers  the 
drafts  of  the  s^nt  of  the  company  to  the  extent 
of  1.000/.,  and  1,OOOZ.  further,  undertaking  to 
provide  the  bankers  with  funds  to  meet  the  ac- 
ceptances before  maturity.  The  company  kept 
a  current  account  with  the  bankers,  and  the 
drafts  of  its  agent  were  from  time  to  time 
honoured  and  debited  to  this  current  account. 
One  of  the  guarantors  died  and  his  estate  was 
under  the  administration  of  the  court.  The 
company*s  current  account  had  been  constantly 
overdrawn  ;  at  the  date  of  the  testator's  death  it 
was  overdrawn  to  the  amount  of  1,605/.  ISs.  6d.  ; 
and  the  company  was  now  in  liquidation  : — 
Held,  that  the  guarantees  given  were  a  continn* 
ing  security  not  satisfied  by  the  earlier  credits 
in  the  corrent  account,  and  that,  therefore,  the 
bankers  were  entitled  to  prove  against  the  testa- 
tor's estate  for  the  sum  of  1,605/.  18^.  6d.  and 
interest  at  four  per  cent,  from  the  date  of  the 
testator's  death.  Booths  In  re,  Browning  v. 
Baldwt'n,  40  L.  T.  248  ;  27  W.  R.  644. 

Action  on  a  bond,  dated  10th  January,  1837, 
conditioned  for  the  repayment  of  principal  and 
interest  on  the  6th  April  following,  and  given  as 
a  security  by  the  defendants  to  the  plaintiffs  on 
the  advance  of  1,000/.  by  the  plaintiffs  to  W., 
one  of  the  defendants,  who  had  then  lately 
opened  an  account  with  a  bank  of  which  the 
plaintiffs  were  trustees.  Several  sums  of  money 
had  been  paid  in  by  W.  to  the  credit  side  of 
his  account  previously  to  and  since  the  execution 
of  the  bond  : — Held,  there  being  evidence  to 
lead  to  such  a  conclusion,  that  the  bond  was 
given  as  a  continuing  security,  and  was  not  dis- 
charged by  the  sums  paid  in  by  W.  Henniker 
▼.  ^Vigg,  4  Q.  B.  792  ;  D.  &  M.  160  ;  7  Jur. 
1058. 


.] — The  plaintiffs,  in  an  action 
against  the  co-obligor  of  the  defendant  on  the 
joint  and  several  indemnity  bond  of  both  of 
them,  accepted  from  the  former  215/.,  the 
damages  being  at  that  time  unliquidated,  and 
gave  a  receipt  for  that  sum,  stating  it  to  be 
in  dischajqge  of  the  damages  and  costs  in  that 
Action  : — Held,  that  this  receipt  did  not  shew 
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that  the  plaintiffs  had  accepted  the  215/.  in 
satisfaction  of  the  entire  claim  to  indemnity 
under  the  bond  ;  and  therefore  that  they  were 
entitled  to  recover  a  further  sum  against  the 
defendant.  Field  v.  Robiiis,  2  N.  &  P.  226 ;  8 
A.  &  E.  90 ;  1  W.,  W.  &  II.  145  ;  2  Jur.  855. 

A.  gave  B.  a  bond  to  secure  an  annuity,  and 
before  any  payment  became  due  A.  lent  B.  a 
sum  of  money,  on  which  it  was  agreed  that  B. 
should  retain  the  payments  of  the  annuity,  as 
they  became  due,  till  that  sum  was  discharged  ; 
the  agreement  to  retain  held  a  good  plea  to  an 
action  on  the  bond,  such  agreement  and  retainer 
being  equivalent  to  a  plea  of  solvit  ad  diem. 
Sturdy  v.  Arnaud,  3  T.  R.  699. 

A.,  as  surety,  became  bound  to  the  guardians 
of  a  poor-law  union,  by  a  bond  conditioned,  that 
the  treasurer  of  the  union  should  discharge  the 
duties  of  his  office  "  by  receiving  all  moneys 
tendered  to  be  paid  to  guardians,  by  paying,  out 
of  the  moneys  in  his  hands  of  the  guardians, 
nil  orders  on  him  drawn  on  their  behalf,"  and 
that  he  should  pay  over  to  the  guardians  all 
balances,  moneys,  &c.,  due  to  the  union.  The 
treasurer,  who  was  a  com  factor,  had  extensive 
dealings  in  com,  and  opened  accounts  in  trade 
with  the  overseers  of  the  townships  who  were 
farmers.  No  money  was  received  from  these 
to\vnship8,  but  it  was  the  practice  of  the  trea- 
surer to  debit  the  overseers  in  his  trade  account 
with  the  amount  of  the  poor-rate  ordered  by  the 
guardians  to  be  paid,  and  then  to  debit  himself 
with  the  amount  as  paid  to  him  as  treasurer. 
His  accounts  were  audited  half-yearly,  and  the 
credits  on  the  com  were  allowed  by  the  auditor 
as  payments  in  money.  At  the  last  audit  the 
auditors  found  that  the  sum  of  239/.  Is.  lOd.  was 
due  from  him  to  the  guardians  : — Held,  that  the 
surety  was  liable,  inasmuch  as  between  the 
treasurer  and  the  overseers  money  hod  in  fact 
passed.  Pattison  v.  Bvlford  Union^  1  H.  &  N. 
523  ;  26  L.  J.,  Ex.  115  ;  3  Jur.,  N.  S.  lie- 
Ex.  Ch. 

A.  guaranteed  the  payment  to  B.  of  two  bills 
of  exchange  accepted  by  C.  C.  afterwards 
handed  over  the  amount  of  the  bills  to  B.  A 
fiat  having  issued  against  C,  his  assignees  re- 
covered the  money  from  B.  as  having  been  paid 
by  way  of  fraudulent  preference.  In  an  action 
by  B.  against  A.  upon  the  guarantee,  A.  pleaded 
that  C.  had  paid,  and  B.  had  received,  the  money 
in  satisfaction  : — Held,  that  this  payment  did 
not  amount  to  a  satisfaction.  Pritchard  v. 
Hitchcock,  6  M.  &  G.  851 ;  6  Scott,  N.  R.  851  ; 
12L.J.,  C.  P.  322. 

Condnot.] — A  treasurer  of  a  poor-law  board 
entered  with  sureties  into  a  bond,  with  a  condi- 
tion that  he  should  honestly,  diligently,  and 
faithfully  perform  the  duties  of  his  office,  one  of 
which  was  to  pay  orders  for  money  which  should 
be  drawn  upon  him  by  the  guardians.  He  was  a 
banker,  issuing  his  own  notes.  On  a  Friday  he 
paid  orders  drawn  upon  him  by  the  guardians, 
partly  in  cash  and  partly  in  his  own  notes  ;  and 
again  on  Monday  forenoon  paid  similar  orders 
in  a  similar  way,  and  also  gave  in  exchange  for 
their  order,  in  favour  of  persons  from  London,  a 
common  banker's  draft  upon  London,  which  was 
afterwards  dishonoured.  The  bank  stopped  pay- 
ment on  Monday  afternoon : — Held,  that  the 
sureties  were  discharged,  because  as  to  the  notes 
given  on  Friday,  the  guardians  having  kept  them 
during  Saturday,  conclusively  elected  to  treat 

I 


227 


PRINCIPAL    AND    SVEETY—DiscJiarge  of  Surety. 


228 


the  orders  as  paid ;  as  to  all  the  notes,  the 
guardians,  who  were  entitled  to  receive  cash, 
thought  fit  to  receive  the  notes ;  and  as  to  the 
banker*8  draft  upon  London,  the  guardians  re- 
ceived it  for  their  own  convenience.  Lichfield 
Uniirti  (^Gvardhuis)  v.  Green,  I  H.  &  N.  83-1  ; 
26  L.  J.,  Ex.  140  ;  3  Jur.,  N.  8.  247. 

Pleading.] — Action  on  a  bond  for  the  penal 
sum  of  12,00OZ.  The  declaration  set  forth  the 
condition  which  was  for  the  payment  of  6,000/. 
with  interest,  and  assigned  as  a  breach  the  non- 
payment of  the  6,000/.  (omitting  interest).  Plea, 
that  the  defendant  paid  the  6,000/.  with  interest 
according  to  the  form  and  effect  of  the  condition, 
is  bad.  Bishtm  v.  Evans,  2  C,  M.  &  R.  12  ;  3 
D.  P.  C.  736 ;  1  Gale,  76  ;  5  Tyr.  639. 

Payment,  by  whom.] — Action  on  a  bond. 
Plea,  payment.  200/.  having  been  lent  by  the 
plaintiff  to  the  defendant  on  his  bond,  through 
M.,  the  defendant's  attorney,  and  who  acted  for 
him  generally  as  his  agent  in  his  pecuniary 
affairs,  and  repayment  being  afterwards  de- 
manded, M.  obtained  from  his  banker  (the  real 
plaintiff)  an  advance  of  400/.  for  himself,  deposit- 
ing the  bond  and  another  bond  as  a  security  for 
repayment,  stating  in  a  letter  to  the  plaintiff 
that  he  had  laid  down  the  money  to  prevent  her 
any  further  inconvenience.  The  defendant  was 
not  aware  of  the  application  for,  or  of  the  re- 
payment of  the  200/. : — Held,  that  this  was  not 
a  payment  by  the  defendant.  Lucas  v.  Wilkin- 
son, 1  H.  &  N.  420  ;  26  L.  J.,  Ex.  13. 

11.  Reservation  OF  Rights  AGAINST  Subety. 

Bole.  ] — It  is  a  general  rule  that  a  creditor  may 
give  time  to  the  principal  debtor  without  dis- 
charging his  right  against  the  surety,  provided 
he  expressly  reserves  such  right.  Circumstances 
may,  however,  prevent  that  rule  from  having 
effect.  Owen  v.  Hornan,  4  H.  L.  Cas.  997  ;  1 
Eq.  R.  370  ;  17  Jur.  861. 

Covenant  not  to  Sue.] — By  a  deed  under  the 
Bankruptcy  Act,  1861,  the  principal  debtor  as- 
signed all  his  property  to  trustees  to  sell,  with 
l^ower  to  them  to  advance  moneys  necessary  for 
converting  the  prepared  earth,  part  of  the  pro- 
peity  assigned,  into  bricks,  and  for  selling  the 
same,  and  ultimately  to  pay  thereout  rateably,  so 
far  as  it  would  extend,  the  debts  of  the  several 
creditors.  It  was  also  declared  that  the  creditora 
did,  "  subject  to  the  proviso,  acquit,  release,  and 
for  ever  discharge  "  the  debtor ;  and  then  followed 
a  proviso  that  any  creditor  who  had  any  security 
for  his  demand,  or  to  the  payment  whereof  any 
person  was  liable  as  surety  for  the  debtor,  might 
execute  the  deed  without  prejudice  to  such 
security  or  to  the  claim  against  any  surety  : — 
Held,  that  the  deed  operated  only  as  a  covenant 
not  to  sue,  and  not  as  a  release  extinguishing  the 
debts,  and  that,  therefore,  the  creditors'  rights 
against  any  surety  of  the  debtor  were  legally 
reserved.  Bateson  v.  Gosling,  7  L.  R.,  C.  P.  9  ; 
41  L.  J.,  C.  P.  53  ;  25  L.  T.  570  ;  20  W.  R.  98. 

A.  and  B.  entered  into  a  joint  and  several  bond, 
conditioned  for  payment  of  moneys  due  by  B.  to 
a  bank.  After  the  making  of  the  bond,  the  bank, 
without  the  privity  or  consent  of  B.,  executed  a 
deed,  whereby  the  bank  released  B.  from  all 
actions,  &c.,  with  a  proviso  that  nothing  therein 
contained  was  to  extend  to  prevent  the  bank 


from  suing  any  other  person  than  B.,  who  might 
be  liable  to  make  good  to  the  bank  any  money 
due  from  B.,  or  as  being  jointly  or  severally 
bound  with  B.  in  any  bond,  &c.,  as  if  the  deed 
had  not  been  executed,  it  being  understood  and 
agreed,  that  as  regards  any  such  suits,  the  deed 
should  not  operate  or  be  pleaded  in  bar  or  as  a 
release  : — Held,  first,  that  this  deed  operated 
only  as  a  covenant  not  to  sue  B.,  and  not  as  a 
release.  Price  v.  Barker,  4  EL  &  Bl.  760 ;  24 
L.  J.,  Q.  B.  130  ;  1  Jur.,  N.  S.  775. 

Held,  secondly,  that  A.  was  not  discharged  bj 
the  execution  of  the  deed  without  his  consent 
the  effect  of  a  covenant  not  to  sue  the  principal 
debtor  qualified  by  a  reserve  of  the  remedie! 
against  a  surety  being  to  allow  the  surety  to  re 
tain  all  his  remedies  over  against  the  principal 
and  the  covenant  not  to  sue  operating  only  s< 
far  as  the  rights  of  the  surety  may  not  be  affected 
lb. 

Exprees  Beeervation.]  — A  surety  by  deec 
guaranteed  the  payment  of  a  banking  curren 
account,  and  agreed  that  no  composition  wit) 
the  principal  debtor  should  discharge  his  liabilit} 
The  principal  debtor  entered  into  a  deed  of  com 
position  with  his  creditors,  which  contained  a 
absolute  release  of  his  debts  : — Held,  that  th 
surety  was  not  discharged  by  the  release  of  th 
principal  debtor.  Union  Bank  of  Manchester ' 
Beech,  3  H.  &  C.  672  ;  34  L.  J.,  Ex.  133  ;  1 
L.  T.  499  ;  13  W.  R.  922. 

A  transaction  which  would  otherwise  operai 
as  a  release  of  a  surety,  such  as  giving  time  1 
the  principal  debtor,  will  not  have  that  effec 
cither  at  law  op  in  equity,  if  the  remedy  again 
the  surety  is  expressly  reserved.  Boaler 
Mayor,  10  C.  B.,  N.  S.  76  ;  34  L.  J.,  C.  P.  23( 
12  L.  T.  457  ;  13  W.  R.  775. 

It  is  a  rule  of  law  that  a  creditor  may  suspei 
his  right  for  ever  against  the  principal  debtc 
and  yet  preserve  his  rights  against  the  suret 
When  a  debtor  executed  a  deed  which  contain 
a  release  from  his  creditors,  followed  by  a  provi 
reserving  any  rights  his  creditors  might  ha 
against  any  other  i)ei"sous  in  respect  of  any  d€ 
due  by  the  debtor,  either  alone  or  jointly  wi 
any  other  persons ; — Held,  that  a  surety  was  r 
released.  Green  v.  Wynn,  7  L.  R.,  Eq.  28  ; 
L.  J.,  Ch.  76  ;  19  L.  T.  553  ;  17  W.  R.  ' 
Affirmed,  4  L.  R.,  Ch.  204  ;  38  L.  J.,  Ch.  220  ; 
L.  T.  131  ;  17  W.  R.  385. 

If  A.,  the  creditor  of  B.,  by  bills,  for  which 
and  D.  are  sureties,  by  a  deed  to  which  B.  and 
are  parties,  discharges  B.  and  C,  reserving 
remedies  against  D. ;  such  reservation  is  not 
feated  by  a  stipulation  that  the  bills  shall 
delivered  up  ;  it  appearing  that  such  stipulat 
was  intended  to  be  so  modified  .as  to  give  to 
the  benefit  of  such  reservation.  Malthy  v.  C 
stairs,  1  M.  &  R.  549  ;  7  B.  &  C.  735. 

A  release  to  one  of  two  sureties  who  had 
tered  into  a  joint  and  several  covenant  to  paj 
annuity,  in  default  of  payment  by  the  gran 
was  accompanied  by  a  proviso  that  the  rel< 
should  not  prejudice  the  right  of  the  grante< 
enforce  payment  against  the  grantor,  and 
other  surety,  or  either  of  them  : — Held,  that 
proviso  restrained  the  operation  of  the  rele 
and  that  the  liability  of  the  co-surety  was 
affected  by  the  release.     Thompson  v.   Xae*. 
C.  B.  540  }  16  L.  J.,  C.  P.  75. 

To  an  action  by  payee  against  maker  of  a 
missory  note.    Plea,  that  the  note  was  mad< 
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him  and  G.,  and  that  the  plaintiff  afterwards,  by 
deed-poll,  released  6.,  whereby  the  defendant  was 
released.  The  deed,  by  which  it  appeared  that 
the  creditors  of  G.  agreed  to  accept  a  composition, 
contained  a  clause  that  it  should  not  extend  to 
invalidate  notes  upon  which  other  parties  might 
be  jointly  liable  with  G.,  or  prejudice  the  claim 
of  any  creditor  against  a  surety  of  G. : — Held, 
that  the  deed  did  not  release  the  defendant. 
North  v.  Wakefield,  13  Q.  B.  536  ;  18  L.  J.,  Q.  B. 
2H;  13  Jur.  731. 

A.  gave  a  promissory  note  payable  to  B.  (for 
which  A.  had  received  no  consideration)  as  a 
Becnrity  for  goods  to  be  sold  to  B. .  on  credit  ; 
and  B.  indorsed  the  note  over  to  the  creditors. 
B.  afterwards  executed  a  deed  of  composition 
with  the  creditors,  by  which  he  undertook  to 
pay  his  debt  to  them  by  instalments,  that  they 
shoold  not  be  prevented-  by  that  arrangement 
from  suing  on  any  securities  which  they  held, 
and  that  on  default  in  paying  the  instalments 
the  deed  should  be  void : — Held,  that  the  delay 
granted  to  B.  by  this  agreement  did  not  dis- 
charge A.     Nichoh  y.  Karris,  3  B.  &  Ad.  41. 

8emble,  that  to  reserve  a  creditor's  right 
againgt  a  Burety  there  must  be  a  distinct  ex- 
pression of  intention  to  reserve  it.  Ocerend, 
Gumey  «J  Co.  v.  Oriental  I^inancial  Corporation, 
7  L.  R.,  H.  L.  348  ;  31  L.  T.  322.  Affirming  7 
L.  R..  Ch.  142  ;  41  L.  J.,  Ch.  332  ;  25  L.  T.  813  ; 
20  W.  B.  253. 

Knowledge  of  Arrangement  with  Frinoipal.] — 
A  declaration  alleged  that  the  defendant,  by  ar- 
ticles of  agreement  under  seal,  which  recited  that 
R.  M^G.  had  opened  an  account  with  the  plaintiffs 
(a  banking  company),  agreed  to  guarantee  and 
be  accountable  for  the  payment  of  all  sums  of 
money  which  were  or  thereafter  should  become 
due  to  the  plaintiffs  from  R.  M*G.,  by  reason  of 
any  money  advanced  or  owing,  or  thereafter  to 
be  advanced  or  owing  on  the  banking  account, 
from  R.  M*G.,  stating  that  such  guarantee  was 
limited  to  500/.,  and  was  to  be  a  continuing 
guarantee  ;  and  providing  that  in  case  of  bank- 
ruptcy or  insolvency,  not  only  the  500Z.  should 
be  paid  to  the  plaintiffs  by  the  defendant,  but 
that  they  should  be  at  liberty  to  apply  the  whole 
of  the  dividends  receivable  on  their  whole  debt 
in  discharge  of  the  part  not  guaranteed ;  that 
599/.  13*.  \d.  became  due  upon  the  advance  of 
moneys  by  the  plaintiffs  to  R.  M'G.,  yet  that  R. 
M*G.  did  not  p)ay  the  same,  and  thereby  the  de- 
fendant became  liable  to  pay  500/.,  the  amount 
of  his  guarantee.     To  this  tie  defendant  pleaded, 
that  no  part  of  the  599/.  13«.  4r/.  was  due  or 
owing  from  B.  M*G.  to  the  plaintiffs  on  the  bank- 
ing account.     Another  ^ea  was,  that,  after  the 
accruing  of  the  debt  of  K.  M*G.  to  the  plaintiffs, 
he  was  Indebted  to  them  in  1,100/.,  of  which  the 
599/.  13#.  Ad.  was  part,  and  was  also  indebted  to 
other  penons,and  was  in  insolvent  circumstances, 
and  unable  to  pay  the  plaintl^  and  his  other 
creditors  their  debts  in  lull,  and  that  thereupon 
he  agreed  with  the  plaintiffs   and   his   other 
creditors  to  pay,  and  the  plaintiffs  and  the  other 
creditors  mutually  agreed  with  each  other  and 
with  R.  M'G.  to  accept  from  him  a  composition 
of  10«.  (m7.  in  the  pound,  as  a  composition  in  dis- 
charge of  the  respective  debts ;  and  the  plea  then 
slated  the  payment  by  R.  M'G.  of  the  composition 
to  the  plaintiffs.     Replication,  that  the  plaintiffs 
entered  into  the  composition  with  the  knowledge 
of  the  defendant,  and  upon  the  agreement  that 


it  should  not  discharge  the  defendant  from  his 
liability  upon  the  guarantee  ;  which  was  denied 
by  the  rejoinder.  At  the  trial,  the  facts  stated 
in  the  replication  were  found  by  the  jury,  and 
the  judge  told  them  that  under  those  circum- 
stances they  ought  also  to  find  the  second  issue 
for  the  plaintiffs,  which  they  accordingly  did  : — 
Held,  on  a  rule  to  arrest  the  judgment,  that  the 
replication  to  the  fourth  plea  was  good,  inas- 
much as  it  did  not  appear  that  the  reservation 
of  the  plaintiffs'  rights  against  the  defendant  was 
unknown  to  the  other  creditors.  Davidson  v. 
M'Gregor,  8  M.  &  W.  755. 

Where  upon  giving  time  to  a  principal  debtor 
there  is  a  reservation  of  rights  against  a  surety 
the  surety  is  not  discharged,  and  the  question 
whether  or  not  the  surety  is  informed  of  the 
arrangement  is  wholly  immaterial.  Wehh  v. 
Hewitt,  3  K.  &  J.  438. 

Intention  to  Abandon.] — A  deed  of  assignment 
contained  a  clause  providing  that  it  should  not 
affect  any  surety  *ior  any  security  which  any  of 
the  creditors  might  have,  but  if  such  security 
should  be  enforceable  against  the  debtor  or  his 
estate,  then  the  creditor  (unless  he  should  con- 
sent to  abandon  his  security)  should  be  entitled 
to  receive  dividends  upon  so  much  only  of  his 
secured  debts  as  might  remain  after  such  security 
should  have  been  realized,  after  credit  should 
have  been  given  for  the  full  value  thereof  ;  and 
a  creditor,  holding  a  policy  of  assurance  at  that 
time  valueless,  proved  for  the  full  amount  of  his 
debt  and  receive  a  dividend  thereon  : — ^Held, 
that  there  was  no  evidence  of  the  creditor's  in- 
tention to  abandon  his  security.  Parker  v, 
Anglesea  (^Marquis),  25  L.  T.  482  ;  20  W.  R.  162. 

Sorety  suing  released  Principal.] — The  plain- 
tiff, a  shareholder  in  a  banking  company,  became 
surety  for  advances  to  be  made  by  the  company 
to  the  defendant.  The  defendant  afterwards 
executed  a  composition  deed,  to  which  the  plain- 
tiff and  the  company  were  parties,  whereby  he 
assigned  his  property  to  trustees  for  the  benefit 
of  his  creditore;  and  this  deed  contained  a  stipu- 
lation for  a  reserve  of  remedies  against  sureties 
for  the  defendant.  The  plaintiff  having  been 
compelle<l  to  pay  the  debt  to  the  company  : — 
Held,  that  he  was  entitled  to  recover  back  the 
amount  from  the  defendant.  Kearslcy  v.  Cole, 
16  M.  &  W.  128  ;  16  L.  J.,  Ex.  115. 

Action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange.  Plea :  A  composition 
deed  registered  under  the  Bankruptcy  Act,  1861  ; 
the  deed  contained  no  reservation  of  rights 
against  sureties.  Replication  :  That  the  bill  was 
accepted  for  value  and  indoi"sed  to  the  plaintiff 
for  value,  and  that  if  he  had  assented  to  the 
deed  he  would  have  discharged  the  drawers. 
Rejoinder :  That  before  the  registration  of  the 
deed  the  drawers  consented  to  the  plaintiff  exe- 
cuting and  becoming  bound  by  the  deed.  The 
issue  upon  the  rejoinder  having  been  found  for 
the  defendant : — Held,  that  as  by  reason  of  such 
consent  the  plaintiff  might  have  come  in  for  the 
composition  and  have  held  the  drawers  liable  for 
the  balance,  he  was  in  the  same  position  -as  if  the 
right  to  have  recourse  to  the  drawers  had  been 
reserved  to  him  in  the  deed,  and  therefore  he  was 
boiind  by  it.  Poole  v.  Wlllats,  4  L.  R.,  Q.  B. 
630;  38  L.  J.,  Q.  B.  255;  20  L.  T.  1006;  17 
W.  R.  1009  ;  9  B.  &  S.  957. 

In  an  action  by  the  drawer  against  the  ac 
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ceptor  of  a  bill,  he  pleaded  a  composition  deed  i 
executed  by  him  before  the  bill  was  due.    The  , 
deed  contained  a  clause  reserving  the  rights  of  | 
creditors  against  sureties.     In  the  declaration 
the  bill  was  stated  to  be  payable  to  the  plaintiff,  j 
without  shewing  that  it  was  a  negotiable  instru- 1 
ment.    The  replication  alleged  that  the  bill  was 
payable  not  to  the  plaintiff  only,  but  to  the 
plaintiff   or  order ;  that  he  had  indorsed  the 
bill ;  that  the  holders  of  the  bill  at  the  time  of 
the  making  and  registration  of  the  deed  pre- 
sented the  bill  for  payment,  and  it  was  dis- 
honoured by  the  defendant.    The  plaintiff  never 
assented  to  the  deed,  and  was  compelled  to  pay 
the  amount  of  the  bill  to  the  holders,  upon  which 
he  became  the  holder.      The  replication  con- 
cluded, that  "the  plaintiff,  except  as  in  the 
replication  mentioneJi,  was  not  a  creditor  of  the 
defendant  in  respect  of  his  claim  on  the  bill :  " 
— Held,  that  there  was  no  departure  from  the 
declaration,  but  that  the  replication  was  bad 
because  the  plaintiff  was  a  creditor  and  was 
barred  by  the  deed.     Hoopef  v.  MarsJuilL  21 
L.  T.  639. 

12.  OtHEB  OASE& 

Felony  of  Third  Parties.  J—Bond  of  a  clerk  to 
commissioners  of  public  works,  conditioned  from 
time  to  time  when  so  required,  to  account  in 
writing  for  all  moneys ;  and  also  make  good 
answer  for  and  pay  the  moneys  due  on  the 
balance  of  such  accounts  to  the  commissioners. 
In  an  action  on  the  bond,  a  replication,  that 
although  he  had  accounted,  and  a  large  sum  was 
due  on  balance  of  such  account,  yet  he  did  not 
make  good  answer  for  or  pay  the  balance. 
Rejoinder,  that  he  paid  part  of  the  balance  and 
made  good  answer  for  the  residue  thus,  that  he 
was  necessarily  travelling  on  the  public  way  in 
dischaige  of  his  duty,  with  such  residue  on  his 
person,  when  the  same  was  violently  and  felo- 
niously stolen  and  taken  from  him  :— Held,  that 
the  acts  of  strangers  to  the  bond  could  not  dis- 
charge the  obligor.  Hormhy  v.  Slack,  1  Ir.  C. 
L.  R.  126. 

landlordi  Diftraining.]— Landlords  advanced 
money  to  their  tenant  on  a  joint  note  of  himself 
and  a  surety;  they  afterwards  took  a  security 
for  this  and  another  sum  advanced  at  the  same 
time,  by  an  assignment  of  furniture  of  the  tenant 
by  way  of  mortgage  :— Held,  that,  by  taking  the 
furniture  under  a  distress  for  rent  in  arrear,  they 
discharged  the  surety.  Pearl  v.  Deacon^  1  De  G. 
&  J.  461 ;  26  L.  J.,  Ch.  761  ;  3  Jur.,  N.  S.  1187. 

Surety  beooming  Principal]— Judgment  having 
been  obtained  against  a  surety,  he  entered  into  a 
new  arrangement  with  the  creditor  (iiTespective 
of  the  principal  debtor),  by  which  execution  was 
not  to  issue  while  he  kept  up  certain  policies  for 
securing  the  debt :— Held,  that  he  became  prin- 
cipal, and  not  surety,  by  the  new  an-angement, 
and  that  no  subsequent  dealing  between  the 
creditor  and  the  principal  debtor  would  annul  it. 
Reade  v.  Lowndex,  23  Beav.  361  :  26  L.  J.,  Ch. 
793;  3Jur.,N.  S.  877. 

Benewal  of  LiabiUty.]— Where  a  creditor, 
having  already  a  warrant  of  attorney  from  his 
debtor,  takes  a  promissory  note  from  him  and  a 
surety,  and  afterwards  enters  up  judgment  under 
his  warrant  of  attorney,  and  takes  the  goods  of 


the  principal  debtor  in  execution,  and  subse- 
quently withdraws  the  execution  without  the 
knowledge  of  the  surety,  he  discharges  the 
surety.  But  if  the  surety,  after  knowing  that 
the  execution  is  withdrawn,  makes  a  new  pro- 
mise, his  liability  is  restored,  and  he  cannot 
object  to  the  promise  as  being  without  considera- 
tion. Afaykew  v.  Crickets,  1  Wil.  C.  C.  418 ;  2 
Bing.  185. 

A  debtor  and  his  surety  persuaded  the  creditor 
to  accept  from  the  debtor  a  transfer  of  a  mort- 
gage  wnich  the  debtor  knew  to  be  imaginary, 
but  which  the  surety,  relying  on  the  debtor's 
statement,  believed  to  be  a  good  security.  After- 
wards, the  creditor,  at  the  request  of  the  surety 
who  suggested  to  him  that  he  was  secured  bj 
the  mortgage,  released  the  surety.  Some  friendi 
of  the  surety,  on  the  faith  of  this  release,  lem 
him  money  to  enable  him  to  compound  with  hii 
other  creditors,  which  the  creditor,  at  the  tim< 
of  giving  the  release,  knew  that  they  had  re 
fused  to  do  unless  the  release  was  given  : — Held 
that  the  creditor  was  entitled  to  be  restored  t 
his  rights  against  the  surety.  Scholefield  i 
Templer,  Johns.  156  ;  28  L.  J.,  Ch.  452  ;  5  Jur 
N.  S.  619.  Affirmed  on  appeal,  4  De  G.  &  J 
429. 

Termi  on  whicli  Belief  granted.]— Where 
surety  had  pleaded  to  an  action  on  the  gnarantei 
and  then  filed  a  bill  in  equity  for  an  injunctloi 
and  had  put  the  bankers  to  unnecessary  costs  :- 
Held,  that  he  could  only  be  relieved  in  equit 
on  paying  the  costs  at  law  subsequently  to  tl 
declaration.  Watson  v.  Alleoek,  4  De  G.,  M. 
G.  242  ;  1  Eq.  R.  231  ;  22  L.  J.,  Ch.  868  ;  1 
Jur.  668. 

III.     RIGHTS  OF  SURETY. 
1.  Contribution. 

a.  Nature  of  Liability. 

XTnder  what  Inetmrnenti.] — There  is  a  rig 
of  contribution  between  co-sureties,  whether 
separate  instruments  or  by  the  same  instrume: 
May  hew  v.  Crickets,  2  Bing.  185 ;  1  Wils.  C. 
418  ;  S,  P.,  Craythonm  v.  Swinburne,  14  V 
160. 

But  where  sureties  are  bound  by  different 
struments  for  equal  portions  of  a  debt  due  fr 
the  same  principal,  and  the  suretyship  of  each 
a  separate  and  distinct  transaction,  there  is 
right  of  contribution  between  them.     Coope 
Twynam,  1  Turn,  k  Russ.  426. 

A  bond  was  executed  by  a  princij^il  and.  t 
sureties,  with  a  stipulation  that  the  sure' 
should  not  be  discharged  by  any  new  arran 
ment  between  the  creditor  and  the  princi] 
One  of  the  sureties  compounded  with  his  • 
ditors,  and  by  the  terms  of  the  bond  the  mon 
secured  became  immediately  payable.  After  • 
the  plaintiff  signed  a  separate  undertaking  to 
come  liable  for  the  whole  amount ;  and  upon 
principal  becoming  insolvent,  the  creditor  s 
the  plaintiff  and  obtained  payment  of 
amount  due.  The  plaintiff  filed  his  bill  aga 
the  solvent  surety  in  the  first  l)ond  for  contr 
tion  : — Held,  that  he  was  entitled  to  contribu 
from  him.  Whiting  v.  Bvrke,  6  L.  R.,  Ch. 
Affirming  10  L.  R.,  *Eq.  539. 

The  doctrine  of  contribution  amongst  soi^ 
is  not  founded  in  contract,  but  is  the  resa 
general  equity  on  the  ground  of  eqaalit; 


233 


PRINCIPAL    AND    SVBETY ^liights  of  Surety. 


234 


burden  and  benefit.  Therefore,  where  three 
Fareties  are  bound  by  different  instruments,  but 
fur  the  same  principal  and  the  same  engage- 
ment, they  shall  contribute.  Veering  v.  Win- 
ekrUea  (iiiW),  1  Cox,  318  ;  2  B.  &  P.  270. 

Where  diHerent  Sharee.] — ^Where  several  par- 
ties arc  sureties  for  the  payment  of  one  sum  of 
money,  though  by  distinct  instruments,  and  one 
pays  more  than  an  equal  share  of  that  sum,  he 
may  have  contribution  from  his  co-sureties  ;  but 
if  it  is  arranged  by  contract,  which  it  may  be, 
that  each  surety  shall  be  answerable  only  for  a 
given  portion  of  one  sum  of  money,  in  such  case 
there  is  no  right  of  contribution  amongst  the 
co-sureties.  Pcndleffury  v.  Walker^  4  Y.  &  0. 
424. 


Arrmngement  for  Settlement.] — ^A.,  B., 


C,  and  D.,  at  request  of  £.,  who  was  in  pecu 
uiary  difficulties,  had  joined  with  E.  as  sureties 
in  various  promissory  notes  and  bills  of  ex- 
change, but  in  no  instance  had  they  all  four 
joined.  A.  was  liable  to  a  larger  amoimt  than 
B.,  C,  and  D.  The  creditors  of  E.  pressed  for 
|x&yment,  and  A.,  B.,  C,  and  D.  employed  W., 
a  solicitor,  to  enter  into  arrangements  with 
the  creditors  on  their  behalf,  and  the  fol- 
lowing agreement  was  drawn  up  by  W.  and 
feigned  by  A.,  B.,  C,  and  D.  : — "  We,  the  under- 
signed, hieing  jointly  liable  as  guarantors  upon 
certain  bills  of  exchange  given  in  favour  of  E., 
authorize  W.  to  act  for  us  as  our  joint  and 
several  solicitor  in  all  matters  concerning  those 
bills,  and  we  further  authorize  W.  to  take  such 
proceedings  as  he  may  think  fit  to  recover  the 
amount  of  such  bills  from  E.  In  carrying  out 
the  terms  W.  will  negotiate  to  settle  the  above 
upon  the  best  terms  he  can.  As,  however,  be- 
tween the  parties  themselves,  the  following  is 
the  basis  of  the  arrangement  inter  se  :  Upon  the 
amount  being  ascertained  for  which  the  liabilities 
can  be  discharged,  the  parties  to  this  arrange- 
ment undertake  to  provide  the  same  in  the  pro- 
|K>rtion  of  one-fourth  each,  and  all  sums  re- 
covered from  £.  are  to  be  brought  into  account 
aod  repaid  to  such  parties  in  proportion  to  their 
existing  liabilities,  or  to  the  amounts  respectively 
found  by  them."  In  a  suit  by  A.  for  contribu- 
tion : — Held,  that  upon  the  true  construction  of 
this  agreement,  the  parties  did  not  intend  to 
alter  their  existing  liabilities  and  to  take  the 
entire  liability  u|x>n  themselves  in  equal  shares, 
but  only  to  advance  the  requisite  money  in  the 
first  instance  in  equal  shares ;  and  that,  conse- 
quently, their  ultimate  rights  and  liabilities  were 
not  thereby  varied.  Arcedeckne  v.  Iloward^  45 
L.  J.,  Ch.  622— H.  L. 

Between  Wronjgdoen.] — The  principle  that  no 
rights  of  indemnity  and  of  contribution  exist  as 
between  wrongdoers  is  confined  to  cases  where 
the  transaction  is  actually  illegal  or  void,  or 
where  the  fraud  is  so  great  that  on  moral 
grounds  the  court  will  not  entertain  a  suit  for 
the  relief  of  the  malfeasors.  The  principle  is 
further  limitcl  to  cases  where  the  fraudulent  or 
illegal  transaction  is  itself  the  basis  of  the  claim, 
and  does  not  apply  where  the  transaction,  though 
leading  to  that  which  is  the  basis  of  the  claim, 
is  separable  from  it,  Potoer  v.  Hoey^  19  W.  B. 
916. 

Promiie  not  within  Statute  of  Frande.]— A 


promise  by  one  co-surety  to  indemnify  another  is 
not  within  the  4th  section  of  the  Statute  of 
Frauds,  and  therefore  need  not  be  in  writing. 
Thom4U  V.  Owk,  3  M.  &  R.  444  ;  8  B.  &  C.  728. 

Where  A.,  at  the  request  of  B.,  entered  into  a 
bond  with  him  and  C.  to  indemnify  D.  against 
certain  debts  due  from  C,  and  D.  and  B.  pro- 
mised to  save  A.  harmless  from  all  loss  by  reason 
of  the  bond  : — Held,  that  this  promise  was  bind- 
ing, although  not  in  writing,  and  that  A.  might 
recover  from  B.  the  whole  of  the  moneys  which 
he  was  compelled  to  pay  by  virtue  of  the  bond, 
Ih. 

Liability  accmee  after  Payment  of  more  than 
Share.] — A  surety  is  not  entitled  to  call  upon 
his  co-surety  for  contribution  until  he  has  paid 
more  than  his  proportion  of  the  debt  due  to  the 
principal  creditor,  even  though  the  co-surety  has 
not  been  required  by  the  creditor  to  pay  any- 
thing, provided  that  the  co-surety  has  not  been 
released  by  the  creditor.  Davis  v.  Humphrey 9 
Qnfra)  followed.  Craythorne  v.  Swinburne  (14 
Ves.  160)  discussed.  Siwwdtyn,  Ex  pa^te^  SnuiC' 
don,  In  re,  17  Ch.  D.  44  ;  50  L.  J.,  Ch.  540  ;  44 
L.  T.  830  ;  29  W.  R.  654— C.  A. 

A  surety  is  not  entitled  to  sue  his  co-sureties 
for  contribution  until  he  has  paid  on  account  of 
the  principal  debt  a  sum  greater  than  he  would 
be  obliged  to  pay  when  the  entire  liability  should 
be  fairly  apportioned  among  them.  Davis  v. 
Humphreys,  6  M.  &  W.  153  ;  4  Jur.  250. 

Joint  Surety  at  Instance  of  Plaintiff.] — Where 
the  defendant  at  the  instance  of  the  plaintiff  be- 
came a  joint  surety  for  a  third  person,  and  the 
plaintiff  was  forced  to  pay  all  the  money : — Held, 
that  he  could  not  call  on  the  defendant  for  con- 
tribution of  a  moiety  ;  aliter,  if  he  had  become 
a  joint  surety  of  his  own  motion.  Turner  v. 
Davies,  2  Esp.  478. 

Payment  without  Demand.] — Where  one  of 
two  persons,  who,  as  sureties  for  a  third, 
signed  together  with  the  principal  a  joint  and 
several  promibsory  note,  on  the  note  becoming 
due  paid  the  amount,  although  no  demand  had 
been  made  or  action  brought  against  him  by  the 
holder  : — Held,  that  such  payment  could  not  be 
considered  voluntary,  and  that  he  might  sue 
his  co-surety  for  contribution.  Pitt  v.  Purssord, 
8  M.  &  W.  538;  5  Jur.  611. 

Hatnre  of  Pajrment.] — ^A  surety  has  no  right 
to  sue  his  co-surety  for  contribution,  unless  the 
sum  paid  by  him,  and  in  respect  of  which  he 
sues,  is  his  own  money.  Gopel  v.  Swindon,  1 
D.  &  L.  888  ;  13  L.  J.,  Q.  B.  113  ;  8  Jur.  340. 

Oiying  Time  to  Surety.] — Although  time  given 
to  the  principal  will,  under  certain  circumstances, 
exonerate  a  surety,  yet  time  given  to  a  surety 
without  the  privity  of  his  co-surnty,  will  not, 
upon  his  paying  the  debt,  affect  his  right  to  con- 
tribution against  such  co-surety.  Dunn  v.  Slee,  1 
Moore,  2  ;  Holt,  399. 

A  surety  in  an  indemnity  bond  may  maintain 
an  action  against  his  co-surety,  although  he  has 
given  a  subseouent  security  to  the  obligees,  under 
which  he  paia  the  sum  conditioned  in  the  bond, 
wiliiout  the  knowledge  or  consent  of  such  co- 
surety.   Ih. 

Taking  Security  from  Principal.]— In  a*^ 
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by  a  co-Burety  against  his  companion  for  contri- 
bution on  a  bond,  it  appeared  that  at  the  time  of 
executing  the  bond  the  plaintiff  had,  unknown  to 
the  defendant,  taken  a  promissory  note  from  the 
principal  for  the  amount : — Held,  that  the  jury 
was  rightly  directed  to  say,  whether  the  plain- 
tiff and  defendant  were  co-sureties  for  the  prin- 
cipal ;  and  that,  if  the  defendant  meant  to  con- 
tend that  the  giving  the  promissory  note  was  in 
consequence  of  an  arrangement  that  the  surety 
was  to  look  solely  to  the  principal  for  repayment, 
he  should  have  asked  the  judge  to  put  that  ques- 
tion to  the  jury.  Do?ie  v.  Whalley^  2  Ex.  198  ; 
17  L.  J.,  Ex.  225  ;  12  Jur.  338. 

DiBcharge  of  Principal — Mistake.] — To  an 

action  by  the  plaintiff  to  recover  contribution 
from  the  defendant,  his  co-surety,  he  pleaded 
that  without  his  privity  or  consent  the  plaintiff 
had  agi*eed  to  discharge  the  principal.  Replica- 
tion, on  equitable  grounds,  that  the  agreement, 
by  which  it  was  alleged  the  principal  was  dis- 
charged, was  worded  by  mistake  so  as  to  include 
the  claim  sued  for,  contrai-y  to  the  intention  of 
the  parties,  and  that  the  plaintiff  did  not  other- 
wise discharge  the  principal,  and  that  the  true 
agreement  was  in  all  respects  performed  : — 
Held,  a  good  replication.     Vorlcy  v.  Barirtt,  1 

C.  B.,  N.  S.  225  ;  26  L.  J.,  C.  P.  1. 

Between  Drawer  and  Indorser  of  Accommoda- 
tion Bills.] — A.,  being  in  want  of  money,  applied 
to  the  plaintiff  and  the  defendant  to  put  their 
names  to  a  bill  for  his  benefit,  which  they  agreed 
to  do  ;  A.  drawing  the  bill,  the  plaintiff  accept- 
ing and  the  defendant  indoreing  ;  A.  at  the  same 
time  giving  the  plaintiff  and  the  defendant  a 
memorandum,  stating  that  the  bill  was  accepted 
and  indorsed  for  his  accommodation,  and  that 
he  would  pay  the  bill  when  it  became  due  ;  he, 
however,  not  being  able  to  do  so,  again  applied 
to  the  plaintiff  and  the  defendant  to  put  their 
names  to  a  second  bill,  in  order  to  meet  the  first, 
which  they  did,  the  position  of  the  names  being 
changed,  A.  accepting,  the  plaintiff  drawing,  and 
the  defendant  indorsing,  as  before.  The  plaintiff 
having  eventually  to  pay  the  amount  of  the  bill, 
brought  an  action  against  the  defendant  for  con- 
tribution as  a  co-surety  : — Held,  that  the  defen- 
dant was  a  co-surety,  and  therefore  bound  to  pay 
his  quota.  Reynolds  v.  Wliecler,  IOC.  B.,  N.  S. 
561  ;  30  L.  J.,  C.  P.  350  ;  7  Jur.,  N.  S.  1290  ;  4 
L.  T.  472. 

b.  Amount. 

Rateable  Proportion.]— It  seems  that  one  of 
several  co-sureties  in  a  bond  may  recover  against 
any  one  of  the  others  his  aliquot  proportion  of 
the  money  paid  by  him  under  the  bond,  regard 
being  had  to  the  number  of  sureties.  Cowdl  v. 
Edwards,  2  B.  &  P.  268. 

Even  though  the  insolvency  of  the  principal 
and  of  the  other  sureties  is  not  proved.    Ih, 

If  A.,  B.,  and  C.  become  bound  as  sureties  for 

D.  in  three  separate  bonds,  and  any  one  of  them 
is  compelled  to  pay  the  whole  debt  of  the  prin- 
cipal, the  two  others  are  compellable  to  con- 
tribute in  proportion  to  the  penalties  of  their 
respective  bonds.  Deerhig  v.  Winclwlsea  {Earl), 
2  B.  &  P.  270 ;  I  Cox,  318. 

A  surety  may  recover  contribution,  according 
to  the  number  of  sureties,  without  reference  to 
the  number  of  principals,  from  his  co-sureties  in 


an  action  for  money  paid.  Ktmj)  v.  Find  en,  12 
M.  &  W.  421  ;  13  L.  J.,  Ex.  137  ;  8  Jur.  65 ; 
S.  P.,  Pitt  V.  Purssord,  8  M.  &  W.  638. 

Security  obtained  by  one  Co-Surety  who  has 
paid  off  Debt.] — C.  being  indebted  to  D.,  four 
of  his  friends  joined  him  in  signing  and  giving 
four  promissory  notes  to  secure  the  payment  to 
p.  of  the  sum  of  13,000Z.  and  interest.  D.  effected 
three  policies  on  the  life  of  C.  for,  in  the  aggre- 
gate, 10,0007.     In   1867,  Lord  H.,  of  E.,  one  of 
the  co-sureties,  having  been  sued  by  D.  on  the 
notes,  paid,  with  the  assistance  of  his  father,  the 
Earl  of  E.,  the  13,000Z.  and  interest  by  a  mort- 
gage of  estates  which  w^ere  settled  upon  the  earl 
for  life  with  remainder  to  Lord  H.  of  E. ;  and 
the  earl  having  paid  the  pi-emiums  and  kept  the 
policies  on  foot,   in   September,   1871,  shortly 
after  the  death  of  C.  obtained  an  assignment 
from  D.  of  the  policies  and  received  the  10,000/. 
from  the  insurance  oflSce.    A.,  another  of  the 
four  sureties,  died.    His  estate,  which  was  stated 
to  be  insolvent,  was  being  administered  by  the 
court,  and  Lord  H.  of  E.  brought  in  a  claim 
against  it  for  contribution  in  respect  of  the  sum 
paid  to  D.  on  the  notes  : — Held,  that,  under  all 
the  circumstances  of  the  case.  Lord  H.  of  E.  and 
his    father,  the  earl,  must  be  treated  as  one 
person,  and    that   the    claim  for  contribution 
would  be  allowed,  but  only  after  Lord  H.  of  E. 
had  brought  into  account,  as  a  set-off,  the  moneys 
which  were  received  on  the  three  policies  as- 
signed to  the  earl,  credit  being  first  given  for  the 
premiums  and  other  moneys  which  had  l^ecn  paid 
in  reference  to  the  transaction.  Arced cckne,  In  /r, 
Atkins  V.  Aroedeckne,  24  Oh.  D.  709 ;  53  L.  J., 
Ch.  102  ;  48  L.  T.  725. 

One  Surety  Insolvent.] — One  of  the  sureties 
of  an  annuity  was  obliged  to  pay  the  arrears  of 
an  annuity,  a  second  was  insolvent,  and  an 
action  was  brought  against  the  third  for  con- 
tribution : — Held,  that  at  common  law  he  was 
liable  only  to  one-third,  and  not  one-half. 
Browne  v.  Lee,  6  B.  &  C.  689  ;  9  D.  &  R.  700. 

Five  directors  of  a  company  gave  their  joint 
and  several  bond  to  a  bank  to  secure  repayment 
with  interest  of  a  loan  made  by  the  bank  to  the 
company.  By  an  agreement  between  five  persons 
interested  in  the  company  of  the  first  part,  and 
the  five  directors  of  the  second  part,  after  recit- 
ing the  bond,  it  was  agreed  that,  in  pursuance 
of  an  agreement  made  upon  the  treaty  for  the 
loan  by  the  bank,  the  liability  of  the  several 
persons  parties  thereto  of  the  second  part,  under 
the  bond,  should  be  borne  and  discharged  by 
the  ten  several  persons  parties  thereto  in  equal 
shares  and  proportions,  and  that  each  of  the 
several  persons  parties  thereto  would  indemnify 
the  other  nine  against  all  actions,  &c.,  in  respect 
of  the  loan  by  the  bank  or  in  respect  of  the 
bond.  The  company  was  ordered  to  be  wound 
,  up,  and  the  bank  recovered  judgment  against 
the  obligees  of  bond  for  the  whole  amount  ol 
principal  and  interest  due  thereunder.  One  ol 
the  guarantors  had  become  insolvent.  On  a  bill 
by  two  of  the  guarantora,  who  had  under  the 
judgment  paid  more  than  their  proportion  of  the 
sum  secured  by  the  bond,  against  the  other  eii^ht 
guarantore  to  enforce  a  rateable  contributioE 
from  them  in  respect  of  the  principal,  interest 
and  costs  recovered  under  the  bond : — Held,  that 
all  t>he  solvent  guarantors  were  liable  to  con* 
tribute  rateably  in  respect  of  the  whole  amount 
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reouvered  under  the  bond,  and  that  the  extra 
liability  arising  from  the  insolyency  of  one  of 
the  guarantois  was  not  to  fall  upon  the  defen- 
dants to  the  action  at  law.  Dallas  v.  WallSj  29 
L.  T.  699. 

OotU.] — ^A.  and  B.  were  sureties  for  C,  a 
collector  of  taxes,  who  became  a  defaulter.  The 
obligees  sued  A.  and  recovered  : — Held,  that  in 
an  action  for  contribution,  brought  by  A.  against 
B..  A.  could  only  recover  half  the  amount  of  the 
verdict  against  him,  and  that  he  could  not  re- 
cover from  B.  either  the  half  of  the  taxed  costs 
of  the  obligees,  or  the  half  of  his  own  costs  of 
defending  the  action  brought  by  the  obligees. 
Xnight  V.  Hughe*,  3  C.  &  P.  467  ;  M.  &  M.  247. 

Held,  also,  that  if  A.,  after  the  verdict  in  the 
action  against  him  on  the  bond,  obtained  a  sum 
of  money  from  C,  he  must  take  that  in  reduction 
of  the  amount  of  the  verdict,  and  could  not 
apply  it  either  to  pay  his  own  costs  or  the  taxed 
costs  of  the  obligees.    Ih. 

A.  deposited  with  the  defendant,  as  a  security 
for  goods,  a  bill  accepted  by  the  plaintiff,  for 
which  the  plaintiff  had  received  no  value.  A. 
afterwards  paid  for  the  goods,  and  asked  for  the 
restoration  of  the  bill ;  but  the  defendant  in- 
dorsed it  for  value  to  G.,  who  sued  the  plaintiff 
and  recovered  : — Held,  that  the  plaintiff  might 
recover  from  the  defendant  the  amount  of  the 
bill  as  money  paid  to  the  use  of  the  defendant, 
bat  not  the  costs  of  the  action  by  G.  against  tho 
plaintiff.  Jiltaden  v.  Charles,  7  Bing.  24G  ;  5 
M.  k  P.  14. 

Where  the  plaintiff  and  the  defendant  exe- 
cuted as  sureties  a  warrant  of  attorney,  given  as 
a  collateral  security  for  a  sum  of  money  ad- 
vanced on  mortgage  to  the  principals,  and  on 
defaalt  being  made  by  the  pnncipfds,  judgment 
was  entered  up  on  the  warrant  of  attorney,  and 
execution  issued  against  the  plaintiff: — Held, 
that  he  was  entitled  to  recover  from  the  defen- 
dant, as  his  co-surety,  a  moiety  of  the  costs  of 
such  execution.    Kemp  v.  Finden,  infra. 

Intereit.] — When  one  of  several  sureties  has 
paid  the  principal  debt,  and  some  of  the  co- 
sureties are  insolvent,  he  is  entitled  as  against 
the  solvent  sureties  to  be  repaid  their  numerical 
shares  of  what  he  has  paid  with  intercut  from 
the  time  of  payment,  although  the  instrument 
does  not  contain  any  express  indemnity  so  as  to 
carrv  interest  as  on  a  specialty.  Ilitchman  v. 
Stewart,  3  Drew.  271  ;  24  L.  J.,  Ch.  690  ;  1  Jur., 
N.  S.  839. 

A  surety,  who  is  indemuiiicd  against  all  loss 
by  his  principal,  and  who  is  compelled  to  pay 
the  debt  of  his  princi|>al,  is  entitled  to  interest 
upon  the  amount  so  paid,  though  interest  was 
not  expressly  mentioned  in  the  contract  between 
them,  and  though  there  was  not  any  demand  of 
interest,  and  though  the  claim  in  respect  thereof 
was  not  made  until  many  years  after  payment. 
Peire  v.  Duncomhe,  2  L.,  M.  &  P.  107  ;  20  L.  J., 
Q.  B.  242  ;  15  Jur.  86. 

Use  of  Beeognizanco.] — When  one  of  two 
sureties  has  paid  the  full  amount  of  a  receiver's 
recognizance,  he  is  entitled  to  use  the  recogni- 
zance for  the  purpose  of  recovering,  out  of  the 
estate  of  his  co-surety,  not  only  one-half  of  the 
sum  so  paid  by  him,  but  also  interest  thereon 
from  the  date  of  payment.  Swan,  In  re,  4  Jr. 
B.,  Eq.  208— C.  A, 


Sureties  in  a  recognizance  contribute  in  pro- 
portion to  the  amounts  for  which  they  were 
respectively  originally  bound.  MacDauglas,  In 
re,  10  Ir.  K.,  Eq.  269— C.  A. 

0.  Proceedings. 

AotioxL] — ^A  surety  may  recover  contribution 
from  his  co-surety  in  an  action  for  money  paid. 
Kemp  V.  Fhiden,  12  M.  &  W.  421 ;  13  L.  J.,  Ex. 
137  ;  8  Jur.  65. 

A.  mortgaged  an  estate  to  B.,  in  which  C. 
joined  as  a  surety ;  and  A.  and  C.  gave  a  joint 
bond  for  the  payment  of  the  sum  advanced  by 

B.  A.  afterwards,  by  indenture,  to  which  C.  was 
no  party,  sold  the  estate  to  D.,  who  engaged  to 
pay  B.  the  sum  advanced  by  him  to  A.,  and 
covenanted  to  indemnify  A.  and  C.  from  the  pay- 
ment thereof.  D.  being  afterwards  called  on  for 
payment  by  B.,  C.  advanced  to  D.  the  sum  due 
to  B.  in  discharge  of  the  mortgage  : — Held,  that 

C.  was  not  entitled  to  recover  from  D.  in  an 
action  for  money  paid,  Ora/ts  v.  Tritton,  2 
Moore,  411. 

Where  a  surety,  bound  with  his  principal  for 
the  payment  of  money  by  instalments,  takes  a 
bond  as  a  security,  he  cannot  recover  on  the  im- 
plied promise.  Toussaint  v.  Martinant,  2  T.  B. 
100. 

Evidence  of  Payment.] — In  an  action  against 
a  co-surety  in  a  bond  for  contribution,  any  de- 
claration of  the  obligee  upon  what  account  he 
received  the  money  paid  him  in  account  by  the 
princi])al  obligor  is  not  evidence  unless  made  at 
the  time  of  payment.  Dunn  v.  Slec,  1  Moore,  2  j 
Holt,  399. 

2.  Bbcoupment. 

In  what  Cases.] — A.  guaranteed  to  B.  &  Co. 
the  payment  of  all  goods  supplied  by  them  to  II. 
until  they  received  notice  from  0.  of  the  discon- 
tinuance of  the  guarantee,  "  but  so  as  A.'s  liabi- 
lity under  the  guarantee  rfiould  not  at  any  time 
exceed  250/."  H.  afterwards  became  bankrupt, 
and  owed  B.  &  Co.  for  goods  657Z.,  upon  which 
sum  they  received  a  dividend  in  the  bankruptcy. 
A.  paid  the  250Z.  under  his  guarantee : — Held, 
that  A.  was  entitled  to  receive  from  B.  &  Co.  a 
proportionate  part  of  the  dividend.  Uohson  v. 
Bass,  6  L.  R.,  Ch.  792  ;  19  W.  R.  992. 

Four  directors  of  a  company,  by  way  of  se- 
curity for  any  balance  which  might  be  due  from 
the  company  to  a  bank,  gave  the  manager  of  a 
branch  of  the  bank  their  promissory  note  for 
2,000/.,  and  the  manager  indorsed  the  note  to  the 
bank.  The  company  was  wound  up.  The  bank 
proved  in  the  winding-up  for  3,659/.  as  duo  by 
the  company  to  the  bank,  and  was  declared  en- 
titled to  a  dividend  of  1,051/.  on  that  sum.  The 
bank  afterwards  brought  an  action  against  one 
of  the  makers  of  the  note,  who  paid  the  bank 
2,067/.  for  debt  and  interest  due  on  the  note  : — 
Held,  that  the  giving  the  note  was  in  pursuance 
of  an  ordinary  contract  of  suretyship,  and  that 
the  surety  who  hud  paid  the  2,007/.  was  entitled 
to  receive  from  the  bank  a  share  of  the  dividend, 
bearing  the  same  proportion  to  the  whole  divi- 
dend as  the  sum  paid  by  him  bore  to  the  sum 
proved  for  by  the  bank.  Gray  v.  Sechham,  7 
L.  R.,  Ch.  680  ;  42  L.  J.,  Ch.  127  ;  27  L.  T.  2^0  ; 
20W.  R.  920. 

A  person  who  becomes  surety  for  a  limi 
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amount  of  a  debt  has,  on  paying  the  amount  for 
which  he  is  liable,  all  the  rights  of  a  creditor  in 
respect  of  that  amount,  and  is  entitled  to  share 
in  the  security  held  by  the  creditor  for  the  whole 
debt.     Goodwin  v.  Graij,  22  W.  R.  312. 

A  bank  held  the  guarantee  of  B.  for  their 
debtor's  account,  whereby  it  was  provided  that 
"  the  guarantee  should  extend  to  the  repayment 
of  all  moneys  which  should  at  any  time  be  due 
from  the  debtor  to  the  bank,  and  should  be  a 
continuing  guarantee  to  the  extent  of  800/.  .  ." 
and  "that  the  guarantee  should  not  be  con- 
sidered as  wholly  or  partially  satisfied  by  the 
payment  or  liquidation  at  any  time  or  times 
thereafter  of  any  sums  for  the  time  being  due, 
but  should  extend  to  and  be  a  security  for  every 
and  all  future  sum  or  sums  of  money  at  any  time 
due  to  the  bank  thereon  notwithstanding  any 
such  payment  or  liquidation  ; "  and  "  that  all 
dividends,  compositions,  and  payments  should  be 
taken  or  applied  as  payments  in  gross,  and  that 
the  guarantee  should  apply  to  secure  any  ulti- 
mate balance  due  to  the  bank."  The  debtor 
having  filed  a  petition  for  liquidation,  B.  paid 
8002.,  the  amount  of  his  guarantee,  to  the  bank. 
Upon  a  question  whether  the  bank,  or  B.,  was 
entitled  to  prove  for  the  800/. : — Held,  that  B. 
having  by  the  guarantee  contracted  himself  out 
of  his  original  right,  in  favour  of  the  bank,  the 
latter  was  entitled  to  prove  for  the  whole  amount 
of  their  debt,  including  the  800Z.  paid  by  B. 
Midland  Banking  Company,  Ex  parte,,  Sellers. 
In  re,  38  L.  T.  395. 

The  deed  of  a  surety  does  not  extinguish  the 
simple  contract  debt  of  the  principal.  White  v. 
Cuyler,  6  T.  R.  1 76  ;  1  Esp.  200. 

A  surety  may  in  equity  compel  his  principal  to 
relieve  him  of  his  liability  by  payment  of  the 
debt.     Antrobus  v.  Davidson,  3  Mer.  578. 

Amount.] — A  surety  who  compounds  a  debt 
for  which  his  principal  and  himself  have  be- 
come jointly  liable,  and  takes  an  assignment 
of  that  debt  to  a  trustee  for  himself,  can  only 
claim  against  his  principal  the  amount  which  he 
has  actually  paid.  Heed  v.  Morris,  2  Mylne  &  C. 
361  ;  1  Jur.  233. 

The  plaintiff  and  defendant  being  joint  makers 
of  a  promissory  note,  the  defendant  as  principal, 
and  the  plaintiff  as  his  surety,  the  defendant 
covenanted  with  the  plaintiff  to  pay  the  amount 
to  the  payee  of  the  note  on  a  given  day,  but 
made  default : — Held,  in  an  action  on  this  cove- 
nant, that  the  plaintiff  was  entitled,  though  he 
had  not  paid  the  note,  to  recover  the  full  amount 
of  it  bv  way  of  damages.  Loonemore  v.  B-adford, 
9  M.  &  W.  657  ;  1  D.,  N.  S.  881. 

Histake.] — The  plaintiff  was  co-surety  with 
K.  in  a  bond  given  by  B.  to  the  guardians  of 
a  union,  conditioned  for  the  due  accounting  to 
them  of  moneys  received  by  him  as  treasurer. 
At  the  time  the  bond  was  entered  into  B.  was  a 
member  of  a  banking  firm,  into  which  the  moneys 
of  the  union  were  afterwards  paid  and  drawn 
ont  by  the  guardians  by  cheques  in  their  name. 
The  firm  became  bankrupt,  and  B.  having  ceased 
to  be  the  treasurer,  the  guardians  demanded  of 
the  plaintiff,  as  such  surety,  the  balance  due 
from  B.,  the  late  treasurer.  The  plaintiff,  in 
ignorance  of  the  facts,  paid  the  money  : — Held, 
that  the  sureties  were  not  liable  on  the  bond, 
and  that  the  plaintiff  having  paid  the  money  in 
ignorance  of  the  facts,  was  entitled  to  recover 


it  back.   AfillsY.  Alderbury  Union  {Guardians), 
3  Ex.  590 ;  18  L.  J.,  Ex.  252. 

Eetainer  by  Executor.] — ^A  surety  having  paid 
the  debt  of  his  principal  is  entitled  to  rank 
as  a  simple  contract  creditor  for  the  amount, 
and,  if  made  executor,  to  retain  it  out  of  the  assets 
of  the  principal  against  all  other  creditors  of 
equal  degree.  Boyd  v.  Brooks,  34  L.  J.,  Ch. 
605  ;  12  L.  T.  38  ;  13  W.  R.  419. 


3.  Securities. 

Title  to.] — ^A  surety  is  entitled  to  the  benefit 
of  any  security  which  the  creditor  has  received 
for  the  debt,  though  he  has  received  it  after  the 
contract  of  suretvship.  Campbell  v.  JlMhtoell, 
47  L.  J.,  Q.  B.  114  ;  38  L.  T.  33. 

Harshalling  —  In  what  Cases.] — A.  having 
effected  policies  upon  his  own  life  with  an  as- 
surance ofticc,  mortgaged  them  to  the  office  as 
a  security  for  successive  loans.  In  one  of 
these  mortgages  B.  became  surety  for  repayment 
of  the  amount  borrowed.  A.  subsequently  be- 
came bankrupt,  and  B.  was  compelled  as  surety 
to  pay  part  of  the  debt.  Upon  A.'s  death : — 
Held,  as  against  his  assignee  in  bankruptcy, 
that  B.  was  entitled  to  marshal  the  securities  so 
as  to  obtain  repayment  out  of  the  balance  of  the 
several  policy-moneys  of  the  amount  which  he 
had  been  compelled  as  surety  to  pa  v.  JIt-yman 
V.  Dubois,  13  L.  R.,  Eq.  158  ;  41  L.  J.,  Ch.  224  ; 
25  L.  T.  558. 

When  given  by  Principal  to  one  Co-Surety.] 
— A  surety  who  has  obtained  from  the  principal 
debtor  a  counter-security  for  the  liability  which 
he  has  undertaken,  is  bound  to  l)ring  into 
hotchpot,  for  the  benefit  of  his  co-sureties,  what- 
ever he  receives  from  that  source,  even  though 
he  consented  to  be  a  surety  only  upon  the.  terms 
of  having  the  security,  and  the  co-sureties  were, 
when  they  entered  into  the  contract  of  suretyship, 
ignorant  of  his  agreement  for  security.  Steel  v. 
Dixon,  17  Ch.  D.  825  ;  50  L.  J.,  Ch.  591  ;  45  L.  T. 
142  ;  29  W.  R.  735. 

Transfer  of  the  Securities  on  Payment  off  of 
Mortgage  on  Premises.] — In  December,  1854, 
S.  assigned  certain  premises  and  a  policy  oi 
assurance  to  secure  the  repayment  of  a  sum  oi 
200Z.  advanced  to  him  by  W.,  and  interest.  The 
proviso  for  redemption  was  that,  on  payment  ol 
the  money,  \V.  would  reassign  the  premises  and 
policy  unto  S.,  his  executors,  admmistrators  oi 
assigns,  or  as  he  or  they  should  direct.  F.,  by  th< 
same  indenture,  as  surety,  covenanted  for  him- 
self only,  with  \V.,  that  while  the  2001,  or  anj 
part  should  remain  owing  he  would  pay  the  iu 
terest  and  premiums,  and  he  also  asi»igned  a  policy 
on  his  own  life,  and  covenanted  to  pay  the  pre 
miums.  W.  at  four  different  periods'between  Hay 
1 856, and  May,  1866,  advanced  moneys  amountiD| 
to  530/.  to  S.  on  the  security  of  the  same  pre 
mises.  S.made  default  in  the  payment  of  iiiterest 
W.  died  in  1878,  and  his  executors  made  a  denianc 
upon  F.  for  all  arrears,  which  he  paid,  and  h( 
also  paid  the  pren^ums  on  the  policy  of  S.  :— 
Held,  that  F.  was  entitled  to  have  a  transfer  o 
all  the  securities  on  paying  what  was  due  upoi 
the  mortgage  of  December,  1854.  ITorbes  v 
Jacli^wn,  19  Ch.  D.  61.')  ;  r.l  L.  J.,  Ch.   6J>0  ;  3< 
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W.  R.  652.    And  see  Kirhwood,  In  re^  1  Ir.  B., 
Ch.108. 

ladoniag  Aceeptanee.] — The  indorser  of  a 
bill  of  exchange  is  a  surety  for  the  payment  to 
the  holder,  and,  haying  paid  it,  is  entitlerl  to 
the  benefit  of  any  securities  to  cover  it  deposited 
with  the  holder  by  the  acceptor.  He  is  so  en- 
titlcxl  whether  at  the  time  of  his  indorsement 
he  knew,  or  did  not  know,  of  the  deposit  of  those 
securities.  The  surety's  right  in  this  respect  in 
DO  way  depends  on  contract,  but  is  the  result 
of  the  equity  of  indemnification  attendant  on 
the  suretyship.  Duncan^  Fox  ^  Company  v. 
Xttrth  and  Simth  Wales  Bank,  6  App.  Cas.  1  ; 
ot)  L.  J.,  Ch.  355  ;  43  L.  T.  706 ;  29  W.  R.  763— 
H.  L.  (E.). 

8.  C.  R.,  one  of  the  partners  of  R.  &  Sons, 
in  December,  1874,  deposited  with  the  N.  &  S.W. 
Bank  the  title-deeds  of  two  of  his  own  freehold 
properties,  and  signed  a  memorandum  acknow- 
ledging them  to  be  deposited  as  securities  for 
what  the  X.  &  S.  W.  Bank  might  advance  to  the 
firm  in  the  way  of  discounts.  In  November, 
1875,  D.  &  Co.  sold  to  R.  &  Sons  a  cargo  of  com 
to  be  paid  for  in  cash.  Cash  was  paid  only  for 
part.  R.  k.  Sons  offered  a  bill  of  exchange  for 
the  rest,  which  was  declined.  D.  k  Co.  were 
customers  of  the  N.  k  S.  W.  Bank.  R.  k  Sons 
said  if  D.  k  Co.  would  inquire  of  those  bankers 
they  would  find  it  would  be  all  right  with  their 
bills.  The  bank  manager  refused  to  discount 
the  bill  without  the  indorsement  of  D.  k  Co., 
but  said  that  he  believed  D.  k  Co.  would  incur 
no  more  than  a  nominal  liability  by  putting  their 
names  on  the  bill.  D.  k  Co.  thereupon  con- 
sented to  take  the  bill,  indorsed  it  in  the  ordinary 
way,  and  it  was  discounted  by  the  bank  and 
carried  to  their  credit.  In  January,  1876,  R.  k 
Sons  stopped  payment.  The  bill  became  due  in 
February,  and  was  dishonoured.  D.  k  Co.,  who 
then  became  acquainted  with  the  fact  that 
securities  had  been  deposited  with  the  bankers 
to  cover  advances  on  R.  &  Sons*  bills,  brought  an 
action  against  the  N.  k  S.  W.  Bank  to  have  the 
benefit,  so  far  as  they  would  go,  of  the  securities 
deposited  in  December,  1874,  claiming  to  be 
sureties  to  the  bankers  for  what  was  due  upon 
the  bill : — Held,  that  D.  k  Co.  were  sureties  on 
the  bill,  and  that  as  such  they  were  entitled  to 
the  benefit  of  these  securities.    Jb, 

▼endor*!  Lien— Delivery  Order.] — On  the  3rd 
of  March  goods  belonging  to  C,  lymg  at  the  St. 
Katharine  Dock,  in  the  custody  of  the  Docks 
Company,  were  bought  by  D.,  as  broker  for 
buyers  and  sellers,  for  B.&  Co.,  without  disclosing 
the  names  of  his  principals,  and  D.  indorsed  to 
them  the  delivery  order  he  had  obtained  from 
the  sellers,  on  the  representation  of  B.  k  Co.  that 
the  goods  were  wanted  for  immediate  shipment. 
They,  however,  pledged  their  interest  in  the 
goods  to  the  plaintiffs,  and  indorsed  the  order  to 
them.  On  the  prompt-day,  the  18th  of  March, 
the  plaintifib*  clerk  lodged  the  order  at  the  Lon- 
don office  of  the  Docks  Company,  with  this 
memorandum,  "  Hold  withiu  to  our  order,  and 
have  warrants  made  out  as  soon  as  poasible." 
He  was  told  that  the  warrants  would  be 
ready  with  the  goods  on  the  20th  of  March. 
Three  hours  later  a  messenger  from  the  office 
reached  the  warrant  office  at  the  Dock  House 
with  a  notice  that  the  order  had  been  lodged. 
Meanwhile  B.  k  Co.  had  stopped  payment,  and 


D.  being  so  informed,  and  having  no  notice  of 
the  plaintiffs'  title,  on  the  same  day  paid  C.  for 
the  goods,  and  through  a  clerk  who  reached  the 
Dock  House  before  the  messenger  had  arrived, 
obtained  at  the  warrant  office  a  warrant  for  the 
goods  in  the  name  of  C,  who  indorsed  the  same 
to  D.,  and  gave  him  a  second  delivery  order. 
The  first  delivery  order  was  returned  to  the  plain- 
tiffs by  the  Docks  Company,  who  refused  to  act 
upon  it.  In  an  action  by  the  plaintiff,  claiming 
as  against  the  Docks  Company,  C,  and  D.,  to  be 
entitled  to  the  goods : — Held,  that  D.  was  the 
surety,  and  B.  k  Co.  the  principal  debtors;  that, 
in  the  circumstances  of  the  case,  the  unpaid 
vendor's  lien  had  passed  to  D. ;  that  the  title  to 
the  goods  was  in  D.  Imperial  BaJili  v.  London 
and  St,  Xatliarine  Bock*  Company,  5  Ch.  D.  195 ; 
46  L.  J.,  Ch.  335  ;  36  L.  T.  233. 

And  see  cases  ante,  col.  156. 

Under  19  ft  20  Vict.  o.  97.] — This  act  applies 
to  a  contract  entered  into  before  the  passmg  of 
the  act,  provided  a  breach  of  it  has  taken  place, 
and  payment  has  been  made  by  the  surety  after 
the  passing  of  the  act.  Cochran,  In  re,  5  L.  R., 
Eq.  209  ;  37  L.  J.,  Ch.  293  ;  17  L.  T.  487 ;  16 
W.  R.  324. 

The  court  has  no  power  under  this  provision 
to  enforce  by  order  the  remedy  there  given. 
Phillips  V.  Dickson,  8  C.  B.,  N.  S.  391  ;  29  L.  J., 
C.  P.  223. 

A  surety  is  not  entitled  to  have  an  assignment 
of  the  principal  security,  unless  he  pays  the  debt 
in  full.    Eioart  v.  Latta,  4  Macq.  H.  L.  C.  983. 

Where  two  properties  are  mortgaged  by  A.  to 
B.  for  distinct  sums,  and  C.  is  surety  for  the  one 
only,  the  right  of  B.  to  retain  all  the  securities 
until  repaid  both  debts  overrides  the  right  of  C. 
to  have  the  benefit  of  the  securities  for  that  debt 
for  which  he  is  surety.  Farehrother  v.  Wode- 
house,  23  BeAV.  18 ;  26  L.  J.,  Ch.  81 ;  2  Jur.,  N.  S. 
1178. 

A  co-debtor  who  has  paid  the  entire  debt  in 
respect  of  which  judgment  has  been  recovered 
against  himself  and  the  other  co-debtors,  is  en- 
titled to  an  assignment  of  such  judgment,  and  it 
is  no  defence  to  an  action  by  him  against  the 
judgment  creditor  for  refusing  to  assign  it,  to 
plead  that  such  judgment  had  become  satisfied 
by  payment  by  such  co-debtor  after  he  had 
been  taken  in  execution  on  the  judgment. 
Batchellor  v.  Latcrence,  9  C.  B.,  N.  S.  543  ; 
30  L.  J.,  C.  P.  39  ;  6  Jur.,  N.  S.  1306  ;  3  L.  T.  508. 

A  surety  is  entitled  to  the  benefit  of  all  secu- 
rities taken  by  the  creditor,  whether  he  has 
notice  of  them  or  not.  Pearl  v.  Deacon,  24  Beav. 
186 ;  3  Jur.,  N.  S.  879  ;  S,  P.,  Strange  v.  Fooks, 
4  Giff.  408. 

IHf  charge  of  Surety  by  LoM  of  Becnritiei.] 
— See  ante,  col.  183. 

IV.    ACTION  AGAINST  SURETY. 
1.  Generally. 

Who  may  Sue.] — Where  a  father,  on  his  son's 
entering  as  an  underwriter  at  Lloyd's,  gave  the 
committee  of  that  body  a  letter  by  which  he 
held  himself  responsible  for  all  his  son's  enga^- 
ments  in  that  capacity ;  in  an  action  on  the 
guarantee  by  the  committee  : — Held,  that  the 
committee  of  Lloyd's,  and  the  corporation  of 
Lloyd's,  as  their  successors,  were  trustees  of  th©- 
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benefit  of  the  guarantee  for  all  the  persons, 
whether  members  or  outsiders,  with  whom  the 
son  had  contracted  engagements  as  an  under- 
writing member,  and  that  the  corporation  could 
maintain  an  action  to  enforce  the  guarantee 
against  the  father's  estate  for  the  benefit  of  all 
those  persons  ;  on  the  ground,  as  to  the  outsiders, 
that  the  brokers,  through  whom  the  son's  en- 
gagements with  them  were  contracted,  were 
trustees  for  their  principals  of  the  right  which 
they  themselves  had  to  call  on  their  own  agents, 
Lloyd's,  to  enforce  the  guarantee  for  their  benefit. 
Lloyd's  V.  Harper,  16  Ch.  D.  290  ;  60  L.  J.,  Ch. 
140  ;  43  L.  T.  481  ;  29  W.  R.  452— G.  A. 

Bight  of  Set-oflEl] — In  an  action  by  the  payee 
of  a  joint  and  several  note  against  one  who,  to 
the  knowledge  of  the  payee,  joined  in  it  as  a 
surety  only,  it  is  competent  to  the  surety,  byway 
of  equitable  defence,  to  plead  a  plea  of  set-off 
due  from  the  payee  to  the  principal,  arising  out 
of  the  same  transaction  out  of  which  the  lia- 
bility of  the  surety  arose.  BechervaUcy .  Lewis , 
7  L.  R.,  C.  P.  372  ;  41  L.  J.,  C.  P.  161  ;  26  L.  T. 
848  ;  20  W.  R.  726. 

The  plaintiff  signed  and  delivered  to  the  de- 
fendant the  following  document :  "  In  considera- 
tion of  your  having,  at  my  rcquest,  agreed  to 
become  a  director  of  the  SuiTey  Gas  Association, 
and  to  be  and  act  as  director,  I  hereby  undertake 
and  agree  to  guarantee,  indemnify  and  save  you 
harmless  from  and  against  all  losses,  costs, 
charges,  damages  and  expenses  which  you  may 
bear,  incur,  sustain  or  to  be  put  to  by  reason 
thereof,  or  on  account  of  actions  as  director,  and 
I  further  agree  to  accept  a  transfer  of  twenty- 
four  of  your  shares  in  the  association  when  re- 
quested by  you,  such  transfer  to  be  at  my  own 
expense,  costs  and  charges,  and  I  undertake  to 
pay  all  calls  for  and  in  respect  of  such  shares." 
The  plaintiff  having  afterwards  sued  the  defen- 
dant for  a  debt : — Held,  that  the  defendant 
might  set  off  the  expenses  incurred  by  him  as  a 
director  as  money  paid  for  the  plaintiff's  use. 
Hutchhison  v.  Sydney^  10  Ex.  438  ;  3  C.  L.  R. 
174  ;  24  L.  J..  Ex.  25. 

A  declaration  that  in  consideration  the  plaintiff 
would  accept,  for  the  defendant's  accommodation, 
a  bill  of  exchange,  and  would  deliver  it  to  him  in 
order  that  he  might  negotiate  it  for  his  own  use, 
the  defendant  promised  to  indemnify  and  save 
harmless  the  plaintiff  from  any  loss  or  damage 
by  reason  thereof  and  that  the  plaintiff  accepted 
the  bill,  yet  the  defendant  did  not  indemnify 
and  save  harmless  the  plaintiff  fi'om  loss  or 
damage  by  reason  thereof,  and  the  plaintiff,  as 
acceptor,  was  obliged  to  and  did  pay  the  holder 
the  amount  of  the  bill,  with  interest,  and  tlie 
costs  of  an  action  brought  on  the  bill,  and  the 
plaintiff  also  incurred  costs  and  expenses  in  de- 
fending and  settling  the  action.  Plea  to  the 
plaintiff's  claim,  in  respect  of  the  amount  of  the 
bill  and  interest,  a  set-off.  Another  plea  to 
the  costs  of  the  action,  and  the  costs  and  ex- 
penses incurred  in  defending  and  settling  the 
action,  that  the  whole  of  these  were  incurred  at 
the  defendant's  request,  concluding  with  a  set- 
off : — Held,  that  the  first  plea  was  good,  as  the 
defendant  might  sever  so  much  of  the  plaintiff's 
claim  as  was  liquidated,  and  plead  a  set-off  to 
that  ;  and  that  the  second  plea  was  bad,  as 
pleaded  to  costs  incurred,  but  not  paid.  Cramp- 
ton  V.  Walker,  3  El.  &  El.  321 ;  30  L.  J.,  Q.  B. 
19  ;  7  Jur.,  N.  S.  43  ;  9  W.  R.  98. 


A  guarantee,  being  a  mere  contract  of  indem- 
nity, cannot  form  the  subject  of  a  set-off. 
Morley  v.  InglU,  5  Scott,  314  ;  4  Ring.  N.  C.  58  ; 
6  D.  P.  C.  202  ;  3  Hodges,  270. 

Joint  Debt   of  Defendant! — ^Debt   due  from 
Plaintiff  to  Co-sorety.] — Action  on  a  covenant 
to  pay  all  liabilities  which  the  plaintiff  might 
incur  under  a  deed  of  assignment  made  between 
the  plaintiff  and  other  parties.    The  defendant 
pleaded  that  the  covenant  was  the  joint  and 
several  covenant  of  himself  and  one  Wilson,  and 
that  before  action  the  plaintiff  was  indebted  to 
Wilson  in  an  amount  exceeding  the  plaintiff's 
claim  against  the  defendant ;  and  that  Wilson 
had  assigned  the  plaintiff's  debt  to  himself  and 
the  defendant  in  equal  shares  as  tenants   in 
common.    As  to  one  half  of  the  plaintiff's  claim 
the  defendant  claimed  to  set  off  one  half  of  the 
debt  so  assigned,  and  as  to  the  other  half,  the 
defendant  said  that  he  was  entitled  to  be  exone- 
rated by  his  co-surety  Wilson,  and  to  call  upon 
him  to  contribute  in  equal  shares  to  the  payment 
of  the  plaintiff's  claim,  and  was  entitled  to  set 
off  the  share  remaining  vested  in  Wilson  against 
this  part  of  the  plaintiff's  claim  : — Held,  that  the 
defence  was  no  answer  to  the  plaintiff's  claim. 
JBowyear  v.  Patoson,  6  Q.  B.  D.  540  ;  50  L.  J., 
Q.  B.  496  ;  29  W.  R.  664. 

Surety  of  Company.]— A  surety  for  a  debt  of  a 
company  paid  the  debt  after  the  date  of  an  order 
for  winding  up  the  company  under .  the  Joint 
Stock  Companies  Acts,  1856  and  1857.  Among 
the  securities  for  the  debt  in  the  hands  of  the 
creditor  was  a  promissory  note  of  the  company  : 
— Held,  that  the  surety  was  entitled  to  set  off 
against  a  debt  due  from  him  to  the  company  an 
equal  amount  of  the  money  due  from  the  com- 
pany on  the  note.  Moseley  Oreen  Coal  and 
Coke  Company,  In  re,  BarretVs  case,  4  De  G., 
J.  &  S.  756. 

2.  Pleadings. 

Claims.] — If  B.,  by  a  guarantee,  undertakes  to 
A.  to  answer  for  the  payment  of  goods  to  be 
sent  by  him  to  C,  A.  cannot  maintain  indebi- 
tatus assumpsit  against  B.,  for  the  price  of  the 
goods  sent  to  C.  accordingly,  but  must  declare 
specially  on  the  guarantee.  Mines  v.  Sadthorpe, 
2  Camp.  215. 

A.  drew  a  bill  nominally  for  a  specific  purpose, 
which  he  was  authorized  to  do,  and  got  it  dis- 
counted with  some  bankers  who  held  a  guarantee 
from  B.  for  that  particular  bill ;  A.  applied  the 
money  to  other  purposes,  and  B.  was  obliged  to 
pay  the  banker  under  his  guarantee.  Sembl<?, 
that  A.  subjected  himself  to  a  special  action  ou 
the  case.    Jones  v.  Fleming,  7  B.  &  C.  217. 

It  is  not  necessary  in  a  declaration  against  a 
pereon,  on  his  undertaking  to  be  answerable  for 
or  to  pay  the  debt  of  another,  to  state  an  agree- 
ment, a  note,  or  a  memorandum,  or  the  terms 
of  any  such,  or  the  parties  thereto,  or  that  it 
was  in  writing  or  signed  by  the  defendant.  Lilly 
V.  Uncitt,  11  Price,  494. 

It  is  not  necessary  to  aver  a  request  made  to 
the  party  himself,-  in  the  first  instance,  to  pay 
the  debt  before  the  guarantor  is  resorted  to  ;  at 
least  an  averment,  that  he  had  neglected  and  re- 
fused to  repay  the  money,  is  sufficient  for  the 
purpose  of  maintaining  the  action  against  the 
guarantor,    /ft. 
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A  declaration  stated  that  S.  was  in  the  custody 
of  the  warden  of  the  Fleet,  in  execution  at  the 
sait  of  the  plaintiff,  upon  a  judgment,  and  that  in 
ooDsideiation  that  the  plaintiff  would  cause  him 
to  be  discharged,  and  would  take  his  warrant  of 
attorney  for  the  debt  and  costs,  the  defendant 
nndertook  that  S.  should  be  forthcoming  to 
satiafjthe  amount  of  the  judgment  to  be  entered 
up  on  the  warrant  of  attorney,  on  the  18th  July, 
1840,  at  the  office  of  Mr.  A.,  and  also,  that  one 
day's  previous  notice  of  meeting  S.  should  be 
given  to  Mr.  A.  Averment,  that  the  plaintiff 
did  discharge  S.  out  of  custody,  and  took  a  war- 
rant of  attorney  for  the  debt  and  costs.  Breach, 
that  8.  was  not  forthcoming  to  satisfy  the 
amount  of  the  judgment  so  to  be  entered  up  as 
aforesaid,  at  the  day  and  place  agreed  on,  nor 
was  one  day's  notice  given  to  Mr.  A. : — Held, 
sufficient,  on  motion  in  arrest  of  judgment, 
without  an  averment  that  judgment  was  actually 
entered  up  on  the  warrant  of  attorney.  Page  v. 
Jarvi4f,  8  M.  &  W.  136  ;  5  Jur.  412. 

A  declaration  upon  an  undertaking  to  indem- 
nify and  save  harmless  the  plaintiff  from  all 
actions  which  might  be  brought  by  C.  for  or  in 
respect  of  rent  then  due  or  to  become  due  for 
premises,  stating  that  C.  brought  an  action 
against  the  plaintiff  for  rent  "claimed  to  be 
due  "  for  the  occupation  of  the  premises  for  a 
certain  time  then  elapsed  ;  that  the  plaintiff  was 
forced  and  obliged  to  pay  the  same,  and  that  the 
defendant  had  failed  to  indemnify  him — is  bad, 
for  not  shewing  that  the  rent  in  respect  of  which 
C.  brought  his  action  was  due  at  the  time  of  the 
defendant's  promise,  or  became  due  afterwards. 
Lesenbery  v.  Braju,  3  M.  &  Q.  210 ;  3  Scott, 
N.  R.  476. 


Conitmetioxi.] — A  declaration  on  a  gua- 


rantee omitted  in  the  description  of  the  contract 
the  following  clause  :  "  This  guarantee  is  only  to 
extend  to  secure  moneys  becoming  due  in  respect 
of  dealing  up  to,  and  inclusive  of,  the  day  of  re- 
ceipt, by  "  (plaintiff), "  of  a  written  notice  from 
me "  (the  guaranteeing  party),  "  to  discontinue 
this  guarantee  : " — Held,  no  variance.  Jimf's  v. 
n4trk4!,  3  Q.  B.  194. 

A  declaration  stated  that  the  defendant  pro- 
mised that  in  the  event  of  A'M.  making  default 
in  payment  of  15^.  3«.,  the  defendant  would,  on 
sucn  default  being  made,  immediately  pay  the 
plaintiff  that  sum ;  whereas  the  terms  of  the 
guarantee,  as  proved,  were  as  follows  :  "  In  the 
event  of  A'M.  making  default,  J  will,  immediately 
on  such  default  being  made,  and  a  letter  being 
sent  to  me  at  62,  Gower-street,  Bedford-square, 
piving  me  notice  of  such  default,  pay,"  &c. : — 
Held,  as  the  declaration  alleged  an  absolute, 
while  the  terms  of  the  guarantee  conveyed  only 
a  qualified  conditional  promise  to  pay  on  a  letter 
being  sent  as  a  condition  precedent,  that  there 
was  a  variance  between  the  guarantee  declared 
on  and  the  guarantee  proved.  Higgins^, Dixon, 
2  D.  &  L.  124  ;  14  L.  J.,  Q.  B.  329 ;  10  Jur. 
376. 

A  breach  assigned  in  a  declaration,  upon  a 
guarantee  that  the  plaintiff  would  sell  and  de* 
liver  goods  to  A.,  the  defendant  guaranteed  the 
payment  in  case  A.  did  not  pay  for  them,  was, 
that  the  defendant  had  not  guaranteed  the  pay- 
ment or  paid.  The  defendant  pleaded  that  he 
had  guaranteed  the  payment : — Held,  that  the 
words  in  the  breach  were  not  to  be  understood 
as  used  disjunctively,  and  that  proof  that  the  de- 


fendant had  executed  the  instrument  of  guaran- 
tee did  not  entitle  him  to  a  verdict  on  that  issue. 
Boyd  V.  Moyle,  2  C.  B.  644. ' 

In  an  action  on  the  following  guarantee  : 
"  Whereas  W.  C.  is  indebted  to  you  in  a  sum  of 
money,  and  may  have  occasion  to  make  further 
purchases  from  you  ;  as  an  inducement  to  you  to 
sell  him  such  goods,  and  continue  your  dealing 
with  him,  I  hereby  agree  and  undertake  to  gua- 
rantee you  in  100?.,  payable  to  you  in  default  on 
the  part  of  W.  C.  for  two  months."  The  decla- 
ration stated  the  promise  to  be,  to  guarantee  the 
plaintiffs  in  lOOZ.  "  payable  on  default  of  W.  C. 
on  two  months'  notice  thereof  to  the  defendant :" 
— Held,  a  variance.  AUan  v.  Kenning^  2  M.  & 
Scott,  768  ;  9  Bing.  618. 

A  declaration  on  a  guarantee  stated  the  conside- 
ration of  the  instrument  to  be,  that  the  plaintiff 
would  give  credit  to  a  third  person  "  in  manner 
then  and  there  agreed  upon  between  them  : "  by 
the  correspondence  produced  in  evidence  to  sup- 
port such  guarantee,  the  terms  on  which  the 
credit  was  stated  to  be  given  were  "  to  be  agreed 
upon  : " — Held,  that  the  substance  of  the  con- 
sideration was  properly  set  out,  and  consequently 
that  there  was  no  variance.  Irving  v.  Mackenziv, 
1  B.  &  B.  623. 

In  an  action  on  a  guarantee,  the  declaration 
stated  that  the  defendants  undertook  to  in- 
demnify A.  for  holding  goods  in  his  warehouse 
on  their  behalf,  and  delivering  the  same  up  to 
them  when  requested  so  to  do  :  on  the  production 
of  the  instrument,  it  appeared  that  the  defen- 
dants only  guaranteed  him  for  holding  the  goods 
in  his  warehouse  on  their  behalf : — Held,  that 
this  was  no  variance,  as  it  must  be  implied  that 
he  was  to  deliver  them  up  to  the  defendants. 
Sampson  v.  Burton,  4  Moore,  515  ;  2  B.  &  B.  89. 

A  declaration  on  a  guarantee  stated  that  P. 
kept  an  account  with  a  banking  company,  and 
was  indebtedito.them  in  800^.  for  money  advanced 
by  them  to  him,  and  that  it  was  proposed  that 
they  should  advance  to  P.  more  money  ;  and 
thereupon  an  agreement  was  entered  into  be- 
tween the  company  and  the  defendants,  and 
signed  by  them,  as  follows :  "  We,  the  under- 
signed, hereby  indemnify  (the  company)  to  the 
extent  of  1 ,000Z.,  advanced  or  to  be  advanced  to 
P.,  but  this  indemnity  to  cease  when  P.  shall 
have  paid  1,000/.  to  the  credit  of  his  account." 
The  evidence  was,  that  at  the  time  the  guarantee 
was  given,  the  sum  of  1,400/.  was  due  from  P. 
to  the  company  for  money  already  advanced  : — 
Held,  that  the  guarantee,  construed  with  refe- 
rence to  the  facts  existing  at  the  time  it  was 
given,  did  not  disclose  a  good  consideration,  and 
that  if  the  preliminary  averments  in  the  declara- 
tion were  to  be  taken  as  a  statement  of  part  of 
the  consideration,  they  were  put  in  issue  by  non 
assumpsit,  and  were  not  proved.  Bell  v.  Welch, 
9  C.  B.  154  ;  19  L.  J.,  C.  P.  184  ;  14  Jur.  432. 

Eeeovery  on  Common  Counts.] — Where, on  the 
trial  of  an  action  upon  a  guarantee,  for  the  pay- 
ment of  work  done  for  a  third  person,  the  plain- 
tiff at  first  shaped  his  case  upon  the  guarantee, 
but  afterwards  resorted  to  the  common  counts, 
and  made  out  the  defendant's  liability  as  a  prin- 
cipal, and  recovered  a  verdict  on  those  counts  : 
— Held,  that  the  verdict  could,  not  be  disturbed. 
Edge  v.  Frost,  4  D.  &  R.  243. 

A  defendant  undertook  to  see  the  plaintiff  paid 
for  certain  goods  supplied  by  him  to  A.,  at  the 
defendant's  request.     After  the  goods  had  been 
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supplied,  and  A.  bad  made  default  in  payment, 
the  defendant  acknowledged  his  liability  under 
the  guarantee,  and  promised  to  pay  the  plaintiff 
the  price  of  the  goods.  Neither  the  guarantee 
nor  the  subsequent  promise  was  in  writing : — 
Held,  that  the  plaintiJS  was  entitled  to  recover  on 
an  account  stated.  mUonY,  Marshall,  15  Ir.  C. 
L.  R.  467. 

Defences — Summary  Judgment.]  —  A  surety 
whose  principal  has  not  admitt<^  the  debt 
claimed  by  the  plaintiif,  and  who  has  received 
no  particulars  of  demand,  will  be  allowed  to  de- 
fend an  action  on  a  specially-indorsed  writ  with- 
out paying  money  into  court  or  giving  security. 
Lloyd's  Banking  Company  v.  Ogle^  1  Ex.  D. 
262  ;  46  L.  J.,  Ex.  606 ;  34  L.  T.  584  ;  24  W.  R. 
678. 


Hew  Agreement.] — In  an  action  on  a 


contract  of  guarantee,  it  is  a  good  bar,  that  be 
fore  breach  a  new  contract  has  been  made  to  pay 
absolutely.  Taylor  v.  Hillary,  1  C,  M.  &  R. 
741  ;  3  D.  P.  C.  461 ;  1  Gale,  22 ;  5  Tyr.  373. 

A  declaration  stated  that  the  plaintiif  engaged 
C.  as  collecting  clerk,  and  required  security  pre- 
viously to  employing  him,  and,  in  consideration 
that  the  plaintiff  would  employ  C,  the  defen- 
dant gave  his  guarantee.  Plea,  that  before  the 
defendant  made  the  promise,  and  before  the 
plaintiff  required  the  security,  the  plaintiff  and 
C.  had  agreed  together  that  the  plaintiff  should 
employ  C.,  which  agreement  wws  in  force  at 
the  time  of  the  defendant's  promise  : — Held, 
that  this  was  a  denial  that  C.  was  employed  at 
the  request  of  the  defendant,  and,  therefore,  that 
the  plea  traversed  the  consideration  alleged,  and 
amounted  to  the  general  issue.  Lyall  y.  Ilia- 
gins,  3  G.  &  D.  585  ;  4  Q.  B.  528  ;  12  L.  J.,  Q,  B. 
241  ;  7  Jur.  644. 

Statute  of  Frauds.]— A  declaration  stated, 


that  the  defendant  guaranteed  the  payment  of 
goods  furnished  by  the  plaintiff  to  H.,  at  the 
defendant's  request.  Plea,  that,  before  breach 
of  that  undertaking,  it  was  agreed  that  the 
plaintiff  should  supply  goods  to  II.,  and  that 
they  should  be  paid  for  at  the  end  of  three 
months  by  a  joint  bill  at  four  months,  to  be 
accepted  by  the  defendant,  which  agreement  the 
plaintiff,  before  breach  of  the  former  declared 
on,  accepted  in  full  discharge  of  such  former 
agreement,  and  released  the  defendant  from  per- 
forming it : — Held,  that  the  second  agreement 
did  not  require  to  be  in  writing,  pursuant  to  29 
Car.  2,  c.  3,  s.  4,  being  an  agreement  by  which 
the  defendant  became  absolutely  bound  as  an 
original  debtor ;  and  not  being  an  accord  and 
satisfaction,  but  a  substituted  contract,  afforded 
a  good  defence  to  the  action  without  alleging 
performance,     Taylor  v.  Hillary,  supra. 

The  objection  that  there  is  no  note  in  writing 
of  a  promise  to  pay  the  debt  of  another  within 
29  Car.  2,  c.  3,  s.  4,  need  not  be  pleaded  specially. 
Eastwood  v.  KenyoJt,  11  A.  &  E.  438  ;  3  P.  &  D. 
276;  4  Jur.  1081. 

In  an  notion  on  a  guarantee,  the  defendant  may 
shew,  under  the  general  issue,  that  the  considera- 
tion alleged  in  the  declaration  is  not  the  actual 
consideration  to  be  inferred  from  the  instrument. 
Maikes  y.  Todd,  1  P.  &  D.  138 :  8  A.  &  E.  846  ; 
I  W.,  W.  &  H.  619. 

To  an  action  upon  a  guarantee,  a  plea  that  the 
promise  declared  on  was  a  special  promise  for 


the  debt  of  another,  andi  that  no  agreement  in 
respect  thereof,  nor  any  memorandum  or  note 
thereof  in  writing,  was  signed  by  the  defendant, 
was  bad  on  special  demurrer,  as  amounting  to 
an  argumentative  denial  of  the  contract  or  pro- 
mise alleged.  Reade  v.  Lamhe,  6  Ex.  130 ;  2 
L.,  M.  &  P.  67  ;  20  L.  J.,  Ex.  161. 

Eeplication. — Where  a  defendant  pleads  that 
the  contract  declared  upon  was  a  guarantee  for 
the  debt  of  another,  and  that  no  memorandum 
thereof,  stating  the  consideration,  was  or  is  in 
writing  signed  by  the  defendant,  or  any  person 
authorized  by  him ;  the  plaintiff  may  reply,  that 
a  memorandum  of  agreement  in  writing,  stating 
the  consideration,  was  signed  by  the  defendant, 
without  setting  out  such  memorandum  in  the 
replication.  Wakeham  v.  Sutton,  2  A.  &  E.  78 ; 
4  N.  &  M.  114  ;  5.  P.,Lysaght  v.  Wdllier,  5  Bligh, 
N.  8.  1. 

The  defendant  and  P.  agreed  for  the  sale  by  P. 
to  the  defendant  of  the  "  put  or  call  "  of  some 
foreign  railway  shares,  at  a  certain  price  per 
share,  at  any  time  before  or  on  the  18th  February, 
1844.    Before  that  day  the  defendant  agreed  to 
resell  the  option  to  the  plaintiff,  and  to  guaran- 
tee the  performance  of  the  agreement  by  P.   On 
the  16th  February  the  plaintiff  required  the  de- 
livery of  the  shares  pursuant  to  the  terms  of  the 
agreement,  but  it  was  at  the  same  time  verbally 
agreed  between  him  and  the  defendant  and  P., 
that  they  should  be  delivered  by  P.  to  the  plain- 
tiff, not  on  the  18th  February,  but  on  the  2nd 
March,  at  Paris.   To  an  action  on  this  agreement 
the  defendant  pleaded,  that,  on  the  i8th  Feb- 
ruary, it  was  agreed  between  the  plaintiff  and 
P.,  without  the  knowledge  or  consent  of  the  de- 
fendant, that  the  shares  should  not  be  delivers! 
according  to  the  notice  given  by  the  defendant 
to  P.  (i.e.  for  the  18th  February),  but  that  the 
contract  should  be  carried  over,  and   the  de- 
livery of   the  shares  postponed  until  the   1st 
March ;  and  so  that  P.  made  default  with  the  leave 
and  licence  of  the  plaintiff.    The  replication  de- 
nied that  it  was  so  agreed  : — Held,  that  this  put 
in  issue  not  only  the  fact  of  the  agreement,  but 
also  the  fact  that  it  was  made  without  the  know- 
ledge or  consent  of  the  plaintiff.     Har greaves 
V.   Parsons,  13   M.  &  W.   561  ;    14  L.  J.,  Ex. 
260. 

3.  Evidence. 

Judgment  against'  Principal  not  binding 
on  Surety  apart  from  Agreement.] — In  the 
absence  of  special  agreement  a  judgment,  or  an 
award  against  a  principal  debtor,  is  not  bindint^ 
on  the  surety,  and  is  not  evidence  against  him  iu 
an  action  against  him  by  the  creditor,  bat  the 
surety  is  entitled  to  have  the  liability  proved,  at 
against  him  in  the  same  way  as  against  the 
principal  debtor.  Toting,  Ex  parte,  KitcJiin 
In  re,  17  Ch.  D.  668  ;  50  L.  J.,  Ch.  824  ;  4:1 
L.  T.  90— C.  A. 

A  judgment  in  an  action  inter  partes  is  onli 
binding  on  the  parties  to  the  action  and  thos< 
claiming  under  them,  except  in  a  case  wheri 
there  is  an  express  contract  by  C.  to  indemnify 
B.  against  an  action  brought  against  him  b] 
A.  In  such  a  case  judgment  in  the  actioi 
by  A.  against  B.  will  be  conclusive  in  an  actioi 
by  B.  against  C.  upon  the  contract  of  indemnity 
because  that  is  the  real  meaning  of  snch 
contract.      Parker  v.  Lewis,  8  L.  R.,  Ch.  103.5 
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43  L.  J.,  Ch.  281  ;  29  L.  T.  199  ;  21  W.  R.  923, 
928. 

Afieoimtf  of  Prineipal.]— An  account  delivered 
by  a  principal  charging  himself  is  evidence 
against  his  surety.  Lysaght  t.  Walker^  5  Bligh, 
X.  S.  1. 

Limitatioii  of  Liability.]— To  an  action  on  a 
guarantee  the  defendant  pleaded,  that  the  gua- 
rantee was  given  by  him  on  terms  which  limited 
his  liability  thereunder ;  and  the  plaintiff  tra- 
versed this  plea : — Held,  that,  in  this  state  of  the 
record,  the  plaintiff  was  not  at  liberty  to  object 
to  the  admissibility  of  evidence  to  prove  what 
tho.%  terms  were,  on  the  ground  that  they  were 
U'jt  shewn  to  have  been  reduced  into  writing. 
Galley  v.  Taylor,  2  C.  &  K.  551. 

Vatnre  of  Service  ] — A  declaration  stated  the 
consideration  to  be,  that  A.  "  would  then  engage  " 
C  as  traveller,  and  averred  that  "  A.  did  then 
engage  C. ;"  it  was  proved  that  A.  had  pre- 
viously employed  him  in  that  capacity  on  one 
occasion : — Held,  that  this  proof  was  sufficient. 
Xitrton  V.  Powell,  4  M.  &  G.  42. 

Delivery  of  Goods.] — On  a  guarantee  to  pay 
for  goods  sold  and  delivered  to  a  third  person, 
what  such  person  has  said  respecting  the  goods 
sold  to  him  is  not  evidence  to  charge  the  person 
giving  the  guarantee  ;  the  delivery  of  them 
must  be  proved.  JSoans  v.  Battie,  5  £sp.  26. 
And  see  Bacon  v.  Clieinnj,  1  Stark.  192. 

Evidence  that,  according  to  the  custom  of 
trade,  the  plaintiffs  delivered  coals  to  N.  E. 
daily,  and  that  at  the  end  of  every  month  he 
gave  a  bill  payable  in  two  months,  is  not  suffi- 
cient to  charge  the  defendant  upou  a  guarantee 
for  the  payment  of  coals  to  be  delivered  to  N.  K. 
at  a  credit  of  two  months  from  the  delivery. 
Jlall  V.  Hadley,  6  Bing.  54  ;  2  M.  &  P.  136. 

If  in  an  action  on  a  guarantee  for  payment 
for  goods  to  be  supplied  to  A.  the  plaintiff  avers 
that  goods  were  supplied  to  A.,  and  the  defen- 
dant pleads  non  assumpsit,  this  admit-s  the  sup- 
ply of  the  goods  to  A.,  and  no  proof  is  required 
ill  support  of  the  averment,  and  the  plaintiff 
need  not  give  any  evidence  that  the  goods  were 
supplied,  except  with  the  view  of  shewing  the 
amount  of  damages.  Taylor  v.  Hillary,  7  C.  & 
P.  30. 

Kotiee.] — A  declaration  stated  that,  in  con- 
sideration that  R.  J.  in  his  lifetime  (of  whom 
the  plaintiff  was  administratrix)  would  execute 
a  bond  to  W.  J.,  in  the  penal  sum  of  600/.,  the 
defendant  undertook  that  he  would  save  harm- 
less and  indemnify  R.  J.,  his  executors  and  ad- 
ministrators, from  any  loss  or  damage,  by  reason 
of  his  executing  the  bond  :  the  declaration  then 
averred  the  execution  of  the  bond  by  R.  J.,  his 
death,  and  the  grant  of  administration  to  the 
plaintiff ;  and  that  she,  as  administratrix,  be- 
came liable  to  pay  and  satisfy  the  bond  to  W.  J., 
of  which  the  defendant  had  notice  ;  but  that  he 
did  not  indemnify  the  plaintiff,  as  such  adminis- 
tratrix, frc^m  loss  or  damage  by  reason  of  the 
execution  of  the  bond ;  by  means  whereof  she, 
as  administratrix,  was  called  upon,  and  forced, 
and  obliged  to  pay,  and  did  pay  to  W.  J.,  310/., 
secured  by  the  bond,  and  a  further  sum  for  the 
co4ts  of  an  action  against  her.  Plea,  that  the 
plaintiff,  as  administratrix,  was  not  called  upon, 
or  forced,  or  obliged  to  pay,  nor  did  she  pay  to 


W.  J.,  the  moneys  in  the  declaration  mentioned, 
nor  was  she  damnified  as  therein  mentioned. 
The  bond,  when  produced  on  the  trial,  appeared 
to  be  subject  to  a  condition  for  repayment  of 
the  sum  secured,  with  interest,  "  at  or  before  the 
expiration  of  six  months'  notice  to  be  given  to 
pay  the  same,"  and  there  was  no  proof  of  such 
notice  having  been  g^ven.  The  defendant  had 
notice  of  the  action  being  commenced  against 
the  plaintiff  on  the  bond  (which  was  stayed  by 
a  judge's  order  on  payment  of  debt  and  costs), 
and  did  not  come  in  to  defend  it  : — Held,  that 
this  was  sufficient  to  entitle  the  plaintiff  to  re- 
cover on  the  above  issue.  Jonen  v.  Williams,  7 
M.  &  W.  493  ;  9  D.  P.  C.  252. 

If  in  an  action  on  a  bond  against  a  surety, 
non-payment  by  the  principal,  after  a  notice  in 
writing  required  by  the  condition,  is  averred  in 
the  declaration,  and  the  defendant  suffers  judg- 
ment by  default,  it  is  not  necessary  to  g^ve  evi- 
dence of  the  notice,  because  the  allegations  of 
the  declaration  are  not  put  in  issue.  Barwise 
V.  Uiissdll,  3  C.  &  P.  608. 

Kegligenoe  of  Party  Guaranteed.]— The  con- 
dition of  a  bond  recited  a  deed  of  dissolution  of 
partnership  between  the  plaintiff  and  T.,  in 
which  was  recited  an  agreement,  that,  subject 
to  the  adjustment  of  the  partnership  accounts  as 
therein  mentioned,  the  stock-in-trade  and  part- 
nership effects  should  belong  absolutely  to  T., 
and  all  debts  due  from  the  partnership  should  be 
paid  by  T. ;  and  that  T.,  and  the  defendant  as 
his  surety,  should  indemnify  the  plaintiff  by 
their  joint  and  several  bond  against  the  part- 
nership debts  ;  and  the  condition  was,  that  T. 
and  the  defendant  or  one  of  them,  should  in- 
demnify the  plaintiff  against  the  payment  of  the 
partnership  debts,  and  all  costs,  and  all  actions 
to  be  brought  in  respect  thereof.  To  a  declara- 
tion on  this  bond,  which  set  out  the  condition, 
and  a  breach  of  it  in  non-payment  of  a  debt  due 
from  the  partnership  to  M.,  who  in  consequence 
sued  the  plaintiff  and  T.  for  it,  the  defendant 
pleaded,  that  if  the  plaintiff  was  damnified,  it 
was  through  his  own  default : — Held,  that  under 
this  plea  the  defendant  could  not  give  in  evi- 
dence the  deed  of  dissolution,  to  shew  that  it 
contained  certain  stipulations  as  to  the  adjust- 
ment of  the  accounts,  which  the  plaintiff  had 
not  performed,  not  having  paid  over  to  T.  a 
balance  alleged  to  be  due  to  the  latter  on  such 
adjustment.     White  v.  Ansdell,  1  M.  &  W.  348. 


Beduction  of  Damages.] — Held,  also,  that 


the  defendant  could  not  shew^,  in  reduction  of 
damages,  that  the  costs  of  T.'s  defence  to  the 
action  brought  by  M.  were  much  less  than  the 
costs  incurred  by  the  plaintiff.     lb. 


PRINTER. 

Contracts  with  Compoiitors.] — ^An  agreement 
between  master  printers  and  journeymen,  fixing 
the  amount  and  mode  of  calculating  the  work 
done  and  the  price  to  be  paid  for  it,  contained 
the  following  rule :  Standing  advertisements  or 
stereo  blocks,  if  forming  a  complete  page,  or 
when  collected  together  making  one  or  more 
complete  pages,  in  a  wrapper  or  an  advertising 
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Bheet  of  a  magazine  or  a  review,  not  to  be  charge- 
able; the  compositor  to  charge*  only  for  his 
time  in  making  them  up.  The  remainder  of  the 
matter  in  such  wrapper  or  advertising  sheet,  in- 
cluding standing  advertisements  or  stereo  blocks 
not  forming  a  complete  page,  to  be  charged  for 
by  the  compositor,  and  cast  up  according  to  the 
8th  and  20th  articles  of  the  scale  as  they  may 
respectively  apply  : — Held,  that  when  there  were 
complete  pages  containing  one  of  several  stand- 
ing advertisements,  the  compositor  was  to  charge 
only  for  time,  but  that  he  was  entitled  to  charge 
liccording  to  the  scale  whenever  a  page  was 
composed  in  part  of  standing  materials  and  in 
part  of  new  matter.  Hill  v.  Levey,  3  H.  &  N. 
702  ;  28  L.  J.,Ex.  80  ;  4  Jur.,N.  S.  589— Ex.  Ch. 

Hiring.] — An  overseer  in  a  printing-office  is 
an  artificer  within  the  exemption  in  the  65 
Geo.  3,  c.  184,  and  a  contract  of  hiring  does  not 
require  to  be  stamped.  Bishop  v.  Lettf,  1  F.  & 
F.  401. 

Lien.] — A  printer  employed  to  print  certain 
numbers,  but  not  all  consecutive  numbers  of  an 
entire  work,  has  a  lien  upon  the  copies  not  deli- 
vered for  his  general  balance  due  for  printing 
the  whole  of  those  numbers.  Blake  v.  Kichol- 
ttaji,  3  M.  &  S.  167.  See  Ford  v.  Baynton,  1  D. 
P.  C.  357. 

But  a  stereotype  printer  has  no  lien  on  stereo- 
type plates  not  manufactured  by  himself,  but 
put  into  his  hands  to  print  from  them.  Bleaden 
V.  Hancock,  M.  &  M.  465  ;  4  C.  &  P.  162. 

If  a  party  claims  a  lien  on  plates  for  his  bill 
for  printing  from  them,  in  order  to  establish  it, 
he  must  shew  a  course  of  dealing,  so  general  and 
uniform,  that  persons  must  be  supposed  to  form 
their  contracts  on  the  tacit  understanding  that 
there  is  such  a  usage.     Jh. 

Contract  with  Author — Immoral  Contract.] — 

An  author,  by  a  verbal  agreement,  employed  a 
printer  to  print  a  work,  and  placed  the  manu- 
script in  his  hands,  with  an  intimation  that  it 
would  be  accompanied  by  a  dedication.  The 
work  was  printed  by  him,  and  the  dedication 
having  been  sent,  a  proof  of  It  was  struck  off  at 
his  premises  by  his  servants.  Before  the  copies 
of  the  dedication  were  worked  off,  his  attention 
was  for  the  first  time  directed  to  its  contents, 
and,  finding  them  libellous,  he  refused  to  print 
the  dedication  : — Held,  first,  that  he  might  re- 
cover against  the  author  for  printing  the  work 
without  the  dedication.  Clay  v.  Yates,  1  H.  & 
N.  73  ;  25  L.  J.,  Ex.  237  ;  2  Jur.,  N.  S.  908. 

Held,  secondly,  that  the  action  for  this  pur- 
pose was  rightly  brought  for  work,  labour  and 
materials  ;  and  that  this  was  not  a  contract  for 
the  sale  of  goods  within  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  8. 17.    Ih 

A  printer  cannot  recover  for  printing  an  im- 
moral work,  and  it  is  no  answer  that  the  par- 
ties are  in  pari  delicto.  Poplett  v.  Stockdale,  2 
C.  &  P.  198  ;  R.  &  M.  337. 

Entire  Contract — ^Damage  by  Fire.] — Where  a 
printer  has  been  employed  to  print  a  work,  of 
which  the  impression  is  to  be  a  certain  number 
of  copies,  if  a  fire  breaks  out  and  consumes  the 
premises  before  the  whole  number  has  been 
worked  off,  the  printer  cannot  recover  anything, 
although  a  part  has  actually  been  delivered. 
Adlard  v.  Booth^  7  C.  &  P.  108. 


Custom  ai  to  Insurance.] — A  printer  under- 
took to  insure  for  a  publisher  the  paper  sent  to 
him  for  printing  a  work.  He  afterwards  effected 
an  insurance  in  his  own  name,  and  on  a  loss  by 
fire  recovered  the  amount  of  his  insurance,  but 
which  was  considerably  short  of  his  own  loss  : — 
Held,  that  it  could  not  be  set  off  as  money 
received  on  account  of  the  publisher  for  the 
printing,     ffillett  v.  Mawman,  1  Taunt.  137. 

By  the  custom  of  trade,  a  printer  is  not  en- 
title! to  recover  for  printing  a  work  until  the 
whole  is  completed  and  delivered.     lb. 

There  is  no  general  custom  of  trade  by  which 
printers  are  bound  to  insure  for  the  booksellers 
the  paper  of  the  works  which  they  print.  Maw- 
man  V.  Oillett,  2  Taunt.  325. 

Bight  of  Crown.] — The  crown  has  not  a  pre- 
rogative or  a  power  to  grant  the  printing  of 
almanacs  to  the  Company  of  Stationers,  exclusive 
of  any  other.  Stationers'  Company  v.  Carman, 
2  W.  Bl.  1004. 

The  king's  printers  were  authorized  to  print 
statutes  and  abridgments  at  common  law,  ex- 
clusively of  all  others  who  had  not  prior  grants. 
Basket  v.  Cambridge  Uidversity,  2  Burr.  661 ; 
1  W.  Bl.  105  ;  2  Ld'.  Ken.  397. 

Liability  for  Infringement  of  Copyright.] — See 
Copyright. 

Liability  for  LibeL] — See  Defamation. 


PRINTS    &  ENGRAVINGS 
(COPYRIGHT  IN). 


See  COPYRIGHT. 
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Creditor. — See  Execution. 

4.  Escape, — See  Escape. 
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fl.  In  Actions. — See  Bail. 
h.  In  Criminal  Matters. — See   Cri- 
minal Law. 

IV.  Colonial. — See  Colony. 


I.    PRISON. 

Lands  pnrchased  for  Prison  Purposes  vesting 
in  Prison  Commissioners.] — In  1867  the  justices 
of  the  connty  of  M.  bought  land  cover«i  ^th 
houses  subject  to  leases  for  long  terms,  several 
jears  of  which  remained  unexpired.  The  land 
and  the  houses  were  conveyed  to  the  clerk  of  the 
peace  for  the  county,  "  upon  trust  for  the  jus- 
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tloes  of  the  county  of  M.,  for  tho  purposes  of 
the  Prisons  Act,  1865,  and  upon  or  for  no  other 
trust,  intent,  or  purpose  whatsoever."  The  land 
and  houses  were  never  used  as  part  of  the  prison. 
An  action  having  been  brought  to  try  whether 
the  reversion  in  the  land  and  houses  was  in  the 
prison  commissioners  or  the  justices,  the  de- 
fendant proposed  to  adduce  as  evidence  the 
minutes  of  the  proceedings  of  the  justices  in 
order  to  shew  that  the  land  had  been  bought  for 
the  purpose  of  rendering  the  prison  more  com- 
modious or  safe: — Held,  that  the  reversion  in 
the  land  and  the  houses  standing  thereon  had 
pas<«ed  to  the  prison  commissioners  by  virtue  of 
the  Prisons  Act,  1877.  PrUan  G/mmUtioners  v. 
Middlesex  ^Cleric  ofHhe  Peace),  9  Q.  B.  D.  606  ; 
51  L.  J.,  Q.  B.  433  ;  46  L.  T.  864  ;  30  W.  R.  881  ; 
46  J.  P.  740— C.  A. 

Per  Jessel,  M.  R. :  That  the  conveyance  having 
been  executed,  the  minutes  of  the  proceedings  of 
the  justices  were  inadmissible  as  evidence  shew- 
ing the  purpose  for  which  tiie  land  and  houses 
had  been  bought.    Ih. 

Order  made  by  Jnstioes  for  Enlargement  of— 
Veeeeeary  Kotiee.]— By  28  k  29  Vict.  c.  126, 
s.  24,  the  necessity  for  the  alteration  or  enlarge- 
ment of  an  existing  prison  shall  be  proved  by  the 
presentment  of  two  or  more  visiting  justices, 
and  the  consideration  of  such  a  presentment 
shall  not  be  entertained  unless  not  less  than  three 
weeks'  notice  has  been  given  in  some  newspaper 
circulating  in  the  district  of  the  prison  authority, 
of  their  intention  to  take  the  same  into  considera- 
tion at  a  time  and  place  to  be  stated  in  the  notice. 
Due  notice  having  been  given  that  the  present- 
ment of  jnstioes  as  to  certain  gaols  would  be 
taken  into  consideration  at  the  April  quarter  ses- 
sions for  a  county,  the  presentment  was  taken 
into  consideration  at  those  sessions,  and  it  was 
n*solvcd  that  the  matter  should  be  referred  to  a 
select  committee,  to  inquire  into  it,  and  report  to 
the  October  sessions.  At  the  October  sessions  the 
report  was  taken  into  consideration  without  any 
fresh  notice  having  been  given,  and  an  order  was 
made  in  conformity  with  the  report : — Held,  that 
the  power  of  adjournment  was  inherent  in  the 
sessions,  and  that  it  was  competent  to  the  court 
to  adjourn  the  matter  from  the  April  to  the 
October  sessions  ;  that  they  had  in  effect  done 
so,  though  not  formally  ;  that  a  fresh  notice  for 
the  October  sessions  was  not  necessary  ;  and  that 
the  order  was  therefore  valid.  Reg,  v.  West- 
moreland (Justices),  3  L.  R.,  Q.  B.  457  ;  37  L.  J.. 
M.  C.  115  ;  18  L.  T.  326  ;  16  W.  R.  763  :  9  B.  & 
S.  288. 

Hewgate.] — ^The  corporation  of  London  was 
not  authorized  by  4  Geo.  4,  c.  64,  to  make  any 
orders  for  the  regulation  of  Newgate,  which 
prevented  justices  of  the  peace  for  the  county 
of  Middlesex  from  committing  persons  charged 
with  misdemeanor  to  that  gaol.  Rex  v.  Cope, 
6  A.  &  E.  226  ;  1  N.  &  P.  515  ;  7  0.  &  P. 
720. 

The  clerk  of  the  sessions  of  gaol  delivery  of 
Newgate  is  not  entitled  to  any  fee  in  respect  of 
convicts  sentenced  to  imprisonment  with  hard 
labour.  Rex  v.  Baker,  2  N.  &  P.  375  ;  7  A.  & 
E.  502. 


For  Criminal  Offenders  only.]— By   52 


a  person  committed  by  civil  process  cannot  be 
detained  there.  Masters,  Ex  parte,  33  L.  J., 
Q.  B.  146  ;  9  L.  T.  733. 

By  12  &  13  Vict.  c.  14,  s.  2,  m  default  of  dis- 
tress whereon  to  levy  a  poor  or  highway  rate  with 
costs,  two  justices  are  empowered  to  issue  their 
warrant  of  commitment  against  the  person  in  de- 
fault to  the  common  gaol  or  house  of  correction 
for  any  time  not  exceeding  three  calendar  months, 
unless  the  sums  therein  mentioned  be  sooner  paid. 
Defaulters  in  payment  of  rates,  the  payment  of 
which  might  be  enforced  under  this  statute,  were 
committed  to  Whitecross-street  prison  and  New- 
gate : — Held,  that  the  warrants  of  commitment 
were  civil  and  not  criminal  process,  and  therefore 
the  commitment  to  Whitecross-street  prison  was 
right,  and  the  commitment  to  Newgate  was  wrong. 
Reg.  V.  Whitecross-street  Prison  QGovcmm^, 
6  B.  &  S.  371  ;  10  Cox,  C.  C.  134  ;  34  L.  J.,  M.  C. 
193. 


Geo.  3,  c.  ccix.,  Newgate  is  made  a  prison  for  the 
reception  of  criminal  offenders  only  ;   therefore 


Bo   also   House  of  Correotion  in  Cold- 

bath-fields.] — The  governor  of  the  House  of 
Correction  in  Coldbath-fields  is  justified  in  re- 
fusing to  receive  a  person  committed  for  de- 
fault in  payment  of  rates,  under  20  &  21  Vict, 
c.  cxviii.  s.  14,  relating  to  Islington.  R^g, 
v.  Coldbath-fieldn  C^ocei-nor),  6  B.  &  S.  352  ; 
10  Cox,  C.  C.  125 ;  31  L.  J.,  M.  C.  137. 

Reformatory— Absconding  firom.] — Where  a 
lad  was  found  guilty  of  absconding  from  a  re- 
foimatory  school,  and  sentenced  to  be  imprisoned 
for  that  offence  under  17  &  18  Vict.  c.  86,  s.  4  : — 
Held,  that  the  justices  had  no  authority  to  add  to 
such  sentence  of  imprisonment  an  order  that  after 
the  expiration  thereof  he  should  be  again  de- 
tained within  the  reformatory  school.  Rohson  v. 
Anderson,  5  L.  T.  789. 

Bating.! — A    reformatory,    established 

under  17  &  18  Vict.  c.  86,  is  not  rateable  to  the 
relief  of  the  poor.  Shephard  v.  Bradford 
iChurchunrdens),  16  C.  B.,  N.  S.  369  ;  33  L.  J., 
M.  C.  182  ;  10  Jur.,  N.  S.  799  :  10  L.  T.  421  ;  12 
W.  R.  867. 

II.    KEEPERS. 

Liability  of.] — The  keeper  of  a  prison  who  re- 
ceives and  detains  one  apprehended  and  charged 
in  his  custody  under  a  warrant,  runs  the  risk  of 
the  warrant  having  been  executed  against  the 
proper  person ;  and  though  acting  bonft  fide,  and 
without  the  means  of  ascertaining  the  identity 
of  the  individual  named  in  the  warrant,  he  is 
liable  to  an  action  for  false  imprisonment,  if  by 
the  mistake  of  the  officer  to  whom  it  was  di- 
rected, it  was  executed  against  another.  Aaron 
V.  Alexander,  3  Camp.  85.  And  see  Taylor  v. 
WhUe,  4  Esp.  80. 

Por  Trespass.]— Trespass  will  lie  against 

the  governor  of  a  prison  for  causing  a  prisoner 
to  be  removed  by  force,  or  threats  of  force,  from 
one  division  of  the  prison  to  another,  in  which 
he  ought  not  by  law  to  be  confined,  although  he 
acts  in  obedience  to  a  rule  issued  by  the  secre- 
tary of  state,  if  such  rule  is  not  in  accordance 
with  the  statutes  as  to  the  classification  of  the 
prisoners.  Cobhett  v.  Orey,  4  Ex.  729  ;  19  L.  J., 
Ex.  107. 

The  secretary  of  state  is  also  liable  to  an  ac- 
tion if  he  improperly  direct=<  the  gaoler  so  to 
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remove  all  persons  of  a  certain  class,  and  a  gaoler 
does  remove  a  person  coming  within  that  class. 

M.  was  committed  for  a  contempt  of  court  in 
not  answering  to  a  bill  in  chancery.  She  was 
taken  to  gaol  under  a  warrant  addressed  to  the 
gaoler,  which  shewed  on  the  face  of  it  the  cause 
of  her  committal.  The  plaintiff  in  the  suit  did 
not  bring  her  to  the  bar  of  the  court  within 
thirty  days ;  but  the  gaoler  did  not  discharge 
her : — Held,  that  the  duty  was  cast  in  express 
terms  on  the  gaoler  by  11  Geo.  4  &  1  Will.  4,  c. 
J)6,  s.  15,  to  discharge  the  person  in  his  custody 
under  such  circumstances,  and  as  the  warrant 
gave  him  notice,  he  was  bound  to  discharge  her 
after  the  lapse  of  thirty  days,  without  an  order 
from  the  sheriff  or  the  Court  of  Chancery ;  and 
that  an  action  of  trespass  would  lie  against  him 
for  detaining  her.  Moone  v,  i?o«/»,  4  L.  R.,  Q.  B. 
486  ;  38  L.  J.,  Q.  B.  236  ;  17  W.  R.  729. 

Superannuation  of  Officers — Compensation — 
Liability  of  County  to  Fay.] — At  the  time  of 
passing  the  Prisons  Act,  1877,  C.  was  the  go- 
Ternor  of  a  prison,  which,  pursuant  to  that 
statute,  was  transferred  to  the  Secretary  of 
State  for  the  Home  Department.  The  justices 
of  M.  had  been  the  local  authority  having  the 
control  of  the  prison.  C.  retired  from  his  ap- 
pointment soon  after  the  coming  into  force  of 
that  act,  and  the  Commissioners  of  the  Treasury 
awarded  to  C.  an  annuity  of  582Z.  13^.  4</.,  and 
apportioned  it  as  follows :  4292.  6s.  Sd.  to  be 
borne  by  the  justices  of  M.,  and  1332.  6*.  8^.  to 
be  borne  by  grants  provided  by  parliament.  At 
the  time  of  his  retirement  C.  was  less  than  sixty 
years  of  age,  and  he  had  not  become  incapable 
from  sickness,  age,  or  infirmity,  or  injury,  of 
executing  his  office  in  person,  and  he  retired  for 
the  purpose  of  facilitating  improvements  in  the 
management  of  the  prison.  The  justices  having 
declined  to  pay  the  sum  of  429/.  6*.  Sd. : — Held, 
that  the  commissioners  had  jurisdiction  to  ap- 
portion the  annuity  granted  to  C.  in  the  manner 
above  mentioned,  and  that  a  mandamus  would 
lie  to  compel  the  justices  of  M.  to  pay  the 
amount  apportioned  upon  them.  Jteg.y.  Middle- 
9ex  {JvsHce*),  11  Q.  B.  D.  656  ;  52  L.  J[.,  Q.  B. 
552  ;  49  L.  T.  614— C.  A.  Affirming  48  L.  T. 
480  ;  47  J.  P.  454. 


III.     PRISONERS. 

1.  Expenses  caused  by. 

Beformatory — Expense  of  providing  requisite 
Clothing  for  Prisoner.] — By  the  Prisons  Act, 
1877,  the  "  prison  authority,"  constituted  under 
the  Prisons  Act,  1865,  s.  5,  is  relieved  from  the 
obligation  of  defraying  the  expense  of  clothing 
requisite  for  the  admission  of  a  youthful  offender 
to  a  reformatory  school  under  the  Reformatory 
Schools  Act,  1867,  ss.  14,  23  ;  for  expenses  of 
that  description  fall  within  the  definition  of 
"  maintenance  of  a  prisoner  *'  contained  in  the 
Prisons  Act,  1877,  s.  57,  and  must  be  defrayed  out 
of  moneys  provided  by  parliament,  under  s.  4. 
Prison  Commissioners  v.  Liverpool  (^Corpora- 
tiorC),  6  Q.  B.  D.  332 ;  49  L.  J.,  Q.  B.  431  ;  42 
L.  T.  838  ;  29  W.  R.  6  ;  44  J.  P.  616—0.  A. 

Ksintenance  of,  when  Bemoved  to  Asylum — 
TTpon  what  Fundi  Chargeable.]  —  Where  a 
pauper  prisoner  without  a  settlement  becomes  ! 


insane  during  confinement  in  a  prison  to  which 
the  Prison  Act,  1877  (40  &  41  Vict.  c.  21)  applies, 
the  expenses  of  inquiring  into  his  insanity  and ' 
of  removing  him  to  a  county  lunatic  asylum, 
and  of  his  maintenance  in  such  asylum  during 
the  currency  of  his  sentence  are,  by  ss.  4  &  57  of 
that  act,  to  be  defrayed  out  of  moneys  provided 
by  parliament ;  and  the  effect  of  those  sections 
is  to  repeal  the  provisions  of  3  &  4  Vict.  c.  54, 
8.  2,  which  made  the  county  liable.  Meios  v. 
Reg.,  8  App.  Cas,  339  ;  52  L.  J.,  M.  C.  57  ;  48 
L.  T.  1  ;  31  W.  R.  385  ;  47  J.  P.  310  ;  16  Cox, 
C.  C.  185— H.  L.  (E.). 

Liability  of  Boroughs  for  Kaintenance.] — By 
5  &  6  Vict.  c.  98,  s.  18,  a  boAjugh  with  a  separate 
court  of  sessions,  sending  its  prisoners  to  the 
county  gaol  without  any  special  contract,  shall 
pay  the  expenses  incurred  in  the  conveyance, 
transport,  maintenance,  safe  custody  and  care  of 
every  such  prisoner,  according  to  the  time  he 
shall  remain  in  custody  there,  at  the  average 
daily  cost  of  each  prisoner  according  to  the 
whole  number  of  prisonei'S  confined  in  the 
prison,  including  in  such  expenses  all  expenses 
of  '■*■  repairs,  alterations,  additions,  and  improve- 
ments in  or  to  the  prison  : " — Held,  that  any 
such  borough  is  bound  to  contribute,  in  the 
proportion  above  mentioned,  not  only  towards 
the  cost  of  the  necessary  and  ordinary  repairs 
of  the  county  gaol,  but  towards  the  cost  of 
enlarging  it,  according  to  28  &  29  Vict.  c.  126. 
Reg.y.  Wigan  (Mayor),  5  L.  R.,  Q.  B.  267 ;  39 
L.  J.,  M.  C.  68  ;  21  L.  T.  715  ;  18  W.  R.  455. 

Conveying  Prisoner  to  Prison,  Expenses  of.] — 

A  metropolitan  police  magistrate,  having  sum- 
marily convicted  an  offender  and  adjudged  her 
to  be  imprisoned,  made  out  a  warrant  for  her 
commitment ;  in  obedience  to  which  warrant  the 
plaintiff,  a  police  constable,  duly  conveyed  her 
to  prison.  By  reason  of  such  conveyance  the 
plaintiff  incurred  certain  expenses  which  the 
prisoner  had  no  means  to  defray.  The  magis- 
trate subsequently  made  an  order  under  27  Geo. 
2,  c.  3,  directed  to  the  defendant,  ordering  him 
to  pay  to  the  plaintiff  the  amount  of  such  ex- 
penses. The  defendant  refused  to  comply  with 
the  order,  on  the  ground  that  the  liability  to  pay 
the  expenses  of  conveying  prisoners  to  prison 
had  been  transferred  from  the  county  to  the 
secretary  of  state  by  s.  4  of  the  Prisons  Act,  1877, 
which  provides,  that  "  After  the  commencement 
of  the  act  all  expenses  incurred  in  respect  of  the 
maintenance  of  prisons  to  which  the  act  applies 
and  of  the  prisoners  therein  shall  be  defrayed 
out  of  moneys  provided  by  parliament."  A 
similar  question  arose  with  regard  to  the  ex- 
penses of  conveying  from  the  police  court  to  the 
prison  a  man  committed  to  take  his  trial  for 
felony  : — Held,  that  the  expenses  of  conveying 
prisoners  to  prison  were  by  s.  4  transferred  to  the 
secretary  of  stat€,  and  that  the  word  "  therein  " 
in  that  section  pointed  to  the  class  of  prisoners 
to  whose  maintenance  the  act  was  intended  to 
apply,  not  to  the  period  of  time  from  which  the 
liability  for  such  maintenance  was  to  commence. 
Mullins  V.  Surrey  (Treasurer),  7  App.  Cas.  1 ;  51 
L.  J.,  Q.  B.  145  ;  45  L.  T.  625  ;  30  W.  R.  157;  46 
J.  P.  276  J  16  Cox,  C.  C.  9— H.  L.  (E.). 

2.  PBOCEEDIKOS  AGAINST. 

Process.] — Where  a  defendant  is  in  a  county 
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gaol,  in  the  custody  of  the  sheriff,  on  a  criminal 
chaise,  a  writ  of  capias  maj  be  lodged  with  the 
sheriff,  who  is  then  bound  to  detain  the  defen- 
dant. An  order  of  the  court  to  detain  is  not 
necessary.     Grainger  v.  Moore^  5  D.  P.  C.  456. 

A  governor  of  a  prison,  in  compliance  with  an 
order  of  the  visiting  justices,  refused  to  allow 
the  process  of  the  court  to  be  served  upon  a 
prisoner  undergoing  a  criminal  sentence.  The 
court  granted  a  rale  nisi  for  an  attachment 
against  the  governor,  on  the  condition  that 
the  rule  was  not  to  be  served  or  acted  upon, 
unless  he  persisted  in  refusing  to  allow  service. 
DaMOA  ▼.  Le  Capelain^  7  Ex.  667  ;  21  L.  J.,  Ex. 
219. 

A  writ  of  capias  uAder  1  &  2  Vict.  c.  110,  s.  3, 
is  not  a  step  in  the  action,  but  is  altogether  col- 
lateral to  it.  Ireland  y.  Berry,  D.  &  M.  505  ;  5 
Q.  B.  551  ;  13  L.  J.,  Q.  B.  140. 

\^*liere  a  detainer  for  debt  was  lodged  against 
a  person  in  custody  on  a  criminal  charge,  who 
was  afterwards  convicted  and  sentenc^  to  a 
year's  imprisonment : — Held,  that  the  creditor 
was  not  bound  to  declare  during  that  period. 
AUroffe  v.  Lunn,  9  B.  &  0.  395. 

A  prisoner,  who  conducts  in  person  an  action 
in  which  he  is  the  plaintiff,  is  not  entitled  to  a 
habeas  corpus  to  bring  him  to  chambers,  to 
oppose  a  summons  for  leave  to  plead  several 
matters,  unless  the  judge,  in  his  discretion, 
thinks  that  there  is  an  urgent  necessity  for  bis 
presence.  Ford  v.  Oraham,  1  L.,  M.  &  P.  604  ; 
10  C.  B.  369. 

Applieation  for  IHseharge.] — A  prisoner  has  a 
right^  to  apply  de  die  in  diem  for  his  discharge, 
and  is  not  prejudiced  by  a  former  application 
having  been  unsuccessfully  made.  llaUett  v. 
CVe$*weU,  1  B.  C.  Rep.  1 ;  3  D.  &  L.  561  ;  15 
L.  J.,  Q.  B.  129. 

Charging  in  Ezeention.^— Where  a  defendant 
is  in  custody  on  a  criminal  charge,  it  is  not 
necessary  for  the  plaintiff  to  charge  him  in  exe- 
cation,  in  a  civil  suit,  by  habeas  corpus  ad  satis- 
faciendum, within  two  terms  after  the  commit- 
ment to  prison.  GihhM  v.  King,  2  D.  &  L.  806  ; 
1  C.  B.  1  ;  14  L.  J.,  C.  P.  85  ;  9  Jur.  113. 

Where  a  defendant  was  brought  up  in  custody 
of  a  gaoler  for  the  purpose  of  being  charged  in 
execution,  and  it  appeared  that  a  commissioner 
of  bankrupts  had  on  the  preceding  day  granted 
an  interim  order  for  his  protection,  the  court  re- 
fused to  allow  him  to  be  charged  in  execution. 
Sloman  v.  WiUiavi*,  4  D.  &  L.  49. 

It  is  no  ground  of  objection  to  the  defendant's 
being  charged  in  execution,  that  the  plaintiff 
had,  on  a  ^rmer  occasion,  repudiated  the  action. 
Bcrell  V.  WetherelU  3  C.  B.  605. 

It  is  no  cause  to  shew  against  a  motion  to 
charge  a  defendant  in  execution,  who  has  been 
brought  up  on  a  habeas  corpus  ad  satisfaciendum, 
that  the  warrant  of  attorney  on  which  the  judg- 
ment has  been  signed  was  given  without  con- 
sideration, and  the  judgment  signed  in  breach  of 
good  faith.     Cooke  v.  Wright,  5  D.  &  L.  274. 

A  defendant  was  arrested  upon  process,  which 
was  set  aside  by  the  court  as  having  been  im- 
properly issued  .-—Held,  that  the  ille^ty  of  the 
original  arrest  could  not  be  shewn  as  cause 
against  his  being  charged  in  execution  at  the  suit 
of  another  plaintiff,  by  whom  he  had  been  de- 
tained, but  that  bis  discharge  from  such  detainer 
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could  only  be  obtained  on  a  substantive  motion. 
Stanford,  In  re,  1  D.,  N.  S.  183  ;  4  Scott,  N.  It. 
23  ;  3  M.  &  G.  409. 

A  prisoner  in  custody,  under  process  of  con- 
tempt of  the  Court  of  Common  Pleas,  is  liable 
to  be  charged  in  execution  upon  a  judgment  in 
that  court  in  the  ordinary  way.  Wade  v.  Wood, 
1  C.  B.  462. 


Supersedeas.] — A  defendant  arrested  upon  an 
order,  under  1  &  2  Vict.  c.  110,  s.  3,  is  |uper- 
sedeable,  unless  the  plaintiff  proceeds  to  execu- 
tion within  two  terms  inclusive  after  judgment. 
Walter  or  Walker  v.  De  Hichmont  or  Riekment, 
6  Q.  B.  544  ;  2  D.  &  L.  507  ;  14  L.  J.,  Q.  B.  22. 

A  prisoner  once  supersedeable  is  always  so. 
Ilallctt  V.  CreMiwell,  1  B.  C.  Eep.  1 ;  3  D.  &  L. 
561  ;  15  L.  J.,  Q.  B.  129 ;  10  Jur.  266. 

But  this  only  holds  so  long  as  he  remains  in 
the  same  custody  and  under  the  same  process. 
Rose  V.  Chri^tfield,  1  T.  R.  591. 

Where  the  nature  of  the  charge  is  altered,  it 
has  been  repeatedly  determined  to  be  otherwise. 
London  Assurance  Company  v.  Perkins,  1  T.  R. 
591,  n. 

As  against  a  prisoner,  a  final  judgment  is  com- 
plete at  the  time  of  signing,  without  carrying  in 
the  roU.     Colbron  v.  Hall,  5  D.  P.  C.  535. 

If  after  judgment  the  defendant  is  superseded 
for  want  of  being  charged  in  execution,  and 
then  an  action  of  debt  is  brought  on  that  judg- 
ment, and  judgment  recovered  thereon,  the 
defendant  may  be  taken  in  execution  on  such 
second  judgment.  Ismay  v.  Bervin,  2  W,  Bl. 
982. 

A  defendant  who  has  once  become  supersede- 
able for  want  of  being  charged  in  execution 
cannot  afterwards  be  charged  in  execution  on 
the  same  judgment.  Hewitt  v.  Melton,  1  C.&  M. 
579  ;  3  Tyr.  503  ;  S,  C,  nom.  Melton  v.  Hewitt, 
2  D.  P.  C.  71. 

Bight  to  See  Witness  who  is  also  a  Prisoner.] 

— A.  was  to  be  tried  for  felony  at  the  assizes  for 
the  county  of  W.,  and  B.,  a  material  witness  for 
A.,  was  committed  to  the  W.  city  prison  for 
further  examination  on  a  charge  of  felony : — 
Held,  that  before  the  trial  of  A.  the  governor  of 
the  W.  city  prison  ought  to  allow  A.'8  attorney 
to  see  B.  in  his  presence.  Rex  v.  Simmonds,  7 
0.  &  P.  176. 


PRIVILEGED  GOMMUNI 
CATIONS. 

See  DEFAMATION— EVIDENCE. 
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PRIVY   COUNCIL. 

I.  Appeals  feom  CohoniES.—Sfc  Colony. 

IL  Ik  Ecclesiastical  Mattees. — See  Ec- 
clesiastical Law. 

III.  In    Maritime    Matters. — See    Ship- 

ping, 

IV,  In  Matters  Relating  to  Patents. 

—See  Patent. 


PRIZE    OF  WAR. 


See  WAR. 


PROBATE. 

I.  Of  Wills.— &p  Will. 
II.  Duty. — See  Revenue, 


PROCLAMATIONS. 

The  object  of  a  royal  proclamation  is  only  to 
make  known  the  existing  law ;  it  can  neither 
make  nor  unmake  the  law.  Cheva^e,  Ex  parte^ 
4  De  G.,  J.  &  S.  665  ;  34  L.  J.,  Bk.  17  ;  11  Jur., 
N.  8.  406  ;  12  L,  T.  249  ;  13  W.  R.  627. 


PROFIT    1   PRENDRE. 

See  COMMON— CUSTOM  AND  PRESCRIP- 
TION —  EASEMENT  —  FISH  AND 
FISHERY. 


PROHIBITION. 

I.    When  the  Writ  Lies. 

1.  Generally. 

2.  To  and  by  what  Cmirts,  262. 

II.    Practice,  Pleadings  and  Costs,  266. 


I.    WHEN  THE  WRIT  LIES. 
1.  Generally. 

Generally.]- To  entitle  a  party  to  a  prohibi- 
tion to  restrain  commissioners  acting  under  a 
local  act  from  proceeding  to  enforce  a  penalty 
for  an  offence  e^ainst  the  act,  he  must  distinctly 


shew  that  thej""  are  acting  without  jurisdiction. 
It  is  not  enough  to  shew  that  it  is  doubtful,  upon 
the  act,  whether  the  jurisdiction  extends  to  the 
place  where  the  alleged  offence  was  committed. 
Birch,  In  re,  15  C.  B.  743. 

Object  ol] — Prohibition  is  the  common  law 
pi"ocecding  by  which  any  of  the  superior  tem- 
poral courts  at  Westminster  (not  the  Queen's 
Bench  only)  are  enabled  to  restrain,  amongst 
others,  the  Courts  Ecclesiastical  from  acting  in 
excess  of  their  jurisdiction,  but  it  docs  not  enable 
the  temporal  court  to  act  as  a  Court  of  Appeal 
from  the  Court  Ecclesiastical  so  as  to  correct  any 
irregularity  or  even  injustice  which  may  have 
been  done  bv  the  Ecclesiastical  Court,  if  done  in 
the  exercise  of  their  jurisdiction.  Maclaynochie 
V.  Pcnzanve  (^Lord),  6  App.  Cas.  443  ;  50  L.  J., 
Q.  B.  611  ;  44  L.  T.  479  ;  29  W.  R.  633  ;  45  J.  P. 
584— H.  L.  (E.). 

• 

Part  within  and  Part  without  JnrisdictLon.] 

— Where  part  of  a  decision  of  the  court  sought 
to  be  prohibited  is  within  its  jurisdiction  and 
part  not,  a  prohibition  is  awarded  against  doing 
what  is  in  excess  of  jurisdiction,  and  a  consulta- 
tion as  to  the  rest,    Ih. 

Where  the  subject  of  a  suit  in  an  inferior  court 
is  within  its  jurisdiction,  though  in  the  proceed- 
ings a  matter  is  stated  which  is  out  of  its  juris- 
diction, yet  unless  it  is  going  on  to  try  such 
matter,  a  prohibition  will  not  lie.  Dvtvnn  v 
Pohwn,  1  H.  Bl.  100. 

It  is  no  objection  to  a  rule  for  a  prohibitior 
before  venlict  that  a  part  of  the  cause  of  actior 
arose  within  the  jurisdiction  of  the  inferio: 
court.  Wallace  Y,  Allan.  10  L.  R.,  C.  P.  607 
44  L.  J.,  C.  P.  351  ;  32  L.  T.  830 ;  23  W.  R 
703. 

Where  the  inferior  court  has  only  jurisdic 
tion  over  part  of  the  matter,  and  not  of  th( 
rest,  the  Queen's  Bench  has  a  discretion  afte 
judgment  delivered.  Carslake  v.  Mapledoram 
2  T.  R.  473. 

Where  Jarisdiction  may  be  Exceeded.] — Th 

court  will  not  grant  prohibition  to  a  tribunal  lik 
the  Local  Government  Board  on  the  ground  that  i 
an  appeal  to  them  they  will  perhaps  t^ke  Int 
consideration  upon  that  appeal  matters  which  d 
not  properly  arise  before  them.  Ii4*g.  v.  Loco 
Govei^vient  Board,  9  Q.  B.  D.  600  ;  51  L.  J 
M.  C.  121  ;  46  J.  P.  820.  Affirmed,  10  Q.  B.  I 
309  I  52  L.  J.,  M.  C.  4  ;  48  L.  T.  173  ;  31  W.  I 
72  ;  47  J.  P.  228— C.  A. 

Excess  of  Jariediotion.]— Under  9  &  10  Vic 
c.  38,  empowering  the  Commissioners  of  "Wckx 
and  Forests  to  form  a  royal  park  in  Batterse; 
fields,  a  jury  was  impannelled  before  the  elieriff  • 
Surrey  to  ascertain  what  recompense  should  1 
made  to  a  claimant  for  the  value  of  lands  r 
quired  for  the  purposes  of  the  act,  and  found 
verdict  for  750?.,  which  the  sheriff  gave  jwd 
ment  for,  and  ordered  to  be  paid  to  the  claimai 
Thereupon  the  claimant  applied  for  a  prohibits 
to  prohibit  the  sheriff  and  the  comnxlBsione 
from  entering  and  recording  the  verdict  ai 
judgment,  and  further  acting  upon  or  makii 
available  the  same,  on  the  ground  of  an  exc< 
of  jurisdiction  and  misdirection  by  the  sheriff  : 
Held,  that  the  verdict  and  judgment  were  val 
and  conclusive  in  themselves,  and  that  neitl 
the  recording  of  them,  nor  the  proceeding  whi 
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the  commissioners  were  empowered  to  take,  were 
acts  in  respect  of  which  the  prohibition  could  be 
granted.  Chabot  v,  Mvrpeth  {Lord)^  15  Q.  B. 
446  ;  19  L.  J.,  Q.  B.  377. 

Where  an  inferior  court  proceeds  in  a  cause 
properly  within  its  jurisdiction,  no  prohibition 
can  be  awarded  till  the  pleadings  raise  some  issue 
which  the  court  is  incompetent  to  try.  Limdon 
(^Mayor)  v.  Gij-,  2  L.  R.,  H.  L.  239  ;  36  L.  J., 
Ex,  225  :  16  W.  R.  44. 

But  where  the  foundation  for  the  jurisdiction 
is  itself  defective,  a  prohibition  may  be  applied 
for  at  once.    lb, 

A  coant  J  court  judgc^  on  the  25th  of  Novem- 
ber. 1872.  made  an  order  for  the  commitment  of 
a  debtor  for  forty  days  for  non-payment  of  debt 
and  costs  under  a  judgment.  The  debtor  was 
arrested  thereunder  on  the  30th  of  December, 
and  discharged  by  a  judge  of  a  superior  court  on 
the  6th  of  January,  1873,  on  the  ground  of  privi- 
lege. The  gaoler  claiming  to  retain  the  warrant 
for  his  own  protection,  and  the  judge  of  the 
coanty  court  refusing  to  issue  a  second  or  dupli- 
cate warrant,  a  fresh  judgment  summons  was 
taken  out,  under  which  a  second  order  of  com- 
mitment for  forty  days  for  the  non-payment  of 
the  same  debt  and  the  additional  costs  was  issued 
on  the  7th  of  March,  1873  :— Held,  that  the 
isning  of  the  second  order  of  commitment  pend- 
ing  the  fiivt  was  an  excess  of  jurisdiction,  and 
a  prohibition  was  granted.  Horsna'd  v.  JBntcc^ 
8  L.  R.,  C.  P.  378  ;  42  L.  J.,  C.  P.  140  ;  28  L.  T. 
705  ;  21  W.  R.  597. 

My  view  of  the  power  of  prohibition  at  the 
present  day  is  that  tne  court  should  not  be  chary 
of  exercising  it,  and  that  wherever  the  legisla- 
ture entrusts  to  any  body  of  pei^sons  other  than 
to  the  superior  courts  the  power  of  imposing  an 
obligation  upon  individuals,  the  courts  ought  to 
exercise  as  widely  as  they  can  the  power  of  con- 
trolling those  bodies  of  persons,  if  those  persona 
admittedly  attempt  to  exercise  powers  beyond 
the  powers  given  to  them  by  act  of  parliament. 
Rrg.  V.  Local  Government  Board,  10  Q.  B.  D. 
321 ;  .52  L.  J.,  M.  C.  10  ;  48  L.  T.  181.— Per  Brett, 
L.  J. 


Point  need  not  haye  been  taken  in  Court 

below.] — Where  an  inferior  court  has  no  jurisdic- 
tion to  entertiin  a  cause,  it  is  not  necessary,  to 
entitle  a  party  to  a  prohibition,  that  the  objec- 
tion to  the  want  of  jurisdiction  should  have 
been  made  in  the  inferior  court,  and  overruled. 
Haber  v.  Portugal  (^Queen^,  17  Q.  B.  171  ;  20 
L.  J.,  Q.  B.  488  ;  16  Jur.  164. 

Mnst  be  Material.]— A  prohibition  will  not  be 
granted  where  it  is  not  material.  Butterworth 
r.  Walker,  3  Burr.  1689. 

For  Von-reception  of  Evidence.]— Where  jus- 
tices bad  convicted  a  party  of  unlawfully  taking 
&h  in  a  private  fishery,  the  court  refused  to  issue 
a  prohibition  against  their  proceeding  to  enforce 
it,  on  the  ground  that  the  defendant  claimed  a 
right  of  fishing  before  the  justices ;  and  they 
refa5ted  to  require  the  informant  to  produce  his 
title  deeds.    Higgins,  Ex  parte,  10  Jur.  838. 

What  eenstitnteB  a  Jndioial  Prooeeding.]— 
The  governing  body  of  a  university  may  law- 
fully issue  a  decree  that  every  tradesman,  with 
whom  a  person  in  statu  pupillari  within  the  uni- 
versity contracts  a  debt  exceeding  5Z.,  shall  make 


the  same  known  to  the  tutor  of  such  pci-son's 
college,  on  pain  of  being  discommuned  if  he 
omits  doing  so  ;  and,  in  case  of  disobedience, 
they  may  enforce  such  decree  by  ordering  that 
no  person  in  statu  pupillari  shall  deal  with  the 
tradesman  for  a  given  period.  If  the  vice- 
chancellor,  attended,  on  summons,  by  the  heads 
of  colleges,  makes  an  order  to  discommune,  in 
pursuance  of  such  decree,  this  is  not  a  judicial 
proceeding  which  the  superior  courts  can  restrain 
by  prohibition.  Death,  Ex  jmrtc,  18  Q.  B.  647  ; 
21  L.  J.,  Q.  B.  337  ;  17  Jur.,  112. 

After  Sentence.] — After  sentence,  prohibition 
will  not  go,  unless  want  of  jurisdiction  below 
appears  upon  the  face  of  the  proceedings.  Btig^ 
gin  V.  Ben  net,  4  Burr.  2035.- 

Where  a  matter  is  properly  triable  at  common 
law,  prohibition  lies  before  sentence,  but  if  a 
party  submit  to  trial,  it  is  afterwards  too  late. 
Full  V.  Hutehtns,  Cowp.  424,  432.  And  see 
Stainbank  v.  BradsJuiw,  10  East,  349,  n. 

When  the  want  of  jurisdiction  of  an  inferior 
court  appears  on  the  face  of  the  process,  the 
court  will  grant  a  prohibition  after  sentence, 
Roberts  v.  Hnmby,  3  M.  &  W.  120 ;  M.  &  H. 
331  ;  6  D.  P.  C.  82. 

After  Appeal.] — Semble,  that  a  prohibition 
can  be  moved  for  after  an  appeal.  Harrhigton 
QEarl)  v.  Ramsay,  8  Ex.  879  ;  22  L.  J.,  Ex.  326, 

After  Judgment.] — A  prohibition  will  not  be 
granted  after  judgment,  unless  it  is  perfectly 
clear  that  there  hss  been  an  excess  of  jurisdic- 
tion. Ricardo  v.  Maidenhead  Local  Board^ 
2  H.  &  N.  257  ;  27  L.  J.,  M.  C.  73. 

Against  Judgment.] — Prohibition  will  not  be 
granted  gainst  a  judgment,  merely  because  of  a 
defect.  Envaght  v.  Penzance  {Lord),  7  App, 
Cas.  240  ;  51  L.  J.,  Q.  B.  506  ;  46  L.  T.  779  ;  30 
W.  R.  753  ;  46  J.  P.  644— H.  L.  (E.). 

Hot  Veriiled  by  Affidavit.]— Prohibition  de- 
nied where  the  matter  of  suggestion  was  dehors 
the  proceedings,  -and  not  verified  by  affidavit. 
Caton  V.  Burton,  Cowp.  330 ;  S,  P,,  Paxton  v. 
Knight,  1  Burr.  307,  314  ;  2  Ld.  Ken.  14. 

2.  To  AND  BY  WHAT  COUBTS. 

To  Courts  of  Appeal.]— A  prohibition  will  bo 
granted  to  a  court  of  appeal,  where  it  appears 
that  they  have  no  jurisdiction  over  the  subject- 
matter,  even  after  they  have  remitted  the  suit  to 
the  court  below,  and  awarded  costs  against  the 
appellant,  and  though  the  party  applying  for  a 
prohibition  appealed  to  that  court.  Darby  v, 
Cosenn,  1  T.  R.  552. 

Semble,  that  the  courts  of  common  law  have 
power  to  issue  a  writ  of  prohibition  to  the  judi- 
cial committee  of  the  privy  council,  if  it  exceeds 
its  jurisdiction  ;  but  it  cannot  issue  for  that 
which  is  a  subject  of  appeal.    Smt/th,  Ex  parte, 

2  C  M.  &  R.748  ;  1  Gale,  274  ;  ^,  P.  a7id  S,  a, 

3  A.  &  E.  719. 

To  Criminal  Courts.] — A  prohibition  lies  to  a 
court  of  criminal  no  less  than  to  one  of  civil 
jurisdiction.  R^g,  v.  Uerford,  3  El.  &  El.  115; 
29  L.  J.,  Q.  B.  249  ;  6  Jur.,  N.  S.  760. 

I     To  ICayor'B  Court  of  London— When  Chranted 

K  2 


263 


PKOHIBITION. 


264 


or  Sefuied.] — The  court,  at  the  instance  of  a 
stranger,  made  a  rule  absolute  for  a  prohibition 
to  the  Mayor's  Court,  after  vei^ict  for  the  plain- 
tiff, notwithstanding  that  the  claim  was  below 
50Z.,  and  consequently  there  could  be  no  plea  to 
the  jurisdiction.  Quartly  v.  Timmims^  9  L.  R., 
a  P.  416  ;  22  W.  R.  488. 

In  oitier  to  allow  the  Mayor's  Court  of  Lon- 
don to  entertain  a  suit,  the  cause  of  action  must 
have  arisen  within  its  jurisdiction,  even  although 
the  amount  in  dispute  is  less  than  50Z.,  and  the 
defendant  carries  on  business  in  the  city  of 
London  : — Held,  that  an  attorney  is  sufficiently  a 
stranger  to  the  suit  in  the  Mayor's  Court  to  en- 
title him  to  apply  for  a^  prohibition,  although 
the  defendant  himself  can  only  raise  an  objection 
to  the  jurisdiction  by  plea  under  20  and  21  Vict. 
c.  clvii.,  s.  15.  WillU  v.  Harris^  43  L.  J.,  C.  P. 
208. 

When  a  party  not  residing  within  the  jurisdic- 
tion of  the  Mayor's  Court  is  made  a  defendant  by 
process  therein,  a  prohibition  will  be  granted  with 
costs  upon  the  court  being  informed  of  such 
])roccss  by  the  attorney  of  the  defendant. 
Roblmon  v.  Enmmwl^  9  L.  R.,  C.  P.  414  ;  43 
L.  J.,  C.  P.  244  ;  30  L.  T.  500. 

A  defendant  in  a  suit  in  the  Mayor's  Court 
cannot  move  for  a  writ  of  prohibition  to  stay 
the  proceedings  in  a  foreign  attachment.  Baker 
v.  Clark,  8  L.  R,,  C.  P.  121. 

A  defendant  can  himself  apply  in  the  superior 
Court  to  prohibit  the  Mayor's  Court  from  pro- 
ceeding farther  in  an  action  when  the  court 
is  proceeding  without  jurisdiction.  Bridge  v. 
Branch,  1  C.  P.  D.  633  ;  34  L.  T.  905. 

A  defendant  in  an  action  in  the  Mayor's 
Court  may  obtain  a  writ  of  prohibition,  notwith- 
standing the  Mayor's  Court  of  London  Procedure 
Act,  1857  (20  &  21  Vict.  c.  clvii.),  s.  15,  which 
enacts  that  "  no  defendant  shall  be  permitted  to 
object  to  the  jurisdiction  of  the  court  in  or  by 
any  proceeding  whatsoever  except  by  plea ; "  the 
real  effect  of  that  section  being  only  to  limit  the 
mode  of  objecting  within  the  Mayor's  Court 
to  the  jurisdiction.  Ja^obi  v.  Brett,  20  L.  R., 
Eq.  1  ;  44  L.  J.,  Ch.  377  ;  32  L.  T.  522 ;  23 
W.  R.  656. 

Whether  a  writ  of  prohibition  is  applied  for  by 
cither  of  the  parties  to  the  suit  in  an  inferior  court, 
or  by  a  stranger  to  such  suit,  the  only  discretion 
which  the  superior  court  has  to  refuse  such  writ  is 
if  in  doubt  in  fact  or  law  whether  the  inferior  court 
is  exceeding  its  jurisdiction  or  is  acting  without 
jurisdiction.  Worthington  v.  Jeffries,  10  L,  R., 
C.  P.  379 ;  44  L.  J.,  C.'P.  209  ;  32  L.  T.  606  ;  23 
W.  R.  750. 

But  when  a  writ  of  prohibition  has  been  issued 
to  restrain  proceeding  in  the  Mayor's  Court  on 
the  application  of  a  stranger  to  the  suit,  it  can- 
not be  sustained  unless  he  can  shew  that  the 
court  has  exceeded  its  jurisdiction  both  with  re- 
ference to  the  facts  and  the  law,  and  then  it  is 
a  matter  of  discretion  with  the  superior  court 
whether  or  not  to  set  it  aside.  Chambers  v. 
Green,  20  L.  R.,  Eq.  552  ;  44  L.  J.,  Ch.  600. 

The  same  facts  which  would  allow  a  sti:9.nger 
to  obtain  a  prohibition  to  the  Mayor's  Court  will 
not  entitle  the  defendant  to  plead  to  the  juris- 
diction of  that  court.  Etans  v.  Nicholson  (No. 
1),  32  L.  T.  664. 

By  the  Mayor's  Court  Act,  s.  12,  no  plea  to  the 
juriGdiction  shall  be  allowed  in  cases  where  the 
plaintiff  claims  not  more  than  50Z.,  and  where 
the  cause  of  action  arises  either  wholly  or  in  part 


within  the  city :  and  by  s.  15,  no  defendant  may 
object  to  the  jurisdiction  except  by  plea.  The 
plaintiff's  cause  of  action  arose  in  part  within 
the  city,  and  the  defendant  pleaded  to  the  juris- 
diction : — Held,  that,  although  a  prohibition 
might  be  granted,  the  defendant  was  not  en- 
titled to  plead  to  the  jurisdiction.    lb. 

A  prohibition  will  not  be  granted  to  restrain 
the  Mayor's  Court  from  proceeding  where  no 
plea  to  the  jurisdiction  is  allowed  under  s.  12  of 
the  Mayor's  Court  Procedure  Act,  1857.  Hawes 
V.  Pareley,  1  C.  P.  D.  418  ;  46  L.  J.,  C.  P.  18. 

By  s.  15  of  the  Mayor's  Court  of  London  Pro- 
cedure Act,  1857,  no  defendant  shall  be  per- 
mitted to  object  to  the  jurisdiction  of  the  court 
in  or  by  any  proceeding  whatsoever,  except  by 
plea.  The  court  therefore  refused  to  grant  a 
prohibition,  although  the  cause  of  action  in  re- 
spect of  which  proceedings  were  taken  in  the 
Mayor's  Court,  did  not  arise  within  the  jurisdic- 
tion of  that  court.  Ma?ining  v.  Ilarquharson, 
29  L.  J.,  Q.  B.  22  ;  6  Jur.,  N.  S.  1300. 

The  court  will  not  grant  a  prohibition  to  the 
Mayor's  Court  to  restrain  proceedings  on  an  at- 
tachment of  goods  and  chattels,  merely  on  the 
ground  that  the  attachment  had  the  effect  of 
preventing  the  due  registration  by  the  garnishee 
(the  purser  and  secretary  of  a  mine)  of  the 
transfer  of  shares  sold  to  the  applicant  by  the 
debtor.    Fredinnick  v.  Oliver,  29  L.  J.,  Ex.  466. 

A  superior  court  is  not  bound  to  grant  prohibi- 
tion to  the  Mayor's  Court,  to  prevent  that  court 
from  proceeding  in  an  action  from  want  of  juris- 
diction, unless  it  is  clear  that  the  cause  of  action 
sued  on  arose  outside  the  jurisdiction,  Taylor 
V.  XicholU,  1  C.  P.  D.  242  ;  45  L.  J.,  C.  P.  455  ; 
24  W.  R.  673. 

Therefore  where  a  plaintiff  who  carried  on 
business  in  the  city,  brought  an  action  to  recover 
the  price  of  goods  sold  to  the  defendant  (who 
rcsided  and  carried  on  business  outside  the  city) 
and  delivered  to  him  outside  the  city,  and  the 
defendant  by  a  letter  addressed  to  and  received 
by  the  plaintiff's  solicitor  in  the  city,  but  posted 
out  of  the  city,  had  admitted  the  debt,  the  court 
refused  to  grant  prohibition,  holding  that  it  was 
not  clear  that  the  action  was  not  brought  on  ac- 
counts stated,  and  consequently  that  the  Mayor's 
Court  might  have  jurisdiction.    2b. 

Scmble,  that  the  Court  of  Chancery  has  juris- 
diction to  issue  a  prohibition  to  the  Mayor's 
Coui-t.    Jacobs  V.  Friedbvrg,  21  W.  R.  353. 

To  Conrti-lCartial.]— A  prohibition  cannot  be 
issued  to  a  court-martial  after  sentence  pro- 
nounced by  the  court  and  ratified  by  the 
sovereign,  and  execution  by  dismissal  from  the 
army  in  pursuance  of  such  sentence.  Poe,  Iti  re, 
5  B.  &  Ad.  681  ;  2  N.  &  M.  636. 

To  Admiralty  Court.]— The  Court  of  Admi- 
ralty, although  it  possesses  by  statute  in  certain 
cases  some  of  the  powers  of  a  superior  court,  is 
an  inferior  court,  to  which  prohioition  will  lie. 
James  v.  London  and  Stfnth^Westcrn  Bailway 
Company,  7  L.  R.,  Ex.  187  ;  41  L.  J.,  Ex.  82  ; 
26  L.  T.  187  ;  20  W.  R.  238.  Affirmed.  7  L.  R., 
Ex.  287  ;  27  L.  T.  382— Ex.  Ch.  But  see  the 
Judieatvre  Act. 

A  prohibition  will  not  be  granted  to  the  Court 
of  Admiralty  on  the  ground  that  it  is  proceeding 
without  jurisdiction  in  a  matter  involving  inter- 
national law,  unless  the  facts  and  the  rules  of  law 
governing  them  are  clearly  beyond  its  powers  : 
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for  that  court  is  peculiarly  adapted  to  the  deci-  applicant  has  no  special  interest  in  the  proceed. 

B10D  of  questions  arising  upon  international  and  ings.     Reg.  v.  Tw'm,  4  L.  R.,  Q.  B.  407  :  38  L.  J., 

maritime  Uw.      Ckarkieh,  In  re,  8  L.  R.,  Q.  B.  Q^B.  228  ;  20  L.  T.  522  ;  17  W.  R.  765  :  10  B.  & 

197  ;  42  L.  J.,  Q.  B.  75  ;  28  L.  T.  190  ;  21  W.  R.  S.  298. 


437. 

The  ship  Charkieh  ran  down  the  ship  Batavier 
in  the  Thames.  The  Charkieh  was  arrested  ; 
under  a  warrant  of  the  Court  of  Admiralty,  issued  ' 
in  a  cause j>f  damage  institatcd  in  that  court  on 
behalf  of  the  owners  of  the  Batavier.  A  rule 
nisi  was  granted  for  a  prohibition  on  the  ground 
that  the  Charkieh  was  the  property  of  the  Khe- 
dire  of  Egypt.  In  shewing  cause  against  the 
rule,  affidavits  were  used  alleging  that  the 
Charkieh  was,  at  the  time  of  the  collision,  in 
reality  used  for  carrying  cargo  and  passengers. 
The  court  declined  to  issue  the  prohibition  :  the 
question  whether  or  not  the  Charkieh  was  the 
property  of  a  sovereign  potentate,  so  as  by  the 
law  of  nations  to  be  exempt  from  liability,  being 
one  which  might  properly  be  decided  in  the 
Court  of  Admiralty.    /*. 

A  judge  of  a  county  court  having  admiralty 
jurisdiction  assumed  to  exercise  such  jurisdiction 
in  a  case  of  collision  en  the  Thames  between  two 
barges  propelled  by  oars  only  : — Held,  that  the 
admiralty  jurisdiction  of  the  county,  court  in 
cases  of  collision  was  not  more  extensive  than 
that  of  the  Court  of  Admiralty,  and  as  that  court 
had  no  jurisdiction  over  such  a  collision,  that  the 
county  court  had  no  such  admiralty  jurisdiction, 
and  that  a  writ  of  prohibition  should  issue  to  the 
judge.      Eeerard  v.  Kendall,  5  L.  R.,  C.  P.  428. 

To  Eeoleiiaatioal  Courtf .] — When  the  common 
law  courts  are  not  sitting,  the  Court  of  Chancery 
will  upon  an  ex  parte  application  grant  a  prohi- 
bition to  restrain  an  Efcclesiasticai  Court  from 
trying  a  question  of  prescription.  The  order  in 
such  a  case  is  made  absolute  in  the  first  instance. 
Bateman,  Er  parte,  9  L.  R.,  Eq.  660  ;  39  L.  J., 
Ch.  383  ;  22  L.  T.  60  ;  18  W.  R.  426. 

A  representation  under  the  Public  Worship 
Regulation  Act,  1874  (37  &  38  Vict.  c.  85), 
against  a  clerg^'man,  was  sent  to  the  Bishop  of 


See  aUo  cases  under  Ecclesiastical  Law. 

To  Salford  Hundred  Court  of  Record.]— By  the 
Salford  Hundred  Court  of  Record  Act,  1868  (31 
&  32  Vict.  c.  cxxx.),  no  defendant  shall  be  per- 
mitted to  object  to  the  jurisdiction  of  the  court 
otherwise  than  by  special  pica,  and  if  the  want 
of  jurisdiction  be  not  so  pleaded  the  court  shall 
have  jurisdiction  for  all  i)urposes  :— Held,  that 
the  section  did  not  oust  the  jurisdiction  of  the 
superior  courts  to  restrain  by  prohibition,  and 
that  a  defendant  who  was  sued  in  the  Salford 
court,  lor  a  matter  over  which  that  court  had  no 
jurisdiction,  might  himself  apply  to  a  superior 
court  for  a  writ  of  prohibition.  Oram  v. 
Brearey,  2  Ex.  D.  346  ;  46  L.  J.,  Ex.  481  ;  36 
L.  T.  475  ;  25  W.  R.  695. 

To  Local  OoYeniment  Board.]— Whether  a  pro- 
hibition will  lie  at  all  in  tbe  case  of  a  tribunal 
constituted  as  the  Local  Government  Board  is, 
quasre.  Reg,  v.  Local  6fo-cernme7U  Board,  9  Q. 
B.  D.  600  ;  51  L.  J.,  M.  C.  121  ;  46  J.  P.  820. 
Affirmed,  10  Q.  B.  D.  309 ;  62  L.  J.,  M.  C.  4  ;  48 
L.  T.  173  ;  31  W.  R.  72  ;  47  J.  P.  228— C.  A. 

To  Juiticei.]— The  20  &  21  Vict.  c.  43,  s.  2, 
provides  that,  after  the  hearing  and  determina- 
tion by  justices  of  any  information  or  complaint 
which  they  have  power  to  determine  in  a  sum« 
mary  way,  either  party  may  apply  to  the  justices 
to  state  a  case  for  the  opinion  of  one  of  tbe 
superior  courts  of  common  law  ;  and  by  s.  6,  the 
decision  of  the  superior  court  on  such  special 
case  shall  be  "final  and  conclusive  on  all 
parties."  To  a  declaration  in  prohibition,  the 
defendant  pleaded  that  the  plaintiff  had  already 
taken  the  opinion  of  the  Queen's  Bench  on  a 
special  case  stated  by  justices,  on  his  application, 
raising  a  question  as  to  their  jurisdiction ;  and 


Chester ;  and  was  by  him  duly  transmittea  to   that  that  court  had  decided  against  hi™,  affi™; 


thereupon,  by  his  requisition,  required  the  judge 
to  hear  the  matters  of  the  representation, ''  at 
any  place  in  London  or  Westminster,  or  within 
the  diocese  of  Rochester,  as  you  may  think  fit." 
The  judge  heard  the  case  in  the  public  library  at 
Lambeth  Palace,  which  though  in  the  province 
of  Canterbury,  is  neither  in  London  nor  in  West- 
minster, nor  in  the  diocese  of  Rochester,  and 
gave  judgment  against  the  clergyman,  who  did 
not  appear,  although  he  had  notice  of  the  pro- 
ceedings.   A  monition  issued  against  him,  and, 

on  his  non-compliance  therewith,  he  was  pro- !  ^*"'"*!'    *^*,  .y"^"^^V.,  tt*.**^    "*V 
nauncedguUtyofcontemptandi.^^^^^^  ^  ,- ^„,  „, 

his  applying  for  a  prohibition  to  the  Arches  Court      '„^^„  i„„      r»..*-«    /;.  «/ «  t«»    \r    n  loaa 

^t    t -a  Av.  *  *!.     •  ^      1.  ^     ^i  -:^j:-  i  common  law.    I^ aster,  In  re,  6  Jur.,  JN.  b.  l^io. 

on  the  ground  that  the  judge  had  no  junsdic-    g^    ,      r^  ,        Friedbura  stivra 

tion  -.—Held,  that  a  prohibition  must  issue,  for   ^^  *^  '^'^^^^  ^'  ^^^^^^9^  ^P^^- 

that  the  judge  had  no  power  to  hear  the  case  at 

any  place  outeide  the  limits  defined  by  the  requi- ,  ^       PRACTICE,  PLEADINGS  AND   COSTS. 

fition,  and  that  by  heanng  the  case  at  Lambeth  , 

he  had  exceeded  his  authority,  and  the  whole  ,     Application  fbr  Writ.] — ^A  prohibition  may  be 

proceedings  were  on  that  account  void  and  coram    moved  for  by  a  defendant  himself,  where  the 

non  judice.    Hudson  v.  Tooth,  3  Q.  B.  D.  46  ;  47  |  court  is  satisfied  that  an  inferior  court  is  pro- 

L.  J.,  Q.  B.  18  ;  37  L.  T.  462  ;  26  W.  R.  95.  ceeding  without  jurisdiction.    Bridge  y.  Branch, 


finality  of  the  decision  of  the  Qi 
Bench  depended  on  the  fact  of  the  justices  hav- 
ing jurisdiction  to  determine  the  complaint  in  a 
summary  way,  and  as  the  Court  of  Chancery  was 
of  opinion  that  they  had  no  such  jurisdiction,  the 
demurrer  should  be  allowed.  Beronsh  ire  (^Ihtke) 
V.  Foott,  5  Ir.  R.,  Eq:  314. 

To  County  Courts.] — See  County  Coubt. 

By  the  Court  of  Chancery.] — ^Although  the 
Court   of  Chancery  may   have  jurisdiction  to 

the  proper  course 


A  prohibition  will  not  be  granted  to  restrain  a 
petition  in  the  Ecclesiastical  Court  where  it  is 


1  C.  P.  D.  633  ;  34  L.  T.  905. 
Where  an  inferior  court  exceeds  its  jurisdic- 


within  the  jurisdiction  of  the  court  to  grant  some  |  tion,  the  court  is  bound  to  interfere  by  prohibi- 
of  the  privileges  prayed  for,  especially  where  the  j  tion  upon  the  application  of  a  stranger,  as  well 
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as  of  the  defendant  himself.  Haher  v.  Vortngal 
iQu^en),  17  Q.  B.  171  ;  20  L.  J.,  Q.  B.  488  ;  16 
Jur.  164. 

The  court  is  bound  to  grant  a  prohibition 
where  a  court  has  no  jurisdiction,  upon  the  ap- 
plication of  a  stranger,  as  well  as  of  a  party  to 
the  proceedings.    lb. 

The  granting  of  a  prohibition  on  the  applica- 
tion of  a  stranger  is  discretionary.  Beg,  v. 
TuyUs,  4  L.  R.,  Q.  B.  407  ;  38  L.  J.,  Q.  B.  228  ; 
20  L.  T.  522  ;  17  W.  R.  765  ;  10  B.  &  S.  298. 

When  a  superior  court  is  clearly  of  opinion, 
both  with  reference  to  the  facts  and  the  law, 
that  an  inferior  court  is  exceeding  its  jurisdic- 
tion, it  is  bound  to  grant  a  writ  of  prohibition, 
whether  the  applicant  is  the  defendant  or  a 
stranger.  Worthingtoji  v.  Jeffrie*,  10  L.  R., 
C.  P.  379  ;  44  L.  J.,  C.  P.  209  :*  32  L.  T.  606  ;  23 
W.  R.  750. 

In  such  a  case  neither  the  smallness  of  the 
claim  in  the  suit  nor  delay  on  the  part  of  the 
applicant  is  a  reason  for  refusing  the  writ.    Ih. 

The  plaintiff  in  the  inferior  court  has  in  no 
case  an  absolute  right  to  have  the  plaintiff  in 
prohibition  put  to  declare  in  prohibition.    Ih, 

When  it  is  clear  on  the  fects  and  the  law  that 
an  inferior  court  is  exceeding  its  jurisdiction,  the 
granting  a  prohibition  is  in  the  discretion  of  the 
superior  court,  where  the  applicant  for  the  pro- 
hibition is  a  stranger.  Chamber*  v.  Green,  20 
L.  R.,  Bq.  552  ;  44  L.  J.,  Ch.  600. 


Mayor*!  Qojat,]—S€e  ease*  ante,  col.  262. 


DecisioiL  a«    to  Joritdiotion  Beviewable  on 

Bule.] — The  decision  of  a  court  on  facts  going  to 
its  jurisdiction  is  reviewable  on  a  rule  for  a  writ 
of  prohibition.  Liverpool  United  Oat  Light 
Comj)any  v.  Ecerton  (Overteers),  6  L.  R.,  C.  P. 
414 ;  40  L.  J.,  M.  C.  104  ;  23  L.  T.  813 :  19  W.  R. 
412. 

Abandonment  of  Part  of  Claim.]— When  a 
plaintiff's  claim,  in  an  action  in  tne  Mayor's 
Court,  London,  is  composed  of  several  items, 
some  whereof  relate  to  business  done  within, 
and  others  to  business  done  without,  the  City  of 
London,  a  superior  court,  upon  an  application 
for  a  prohibition,  has  a  discretion  to  allow  the 
plaintiff  finally  to  abandon  the  causes  of  action 
accruing  out  of  the  city,  and  to  proceed  in  the 
Mayor's  Court  for  those  accruing  within  the 
city.  Elli*  V.  Fleming,  1  C.  P.  D.  237 ,  45  L.  J., 
C.  P.  512. 

^  When  Injunction  granted  instead  of  Prohibi- 
tion.]— Where  the  legislature  has  pointed  out  a 
special  tribunal  for  determining  a  question,  as  a 
general  rule  no  other  court  ought  to  restrain  the 
proceedings  before  it ;  but  where  the  question 
has  come  before  another  court  in  an  independent 
proceeding  in  which  it  is  necessary  to  decide  the 
whole  mjltter  between  the  parties,  the  court  may 
in  such  case  restrain  the  proceedings  elsewhere 
by  injunction  in  order  to  save  expense.  Stan- 
nard  v.  St,  Oiles,  Camherwell,  20  Ch.  D.  190  ; 
51  L.  J.,  Ch.  629  ;  46  L.  T.  243  ;  30  W.  R.  693— 
C.  A. 

A  dispute  having  arisen  between  the  defen- 
dants, who  were  a  local  authority,  and  the 
plaintiff  about  a  drain  which  the  plaintiff  had 
interfered  with,  the  defendants  gave  notice  to 
the  plaintiff  that  they  would  enter  on  his  land 
and  reinstate  the  drain ;  but  they  afterwards 


abandoned  their  intention,  and  instead  took  pro* 
ccedings  against  him  before  the  magistrate. 
The  plaintiff  then  brought  an  action  against  the 
defendants,  claiming  an  injunction  to  i^train 
them  from  trespassing  on  his  land,  and  from 

froceeding  against  him  before  the  magistrate, 
n  the  statement  of  claim  the  plaintiff  did  not  in 
terms  allege  that  the  defendants  threatened  and 
intended  to  trespass  on  the  land  : — Held,  that  as 
no  intention  to  commit  a  trespass  was  proved  or 
alleged,  the  plaintiff  had  not  made  out  his  case 
for  an  injunction  against  the  trespass  ;  and  that 
being  so,  the  court  had  no  jurisdiction  to  restrain 
the  proceedings  before  the  magistrate.    lb. 

The  jurisdiction  to  grant  prohibition  is  now 
conferred  by  the  Judicature  Acts  upon  every 
judge  of  the  High  Court ;  but,  inasmuch  as  one 
of  the  main  objects  of  the  acts  (Judicature  Act, 
1873,  s.  24,  sub-s.  7)  is  to  enable  the  court  to 
decide,  if  possible,  in  one  proceeding,  all  the 
questions  in  dispute  in  the  same  matter  and 
between  the  same  parties,  and  (Judicature  Act, 
1873,  8.  25,  sub-s.  8)  to  g^ntan  injunction  in  all 
cases  in  which  it  shall  appear  to  the  court  "just 
and  convenient "  so  to  do,  the  court  may,  in  any 
case  in  which  it  has  power  to  grant  prohibition, 
grant  an  injunction  to  restrain  the  proceedings 
in  the  inferior  court  Uedley  v.  Boies,  13  Ch.  D. 
498  ;  49  L.  J.,  Ch.  170 ;  42  L  T.  41 ;  28  W.  R. 
365. 

Prohibition  or  Appeal — County  Court.] — In  an 

action  of  ejectment  properly  brought  in  the 
county  court,  the  sunmioDs  must  be  delivered  to 
the  bailiff  forty  clear  days  at  least  before  the 
return  day  under  Ord.  Vlll.  r.  7  of  the  County 
Court  Rules,  1875,  and  the  judge  of  the  county 
court  has  no  power  to  waive  this  condition  even 
where,  though  the  bailiff  has  not  received  the 
summons  forty  days,  he  has  yet  served  it  on  the 
defendant  thirty-five  days  before  the  return  day 
as  required  by  the  latter  part  of  the  same  rule. 
If  under  such  circumstances  the  judge  proceeds 
to  hear  the  case,  the  defendant  not  consenting, 
the  High  Court,  on  appeal  by  the  defendant,  wUl 
set  aside  the  judgment.  Semble,  such  a  case  is 
not  matter  of  prohibition.  Barker  v.  Palmer, 
8  Q.  B.  D.  9  ;  51  L.  J.,  Q.  B.  110 ;  45  L.  T.  480  ; 
30  W.  R.  59. 


Divorce  Court.]  —  A  petitioner  filed  a 


petition,  in  the  court  for  Divorco,  for  dissolution 
of  the  marriage  between  him  and  his  wife,  cele- 
brated in  the  East  Indies,  according  to  the  rites 
of  the  Church  of  England,  on  the  ground  of  her 
adultery  with  the  co-re5<pondent,  and  claiming 
damages  against  him  ;  to  which  the  respondent 
and  co-respondent  entered  an  absolute  appear- 
ance, but  afterwards  applied  to  be  allowed  to 
appear  under  protest,  on  the  ground  that  the 
court  had  no  jurisdiction,  by  reason  of  the  peti- 
tioner and  respondent  never  having  been  domi- 
ciled within  its  jurisdiction ;  which  application 
was  i-cfused.  On  the  trial  of  the  issues  the  jury 
found  that  the  adultery  was  proved,  and  assessed 
the  damages  to  be  paid  by  the  co-respondent  at 
5,000/. ;  and  thereupon  the  judge  ordinary  pro- 
nounced a  decree  nisi  for  the  dissolution  of  the 
marriage,  and  ordere<i  him  to  pay  all  the  costs  of 
and  incident  to  the  petition.  Upon  application 
by  the  co-respondent  for  a  prohibition  to  the 
judge  ordinary  : — Held,  that  the  co-respondent 
was  only  aggrieved  by  the  order  for  payment  of 
the  costs,  which,  if  wrong,  was  ground  for  appeal. 
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and  therefore  a  prohibition  ought  not  to  issue. 
Bcrridge,  In  re,  4  B.  &  S.  187  ;  32  L.  J.,  Q.  B. 
312 ;  10  Jut.,  N.  S.  254. 

Bar  by  Delay  and  Aoqaiescence.] — Where  an 
action  is  brought  in  an  inferior  court,  and  the 
defendant  appears  at  the  trial  and  makes  no  ob- 
jection to  the  juriiidiction  of  the  court  whilst  the 
case  is  proceeding,  but  suffers  the  court  to  act 
without  protest  or  objection  as  if  it  had  jurisdic-  ' 
tion,  down  to  actual  payment  of  damages  and 
costs,  it  is  too  late  to  apply  for  a  prohibition, 
even  though  the  party  had  no  opportunity  of 
applying  earlier  to  the  superior  court,  unless  the 
want  of  jurisdiction  appears  upon  the  face  of  the 
proceedings.     Yatts  v.  Palmer^  6  D.  &  L.  283. 

^taterial  delay  will  be  a  bar  to  the  writ.  Den- 
tan,  In  re,  I  H.  &  C.  654 ;  32  L.  J.,  Ex.  89 ;  9 
Jut.,  N.  S.  337. 

AffidaTit,  form  o£] — It  ia  no  objection  to  an 
affidavit  for  a  rule  nisi  in  prohibition  that  it  is 
stated  to  be  "  In  the  matter  of  an  action  com- 
menced" in  the  inferior  court.  Wallace  v. 
Allans  10  L.  B.,  C.  P.  607  ;  44  L.  J.,  C.  P.  351  ; 
32  L.  T.  830  ;  23  W.  B.  703. 

Affidavits  in  support  of  an  application  for  a 
prohibition  must  be  entitled  simply  in  the  court, 
and  not  in  any  cause.  Ecan^,  Ex  parte,  2  D., 
N.  S.  410 ;  12  L.  J.,  Q.  B.  68  ;  7  Jur.  281. 

But  when  it  was  objected  to  affidavits  in 
answer  to  a  rule  nisi  that  they  were  entitled 
^'  In  the  Queen's  Bench,  between  M.  A.  B.,  plain- 
tiff, and  W.  P.,  defenda4t,  in  prohibition,"  and 
not  in  the  Queen*s  Bench  only,  the  court  allowed 
them  to  be  read.    Breedon  v.  Capp,  9  Jur.  781. 

When  a  rule  nisi  for  a  prohibition  has  been 
discharged,  the  court  will  not  allow  the  motion 
to  be  renewed,  upon  affidavits  stating  matter  not 
before  presented  to  the  court,  but  existing  at  the 
time  of  the  original  application.  Bodenhum  v. 
Bichette,  6  N.  &  M.  537. 


in.] — ^Where  a  prohibition  is  ap- 
plied for,  the  court  will  always,  on  the  demand 
of  the  party  against  whom  the  application  is 
made,  put  the  party  applying  to  declare.  Re7i' 
nington  v.  Dolby,  9  Q.  B.  176  ;  14  L.  J.,  Q.  B.  5. 
See  Thompgan  v.  Ingham,  14  Q.  B.  710  ;  19  L.  J., 
Q.  B.  189 ;  Stepheiuon  v.  Baines,  2  El.  &  BI. 
74r4  ;  JfM$op  V.  North- Western  Bailway  Com- 
jMiny,  16  C.  B.  580. 

After  sentence  in  the  Ecclesiastical  Court  in  a 
matter,  where  the  question  turned  upon  the  con- 
struction of  an  act  of  parliament,  upon  a  doubt 
raised  whether  that  court  had  not  misconstrued 
the  act,  the  court  directed  the  plaintiff  to  declare 
for  the  more  solemn  adjudication  of  the  question. 
Oare  v.  Gapper,  3  East,  472  ;  S,  P.,  White  v. 
Steel,  31  L.  J.,  C.  P.  265  ;  5  L.  T.  449. 

But  the  court  will  not  put  the  party  to  declare, 
if  it  is  clearly  of  opinion  against  granting  the 
prohibition,  because  the  same  application  may 
be  made  to  the  other  courts.  Lindo  v.  Bodney, 
2  DougL  613,  n. 

Fleas.] — ^A  defendant  may  plead  several  pleas. 
Hall  y.  Maule,  5  N.  &  M.  455  ;  4  A.  &  E.  283. 

Bestitntion.] — The  court  will  not  award  resti- 
tution in  prohibition  when  the  subject-matter  of 
a  suit  is  no  longer  within  the  control  of  the  in- 
ferior court.  Denton,  In  re,  1  H.  &  C.  654  ;  32 
L.  J.,  Ex.  89  ;  9  Jur.,  N.  S.  .337. 


Costs.] — Where  a  rule  is  made  absolute  for 
issuing  a  prohibition,  the  costs  of  the  rule  cannot 
be  granted  to  the  successful  party  under  1  WiU.  4, 
c.  21,  8. 1 ;  that  statute  only  applying  to  cases 
where  there  have  been  pleadings  in  prohibition. 
Bex  v.  Kealing,  1  D.  P.  C.  440. 

The  1  Will.  4,  c.  21,  does  not  enable  the  court, 
where  a  party  has  declared  in  prohibition  and 
succeeded,  to  grant  him  his  costs  incurred  in  the 
Ecclesiastical  Court.  Tesgimond  v.  Yardley,  5 
B.  &  Ad.  458. 

Where  it  was  a  made  a  term  on  enlarging  a 
rule  for  a  prohibition,  that  the  party  applying 
should  declare,  and  he  did  declare,  and  the  de- 
fendant, instead  of  pleading,  obtained  a  judge's 
order  staying  the  proceedings  upon  payment  of 
costs  incurred  since  the  rule  to  declare.  Upon 
motion  to  set  aside  that  order : — Held,  that  the 
plaintiff  in  prohibition  was  not  entitled  to  any 
further  costs.  Pewtress  v.  Marvey,  1  B.  &  Ad. 
154. 

Before  1  Will.  4,  c.  21,  no  costs  could  be 
awarded  against  executors,  against  whom  judg- 
ment was  obtained  on  demurrer,  upon  a  question 
whether  they  were  entitled  to  a  general  or 
limited  probate.  Seammel  v.  Wilkinson,  3  East, 
202. 

The  rule,  that  where  a  new  trial  is  granted 
without  any  mention  of  costs  in  the  rule,  the 
costs  of  the  first  trial  shall  not  be  allowed  to  the 
successful  party,  though  he  succeeds  on  the 
second,  applies  to  issues  in  prohibition.  Craven 
V.  Sanderson,  7  A.  &  £.  897,  n. 

A  party  in  whose  favour  judgment  is  given  in 
prohibition  is  entitled  to  the  costs  of  the  applica- 
tion for  the  writ,  without  obtaining  a  rule  for 
such  costs.     Tucker,  Ex  parte,  4  M.  &  G.  1079. 

The  costs  incurred  by  a  plaintiff  in  prohibi- 
tion, in  his  defence  to  the  suit  in  the  inferior 
court,  are  not  recoverable  as  damages.  Wliite 
V.  Steele,  13  C.  B.,  N.  S.  231 ;  32  L.  J.,  C.  P.  1  ; 
9  Jur.,  N.  S.  648. 

The  1  Will.  4,  c.  21,  s.  1,  docs  not  entitle  an 
applicant  for  a  prohibition  to  his  costs  where 
the  rule  is  made  absolute  in  the  first  instance 
without  pleadings,  as  in  such  case  there  is  no 
judgment  within  the  meaning  of  the  section. 
Ecerton  QOverseers^,  Ex  parte;  6  L.  R.,  C.  P. 
245  ;  40  L.  J.,  C.  P.  201 ;  24  L.  T.  361 ;  19  W.  R. 
927. 

The  court,  in  making  a  rule  absolute  for  a 
prohibition  without  pleadings,  may  grant  the 
costs.  Wallace  v.  Allan,  10  L.  B.,  C.  P.  607 ; 
44  L.  J.,  C.  P.  351  ;  32  L.  T.  830 ;  23  W.  B. 
703. 

In  pursuance  of  the  intimation  given  by  the 
court  in  Bobinson  v.  Emanuel  (9  L.  R.,  C.  P. 
414  ;  43  L.  J.,  C.  P.  244  ;  30  L.  T.  50),  that  the 
court  would,  in  future,  in  virtue  of  its  general 
jurisdiction  over  its  officers,  order  the  costs  of  a 
rule  for  a  prohibition  to  be  paid  by  the  plaintiff's 
attorney  in  every  case  in  which  the  action  had 
been  improperly  brought  in  the  Lord  Mayor's 
Court  in  respect  of  a  cause  of  action  not  arising 
within  the  jurisdiction  of  that  court,  the  costs 
were,  on  the  12th  July,  1874,  ordered  to  be  paid 
by  the  respective  attorneys  for  the  plaintins  in 
several  cases.    Mem.,  9  L.  R.,  C.  P.  751,  n. 

The  order  for  costs  of  a  prohibition  will  not  be 
made  against  the  plaintiff's  solicitor  personally, 
unless  the  rule  has  been  moved  for  in  that  form, 
and  the  solicitor  has  had  an  opportunity  of 
shewing  cause.  Bogers  v.  LondoTi,  Chatham 
and  Dover  Bailicay  Conqmny,  26  W.  R.  192. 
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PROMISSORY   NOTE. 

See  BILL  OF  EXCHANGE. 


PROMOTER. 

See  COMPANY. 


PROOF   OP    DEBT. 

See  BANKRUPTCY— COMPANY. 


PROPERTY    TAX, 

See  REVENUE. 


PROSPECTUS. 

See  COMPANY. 


PROTECTION   ORDER. 

See  HUSBAND  AND  WIFE. 


PROTEST. 

I.  Party  to  Make.— iSt*^  Notary. 

II.  For  Non-payment  of  BiLLS.-^See  Bill 
OP  Exchange. 


PROXY. 

Appointment— Bight  of.]— The  7  &  8  Vict, 
c.  21,  8.  6,  did  not  abrogate  the  right  of  appoint- 
ing a  general  proxy,  with  a  30*.  stamp,  under 
55  Geo.  3,  c.  184.  Trinity  Hofise  of  Hull  v. 
Beadle,  13  Q.  B.  175  ;  18  L.  J.,  Q.  B.  78;  13 
Jur.  557. 

VaUdity  of.]— The  liquidator  of  a  com- 
pany in  voluntary  liquidation,  in  his  affidavit  of 


proof  in  bankruptcy  of  a  debt  due  to  the 
company,  described  himself  as  the  liquidator  of 
the  company,  and  at  the  foot  of  the  affidavit 
there  was  a  proxy  in  this  form :  "I  appoint 
T.  and  D.  jointly  and  severally  my  proxy," 
which  was  signed  by  the  liquidator  in  his  own 
name,  without  adding  any  description  or  stating 
that  he  acted  in  the  name  and  on  behalf  of  the 
company : —  Held,  that  the  proxy  was  good. 
Taylor,  Ex  parte,  Pooley,  In  re,  36  L.  T.  679  ; 
25  W.  R.  641— C.  A.. 

By  the  65th  of  the  articles  of  association  of  a 
steamship  company,  it  was  provided  that  votes 
might  be  given  personally  or  by  proxy.  Article 
66  provided  that  the  instrument  appointing  a 
proxy  should  be  in  writing  under  the  hand  of  the 
appointor,  and  should  be  attested  by  one  or  more 
witness  or  witnesses,  and  that  no  person  should 
be  appointed  a  proxy  who  was  not  a  member  of 
the  company.  Article  68  gave  a  form  of  proxy 
containing  an  attestation  clause.  By  a  special 
resolution  article  68  was  repealed,  and  a  new 
form  given  without  an  attestation  clause,  but 
the  resolution  did  not  purport  to  repeal  article 
66  : — Held,  that  as  the  special  resolution  did  not 
purport  to  affect  article  66,  the  provision  re- 
quiring the  signature  to  be  attested  remained  in 
force,  and  that  it  was  not  merely  directory,  but 
that  attestation  was  essential  to  the  validity  of 
a  proxy,  and  that  unattested  proxies  must  be 
rejected.  Ilarhen  v.  Phillips  (No.  1),  23  Ch.  D. 
14  ;  48  L.  T.  334  ;  31  W.  R.  173— C.  A. 

EeYOcation.] — A  proxy  made  by  a  canon 

to  act  for  him  in  his  absence,  in  all  corporate 
business,  is  not  revoked  by  the  canon  making 
the  proxy  having,  in  an  intermediate  period, 
appeared  and  act^  for  himself.  Uyre  v.  Lovelly 
3  Dougl.  67. 

Stamp.] — ^A  note  in  writing,  signed  by 

proprietors  under  a  local  act,  authorizing  othci-^ 
to  act  for  them  in  the  nomination  and  appoint- 
ment of  a  special  commissioner,  requires  to  be 
stamped.  Beg,  v.  Kelk,  12  A.  &  E.  559  ;  4  P.  &  D. 
185. 


PUBLIC    COMPANY. 


See   COMPANY. 


PUBLIC    DOCUMENT. 

See  EVIDENCE. 


PUBLIC    HEALTH. 

See   HEALTH. 
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PUBLIC-HOUSE. 

See  INTOXICATING  LIQUORS. 


PUBLIC    LIBRARY. 

See  LIBBABT. 


PUBLIC    OFFICER. 

I.  Appointment. 

1.  Nature  and  Validity  of. 

2.  Stamp  Duty  upon,  276. 

3.  Proof  of,  276. 

4.  BefuMd  of  276. 

5.  Attignment  of  277. 

6.  Determination  of 

a.  By  Bemoval  or  Slupeiiaion,  278. 
h  By  Other  Means,  279. 

II.  Bights  of  Officbbs. 

1.  Salary,  Pensions,  Sfc, 

a.  Generally,  280. 
h,  Aflsignment  of,  282. 
r.  Right  to  have  Accounts  Audited, 
284. 

2.  CompentatioHfor  Lo$s  of  Office, 

a.  Jurisdiction,  284. 
h.  Persons  Entitled,  285. 
e.  Assessment  of,  287. 

III.  Liability  op  Oppicebs. 

1.  Civil  Proceedings, 

a.  Contracts,  289. 

h.  Acts  in  Execution  of  Duty,  289. 

c.  Costs,  291. 

2.  Criminal  Proceedings,  291, 


I.    APPOINTMENT. 
1.  Natube  and  Validity  op. 

Power  of  Appointor.] — An  appointment  to  an 
office  for  the  life  of  the  appointee  is  not  invalid, 
upon  the  sole  ground  that  the  person  making  the 
appointment  only  holds  his  own  office  for  life. 
Mosslyn  QEarl)  t.  Aytoun,  11  C.  &  F.  742. 

Duration.] — The  office  of  paymaster  of  ex- 
chequer bills  was  an  office  during  pleasure  only, 
and  not  during  good  behaviour  or  for  life,  under 
48  Geo.  3,  c.  1.  Smyth  y.  Latham,  9  Bing.  692  ; 
3  M.  &  Scott,  261  ;  1  C.  &  M.  547  ;  3  Tyr.  509. 

The  office  of  weighmaster  in  a  market  town 
in  Ixeland  is  a  freehold  office.  The  appointment 
to  it  ought  to  be  for  life.  M^ Malum  y.  Lennard, 
6  H.  L.  Gas.  970. 

A  corporation  having  power  by  statute  to 
appoint  a  weighmaster,  and  also  at  their  dis- 
cretion to  remove  him,  the  office  is  not  a  free- 
hold office,  and  an  appointment  duly  made  by 
the  corporation  of  a  weighmaster  during  their 
pleasure  is  valid.  Delea  v.  Corh  {Mayor\  5  Ir. 
B.,  C.  L.  .37  ;  19  W.  B.  411. 

The  office  of  surgeon  of  the  district  prison  of 


St.  Catherine  in  the  island  of  Jamaica  (created 
by  the  acts  of  the  local  legislature)  is  an  office 
held  during  pleasure  only,  and  not  during  good 
behaviour.  Hill  v.  Reg.,  8  Moore,  P.  C.  C.  138. 
B.  was  in  1878  elected' to  the  office  of  re- 
membrancer of  the  City  of  London  by  the  Court 
of  Common  Council,  and  was  subsequently 
sworn  in  before  the  Court  of  Aldermen.  Before 
the  plaintiff  took  the  oath,  the  Lord  Mayor 
made  a  declaration  that  his  election  was  subject 
to  the  standing  order  relative  to  officers  being 
annually  elect^,  and  the  election  was  entered 
upon  the  city  records  as  having  been  made  upon 
those  terms.  In  1881  the  C^urt  of  Common 
Council  passed  a  resolution  that  B.  be  not  re- 
elected remembrancer,  and  the  office  be  declared 
vacant.  B.  brought  this  action  for  a  declaration 
that  he  was  still  remembrancer,  and  an  in- 
junction against  the  corporation  appointing 
anyone  in  his  place,  on  the  ground  that  tne  office 
had  by  usage  acquired  the  nature  of  freehold  ^ 
and  that  the  Court  of  Common  Council  had  no 
power  by  resolution  or  by  the  form  of  election 
to  alter  the  tenure  of  the  office.  It  appeared 
that  a  remembrancer  was  first  appointed  eo 
nomine  in  1670  Toy  act  of  Common  Council. 
Bemembrancers  were  from  that  time  regularly 
appointed  to  hold  their  office,  sometimes  during 
good  behaviour,  sometimes  during  the  pleasure 
of  the  Court  of  Aldermen.  In  1816  a  resolution 
was  passed  by  the  Court  of  Common  Council 
that  every  person  who  might  be  elected  to  any 
office  in  the  gift  of  that  court  should  be  elected 
for  a  year  only.  The  subsequent  appointments 
were  expressed  upon  the  records  to  have  been 
made  subject  to  this  standing  order.  Some  form 
of  annual  re-election  was  gone  through  at  the 
beginning  of  every  year  in  the  case  of  the  re- 
membranccrship  and  some  of  the  other  offices 
included  in  the  standing  order : — ^Held,  that,  if 
the  office  were  for  life,  the  election  for  a  less 
period  would  be  void  altogether,  and  not  merely 
as  to  the  limitation,  but  that  the  form  of  appoint- 
ment having  varied,  there  was  no  continual 
usage  sufficient  to  establish  that  the  office  was 
of  any  particular  tenure ;  that,  if  there  was,  it 
was  as  strong  in  favour  of  the  tenure  being 
during  the  will  of  the  corporation  as  during  good 
behaviour,  and  the  resolution  of  the  Common 
Council  that  the  office  was  vacant  was  a  suffi- 
cient determination  of  their  will.  lioharts  v. 
London  QMayor),  46  L.  T..  623  ;  30  W.  B.  637. 
Affirmed,  49  L.  T.  465  ;  31  W.  B.  529— C.  A. 

Clerk  to  Board  of  Ouardians.] — Under  6  &  7 
Will.  4,  c.  86,  s.  7,'  the  clerk  to  the  board  of 
guardians  of  a  union  created  under  4  &  5  Will. 
4,  c.  76,  has  no  right  to  be  superintendent  re- 
gistrar except  in  &e  case  of  toe  first  appoint- 
ment after  6  &  7  Will.  4,  c.  86,  coming  into 
operation  ;  and  on  any  subsequent  vacancy  the 
power  of  appointment  is  in  the  board  of  guar- 
dians. Beg,  V.  Acason,  2  B.  &  S.  795  ;  31  L.  J., 
Q.  B.  227  ;  6  L.  T.  635  ;  10  W.  B.  691. 

A.,  who  was  clerk  to  the  board  of  guardians  of 
a  union,  created  under  4  &  5  Will.  4,  c.  76,  and  was 
also  superintendent  registrar  appointed  by  the 
registrar-general,  under  7  Will.  4  &  1  Vict.  c.  22, 
died  on  4th  January,  1861.  On  the  1 7th  January^ 
the  defendant  was  appointed  superintendent  re- 
gistrar by  the  board  of  guardians.  On  the  14th 
February,  the  relator  was  appointed  clerk  to 
the  board  of  guardians.  Upon  information  in 
the  nature  of  quo  warranto : — Hold,  that  the 
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defendant  was  duly  appointed  superintendent 
registrar.    Ih, 

Tithe  Vainer — Interest.  J — By  a  pnvate  statute, 
tithes  and  dues  were  commuted  for  a  specific 
com  rent,  to  be  raised  by  assessment  upon  the 
landowners,  and  the  court  of  quarter  sessions, 
once  in  every  ten  years,  upon  application  to  be 
made  to  them  by  the  landowners  to  appoint 
a  person  to  make  a  new  valuation  of  the  land 
within  the  township,  and  again  to  apportion  the 
annual  sums  which  the  owner  or  owners  shall  or 
ought  to  be  charged  with,  was  required  by  order 
of  the  court  to  nominate  and  appoint  one  or 
more  fit  and  proper  person  or  persons,  not  in- 
terested in  the  tithes  or  dues,  and  not  being  the 
steward  or  agent  of  any  person  so  interested,  to 
make  a  new  valuation  and  assessment.  In  an 
action  upon  a  distress  for  a  sum  for  which  the 
plaintiff  had  been  assessed  in  pursuance  of  such 
a  valuation,  it  was  contended  that  the  land  was 
not  liable,  because  the  appointed  tithe  valuer, 
who  was  a  shareholder  m  a  railway  passing 
through  the  township,  was  interested  in  the 
tithes  and  dues,  that  the  sessions  had  conse- 
quently no  jurisdiction  to  appoint  him,  and  that 
therefore  his  acts  were  null  and  void : — Held, 
assuming  him  to  be  interested  within  the  mean- 
ing of  the  statute,  and  that  the  order  appointing 
him  might  have  been  brought  up  by  certiorari 
and  quashed,  that  as  the  sessions  had  jurisdiction 
to  inquire  and  determine  whether  he  was  in- 
terested, and  the  appointment  had  not  been  set 
aside,  he  was  de  facto  in  the  office  of  tithe 
valuer,  and  that  consequently  his  acts  done 
whilst  so  in  office  were  not  null  and  void,  and 
could  not  be  challenged.  Lancaster  and  Carlhle 
Mailtcay  Company  v.  Ileaton,  8  El.  &  Bl.  952 ; 
27  L.  J.,  Q.  B.  196  ;  i  Jur.,  N.  S.  707. 

AeseBiore  of  Land  Tax.]— The  38  Geo.  3,  c.  5, 
s.  8,  requires  the  assessors  of  land  tax  to  be  in- 
habitants of  the  parish,  township  or  place,  re- 
siding within  the  parish  for  which  they  are  to 
act : — Held,  that  the  acts  of  a  person  duly  ap- 
pointed as  assessor  were  valid,  although  he  was 
not  qualified  by  being  an  inhabitant.  Waterloo 
Bridge  Company  v.  Cull,  1  EL  &  El.  213  ;  28 
L.  J.,  Q.  B.  70  ;  5  Jur.,  N.  B.  464. 

ft 

Interested  Person.] — An  office,  of  %vhich  the 
salary  is  to  be  fixed,  and  the  accounts  audited  by 
certain  justices,  cannot  be  held  by  one  of  such 
justices.  Rex  v.  Pattcson,  1  N.  &  M.  612  ;  4  B.  & 
Ad.  9. 

Survivorship.] — When  a  settlor,  instead  of 
leaving  the  tenant  for  life  protector  of  the 
settlement,  appoints  .two  persons  to  be  protector 
under  3  &  4  WilL  4,  c.  74,  s.  32,  and  one  dies, 
the  office  survives.  BeU  v.  Iloltby,  15  L.  R..  Eq. 
178  ;  42  L.  J.,  Ch.  266 ;  28  L.  T.  9  ;  21  W.  R. 
321. 

Where  one  of  two,  appointed  under  9  &  10 
Vict.  c.  95,  B.  25,  to  execute  jointly  the  office  of 
clerk  to  a  county  court,  dies,  the  survivor  con- 
tinues to  hold  the  office,  though  he  cannot  act 
till  a  successor  to  the  deceased  person  is  ap- 
pointed. Jtey,  V.  Wake,  8  Bl.  &  Bl.  384  ;  27  L.  J., 
Q.  B.  11  ;  4  Jur.,N.  S.  68. 

Of  Depnty.]~&^  j?o*i,  col.  277. 


2.  Stamp  Duty  upon. 

When  Necessary.  1 — The  appointment  in  writing 
of  a  treasurer  to  the  guardians  of  the  poor  of 
Birmingham,  under  a  local  act,  at  a  yearly  salary, 
requires  a  stamp.  JReg.  v.  Welck^  2  C.  &  K  296  ; 
1  Den.  C.  C.  199. 

But  if  such  apix>intment  is  not  receivable  for 
want  of  a  stamp,  a  recital  in  a  bond  executed  by 
him  is  sufficient  evidence  of  his  appointment,  and 
his  duties  may  be  shewn  from  the  clauses  of  the 
local  act  of  parliament  under  which  he  is  ap- 
pointed,   lb. 

Two  persons,  who  had  been  appointed  com- 
mon-keepers in  a  manor,  appointed  their  deputy, 
by  the  following  writing  signed  by  them  :  •*  Wc, 
the  under8igned,iiaving  been  appointed  common - 
keepers,  hereby  nominate  and  appoint  you  our 
deputy  for  the  lower  common,  and  authorize  you 
to  act  for  us  in  that  behalf  in  all  things  pertain- 
ing to  the  rights  and  privileges  of  the  lord  and 
the  tenants  of  the  manor,  with  the  same  powers 
{ind  in  the  same  manner  as  it  would  be  our  duty 
to  act."  It  then  went  on  to  state  what  were  the 
rights  of  common,  and  in  what  manner  the  duties 
of  common-keeper  should  be  exercised: — Held, 
that  this  document  did  not  require  to  be  stamped, 
as  being  a  "  grant  or  appointment  of  or  to  an 
office  or  employment,"  within  55  Geo.  3,  c.  184. 
Roberts  v.  Mliott,  11  M.  &  W.  527. 

3.  Pboof  of. 

The  fact,  that  a  party  did  a  particular  act  (as 
signing  a  land-tax  assessment)  in  an  official 
capacity,  may  be  proved,  not  only  by  shewing 
that  he  exercised  the  office  before  or  at  the  period 
in  question,  but  also  by  evidence  (limitea  to  a 
resonable  time)  of  his  having  exercised  it  after- 
wards. Doe  d.  Jlopley  v.  Young ,  8  Q.  B.  63  ;  15 
L.  J.,  <3.  B.  9  ;  9  Jur.  941 ;  S.  P.,  Doe  d.  Rowley 
V.  Raines,  8  Q.  B.  1037. 

Proof  that  a  pei-son  has  acted  as  a  public  officer 
on  one  occasion,  before  the  occasion  in  question, 
is  evidence  that  he  is  such  officer.  Reg.  v. 
Murphy,  8  C.  &  P.  297. 

In  proceedings  against  a  party  in  a  voluntary 
office,  not  cast  on  him  by  law,  it  is  necessary  to 
aver  not  only  an  appointment,  but  an  acceptance 
by  the  person  appointed.  Serra  v.  Wright,  6 
Taunt.  45  ;  1  Marsh.  441. 

It  is  not  necessary,  in  an  action  by  the  weigh- 
master  for  disturbance  in  his  office,  to  ^ew  a 
formal  appointment  to  it  by  deed.  His  having 
acted  in  the  office  for  several  years  is  sufficient. 
M^Mahon  v.  Lennard,  6  H.  L.  Cas.  970. 

4.  Refusal  of. 

When  Indictable.] — ^An  indictment  that  the 
defendant  was  appointed  overseer  of  the  poor  of 
a  parish,  **and  that  he  afterwards  refused  to 
take  tho  office  of  overseer  of  the  parish  to  which 
he  was  so  appointed,"  is  good.  Rae  v.  Rnrdery 
4  T.  R.  788  ;  Nohin,  111. 

In  an  indictment  against  a  person  for  refusing 
to  serve  the  office  of  overseer  of  the  poor  of  a 
parish : — Held,  that  he  was  a  substantial  house* 
holder  within  43  Eliz.  c.  2,  and  liable  to  serve 
such  office,  although  he  occupied  a  house  and 
paid  the  rent  and  taxes  in  the  parish,  by  means 
of  a  clerk  only,  but  slept  in  another  parish. 
Rex  V.  Poynder,  2  D.  &  R.  258  ;  1  B.  &  C. 
178. 
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Abtenea.] — The  Toluntary  absence  of  a  chief 
officer  of  a  corporation,  upon  the  charter  day  of 
election  of  his  successor,  is  not  indictable  under 
11  Geo.  1,  a  4,  6.  6,  unless  his  presence  as  such 
chit:f  officer  was  necessary,  by  the  constitution  of 
the  corporation,  to  constitute  a  legal  corporate 
assembly  for  such  purpose.  Rex  v.  Ciyrry,  5  East, 
372 ;  1  Smith,  538. 

Compelliag  Serriea.] — Payment  of  a  fine  im- 
posed by  the  bye-laws  of  a  corporation,  for 
refusing  to  accept  a  corporate  office,  does  not 
exempt  the  party  elected  from  serving  the  office, 
and  he  may  be  compelled  to  do  so  by  man- 
damns.  Rex  y.  Bower,  2  D.  &  R.  842  ;  1  B.  &  C. 
585. 

5.  AaSiaNMEKT  OF. 

Validity  of.] — ^The  office  of  warden  of  a  forest 
was  granted  by  James  the  First  to  Lord  Oxford, 
his  heirs  and  assigns,  and  was  subsequently  as- 
signed by  the  holder  upon  yarious  occasions ; 
and,  lastly,  to  A.,  without  any  objection  on  the 
part  of  the  crown  : — Held,  that  the  office  passed 
nnder  the  assignment  to  A.,  and  that  he  was  en- 
titled to  claim  compensation  upon  the  forest 
being  disafforested.  Welleslcy  y.  Mornington, 
23  L.  J.,  Ch.  49. 

The  office  of  wood-ward,  or  forester  of  the 
crown,  is  an  office  of  trust,  incapable  of  assign- 
ment without  a  licence  from  the  crown,  founded 
on  the  return  to  a  writ  of  ad  quod  damnum. 
Att,'Gen,  v.  Matthias,  4  Kay  &  J.  579;  27 
L.  J.,  Ch.  761  ;  4  Jur.,  N.  S.  628. 

Deputy— Appeintment  ot] — Ordinarily  if  it  is 
an  office  requiring  skill  or  discretion  a  person 
cannot  appoint  a  deputy — he  cannot  transfer  but 
is  bound  to  do  it  himself.  But  where  the  office 
is  merely  ministerial,  such  as  that  of  digging  a 
^raye  or  of  pulling  a  bell,  it  is  clear  that  a 
deputy  may  be  appointed  therein  ;  in  the  case 
of  the  sexton  falling  ill  the  public  might  be  in- 
oonyenienccd  if  dead  bodies  could  not  be  buried. 
St,  Margaret's,  Rochester  (^Burial  Bourd)  y. 
Thimpton,  6  L.  K,  C.  P.  445 ;  40  L.  J.,  C.  P. 
213 ;  24  L.  T.  673  ;  19  W.  R.  892.  And  see 
Campbell  y.  Ilewlitt,  infra. 

An  under-sheriff  could  not  appoint  a  deputy 
under  3  &  4  WilL  4,  c.  42.  Jmies  y,  Williams, 
2  D.,  N.  8.  938 ;  12  L.  J.,  Q.  B.  295  ;  7  Jur.  581. 

Sights  of  Deputy.] — ^An  action  will  not 

lie  by  a  deputy  against  his  principal  for  an  in- 
crease of  salary,  without  an  express  agreement, 
where  the  latter  has  been  appointed  to  a  new 
office.     Bell  y.  Drummond,  Peftkc,  45. 

By  a  royal  charter,  establishing  the  Palace 
Court,  it  was  granted  that  there  should  for  eyer 
be  an  office  of  the  prothonotary  of  the  court,  and 
officer  called  the  prothonotary,  to  make  out  and 
enrol  processes,  pleadings  and  judgments,  and  to 
keep  the  rolls  and  records  ;  and  the  king  granted 
the  office  to  B.,  to  haye  and  execute  the  same  by 
himself,  or  by  his  sufficient  deputy,  during  his 
natural  life.  On  a  yacancy,  the  marshal  of  the 
household  was  to  appoint  the  new  prothonotary, 
who  should  be  admitted,  and  might  haye  and 
exercise  the  office  during  his  natural  life  by  him- 
self or  by  his  sufficient  deputy  or  deputies.  The 
prothonotary  reyoked  by  deed  the  appointment 
of  his  deputy,  and  appointed  another  by  deed. 


The  judge  of  the  court,  deeming  this  person  in- 
sufficiently qualified,  rejected  him,  and  himself 
appointed  the^arty  previously  dismissed,  who 
had  not  ceased  to  act  and  to  receiyc  the  fees 
payable  to  the  prothonotary.  He  had  receiyed 
these  fees  while  in  office  under  the  prothono- 
tary's  appointment,  and  the  practice  had  been 
that  he  retained  part  and  paid  oyer  the  rest,  in 
stated  portions,  to  the  knight  marshal,  the 
steward  and  the  prothonotary  : — Held,  that  the 
offices  of  prothonotary  and  deputy  prothonotary 
were  not  distinct,  and  that,  in  the  absence  of 
special  coutmct,  the  deputy  acted  and  receiyed 
fees  on  behalf  of  the  prothonotary.  Campbell 
V.  UewlUt,  16  Q.  B.  258. 

Held,  secondly,  that  the  retention  of  fees  by 
the  deputy  on  his  account  must  be  ascribed,  not 
to  any  independent  right,  but  to  agreement  be- 
tween him  and  the  prothonotary.    lb. 

Held,  thirdly,  that  the  prothonotary's  royoca- 
tiou  of  the  appointment  determined  the  agree- 
ment and  the  deputy's  right  to  retain  any  part 
of  the  fees  ;  though  if  he  unavoidably  continued 
to  perform  duties  on  behalf  of  the  prothonotary, 
he  might  have  a  cross  claim  for  remuneration. 
lb. 

Held,  fourthly,  that  the  judge  of  the  court 
might  refuse  an  insufficient  deputy  nominated 
by  the  prothonotary,  but  could  not,  of  his  own 
authority,  appoint  another  deputy.    lb. 


6.  Detebmination  of. 

a.  By  Removal  or  Siispeneion. 

Bight  to — ^By  whom  Bemovable.] — It  is  the 
prerogative  of  the  crown,  by  letters  patent,  to 
suspend  a  public  officer,  though  the  office  is 
granted  for  life.    Sling by^s  case,  3  Swans.  178. 

The  Supreme  Court  of  Calcutta  has  power  by 
the  Charter  of  Justice  to  remove  or  suspend  offi- 
cers of  that  court,  on  account  of  misconduct, 
and  this  power  of  removal  is  not  limited  to  acts 
done  by  such  officer  in  his  judicial  character, 
but  includes  transactions  distinct  from  those  of 
his  office.     Grant,  In  re,  7  Moore,  P.  C.  C.  141. 

An  officer  of  the  court,  being  a  shareholder 
and  director  of  a  bank  at  Calcutta,  was  a  party 
to  deceptive  statements,  contained  in  the  half- 
yearly  reports  of  the  concern,  as  to  the  state  of 
the  affairs  of  the  bank,  and  also  availed  himself, 
in  his  character  of  director,  to  obtain  credit  to  a 
considerable  amount  upon  his  personal  security 
only,  which,  by  the  condition  of  the  deed  of  co- 
partnership of  the  bank,  amounted  to  a  breach 
of  trust.  No  charge  or  imputation,  with  respect 
to  his  judicial  functions,  was  brought  against 
him  : — Held,  that  there  were  sufficient  groundB 
for  calling  upon  the  court  to  protect  the  admin- 
istration of  justice  by  suspending  such  officer  for 
so  misconducting  himself.    lb. 

The  office  of  commissioner  of  ero\yn  lands  in 
New  South  Wales,  created  by  the  act  of  the 
legislature  of  that  colony,  is  not  a  patent  office, 
though  made  under  the  great  seal  of  the  colony 
within  the  meaning  of  the  22  Geo.  3,  c.  75,  but 
is  an  office  held  durante  bene  placito  ;  and  there 
is  no  right  of  appeal  to  the  Queen  in  Council, 
under  that  statute,  from  an  order  of  amotion 
from  such  office  by  the  governor-general  and 
executive  council.  Robertson,  Ex  parte,  11 
Moore,  P.  C.  C.  288. 

The  22  Geo.  3,  c.  75,  applies  only  to  offices 
held  by  patent,  for  life,  or  for  a  certain  term.  lb. 
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Mode  of] — Though  a  corporation  may  have 
bj  statute  a  power  to  remove  one  of  its  officers 
holding  a  freehold  office,  the  Court  of  Queen*s 
Bench  will  see  that  that  power  is  exercised  in  a 
lawful  manner,  and  will  interfere  if  it  should 
not  be  so.  But  if  exercised  in  a  lawful  manner 
the  court  will  refuse  te  interfere  on  the  mere 
ground  that  the  power  has  not  been  wisely  or 
discreetly  put  in  force  in  the  particular  case. 
Otgood  V.  Nelson,  5  L.  R.,  H.  L.  636  ;  41  L.  J., 
Q.B.  329. 

In  the  case  of  removal  from  office  of  an  officer 
of  the  corporation,  upon  an  accusation  of  in- 
ability or  neglect  of  duty,  if  there  has  been  such 
evidence  given  as  in  an  ordinary  trial  would 
justify  the  judge  in  leaving  it  to  a  jury  to  say,  as 
a  matter  of  fact,  whether  the  accusation  was 
made  out,  the  court  will  not  interfere  with  the 
decision  arrived  at  by  the  corporation.     Ih. 

A  corporate  body  having  the  power  to  dismiss 
one  of  its  officers  holding  a  freehold  office  on 
complaint  against  him,  referred  to  a  committee 
of  its  own  body  the  task  of  examining  into  the 
complaint,  and  receiving  evidence  upon  it  and 
reporting  thereon.  The  committee  performed 
this  duty.  The  report  and  evidence  were  duly 
furnish^  to  the  inculpated  officer,  who  was  then 
called  on  for  his  defence.  He  was  afforded  the 
opportunity  of  being  heard,  and  counsel  was 
heard  for  him,  but  the  corporate  body  itself  did 
not  rehear  the  evidence.  He  was  ordered  to  be 
dismissed  from  his  office  : — Held,  that  this  was 
not  a  case  of  del^ation  of  lawful  authority,  but 
was  a  due  exercise  of  that  authority  by  the  cor- 
porate body  itself.    Ih, 

Kotico  of.] — ^A  person  validly  elected  to  an 
office  and  admitted  to  it,  cannot  be  removed 
from  it  without  notice.  Iteg.  v.  Saddlers'  Com^ 
pany,  10  H.  L.  Cas.  404. 

The  Poor  Law  Commissioners  have  a  discre- 
tionary power  of  removing  a  relieving  officer  of 
a  union  whom  they  deem  unfit  for  his  office, 
without  gi^ing  him  notice  of  their  intention  to 
remove  him,  or  hearing  what  he  has  to  say  in 
his  defence.  Teat  her  v.  Poor  Law  Commis- 
sioners, 19  L.  J.,  M.  C.  70. 

BfliMt  of  SnapoiuioiL.] — Suspension  does  not 
create  a  vacancy  in  an  office,  it  is  only  an  im- 
pediment to  the  officer  enjoying  any  benefit 
from  it;  but  all  acts  required  to  be  done  by 
such  officer  must  still  be  done  by  him  to  give 
them  validity.     PhiUijts  v.  Bury,  2  T.  R.  361. 

When  an  officer  is  suspended  by  the  crown,  he 
is  entitled  to  receive  his  salary,  but  not  to  exer- 
cise the  functions  of  the  office.  Slinyby's  ease,  3 
Swans.  178. 

b.  By  Other  Means. 

Appointment  of  Another.] — Where  justices  of 
the  peace  having  power  to  appoint  a  surgeon, 
appointed  another  in  the  place  of  one  holding 
the  office  : — Held,  that  the  office  of  surgeon  of 
the  district  prison  being  a  public  office,  held  at 
pleasure,  and  not  an  ancient  office,  the  choice 
of  another  to  fill  such  office,  by  the  justices,  in 
exercise  of  the  powers  vested  in  them  by  the 
local  acts  was  a  determination  of  the  first  ap- 
pointment.   Hill  V.  lieg.,  8  Moore,  P.  C.  C.  138. 

The  subsequent  appointment  of  a  new  pay- 
master in  the  place  of  a  former  one  is  a  virtual 
revocation  of  the  appointment  of  such  former 


paymaster,  even  though  the  instrument  under 
which  the  new  appointment  is  made  contains  no 
express  clause  of  revocation  of  the  old  one,  and 
though  it  allege,  contrary  to  the  fact,  that  the 
former  paymaster  had  resigned.  SfnytJi  v. 
Latham,  9  Bing.  692 ;  3  M.  and  Scott  251  ;  1 
C.  &  M.  547  ;  3  Tyr.  509. 

Aoeaptance  of  Inoompatible  Office.] — A  public 
officer  cannot  vacate  his  office  by  accepting  an 
incompatible  office,  unless  the  fiirst  office  is  one 
which  he  might  have  determined  by  his  own 
act,  or  which  he  might  have  surrendered  to  the 
party  appointing  to  the  second  office,  or  from 
which  he  might  have  been  amoved  by,  or  with 
the  concurrence  of,  such  partv.  Hex  v.  Patte- 
son,  1  N.  &  M.  612  ;  4  B.  &  Ad.  9. 

The  acceptance  by  the  holder  of  one  office  of 
another  incompatible  office  does  not  vacate  the 
former,  unless  it  is  such  as  he  could  determine  by 
his  own  act  simply,  or  unless  that  authority 
concurred  in  the  appointment  which  could  ac- 
cept the  surrender  of  or  amove  from  the  old 
one.  WoHh  v.  Netoton,  10  Ex.  247  ;  23  L.  J., 
Ex.  338, 


II.    RIGHTS   OF  OFFICERS. 
1.  Salary,  Pensions,  &c. 

a.  Oenerally. 

Agreements  for.] — The  marshal  of  the  city  of 
Dublin  is  by  virtue  of  his  office  registrar  of  the 
pawnbrokers  of  Ireland,  and  as  marshal  and 
registrar  is  entitled  to  receive  considerable  fees  ; 
and  the  defendant,  in  consideration  of  his  being 
appointed  to  the  office  of  marshal  by  the  corpora- 
tion of  Dublin,  entered  into  an  agreement  with 
them  to  accept,  by  way  of  fixed  salary,  a  sum 
less  than  the  fees,  and  to  pay  over  the  fees  to 
the  city  treasurer :— Held,  that  the  agreement 
was  illegal,  as  being  against  public  policy. 
Dublin  ^Mayor)  v.  Hayes,  10  Jr.  R.,  C.  L. 
226. 

An  agreement  between  a  municipal  corpora- 
tion and  the  clerk  of  the  peace  of  the  borough , 
on  his  appointment,  that  he  shall  accept  a  fixed 
salary  in  lieu  of  his  fees,  and  that  any  surplus  of 
fees  above  the  salary  shall  be  paid  into  the 
borough  fund,  is  void,  on  two  grounds  of  public 
p<4icy  :  first,  because  a  person  accepting  an  office 
of  trust  can  make  no  bargain  in  respect  of  that 
office  ;  and,  secondly,  because  the  law  presumes 
that  all  the  fees  are  required  for  the  purpose  of 
enabling  him  to  uphold  the  dignity  and  perform 
properly  the  duties  of  his  office.  Liverpool  Cor-' 
poration  v.  Wright,  1  Johns.  359 ;  28  L.  J.,  Gh. 
868  ;  5  Jur.,  N.  S.  1156. 

Ezelniion  from  Office— Eetnrn  of  Salary.] — 

The  defendant,  who  had  been  illegally  elected 
for  the  office  of  surgeon  of  a  county  infirmary  in 
Ireland,  entered  into  office,  and  though  cautioned, 
kept  out  the  plaintiff,  who  had  been  legally 
elected : — Held,  first,  that  the  plaintiff  was  en- 
titled to  recover  damages  from  the  defendant 
for  so  excluding  him  from  the  office.  Lawlor  v. 
^Z/o7i,  81r.  R.,  C.  L.  160. 

Held,  secondly,  that  the  plaintiff,  as  he  had 
not  actually  discharged  the  duties  of  the  office, 
though  he  had  offered  and  was  ready  to  do  so, 
was  not  entitled  to  recover,  as  money  had  and 
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rcoeiyed,  the  salary  which  the  defendant  had  re- 
ceived under  the  grand  jury  presentment    Ih, 

daim  to  Fees — E^denoe.] — ^The  immemorial 
existence  of  fees  of  an  office  may  be  presomed 
from  uninterrupted  modem  usage,  unless  there  is 
Aome  CTidence  given  to  the  contrary.  Sitephard  v. 
Payne,  16  C.  B.,  N.  S.  182  ;  33  L.  J.,  C.  P.  158  ; 

10  Jur.,  N.  S.  540  ;  10  L.  T.  193  ;  12  W.  R.  581 
— Kx.  Ch. 

The  modem  usurpation  of  an  excess  does  not 
affect  the  title  to  the  original  fees.    lb. 

The  clerk  of  the  papers  of  the  Queen's  prison, 
appointed  under  5  &  6  Vict.  c.  22,  by  the  secre- 
tary of  state,  at  a  fixed  salary,  holds  in  effect 
the  same  office  as  the  clerk  of  the  papers  of  the 
Queen's  Bench  prison,  appointed  under  the 
27  Qeo.  2,  c.  17,  by  the  marshal  of  the  Mar- 
lihalsea,  and  that  office  was  one  belonging  to 
the  Queen's  Bench,  and  consequently  within  the 

11  Geo.  4  and  1  Will.  4,  c.  58,  and  1  &2  Will.  4, 
c.  35 : — Held,  therefore,  that  the  clerk  of  the 
papers  of  the  Queen's  prison  was  entitled  to 
insist  on  payment  to  him  of  the  fees  sanctioned 
by  the  commissioners  under  the  1  &  2  Will.  4, 
c.  35,  in  Older  that  he  may  account  for  them  to 
the  treasury.  Markwell  v.  Dijaon,  14  Q.  B.  820  ; 
19  L.  J.,  Q.  B.  193  ;  14  Jur.  809. 

XevooatioiL  of  BesolutioiL  Oranting  Pensioni.] 
— Trustees  were  created  by  statute  a  body  cor- 
porate for  the  management  of  the  navigation  of 
a  river,  with  a  common  seal  and  a  i>erpetual 
succession.  The  statute  empowered  them  to 
levy  tolls,  and  enacted  that  it  shoald  be  lawful 
for  them  to  allow  to  any  officer  or  servant  an 
annuity  or  allowance.  Their  clerk,  removable 
at  their  will  and  pleasure,  for  forty  years,  having 
in  1865  resigned,  owing  to  ill-health,  the  trustees 
duly  passed  a  resolution  (not  sealed)  that  his 
resignation  **  be  accepted,  and  that  a  retiring 
pension  of  300/.  per  annum,  free  of  income  tax, 
be  granted  to  him  during  the  remainder  of  his 
life.''  The  pension  was  duly  paid  quarterly  for 
«ome  years,  until  the  defendants,  who  had  mean- 
while been  substituted  by  statute  for  the  trustees, 
^vith  all  their  powers,  and  subject  to  all  their 
liabilities,  duly  passed  a  resolution  to  reduce  the 
pension  to  150Z.  per  annum,  to  be  paid  during 
their  pleasure,  and  made  the  first  quarterly  pay- 
ment on  the  reduced  scale.  The  clerk  having 
brought  an  action  to  recover  the  difference: — 
Held,  that  the  resolution  of  1865  was  revocable, 
and  that  he  could  not  recover.  Marchant  v.  Lee 
Comervancy  Board,  9  L.  R.,  Ex.  60 ;  43  L.  J., 
Ex.  44  ;  30  L.  T.  367— Ex.  Ch. 

Fentioiu  ondor  the  Superannuation  Aot,  1869.] 
— ^Under  the  provisions  of  the  Superannuation 
Act,  1859,  the  question  whether  or  not  a  pension 
shall  be  granted  to  a  public  servant  is  to  be 
decided  by  the  Commissioners  of  the  Treasury  ; 
and  until  they  have  decided  to  grant  a  pen- 
sion no  public  servant  can  maintain  an  action 
in  respect  thereol  Edmund*  v.  Att.-Oen,,  47 
L.  J.,  Ch.  346  ;  38  L.  T.  213  ;  26  W.  R.  550. 

The  Superannuation  Act,  1859,  s.  2,  after  pre- 
scribing a  scale  of  superannuation  allowances  for 
civil  servants  according  to  length  of  service, 
provides  that,  if  any  question  shall  arise  as  to 
the  claim  of  any  civil  servant  for  saperannuation 
under  this  clause,  "  it  shall  be  referred  to  the 
CommiBsioners  of  the  Treasury,  whose  decision 
shall  be  final."  Where,  therefore,  a  civil  servant 


makes  a  claim  for  superannuation  allowance  to 
the  Commissioners  of  the  Ti'easury,  and  their 
lordships  decide  upon  the  amount  of  the  allow- 
ance to  be  made,  such  decision  is  final,  and 
cannot  afterwards  be  made  the  subject  of  liti- 
gation in  any  civil  tribunal.  Cooper  v.  Reg,,  14 
Ch.  D.  311  ;  49  L.  J.,  Ch.  490  ;  42  L.  T.  617  ;  28 
^V.  R.  611. 

Pensions  —  How  Granted  —  Attachment.] — ^A 
superannuation  allowance,  granted  by  a  resolu- 
tion of  the  board  of  directors  of  the  East  India 
Company  to  a  retired  clerk  under  the  authority 
of  53  Qeo.  3,  c.  155,  s.  93,  is  only  a  gratuity  ;  and 
the  grant,  to  be  binding  on  the  company,  must 
be  by  deed.  For  both  these  reasons,  the  allow- 
ance is  not  a  debt  which  can  be  attached  on 
behalf  of  a  judgment  creditor  of  the  grantee  under 
17  &  18  yict.c.  125.  Jonet  v.  East  India  Com- 
pany, 17  C.  B.  351  ;  25  L.  J.,  C.  P.  154  ;  2  Jur., 
N.  S.  189. 

On  Bankmpt07.]-^The  effect  of  ss.  15  and  17 
of  the  Bankruptcy  Act.  1869,  is  to  vest  in  the 
trustee  in  a  bankruptcy  all  the  "  property  "  of 
the  bankrupt  of  whatever  nature,  including  the 
matters  dealt  with  by  s.  23  and  ss.  87  to  95, 
but  subject  to  the  exceptions  and  qualifications 
introduced  by  those  sections.  The  pension  of  a 
retired  judge  of  a  crown  colony,  g^nted  by  the 
secretary  of  state  for  the  colonies,  and  voted 
annually  by  the  legislature  of  the  colony,  is,  in 
case  of  the  bankruptcy  of  the  judge,  "property  " 
which  vests  in  the  trustee  in  the  bankruptcy, 
but  it  is  "  income  "  of  the  bankrupt  within  s.  90 
of  the  Bankruptcy  Act,  1869,  and  is  subject  to 
the  power  thereby  given  to  the  court  to  deter- 
mine how  much  of  it  shall  be  set  aside  for  the 
benefit  of  the  bankrupt's  creditors.  Hugglmt, 
Ex  parte,  Hvggins,  In  re,  21  Ch.  D.  85  ;  51  L.  J., 
Ch.  935  ;  47  L.  T.  559  ;  30  W.  R.  878— C.  A. 

Sequestration.] — The  Court  of  Probate  in  en- 
forcing payment  of  alimony  and  costs,  will 
authorize  sequestration  to  receive  portions  of  a 
civil  service  pension.  Sanjtom  v.  Sansom,  4  P. 
D.  69 ;  48  L.  J.,  P.  25  ;  39  L.  T.  642  ;  27  W.  R. 
692. 

Ord.  XL VII.  enables  a  writ  of  sequestra- 
tion to  be  Issued  against  the  estate  of  a 
judgment  debtor  who  has  disobeyed  an  order 
made  under  s.  5  of  the  Debtors  Act,  1869  (32 
&  33  Vict.  c.  62),  directing  him  to  pay  an 
instalment  of  the  debt  by  a  given  day.  A 
creditor,  before  1876,  recovered  a  judgment 
against  a  county  court  judge  in  receipt  of  a 
I  salary.  In  February,  1876.  the  creditor,  under 
8.  5  of  the  Debtors  Act,  1869,  obtained  an  order 
that  the  judge  should  pay  the  debt  by  instal- 
ments at  stated  times.  In  December,  1877,  he 
resigned  his  judgeship,  and  a  pension  was  granted 
him  under  15  &  16  Vict.  c.  52,  s.  15.  Having 
made  default  in  payment  of  the  sum  he  was 
directed  to  pay  by  the  order  of  February,  1876, 
the  creditor  issued  a  writ  of  sequestration,  and 
afterwards,  in  April,  1878,  obtained  an  order  of 
the  Common  Pleas  Division  restraining  the 
debtor  from  receiving  200/.,  part  of  his  pension, 
and  ordering  that  the  sequestrator  should  receive 
that  amount  out  of  the  pension.  The  debtor 
appealed  against  this  order  : — Held,  that  the 
writ  of  sequestration  was  properly  issued  ;  that 
the  pension  could  be  made  available  for  payment 
of  his  debts,  and  that  the  order  of  the  Common 
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Pleas  Division  was  rigrlitlv  made.     Wilcoch  v. 
Terrell,  3  Ex.  D.  323 ;  39  L.  T.  84— C.  A. 


Por  Pasrment  of  Costi.] — On  a  motion 


the  court  gave  leave  in  its  discretion,  under  the 
Rules  of  Court  of  April,  1880,  to  issue  a  seques- 
tration for  the  payment  of  costs.  Snow  v.  Bolton, 
17  Civ  D.  433  ;  50  L.  J.,  Ch.  743  ;  44  L.  T.  571  ; 
29  W.  R.  583. 

b.  Assignment  of. 

Validity.] — A.  executed  a  deed  in  Scotland 
according  to  the  form  there,  assigning  his  pro- 
perty to  trustees,  for  the  benefit  of  creditors. 
The  operative  part  of  the  deed  was  in  these 
words  : — "  All  Jind  sundry  superiorities,  lands 
and  heritages,  debts  heritable  and  movable,  and 
whole  goods,  gear,  sums  of  money,  and  effects  ; 
and  in  general  my  whole  means  and  estate, 
heritable  and  movable,  of  whatever  nature  or 
denomination,  or  wherever  situate,  presently  be- 
longing to  me  : " — Held,  that  these  words  did 
not  pass  the  profits  of  a  public  office  at  that 
time  filled  by  the  grantor.  Hill  v.  Paul^  8  C.  & 
F.  295. 

An  assignment  by  a  retired  military  officer  of 
his  pension  for  valuable  consideration  is  void 
under  47  Geo.  3,  sess.  2,  c.  25.  Lloyd  v.  Clteet- 
ham,  3  Giff.  171  ;  30  L.  J.,  Ch.  640  ;  4  L.  T.  576 ; 
9  W.  R.  924. 

But  the  statute  does  not  apply  to  the  assign- 
ment of  a  pension  granted  by  the  East  India 
Company.  Heald  v.  Hay,  3  Giff.  467  ;  31  L.  J., 
Ch.  311 ;  S.  P.,  Carew  y.  Cooper,  4  Giff.  619 ;  33 
L.  J.,  Ch.  289. 

A  compensation  granted  to  a  public  civil 
officer  on  the  reduction  of  offices  in  his  depart- 
ment under  4  &  5  Will.  4,  c.  24,  is  not  assignable 
by  him.  WelU  v.  Foster,  8  M.  &  W.  149  ;  5  Jur. 
464. 


Ab  an  Act  of  Bankruptcy.] — A  debtor 


executed  a  deed  of  assignment  of  all  his  pro- 
perty, except  a  pension  from  the  East  India 
Company,  to  a  creditor  to  secure  a  past  debt : 
— Held,  that  as  this  pension  could  not  pass  to 
his  trustee  in  bankruptcy,  it  formed  no  substan- 
tial exception  from  the  assignment,  and  the  as- 
signment was  therefore  an  act  of  bankruptcy. 
Hawker,  Ex  2fayte,  Keely,  In  re,  7  L.  R.,  Ch. 
214  ;  41  L.  J.,  Bk.  34  ;  26  L.  T.  54  ;  2l)  W.  R. 
322. 

By  Mortgage.]— Property,  including  a  pension 
payable  by  the  secretary  of  state  for  India,  was 
mortgaged  to  the  plaintiff,  and  subsequently  to 
one  of  the  defendants.  Upon  a  bill  for  fore- 
closure the  common  decree  was  made,  and  it 
was  also  ordered  that,  in  the  event  of  the  fore- 
closure becoming  absolute,  the  mortgagor  should 
execute  a  power  of  attorney  enabling  the  mort- 
gagee to  receive  the  pension.  James  v.  Ellis,  24 
L.  T.  12  ;  19  W.  R.  319. 

Claim  for  Arrears  of — Set-off.] — In  an  action 
brought  by  a  retired  clergyman  against  his  suc- 
cessor in  the  incumbency  for  arrears  of  the  pen- 
sion allowed  under  the  Incumbents'  Resignation 
Act,  1871,  the  defendant  claimed  to  set  off 
against  such  arrears,  and  also  to  recover,  by  way 
of  counter-claim,  a  judgment  debt  due  to  him 
from  the  retired  clergyman  : — Held,  that  the 
pension  was  inalienable,  and  therefore  the  de- 


fendant's claim  could  not  be  set  off,  and  the 
plaintiff  was  entitled  to  a  separate  and  inde- 
pendent judgment  for  the  arrears  due.  Gather* 
cole  V.  Smith  (No.  2),  7  Q.  B.  D.  626  ;  50  L.  J., 
Q.  B.  681  ;  45  L.  T.  106  ;  29  W.  R.  577 ;  45  J.  P., 
812— C.  A. 

By  the  10th  section  of  the  Incumbents'  Resig- 
nation Act,  1871,  the  pension  allowed  to  a  re- 
tiring clerk  is  made  a  chaise  upon  the  revenues 
of  the  benefice,  "  and  shall  be  recoverable  as  a 
debt  at  law  or  in  equity  from  the  incumbent  of 
the  said  benefice  by  the  retired  clerk,  his  execu-* 
tors,  administrators  and  assigns  ....  but 
shall  not  be  transferable  at  law  or  in  equity.** 
In  an  action  by  a  retired  clerk  against  the  in- 
cumbent of  the  benefice  for  payment  of  the 
arrears  of  the  pension  that  had  been  allowed 
him  under  the  act : — Held,  that  the  incumbent 
could  not  set  off  against  such  arrears  a  judgment 
debt  previously  due  to  him  from  the  retired 
clerk.  Gathereole  v.  SmUh  (No.  1),  17  Ch.  D. 
1  ;  50  L.  J.,  Ch.  671 ;  44  L.  T.  439  ;  29  W.  R. 
434— C.  A. 

o.  Biffht  to  have  Aooonnts  Audited. 

B.  held  an  office  under  the  crown  for  thirty- 
one  years,  during  which  time  a  large  amount  of 
pubUc  money  passed  through  his  hands.  On 
an  application  for  a  mandamus  directing  the 
treasury  board  to  transmit  his  accounts  during 
that  time  to  the  comptroller-general  for  audit : 
— Held,  that  a  servant  of  the  crown,  as  account- 
able for  money  passing  through  his  hands,  al- 
though liable  to  the  right  of  the  crown  to  call 
for  an  audit  of  his  accounts,  had  no  reciprocal 
right  to  compel  such  audit.  Edmftnds,  Ex jf arte, 
25  L.  T.  705  ;  20  W.  R.  205. 


2,  Compensation  for  Loss  op  Opfick, 

a.  Jtirlsdlotion. 

Lords  of  the  Treasury.] — The  lords  of  the 
treasury  have  no  jurisdiction  to  determine  the 
right  of  a  borough  officer  to  compensation, 
whether  he  has  been  removed  for  alleged  miscon- 
duct or  otherwise.  They  have  jurisdiction  as  to 
nothiug  but  the  amount  of  compensation,  i?^^. 
V.  Sandvoich  (Mayor),  2  G.  &  D.  28 ;  2  Q.  B. 
895  ;  6  Jur.  684  ;  S,  P.,  Reg,  v.  Hanmrh  (Mayor), 
2  Q.  B.  909  ;  2  G.  &  D.  109  ;  6  Jur.  821. 

By  the  usage  of  a  borough,  the  office  of  clerk 
to  the  justices  was  appurtenant  to  the  office  of 
common  clerk.  After  the  5  &  6  Will.  4,  c.  76,  a 
separate  commission  of  the  peace  was  granted  to 
the  borough  ;  and  the  person  who  had  been  com- 
mon clerk,  which  office  was  then  abolished,  was 
in  lieu  thereof  appointed  town-clerk  and  clerk 
of  the  peace,  but  not,  as  formerly,  clerk  to  the 
justices  also ;  such  office  being  by  s,  102  incom- 
patible with  that  of  clerk  of  the  peace  : — Held, 
that  the  lords  of  the  treasury  had  jurisdiction  to 
make  an  order  on  the  town  council  to  oompen* 
sate  him  for  the  loss  of  such  office.  It^x  ▼. 
Bridgetcater  (Mayor),  1  N.  &  P.  466  ;  6  A.  &  £, 
339. 

Where  the  lords  of  the  treasury  awarded  com* 
pcnsation  to  an  officer  in  a  borough,  on  his  being 
removed  from  office  by  the  town  council,  if  the 
office  was  not  a  borough  office,  or  the  removal 
was  not  made  under  5  &  6  Will.  4,  c.  76,  the 
lords  of  the  treasury  had  no  jurisdiction.  Reg, 
y.  Poole  (Mayor),  3  N.  &  P.  119  ;  7  A.  &  B.  730. 
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The  lords  of  the  treaBury  had  uo  jurisdiction 
to  decide  whether  an  officer  of  a  borough  had 
been  properly  removed  from  office  on  the  ground 
of  midoonduct.  B*'g,  v.  Warwieh  QCorjforattan^f 
3  P.  &  D.  429  ;  10  A.  &  E.  386. 

If  a  corporation  refuses  compensation  to  a  re- 
moved officer,  on  the  ground  that  they  had  re- 
moved him  for  cause  sufficient,  the  loids  of  the 
treasury  have  no  jurisdiction  to  try  the  question 
of  the  sufficiency  ;  and  though,  after  entertain- 
ing that  question,  and  determining  it  in  favour 
of  the  claimant,  they  also  adjudicate  upon  the 
proper  amount  of  compensation,  the  court  will 
not  enforce  by  mandamus  the  payment  of  such 
compensation,  nor  try,  upon  the  return  to  a  man- 
damus, the  sufficiency  of  the  cause,  the  claimant 
being  bound  in  the  first  instance  to  proceed 
against  the  corporation  by  mandamus,  to  compel 
them  to  restore  him,  or  give  him  compensation 
for  removal.  Jl^g.  v.  Ncichury  (^Mayor^,  1  Q.  B. 
751  ;  1  G.  &  D.  388  ;  6  Jur.  3G5. 

Town  Council.] — The  to^vn  council  has  juris- 
diction to  determine  the  whole  claim  to  compen- 
sation of  a  borough  officer  who  has  been  removed 
from  office  ;  and  may  pronounce  not  only  on  the 
amount  to  which  he  is  entitled,  but  whether  his 
office  or  the  tenure  of  it,  was  such  as  to  entitle 
him  to  anything.     lieg,  v.  tkimlwich  (^Mayoi% 

2  G.  &  D.  28  ;  2  Q.  B.  895  ;  6  Jur.  684, 

b.  Persons  Entitled* 

OfBeer  de  faeto.]— The  council  of  a  borough 
removed  a  town  clerk,  who  had  been  elected  to 
hold  during  good  behaviour,  but  had  not  made 
the  declaration  prescribed  by  9  Geo.  4,  c.  17,  s.  2  : 
— ^Held,  that,  as  having  been  an  officer  de  facto, 
he  was  entitled  to  compensation.  Rt-g,  v.  Cam- 
bridge iMayor),  12  A.  &  E.  702  ;  4  P.  &  D.  294. 

SoUeiton.] — ^An  attorney  cannot,  under  5  &  6 
Will.  4,  c.  76,  s.  66,  or  5  &  6  Vict.  c.  Ill,  s.  2, 
claim  compensation  for  fees  and  emoluments , 
which  he  derived  from  being  employed  by  the  ! 
justices  of  a  division  to  prosecute  offenders  com- 
mitted by  them  for  trial,  where  the  prosecutor 
did  not  employ  another  attorney.  Reg,  y.  Man- 
chester QMayarX  5  Q.  B.  402  ;  8  Jur.  421. 

Certain  trustees  having  the  management  of 
the  relief  of  the  poor  of  a  metropolitan  parish, 
appointed  a  solicitor  for  the  arrangement  of 
legal  matters,  with  an  annual  salary.  After  the 
passing  of  the  Metropolitan  Poor  Act,  1867  (30 
Vict.  c.  6),  the  poor  law  board  refused  to  allow 
the  board  of  guardians  elected  under  that  act  to 
continue  him  in  the  appointment  which  he  had 
received  from  the  trustees  : — Held,  that  he  was 
entitled  to  an  award  of  compensation  from  the 
poor  law  board,  under  s.  76.  Beg.  v.  Local 
Oorernmeni  Board,  9  L.  R.,  Q.  B.  148  ;  43  L.  J., 
Q.  B.  49  ;  29  L.  T.  769  ;  22  W.  R.  315. 

The  four  attorneys  of  the  sheriffs  court  of 
Tork  having  a  monopoly  of  the  office  of  attorney 
in  that  court,  were  not,  on  other  attorneys  being 
admitted  to  practise  in  the  court,  by  the  opera- 
tion of  5  &  6  Will.  4,  c.  76,  entitled  to  compen- 
sation ;  because,  although  their  office  was  au 
office  of  profit  within  5  &  6  Will.  4,  c.  76,  s.  66, 
there  had  been  no  abolition  of  it,  or  removal 
from  it    B4'g.  v.  York  {Mayor),  2  G.  &  D.  580  ; 

3  Q.  B.  550  ;  6  Jur.  1082. 

Clork  to  StipendiATj.]— Before  and  at  the  time 


of  granting  a  charter  of  incorporation  and  a 
separate  court  of  quarter  sessions  to  the  borough 
of  Manchester,  there  was  a  division  of  the 
county  of  Lancaster,  called  "the  division  of 
Manchester,"  consisting  of  forty-three  town- 
ships, and  the  business  of  the  division  was  done 
at  the  New  Bailey,  in  Salford  ;  and  M.  acted  as 
clerk  to  the  justices  who  attended  there.  Some 
of  the  justices  of  the  division  met  at  Worsley, 
and  others  at  Heaton  Norris,  both  being  town- 
ships within  the  division,  and  did  petty  sessions 
business  there ;  and  such  justices  employed 
different  clerks  on  such  occasions.  By  virtue  of 
53  Geo.  3,  c.  78,  a  stipendiary  magistrate  was 
appointed  for  a  district,  including  Salford  and 
other  townships  in  the  division  of  Manchester, 
who  appointed  M.  as  his  clerk  : — Held,  first,  that 
M.  was  not  clerk  to  the  justices  for  the  Man- 
chester division  of  the  county  of  Lancaster,  but 
only  to  such  of  them  as  attended  at  Salford  \ 
and,  secondly,  that  the  clerk  to  the  stipen-* 
diary  magistrate  was  not  an  ofi^cer  of  the  borough, 
county  or  division  of  the  county  within  5  &  6 
Vict.  c.  Ill,  B.  2  ;  and,  therefore,  that  M.  was 
not,  on  cither  ground,  entitled  to  compensation. 
Beg,  V.  Ma7iche$ter  (^Borimgli),  9  Q.  B.  458  ;  16 
L.  J.,  Q.  B.  27  ;  11  Jur.  222. 

Coronert.]— The  7  &  8  Vict.  c.  92,  s.  4,  em- 
powers the  Queen,  with  the  advice  of  her  privy 
council,  to  order  thiat  any  county  shall  be  divided 
into  so  many  districts,  as  shall  seem  expedient, 
for  the  purposes  of  the  act ;  and  by  s.  6,  when- 
ever any  county  has  been  customarily  divided 
into  districts,  for  the  purpose  of  holding  inquests, 
during  seven  years  before  the  passing  of  the  act, 
and  it  shall  seem  expedient  that  the  same  division 
of  the  county  be  made  under  this  act,  each  of 
such  districts  shall  be  assigned  to  the  coroner 
usually  acting  in  and  for  the  same  district  before 
the  passing  of  this  act ;  but  if  it  shall  appear 
expedieat  that  a  different  division  of  such  county 
be  made,  and  any  coroner  shall  present  a  petition 
praying  for  compensation  for  the  loss  of  his 
emoluments  arising  out  of  such  change,  the 
lords  of  the  treasury  are  to  assess  the  amount 
of  compensation  to  be  paid  out  of  the  county 
rate : — Held,  that  the  coroner  was  entitled  to 
compensation  only  where  a  county  had  b^en 
customarily  divided  into  digtricts  for  seven  years 
before  the  passing  of  the  act,  and  where  a 
different  division  was  ordered  under  the  act. 
Beg,  V.  Lechmere,  16  Q.  B.  284  ;  20  L.  J.,  Q.  B, 
169  ;  15  Jur.  558. 

Chamberlaini.] — In  1794,  a  corporation  ap- 
pointed A.  assistant-chamberlain  of  the  city,  for 
a  year,  at  a  yearly  salary.  In  1804  the  salary  of 
A.  was  raised.  In  1810  B.  was  appointed  assis- 
tant-chamberlain by  the  chamberlain,  and  he 
continued  to  hold  this  office  till  the  passing  of 
the  5  &  6  WUl.  4,  c.  76.  In  1827  the  corporation 
had  again  raised  the  salary.  On  the  passing  of 
the  5  &  6  Will.  4,  c.  76,  the  office  of  B.  waa 
abolished,  and  a  claim  having  been  made  by  him 
for  compensation,  the  lords  of  the  treasury 
awarded,  that  his  office  was  not  the  subject  of 
compensation,  and  the  court  confirmed  the  de- 
cision. Harvey y  Ex  parte,  3  N,  &  P.  159  ;  7  A, 
&  E.  739. 

Clerk  of  the  Peaco.]— After  the  5  &  6  Vict, 
c.  1 1 1,  a  corporate  borough  was  created  by  charter, 
not  containing  a  non-intromittant  clause.    Its 


287 


PUBLIC    OFFICER 


288 


Area  was  a  part  of  a  county.  A  grant  of  a  court 
of  quarter  sessions  was  miade,  and  the  council 
appointed  a  clerk  of  the  peace  for  the  borough  : 
— Held,  that  the  clerk  of  the  peace  of  the  county 
was  not  entitled  to  compensation  under  the  5  &  6 
Will.  4,  c.  76,  s.  66,  he  not  having  been  removed 
nor  his  office  abolished,  although  the  profits  were 
diminished.  It4'g,  v.  Jirigltton  Cavneil,  7  El.  & 
Bl.  249  ;  26  L.  J.,  Q.  B.  153  ;  3  Jur.,  N.  S.  685. 

Evidence  of  Besignation.] — It  is  no  cyidencc 
of  voluntary  resignation,  by  a  corporate  officer, 
•of  the  offices  held  by  him,  so  as  to  exclude  him 
from  compensation,  that  he  omitted  to  declare 
his  wish  to  be  re-elected,  and  allowed  another 
person,  without  opposition,  to  be  elected  in  his 
place.  Att.-Gen,  v.  Poole  (^Corjforatum'),  8 
Beav.  76  ;  14  L.  J.,  Ch.  101  ;  9  Jur.  318. 

Where  no  formal  resignation  or  surrender  of 
the  offices  held  by  a  corporate  officer  was  made 
by  him,  and  another  person  was,  without  opposi- 
tion by  him,  appointed  in  his  place : — Held,  that 
■such  corporate  officer  was  removed  from  his 
offices  within  the  meaning  of  the  act.    lb. 

Agreement  not  under  Seal.]— An  agreement 
"by  a  corporation  with  one  of  their  officers,  for  an 
increase  of  the  salary  of  an  office  retained  by 
him,  as  a  compensation  for  the  loss  of  an  office 
of  which  he  was  deprived,  though  upon  an  exe- 
•cuted  consideration,  is  not  binding,  if  the  contract 
is  not  under  the  common  seal  of  the  corporation. 
Meg,  v.  Stamford  {Mayor),  6  Q.  B.  433  ;  8  Jur. 
■909. 

o.  Assessment  of. 

Emolnments  of  Offiee.]  —  The  Metropolitan 
Bridges  Act,  1877,  provided  that  compensation 
should  be  paid  to  certain  officers,  including  clerks, 
but  not  including  solicitors,  of  the  private  com- 
panies or  corporations  whose  bridges  were  taken 
over  by  the  Metropolitan  Board  of  Works  under 
the  act,  upon  a  scale  to  be  calculated  on  the  basis 
of  the  emoluments  actually  received  by  them  in 
the  two  years  previous  to  the  passing  of  the  act. 
The  Deptford  Creek  Bridge  was  taken  over  by 
the  board,  and  thereby  the  plaintiff,  who  had 
been  clerk  to  the  Deptford  Creek  Bridge  Com- 
pany, lost  his  office.  He  had  received  a  salary  as 
•clerk,  and  also  payments  for  legal  business  done 
by  him  as  solicitor  for  the  company,  and  com- 
mission on  the  rents  of  the  company's  property 
which  he  received.  The  Deptfoni  Creek  Bridge 
<]ompany  had  by  their  act  power  to  appoint  a 
solicitor  and  receiver  as  well  as  a  clerk  ;  they 
had  never  appointed  such  officers,  and  the  legal 
business  of  the  company  had  always  been  done 
aind  the  rents  received  by  the  clerk,  who  had 
Always  been  a  solicitor: — Held,  that,  by  the 
practice  of  the  company,  these  duties  had  been 
attached  to  the  oi&ce  of  clerk,  and  that  the 
plaintiff  was  entitled  to  compensation  in  respect 
of  the  payments  received  for  discharging  them 
as  part  of  the  emoluments  of  his  office  ;  but  as 
to  the  payments  for  legal  business  done  by  him, 
only  in  respect  of  his  proportion  as  partner  in 
the  firm  of  solicitors  of  the  net  profits  after 
deducting  all  office  expenses  necessarily  incurred 
in  earning  the  money.  Drew  v.  Metropolitan 
Board  of  Works,  50  L.  T.  138— C.  A. 

Incidental  Bniineti.]— A  town  clerk  had  trans- 


acted the  legal  business  of  the  corporation  as 
charity  trustees.  He  and  his  predecessors  in 
office  had  usually  transacted  such  business  as 
incidental  to  their  office.  On  the  passing  of 
6  &  6  Will.  4,  c.  76,  he  was  removed  from  the 
office  of  town  clerk,  and  subsequently  the  new 
charity  trustees  also  removed  him  from  their 
employment.  The  town  council  having  awuded 
him  compensation  for  the  loss  of  his  office  of 
town  clerk,  but  having  refused  compensation  for 
the  loss  of  his  employment  by  the  trustees,  he 
appealed  to  the  lords  of  the  treasury,  who 
awarded  him  compensation  for  such  employment 
also  : — Held,  that  they  had  jurisdiction  to  award 
such  compensation,  because  the  transaction  of 
the  charity  business  formed  part  of  the  incidental 
profits  of  the  office  of  town  clerk,  and  they  there- 
fore had  entertained  a  question  of  amount  only, 
and  not  a  question  whether  the  loss  of  any  dis- 
tinct office  was  a  proper  subject  of  compensation. 
Bfg,  V.  Norwich  {Mayor"),  2  a.  &  D.  605 ;  3  Q.B. 
286. 

Calculation  from  Bygone  Time.] — A  treasury 
order  for  compensation  to  an  officer  of  a  corpora- 
tion dismissed  after  the  passing  of  5  &  6  Will.  4, 
c.  76,  is  not  necessarily  bad  because  it  directs  the 
compensation  to  be  calculated  from  a  bygone 
time.  But  such  order  is  bad,  and  a  nullity,  if  on 
the  face  of  it,  or  by  comparison  with  the  treasury 
minute  directing  the  order  to  issue,  it  appears 
that  the  compensation  is  partly  given  for  a  period 
during  which  the  party  still  held  the  office. 
Rrg,  V.  Lichfield  {Mayor).  16  Q.  B.  781  ;  20  L.  J., 
Q.  B.  383  ;  15  Jur.  812— Ex.  Ch. 

Annual  or  Life  Office.] — The  steward  of  a 
I  borough  demanded  compensation  as  for  an  office 
held  for  life.  The  town  council  allowed  com- 
pensation as  for  an  annual  office  only.  The 
lords  of  the  treasury,  after  hearing  the  parties, 
awarded  compensation  on  the  former  principle. 
On  motion  for  a  mandamus  to  the  corporation  to 
execute  a  compensation -bond,  there  appeared 
evidence,  on  the  one  hand,  that  the  office  was 
not  legally  holden  for  life ;  and,  on  the  other, 
that  it  had  usually  been  so  holden,  and  that  the 
appointment  was  accepted  on  that  understand- 
ing : — Held,  that  the  lords  of  the  treasury  were 
not  bound  to  consider  only  the  legal  tenure,  but 
might,  referring  to  the  circumstances  of  the  case, 
award  compensation  as  for  an  office  held  for 
life.  JUg,  V.  Xorwick  {Mayor),  8  A.  &  E. 
633. 

When  Nominal.  I'On  the  21st  August,  1835, 
the  town  clerk  of  Lyme  Regis  died,  and,  on  the 
31st  of  the  same  month,  Lcc  was  appointed  his 
successor.  On  the  8th  September,  1835,  the  5 
&  6  Will.  4,  c.  76,  passed  : — Held,  that  he  was 
entitled  to  nominal  compensation  only  for  the 
loss  of  his  office  as  town  clerk,  since  he  must 
have  known,  when  he  was  appointed,  that  his 
appointment  would  soon  cease.  Lee,Exparte^ 
2  N.  &  P.  63  ;  7  A.  &  B.  139. 

Effect  of  Award.] — Where  a  town  council,  in 
obedience  to  a  mandamus,  assessed  compensa- 
tion for  the  loss  of  certain  offices  of  profit,  and 
the  lords  of  the  treasury,  on  appeal,  assessed  a 
larger  amount  of  compensation  : — Held,  that  the 
assessment  under  the  mandamus  estopped  the 
town  council  from  denying  the  right  to  compen- 
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aatioiL    Sandwich  (JUbyor)  (in  error)  v.  Beg,, 
10  Q.  B.  663  ;  16  L.  J.,  Q.  B.  432. 


III.    LIABILITY  OF  OFFICERS. 

1.  Civil  Pbocbbdings. 

a.  Oontraots. 

The  principal  secretarj  of  state  for  war  is  not 
personallj  liable  in  an  action  for  breach  of  a 
contract  entered  into  by  him  on  behalf  of  the 
war  department.  O'Orady  v.  Car  dwell,  21 
W.  R.  340. 

b.  Acts  in  Bxeontion  of  IHity. 

Grant  of  Booty  **in  Trntt*'  to  Diitributo 
anumgit  Fotboiu  entitled.]— Her  Majesty  by 
royal  warrant  "granted"  booty  of  war  to  the 
secretary  of  state  for  India  in  council  **  in  trust " 
to  distribute  amongst  the  persons  found  entitled 
to  share  it  by  the  decree  of  the  judge  of  the 
Court  of  Admiralty,  to  whom  the  matter  had 
been  referred  by  the  sovereign  for  that  purpose, 
with  a  direction  that  doubts  should  be  finally 
determined  by  the  secretary  of  state  unless  her 
Majesty  should  otherwise  order.  An  action 
haying  been  brought  against  the  secretary  of 
state  for  India  in  council  by  E.,  on  behalf  of 
himself  and  all  the  other  parties  entitled,  alleg- 
ing that  a  portion  only  of  the  fund  had  been  dis- 
tributed, and  claiming  an  account  and  the 
distribution  of  the  residue: — Held,  that  the 
warrant  did  not  operate  as  a  transfer  of  property 
or  create  a  trust ;  and  that  the  defendant,  being 
merely  the  agent  of  the  sovereign  to  distribute 
the  fund,  was  not  liable  to  account  to  any  of  the 
parties  found  entitled.  Kinlock  y.  Secretary  of 
State  for  India  in  Council,  15  Ch.  D.  1  ;  49 
L.  J.,  Ch.  571  ;  42  L.  T.  667  ;  28  W.  R.  619— 
— C.  A.  Affirmed,  7  App.  Cas.  619  ;  51  L.  J., 
Ch.  885  ;  47  L.  T.  133  ;  SOW.  R.  845— H.  L.  (E.). 

Obadionoe  to  Orders.]— The  plaintiff,  having 
obtained  judgment  against  F.  in  an  action  of 
assault  and  false  imprisonment,  sued  out  a  ca. 
sa.,  whereon  F.  was  taken  and  committed  to  the 
Queen's  Prison,  of  which  the  defendant  was  the 
keeper.  F.  afterwards  petitioned  the  Court  of 
Bankruptcy  for  his  discharge,  under  5  &  6  Vict. 
c  1 16,  and  7  &  8  Vict.  c.  96,  and,  having  ob- 
tained from  the  commissioner  an  order  for  his 
discharge,  was,  in  obedience  thereto,  discharged 
by  the  defendant  accordingly.  The  plaintiff 
having  brought  an  action  against  the  dSendant 
for  an  escape : — Held,  that,  whether  this  was  or 
was  not  a  debt  from  which  the  commissioner  had 
power  to  discharge  the  prisoner,  the  defendant 
was  protected,  being  bound  to  obey  the  order  of 
the  commissioner,  who  was  acting  judicially,  in 
a  matter  over  which  he  had  jurisdiction.  Thomas 
y.  Hudson,  14  M.  &  W.  353  ;  2  D.  &  L.  873  ;  14 
L.  J.,  Ex.  283  ;  9  Jur.  627. 

fleisnre  of  Ship  by  Naval  Offieor.] — By  the 
Kidnapping  Act,  1872,  s.  3,  vessels  carrying 
native  labourers  of  the  South  Sea  Islands,  not 
being  part  of  the  crew,  must  have  a  licence  ;  by 
8.  6,  vessels  carrying  native  labourers  without  a 
licence  are  subject  to  the  provisions  of  s.  16  ;  by 
8.  9,  to  detain  or  confine  a  native  for  the  purpose 
of  removing  him  from  one  place  to  another  is 
declared  to  be  felony  ;  by  s.  16,  any  vessel  sus- 
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pected  upon  reasonable  grounds  of  committing 
an  offence  against  the  9th  section  may  be  de- 
tained ;  by  s.  20,  no  damages  shall  be  payable 
and  no  officer  shall  be  responsible  for  the  deten- 
tion or  seizure  of  a  vessel  in  pursuance  of  the 
act.  Before  the  passing  of  the  Kidnapping  Act, 
1872,  the  plaintiff^s  vessel  sailed  on  a  voyage  to 
the  South  Sea  Islands  for  the  purpose  of  fishing ; 
her  master  hired  native  labourers,  and  after  the 
fishing  was  over  the  vessel  was  engaged  in 
cariying  the  natives  home  when  she  was  seized 
by  a  man-of-war,  of  which  the  defendant  was 
commander.  At  the  time  of  the  seizure  the  de- 
fendant boni  fide  believed  that  there  was  reason- 
able gfround  for  suspecting  that  an  offence  had 
been  committed  against  the  act : — Held,  no 
action  would  lie  against  the  defendant  Burns 
V.  Noioell,  5  Q.  B.  D.  444  ;  49  L.  J.,  Q.  B.  468  ; 
43  L.  T.  342  ;  29  W.  R.  39  ;  44  J.  P.  828— C.  A. 

See  also  sub  tit.  Action. 

Colonial  Governors.] — Trespass  for  seizing  and 
detaining  at  Kingston  in  Jamaica  a  schooner  of 
which  the  plaintiff  was  charterer,  and  which 
had,  as  alleged,  put  into  the  port  of  Kingston  in 
distress  and  for  repairs.  Plea,  in  substance,  of 
privilege  and  to  the  jurisdiction,  that  the  defen« 
dant  was  captain-general  and  governor-in-chief 
of  the  island  of  Jamaica,  that  the  acts  com- 
plained of  were  done  by  him  as  governor  of  the 
island  and  in  the  exercise  of  his  reasonable  dis- 
cretion as  such,  and  as  acts  of  state.  The  plea 
did  not  aver  even  generally  that  the  seizure 
of  the  plaintiff's  ship  was  an  act  which  the  de- 
fendant was  empowered  to  do  as  governor,  nor 
even  that  it  was  an  act  of  state  : — Held,  that 
the  judgment  respondeat  ouster  was  right  and 
must  be  affirmed.  Musgrate  v.  Pulido,  5  App. 
Cas.  102  ;  49  L.  J.,  P.  C.  20  ;  41  L.  T.  629  ;  28 
W.  R.  373— P.  C. 


Liability  for  Mistake  when  acting  within 


Limits.] — Quaere,  how  far  a  governor  when  act- 
ing within  the  limits  of  his  authority,  but  mis- 
takenly, is  protected.    lb. 


Jurisdiction.] — The  governor  of  a  colony 


(in  ordinary  cases)  cannot  be  regarded  as  a 
viceroy ;  nor  can  it  be  assumed  that  he  possesses 
general  sovereign  power.  His  authority  is  de- 
rived from  his  commission  and  limited  to  the 
powers  thereby  expressly  or  impliedly  entrusted 
to  him.  It  is  within  the  province  of  municipal 
courts  to  determine  whether  any  act  of  power 
done  by  a  governor  is  within  the  limits  of  his 
authority,  and,  therefore,  an  act  of  state.    Ih, 

Suit  against  Officer  in  Official  Capacity.  J— In 

a  suit  against  her  Majesty's  deputy  commissary 
general  for  Natal,  and  as  such  representing  her 
Majesty's  commissariat  department,  to  recover 
certain  moneys  as  the  price  or  hire  of  certain 
waggons  and  oxen,  for  the  carriage  of  certain 
goods,  for  damages  for  illegal  acts  of  defendant 
or  his  employ^,  and  for  general  damage  : — 
Held,  on  exceptions  by  the  defendant  to  the 
jurisdiction  of  the  court  and  to  the  declaration, 
that  the  defendant  could  not  be  sued,  either  per- 
sonally or  in  his  official  capacity,  upon  a  con- 
tract entered  into  by  him  on  behalf  of  the  com- 
missariat department ;  and  that  there  was  no 
cause  of  action  against  him.  The  government 
revenue  cannot  be  reached  by  a  suit  against  a 
public  officer  in  his  official  capacity.    Qussre, 
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whether  the  court  would  have  had  jurisdiction 
if  a  petition  of  right  had  been  presented  and  the 
crown  had  ordered  that  right  should  be  done. 
Palmer  v.  Hutchinson^  6  App.  Cas.  619;  60 
L.  J.,  P.  C.  62  ;  46  L.  T.  180— P.  0. 

Wrongftil  Act — ExoeiaiYe  Fees.] — If  exor- 
bitant fees  were  taken  by  a  custom-house  officer 
from  the  master  of  a  vessel,  upon  his  taking  out 
a  cocquet  and  bond  pursuant  to  13  &  14  Oar.  2, 
c.  11,  s.  7  ;  though  the  statute  imposed  the  duty 
on  the  master  personally,  the  owners  might  re- 
cover the  excess  as  money  had  and  received. 
Stevenson  v.  Mortimer,  Cowp.  805. 

Duty  thrown  on  Body. — Where  a  duty  is  thrown 
on  a  body  consisting  of  several  persons  each  is 
individually  liable  for  a  breach  of  duty,  as  well 
for  acts  of  commission  as  of  omission.  Rex  v. 
Holland,  5  T.  R.  607. 

o.  Oosts. 

The  Court  of  Appeal  has  no  jurisdiction  to 
give  costs  against  the  registrar  of  trade  marks, 
when  the  latter  is  unsuccessful.  Rotherham^s 
Trade  Mark,  In  re,  14  Ch.  D.  685  ;  49  L.  J.,  Ch. 
511  ;  43  L.  T.  1— C.  A. 

Where  a  court  of  inquiry  ordered  a  master's 
certificate  to  be  suspended  on  the  invitation  of 
the  Board  of  Trade,  and  the  only  ground  on 
which  the  decision  could  be  supported  was  that 
serious  damage  to  a  ship  had  been  caused  by  the 
wrongful  act  or  default  of  the  master,  within 
the  meaning  of.  s.  242  of  the  Merchant  Shipping 
Act,  1854,  8ub-8.  2,  and  on  appeal  it  appeared  to 
the  Court  of  Appeal  that  there  was  no  evidence 
that  the  damage  nad  been  caused  by  the  wrongful 
act  or  default  of  the  master,  the  Court  of  Appeal 
reversed  the  decision,  and  ordered  the  Board  of 
Trade  to  pay  the  costs  of  the  appeal.  The 
Arizona,  5  P.  D.  123  ;  49  L.  J.,  P.  64  ;  42  L.  T. 
505  ;  28  W.  R.  704— C.  A. 

2.  Criminal  Pbogeedings. 

• 

Indictable  Offenoei— What  are.] — It  is  a  high 
misprision  in  an  officer  to  alter  an  inrolment 
without  the  sanction  of  the  Court  of  Chancery. 
Oarri^k  v.  Williams,  3  Taunt.  540. 

A  public  officer  is  indictable  for  misbehaviour 
in  his  office.    Rex  v.  Bemhridge,  3  Dougl.  327. 

One  who  was  appointed  collector  of  certain 
duties  by  the  proper  constituted  authorities,  and 
who  considered  himself,  and  was  considered  by 
the  commissioners  to  be  such  collector,  but  whose 
appointment  turned  out  to  have  been  informally 
made,  cannot  be  indicted  at  common  law  for  the 
receipt  of  duties,  by  colour  and  pretence  of  being 
collector  of  such  duties,  though  the  money  was 
fraudulently  collected  and  misapplied  by  him, 
because  he  was  in  fact  appointed  collector,  and 
in  that  character  received  the  money.  Rex  v. 
Dohson,  7  East,  218. 

A  collector  of  post-horse  duty  demanded  of  A. 
a  sum  of  money,  alleging  that  A.  had  let  out 
horses  for  hire  without  payment  of  the  duty.  A. 
denied  that  he  had  done  so,  and  gave  the  col- 
lector a  promissory  note  for  61.,  the  amount  of 
which,  after  it  became  due,  was  paid  by  A.  to 
the  collector,  who  handed  it  over  to  his  prin- 
cipal, the  farmer  of  the  post-horse  duties  : — 
Held,  that  this  was  extortion  in  the  collector, 
and  that  his  having  paid  the  money  over  to  his 


principal  made  no  difference.    Rex  v.  Higgins, 
4  C.  &  P.  247. 

An  indictment  does  not  lie  against  a  turnpike- 
keeper  to  try  the  question  of  exemption  from 
toll,  unless  the  ground  of  exemption  was  speci- 
fied at  the  time  the  toll  was  taken.  Rex  v. 
Handyn,  4  Camp.  379. 

Evidence.] — On  the  trial  of  an  indictment 


for  a  fraud  against  an  agent  of  government,  under 
the  control  of  the  treasury,  a  letter  of  instruc- 
tions addressed  to  him  by  the  lords  of  the 
treasury  may  be  read  without  proving  the  com- 
mission by  which  they  were  appointed.  Rex  v. 
Jones,  2  Camp.  131. 

Jnriidiction.]  — The  42  Geo.  3,  c.  85, 


giving  jurisdiction  for  trying  and  punishing  in 
this  country,  persons  holding  public  offices  or 
employments,  for  offences  committed  abroad, 
does  not  extend  to  felonies.  Rex  v.  Shawe.  5 
M.  &  8.  403. 

• 

Validity  of  Indictments.] — In  an  indictment 
against  a  public  officer  for  breach  of  duty,  it  is 
sufficient  to  state  generally  that  he  is  such 
officer,  without  shewing  his  appointment.  Rex 
V.  Holland,  5  T.  R.  607. 

In  an  indictment  against  an  officer  for  dis- 
obedience of  orders,  it  is  not  necessary  to  aver 
that  the  orders  have  not  been  revoked,  or  that 
they  are  in  force.    lb. 

Where  a  public  officer  is  charged  with  a  breach 
of  duty,  which  duty  arises  from  certain  acts 
within  the  limits  of  his  government,  it  is  not 
necessary  to  aver,  in  an  indictment  against  him, 
that  he  had  notice  of  those  acts  ;  he  is  presumed 
from  his  situation  to  know  them.    lb. 

A  charge  in  an  indictment  against  an  officer, 
of  a  breach  of  orders  in  not  prosecuting  a  war, 
"with  all  possible  vigour  and  decision,"  is  too 
uncertain,  even  though  the  charge  is  made  in 
the  very  words  of  the  order  given  to  him.    lb. 

By  33  Geo.  3,  c.  52,  s.  62,  the  demanding  or 
receiving  any  sum  of  money  or  other  valuable 
thing  as  a  gift  or  present,  or  under  colour  thereof, 
whether  for  the  use  of  the  party  receiving  the 
same,  or  for,  or  pretended  to  be  for,  the  use  of 
the  company,  or  of  any  other  person  whatsoever, 
by  any  British  subject  holding  any  office  in  the 
East  Indies,  shall  be  extortion  and  a  misde- 
meanour, and  shall  be  proceeded  against  and 
punishable  as  such.  An  information  under  this 
section  charged  the  defendant  with  receiving 
from  R.,  in  the  East  Indies,  a  sum  of  money,  to 
wit,  8,000  rupees,  being  of  the  value  of  800Z.  of 
lawful  money  of  Great  Britain,  as  a  g^ft  or 
present.  The  jury  found  him  guilty,  and  that 
the  sum  of  money  was  8,000  rupees  ;  and  that 
the  sum  of  8,000  ruixies,  at  the  time  of  the 
receipt,  was  of  the  value  of  7662.  13«.  id.  money 
of  Great  Britain,  being  at  the  rate  of  of  1«.  lid, 
for  each  rupee : — Held,  first,  that  the  meaning 
of  the  statute  was  to  prevent  a  person  holding 
office  in  the  East  Indies  from  receiving  any  gift 
absolutely,  w^hatever  the  reason  for  the  gift 
might  be  ;  and  that,  if  the  meaning  of  the  statute 
was  to  prohibit  gifts  being  received  only  where 
they  were  received  extorsively  or  under  colour 
of  office,  the  indictment  would  be  good  by  virtue 
of  7  Geo.  4,  c.  64,  which  applied  as  well  to  in- 
dictments preferred  for  offences  abroad  as  for 
offences  in  England.  Douglas  v.  Reg.  (in  error'), 
13  Q.  B.  74  ;  17  L.  J.,  M.  0.  176  ;  12  Jur.  974— 
Ex.  Ch. 
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Held,  seeondly,  that  it  was  not  necessary  to 
state  for  whose  use  the  money  was  received.  lb. 

Held,  thirdly,  that  it  was  not  necessary  to 
state  whoee  the  money  was.    lb. 

The  49  Geo.  3,  c.  126,  s.  3,  makes  it  a  misde- 
meanor in  any  person  who  shall  by  any  way  or 
means  contract  or  agree  to  receiye,  or  have  any 
money,  fee  or  profit,  for  any  office  or  employ- 
ment specified  m  that  act,  or  for  any  appoint- 
ment thereto : — Held,  that  a  count  in  an  in- 
dictment alluring  the  offence  to  be  that  the 
defendants  did  onlawfally  and  corruptly  con- 
tract and  agree  with  D.  N.  to  procure  the  appoint- 
ment to  a  certain  office  and  employment,  was 
bad  for  not  stating  the  offence  within  that 
section.  Samo  or  J>af  v.  Reg,,  2  Cox,  C.  C.  178 
— Bx.  Ch. 
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t    GENERAL  PRINCIPLES. 

I>i8eretioxL.J — It  is  discretionary  in  the  court 
to  grant  or  withhold  a  quo  warranto  information, 
even  where  a  good  objection  to  the  title  is  shewn. 
Rex  V.  Parry,  6  A.  &  B.  810. 

It  is  in  the  discretion  of  the  court  to  grant  a 
quo  warranto  information  or  not.  Rex  v.  IVe- 
venen,  2  B.  &  A.  479.  S.  P.,  Reg,  v.  Cousins,  42 
L.  J.,  Q.  B.  124  ;  28  L.  T.  116. 

To  Try  Collateral  Matter.] — The  court  will  not 
grant  it  against  an  officer  of  a  corporation  esta- 
blished by  charter,  pursuant  to  7  Will.  4  &  1  Vict, 
c.  78,  s.  49,  if  it  appears  that  the  object  in  prose- 
cuting the  information  is  to  try  the  legality  of 
the  charter.  R^g,  v.  Taylor,  11  A.  &  E.  949  ;  3 
P.  &  D.  652. 

Where  a  quo  warranto  was  moved  for  on  the 
ground  of  a  disputed  mode  of  election,  which 
alone  was  in  controveray  at  the  time  of  the  de- 
fendant's election,  and  which  ground  was  after- 
wards answered  on  shewing  cause,  the  court  would 
not,  in  its  discretion,  make  the  rule  absolute  to 
try  another  incidental  and  secondary  question,  as 
to  whether  there  was  a  sufficient  interval  of  time 
allowed  between  the  nomination  and  election  of 
the  defendant ;  no  person's  right  having  been  set 
aside  by  means  of  such  acceleration  of  the  elec- 
tion, if  it  was  accelerated.  Rex  v.  Osboume,  4 
East,  327. 

Friendly  Proceeding.] — It  is  no  objection,  that 
it  is  a  friendly  proceeding,  in  order  that  the  party 
may  disclaim.    Rex  v.  Marshall,  2  Chit.  370. 

No  Civil  Right  in  Controversy.] — Where  a  cor- 
poration was  dissolved,  and  no  corporate  body 
existed  in  fact  at  the  time,  the  court  refused  to 
grant  it  against  an  individual  for  an  imperti- 
nent claim  to  be  returning  officer  at  an  election 
of  members  to  serve  in  parliament,  by  virtue  of 
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his  haying  been  elected  an  alderman  while  the 
corporation  existed  in  fact ;  there  being  no  civil 
right  in  controversy,  but  it  being  rather  the 
ground  of  a  proceeding  in  pcenam  by  the 
attorney-general.    Rex  v.  Saunders,  3  East,  119. 

Donbtftd  Qnestion.] — It  will  be  granted  where 
the  right  depends  upon  a  matter  of  doubtful  law, 
in  order  to  its  being  finally  determined.  Rex  v. 
Carter,  Cowp.  58  j  Loflft,  516. 

The  court  will  not  decide  on  the  validity  of 
the  election  of  a  corporate  officer,  if  the  question 
is  new  or  doubtful,  on  a  rule  for  a  quo  warranto. 
Rex  y.  Godwin,  1  Dougl.  397. 

Where  Besnlt  of  Election  unaffected.]— A  rule 
for  a  quo  warranto,  in  respect  of  an  annual  office 
of  guardians  of  the  poor,  the  election  to  which 
was  on  the  14th  of  May,  on  the  ground  that  the 
mode  of  election  adopted  was  n6t  a  proper  one, 
was  not  applied  for  till  the  13th  of  January 
following,  and  it  was  then  not  shewn  that  any 
ratepayer  had  been  prevented  from  voting,  or 
that  the  result  of  the  election  was  affected  by  the 
mode  adopted.  In^he  exercise  of  its  discretion 
the  court  discharged  the  rule.  Reg.  v.  CouH7is, 
42  L.  J.,  Q.  B.  124  ;  28  L.  T.  116. 

The  court  will  not  allow  a  quo  warranto  to  be 
filed  to  try  the  title  to  an  office  merely  because 
there  has  been  an  irregularity  in  the  election,  in 
the  absence  of  bad  faith,  and  where  the  result  of 
the  election  has  not  been  affected.  Reg,  v.  Ward, 
8  L.  R.,  Q.  B.  210  ;  42  L.  J.,  Q.  B.  126  ;  28 
L.  T.  118  ;  21  W.  R.  632. 

At  the  election  of  a  local  board  of  health,  the 
chairman  being  about  to  go  out  of  office,  another 
person  was  appointed  under  11  &  12  Vict.  c.  63, 
8.  21,  to  act  as  returning  officer  in  case  of  the 
chairman  being  nominated  for  re-election.  Nomi- 
nation papers  were  sent  in  due  course  to  the 
chairman,  and  amongst  them  one  nominating 
him  as  a  candidate.  He  nevertheless  continued 
to  receive  the  nomination  papers,  and  when  all 
had  been  delivered  prepared  the  voting  papers, 
inserting  therein  the  names  of  the  persons  nomi- 
nated as  required  by  s.  24.  He  did  not  further 
act  as  returning  officer ;  and  was  returned  as  re- 
elected. There  was  nothing  to  shew  that  the 
names  were  inserted  in  the  voting  papers  other- 
wise than  in  their  proper  order,  or  that  the  result 
of  the  election  had  been  in  any  way  affected  by 
the  voting  papers  having  been  prepared  by  the 
chairman  instead  of  by  theperson  appointed  to 
act  as  returning  officer  : — Held,  that,  assuming 
the  chairman's  conduct  to  have  been  an  irregu- 
larity, the  court  in  its  discretion  ought  not  to 
allow  an  information  to  be  filed  against  his 
election,  no  mischief  having  been  done.    Ih, 

Office  Held  daring  Pleainre.] — On  an  applica- 
tion for  a  quo  warranto  against  the  clerk  to  a 
school  board,  on  the  ground  that  he  was  im- 
properly elected  according  to  33  &  34  Vict.  c.  75, 
s.  35,  the  court  refused  a  rule,  considering  that 
the  majority  of  the  board  might,  without  assist- 
ance, remedy  the  impropriety  itself,  the  office 
being  held  during  the  pleasure  of  the  board. 
Bradley  v.  Sylvester,  25  L.  T.  459. 

A  clerk  to  justices  of  a  borough,  appointed 
under  6  &  6  Will.  4,  c.  76,  s.  102,  holds  only 
during  the  pleasure  of  the  justices,  and  therefore 
a  quo  warranto  will  not  lie  for  his  office.  Reg.  v. 
Fox,  8  El.  &  Bl.  399  ;  27  L.  J.,  Q.  B.  151 ;  4  jur., 
N.  6.  410. 


When  Granting  ueleis.] — ^The  conrt  refused 
to  grant  a  rule  for  a  quo  warranto  information 
applied  for  by  the  former  occupant  of  an  office, 
on  the  ground  that  his  dismissal  from  office  had 
been  illegal,  when  they  were  satisfied  that  if  re- 
instated he  might  legally,  and  would  be,  dis- 
missed again  immediately.  Richards,  Expartey 
3  Q.  B.  D.  368  ;  47  L.  J.,  Q.  B.  498  ;  38  L.  T.684 ; 
26  W.  R.  695. 

Office  Determined.] — A  party  who  had  been 
appointed  to,  and  was  discharging,  the  office  of 
town  clerk  of  a  borough  when  the  Municipal 
Corporations  Act,  5  &  6  Will.  4,  c.  76,  passed,  was 
afterwards  removed  by  the  town  council,  and 
claimed  compensation  under  s.  66.  A  motion 
was  then  made,  at  the  instance  of  the  corpora- 
tion, for  a  quo  warranto  against  him  for  exer- 
cising the  office,  on  the  alleged  grounds  that  he 
was  not  a  burgess  at  the  time,  was  not  sworn  in, 
and  did  not  make  the  declaration  required  by  9 
Geo.  4,  c.  17  : — Held,  that  it  ought  not  to  be 
granted  for  trying  the  title  to  an  office  which 
was  determined.    Harru,  In  re,  6  A.  &  £.  475. 

A  quo  warranto  was  issued  for  holding  an 
annual  office,  after  its  close,  to  try  a  civil  right. 
Rex  V.  Xeio  Radnor,  2  Ld.  Ken.  498. 

Election  to  Offices.] — To  entitle  a  party  to  a 
quo  warranto,  on  the  ground  that  the  person  fill- 
ing the  office  has  not  been  elected  by  a  majority 
of  the  class  entitled  to  vote,  the  relator  must 
shew  who  the  class  is  that  is  entitled  to  vote,  and 
that  another  person  had  a  majority  of  such  votes. 
Rex  V.  Matthiter,  1  N.  &  P.  314  ;  6  A.  &  E.  153 ; 
W.,  W.  &  D.  173. 

The  charter  of  the  Saddlers'  Company  pro- 
vides, in  case  of  vacancy  in  the  office  of  assist- 
ants, that  it  shall  be  lawful  for  the  wardens  and 
assistants  at  their  pleasure  to  elect  one  other  of 
the  commonalty,  and  that  the  wardens  and 
assistants  in  all  things  appertaining  to  the  good 
rule  and  government  of  the  company  should  be 
subject  and  obedient  to  the  lord  mayor  and 
court  of  aldermen  of  London.  An  applicant 
for  a  quo  warranto  relied  upon  an  alleged 
usage  and  practice  of  the  company  to  elect  by 
seniority.  The  court  refused  to  make  the  rule 
absolute,  as  the  evidence  would  not  warrant  a 
jury  in  finding  the  existence  of  a  bye-law  to  that 
effect.     Reg.  v.  Fisher,  4  B.  &  S.  575,  n. 

Held,  also,  that  the  mayor  and  court  of  alder- 
men could  not  control  the  court  in  the  dxercise  of 
its  jurisdiction  over  the  corporate  rights  of  the 
company.    Ih. 

Beiignation  of  Office.] — A  quo  warranto  was 
granted  against  a  person  for  exercising  an  office 
in  a  corporation  after  he  had  resigned  by  writing, 
but  without  deed.    Rex  v.  Payne,  2  Chit.  367. 

The  court  will  make  the  rule  absolute,  although 
the  party  has,  since  the  rule  obtained,  resigned 
his  office,  and  his  resignation  has  been  accepted. 
Rex.  V.  Warloio,  2  M.  &  S.  75. 

When  a  person  wrongfully  elected  to  a  corpo- 
rate office  and  admitted  into  it  resigns,  and  his 
resignation  is  accepted,  another  candidate  yvho 
claims  to  have  been  duly  elected  and  to  be  ad- 
mitted into  the  office,  is  entitled  to  a  quo  -war- 
ranto. Reg.  V.  Blizard,  2  L.  R.,  Q.  B.  56  ;  36 
L.  J.,  Q.  B.  18  ;  15  L.  T.  242  ;  15  W.  R.  105  ;  7 
B.  &  S.  922. 

User  of  Franchiie.] — ^There  must  be  a  user  as. 
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well  as  a  claim  of  a  franchise,  in  order  to  found 
an  application  for  a  quo  warranto  :  stating  that 
the  defendant,  who  was  elected  to  an  office,  had 
tendered  himself  to  be  sworn  in,  is  not  sofficient. 
Jiex  V.  Whitwell,  6  T.  R.  85. 

Bat  a  swearing  in,  though  defective  in  law, 
jet  being  such  whereby  the  party  claimed  at  the 
time  to  be  a  free  burgess  of  a  corporation,  is  a 
sufficient  user  of  the  office  to  warrant  a  quo 
warranto  against  him,  and  not  like  a  mere  claim 
of  the  office.    Hex  y.  Tate,  4  East,  337. 

The  affidavit  of  a  relator,  that  he  "  has  been 
informed  and  believes'*  that  the  defendant  exer- 
cises the  office  which  he  is  charged  with  usurp- 
ing, is  sufficient.  Rex  v.  Slythe,  9  D.  &  R.  226  ; 
6  B.  &  C.  240. 

A  mere  statement  in  an  affidavit  for  a  quo 
warranto  against  a  town  ooimcillor,  that  he  has 
accepted  the  office,  is  insufficient,  under  5  &  6 
Will.  4,  c.  76.  The  acts  constituting  acceptance 
ahould  be  also  stated.  Reg,  v.  Slatter,  3  F.  &  D. 
263 ;  11  A.  &  E.  505  ;  4  Jur.  316. 

A  statement  that  he  has  acted  in  the  office,  is 
sufficient.  Reg,  v.  Quayle,  11  A.  &  E.  508 ;  5 
Jur.  368. 

The  ooort  will  not  institute  a  scrutiny  and  de- 
termine upon  affidavits  which  of  two  candidates 
has  been  elected  town  councillor.    lb. 

Where  sufficient  appears  by  the  affidavits  to 
draw  the  merits  of  an  election  to  a  corporate 
office  into  question,  the  court  will  grant  a  quo 
wairanto,  though  the  fact  of  the  defendant's 
usurpation  no  otherwise  appeared  than  by  the 
•deponents'  swearing  to  their  information  and 
belief  that  the  defendant  was  admitted  a  free- 
man, and  sworn  and  enrolled  accordingly,  the 
defendant  not  denying  the  fact  when  calleid  upon 
■by  a  role  to  shew  cause.  Rex  v.  Harwood^  2 
East,  177. 

A  quo  warranto  for  usurping  the  office  of  free 
burgess,  does  not  lie  against  the  mere  claim  of 
one  who,  though  elected,  never  was  admitted. 
Rex  y.  Poiuanby,  1  Ves.  jun,  1 ;  2  Bro.  P.  C.  311  ; 
1  Ld.  Ken.  1. 

Where  it  appeared  that  the  defendant  had 
presided  at  a  vestry  meeting  convened  for  the 
purpose  of  electing  a  member  of  a  burial  board, 
uider  15  k,  16  Vict.  c.  85,  s.  12  ;  that  he  and 
others  were  proposed  and  seconded  ;  that  he  de- 
clared himsdf  elected ;  that  the  clerk  wrote  to 
the  clerk  of  the  burial  board  informing  him  of 
his  election ;  and  that  at  the  next  vestry  meeting, 
when  he  again  presided,  the  minutes  of  the  pre- 
vioos  meeting,  one  of  which  was  a  memoranaum 
of  his  election,  were  unanimously  confirmed. 
The  defendant  stated  that  he  had  declined  to 
attend  any  of  the  meetings  of  the  board,  and  he 
had  not  at  any  time  act^  or  claimed  the  right 
to  act  as  a  member  of  the  board  : — Held,  that 
this  was  not  a  sufficient  user  of  the  office  to  found 
an  application  for  a  quo  warranto.  Reg,  v. 
J&nes,  28  L.  T.  270. 

IL  AGAINST  WHOM  AND  FOR  WHAT 

OFFICES. 

1.  Generally. 

A  quo  warranto  will  lie  for  usurping  any  office, 
whethez  created  by  charter  of  the  crown  alone, 
or  by  the  crown  with  the  consent  of  parliament, 
provided  the  office  is  of  a  public  nature,  and  a 
substantive  office,  and  not  merely  the  function 
or  employment  of  a  deputy  or  a  servant,  held  at 


the  will  or  pleasure  of  otheiii.    JJarley  v.  Rvg, 
(i/icrr07%  12  C.  &  F.  520. 

The  office  of  treasurer  of  the  public  money  of 
the  county  of  the  city  of  Dublin,  is  au  office  for 
which  an  information  in  the  nature  of  a  quo  war- 
ranto will  lie.    lb, 

A  quo  warranto  will  not  lie  for  usurping  an 
office  which  is  not  of  a  public  nature,  although 
such  office  may  have  been  created  by  a  charter 
of  the  crown.  Smyth j  Ex,  parte ^  8  L.  T.  458  ; 
11  W.  R.  764. 

A  quo  warranto  will  not  lie  to  try  a  question 
concerning  the  validity  of  an  election  to  a  fellow- 
ship of  a  college  which  was  disputed  by  the 
master.     Rex  v.  Gregory,  4  T.  R.  240,  n. 

Where  li  franchise  has  been  exercised  from 
very  remote  times  under  circumstances  which 
make  it  reasonable  to  suppose,  that  it  emanated 
from  a  grant  by  the  crown,  and  there  has,  at  no 
period,  been  any  considerable  opposition  to  it, 
the  court  will  not  allow  a  quo  warranto,  to  try 
its  validity,  merely  on  the  ground  that  it  cannot 
be  distinctly  trac^  to  a  legal  origin,  especially 
if  the  franchise  has  been  partially  recognized  in 
any  ancient  statute.  Ri^g,  v.  Archdall,  3  N.  &  P. 
696;  8  A.  &E.  281. 

A  quo  warranto  granted  in  order  to  try  whether 
a  residence  in  a  borough  previously  to  an  elec- 
tion, which  required  residence,  was  bond,  fide  or 
not.    Rex  v.  Richiiwiid  {Duke),  6  T.  B.  560. 

The  court  refused  a  rule  for  a  quo  warranto 
against  the  town  derk  of  a  borough,  which  was 
moved  for  in  order  to  contest  his  right  to  com- 
pensation as  a  displaced  officer  under  5  &  6  Will. 
4,  c.  76,  s.  66.  Rex  v.  Harris,  1  N.  &  P.  576  ; 
W.,  W.  &  D.  237 ;  6  A.  &  E.  475. 

It  will  lie  for  holding  a  court  of  record  within 
a  charter  borough,  and  presiding  therein  in  the 
absence  of  the  bailiffs,  the  defendant  not  being 
one  of  them.  Rex  v.  Williams,  1  Burr.  402  ;  2 
Ld.  Ken.  68. 

So,  for  holding  a  court-leet  after  long  disuser, 
without  shewing  a  title  by  the  original  grant 
Darell  v.  Bridge,  1  W.  Bl.  46. 

So,  for  the  office  of  baUifE  of  a  court-leet.  Rex 
V.  Bingham,  2  East,  308. 

A  quo  warranto  will  not  lie  for  encouraging 
the  exercise  of  a  franchise.    Rex  v.  Marsden,  1 
W.  Bl.  579  ;  3  Burr.  1812. 
It  was  granted  for  exercising  the  office  of  a 

justice  of  the  peace.    Rex  v. ,  2  Chit.  368. 

So,  against  ten,  for  exercising  the  office  of 
commissioners  for  paving  the  town  of  Taunton 
under  an  act  of  9  Geo.  3,  who  had  been  impro- 
perly elected  to  fill  up  vacancies  in  the  original 
number.    Rex  v.  Badoock,  6  East,  359. 

It  will  lie  to  repeal  the  grant  of  a  franchise 
by  scire  facias,  where  the  owner  has  neglected 
his  duty.     Peter  v.  Kendall,  6  B.  &  C.  703. 

A  quo  warranto  will  not  lie  for  the  office  of 
master  of  a  hospital  and  fi'ce  grammar  school, 
established  by  a  royal  charter.  R^  v.  Mouslvy, 
8  Q.  B.  946  ;  16  L.  J.,  Q.  B.  89  ;  11  Jur.  56. 

It  lies  for  the  office  of  recorder.  Rex  v.  Col' 
cliester  QMayor^,  2  T.  R.  269. 

A  coroner  in  a  borough  having  acted  under  au 
irregular  appointment,  and  been  recognized  in 
his  office  by  the  council  for  several  years  : — Held, 
that  the  office  was  full,  and  that  a  quo  warranto 
lay  to  oust  a  subsequently-appointed  coroner. 
Reg,  V.  Grimsluiw,  10  Q.  B.  747  ;  16  L.  J.,  M.  C. 
385. 

A  party  removed  from  the  office  of  clerk  of  a 
county  court  by  the  judge  of  the  court,  with  the 
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approTal  of  the  loi*d  chancellor,  under  9  &  10 
Vict.  c.  95,  8.  24,  for  alleged  inability,  is  entitled 
to  try  the  validity  of  such  removal  by  quo  war- 
ranto. R^g.  V.  Owen,  15  Q.  B.  476;  19  L.  J., 
Q.  B.  490 ;  14  Jur.  953. 

It  does  not  lie  against  the  clerk  of  the  commis- 
sioners of  land  tax ;  but  if  he  is  improperly  elect.ed 
under  43  Geo.  3,  c.  99,  a  mandamus  will  lie  to  the 
commissioners  to  admit  the  person  wl;o  had  the 
majority  of  legal  votes.  Rex  v.  TJiatcher,  1  D. 
k  B.  426. 

The  office  of  governor  and  director  of  the  poor 
of  an  incorporated  district  is  not  such  an  office 
as  that  for  which  a  quo  warranto  will  lie  for  an 
usurpation  of  it.  Rex  v.  Ramsden,  6  N.  &  M. 
325  ;  3  A.  &  £.  456. 

A  quo  warranto  will  not  lie  against  a  county 
treasurer  to  shew  by  what  authority  he  holds  the 
office  if  he  has  been  de  facto  elected  by  the  jus- 
tices in  quarter  sessions.  Rex  v.  Uereford»Mre 
(Justices),  1  Chit.  700. 

For  an  office  of  great  trust  and  pre-eminence 
within  the  borough,  touching  the  election,  and 
return  of  burgesses  to  serve  in  parliament,  it  will 
not  lie.  Rex  v.  WKay,  6  D.  &  R.  432  ;  4  B.  & 
C.  351. 

It  lies  against  the  bailiff  of  a  borough  by  pre- 
scription, sending  members  to  parliament,  though 
not  a  corporate  officer.    Rex  v.  Highmorey  1  D. 

6  R.  438  ;  5  B.  &  A.  771. 

And  against  a  portreeve  of  a  borough  and 
manor,  who,  as  portreeve,  is  the  returning  officer 
of  the  borough.     Rex  v.  Me^in,  3  T.  R.  596. 

A  chairman  of  a  local  board  of  health  was  the 
returning  officer  at  elections  of  members  of  the 
board,  and  should  have  personally  conducted  the 
election  ;  and  where  an  election  was  conducted, 
during  the  absence  of  the  chairman,  by  the  clerk 
and  secretary  of  the  board,  a  quo  warranto  was 
granted  against  the  members  elected.  Reg.  v. 
Backhouse,  13  W.  R.  846.    See  Reg.  v,  Baokfum^e, 

7  B.  &  S.  911. 

The  15  Car.  2,  c.  17,  creating  the  corporation 
of  the  Bedford  Level,  directs  that  they  shall  ap- 
point a  registrar  and  other  officers  at  their  plea- 
sure, the  duty  of  which  registrar  is  to  register 
titles  to  land  within  the  Level  ,*  and  he  takes  an 
oath  of  office  : — Held,  that  a  quo  warranto  does 
not  lie  against  such  an  officer ;  he  being  a  mere 
servant  of  the  corporation,  and  his  office  not 
affecting  any  franchise  or  other  authority  holden 
under  the  crown.  Rex  v.  Bedford  Level  Cor- 
paratkm,  6  East,  356  ;  2  Smith,  535. 

A  local  act  created  a  corporation,  consisting 
of  sworn  commissioners,  with  summary  power  of 
seizure  of  goods,  and  imprisonment  of  the  per- 
son, and  of  preventing  and  removing  obstructions 
and  nuisances  in  the  streets  ;  powers  for  paving, 
cleansing,  and  lighting  ;  powers  of  appointing 
and  paying  officers,  of  determining  the  number 
of  watchmen,  of  regulating  them,  and  dismiss- 
ing, paying,  or  pensioning  them  ;  of  possessing 
property  in  mateiials  required  under  tne  act,  of 
instituting  prosecutions,  of  imposing  rates,  of 
appointing  and  removing  treasurci's,  to  whom 
penalties,  imposed  by  the  act,  were  to  be  paid 
for  the  purjwses  of  the  act ;  and  of  hearing 
appeals  by  pai-ties  complaining  of  things  done 
under  the  act : — Held,  that  a  quo  warranto  would 
lie  against  persons  claiming  to  be  commissioners. 
Rex  V.  Beedle,  3  Ad.  &  E.  467. 

But  it  does  not  lie  for  the  office  of  trustees 
under  a  public  local  act,  elected  as  vacancies 
occur,  by  occupiers  in  the  parish,  and  taking  an 


oath  of  office,  with  power  to  appoint  salaried 
treasurers,  collectors,  &c.,  of  moneys  raised  under 
the  act,  accountable  to  themselves ;  to  pass  bye- 
laws  with  penalties  ;  to  impose  rates  in  case  of 
certain  other  functionaries  not  so  doing;  to 
supply  omissions  in  the  rates,  and  to  relieve 
parties  aggrieved  or  incompetent  to  pay  ;  to  ap- 
point salaried  watchmen  ;  to  purchase,  hold,  and 
manage  property  for  the  purposes  of  the  act ;  to 
contract  for  the  supply  of  the  poor,  remove 
nuisances,  and  apprehend  for  certain  specified 
nuisances ;  to  maintain  the  highways,  and  pre- 
vent encroachments  thereon ;  to  superintend  the 
lighting,  paving,  watching,  and  cleansing  of  the 
streets  ;  to  remove  dangerous  buildings,  on  com- 
plaint upon  oath  (which  they  were  to  admin- 
ister), and  to  sue  in  the  name  of  their  clerk,  or 
one  of  themselves.  Rex  v  Haidey,  3  A.  &  E. 
463,  n. 

2.  Paboghial  Offices. 

A  quo  warranto  does  not  lie  for  exercising 
the  office  of  guardian  of  the  poor  for  a  union, 
under  4  &  5  Will.  4,  c.  76.  Aston  Union,  In  re, 
6  A.  &  E.  784 ;  W.,  W.  &  D.  329 ;  8.  (7.,  nom. 
Rex  V.  CarpeiUer,  1 N.  &  P.  773.  But  see  contra, 
Reg.  V.  Hampton,  12  Jur.,  K.  S.  583 ;  13  L.  T. 
431 ;  15  W.  R.  43  ;  6  B.  dc  S.  923. 

The  office  of  clerk  to  the  board  of  guardians 
of  a  union  appointed  under  4  &  5  Will.  4,  c.  76, 
s.  46  (Poor  Law  Act),  is  an  office  created  by 
statute,  and  of  a  public  nature,  in  respect  of 
which  a  quo  warranto  will  lie.  Reg.  v.  /w.  Mar^ 
tin-in-tke-Fieldt  (^Guardians),  17  Q.  B.  149  ;  20 
L.  J.,  Q.  B.  423 ;  15  Jur.  800 ;  8.  P.,  Hill  v. 
Rtg.y  8  Mooie,  P.  C.  C.  139. 

It  does  not  lie  against  overseers.  R4fx  v.  Dan» 
berry,  ]  Bott's  P.  L.  324. 

It  lies  for  the  office  of  constable.  Reg.  v. 
Booth,  12  Q.  B.  884 ;  18  L.  J.,  M.  C.  25  ;  la 
Jur.  6. 

But  it  does  not  for  the  office  of  churchwarden. 
Rex  V.  Shepherd,  4  T.  R.  381  ;  8.  -P.,  Barlow, 
In  re,  30  L.  J.,  Q.  B.  271  ;  5  L.  T.  289. 

The  court  will  not  grant  a  quo  warranto  to  in- 
quire into  the  election  of  an  assistant  overseer. 
Reg.  V.  Simpson,  19  W.  R.  73. 

3.  COBPOBATE  AND  MUNICIPAL  OFFICES. 

No  quo  warranto  can  be  granted  against  a 
corporation  acting  as  such,  but  only  against 
individual  members.  Rex  v.  Carmnritten  (^Cor^ 
poration),  1  W.  Bl.  187;  2  Burr.  869. 

The  persons  declared  to  be  elected  as  town 
coimcillors  by  the  mayor  or  ward  aldermen,  at  a 
municipal  election,  and  who  had  accepted  office 
and  made  the  proper  declaration,  can  only  be 
removed  from  office  by  a  quo  warranto  informa- 
tion. Rex  V.  Wi7Uih<?ster  (^Mayor),  2  N.  &  P. 
274  ;  7  A.  &  B.  215. 

A  quo  warranto  does  not  lie  against  a  freeman 
of  a  borough  who  does  not  appear  to  possess  any 
corporate  property,  and  who  has  been  struck  off 
the  roll  of  electois  for  members  of  parliament 
by  the  revising  barrister.  Reg.  v.  Pepper,  3  N.  & 
P.  154  ;  7  A.  &  E.  745. 

Where  a  person  had  an  inchoate  right  to  be  a 
free  burgess  of  a  borough  : — Held,  that  his  title 
could  not  be  impeached,  because  he  was  sworn  in 
before  officers  who  were  so  de  facto,  but  not  de 
jure.  Rex  v.  Slythe,  6  B.  &  C.  240 ;  9  D.  &  R. 
226. 
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It  is  an  iDflexible  rale  of  law,  that  where  a   manding  commissioners  to  administer  the  oath 


peison  has  been  de  facto  elected  to  a  corporate 
office,  and  has  accepted  and  acted  in  the  office, 
the  Talidity  of  the  election  and  the  title  to  the 
office  can  only  be  tried  by  proceeding  on  a  quo 
warranto  information.  Reg.  v.  Chester  QMayttr^ 
5  El.  &  BL  631  ;  25  L.  J.,  Q.  B.  61 ;  2  Jar.,  N.  8. 
114. 

The  ooort  will  not  grant  a  qao  warranto  against 
a  burgess  for  being  illegally  upon  the  burgess 
roll,  unless  it  is  shewn  that  he  has  de  facto 
exercised  the  office.  Beg.  v.  Armstrong^  25  L.  J., 
Q.  B.  238  ;  2  Jur.,  N.  S.  211. 

A  person's  name  was  on  the  burgess  list  unob- 
jected to  at  the  revision  in  October,  1867,  and  he 
was  elected  town  councillor  on  the  1st  November 
following.  His  father  received  parochial  relief 
in  December,  1866  : — Held,  that  the  court  would 
inquire  by  quo  warranto  into  his  title  to  be  on 
the  buigesB  list.  Beg.  v.  Ireland,  3  L.  R.,  Q.  B. 
130 :  37  L.  J.,  Q.  B.  73  ;  17  L.  T.  466  ;  16  W.  R. 
358  :  9  B.  &  S.  19. 


of  office  as  commissioners  to  a  person,  who,  it 
was  alleged,  had  been  elected  by  a  majority  of 
votes  under  a  statute,  in  opposition  to  another 
person  whom  the  commissioners  had  sworn  in  as 
having  a  majority  of  legal  votes  : — Held,  that  a 
mandamus  would  lie,  on  the  ground  that  it  was 
an  office  for  which  a  quo  warranto  would  not 
lie,  and  therefore  there  was  no  other  remedy. 
Beg.  V.  Keyningham  Level  Commissioners,  11 
Jur.  58,  n. 

See  also  Mandamus. 


IV.    ON  WHOSE  APPLICATION. 


4.  INCOUPATIBLE  OFFICES. 

A  quo  warranto  lies  against  a  person  who  had 
held  the  incompatible  office  of  capital  burgess 
and  town-clerk,  before  and  since  32  Geo.  3,  c.  58, 
withoat  Interruption.  Bex  v.  Bond,  6  D.  &  R. 
333. 

8o,  where  there  is  a  continuing  incompatibility, 
though  the  party  held  the  offices  of  capital  bur- 
gess and  town-clerk  for  more  than  six  years. 
Bex  V.  Latcrenee,  2  Chit.  371. 

On  a  motion  for  a  quo  warranto  against  a  cor- 
porator, on  the  groand  of  the  acceptance  of  an 
incompatible  office,  the  relator  must  shew  a  legal 
appointment  to  the  second  office.  Bex  v.  Dag, 
4  M.  &  B.  541  ;  9  B.  &  C.  702; 


IIL    WHETHER  REMEDY  BY  QUO  WAR- 
RANTO OR  MANDAMUS. 

The  court  will  not  grant  a  rule  in  the  alterna- 
tive for  a  quo  warranto  or  a  mandamus.  Beg.  v. 
Leeds  (Mayor^,  11  A.  &  £.  512. 

A  mandamus  to  admit  a  recorder  refused,  be- 
cause there  was  a  recorder  de  facto,  and  the 
party  had  a  remedy  by  quo  warranto,  though 
both  of  them  claimed  the  office  under  the  same 
election.  Bex  v.  Colclwster  (^Mayor),  2  T.  R, 
259. 

If  a  party  has  been  ousted  from  an  office  by 
the  election  of  another  person  to  that  office  (the 
election  not  being  merely  colourable),  his  remedy 
is  not  by  mandamus,  but  by  a  quo  warranto. 
Bex  V.  Oxford  (^Mayor^  1  N.  &  P.  474  ;  6  A.  & 
K.  349. 

A  party  having  a  majority  of  votes  for  the 
office  of  councillor  of  a  borough,  and  having  been 
declined  elected  according  to  the  form  prescribed 
by  5  &  6  Will.  4,  c.  76,  s.  85,  and  having  also 
been  admitted,  the  office  is  fuU  in  fact,  and  the 
remedy  to  try  whether  it  is  full  of  right  is  by 
quo  warranto.  Beg.  v.  Derby  {Cimncillors^,  2 
N.  k  P.  689  ;  7  A.  &  E.  419 ;  W.,  W.  &  D. 
671. 

Where  a  councillor's  name  has  been  expunged 
from  the  burgess  roll,  a  quo  warranto  is  the 
proper  mode  to  try  his  title  to  the  office,  and  not 
a  mandamus  to  the  mayor  to  hold  a  fresh  election. 
Beg.  V.  Bieketis,  3  N.  &  P.  151. 

On  shewing  cause  against  a  mandamus  com- 


Oenerally.] — ^A  quo  warranto  against  persons 
for  claiming  to  act  as  a  corporation  must  be  filed 
by  and  in  the  name  of  the  attorney-general. 
Bex  V.  Ogden,  10  B.  &  C.  230. 

It  cannot  be  filed  at  the  instance  of  an  indi- 
vidual against  persons  for  usurping  a  franchise 
of  a  private  nature,  not  connected  with  public 
government.    lb. 

The  court  will  judge  from  all  the  circumstances 
who  are  the  real  prosecutors.  Bex  v.  Cudlipp,  6 
T.  R.  503. 

And  will  not  permit  a  corporator  to  file  an  in- 
formation against  another,  for  a  defect  of  title 
which  equally  applies  to  his  own,  or  to  the  title 
of  those  under  wnom  he  claims.    lb. 

For  the  circumstance  of  the  relator's  standing 
in  the  same  situation  with  the  defendant,  or  its 
appearing  that  the  corporation  must  necessarily 
be  dissolved  by  impeaching  the  defendant's  title, 
and  those  who  claim  under  him,  will  govern  the 
discretion  of  the  court  in  refusing  such  an  appli- 
cation.   Bex  V.  Bond,  2  T.  R.  767. 

Even  though  the  relator  has  enjoyed  his  office 
many  years  uninterruptedly.  Bex  v.  Cowell,  6 
D.  &  R.  336. 

Any  burgess  is  a  competent  relator  against  a 
party  exercising  the  office  of  town-clerk,  though 
the  right  of  electing  to  that  office  is  in  a  select 
body.    Bex  v.  Dalies,  1  M.  &  R.  538. 

A  burgess  is  a  good  relator,  although  the  effect 
of  the  information  would  be  to  dissolve  the  cor- 
poration. Beg.  V.  Parry,  2  N.  &  P.  414  ;  6  A.  & 
B.  810. 

On  motion  for  a  quo  warranto  against  a  town 
councillor,  founded  on  a  defect  in  the  burgess 
roll,  it  is  not  a  valid  objection  to  the  relator  that 
he  is  not  a  burgess ;  his  interest  is  sufficient,  if 
he  is  subject  to  the  government  of  the  councillors 
as  an  inhabitant.  If  the  motion  is  made  on  the 
affidavit  of  three  persons,  two  of  whom  are  not 
qualified  to  be  relators,  the  information  may, 
nevertheless,  be  granted  if  the  third  party  is  un- 
objectionable as  a  relator,  though  his  affidavit 
alone  does  not  shew  sufficient  ground  for  the  in- 
formation,   lb. 

An  inhabitant  of  a  borough  may  be  a  relator  on 
an  application  against  a  town  councillor,  though 
he  is  not  a  burgess.  Beg.  v.  Quayle,  11  A.  &  E. 
508  ;  5  Jur.  386. 

The  court  will  grant  leave  to  a  private  relator 
to  exhibit  an  information  against  individual 
members  of  a  corporation,  although  the  affida- 
vits on  which  the  rule  is  moved  disclose  matter 
tending  to  dissolve  the  corporation.  Bex.  v. 
Mhite,  1  N.  &  P.  84  ;  5  A.  &  E.  613  ;  2  H.  &  W. 
403. 

Where  the  relator  was  an  inhabitant  of  the 
borough,  and  by  the  charter  the  government  of 
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the  town  and  of  all  the  people  therein  was  vested 
in  the  mayor  and  chief  burgesses,  the  court  thought 
that  this  clause  of  the  charter  gave  a  sufficient 
interest  to  the  relator  in  an  application  for  a  quo 
warranto  against  a  chief  burgess,  and  accordingly 
made  the  rule  absolute.  Rex  v.  Hodge,  2  B.  & 
A.  344,  n. 

A  town  councillor  is  disqualified  to  be  a  relator 
to  question  the  validity  of  the  election  of  another 
town  councillor,  he  having  been  co^^izant  of  the 
objection  before  the  election,  being  present  at  the 
election,  and  having  afterwards  administered  to 
him,  without  protest,  the  declaration  required  by 
6  &  6  Will.  4,  c.  76,  s.  50.  Heg.  v.  Greene,  2  G. 
&  D.  24  ;  2  Q.  B.  460  ;  6  Jur.  777. 

Where,  upon  a  rule  for  a  quo  warranto  against 
A.,  for  exercising  the  office  of  a  town  commis- 
sioner, to  which  he  had  been  elected  by  rate- 
payers, the  relator  was  (as  it  was  alleged)  not 
entitled  to  vote ;  yet,  as  he  was  an  owner  of  rated 
property  in  the  town  : — Held,  that  he  had  suf- 
ficient interest  to  be  a  good  relator.  Reg,  v, 
Briags,  11  L.  T.  372. 

Where  a  relator  has  twice  obtained  rules  nisi 
for  informations  calling  upon  a  party  to  shew 
why  he  exereised  the  omce  of  mayor  of  a  borough, 
which  rules  had  been  discharged  on  cause  shewn ; 
the  court  will  not  allow  the  same  relator,  on  an  ap- 
plication against  the  succeeding  mayor,  to  raise 
the  same  questions  as  to  the  title  of  the  former 
mayor  to  ezereise  the  office.  Hex  v.  Langhom, 
2  N.  &  M.  618.  See  Rex  v.  Orde,  8  A.  &  B. 
420,  n. 

Xotive  of  Relator.]  — Under  circumstances 
tending  to  throw  suspicion  on  the  motives  of  the 
relator,  the  court  will  not  grant  the  application 
where  the  consequence  will  be  to  dissolve  a  cor- 
poration.   Rex  V.  Tt^evenen,  2  B.  &  A.  479. 

The  court  made  a  rule  absolute,  though  it  was 
shewn  that  the  relator  and  other  persons  with 
whom  he  acted  were  influenced  by  a  strong  party 
spirit,  and  had,  during  three  or  four  years,  with- 
drawn themselves  from  corporation  business,  to 
the  inconvenience  of  the  borough.  Rex  v.  Benney, 
1  B.  &  Ad.  684. 

It  is  no  objection  that  the  person  applying  is 
in  low  and  indigent  circumstances,  and  that 
there  is  strong  ground  of  suspicion  that  he  is 
applying  not  on  his  own  account,  or  at  his  own 
expense,  but  in  collusion  with  a  stranger.  The 
court,  however,  in  a  case  of  this  kind,  will  require 
security  for  costs.  Rex  v.  Wakelin,  1  B.  & 
Ad.  50. 

The  court  discharged  the  rule  where  the  relator 
was  the  legal  adviser  of  the  defendant,  and  ad- 
vised him  that  he  had  been  duly  elected.  Rex  v. 
Payne,  2  Chit.  369. 

The  court  refused  to  grant  a  quo  warranto,  be- 
cause the  party  applymg  for  it  had  agreed  not  to 
enforce  a  bye-law,  upon  which  he  now  grounded 
his  attempt  to  impeach  the  defendant's  title. 
Rex  V.  Mortloch,  3  T.  R.  300. 

A  rule  was  obtained  in  May,  1841,  for  a  quo 
warranto  injbrmation  against  A.  to  shew  cause 
by  what  authority  he  claimed  to  be  a  burgess  of 
a  borough.  A.  was  placed  on  the  overseers'  list 
of  September,  1840,  and  was  retained  on  the 
burgess-roll  on  the  revision  of  November,  1840, 
without  objection.  C.  could  not  object  at  the 
time,  under  5  &  6  Will.  4,  c.  76,  s.  17,  his  name 
not  having  been  inserted  in  any  burgess  list,  but 
in  Michaelmas  Term,  1839,  a  rule  was  made 
absolute  to  insert  his  name  in  the  burgess-roll ; 


no  further  steps,  however,  had  been  taken  there- 
upon. No  question  as  to  the  validity  of  the 
election  of  any  officer  of  the  borough  depended 
upon  A.'s  right,  and  the  fact  appeared  to  the 
court  to  be,  that  C.  made  the  application  with 
the  view  of  obtaining  an  indirect  decision  upon 
his  own  claim.  Upon  cause  being  shewn  (Novem- 
ber, 23,  1841),  the  court,  in  its  discretion,  refused 
the  information.  Reg,  v.  Anderson,  2  Q.  B.  740 ; 
2  G.  &  D.  113. 

Acqniescenoe  and  Concurrence.] — It  is  a  valid 
objection  to  a  relator  that  he  was  present  and 
concurred  at  the  time  of  the  objectionable  elec- 
tion, even  although  he  was  then  ignorant  of  the 
objection  ;  for  a  corporator  must  be  taken  to  be 
cognizant  of  the  contents  of  his  own  charter,  and 
of  the  law  arising  therefrom.  Rex  v.  Trevenen, 
2  B.  &  A.  339  ;  S.  P.,  Reg.  v.  Greene,  2  Q.  &  D. 
24  ;  2  Q.  B.  460  ;  7  Jur.  777. 

It  is  a  valid  objection  to  a  relator  applying  for 
a  quo  warranto  information  for  usurping  the  office 
of  burgess  that  he  was  formerly  present  at  and 
concuired  in  the  election  of  another  burgess,  when 
the  objection  he  sought  by  the  application  to 
avail  himself  of  was  taken  and  overruled,  and  he 
voted  for  the  party  then  elected.  Rex  v.  Parkyn, 
1  B.  &  Ad.  690. 

A  relator,  who  has  acquiesced  in,  and  himself 
adopted,  the  mode  of  voting  he  objects  to,  is  dis- 
qualified from  applying  for  a  rule.  Reg.  v.  Loft- 
lumse  or  Lockhouse,  1  L.  R.,  Q.  B.  433  ;  35  L.  J., 
Q.  B.  141  ;  14  L.  T.  359;  14  W.  R.  649;  7  B.  &  S. 
447. 

It  is  no  objection  to  relators  applying  against 
a  party  for  exercising  the  office  of  an  alderman  (his 
election  to  which  they  had  opposed),  fhat  they 
afterwards  made  no  opposition  to  his  election  to 
the  principal  office  of  magistracy  (to  which  the 
other  was  a  necessaiy  qualification) ;  or  that  they 
afterwards  attended  at  and  concurred  in  corpo- 
rate meetings  whereat  he  presided,  or  where  he 
attended  in  his  official  character,  such  application 
being  made  within  the  time  limited  by  law,  viz., 
in  four  years  after  his  election  as  an  alderman. 
Rex  V.  Clarke,  1  East,  38. 

It  was  no  objection  to  an  application  for  a 
quo  warranto  against  a  mayor  lor  not  having 
taken  the  sacrament  within  the  proper  time 
before  his  election,  that  the  relators  concurred  in 
his  election,  because  that  defect  was  a  latent  one, 
arising  from  the  omission  of  an  act  positively  re- 
quired by  the  legislature.  Rex  v.  Smith,  3  T.  R. 
573. 

An  application  made  on  the  affidavits  of  several 
persons  of  whom  all  but  one  h^ve  consented  to 
the  election  proposed  to  be  impeached,  may  be 
granted  on  the  affidavit  of  tiiat  one,  if  he  avows 
himself  to  be  the  relator.  Rex  v.  Symnwn4t,  4 
T.  R.  223. 

A  corporator  who  has  voted  at  an  election  of 
corporate  officers  is  not  a  competent  relator  to 
impeach  that  election  on  the  ground  of  an  objec- 
tion to  a  presiding  officer,  at  least,  without  shew- 
ing that  he  was  ignorant  of  the  objection  when 
he  voted  at  the  election.  Rex  v.  SlytJw,  9  D.  & 
R.  181  ;  6  B.  &  C.  240. 

On  a  motion  for  a  quo  warranto  against  a  capi- 
tal burgess,  on  the  ground  of  irregularity  in  bis 
election,  it  is  no  answer  that  the  relator  fre- 
quently acted  with  the  party  against  whom  h« 
applies  in  corporation  business,  during  two  years 
following  such  party's  election,  the  relator  not 
being  shewn  to  nave  concurred  in  the  election, 
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nor  is  the  relator  disqaalified  by  the  mere  cir- 
cumstance of  having  formerly  taken  part  in  other 
elections,  when  the  same  irregularity  existed  as 
that  complained  of,  but  was  not  noticed.  Rcj: 
y.  Bmney,  1  B.  &  Ad.  684. 

It  is  no  objection  to  the  persons  applying  for  a 
qno  warranto  which  would  operate  in  its  effect  to 
dissolve  the  corporation,  that  they  attended  the 
meeting  at  which  the  mayor  was  elected,  whose 
election  they  Impeach  on  the  ground  that  the  cor- 
poration was  then  dissolved  by  the  loss  of  an  in- 
tegral part,  and  that  they  voted  for  another  can- 
didate, and  afterwards  attended  other  corporate 
meetixigs  at  which  such  mayor  presided.  Itex  v. 
MorrU,  3  East,  213. 


V.     WITHIN  WHAT  TIME. 
1.  Municipal  Offices. 

Where  application  was  made  at  the  end  of 
Hilary  Term  for  a  quo  warranto  against  a  bur- 
gess, who  had  been  inrolled  in  the  previous  No- 
vember without  objection  to  his  qualification,  the 
court  refused  the  writ,  it  not  appearing  that  the 
title  of  the  burgess,  or  of  any  other  person,  to 
any  other  municipal  offline,  depended  on  his  title 
to  be  90  inrolled.  keg,Y,Uodson,  4  Q.  B.  648,  n. ; 
II  L.  J.,  Q.  B.  219  ;  6  Jur.  968. 

The  court  will  not,  in  its  discretion,  grant  a 
quo  warranto  against  a  mayor  of  a  borough,  where 
the  ground  of  objection  to  his  title  is,  that  he  was 
unduly  elected  alderman,  such  election  having 
taken  place  more  than  twelve  months  before  the 
rule  was  moved  for ;  there  being  no  special  cir- 
cumstances to  induce  the  court  to  interfere.  Reg. 
V.  Preeee,  D.  &  M.  156  ;  6  Q.  B.  94  ;  12  L.  J.,  Q.  B. 
336  ;  7  Jur.  896. 

An  application  for  a  quo  warranto  against  a 
burgess,  who  became  subsequently  qualified,  for 
voting  without  a  qualification,  being  delayed  for 
six  months,  was  dismissed  with  costs.  Dunn,  In 
re,  10  Jur.  1095. 

Where  a  party  had  entered  into  a  continuing 
contract  with  the  council,  and  the  disqualification 
continued  during  the  existence  of  the  contract : — 
Held,  that  a  quo  warranto  might  be  applied  for, 
notwithstanding  more  than  twelve  months  had 
elapsed  from  the  time  of  the  election,  or  from 
the  time  when  the  disqualification  first  attached. 
Beg.  v.  Francis,  18  Q.  B.  526  ;  21 L.  J.,  Q.  B.  304  ; 
16  Jur.  1046. 

2.  In  otheb  Cases. 

The  32  Geo.  3,  c.  58,  s.  1,  means  six  years 
before  making  the  rule  absolute  for  the  infor- 
mation, and  not  six  years  before  obtaining  the 
rule  nisi ;  and  therefore  the  court  refus^  to 
make  the  rule  absolute  where  the  six  years  had 
then  elapsed,  though  they  had  not  elapsed 
before  the  rule  nisi.  Bex  v.  Stokes,  2  M.  6c  S. 
71. 

Where  a  corporator  de  facto  had  exercised  his 
office  more  than  six  years,  the  court,  in  its  dis- 
cretion, without  entering  upon  the  question  of 
title,  refused  to  grant  a  quo  warranto  against 
him.  Bex  v.  Brooks,  2  M.  &  R.  389  ;  8  B.  &  C. 
321. 

Where  a  rule  nisi  for  a  quo  warranto  was 
granted  at  the  end  of  Easter  Term,  calling  on  the 
defendant  to  shew  cause  on  the  first  day  of  the 
ensuing  term,  and  it  appeared  that  two  days  be- 
fore Trinity  Term  commenced  he  had  completed 


six  years'  enjoyment  of  the  franchise : — Held,  that 
the  application  was  barred.  •  Beg.  v.  Hat-ris,  3 
P.  &  D.  266  ;  11  A.  &  E.  618  ;  8  D.  P.  C.  499  ; 
4  Jur.  459. 

Before  the  32  Geo.  3,  c.  58,  the  court  re- 
fused an  information  against  a  person  who 
had  been  in  the  peaceable  possession  of  his 
franchise  six  years.  Bex  v.  Dickin,  4  T.  R. 
282. 

So,  the  court  refused  to  grant  an  information 
to  impeach  a  derivative  title  where  the  person 
claiming  the  original  title  had  been  in  the  undis- 
turbed possession  of  his  office  six  years.  Bex  v. 
Peacock,  4  T.  R.  684. 

VI.    PRACTICE. 
1.  Geneeally. 

Ko  Control  exercised  after  Informatioa.]— 
Where  a  proper  case  has  been  laid  before  the 
court  to  induce  them  to  grant  the  information, 
they  have  never  exercised  any  control  over  it 
afterwards  as  to  the  manner  in  which  it  is  to  be 
conducted.    Bex  v.  Brown,  4  T.  R.  276. 

Argument.] — If  any  points,  besides  the  prin- 
cipal one,  are  stated  for  argument  on  a  quo  war- 
ranto, they  should  be  stated  distinctly,  otherwise 
the  court  will  not  take  notice  of  them.  Beg, 
V.  Alderson,  1  G.  &  D.  429  ;  1  Q.  B.  878  ;  6  Jur. 
321. 

Xrial.]— On  the  trial  of  quo  warranto  infor- 
mations, if  the  affirmative  is  on  the  defendant, 
his  counsel  must  begin  ;  but  it  is  otherwise,  if 
it  is  on  the  relator.    Bex  v.   Yeates,  1  C.  &  P. 

323. 

If  on  the  trial  of  a  quo  warranto  information 
against  a  person  for  exercising  a  municipal  office, 
issued  on  the  ground  that  he  had  not  a  majority 
of  good  votes,  it  is  intended  to  set  up  more  than 
one  of  the  defeated  candidates  as  the  person  who 
ought  to  have  been  declared  elected,  the  whole 
matter  should  be  opened  by  the  prosecutor  in  the 
first  instance  to  the  jury.  Beg.  v.  Bradley,  3 
L.  T.  853. 

Kew  Trial.]— A  new  trial  may  be  granted  on 
an  information  in  nature  of  a  quo  warranto. 
Bex  V.  Francis,  2  T.  R.  484. 

Bringing  Error  on.] — Section  146  et  seq.  of 
the  15  &  16  Vict.  c.  76,  which  prescribe  a  new 
mode  of  proceeding  to  error  in  any  cause,  do  not 
extend  to  informations  in  the  nature  of  a  quo 
warranto,  in  respect  of  which  the  fiat  of  the  attor- 
ney-general must  still  be  obtained,  and  a  writ  of 
error  sued  out  acooiding  to  the  former  practice. 
Beg.  V.  Scale,  5  El.  &  Bl.  1 ;  24  L.  J.,  Q.  B.  221 ; 

1  Jur.,N.  S.  593.  .  ^u-    «  ** 

If  the  attorney-general  has  granted  his  fiat  for 
a  writ  of  error  to  issue,  the  court  will  not  interfere, 
the  fiat  being  conclusive.  Beg.  v.  Clarke,  7  W.  R. 
601. 

Shewing  Cause.]— A  burgess  is  not  a  cor- 
porate officer  within  s.  5  of  6  &  7  Vict.  c. 
89,  and,  therefore,  cannot  be  called  «pon  to 
shew  cause  in  the  first  instance.  Beg.  v.  il/<V- 
ner,  D.  &  M.  495  ;  5  Q.  B.  589  ;  13  L.  J.,  Q.  B. 
186. 
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2..  Affidavits. 


'  Upon  an  application  for  a  qao  warranto  infor- 
mation, sugggesting  that  the  defendants  were 
elected  contrary  to  the  provisions  of  a  particular 
charter,  the  affidavit  must  state  that  the  charter 
was  accepted,  or  that  the  usage  has  been  in  con- 
formity to  the  charter ;  and  the  court,  after  de- 
termining that  the  affidavit  was  ill  for  omitting 
BO  to  state,  refused  leave  to  amend  it.  Rex  v. 
Barzey,  4  M.  &  S.  253. 

Upon  an  application  for  a  quo  warranto 
against  a  town  councillor,  on  the  ground  that 
the  votes  for  him  were  thrown  away,  an  affi- 
davit stating  that  at  the  time  of  his  election  the 
fact  of  his  not  being  a  householder  ''was 
generally  and  notoriously  known  in  and  through- 
out the  borough,"  is  not  sufficient.  Bester^  In, 
re,  7  Jur.,  N.  S,  262 ;  3  L.  T.  667  ;  9  W.  R. 
277. 

When,  upon  an  application  for  a  quo  warranto 
against  a  party  for  claiming  to  be  a  member  of 
a  local  board  of  health,  the  affidavits  used  in  sup- 
port of  the  rule  shewed  prim4  facie  that  the  ap- 
plicant had  obtained  a  majority  of  votes,  the 
court,  upon  the  argument  of  the  rule,  refused  to 
consider  the  question  whether  he  had  in  fact  ob- 
tained such  majority  or  not.  Beg,  v.  CollhUj  23 
W.  R.  325. 

The  affidavit  in  support  of  the  motion  must 
state  at  whose  instance  the  application  is  made. 
It  is  not  enough  for  a  party  to  depose  that,  if  the 
court  grants  the  information,  it  is  his  intention 
to  become  really  and  bon^  fide  the  relator.  Beg. 
V.  Hedges,  11  A.  &  E.  163  ;  9  D.  P.  C.  493  ;  1  W.. 
P.  C.  63  ;  5  Jur.  290. 

Affidavits  In  support  of  a  quo  warranto  should 
state  any  usage  there  may  be  which  differs  from 
what  might  be  held  to  b©  the  construction  of 
the  charter  of  the  incorporation  of  the  borough. 
Bex  V.  Headley,  7  B.  &  C.  496  ;  I  M.  &  R.  345. 

The  relator  is  bound  by  the  day  on  which,  in 
his  affidavit  (though  f  otmded  on  Information  and 
belief),  the  election  is  alleged  to  have  taken 
place  j  and  if  that  day  is  mistaken,  the  defen- 
dant is  not  bound  to  shew  a  regular  election  on 
another  day.    Bex  v.  Bolfe,  1  N.  &  M.  773. 

The  rule  was  dismissed  with  costs,  where  the 
affidavits  in  support  suppressed  several  material 
facts.  Bex  v.  Hughes,  7  B.  &  C.  719  ;  1  M.  &  R. 
625. 

The  court  will  receive  the  affidavit  of  a  person 
who  is  himself  estopped  from  being  a  relator,  if 
the  motion  is  made  by  a  relator  properly  quali- 
fied, although  the  complete  ground  of  the  appli- 
cation appears  only  ixom.  the  affidavit  of  the 
party  estopped.     Bex  v,  Blanie' 4i  A.  &  E.  664. 

An  affidavit  should  shew  that  the  relator  is  a 
properly  qualified  person.  Beg,  v.  Thirlimn,  33 
L.  J.,  Q.  B.  171  ;  10  Jur.,  N.  S.  206  ;  9  L.  T.  731  ; 
12  W.  R.  384. 

A  rule  had  been  granted  upon  an  affidavit, 
which  described  the  relator  merely  as  "of  B., 
tailor  : " — Held,  that  the  description  was  not 
sufficient,  and  the  rule  was  discharged.    Ih, 

A  rule  for  a  quo  warranto  against  a  mayor  on 
the  ground  that  he  did  not  reside  as  the  charter 
required,  was  discharged  on  affidavits  shewing 
residence.  Aftcrwarti  a  second  rule  was  ob- 
tained on  the  same  ground,  on  affidavits  impeach- 
ing the  former  opposing  affidavits,  and  tending 
to  shew  that  the  residence  was  colourable.  The 
rule  was  discharged  on  the  ground  that  the 
second  application  ought  not  to  have  been  made 


after  the  former  decision  ;  but  without  costs,  as 
the  court  had  granted  the  rule  nisi.  Bex  v. 
Orde,  8  A.  &  E.  420,  n. 

A  rule  nisi  for  a  quo  warranto  against  A.,  to 
shew  by  what  authority  he  claimed  to  be  a  bur- 
gess of  a  borough,  was  obtained  on  an  affidavit  of 

C,  yfho  deposed  that "  he  has  directed  an  appli- 
cation to  be  made  "  for  the  rule,  and  that  the 
motion  "  will  be  made  at  the  Instance  of  this  de- 
ponent as  relator ;  and  that  this  deponent  shall 
be  deemed  to  be  the  relator  in  case  such  rule 
shall  be  made  absolute,  and  shall  be  named  as 
such  in  such  Information  in  case  the  same  shall 
be  filed,  unless  this  court  shall  otherwise  order :  " 
— Held,  sufficient.  Beg.  v.  Anderson,  2  Q.  B. 
740 ;  2  G.  &  D.  113. 

3.  Statemeijt  of  Objections  to  Title. 

Where  there  are  several  informations  pending 
against  the  aldermen  of  a  borough,  founded  on 
the  same  objection  of  title,  the  court  has  not 
power  to  make  a  rule  binding  either  party  to  sub- 
mit to  the  result  of  the  first  information  tried. 
Bex  V.  Cozens,  2  N.  &  P.  164  ;  7  Ad.  &  B.  285  ;  6 

D.  P.  C.  3. 

Where  a  quo  warranto  was  applied  for  against 
a  mayor,  the  ground  specified  in  the  rule  nisi 
being  that  he  was  unduly  elected  as  alderman, 
this  was  not  sudi  a  statement  of  objection  as  to 
be  defective  under  the  rule  of  Hilary  Term,  1827, 
if  it  appeared  from  the  affidavits  that  his  title  as 
mayor,  which  was  challenged,  was  founded  upon 
his  title  as  alderman.  Beg.  v.  Preeoe,  D.  &  M. 
156 ;  5  Q.  B.  94  ;  12  L.  J.,  Q.  B.  336  ;  7  Jur* 
896. 

It  is  not  sufficient  to  state  In  the  rule  that  the 
defendant  w^as  not  entitled  to  be  appointed,  and 
that 'the  relator  was.  Beg.  v.  Edye,  12  Q.  B. 
936  ;  18  L.  J.,  Q.  B.  6  ;  13  Jur.  8. 

The  rule  is  applicable  to  the  pleadings  only, 
and  does  not  prevent  the  relator  at  the  trial  of 
the  information  going  into  objections  which  may 
not  be  specified  in  the  rule.  Beg.  v.  Tug  well,  3 
L.  R.,  Q.  B.  704  ;  38  L.  J.,  Q.  B.  12 ;  9  B.  &  S. 
367. 

A  rule  nisi  was  obtained  on  the  ground  of  an 
undue  removal  of  one  person  from,  and  of  an 
undue  election  of  the  defendant  to,  the  office  of 
town  clerk  of  a  borough.  The  rule  did  not  men- 
tion, and  the  affidavit  did  not  distinctly  disclose, 
the  objection  that  the  removal  and  election  had 
taken  place  at  a  meeting  without  due  notice  that 
such  was  the  business  of  the  meeting  ; — Held, 
that  the  objection  of  the  want  of  such  notice 
could  not  be  taken  in  support  of  the  rule.  Beg* 
V.  Thonias,  3  N.  &  P.  288  ;  8  A.  &  B.  183. 

4.  Quashing  Ikfobmation. 

A  quo  warranto  cannot  be  quashed  on  motion, 
though  both  parties  consent.  Bex  v.  Edgan,  4 
Burr.  2297. 

5.  Costs  of  Rule. 

A  prosecutor  shall  pay  costs  where  he  makes 
a  groundless  and  frivolous  application  for  a  quo 
warranto,  knowing  it  to  be  so.  Bex  v.  Letvis,  2 
Burr.  780  ;  2  Ld.  Ken.  497. 

But  if  circumstances  are  very  strong  in  favour 
of  a  corporate  franchise,  and  against  the  appli- 
cation, the  rule  nisi  will  be  discharged  with  costs. 
Bex  V.  Wardiuiper,  4  Burr.  1963  ;  1  East,  41,  n. 
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Where  a  rule  nisi  is  dischaiged,  and  it  appears 
that  the  party  making  the  affidavit  as  relator  is 
indigent,  and  nnable  to  pay  costs,  and  was  pro- 
cured to  make  the  application  by  another,  who 
is  the  real  proeecutor,  the  court  will  order  the 
costs  to  be  paid  by  the  party  so  promoting  the 
application.  Beg,  v.  Greene ^  4  Q.^.  646;  6  Jur. 
896. 

It  makes  no  difference  that  such  party  was 
employed  on  the  motion  as  an  attorney.    lb. 

But  if  the  facts  rendering  him  liable  appear 
only  by  the  affidavits  in  opposition  to  the  rule, 
the  payment  of  costs  by  him  must  be  the  subject 
of  a  distinct  motion.    lb, 

VHiere  tiie  court  has  discharged  the  rule,  it 
will,  in  its  discretion,  on  a  subsequent  applica- 
tion, order  payment  of  costs  by  the  party  who 
was  virtually  relator.  Sach  application  having 
been  made  upon  reading  new  affidavits,  which 
did  not  state  any  fresh  circumstances  beyond 
those  in  the  affidavits  filed  in  opposition  to  the 
original  rule,  the  court  granted  it,  but  without 
costs.  JReg.  v.  Green,  12  L.  J.,  Q.  B.  239  ;  7  Jur. 
440. 

It  is  not  necessary  to  demand  the  costs  of  such 
third  party,  before  obtaining  the  second  rule, 
where  he  is  the  attorney  of  the  nominal  relator, 
and  has  joined  in  the  affidavits  for  the  quo 
warranto.    lb. 

6.  Changs  of  Belatob  ob  Solicitor. 

After  the  rule  has  been  made  absolute,  the 
court  will  change  the  relator,  on  motion  on  his 
behalf,  if,  by  reason  of  his  necessary  absence 
from  England,  In  the  conduct  of  his  own  private 
affairs,  he  is  unable  to  enter  into  the  recogni- 
zance required  by  4  &;  5  Will.  &  M.  c.  18,  s.  2. 
Rey.  V.  Quayle,  9  D.  P.  C.  548. 

If  the  relator  and  the  defendant  employ  the 
same'  attorney,  the  cooxt  will  make  a  riUe  abso- 
lute to  change  the  attorney  for  the  prosecution, 
although  there  is  no  collusion  between  the  par- 
ties, and  the  attorney  intended  to  proceed  lx>n& 
fide  to  obtain  the  judgment  of  the  court.  Beg.  y. 
Anderson^  3  P.  &  D.  2  ;  11  A.  &  E.  3. 

7.   Ck)K30LrDATI0N  OF  INFOBMATIONS. 

The  court  will  not  consolidate  several  infor- 
mations against  scTeial  persons  for  distinct 
offices,  for  there  must  be  an  information  against 
each  to  enable  each  to  disclaim.  B^w  v.  Warlow, 
2  M.  &  S.  75. 

But  four  informations  were  consolidated  into 
one,  where  the  several  rights  were  properly  de- 
terminable in  one  information.  Bex  y.  Colling- 
tcood,  1  Burr.  573. 

8.  Costs  ok  Disclaimeb  ob  Besiokation. 

Under  particular  circumstances,  the  court  al- 
lowed a  disclaimer  to  be  entered  without  costs. 
Bex  V.  Holt,  2  Chit.  366. 

The  court  will  make  a  rule  for  a  quo  warranto 
information  absolute,  although  the  defendant 
has  resigned  the  office  and  his  resignation  has 
been  accepted  before  the  rule  was  obtained, 
where  the  object  of  the  relator  is,  not  only  to 
cause  the  defendant  to  vacate  the  office,  but  to 
substitute  another  candidate  at  once  in  the 
office,  as  in  such  a  case  the  relator  is  entitled  to 
have  judgment  of  ouster  or  a  disclaimer  entered 
on  the  record.    In  making  the  rule  absolute,  the 


court  will  exercise  a  discretion  as  to  costs.  Beg, 
V.  Blizard,  2  L.  R.,  Q.  B.  55  ;  7  B.  &  S.  922. 

Where  a  person  has  been  elected  to  the  office 
of  councillor  of  a  borough  for  which  he  was  a 
candidate,  and  has  acted  in  such  office,  and 
afterwards,  upon  a  rale  nisi  for  a  quo  warranto 
being  obtained  against  him,  declined  to  shew 
cause,  and  submitted  to  resign,  and,  if  necessaiy, 
formally  to  disclaim,  the  court  will  make  the 
rule  absolute,  without  imposing  any  terms  upon 
the  relator  as  to  the  costs  of  any  subsequent 
proceedings.  Beg,  v.  EarnshuiOj  22  L.  J.,  Q.  B, 
174. 

An  upqualified  person  was  elected  a  town 
councillor  of  a  borough,  without  having  taken 
any  part  in  the  election  ;  but  on  being  informed 
by  the  town  clerk,  that  if  he  did  not  accept  the 
office  he  would  be  liable  to  a  fine,  he  signed  the 
usual  declaration.  Upon  application  for  a  quo 
warranto,  he  sent  in  a  written  resignation  to  the 
town  clerk,  which  was  accepted  : — Held,  that 
the  relator  was  not  entitled  to  the  costs  of  the 
application.  Beg.  v.  May,  2  L.,  M.  &  P.  144  ; 
20  L.  J.,  Q.  B.  268 ;  16  Jur.  129.  See  Beg.  v. 
Uartley,  18  Jur.  623. 

S.  and  H.  were  rival  candidates  for  the  office 
of  town  councillor  of  a  borough.  An  objection 
was  taken  at  the  election  to  the  validity  of  cer- 
tain votes  in  S.^s  favour,  which  turned  the  elec- 
tion. The  mayor  overruled  the  objection,  and 
8.  took  his  seat.  The  rival  candidate  obtained 
a  rule  nisi  for  a  quo  warranto  against  S.  The 
latter  thereupon  declined  to  shew  cause,  and  ex- 
pressed a  willingness  to  resign  his  seat : — Held, 
that  S.  was  liable  to  the  cpsts  of  the  informa- 
tion, as  he  had  been  a  candidate  for  the  office. 
Beg.  V.  Sidney,  2  L.,  M.  &  P.  149  ;  20  L.  J.,  Q.  B. 
269. 

Though  a  person  whose  election  to  the  office 
of  town  councillor  is  void  by  reason  of  a  mistake 
of  the  presiding  officer,  is  willing  to  disclaim 
and  consents  to  a  rule  for  a  quo  warranto  being 
made  absolute,  the  court  will  not  order  that  the 
relator  should  bear  the  expense  of  the  information 
and  disclaimer.  Beg.  y.  Hartley,  3  El.  &  Bl. 
143  ;  18  Jur.  623.  Contr^,  Beg.  v.  Morton,  4 
Q.  B.  146  ;  3  G.&  D.  400  ;  12  L.  J.,Q.  B.  123  ;  7 
Jur.  86. 

Where  a  rule  for  a  quo  warranto  for  the  usur- 
pation  of  an  office  has  been  obtained  and  served 
upon  the  defendant,  who  thereupon  resigns  and 
does  not  shew  cause  against  the  rule,  it  will  be 
made  absolute,  but  without  costs.  Beg.  v.  New- 
^<)wAe,  16  W.R.  108. 


VII.    PLEADINGS. 

The  C.  L.  P.  Acts  did  not  apply  to  the  plead- 
ings in  quo  warranto.  Beg,  v.  sictle,  5  El.  &  BI. 
1 ;  24  L.  J.,  Q.  B.  221. 

Bale  to  Plead.] — ^After  a  defendant  has  ap- 
peared, the  prosecutor  must  give  two  four-day 
rules  to  pleid,  and  after  the  expiration  of  the 
last  must  also  move  in  term  time  for  a  peremp- 
tory rule  to  plead,  otherwise  the  defendant  has 
until  the  next  term  to  plead.  Bex  v.  CHnever,  6 
T.  R.  694. 

Venue.] — The  court  has  power  to  change  the 
venue ;  and  a  suggestion  on  the  record,  that  the 
trial  of  the  issue  can  be  more  conveniently  had 
in  the  county  of  the  substituted  venue,  shews 
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sufficient  ground  for  the  change,  and  for  the 
subsequent  proceedings  in  that  county.  Clark 
V.  Ilea.,  3  El.  &  El.  147  ;  29  L.  J.,  Q.  B.  232  ;  6 
Jur.,  N.  S.  660  ;  8  W.  R.  549— Ex.  Ch.  Affirmed 
9  H.  L.  Cas.  184 ;  31  L.  J.,  Q.  B.  175 ;  5  L.  T. 
66. 

Fleas.] — If  a  defendant  has  two  defences,  and 
discoTers  before  trial  that  he  has  pitched  upon 
the  weaker  defence,  he  may,  upon  terms,  quit  it,  I 
and  insist  upon  the  former.    Ilex  v.  Blatckford^ 
4  Burr.  2147. 

A  defendant  may  plead  several  pleas,  even 
though  he  does  not  plead  (as  one  of  them)  the 
Statute  of  Limitations.  Bex  v.  Autridge^  8  T.  R. 
467. 

A  defendant  derived  title  under  a  custom  for 
"  the  mayor  and  burgesses  of  N.  in  common 
council  assembled,  under  their  vaiious  names  of 
incorporation,  from  time  immemorial  till  the 
granting  of  letters-patent  by  Queen  Elizabeth, 
and  for  the  mayor,  bailiffs,  and  capital  bur- 
gesses, in  common  council  assembled,  since  that 
time,"  to  admit  every  person  of  the  age  of 
twenty-one  when  they  chose ;  after  verdict  for 
the  defendant,  establishing  this  custom,  the  court 
held  it  well  pleaded ;  it  appearing  to  them  to 
have  been  always  exercised  by  the  same  body, 
the  common  council,  though  constituted  of  dif- 
ferent persons  at  different  times.  B^x  v.  Knight. 
4  T.  R.  425. 

A  plea  stated  that  a  court-leet  was  immemo- 
rially  holden  part  in  the  morning  and  part  in 
the  evening,  and  that  the  custom  had  been  to 
elect  the  mayor  at  the  morning  court,  and  that 
he  had  been  accustomed  to  be  sworn  into  office 
at  the  evening  court  by  the  steward  or  his 
deputy.  The  replication  denied  the  mode  of 
election.  At  the  trial,  it  appeared,  that,  in  ad- 
dition to  the  custom  set  out  in  the  plea,  it  had 
been  usual  for  th^  leet-jury  to  present,  in  writ- 
ing, the  candidate  who  had  most  votes  at  the 
morning  court  to  be  sworn  in  by  the  steward  at 
the  evening  court,  but  they  had  no  control  over 
the  poll: — Held,  that  this  was  a  mere  minis- 
terial act  on  their  part,  and  that  it  was  no  essen- 
tial part  of  the  custom,  and  therefore  need  not 
be  alleged  in  the  plea.  Bax  v,  Bowland.  3  B.  & 
A.  130. 

Subseqnent  Pleadings  and  Demorring.]— 
Quaere,  whether  the  prosecutor  can  demur  to 
part  of  the  plea,  and  reply  to  the  rest.  Bex  v. 
G-ineter,  6  T.  R.  733. 

If  a  corporation  consists  of  a  definite  number 
of  aldermen,  of  whom  the  mayor  is  one,  and  it 
is  pleaded  that  the  office  of  mayor  became  va- 
cant, it  is  not  to  be  inferred  thence  that  the , 
number  of  aldermen  did  not  remain  complete  ;  \ 
and  therefore  the  plea  averring  an  election  by ! 
the  residue  of  the  aldermen,  which  might  con- ' 
sist  of  ten  or  less,  according  to  the  circumstances 
whether  the  vacancy  in  the  office  of  mayor  made 
a  vacancy  in  that  of  aldermen  : — Held,  a  good 
replication  that  only  five  attended,  for  it  was 
matter  of   rejoinder  that,  under   the  circum- 
stances, five  were  a  majority:   secus,  where  it 
was  pleaded  that  the  mayor  died  ;  for  there  the 
presumption  was  that  there  was  a  vacancy  of 
aldermen.    Bex  v.  Smith,  2  M.  &  S.  583. 

A  quo  warranto  for  the  office  of  bailiff  of  a 
borough,  described  it  as  "  an  office  of  great 
trust  and  pre-eminence  within  the  borough, 
touching    the    rule   and    government    of    the 


borough,  and  the  election  and  return  of  bur- 
gesses to  serve  in  parliament  for  the  borough." 
Pleas,  averring  that  the  defendant  had  been  ap- 
pointed to  the  office ;  "  without  this,  that  the 
said  office  is  an  office  touching  the  rule  and 
government  of  the  borough."  General  replica- 
tions, taking  issue  on  all  the  allegations  of  the 
pleas  except  the  traverse ;  and  special  replica- 
tions, setting  forth  several  different  customs  for 
the  appointment  of  the  bailiff  : — Held,  that  the 
defendant,  not  having  traversed  that  part  of  the 
prescription,  had  a(£nitted  it ;  and  that  the 
general  replications  being  good,  the  demurrer  to 
all  the  replications  was  bad,  and  entitled  the 
crown  to  judgment.  Bex  v.  M^Kay^  6  D.  &  R. 
432  ;  4  B.  &  C.  351. 

A  rejoinder  of  a  bye-law  of  a  coiporation  held 
to  be  no  departure  from  a  plea  of  a  charter  of 
the  same  corporation.  Tucker  v.  Bex  (in  error')^ 
2  Bro.  P.  C.  311. 

The  defendant  derived  a  title  in  his  plea  to 
the  office  of  a  buigess  under  a  custom  for  the 
common  council  to  admit  ad  libitum  any  person 
of  the  age  of  twenty-one  whom  they  chose  :  the 
prosecutor,  after  denying  that  custom,  replied, 
that  no  person  was  entitled  to  be  admitted  but 
in  right  of  servitude,  and  that  the  defendant 
had  not  served  a  seven  years*  apprenticeship  ; 
rejoinder,  stating  the  special  circumstances 
under  which  he  had  served  ;  on  a  demurrer  to 
this  rejoinder,  because  it  was  a  departure  from 
the  plea,  the  court  held  the  replication  itself  to 
be  bad,  as  immaterial  to  the  title  in  the  plea  ; 
and  gave  judgment  for  the  defendant.  Bex  v. 
A'7if^A^4T.  R.  419. 

In  quo  warranto  for  usurping  the  office  of 
alderman  and  justice  of  peace  of  a  city,  the  plea 
set  out  a  charter  of  Car.  2,  granting  that  all  the 
aldermen  of  the  city  who  had  borne  the  office  of 
mayor,  so  long  as  they  should  continue  in  their 
public  offices,  should  be  justices  of  the  peace  of 
the  city  ;  that  the  defendant  was  duly  elected  an 
alderman,  and  still  was  an  alderman ;  and  he 
became  mayor,  and  thereby  became  justice.  Re- 
plication, that  the  defendant,  being  such  alder- 
man and  justice,  was  duly  appointed  to  be  trea- 
surer of  the  county  of  the  city,  and  gave  such 
security  to  the  mayor  and  recorder,  being  jus- 
tices of  peace  for  the  city,  as  in  that  behalf  re- 
quired, and  accepted  and  took  on  himself  the 
office  of  treasurer,  and  entered  on  the  discharge 
of  the  duty  of  his  office,  which  offices  of  alder- 
man and  justice,  and  of  treasurer,  were  incom- 
patible with  each  other,  whereby  the  defendant 
vacated  the  offices  of  justice  and  alderman.  Re- 
joinder, that  the  defendant  did  not  give  such 
security  : — Held,  that  the  rejoinder  was  bad,  as 
tendering  an  immaterial  issue.  Bex  v.  Pattc- 
Sim,  4  B.  &  Ad.  9  ;  1  N.  &  M.  612. 

In  a  quo  warranto,  the  crown  may  reply 
several  matters  ;  and  also  may  traverse  the  alle- 
gations in  the  plea  and  demur.  Beg,  v.  Diplock, 
4  L.  R.,  Q.  B.  549  ;  38  L.  J.,  Q.  B.  297  ;  21  L.  T. 
24  ;  17  W.  R.  823  ;  10  B.  &  S.  174. 


VIII.    WHAT   TITLE    PUT    IN   ISSUE. 

Quaere,  whether  a  derivative  title  can  be  im- 
peached when  the  person  frem  whom  it  was  de- 
rived died  in  the  undisturbed  possession  of  it. 
Bex  V.  Staceyy  1  T.  R.  1. 

Snch  title  cannot  be  impeached  by  those  who 
have  acquiesced  and  acted  under  it.    Ih, 
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Although,  in  general,  the  title  of  the  electors 
is  not  to  be  brought  in  question,  by  attacking 
the  title  of  the  person  elected  by  them,  the  rule 
does  not  apply  where  there  is  no  method  of  pro- 
secution by  which  the  title  of  the  electors  may 
be  questioned  in  the  first  instance.  Jtex  v.  MeiHj 
3  T.  R.  596. 

The  titles  of  the  electors,  corporators  de  facto, 
cannot  be  put  in  issue  against  toe  elected.  Ilex 
V.  Hughes,  6  D.  &  R.  443  ;  4  B.  &  C.  369. 

So,  against  particular  members,  the  title  of 
other  corporators  de  facto  cannot  be  considered. 
Summers  v.  Jler^  Cowp.  608. 

In  a  quo  warranto  for  exercising  the  office  of 
mayor,  upon  issue  joined,  tnat  H.,  the  presiding 
officer  at  the  defendant's  election,  was  not  then 
mayor,  the  title  of  H.  to  be  mayor  (and  not 
merely  whether  he  was  mayor  de  facto)  is  put 
in  issue,  and  evidence  was  held  admissible  to 
shew  that  H.  had  not  been  lawfully  elected,  H. 
being  then  dead,  but  an  information  having  been 
filed  against  him  before  his  death  for  usurp- 
ing the  office  ;  and,  it  seems,  that  it  is  not  com- 
petent  on  the  trial  of  an  information  of  a  quo 
warranto  against  the  elected,  to  impeach  by  evi- 
dence the  title  of  the  electors,  unless  they^are 
specially  questioned  on  the  record.  JRex  v. 
Smith,  5  M.  &  S.  271. 

After  the  death  of  a  mayor,  his  capability  to 
election  cannot  be  disputed.  Hex  v.  Spearing, 
1  T.  R.  4,  n. 

The  sheriff  exercises  judicial  functions  in 
holding  a  court  for  the  election  of  coroner, 
under  7  &  8  Vict.  c.  92  ;  and  his  declaration  of 
the  election  is  final,  and  the  validity  of  votes 
cannot  be  inquired  into  on  a  quo  warranto. 
Jirg.  V.  Diplock.  4  L.  R.,  Q.  B.  549  ;  38  L.  J., 
Q.  B.  297  ;  21  L.  T.  24  ;  17  W.  R.  823. 

A  quo  warranto  was  moved  for  against  an 
officer  elected  by  ballot,  on  the  ground  that  a 
large  proportion  of  the  persons  who  voted  were 
not  qualified ;  but  it  was  not  shewn  for  whom 
the  votes  of  those  persons  were  given ; — Held, 
that  on  his  application  the  officer  could  not  be 
required  to  prove  his  election  valid,  but  it  lay  on 
the  opposing  parties  to  shew  (if  that  was  prac- 
ticable) that  his  majority  was  obtained  by  bad 
votes.     Rex  v.  Jefferson,  5  B.  d:  Ad.  855. 

Where  leave  had  been  granted  to  file  a  quo 
warranto  against  a  party  for  claiming  to  be- com- 
mon councilman  of  York,  and  the  relator  by  his 
replication  attacked  also  the  defendant's  title  as 
freeman,  which  had  been  stated  in  the  introduc- 
tory part  of  his  plea,  the  court  refused  to  strike 
it  out,  or  direct  their  officer  to  enter  a  nolle  pro- 
sequi.    JUx  V.  Brown,  4  T.  R.  276. 

The  returning  officer,  at  an  election  of  coun- 
cillors, under  5  &  6  Will.  4.  c.  76,  has  merely  the 
ministerial  duty  to  perform  of  returning  the 
candidates  who  have  the  actual  majority  of 
votes,  without  reference  to  their  possessing  or 
not,  in  his  judgment,  the  proper  qualification  : 
and  where  to  a  quo  warranto  for  exercising  the 
office  of  councillor,  the  defendant  pleaded  that 
he  was  duly  elected,  and  issue  was  joined  there- 
on :— Held,  sufficient,  for  the  relator  to  prove  at 
the  trial  that  other  candidates  had  the  actual 
majority,  without  proving  their  qualification. 
lirg.  V.  Ledgard,  3  N.  &  P.  513  ;  8  A.  &  E.  335  ; 
1  W.,  W.  k,  H.  487. 

The  court  admitted  a  party  to  defend  the  de- 
fendant's title.     Rex  v.  Marshall,  2  Chit.  370. 

A  title  to  one  office,  which  is  a  qualification 
to  hold  another  office,  is  not  within  32  Geo.  3,  c. 


58,  s.  3  ;  and,  therefore,  although  the  party  had 
exercised  the  first  for  six  years,  the  court  made 
the  rule  absolute  for  an  information  for  exer- 
cising the  second  office  upon  a  defect  of  title  to 
the  first.    Rex  v.  Stokes,  2  M.  &  8.  71. 


IX.    JUDGMENT  AND  COSTS. 

Judgment.]— If  a  defendant  fails  in  the  titles 
he  sets  up,  judgment  must  be  for  the  crown. 
Rex  V.  Yarmouth  (^Mayor),  4  Burr.  2143. 

There  may  be  a  judgment  of  ouster,  though 
the  usurpation  is  not  continued  to  the  trial. 
Rex  V.  Wmiains,  1  W.  Bl.  93. 

A  judgment  of  ouster  against  a  mayor  by  de- 
fault was  set  aside.  Rex  v.  IViTiehelsea  (Mayor), 
4  Burr.  2277. 

Upon  a  quo  warranto  against  one  for  claiming 
the  office  of  alderman,  if  he  disclaims,  and  judg- 
ment of  ouster  is  given  against  him,  he  is  con- 
cluded from  shewing  to  a  second  infonnation, 
for  exercising  the  same  office,  that  he  was  duly 
elected  before  such  first  information  and  judg- 
ment of  ouster,  and  that  he  was  afterwards 
sworn  in  by  virtue  of  a  peremptory  mandamus 
from  the  court.    Rex  v.  Clarke,  2  East,  75. 

In  a  quo  warranto  information  against  a  mayor, 
he  claimed  under  an  election  and  swearing,  pur- 
suant to  11  Geo.  1,  c.  4,  and  shewed  an  election 
accordingly,  and  that  he  was  sworn  agreeably  to 
that  statute ;  then  specified  a  swearing  according 
to  the  charter,  but  not  to  the  direction  of  the 
11  Geo.  1,  c.  4  ;  the  replication  took  issue  on  this 
swearing,  which,  with  eleven  others,  were  found 
for  the  king  without  evidence  (though  admitted 
to  have  been  rightly  founded)  ;  the  court  con- 
sidering the  defendant's  whole  title  as  one  en- 
tire title,  was  unanimous  in  setting  aside  the 
verdict,  upon  his  payment  of  costs,  and  giving 
him  liberty  to  amend  his  plea.  Rex  v.  Philips^ 
1  Burr.  292  ;  1  Ld.  Ken.  331. 

If  a  judgment  is  entered  without  costs,  where 
costs  ought  to  have  been  given,  it  can  only  be 
amended  in  the  same  term.  Rex  v.  Amery,  1 
Anst.  178. 

So,  in  the  House  of  Lords,  no  amendment  can 
be  in  such  a  case  after  the  session.    Ih. 

Costi.] — Costs  are  not  given  unless  in  usuipa- 
tion  of  offices,  or  freedoms  in  corporations.  Rex 
V,  Williams,  1  W.  Bl.  93. 

A  defendant  in  a  quo  warranto  information 
against  him,  to  shew  by  what  authority  he  held 
the  office  of  registrar  and  clerk  of  the  court  of 
requests  of  the  City  of  Bristol,  was  not  entitled 
to  costs.  Rex  V.  Hall,  2  D.  &  R.  341  ;  1  B.  &  C. 
327. 

On  a  judgment  for  the  relator,  he  is  entitled 
to  costs.    Rex  V.  Amery,  1  Anst.  178. 

Where  any  one  of  several  issues  is  found  for 
the  prosecutor,  on  which  judgment  of  ouster  ia 
given,  he  is  entitled  to  costs  on  all  the  issues. 
Rex  V.  Douynes,  1  T.  R.  453. 

The  prosecutor  of  a  quo  warranto  information 
against  a  constable  of  Birmingham  is  not  en* 
titled  to  costs.     Rex  v.  WalUs,  6  T.  R.  375. 

The  returning  officer  in  an  incorporated 
borough  sending  members  to  parliament,  is  not 
liable  to  costs  within  the  operation  of  9  Anne,  a  10, 
in  the  event  of  judgment  against  him  on  a  quo 
warranto  information.  Rex  v.  M^Kay,  ^  D.  & 
R.  393  ;  5  B.  &  C.  640. 

A  private  relator,  who  has  obtained  judgment 
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in  a  quo  warranto,  is  entitled  as  of  coarse  to  the 
costs  of  the  prosecution,  as  well  as  the  costs  of 
an  interlocutory  motion,  in  which  he  failed. 
Reg,  T.  Dudley,  4  Jur.  915. 

Previously  to  5  &  6  Will.  4,  c.  76,  the  mayor 
for  the  time  being  of  a  borough  corporate,  named 
in  schedule  (A.),  also  held  and  exercised  the 
office  of  coroner  for  the  borough.  Subsequently  to 
that  act,  the  borough  petitioned  for  and  obtained 
a  separate  court  of  quarter  sessions,  and  appointed 
a  coroner  under  s.  62  : — Held,  that  it  was  not  an 
office  within  the  meaning  of  9  Anne,  c.  20,  s.  5, 
so  as  to  entitle  the  reUCtor  to  costs,  on  judgment 
for  the  crown.  Ileg.  v.  Orini'Shaw,  5  D.  &  L. 
249 ;  2  B.  0.  Rep.  146  ;  17  L.  J.,  Q.  B.  19  ;  12 
Jur.  134. 

An  office,  to  come  within  the  meaning  of  the 
9  Anne,  c.  20,  ss.  1,  4  and  5,  must  be  a  corporate 
office.    lb. 

A  quo  warranto  alleged  that  the  defendant, 
within  the  town  of  B.,  in  the  county  of  M.,  exer- 
cised, without  legal  warrant,  the  office  of  mayor; 
and,  together  with  R.  and  J.,  the  powers  and 
privileges  of  a  body  corporate,  by  the  name  and 
description  of  the  mayor  and  bailifts  of  the 
borough  of  B.  The  defendant  suffered  judg- 
ment by  de&ult : — Held,  that  the  relator  was 
entitled  to  costs  under  9  Anne,  c.  20,  s.  5.  Lloyd 
V.  Reg.  (in  error'),  2  B.  &  8.  656  ;  31  L.  J.,  Q.  B. 
209  ;  6  L.  T.  610  ;  10  W.  R.  625. 

The  chairman  of  a  local  board  of  health  in  a 
non-corporate  district  being  absent  daring  an 
annual  election  of  members,  and  being  by  reason 
of  defect  in  his  eyesight  unable  by  personal 
examination  to  ascertain  the  validity  of  the 
votes,  or  to  cast  them  up,  conducted  the  election 
by  two  persons  appointed  by  the  local  board 
before  the  election  to  assist  and  attend  upon  him 
for  that  purpose,  and  ascertained  the  validity  of 
the  vot^  by  their  examination,  conducted  in 
))ursuance  of  his  directions,  and  nothing  occurred 
in  the  examination  which  had  not  been  provided 
for  by  his  directions,  or  which  required  his  pre- 
sence. On  a  quo  warranto  information  against 
one  of  the  persons  so  elected  : — Held,  that  the 
election  was  void,  but  that  the  relator  was  not 
entitled  to  costs.  Reg.  v.  Backhouse,  7  B.  &  S. 
911. 

Upon  the  trial  of  a  quo  warranto  for  exercising 
the  office  of  a  member  of  a  local  board  of  health, 
the  defendant  did  not  appear,  and  a  verdict 
passed  for  the  relator.  The  9  Ann.  c.  20  gives 
costs  upon  informations  concerning  the  offices 
of  mayors,  bailiffs,  portreeves,  aiid  other  offices 
within  cities,  towns  corporate,  boroughs,  and 
other  places  : — Held,  t^hat,  notwithstanding  the 
incorporation  of  local  boards  by  the  Sanitary 
Act  (23  &  24  Vict.  c.  90),  s.  46,  the  relator  was 
not  entitled  to  costs.  Reg.  v.  Morgan,  26  L.  T. 
790. 

Security  for  Oosts.] — ^The  court  will  not  stay 
y)roceedings  until  the  prosecutor  give  security 
for  costs,  on  the  ground  that  the  relator  is  in  in- 
solvent circumstances,  where  it  appears  that  he 
18  a  corporator,  and  no  fraud  is  suggested.  Rex 
v.  Wyfine,  2  M.  &  S.  346. 

Where  the  person  applying  is  in  low  and 
indigent  circumstances,  and  there  is  strong 
{ground  of  suspicion  that  he  is  applying  not  on 
his  own  account  or  at  his  own  expense  but  in 
collus\pn  with  a  stranger,  the  court  will  require 
security  for  costs.  Rex  y.  Wakelin,  1  B.  &  Ad. 
50. 


Gofts  in  Error.] — On  a  writ  of  error  to  the 
Exchequer  Chamber  upon  judgment  upon  a  quo 
warranto  information,  the  party  in  whose  favour 
the  court  of  error  decides  is  not  thereby,  and  by 
11  Geo.  4  and  1  Will.  4,  c.  70,  s.  8,  entitled  to 
enter  up  a  judgment  of  that  court  for  his  costs 
in  error.  Rowley  v.  Reg.  {in  error),  6  Q.  B. 
668  ;  14  L.  J.,  Q.  B.  240  ;  9  Jur.  432. 


RACE  AND   RACECOURSE. 

I.  Rateability. — See  Rates. 

II.  Other   Matters    Relating   to,— -See 
Gauing  and  Waoebino. 


RAILWAYS. 

I.  riiACB  OP  Business,  317, 
II.  Extent  op  Works,  317. 

III.  Powers  and  Duties  in  Construct- 

ing AND  Working. 

1.  Generally,  321. 

2.  I7i  respect  of  Particular  Works, 

a.  Stations,  827. 

b.  Sidings,  829. 

c.  Bridges  and  Alteration  of  Roads, 

830. 

d.  Level  Crossings,  842. 

e.  Fences,  845. 
/.  Junctions,  350. 
g.  Tunnels,  850. 

h.  Aocommodation  Works,  850. 

f .  Steam  Vessels  and  Canals,  355. 

j.  Agreements  Relating  to  Construc- 
tion, 358. 

3.  Bofids,  In  respect  of  Works,  358. 

IV.  Management  op  Business. 

1.  Opening  Li  fie,  369. 

2.  Letting  Rolling  Stock,  359. 

8.  Running    Pouters     and      Working 
Agreements,  361. 

4.  Amalgamation,  371. 

6.   User  of  Railway  by  the  Public,  376. 

6.  Branch  Railway,  376. 

7.  Clearing-house,  379. 

8.  Trespass  on  Railway,  380. 

9.  Recur  nng  Damage,  Remedy  for,  382. 

V.  Railway  Commissioners,  382. 

VI.  Passenger  Duty,  387, 

VII.  Abandonment,  Arrangement,  Wind- 

ing UP,  AND  Execution. 

1.  Abandonment,  388. 

2.  Arrangement,  390. 

3.  Winding  up,  392. 

4.  Execution  against,  392. 

VIII.  Bye-Laws.— &«  Carriers. 

m 

IX.  Taking     Lands,    &c.  —  See    Lands 
Clauses  Acts. 

X.  Carriage  of  Passengers  and  Goods, 
&c. — See  Carrier. 
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XI.  Bating.— iS^  Rates. 


XII.  Duty  to   Carry 
Officb. 


Mails.— -Sf*/?    Post 


I.  PLACE  OF  BUSINESS. 

Prmeipal  Offleeof  Company.] — A  railway  com- 
pany, by  an  act  incorporating  the  company,  was 
to  haye  two  termini,  one  at  Bristol,  the  other  at 
Paddington :  two  gener&I  half-yearly  meetings 
were  to  be  held,  one  at  Bristol,  the  other  at 
Paddington  :  an  equal  number  of  directors  was 
to  be  cboeen  from  the  residents  near  each  place. 
All  the  genend  business  was  transacted  at  Pad- 
dington, where  Uie  secretary  resided,  and  where 
orders  were  issued  : — Held,  that  Paddington  was 
the  only  principal  office  of  the  company,  within 
the  RaOways  Clauses  Act,  8  &  9  Vict.  c.  20,  s.  138. 
Oarttm  v.  Great  Western  Railway  Company^ 
EL,  BI.  &  EL  837  ;  4  Jnr.,  N.  S.  1036  ;  27  L.  J., 
Q.  B.  375. 

A  railway  company  carries  on  its  business, 
within  the  meaning  of  9  &  10  Vict.  c.  95  (County 
Courts  Act),  s.  60,  only  at  the  principal  station 
where  the  general  superintendence  of  the  whole 
concern  is  centred,  and  not  at  any  station,  how- 
eyer  large,  where  the  local  management  of  any 
portions  of  the  line  is  conducted,  subject  to 
the  superyision  of  the  general  manager  at  the 
principal  station.  Brown  y.  Londim  and  yitrth 
Western  Railway  Company,  32  L.  J.,  Q.  B.  318  ; 
S  L.  T.  696;  11  W.  R.  884;  S,  P.,  Shields  v. 
Great  Northern  Railway  Comjmny,  30  L.  J.,  Q. 
B.  331  ;  7  Jur.,  N.  S.  631  ;  9  W.  R.  739. 

The  South  Eastern  Railway  Company  has  a 
station  in  Cannon-street,  City,  where  a  consider- 
able portion  of  its  business  is  transacted.  Their 
principal  station,  where  the  meetings  of  the 
directors  are  held  and  the  general  and  substan- 
tial business  of  the  company  is  conducted,  is 
without  the  city  : — Held,  tiiat  the  company  does 
not  carry  on  business  within  the  jurisdiction  of 
the  Mayor*s  Court,  within  the  meaning  of  s.  12 
of  the  Mayor's  Court  Extension  Act,  1857  (20  & 
21  Vict  c'clyii).  Le  Ihillenr  v.  South  Eastern 
Railway  Company ^  3  C.  P.  B.  18. 

The  place  where  a  railway  company  carries  on 
its  business  within  s.  12  of  the  Mayor's  Court 
Procedure  Act,  is  where  the  general  superinten- 
dence and  management  of  the  business  take 
place.  Rogers  y.  London,  CJiatham,  and  Dover 
Railway  Company,  26  W.  R.  192. 

When,  therefore,  it  appeared  that  a  railway 
company  had  a  chief  office,  which  was  also  a 
terminal  station,  in  London,  but  that  its  business 
was  managed  at  Victoria  Station,  which  was  not 
within  the  city  : — Held,  that  the  company  carried 
on  its  business  at  Victoria  Station  and  not  within 
the  city.    ii. 


statutes  which  give  powers,  but  do  not  render 
compulsory  or  obligatory  the  exercise  of  those 
powers.  Scottish  North  Eastern  Railway  Co7)p- 
pany  y.  Stewart,  3  Macq.  H.  L.  Cas.  382  ;  5  Jur., 
N.  S.  607. 

A  railway  company  authorized  to  make  a  line 
of  fifty-six  miles,  resolved  on  making  only  four 
miles  of  it,  and  to  abandon  the  rest : — Held,  that 
such  a  resolution  was  illegal,  both  as  against  the 
landowners  on  the  line  and  the  shareholders  in 
the  company.  Cohen  v.  Wilkinson,  12  Beav. 
125  ;  18  L.  J.,  Ch.  378  ;  13  Jur.  641. 

A  railway  company  in  1846  obtained  an  act, 
which  recited  that  it  would  be  of  local  and 
public  advantage  if  a  line  of  railway  was  formed 
according  to  the  plans  and  sections  deposited  as 
required  by  the  practice  of  parliament,  and  re- 
ferred to  in  the  statutes,  and  that  the  company 
was  willing  to  make  it,  and  enacted  that  ^'  it  shall 
be  lawful  for  them  "  to  make  it,  and  gave  the 
company  compulsory  powers  for  purchasing 
lands  ;  and  if  it  abandoned  the  line,  or  any  part 
of  it,  the  land  was  to  vest  in  the  owners  of  the 
land  adjoining.  By  a  subsequent  act  in  1 849,  the 
company  was  authorized  to  make  a  deviation 
line,  and  the  time  for  making  the  railway  and  for 
the  exercise  of  the  compulsory  powers  was  ex- 
tended. The  company  had,  in  the  exercise  of  the 
compulsory  powers,  taken  the  land,  and  opened 
part  of  the  line  : — Held,  first,  that  the  substituted 
portion  of  the  line  was  to  be  considered  as  if  it 
had  been  included  in  the  act  of  1846.  York  and 
North  Midland  Railvoay  Company  v.  iZf?^.  (in 
error),  7  Railw.  Cas.  459 ;  1  El.  &  BL  858 ;  22 
L.  J.,  Q.  B.  225  ;  17  Jur.  690— Ex.  Ch. 

Held,  secondly,  that  the  statutes  did  not  cast 
upon  the  company,  either  by  express  words,  or  by 
implication,  the  duty  to  mate  the  railway.  lb. 
Held,  thirdly,  that  there  was  no  contract  be- 
tween the  landowners  and  the  company  which 
could  be  enforced  by  mandamus.  2b.  (overruling 
Reg,  y.  Lancashire  and  Yorkshire  Railway  Com- 
pany,  infra.) 

Held,  fourthly,  that  the  company,  having 
exercised  some  of  their  powers,  and  made  part  of 
their  line,  was  not  bound  to  make  the  whole. 
lb. 

A  company  having  obtained  an  act  of  parlia- 
ment for  making  a  railway  on  representation 
that  it  will  be  for  the  public  benefit,  with  power 
to  take  lands  along  the  proposed  line,  is  bound 
from  the  time  when  such  act  receives  the  royal 
assent  to  execute  the  work.  Reg.  v,  Lancashire 
and  Yorkshire  Railway  Company,  7  Railw.  Cas. 
266 ;  1  El.  &  BL  228 ;  22  L.  J.,  Q.  B.  57  ;  17 
Jur  62. 

The  court  will  enforce  performance  by  manda- 
mus at-  the  instance  of  one  of  the  adjoining 
landowners.    lb. 


IL  EXTENT  OF  WORKS. 

of  AetB.] — Railway  acts  are  to  be  con- 
strued strictly  against  the  parties  obtaining  them, 
but  liberally  in  favour  of  the  public.  Parker  v. 
Oreat  Western  Railway  Company,  7  Scott,  N.  R. 
835  ;  7  M.  &  G.  263  ;  3  RaUw.  Cas.  563  ;  13  L.  J., 
C.  P.  105. 

Batj  to  make.] — ^Acts  authorizing  companies 
to  make  railways,  are  regarrled  as  but  enabling 


Branch  Railway.] — ^A  railway  extension  act 
enacted,  that  it  shall  be  lawful  for  the  company 
to  make  a  branch  railway,  "  and,  if  they  tnink 
fit,"  the  diverging  lines  shewn  on  the  plans,  from 
the  branch  ndlway  to  various  collieries,  and  also 
to  widen  and  enlarge  the  railway.  The  company 
was  empowered  to  let  on  lease  the  divex^ging 
lines,  either  before  or  after  the  construction,  to 
the  owners  of  the  collieries  : — Held,  that  the 
statute  did  not  cast  upon  the  company  the  duty 
to  make  the  branch  railway,  and  therefore  a 
mandamus  would  not  lie.  Great  Western  Rail- 
loay  Company  v.  Reg.  (in  error"),  1  El.  k  Bl.  874  ; 
16  Jur.  675— Ex.  Ch. 
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Purposes.] — Action  by  a  reversioner  against  a 
company  for  entering  and  making  a  railway  on 
his  land.  Plea,  that,  before  the  reversion  of  the 
plaintiff,  the  dean  and  chapter  of  Durham  were 
seised  in  fee,  and  by  deed  between  them  and  the 
plaintiff,  demised  to  the  plaintiff  the  land  for  a 
term,  "  excepting  and  reserving  the  mines  under 
the  same,  with  power  to  dig,  win  and  cany  away 
the  mines,  with  free  ingress,  egress  and  regress, 
way-leave  and  passage  to  and  from  the  same,  or 
to  or  from  any  other,  mines,  lands  and  grounds, 
on  foot  and  on  horseback,  and  with  carts  and  all 
manner  of  carriages,  and  also  all  necessary  and 
convenient  passages,  conveniences,  privileges  and 
powers  whatsoever,  for  the  purposes  aforesaid, 
and  particularly  of  laying,  making  and  granting 
waggon-ways  in  and  over  the  premises,  or  any 
part  thereof."  The  defendant  justified  making 
the  railway  as  the  servant  of  the  dean  and 
chapter,  and  by  their  authority.  On  the  trial,  it 
appeared  that  the  company  had  made  a  double 
line  of  railway  on  the  plaintiff's  land,  under  a 
deed  executed  by  the  dean  and  chapter,  and 
authorizing  the  company  to  make  such  a  railway 
for  the  conveyance  of  passengers,  goods,  coals, 
wares  and  merchandize.  The  railway  was  con- 
structed for  the  purpose  of  conveying  general 
goods  and  passengers,  as  well  as  coals,  but  had 
not  been  actually  so  used,  and  the  railway  was 
not  more  than  was  necessary  for  the  carriage  of 
coals  likely  to  be  sent  along  it  from  the  country 
with  which  it  communicated  : — Held,  first,  if  the 
railway  was  such  a  railway  as  the  company,  at 
the  time  when .  it  was  made,  might  lawfully 
make  for  the  purposes  for  which,  when  made, 
they  might  laiivf  uUy  use  it,  the  plaintiff,  as  re- 
versioner, had  no  ground  of  complaint  by  reason 
of  the  intention  of  the  company  also  to  use  the 
railway  for  other  purposes  for  which  they  had  no 
right  to  use  it.  Durham  and  SuTiderland  Rail- 
way Company  v.  Walker,  2  G.  &  D.  326  ;  3  Railw. 
Gas.  36  ;  2  Q.  B.  940. 

What  Persons  Empowered.]— By  an  act  for 
making  a  canal,  the  "  owners  or  proprietors  of 
any  mines  of  coals  "  within  certain  parishes  were 
empowered  to  make  any  railways  or  roads  to 
convev  their  coals  to  the  canal  over  the  lands  or 
grounds  of  any  person  or  persons,  paying  or 
tendering  satisfaction  for  the  damage  thereby 
occasioned : — Hold,  that  this  power  was  not 
limited  to  persons  who  were  proprietors  at  the 
time  of  the  passing  of  the  act  or  of  the  making  of 
the  canal,  but  extended  to  other  persons  who 
had  become  so  since,  and  that  such  owners  or 
proprietors  were  empowered  to  make  railroads 
to  be  traversed  by  locomotive  engines.  Bisliop 
V,  North,  11  M.  &  W.  418  ;  3  Railw.  Gas.  459  ;  12 
L.  J.,  Ex.  362. 

Deposit  of  Plans.] — ^Where  a  company  has  a 
project  extending  into  two  adjacent  counties,  a 
landowner  in  one  county  is  not  bound  to  examine 
the  plans  or  works  of  the  company  to  be  exe- 
cuted out  of  the  county,  or  any  plans  or  sections 
except  those  deposited  with  the  clerk  of  the 
peace  of  his  own  county.  Bentinrk  v.  Norfolk 
Estuary  Company,  3  Jur.,  N.  S.  204, 

The  depositing  with  the  clerks  of  the  peace  the 
plans  and  sections  of  a  proposed  railway,  indicat- 
ing the  works  proposed  to  be  affected  in  con- 
structing the  line,  gives  no  authority  to  the 
company  to  carry  those  works  into  effect,  except 
so  far  as  they  are  authorized  by  the  8  &  9  Vict. 


c.  20,  or  the  special  act  regulating  the  company. 
Reg,  V.  Wycombe  Railtoay  Company^  8  B.  &  S. 
259. 

The  lines  and  works  of  a  railway  are  sufficiently 
shewn  on  the  plans  deposited  by  a  black  line, 
with  dotted  lines  on  each  side,  to  mark  the 
limits  of  deviation.  Weld  v,  London  and  South 
Western  Railway  Company,  32  Beav.  340 ;  33 
L.  J.,  Ch.  142 ;  9  Jur.  N.  S.  610 ;  8  L.  T.  13  ;  11 
W.  R.  448. 

Where  the  plans  deposited  by  a  railway  com- 
pany delineated  a  field,  shewing  the  line,  the 
limits  of  deviation,  and  the  boundaries  on  one 
side  of  those  limits,  but  leaving  the  boundaries 
on  the  other  side  undefined,  the  court  restrained 
the  company  from  taking  the  land  beyond  the 
limits  of  deviation  on  the  undefined  side,  though 
the  name  of  the  owner  of  the  whole  field  was  de- 
scribed in  the  book  of  reference.  Wrigley  v. 
Lancashire  and  Yorkshire  Railway  Company,  4 
Giff.  352. 


Keeessity  of  Works.] — ^To  a  count  al- 


leging that  the  plaintiff  was  entled  to  support 
for  his  house  from  an  adjoining  house,  and  that 
a  railway  company  wrongfully  deprived  the 
plaintiff  of  the  support  of  the  adjoining  house, 
by  negligently  and  improperly  pulling  down  the 
same,  without  taking  any  care  to  secure  the 
house  against  the  consequences  of  such  pulling 
down,  the  company  pleaded  (except  as  to  so 
so  much  of  the  count  as  charged  them  with 
having  negligently  and  improperly  pulled  down 
the  adjoining  house)  that  the  same  was  deli- 
neated in  the  plans,  and  described  in  the  books 
of  reference  deposited,  as  in  their  act  mentioned ; 
and  that  because  it  was  necessary  in  order  to 
make  the  railway  authorized  by  that  act  they 
pulled  down  the  house  : — Held,  that  the  plea 
was  good.  Knapp  v.  London,  Chatham,  and 
Dover  Railway  Cmnpany,  2  H.  &  G.  212. 

Under  8. 16,  a  railway  company,  empowered  by 
a  special  act,  incorporating  the  provisions  of  the 
general  act,  to  construct  "  a  railway  and  works  " 
within  certain  limits  as  to  space  and  time,  may, 
within  such  limits,  without  the  consent  of  the 
owner,  take  the  land  for  the  purpose  of  con- 
stnicting  the  various  works  mentioned  in  a.  16, 
although  such  works  are  not  necessary,  but  only 
convenient  for  the  purposes  of  the  fine.  Sadd 
v.  Maldo9i,  Witham  and  Braintree  Railway 
Conwajiy,  6  Railw.  Gas,  779  ;  6  Ex.  143  ;  20 
L.  JT,  Ex.  102. 

Kature  of  DoTiation.] — A  vertical  deviation 
of  the  level  of  a  railway  not  exceeding  five  feet,, 
calculated  ^vith  reference  to  the  datum  line- 
shewn  on  the  plans  and  sections  deposited  in 
pursuance  of  the  standing  orders  of  the  houses 
of  parliament,  is  within  the  powers  of  deviation 
conferred  by  s.  11,  although  the  deviation  may 
exceed  five  feet,  calculated  with  reference  to  the 
surface  line  shewn  on  the  plans  and  sections. 
North  British  Railway  Compariy  v.  Tod,  12  C. 
&  F.  722  ;  10  Jur.  975. 

The  expression  "  deviation  "  in  s.  15,  is  used 
with  reference  to  the  medium  filum  of  the  rail- 
way as  laid  down  in  the  parliamentary  plans. 
Doe  d.  Armistead  v.  North  Staffordshire  Rail- 
way Company,  16  Q.  B.  526  ;  20  L.  J.,  Q.  B.  249  ;. 
15  Jur.  944. 

A  railway  act  enacted,  that  the  lands  to- 
be  taken  for  the  line  of  the  railway  should  not 
exceed  twenty-two  yards   in   breadth,   except 
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where  a  gieater  breadth  shonld  be  necessary 
for  waitiiig-places,  embankments,  cuttings,  &c. ; 
and  a  section  proTided,  that  the  company,  in 
making  the  raUway  and  other  works,  should 
not  deyiate  from  the  line  delineated  on  the 
plan  deposited  with  the  clerk  of  the  peace  in 
pursuance  of  the  act,  with  or  without  consent  of 
the  owners  or  occupiers  of  the  lands,  more  than 
100  yards,  and  that  no  deviation  should  extend 
into  the  lands  or  property  of  any  person  not 
mentioned  in  the  book  of  reference  of  the  plan, 
unless  omitted  by  mistake  ;  and  the  company 
was  empowered  to  make  such  deviations  in  the 
section  as  might  be  necessaiy  in  consequence 
thereof : — Held,  that  this  section  only  prohibited 
the  company  from  making  the  substituted  line 
of  the  railway  itself,  at  a  greater  distance  than 
100  yards  from  the  line  delineated  in  the  plan ; 
but  that  it  did  not  prevent  them  from  taking 
lands  at  a  greater  distance  from  it  than  the  100 
yards,  for  tihe  purpose  of  embankments,  cuttings, 
jcc. ;  the  intention  of  the  act  being  to  give  the 
company  the  same  incidental  powers  with  re- 
spect to  the  deviated  line,  as  they  had  with 
respect  to  the  original  line  : — Held,  also,  that  a 
party,  whose  lands  were  so  taken,  could  not 
object  that  the  company  had  taken,  for  the  same 
purpose,  lands  of  another  person  not  mentioned  in 
the  book  of  reference,  hoe  d.  Payne  v.  Bristol 
and  Exeter  Railway  Company,  6  M.  &  W.  329  ; 
2  BaUw.  Cas.  75. 

"Ttown."] — ^At  a  trial  of  an  issue  the  question 
was  whether  a  railway  at  a  particular  place 
passed  through  a  town  within  the  meaning  of 
8. 11.  The  judge  merely  told  the  jury  that  the 
word  "  town"  in  the  act  was  to  be  understood  in 
its  ordinary  sense : — Held,  that  this  was  a  mis- 
direction, and  that  the  judge  should  have  given 
the  juiy  such  a  definition  as  would  have  been  a 
guide  to  enable  them  to  decide  the  particular 
question  before  them.  "  Town  "  in  s.  11  means 
the  space  on  which  the  dwelling-hooses  are  col- 
lected so  near  to  each  other  that  they  may  be 
said  to  be  continuous.  Elliott  v.  Sovih  Devon 
Railtcay  Company,  5  Railw.  Cas.  500  ;  2  Ex. 
726  ;  17  L.  J.,  Ex.  262.  See  Falkncr  v.  Somer- 
Kt  Railway  Company,  16  L.  B.,  Eq.  458. 

An  open  space  occupied  as  a  mere  accessory  to 
the  convenience  of  dwelling-houses  would  also  be 
in  the  town«    Ih, 


nL    POWERS  AND  DUTIES   IN  CON- 
STRUCTINa  AND  WORKING. 

1.  Gekeballt. 

To  DiTcrt  Stream  and  Boadi.] — A  railway  com- 
pany is  only  justified  In  diverting  streams  and 
roads  as  authorized  by  the  16th  section  of  the 
Railways  Clauses  Act,  1845,  when  such  diversions 
are  strictly  necessaiy  to  enable  the  company  to 
carry  out  the  undertaking,  and  therefore  the 
ri^t  to  make  such  a  diversion  cannot  be  insisted 
on  where*it  is  only  convenient  or  economical  for 
the  company  to  do  so.  A  railway  company, 
in  order  to  avoid  the  expense  of  making  two 
bridges  within  a  very  short  distance  of  each 
other,  diverted  a  stream  and  carried  it  along  the 
east  side  of  their  line,  so  that  it  no  longer  en- 
tered the  plaintiff's  land,  which  lay  on  the  west 
side  of  the  line.  The  plaintiff  only  used  the 
stream  for  the  purposes  of  watering  cattle ;  but 
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although  the  company  provided  (by  means  of 
culverts)  for  a  sufficient  flow  of  water  for  this 
purpose  in  the  old  bed  of  the  stream  : — Held, 
that  the  diversion  of  the  stream  being  only  con- 
venient and  economical,  and  not  strictly  neces- 
sary, was  not  justified  by  the  act,  and  that  the 
plaintiff  was  therefore  entitled  to  an  injunction 
to  restrain  the  company  from  interfering  with 
the  flow  of  tiie  stream,  as  formerly  enjoyed. 
Pugh  V.  Golden  Valley  Railway  Company,  15 
Ch.  D.  330  ;  49  L.  J.,  6h.  721  j  42  L:  T.  863  j  28 
W.  B.  863— C.  A. 

The  power  conferred  on  a  railway  by  the  16th 
section  of  the  Bailways  Clauses  Act,  1845,  to 
divert  the  course  of  a  river  or  road,  "  in  order 
the  more  conveniently  to  carry  the  same  over  or 
under,  or  by  the  side  of  the  railway,  as  they 
may  think  proper,''  is  to  be  taken  as  cut  down 
and  qualified  by  the  proviso  that  it  be  an  act 
necessary  for  making,  maintaining,  altering  or 
repairing,  and  using  the  railway.    Ih, 

To  Stop  up  Streets.]— In  1864,  a  railway  com- 
pany vras  empowered  by  an  act  to  extend  its 
line  into  Lonaon,  and  to  make  a  station  there. 
The  act  referred  to  plans  and  sections  as  being 
already  deposited.  The  plans  and  sections 
shewed  Sun-street  as  crossed  by  an  arch.  The 
Bailways  Clauses  Act,  1845,  8  &  9  Vict.  c.  20 
(incorporated  with  the  special  act),  provides, 
s.  13,  that  where  it  is  intended  to  carry  a  rail- 
way on  an  arch  as  marked  on  the  plan  or  section 
the  same  shall  be  made  accordingly.  The  special 
act  of  1864  gave  the  company  power  to  stop  up 
streets  within  an  area  (embracing  Sun-street) 
described  as  the  site  of  the  intended  station.  In 
1870,  the  company  obtained  an  act  empowering 
it  to  change  the  level  and  pass  under  Sun-street 
by  a  tunnel : — Held,  that  there  was  nothing  in 
the'  Bailways  Clauses  Act,  1845,  s.  13,  to  bind 
the  company  to  cross  the  street  by  an  arch  as 
described  in  the  deposited  plans  and  sections  (in 
the  event  of  its  not  doing  so  by  a  tunnel  under 
the  special  act  of  1870),  so  as  to  interfere  with 
its  power  of  stopping  up  the  street  altogether 
under  the  clause  of  its  act  of  1864,  which  enabled 
the  company  so  to  deal  with  streets  within  the 
OTesciib^  area.  Att-Oen.  v.  Great  Eastern 
Railway  Company,  6  L.  B.,  H.  L.  367  ;  22  W.  B, 
281. 

A  railway  company  was  by  its  special  act  em- 
powered to  stop  up  certain  streets  and  passages 
in  the  metropolis,  including  L.  C,  and  to  appro- 
priate and  use  such  streets  and  passages,  or  parts 
so  stopped  up  for  the  purpose  of  the  railway  and 
works,  and  they  were  authorized  to  grant  leases 
of  superfluous  lands.  The  company  erected  a 
station  at  the  north  end  of  L.  C,  and  thereby 
completely  stopped  it  up  as  a  thoroughfare,  and 
they  purchased  all  the  houses  along  each  side  of 
the  street,  but  did  not  expressly  purchase  or  pay 
for,  or  take  any  conveyance  of  the  soil  of  the 
street  itself ;  nevertheless  they  treated  the  whole 
of  the  space  formerly  occupied  by  the  street  as 
well  as  by  the  houses  on  each  side  of  it  (which 
they  had  pulled  down)  as  vested  in  them,  and 
they  surrounded  it  with  a  hoarding,  stopping  up 
the  south  end  of  the  street,  and  leased  a  plot  of 
land  comprising  the  ground  at  the  south  end  of 
the  street  to  the  defendants  for  building  pur- 
poses. Builders  occupying  premises  in  the  street 
running  at  right  angles  to  L.  C,  claimed  a 
special  right  of  access  to  them  over  the  end  of 
L.  C.  for  the  purpose  of  conveying  long  ladders 
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and  poles  to  their  premises,  beyond  the  right  of 
the  public  in  the  street  as  a  highway.  They 
filed  a  bill  to  restrain  the  railway  company  from 
building  so  as  to  interfere  with  this  alleged 
right,  and  moved  for  an  injunction  : — Held,  that 
the  railway  company  having  stopped  up  the  one 
end  of  the  street  which  they  required  for  the 
purposes  of  their  station,  and  having  purchased 
all  the  houses  in  the  street,  had  a  right  to  stop 
up  and  appropriate  the  rest  of  the  street,  and 
accordinglythe  motion  was  refused.  Temple  v. 
Flower,  41  L.  J.,  Ch.  604  ;  26  L.  T.  657 ;  20 
W.  B.  687. 

The  railway  company  and  the  attorney-general 
ought  to  be  parties  to  such  suit.    Ih, 

Xnst  not  act  Kegligently.] — When  a  railway 
company,  in  executing  works  authorized  by  its 
statutory  powers,  took  insufficient  precautions  to 
secure  the  safety  of  an  adjoining  house,  the 
court  granted  an  injunction  to  restrain  the  negli- 
gent exercise  of  its  powers,  and  appointed  a 
surveyor  to  report  what  was  necessary  to  secure 
the  premises  ;  and  the  company  having  complied 
with  the  requisitions  of  the  surveyor,  the  court 
granted  an  inquiry  as  to  damages.  BUcoc  v. 
Great  Eastern  Hailtcay  Company,  16  L.  R.,  Eq. 
636  ;  21  W.  R.  902. 

A  railway  company  is  bound  to  exercise  the 
power  given  to  it  in  derogation  of  individual 
rights  with  moderation  and  discretion  and  not 
negligently.    lb. 

Percolation  of  Water.] — A  statement  of  claim 
alleged  that  the  surface  of  the  defendants*  land 
had  been  artificially  raised  by  earth  placed 
thereon,  and  that  in  consequence  rain-water 
falling,  on  the  defendants'  land  made  its  way 
through  the  defendants'  wall  into  the  adjoining 
house  of  the  plaintiff,  and  caused  substantial 
damage  : — Held,  upon  demurrer,  that  the  state- 
ment of  claim  disclosed  a  good  cause  of  action. 
Hurdman  v.  Korth-Eastem  Railway  Company, 
3  C.  P.  D.  168  ;  47  L.  J.,  C.  P.  386  ;  38  L.  T.  339 ; 
26  W.  R.  489— C.  A. 

Fall  of  Embankment] — When  an  injury  is 
alleged  to  have  arisen  from  the  improper  con- 
struction or  maintenance  of  a  railway,  the  fact 
of  one  of  its  embankments  giving  way  will 
amount  to  primfi.  facie  evidence  of  such  insuffi- 
ciency ;  and  this  evidence  may  become  conclusive, 
in  the  absence  of  any  proof  on  the  part  of  the 
company  to  rebut  it.  Cfreat  Western  Bailway 
Company  of  Canada  v.  Braid,  1  Moore,  P.  C.  C, 
N.  S.  101  ;  9  Jur.,  N.  S.  339  ;  8  L.  T.  31. 

Koisanoei  —  During  Conitraction.] — In  the 
Railways  Clauses  Act,  1845,  the  "  powers  afore- 
said "  in  s.  32,  in  exercise  of  which  a  railway 
company  may  do  certain  specified  acts  upon 
lands  of  which  they  have  taken  temporary  pos- 
session, are  exerciseablc  for  the  purposes  named 
in  that  section  only,  and  the  words  "  action  for 
nuisance  or  other  injury,"  in  the  same  section, 
include  "  suit."  Fcnwick  v.  East  London  Bail- 
way  Company,  20  L.  R.,  Eq.  544  ;  44  L.  J.,  Gh. 
602  ;  23  W.  R.  901. 

Therefore,  when  a  railway  was  in  course  of 
construction  at  the  rear  of  a  shop,  and  the  com- 
pany took  temporary  possession  of  an  adjoining 
piece  of  land  not  ovnied  by  the  owner  of  the 
shop,  and  erected  a  mortar  mill  thereon,  for  the 


purpose  of  inaking  mortar  to  be  used  in  the  con- 
struction of  the  railway,  that  not  being  one  of 
the  purposes  named  in  s.  32  : — Held,  that  an  in- 
junction would  be  granted  to  restrain  the  rail- 
way company  from  working  the  mortar  mill,  so 
as  to  be  a  nuisance  to  the  owner  of  the  shop. 
lb. 

'  Held,  that  the  making  of  mortar  was  not  an 
act  necessary  for  making  the  railway  within  s. 
16,  for  the  company  might  get  mortar  elsewhere, 
and  it  was  not  an  act  without  which  the  railway 
could  not  be  made.    lb, 

A  railway  company  has  not,  by  reason  of  the 
powers  in  its  special  act  enabling  it  to  work  the 
line  in  the  way  most  convenient  to  itself,  any 
power  to  commit  an  act  which,  if  committed  by 
a  private  person,  would  constitute  a  nuisance, 
and  be  restrainable  by  injunction  accordingly. 
Smith  V.  Midland  Bailway  Company,  37  L.  T. 
224  ;  25  W.  R.  861. 

The  provisions  of  the  Railways  Clauses  Act, 
1845,  which  authorize  a  railway  company  to 
construct  and  work  its  line,  do  not  authorize  the 
commission  of  acts  which  would,  in  the  case  of  a 
private  individual,  constitute  a  nuisance.  S.  C, 
26  W.  R.  10. 


When  Conitmction  completed.] — A  rail- 


way company  purchasing  land  for  the  railway 
acquires  an  absolute  fee-simple,  but  such  fee- 
simple  is  acquired  solely  for  the  purposes  of  con- 
structing and  using  the  railway.  Norton  v. 
London  a7id  North'Westem  Bailway  Company, 
9  Ch.  D.  623  ;  47  L.  J.,  Ch.  859  ;  39  L.  T.  25  ;  27 
W.  R.  352.  Affirmed,  13  Ch.  D.  268  ;  47  L.  J., 
Ch.  859  ;  41  L.  T.  429 ;  28  W.  R.  173— C.  A. 

A  railway  company  has  no  right  to  erect 
hoardings  to  prevent  prescriptive  rights  being 
acquired  for  windows  looking  across  the  line  of 
railway.    lb, 

A  railway  company  Is  liable  to  an  action  for 
nuisance  for  using  its  rights  so  as  to  injure  the 
neighbouring  landowner  where  they  might  use 
them  without  such  injury.    lb, 

A  railway  company  may  by  their  conduct 
abandon  land  outside  their  fence  which  was 
formerly  theirs,  so  as  to  permit  the  adjoining 
owner  to  acquire  such  land  by  adverse  posses- 
sion,   lb. 

Engines  —  User  ot]  —  By  a  private  act  re- 
citing that  a  proposed  railway,  between  certain 
termini,  and  its  branches,  would  be  of  great 
public  utility,  a  company  was  incorporated  for 
the  making  of  such  railway,  in  a  line  parallel  to 
and  in  some  places  within  five  yards  of  a  high- 
way, from  which  line  no  deviation  was  to  be 
made  exceeding  100  yards.  A  subsequent  act 
authorized  the  use  of  locomotive  engines  on  the 
railway.  Upon  an  indictment  for  using  the 
engines,  whereby  horses  were  frightened,  and 
accidents  occasioned  on  the  highway,  the  alleged 
nuisance  was  found  by  verdict,  but  it  was  also 
found  that  the  engines  were  of  the  best  construc- 
tion, and  used  with  due  care,  and  that  by  reason 
of  these  engines  the  public  obtained  Ketter  and 
cheaper  coid  : — Held,  that  such  a  restriction  of 
the  rights  of  the  public  was  not  unreasonable, 
and  must  be  presumed  to  have  been  contemplated 
by  the  legislature,  when  authorizing  the  use  of 
locomotive  engines,  without  words  of  qualifica- 
tion. Bex  v.  Pease,  1  N.  &  M.  690 ;  4  B.  &  Ad.  30. 

Constmotion  of— Smoke.] — A  penalty  is 
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not  inconed  under  8  &  9  Vict.  c.  20,  s.  114, 
unless  the  engine  using  smoke-emitting  fuel  is 
so  defectively  constracted  as  to  be  incapable  of 
oonsoming  its  own  smoke,  though  used  with 
proper  care ;  and,  consequently,  no  penalty 
attaches  where  the  engine,  though  properly  con- 
stracted on  the  principle  of  consuming  its  own 
smoke,  is  so  carelefisly  used  on  a  railway  as  to 
emit  instead  of  consuming  its  smoke.  Man^ 
ehuter^  Sh^ffiM  and  Zincolnthire  Railway 
Gfrnoany  y.  Wood,  2  El.  &  El.  344  ;  29  L.  J., 
M.  C.  29  J  8  Jut.,  N.  S.  70 ;   1  L.  T.  31. 

Inspection  oH] — A  court  of  equity  will 

enforce,  by  injunction,  the  provision  of  s.  115, 
notwithstanding  the  practice  of  railway  com- 
panies has  been  to  rely  on  each  other  with 
respect  to  the  fitness  of  their  respective  engines, 
ana  not  to  enforce  the  provision  of  the  act ;  and 
notwithstanding  also,  that,  to  enforce  such  right 
of  inspection,  would  occasion  great  inconvenience 
to  the  public  traffic,  and  although  it  may  appear 
that  the  provision  is  sought  to  be  enforced,  not 
from  any  apprehension  of  the  use  of  improper 
engines,  but  for  the  purpose  of  impeding  the 
traffic  over  their  line  of  a  competing  company. 
Midland  Railway  Company  v.  Amhergate,  NoU 
tingham^  and  Boston  ana  Ecutern  Junction 
Railway  Company ,  10  Hare,  359. 

LUMlitj  of  Hallway  Company  for  Damage  by 

Sparks.] — ^A  private  statute,  reciting  that  a  rail- 
way for  the  passage  of  waggons,  engines,  and 
other  carriages  would  facilitate  the  conveyance 
of  coals  and  other  heavy  articles  to  certain  slate 
quarries,  and  of  slates,  copper,  and  other  ores  to 
the  sttiside,  and  would  otherwise  be  of  great 
public  utility,  empowered  a  company  to  make 
and  maintain  a  railway  passable  for  waggons 
and  other  carriages,  and  to  erect  and  set  up  fire 
engines  or  other  machines,  and  to  do  all  other 
matters  and  things  fit  or  necessary  for  the  making 
and  using  the  railway.  While  one  of  the  com- 
pany's trains,  carrying  passengers  in  accordance 
with  a  certificate  of  the  Board  of  Trade,  and 
drawn  by  a  steam  locomotive  engine,  was  pass- 
ing along  the  line,  sparks  from  the  engine  were 
emitted  and  blown  towards  a  haystack,  which 
took  fire  and  was  burnt : — Held,  that  the  com- 
pany had  not  statutory  authority  to  use  loco- 
motive engines,  and  therefore  was  liable  for  the 
damage,  notwithstanding  all  reasonable  precau- 
tions had  been  taken  by  them  to  prevent  the 
emission  of  sparks.  Jones  v.  Festiniog  Railway 
Company,  3  L.  R..  Q.  B.  733  ;  37  L.  J.,  Q.  B.  214  ; 
18  L.  T.  902  ;  17  W.  R.  28  ;  9  B.  &  S.  835. 

A  railway  company,  authorized  by  the 
legislature  to  use  locomotive  engines,  is  not  re- 
sponsible for  damage  from  fire  occasioned  by 
sparks  emitted  from  an  engine  travelling  on  the 
railway,  provided  the  company  has  taken  every 
precaution  in  its  power,  and  adopted  every  means 
which  science  can  suggest  to  prevent  injury  from 
fire,  and  is  not  guilty  of  nes^ligence  in  the  man- 
agement of  the  engine.  Vaughan  v.  Toff  Vale 
Railway  Company,  5  H.  &  N.  679 ;  29  L.  J.,  Ex. 
247 ;  6  Jur.,  N.  S.  899  ;  2  L.  T.  394  ;  8  W.  R. 
594— Ex.  Ch. 

Evidence.] — ^^Vorkmen  employed  by  a  rail- 
way company,  after  cutting  the  grass  and  trim- 
ming the  h^ges  bordering  the  railway,  placed 
the  trimmings  in  heaps  between  the  hedge  and 
the  line,  and  allowed  them  to  remain  there  four- 


teen days  during  very  hot  weather,  which  had 
continued  for  some  weeks.  A  fire  broke  out  be- 
tween the  hedge  and  the  raUs,  and  burnt  some  of 
the  heaps  of  trimmings  and  the  hedge,  and 
spread  to  a  stubble  field  beyond,  and  wsjb  thence 
carried  by  a  high  wind  across  a  stubble-field  and 
over  a  road,  and  burnt  a  cottage,  which  was 
situated  about  200  yards  from  the  place  where 
the  fire  broke  out.  There  was  evidence  that  an 
engine  belonging  to  the  railwav  company  had 
passed  the  spot  shortly  before  the  fire  was  first 
seen,  but  no  evidence  that  the  en^ne  had  emitted 
any  sparks,  nor  any  further  evidence  that  the 
fire  had  originated  from  the  engine,  nor  was 
there  any  evidence  that  the  fire  began  in  the 
heaps  of  trimmings  and  not  on  the  parched 
ground  around  them : — Held,  first,  that  it  being 
a  matter  of  common  knowledge  that  engines  do 
emit  sparks,  there  was  evidence  that  the  fire 
originated  in  sparks  from  the  engine  that  had 
just  passed.  Smith  v.  London  and  South- 
western Railivay  Company,  6  L.  R.,  C.  P.  14  ; 
40  L.  J.,  C.  P.  21  ;  23  L.  T.  678  :  19  W.  R.  230— 
Ex.  Ch.  Affirming  5  L.  R.,  C.  P.  98 ;  39  L.  J., 
0.  P.  68  ;  21  L.  T.  668  ;  18  W.  R.  343. 

Held,  secondly,  that  there  was  evidence  that 
the  company  was  negligent  in  leaving  the  dry 
trimmings,  and  that  the  trimmings  either  origi- 
nated or  increased  the  fire,  and  caused  it  to 
spread  to  the  stubble-field.    Ih, 

In  an  action  against  a  railway  company  for  bo 
negligently  managing  and  conducting  an  en- 
gine that  the  premises  of  the  plaintiff  adjoining 
the  line  were  destroyed  by  fire  emitted  from  the 
engine,  evidence  is  admissible  for  the  purpose  of 
shewing  that  other  engines  belonging  to  the  com- 
pany, upon  other  occasions,  in  passing  along  the 
line,  threw  sparks  or  ignited  matter  to  a  sufficient 
distance  to  reach  the  premises,  without  shewing 
the  precise  circumstances  under  which  this  oc- 
curred. Piggott  V.  Eastern  Counties  Railway 
Company,  3  C.  B.  229 ;  15  L.  J.,  C.  P.  225 ;  10 
Jur.  571. 

The  fact  of  premises  being  fired  by  sparks 
emitted  from  a  passing  engine,  is  prim&  facie 
evidence  of  negligence  on  the  part  of  the  com- 
pany, rendering  it  incumbent  on  it  to  shew  that 
some  precautions  had  been  adopted  by  the  com- 
pany reasonably  calculated  to  prevent  such  acci- 
dent.   Ih. 

In  an  action  for  injury  by  fire,  alleged  to  have 
been  caused  by  a  locomotive  belonging  to  a  rail- 
way company,  it  was  proved  that  the  fire  broke 
out  shortly  after  the  passing  of  the  engine,  and 
that  the  engine  had  none  of  the  appliances  which 
had  been  long  in  use  to  prevent  sparks  or  hot 
cinders  issuing  from  the  chinmey  or  the  fire-box, 
and  that  there  was  no  other  way  of  accounting 
for  the  fire  than  assuming  it  to  have  been  caused 
by  a  spark  or  a  cinder  from  the  engine.  For  the 
company,  the  evidence  of  several  scientific  wit- 
nesses was  to  the  effect  that  the  engine  was  so 
constructed  that  it  was  unnecessary  to  provide 
any  of  the  safeguards  suggested  by  the  plaintiff's 
witnesses,  and  that  it  was  impossible  that  sparks 
or  cinders  could  have  been  thrown  out  by  it  so  as 
to  cause  the  damage  complained  of.  In  his  sum- 
ming up,  the  judge,  after  a  recapitulation  of  the 
evidence  on  both  sides,  left  it  to  the  jury  to  say 
whether  or  not  there  had  been  negligence  on  the 
part  of  the  company,  either  in  using  an  im- 
properly-constructed engine  or  in  improperly 
using  an  engine  of  the  description  mentioned  by 
the  witneeses  of  the  company :— Held,  no  mis- 

H  2 
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direction.  IfV'emantU  v,  London  and  North' 
Western  Bailtoay  Ckmpany,  10  G.  B.,  N.  S.  89 ; 
31  L.  J.,  C.  P.  12 ;  9  W.  R.  611 ;  8.  C,  at  nisi 
prills,  2  F.  &  F.  337. 

In  an  action  against  a  railway  company  for 
damage  negligently  caused  by  a  fire  to  the  plain- 
tiff's premises,  all^^  to  haye  arisen  from  sparks 
emitted  from  their  engines,  the  negligence  al- 
leged being  such  as  practical  men  stated  would 
impede  the  engines,  and  would  not  be  effectual 
for  the  object,  it  was  left  to  the  jury  to  say 
whether  there  were  any  means  which  the  com- 
pany ought  to  have  adopted;  and  the  jury 
naying  found  that  there  had  been  no  n^ligence 
on  the  part  of  the  company,  as  to  using  such 
means,  or  in  managing  their  engines,  a  yeidict 
was  directed  in  their  fayour.  JHmmock  y.  North 
Stajfordehire  Railway  Company,  4  F.  &  F.  1058. 

In  an  action  against  a  canal  company  for 
damage  caused  by  the  emission  of  sparks  from 
"^c  engines  of  a  steamboat  used  by  them,  eyi- 
dence  being  glyen  that  there  were  some  mecha- 
nical appliances  which  were  used  to  preyent  the 
emission  of  sparks,  and  that  there  were  species  of 
fuel  and  modes  of  dealing  with  the  furnaces  for 
that  object,  which  had  not  been  adopted,  the 
question  was  left  to  the  jury  whether  there  had 
been  a  neglect  by  the  company  of  any  practicable 
precautions  which  they  reasonably  ought  to  haye 
used.  Lotigman  y.  Grand  Junction  Canal  Com- 
2?a7iyy  8  F.  &  F.  736. 

In  an  action  against  a  railway  company  for 
carelessly  letting  sparks  fly  from  their  engines  so 
as  to  set  the  herbage  and  pasturage  on  fire,  it  is 
not  necessary  to  proye  any  specific  negligence. 
Gibson  v.  Sonth-Eastcm  RaiUcay  Company,  1 
F.  &  F.  23. 

Damages.] — The  compensation,  in  such  a  case, 
should  be  measured,  as  in  the  case  of  an  un- 
willing yendor.    Ih, 

If  the  company  is  negligent  it  is  responsible 
for  the  injury  that  results  &)m  their  conduct  to 
the  owner  of  the  injured  property,  although  they 
could  not  haye  reasonably  anticipated  that  such 
injury  would  be  caused  by  it.  J^iith  y.  London 
and  SoxUh'  Western  Railway  Conijjany,  svpra. 


2.  In  bespect  of  Fabticulab  Wobkb. 

a.  Stations. 

Power  to  take  Land  for  Building.  V-Under 

the  words  "  railway  and  works,"  in  the  Railways 
Clauses  Act  (8  Vict.  c.  20),  s.  3,  a  railway  company 
has  a  right,  by  the  compulsory  powers  of  their 
act,  to  take  a  piece  of  land  for  the  purpose  of 
building  a  station.  Cother  y.  Midland  Rail- 
way Citmpany,  2  Ph.  469  ;  17  L.  J.,  Ch.  235. 

By  a  clause  in  a  railway  act,  after  reciting 
that  plans  and  sections  of  the  widenings,  en- 
largements and  other  works  proposed  to  be 
made,  describing  the  lands  intended  to  be  taken 
or  used  for  the  purposes  of  such  widenings  and 
enlargements,  and  for  the  stations,  works  and 
conyeniences  to  be  connected  therewith,  and 
also  books  of  reference,  had  been  deposited  with 
the  clerks  of  the  peace,  the  company  was  em- 
powered to  "  widen,  alter,  enlarge,  and  complete 
their  railway  and  other  works,  in,  upon  or  oyer  the 
lands  delineated  on  the  plans  and  described  in 
the  books  of  reference,  and  to  enter  upon,  take 
and  use  such  of  the  lands  described  upon  the 
plans,  and  in  the  books  of  reference,  as  might 


be  necessary  for  such  purposes,  and  to  purchase 
and  acquire  any  easement,  right  or  limited  in- 
terest upon,  oyer,  through  or  in  any  of  the 
lands  : " — Held,  that  this  authorized  the  build- 
ing of  a  station  upon  part  of  the  lands  de- 
scribed, and  not  only  such  works  as  were 
necessary  for  the  mere  widening  of  the  railway, 
the  station  being  necessary  for  the  public  con- 
yenience.  London  and  Rlackwall  Railway 
Company  y.  Limehouse  Board  of  Works,  3  Kay 
&  J.  123  ;  26  L.  J.,  Ch.  164. 

*<  First-Class  Station."]— On  the  purchase  of 
land  by  a  railway  company  in  1838,  the  com- 
pany coyenanted  with  the  landowners  that  a 
piece  of  the  land  purchased  should  for  ever 
thereafter  be  used  as  a  first-class  station.    The 
station  was  built,  and  the  railway  was  com- 
pleted in  1842  ;  the  railway  company  was  for- 
wards made  part  of  a  company  with  a  much 
greater  length  of  railway.    In  1869  the  land- 
owner filed  a  bill  to  compel  the  company  to 
build  a  larger  station  and  to  stop  all  trains  at 
that  station  : — Held,  that  as  the  existing  station 
had  not  been  objected  to,  and  had  remained  for 
many  years,  and  as  the  passengers  were  not 
numerous,  the  court  would  not  compel  a  larger 
station  to  be  built ;  but  that  as  many  trains  as 
stopped  at  any  other  station  between  the  termini 
of  the  original  railway,  excepting  mail,  express 
and  special  trains,  must  stop  at  this  station. 
Hood  y.  North'Eastem  Railway  Company,  5 
L.  R.,  Ch.  525  ;  23  L.  T.  206  ;  18  W.  R.  473. 

At  Partlonlar  Plaoe.]— A  contract  entered 
into  by  a  railway  company  with  a  landowner 
to  build  a  railway  station  at  a  particular  spot, 
nothing  being  said  as  to  the  user  of  the  station, 
or  the  degree  of  conyenlence  and  accommodation 
to  be  afforded  by  it,  is  too  yague  and  indefinite 
to  be  enforced  by  decree  for  specific  perform- 
ance ;  but  the  court  will  giye  damages  for  the 
breach  of  such  contract,  and  in  assessing  those 
damages  will  give  the  landowner  the  benefit  of 
all  such  presumptions  as,  according  to  the  rules 
of  law,  are  made  against  wrongdoers.  Wilson 
y.  Northampton  arid  Banbury  Junction  Rail- 
way Comjmny,  9  L.  R.,  Ch.  279 ;  43  L.  J.,  Ch. 
503  ;  30  L.  T.  147  ;  22  W.  R.  380. 

By  Lessees  of  Coyenantor8.]-~A  railway  com- 
pany purchased  lands  from  C.,  and  agi^sod  to 
erect  a  station  at  A.,  and  that  the  trains  should 
stop  there  for  passengers  and  luggage.  They 
entered  into  possession  of  the  lands  before  the 
conyeyance  was  executed,  but  did  not  erect  a 
station,  and  C.  served  a  writ  of  ejectment  upon 
them.  The  company  then  filed  their  biU  against 
C.  praying  for  the  specific  performance  of  the 
contract.  A  decree  was  made  ordering  specific 
performance,  and  that  C.  should  execute  a 
proper  conveyance  of  the  lands,  and  that  such 
conveyance  should  contain  a  covenant  by  the 
company  to  erect  the  station,  and  that  trains 
should  stop  there  for  passengers  and  luggage. 
This  conveyance  was  duly  executed.  Under 
acts  of  parliament  of  1867  and  1873,  confirm- 
ing agreements  between  the  company  and  the 
S.  W.  company,  the  latter  company  were  em- 
powered to  take  a  lease  for  1,000  years  of  the 
S.  railway,  and  to  work  it,  and  were,  during  such 
lease,  to  be  liable  to  all  duties  and  obligations 
to  which  the  S.  company,  if  the  acts  had  not 
been  passed,  would  be  subject  and  liable.     No 
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station  was  erected.  On  bill  filed  by  C.  against 
both  companies  :— Held,  that  though  the  S.  W. 
company  were  necessary  parties  to  the  suit,  no 
case  whatever  had  been  made  out  against  them, 
inasmuch  as  they  were  not  bound  either  in  law 
or  in  equity  by  the  covenant  entered  into  by  the 
S.  company  with  C.  to  erect  a  station,  but  that 
they  would  be  bound,  when  the  station  was 
made,  to  stop  their  trains  there.  Churchill  v. 
SalUbury  and  Dorset  Itailway  Company^  23 
W.  K.  8U4  (varying  32  L.  T.  216  ;  23  W.  R. 
534). 

Conditioii  of.] — See  Oabriebs. 

b.  Sidingv. 

Taking  Land  for.]~Land  within  the  limits  of 
dcTiation  in  the  deposited  plans  and  sections, 
bat  not  actually  taken  in  tne  first  instance  by 
the  company,  may  be  taken  for  the  purposes  of 
making  a  siding,  so  as  to  give  local  traffic  an  in- 
gress on  to  the  main  line.  Dylar,  In  re,  1  Jur., 
N.  S.  975. 

Conitraetion  of  Act— Public  XTse.j—A  rail- 
way act  provided  *^  that  it  should  not  be  law- 
ful for  the  company  to  make  or  establish  any 
pablic  station,  yards,  wharves,  waiting,  loading 
or  unloading  places,  warehouses  or  other  build- 
ings and  conveniences  for  the  depositing,  re- 
ceiving, loading,  or  keeping  any  passengers  or 
fsattle,  or  any  goods,  articles,  matters  or  things 
upon  the  estate  of  G.,  without  his  consent :" — 
Meld,  that  the  word  "  public  "  did  not  neces- 
sarily override  the  whole  sentence,  and  that,  if 
it  did,  then  that,  from  the  subsequent  clauses, 
every  convenience  connected  with  the  railway 
must  be  considered  as  for  the  public  use.  Gor- 
don  V.  Cheltenham  and  Great  Western  Union 
Railway  Comjiany,  5  Beav.  229  ;  2  Railw.  Cas. 
800. 

Agreement  with  Landowner  —  Specific  Per- 
formance.]— A  railway  company  agreed  with  a 
landowner,  through  whose  estate  the  railway 
would  pass,  to  construct  and  maintain  a  siding 
connected  with  their  railway  at  B.,  together 
with  all  necessary  approaches  thereto  for  public 
use,  for  the  reception  and  delivery  of  goods  : — 
Held,  that  specific  performance  could  be  decreed 
of  the  agreement  to  construct  the  siding  and 
approaches  without  decreeing  the  company  to 
maintain  them  when  made.  Lytton  v.  Great 
Northern  Railway  Company,  2  Kay  &  J.  394  ;  2 
Jur.,  N.  S.  436. 

Held,  also,  that  the  agreement  did  not  bind 
the  company  to  erect  sheds,  or  to  keep  one  of 
their  ser?ants  In  attendance  at  the  siding  ;  but 
that  it  obliged  the  company  to  construct  a 
proper  siding,  with  approaches  and  a  wharf  or 
raised  platform  for  the  loading  or  unloading  of 
goods.    Ih, 

Thongh  0£for  of  Money  Payment.]-— A 

raUway  company  having  contracted  to  make  a 
siding  for  the  plaintiff  on  his  land,  offered  a 
money  payment  instead,  but  specific  perform- 
ance of  the  agreement  was  decreed.  Green  v. 
West  Cheshire  Railway  Company,  13  L.  R.,  Eq. 
44  ;  41  L.  J.,  Ch.  17  ;  25  L.  T.  409  ;  20  W.  R. 
64. 

Inetead  of  Damages.] — A  railway  com- 


pany, as  compensation  for  injury  to  the  plain- 
tiff's mill  by  the  construction  of  their  railway, 
agreed  to  lay  down  a  siding  from  their  line  to 
the  mill.  The  siding  was  made,  but  the  plaintiff 
not  having  used  it,  the  railway  company  re- 
moved the  points,  undertaking  by  a  letter  of  the 
2nd  March,  1871,  to  replace  them  on  receiving 
sufficient  notice  of  an  intention  to  use  the  siding. 
In  November,  1879,  the  siding  not  having  been 
used,  the  railway  company  removed  the  rails, 
and  the  plaintiff  having  required  them  to  be  re- 
placed, its  secretary,  on  the  27th  November, 
1879,  wrote  to  the  plaintiff  that  the  rails  had 
been  removed  under  misapprehension,  and  would 
be  replaced  at  once,  or  that  the  directors  would 
undertake  to  do  so  at  any  time  when  called  on. 
By  regulations  of  the  Board  of  Trade,  issued  in 
July,  1879,  railway  companies  were  required  to 
provide  signals,  &c.,  on  the  opening  of  any  siding 
or  branch  line  which  had  not  been  in  use  before 
that  time.  On  the  17th  September,  1880,  the 
plaintiff  required  the  railway  company  to  re- 
place the  siding.  On  the  19th  of  October  the 
secretary  replied,  requiring  the  plaintiff  to  in- 
demnify the  directors  against  the  expenses  occa- 
sioned by  the  regulations  of  the  board,  in  con- 
sequence of  the  non-user  of  the  siding,  if  he 
required  it  to  be  replaced.  The  plaintiff's  soli- 
citors refused,  and  having  again  required  the 
siding  to  be  replaced,  on  the  5th  of  January, 
1881,  wrote  to  the  secretary  that  unless  in  that 
month  the  plaintiff  should  be  fully  compensated 
for  the  injury  and  expense  sustained  by  him 
from  the  construction  of  the  railway,  proceed- 
ings would  be  taken  to  recover  full  compensa- 
tion. The  secretary  replied  on  the  19th  of 
January,  denying  the  liability  of  the  company 
in  respect  of  a  right  never  used,  and  on  which 
the  plaintiff  apparently  placed  no  value.  In  an 
action  for  specific  performance  of  the  agreement 
to  replace  the  siding  : — Held,  first,  that  the  non- 
user  of  the  siding,  and  the  expenses  caused 
thereby,  under  the  regulations  of  the  Board  of 
Trade,  were  not  a  defence  to  the  action,  and  that 
the  company  was  not  entitled  to  any  indemnity 
against  those  expenses.  Todd  v.  Midlajid  Great 
Western  Rmlway  Company,  9  L.  R.,  Ir.  85. 

Held,  secondly,  that  the  plaintiffs  were  en- 
titled to  a  decree  to  replace  the  siding  and  keep 
it  in  working  order,  the  court  considering 
damages  an  insufficient  remedy.    Ih, 

What  iB  Sufficient  Performance.] — When  a 
railway  company  was  bound  by  its  act  to  make 
a  good  and  sufficient  siding  on  a  specified  field 
of  an  owner  who  had  opposed  the  bill : — Held, 
that  the  obligation  was  not  broken,  though  the 
company  took  for  other  purposes  so  much  of  the 
specified  field  as  not  to  leave  any  to  furnish  ac- 
cess from  the  siding  to  an  adjoining  road  with- 
out passing  over  the  land  taken,  or  out  of  the 
specified  field.  Dowling  v.  Pontyjtool,  Caerleon 
and  Nexoport  Raihcay  Company,  18  L.  R.,  Eq. 
714  ;  43  L.  J.,  Ch.  761. 

o.  Bridges  and  Alteration  of  Boads. 

Mandatory  Proceedings  to  Construct  oyer 
Line.] — ^A  mandamus  will  not  lie  to  compel  a 
railway  company  to  construct  a  bridge  in  lieu  of 
a  level  crossing  pursuant  to  an  order  of  the 
Board  of  Trade,  wnere  it  appears  that  the  com- 
pany is  wholly  without  funds,  and  has  not  the 
means  of  providing  the  money  required  for  that 
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purpose.  Bristol  and  North  S&mernet  Railway 
Cowpany,  In  re,  3  Q.  B.  D.  10 ;  47  L.  J.,  Q.  B. 
48  ;  37  L.  T.  527 ;  26  W.  R.  236. 


Option.  J— Under  8  &  9  Vict.  c.  20  (Rail- 


way  Clauses  Act,  1845)  s.  46,  a  railway  has 
the  option,  when  its  line  of  railway  crosses 
a  turnpike-road  or  a  public  highway  (except 
when  otherwise  provided  by  the  special  act), 
either  to  carry  the  road  over  the  railway  or  tlie 
railway  over  the  road.  A  mandamus  to  command 
a  company  to  do  one  of  these  two  things,  is 
therefore  defective  unless  it  shews  on  the  face  of 
it  circumstances  which  establish  the  impossibility 
of  the  company  exercising  this  option.  Reg,  v. 
Soiitli^Eastem  Railway  Covijjaiiy,  4  H.  L.  Cas. 
471 ;  17  Jur.  931.  Affirming  17  Q.  B.  485  ;  20 
L.  J.,  Q.  B.428;  15  Jur.  871. 

Height,  Span,  and  Approaches.] — A  rail- 

wajy  company,  before  applying  for  a  deviation 
act,  deposited  with  the  clerk  of  the  peace  for 
the  county  plans  and  sections  of  the  proposed 
line,  and  cross  sections,  shewing  the  manner  in 
which  roads  were  to  be  carried  over  the  line.  On 
one  of  these  sections,  No.  3,  were  delineated  the 
manner  in  which  it  was  proposed  to  carry  a  road 
at  1.  over  the  line  by  a  bridge,  and  the  proposed 
inclination  of  the  altered  line  of  road.  The  de- 
viation act,  when  obtained,  incoiporated  the 
Railways  Clauses  Act,  and  enacted  that  it  should 
be  laT^l  for  the  company  to  construct  the 
bridges  for  carrying  the  railway  over  any  roads, 
or  for  carrying  any  i-oads  over  the  railway,  of 
the  heights  and  spans  and  in  the  manner  shewn 
on  the  sections  deposited.  The  company  made 
the  line,  and  at  I.  deviated  two  feet  vertically 
from  the  level  marked  on  the  plans.  They 
carried  the  road  over  the  line  on  a  bridge  of  the 
proposed  height  and  span,  but  with  a  different 
inclination  of  the  altered  road.  A  mandamus 
having  issued,  commanding  the  company  to  make 
the  bridge  and  carry  the  road  oyer  it  in  con- 
formity with  cross  section.  No.  3,  and  at  the 
rat€s  of  inclination  delineated  thereon  as  the 
rates  of  inclination  of  the  road  when  altered : — 
Held,  first,  that  the  exhibition  of  the  plans  and 
sections  imposed  no  obligation  on  the  company, 
except  in  so  far  as  the  plans,  &c.  were  incorporated 
in  the  act.  Reg,  v.  Caledonian  Raihcay  Com- 
pany, 16  Q.  B.  19  ;  20  L.  J.,  Q.  B.  147  ;  16  Jur.  396. 

Held,  secondly,  that  nothing  in  8  &  9  Vict. 
c.  20,  rendered  the  cross  sections  obligatory  on 
the  company.    Ih, 

Held,  thirdly,  that  if  the  special  act  was  obli- 
gatory (which,  semble,  it  was  so  far  as  regarded 
the  height  and  spans  of  the  bridges),  the  obli- 
gation did  not  extend  to  the  rates  of  inclination 
of  the  altered  road,  and  that  the  mandatory  part 
of  the  writ  going  in  this  respect  beyond  the 
obligation  imposed  by  law,  the  writ  was  bad 
altogether.    Ih, 

Where,  in  consequence  of  a  company  raising 
the  level  of  their  railway  within  the  limits  of 
vertical  deviation,  it  became  necessary  to  raise 
the  height  of  a  bridge  over  which  a  road  was  to 
be  carried  : — Held,  that  there  was  no  restriction 
as  to  the  powers  of  the  company  to  alter  the 
levels  of  the  approaches  to  the  bridge,  provided 
the  land  to  be  affected  was  included  in  the  plans 
and  sections  deposited,  or  mentioned  in  the 
books  of  reference,  and  that  full  satisfaction 
was  made  to  all  parties  interested  for  the  damage 
sustained,      litadmcr  v.  London   and  Xorth- 


Wcstern  Railway  Comjmny,  1  Mac.  &  G.  112 ; 
1  Hall  &  T.  161  ;  18  L.  J.,  Ch.  432  ;  13  Jur.  327. 
By  s.  41  of  a  railway  act,  it  was  enacted,  that 
where  any  part  of  any  road  should  be  rendered 
impassable  by  the  operations  for  making  the 
railway,  the  company  should  cause  another  road 
to  be  made  as  convenient,  and  in  the  case  of  a 
turnpike-road,  the  temporary  road  should  be  set 
out,  and  the  principal  road  restored  within  six 
months  from  the  commencement  of  the  opera- 
tion. By  s.  42,  where  the  railway  should  cross 
any  turnpike-road,  either  the  turnpike-road 
should  be  carried  over  the  railway,  or  the  railway 
should  be  carried  over  the  turnpike-road,  by 
means  of  a  bridge,  of  such  construction  as  is 
thereinafter  mentioned.  By  s.  47,  where  any 
bridge  shall  be  erected  for  carrying  any  turnpike- 
road  over  the  railwi^y,  the  road  over  such  bridge 
shall  be  formed,  and  shall  at  all  times  be  con- 
tinued of  such  width,  as  to  leave  a  clear  space 
between  the  fences  of  such  road  of  not  less  than 
fifteen  feet.  The  company  lifted  the  road  over 
the  railway  by  a  bridge,  thirty  feet  wide  between 
the  parapets,  and  with  approaches  twenty-four 
feet  wide  : — Held,  that,  though  that  part  of  the 
road  which  might  strictly  be  called  the  bridge, 
need  not  be  wider  than  fifteen  feet,  the  doctrine 
that  the  approaches  form  part  of  the  bridge  did 
not  apply  in  this  case.  Reg.  v.  BirmingJiam 
and  Cfloiiccster  Railway  Company,  1  G.  &  D. 
324  ;  4  Jur.  966. 

Ascent  of    Bridge.]  —  The    proviso  in 


8  &  9  Vict.  c.  20,  s.  16,  that  in  the  exercise  of 
their  powers  the  company  shall  do  as  little 
damage  as  may  be,  and  shall  make  satisfaction 
to  all  parties  interested  for  all  damages  sustained 
by  them,  applies  only  to  cases  of  damage  to 
individuals  for  which  compensation  may  be 
made,  and  does  not  control  the  enactment  in 
s.  50,  as  to  the  ascent  of  bridges  over  the  line. 
R^g,  V.  Uast  and  West  India  Doeks  and  Bir- 
mingkam  Junction  Railway  Company,  2  £1.  &  Bl. 
406  ;  22  L.  J.,  Q.  B.  380  ;  17  Jur.  1181. 


Impossibility  of  Performance.]— A  local 


board  of  health  withdrew  its  opposition  to  a 
railway  bill  upon  the  insertion  in  the  act  of  a 
clause  providing  that  no  bridge  carrying  a  road 
over  the  railway  within  their  district  should  have 
an  approach  with  a  slope  of  more  than  one  in 
thirty.  The  making  a  slope  of  one  in  thirty  re- 
quired an  encroachment  on  the  land  of  a  person 
who  obtained  an  injunction  to  prevent  such  en- 
croachment, and  the  company  thereupon  made  a 
bridge  with  a  slope  of  one  in  twenty : — Held, 
that  the  company  must  not  have  a  bridge  with 
a  slope  of  more  than  one  in  thirty,  and  that  it 
was  no  answer  to  say  that  this  requisition  could 
not  be  complied  with  without  stopping  the  rail- 
way. Att.-Oen.y,  Mid-Kent  Railway  Company 
and  South-Eastern  Railway  Com2)any,  3  L.  K., 
Ch.  100;  16  W.  R.  258. 

Oyer  other  Railway — Consent  of  Owner.] — 
By  an  act  a  company  was  empowered  to  make  a 
railway  over  lands  to  a  certain  point ;  and  it 
was  enacted  that  nothing  in  the  act  should 
authorize  the  company  to  enter  the  lands  of  any 
person,  without  the  previous  consent  of  the 
owner ;  and  that,  in  every  case  in  which  the 
railway  should  cross  any  other  railway,  the  com- 
munication between  the  two  railways,  in  case  of 
disagreement,  should  be  made  in  such  manner 
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as  should  be  directed  by  two  engineers  (one  to 
be  chosen  by  each  party)  and  an  umpire,  whose 
decision  should  be  binding  on  all  parties ;  pro- 
vided, that  the  engineer  of  the  company,  if  the 
owner  of  the  railway  to  be  crossed  should,  for 
twenty-one  days  after  notice,  neglect  to  appoint 
an  engineer  on  his  behalf,  should  have  power  to 
make  such  communication  as  he  should  think 
proper;  that  the  company  should  make  satis- 
faction for  damage  occasioned  by  such  crossing, 
and  should  have  full  power  at  all  times  to  cross 
such  railway  by  means  of  such  communication  : 
— Held,  that  the  consent  in  writing  of  the  owner 
of  a  railway  intended  to  be  crossed  by  another 
railway  was  necessary.  Clarence  Railway  CoiJi' 
pany  t.  Great  North  of  England^  Clarence  and 
Hartlepool  Junction  Railway  Company,  13 
M.  &  W.  706 ;  3  Railw.  Cas.  426 ;  7  Jur.  65 ; 
S.  P.  and  S.  C,  3  G.  &  D.  389  ;  4  Q.  B.  46 ;  12 
L.  J.,  Q.  B.  145. 

Orar  Xiy«n — ^Votie^s  to  Owners.] — In  an  action 
by  an  owner  of  a  vessel  navigating  a  public  river, 
against  a  railway  company,  the  declaration 
charged  the  company  with  filling  up  and  ob- 
structing a  part  of  the  bed  of  the  river,  penning 
back  the  water,  and  preventing  it  from  flowing 
in  its  accustomed  channel  and  course  in  so  ample 
a  manner  as  it  otherwise  would  have  done,  and 
preventing  the  plaintiff  from  passing  along  and 
navigating  that  part  of  the  river.  Plea,  that  the 
company  had  done  the  matters  complained- of 
nnder  their  special  act,  and  under  the  Lands 
Clauses  Act  and  the  Railways  Clauses  Act ;  that 
plans  and  books  of  reference  were  deposited  with 
the  cleric  of  the  peace  ;  that  the  part  of  the  bed 
el  the  river  which  was  obstructed  was  among  the 
lands  delineated  on  the  plans,  and  described  in 
the  books  q;f  reference ;  and  that  the  company, 
for  the  purpose  of  constructing  the  railway,  and 
under  and  by  virtue  of  the  powers  and  provisions 
mentioned  in  their  special  act  and  the  acts  of 
parliament  therewith  incorporated,  and  not 
•otherwise,  entered  upon  the  same  part  of  the  bed 
of  the  river,  and  constructed  part  of  the  railway 
thereon,  the  same  being  necessary  for  the  purpose 
of  making  the  railway.  Issue  thereon : — Held, 
that  the  company  was  not  bound  under  their 
plea  to  shew  that  all  notices  required  by  the  acts 
for  the  purchase  of  such  part  of  the  river  from 
the  owners  of  the  bed  of  it  had  been  given,  and 
all  other  things  done  which  were  requisite  to  vest 
that  part  of  the  bed  of  the  river  in  the  company. 
Abraham  v.  Great  yorthern  Railway  Company, 
16  Q.  B.  586  ;  20  L.  J.,  Q.  B.  322  ;  15  Jur.  855. 

What  Bivers.]— Held,  secondly,  that  the 

first  clause  of  s.  16  of  8  &  9  Vict.  c.  16,  includes 
navigable  rivers  as  well  as  rivers  not  navigable, 
and  therefore  the  company  was  authorized  by  it 
to  construct  their  railway  \xyon  the  bed  of  the 
navigable  part  of  the  river,    /ft. 

Baftasal  to  Construct — ^Remedy.]— A  company 
was  required  to  construct  a  bridge  over  a  public 
river,  so  as  to  leave  the  same  width  of  waterway 
onder  the  same  as  then  existed  at  the  point 
where  the  river  was  crossed,  and  so  that  there 
should  be  a  clear  height  of  five  feet  above  the 
ordinary  level  of  the  river  :  provided,  that,  after 
notice  given  to  the  company  by  an  owner  or 
occupier  of  lands  adjoining  the  railway,  that  the 
bridge  was  not  made  according  to  the  true  intent 


and  meaning  of  the  act,  it  should  be  lawful  for 
such  owner  or  occupier  to  apply  for  and  obtain 
an  order  from  a  justice  of  the  peace,  enabling 
such  person  to  make  such  bridge  accordingly,  the 
expenses  to  be  defrayed  by  the  company.  The 
company  was  constructing  a  bridge  wMch  did 
not  comply  with  either  of  these  provisions,  where- 
upon a  landowner  gave  them  notice,  requiring 
them  to  construct  a  bridge,  leaving  the  former 
width  of  waterway,  and  the  clear  height  of  five 
feet  above  the  water,  in  the  terms  of  the  act. 
The  company  replied  that  they  would  do  the 
fii'st,  and  would  accept  process  as  to  the  second. 
They  afterwards  made  the  bridge  of  the  required 
height,  and,  to  preserve  the  same  width  of  water- 
way, commenced  cutting  the  banks  of  the  river, 
which  they  afterwards  discontinued.  To  subse- 
quent applications  to  proceed  with  the  work  they 
returned  no  answer : — Held,  that  these  facts 
amounted  to  a  refusal  to  do  what  was  demanded, 
and  that  the  applicant  was  entitled  to  a  manda- 
mus, notwithstanding  the  powers  given  Lim  of 
applying  to  a  justice.  Reg.  v.  Norwich  and 
Brandon  Railway  Company,  4  Railw.  Cas.  112  ; 
3  D.  &  L.  386  ;  15  L.  J.,  Q.  B.  24. 

Mode  of-  Constmetion  —  Birootion   of 


Owners.] — A  railway  company  had  power  by 
their  act  to  cross  a  river,  the  property  of  certain 
persons,  by  the  erection  of  a  viaduct.  By  a 
clause  to  protect  the  proprietors  of  the  river,  it 
was  enacted,  that  between  certain  points  the 
works  incident  to  the  construction  of  the  railway 
should  be  made  under  the  direction  of  the  pro- 
prietors, and  according  to  plans  to  be  submitted 
and  approved  by  their  engineer  before  com- 
mencement of  the  work.  The  com^ny  required 
the  viaduct  to  be  built  on  piles  dnven  into  the 
river ;  the  proprietors  objected  that  it  should  be 
done  by  a  viaduct  of  one  span  or  arch  : — Held, 
that  the  company  was  not  restricted  to  that  mode 
of  construction,  but  might  carry  the  viaduct 
according  to  the  terms  of  their  act,  without  doing 
any  permanent  damage  to  the  proprietors  of  the 
river.  Birmingham  Waterworks  Company  v. 
London  and  North-  Western  Railway  Company, 
4  L.  T.  398. 

Over  Beads.  ]~0n  the  plans  deposited  by  the 
promoters  of  a  railway  with  the  clerk  of  the 
peace,  a  bridge  of  which  it  was  proposed  to  carry 
the  line  across  a  turnpike  road  was  described  as 
having  a  span  of  forty-five  feet: — Held,  that 
under  the  Railways  Clauses  Act,  s.  13,  the  com- 
pany was  bound  to  make  an  arch  conformably  to 
the  description  in  the  plan,  and  was  not  at  liberty 
to  build  it  with  a  span  of  only  thirty-five  feet. 
At t.' Gen.  v.  Tewkesbury  and  Malvern  Railway 
Company,  1  De  G.,  J.  &  S.  423  ;  32  L.  J.,  Ch. 
482  ;  8  L.  T.  682. 

A  bridge,  foiming  part  of  the  line  of  railway 
itself,  is  an  engineering  work,  within  s.  14.    lb. 

The  effect  of  8  &  9  Vict.  c.  20,  s.  51,  taken  in 
conjunction  with  s.  49,  is,  that  if  the  average 
available  width  for  the  passage  of  carriages  on 
any  road  is  more  than  thirty-five  feet,  the  road 
may  be  narrowed  to  thirty-five  feet  under  the 
arch ;  where  it  is  less,  the  arch  may  be  made 
the  same  width  as  the  road,  so  that  it  be  not  less 
than  twenty  feet  wide  ;  if  the  road  is  afterwards 
widened,  the  arch  must  be  widened  in  propor- 
tion up  to,  but  not  beyond,  thirty-five  feet. 
Reg.  V.  Rigby,  6  Railw.  Cas.  479  ;  14  Q.  B.  687  ; 
,  19  L.  J.,  Q.  B.  153  ;  14  Jur.  329. 
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In  this  reckoDing,  footpaths  are  not  to  be  taken 
into  account.    iJ. 

By  its  special  act,  passed  in  1872,  a  railway 
company  whose  line  was  made  in  1857,  was  au- 
thorized to  divert  a  road  crossing  its  line  on  the 
level,  and  to  carry  it  under  the  line  by  a  bridge, 
and  the  soil  of  the  diverted  ix)ad  was  to  belong 
to  the  company.  The  new  road  and  bridge  were 
to  be  in  accordance  with  the  deposited  plans  and 
sections,  which  shewed  a  total  height  from  the 
road  to  the  rails  on  the  bridge  of  16  ft.  3  in.,  but 
did  not  mention  the  height  of  headway.  The 
special  act  incorporated  th^  Lands  Clauses  Act, 
1845,  and  the  Railways  Clauses  Act,  1845 
(s.  49  of  which  provides  that  all  bridges  shall 
have  a  headway  of  fifteen  feet),  and  it  pro- 
vided that  nothing  in  the  special  act  should 
exempt  the  company  from  the  provisions  of  the 
general  acts.  It  also  gave  the  company  power 
to  deviate  from  the  deposited  sections  to  the  ex- 
tent of  five  feet.  The  company,  without  alter- 
ing the  levels  of  the  line  (no  such  alteration 
being  shewn  on  the  deposited  plans),  made  the 
bridge  of  the  prescribed  height  of  16  ft.  3  in., 
but  with  a  headway  of  only  fourteen  feet,  and 
that  partly  gained  by  carrying  the  road  below 
the  level  of  the  adjoining  land,  so  that  at  times 
it  was  flooded  from  an  open  ditch  near  the  line, 
and  became  impassable.  If  the  surface  of  the 
road  was  raised  one  or  two  feet,  all  serious  in- 
convenience from  flooding  would  be  removed, 
and  a  headway  of  twelve  or  thirteen  feet  would 
be  sufficient  for  the  traffic  of  the  district.  On 
an  information  at  the  relation  of  the  road  sur- 
veyors : — Held,  that  the  attorney-general  was 
entitled  to  an  injunction  restraining  the  com- 
pany from  making  or  maintaining  the  bridge 
with  less  headway  than  fifteen  feet,  or  any 
bridge  which,  by  reason  of  the  road  thereunder 
being  of  too  Iowa  level,  might  cause  the.road  to  be 
flooded.  Att,'Ge7i,  v.  F^i-niess Railway  Covii)an\j^ 
47  L.  J.,  Ch.  776  ;  38  L.  T.  555 ;  26  W.  R.  650. 

For  FurpoBes  of  Station.] — By  local  acts, 
paving  commissioners  of  a  parish  were  cm- 
powered  to  remove  obstructions  from  houses  and 
buildings  abutting  near  any  streets  which,  in 
their  judgment,  should  obstruct  the  circulation 
of  light  and  air,  or  be  inconvenient  to  passen- 
gers. An  act  establishing  the  Northern  and 
£astern  Railway  Company  empowered  them  to 
construct  arches  over  the  railway,  or  other  works, 
streets,  &c.,  and  upon  the  railw^ay,  or  any  lands 
adjoining  or  near  thereto,  to  erect  stations.  By 
another  act,  amending  the  former,  the  company 
was  empowered  to  provide  a  station  and  depdt 
near  the  London  terminus  of  the  Eastern  Coun- 
ties Railway ;  and  it  was  enacted,  that  all  the 
"  clauses,  powers,  provisions,  directions,  regula- 
tions," &c.,  contained  in  the  former  act  should 
apply  to  the  purchase  of  land  and  buildings  for 
the  railway  and  also  for  the  station.  It  was  also 
enacted  that  nothing  in  that  act  should  extend  to 
prejudice,  derogate  from,  &c.,  the  privilege  of  any 
parish  over  which  the  railroad  should  pass,  under 
the  local  acts  : — Held,  that  the  Northern  and 
Eastern  Counties  Railway  Company  was  em- 
powered by  the  above  acts  to  arch  over  public 
thoroughfares  in  the  parish  not  only  for  the  con- 
struction of  the  railway  itself,  but  also  for  the 
erection  of  a  station.  Att.-Oen,  v.  Eastern 
Counties  Mailway  Company j  10  M.  &  W.  263  ; 
12  L.  J.,  Ex.  106.  See  S.  C,  2  Railw.  Cas. 
823. 


Lowering  Road.] — A  company  was  empowered 
to  raise  or  lower  any  roads  or  ways,  in  order  the 
more  conveniently  to  carry  the  same  over  or 
under,  or  by  the  side  of  the  railway  ;  and  where 
any  bridge  should  be  erected  by  the  company 
over  any  public  carriage-road,  not  being  a  turn- 
pike-road, the  centre  of  the  arch  must  be  of  a 
height  from  the  surface  of  the  road  of  not  less 
than  sixteen  feet.  Nothing  in  the  act  was  to  dero- 
gate from  any  of  the  rights  or  privileges  of  any 
parish  over  which  the  railway  should  pass,  acting 
under  any  local  act.  By  a  local  paving  act  it 
was  enacted,  "that  no  person  shall  alter  the 
form  of  any  pavements  wnich  shall  be  now  made 
by  virtue  of  this  act,  without  the  consent  of  the 
commissioners,  or  in  anywise  encroach  thereon^ 
or  put  up  any  posts,  boards,"  &c. : — Held,  that 
the  company'  was  entitled,  in  carrying  the  rail- 
way by  a  bridge  over  a  street  under  the  control 
of  the  commissioners,  to  lower  the  street  so  as  to 
give  the  height  to  the  centre  of  the  arch  required^ 
by  the  statute.  Beff.  v.  Eastern  Counties  Rail- 
way Comjmny,  3  Railw.  Cas.  22 ;  2  Q.  B.  569 ; 
2  G.  &  D.  1  ;  6  Jur.  820. 

A  company  was  empowered  to  divert,  raise,  sink, 
or  deepen  any  roads,  in  order  to  carry  the  same 
over,  under  or  by  the  side  of  the  railway.  By 
another  act,  enabling  them  to  vary  their  line,  they 
were  authorized  to  carry  the  line  of  railway  across 
a  turnpike-road,  by  means  of  a  bridge  of  the  width 
of  thirty  feet  at  the  least,  and  for  that  purpose 
to  lower  the  bed  of  the  road,  provided,  that  in 
case  it  should  be  expedient  to  lower  the  surface 
of  the  road,  it  should  not  be  lawful  for  the  com- 
pany to  lower  or  alter  the  bed  of  the  road,  unless 
the  same  should  be  lowered  on  both  sides  of  such 
bridge,  so  as  to  leave  a  certain  inclination,  and 
that  the  company  should  make  all  new  fences, 
and  relay  and  reform  the  road.  The  company 
made  a  bridge  thirty  feet  wide,  over  d  turnpike- 
road  forty-two  feet  wide,  consisting  of  thirty 
feet  carriageway,  and  two  footways  of  six  feet 
each.  They  lowered  the  carriageway  of  the 
road,  but  left  the  footways  at  their  original  level. 
On  the  trial  of  traverses  to  a  return  to  a  manda- 
mus which  had  issued  to  the  company  to  reform 
the  road,  and  to  lower  it  the  whole  width  of 
forty-two  feet,  the  jury  found — first,  that  the 
company  had  not  so  lowered  the  road  ;  secondly, 
that  they  had  reformed  the  road  in  compliance 
with  the  act ;  and,  thirdly,  that  the  road  made 
by  the  company  was  more  commodious  to  the 
public  than  if  the  whole  road  had  been  lowered 
to  the  full  width  of  forty-tw^o  feet.  The  Queen's 
Bench  held,  that  the  word  "  road  *'  meant  the 
whole  road,  including  footpaths,  and,  therefore, 
that  the  company  had  not  reformed  the  road  as 
required  by  the  act,  and  that  the  finding  of  the 
jury  upon  the  issue,  as  to  its  being  more  com- 
modious, was  not  sufficient  to  dispense  with  a 
compliance  with  the  language  and  meaning  of 
the  act.  Manchester  and  Leeds  Railway  Com- 
pany v.  Reg,  (in  error),  3  Railw.  Cas.  683 ;  3 
G.  &  D.  269  ;  3  Q.  B.  528. 

Held,  by  the  Exchequer  Chamber,  that  it  was 
not  a  good  return  to  the  mandamus,  that  the  car- 
riage-road and  footpath,  as  they  now  exist,  are 
more  commodious  and  convenient  to  the  public. 
&c.,  than  if  lowered  as  required  by  the  writ. 
Ih. 

But,  held,  that  by  the  words  "  bed  of  the  tum- 
pike-road,"  the  act  intended  that  the  carriage- 
road  only  should  be  lowered,  and  that  the  full 
breadth  of  the  former  carriage-road  was  not  la- 
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tended  to  be  preseired  under  the  bridge,  but  only 
as  to  the  part  of  the  road  lowered  as  it  descended 
to  the  bridge  on  one  side  and  ascended  from  it 
on  the  other.    Ih» 

KTertiiig  PubUe  Boadi.]--The  8  &  9  Vict. 
c  20,  s.  16,  authorizes  the  permanent  diversion 
of  public  roads,  and  not  only  a  temporary  diver- 
sion for  the  purpose  of  constructing  a  railway. 
Phillipps  Y.Londorij  Brighton^  and  South  Coast 
Raihcay  Company,  4  Giff.  46  ;  9  Jur.,  N.  S.  348 ; 
7  L.  T.  663. 

The  powers  conferred  by  8  &  9  Vict.  c.  20,  s.  16, 
must  ht  understood  as  restricted  to  such  acts  as 
are  necessary  to  the  construction  of  the  railway, 
and  do  not  extend  to  acts  done  for  the  saving  of 
ex()ense  or  inconvenience  to  the  com]^>any.  Meg, 
V.  Wycomhe  Itailway  Company ^  2  L.  R.,  Q.  B. 
310  ;  36  L.  J.,  Q.  B.  121 ;  15  L.  T.  610 ;  15  W.  R. 
489;  8B.  &  8.259. 

If  a  railway  crosses  a  highway  without  divert- 
ing it,  a  bridge  must  be  made  for  the  highway 
over  or  under  the  railway,  but  the  highway  may 
be  diverted  to  a  place  where  there  is  a  level 
crossing,  if  the  road  so  diverted  will  be  more 
convenient  than  a  bridge.  Att.-Gen.  v.  Ely, 
JIadd&Mham,  and  Sutton  Railway  Company,  4 
L.  B.,  Ch.  194  ;  38  L.  J.,  Ch.  258. 

Tunpike-road,  what] — Mandamus  to  a  rail- 
way company,  reciting  that  the  railway  crossed 
a  street  and  turnpike-road,  which  was  carried 
over  the  railway  by  a  bridge,  and  that  the 
company  had  made  the  ascent  to  the  bridge 
with  a  greater  degree  of  ascent  and  inclina- 
tion than  one  foot  in  thirty  feet,  contrary 
to  s.  50 ;  and  that  the  company  had  deviated 
from  the  levels  of  their  railway,  as  referred  to 
the  common  datum  line  shewn  in  the  deposited 
plans  and  sections,  to  an  extent  exceeding  two 
feet,  in  the  place  where  the  railway  passed 
through  this  street  and  turnpike-road.  The  writ 
commanded  the  company  to  make  the  ascent  to 
the  bridge  in  conformity  with  8  &  9  Vict.  c.  20, 
and  to  make  the  levels  of  the  railway,  as  referred 
to  the  common  datum  line,  and  as  directed  in 
the  deposited  plans  and  sections.  The  road  was 
a  public  carriage-road,  but  not  a  turnpike-road, 
and  the  ascent  was  no  greater  than  was  allowed 
by  s.  50,  in  the  case  of  a  public  carriage-road  : — 
Held,  that  as  the  first  part  of  the  writ  failed, 
the  prosecutor  could  not  have  a  peremptory 
mandamus  for  the  other  part  against  the  com- 
pany. Beg,  V.  Ukut  and  West  India  Docks  and 
Birmingham  Junction  Railway  Campany,  2 
El.  &  Bl.  466  ;  22  L.  J.,  Q.  B.  380  ;  17  Jur.  1181. 

A  carriage-road  is  not  a  turnpike-road,  unless 
it  is  repaired  by  trustees  out  of  tolls  payable  by 
passengers  along  it.    Ih, 

Property  in  Old  Boad.]->Where  a  railway 
company,  having  made  a  substituted  road,  in- 
closed and  took  possession  of  the  portion  of  the 
old  road  which  had  ceased  by  the  diversion  to 
form  part  of  the  turnpike-road : — Held,  that 
there  was  nothing  in  the  Turnpike  Act  (3  Geo.  3, 
c.  126),  or  in  8  &  9  Vict.  c.  20,  s.  16,  to  place  the 
company  in  the  position  of  trustees  of  the  sub- 
stituted road  so  as  to  transfer  to  them  the  soil  of 
the  old  road.  Salisbury  (^Marquis')  v.  Great 
Northern  Railway  Company,  5  G.  B.,  N.  S.  174 ; 
28  L.  J.,  C.  P.  40  ;  5  Jur.,  N.  S.  70. 

Snbttitntiiig  other  Beads.]— Sects.   53,   65, 


56  of  8  &  9  Vict.  c.  20,  with  respect  to  the  cross- 
ing of  roads,  or  other  interference  therewith,  arc 
applicable  to  the  interference  with  roads  inci- 
dentally, and  do  not  apply  where  the  object  of 
the  special  act  is  to  change  the  nature  of  that 
road  substantially.  Tanner  v.  South  ^^'a^es 
Railway  Company,  5  El.  &  Bl.  618  ;  25  L.  J., 
Q.  B.  7  ;  1  Jur.,  N.  S.  1215. 

A  railway  act  provided,  that,  where  any  part 
of  any  road  should  be  cut  through,  taken,  d:c.,  in 
exercise  of  the  powers  given  to  the  company, 
they  should  first  make  another  road  instead 
thercof,  as  convenient  for  passengers  and  car- 
riages as  the  former  road  ;  and  that,  where  such 
road  was  turnpike,  *'the  substituted  road,  if 
temporary,  shall  be  set  out  and  made,  and  the 
principal  road  shall  be  ix^stored,  within  six 
calendar  months  after  the  commencement  of  the 
operation ; "  and  that,  where  any  bridge  should 
be  erected  for  carrying  any  turnpike-road  over 
the  railway,  "  the  road  over  such  bridge  "  should 
be  not  less  than  fifteen  feet  wide.  The  level  of 
the  ascent  of  every  such  bridge  was  also  regu* 
lated.  The  company  made  a  bridge  fifteen  feet 
wide,  with  approaches  at  each  end  (187  and  126 
yards  long  respectively),  for  conveying  a  turn- 
pike-road over  the  railway,  and  took  part  of  the 
former  tumpike-road  for  the  purpose  of  making 
the  approaches,  which  were  carried  along  and 
within  the  space  which  that  road  had  occupied. 
On  a  mandamus  to  the  company  to  make  and 
restore  such  part  of  the  tumpikc-road  according 
to  the  statute,  alleging  that  the  trustees  of  the 
road  had  duly  required  them  to  do  so  "within  six 
calendar  months  after  commencement  of  the 
operation : — Held,  that  it  was  no  sufficient  re- 
turn, that  the  approaches,  though  of  less  width, 
were  as  convenient  to  the  public  as  they  could 
be  made  in  execution  of  the  powers  of  the  act, 
and  as  convenient  to  the  public  as  the  original 
road  had  been.  Or,  that  the  company  could  not 
now  widen  the  approaches  without  taking  and 
purchasing  more  land ;  that  their  compulsory 
powers  of  purchasing  under  the  act  had  expired 
before  they  were  called  upon  to  widen  ;  and  that 
they  had  not  the  power  to  take  or  purchase  land 
for  such  purpose.  Reg.  v.  Birmingliam  a?id 
Gloucester  Railway  Company,  2  Q.  B.  47 ;  2 
Railw.  Gas.  694. 

Ixgunction — Temporary  XTier.] — A  railway 
ooihpany  while  constructing  a  railway  laid  down 
sleepers  and  rails  for  some  distance  over  one  side 
of  a  high-road,  and  ran  locomotives  and  trucks 
over  it.  No  fence  had  been  put  up  between 
these  rails  and  the  portion  of  the  road  left  for 
the  ordinary  traffic,  >vhiGh  was  in  places  narrow : 
— Held,  that  although  the  evidence  did  not  shew 
that  the  public  had  been  greatly  inconvenienced 
by  this  proceeding,  the  high-road  had  thereby 
been  rendered  *^  dangerous  and  extraordinarily 
inconvenient,"  and  that  the  railway  company 
must  be  restrained  by  a  perpetual  injunction 
from  using  the  highway  till  it  had  made  a  sub- 
stitated  road.  Att.'Gen,  v.  Mldnes  Railway 
Company,  Widnes  Railway  Company  v.  Widnes 
Local  Board,  30  L.  T.  449  ;  22  W.  R.  607— L.  J. 

Ineonyenient  Alteration— Indictment.] — ^By  a 

railway  act  a  company  was  empowered  to  divert 
or  alter  any  roads  or  ways,  in  order  the  more  con- 
veniently to  carry  the  same  over  or  under  the 
railway.  The  company,  in  carrying  a  road  under 
the  railway,  erected  a  skew  bridge,  which  diverted 
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the  road  to  an  angle  of  45*'  instead  df  34^,  which 
was  the  angle  made  at  that  particular  point  by 
the  old  line  of  road.  At  the  trial  of  an  indict- 
ment against  the  company^s  engineer  for  so 
doing,  the  judge  directed  the  jury,  that,  if  the 
public  sustained  inconvenience  by  the  alteration, 
they  should  find  for  the  crown  ;  but  that,  if  the 
work  was  done  in  a  mode  in  which  an  experi- 
enced engineer  would  do  it,  having  reasonable 
regard  to  the  interests  both  of  the  company  and 
the  public,  the  company  had  a  right  to  make 
such  diversion.  The  jury  having  found  for  the 
defendant  on  the  ruling,  the  court  refused  to 
giant  a  new  trial.  Reg,  v.  Sharpe,  3  Bailw. 
Cas.  33. 

A  railway  company  was  empowered  by  statute 
to  make  obstructions  in  public  or  private  roads, 
for  the  purpose  of  their  undertaking,  doing  as 
little  damage  as  might  be ;  and  a  subsequent 
section  enacted,  that,  wherever  it  was  found 
necessary  to  use  that  power,  they  should,  before 
any  such  road  should  be  cut  through,  make  a 
road  instead  thereof,  as  convenient  for  passen- 
gers as  the  road  to  be  cut  through,  or  as  near 
thereto  as  may  be.  The  company  having  ob- 
structed a  public  road  without  making  a  new 
one  equally  convenient,  or  as  nearly  so  as  might 
be : — Held,  indictable  at  common  law  for  a 
nuisance  to  the  old  highway.  Reg.  v.  Scott,  2 
G.  &  D.  729  ;  3  Q.  B.  543  ;  3  RaUw.  Cas.  187 ;  6 
Jur.  1084. 

Action.] — ^Action  against  a  railway  company 
for  an  obstruction  of  a  right  of  way  as  appur- 
tenant to  the  house  of  the  plaintiff,  by  means 
whereof  he  could  not  have  or  enjoy  his  way  as  he 
of  right  ought  to  have  done,  and  otherwise  might 
and  would  have  done,  and  had  been  and  was  de- 
prived of  the  use,  benefit,  and  advantage  of  the 
same.  Plea,  justifying  the  obstruction  com- 
plained of,  for  the  purpose  of  making  and  con- 
structing a  railway  under  the  powers  and  pro- 
visions of  an  act,  by  which  the  company  was 
incorporated,  and  of  the  acts  therewith  incor- 
porated. Beplication,  that  the  way  was  a  road 
within  the  meaning  of  the  8  &  9  Vict.  c.  20  ; 
that  the  company  rendered  it  impassable  and 
thereby .  interfered  with  the  same,  within  the 
meaning  of  that  act ;  and  that  the  company  had 
not  caused  a  sufficient  road  to  be  made,  instead 
of  the  road  so  interfered  with  : — Held,  that  by 
BS.  6  and  55  of  the  above  act,  the  remedy  by 
action  for  an  interference  with  a  private  right  of 
way  was  taken  away,  except  whoro  spocial 
damage  had  been  suffered,  and  therefore  that 
the  count  was  bad.  Watkin^  v.  Qre^U  Northern 
Railtmy  Compafuj,  16  Q.  B.  961  j  2U  L.  J.,  Q.  B. 
391. 

But  one  who  sustains  a  private  or  a  particular 
injury  from  the  diversion  or  obstruction  of  a 
public  roar!  by  the  works  of  a  railway  company, 
which  diversion  or  obstruction,  if  done  without 
sanction  of  an  act  of  parliament,  would  give  a 
right  of  action,  is  entitled  to  compensation. 
Wood  V.  Stourbridge^  16  G.  B.,  N.  S.  222. 

An  action  will  lie  against  a  railway  company 
for  not  restoring  a  road  within  the  prescribed 
period  where  damage  has  been  occasioned.  Cale- 
donian, Railwatf  Company  v.  Colt^  3  Macq.  H.  L. 
Cas.  833  ;  7  Jur.,  N.  S.  475. 

Penalty.]  —  To  entitle  a  person  to  proceed 
against  a  railway  company  for  penalties  for  in- 
terfering with  an  existing  public  road,  under 


s.  57  of  8  &  9  Vict.  c.  20,  as  "  a  person  having 
the  management  of  the  road,"  he  must  be  clothed 
with  some  duty  in  respect  of  the  public,  ejusdem 
generis  with  that  of  *'  trustees,  commissioners,  or 
surveyor."  Reg,  v.  WiUon^  or  Kent  {Justicei)^ 
18  Q.  B.  348 ;  21  L.  J.,  Q.  B.  281 ;  16  Jur. 
973. 

A  railway  act  imposed  a  j^enalty  on  a  company 
for  the  interruption  of  any  road,  and  in  case  of  a 
private  road,  znade  the  penalty  "  payable  to  the 
owner  thereof :  *' — Held,  that  the  tenant  of  the 
farm  over  which  the  road  passed  could  not  sue 
for  the  penalty.  Collinson  v.  XevocaMle  and 
Darlington  Railway  Company,  1  C.  &  K.  546. 

But  the  owner  of  a  private  rood,  entitled  under 
8  &  9  Vict.  c.  20,  s.  64,  to  recover  penalties  for 
its  interruption,  is  the  person  who,  for  the  time 
being,  owns  such  road  in  possession.  Mann  v. 
Great  Southern  and  Wetftcrn  Railtoay  Covi' 
panyy  9  Ir.  C.  L.  R.  105. 

Obligation  to  Bepair.] —Under  8  &  9  Vict, 
c.  20,  s.  46,  a  railway  company  having  carried  over 
the  railway  by  a  bridge,  is  bound  to  keep  both 
bridge  and  road,  and  all  the  approaches  thereto, 
in  repair  ;  and  such  repair  includes  not  only  the 
structure  of  the  bridge  and  the  approaches,  but 
the  metalling  of  the  road  on  both.  North 
Staffordshire  Railtoay  Company  v.  Dale,  8  Bl. 
&  Bl.  836 ;  27  L.  J.,  M.  C.  147  j  4  Jur.,  N.  8. 
631. 

A  railway  company  having  carried  a  road  over 
the  railway  by  a  bridge,  is  bound  to  keep  both 
bridge  and  road,  and  all  the  approaches  in 
repair,  and  such  repair  includes  not  only  the 
structure  of  the  bridge  and  the  approaches,  but 
the  metalling  of  the  road  on  both.  North  of 
England  Railtoay  Company  v.  Langhaurgh,  24 
L.  T.  544. 

But  a  railway  company  which,  in  carrying  a 
railway  over  a  highway  by  a  bridge,  lowered  the 
level  of  the  highway,  is  not  bound  to  keep  the 
slope  of  the  road  in  repair  as  being  part  of  the 
approaches  on  each  siae  of  the  bridge.  London 
and  North' Western  Railway  Company  y.  Sker- 
tofij  6  B.  &  S.  559  ;  33  L.  J.,'M.  C.  168  ;  10  L.  T. 
648  ;  12  W.  R.  1102. 

By  a  special  act,  with  which  was  incorporated 
the  Railways  Clauses  Act,  where  the  railway  was 
proposed  to  cross  the  turnpike-road  leading  from 
Newcastle-under-Lyne  to  Leek,  the  company 
"  shall  erect  a  proper  and  sufficient  bridge  con- 
structed of  bricks,  stone,  iron,  or  other  materials, 
so  as  to  caiTy  the  turnpike-road  over  and  across 
the  raihvay,  such  bridge  also  to  be  coiLstructed 
with  parapet  walls  of  brick,  stone,  or  other  ma- 
terials of  five  feet  in  height,  and  of  the  clear  and 
open  width  of  thirty-three  feet  at  the  least  be- 
tween such  parapets  ;  and  that  the  turnpike-road 
shall  be  made  and  altered  at  the  expense  of  the 
company  on  both  sides  of  such  bridge,  so  that 
the  surface  of  the  turnpike-road  shall,  tvhen 
completed,  have  one  uniform  inclination  on  both 
sides,  not  exceeding  one  in  thirty ;  and  so  much 
of  the  turnpike-road  as  shall  be  broken  up  or 
damaged  for  the  purposes  of  the  act  shall  be  re- 
instated and  made  good  with  the  same  materials 
as  the  road  is  now  composed  of,  and  the  fences 
thereof,  whenever  necessary,  reconstructed  and 
put  into  complete  order  by  the  company,  and 
kept  in  repair  for  the  space  of  twelve  calendar 
months,  after  the  making,  forming,  and  com- 
pleting thereof : " — Held,  first,  that  under  8  &  9 
Vict.  c.  20, 8. 46  (without  reference  to  the  special 
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act),  Ihc  company  was  bound,  at  all  times,  to  keep 
in  repair  the  approaches  to  and  rood  over  the 
bridge.  yeweattle-under-LyHc  and  Leek  Turn- 
pike Road  (^Trustees)  v.  JVurth  Staffordshire 
Jiailway  Gnnpany,  5  H.  &  N.  160 ;  jS'.  6'.,  nom. 
Lrteh  V.  Xorth  Staffordshire  Railway  Company , 
29  L.  J.,  M.  C.  150 ;  8  W.  R.  216. 

Held,  secondly,  that  their  liability  was  not 
restricted  by  the  special  act  to  the  period  of 
twelve  monUis  from  the  completion  of  the  works. 
lb. 

A  railway  company  palled  down  a  connty 
bridge,  and  erected  another,  at  the  same  time 
entering  into  an  agreement  with  the  trustees  of 
the  road  to  repair  such  portions  of  the  approaches 
to  the  bridge  as  had  previously  been  repaired  by 
the  county : — Held,  that  the  company  had  not 
interfered  with  the  road  so  as  to  bring  the  case 
within  8  &  9  Vict.  c.  20,  s.  58,  and  consequently 
that  a  mandamus  to  the  company,  commanding 
them  to  repair  the  road,  could  not  be  pranted. 
Exeter  Road  Trustees,  Ex  parte,  16  Jurr669. 


Where  Tnmpike  Tnut  Expired.] — A 


special  act  of  a  railway  company  (incorporating 
the  Railways  Clauses  Act,  1845,  so  &.r  as  it  was  not 
expressly  varied  or  excepted),  provided,  that  if 
after  notice  the  company  did  not,  with  reasonable 
expedition,  repair  a  bridge  over  a  turnpike  road 
to  the  satisfaction  of  the  surveyor  of  the  trustees, 
the  latter  might  repair  and  recover  the  costs; 
the  Turnpike  Act,  however,  was  suffered  to 
expire:  —  Held,  that  though  the  Railways 
Clauses  Act,  1845,  s.  65,  was  expressly  varied 
by  the  special  act,  yet  it  revived  on  the  cessa- 
tion of  the  turnpike  trust,  and  an  order  to  repair 
the  bridge  might  be  made  under  it.  I^oHdon, 
Chatham  and  Dover  Railxcay  Company  v.  Wands- 
worth Board  of  Works,  8  L.  R.,  C.  P.  8  ;  42  L.  J., 
M.  C.  70. 


-Where  Sead  before  Maintained  by  Parish.  ] 


— By  6  Will.  4,  c,  Ixxv.  s.  68,  all  bridges  to  be 
constructed  by  the  South-Eastern  Railway  Com- 
pany, either  under  or  over  the  railway,  shall  be 
maintained  and  kept  in  repair  by  and  at  the 
expense  of  the  company :  —Held,  that  this  in- 
cluded the  duty  to  keep  in  repair  the  roadway 
of  a  bridge  constructed  over  the  line,  although 
that  roa4way  had  always  been  maintained  and 
repaired  by  the  inhabitants  of  the  parish.  Reg, 
V.  South-Eastern  Railway  Company,  32  L.  T. 
858. 


Order  of  Justices.] — ^An  order  of  justices 


directing  a  company  to  repair  damage  done  by 
them  to  a  rc»d  in  the  course  of  making  the  rail- 
way, need  not  specify  the  particulars  of  the 
damage,  nor  what  repairs  were  to  be  done ;  it  is 
sufficient  if  it  states  the  length  of  the  damaged 
part  of  the  road,  and  orders  the  company  to  make 
good  all  damage  done.  The  order  and  conviction 
for  disobedience  of  it  may  include  several  high- 
ways in  the  same  parish.  London  and  Xorth- 
Westem  Railway  Company  v.  WvtheraU,  15  Jur. 
247. 

A  justice  of  the  peace,  although  interested,  is 
not  incompc^nt  to  act  if  the  party  knowing  that 
he  was  interested  assented  to  his  acting.  Wake- 
field Local  Board  of  Health  v.  West  Riding  and 
Grimsby  Railway  Company,  6  B.  &  S.  794  ;  10 
Cox,  C.  C.  162  ;  13  L.  T,  590. 

The  penalty  for  disobedience  of  an  order  to 
repair  must  be  imposed  by  the  same  justices 


who  made  it.  Ih.;  S,  P,,  Reg,  v.  Rawson,  15 
L.  T.  179. 

Justices  have  power  to  make  an  order  upon  a 
railway  company  to  repair  highways  which  they 
have  used  by  the  carriage  of  materials  carried  in 
the  carts  of  contractors  or  of  other  persons  em- 
^oyed  by  them.  West  Riding  and  6Mm^by 
Railway  Company  v.  Wakefield  Local  Board, 
5  B.  &  S.  478  ;  33  L.  J.,  M.  C.  174  ;  10  Jur.,  N.  S. 
1046  ;  12  W.  R.  1076. 

A  railway  act  enacting,  that  **  so  much  of  the 
Railways  Clauses  Act,  1845,  as  relates  to  the 
mode  of  crossing  roads  and  construction  of 
bridges,  shall  respectively,  except  so  far  as  the 
same  may  be  by  this  act  otherwise  provided  for, 
and  except  such  of  the  provisions  thereof  as  may 
be  inconsistent  with  the  provisions  herein  con- 
tained, be  incorporated  and  form  part  of  this 
act,"  incorporates  not  only  all  the  provisions  of 
the  general  act  which  regulate  the  crossing  of 
turnpike-roads  by  the  i-ailw%v  and  the  construc- 
tion of  railway  bridges,  together  with  s.  65,  which 
imposes  penalties  for  suffering  the  roads  and  ap- 
proaches to  the  bridges  to  be  out  of  repair,  but 
also  s.  145  and  subsequent  sections,  which  relate 
to  the  mode  of  enforcing  such  penalties.  Bristol 
and  Exeter  Railway  Company  v.  Tucker,  13  C.  B,, 
N.  S.  207;  7  L.  T.  464. 


d.  Level  CroBaingm. 

Instead  of  Bridge — Obligation  to  Constmot] 

— Where  a  special  railway  act  provided  that  the 
line  should  be  made  according  to  the  levels  shewn 
on  the  deposited  plans,  and  that  it  should  be 
lawful  for  the  company  to  carry  the  line  across 
a  specified  street  on  the  level  of  the  street : — 
Held,  that  the  latter  provision  was  not  obliga- 
tory, and  did  not  prevent  the  company  from 
carrying  their  line  across  the  street  according  to 
the  provisions  of  the  general  act.  Dover  Harbour 
QWarden^  v,  London,  Chatliam  and  Dover 
Railioay  Company,  3  De  G.,  F.  &  J.  559 ;  30 
L.  J.,  Ch.  474. 

A  mandatory  injunction  will  not  lie  to  compel 
a  railway  company  to  coDstnict  a  bridge  Instead 
of  a  level  crossing  pursuant  to  an  order  of  the 
Board  of  Trade  where  the  company  is  wholly 
without  funds.  Bristol  and  Xorth  Somerset 
Railway  Comjjany,  In  re,  3  Q.  B.  D.  10 ;  47 
L.  J.,  Q.  B.  48  ;  37  L.  T.  527  ;  26  W.  R.  236. 

Buty  to  Repair.] — When  a  railway,  under  the 
powers  of  an  act  of  parliament,  crosses  a  high- 
way on  the  level,  it  is  the  duty  of  the  company 
to  keep  the  part  of  the  way  used  by  the  public 
in  a  state  of  repair  suitable  for  the  ordinary  and 
regular  traffic.  Olirer  v.  Xorth- Eastern  Rail- 
way Company,  9  L.  R.,  Q.  B.  409  ;  43  L.  J.,  Q.  B. 
198. 

Buty  to  Protect.]  —  A  plaintiff  negligently 
fastened  his  horse  by  the  bridle  to  a  railing  in 
the  open  yard  of  a  public-house,  within  which  he 
remained  for  two  hours.  The  highway  leading 
from  the  house  crossed  a  railway  on  a  level,  and 
the  company  had  set  up  gates  across  both  cuds 
of  the  highway  at  the  crossing.  The  gates 
opened  outwards  from  the  railway,  and  closed 
with  a  catch,  but  were  easy  to  open,  and  would 
open  when  a  train  passed,  and  there  was  no 
gatekeeper  at  the  crossing.  During  the  I>lf  *' 
I  tiff's  absence  the  horse  escaped  from  the  ra*' 
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owing  to  the  ncfjfligent  fastening,  strayed  to  the 
highway  and  along  that  to  the  crossing,  and,  the 
gate  there  not  being  closed,  through  the  gateway 
to  the  railway,  where  it  was  killed  by  a  passing 
engine  of  the  company  : — Held,  that,  under  5  £ 
6  Vict.  c.  55,  s.  9,  an  obligation  was  imposed  on 
the  company  to  keep  the  gates  closed  against  any 
stray  cattle  on  the  highway  ;  that  the  accident 
had  been  caused  by  their  statutory  misconduct ; 
and  that  the  plaintiff  was  entitled  to  recover 
from  them  the  value  of  the  horse.  Dickinsofi  v. 
London  and  Nortli-  Western  Railway  Comjpany, 
1  H.  &  R.  399. 

Where  a  tramroad  ran  parallel  on  land  of  a 
railway  company  with  the  line  for  some  dis- 
tance, and  afterwards  crossed  the  line  on  a 
level,  there  being  gates  at  the  crossing,  and  [a 
person,  who  had  a  licence  from  the  company  to 
use  the  tramroad  with  his  carts  and  horses,  pay- 
ing toll  therefor  to  them,  had  his  horse  startled, 
and  in  consequence  the  horse,  having  dashed 
through  the  gate  (which  had  been  left  open  by 
the  company),  was  killed  by  a  passing  train,  and 
the  jury,  in  an  action  to  recover  for  the  loss  of 
the  horse,  found  that  there  was  no  negligence  on 
the  part  of  the  owner,  but  that  the  company  was 
guilty  of  negligence  in  leaving  the  gates  open  : 
— Held,  that  a  duty  arose  out  of  the  circum- 
stances, between  the  company  and  the  owner,  to 
use  ordinary  care  in  the  management  of  the 
gates,  and  that  the  company  was  therefore  liable 
for  this  loss  as  arising  out  of  their  neglect  of 
that  duty.  Marfell  v.  South  Wale*  liailway 
Company,  8  C.  B.,  N.  S.  525 ;  29  L.  J.,  C.  P. 
315  ;  7  Jur.,  N.  S.  290 ;  2  L.  T.  629 ;  8  W.  R. 
765. 

A  railway  crossed  a  highway  at  a  level,  gates 
were  provided  at  each  side  for  carriages,  and 
swing  gates  for  foot  passengers,  and  a  watch- 
box  and  attendant  to  close  the  gates.  A  boy 
came  to  the  crossing  and  followed  a  cart  on  to 
the  line  ;  then  seeing  an  up  train  approaching  he 
waited  till  it  had  passed,  but  was  caught  and 
killed  by  a  down  train,  which  he  might  also  have 
seen  : — Held,  evidence  of  negligence,  the  com- 
pany being  bound  by  8  &  9  Vict.  c.  20,  s.  47,  to 
have  the  gates  closed  at  the  time.  North- 
EaHern  Railway  Company  v.  WanlesSy  7  L.  R., 
H.  L.  12  ;  43  L.  J.,  Q.  B.  185  ;  30  L.  T.  275  ;  22 
W.  R.  561. 

A  declaration  stated  that  the  railway  of  a  rail- 
way company  crossed  a  public  highway  on  a 
level,  yet  the  company,  disregarding  their  duty, 
and  the  statutes  in  that  behalf,  did  not  keep 
gates  across  the  highway,  at  the  point  where  the 
same  is  crossed  by  the  railway,  constantly  closed, 
by  reason  whereof  two  horses  of  the  plaintiff, 
lawfully  being  on  the  highway  near  to  the  rail- 
way at  the  point  aforesaid,  went  and  escaped 
from  the  highway  into  and  upon  the  railway, 
and  were  by  a  locomotive  engine  and  train  of 
carriages  run  over  and  killed.  Plea,  that  the 
horses  were  not  lawfully  on  the  highway  at  the 
time  when  the  injury  was  done.  The  horses, 
which  were  grazing  in  the  plaintiff's  field,  had 
leaped  over  tiie  hedge  into  a  tumpike-road,  and 
had  strayed  thence  into  a  new  road  formed 
by  the  company  leading  across  the  railway  on  a 
level  into  an  old  highway,  and,  one  of  the  gates 
at  the  crossing  being  open,  had  got  upon  the 
railway  : — Held,  first,  that  the  road  formed  by 
the  company  was  a  highway,  though  the  parish 
might  not  be  bound  to  repair  it.  Fawcett  v. 
York  and  North  Midland  Railway  Company, 


16   Q.  B.  610 ;    20  L.  J.,  Q.  B.  222 ;    15  Jur. 
173. 

Held,  secondly,  that  the  company  being  re- 
quired by  their  act,  and  by  5  &  6  Vict.  c.  55, 
s.  9,  to  keep  the  gates  at  the  crossingfs  con- 
stantly closed,  the  horses  were,  as  against  them, 
lawfully  on  the  highway,  and  therefore  the 
plaintiff  was  entitled  to  recover  against  the  com- 
pany,   lb. 

Where  Gates  a  Knisance.] — If  a  railway  com- 
pany makes  the  railway  so  as  to  intercept  a 
public  highway  in  a  manner  not  authorized  by  8 
&  9  Vict.  c.  20,  s.  47,  or  some  other  act,  by  put- 
ting up  gates  at  the  point  of  intersection,  so  as 
to  constitute  a  nuisance  in  blocking  up  the  way, 
a  passenger  along  the  highway  is  not  justified  in 
prostrating  those  gates  to  make  his  way  good 
across  the  line  of  railway,  but  should  seek  his 
remedy  by  mandamus  or  other  legal  proceeding 
against  the  company.  Ellis  v.  Sovth-Western 
Railway  Company,  2  H.  &  N.  424  ;  26  L.  J.,  Ex. 
349  ;  3  Jur.,  N.  S.  1008. 

Baty  to  keep  Attendant] — A  railway  com- 
pany, acting  under  the  provisions  of  special  acts, 
which  embodied  the  Railways  Clauses  Act  (8  6c 
9  Vict.  c.  20),  constructed  a  railway  crossing  a 
highway  on  a  level,  and  erected  at  the  crossing 
sufficient  gates,  but  did  not  employ  persons  to 
open  and  shut  them.  A  person  coming  along 
the  highway  at  night  arrived  at  the  crossings 
and  finding  no  person  in  attendance  to  open  the 
gates,  proceeded  to  open  them  himself,  and  was 
injured  in  consequence  : — Held,  that  he  had  no 
right  of  action  against  the  company.  Wyatt  v. 
Great  Western  Railway  Company,  6  B.  &  S. 
709  ;  34  L.  J.,  Q.  B.  204  ;  See  now  12  L.  T.  668 ; 
13  W.  R.  837. 

Private  Bailway  Gates.] — The  provisions  of 
the  5  &  6  Vict.  c.  55,  s.  9,  as  to  making  and 
maintaining  gates  where  a  railway  crosses  a  road 
on  a  IcYcl,  do  not  apply  to  a  railway  belonging 
to  private  ownera,  and  not  constructed  under 
parliamentary  powers,  nor  used  for  the  convey- 
ance of  passengers.  Matson  v.  Baird,  3  App. 
Cas.  1082  ;  39  L.  T.  304  ;  26  W.  R.  835. 

A  horse  escaped  from  a  field  without  any 
negligence  on  the  part  of  its  owner,  and  strayed 
for  two  miles  along  a  public  highway  to  a  point 
where  the  road  was  crossed  on  a  level  bv  a 
private  railway.  The  horse  then  strayed  along 
the  railway  for  about  half  a  mile  farther  till  it 
reached  the  place  of  junction  between  the  pri- 
vate line  and  the  line  of  the  North  British 
Railway  Company,  where  it  was  killed  by  a 
passing  train.  The  private  railway  was  not  con- 
structed under  parliamentary  powers,  nor  used 
for  the  conveyance  of  passengera,  and  there 
were  no  gates  either  at  the  level  crossing  or 
at  the  junction  : — Held,  that  the  owners  of 
the  private  railway  were  under  no  obligation 
to  erect  gates  at  the  level  crossing,  and  were 
not  liable  at  the  suit  of  the  owner  of  the  horse* 
lb. 

Private  Way  oyer,  how  A£Eected  by  Statate.] 
— Lands  were  bought  by  the  crown  under  an  act 
enabling  the  crown  to  buy  lands  for  the  purpose 
of  fortifications,  but  providing  that  the  lands 
were  not  to  be  built  upon  or  sold.  By  an  act 
authorizing  a  railway  to  be  made  through  these 
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lands,  the  railway  company  was  obliged  to  make 
level  crofisingB  giving  access  to  part  of  the  lands 
then  a  marsh  or  pasture.  The  crown,  under  the 
authority  of  a  subsequent  act,  sold  a  part  of  the 
lands,  and  the  purchasers  proposed  to  build 
houses  thereon:— Held,  that  the  purchasers 
could  build  houses  thereon,  and  that  the  occu- 
piers of  the  houses  would  be  entitled  to  make  use 
of  the  level  crossings,  and  an  injunction  granted 
against  obstruction  of  the  level  crossings,  but 
not  so  as  to  prevent  the  company  from  using  the 
railway  for  the  reasonable  working  of  their 
traffic  United  Land  Company  v.  Great  Eastern 
Jiailway  Ompany,  10  L.  B.,  Ch.  586  ;  44  L.  J., 
Ch.  685  ;  33  L.  T.  292  ;  23  W.  R.  896.  Affirming 
17  L.  B.,  Eq.  168  ;  43  L.  J.,  Ch.  363  ;  22  W.  R. 

A  private  railway  act  contained  a  recital  that 
it  was  expedient  that  certain  footways  which 
were  crossed  by  the  railway  on  the  level  should 
lie  dealt  with  as  by  the  act  provided,  namely, 
"that  as  regards  five  of  such  footways,  the 
rights  of  way  in  respect  thereof  should  be  ex- 
tinguished, and  that  the  other  footway  should 
be  carried  by  a  bridge  over  the  railway."  One 
of  the  five  footways  to  be  extinguished  was  the 
subject  of  a  previous  agreement  between  the 
owners  and  the  company,  under  which  the 
owners,  their  heirs,  tenants,  and  assigns  were  to 
have  a  free  way  of  passage  with  horses,  carts, 
waggons,  and  carriages  over  the  said  footway. 
The  act  provided  no  compensation  for  the  extin- 
guishment. The  company  erected  a  fence  across 
the  level  crossing  without  any  notice  to  the 
owners,  who  brought  their  action  to  restrain  the 
company  from  so  doing  -.—Held,  that  their  pri- 
vate rights  were  not  taken  away  by  the  act, 
which  only  dealt  with  public  rights  of  way. 
WflU  V.  LondoH,  Tilbury,  and  Southend  Rail- 
way Company,  5  Ch.  D.  126  ;  37  L.  T.  302  ;  25 
W.  B.  325— C.  A. 

Ha^ligenee  at.]—<^^  Cabbiebs. 

e.  Fences. 

Duty  to  Owners  of  Lands.]— The  Railways 
Clauses  Act  (8  &  9  Vict.  c.  20),  s.  68,  imposes  an 
absolute  obligation  on  railway  companies  as  be- 
tween them  and  the  owners  and  occupiers  of 
adjoining  lands,  to  make  and  maintain  fences 
to  prevent  cattle  straying  on  the  line.  Buxton 
V  Vortk-Eastem  RaiUoay  Company,  3  L.  R.,  Q  .B. 
549 ;  37  L.  J.,  Q.  B.  258 ;  18  L.  T.  795 ;  16  W.  B. 
1124  ;  9  B.  &  S.  824. 

The  obligation  of  a  railway  company  to 
fence  under  this  section,  against  the  owners  and 
occupiers  of  lands  adjoining  the  railway,  is  co- 
extensive only  with  the  common-law  prescriptive 
obligation  to  repair  fences.  Manchester,  Shef- 
field and  Lincolwshirc  Railway   Company  v. 

WaUti,  7  Bailw.  Cas.  709  ;  2  C.  L.  B.  573 ;  14 

C.  B.  243  ;  23  L.  J.,  C.  P.  85  ;  18  Jur.  268. 
The  68th  section  of  the  8  &  9  Vict.  c.  20,  m  a 

substitution  for  the  10th  section  of  the  5  &  6 

Vict.  c.  55.    lb. 


8  &  9  Vict.  c.  20,  B.  68,  as  to  the  making  and 
repairing  of  fences  between  their  railways  and 
the  adjoining  lands  is  not  more  extensive  than 
that  impost  ^SPP^  ordinary  tenants  by  the 
common  law.  Rieketts  v.  Host  and  West  India 
Docks  and  Birmingham  Junction  Railway  Com- 
pany, 7  Bailw.  Cas.  295  ;  12  C.  B.  160  ;  21  L.  J., 
C.  P.  201 ;  16  Jur.  1072. 

In  consequence  of  the  fences  of  a  railway  being 
out  of  repair,  some  sheep  got  upon  it,  which  were 
run  over  and  killed  by  a  locomotive  engine 
guided  by  a  servant  of  the  company  who  had 
received  orders  from  them  to  travel  at  a  certain 
rate  per  hour : — Held,  that  the  remedy  of  the 
owner  of  the  sheep  against  the  company  was  in 
case,  and  not  in  trespass.  Sharrod  v.  London 
and  North-  Western  Railway  Company,  4  Ex. 
580 ;  14  Jur.  23. 

B.  folded  his  sheep  in  a  field  adjoining  a  rail- 
way, using  the  quickset  hedfe  forming  l£e  com- 
pany's fence  as  one  side  of  the  inclosuro.  Some 
of  the  sheep  escaping  through  a  small  hole  in  the 
hedge,  got  upon  the  railway  and  were  killed  : — 
Held,  that  the  company  was  liable,  and  that  it 
was  no  misdirection  to  tell  the  jury  that  by  8 
&  9  Vict.  c.  20,  s.  68,  the  company  was  bound  to 
keep  their  fences  sufficiently  strong  to  prevent 
sheep  and  cattle  from  straying  out  of  the  adjoin- 
ing lands,  the  jury  having  found  as  a  fact  that 
the  fence  was  insufficient.  Bessant  v.  Oreat 
Western  Railway  Company,  8  C.  B.,  N.  S. 
368. 


The  8  i  9  Vict.  c.  20,  s.  68,  requiring  com-    Q.  B.  313  ;  45  J.  P.  36. 

.  •  _    J.-    ^.^..^    4-i%a{vi    Iitiaq    oopo-inst.    aHininincr 


Owner   releasing   Bight   to  AeeommodatioiL 
Works.]— The  plaintifE  in  1846  became  tenant 
from  year  to  year  of  land  belonging  to  one  G. 
In  1847  the  defendants,  a  railway  company,  ac- 
quired part  of  the  land  in  the  exercise  of  their 
statutory  powers,  and  by  arrangement  with  G. 
paid  him  compensation  in  lieu  of  all  accommoda- 
tion works,  including  the  right  to  have  his  land 
fenced  from  the  railway,  G.  releasing  the  defen- 
dants from  their  statutory  obligation  in  that 
respect.    The  defendants,  however,  made  a  fence 
of  posts  and  rails  between  the  land  so  occupied 
by  the  plaintiff  and  a  ditch  in  the  defendants' 
land  adjoining  the  railway,  and  they  planted  a 
hedge  on  tbc  side  of  the  ditch  nearest  the  railway 
itself ,  sufficient  to  prevent  animals  from  straying 
thereon.    They,  however,  neglected  to  keep  up 
the  posts  and  rails,  and  in  consequence  of  their 
neglect  to  do  so  a  cow  belonging  to  the  plaintiff, 
in  1879,  whilst  the  plaintiff  so  continued  in  the 
occupation  of  the  land  under  the  original  ten- 
ancy which    had  never  been  determined,  fell 
into  the  ditch  and  was  killed  : — Held,  that  the 
defendants  were  liable  for  the  loss  of  the  cow, 
for  that  their  arrangement  with  the  owner  did 
not  exonerate  them  from  their  liability  under  the 
Railways  Clauses  Act,  1845  (8  &  9  Vict,  c,  20), 
s.  68,  to  maintain  the  fence  for  the  benefit  of  the 
occupier,  and  so  as  to  prevent  his  cattle  from 
straying  from  his  land.    Corry  v.  Great  Western 
Railway   Company,  7  Q.  B.  D.  322 ;  50  L.  J., 
Q.  B.  386  ;  44  L.  T.  701 ;  29  W.  R.  623  ;  45  J.  P. 
712— C.  A.    Affirming  6  Q.  B.  D.  237  ;  50  L.  J., 


panics  to  fence  their  lines  against  adjoining 
landowners,  does  reach  a  case  where  the  adjoin- 
ing land  belongs  to  the  company  themselves. 
Marfell  v.  South  Wales  Railway  Company,  8 
C.  B..  N.  S.  525 ;  29  L.  J.,  C.  P.  315 ;  7  Jur.,  N.  S. 
240 ;  2  L.  T.  629  ;  8  W.  R.  765. 
The  duty  imposed  upon  railway  companies  by 


Duty  to  Passengers.]— The  8  &  9  Vict.  c.  20, 
s.  68,  imposes  no  duty  on  a  railway  company 
towards  its  passengers  to  keep  up  the  fences,  and 
a  railway  company  is  not  bound,  at  common  law, 
to  maintain  fences  sufficient  to  keep  cattle  off 
the  line  under  all  circumstances,  but  is  bound 
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to  use  every  reasonable  care  to  prevent  them 
straying  on  to  the  line.  Buxton  v.  North'Eastem 
Mailway  Company ^  3  L.  R.,  Q.  B.  549  ;  37  L.  J., 
Q.  B.  268  ;  18  L.  T.  795 ;  16  W.  R.  1124  ;  9  B.  & 

5.  824. 

There  is  no  duty  in  a  railway  company  to  fence 
their  line  of  railway  as  towards  passengers  or 
persons  already  on  the  line.  The  duty  in  them 
to  fence  is  towards  persons  off  the  line,  to  pre- 
vent the  latter  from  getting  or  straying  upon  it. 
Harrold  v.  Oreat  Western  Railway,  14  L.  T. 
440. 

Bights  of  Third  Parties.]— A  railway  company 
let  surplus  land  to  a  tenant,  separating  it  from 
the  adjoining  land  not  taken  by  means  of  an 
open  post-and-rail  fence  four  feet  high.  The 
tenant  planted  his  land  with  vegetables.  Horses 
kept  on  the  adjoining  land  of  the  defendant,  by 
reason  of  the  insufficiency  of  the  fence,  passed 
their  heads  through  and  over  it,  and  did  damage 
to  the  tenant's  crops : — Held,  that,  the  duty  of 
fencing  being  by  the  Railways  Clauses  Act,  1845 
(8  &  9  Vict.  c.  20),  s.  68,  imposed  upon  the  rail- 
way company,  the  defendant  was  not  responsible 
to  their  tenant  for  the  trespass  of  his  cattle. 
WUeman  v.  Booker,  3  C.  P.  D.  184 ;  38  L.  T. 
292  ;  26  W.  R.  684. 

The  liability  to  fence  imposed  by  s.  68  of  the 
Railways  Clauses  Act,  1845,  is  the  same  liability 
as  that  which  is  imposed  on  an  adjoining  owner 
by  prescription  at  common  law.    Ih, 

Bnty  of  a^'oining  Landowner  to  Berrant  of 
Company.] — The  plaintiff,  a  platelayer,  in  the 
employment  of  a  railway  company,  was  return- 
ing from  his  work  in  a  trolley  propelled  by  hand, 
when  some  pigs  belonging  to  the  defendant, 
which  had  escaped  through  the  fence,  got  in  the 
way  of  the  trolley  and  upset  it.  The  fence  erected 
by  the  company  was  sufficient  to  keep  out  horses, 
oxen,  and  sheep : — Held,  that  the  fence  was  in- 
sufficient, but  that  the  plaintiff  was  identified 
with  the  company,  to  whose  neglect  the  accident 
was  to  be  attributed.  Child  v.  Hearn^  9  L.  R., 
Ex.  176  ;  43  L.  J.,  Ex.  100 ;  22  W.  R.  864. 

Licenioe.] — ^When  a  railway  company  has 
neglected  the  dut^  imposed  on  them  by  the 
Railways  Clauses  Act,  1845  (8  &  9  Vict.  c.  20), 

6.  68,  to  fence  its  line  from  the  adjoining  lands, 
and  in  consequence  of  such  neglect  cattle  in  the 
adjoining  lands  pass  on  to  the  line  and  are 
injured  by  the  company's  trains,  an  action  for 
the  injury  may  be  maintained  against  the  com- 
))any  by  the  owner  of  the  cattle,  though  he  has 
no  more  interest  in  the  adjoining  lands  than  a 
licence  from  the  occupier  to  graze  the  cattle 
there.  Dawson  v.  Midland  Bailway  Company, 
8  L.  R.,  Ex.  8  ;  42  L.  J.,  Ex.  49  j  21  W.  R.  56. 

To  Fenoe  off  their  own  Yards.] — A  colt 
strayed  f ram  a  field  on  to  a  public  road,  abut- 
ting upon  which  was  a  yard  not  fenced  from 
a  railway,  the  gate  of  which  was,  through  the 
neglect  of  the  company's  servants,  left  open. 
Whilst  the  colt  was  being  driven  back  to  the 
field  by  the  servant  of  the  owner,  it  escaped  into 
the  yard,  and  thence  on  to  the  railway,  where  it 
was  killed  by  a  passing  train : — Held,  that  the 
company  was  responsible.  Midland  Baihoay 
Company  v.  Dayltin,  17  C.  B.  126;  25  L.  J., 
C.  P.  73. 

A  count  stated  that  a  company  was  the  owner 


and  occupier  of  a  railway,  and  of  a  station  there- 
on for  the  loading,  unloading,  and  delivery  of 
cattle  carried  thereby,  and  of  a  yard  adjoining 
the  station  and  railway,  into  and  through  which 
yard  cattle  brought  by  the  railway  to  the  station 
were  used  and  accustomed,  and  were  obliged  to 
pass  in  going  from  the  station  to  a  common 
highway  near  thereto  ;  and  that  the  company, 
by  reason  of  the  premises,  ought  to  have  made 
and  maintained  sufficient  fences  between  the 
yard  and  the  railway,  so  as  to  prevent  cattle 
lawfully  being  in  the  yard  from  straying  there- 
out into  or  upon  the  railway ;  but  that  they 
omitted  to  make  and  maintain  such  fences, 
whereby  a  bull  of  the  plaintiff,  lawfully  being 
in  the  yard  on  his  way  to  the  highway,  without 
default  or  negligence  on  his  part,  strayed  from 
the  yard  on  to  the  railway,  and  was  killed  by  a 
passing  train  : — Held,  that  there  was  no  liability 
upon  the  company,  cither  by  the  common  law 
or  by  8  &  9  Vict.  c.  20,  s.  68,  to  fence  their  yard 
from  the  railway,  and  consequently  that  the 
count  disclosed  no  cause  of  action.  Roberts  v. 
Oreat  Western  Railway  Company^  4  C.  B.,  N.  S. 
506  ;  27  L.  J.,  C.  P.  266  ;  4  Jur.,  N.  S.  1240. 

Level  Crossings.] — See  ante,  col.  342. 

Proof  of  Negligence.]  —  A  count  alleged 
that  a  buU  of  the  plaintiff  was  lawfully  in  a 
close  adjoining  a  railway,  of  which  the  company 
was  the  owner  and  occupier,  along  which  rail- 
way they  had  not  made  any  fences  for  prevent- 
ing cattle  being  in  the  close  from  straying  there- 
out upon  the  railway,  and  that  whilst  the  bull 
was  lawfully  in  the  close,  the  company  and  ticir 
servants  negligently  and  wrongfully  chased, 
startled,  and  frightened  the  bull,  and  so  caused 
it  to  run  upon  the  railway,  where  it  was  killed. 
At  the  trial  it  appeared  that  the  bull,  with  other 
cattle,  which  had  been  brought  by  khe  railway, 
being  in  the  station  yard,  a  place  unlighted  and 
not  fenced  from  the  railway,  a  porter  came  out 
of  the  office  with  a  lantern,  such  as  was  ordi- 
narily used  by  porters,  in  his  hand;  and  that 
the  light  startled  some  of  the  beasts,  and  caused 
the  bull  to  run  upon  the  line,  where  it  was. 
knocked  down  and  killed  by  a  passing  train  : — 
Held,  no  evidence  for  the  jury  that  the  com- 
pany's servants  had  been  guilty  of  negligence. 
Roberts  v.  Great  Western  Railway  Gnnpany, 
supra. 

A  party  kept  bullocks  on  a  marsh,  which  was 
separated  from  the  railway  line  by  a  gate  put  up 
by  the  railway  company,  under  the  Railways 
Clauses  Act  (8  &  9  Vict.  c.  20),  s.  68.  Three  of 
his  bullocks  were  found  dead  upon  the  line,  and 
the  gate  had  been  broken  down.  The  gate  had 
become  thin  and  the  post  decayed  ;  it  had  been 
hanging  upon  hooks  without  anything  to  prevent 
its  being  lifted  off.  Hair  like  that  of  one  of  the 
bullocks  was  found  upon  the  gate,  and  a  horn  of 
one  of  the  dead  animals  appeared  to  have  been 
rubbed.  Afterwards  the  company  put  bolts  into 
the  posts,  which  prevented  the  gates  from  being 
lifted  : — Held,  in  an  action  for  the  value  of  the 
bullocks,  that  these  facts  constituted  evidence 
of  negligence  on  the  part  of  the  company ;  that 
the  owner  was  not  bound  to  apply  to  justices 
under  the  Railways  Clauses  Act,  s.  69  ;  and  that 
evidence  of  what  the  company  did  to  this  gate 
and  posts  after  the  accident  was  admissible. 
Page  v.  Oreat  Eastern  Railway  Company,  24 
L,  T,  585* 
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Different  Speeiee  of  Aiiimal0.]--A  plate- 
layer in  the  employment  of  a  railway  company 
was  retaming  from  his  work  along  their  line 
upon  a  trolley  propelled  by  hand,  when  the  defen- 
dant's pi^  got  through  the  fence  of  his  field, 
which  adjoined  the  railway,  on  to  the  Une  in 
front  of  the  trolley ;  the  trolley  ran  over  the  pigs 
and  was  upset,  and  the  plaintiff  was  injured. 
The  defendant  was  owner  of  the  adjoining  land ; 
the  fence  erected  by  the  company  under  8  &  9 
Vict.  c.  20,  8.  68,  was  sufficient  against  horses, 
oxen,  and  sheep ;  but  there  was  enough  space 
between  the  lowest  rail  of  the  fence  and  the 
ground  for  pigs  to  crawl  through,  and  the  pigs 
had  in  fact  crawled  under  the  fence.  There  was 
eTidence  to  shew  that  the  defendant  had  been 
warned  on  a  former  occasion  of  his  pigs  being  on 
the  line,  but  there  was  no  evidence  to  shew  how 
the  pigs  got  from  the  defendant's  farmyard, 
where  they  were  last  seen,  into  the  field  adjoin- 
ing the  railway.  In  an  action  against  the  defen- 
duit  for  the  injury  sust|tined  by  the  plaintiff : — 
Held,  that  the  word  **  cattle  "  in  8  &  9  Vict.  c.  20, 
9,  68,  included  pigs,  and  that  the  fence  was, 
therefore,  insufficient.  Child  y.  Heam,  9  L.  R., 
Ex.  176 ;  43  L.  J.,  Ex  100  ;  22  W.  R.  864. 

Contributory  Hegligence.] — ^A  railway  crossed 
land  on  a  level,  and  there  was  an  accommoda- 
tion road  over  the  railway.  Two  descriptions  of 
fastenings  were  provided  by  the  company  for 
the  gates  leading  from  this  road  to  the  railway, 
and  it  was  arranged  between  the  owner  and  the 
company  that  one  should  be  used  by  day  and  the 
other  by  night.  The  former  was  insufficient ; 
the  latter  sufficient.  Complaints  had  been  made 
to  the  company  of  the  insufficiency  of  the  day 
fastening,  of  which  no  notice  was  taken.  The 
owner's  servants,  notwithstanding  its  insuffi- 
ciency, continued  to  use  it  A  pony  strayed 
through  one  of  the  gates  on  to  the  line,  and  was 
killed,  and  in  an  action  against  the  company  to 
recover  the  value  of  the  pony,  the  jury  found 
that  the  company  had  not  provided  a  sufficient 
protection,  but  that  the  servant  had  not  used  the 
precaution  he  ought  : — Held,  that  upon  this 
finding,  the  verdict  was  rightly  entered  for  the 
company.  Haigh  v.  Londan  and  North-  Western 
RaUway  Company,  1  F.  &  F.  646  ;  8  W.  R.  6. 

A  railway  crossed  an  occupation  way  which 
connected  lands  of  the  plaintiff  lying  on  each 
side  of  the  railway,  and  which  was  al^  a  public 
footway.  The  crossing  being  on  the  level,  at  the 
point  of  intersection  the  company  set  up  high 
gates,  of  which  they  gave  a  key  to  the  plaintiff. 
The  gates  obstructed  the  footway,  but  the  com- 
pany did  not  make  a  bridge  over  the  railway,  or 
provide  a  stile  for  foot-passengers,  in  pursuance 
of  8  &  9  Vict.  c.  20,  ss.  46, 61,  68.  The  key  having 
been  lost,  one  of  the  gates  was  left  open,  and 
some  colts  of  the  plaintiff  having  escaped  on  to 
the  railway,  were  killed  by  a  passing  train  : — 
Held,  that  it  was  a  question  for  the  jury 
whether  the  plaintiff}  by  his  own  negligence, 
had  contribute  to  the  accident.  Mlis  t,  London 
and  South'  Western  Bailfjoay  Company^  2  H.  &  N. 
424  ;  26  L.  J.,  Ex.  349  ;  3  Jur.,  N.  S.  1008. 

BemotenoM  of  Damage.] — Cattle  were  being 
driven  along  a  road  across  which  were  some 
sidings  belonging  to  a  railway  company,  when 
some  trucks  of  the  company  were  negligently 
allowed  to  run  down  the  siding,  across  the  road, 
separating  the  cattle  from   the   drovers,  and 


frightening  them  so  that  some  of  them  ran  down 
the  road,  broke  through  an  imperfect  fence  into 
an  orchard,  whence  they  strayed  upon  the  line, 
and  were  killed  by  a  passing  train  : — Held,  that 
the  company  was  liable,  and  that  the  damage 
was  not  too  remote ;  and  that  the  imperfect  state 
of  the  orchard  fence  afforded  no  defence  to  the 
action.  Sneeshy  v.  Laneashire  and  Yorkshire 
Railway  Company,  1  Q.  B.  D.  42  ;  45  L.  J.,  Q.  B. 
1 ;  33  L.  T.  372  ;  24  W.  R.  99— C.  A.  Affirming 
9  L.  R.,  Q.  B  263  ;  43  L.  J.,  Q.  B.  69. 


f.  Junctions. 

Expenses  of  erecting  Signals.] — Under  the 
Railways  Clauses  Act,  1863,  s.  12,  where  a  rail- 
way forms  a  junction  with  another  railway,  the 
company  vrith  whose  railway  the  junction  is 
made  is  empowered  to  erect  such  signals  and 
conveniences  incident  to  the  junction,  as  may  be 
necessary  for  the  prevention  of  danger  to  or  in- 
terference with  the  traffic  at  or  near  the  junc- 
tion ;  and  the  expenses  of  erecting  and  main- 
taining such  signals  and  conveniences  are  at 
the  end  of  each  half  year  to  be  repaid  by  the 
company  making  the  junction  : — Held,  that,  to 
sustain  an  action  for  such  expenses,  proof  must 
be  given  that  they  have  been  actually  paid : 
proof  that  a  liability  has  been  incurred  for  them 
IS  not  enough.  Carmarthen  and  Cardigan  Rail- 
way  Company  v.  Manchester  and  MUford  RaiU 
way  Company,  8  L.  R.,  C.  P.  685  ;  42  L.  J.,  C.  P. 
262. 


ST.  Tunnels. 

Deviation.]— The  effect  of  ss.  13—15  of  the 
8  &  9  Vict.  c.  20,  taken  together,  is,  in  the  case 
of  a  tunnel  marked  on  the  deposited  plans, 
that  the  tunnel  must  be  made  in  the  exact 
position  indicated,  and  that  the  line  cannot 
deviate  at  all  at  that  portion  of  it  without  the 
consent  required  by  s.  13,  or  special  powera  in 
the  special  act.  Little  v.  Newport,  Abergavenny 
and  Hereford  Railway  Company,  7  Railw.  Cas. 
280  ;  12  0.  B.  753  ;  22  L.  J.,  C.  P.  39 ;  17  Jur. 
209. 

Bight  to  Support.] — The  grant  to  a  railway 
company  of  the  right  to  make,  maintain,  and  use 
a  tunnel  does  not  give  the  company  such  a  right 
to  support  to  their  tunnel  that  the  grantor,  acting 
duly  in  accordance  with  the  Railways  Clauses 
Act,  ss.  77  and  78,  cannot  work  or  have  the 
benefit  of  mines  under  and  adjacent  to  the  tunnel. 
London  and  North^Western  Railway  Company 
V.  Achroyd,  31  L.  J.,  Ch.  588  j  8  Jur.,  N.  S.  911 ; 
6  L.  T.  124  ;  10  W.  R.  367. 

See  farther  cases,  sub  tit.  Lands  Clauses 
Act.     ' 


h.  Acoommodation  Works. 

Discretion  of  Company  as  to  the  most  con- 
yenient  Mode  of  doing  the  Works.]- Lands 
required  by  a  railway  company  for  accom- 
modation works  are  lands  required  for  the 
purposes  of  "the  undertaking"  or  "of  the 
railway."  Every  work  which  a  railway  com- 
pany is  empowered  to  do,  not  merely  what  it 
is  compelled  to  do,  is  a  purpose  of  the  under- 
taking. The  word  "necessary"  in  the  681" 
section  of  the  Railways  Clauses  Consolidate 
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Act,  1846,  lefeiB  to  the  obligation  to  make  good 
the  inteirnption,  and  does  not  confine  the  com- 
pany to  any  particular  mode  of  doing  the  works. 
Where  there  are  several  modes  of  doing  the 
works,  the  company,  acting  under  the  advice  of 
their  engineer,  are  the  sole  jadges  which  mode 
should  be  adopted  ;  but  if  they  do  not  act  bon& 
fide  the  court  will  interfere.  A  railway  company 
having  intersected  the  lands  of  two  adjoining 
landowners,  A,  and  B.,  by  an  embankment,  pro- 
posed to  connect  the  severed  portions  of  A.*8  land 
by  an  arch  through  the  embankment,  and  to 
give  B.  a  right  of  way  through  the  same  arch, 
which  they  proposed  to  connect  with  his  land  by 
an  occupation  road  carried  through  A.'s  land. 
The  strip  of  A/s  land  proposed  to  be  taken  for 
this  road  was  included  in  the  lands  delineated. 
A.  objected  to  this  arrangement  as  being  beyond 
the  powers  of  the  company: — Held,  that  the 
company  had  power  to  take  the  strip  of  land 
compulsorily  for  the  proposed  purpose.  Wilhin- 
son  V.  Hfillf  4'c.f  Bailway  and  Dock  Company, 
20  Ch.  D.  323 ;  51  L.  J.,  Ch.  788  ;  46  L.  T.  455  ; 
30  W.  R.  617— C.  A. 

Bemediei  for  Hegleot.] — ^A  railway  was  carried 
along  an  embankment  upon  low  lands  lying  be- 
tween a  river  and  A.'s  land.  The  low  lands  were 
separated  from  A.'8  land  by  a  bank  which,  before 
the  railway  emlmnkment  was  placed  there,  suf- 
ficed to  protect  his  land  from  the  flood-waters  of 
the  river ;  but,  in  consequence  of  the  embank- 
ment, the  flqod-waters  were  unable  to  spread 
themselves  over  the  low  lands  as  formerly,  and 
flowed  over  the  bank  into  his  land  : — Held,  that 
although  the  company  was  not  required  by  their 
act  to  make  flood-openings  to  their  embankment, 
and  would  not  be  compellable  by  mandamus  to 
make  them,  yet,  as  they  might  by  proper  caution 
have  prevented  the  injury  sustained  by  A.,  an 
action  was  maintainable  against  them  for  such 
injury.  Lawrence  v.  Great  Northern  Railway 
Company,  16  Q.  B.  643  ;  6  Railw.  Cas.  666 ;  20 
L.  J.,  Q.  B.  293  ;  15  Jur.  652. 

By  a  railway  act  it  was  provided,  that,  where 
any  part  of  any  carriage,  horse  or  foot  road,  rail- 
way or  tramroad,  quay,  wharf,  slope,  or  other 
communication,  either  public  or  private,  shall  be 
found  necessary  to  be  cut  through,  raised,  sunk, 
taken,  or  so  much  injured  as  to  be  impassable,  or 
inconvenient  for  the  passengers,  cattle,  or  car- 
riages, or  for  the  transporting,  conveying,  landing, 
shipping,  or  depositing  of  any  goods  or  merchan- 
dize ;  the  company  shall,  at  their  own  expense, 
before  any  such  road,  quay,  wharf,  slope,  or  other 
communication  shall  be  cut  through,  raised,  sunk, 
taken,  or  injured  as  aforesaid,  cause  another  good 
and  sufficient  road,  quay,  wharf,  slope,  or  other 
communication  as  the  case  shall  require,  to  be 
set  out  and  made  instead  thereof  as  convenient 
for  passengers,  and  for  transporting  goods  and 
merchandue,  as  the  road,  quay,  wharf,  slope,  or 
other  communication  so  to  be  cut  through,  raised, 
sunk,  taken,  or  injured  as  aforesaid,  or  as  near 
thereto  as  may  be.  B.  had  a  wharf  on  the  River 
Humber,  between  which  and  the  low-water  mark 
the  company  constructed  their  railway  (in  the  line 
prescribed  by  the  act  of  parliament),  thereby 
lendering  the  communication  between  the  wharf 
and  river  inconvenient  and  dangerous : — Held, 
that  the  wharf  was  thereby  injured,  within  the 
meaning  of  the  section  (which  was  not  confined 
to  an  injury  done  bodily  to  the  wharf  itself) ; 
that  he  was  entitled  to  have  a  new  wharf  con- 


structed for  him  by  the  company,  and  was  not 
bound  to  apply  for  compensation  under  another 
section,  which  empowei^ed  a  jury  to  assess  the 
sum  payable  for  any  future,  temporary,  or  per- 
petual, or  recurring  damages,  done  or  sustamed 
by  reason  of  the  t^ng  of  land  for  the  purposes 
of  the  act.  Bell  v.  Hull  and  Selby  itaiiioay 
Company,  6  M.  &  W.  699  ;  2  Railw.  Cfas.  279. 

Order  of  Justices.]— Under  8  &  9  Vict.  c.  20, 
ss.  68,  69,  justices  have  power  only  to  order  ac- 
commodation works  with  reference  to  the  present 
use  of  the  land,  not  prospectively.  Therefore  a 
jury  summoned  shomd  assess  compensation  for 
severance  of  agricultural  land,  valued  as  building 
land,  on  the  assumption  that  no  remedy  could  he 
affoided  by  accommodation  works  ordered  by 
justices.  licff,  V.  Midland  and  South-Western 
Junction  Bailway  Comjmny,  8  B.  &  8.  466. 

InsuffieieiLt  Wataring-Flaces.] — A  company 
was  required  to  make  'v^atering-places  for  cattle 
in  all  cases  where,  by  means  of  the  railway, 
the  cattle  of  persons  occupying  lands  adjacent 
thereto  should  be  deprived  of  access  to  their 
ancient  watering-places,  and  to  supply  the  same 
with  water.  After  the  act  passed,  by  deed  made 
between  the  company  and  M.,  in  considera- 
tion of  the  latter  withdrawing  his  opposition  to 
the  progress  through  parliament  of  a  bill  to 
amend  that  act,  the  company  covenanted  to  pay 
M.,  as  and  for  the  special  damage  to  be  thereby 
occasioned  to  his  estate,  and  particularly  to  his 
mansion-house,  5,000Z.,  and  that  whenever  any 
close  of  his  should  be  intersected  by  the  railway, 
the  different  parts  adjoining  should  be  thrown 
together,  and  properly  levelled ;  and  that  the 
company  should  at  their  own  expense  make  and 
complete  such  good  and  sufficient  fences,  drains, 
gates,  stiles,  and  other  conveniences,  as  might  be 
necessary  for  the  redividing  of  the  fields  which 
might  be  intersected  by  the  railway,  and  for  lay- 
ing them  to  the  adjoining  fields  of  the  same 
estates,  for  the  puipose  of  convenient  occupation, 
or  otherwise  would  pay  to  M.  the  costs  incurred 
by  him  in  so  doing.  The  money  was  paid  by  the 
company.  A  mandamus  issn^,  reciting  these 
acts,  and  suggesting  that  the  company  made 
their  railway  through  and  intersected  eight  closes 
of  M.,  in  which  there  were  ponds  or  watering- 
places  for  cattle,  so  as  to  cut  off  the  ponds  from 
such  one  portion  of  the  closes  respectively  ;  and 
that  apphcation  had  been  made  to  Uie  company, 
but  refused.  The  writ,  therefore,  commanded 
the  company  to  make  proper  watering-places  for 
cattle  in  such  portions  respectively  of  the  several 
closes.  The  return  stated  the  deed,  and  a  notice 
under  it  by  M.,  that  he  required  the  company  to 
make,  amongst  other  conveniences,  the  ponds  in 
question,  and  that  they  executed  the  works  ex- 
cept the  ponds,  alleging  that  the  cutting  off  the 
ponds  was  part  of  the  damage  covered  by  the 
5,000Z.,  and  also  the  ponds  were  not  conveniences 
within  the  meaning  of  the  deed.  The  Queen's 
Bench  held,  that  the  deed  furnished  no  sufficient 
answer  ;  that,  even  if  the  ponds  could  be  in- 
cluded in  the  word  "  conveniences,"  t^ey  were  not 
intended  to  be  provided  for  by  the  5,000/.,  and 
a  peremptory  mandamus  was,  therefore,  issued. 
But  held,  by  the  Exchequer  Chamber,  that  the 
writ  was  bad,  as  it  ordered  the  company  to  do 
more  than  the  act  required,  namely,  to  make. a 
pond  in  each  of  the  portions  of  the  closes,  there 
being  nothing  to  shew  that  one  watering-place 
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would  not  have  been  snfficient  for  all  the  por- 
tions. Reg.  V.  York  and  North  Midland  Hail- 
trfly  Company^  3  Railw.  Cas.  764  ;  15  L.  J.,  Q.  B. 
379. 

Insnffieient  Drains.] — The  owners  of  mines 
extending  under  a  railway,  which  had  been 
made  by  a  railway  company  under  the  powers  of 
their  act,  which  contained  similar  provisions 
with  8  &  9  Vict.  c.  20,  gave  notice  to  the  com- 
pany, in  1858,  of  their  intention  to  work  the 
mine  under  the  line  of  railway,  and  the  company 
declined  or  neglected  to  purchase.  At  this  point 
the  line  of  railway  was  in  a  deep  cutting  ;  and 
the  company  had  made  drains  upon  the  line,  for 
the  purpose  of  carrying  ofE  the  water  which 
fell  upon  the  railway,  and  ran  from  the  sides  of 
the  cutting.  The  working  of  the  mine  had 
caused  the  land  on  which  the  railway  was  con- 
structed to  sink,  so  that  the  company  was  com- 
pelled to  fill  up  such  sinkings,  in  order  to  pre- 
serve the  level  of  the  railway,  and  thereby  the 
drains  had  become  in  some  places  choked  up, 
and  the  water  percolated  through  the  broken 
strata,  and  through  the  cinders  used  by  the 
company  for  filling  up  the  sinkings,  and  so 
passed  into  the  mines  : — Held,  that  these  drains 
were  not  accommodation  works,  within  8  & 
9  Vict.  c.  20,  ss.  68,  69.  Reg.  v.  Fisher,  3 
B.  &  S.  191 ;  32  L.  J.,  Q.  B.  12 ;  9  Jur.,  N.  S. 
671. 

A  railway  company  constructed  a  culvert  to 
carry  off  water  from  land  adjacent  to  the  rail- 
way. No  complaint  was  made  by  the  owner  of 
the  land  of  the  insufficiency  of  the  culvert,  and 
no  application  was  made  to  jastices  for  ad- 
ditional accommodation  works  within  the  five 
years  limited  by  the  Railways  Clauses  Consoli- 
dation Act,  1845,  8.  73.  An  injury  having  subse- 
quently arisen  to  the  land  from  the  insufficiency 
of  the  culvert  to  carry  off  all  the  water,  an 
action  in  respect  of  such  injury  was  brought  by 
the  occupier  against  the  railway  company  in 
which  it  was  alleged  that  the  culvert  was 
insufficient : — Held,  on  demurrer,  that  the  action 
would  not  lie,  Coll&y  v.  London  and  Nortli- 
Wettem  Railway  Cainpany,  5  Ex.  D.  277  ;  49 
L.  J.,  Ex.  575  ;  42  L.  T.  807  ;  29  W.  R.  16  ;  44 
J.  P.  427. 


».] — ^AVhere  a  person  has  made  a  special 
agreement  as  to  crossings  on  a  line  of  railway,  and, 
from  particular  circumstances,  he  allows  that 
agreement  to  fall  through,  he  cannot  afterwards 
set  up  general  rights  under  the  railway  acts  to  have 
other  crossings  made.  Damley  (^EarV)  v.  Lon- 
don,  CJiathamf  and  Dover  Railway  Company,  2 
L.  R.,  H.  L.  43  ;  36  L.  J.,  Ch.  404  ;  16  L.  T.  217  ; 
16W.R.817. 

In  a  contract  between  a  railway  company 
and  a  proprietor  of  land  to  be  crossed  by  the 
line  of  railway,  the  Railways  Clauses  Act 
should  be  expressly  referred  to,  if  the  company 
intends  to  claim  the  benefit  of  its  provisions. 
Therefore,  where  a  company  contracted  "to 
provide  and  erect  a  suitable  bridge  over  a  street 
(marked  in  a  plan  referred  to  in  the  deed)  as  then 
planned  and  intended  : "  and  the  plan  shewed  that 
the  street  was  intended  to  be  forty- two  feet  wide  : 
— Held,  in  the  absence  of  any  reference  in  the 
deed  to  the  act,  that  the  company  was  not  at 
liberty  to  narrow  the  street  to  the  dimensions 
specified  in  s.  49  (twenty-five  feet),  but  must 
make  a  bridge,  with  an  arch  of  the  full  width  of 
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■  the  street  (forty-two  feet).  Clarke  v.  Man- 
chester, Sheffield  and  Lincohishire  Railway 
Compajiy,  1  Johns.  &  H.  631. 

A  railway  company  obtained  a  conveyance,  for 
the  purposes  of  the  railway,  of  land  from  C. ;  and 
in  the  conveyance  the  company  bound  themselves 
to  erect  and  maintain  a  bridge  over  the  road 
leading  to  C.'s  property,  which  was  to  be,  ac- 
cording to  the  plans,  thirty-five  feet  wide  and 
leaving  a  road  under  it  of  fifteen  feet  wide. 
Afterwaitis  this  bridge  was  made,  but  the  com- 
pany, some  years  later,  amalgamated  with  the 
H.  company,  and  the  latter  company's  act  au- 
thorized a  junction  with  the  former  railway,  at  a 
point  near  this  bridge.  The  two  companies  then 
agreed  as  to  the  modA  of  effecting  the  junction  ; 
and  part  of  the  plan  was  to  widen  the  arch  or 
bridge  over  C.'s  road,  so  as  to  extend  the  bridge 
from  thirty-five  feet  to  fifty-five  feet  wide, 
thereby  darkening  the  road  beneath.  C.  applied 
for  an  injunction  to  restrain  the  companies  from 
carrying  out  this  plan  : — Held,  that  the  first 
company  having,  in  the  first  instance,  obtained 
the  conveyance  from  C,  on  certain  conditions  as 
to  the  width  of  the  bridge,  was  bound  not  to 
depart  from  those  conditions  ;  and  the  H.  com- 
pany was  equally  bound,  as  claiming  under  the 
first  company  ;  for  it  was  part  of  the  consider- 
ation to  maintain  the  bridge  of  the  height  and 
width  originally  fixed.  Edinlnirgh  and  Glas- 
gow Railway  Company  v.  Campbell,  9  L.  T. 
151— H.  L. 

Subfltitated  Agreement  for  making  Seads.] — 
A  landowner,  through  whose  land  a  railway  com- 
pany proposed  to  pass,  agreed  in  May,  1864,  to 
withdraw  his  opposition  to  their  bill  on  the 
terms  that  the  company  would  vary  the  course 
of  their  line  and  make  certain  bridges,  works, 
and  approaches.  The  company  gave  a  notice  to 
treat,  and  on  the  20th  of  March,  1867,  they  went 
into  possession.  On  the  27th  of  May  a  further 
agreement  was  come  to  that  the  company  should 
pay  2,250/.  for  purchase-money  and  compensa- 
tion, and  should  construct  the  bridges  askew  ac- 
cording to  an  agreed  plan.  The  company  con- 
structed the  line  as  agreed  upon,  but  did  not 
complete  the  works,  nor  pay  the  purchase- 
money,  nor  the  interest,  though  the  completion 
of  the  works  was  demanded  in  July,  1868,  and 
payment  of  interest  in  December,  1868.  On  the 
6th  of  February,  1869,  a  substituted  agreement 
was  made  between  the  landowner  and  the  com- 
pany, whereby  it  was  agreed  that  an  estimate 
should  be  made  by  the  company's  engineer  of 
the  costs  of  completing  the  road,  and  submitted 
to  A.,  the  landowner's  agent,  "for  approval ;  in 
case  of  difference  the  amount  to  be  aetermined 
by  B. ; "  the  amount,  when  agreed  or  determined, 
to  be  paid  to  the  landowner,  in  discharge  of  all 
obligations  as  to  the  road  ;  and  the  purchase  to 
be  completed  forthwith.  In  December,  1871,  A. 
died ;  and  in  May,  1872,  the  company,  for  the 
first  time,  sent  in  an  estimate  for  the  cost  of 
completing  the  road.  The  purchase  had  not 
been  completed,  and  neither  the  purchase-money 
nor  any  interest  had  been  paid.  B.  was  living  : 
— Held,  that  the  submission  of  the  estimate  to 
A.  for  approval  was  of  the  essence  of  the  agree- 
ment of  the  6th  of  February,  1869  ;  and  that,  in- 
asmuch as  by  his  death  the  agreement  was  in- 
capable of  being  performed  in  the  manner  and 
form  therein  specified,  the  court  could  not  en- 
force performance   of   it.    Firth   v.    Midl^Jid 
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IV.     MANAGEMENT  OF  BUSINESS. 
1.  Opening  Line. 

Power  of  Board  of  Trade.] — When  an  inspector 
of  the  Board  of  Trade  reports  to  the  Board  of 
Trade  that  the  opening  of  a  railway  will  be  at- 
tended with  danger  to  the  public  by  reason  of 
the  incompleteness  of  the  works,  and  gives  the 
gronnds  oi  his  opinion,  the  requisitions  of  the 
6  &  6  Vict.  c.  55,  s.  6,  are  satisfied.  The  Board  of 
Trade  has  exclusive  jarisdiction  in  the  matter, 
and  the  court  will  not  enter  into  the  question 
whether  the  reasons  given  by  the  inspector  do 
not  shew  on  the  face  of  the  report  that  he  has 
come  to  a  wrong  conclusion.  Att.-  Gen.  v.  Great 
Western  Railway  Company,  4  Ch.  D.  735  ;  46 
L.  J.,  Ch.  192  ;  36  L.  T.  921  ;  25  W.  R.  330— 
C.  A.     Affirming  35  L.  T.  302  ;  24  W.  R.  1015. 

The  term  "  incompleteness  "  in  that  section 
includes  defectiveness  or  imperfection  generally, 
and  such  incompleteness  may  arise  from  the 
state  of  the  works  upon  a  neighbouring  line  with 
which  the  railway  in  question  is  connected.    Ih, 

PrevionB  Votice  to  Board  of  Trade,  wlieii  Veoee- 

•ary,] — Under  statutory  powers  junctions  were 
made  between  the  main  line  of  a  railway  com- 
pany and  two  branches  of  a  railway  on  op- 
posite sides  of  the  main  line,  so  that  trains 
coming  from  one  of  the  branch  lines  ran  for  some 
distance  along  the  main  line  and  then  passed  on 
to  the  other  branch  line.  Some  years  afterwards 
the  company  laid  down  a  line  of  railway  parallel 
to  their  main  line  for  about  a  mile  and  substituted 
for  one  of  the  original  junctions  a  new  junction, 
nearly  opposite  to  the  other  original  junction,  so 
as  to  form  between  the  two  branch  lines  a  level 
crossing  over  the  main  line.  The  company  also 
made  two  new  stations  on  this  new  line  : — Held, 
that  the  new  line  was  a  railway  or  a  portion  of  a 
railway  which,  under  5  &  6  Vict.  c.  55,  s.  4,  could 
not  be  opened  without  previous  notice  to  the 
Board  of  Trade.  Att.-Uen,  v.  Oreat  Western 
Jlailway  Company,  7  L.  R.,  Ch.  767. 

Opening  of  Part.] — It  being  proposed  to  form 
A  railway  from  A.,  through  N.  and  G.,  to  B.,  and 
it  being  known  that  the  line  when  open  from  A. 
to  N.  would  compete  with  and  injure  the  N. 
canal,  and  when  open  from  N.  to  G.  would  in 
like  manner  compete  with  and  injure  the  G. 
canal,  a  special  act  of  parliament  was  obtained, 
which  authorized  the  formation  of  the  whole 
railway  trom  A.  to  B.,  and  which  stated  that  it 
was  intended  that  the  canals  and  railway  should 
be  worked  in  connexion,  and  that  the  canal  com- 
panies should  be  incorporated  with  the  railway 
company,  and  also  provided  that  the  railway 
company  should  be  liable  to  pay  to  the  canal 
companies  a  certain  price  per  snare  for  all  their 
shares  "  from  and  immediately  after  the  opening 
of  the  railway  between  A.  &  G.  for  public  use." 
The  railway  was  afterwards  made  and  opened  for 
a  portion  only  of  the  space  from  A.  to  G.,  namely, 
from  N.  to  G. : — Held,  that  the  opening  for  public 
use  of  any  portion  of  the  line  between  A.  &  G. 
rendered  the  railway  company  liable  to  pay  for 
the  canal  shares.  Orantham  Canal  Conipany  v. 
Ambergate  Jlailway  Company,  21  L.  J^  Q.  B. 
322  ;  16  Jur.  991— Ex.  Ch. 

2.  Letting  Rolling  Stock. 
Contract,  whether  nltra  virei.]— The  doctrine 


of  ultra  vires,  as  explained  in  The  Ashhvry 
Railway  Company  v.  Riche  (7  L.  R.,  H.  L.  G3). 
is  to  be  maintained,  but  is  to  be  applied  reason- 
ably, so  that  whatever  is  fairly  incidental  to 
those  things  which  the  legislature  has  authorized 
by  an  act  of  parliament,  ought  not  (unless 
expressly  prohibited)  to  be  held  as  ultra  vires. 
Att.-Gen.  v.  Great  Eastern  Railway  Company, 
5  App.  Cas.  473 ;  49  L.  J.,  Ch.  645 ;  42  L.  T. 
810  ;  28  W.  R.  769  ;  44  J.  P.  648— H.  L.  (E.). 

In  an  act  of  this  kind  granting  special  powers, 
what  is  not  permitted  is  prohibited.    Ih. 

Per  Lord  Watson :  The  test  applied  in  the 
Ashhury  ease  to  the  powers  of  a  joint^stock  com- 
pany (limited)  registered  under  the  Companies 
Act,  1862,  applies  with  equal  force  to  the  case  of 
a  railway  company  incorporated  by  act  of  parlia- 
ment.   Ih. 

An  act  of  parliament  authorized  a  company  to 
make  a  railway  to  T.  and  S.  There  were  two 
other  railway  companies  which  were  afterwards 
combined  into  one  called  the  Great  Eastern 
Railway  Company.  This  latter  company  entered 
into  a  contract  with  the  T.  and  S.  company, 
with  which  it  was  in  connexion  in  several  re- 
spects, to  supply  it  with  rolling  stock  upon 
receiving  a  certain  annual  payment,  and  having 
certain  other  advantages.  The  contract  was 
adopted  by  the  shareholders  of  both  companies. 
An  action  was  brought  against  the  Great  Eastern 
Company,  and  an  injunction  asked  for  to  restrain 
it  from  executing  this  contract.  One  of  the  acts 
relating  to  the  two  companies  contained  (clause 
14)  the  following  provision :  "  The  two  com- 
panies may  enter  into  agreements  with  respect 
to  the  working,  maintenance  and  management 
of  the  extension  railway  [this  was  the  T.  and  S. 
railway],  or  any  part  thereof,  and  of  the  rail- 
ways of  the  two  companies  connected  therewith 
^these  were  the  two  companies  which  had  been 
incorporated  under  the  name  of  the  Great 
Eastern],  and  with  respect  to  the  apportionment 
of  the  traffic,  and  of  the  tolls,  fares  and  chaises 
for  traffic  on  the  extension  railway,  and  the  rail- 
ways of  the  two  companies,  the  appointment  of 
a  joint  committee,  or  any  other  matters  incident 
to  the  carrying  out  the  purposes  of  this  act." 
The  15th  clause  of  the  act  was  in  these  words, 
"  The  directors  of  the  T.  &  S.  company  and  the 
directors  of  the  two  companies  respectively,  may 
(subject  to  the  sanction  of  the  shareholders) 
enter  into  any  contracts  or  agreements  for 
effecting  all  or  any  of  the  purposes  of  this  act, 
or  any  objects  incidental  to  the  execution  there- 
of, and  every  such  contract  or  agreement  may 
contain  such  covenants,  clauses,  powers,  pro- 
visions and  conditions  as  may  be  mutually 
agreed  upon  between  the  parties  thereto  : " — 
Held,  that  the  contract  of  the  Great  Eastern 
Company  to  supply  the  T.  and  S.  company  with 
rolling  stock  was  not  ultra  vires,  but  was  war- 
ranted by  the  words  of  these  sections  of  the  act. 
Ih. 

A  railway  company  being  in  want  of  money, 
and  being  advised  that  they  had  no  power  to 
borrow,  sold  part  of  their  rolling  stock  to  a 
waggon  company  for  30,0002.,  at  the  same  time 
malang  a  contract  with  the  waggon  company  for 
the  hire  of  this  rolling  stock  at  a  rent  which 
would  repay  the  30,OOOZ.  and  interest  in  five 
years.  At  liie  same  time  three  of  the  directors 
of  the  railway  company  guaranteed  to  the  waggon 
company  the  payment  of  the  rent.  The  waggon 
company  brought  an  action  against  the  sureties 
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and  the  railwaj  company  for  rent  dae  : — Held, 
that  the  transaction  being  bon&  fide,  and  what 
it  purported  to  be,  was  not  an  ill^al  and  void 
transaction  under  7  &  8  Vict.  c.  85,  s.  19,  and 
30  &:  31  Vict,  c  127,  s.  4,  by  being  a  cloak  for 
borrowing  money.  Torkshire  Railway  Waggon 
Company  y.  Maclure^  21  Ch.  D.  309  ;  51  L.  J., 
Ch.  857  ;  47  L.  T.  290 ;  30  W.  R.  761—0.  A. 
Reversing  19  Oh.  D.  47«  ;  51  L.  J.,  Oh.  253  ;  45 
L.  T.  747  ;  30  W.  R.  288. 

Held,  also,  that  if  the  transaction  had  been  a 
mere  device  for  borrowing  money,  it  would  have 
been  illegaL    Ih, 


Kightf  of  Debenture  Holders.  ^  —Although 


paiiy,  2  Johns.  &  H.  80 ;  30  L.  J.,  Ch.  817  j  7 
Jur.,  N.  S.  1145. 


Delegating    Powers.] — An    agreement 


the  fact  of  the  railway  company  having  a  deben- 
ture debt  could  not  affect  the  liability  of  the 
raUway  company  on  the  contract,  debenture 
holders  have  some  Bort  of  security  on  the  rolling 
stock  for  the  time  being,  subject  to  the  right  of 
the  railway  company  to  use  and  otherwise  deal 
with  it  in  the  ordinary  course  of  business,  but 
the  railway  company  cannot  sell  the  whole  of 
the  rolling  stock  to  pay  debts  which  are  subse- 
quent in  priority  to  tne  debentures.    Ih, 


-*<Worldiig   Expenses"  —  "Proper    Out- 


goings."]— ^A  railway  company  sold  its  rolling 
stock  to  a  waggon  company  for  a  sum  of  money, 
and  the  waggon  company  let  the  rolling  stock 
back  to  the  railway  company  at  a  rent,  on  pay- 
ment of  which  for  a  term  the  railway  company 
were  to  become  repossessed  of  the  rolling  stock, 
the  rent  being  equal  to  the  purchase-money  and 
interest.  The  Oourt  of  Appeal  decided  that  the 
transaction  was  a  bond  hae  sale  and  re-hiring, 
and  not  a  sham  transaction  as  a  cloak  for  a 
borrowing.  (See  Torkshire  Waggon  Company 
T.  Maclure,  »upra.')  A  receiver  of  the  railway 
company's  undertaking  having  been  appointed 
nnder  s.  4  of  the  Railways  Companies  Act,  certain 
moneys  which  represented  rent  of  some  of  the 
rolling  stock  let  by  the  railway  company  to 
another  company,  and  proceeds  of  sale  of  other 
roiling  stock,  were  paid  to  the  receiver.  Deben- 
ture holders  who  had  become  such  after  the  date 
of  the  above-mentioned  agreement  of  sale  and 
re-hiring,  and  also  the  waggon  company,  claimed 
the  money  : — ^Held,  that,  although  by  s.  23  of 
the  act  "  all  money  borrowed  ....  by  a  com- 
pany on  ....  debenture  stock  ....  shall  have 
priority  ....  over  all  claims  on  account  of  any 
debts  ....  or  engagements  "  (except  as  in  the 
section  specified),  that  section  was  subject  to 
8.  4,  by  which  moneys  received  by  a  receiver 
under  the  act  were  not  payable  to  creditors  until 
after  due  provision  for  the  working  expenses  of 
the  railway  and  other  proper  outgoings  in 
respect  of  the  undertaking,  and  that  the  rent  of 
the  rolling  stock  was  a  "  working  expense,"  and 
a  "  proper  outgoing,"  and  entitied  to  priority 
over  the  claim  of  the  debenture  holders.  Corn- 
wall Minerals  Bailway  Company,  In  re,  48 
L.  T.  41— C.  A. 


3.  Running  Powbbs  and  Wobking 
Agbeements. 

Validity  of— ^nerally.] — There  is  no  princi^e 
of  pubUc  policy  which  renders  void  a  traffic 
agreement  between  two  lines  of  railway  for  the 
purpose  of  avoiding  competition.  Hare  v. 
London   and    North-Western    Railway    Com* 


between  two  railway  companies,  made  without 
the  authority  of  the  legislature,  whereby  one 
company  delegates  to  another  all  the  powers 
which  have  t^en  conferred  upon  it  by  parlia- 
ment, is  an  unlawful  attempt  to  effect  that 
which  parliament  alone  can  authorize,  and  is 
against  public  policy  ;  and  a  court  of  equity  will 
not  interfere  to  assist  either  of  the  parties  in 
obtaining  a  collateral  benefit,  which  the  agree- 
ment would  give,  or  aid  them  in  any  manner 
which  would  promote  the  object  of  the  agree- 
ment. Great  Northern  Railway  Company  v. 
Eastern  Counties  Railway  Company,  9  Hare, 
306  ;  7  Railw.  Oas.  643 ;  21  L.  J.,  Ch.  837. 

An  agreement  that  another  railway  company 
shall  work  a  particular  line  of  railway,  and  that 
the  property  and  plant  shall  be  handed  over  for 
that  purpose,  implies  a  delegation  of  the  powers 
conferred  by  statute  on  the  particular  company, 
which  cannot  be  made  by  them  nor  accepted  by 
the  other  company,  without  the  authority  of 
parliament.  Winch  v.  Birkenhead,  Lancashire 
and  Clieshire  Junctio7i  Railway  Company,  5 
De  G.  &  S.  562  ;  16  Jur.  1035. 

^  railway  company,  constituted  under  an  act 
of  parliament,  agreed  with  two  other  railway 
companies  that  the  whole  concern,  without  in- 
cumbrance when  completed,  should  be  worked  by 
those  two  companies,  who  should  have  perfect 
control  and  exercise  all  the  rights  of  the  first- 
mentioned  company,  and  who  should  find  stock 
and  work  the  concern  for  twenty-one  years  : — 
Held,  that  the  agreement  was  illegal,  as  being 
in  violation  of  the  act  under  which  the  first- 
mentioned  company  was  constituted.  Beman 
V.  Rufford,  1  Sim.,  N.  S.  550  ;  20  L.  J.,  Ch.  537  ; 
15  Jur.  914. 

An  agreement  between  two  companies  pro- 
vided that  one  company,  in  the  event  of  their 
exercising  certain  running  powers,  should  be  at 
liberty  to  have  their  own  staff  of  clerks  at  the 
stations  on  the  other  company's  line,  and  should 
carry  the  local  traffic  if  required  to  do  so  : — 
Held,  that  this  was  not  a  handing  over  of  the 
management  of  the  one  company  to  the  other 
such  as  would  be  contrary  to  the  spirit  of  the 
railway  acts  if  done  without  express  parlia- 
mentary sanction.  Llanelly  Railway  Company 
V.  London  and  North-Western  Railway  Corn- 
any,  7  L.  R.,  H.  L.  550 ;  45  L.  J.,  Ch.  639  ;  32 


n 


575  ;  23  W.  R.  927. 


Oiving  Interest  in  Profits.] — The  managing 
body  of  a  railway  company  has  no  power  to 
enter  into  a  contract  fixing  and  regulating  the 
future  traffic  which  may  be  carried  upon  a  line 
of  railway  which  the  company  may  thereafter 
be  empowered  to  construct,  so  as  to  give  to 
another  railway  company  an  interest  in  such 
traffic  and  profits.  Midland  Railway  Company 
Y,  Lojidon  and  North-Westem  Railway  Com* 
pany,  2  L.  R.,  Eq.  524  ;  35  L.  J.,  Oh.  831. 

An  agreement  between  two  groups  of  railway 
companies,  b^ng  respectively  the  owners  of  in- 
dependent conterminous  routes,  to  divide  the 
profits  of  the  whole  traffic  in  certain  fixed  pro- 
portions, calculated  on  the  experience  of  the 
past  course  of  traffic,  being  bonA  fide,  is  not 
ultra  vires.  Hare  v.  London  and  North-  Wester^ 
Railway  Company,  s^ipra. 
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An  agreement  between  two  railway  companies 
that  they  shall  work  together,  and  that  the 
profits  shall  be  shared,  so  as  to  give  a  certain 
percentage  to  each,  is  beyond  the  powers  of  the 
companies,  and  illegal.  Cluirlton  y.  Netocastle 
and  Carlisle  Railway  Company  and  North- 
JSastem  JRailioay  Company^  5  Jur.,  N.  S.  1096. 

A  bill  in  parliament  to  authorize  a  railway 
company  to  grant  a  lease  in  perpetuity  to  an- 
other railway  company  of  certain  projected 
lines  was  opposed  by  a  third  railway  company, 
who  withdrew  their  opposition  on  an  agreement 
being  come  to  that  during  the  continuance  of 
any  lease  to  be  authorized  by  the  act  the  com- 
panies should  participate  in  portions  of  each 
other's  profits,  and  that  the  two  former  com- 
panies should  not  take  traffic  on  specified  por- 
tions of  their  lines  : — Held,  that  the  agreement 
was  ultra  yires,  and  ought  not  to  be  decreed  to  be 
specifically  performed.  Shrewsbury  and  Bir- 
mingham MaUway  Company  v.  London  and 
North-  Western  Railioay  Company^  4  De  G.,  M. 
&  G.  115  ;  22  L.  J.,  Ch.  682  ;  17  Jur.  845. 

A  stipulation  not  to  compete  upon  parts  of  the 
line  held  to  be  no  such  fraud  upon  the  public  as 
rendered  the  agreement  between  the  companies 
invalid.  Shrewsbury  and  Birmingham  Railway 
Company  v.  London  and  North-Western  Rail- 
way Company^  17  Q.  B.  652  ;  21  L.  J.,  Q.  B.  89  ; 
16  Jur.  311.  • 

A  stipulation  to  divide  th^  profits  earned  upon 
the  common  portion  of  line  held  to  be  no  such 
fraud  upon  the  shareholders  of  either  company 
as  rendered  the  agreement  between  the  companies 
invalid.    lb. 

Payment  of  Tolls.] — A  bond,  fide  agreement 
by  deed  was  executed  by  the  plaintiffs  and 
the  defendants,  two  railway  companies.  The 
deed  provided,  firat,  that  the  defendants  might, 
for  twenty-one  years,  pass  over  the  railway 
of  the  plaintiffs,  and  have  free  use  of  their 
works  and  conveniences,  with  engines  and 
waggons,  for  the  purpose  of  carrying  coal. 
Secondly,  that  such  passage  should  be  had  and 
made  on  payment  of  the  tolls,  and  under  the 
following  restrictions  and  conditions  ;  that  is  to 
say,  when  the  quantity  of  coal  carried  over  any 
part  of  the  plaintiffs' railways  to  the  defendants' 
railway,  and  thence  to  certain  places,  ^ould  not 
amount  to  125,000  tons  in  the  period  of  six 
calendar  months,  during  the  term  of  twenty-one 
years,  then  the  defendants  would  pay  to  the  plain- 
tiff such  toll  for  such  passage  for  such  penod  of 
six  calendar  months  as  would,  witli  any  clear  profit 
which  might  be  made  by  the  plaintiffs  before  the 
same  period  after  payment  of  all  annual  and 
half-yearly  charges  for  interest  and  outgoings, 
and  all  expenses  of  management  or  otherwise, 
be  sufficient  to  enable  the  plaintiffs  to  pay  such 
dividends  as  might  become  payable  in  respect  of 
any  guaranteed  or  preference  stock  of  the  plain- 
tiffs already  issued  or  thereafter  to  be  issued  with 
the  consent  of  the  defendants,  and  also  a  clear 
net  dividend  at  the  rate  of  %l,  per  cent,  per 
annum  for  such  period  of  six  calendar  months 
upon  the  ordinary  capital  stock  for  the  time 
being  of  the  plaintifb ;  and  when  the  quantity 
of  coal  for  any  such  period  of  six  calendar 
months  should  exceed  125,000  tons  and  not 
150,000  tons,  such  sum  as  would  make  up  in 
manner  before  mentioned  the  demand  upon  the 
preference  stock,  and  3Z.  5*.  per  cent,  upon  the 
ordinary  stock ;  and  when  the  quantity  of  coal 


during  the  like  period  of  six  calendar  months 
should  exceed  150,000  tons  and  not  175,000  tons, 
such  sum  as  would  make  up  in  like  manner  the 
dividend  upon  the  preference  stock,  and  32. 10«. 
per  cent,  upon  the  ordinary  stock,  and  so  on  pro- 
gressively up  to  the  carriage  of  upwards  of 
400,000  tons  during  any  such  period  of  six 
calendar  months,  in  which  case  the  defendants 
were  to  pay  the  plaintiffs  such  sum  as  with  the 
clear  profits  made  by  plaintiffs  during  the  same 
period  would  pay  the  dividends  upon  the  pre- 
ference stock,  and  6Z.  per  cent,  upon  the  ordinary 
stock.  The  deed  went  on  to  provide  with  respect 
to  the  calculations  of  the  number  of  tons,  and 
that  if  the  payment  made  by  the  defendants  for 
any  period  of  six  months  once  made  up  42. 10#. 
per  cent,  upon  the  ordinary  stock  of  the  plain- 
tiffs, it  should  never  otherwise  recede ;— ^Held, 
that  the  contract  was  not  ultra  vires,  but  one 
which  the  companies  were  competent  to  enter 
into,  and  valid  in  law,  the  payments  to  be  made 
being  tolls  within  the  8  &  9  Vict.  c.  20,  s.  87. 
Great  Northern  Railway  Company  v.  South 
YorhsMre  Railway  and  River  Bun  Company 
(in  error\  9  Ex.  642  ;  23  L.  J.,  Ex.  186— Ex.  Ch. 

To  withdraw  Opposition  and  to  Lease.] — By 
a  deed  between  the  plaintiffs  and  defendants, 
two  railway  companies,  it  was  recited  that  a  por- 
tion of  a  line  was  common  to  the  plaintiffs  and 
another  company,  and  that  a  bill  had  been  intix>- 
duced  into  parliament  to  enable  the  latter  com- 
pany to  lease  the  undertaking  to  the  defendants, 
and  that  such  bill  had  been  opposed  by  the  plain- 
tifib,  but  that  they  had  agreed  to  withdraw  their 
opposition,  on  its  being  mutually  agreed  between 
the  plaintiffs  and  defendants  that  the  covenants 
in  tne  deed  after  contained  should,  upon  the 

ning  of  the  bill,  be  entered  into  ;  and  it  was 
her  recited  that  the  bill  had  passed  ;  where- 
upon it  was  covenanted  and  agreed  between  the 
plaintiffs  and  defendants,  that  the  companies 
working  on  the  common  line  should,  during  the 
lease  authorized  by  the  bill,  keep  accounts  of 
traffic  thereon,  and  should  during  the  lease 
divide  the  profits  earned  thereon ;  and  that 
during  the  lease  the  defendants  and  the  other 
company  should  not  in  any  way  carry  passen- 
gers, cattle,  &c.,  between  certain  points,  so  as  to 
compete  for  any  traffic  which  properly  belonged 
to  the  plaintiffs ;  and  there  was  a  covenant  be- 
tween the  plaintiffs  and  defendants  that  the 
agreement  come  to  between  them  should  not  in 
any  way  be  evaded  or  eluded  by  the  defendants, 
and  that  no  arrangement,  scheme,  device,  or 
contrivance  should  be  resorted  to  or  attempted 
by  them  for  that  purpose  : — Held,  that  the  last- 
mentioned  covenant  was  operative  upon  the 
passing  of  the  bill,  before  the  granting  of  the 
lease  ;  that  a  breach,  by  which  it  was  averred 
that  the  defendants  had  evaded  the  agreement, 
was  good,  although  there  was  no  averment  that 
the  lease  had  been  granted  ;  and  that  the  agree- 
ment to  withdraw  their  opposition  to  the  bill  in 
parliament  was  no  fraud  upon  parliament,  so  as 
to  make  the  agreement  between  the  companies 
invalid.  Shrewsbury  and  Birmingham  Railway 
Company  v.  London  ami  North-  Western  Railway 
Compa7iyj  17  Q.  B.  652 ;  21  L.  J.,  Q.  B.  89  ;  16 
Jur.  311. 

To  Apply  for  Powers  and  meanwhile  to  Lease.] 
— The  Brighton  and  South-Western  Railway  Com- 
panies jointly  became  purchasers,  under  an  act 
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obtained  in  1847,  of  a  line  of  railway  called  the 
Portsmouth  Extension  Railway,  inclading  the 
station  known  as  the  Landport  station.  A  sec- 
tion enacted,  that  each  of  the  two  companies 
might  at  all  times  thereafter  use  the  joint  line 
for  the  purposes  of  conveying  passengers,  animals, 
and  thmgs  upon  the  same,  and  for  all  such  other 
purposes  as  eliould  be  necessary  for  the  traffic  or 
busmeas  thereon  of  the  respective  companies. 
There  were  provisions  for  the  tolls  to  be  de- 
i|^nded,  and  for  enabling  the  companies  to  enter 
into  a  contract  between  themselves  for  the  pur- 
pose of  ascertaining  the  profits  of  the  joint  line 
and  the  division  of  such  profits.  The  South- 
Western' and  the  Portsmouth  Companies  entered 
into  an  agreement  in  1858,  by  which  they  agreed 
to  apply  to  parliament  in  the  then  ensuing  ses- 
sion for  an  act  to  enable  the  latter  company  to 
lease  their  line  to  the  former  company  for  the 
term  of  999  years,  at  a  rental  of  18,000^.  a  year  ; 
and,  if  unsuccessful  in  obtaining  the  act,  that 
they  should  repeat  their  efforts  in  1860,  and  that 
in  the  meantime  the  South- Western  should  work 
the  Portsmouth  line  and  pay  the  rent.  By  this 
arrangement  the  traffic  of  the  South- Western 
was  greatly  increased : — Held,  that  the  agree- 
ment for  the  lease  between  the  two  companies 
was  illegal,  being  unauthorized  by  parliament ; 
jknd  that  the  South- Western  was  not  entitled  to 
use  the  joint  station  for  passengers  or  goods  con- 
veyed under  such  agreement.  London^  Brighton 
4ind  South  (ha^  Railway  Company  v.  London 
4ind  South- Wentcm  Railway  Company  and 
Portmnouth  Railway  Company,  28  L.  J.,  Ch.  321 ; 
5  Jur.,  N.  S.  801. 

A  railway  company.  Incorporated  by  act  of  par- 
liament, Ls  bound  to  apply  all  the  funds  of  the 
company  for  the  purposes  directed  and  provided 
for  by  the  act,  and  for  no  other  purpose  whatso- 
ever. A  company,  incorporated  by  an  act  of  par- 
liament for  making  and  maintaining  a  railway 
and  works,  was  empowered  to  raise  money  to  be 
Implied  in  discharging  the  costs  incurred  in  ob- 
taining the  act,  and  the  remainder  towards  mak- 
ing and  maintaining  the  railway  and  works ;  and 
the  profits  of  the  company,  after  defraying  the 
expenses  of  making,  maintaining  and  working 
the  railway,  were  to  be  divided  amongst  the  pro- 
prietors. The  company  afterwards  covenanted 
with  a  railway  company,  to  take  a  lease  of  their 
line,  and  to  find  the  capital  necessary  for  the 
construction  of  the  branches  and  works  autho- 
rized to  be  constructed  by  bills  then  pending  in 
parliament,  and  to  pay  the  costs  of  preparing 
and  promoting  such  bills  : — Held,  that  the  rail- 
way company  having  a  limited  authority  only, 
and  being  a  corporation  only  for  the  purpose  of 
making  and  maintaining  the  railway  sanctioned 
by  the  act,  could  only  apply  its  funds  for  the 
purposes  provided  by  the  statute  ;  and  that  such 
an  agreement  was  illegal,  though  the  object  of 
it  might  have  been  the  increase  of  the  profit  of 
their  railway.  Eatt  Anglian  Railway  Company 
v.  Ea^t^rn  Counti-en  Railway  Company^  7  Railw. 
Oas.  150 ;  11  C.  B.  775  ;  21  L.  J.,  C.  P.  23  ;  16  Jur. 
249. 

To  Apply  f6r  Powers.] — An  agreement  between 
two  companies  for  an  application  to  parliament ; 
for  the  necessary  powers  to  enable  one  company 
to  work  the  line  of  the  other  is  innocent,  and 
equity  will  not  interfere  to  prevent  a  company 
£!om  putting  its  seal  to  such  an  agreement. 
Winch  v.  Birkenhead,  LancaMre  and  Cheshire 


Ju7iction  Railway  Company,  5  De  G.  &  S.  662  ; 
16  Jur.  1035. 

Parties  with  Banning  Powers  bound  by  Aet.] 
— A  right  to  run  over  a  line  of  railway  cannot 
be  claimed  independently  of  the  rules  and  regu- 
lations which,  by  act  of  parliament,  the  direc- 
tors are  empowered  to  make  for  the  management 
of  the  line.  Rhymney  Railway  Company  v. 
Taff  Vale  Railway  Comjmny,  29  Beav.  153  ;  30 
L.  J.,  Ch.  482  ;  9  W.  R.  222. 

Parties,  whose  right  to  use  a  railway  is  secured 
by  act  of  parliament,  cannot  insist  upon  their 
right,  and  at  the  same  time  contend  that  the 
rules  and  regulations  made  for  the  security  of 
the  line,  the  passengers,  and  the  traffic,  are  un- 
reasonable, unnecessary,  and  inapplicable  to 
their  particular  traffic.    Ih, 

Bights  on  Amalgamation.]— A  railway  com- 
pany, A.,  made  an  agreement  with  another  rail- 
way company,  B.,  to  allow  B.  to  carry  passengers 
and  goods  over  the  A.  line  on  certain  terms. 
There  was  a  station  at  the  A.  line,  towards  the 
increased  extent  and  accommodation  of  which 
the  B.  company  was  to  contribute  a  limited  sum. 
The  A.  company  amalgamated  with  other  com- 
panies, obtained  several  branches,  and  assumed 
a  different  name.  The  B.  company  did  the 
same  : — Held,  that  the  agreement  applied  to  all 
traffic  coming  from  the  B.  line  upon  the  A.  line, 
however  originating,  whether  only  upon  the 
original  B.  line,  or  in,  from,  or  through  any  of 
its  amalgamated  lines.  Lancoihire  and  Tork- 
shire  Railway  Company  v.  Bast  Lancashire 
Railway  Campany,  5  H.  L.  Cas.  792  ;  25  L.  J., 
Ex.  278  ;  2  Jur.,  N.  S.  767  ;  S,  C,  in  Ex.  Ch.,  9 
Ex.  591  ;  23  L.  J.,  Ex.  157. 

How  Determinable.]— The  usages  and  rules  of 
law  applicable  to  the  determination  of  contracts 
for  hiring,  service  or  partnership,  have  no  appli- 
cation to  contracts  between  railway  companies. 
An  agreement  between  railway  companies  not 
ultra  vires,  and  by  its  terms  unlimited  in  dura- 
tion of  time,  can  only  be  determined,  failing 
mutual  consent,  by  an  act  of  parliament.  Llor- 
nelly  Railway  Company  v.  London  and  Xorth^ 
Western  Railway  Company^  7  L.  R.,  H.  L.  550  ; 
45  L.  J.,  Ch.  539  ;  32  L.  T.  575  ;  23  W.  R.  927. 

The  Llanelly  Railway  Company  executed  an 
agreement  by  which  it  conceded  to  the  London 
and  North- Western  Railway  Company  running 
powers  over  its  lines,  subject  to  the  company's 
bye-laws  and  to  the  payment  of  dues.  The 
agreement  specified  no  limit  as  to  its  duration, 
nor  that  eitner  company  was  to  have  power  to 
determine  it,  but  some  of  its  terms  indicated 
that  it  was  intended  to  be  permanent.  It  pro- 
vided that,  whether  the  running  powers  were 
exercised  or  not,  there  should  be  a  complete 
system  of  tlirough  booking,  and  that  the  two 
companies  should  send  by  each  other  all  traffic, 
not  otherwise  consigned,  to  or  from  stations  on 
the  lines  of  each  whenever  such  lines  formed 
the  shortest  route  : — Held,  that  these  provisions 
constituted  a  sufficient  consideration  to  support 
the  agreement,  so  that  neither  company  could 
determine  it  without  the  consent  of  the  other  on 
the  ground  of  want  of  reciprocity,  although  it 
neither  gave  to  the  Llanelly  Company  any  run- 
ning powers  over  the  lines  of  the  London  and 
Xorth- Western  Company,  nor  laid   any  obliga- 
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tion  on    the  latter  company  to    exercise    the 
powers  conceded  to  it.    Ih, 

Lease  of  Line — New  Bights  acquired  by 
Lessor.]  —  In  1846.  the  Reading  Company 
proposed  to  make  a  railway  meeting  the 
Sonth-Eastem  and  the  South-Western  lines 
and  another  railway.  Part  of  the  line  pro- 
posed to  be  made  ran  so  nearly  in  the  same 
direction  with  part  of  a  branch  line  pro- 
posed to  be  made  by  the  plaintifEs,  that  it  was 
proposed  that  the  Beading  (Company  should,  for 
that  space,  adopt  the  line  to  be  made  by  the  plain- 
tiffs. The  Reding  Company  and  the  plaintifEs 
obtained  acts  of  parliament  in  1846,  which  came 
into  operation  on  the  same  day.  By  s.  44  of  the 
Beading  Act,  after  reciting  that  a  bill  was  then 
pending  in  parliament  for  enabling  the  plaintiffs' 
company  to  make  the  portion  of  the  line,  and 
that  it  was  thereby  intended  that  the  Reading 
Company  should  have  the  use  of  it  for  the  pur- 
poses of  their  traffic,  it  was  enacted,  that,  if  the 
plaintiffs'  company  did  not  complete  the  por- 
tion of  the  line,  the  Reading  Company  might 
make  it ;  and  they  were  empowered  to  lease  their 
railway  to  the  defendants'  company,  for  such 
term  and  upon  such  conditions  as  should  be 
agreed  upon  between  the  two  companies.  By 
the  plaintiffs'  company's  act,  after  reciting  that 
a  bill  was  then  pending  in  parliament  for  making 
the  Reading  Railway,  it  was  enacted  that,  in 
case  the  bill  should  pass  into  a  law,  the  Reading 
Company  might  use  the  portion  of  the  line,  and 
the  stations,  warehouses,  works,  and  con- 
veniences belonging  thereto,  subject  to  such  rea- 
sonable terms  as  should  be  agreed  upon  between 
the  plaintiffs'  company  and  the  Reading  Com- 
pany. By  8  &  9  Vict.  c.  20,  s.  113,  which  was 
incorporated  into  these  special  acts,  in  cases 
where  a  railway  is  authorized  to  lease  its  line,  or 
any  portion  of  it,  such  lease  shall  entitle  the 
lessees  to  enjoy  all  the  powers  and  privileges 
granted  to  and  enjoyed  by  their  lessors.  In  1847, 
an  agreement  was  entered  into  between  the 
Reading  Company  and  the  plaintiffs,  to  the 
effect  that  the  Rieading  Company  should  have 
the  right  in  perpetuity  of  using,  for  the  purposes 
of  their  traffic,  the  above-mentioned  portion  of 
railway,  upon  certain  terms.  In  1850,  the 
Reading  Company  leased  their  line,  with  all  their 
powers,  privileges,  and  all  the  benefit  and  ad- 
vantage to  be  derived  from  the  agreement  of  1847, 
to  the  defendants  for  1,000  years,  subject  to  the 
obligations  and  liabilities  of  the  company : — 
Held,  that,  by  virtue  of  the  special  acts  of  par- 
liament, the  8  &  9  Vict.  c.  20,  incorporated  there- 
with, and  the  lease  of  1850,  the  agreement  of 
1847  was  binding  upon  the  plaintiffs  and  defen- 
dants ;  and  that  the  defendants  were  entitled,  as 
against  the  plaintiffs,  to  stand,  in  respect  of  the 
agreement,  in  the  situation  of  the  Reading  Com- 
pany. London  and  SotUh^Westem  Railioay 
Company  v.  Simth'EaMem  JRmlway  Company, 
8  Ex.  584  ;  22  L.  J.,  Ex.  193— Ex.  Ch. 

Local  Traffic,  what  is.] — When  two  railway 
companies  gave  mutual  running  p6werB  to  one 
anotner  over  parts  of  their  respective  lines,  with 
a  stipulation  that  local  traffic  should  be  re- 
spected : — Held,  that  by  local  traffic  was  meant 
the  traffic  between  two  stations,  both  being  on 
one  of  the  lines  over  which  the  running  powers 
extended.    Midland  Jtailioay  Company  v.  Man- 


chester^  Sheffield   and    lAncolnMre    Railway 
Company,  22  L.  T.  601. 

Constmction  of  Agreement — Passenger  Traf- 
fic]— The  plaintiffs  had  constructed  a  railway 
which  joined  the  defendants'  railway  and  the 
Great  Western  ;  and  by  their  act,  if  they  aban- 
doned any  part  of  the  railway,  or  if  after 
its  completion  it  ceased  to  be  used  for  three 
years,  the  land  purchased  was  to  revert  to 
the  owners  of  the  adjoining  lands.  An  agree- 
ment was  entered  into  between  the  plaintiffs  ^sSX 
the  Great  Western  Company,  by  which  the  latter 
covenanted  to  construct  a  station  at  the  point  of 
junction  of  the  two  railways,  and  to  stop  their 
trains  at  this  station.  An  act  was  obtained,, 
which  empowered  the  plaintiffs  to  lease  to  the 
defendants  their  railways,  stations,  &c.,  and  all 
their  rights,  powers  and  privileges  in  relation 
thereto.  A  lease  was  accordingly  executed,  in 
which  there  was  a  covenant  that  the  defendants 
should  "  efficiently  work  and  repair  the  railway 
and  works  demised,  and  indemnify  the  plaintiff 
against  all  liabilities,  loss,  charges  and  expenses, 
claims  and  demands,  whether  incurred  or  sus- 
tained in  consequence  of  not  working,  or  in  any 
manner  connected  with  the  working  of  the  railway 
and  works  : " — Held,  first,  that  the  defendants 
were  not  bound  to  work  the  demised  railway  for 
passenger  traffic.  West  London  Raihcay  Conu 
pany  v.  London  and  NovthAVestem  ItaHtjoay 
Company,  11  C.  B.  327  ;  7  Railw.  Cas.  477 ;  22 
L.  J.,  C.  P.  117;  17  Jur.  301— Ex.  Ch. 

Held,  secondly,  that  the  defendants  were  not 
bound  to  work  for  passenger  traffic,  even  if  such 
traffic  presented  itself.    lb. 


Stopping  Trains   at  Junction.] — Held, 


thirdly,  that  the  rights  of  the  plaintiffs,  under 
the  agreement  with  the  Great  Western,  were 
vested  in  the  defendants,  and  that  the  defendants 
had  power  to  compel  a  performance  of  the  cove- 
nant to  stop  trains  by  the  Great  Western,  that 
being  a  covenant  running  with  the  estate  in 
plaintiffs'  railway.    Ih, 

Held,  fourthly,  that  although  the  defendants 
had  power  to  compel  the  Great  Western  to  stop 
their  trains  at  the  point  of  junction,  they  were 
not  bound  to  exercise  that  power.    Ih, 

Vode  of  Working.]— Held,  fifthly,  that  the 

defendants  were  not  bound  to  work  the  plaintiff's 
line  in  connexion  with  the  Great  Western,  nor 
with  trains  on  their  own  line,  if  they  could  effi- 
ciently work  the  plaintiffs'  line  without  so  doing. 

Held,  sixthly,  that  the  defendants  must  not  be 
treated  for  the  purpose  of  considering  their  lia* 
bility  under  the  covenant,  as  if  they  were  lessees 
of  a  separate  and  independent  line,  having  no 
control  over  any  other  line,  but  the  covenant 
must  be  construed  with  reference  to  the  subject- 
matter  and  character  of  the  defendants,  the  de- 
gree of  efficient  working  by  the  defend  ants  being 
different  and  greater  than  would  be  required 
from  a  company  or  an  individual  possessed  only 
of  the  demised  railway.    Ih, 

User  of  Junction.] — ^A.  company,  being  owner 
of  a  station,  entered  into  agreement  with  B. 
company  to  make  a  new  junction  between  their 
respective  lines,  so  that  B.  company  might  usa 
such  station.  C.  company,  having  running 
powers  over  A.  company's   line,  subsequently 
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entered  into  agreement  with  B.  company  for  use 
of  B.  company's  line.  An  attempt  of  C.  com- 
pany to  go  from  B.  company's  line  to  A.  com- 
pany's line  OTer  the  junction  was  resisted  on  the 
ground  that  C.'s  agreement  with  B.  did  not  give 
a  right  to  use  such  junction,  and  even  if  it  did, 
such  agreement  was  ultra  vires  and  invalid,  as 
being  a  delegation  of  statutory  powers  and  as 
such  against  public  policy : — Held,  that  the  effect 
in  law  of  the  right  to  make  the  junction  was  to 
make  the  two  lines  one  continuous  line,  which 
the  public  had  a  right  to  use,  and  therefore  also 
a  company  working  under  arrangements  with 
companies  owning  the  two  lines  ;  and  that  the 
agreement  as  stated  did  not  amount  to  a  delega- 
tion of  statutory  powers,  nor  was  it  ultra  vires. 
Midland  Bailway  Company  v.  Great  WeHem 
Railway  Company,  8  L.  R.,  Ch.  841  ;  42  L.  J., 
Ch<  438  ;  28  L.  T.  718  :  21  W.  R.  657. 

Alteration  and  Improvement  of  Premiies.] — 
The  S.  railway  company  were  authorized  by 
their  act  to  **  make  and  maintain  "  a  railway , 
with  all  proper  stations,  approaches  and  works, 
and  were  empowered  to  transfer  or  sell  the 
railway  before  or  after  completion,  and  all 
the  powers  of  the  company,  to  the  D.  rail- 
way company.  By  a  working  agreement,  the 
terms  of  which  were  incorporate  in  the  act, 
it  was  provided  that  the  S.  company  were  to 
complete  the  line,  and  that,  when  completed,  it 
should  be  maintained  and  worked  by  the  D.  com- 
pany in  perpetuity,  and  that  they  were  to  pay  an 
annual  sum  to  the  D.  company.  On  the  comple- 
tion of  the  line  the  D.  company  took  possession 
of  and  worked  the  same  under  the  agreement, 
bfut  no  sale  to  them  of  the  railway  had  been 
effected.  While  the  D.  company  was  thus  in 
possession  the  S.  company,  acting  under  the 
alleged  powers  in  the  act,  in  order  to  provide  a 
better  access  to  a  station  on  the  line,  erected 
some  stone  steps  in  the  station  yard,  which  the  D. 
company  removed.  In  an  action  for  a  mandatory 
injunction  to  comx)el  the  D.  company  to  restore 
the  steps  : — ^Held,  that,  on  the  true  construction 
of  the  act  and  working  agreement  incorporated 
therewith,  the  D.  company  were  entitled  to  the 
exclusive  possession  and  right  of  maintenance  of 
the  railway  and  works ;  and  that  the  erection  of 
the  steps  was  a  work  of  maintenance,  and  was  a 
wrongful  act  on  the  part  of  the  S.  company. 
S&cenoakij  MaidHone,  and  Tunhridge  Bailway 
Company  y.  London,  Chatham,  and  borer  Rail- 
way Company,  11  Ch.  D.  625  ;  48  L.  J.,  Ch.  613  ; 
40  L.  T.  545 ;  27  W.  R.  672. 

Under  a  power  to  "  maintain  "  a  railway  and 
works,  reasonable  improvements,  consistent  with 
the  purpose  of  the  undertaking,  are  included.  lb, 

TramfiBr  of  line — Commencement  of  Pay- 
ment.]— The  Caledonian  Railway  Company  for 
thirteen  years  up  to  July,  1879,  had  been  pro- 
prietors of  the  D.  &  A.  railway,  and  had  incurred 
certain  liabilities  in  respect  to  payment  of  divi- 
dends to  preference  and  ordinary  shareholders  of 
the  D.  k,  A.  line.  The  preamble  of  the  North 
British  Railway  (D.  and  A.  Joint  Line),  passed 
July,  1879  r42  &  43  Vict.  c.  civ.),  set  forth  that 
it  was  expedient  that  the  Caledonian  and  North 
British  dompanies  should  have  equal  rights  and 
powers,  and  be  subject  to  equal  liabilities  over 
and  with  respect  to  the  D.  &  A.  line.  Sect.  8 
provided  that  on  and  after  the  Ist  February, 
1880,  called  the  ''  vesting  period,"  all  interest 


which  the  Caledonian  possessed  should  be  trans- 
ferred to  the  Caledonian  and  North  British 
i'ointly  and  in  equal  proportions  in  manner 
lereinafter  provided  by  the  act.  Sect.  6  pro- 
vided that  the  consideration-  for  the  transfer  of 
the  joint  line  should  be  as  follows :  "  (1.)  From 
and  after  the  vesting  period  the  company  (the 
North  British)  shall  pay  to  the  Caledonian  Rail- 
way Company  half-yearly,  on  the  1st  of  March 
and  1st  of  September  in  each  year,  a  sum  equal 
to  one-half  of  the  aggregate  of  the  following 
half-yearly  payments,  for  which  the  Caledonian 
Railway  Company  are  now  liable  in  respect  of 
their  acquisition  of  the  D.  and  A.  railway." 
The  Caledonian  Railway  Company  claimed  that 
under  this  section,  there  was  a  half-yeariy  pay- 
ment amounting  to  5,903Z.  15#.  due  on  the  1st  of 
March,  1880  : — Held,  that  the  liability  to  make 
payment  in  1880  did  not  arise  till  September, 
the  time  of  payment  applicable  to  the  first  six 
months  following  the  1st  of  February,  1880. 
Caledonian  Railway  Con\pany  v.  North  British 
Bailway  Company,  6  App.  Cas,  114  ;  29  W.  R, 
685— H.  L.  (Sc). 


Bailway  Commissionert — Jnrisdietion  of, 


to  Sevise.] — In  1858  two  railway  companies  en- 
tered into  a  working  agreement  under  a  special 
act,  which  enabled  them  so  to  do, with  this  proviso. 
'*  That  no  such  agreement  shall  be  valid  until  the 
same  has  been  approved,  both  as  to  the  period  of 
its  continuance  and  in  other  respects,  by  the 
Board  of  Trade."  The  17th  clause  of  the  agree- 
ment empowered  the  Board  of  Trade,  once  in 
every  ten  years,  "  to  cause  this  agreement  to  be 
revised,  but  in  the  interest  of  the  public  only." 
In  1873,  the  powers  and  duties  of  the  Board  of 
Trade  "  under  any  special  act,  with  respect  to 
the  approval  of  working  agreements  between 
railway  companies  "  were  transferred  to  the  rail- 
way commissioners : — Held,  that  the  power  given 
under  clause  17  of  the  agreement  to  the  Board  of 
Trade,  was  a  power  with  respect  to  the  approval 
of  a  working  agreement,  and  was  also  a  power 
under  a  special  act,  so  that  the  railway  commis- 
sioners had  power  to  revise  the  agreement,  and 
to  consider  it,  in  the  interest  of  the  public.  Hud- 
dei*ftfield  Corporation  v.  Great  Northern  Rail' 
way  CompaJiy  and  the  Manchester,  SJteffield  and 
Lincolnsni  re  Railway  Company,  50  L.  J.,  Q.  B.  587, 

Seference  to  Arbitration  of.] — See  post, 

col.  386. 

Arbitration  Clause— Notice  to  Terminate.] — 

An  agreement  between  two  railway  companies 
by  which  one  had  a  right  to  run  over  the  other's 
lines,  contained  a  clause  referring  all  matters 
in  difference  between  the  parties  to  arbitration. 
The  lessor  company  gave  the  lessee  company 
notice  that  they  should  consider  the  agreement 
at  an  end  after  a  £xed  day ;  the  lessees  took  no 
heed  of  the  notice  and  continued  running  their 
trains  : — Held,  that  the  matter  came  within  the 
terms  of  the  agreement  for  reference  to  arbitra- 
tion and  must  accordingly  be  referred.  Llanelly 
Railway  and  Rook  Company  v.  London  and 
North'Westei'n  Railway  Company,  20  W.  R. 
898.  Affirmed,  7  L.  R.,  H.  L.  550  ;  45  L.  J.,  Ch. 
539 ;  32  L.  T.  575  ;  23  W.  R.  927. 

Oniter  of  Jnriidiction  of  Court.] — By  an 


agreement  of  the  26th  of  February,  1866,  and 
afterwards  confirmed  by  act  of  parliament,  the 
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plaintiff  company  agreed  to  construct  a  line  of 
railway  between  certain  termini,  and  the  defen- 
dant company  agreed  to  work  it,  and  during  the 
continuance  of  the  agreement  to  develop  and 
accommodate  the  local  and  through  traffic  there- 
on, and  to  carry  over  it  certain  traffic  particularly 
specified  ;  and  it  was  agreed  that  all  differences 
under  the  agreement  should  be  determined  by  a 
standing  arbitrator  to  be  named  by  the  companies 
in  January  in  each  year,  or  failing  such  nomina- 
tion, by  the  Board  of  Trade  on  the  application  of 
either  company  in  February  in  each  year ;  and 
that  all  such  clauses  of  the  acts  of  parliament  for 
the  time  being  in  force  in  regard  to  railways  as 
should  relate  to  the  settlement  of  disputes  by 
arbitration  should,  as  far  as  applicable,  and  ex- 
cept as  therein  otherwise  provided,  be  deemed 
incorporated  with  the  agreement,  and  that  the 
agreement  should  continue  for  999  years  from 
its  date.  The  plaintiff  company  constructed  the 
line,  and  the  defendant  company  entered  into 
possession  thereof,  but  carried  a  large  proportion 
of  traffic  which  ought  to  have  passed  over  the 
plaintiff's  line  by  other  lines  belonging  to  the 
defendant  company,  and  a  bill  was  filed  to  re- 
strain the  defendant  company  from  so  doing : — 
Held,  first,  that  inasmuch  as  no  standing  arbi- 
trator had  been  appointed  in  accordance  with 
the  agreement,  the  jurisdiction  of  the  court  was 
not  ousted ;  and,  secondly,  that  the  case  was 
one  in  which  the  court  could  interfere  by  in- 
junction. Wolrerhampton  and  WcUsaZl  KaiU 
toay  Company  v.  London  and  North-Westei^n 
Bailttmy  Company^  16  L.  R.,  Eq.  433  ;  43  L.  J., 
Ch.  131. 


Injimction  to  Bestrain  from  proceeding.] 


— The  Judicature  Act,  1873,  s.  25,  sub-s.  8,  has 
given  no  power  to  the  High  CJourt  to  issue  an 
injunction  in  a  case  in  which  no  court  before  that 
act  had  power  to  give  any  remedy  whatever. 
Therefore  the  High  Court  has  no  jurisdiction  to 
issue  an  injunction  to  restrain  a  party  from  pro- 
ceeding with  an  arbitration  in  a  matter  beyond 
the  agreement  to  refer,  although  such  arbitra- 
tion proceeding  may  be  futile  and  vexatious  : — 
Semble,  per  Brett,  L.  J.,  that  the  Judicature  Act, 
1873,  has  dealt  only  with  procedure,  and  not  with 
jurisdiction  at  all,  and  that  if  no  court  had  power 
to  issue  an  injunction  before  that  act,  the  High 
Court  has  no  such  power  now.  North  London 
Mailioay  Company  v.  Great  Korthern  Railway 
Company,  11  Q.  B.  D.  30 ;  52  L.  J.,  Q.  B.  380  ; 
48  L.  T.  695 ;  31  W.  R.  490--C.  A.  Revei-sing 
47  L.  T.  383. 

4.  Amalgamation. 

Position  of  Officers  on.] — A  bill  was  filed  by 
a  former  officer  of  a  railway  company  to  obtain 
distribution  of  a  sum  of  money  which  had  been 
set  apart  for  the  compensation  of  the  officers  of 
the  company  on  its  amalgamation  with  another 
company.  An  inquiry  was  directed,  and  the 
chief  clerk  found  that  he  was  an  officer  of  the 
company,  at  an  average  salary  of  500Z.  a  year, 
although  at  the  actual  time  of  the  amalgama- 
tion he  only  held  the  appointment  of  consulting 
engineer,  at  the  annual  retaining  fee  of  lOOZ., 
and  in  aniving  at  this  result  the  chief  clerk  took 
into  consideration  his  former  engagement  of 
traffic  manager.  The  chief  clerk  submitted  to 
the  court  what  shares  the  persons  entitled  were 
to  take.    The  other  parties  appealed  from  the 


decision  of  the  chief  clerk  as- to  the  right  of  the 
party  to  participate  in  the  fund  : — Held,  that  he 
was  an  officer  of  the  company,  and  that  the 
shares  of  the  parties  entitled  to  share  must  be 
determined  on  the  principle  of  annuities,  having 
regard  to  their  several  ages  and  the  amount  of 
their  salaries.    Bi-uff  v.  Cohbold,  30  L.  T.  597. 

Action  on  a  bond  given  by  a  party  to  the 
L.  and  C.  railway  company,  as  surety  for  the 
due  performance  by  G.  of  his  duties  as  derk. 
The  condition  of  the  bond  was,  that  if  G.  should 
render  to  the  L.  and  C.  railway  company,  or  to 
the  committee  for  managing  the  London  ter- 
minus of  the  L.  and  C,  L.  and  B.,  and  S.  E.  rail- 
ways, a  true  account  of  all  the  receipts  and  pay- 
ments of  him,  as  such  clerk,  and  also  should  pay 
to  the  L.  and  C.  railway  company,  or  to  the  com- 
mittee, all  sums  as  he  should  receive  on  account 
of  the  company  or  committee,  then  the  obla- 
tion to  be  void.  The  surety  pleaded  that  the 
bond  was  made  before  the  passing  of  an  act  to 
consolidate  the  L.  and  B.  and  L.  and  C.  railway 
companies,  and  that  the  action  was  commenced 
afterwards,  and  that  the  L.  and  C.  railway  com- 
pany thereby  became  dissolved  : — Held,  that  the 
plea  was  bad,  and  was  no  defence  to  the  action, 
inasmuch  as  the  new  company  was  the  same  as 
the  two  old  ones,  with  additional  powers,  and 
that  the  amalgamation  of  the  companies  did  not 
affect  the  responsibilities  of  the  surety  or  G. 
London  and  BriyMon  Railway  Company  v. 
Goodwin,  6  Railw.  Cas.  177  ;  3  Ex.  736  ;  18  L.  J., 
Ex.  337.  See  S,  C,  3  Ex.  320  ;  18  L.  J.,  Ex.  174  ; 
Eastern  Union  RuUway  Coiupany  v.  Cochrane^ 
9  Ex.  197  ;  7  Railw.  Cas.  792  ;  23  L.  J.,  Ex.  61. 

Effect  of;  on  Agreement  to  withdraw  Opposi- 
tion.]— ^A  landowner,  being  a  peer  of  parliament, 
entered  into  an  agreement  with  the  projectors  of 
a  railway,  stipulating  that  they  should  take  cer- 
tain portions  of  his  land,  and  pay  him  specified 
sums  for  the  same,  and  by  way  of  compensation 
for  permanent  injury  to  his  mansion  and  estate, 
that  they  should  execute  certain  works  of  utility 
and  ornament  on  his  property,  and  make  and 
maintain  a  station  adjoining  or  near  to  a  par- 
ticular road,  at  which  all  trains  passing  along 
the  railway  should  stop  for  the  accommodation 
of  passengers,  and  for  the  receiving  and  unload- 
ing of  goods,  luggage,  carriages,  and  horses  ; 
with  a  provision  that  the  landowner  should  with- 
draw his  opposition  to  the  bill  of  the  projectors 
and  co-operate  with  them,  and  use  his  best  en- 
deavours to  prevent  the  bill  of  a  rival  company 
from  passing  into  law,  but  that  if  the  bill  of  the 
rival  company  should  pass,  then  the  first-men- 
tioned company  should  pay  him  certain  sums  for 
the  land  the  rival  company  might  take,  and 
recover  from  the  latter  and  pay  to  the  first- men- 
tioned company  the  largest  amount  of  price  and 
compensation  which  could  be  obtained ;  and  also 
a  provision  that  either  of  the  parties  might  deter- 
mine the  agreement  by  notice  to  the  other,  if  the 
bill  of  the  first-mentioned  company  should  not 
pass  within  six  months  ;  and  a  further  provision 
.that  if  the  two  projected  companies  should  be 
amalgamated,  the  amalgamated  company  should 
pay  certain  sums  to  the  landowner  as  purchase- 
money  and  compensation ;  and  that  the  cove- 
nants and  agreements  concerning  the  purchase 
and  taking  of  land,  not  making  deviations  with- 
out his  consent,  and  the  making  and  maintaining 
such  station,  and  all  other  the  covenants  and 
agreements  thereinbefore  contained  on  the  part 
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of  the  first-mentioned  company,  so  far  as  the 
same  should  be  applicable,  should  be  performed 
bj  the  amalgamated  companies.  By  an  act 
passed  within  six  months,  the  subscribers  to  the 
two  projected  companies  were  incorporated  in 
one  body,  and  authorized  to  make  certain  of  the 
projected  lines  of  railway,  and  it  was  enacted 
that  the  shareholders  of  each  company  should 
be  entitled  In  certain  rates  or  proportions  to  the 
shares  of  the  united  company : — Held,  that, 
notwithstanding  the  bill  of  the  first-mentioned 
company  did  not  pass,  the  agreement  could  not 
be  determined  by  a  notice  given  by  the  projec- 
tors who  were  parties  to  the  agreement,  or  by 
the  amalgamated  body.  LiTuLtey  (^EarV)  v. 
Capper,  2  Ex.  801— Ex.  Ch.  Affirmed  in  Dom. 
Froc.,  3  H.  Lu  Gas.  293. 

The  amalgamated  company  haying  then  taken 
the  land  referred  to  in  the  agreement,  and  paid 
for  it  the  price  thereby  stipulated,  and  having, 
in  a  suit  in  equity  brought  against  them  by  the 
landowner  claimed  the  benefit  of  the  agree- 
ment, he  filed  a  bill  for  a  specific  performance 
of  his  contract  with  the  projectors  of  the  first- 
mentioned  company  : — Held,  in  equity,  that  the 
union  and  incorporation  of  the  shardiolders  of 
the  two  companies  in  one  body  and  the  consoli- 
dation of  their  several  shares  under  the  act  of 
parliament,  constituted  an  amalgamation  within 
the  meaning  of  the  agreement,  and  that  the 
amalgamated  company  was  bound  by  the  agree- 
ment entered  into  with  the  landowner  by  the 
projectors  of  the  first-mentioned  company.  8,  (7., 
sub  nom.  J^induy  (^EarV)  v.  Oreat  Nortlicrn 
JtaUway  Company,  10  Hare,  665  ;  22  L.  J.,  Ch. 
995  ;  17  Jur.  552. 

Powers  of  Biroctort  —  Effeet  of  Act]  — 
Two  companies  proposing  to  construct  railways 
which  would  necessarily  interfere  with  each 
other,  their  respective  subscribers*  agreements 
empowered  the  respective  managing  committees 
or  directors  '*  to  demise  or  sell  the  undertaking, 
or  any  part  thereof,  or  to  amalgamate  the  same, 
or  any  part  thereof,  with  any  other  railway  or 
railways."  In  pursuance  of  the  powers  thus 
confened  npon  them,  the  directors  of  the  two 
companies  agreed  to  amalgamate  and  to  form  a 
united  company,  and  this  agreement  was  carried 
into  effect  by  resolutions  made  at  board  meet- 
ings of  the  respective  committees,  and  by  a  deed 
executed  by  a  competent  number  of  the  directors 
of  each  company  : — ^Held,  that  the  power  to  amal- 
gamate was  vested  in  the  two  boards,  and  that 
those  powers  were  well  and  effectively  exercised, 
and  that  the  company  so  united  and  amalgamated 
might  maintain  an  action  for  calls  against  a 
shareholder  of  either  company  who  had  executed 
the  parliamentary  contract  and  subscribers' 
agreement.  Cork  and  Youghal  Bailway  Coni' 
pany  v.  Paterson,  18  C.  B.  414. 

A  company  for  making  a  railway  from 
Dublin  to  Mullingar  was  incorporated  in  July, 
1845,  under  the  name  of  the  Midland  Gi'eat 
"Western  Bailway  Company  of  Ireland.  Some 
of  its  directors  provisionally  registered  another 
company  for  making  a  railway  from  Mullingar 
to  Galway,  to  be  called  "  The  Galway  and  Mul- 
lingar Junction  Railway  Company."  Three 
months  afterwards  this  name  was  altered  at 
the  r^istration  office  to  "The  Midland  Great 
Western  Railway  Company  of  Ireland  (Exten- 
sion from  3Iulllngar  to  Galway)."  Most  of  the 
directors  of  the  two  companies  were  the  same. 


L.  applied  for  and  received  scrip  certificates 
in  the  extension  company,  and  paid  deposits 
thereon,  and  received  receipts  headed  with  the 
altered  name,  and  signed  the  shareholders'  agree- 
ment and  parliamentary  contract.  The  Mi(Uand 
Great  Western  presented  in  its  own  name  and 
under  its  corporate  seal,  a  petition  to  parliament 
for  an  act  to  make  a  railway  from  Mullingar  to 
Galway,  undertaking  at  its  own  expense  to  make 
the  railway.  The  act  which  was  passed  upon 
this  petition,  in  July,  1846,  only  gave  authority 
to  make  the  railway  from  Mullingar  to  Athlone, 
or  but  a  part  of  the  distance.  The  directors  had 
power  under  the  act  to  raise  the  necessary  sums, 
"  by  contributions  among  themselves  or  by  the  ad- 
mission of  other  parties."  The  additional  capital 
required  for  extension  was  directed  to  form 
'*  part  of  the  general  and  original  capital  of  the 
company  ;  **  and  the  provisions  of  the  recited  act 
(that  of  1845)  were  to  extend  to  and  be  read 
with  the  new  act.  The  expression  "  the  com- 
pany," in  the  new  act,  was  declared  to  mean  the 
Midland  Great  Western  Company.  In  Sep- 
tember, 1846,  at  a  meeting  of  the  directors  of 
the  Midland  Great  Western,  a  resolution  was  \ 
passed  stating  on  what  terms  the  holders  of  the 
extension  scrip  should  be  entitled  to  certificates 
in  the  joint  company,  and  another  resolution  ap- 
proving of  and  confirming  those  terms.  At  that 
meeting  the  seal  of  the  Midland  Great  Western 
was  affixed  to  the  shareholders'  book,  which, 
however,  did  not  then  contain  the  names  of  the 
shareholders  in  the  extension  line.  The  latter 
were  added  in  March,  1847,  when  one  of  them, 
tluit  of  L.,  was  inserted  ;  three  calls  were  made, 
the  first  was  dated  previously  to  the  insertion  of 
the  extension  subscribers  in  the  shareholders' 
book  ;  the  two  others  after  that  insertion : — 
Held,  that  the  act  did  not  amalgamate  the  two 
companies,  and  that  even  if  the  directors  pos- 
sessed a  power  of  amalgamation,  the  resolution 
of  September,  1846,  was  not  an  exercise  of  that 
power  so  as  to  render  L.  liable  for  any  one  of  the 
calls  at  the  suit  of  the  Midland  Great  Western. 
Midland  Oreat  Western  Railway  of  Ireland  v. 
Leech,  3  H.  L.  Cas.  872. 

Seferee  under  Contract  for.] — A  contract  be- 
tween a  railway  company  and  certain  con- 
tractors for  works  upon  the  line,  contained  a 
stipulation,  that  any  difference  arising  thereon 
should  be  referred  to  T.,  "  if  and  so  long  as  he 
should  continue  to  be  the  company's  principal 
engineer."  After  the  making  of  the  contract, 
the  railway  company  became  merged  in  and 
amalgamated  with  another  railway  company, 
under  an  act,  which  provided  that,  notwithstand- 
ing the  amalgamation,  and  the  partial  repeal  of 
the  special  act  of  the  first-mentioned  railway 
company,  all  contracts  should  be  proceeded  with 
and  enforced  as  if  such  repeal  had  not  taken 
place,  the  new  railway  company  being  in  all 
respects  with  reference  to  such  matters  substi- 
tuted for  the  former  railway  company  : — Held, 
that  T.,  who  still  continued  to  be  the  engineer  of 
a  portion  of  the  former  railway,  but  was  not  the 
•*  principal  engineer  "  of  the  amalgamated  com- 
pany, was  the  proper  referee  in  cases  of  disputes 
arising  out  of  the  contract.  Wansheck  Railicay 
Company  and  Trowsdale,  In  re,  1  L.  R.,  C.  r. 
269  J  12  Jur.,  N.  S.  746. 

Arbitration— Method  of  taking  Accounts— 
Jnriadiction.] — On  an  amalgamation  of  railway 
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companies  under  an  act  of  parliament,  some  of 
the  shareholders  filed  a  bill  for  the  purpose  of 
determining  the  principle  upon  which  the  ac- 
counts were  to  be  taken  : — Held,  that  the  ques- 
tion being  merely  one  of  account  as  between  two 
classes  of  shareholders  for  the  determination  of 
which  the  act  of  parliament  had  provided  suffi- 
cient machinery  by  means  of  arbitration,  the 
court  would  not  interfere,  and  the  bill  was  dis- 
missed with  costs.  Yool  v.  Chrat  Western  Rail- 
way  C&mpany,  39  L.  J.,  Ch.  662  ;  22  L.  T.  781 ; 
18  W.  R.  825. 


5.  Usee  op  Railway  by  the  Public. 

Court  cannot  compel  Use  of  Signals.] — A  rail- 
way company  having  refused  to  allow  a  colliery 
company  to  run  engines  and  carriages  over  part 
of  its  line  under  the  powers  of  the  Railways 
Clauses  Act,  1845,  s.  92,  the  colliery,  company 
filed  a  bill  for  an  injunction  to  restrain  the  rail- 
way company  from  preventing  its  exercise  of  the 
right : — Held,  that,  inasmuch  as  the  colliery  com- 
pany could  not  run  over  the  line  unless  the  points 
and  signals  on  the  line  were  properly  worked  by 
the  railway  company,  the  court  could  not  grant 
relief,  as  it  does  not  order  the  performance  of  a 
continuous  act  like  working  signals,  the  doing  of 
which  requires  continuous  attention,  and  cannot 
be  seen  to  by  the  court.  Poicell  JDuffryn  Steam 
Coal  Company  v.  Taff  Vale  Mailway  Coiiipany, 
9  L.  R.,  Ch.  331  ;  43  L.  J.,  Ch.  575  ;  30  L.  T.  208. 
Affirming  29  L.  T.  575  ;  22  W.  R.  182.  See  S.  C, 
26  L.  T.  357  ;  20  W.  R.  460. 

The  absence  of  a  proper  method  of  enforcing 
the  provisions  of  s.  92  is  no  reason  for  extending 
the  jurisdiction  of  the  court.    75. 

Approval,  under  s.  115,  of  the  engines  to  be 
used,  is  a  condition  precedent  to  the  user  of  the 
line  under  s.  92.    lo. 

Whether  InoloBiTe  of  Power  to  ue  Statloni.] 

— ^Although  the  expression  "  the  railway  "  is,  by 
the  interpretation  clause  of  the  Railways  Clauses 
Act,  s.  3,  defined  to  mean  "  the  railway  and  the 
works  by  the  special  act  authorized  to  be  con- 
structed," and  these  words  have  been  construed 
to  include  a  station,  yet  it  is  doubtful  whether 
the  power  reserved  to  the  public  by  s.  92  of  8  & 
9  Vict.  c.  20,  to  use  "  the  railway  "  with  engines 
and  carriages,  upon  pajnnent  of  tolls  which  are 
calculated  at  a  certain  rate  per  mile,  includes 
the  power  of  using  also  the  stations  of  the  com- 
pany. Midland  Jiailway  Company  v.  Amber- 
gate,  Nottingham^  and  Boston  and  EaMern  June- 
tion  Railway  Campany^  10  Hare,  359. 

Liability  of  Company  for  Condition  of  Foreign 
Tmckfl.] — A  railway  company  is  compelled  to 
forward  foreign  traffic  from  other  lines,  and  they 
must  take  due  care  that  trucks  belonging  to  other 
persons  are  in  such  a  state  as  to  travel  safely. 
But  the  company  cannot  stop  all  foreign  trucks 
and  empty  them  for  the  purpose  of  a  minute 
examination  ;  to  do  so  would  practically  destroy 
the  right  given  by  statute  to  other  companies  of 
having  the  traffic  forwarded,  and  give  a  mono- 
poly to  the  company  itself.  There  must  be  some 
reasonable  limit  to  the  amount  of  examination 
required,  and  the  substantial  question  in  cases  of 
accident  is  whether  the  mode  of  examination 
adopted  by  the  forwarding  company  was  reason- 
able.    Richardson  v.   Great  Eastern  Railtcay 


Compayiy,  1   C.  P.  D.  342  ;  24  W.  R.  907.    Re- 
versing 10  L.  R.,  C.  P.  486  ;  37  L.  T.  248. 

Ezpresi  Traini,  what  are.] — ^A  train  on  a 
local  line  running  in  connexion  with  trains  be- 
tween London  and  Scotland  cannot  be  said  to 
lose  its  character  of  an  express  train  by  stopping 
at  junctions  connecting  the  line  vdih  other  im- 
portant lines,  although  it  should  stop  at  two 
such  junctions  within  eight  miles  of  one  another. 
Hood  v.  North'Easttfm  Railway  Company^  19 
W.  R.  523.  . 

Charges  for  weighing  Goodi  carried  on  Bail- 
way.] — Weighing  goods  carried  on  a  railway  at 
a  railway  station  for  the  convenience  of  the  con- 
signee, is  incidental  to  the  statutory  powers  of 
the  railway  company  and  not  ultra  vires,  and  an 
action  may  be  maintained  by  the  company  to 
recover  charges  for  weighing  them.  London  and 
Korth- Western  Railway  y.  Price,  11  Q.  B.  D. 
486  ;  52  L.  J.,  Q.  B.  754. 

Refreshment  Soomfl — Covenant  to  stop  Trains.} 
— A  railway  company  covenanted  with  the 
builders  of  refreshment-rooms  at  a  station  on 
the  line  of  railway  that  all  trains  which  should 
pass  the  station  carrying  passengers,  not  being 
goods  trains  or  trains  to  be  sent  express  or  for 
special  purposes,  and  except  trains  not  under  the 
control  of  the  company,  should  stop  for  a  reason- 
able period  of  about  ten  minutes.  The  post- 
master-general, proceeding  under  1  &  2  Vict.  c. 
98,  which  was  passed  before  the  covenant  was 
made,  required  uie  company  to  run  a  train  carry- 
ing mails  at  a  certain  hour,  and  stopping  at  the 
station  for  five  minutes  only  : — Held,  that  such 
a  train  was  a  train  *'  not  under  the  control  of  the 
company  "  within  the  meaning  of  the  exception. 
Phillips  V.  Great  Western  Railway  Company^ 
7  L.  R.,  Ch.  409 ;  41  L.  J.,  Ch.  614  ;  26  L.  T. 
532  ;  20  W.  R.  562. 

Bight  of  Landowner  to  stop  Ordinary  Trains.] 
—  When  a  branch  railway  act  gave  a  land- 
owner the  right  to  stop  by  signal  all  ordinary 
trains  : — Held,  that  accelerated  trains,  forming^ 
part  of  fast  through  trains  from  London,  were 
not  ordinary  trains,  though  the  fares  charged 
were  at  the  ordinary  rate.  Turner  v.  London 
and  SovtJi- Western  Railway  Company,  17  L.  R., 
Eq.  561  ;  43  L.  J.,  Ch.  430. 

When  an  act  confers  upon  a  landowner  a 
private  right  creating  a  burthen  upon  a  railway, 
and  restraining  the  directors  from  regulating  the 
traffic  so  as  best  to  accommodate  the  public,  it 
must  be  construed  strictly.    Ih. 

6.  Branch  Railway. 

What  is.]— The  Taff  Vale  Railway  obtained  a 
lease  from  the  trustees  of  the  Bute  Docks  at  Car- 
diff of  land  which  they  required  for  the  purposes 
of  their  railway.  The  lease  was  for  260  years. 
With  a  view  to  securing  that  the  proposed  rail* 
way  should  not  be  used  so  as  to  take  cnstom 
from  the  docks  in  which  they  were  interested, 
the  trustees  inserted  a  covenant  in  the  lease,  on 
the  part  of  the  railway,  that  the  company,  so  far 
as  it  was  able,  should  cause  all  minerals  which 
should  be  conveyed  upon  their  line,  or  any  part 
or  branch  of  it,  for  shipment,  to  be  shipped  into 
vessels  in  the  Bute  Ship  Canal  (West  Bute  Dock)» 
or  in  some  basin  or  cut  thereto  belonging.    Also» 
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that  when  any  minerals  which  should  have  been 
conveyed  along  the  Taff  Vale  Railway,  or  any 
part   or  branch  thereof,  should  be  shipped  into 
any  veasel  in  any  dock  or  basin  whatsoever  other 
than  the  Bate  Ship  Canal  (West  Bute  Dock),  or 
in  some  dock,  basin  or  cut  belonging  thereto,  the 
Taff  Vale  Railway  Company  should  pay  to  the 
owners  of  the  Bate  Ship  Canal  for  the  time  being 
the  same  wharfage  dues  in  respect  of  such  mine- 
rals as  would  have  been  payable  for  the  same  if 
such  minerals  had  been  shipped  at  the  Bute  Ship 
Canal.    After  the  line  of  railway  had  been  con- 
structed on  the  land  so  leased  to  the  Taff  Vale 
Railway  Company,  the  company  took  a  lease  of 
another  line  (the  Penarth  Railway)  which  termi- 
nated at  Penarth  Docks  on  the  south-west  side 
of  the  River  Ely,  the  Bute  Docks  being  on  the 
north-east  side  of  that  river.    The  Penarth  Docks 
and  the  Penarth  Railway  were  one  concern  ;  the 
whole  was  leased  by  the  Taff  Vale  Railway  Com- 
pany.   The  two  were  connected  at  a  station  on 
the  Taff  Vale  Railway :— Held,  that  the  Penarth 
Railway  was  not  a  part  or  branch  of  the  Taff 
Vale  Railway ;  that  the  words  in  the  covenant, 
**  any  dock  or  basin  whatsoever,"  must  be  con- 
trolled by  some  limitation,  and  so  controlled,  the 
covenant  must  be  confined  to  any  dock  or  basin 
in   connexion  with  the  Taff  Vale  Railway,  or 
Fome  part  or  branch  of  it,  terminating  in  or  at  a 
dock  or  basin,  and  that  as  the  Penarth  Railway 
was  not  a  part  or  branch  of  the  Taff  Vale  Rail- 
way, the  covenant  did  not  apply  to   minerals 
shipped  or  unshipped  at  Penarth  Harbour,  though 
they  were  carriea  for  a  certain  distance  along  the 
Taff  Vale  Railway.  Taff  Vale  Railway  Company 
V.  Macnahh,  6  L.  R.,  H.  L.  169  ;  42  L.  J.,  Q.  B. 
153:  22  W.B.  65. 


Openiiig  Main  Line  before  Conftmction  o£] — 
A  declaration  stated,  that,  before  and  after  the 
passing  of  an  act  for  making  a  railway  from 
Chester  to  Birkenhead,  the  plaintiff  was  the 
owner  of  a  ferry  across  the  Mersey,  from  Tran- 
meie  to  Liverpool ;  and  that  by  the  act'the  com- 
pany ¥ras  empowered  to  make  a  railway,  with  all 
necessary  stations,  commencing  in  Chester,  and 
terminating  at  or  near  Grange-lane,  in  Birken- 
head.   The  declaration  then  stated  a  section  of 
the  act,  whereby  the  company  was  prohibited 
making  a  railway  from  the  station  at  or  near 
Grazige-lane,  in  or  to  communicate  with  Wood- 
side  Ferry,  untU  a  branch  railway  should  have 
been  made  from  the  main  line  to  Birkenhead 
and   Tranmere  Ferries,  and  alleged  that   the 
company    wrongfully,  and  for  the  purpose   of 
evading  the  act,  opened  a  railway  from  Grange- 
lane  station  to  and  to  communicate  with  the 
shore  of  the  Mersey  between  Woodside  Ferry 
and  Birkenhead  Feiry,  and  near  Woodside  Ferry, 
and  conveyed  passengers  lUong  the  same  to  the 
Grange-lane  station,  although  no  branch  had 
been  made  from  the  main    line  to   Ti-anmere 
Ferry,  in  contempt  of  the  act,  and  to  the  plain- 
tifTs  damage : — Held,  first,  that  the  declaration 
was  bad,  inasmuch  as  it  did  not  contain  any  aver- 
ment that  the  company  had  made  a  railway  to, 
or  to  communicate  with,  Woodside  Ferry,  or  any- 
thing which  amounted  in  terms  to  an  infringe- 
ment of  the  act.     Chamherlaine  y.   Cliester  and 
Birkenhead  Railway  Company^  1  Ex.  370 ;  18 
L.  J.,  Ex.  494. 

Held,  secondly,  that  had  the  declaration  con- 
tained such  an  averment,  the  action  might  have 
been  maintained  without  any  allegation  of  special 


damage,  the  prohibition  being  obviously  for  the 
special  protection  of  a  particular  person.    Ih, 

Compelling  Construction.] — ^A  railway  exten- 
sion act  enacted  that  it  should  be  lawful  for  the 
company  to  make  a  branch  railway,  "  and  if  they 
think  fit,"  certain  diverging  lines  to  collieries 
shewn  on  the  plans.  The  company  was  em- 
powered to  let  on  lease  the  diverging  lines,  either 
before  or  after  the  construction,  to  the  owners  of 
the  collieries  : — Held,  that  the  statute  did  not 
cast  upon  the  company  the  duty  to  make  the 
branch  railway,  and  therefore  a  mandamus 
would  not  lie.  Great  Western  Railway  Com- 
pany V.  Reg,  (in  error)^  1  El.  &  Bl.  874  ;  16  Jur. 
675— -Ex.  Ch. 


Private  Powers  under  Private  Act.] — By  a 
statute  a  company  was  empowered  to  make  a 
railway  through  certain  districts.  By  s.  5,  they 
were  directed  to  form  new  roads  in  lieu  of  any 
existing  ones  that  might  be  injured  by  their  rail- 
way. Sect.  70  empowered  proprietors  of  lands, 
mines,  &c.,  to  make  railways  through  their  own 
lands  and  those  of  other  persons  consenting,  and 
across  any  road  or  roads,  to  communicate  with 
the  principal  railway,  and  no  reference  was  made 
to  any  former  limitation  of  powers : — Held, 
nevertheless,  that  the  power  in  this  clause  was 
not  absolutely  given,  but  must  be  subject  to  the 
provision  of  s.  5,  or  to  the  condition  of  leaving 
space  enough,  independently  of  the  railway,  for 
tne  public  to  pass.  Rex  v.  Morris,  1  B.  &  Ad. 
441. 

Permission  to  make  CommTmicationi.] — By  a 

clause  in  an  act  (similar  to  s.  76  of  the  RaUways 
Clauses  Act),  owners  or  occupiers  of  land  adjoin- 
ing or  near  the  railway  might  lay  down  or  ex- 
tend on  their  own  lands,  or  on  lands  on  the  sides 
thereof,  belonging  to  the  company,  any  collateral 
or  continuous  branch  from  such  lands  to  com- 
municate with  the  railway  for  bringing  car- 
riages upon  or  across  the  same  ;  but  all  the 
openings  and  communications  for  that  purpose 
were  to  be  made  at  such  places  as  might,  so  far 
as  practicable,  be  most  convenient  to  all  the 
parties  interested,  and  so  as  not  to  endanger  the 
safety  of  persons  travelling  on  the  railway,  and 
in  case  of  difference  as  to  the  proper  places  for 
the  openings,  they  were  to  be  determined  by  two 
justices  of  the  peace  ;  provided  always,  that  the 
company  should  not  be  bound  to  make  any  such 
opening  where  they  should  have  erected  any 
building,  station,  or  yard ; — Held,  that  the  assent 
of  the  company  to  an  opening  being  made  at  a 
station  was  not  in  the  nature  of  a  licence,  and 
could  not  be  revoked.  Bell  v.  Midland  Rail- 
way Company,  3  De  G.  &  J.  673. 

Private  or  Public  Purposes.] — By  a  clause  in 
a  railway  act,  after  reciting  to  the  effect  that 
the  proposed  line  skirted  the  sea,  and  would  ob- 
struct tne  traffic  between  the  sea  and  the  lands 
on  its  shore,  and  so  deprive  the  lands  of  their 
natural  advantages  of  position  as  respected  the 
sea,  and  that  the  lands  abounded  with  minerals, 
which  in  some  cases  belonged  to  persons  not 
owners  of  the  surface,  and  were  well  situated  for 
manufactories  and  other  purposes  of  commerce, 
and  that  it  was  desirable  to  give  facilities  of 
access  between  the  lands  and  the  sea,  and  from 
the  sea  and  the  lands  on  the  seaward  side  of  the 
Une  to  parts  inland  ;  it  was  enacted  to  the  effect 
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that  owners  or  occupiers  of  any  lands,  manufac- 
tories, or  mines,  lying  near  or  adjoining  the  rail- 
way, and  at  parts  adjacent,  mignt  at  any  time 
make  any  railways  across  the  railway  (not  cross- 
ing it  on  a  level),  and  use  them  "  for  the  benefit 
of  themselves  and  of  all  and  every  other  person 
and  persons  to  whom  they  or  any  of  them  may 
from  time  to  time  give  leave,  and  in  such  way 
and  for  such  purposes  as  they  or  any  of  them  may 
require."  A  neighbouring  landlord  proposed  to 
construct  a  railway  on  his  own  land,  and  to 
carry  it  under  the  company^s  railway,  and  to  use 
it  as  a  public  railway  for  general  traffic  : — Held, 
that  he  was  entitled  so  to  do,  and  that  the  clause 
in  the  act  did  not  restrict  the  use  of  the  cross  rail- 
way to  purposes  connected  with  the  more  conve- 
nient enjoyment  of  the  neighbouring  lands. 
Hughes  v.  Clwxter  and  Holyhead  Railway 
Company,  3  De  G.,  F.  &  J.  352  ;  31  L.  J.,  Ch.  97  ; 
8Jur.,N.  S.221. 

Obstraetion  by  Bailway  to.] — As  to  what 
acts  constitute  a  permanent  obstruction  by  a 
railway  company  to  the  right  to  use  a  private 
line  communicating  with  their  railway,  so  as  to 
entitle  the  reversioner  to  maintain  an  action, 
see  JieU  v.  Midland  Railway  Compariy,  10 
C.  B.,  N.  S.  28  ;  30  L.  J..  C.  P.  273  ;  4  L.  T.  293  ; 
9  W.  R.  612. 

7,  Cleabing-housb. 

Snreties — Demand  of  Secretary.] — The  defen- 
dants as  sureties  for  a  railway  company  by  deed 
covenanted  to  pay  to  the  plaintiffs  as  trustees  for 
the  railway  clearing  committee  under  the  Bail- 
ways  Clearing  Act,  1850,  such  balances  and  sums 
as,  from  time  to  time,  should  be  settled  and  ad- 
justed by  the  secretary  of  such  committee  as  due 
from  the  company  pursuant  to  the  said  act,  or 
should  be  settled  or  determined  by  such  secretary 
as  the  amount  to  be  from  time  to  time  contri- 
buted to  the  funds  of  the  clearing  system  by  the 
company,  or  should  in  case  of  difference  respect- 
ing the  accounts  of  the  clearing  system  be  de- 
cided by  such  committee  to  be  the  balance  or 
sum  payable  by  the  company  to  the  committee, 
or  should  in  any  way  become  a  debt  due  by  the 
company  to  the  committee  pursuant  to  the  said 
act,  or  should  by  such  secretary  be  demanded  of 
the  company  by  a  written  demand  in  the  form 
given  in  the  schedule  to  the  said  act,  and  reciting 
that  it  was  of  paramount  importance  that  the 
adjustment  of  such  accounts  by  the  clearing 
system  should  not  be  disputed  and  should  be  in- 
disputable, it  was  by  the  said  deed  further  de- 
clared and  agreed  that  the  said  sureties  were  not 
to  be  at  liberty  to  dispute  the  amount  which 
should  be  so  settled  ana  adjusted  by  such  secre- 
tary, as  due  from  the  company  to  such  com- 
mittee, or  which  should  be  settled  and  deter- 
mined by  such  secretary  as  the  amount  to  be 
contributed  to  the  funds  of  the  clearing  system 
by  the  company,  and  which  should  be  decided  by 
the  clearing  committee  to  be  the  balance  or  sum 
payable  by  the  company,  or  the  amount  which 
should  as  aforesaid  be  demanded  by  the  secre- 
tary ;  and  every  such  amount  should  be  payable 
and  forthwith  paid  by  the  said  sureties,  notwith- 
standing any  error  or  alleged  error  in  law,  in 
principle  or  in  fact,  and  no  plea  or  defence 
should  be  admissible  or  evidence  be  necessary  or 
required  in  any  action  or  proceedings  under  the 
said  deed  which  should  be  admissible  or  required 


against  the  said  company  under  the  said  act : — 
Held,  that  construing  the  words  of  the  cove- 
nant according  to  their  obvious  and  ordinarily 
reasonable  meaning,  the  demand  of  the  secre- 
tary made  in  accordance  with  the  terms  of 
the  covenant  was  alone  sufficient  to  entitle  the 
plaintiffs  to  sue  the  defendants  for  the  amount 
so  demanded,  it  being  the  manifest  intention  of 
the  parties  that  such  demand  should  be  con- 
clusive in  the  matter ;  and  also  that  the  word 
"  or  "  prefixed  to  the  several  alternative  clauses 
in  the  deed  of  covenant  was  meant  to  have  its 
usual  meaning  as  a  disjunctive  conjunction,  and 
could  not  therefore  be  read  in  a  conjunctive 
sense  as  "  and"    Benson  v.  Diin7ij  23  L.  T.  848. 

8.  Trespass  on  Railway. 

By  Cabs.] — A  railway  company  was  possessed 
of  a  thoroughfare  which  had  the  appearance  of  a 
public  street.  The  company  allowed  certain  cabs 
to  stand  in  the  thoroughfare  upon  payment  of  a 
weekly  sum  by  the  drivers.  A  person,  not  being 
one  of  the  drivers  who  paid,  stood  his  cab  in  the 
thoroughfare,  and  refused  to  leave  when  re- 
quested on  behalf  of  the  company  to  do  so  : — 
Held,  that  he  was  a  wilful  trespasser  within  3  & 
4  Vict.  c.  97,  8.  16.  Foulgery.  Steadman,  8  L.  B., 
Q.  B.  65  ;  42  L.  J.,  M.  C.  3  ;  26  L.  T.  396. 

Yan  outside  Pnblic-honse,] — G.  kept  his  van 
standing  for  twenty  minutes  outside  a  public- 
house,  during  part  of  which  time  he  was  refresh- 
ing himself  within.  The  ground  upon  which  the 
van  stood  was  part  of  the  premises  of  a  railway 
company,  whose  station  was  close  by,  but  the 
only  access  to  the  public-house  was  across  this 
ground,  and  the  customers  frequently  went  there 
with  vehicles.  G.  was  chatged,  under  3  &  4  Vict, 
c.  97,  s.  16,  with  wilfully  trespassing  on  railway 
premises,  but  the  justices  considered  his  claim  of 
right  to  use  the  ground  as  a  customer  of  the 
public-house  to  be  bon4  fide  and  their  jurisdic- 
tion to  be  ousted  thereby  : — Held,  that,  as  there 
might  be  a  legal  foundation  for  this  claim  of 
right,  the  justices  came  to  a  proper  conclusion* 
Wilkingon  v.  Ooffin,  33  L.  T.  824,  D.  C.  A. 

irndne  Preference.] — If  a  railway  company 
licenses  one  man  to  ply  with  carriages  for 
passengers  within  their  station  yard,  any  person 
not  so  licensed  may  not  do  so,  and  if  in  attempt- 
ing to  do  so  he  commits  a  trespass  within  the 
meaning  of  s.  16  of  3  &  4  Vict.  c.  97,  s.  16,  the 
justices  cannot  acquit  him  on  the  ground  that 
such  licence  is,  in  their  opinion,  an  undue  prefer- 
ence, and,  therefore,  contrary  to  17  &  18  Vict.  c» 
31,  8.  2.    Hole  V.  J}igby,  27  W.  B.  884. 

By  adjoining  Owner  after  Beceipt  of  Compen- 
sation.]— ^An  owner  of  lands  severed  by  a  railway- 
claimed  compensation  from  the  company,  and  it 
was  submitted  to  a  jury,  who  awarded  to  him 
compensation,  on  the  footing  that  there  was  to- 
be  a  total  separation  of  the  land  without  any 
communication  being  made,  and  he  received  from 
the  company  the  amount  awarded  as  such  com- 
pensation : — Held,  that  the  verdict  of  the  jury, 
and  the  receipt  of  compensation  under  it,  was  an 
arrangement  with  the  company ;  and  that  the 
party  had  no  right  afterwards  to  cross  the  rail- 
way for  the  purpose  of  the  occupation  of  his  lands, 
and  was,  in  so  doing,  a  trespasser  within  3  dc  4 
Vict,  c,  97,  s.  16.    Man?iing  v.  Eastern  Covntit-s^ 
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Builway  Company,  12  M.  &  W.  237 ;  3  Railw. 
Gas.  637  ;  13  L.  J.,  Ex.  265. 

Where  no  Aeoommodation  Works  —  Special 
Aet.] — By  the  constraction  of  the  act  3  &  4 
Will.  4,  c  xxziy.,  establishing  a  railway,  a  party 
whose  property  has  been  cat  throagh  by  the  rail- 
way is  entitled  to  cross  it  at  any  point  by  himself, 
his  servants  and  cattle,  in  order  to  get  to  his  land 
on  the  other  side,  unless  the  company,  nndcr  the 
piOTisions  of  the  act,  makes  a  sufficient  and 
proper  commnnication  for  him  to  pass  from  one 
}«ide  of  it  to  the  other.  Qrand  Jutirtion  Ilailtcay 
Cimpany  v.  White,  8  M.  &  W.  214. 

Workman  of  Third  Party^Wilftil  Trespass.]— 
Upon  complaint  against  A.  before  justices  for 
wilfully  trespassing  upon  the  premises  of  a  rail- 
way company,  and  refusing  to  quit  them  upon 
request,  it  appeared  that  A.  had  gone  on  to  the 
premises  for  the  purposes  of  repairing,  under  a 
contract  to  do  so,  a  carriage  which  was  there,  by 
the  permission  of  the  company,  and  which  be- 
longed to  a  third  party  ;  that  he  had  previously 
been  prohibited  by  the  company  from  entering ; 
and  that,  upon  being  requested  by  the  company  to 
qnit,  he  refused  to  do  so,  insisting  on  his  right  to 
remain,  for  the  purpose  of  completing  the  repair, 
without  which  repair  the  carriage  could  not  quit 
the  yaid.  The  magistrates  having  refused  to 
convict : — Held,  that  they  were  not  bound  to 
convict,  inasmuch  as  it  was  competent  to  them, 
if  they  thought  fit,  to  decide  that  A.  was  not  a 
wUful  trespasser.  Jones  v.  Taylor,  1  El.  &  £1. 
20. 

Ohstmetion  to  Bailway— -Eyidence.]— Upon  an 
information  before  justices  on  behalf  of  a  railway 
company,  for  an  offence  against  its  act  of  incor- 
poration, in  placing  stones  and  rubbish  on  the 
railway,  and  thereby  obstructing  the  free  passage 
of  the  same,  evidence  that  the  act  was  aone  by 
certain  persons  employed  by  the  defendant  to 
repair  a  wall  between  the  railway  and  his  pre- 
mises adjoining  ;  and  that  on  one  occasion  the 
defendant  himself,  who  was  standing  by,  nodded 
his  head,  and  directed  the  workmen  to  go  on,  is 
sufficient  to  warrant  the  justices  in  convicting 
him.  RoherU  v.  Preston,  9  C.  B.,  N.  S.  208. 
See  24  &  2o  Vict.  c.  97,  s.  35. 

AceidentaL] — By  a  railway  act  it  was  enacted 
«<  that  if  any  person  shall  do  any  act,  matter  or 
thing  to  obstruct  the  free  passage  of  the  railway 
or  any  part  thereof,"  he  shall  be  liable  to  a 
penalty : — Held,  that,  to  render  a  party  b'able, 
he  must  have  intended  to  have  committed  the 
obstruction  complained  of.  Batting  v.  Bristol 
and  Exeter  Bailtoay  Company,  3  L.  T.  665  :  9 
W.  R.  271. 

Where,  therefore,  a  person  was  crossing  the 
railway  at  a  crossing  which  he  had  a  right  to  use 
with  a  waggon  laden  with  timber,  and  the  waggon 
got  accidentally  hitched  with  the  gate-post,  and  a 
coIHsion  occurred  with  it  and  a  train  whilst  it 
was  so  hitehed  : — Held,  that,  although  the  party 
was  guilty  of  carelessness,  yet,  as  he  did  not  in- 
tend to  create  an  obstruction,  he  was  not  liable  to 
a  penalty.    Ih, 

By  Telegraph  Company.] — An  act  which  in- 
corporated an  electric  telegraph  company  enacted, 
that  it  shall  be  lawful  for  the  company  to  Lay 
down  and  place  their  pipes  and  wires  under  any 


public  roads,  streets  and  highways,  and  along  or 
across  the  same  for  the  telegraph,  and  to  break 
up  the  pavement  or  soil  for  that  purpose,  but  that 
nothing  in  this  provision  contained  shall  extend 
to  any  railway  or  canal,  except  that  it  shall  be 
lawful  for  the  company  to  carry  their  wires  and 
pipes  "directly,  but  not  otherwise,  across  any 
railway,"  A  railway  company  had  can-ied  their 
railway  on  a  level  across  a  part  of  a  public  high- 
way, the  public  having  the  full  use  of  the  high- 
way, except  when  the  trains  were  passing: — 
Held,  that  the  highway  was  not  a  highway 
within  the  telegraph  act,  and  that  it  was  a 
trespass  to  dig  and  bore  under  the  railway  for 
the  purpose  of  carrying  the  telegraph  under  the 
spot  where  the  railway  crossed  the  highway. 
South' Eastern  Maihvay  Company  v.  Etn'opean 
and  American  Electric  Printitig  Telegrajfh 
Company,  9  Ex.  363  ;  23  L.  J.,  Ex.  113. 

Distress  Damage  feasant — Engine.] — A  rail- 
way company  has  a  common-law  right  of  distress 
damage  feasant  on  an  engine  incumbering  the 
railway,  if  there  is  no  certificate  of  approval. 
Amhergate  Bailtoay  Cofnpany  v.  Midland  Bail- 
way  Company,  2  El.  k  Bl.  793  ;  23  L.  J.,  Q.  B. 
17  ;  18  Jur.  243. 

Proceedings  against  Persons  for  Obstructing 
Trains  and  Signals.] — See  Cbiminal  Law. 

Liability  of  Passengers  in  respect  of  Fares 
and  Tickets.]— jSp<?  Cabbiebs  (^0/ Passengers'). 


9.  RECUBBiNa  Damage,  Remedy  fob. 

Floods.] — ^When,  in  consequence  of  the  con- 
struction of  the  works  of  a  railway,  a  constantly- 
recurring  injury  arose  by  floods  or  heavy  rains 
washing  earth  on  to  the  plaintiff's  property,  an 
injunction  was  granted  as  the  proper  remedy, 
instead  of  sending  the  case  to  have  the  damage 
assessed  under  the  Lands  Clauses  Act,  s.  63. 
Keates  v.  Holyvoell  Railway  ComjmJiy,  28  L.  T. 
183. 

In  such  a  case  the  court  will  not  grant  a  man- 
datory injunction,  but  direct  the  injury  to  be 
stopped  simpliciter,  leaving  it  to  the  company  to 
find  the  means  of  so  doing.    Ih, 


V.    RAILWAY  COMMISSIONERS. 

Jurisdiction  of.] — The  railway  commissioners, 
under  36  &  37  Vict.  c.  48,  made  an  order  re- 
quiring the  London,  Chatham  and  Dover  and 
South -Eastern  Railway  Companies  to  make 
arrangements  and  to  afford  facilities  for  the 
transference  of  traffic  from  the  line  of  one  com- 
pany to  the  other ;  to  arrange  the  arrivals  of 
their  trains  at  a  junction  in  a  particular  manner, 
and  directing  the  former  company  to  run  trains 
over  a  disus^  branch  line  ;  and,  upon  non-com- 
pliance with  the  order,  made  a  further  order 
imposing  penalties  upon  both  companies  for 
their  disobedience  : — Held,  that  the  first  order 
was  invalid,  and  that  a  prohibition  must  be 
granted  to  restrain  the  commissioners  from 
enforcing  it ;  for,  assuming  that  they  had  juris^ 
diction  to  require  each  company  separately  to 
give  facilities  according  to  ite  powers,  they  were 
not  entitled  to  order  two  companies  to  act  jointly 
in  doing  what  neither  could  do  separately. 
Toomer  v.  LoMon,  Chatham  and  Borer  Bail- 
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tcau  Company,  2  Ex.  D.  450  ;  47  L.  J.,  Ex.  276  ; 
37  L.  T.  161  ;  ?6  W.  R.  31. 

Some  Matters  within  and  some  without  Jnrii- 
dictlon.] — In  a  declaration  in  prohibition  by  a 
railway  company  against  the  railway  commis- 
sioners it  appeared  that  a  complaint,  under  the 
Railway  and  Canal  Traffic  Act,  1854,  had  been 
made  to  the  commissioners  against  the  company, 
and  that  the  commissioners  proposed  to  order 
certain  things  to  be  done  by  the  company  in 
respect  of  such  complaint,  and  that  the  company 
denied  the  jurisdiction  of  the  commissioners  to 
hear  and  determine  the  complaint  or  any  part  of 
it,  and  prayed  for  a  writ  to  prohibit  the  commis- 
sioners "  from  further  proceeding  in  any  way 
touching  the  premises  before  them."  The  court 
being  of  opinion  that  the  commissioners  had 
jurisdiction  over  the  general  matter  of  the  com- 
plaint, and  that  they  had  jurisdiction  to  order 
some  of  the  things  they  proposed  ordering, 
though  not  to  order  the  others : — Held  (Brett, 
L.  J.,  dissenting),  that  a  general  demurrer  by 
the  commissioners  to  the  whole  declaration  should 
be  allowed.  So^tUli- Eastern  Railway  Company 
V.  Railioay  Commissionei's,  6  Q.  B.  D.  686 ;  50 
L.  J.,  Q.  B.  201  ;  44  L.  T.  203  ;  45  J.  P.  388. 

Prohibition.] — If  the  railway  commissioners 
act  beyond  their  powers,  prohibition  will  lie, 
notwithstanding  the  power  of  the  Court  of  Com- 
mon Pleas  over  railways  under  17  &  18  Vict. 
c.  31,  was  transferred  to  such  commissioners  by 
36  &  37  Vict.  c.  48.     lb. 

To  order  Stmctnral  Alterations  to  Station.] 

— The  railway  commissioners,  to  whom  has  been 
transferred  the  jurisdiction  of  the  Court  of  Com- 
mon Pleas  under  the  Railway  and  Canal  Traffic 
Act,  1864  (17  &  18  Vict.  c.  31),  have  under  that 
act  jurisdiction  to  hear  and  determine  a  com- 
plaint against  a  railway  company  of  not,  accord- 
ing to  its  powers,  affording  all  reasonable  facili- 
ties for  receiving,  forwarding,  and  delivering 
passengers  and  o1±Ler  traffic  at  and  from  any  of 
its  stations  w^hich  are  used  by  the  company  for 
such  passengers  or  other  traffic ;  and  although 
the  commissioners  have  no  jurisdiction  to  order 
the  company  to  make  a  new  railway  station,  or 
to  order  any  particular  works,  or  otherwise  to 
interfci^e  with  the  discretion  of  the  company  in 
the  mode  of  performing  its  obligation  to  afford 
such  facilities,  according  to  its  powers  for  the 
receiving,  forwarding,  and  delivering  of  the 
traffic,  yet  they  have  jui-isdiction  to  order  such 
facilities,  even  if  their  doing  so  would  necessi- 
tate the  making  by  the  company  of  some  struc- 
tural alteration  of  such  station.    Ih. 

To  Sestrain  ezcessiTe  Charges  for  Convey- 
ance of  Passengers.] — The  mere  fact  that  rail- 
way companies  make  charges  for  the  convey- 
ance of  passengers  in  excess  of  those  authorized 
by  their  special  acts,  but  without  any  undue 
preference,  is  not  a  breach  of  their  obligation 
under  17  &  18  Vict.  c.  31,  s.  2,  to  "afford  accord- 
ing to  their  respective  powers  all  reasonable 
facilities  for  the  receiving  and  forwarding  and 
delivering  of  traffic  upon  and  from  the  several 
railways  and  canals  belonging  to  or  worked  by 
such  companies  respectively  and  for  the  return  of 
carriages,  trucks,  boats,  and  other  vehid.es."  And 
the  railway  commissioners  have  no  jurisdiction 
to  grant  an  injunction  to  restrain  the  making  of  j 


such  excessive  charges.  Great  Western  Bailioay 
Company  v.  Railway  CommisgioTwrs^  Broicn,  In 
re,  7  Q.  B.  D.  182  ;  50  L.  J.,  Q.  B.  483  ;  45  L.  T. 
206  ;  29  W.  R.  901 ;  46  J.  P.  35--C.  A.  Affirm- 
ing 45  L.  T.  65  ;  45  J.  P.  830. 

Semble,  per  Brett,  L.  J.,  and  Cotton,  L.  J., 
that  if  the  overcharges  were  of  such  an  amount 
and  of  such  a  nature  that  they  had  the  effect,  or 
it  could  be  presumed  that  they  were  made  with 
the  intention,  of  preventing  the  use  by  passen- 
gers of  particular  trains  and  stations,  the  com- 
missioners might  have  jurisdiction  to  entertain 
a  complaint  in  respect  of  them  as  being  a  refusal 
of  "facilities"  within  the  meaning  of  17  k  18 
Vict.  c.  31,  s.  2.    lb. 

The  words  in  s.  2  of  the  Railway  and  Canal 
Traffic  Act,  "  every  railway  company  shall 
afford  all  due  and  reasonable  facilities  for  the 
receiving  and  forwarding  of  traffic,"  do  not  refer 
to  the  fares  charged  for  passenger  traffic. — Per 
BramweU.  L.  J,    lb. 

To  alter  Tolls  fixed  by  Statute— Absence  of 
Party  interested.] — Under  an  act  in  1846  the 
B.  Canal  Company  were  authorized  to  charge 
certain  tolls,  rates  and  dues  for  goods  traffic  in 
respect  of  the  canals  and  other  works  of  the 
company,  and  were  prohibited  from  making  an 
order  to  reduce,  advance  or  otherwise  vary  all  or 
any  of  such  toUs,  rates  or  dues,  without  the 
consent  of  a  railway  company,  who  guaranteed 
that,  if  the  income  of  the  canal  company  in  any 
year  was  insufficient  to  pay  a  dividend  of  4/.  per 
cent,  on  the  capital  of  the  canal  company,  the 
railway  company  would  make  up  the  deficiency. 
The  B.  Canal  Company  was  one  link  in  a  chain 
of  canals  owned  by  various  companies,  and 
forming  a  continuous  line  of  navigation  between 
two  points.  In  pursuance  of  an  application 
made  to  them  by  one  of  those  companies,  the 
railway  commissioners,  xmder  the  Regulation  of 
Railways  Act,  1873,  s.  11,  made  an  order  allow- 
ing through  rates  for  goods  traffic  between  those 
two  points,  the  effect  of  which  would  be  to 
reduce  the  tolls  of  the  B.  Canal  Company  below 
the  maximum  allowed  by  the  Act  of  1846,  and 
below  the  amounts  theretofore  charged  by  the 
company.  The  railway  company  were  not  re- 
presented before  the  commissioners,  and  did  not 
consent  to  the  order  or  to  any  variation  of  the 
tolls  : — Held,  that  the  order  was  made  without 
jurisdiction,  and  must  be  restrained  by  prohibi- 
tion. By  Kelly,  C.  B.,  because  the  commissioners 
could  not  make  an  order  affecting  the  liability 
of  the  railway  company  under  their  guarantee 
without  at  least  hearing  them.  By  Pollock,  B., 
and  Hawkins,  J.,  because  the  consent  of  the 
railway  company  had  not  been  obtained,  and 
the  Regulation  of  Railways  Act,  1873,  gave  the 
commissioners  no  power  without  such  consent  to 
reduce  the  tolls,  rates  or  dues  as  authorized  by 
the  Act  of  1846.  Warwick  Canal  Company  v. 
Birmingham  Canal  Company^  5  Ex.  D.  1 ;  48 
L.  J.,  Ex.  550 ;  40  L.  T.  846. 

Through  Traffic,  Facilities  for  Forwarding 
—  Through  Bate.] — By  s.  2  of  the  Railway 
and  Canal  Traffic  Act,  1854,  every  railway  com- 
pany shall  afford  all  reasonable  facilities  for  the 
receiving,  forwarding,  and  delivering  of  trafl&c 
upon  its  railway  whether  belonging  to  or  worked 
by  such  company,  and  by  s.  11  of  the  Regulation 
of  Railways  Act,  1876,  the  facilities  to  be  so 
afforded  are  declared  to  be  and  shall  include 
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**  the  dae  and  reasonable  receiving,  forwarding, 
and  delivering  by  every  railway  company,  at  the 
request  of  any  other  such  company,  of  through 
tnuffic  to  and  from  the  railway  of  any  other  such 
company  at  through  rates."  The  Central  Wales 
Bailway  Company  applied  to  the  Railway  Com- 
missioners for  an  order  under  s.  11,  allowing 
through  rates  in  respect  of  the  traffic  in  certain 
groods  between  Chester  and  Haverfordwest,  the 
route  claimed  being  from  Chester,  over  lines 
owned  or  worked  by  the  London  and  North- 
western Bailway  Company,  and  over  the  appli- 
cants' own  line,  which  was  worked  by  the  same 
company  under  an  agreement  with  the  applicants, 
and  thence  to  Haverfordwest  over  the  Great 
Western  Company's  line,  which  was  worked  and 
owned  exclusively  by  that  company,  and  vice 
▼enft  from  Haverfordwest  to  Chester.  The 
applicants  had  no  rolling  stock,  and  did  not 
work  their  railway,  but  maintained  and  managed 
their  line,  and  collected,  forwarded,  and  de- 
livered their  own  traffic,  the  whole  of  the  staff 
at  their  stations  being  employed  and  paid  by 
them,  and  subject  to  their  orders  :— Held,  that 
the  traffic  was  "*  through  traffic  to  and  from  "  the 
applicants'  railway,  and  that  the  applicants  were 
a  railway  company  entitled  to  request  a  through 
rate  in  respect  of  such  traffic,*within  the  mean- 
ing of  s.  11,  and  therefore  that  the  Bailway 
Commissioners  had  jurisdiction  to  make  the 
order.  Great  Western  Railway  Company  v. 
Central  Wales  RaUway  Company,  or  Central 
Wales  Railway  Company  v.  Great  Western 
Railway  Company ^  4  Nev.  &  Mac.  110;  10 
Q.  B.  D.  231 ;  62  L.  J.,  Q.  B.  211  ;  48  L.  T.  234, 
815  ;  31  W.  R.  321. 

Discretion  as  to  Costs.] — The  railway  com- 
missioners have  no  jurisdiction  under  the  Begu- 
lation  of  Bailways  Act,  1873,  s.  28,  to  order  a 
railway  company,  in  whose  favour  they  have 
decided  upon  an  application  to  them  against 
sach  company,  to  pay  costs  to  the  unsuccessful 
applicant.  Foster  v.  Great  Western  Railtcay 
Company,  4  Nev.  &  Mac.  58  ;  8  Q.  B.  D.  615 ; 
51  n  J.,  Q.  B.  233  ;  46  L.  T.  74  ;  30  W.  B.  398— 
C.  A.  Reversing  8  Q.  B.  D.  25  ;  51  L.  J.,  Q.  B. 
51  ;  45  L.  T.  538. 

Seferanea  to  Arbitration.]  —  Before  the  H. 
railway  company  was  formed,  B.,  purporting 
to  act  on  its  behalf,  entered  into  an  agreement 
with  two  other  companies  for  the  working 
of  the  H.  railway.  When  the  H.  company 
was  formed  and  obtained  its  private  act,  the 
following  section  was  contained  in  it :  "  The 
heads  of  agreement,  bearing  date  April  29, 1865, 
between  B.  on  behalf  of  the  H.  company  ;  C.  on 
behalf  of  the  Midland  Railway  Company  ;  and 
Y.  on  behalf  of  the  Great  Western  Railway 
Company;  which  heads  of  agreement  are  set 
forth  in  schedule  1  to  this  act,  are  hereby  con- 
firmed and  made  binding  on  the  said  companies 
respectively."  By  clause  18  of  the  agreement 
in  the  schedule,  "All  differences  between  the 
three  companies,  or  any  two  of  them,  and  all 
questions  as  to  the  carrying  into  effect  of  the 
provisions  of  this  arrangement,  shall  be  deter- 
mined by  arbitration  under  the  Railway  Com- 
panies Arbitration  Act,  1859."  By  36  &  37  Vict. 
c.  48,  6.  8,  it  is  provided  that  "  ^Vhe^e  any  differ- 
ence between  railway  companies  ...  is,  under 
llie  provisions  of  any  general  or  special  act,  .  .  . 
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required  or  authorized  to  be  referred  to  arbitra- 
tion, such  difference  shall,  at  the  instance  of  any 
company  party  to  the  difference,  and  with  the 
consent  of  the  railway  commissioners,  be  inferred 
to  the  commissioners  for  their  decision  in  lieu  of 
being  referred  to  arbitration."  The  H.  company 
applied  to  the  commissioners  for  an  order  enjoin- 
ing the  Great  Western  and  Midland  Railway 
Companies  to  work  the  H.  line,  and  the  Great 
Western  Company  objected  that  the  H.  company 
had  not  constructed  certain  platforms : — Held, 
by  Smith,  J.  (Grove,  J.,  dubitante),  that  the  pro- 
vision of  the  agreement  requiring  all  differences 
to  be  referred  to  arbitration  was  not,  although 
made  binding  by  the  act,  a  provision  of  any 
general  or  special  act,  within  36  &  37  Vict.  c.  48, 
s.  8,  and  that  the  railway  commissioners  had, 
therefore,  no  jurisdiction.  Great  Westerfi  Rail* 
tvay  CoHipa7iy  v.  Halesowen  Railway  Company, 
4  Nev.  &  Man.  224  ;  62  L.  J.,  Q.  B.  473  ;  48  L.  T. 
710. 

By  clause  1  of  the  agreement,  "  The  H.  com- 
pany agree,  at  their  own  expense,  to  make  and 
complete  the  railways,  stations,  buildings,  and 
works  by  this  act  authorized,  including  a  ter- 
minal station  at  H.,  with  the  necessaiy  conveni- 
ences thereto,  and  proper  sidings  at  the  junction 
with  the  Midland  Railway  for  the  convenient 
interchange  of  traffic  in  passengers  and  goods,  to 
the  satis&ction  of  the  respective  engineers  of 
the  three  above-named  companies  ;  or,  in  case  of 
their  difference,  to  the  satisfaction  of  an  engi- 
neer to  be  appointed  by  the  Board  of  Trade." 
By  clause  2,  "  From  and  after  the  time  when  the 
railways  are  so  completed,  the  Midland  Com- 
pany and  the  Great  Western  Company  at  all 
times,  at  their  own  joint  expense  and  risk,  shall 
work  the  H.  line :  "—Held,  that  the  question  as 
to  the  necessity  for  the  platforms  was  within 
clause  1,  and  that,  as  the  application  of  the  H. 
company  did  not  and  could  not  allege  that  the 
works  had  been  completed  to  the  satisfaction  of 
the  engineers,  clause  18  of  the  agreement  did  not 
apply,  that,  on  that  ground,  the  railway  commis- 
sioners had  no  jurisdiction,  and  that  the  H.  com- 
pany should  be  prohibited  from  proceeding  further 
with  the  application.    lb. 

Two  railway  companies  were  empowered  by 
a  special  act  to  enter  into  a  working  agree- 
ment, but  no  provision  was  made  respecting 
arbitration.  The  agreement  made  under  this 
act  contained  a  clause  providing  that  any  differ- 
ence between  the  companies  should  be  deter- 
mined by  arbitration,  in  accordance  with  the 
provisions  of  the  Railway  Arbitration  Act,  1859. 
Differences  haivng  arisen,  one  of  the  companies 
called  upon  the  railway  commissioners  to  decide 
the  differences  under  the  8th  section  of  the  Re- 
gulatiom  of  Railways  Act,  1873.  The  other 
company  accordingly  issued  a  writ  for  an  in- 
junction against  the  first  company,  which  was 
amended  by  making  the  railway  commissioners 
parties,  and  asking  for  a  prohibition : — Held, 
that  the  railway  commissioners  had  no  juris- 
diction to  undertake  the  arbitration,  and  a 
prohibition  was  issued  accordingly.  Stokes  Bay 
Railtcay  and  Pier  Company  v.  Zofidon  and 
South-Westem  Railway  Company  (2  Nev.  & 
Mac.  143)  and  Portpatrick  Railway  Company  v. 
Caledonian  Railway  Company  (3  Nev.  &  Mac. 
189),  disapproved.  Great  Western  Railtoay 
Company  v.  Waterford  and  Limerick  Railtoay 
Company,  17  Ch.  D.  493  ;  50  L.  J.,  Ch.  513  ;  44 
L.  T.  723  ;  29  W.  R.  826—0.  A. 
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When  I.  8  of  Regulation  of  Bailways  Act, 
1873,  applies.] — The  clause  in  the  8th  section  of 
the  Regulation  of  Railways  Act,  1873,  which 
enables  one  party  to  apply  for  the  arbitration  of 
the  railway  commissioners,  "  where  any  differ- 
ence between  railway  companies  is,  under  the 
provisions  of  any  general  or  special  act,  required 
or  authorized  to  be  referred  to  arbitration,"  does 
not  apply  to  all  cases  in  which  the  agreement 
under  which  the  difference  has  arisen  has  been 
made  under  the  provisions  of  a  general  or  special 
act,  but  only  to  cases  in  which  the  specific  differ- 
ence has  been  required  or  authorized  by  a  general 
or  special  act  to  be  referred  to  arbitration,    lb. 

Jurisdiction  to  revise  Working  Agreement 
in  Public  Interest.] — See  Huddersfield  (^Citr- 
poratiori)  v.  Great  Northern  Railwayj  50  L.  J., 
Q.  B.,  587,  ante,  col.  370. 

VI.  PASSENGER  DUTY. 

Cheap  Trains.] — A  cheap  train  within  the 
meaning  of  7  &  8  Vict.  c.  85,  s.  6  (the  fares  of 
passengers  travelling  in  which  are  exempted 
from  the  payment  of  duty  to  government),  must 
necessarily  be  a  train  carrying  third-class  pas- 
sengers at  an  uniform  rate  of  one  penny  a  mile, 
both  for  the  whole  distance  between  the  termini 
of  the  railway  on  which  it  travels  and  for  the 
intermediate  distances  between  any  one  station 
and  another  on  such  railway.  North  London 
Railway  Company  v.  Att.-Gen.f  1  App.  Cas.  148 ; 
45  L.  J.,  Ex.  315  ;  34  L.  T.  297  ;  24  W.  R.  862. 
Affirming  9  L.  R.,  Ex.  330;  43  L.  J.,  Ex.  223; 
31  L.  T.  377. 

A  cheap  train  must  necessarily  stop  for  the 
purposes  of  taking  up  and  setting  down  passen- 
gers at  every  passenger  station  between  each 
end  of  the  trunk,  branch,  or  junction  line  on 
which  it  travels.    lb. 

The  power  conferred  on  the  Board  of  Trade  by 
7  &  8  Vict.  c.  85,  s.  8,  of  dispensing  with  "  any 
of  the  conditions  hereinbefore  required  with  re- 
gard to  the  conveyance  of  passengers,"  does  not 
authorize  the  Board  of  Tiade  to  dispense  with 
either  of  the  above-mentioned  requisites.    lb. 

Exemption  from  Buty  where  no  Third-class 
Passenger  charged  more  than  Parliamentary 

Fare.] — To  constitute  a  train  complying  in  other 
respects  with  the  statutory  requirements  a  cheap 
train  within  s.  6  of  7  &  8  Vict.  c.  85,  entitling 
the  railway  company  to  exemption  from  passenger 
duty  under  s.  9,  no  third-class  passenger  must 
be  charged  more  than  the  parliamentary  fare. 
Att,-6en.  v.  Metropolita7i  MaUtcay  Company, 
50  L.  J.,  Q.  B.  573. 

Buty  is  Payable  upon  Sums  charged  to  cover 
Buty.]— By  the  2nd  section  of  5  &  6  Vict.  c.  79, 
and  the  schedule  to  that  act,  a  duty  at  the  rate 
of  5  per  cent,  is  made  payable  upon  all  sums  re- 
ceived or  charged  for  the  hire,  fare  or  conveyance 
of  passengers  conveyed  for  hire  upon  any  rail- 
way. The  defendants,  by  a  local  act,  were  pro- 
hibited from  chaiging  to  their  passengers  more 
than  certain  specified  sums  per  mile,  which  sums 
were  to  Include  ail  expenses  incidental  to  their 
conveyance,  except  government  duty.  The  de- 
fendants, in  addition  to  the  sum  charged  by 
them  to  their  passengers  for  conveyance,  charged 
to  and  received  from  such  passengers  a  further 
stun  at  the  rate  of  5  per  cent,  on  the  former,  to 


cover  the  government  duty.  The  crown  claimed 
duty  on  the  latter  sum  as  well  as  on  the  former; 
— Held,  that  the  crown  was  entitled  to  duty  on 
the  whole  amount  received  from  the  passengerSt 
even  though  such  amount  should  exceed  the 
maximum  charge  for  conveyance  fixed  by  the 
local  act.  Att.'G&n.  v.  London  and  North" 
Western  liailtcay  Company,  6  Q.  B.  D.  216 ;  50 
L.  J.,  Q.  B.  170 ;  44  L.  T.  236 ;  29  W.  R.  346 ;  45 
J.  P.  390— C.  A. 

Buty  upon  Sums  charged  for  Sleeping  Aceom« 
modation.  ^ — The  defendants  attached  to  certain 
of  their  night  trains  sleeping  carriages  for  the 
accommodation  of  such  of  their  first-class  pas- 
sengers as  might  choose  to  avail  themselves  of  it. 
For  the  use  of  these  carriages  such  passengers 
were  charged  an  extra  sum  in  addition  to  the 
ordinary  first-class  fare.  In  addition  to  couches 
with  pillows,  sheets  and  blankets,  each  carriage 
contained  a  lavatory,  water-closet,  and  other 
conveniences.  Passengers  using  such  carriage 
were  not  disturbed  during  the  night  by  demands 
for  thein  tickets ;  and  if  they  arrived  at  their 
destination  in  the  middle  of  the  night  the  car- 
riage was  put  into  a  siding,  and  the  passengei-a 
allowed  to  remain  in  their  beds  until  the  morn- 
ing. A  special  servant  was  employed  to  wait 
upon  them,  call  them  in  the  morning,  and  bring 
them  hot  water.  The  crown  claimed  duty  upon 
the  sums  charged  to  passengers  for  the  accom* 
modation  provided  in  the  sleeping  carriages  :— 
Held,  that  such  accommodation  was  incidental 
to  the  conveyance  of  the  passengers,  and  that 
the  crown  was  entitled  to  the  duty  claimed.  /J, 

Where  Working  Agreement.]— The  Midland 
was  entitled,  upon  payment  of  a  percentage,  to 
use  a  loop  line  belonging  to  the  Great  Western, 
for  the  purpose  of  traffic  originating  in  or  ex- 
tending to  their  own  line,  and  they  exercised 
their  powers  by  their  own  trains  and  servants, 
but  the  moneys  paid  at  the  stations  on  the  loop 
line  were  collected  by  the  clerks  and  servants 
of  the  Great  Western  :— Held,  that  the  Great 
Western  was  bound  to  keep  the  accounts,  and 
pay  the  duty  required  by  5  &  6  Vict.  c.  79^ 
Great  Western  Railway  Company  v.  Att.-Gcn.^ 
1  L.  R.,  H.  L.  1 ;  35  L,  J.,  Ex.  123 ;  12  Jur.,  N.  S» 
417  ;  14  L.  T.  33  ;  14  W.  R.  519. 


VII.    ABANDONMENT,  ARRANGEMENT, 
WINDING-UP,  AND  EXECUTION, 

1.  Abandonment. 

Branch  Undertaking— Return  of  Deposit — 
General  Assets.]— A  railway  company  in  187a 
obtained  an  act  of  parliament  authorizing  them 
to  construct  a  branch  line,  the  parliamentary 
deposit  being  paid  by  B.,  who  was  the  principal 
proprietor  in  the  company,  and  the  act  contain* 
ing  the  usual  provisions  for  return  of  the  deposit, 
if,  as  happened,  the  requirements  of  the  act  were 
not  complied  with.  In  1875,  a  receiver  of  the 
branch  undertaking  was  appointed,  and  in  1876, 
an  act  was  obtained  extending  the  time  for  com- 
pletion of  the  line  to  May,  1881.  In  1880,  aa 
act  was  obtained  for  the  abandonment  of  the  un» 
dertaking,  providing  that  rights  to  compensation 
should  not  be  affected  thereby,  and  that,  subject 
to  such  rights,  and  the  protection  of  the  com* 
pany's  cr^itors,  the  court  might  order  the  de-> 
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posit  money  to  be  repaid  to  the  persons  named 
in  the  parliamentary  warrant.  There  were  no 
creditors'  claims  in  respect  of  the  branch  under- 
taking, but  the  costs  of  the  act  of  1876  and  the 
abandonment  act  were  owing  to  B.,  who  had 
paid  them,  and  the  general  creditors  of  the 
company  had  large  claims.  On  the  application 
of  B.,  as  representing  the  persons  named  in  the 
warrant,  for  the  payment  to  him  of  the  deposit 
money : — Held,  that  the  deposit  money  had  be- 
come part  of  the  general  assets  of  the  company, 
and  most  be  applied  for  the  benefit  of  the  general 
creditors.  Manchester  and  Milford  jSiilioay 
Campany,  In  rcy  45  L.  T,  129. 

m^thont  Ck)ni6nt  of  Bepositor.] — A  warrant  of 
abandonment  of  a  railway  was  issued  by  the 
Board  of  Trade  on  condition  that  the  money  de- 
pcksited  as  security  for  the  completion  of  the 
railway  or  the  securities  in  which  the  same  was 
inrested  should  be  applied  as  part  of  the  assets 
of  the  company : — Held,  that  the  court  had 
jurisdiction  to  make  an  order  for  winding  up  the 
company  without  the  consent  of  a  party  who 
had  advanced  the  deposit  on  a  security  Irom  the 
railway  company.  Waterfordy  lAsmore,  atid 
I^rmoy  RaUtoay  Company,  In  re,  4  Ir.  R.,  Eq. 
490  ;  19  W.  R.  145. 

It  is  not  necessary,  under  the  Railway  Aban- 
donment Act,  1869,  8.  5,  to  save  the  rights  of  a 
party  so  circumstanced.  They  may  be  asseited 
and  allowed  in  the  administration  of  the  assets 
of  the  company  under  the  winding-up  order. 
Ih, 

Costs  of  Depositor's  Petition.  1— A  railway 
having  been  abandoned  under  tne  Railways 
Abandonment  Act,  the  costs  of  a  petition  by  the 
depositor  for  the  transfer  out  to  him  of  the  bulk 
of  the  deposit  moneys  were  ordered  to  be  paid 
oat  of  the  general  assets  of  the  company.  Lanyh- 
ame  Railway  Company,  In  re,  12  L.  R.,  £q.  454 ; 
19  W.  R.  1108. 

Costs  of  Bolioitors  and  Parliamentary  Agents.] 
— Claims  in  respect  of  expenses  incurred  by  par- 
liamentary agents  in  getting  the  bill  of  a  pro- 
jected railway  company  passed  through  parlia- 
ment, and  for  moneys  advanced  by  the  intending 
contractor  for  the  same  purpose,  are  debts  which 
have  been  incurred  on  account  of  tlie  promotion 
of  the  company  ;  and  the  court,  under  the  dis- 
cretion given  by  the  Railways  Abandonment 
Act,  1869,  8.  5,  will  not  hold  it  reasonable,  as 
between  such  creditors  and  the  surety  to  the 
bond,  that  their  debts  should  be  paid  out  of  the 
bond,  which,  by  the  warrant  for  the  abandon- 
ment of  the  railway,  has  been  directed  to  be 
applied  as  part  of  the  assets  of  the  company. 
Brampton  and  Longtoum  Railway  Com jf any,  In 
re,  10  L.  R.,  Eq.  613 ;  39  L.  J.,  Ch.  681  j  23  L.  T. 
356  ;  18  W.  R.  994. 

A  Board  of  Trade  warrant  of  abandonment  of 
a  railway,  under  the  Abandonment  of  Railways 
Act,  1850,  and  the  Railway  Companies  Act,  1867, 
was  made  with  a  condition  that  moneys  deposited 
in  the  Court  of  Chancery  as  security  should  be 
applied  as  part  of  the  assets  of  the  company  : — 
Held,  that  the  solicitor  and  parliamentary  agent, 
not  being  promoters  of  the  company,  were  en- 
titled to  be  paid  thereout  their  costs  and  charges 
for  obtaining  the  act.  Keruington  Station  Act, 
In  re,  20  L.  B.,  Bq.  197 ;  32  L.  T.  183 ;  23  W.  R. 
463. 


A  solicitor  was  employed  in  the  promotion  of 
a  railway  and  in  obtaining  the  act  for  its  incor- 
poration. He  was  then  appointed  solicitor  of 
the  company,  and  was  employed  in  obtaining 
two  other  acts  by  which  the  scheme  was  amended 
and  fresh  powers  granted.  The  undertaking 
proved  abortive,  and  the  railway  was  never  con- 
structed. A  warrant  of  the  Board  of  Trade  was 
obtained  under  the  Railways  Abandonment  Act, 
1869,  for  the  abandonment  of  the  railway,  which 
contained  the  usual  clause  that  the  bond  which 
had  been  given  for  the  completion  of  the  railway 
should  be  assets  of  the  company^: — Held,  that  the 
costs  of  the  solicitor  incurred  in  getting  up  the 
company,  and,  after  its  incorporation,  in  obtain- 
ing the  subsequent  acts,  were  costs  incurred  on 
account  of  the  promotion  of  the  company  within 
8.  5  of  the  Railways  Abandonment  Act,  1869,  and 
ought  not  to  be  paid  out  of  the  bond.  Barry 
Railway  Company,  l7i  re,  4  Ch.  D.  315;  46  L.  J., 
Ch.  206  ;  37  L.  T.  125 ;  25  W.  R.  201, 

Proof  of  Claims.] — G.,  having  entered  into 
a  provisional  contract  for  the  construction  of  a 
railway,  expended  considerable  sums  of  money 
for  the  use  of  the  company,  in  payment  of  the 
costs  of  promoting  one  of  the  special  acts  of  the 
company,  of  office  rent,  stationery,  &c.  No 
resolutions  of  the  board  of  directors  authorizing 
the  payments  appeared  in  the  minute  books,  but 
the  secretary  and  some  of  the  directors  were  at 
the  time  aware  that  such  expenses  were  being 
defrayed  by  G.  The  railway  was  afterwards 
abandoned,  and  an  order  was  made  for  the 
winding-up  of  the  company  : — Held,  that  the 
sums  paid  by  G.  constituted  a  liability  on  the 
part  of  the  company,  and  that  a  claim  by  his 
assignees  for  the  amount  should  be  allowed, 
Dublin  and  Rathoode  Railway  Company,  In  re, 
Stevens,  Ex  parte,  1  Ir.  L.  R.,  Ch.  98, 

A  claim  for  sums  paid  by  G.  to  the  secretary 
of  the  company,  but  not  proved  to  have  been 
applied  for  the  company's  benefit,  was  disallowed* 
Ih. 

In  order  to  obtain  from  the  Board  of  Trade  an 
extension  of  the  time  limited  by  the  act  for  com- 
pleting the  line,  G.  executed  a  bond  to  the  crown 
in  40,^)0^.  The  company  subsequently  obtained 
a  further  act,  allowing  an  additional  extension 
of  time  for  the  completion  of  the  railway,  but 
containing  a  clause  saving  the  liability  of  G.  on 
foot  of  the  bond.  By  the  warrant  of  abandon- 
ment  it  was  provided  that  the  sum  due  on  foot 
of  the  bond  should  be  applied  as  assets  of  the 
company,  and  the  bond  was  assigned  by  the 
lords  commissioners  of  the  Treasury  to  the  official 
liquidator.  G.'s  claim  against  the  company  had 
been  previously  assigned  to  T.  &  Go.  for  valuable 
consideration  : — ^Held,  that  the  official  liquidator 
could  not  set  off  against  the  claim  of  T.  &  Co.  the 
amount  due  on  foot  of  the  bond.    lb. 


2.  Abbanqement. 

Effect  of  Scheme.] — The  7th  and  9th  sections 
of  the  Railway  Companies  Act,  1867,  apply  only 
to  the  time  between  the  filing  of  a  scneme  of 
arrangement  and  its  enrolment,  and  after  enrol- 
ment the  court  has  no  jurisdiction  without  a  bill 
being  filed  to  restrain  an  action  against  the  com- 
pany, nor  does  a  judgment  creditor  require  the 
leave  of  the  court  to  issue  execution.  Potteries, 
SJirewsbury  and  North  Wales  Railway  Company 
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Scheme,  In  re,  6  L.  R.,  Ch.  67  ;  39  L.  J.,  Ch. 
273  ;  22  L.  T.  63. 

ABBent  of  Preference  Shareholders  to.]— A  pe- 
tition was  presented  for  the  confirmation  of  a 
scheme  of  arrangement  between  a  railway  com- 
pany and  their  creditors,  which  had  been  as- 
sented to  by  all  the  preference  and  ordinary 
shareholders  present  at  an  extraordinary  general 
meeting.  The  special  act  of  the  company 
enacted-  that  all  preference  shares  should  confer 
the  like  right  of  voting  at  meetings  as  ordinary 
shares  : — Held,  that  the  special  act  did  not 
qualify  the  enactments  of  the  Railway  Com- 
panies Act,  1867,  and  that  the  assent  of  the  pre- 
ference shareholders  must  be  given  in  writing. 
Cambrian  Railways  Company^  In  re,  24  L.  T. 
417  ;  19  W.  R.  871. 

Binding  Character  of.] — A  debenture  holder, 
although  he  has  obtained  judgment  and  issued 
execution  against  a  railway  company  before  the 
filing  of  a  scheme  of  arrangement  under  the 
Railway  Ck)mpanies  Act,  1867,  still  remains  a 
debenture  holder  for  the  purposes,  and  is  there- 
fore bound  by  the  scheme  when  assented  to  by 
three-fourths  in  value  of  the  holders  of  the  com- 
pany's debentures,  and  after  enrolment  of  the 
scheme  will  be  restrained  from  taking  any  fur- 
ther steps  to  enforce  his  judgment.  Potteries, 
Shrewshury  and  North  Wales  Railway  Company 
V.  Minor,  6  L.  R.,  Ch.  621  ;  40  L.  J.,  Ch.  686  ; 
25  L.  T.  522  ;  19  W.  R.  883. 

Parties  who  have  recovered  a  judgment 
i^lnst  a  railway  company,  and  converted  it 
into  a  statutory  mortgage  under  13  d:  14  Vict.  c. 
29,  are  not  bound  by  a  scheme  of  arrangement 
under  the  Railway  Companies  Act,  1867,  to 
which  they  have  not  assented.  StepJtens  v. 
Cork  and  Kinsale  Junction  Railway  Company, 
6  Ir.  R.,  Eq.  604. 

An  outside  creditor  is  not  bound  by  a  scheme 
of  arrangement  filed  by  a  railway  company 
under  the  Railway  Companies  Act,  1867,  and 
cannot  derive  any  indirect  benefit  from  it ;  his 
rights  are  entirely  unaffected  by  it.  Stevens  v. 
Jifid  Hants  Railway  Company  ;  London  IHnan' 
oial  Association  v.  Stevens,  8  L.  R.,  Ch.  1064  ; 
42  L.  J.,  Ch.  694  ;  29  L.  T.  318  ;  21  W.  R.  858. 

Unpaid  vendors  of  land  sold  to  the  company,, 
and  debenture  holders  of  the  company,  do  not, 
by  accepting  debenture  stock  under  the  pro- 
visions of  a  scheme,  lose  any  priority  which  they 
previously  had  over  an  elegit  creditor,  who  is 
not  bound  by  the  scheme.    lb. 

Confirmation  of,  by  Court] — When,  upon  a 
petition  for  the  confirmation  of  a  scheme  of 
^urangement  between  a  railway  company  and 
its  creditors,  some  of  the  outside  cr^tors  ap- 
peared and.  opposed  the  scheme,  the  court,  on  its 
appearing  that  their  opposition  was  reasonable, 
and  based  on  a  due  regard  to  their  own  interests, 
dismissed  the  petition.  Somerset  and  Dorset 
Railway  Company,  In  re,  21  L.  T.  656 ;  18 
W.  R.  332. 

When  a  scheme  under  the  Railway  Companies 
Act,  1867,  provided  for  the  borrowing  of  large 
sums  of  money,  and  that  the  entire  authorized 
loan  capital  should  be  applied,  first,  in  complet- 
ing and  stocking  the  line,  and  then  to  all  lawful 
purix)ses  of  the  company,  and  did  not  contain 
any  special  provisions  for  the  payment  of  or 
arrangement  with  creditors,  the  court  refused 


to  confirm  it  as  a  Rcheme  of  arrangement  with 
creditors.  Letterkenny  Railway  Comjmny,  In 
re,  4  Ir.  R.,  Eq.  538. 

A  scheme  of  arrangement  under  the  Railway 
Companies  Act,  1867,  provided  that,  upon  the 
allotment  of  certain  debenture  stock  to  the  cre- 
ditors, all  their  debts  and  claims  should  be 
deemed  to  be  satisfied  and  their  securities  given 
up,  to  which  almost  all  the  outside  creditora 
gave  their  assent ;  and,  as  none  of  them  op- 
posed the  petition  to  confirm  the  scheme,  the 
court  made  an  order  confirming  it,  upon  the 
company  giving  their  personal  security  to  make 
no  allotment  of  the  debenture  stock  to  any  of 
the  outside  creditors  who  had  not  given  their 
assent.  West  Cork  Railway  Company,  In  re,  7 
Ir.  R.,  Eq.  96. 

The  court  cannot  sanction  a  scheme  under  the 
Railway  Companies  Act,  1867,  giving  to  the 
holders  of  debenture  stock  the  right  to  vote  like 
shareholders.  Stafford  and  Uttoxeter  Railway 
Company,  In  re,  41  L.  J.,  Ch.  777  ;  20  W.  B. 
921. 

3.  Winding-up. 

When  Possihle.] — A  dock  company  incor- 
porated by  a  special  act,  with  power  to  construct 
a  short  subsidiary  branch  railway,  is  not  a  rail- 
way company  within  the  exception  in  the  Com- 
panies Act,  1862,  s.  199.  Ermouth  Docks  Com^ 
pany.  In  re,  17  L.  R.,  Eq.  181  ;  43  L.  J.,  Ch. 
110  ;  29  L.  T.  573 ;  22  W.  R.  104. 

4.  Execution  against. 

Protection  of  Boiling  Stock  and  Plant,  e^en 
though  Hallway  be  dosed.] — The  protection 
from  seizure  in  execution  by  a  judgment  cre- 
ditor, given  by  the  Railway  Companies  Act, 
1867,  8.  4.  to  the  rolling  stock  and  plant  of  a 
railway,  after  such  railway  is  open  for  public 
trafiSc,*  continues  although  the  railway  is  after- 
wards closed  for  trafilc.  Midland  Waggofi  Com- 
pany V.  Potteries  Railway  Company,  6  Q.  B.  D. 
36  ;  50  L.  J.,  Q.  B.  6 ;  43  L.  T.  511 ;  29  W.  R. 
78. 

Baceiyer.] — ^A  railway  company  which  has 
never  [commenced  to  acquire  tne  lands,  or  con- 
struct the  railways  authorized  by  their  act, 
is  not  an  "  undertaking  "  within  the  meaning  of 
s.  4  of  the  Railway  Companies  Act,  1867,  of 
which  a  receiver  can  be  appointed  under  that 
section.  Birmingham  a7id  Lichfield  Juncti^fh. 
Railway  Company,  In  re,  18  Ch.  D.  155  ;  50 
L.  J.,  Ch.  594  ;  45  L.  T.  164  ;  29  W.  R.  908. 


Powers  of.] — Semble,  the  powers  of  a 


receiver  appointed  under  the  above  section  do 
not  extend  to  getting  in  unpaid  calls.    lb, 

Bedication  of  Fund  to  Payment  of  Divi- 


dend on  Share  Capital^Undertaking  worked 
at  a  Loss.] — By  a  railway  act  (35  k  36  Vict.  c. 
cvi.),  reciting  that  it  was  expedient  that  certain 
baronies  adjoining  the  proposed  line  which 
would  be  greatly  benefited  by  the  construction 
of  the  lailway,  should  guarantee  the  payment 
of  a  limited  dividend  on  the  share  capital  of 
the  company;  and  that,  for  such  purpose,  the 
lands  within  the  said  baronies  should,  when  ne- 
cessary, be  chargeable  with  any  deficiency  of 
such  limited  dividendi  it  was  enacted  that,  if  and 
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whencrer,  after  the  opening  of  the  whole  of  the 
railway,  and  for  twenty-two  years  after,  the 
receipts  over  the  working  expenses  should  not 
amount  to  a  dividend  of  5  per  cent,  on  the  share 
capital,  the  amount  required  to  make  up  such 
dividend  should  become  payable  h^lf -yearly  by 
the  baronies  rateably,  as  by  the  act  prescribed  ; 
provided  that  so  much  of  the  receipts  over  the 
working  expenses  as  should  be  necessary  for  such 
purpose  should,  during  the  said  period,  be  ap- 
plied to  the  payment  of  the  said  dividend,  in 
priority  to  any  sum  due  on  any  mortgage  deed, 
bond  or  debenture  stock,  or  to  any  dividend  on 
any  other  portion  of  the  capital.  By  a  subse- 
quent act  (36  &  37  Vict.  c.  cxxxiL)  the  foregoing 
enactments  of  the  earlier  act  were  repealed,  the 
liability  was  extended  to  other  baronies,  and  it 
was  enacted  that,  if  and  whenever,  during  the 
period  of  thirty-five  years  after  the  opening 
of  the  railway,  the  net  profits,  deducting  from 
the  gross  receipts  the  working  expenses  and  the 
interest  of  any  debt  or  demand  created  by  any 
mortgage  deed,  bond  or  debenture  stock,  should 
not  amount  to  a  dividend  of  5  per  cent,  on  the 
share  capital,  the  amount  required  to  make  up 
such  dividend  should  be  payable  rateably  by  the 
baronies.  The  mode  of  ascertaining  the  propor- 
tions in  which  the  baronies  were  to  pay  was 
regulated  by  the  11th  section  of  the  later  act,  in 
which  the  sums  were  designated  as  the  "  half- 
yearly  sums  necessary  to  pay  the  interest  and 
dividends  "  on  the  share  capital ;  and,  under  a 
subsequent  section,  regulating  the  mode  of  pre- 
senting for  the  levy  of  such  sums,  they  were  to 
be  paid  by  the  grand  juries  to  the  treasurer  of 
the  company,  or  in  such  other  manner  as  the 
company  should  direct : — Held,  on  a  petition  for 
a  receiver  by  a  judgment  creditor  of  the  com- 
pany, that  the  baronial  guarantee  fund  was  dedi- 
cated to  the  payment  of  the  dividend  on  the 
share  capital,  and  was  not  general  assets  of  the 
company  for  payment  of  its  debts ;  and,  it  being 
satisfactorily  shewn  that  the  undertaking  was 
worked  at  a  loss,  the  application  for  a  receiver 
was  refused.  Waterford,  Bungafvan  and  Lis- 
more  Railway  Cjmpany^  In  rc^  Fintayami,  Ex 
farte,  5  L.  E.,  Ir.  584— C.  A. 

Appointmant  of  Manager  at  instanoe  of 

Judgment  Creditor.] — Under  the  Railway  Com- 
panies Act,  1867,  s.  4,  whenever  a  judgment  cre- 
ditor of  a  railway  company  is  unpaid,  the  ap- 
pointment of  a  receiver,  or  if  necessary  a 
manager,  is  a  matter  of  right,  and  amounts  to 
a  sort  of  equitable  execution.  The  words  "  if 
necessary"  point  to  the  necessity  of  carrying 
on  the  business,  and  whenever  a  railway  com- 
pany is  carrying  on  business  in  the  ordinary  way 
and  conducting  its  own  traffic,  a  manager  is 
necessary  within  the  meaning  of  the  act,  and 
such  manager  should  be  appointed  by  the  court. 
In  order  to  make  '*  due  provision  "  for  the  work- 
ing expenses  of  the  company  required  by  the 
section,  the  court  will  assume  control  over  the 
management  of  the  railway  and  the  power  of 
seeing  that  the  money  spent  is  applied  to  the 
proper  management  of  the  railway.  Man' 
ehefter  and  Milford  Railway  Company,  In  re, 
Cambrian  Railway  Comjyany,  Ex  parte,  14  Ch. 
D.  645  ;  49  L.  J.,  Cfh.  365  ;  42  L.  T.  714— C.  A. 

A  receiver  would  be  property  appointed  when 
the  railway  is  a  leased  line  or,  under  a  working 
arrangement  vrith  another  company,  merely  re- 
ceives the  rent  and  the  tolls.    Ih, 


In  1879,  a  railway  company,  whose  line  was 
partially  completed,  gave  their  secretary  (the 
petitioner)  a  certificate  of  indebtedness,  and  an 
undertaking  to  pay  a  certain  sum  with  interest, 
upon  which  he  recovered  judgment  and  issued 
execution.  The  amount  was  due  for  services, 
partly  rendered  prior  to  to  the  paasing  of  the 
Railway  Companies  Act,  1867.  It  appeared 
that  the  company  was  in  considerable  financial 
difficulties,  and  that  there  were  judgment  credi- 
tors to  a  large  amount  prior  to  that  of  the  peti- 
tioner. The  portion  of  the  line  open  (about 
eight  miles)  was  being  worked  by  another  com- 
pany, at  a  remuneration  of  60  per  cent,  of  the 
gross  earnings.  The  court,  on  the  application  of 
the  petitioner,  granted  a  receiver  over  the  portion 
of  the  line  open  for  traffic,  with  liberty  to  extend 
him  over  any  part  of  the  line  which  might  there- 
after be  opened.  Sjuthern  Railway  Company, 
In  re,  Quintan,  Ex  parte,  5  L.  R.,  Ir.  165. 

Bireotor  appointed  Manager  as  a  general 
Sole.] — ^As  a  general  rule  the  directors  or  some 
of  them  would  be  appointed  managers  where 
they  were  acting  fairly,  and  the  order  will 
generally  be  made  without  prejudice  to  any 
application  by  the  directors  to  propose  them- 
selves or  some  of  their  number  as  managers. 
ilancJiester,  tjr..  Railway  Company,  In  re, 
supra. 

Evidence  in  support  of  Application  for  Mana- 
ger.]— The  only  evidence  requisite  in  support  of 
a  petition  by  a  judgment  creditor  for  a  manager 
under  that  section  is  an  affidavit  verifying  the 
fact  that  he  is  a  judgment  creditor,  that  his 
judgment  debt  is  unpaid,  and  that  the  company 
is  a  going  concern  conducting  its  own  business. 
lb. 

Sufficiency  of  Seryioe  of  Petition.]  —When 
a  petition  was  presented  by  a  judgment  cre- 
ditor, for  the  appointment  of  a  receiver  of 
the  tolls  of  a  railway  company,  and  it  appeared 
that  the  line  had  not  been  used  by  the  com- 
pany, although  a  portion  of  it  had  been  occupied 
and  maintained  by  another  company,  without 
payment  of  compensation  ;  that  the  contract 
on  which  the  judgment  was  recovered  had 
been  entered  into  previously  to  the  passing 
of  the  act ;  and  that  the  service  of  the  petition 
had  been  effected  at  a  house  which  had  formerly 
been,  but  was  no  longer,  the  office  of  the  com- 
pany, and  on  a  person  who  had  acted  as,  but  who 
was  not  properly  constituted,  the  secretary  : — 
Held,  that  service  of  the  petition  was  insufficient. 
Beddgelert  Railway  Company,  In  re,  19  W,  R. 
427. 

Nature  of  Liability.] — Held,  also,  that  the 
railway  had  not  been  opened  for  public  traffic 
within  the  meaning  of  the  act ;  and  that  as  the 
judgment  had  been  recovered  upon  a  contract 
entered  into  before  the  passing  of  the  act  it  could 
have  HO  effect.    lb, 

Bastraining  Aotiona.] — The  Cambrian  Rail- 
ways Company's  Act,  1868,  restrains  the  com- 
mencement or  continuance  of  actions  and  suits 
against  the  company  by  creditors  except  with 
leave  of  the  court.  The  court  will  not  in  general 
give  leave  unless  it  is  shewn  that  the  company 
has  money  applicable  to  the  payment  and  refuses 
to  pay.  Parry,  In  re,  22  L.  T.  116     18  \V.  R.  416 
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Scheme  for  Seeonstniotion.] — ^When  at  a  duly 
convened  meeting  of  the  debenture  holders  of  a 
company  in  a  ruined  condition,  a  scheme  for  the 
reconstruction  of  the  company  was  assented  to 
by  an  overwhelming  majority,  the  court  held 
the  will  of  the  majority  to  be  binding  on  the 
minority.  Tunuf  Railways  Company,  In  re,  30 
L.  T.  512  ;  22  W.  R.  639.    Affirmed,  31  L.  T.  264. 

Againit  Memhars.]  —  Upon  an  application 
under  the  Companies  Clauses  Act,  s.  36,  for 
leave  to  issue  execution  against  shareholders 
of  a  company  which  had  been  ordered  to  pay  a 
sum  of  money  and  failed  in  doing  so,  the  court 
will  give  the  shareholders  an  opportunity  of 
questioning  the  validity  of  the  order  ;  but  is  not 
bound  to  do  so  by  directing  a  scire  facias  to 
issue.  Ilealey  v.  Chichester  and  MidhurH  Rail- 
\oay  Campany.  9  L.  R.,  £q.  148  ;  39  L.  J.,  Ch. 
387  ;  21  L.  T.  811 ;  18  W.  R.  270. 


RAPE. 


See  CRIMINAL  LAW. 


RATES    AND    RATING. 

A.  CONSTRUCTION   OP  STATUTES. 

B.  POOR   BATE  AND    BATES    IN 

GENEBAL. 

I.  Making  Rate. 

1.  In  what  Manner  and  for  what  Pur- 

pose, 400. 

2.  Allowatice  and  Publication,  405. 

3.  In  what  Parishes  atid  Places,  407. 

4.  On  whom,  408. 

II.  Persons  and  Pboperty  Liable. 

1.  Owtiers  and  Occupiers  in  General. 

a.  Liability,  408. 

b.  Mode  of  Assessment,  420. 

c.  Right  of  Tenant  to  Deduct  from 

Rent,  429. 

2.  On  Promoters  of  Companies,  431. 

3.  Crown,  Government,  and  Public  Pro- 

perty, 431. 

4.  Hospitals  and   Charitable  Institu- 

tions, 440. 

5.  Schools,  444. 

6.  Workhouses^  446. 

7.  Places  of  Divine  Worship,  447. 

8.  Cemeteries  and  Churchyards,  447. 

9.  Universities  and  Colleges,  449. 

10.  Literary    and    Scientific    Societies, 

449. 

11.  Corporations,  457. 

12.  Bridges,  459. 

13.  Canals,  461. 

14.  Waterworks,  467. 

15.  Navigable  Rivers,  474. 

16.  Moorings,  476. 

17.  Piers  and  Harbours,  470. 

18.  Docks  and  Mliarves,  480. 

19.  Ferries  aful  Way-Leaves,  484. 


20.  Lighthouses,  486. 

21.  Railways,  486. 

22.  TraviwaySy  498. 

23.  Telegraph  Companies,  498. 

24.  Mines  and  Quarries,  499. 
26.  Gas  Works,  505. 

26.  Stock  in  Trade  and  Personal  Pro- 

perty,  507. 

27.  Woods  and  Woodlands^  508. 

28.  Rights  Ctmnectcd  with  Land,  509. 

29.  Tithes,   Com  and  Committed  Rent' 

Charges,  511. 

30.  Tolls,  514. 

31.  Other  Cases,  519. 

32.  Statutory  Exemptions,  519, 

III.  Proceedings. 

1.  Collection,  Levy  and  Dijrtress,  520. 

2.  Inspection  of  Rate  Rooks,  630. 

3.  Appeal  against  Rates  and  Reserved 

Oases. 

a.  When  Appeal  Lies,  532. 

b.  To  what  Court,  533. 

c.  Notice  of  Appeal,  536. 

d.  Notice  of  Objections,  537. 

e.  Practice  at  Sessions,  538. 

/.  Amending,  Quashing,  and  Reduc- 
ing Bate,  541. 
g.  Costs,  542. 
h.  Reserved  Gases,  545. 

C.  COUNTY    BATES. 
I.  Jurisdiction,  645. 

II.  Liability  of  Borough,  646. 

III.  Persons  and  Property  Liable,  548. 

IV.  Purpose  of  Rates,  549. 
V.  County  Treasurer,  551. 

VI.  Proceedings. 

1.  Before    the  Assessment   CommitteCf 

552. 

2.  Prodvetion  and   Inspection  of  Ac- 

counts, 553. 

3.  Appeal,  553. 

D.  OTHEB    BATES,  554. 


A.    CONSTRUCTION  OF 
STATUTES. 

Statntory  Authority.] — Whenever  it  is  sought 
to  impose  a  rate,  the  burthen  lies  on  those  seek- 
ing to  enforce  it  to  shew  that  the  words  used  by 
the  legislature  are  clear  and  unambiguous  in 
order  to  charge  the  subject.  Ingram  v.  Drink- 
water,  44  L.  J.,  P.  C.  83  ;  32  L.  T.  746— P.  C. 

Acts  in  order  to  infringe  upon  the  legal  rights 
of  the  subject,  and  especially  to  impose  a  tax, 
must  be  expressed  in  language  clear  beyond  all 
reasonable  doubt.  Shaw  v.  Rvddin,  9  Ir.  C.  L. 
R,  214  ;  S.  P.,  Reg.  v.  Mallow  Union,  12  Ir.  C. 
L.  K.  35. 


Local  and  .Ctoneral  Act.]— A  partial  ex- 


emption from  the  payment  of  rates  for  borough 
improvement  purposes,  conceded  by  a  local  act, 
is  not  taken  away  by  the  mere  passing  of  public 
general  acts  for  similar  purposes.    Reg.  v.  Lon^ 
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don  and  Xorth-Western  JRailway  Company ^  35 
I*  T.  626  ;  25  W.  R.  69. 


PowerB—^Kate  made  to  Pay  Inte- 
rert.] — Where  trustees  under  a  local  act  were 
anthorizecl  to  borrow,  by  annuity,  or  at  common 
interest,  a  sam  not  exceeding  30,000Z.  for  the 
purpose  of  building  a  chapel,  and  the  moneys  so 
borrowed,  and  the  interest,  were  to  be  made 
payable  out  of  the  burial  fees,  and  out  of  the 
rates  and  assessments  to  be  made  in  pursuance 
of  the  act ;  and  the  trustees,  in  fact,  borrowed 
32,636/.,  and  made  a  rate  to  pay  the  interest  of 
that  sam  : — Held,  that  the  trustees  had  exceeded 
their  power,  as  the  act  only  empowered  them  to 
borrow  a  specific  sum,  and  as  the  rate  was  made 
to  pay  the  interest  due  upon  the  whole  sum  bor- 
Toweo,  it  was  bad  in  toto,  although  the  defect 
did  not  appear  on  the  face  of  it.  Richter  v. 
Hughes,  3  D.  &  R.  788  ;  2  B.  &  C.  499. 

Bepayment  of  Money  Borrowed.] — By  an  act 
of  parliament,  commissioners  were  appointed, 
who  were  to  expend  money  in  improving  a  town ; 
they  were  authorized  to  lery  rates  on  the  town 
and  to  borrow  money  on  the  security  of  the 
rates,  giving  bonds  for  the  money  so  borrowed, 
of  which  1(K)Z.  at  the  least  should  be  chosen  by 
lot,  and  paid  off  every  year.  Interest  on  the 
bonds  had  been  duly  paid,  and  except  in  two 
years,  lOOZ.  had  been  paid  off  every  year,  but 
above  15,000Z.  remainea  on  the  security  of  the 
bonds: — Held,  that  holders  of  bonds  to  the 
amount  of  800/.  were  not  entitled  to  immediate 
payment  out  of  the  rates  or  to  a  receiver  of  the 
rates.  Preston  v.  Corporation  of  Great  Yar- 
mouth, 41  L.  J.,  Ch.  310  ;  26  L.  T.  235.  Affirmed 
on  appeal,  7  L.  R.,  Ch.  655  ;  41  L.  J.,  Ch.  760  ; 
27  L.  T.  87  ;  20  W.  R.  875. 

Commissioners  were  authorized  by  act  of  par- 
liament, to  raise  money  for  parish  purposes,  and 
to  secure  it  by  debenture  or  assignment  of  the 
rates.  They  gave  a  debenture  for  1,000/.  to  A., 
who  was  treasurer,  and  also  a  commissioner.  A. 
advanced  nothing  at  the  time,  but  he  subse- 
quently advanced  the  amount,  and  from  that 
time  only  he  received  interest.  By  subsequent  re- 
ceipts of  rates,  the  balance  was  turned,  and  A. 
bad  fnnds  in  hand  : — Held,  that  the  transaction 
was  not  invalid,  and  that  A.  was  entitled  to 
charge  full  interest  on  his  debenture  until  he 
had  been  formally  paid  off.  Fletcher  v.  Gibbon, 
23  Beav.  212. 

Amonnt  Limited.]  —  Where  commissioners 
with  power  to  raise  money  resolved  that  it  was 
necessary  to  raise  a  sum  not  exceeding  1,300/. : 
—Held,  that  the  fair  import  of  the  resolution 
was,  that  such  was  the  smallest  sum  necessary, 
and  that  it  was  sufficiently  certain.  Curtis  v. 
JSient  Waterworks  Company,  7  B.  &  C.  314. 

Where  the  commissioners  made  at  the  same 
time  two  rates,  one  for  the  poor,  and  the  other 
Cor  the  highways,  and  it  appeared  that  the  first, 
if  the  whole  had  been  collected,  would  have  ex- 
ceeded the  sum  required,  held  good,  as  the  act 
did  not  require  separate  rates  for  the  poor  and 
the  highways,  and  the  entire  sum  directed  to  be 
raised  would  not  exceed  the  sum  required : — 
Held,  also,  good,  because  it  was  impossible 
ever  to  collect  the  whole  of  the  rate,  and  the 
Bum  actually  collected  was  less  than  that  re- 
quired,   lb. 


By  a  local  act  a  town  council  was  empowered, 
for  certain  purposes  therein  specified,  to  make 
rates,  "  provided  that  the  amount  to  be  levied  for 
all  and  any  of  the  purposes  shall  not  in  any  year 
exceed  1^.  in  the  pound  upon  the  rateable  value 
of  the  property  within  the  borough  liable  to  such 
rate:" — Held,  that  such  deficiencies  as  might 
arise  in  levying  the  rate,  by  reason  of  insolvency 
of  occupiers  and  othercauses,  were  not  to  be  cast 
upon  the  general  body  of  ratepayers,  by  charging 
them  in  excess  of  the  rate  of  \d,  in  the  pound. 
Reg.  V.  Liverpool  (^Justices'),  31  L.  J.,  M.  C.  108 ; 
8  Jur.,  N.  S.  642  ;  6  L.  T.  241. 

By  a  local  act  for  improvement  of  a  town, 
commissioners  were  Invested  with  all  the  powers, 
provisions  and  authorities,  and  were  to  be  in  the 
receipt  and  possession  of  all  compositions,  rates, 
&c.,  granted  by  13  Geo.  3,  c.  78 ;  and  the  sur- 
veyors to  be  appointed  by  the  commissioners 
were  to  have  the  same  powers  of  demanding, 
collecting  and  recovering  payment  of  such  com- 
positions, &c.,  as  under  that  act.  The  surveyors 
of  the  highways  within  the  ambit  of  the  act  were, 
on  a  day  to  be  appointed  by  the  commissioners, 
to  produce  to  them  their  accounts,  and  to  pay 
over  all  balances  in  their  hands  to  the  treasurer 
of  the  commissioners,  and  thenceforward  their 
office  was  to  be  determined.  The  commissioners 
were  empowered,  in  order  to  raise  money  for 
carrying  the  purposes  of  the  act  into  execution, 
to  lay  one  or  more  rates  once  in  every  year,  or 
oftener,  if  necessary,  on  all  houses,  shops,  &c., 
within  the  town,  so  as  such  rates  should  not  ex- 
ceed Sd.  in  the  pound  in  a  year  on  their  yearly 
value.  By  a  subsequent  act,  reciting  that  the 
commissioners  had  borrowed  considerable  sums 
of  money  on  the  rates,  and  that  they  were  inade- 
quate to  the  purposes  of  the  act,  the  power  of 
rating  houses,  shops,  &c.,  was  extended  from  Sd, 
to  Itf.  in  the  pound  in  the  year  : — Held,  that  the 
commissioners  had  no  power,  in  case  the  rates 
so  levied  proved  insufficient  for  the  purpose  of 
the  act,  to  levy  a  subsidiary  rate  by  application 
to  be  made  to  the  justices  by  the  surveyor  under 
13  Geo.  3,  c.  78,  s.  45.  JTiggiris  v.  Green,  10 
M.  &  W.  703  ;  12  L.  J.,  M.  C.  27. 

When  Nature  of  Sate  Limited.] — Under  a 
local  act  improvement  commissioners  were  ap- 
pointed, with  power  to  make  rates.  It  enacted, 
"  that  no  person  shall  be  rated  in  pursuance  of 
this  act  on  account  of  any  arable,  meadow  or 

Easture  land  exceeding  two  acres  ....  or  the 
irmhouses,  and  buildings  used  exclusively  for 
farming  purposes."  The  commissioners  became 
an  urban  sanitary  authority  under  the  Sanitary 
Act,  1873.  By  s.  43  of  that  act,  any  limit  im- 
posed on,  or  in  respect  of  any  rate,  by  any  local 
act  of  parliament,  shall  not  apply  to  any  rate 
requirea  to  be  levied  for  the  purpose  of  defraying 
any  expenses  incurred  by  a  sanitary  authority 
for  sanitary  purposes : — Held,  that  the  word 
"limit"  did  not  apply  to  the  exemption  in  the 
local  act,  so  as  to  authorize  the  commissioners  to 
impose  a  rate  for  expenses  incurred  for  sanitary 
purposes,  on  a  person  on  account  of  land  exceed- 
ing two  acres.  Walton  Improvement  CommiS' 
sioners  v.  Walford,  10  L.  R.,Q.  B.  180;  44  L.  J., 
Q.  B.  74  ;  31  L.  T.  825  ;  23  W.  R.  292. 

Bistrict  Sates  —  Apportionment  —  Persons 
and  Property  not  equally  benefited.] — By  a 
local  act  of  Geo.  3,  commissioner  were  appointed 
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for  paving  the  footways  and  cleansing,  lighting, 
and  watching  the  streets  in  the  town  of  Mon- 
mouth. By  s.  59,  the  commissioners  shall  and 
are  hereby  authorized  and  required  once  in  every 
year  to  rate  and  assess  any  sum  not  exceeding 
one  shilling  in  the  pound  upon  or  in  respect  of 
all  houses,  &c.,  ....  being  within  the  limits  of 
the  to^vn  of  Monmouth.  By  s.  67,  all  and  every 
person  or  persons  paying  the  rates  and  assess- 
ments hereby  authorized  to  be  levied  within  the 
town  shall  be  and  they  and  every  of  them  is  and 
are  hereby  exempted  and  discharged  from  all 
charges  and  expenses  of  paving,  lighting,  watch- 
ing, cleansing,  or  fencing  off  any  part  or  parts  of 
the  footways  and  crosspaths  of  the  town  and 
borough.  By  the  Public  Health  Act,  1872,  the 
borough  of  Monmouth  (within  which  was  the 
town  of  Monmouth)  was  created  an  urban  sani- 
tary district,  and  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough,  acting  by  the  town  council, 
were  the  urban  sanitary  authority  for  such  dis- 
trict. By  s.  16,  all  expenses  incurred  or  payable  by 
an  urban  sanitary  authority  under  the  sanitary 
acts  shall  ....  be  defrayed  ....  in  the  case  of 
the  council  of  a  borough  out  of  the  borough  fund 
or  borough  rate.  By  the  Sanitary  Law  Amend- 
ment Act,  1874,  all  the  powers  and  duties  of  the 
commissionei'S  under  the  Local  Paving  Act  re- 
lating to  any  objects  or  purposes  of  the  sanitary 
acts  were  transfeiTcd  to  the  council.  By  the 
Public  Health  Act,  1874,  s.  144,  every  urban 
authority  shall,  witliin  their  district,  exclusively 
of  any  other  person,  execute  the  office  of  and  be 
surveyor  of  highways,  and  have,  exercise,  and  be 
subject  to  all  the  powers,  authorities,  duties,  and 
liabilities  of  surveyors  of  highways.  By  s,  207, 
all  expenses  incurred  or  payable  by  any  urban 
authority  in  the  execution  of  this  act,  and  not 
otherwise  provided  for,  shall  be  charged  on  and 
defrayed  out  of  the  district  fund  and  general 
district  rate  leviable  by  them  under  this  act. 
The  town  council,  as  the  urban  sanitary  autho- 
rity for  the  borough  of  Monmouth,  made  a  gene- 
ral borough  rate  to  meet  expenditure,  which 
included  the  paving,  lighting,  and  cleansing  of 
the  town.  A  ratepayer,  who  occupied  a  house 
within  the  borough,  but  outside  the  town  of 
Monmouth,  appealed  on  the  ground  that  the  rate 
was  made  in  part  for  raising  money  towards  de- 
fraying the  expenses  of  carrying  the  Monmouth 
Paving  Act  into  execution  : — Held,  that  the  rate 
was  invalid.  Monmouth  (^Mayor,  <Jr.)  v.  Mon- 
mouth QChurch  war  dims  and  Overseers)^  38  L,  T. 
612. 

By  the  Metropolis  Management  Act,  1855  (18 
&  19  Vict.  c.  120),  s.  159,  where  it  appears  to 
any  vestry  or  district  board  that  all  or  any  part 
of  the  expenses  for  defraying  which  any  sum  is 
by  such  vestry  or  board  ordered  to  be  levied, 
have  or  has  not  been  incurred  for  the  equal 
benefit  of  the  whole  of  their  parish  or  district, 
such  vestry  or  board  may  by  any  such  order 
direct  the  sum  or  sums  necessary  for  defraying 
such  expenses  or  any  part  thereof  to  be  levied  in 
such  part,  or  exempt  any  part  of  such  parish  or 
district  from  the  levy,  or  require  a  less  rate  to 
be  levied  thereon,  as  the  circumstances  of  the 
case  may  require : — Held,  that  a  precept  which 
required  the  rate  to  be  levied  as  i*egaixls  such 
parts  of  the  parish  as  consisted  of  land  used  as 
arable,  meadow,  or  pasture  land  only,  or  as  wood- 
land, orchard,  market-garden,  hop,  herb,  flower, 
fruit,  or  nursery  ground  in  the  proportion  of  one- 

^rth  part  only  of  the  net  annual  value  of  such 


land,  was  good,  although  the  classes  of  land  so 
mentioned  in  the  precept  did  not  lie  together  or 
form  any  particular  division  marked  out  by 
metes  and  bounds,  but  were  scattered  through 
the  parish.  London,  Brighton  and  South  Coast 
Ranway  Company  v.  Lewisham  {Gv^rdians),  4 
Q.  B.  D.  389 ;  48  L.  J.,  M.  C.  116 ;  40  L.  T.  716  ; 
27  W.  B.  783.  Affirmed,  6  Q.  B.  D.  89 ;  49  L.  J., 
M.  C.  32  ;  41  L.  T.  577  ;  28  W.  R.  288— C.  A. 


Valuation.] — ^General  district  rates  made 


under  21  &  22  Vict.  c.  98,  s.  65,  are  not  required 
to  be  based  on  the  poor  rate,  where,  in  the 
opinion  of  the  local  board,  the  poor-law  valua- 
tion list  is  an  unfit  criterion  for  making  them. 
Korth  Easter^i  Railway  Company  v.  Searborovgh 
Local  Board,  4  L.  R.,  Q.  B.  163  ;  38  L.  J.,  M.  C. 
65  ;  17  W.  R.  574, 


B.  POOR  RATE  AND  RATES  IN 

GENERAL. 

L     MAKING  RATE. 
1.  In  what  Manneb  akd  fob  what 

PUBPOSE. 

Eeqnisite  Formalities.] — The  words  '^of  na 
force,"  &c.,  in  6  &  7  Will.  4,  c.  96,  s.  2,  apply 
solely  to  default  in  signing  the  declaration,  and 
where  default  in  following  the  form  given  in  the 
columns  has  not  been  made  a  ground  of  appeal 
by  the  statute,  the  sessions  have  no  power  to 
quash  a  rate  for  such  default.  Reg,  v.  Ibrdham, 
3  P.  &  D.  95  ;  11  A.  &  E.  73 ;  4  Jur.  218. 

The  poor  law  commissioners  have  no  power  to 
require  compliance  with  a  schedule  varying  from 
or  more  full  than  that  in  the  statute.     Tb, 

A  poor-rate  is  not  invalid  because  the  declara- 
tion at  its  foot  is  not  in  the  very  words  of  the 
form  given  by  the  schedule  to  the  statute.  Payn^ 
ter  V.  Reg.  (in  error),  10  Q.  B.  908  ;  16  L.  J., 
M.  C.  136  ;  11  Jur.  973— Ex.  Ch. 

A  poor-rate,  which  is  lawfully  made  in  other 
respects,  is  not  rendei*ed  invalid  by  the  circum- 
stance that  some  of  the  vestrymen  who  con- 
curred in  making  it  were  vestrymen  de  facto 
and  not  de  jure.  Scaddiyig  v.  Lorant,  3  H.  L. 
Cas.  418. 

A  rate,  without  giving  a  specification  of  the 
property,  for  which  each  individual  is  rated,  is 
bad.  Resr  v.  Aire  and  Calder  Navigation,  4  D. 
&  R.  253  ;  2  B.  &  G.  713. 

The  amount  to  be  inserted  in  the  column 
headed  "  rateable  value,"  of  the  valuation  under 
25  &  26  Vict.  c.  103,  is  the  true  rateable  value  of 
the  property,  independently  of  whether  such 
property  is  subject  to  the  provisions  of  the  Small 
Tenements  Act,  13  d&  14  Vict.  c.  99,  or  not. 
Sunderland-near-Sea  (Overseers')  v.  Sunderland 
Poor  Law  (Gunrdians),  18  C.  B.,  N.  S.  531  ;  34 
L.  J.,  M.  C.  121  ;  11  Jur.,  N.  S.  688  ;  13  L.  T. 
239  ;  13  W.  R.  943. 

A  poor-rate  in  which  the  overseers  omit  a  class 
of  inhabitants  on  account  of  poverty  is  not  void* 
Reg.y.  Ch^eh,  11  Jur.  86. 

A  rate  made  in  fact  for  the  relief  of  the  poor, 
but  which  does  not  shew  by  intrinsic  evidence, 
either  by  the  heading  or  by  something  in  the 
body  of  the  rate,  for  what  purpose  it  is  made,  is 
void,  and  the  court  discharged  a  rule  in  lieu  of  a 
mandamus  to  order  justices  to  issue  their  distress 
warrant  to  levy  such  a  rate.    Reg,  v.  Eastern 
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C&untieM  Railway  Company,  5  El.  &  Bl.  974  ;  25 
L.  J.,  M.  C.  49  ;  2  Jur.,  N.  S.  161. 

Rale  calling  upon  justices  to  issne  their  war- 
rant against  the  goods  of  a  railway  company  for 
the  amount  aase^ed  npon  them  for  the  relief  of 
the  poor,  hy  two  rates.  It  appeared  that  one 
was  headed,  ''Parish  of  M.,  May  24, 1855  ;"  the 
other  was  properly  headed,  but  the  property 
rated  was  described  as  **  land,  &c. : " — Held,  that 
the  first  rate  was  void  independently  of  the  6  & 
7  Will.  4,  c.  96,  but  the  second  was  irregular 
only.    Ih, 

A  poor-rate  was  not  made  until  it  was  signed 
by  the  overseers,  according  to  6  &  7  Will.  4,  c. 
96  (Parochial  Assessment  Act).  Ahisworth  v. 
Creehe,  4  L.  B.,  C.  P.  476  ;  38  L.  J.,  C.  P.  58  ; 
19  L.  T.  824  ;  17  W.  R.  220 ;  1  Hopw.  &  C.  141. 

The  word  "  made "  in  30  &  31  Vict.  c.  102 
(Representation  of  the  People  Act,  1867),  s.  3, 
par.  3,  is  to  be  construed  as  completely  made  ; 
and  therefore  where  a  poor-rate,  purporting  to 
be  made  on  the  18th  July,  1867,  was  allowed  by 
the  justices  on  the  4th  September,  1867,  and 
published  on  the  8th  September,  1867  : — Held, 
that  it  was  not  made  during  the  time  of  occupa- 
tion of  a  claimant  seeking  to  qualify  for  the 
twelve  months  succeeding  July  31,  1868.  Jones 
V.  Bubb.  4  L.  R.,  C.  P.  468  ;  38  L.  J.,  C.  P.  57  ; 
19  L.  T.  483  ,  17  W.  R.  205  ;  1  Hopw.  &  C.  128. 

Time  for  Mating.] — A  poor-rate  need  not  be 
made  monthly.  Ilex  v.  St.  George  (^Overseers), 
2  W.  Bl.  694. 

Conenrrent  Bates.] — A  rate  may  be  mode  and 
levied,  although  there  is  another  rate  existing  at 
the  time,  which  was  made  on  a  former  day  for 
the  same  purpose,  but  is  not  wholly  collected  ; 
bat  concurrently  existing  rates  arc  illegal  if 
made  for  the  same  period  of  time.  Reg.  v.  Best, 
2  B.  C.  Rep.  90  ;  2  New  Sess.  Cas.  055  ;  16  L.  J., 
M.  C.  338. 

A  concurrent  rate,  made  for  the  same  period 
as  a  former  subsisting  rate,  is  illegal.  Itex  v. 
Fordhavi,  3  P.  &  D.  95  ;  11  A.  &  E.  73. 

It  is  a  principle  of  rating,  that  the  rate  shall 
not  be  imposed  to  reimburse  for  past  expenses, 
bat  the  rule  is  subject  to  necessarv  exceptions. 
Reg.  V.  Read,  13  Q.  B.  524  :  4  New'Sess.  Cas.  7 ; 
18  L.  J.,  M.  C.  164  ;  13  Jur.  789. 

A  rate  cannot  be  made  to  repay  money  bor- 
rowed to  repair  and  rebuild  a  workhouse.  Hex 
V.  Watell,  1  Dougl.  116. 

Purpose — BatroBpeetiye  Bate.] — ^There  is  no 
rule  of  law  which  prohibits  a  retrospective  rate. 
UarriMon  v.  Stickney,  2  H.  L.  Cas.  108. 

In  every  case  of  rating  the  question  is,  whether 
the  act  under  which  a  rate  is  made,  either  ex- 
pressly or  impliedly,  prohibits  such  rate  from 
being  retrospective.    lb. 

Where  a  body  of  persons  is  by  statute  consti- 
tuted trustees  for  certain  public  purposes,  and 
powers  are  conferred  on  them  to  levy  rates  upon 
the  district  to  a  limited  amount,  they  arc  autho- 
rized, if  not  expressly  prohibited,  to  apply  the 
rates  of  any  year  in  the  payment  of  debts  pro- 
perly incurred  in  a  previous  year  in  the  execu- 
tion of  their  trust,  Secus,  if  their  power  of 
rating  is  unlimited  in  amount'.  Att.-Gen,  v. 
Chureh,  2  Hem.  &  M.  697. 

Bill  in  Parliament] — ^A  court  of  equity 

will  not  allow  money  raised  for  poor-rates,  under 


a  local  act,  to  be  applied  in  payment  of  the  ex- 
penses of  a  bill  in  parliament  promoted  by  the 
guardians,  but  rejected.  Att.-Gen.  v.  Sontk" 
avipton,  17  Sim.  6 ;  18  L.  J.,  Ch.  393  ;  13  Jur.  669. 
The  jurisdiction  of  the  court  is  not  taken  away 
by  the  power  given  to  the  poor  law  commis- 
sioners, by  11  &  12  Vict.  c.  91,  of  remitting  law- 
ful disallowances.    lb. 


Costs  of  Opposing  Bill.]— A  bill  before 


parliament  provided  for  the  punctual  payment 
of  interest  on  the  share  capital  of  the  under- 
taking, for  which  authority  was  sought  by  declar- 
ing that  the  overseers  of  the  parish  in  which 
such  undertaking  was  situated  should  when  re- 
quired so  to  do  misc  as  part  of  the  poor-rate 
money  for  the  payment  of  such  interest.  The 
overseers  opposed  the  bill,  which  was  rejected  by 
a  committee  of  the  House  of  Lords.  On  an  ap- 
plication for  a  writ  of  certiorari  to  bring  up  and 
quash  the  certificate  of  the  district  auditor  al- 
lowing the  taxed  costs  of  such  opposition  : — 
Held,  that  there  was  no  duty  on  the  part  of  the 
overseers  to  oppose  the  bill,  and  that  they  were 
not  entitled  to  charge  the  costs  of  the  opposition 
on  the  poor-rate.  Jieg.  v.  White,  or  Sibley,  Ex 
parte,  11  Q.  B.  D.  309  ;  52  L.  J.,  M.  C.  128  ;  49 
L.  T.  183  ;  31  W.  R.  811 ;  47  J.  P.  741. 

By  whom  made.] — ^The  54  Qeo.  3,  c.  4,  s.  10, 
authorizing  the  levying  of  a  gaol  rate,  directed 
that  the  overseers  of  each  parish  should  levy  it  in 
the  same  way  as  the  poor  rate :  —  Held,  that 
where  the  power  to  levy  the  poor  rate  in  a  par- 
ticular parish  was  in  certain  commissioners,  they 
were  the  pi-oper  persons  to  make  the  gaol  rate, 
and  not  tne  overseers.  Cortis  v.  Kent  Water^ 
woi'Jcs  Comjfany,  7  B.  &  C.  314. 

Valnation  Lists — Time  for  Making  and  Be- 
positing.] — J.  and  P.  were  the  occupiers  of  rate- 
able property  situate  in  a  parish  within  the 
limits  of  the  Valuation  (Metropolis)  Act,  1869 
(32  k  33  Vict.  c.  67).  Upon  the  27th  of  Sep- 
tember, the  overseers  made  and  deposited  a 
valuation  list,  in  which  the  property  was  as- 
sessed at  certain  amounts.  The  list  was  trans- 
mitted to  the  assessment  committee  on  the  18th 
of  October.  On  the  7th  of  December  the  assess- 
ment committee  met,  when  J.  and  P.  objected 
to  the  amounts  at  which  their  property  was  as- 
sessed, and  these  were  reduced  by  the  committee ; 
after  the  meeting  of  the  assessment  committee 
no  special  sessions  were  held  to  which  J.  and  P. 
could  have  appealed,  but  they  appealed  to  the 
assessment  sessions,  who  confirmed  the  list : — 
Held,  that  delay  in  making,  depositing,  trans- 
mitting, and  approving  the  valuation  list  within 
the  times  prescribed  by  s.  42  of  the  Metropolis 
(Valuation)  Act,  1869,  did  not  make  it  a  nullity, 
for  the  provisions  of  that  section  were  directory 
and  not  impemtive.  Reg.  v.  Ingall,  2  Q.  B., 
D.  199  ;  46  L.  J.,  M.  C.  113  ;  35  L.  T.  552  ;  25 
W.  R.  57. 


Be-depoiit  after  Alteration.] — The  valu- 


ation list  of  a  parish  under  the  Union  Assess- 
ment Committee  Act,  1862  (25  &  26  Vict.  c.  103), 
must,  when  altered  by  the  committee,  be  de- 
posited for  inspection,  and  if  not  so  deposited, 
it  is  invalid,  together  with  any  contribution 
order  based  upon  it.  Reg.  v.  Charlton  Union 
^Guardians).  8  L.  R.,  Q,  B.  6  ;  42  L.  J.,  M.  C. 
34. 
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It  is  the  duty  of  the  overseers  to  deposit  the 
valuation  list,  after  alteration  bj  the  assessment 
committee,  in  the  place  where  the  rate  books 
are  kept,  and  to  give  due  notice  thereof  in  the 
same  manner  as  in  the  case  of  the  original 
deposit  of  the  valuation  list.  Reg,  v.  Chorltori' 
oii'Medlock,  35  L.  J.,  M.  C.  56  ;  12  L.  T.  581 ; 
13  W.  R.  925. 

After  Appeal.] — Notice  of  appeal  against 

a  poor-rate  having  been  given  to  the  assessment 
committee,  under  27  and  28  Vict,  c,  39,8. 1,  they 
amended  the  valuation  list,  and  gave  notice  to 
the  overseers,  but  the  list  was  not  re-deposited 
as  required  by  25  &  26  Vict.  c.  103,  s.  21  :— 
Held,  that  it  was  not  necessary  to  re-deposit  the 
list.  Reg,  v.  Edmonds,  9  L.  R.,  Q.  B.  598  ;  43 
L.  J.,  M.  C.  156  ;  31  L.  T.  237 ;  22  W.  R.  924. 

A  contribution  order,  based  on  the  list  as  so 
altered,  having  been  brought  up  by  certiorari 
and  a  rule  obtained  to  quash  it  on  behalf  of  a 
ratepayer,  whose  rating  was  but  inappreciably 
affected  by  the  alterations ;  no  recognizances 
having  been  entered  into  ;  the  court  discharged 
the  rule  with  costs,  as  a  vexatious  abuse  of  the 
process  of  the  court.    Ih, 

Time  for  Signing.]— The  32  &  33  Vict.  c. 

67,  s.  42,  is  directory  and  not  imperative,  and  non- 
compliance with  its  directions  as  to  dates  does 
not  make  a  valuation  list  void,  which  was  in  fact 
signed  and  approved  in  time  to  be  discussed 
and  adjudicated  upon,  on  the  hearing  of  appeals 
against  it  at  the  General  Assessment  Sessions, 
and  in  such  cases  the  justices  cannot,  under  s.  35, 
order  another  list  to  be  made.  Reg.  v.  Ingally 
2  Q.  B.  D.  199 ;  46  L.  J.,  M.  C.  113  ;  35  L.  T. 
552  ;  25  W.  R.  57. 


Contents    of— Mode    of  Valuation.] — 


Valuers  employed  by  an  assessment  committee 
under  27  &  28  Vict.  c.  39,  s.  4,  to  value  a  farm, 
furnished  a  valuation  list  giving  the  estimated 
acreage  of  each  of  the  several  fields  comprising 
the  fai-m,  but  not  the  gross  estimated  rental  or 
the  rateable  value  of  each  or  any  of  the  fields 
separately,  but  giving  these  two  last-named 
amounts  in  lump  sums  in  the  proper  columns  at 
the  end  of  the  several  items  comprising  the  entire 
farm  : — Held,  that  such  a  list  was  sufficient,  and 
in  conformity  with  the  requirements  of  the  act 
of  parliament,  and  that  it  was  unnecessary  to 
give  the  value  of  each  individual  field  of  the 
farm  separately.  Rawle)ice  v.  Hursley  Unhm 
Cauardiufut),  3  Ex.  D.  44  ;  47  L.  J.,  M.  C.  31 ; 
37  L.  T.  503  ;  26  W.  R.  81. 

Oroii  and  Rateable  Valne.] — In  making 

out  the  valuation  list  under  the  above  act,  the 
gross  value  and  rateable  value,  as  defined  by 
8.  4,  of  each  hereditament,  must  be  inserted, 
without  reference  to  any  privilege  of  being  as- 
sessed on  an  exceptional  principle  of  valuation. 
R'jg.  V.  Foundling  Hospital  (^Governors),  7 
L.  R.,  Q.  B.  83 ;  41  L.  J.,  M.  C.  41  ;  25  L.  T. 
562. 


Houses  not  Let  or  Oecnpied.] — Houses 


finished  and  fit  for  occupation,  but  not  let  or 
occupied,  which  had  been  omitted  in  the  valua- 
tion list  made  by  the  overseers  under  25  and  26 
Vic.  c.  103,  s.  14,  are  rateable  hereditaments, 
and  ought  to  be  inserted  in  the  valuation  list 


by  the  assessment  committee.     Reg,  v.  Maiden 
(^Overseers),  10  B.  &  S.  323. 


Charges  for   Making.] — An  assessment 


committee  required  the  overseers  of  one  of  their 
townships  to  make  out  and  copy  a  valuation  list 
under  25  &  26  Vict.  c.  103,  s.  26.  The  board  of 
overseers  passed  a  resolution  that  its  clerks  and 
collectors  had  no  time  to  do  the  work  required, 
and  that  certain  persons  should  be  employed  for 
the  purpose.  The  overseers  obtained  a  resolu- 
tion of  the  vestry  that  the  expense  of  this  em- 
ployment, which  had  then  been  defrayed,  should 
be  charged  upon  the  poor  rates.  The  poor  law 
auditor  disallowed  this  charge,  on  the  ground 
that  the  overseers'  ordinary  clerks  and  collectors 
ought  to  have  done  the  work  themselves : — 
Held,  that  by  27  &  28  Vict,  c,  39,  s.  7,  when  a 
vestry  consents  to  such  a  charge,  even  after  the 
expense  has  been  defrayed,  the  auditor  has  no 
power  to  disallow  it.  Reg,  v.  Chorlton-itpon- 
Medlock  (^Overseers),  1  Q.  B.  D.  62 ;  45  L.  J., 
M.  C,  33  ;  33  L.  T.  526  ;  24  W.  R.  110. 

A  charge  was  made  on  the  poor-rates  for  the 
expenses  of  a  survey  and  valuation  of  the  parish 
made  under  6  &  7  Will.  4,  c.  96,  s.  3.  In  the 
bond  creating  the  charge  were  inserted  provisions 
for  paying  off  not  less  than  one-fifth  of  the  sum 
charged,  with  interest,  in  each  succeeding  year, 
till  the  whole  was  repaid  : — Held,  that  the 
charge  under  6  &  7  Will.  4,  c.  96,  s.  3,  was  a 
charge  on  the  rates  generally,  and  might  be  en- 
forced against  the  rates  in  years  subsequently  to 
the  five  years  next  after  the  making  of  the 
charge.  Reg,  v,  Hursthourne  Tarrant  (^Oter^ 
geers),  El.,  Bl.  &  El.  246 ;  27  L.  J.,  M.  C.  214  ; 
4  Jur.,  N.  S.  783. 


When  Vestry  Clerk  Employed.]— The 


duties  of  a  vestry  clerk  under  the  Vestry 
Clerks  Apt  (13  &  14  Vict.  c.  57),  s.  7,  do.  not  in- 
clude that  of  preparing  a  valuation  list  under 
the  Valuation  (Metropolis)  Act,  1869  (32  &  33 
Vict.  c.  67)  ;  but  the  overseers  may  employ  the 
vestry  clerk  to  prepare  such  list,  and  if  they  do 
so,  may  charge  his  reasonable  remuneration 
therefor,  not  limiting  it  to  his  actual  disburse- 
ments, upon  the  poor-rate  under  the  Union  As- 
sessiftent  Committee  Amendment  Act,  1864  (27 
&  28  Vict.  c.  39),  s.  7.  Reg.  v.  Cumberlege,  2 
Q.  B.  D.  366  ;  46  L.  J.,  M.  C.  214  ;  36  L.  T.  700  ; 
25  W.  R.  605. 


Valuer  Appointed  by  Committee.] — The 


assessment  committee  of  a  union  acting  under 
25  &  26  Vict.  c.  103,  s.  14,  directed  the  overseers 
of  a  township  within  the  union  to  send  in  a 
valuation  list  within  three  months.  Before  the 
expiration  of  that  time  the  committee  appointed 
a  valuer  for  themselves.  Subsequently  the  over- 
seers sent  in  their  valuation,  which  the  com- 
mittee rejected  as  unsatisfactory.  The  valuer 
then  made  his  valuation,  which  exceeded  by 
one-sixth  that  of  the  overseere : — Held,  first, 
that  the  power  of  the  overseers  to  make  the 
valuation  was  superseded  by  the  appointment  of 
the  valuer  by  the  committee.  Reg,  v.  Richmond, 
6  B.  &  S.  541 ;  34  L.  J.,  M.  C.  186. 

Held,  secondly,  that  the  parish  wm  not  liable 
for  the  expense  of  the  valuation  made  by  the 
committee  either  as  costs  or  as  compensation. 
lb. 

Bate   Books  —  Insertion   of  Names.] — By   a 
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local  act,  no  person  shall  be  qualified  to  be 
elected  a  commusioner  under  the  act,  unless  at 
the  time  of  his  being  elected  he  shall  be  rated 
in  the  rate  made  for  the  relief  of  the  poor  of  a 
township.  E/s  name  was  not  in  the  last  rate 
made  prcviooslj  to  the  declaration  at  the  time 
it  was  allowed,  but  he  came  into  occupation  of 
premises  after  the  rate  was  made,  and  his  name 
was  inserted,  in  the  rate  book,  under  17  Geo.  2, 
c.  38,  s.  12,  before  the  day  of  election  : — Held, 
that  he  was  not  rated  within  the  meaning  of  the 
local  act,  and  therefore  was  not  qualified.  Iteg, 
y.  Eddmoes,  1  El.  &  El.  330 ;  28  L.  J.,  Q.  B.  84  ; 
5  Jur.,  K.  S.  469. 

By  a  local  act,  the  management  of  a  parish 
and  the  relief  of  the  poor  were  intrusted  to 
trustees,  but  the  vestry  was  to  make  the  poor 
rates,  and  a  collector  was  to  collect  them.  The 
OTeneers  had  nothing  to  do  with  making  the 
rates  or  their  application  : — Held,  that  the  over- 
Beeis  were  not  the  proper  parties  to  whom  a 
perw>n  who  wished  to  have  his  name  inserted  on 
a  poor  rate  should  make  application  for  that 
purpose.  Reg,  v.  Inlingtan  (^Ocerteers),  32 
L  J.,  M.  C.  257  ;  11  W.  R.  760. 

Xandamni  to  Make  Sate.] — An  overseer  may 
sue  out  a  writ  of  mandamus,  commanding  the 
churchwardens  and  overseers  to  make  a  poor-rate, 
and  the  writ  need  not  state  in  express  terms  that 
a  poor-rate  was  necessary.  Rex  v.  Edla*ton 
CCkurchwardens,  ^y.),  1  N.  &  P.  20;  2  H.  & 
W.  429  ;  8,  P.,  Rex  v.  Oadsby,  1  N.  &  P.  572. 

The  rule  for  a  mandamus,  to  concur  in  making 
a  rate,  is  absolute  in  the  first  instance.    Ih, 

2.  Allowance  and  Publication. 

Veeetaity  of.]  —  A  rate  is  not  a  complete 
and  valid  rate  until  allowance  and  publication. 
JBushell  T.  Luvkett,  2  C.  B.  111. 

m 

AllowaBce  by  Jnitices — Jurisdiotion.] — The 
allowance  of  a  poor-rate  by  the  justices  is  purely 
a  ministerial  act ;  and  if  the  rate  is  good  on  the 
face  of  it,  they  cannot  inquire  into  its  validity. 
Beg.  V.  Oodolphin  ^Lord),  1  D.  &  L.  830  ;  1 
New  Sess.  Cas.  1  ;  13  L.  J.,  M.  C.  57  ;  8  Jur. 
674 ;  S.  P.,  Reg.  v.  Yarhorough  (^EarV),  12  A.  & 
B.  416;  3P.  &D.  491. 

Where  a  poor-rate  had  been  made  by  the  over- 
seers of  a  parish  alone,  there  being  also  two 
churchwardens  who  had  not  been  sworn  in,  and 
the  justices  had  refused  to  allow  it,  as  not  being 
made  by  the  majority  of  the  parish  officers,  a 
mandamus  to  the  jastices  to  sign  and  allow  the 
rate  was  granted.    Ih, 

A  mandamus  to  justices  to  allow  a  poor-rate  is 
absolute  in  the  first  instance.    Ih, 

A  poor-rate  which  has  not  been  allowed  by 
two  justices  is  a  nullity,  although  there  has  been 
no  appeal  against  the  rate.  Fox  v.  DarieSy  2 
Lutw.  Reg.  Cas.  97  ;  6  C.  B.  11 ;  18  L.  J.,  C.  P. 
48. 

In  allowing  a  rate  two  justices  may  act  sepa- 
rately. Rrx  V.  Ilannftall  Ridware,  3  T.  R.  380. 
And  see  Witottoji  v.  Uarvey^  6  East,  75. 


notice  of.] — The  notice  of   allowance 


need  not  be  signed,  and  therefore  a  notice  signed 
only  by  an  overseer  and  an  assistant  overseer  is 
good.  Burnley  v.  JletJiley  (^Oeerseers^,  1  El.  dc 
El.  789  ;  28  L.  J.,  M.  C.  152  ;  5  Jur.,  N.  S.  914  ; 
7  W.  R.  422. 


Publication— Notice  of.]— Notice  of  a  publi- 
cation of  a  poor-rate  need  not  state  that  the  rate 
has  been  allowed.  Paynter  v.  Reg,  {in  error), 
10  Q.  B.  908. 

In  Church — ^Next  Sunday.] — If  a  poor  rate 
was  not  published  in  the  church  on  the  Sunday 
next  after  it  was  allowed  under  17  Geo.  2,  c.  3, 
s.  1,  it  was  a  nullity.  Rex  v.  Newcomh,  4  T.  R. 
368. 

Notice  of  the  allowance  of  a  rate  affixed,  the 
next  Sunday  after  allowance,  to  the  door  of  the 
only  church  of  the  pai'ish,  previously  to  the  com- 
mencement of  the  usual  afternoon  service,  and 
after  the  conclusion  of  the  usual  morning  ser- 
vice, is  a  sufficient  publication.  Burnley  v. 
Methley  (^OverMeers),  1  El.  &  El,  789  ;  28  L.  J., 
M.  C.  152 ;  5  Jur.,  N.  S.  914  ;  7  W.  R.  422. 


On  what  Boors  and  BnildingB.]— It  is  not 


necessary  to  publish  a  poor-rate  on  all  the  doors 
of  any  churcn  or  chapel,  nor  on  the  door  of  a 
church  or  a  chapel  in  which  divine  service  has 
ceased  to  be  performed,  nor  on  the  door  of  ai\y 
building,  not  being  a  church  or  chapel,  in  which 
divine  service  is  performed.  Ormerod  v.  Clvad' 
wick,  16  M.  &  W.  367  ;  2  New  Sess.  Cas.  697  ;  16 
L.  J.,  M.  C.  143, 

It  is  a  sufficient  publication,  if  a  copy  of  it  is 
affixed,  before  divine  service  on  the  Sunday  next 
after  its  allowance,  on  the  principal  or  most 
usual  door  of  all  the  churches  or  chapels  of  the 
Established  Church  within  the  parish  in  which 
divine  service  is  performed.     lb. 

In  the  same  place,  a  room  was  hired  for  a 
school-house,  in  which  divine  service  was  regu- 
larly celebrated  on  Sundays,  according  to  the 
rites  of  the  Church  of  England  : — Held,  th^jit  it 
was  not  necessary  to  affix  any  notice  on  the  door 
of  the  school.    lb. 

It  is  sufficient  if  the  notice  is  affixed  to  the 
principal  door  of  the  church.    lb. 


Where  Bistrict'hat  its  own  Church.] — 


Where  a  rate  is  made  for  a  district  within  a 
parish,  which  district  has  its  own  church,  and 
maintains  its  own  poor  ;  the  rate  is  sufficiently 
published,  if  notice  of  it  is  affixed  on  the  door 
of  such  church,  although  there  are  chapelries 
within  the  parish,  having  their  own  respective 
chapels,  all  which  belong  to  some  vicarage  with 
the  church.  Reg,  v.  Marriott,  12  A.  &  E.  779  ; 
4  P.  &  D.  440. 

The  notice  need  not  be  affixed  at  such  chapels ; 
nor  at  the  church  of  a  neighbouring  parish  in 
the  same  town,  though  the  churches  nearly  ad- 
join each  other,  belong  to  the  same  vicarage,  and 
arc  used  indiscriminately  by  the  same  persons, 
the  one  being  sometimes  frequented  by  the  con- 
gregation of  the  other  while  that  is  closed  ;  and 
although  many  persons  have  rateable  property 
in  both  parishes.    lb, 

Where    more    than    one    Established 


Church.]— By  3  &  4  Will.  4,  c.  90,  for  lighting 
and  watching  parishes,  the  overseers  are  required 
to  proceed  in  the  same  manner  for  the  purpose 
of  collecting,  raising  and  levying  the  rate  under 
that  act  as  for  levying  money  for  the  relief  of 
the  poor.  A  lighting  and  watching  rate  was 
made  for  the  township  of  Clitheroe,  and  written 
notice  of  it  was  affixed  to  the  door  of  the  church 
of  St.  Michael,  in  the  township,  which  was  stated 
to  be  the  only  place  where  rates  had  theretofore 
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been  published.  At  the  time  of  the  publication 
of  the  rate,  there  were  two  other  churches  of 
the  Established  Church  in  the  township  of 
Clithei'oe,  on  the  doors  of  which  no  notice  of 
rate  was  affixed : — Held,  that  the  publication  of 
the  rate  was  insufficient.  Jteg,  v.  Wliipp^  4 
Q.  B.  141  ;  3  G.  &  D.  372  ;  12  L.  J.,  M.  C.  64  ;  7 
Jur.  194. 


Where  no  Chnrch  or  Chapel.] — By  17 


Geo.  2,  c  3,  8.  1,  public  notice  of  every  rate  for 
the  relief  of  the  poor  shall  be  given  in  the  parish 
church  the  next  Sunday  after  the  allowance 
of  the  rate  by  the  justices,  '^  and  no  rate  shall  be 
esteemed  or  reputed  valid  and  sufficient  so  as  to 
collect  or  raise  the  same  unless  such  notice  shall 
have  been  given  ;"  and  by  7  Will.  4  &  1  Vict, 
c.  45,  a  written  notice,  to  be  affixed  on  the  doors 
of  all  the  churches  or  chapels  in  the  parish, 
is  substituted  for  any  notice  theretofore  by  any 
law  or  statute  given  in  churches  or  chapels. 
By  20  Vict.  c.  19,  s.  1,  every  extitirparochial 
place  wherein  no  rate  is  levied  for  the  relief 
of  the  poor  shall  for  all  purposes  of  assessment 
to  the  poor  rate  and  the  relief  of  the  poor 
"  be  deemed  a  parish."  The  overseers  of  a 
parish  which,  before  the  passing  of  20  Vict, 
c.  19,  was  an  extra-parochial  place,  made  a  rate 
for  the  relief  of  the  poor,  but  did  not  publish 
any  notice  of  the  rate  within  the  parish,  in 
which  there  was  no  church  or  chapel : — Held, 
that  the  rate  could  not  be  collected.  Reg,  v. 
Dyott,  9  Q.  B.  D.  47 ;  51  L.  J.,  M.  C.  104  ;  30 
^^ .  R.  799 ;  47  J.  P.  54.  But  sec  now  45  &  46 
Vict.  c.  20,  8.  4. 

3.  In  what  Paeishes  and  Places. 

Parish,  what  is.]— By  20  Vict.  c.  19,  s.  1,  after 
the  31st  December,  1857,  every  place  entered 
separately  in  the  report  of  the  registrar-general 
on  the  last  census,  which  now  is,  or  is  reputed  to 
be,  extra-parochial,  and  wherein  no  rate  is  levied 
for  the  relief  of  the  poor,  shall,  for  all  the  pur- 
poses of  the  assessment  to  the  poor-rate,  be  deemed 
a  parish.  In  the  report,  "  Thombury  with  Nether- 
wood  "  was  entered  as  one  place,  with  the  follow- 
ing note  :  *'  Netherwood,  deemed  extra-parochial, 
maintains  its  own  poor,  but  pays  church  rate  to 
Thombury  pai'ish  : " — Held,  that  Netherwood 
was  not  a  "  place  entered  separately,"  and  there- 
fore was  not  to  be  deemed  a  parish  for  the  pur- 
pose of  the  poor-rate.  Nytton,  v.  Thornhnry 
(^Churchwardens  and  Overseers)^  29  L.  J.,  M.  C. 
109  ;  6  Jur.,  N.  6.  341 ;  8  W.  R.  275, 

Aocuracy  of  Locality.] — W.  appealed  against 
a  poor-rate  by  which  he  was  rated  in  the  parish 
of  H.f  as  occupier  of  land  to  an  amount  named 
and  of  a  value  named.  The  sessions  affirmed 
the  rate,  subject  to  a  case  which  stated  that  W. 
did  occupy  that  quantity  of  land  in  H.,  and  that 
it  was  of  the  value  stated ;  but  that  he  also 
occapicd  land  in  the  adjacent  parish  of  C. ;  and 
that  it  was  not  known  which  portion  of  the  land 
was  in  H.,  and  which  in  C,  though  the  quantity 
occupied  in  each  was  known,  and  the  value  was 
rightly  assessed  whichever  portion  was  in  H. : — 
Held,  that  the  rate  should  stand,  the  sessions  not 
being  bound  to  determine  the  particular  portion 
which  was  within  H.  Reg,  v.  Woods,  El.,  Bl.  & 
El.  481 ;  27  L.  J.,  M.  C.  289  ;  4  Jar.,  N.  S.  1233. 

Usage—- Partiealar  Flaoe.  ] — The  hamlet  of  T. 


had  for  a  hundred  years  past,  and  for  anything 
that  appeared  to  the  contrary  before  that  time, 
been  rated  to  the  poor  and  highway  rates  of  the 
adjacent  township  of  H.,  which  maintained  its 
own  poor  and  highways  separately,  and  together 
with  another  township  formed  the  parish  of  H. 
On  the  other  hand,  the  lands  in  T.,  from  the 
earliest  period,  were  titheable  to  the  adjacent 
parish  of  K.,  as  being  situate  in  that  parish,  and 
the  occupiers  were  rated  to  and  paid  church 
rates  in  that  parish,  and  also  Easter  and  other 
ecclesiastical  dues,  and  never  paid  tithes,  ice,  to 
H. : — Held,  that  there  was  no  ground  for  dis- 
turbing the  long-established  usage  of  rating  T. 
to  the  poor-rates  of  H.,  as  it  was  impossible  to 
say  that  this  usage  could  not  have  had  a  legal 
origin  from  the  tithes  having  been  severed  from 
T.  and  conferred  upon  the  parish  of  K.,  while  T, 
itself  was  associated  with  H.  as  one  township 
for  rating  purposes  according  to  13  &  14  Car.  2, 
c.  12.  Reg.  v.  Watson,  37  L.  J.,  M.  X).  153  ;  18 
L.  T.  556  J  16  W.  R.  977  ;  9  B.  &  S.  219. 

AlIotmentB  under  Inclosnre  Aot.] — ^An  inclo- 
sare  act  gave  power  to  the  commissioners  to 
award  in  what  townships  the  allotments  should 
be  assessed  to  the  rates  and  taxes.  They  awarded 
that  certain  allotments,  which  before  were  within 
the  district  of  H.,  were  within  the  township  of 
C. : — Held,  that  they  did  not  thereby  become 
rateable  in  C.  Fenton  v.  Boyle,  1  Taunt.  344, 
And  see  S.  T.,  2  N.  R.  399. 

On  the  inclosure  of  a  waste  in  the  parish  of 
A,,  on  which  the  landowners  of  B.  had  a  right 
of  common  appurtenant,  the  allotments  given  in 
lien  of  that  right  shall  be  assessed  in  the  parish 
of  A.    Kewpe  v.  Spence,  2  W.  BL  1244. 

In  Aid  of  different  Parish.] — ^An  order  of 
justices  for  assessing  contribution  to  the  poor- 
rates,  in  aid  of  a  parish  situate  in  a  liberty,  upon 
a  place  also  within  the  same,  is  warranted  by 
43  Eliz.  c.  2,  8.  3,  when  that  is  a  division  of 
country  equivalent  to  a  hundred.  Rex  v.  Mil- 
land,  1  Burr.  576  ;  2  Ld.  Ken.  267. 

An  order  for  taxing  one  parish  in  aid  of 
another,  under  43  Eliz.  c.  2,  s.  3,  is  valid.  Rex 
v.  St,  Helen,  Worcester,  2  East,  417. 

Jurisdiction.] — County  justices  cannot 

rate  a  parish  within  their  jurisdiction  in  aid  of 
another  parish,  lying  within  a  borough,  which 
has  an  exclusive  jurisdiction.  Rex  v.  Ilolbeaekey 
4  T.  R,  778. 

4.  On  whom. 

Besident  Inhabitants.] — *^  Inhabitant  or  other," 
in  43  Eliz.  c.  2,  s.  1,  means  resident  inhabitant 
or  other  inhabitants.  Rrx  v.  North  Curry^  7 
D.  k  R,  424  ;  4  B.  &  C.  953. 

Partners.] — Only  one  of  several  partners 

resided  in  a  parish : — Held,  that  he  must  be 
rated  in  respect  of  his  share  only  of  the  part- 
nership property.  Rex  v.  Gossr,  7  B.  &  C.  236  ; 
9  D.  &  R.  759. 


II.     PERSONS  AND  PROPERTY  LIABLE. 

1.  Owners  and  Occupiers  in  Qenerau 

a.  liiability. 

Of  Ooonpier.] — The  i>oor-rate  is  not  a  tax  npon 
the  land,  but  a  jKirsoual  charge  in  respect  qt 
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the  land,     JtvicU  v,  Gells,  Cowp.  452  ;  1  Dougl. 
304. 

And  the  occupier  is  rateable  by  whatever 
tenure  he  holds.  Bvte  {Lord)  v.  Grhidall,  1 
T.  R.  343  ;  S,  P.,  Rex  v.  Bell,  7  T.  R.  598. 

Oeeupatioxi  by  Serranta  or  Agents.] — Y.  had 
been  put  into  a  dwelling-house,  No.  157,  Ply- 
month  Grove,  in  the  township  of  Chorlton,  by 
hu  own  master,  who  was  one  of  the  joint  owners 
of  the  house,  and  in  whose  employment  Y.  had 
been  for  some  time  previously.  At  the  time  the 
dwclling>hou8C  was  empty,  and  Y.  was  put  into 
it  with  his  wife  and  children,  for  the  purpose  of 
taking  care  of  it  while  it  was  so  empty.  T.  was 
not  otherwise  in  the  employment  of  the  said 
owners,  and,  except  the  benefit  of  living  rent 
free  with  his  wife  and  children  in  two  rooms  of 
the  said  dwelling-house;  he  received  no  remu- 
neration for  his  services  in  taking  care  of  the 
same.  A.  had  been  for  some  years  previously  in 
the  employment  of  the  joint  owners  of  the 
dwelling-house.  No.  163,  Plymouth  Grove.  His 
duties  were  to  look  after  and  attend  to  any  houses 
in  the  neighbourhood  of  Plymouth  Grove  belong- 
ing to  the  said  owners,  which  might  from  time  to 
time  be  vacant,  to  prevent  trespass  being  com- 
mitted thereon,  to  look  after  the  gardens,  and  to 
show  unlet  houses  to  persons  coming  to  see  the 
same.  The  dwelling-house,  No.  163,  Plymouth 
Grove,  being  vacant,  A.  with  his  wife  and  chil- 
dren was  put  into  it  by  the  owners,  as  caretaker, 
performing  the  same  duties  to  the  owners  as 
before.  H  was  liable  and  ready  to  leave  the 
flaid  house  at  the  command  of  the  owners  at  any 
time.  Under  these  circumstances  Y.  and  A. 
were  assessed  by  the  rating  authority  to  the 
relief  of  the  poor  as  occupiers  of  the  said  houses 
respectively.  Upon  appeal  to  the  general  quarter 
sessions  of  the  peace  for  the  city  of  Manchester, 
the  recorder  allowed  the  appeal,  but  stated  two 
eases  for  the  opinion  of  the  court : — Held,  that 
Y.  and  A.  were  not  liable  to  be  rated  for  the 
relief  of  the  poor  in  respect  of  the  said  premises, 
on  the  ground  that  the  occupation  in  each  case 
was  that  of  a  servant  and  not  that  of  a  tenant. 
Yate4  or  Almojid  y.  Chorlton^Mjwn- Medlock 
Union,  48  L.  T.  872  ;  47  J.  P.  630. 

The  residence  in  a  lighthouse  by  a  servant  of 
the  owner,  at  an  annual  salary  to  take  care  of 
the  light,  is  the  occupation  of  the  master,  who 
alone  can  be  rated  in  respect  of  such  occupation 
of  the  lighthouse.   Rex  v.  Tyncnumth,  12  East,  46. 

The  mere  fact  of  an  employer's  paying  the 
rent  and  taxes  of  his  clerk,  docs  not  make  the 
occupation  of  his  clerk  the  occupation  of  his 
master  ;  if  the  clerk  is  responsible  to  the  land- 
lord, he  is,  except  xmder  special  circumstances, 
the  occupier,  and  aa  such,  liable  to  be  rated. 
Reg,  V.  Lynn,  3  N.  &  P.  411  ;  8  A.  &  E.  370  ;  1 
W.,  W.  &  H.  366  ;  2  Jur.  541. 

S.  was  a  collier,  and  resided  in  a  house  belong- 
ing to  his  employers,  tai  which  he  paid  no  rent ; 
he  was  not  entitled  to  any  notice  to  quit,  and 
the  occupation  of  the  house  would  cease  at  the 
time  when  his  service  ceased.  His  employers 
had  several  honses,  and  they  filled  these  up  with 
their  workmen  in  their  discretion,  giving  prefer- 
ence to  married  men.  A  workman  could  not  go 
into  a  house  without  the  owner's  concurrence. 
Some  of  the  workmen  were  single  men,  and  no 
house  was  given  to  them ;  these  got  the  same 
wages  as  all  other  workmen,  but  no  allowance 
for  rent.    If  there  were  not  sufficient  houses  an 


allowance  was  made  to  the  married  men  to  assist 
them  in  paying  their  rent.  If  a  house  was  vacant 
the  owners  would  call  upon  a  married  man  to 
go  into  it ;  if  he  did  not  go  his  allowance  would 
cease.  It  was  not  absolutely  necessary  for  a 
workman  to  live  in  one  of  the  houses  to  perform 
his  work.  The  employers  of  S.  did  not  com- 
pound for  their  rates  under  32  &  33  Vict.  c.  41, 
but  paid  upon  the  full  amount,  and  were  rated 
to  the  poor  as  occupiers  of  the  houses.  The 
overseers  of  the  township  in  which  S.'s  house 
was  situate  Avcre  summoned  before  justices  for 
that  they  had  negligently  omitted  to  enter  the 
name  of  S.  in  the  occupier's  column  of  the  rate- 
book, contrary  to  32  &  33  Vict.  c.  41,  s.  19  :— 
Held,  first,  that  the  occupation  by  S.  was  not 
that  of  a  servant,  but  that  of  a  tenant.  Smith 
V.  ScgJuU  {Overseers^  10  L.  R.,  Q.  B.  422  ;  44 
L.  J.,  M.  C.  114  ;  32  L.  T.  859  ;  23  W.  R.  746. 

Held,  secondly,  that  32  &  33  Vict.  c.  41,  s.  19, 
was  not  confined  to  the  cases  mentioned  in  ss.  3 
and  4,  but  was  of  general  application,  and  that 
B.  was  entitled  to  have  his  name  entered  in  the 
occupier's  column  of  the  rate-book.    Ih. 

One  who  went  from  home  with  his  family  for 
nearly  a  year,  but  left  his  assistant  to  carry  on 
his  business  in  his  shop  in  one  room  of  the  house, 
which  for  this  pur|)Ose  was  parted  off  by  laths 
from  the  rest,  and  left  the  key  of  the  house  door 
with  a  friend,  and  had  the  garden  cultivated  for 
his  own  benefit  as  usual : — Held,  that  he  was 
liable  to  be  rated  as  occupier  of  the  whole  house. 
Rex  V.  Aberystwith,  10  East,  354. 

Where  Ooenpation  a  shifting  one.] — The 
owner  of  land  under  which  there  were  copro- 
lites  granted  to  a  company  the  exclusive  right 
to  dig,  raise  and  carry  them  away.  The  com- 
pany was  to  pay  for  this  privilege  115Z.  per  acre, 
and  was  to  pay  a  minimum  rent  of  1,000Z.  per 
annum,  payable  quarterly,  whether  they  worked 
out  sufficient  land  to  cover  that  rental  or  not. 
The  land  to  be  worked  was  taken  by  them  bit  by 
bit  as  they  required  it,  but  they  were  not  en- 
titled to  have  more  than  ten  acres  a  year  al- 
lotted to  them,  or  to  use  the  land  for  any  pur- 
pose but  that  of  digging  and  preparing  the  cop- 
rolites.  After  digging  out  the  coproUtes,  more 
than  a  year  was  required  to  permit  the  land  to 
dry,  after  which  the  subsoil  was  restored  and 
levelled,  the  surface  soil  replaced,  and  the  land 
again  given  over  by  the  company  to  the  agri- 
cultural tenant.  Owing  to  the  time  required  for 
this,  the  company  was,  at  any  period  of  time,  in 
the  occupation  of  ten  acres,  of  which  two  and 
a  half  acres  were  in  process  of  digging,  one  acre 
was  occupied  by  mills,  tramways,  and  other 
works,  and  the  remainder  had  been  worked  out 
and  was  in  process  of  drying,  but  the  ten  acres 
so  occupied  were  continually  shifting,  as  the 
company  took  land  at  one  place  to  work,  and  re- 
stored it  at  another  workea  out.  In  this  manner 
they  actually  worked  out  ten  acres  per  annum. 
In  an  appeal  against  a  poor-rate  for  the  parish 
where  tne  lan£  were  situated,  in  which  the  rates 
were  made  quarterly  : — Held,  that  the  company 
was  rateable,  in  each  quarterly  rate,  upon  ten 
acres  of  land,  at  the  enhanced  value,  although 
the  occupation  was  a  shifting  one,  and  although 
the  company  was  never  at  one  time  in  the  profit- 
able occupation  of  more  than  three  and  a  half 
acres.  Reg,  v.  Whaddon  {Overseern),  10  L.  R., 
Q.  B.  230  ;  44  L.  J.,  M.  C.  73  ;  32  L.  T.  633  ;  23 
W.  R.  653. 
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Bight  to  Big  for  Coprolitos.] — Tt  was  agreed 
between  A.  and  B.  that  A.  should  forthwith 
enter  upon  B.'s  land,  and  there  dig  for  coprolites 
in  a  specified  manner,  and  should  effectually 
fence  the  excavations  and  complete  them  by  a 
given  time,  and  should  reinstate  the  land,  and 
then  yield  and  deliver  up  the  land  to  B.  There 
were  no  express  words  giving  a  right  to  the 
exclusive  occupation  of  the  land  ;  but  the  exca- 
vations and  works  contemplated  by  the  agree- 
ment required  a  constant  occupation  of  the  land 
until  the  coprolites  were  raised,  and  the  land 
could  not  be  used  for  any  other  purpose  from 
the  commencement  of  the  excavations  until  it 
had  been  reinstated,  which  could  not  be  done  for 
a  year  or  more  after  the  coprolites  were  raised. 
B.  reserved  to  himself  the  right  of  going  upon 
the  land  where  the  excavations  were  for  the 
purpose  of  inspecting  the  works,  but  he  was  not 
required  by  the  agreement  to  do  anything  upon 
the  land  : — Held,  that  A.  had  the  right  of  exclu- 
sive occupation  of  the  land,  and  that  he  was 
therefore  liable  to  be  rated  to  the  relief  of  the 
poor  in  respect  of  such  occupation.  Iloads  v. 
Trwnpington,  6  L.  R.,  Q,  B.  56  ;  40  L.  J.,  M.  C. 
36  ;  23  L.  T.  821. 

Oecnpation  on  Befsult  under  Agreement.] — 

An  agreement  was  entered  into  between  the 
owners  of  certain  limestone  quarries  and  a  canal 
company,  whereby  the  former  covenanted  to  de- 
liver to  the  latter,  yearly,  for  ever,  as  much  lime- 
stone as  they  should  require,  in  a  merchantable 
state,  paying  7d.  per  ton,  with  a  stipulation  that 
if  the  owners  neglected  to  supply  the  stone  re- 
quired the  company  should  themselves  be  at 
liberty  to  enter  upon  the  quarries  and  work  them, 

Saying  2d.  per  ton  to  the  owners  ;  and  the  latter 
aving  made  default,  the  company  entered  upon 
and  worked  the  quarries  on  the  terms  stipulated  : 
— Held,  that  they  were  not  rateable  occupiers  of 
land.  Hex  v.  Tri'nt  Navigation  Company^  6  D. 
&R.  47;  4B.&C,  57. 

Temporary  Oeonpation  under  Superyiiion  of 

Owners.] — By  an  agreement  between  the  royal 
commissioners  for  the  Exhibition  of  1862  and 
M.,  the  former  agreed,  in  consideration  of  cer- 
tain money,  that  M.  should  have  the  right  of 
selling  ref I'eshments  while  the  Exhibition  was 
open,  on  a  space  of  40,000  square  feet  at  the 
least  of  the  portion  of  ground  occupied  by  the 
Exhibition.  He  was  to  fit  up  the  space  allotted 
to  him  with  counters  and  fittings,  to  provide 
cellars,  and  to  lay  on  gas  and  water.  He  was  to 
be  subject  to  the  bye-laws  and  regulations  made 
by  the  commissioners  for  the  orderly  conduct  of 
the  Exhibition,  and  the  persons  employed  therein. 
Provisions  were  only  to  be  brought  in  at  speci- 
fied times  ;  he  was  to  keep  the  space  clean,  and 
to  remove  the  rubbish,  &c.,  every  night.  All  fit- 
tings and  erections  made  by  him  were  to  become 
the  property  of  the  commissioners  on  the  erec- 
tion thereof.  M.  went  into  occupation  under 
this  agreement,  and  erected  fixtures,  counters, 
pipes,  &c.,  and  made  cellars  and  drains.  He  con- 
tinued to  sell  refreshments  through  the  whole 
time  the  Exhibition  was  open.  The  keys  of  the 
doors  opening  from  the  refreshment-rooms  into 
the  Exhibition  buildings  were  always  kept  by 
thei  police,  employed  by  the  commissioners,,  and 
the  said  police  usually  lock^  M.  and  his  servants 
out  every  evening,  and  admitted  them  again  in 
the  morning ;  but  during  part  of  the  time,  he 


had  an  entrance  from  the  outside  : — Held,  that 
he  was  not  liable  to  be  rated,  inasmuch  as  he 
had  no  exclusive  occupation  of  the  space  so  al- 
lotted to  him.  Reg.  v.  Morrisk,  32  L.  J..  M.  C. 
245  ;  10  Jur.,  N.  S.  71 ;  8  L.  T.  697  ;  11  W.  B. 
960. 

Barge  attached  to  Posts  in  a  Eiyer.] — The 

corporation  of  Oxford  was  the  owner  of  the  soil 
and  bed  of  the  river  Isis.  A  boat  club,  com* 
posed  of  members  of  the  University  of  Oxford, 
was  possessed  of  a  barge  or  house-boat  floating 
on  the  nver,  and  moor&i  there  at  a  distance  of 
about  thirty  feet  from  the  bank,  by  two  iron  rings 
fixed  to  the  barge,  and  passing  loosely  and  mov- 
ably  round  two  solid  fixed  posts  driven  into  the 
bed  of  the  river.  These  posts  were  of  such  a 
diameter  as  to  allow  the  rings  to  pass  freely  up 
and  down  them,  and  to  allow  the  barge  to  rise 
and  &11  with  the  water  of  the  river.  Between 
the  barge  and  the  bank  four  other  posts  were 
driven  into  the  bed  of  the  river,  and  the  club 
was  possessed  of  a  movable  frame  of  boards 
laid  down  on  the  top  of  these  four  posts,  but  not 
fixed  either  to  them  or  the  bank,  so  as  to  form  a 
gangway  from  the  barge  to  the  bank.  The  posts 
had  remained  driven  in  the  bed  of  the  river 
without  the  express  licence  of  the  corporation 
for  more  than  twenty  years,  and  no  rent  had  ever 
been  paid  by  the  club  in  respect  of  any  of  the 
posts.  The  barge  was  used  as  a  means  of  access  to 
boats,  and  as  a  dressing-room : — Held,  that  the 
club  was  not  rateable  as  an  occupier  of  the  posts 
and  of  the  barge  attached  to  them.  Chant  v, 
Oxford  Local  Board,  4  L.  R.,  Q.  B.  9  ;  38  L.  J., 
M.  0.  39  ;  19  L.  T.  378  ;  17  W.  R.  76. 

Sale  of  C^rass  and  Bight  of  Oraiing.J — The  ap« 

pellant  was  the  owner  of  certain  land,  and  such 
land  being  unlet,  he  sold  the  grass  upon  it  by  auc- 
tion. The  conditions  of  sale  described  the  sale  as 
a  sale  of  grass  for  a  certain  time,  and  set  forth 
certain  conditions  under  which  the  purchasers 
were  to  be  entitled  to  turn  cattle  in  to  eat  the 
gras&  The  conditions  also  provided  that  the  pur- 
chasers should  dress  the  dung,  cut  the  thistles,  and 
leave  the  fences  in  good  repair.  It  was  a  term 
of  the  sale  that  the  vendor  should  pay  the  rates 
and  taxes.  The  appellant  was  rated  to  the  poor- 
rate  in  respect  of  the  land  in  question  for  a  period 
coincident  with  part  of  the  period  for  which  the 
grass  was  sold.  An  application  having  been 
made  to  the  justices  to  enforce  the  rate  against 
him : — Held,  that  there  was  evidence  that  the 
appellant  was  the  occupier  of  the  land ;  that  the 
effect  of  the  sale  of  the  grass  was  not  to  put  the 
purchasers  in  occupation  of  the  land,  but  merely 
to  licence  them  to  graze  their  cattle  thereon  ;  and 
that,  consequently,  the  appellant  was  liable  to 
be  rated.  Mogg  v.  Yatton  (^Overseent),  6  Q.  B.  D. 
10  ;  60  L.  J.,  M.  C.  17  ;  29  W.  R.  74  ;  44  J.  P. 
748  ;  45  J.  P.  324. 

Bight  of  Shooting  aeyered  from  Oooupation 
of  the  Land.]— Under  37  &  38  Vict.  c.  54, 
s.  6,  sub-s.  2,  where  the  owner  of  land  lets  the 
right  of  sporting  over  part  of  the  land,  which  he 
retains  in  his  own  occupation,  the  lessee  may  be 
rated  in  respect  of  the  right  of  sporting.  Knirick 
V.  GuiUfield  (Orerseers),  5  C.  P.  D.  41;  49  L.J.,. 
M.  C.  27 ;  41  L.  T.  624  ;  28  W.  R.  372 ;  44  J.  P. 
202. 

Seriei  of  Chambers  or  Bloeks  of  Buildings.} 
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— ^An  association  was  owner  of  certain  cham- 
bexs,  consisting  of  seven  blocks  of  build- 
ing, each  with  an  entrance  door  and  a  stair- 
case. They  contained  altogether  117  sets  of 
rooms,  stnictnrallj  divided,  each  with  an  outer 
door  on  to  the  staircase,  and  having  no  other 
communication  ^-ith  each  other.  The  street 
door  to  each  block  was  kept  locked  at  night, 
and  a  porter,  who  was  hired  by  the  association, 
resided  in  each  block,  and  had  a  kev  of  and 
access  to  all  the  sets  of  rooms  in  the  building  for 
the  purpose  of  a  general  superintendence,  and  as 
the  servant  of  the  occupiers.  The  form  of  agree- 
ment between  the  association  and  occupiers,  con- 
tained the  usual  clauses  in  the  lease  of  a  separate 
house — such  as  power  to  the  landlord  to  enter 
and  paint,  and  to  enter  and  see  repairs  carried 
out : — Held,  that  each  set  of  rooms  ought  to  be 
separately  placed  upon  the  valuation  list  of  the 
pariah,  and  each  occupier  separately  rated  to  the 
relief  of  the  poor.  Ag,  v.  St.  George'H  Union 
AisenmeiU  Committee,  7  L.  R.,  Q.  B.  90  ;  41  L.  J., 
M.  C.  30  ;  25  L.  T.  696  ;  20  W.  R.  179. 


Bailway  Company  —  Stabloi.]  —  A  railway 
company  granted  to  coal-owners  the  use  of 
stables  (situate  within  the  premises  of  the  rail- 
way station,  and  approachaole  only  through  the 
gates  between  the  station  and  the  public  roads) 
under  agreements  containing  the  following  terms: 
"In  consideration  of  the  London  and  North- 
western Railway  Company  permitting  us  to  oc- 
cupy and  use  a  stable  for  the  accommodation  of 
four  horses  at  or  near  the  C.  station  of  the  com- 
pany, we  undertake  and  agree  that  we  will  pay 
the  railway  company  the  clear  monthly  rent  or 
sum  of  IZ.  5^.,  without  any  deduction.  And  we 
undertake  and  agree,  so  long  as  we  shall  occupy 
or  use  the  stable,  to  observe,  perform,  and  be 
bound  by  the  bye-laws,  rules,  and  regulations 
which  shall,  for  the  time  being,  be  issued  or  pre- 
scribed by  the  railway  company  for  the  govern- 
ment and  use  of  their  railway  station,  premises, 
and  conveniences.  And  we  further  undertake 
and  agree  to  g^ve  and  deliver  up  possession  of  the 
stable  at  the  expiration  of  one  month  after  a 
notice  in  writing  for  that  purpose."  The  railway 
company  did  not,  in  fact,  exercise  any  control 
over  or  use  any  of  the  stables  during  the  currency 
of  these  agreements  ;  and  none  of  the  bye-laws, 
rules,  or  regulations  of  the  company  had  refer- 
ence to  them : — Held,  that  under  the  circum- 
stances, the  railway  company  was  properly  rated 
for  these  stables  as  occupiers :  for  that  on  the 
true  construction  of  the  agreement,  looking  at 
the  situation  of  the  stables,  it  was  the  intention 
of  the  railway  company  to  retain  control  over 
the  stables,  and  not  to  part  with  the  exclusive 
oocapation  to  the  coal-owners.  LoTidon  and 
Aorth'Westera  Railway  Company  v.  Buck- 
wuuter,  10  L.  R.,  Q.  B.  444 ;  44  L.  J.,  M.  C. 
180;  33  L.  T.  329;  24  W.  R.  16— Ex.  Ch. 
Affirming  10  L.  R.,  Q.  B;  70  ;  44  L.  J.,  M.  C. 
29  ;  31  L,  T.  835  ;  23  W.  B.  160. 


Bookstall  on  Platform  —  Ezolusiye  Enjoy- 
niait.J — By  indenture  the  South-Westem  Rail- 
way Company  granted  to  S.  k  S.  (therein  called 
"  the  tenants  ")  for  seven  years  "  the  sole  and  ex- 
clu^ve  licence  and  privilege  to  vend,  sell,  lend, 
and  exhibit  for  sale  and  loan,  newspapers,  books, 
periodd(»ds,  stationery,  &c.,  and  such  other  like 


articles  required  for  the  convenience  of  passengers 
by  railway,  as  should  be  approved  by  the  secre- 
tary of  the  company,  at  all  their  stations,"  &c. ; 
and  also  full  liberty  for  the  "tenants,"  subject  to 
the  approval  of  the  engineer  of  the  company,  to 
erect  and  place  bookstands,  &c.,  on  the  pmtforms 
for  exhibiting  and  keeping  their  books,  &c.,  and 
to  post  and  exhibit  advertisements  and  placards 
on  the  station  walls  ;  and  also  full  and  free  in- 
gress and  egress  at  all  reasonable  times  for  the 
"tenants,"  their  servants  and  agents,  to  and 
from  the  several  stations  for  the  purposes  of  the 
grant.  The  persons  employed  by  S.  &  S.  were  to 
be  under  the  control  of  the  station-master,  and 
liable  to  immediate  removal  from  the  station  in 
case  of  insobriety  or  misconduct.  S.  k  S.  were  to 
pay  the  company  certain  fixed  monthly  rents,  and 
also  a  percentage  (quarterly)  on  the  gross  amounts 
received  by  S.  &  S.  for  the  posting  of  the  adver- 
tisements, &c.,  with  a  proviso  that  in  case  the 
rent  or  the  quarterly  payments  should  be  in 
arrear  for  fourteen  days  after  notice,  the  same 
should  be  recoverable  by  the  company  in  addition 
to  any  other  remedies, "  by  distress,  as  in  the  case 
of  rent  in  arrear."  And  it  was  provided  that  the 
"  tenants  "  should  not  vend  or  offer  for  sale,  or 
exhibit  or  publish,  any  books  or  advertisements 
or  placards  of  an  indecent,  immoral,  or  seditious 
character,  or  which  should  be  forbidden  by  the 
company  ;  and  should  abide  by  and  observe  the 
regulations  from  time  to  time  made  by  the  com- 
pany touching  the  placing  on  the  platforms  any 
of  the  necessary  bookstands ;  and  the  company 
warranted  to  the  "  tenants  "  "  the  quiet  and 
peaceable  enjoyment  and  benefit  thereby  granted 
for  the  period  and  upon  the  terms  and  stipula- 
tions and  in  manner  aforesaid."  8.  &  S.  erected 
bookstands  upon  the  platforms  at  W.  station,  and 
had  the  exclusive  use  of  them  ,*  and  these  book- 
stands were  closed  at  night  with  shutters,  and 
were  locked  up,  the  keys  being  kept  by  their 
servants.  Ko  rights  of  ingress  and  egress  to  and 
from  the  station,  or  of  access  to  the  bookstands, 
were  exercised  by  S.  &  S.,  or  their  agents  or 
servants,  except  under  the  provisions  and  for  the 
purposes  of  tne  indenture.  The  company  were 
assessed  to  the  poor-rate  for  the  station  generally : 
— Held,  that  S.  &  S.  had  no  "  exclusive  occupa- 
tion "  of  any  portion  of  the  platforms,  so  as  to 
render  them  liable  to  be  rated  in  respect  of 
these  bookstands.  Smith  v.  Lambeth  Astesttvient 
CommUtee,  10  Q.  B.  D.  327  ;  52  L.  J.,  M.  C.  1  ; 
48  L.  T.  57 ;  47  J.  P.  244— C.  A.  Affirming  9 
Q.  B.  D.  585  ;  60  L.  J.,  M.  C.  106  ;  31  W.  R.  31 ; 
46  J.  P.  599, 


AdTertisex^ent  Hoardings.] — When  a  person, 
in  consideration  of  a  yearly  payment,  had  per- 
mission from  the  owner  of  land  to  affix  to  such 
land  hoardings  for  advertising  purposes,  and 
such  hoardings  were  accordingly  affixed,  but  not 
in  such  a  way  ns  to  necessitate  any  disturbance 
of  the  soil  if  they  were  removed,  or  as  to  indicate 
any  intention  on  the  part  of  the  owner  that  thei*e 
should  be  a  permanent  occupation  of  any  part  of 
the  land  by  the  person  erecting  the  hoarding  : — 
Held,  that  such  person  was  not  rateable  as  an 
occupier  of  an  advertising  station,  and  that  his 
name  was  therefore  wrongly  inserted  in  the  sup- 
plemental valuation  list  of  a  metropolitan  parish. 
Keg,  V.  St.  Pancra*  Ansessment  Committee,  2 
Q.  B.  D.  581  ;  46  L.  J„  M.  C.  243  ;  37  L.  T.  126  ; 
25  W.  R.  827. 
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Bifle  Bange  and  Shedi.]— Under  the  pro- 
visions of  a  special  act  of  parliament  the  con- 
Bervators  of  Wimbledon  Common  were  to  peimit 
the  National  Rifle  Association  to  occupy  from 
year  to  year  as  a  rifle  shooting  ground  and  place 
for  an  encampment  for  the  purposes  of  the  annual 
rifle  meeting  any  part  of  a  specified  area  of  the 
common,  together  with  the  butts,  targets  and 
other  conveniences  for  rifle  shooting  for  the  time 
being  thereon.  The  occupation  was  not  to  be  for 
more  than  seventy-seven  consecutive  days  in 
each  year,  which  days  were  not  to  commence 
earlier  than  the  1st  of  May,  and  were  to  termi- 
nate not  later  than  the  31st  of  August.  The 
association  was  empowered  to  put  up  a  paling 
round  the  part  occupied  by  them,  and  to  erect 
temporary  buildings.  Prior  to  the  passing  of  the 
special  act,  the  association  erected  butts  for 
shooting  and  also  a  store  shed,  used  for  the 
storage  of  materials,  except  during  the  annual 
meetings,  when  it  was  intended  to  be  used  as  a 
workshop  for  the  repairs  of  targets,  &c.  By  the 
terms  of  the  act,  the  association  was  not  to  acquire 
any  right  in  or  easement  over  any  part  of  the 
common,  and  was  to  be  deemed  to  be  merely  in 
the  enjoyment  of  a  statutory  privilege  over  the 
common.  On  the  27th  of  March  last,  before  the 
period  of  occupation  in  that  year  commenced,  a 
poor-rate  was  made  for  the  parish  of  Wimbledon, 
in  which  the  association  was  rated  in  respect  of 
the  area,  the  butts  and  the  store  shed  : — Held, 
that  with  respect  to  the  area  and  the  butts  there 
was  no  such  exclusive  occupation  as  to  render 
them  liable  ,to  a  poor-rate,  but  that  with  respect 
to  the  store  shed  which  was  occupied  by  them 
for  their  own  purposes  throughout  the  year  they 
were  liable.  Mildmay  v.  Wimhlcdon  (^CJiurch- 
wardens  and  Overseers)^  Itcg.  v.  Surrey  (^Jm- 
tieeg),  41  L.  J.,  M.  G.  133 ;  27  L.  T.  266 ;  20 
W.  li.  986. 


Stall  in  Market — Ho  Bight  to  definite  Portion 
of  Oronnd.] — The  appellant  rented  two  stalls 
in  Bodmin  market  year  by  year  at  a  rent  payable 
weekly.  The  stalls  in  question  had  been  put  up 
to  auction  and  were  bought  by  the  appellant  and 
used  by  him  on  market-days.  The  stalls  thus 
rented  were  capable  of  being  removed,  and  there 
was  no  agreement  that  they  should  always  stand 
on  the  same  identical  spot,  though  the  appellant 
had  a  right  to  retain  the  same  relative  position 
in  the  row  : — Held,  that  there  was  no  such  occu- 
pation of  the  stall  as  rendered  the  appellant 
liable  to  be  rated  under  43  Kliz.  c.  2,  he  having 
acquired  only  the  right  to  a  given  stall  in  a  given 
row,  and  not  the  right  to  place  one  on  any 
definite  portion  of  ground.  Sjfear  v.  Bodmin 
Union,  49  L.  J.,  M.  C.  69  ;  43  L.  T.  127 ;  44  J.  P. 
764. 

Occnpier  going  ont  before  Bate  wholly  dia- 
oharged,  and  leaving  Premiiea  nnoecnpied.] — An 
occupier  assessed  in  a  poor-rate,  but  who  ceases 
to  occupy  before  the  rate  has  been  wholly  dis- 
charged, is  not  relieved  by  32  &  33  Vict. 
c.  41,  B.  16,  from  liability  to  pay  the  whole 
rate,  unless  some  one  succeeds  or  comes  into 
the  occupation  who  is  liable  to  pay  a  propor- 
tionate part  of  such  rate  ;  and  semblc,  that  such 
occupier  remains  liable  to  the  whole  rate  until 
the  name  of  some  one  liable  to  be  assessed 
is  substituted  for  his  in  the  rate  book.  The 
Metropolitan  Board  of  Works  purchased  Putney 


Bridge  of  the  Fulham  Bridge  Company,  who 
transferred  the  bridge  to  the  board  under  the 
provisions  of  an  act  of  parliament,  which  re- 
quired the  tolls  in  respect  of  the  bridge  to 
cease,  and  enacted  that  the  bridge  should  be  open 
free  to  the  public,  and  should  be  maintained  by 
the  board,  the  justices  of  Surrey  pacing  an  annual 
sum  to  the  board  in  discharge  of  the  liability  of 
that  county  to  maintain  the  bridge.  Before  the 
transfer,  the  Fulham  Bridge  Company  received 
tolls  for  the  passage  over  the  bridge  and  were 
duly  assessed  to  the  poor-rate  in  the  parish  of 
Putney  in  respect  of  the  bridge,  and  at  the  time 
of  the  transfer  there  remained  undischarged  a 
rate  for  which  the  bridge  company  had  b^n  so 
assessed,  and  which  had  been  made  by  that  parish 
for  a  period  extending  beyond  the  transfer  : — 
Held,  that  the  board  had  no  beneficial  occupation 
of  the  bridge  in  respect  of  which  they  were 
capable  of  being  rated,  and  that,  therefore,  as 
there  was  no  succeeding  occupier  liable  to  be 
rated,  the  bridge  company  remained  liable  for 
the  whole  rate.  Hare  v.  Putney  (^Orerseeri), 
7  Q.  B.  D.  223  ;  50  L.  J.,  M.  C.  81  ;  45  L.  T.  337  j 
29  W.  R.  721 ;  46  J.  P.  100- C.  A. 

The  16th  section  of  32  &  33  Vict.  c.  41,  relieving 
the  occupier  who  was  in  occupation  at  the  time 
of  making  the  rate,  but  who  has  gone  out  before 
it  was  whoUy  paid,  from  the  rate  except  in  pro- 
portion to  the  time  he  has  occupied,  applies  only 
to  the  case  where  there  is  an  incoming  occupier, 
and  not  where  the  premises  are  left  unoccupied. 
St.  Werburghj  Derby  {Ocerseers")  v.  JButchinson, 
5  Ex.  D.  19  ;  49  L.  J.,  M.  C.  23  ;  42  L.  T.  153  ; 
28  W.  R.  163. 

P.  was  the  owner  of  grass  ladds  and  his  tenant 
quitted  on  11th  October,  1881.  A  rate  was  made 
on  the  26th  October,  1881,  stating  the  previous 
tenant  as  still  occupier.  Another  rate  was  made 
on  25th  April,  1882,  stating  the  occupier  blank. 
On  7th  July,  the  land  still  being  unlet,  P.  entered 
and  cut  the  grass  and  stacked  the  hay,  and 
offered  to  pay  the  rate  as  from  7th  July,  but  the 
overseers  insisted  on  both  rates  being  paid  entire 
from  11th  October,  1881,  and  entered  P.'s  name 
as  occupier  &om  that  date.  The  justices  found 
that  P.  occnpied  all  the  time  and  issued  a  distress 
warrant: — Held,  that  the  occupation  commenced 
from  7th  July  only,  and  that  the  overseers  had 
no  power  retrospectively  to  enter  P.  as  occupier 
before  that  date.  Pembroke  v.  Wye  (^Overseers), 
47  J.  P.  359. 

Owner  rated  instead  of  Occnpier — <<  Stnrges 
Bonme'8  Act."]— The  owner  of  a  house  let  "  on 
any  agreement  by  which  the  rent  is  reserved  or 
made  pavable  at  any  shorter  period  than  three 
months,  cannot  be  assessed  to  the  poor-rates 
instead  of  the  actual  occupier  under  Sturges 
Bourne's  Act  (59  Geo.  3,  c.  12),  s.  19,  if  the  rent 
is  at  a  rate  which  amounts  to  more  than  20Z.  by 
the  year.  West  Ham  (^Overseers)  v.  Iles^  8  App. 
Cas.  386  ;  62  L.  J.,  Q.  B.  650  :  49  L.  T.  205  ; 
31  W.  R.  928 ;  47  J.  P.  708— H.  L.  (E.). 
Affirming  8  Q.  B.  D.  69  ;  61  L.  J.,  Q.  B.  17  ; 
46  L.  T.  149  ;  30  W.  R.  303 ;  46  J.  P.  660— 
C.A. 


Small  Tenements  Act,  13  ft  14  Vict.  c.  99.] 


— Six  persons  each  occupied  a  room  in  a  six- 
roomed  dwelling-house  in  a  parish  within  a  pai-- 
liamentary  borough,  and  had  the  use  in  common 
of  the  street-door,  passage,  staircase  and  domestic 
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conveniences ;  the  owner  did  not  occupy  any  part 
of  the  premises,  nor  retain  any  control  over  the 
tenants,  each  of  whom  had  the  exclusive  pos- 
session of  his  own  room.  At  the  time  of  the 
passing  of  the  Representation  of  the  People  Act, 
1867  (30  &  31  Vict.  c.  102),  the  owner  was  rated 
in  respect  of  the  whole  house,  instead  of  the 
occupiers,  by  virtue  of  the  Small  Tenements  Act. 
After  the  passing  of  the  Representation  of  the 
People  Act,  the  overseers  made  a  rate,  in  which 
each  of  the  six  occupiers  was  separately  rated  : — 
Held,  that  the  owner  of  the  house  was,  and  not 
the  several  occupiers  were,  rateable :  for  that 
the  house  came  within  the  exception  in  s.  7. 
Stamper  v. 8undrrland-near-the'Sea(^0crrf(eer»)^ 
3  li.  R.,  C.  P.  388  ;  37  L.  J.,  M.  C.  137  ;  18  L.  T. 
682  ;  16  W.  R.  1063. 


Adoption  of  the  Aet.]— The  inhabitants 


of  a  parish  met  in  vestry,  and  drew  up  the  follow- 
ing document :  "  A  meeting  was  held  this  day  at 
W.,  for  the  purpose  of  carrying  out  the  provisions 
in  13  ft  14  Vict.  c.  99,  for  the  better  assessing  and 
collecting  the  poor-rates  upon  small  tenements 
situate  within  the  parish,  and  it  was  agreed  that 
the  same  should  be  carried  out  in  the  parish  :  '* 
— Held,  a  valid  order  for  the  adoption  of  the 
act.  Bavin  v.  IIutchiTUfo-n,  31  L.  J.,  M.  C.  229  ; 
6  L.  T.  504  ;  10  W.  R.  807— Ex.  Ch. 

Sffoet  upon  ^'Bateable  Value."]— The  amount 
to  be  inserted  in  the  column  headed  "  Rateable 
value  '*  of  the  valuation  (in  a  parish  which  has 
adopted  the  Small  Tenements  Rating  Act), 
under  25  &  26  Vict.  c.  103,  is  the  true  rateable 
value  of  the  property,  independently  of  whether 
such  property  is  subject  to  the  provisions  of  the 
Small  Tenements  Actor  not.  i:>underland'7iear- 
tke-iSea  (^Orcrnters)  v.  Sunderland  Poor  Law 
(^Gnardiatut^,  18  C.  B.,  N.  S.  531 ;  34  L.  J., 
M.  C.  121 ;  11  Jut.,  N.  S.  688  ;  13  L.  T.  239  ;  13 
W.  R,  943. 

Under  Poor  Sate  Assessment  and  CoUeo- 

tion  Aet] — By  the  Poor  Rate  Assessment  and 
Collection  Act  (32  &  33  Vict.  c.  41),  s.  19,  the 
overseers  in  making  out  the  poor-rate  shall  in 
every  case,  whether  the  rate  is  collected  from  the 
owner  or  occupier,  or  the  owner  is  liable  to  the 
payment  of  the  rate  instead  of  the  occupier,  enter 
in  the*  occupiers*  column  of  the  rate-book  the 
name  of  the  occupier  of  every  rateable  heredita- 
ment, and  such  occupier  shall  be  deemed  to  be 
duly  rated  for  any  qualification  or  franchise  as 
aforesaid  : — Held,  that  this  applies  only  where 
the  owner  has  entered  into  "an  agreement  in 
writing  with  the  overseers  to  become  liable  to 
them  for  the  poor-rate,"  according  to  s.  3,  or 
where  there  has  been  an  order  by  the  vestry 
under  s.  4,  for  rating  the  owner  instead  of  the 
occupier,  and  thereforo  where  there  has  been 
neither  such  agreement  nor  order,  an  occupier  of 
part  of  a  house,  who  is  jointly  rated  with  the 
occupiers  of  the  rest  of  the  house  for  the  rateable 
value  of  the  whole  house  instead  of  being  only 
separately  rated  for  the  value  of  the  part  occu- 
pied by  him,  is  not  to  be  deemed  duly  rated  for 
a  borough  qualification  so  as  to  satisfy  the  Repre- 
sentation of  the  People  Act,  1867,  s.  61,  which 
requires  part  of  a  house  to  be  separately  rated  to 
the  relief  of  the  poor  in  order  to  be  a  dwelling- 
house  within  the  meaning  of  that  act.  Cross  v. 
AUop,  6  L.  R.,  C.  P.  815  ;  40  L.  J.,  C.  P.  53  ;  23 
L.  1^689  ;  19  W.  R.  131 ;  1  Hopw.  &  C.  444. 
VOL.  VI. 


Proprietor  of  Theatre.]— A  local  act  enacted 
that  the  yearly  sum  of  2502.  should  be  charged 
upon  the  houses  of  the  inhabitants  of  St.  PauPs, 
Coven  t-garden,  except  Bedford-house,  for  the 
support  of  the  rector,  curate,  clerk,  and  sextons. 
Another  local  act,  repealing  the  former,  enacted, 
that,  in  lieu  of  the  sum  of  250/.,  the  yearly  sum 
of  520/.  should  be  chai-ged  upon  all  houses  within 
the  parish  of  St.  Paul ;  and  that  such  rates  and 
assessments  should  be  paid  by  the  respective 
occupiers  of  such  houses  : — Held,  that  the  wonl 
"houses,"  in  these  acts,  prim&  facie  meant 
dwelling-houses ;  and  that  the  proprietors  in 
possession  of  Covent-garden  Theatre,  in  which 
no  person  slept  or  resided,  and  who  did  not 
themselves  reside  within  the  parish,  were  not 
liable  to  be  rated  for  the  same.  Sumam  v. 
Barley,  14  M.  &  W.  181  ;  14  L.  J.,  M.  C.  145. 

Lessee  of  a  Private  Box.] — By  a  local  act, 
poor-rates  might  be  assessed  for  a  parish  "  upon 
all  and  every  person  or  persons  who  do  or  shall 
inhabit,  hold,  occupy,  possess  or  enjoy  any  land, 
house,  shop,  wharf,  warehouse  or  any  other  build- 
ings, tenements,  or  hereditaments,  or  any  person 
or  persons  who  by  law  is  or  are  chargeable  to  the 
relief  of  the  poor  :  " — Held,  that  a  lessee  for  a 
term  of  years  of  a  private  box  in  Drury-lano 
Theatre  was  rateable.  Itcg.  v.  St,  Martin^s-lt- 
Grand  or  in-t he-Fields,  2  G.  &  D,  426  ;  3  Q.  B. 
205  ;  6  Jur.  850. 

Owner  occupying  Part  of  House.]  —  If  the 
owner  of  a  house  occupies  part  of  it,  he  is  liable 
to  be  rated  for  the  whole,  unless  there  is  a 
distinct  occupation  of  the  rest  by  some  other 
person.  Rex  v.  Mary-thC'Less  (^Durham),  4 
T.  R.  477. 

Furnished  Honse — ^Let  or  Unlet.] — The  owner 
of  a  house  in  Dublin  furnished  it  suitably 
for  letting.  The  house  so  furnished  was  occa- 
sionally let ;  but  during  certain  intervals  of 
time  remained  unlet  and  unoccupied,  except  by 
the  furniture  which  remained  in  it : — Held,  that 
he  was  liable  to  rates  in  respect  of  the  premises, 
both  while  the  house  was  let  and  while  it  was 
so  unlet,  Stannton  v,  Powell,  1  Ir.  R.,  C.  L. 
182— Ex.  Ch. 

Unoconpied  House.] — By  17  Geo.  2,  c.  38,  s. 
12,  where  any  person  shall  come  into  or  occupy 
any  house,  out  of  which  any  other  person  as- 
sessed to  any  poor-rate  shall  be  removed,  or 
which  at  the  time  of  making  the  rate  was  empty 
or  unoccupied,  every  person  so  removing  from, 
and  every  person  so  coming  into  or  occupying 
the  same  shall  be  liable  to  pay  such  rate,  in  pro- 
portion to  the  time  that  such  person  occupied 
the  same  respectively.  A  poor-rate  for  eleven 
months  having  been  made  on  the  appellant  on 
the  25th  of  October,  1866,  in  respect  of  a  house 
which  he  was  then  occupying,  he  went  out  of 
occupation  on  the  8th  of  November  following ; 
the  house  remained  unoccupied  till  the  10th  of 
May,  1867,  when  a  new  tenant  entered  : — Held, 
that  the  appellant  was  liable  to  pay  to  the  rate 
for  the  time  the  honse  remained  unoccupied  as 
well  as  for  the  fourteen  days  during  which  he 
occupied  it.  J^ wards  v.  lluMholme  {Oterseers^^ 
4  L.  R.,  Q.  B.  554  ;  38  L.  J.,  M.  C.  153 ;  17  W.  R. 
821. 

Houses  newly  erected  and  not  yet  occupied 
are  rateable  hereditaments  within   the  Union 
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Assessment  Act  (25  &  26  Vict.  c.  103),  and 
onght  to  be  inserted  in  the  yaluation  lists. 
Maiden  (Overseers^  v.  R{'g.,  4  L.  R.,  Q.  B..326  ; 
38  L.  J.,  M.  C.  126. 

A  local  act  of  parliament  gave  a  corporation 
power  to  levy  rates  "on  the  occupiers  of  all 
such  kinds  of  propert}'^  as  by  tlie  laws  in  force 
for  the  time  being  are  assessable  to  any  rate  for 
the  relief  of  the  poor  : " — Held,  that  the  owners 
of  unoccupied  and  unfurnisht'<l  premises  were 
not  liable.  Sligo  Corporation  v.  Wyiuie^  7  Ir. 
R.,  C.  L.  465. 

Disused  Hill.] — A  cotton  mill,  owing  to 


depression  in  the  cotton  trade,  was  no  longer 
worked,  but  was  maintained  at  some  expense  as  a 
factory,  with  its  machinery  in  a  tit  state  for  work- 
ing when  the  trade  should  revive : — Held,  that  the 
occupiers  were  rateable  for  the  mill,  and  that  the 
rate  should  be  made  upon  its  annual  value  as  a 
storehouse  for  the  machinery  in  it,  and  not  upon 
an  estimate  of  the  rent  which  might  fairly  be 
expected  for  it,  if  let  for  a  reasonable  term  of 
years,  with  the  prospect  of  improvement  in  value. 
HtaUnj  V.  C'astleton  {Orersvrrg),  5  B.  &  S.  505  : 
3:?  L.  J.,  M.  C.  178  ;  10  Jur.,  N.  S.  1147  ;  10  L.  T. 
GOfi  ;  12  W.  R.  911. 

In  March,  1803,  the  owner  of  a  silk  mill  gave 
up  his  business  with  the  intention  of  never  re- 
suming it,  and  the  mill  had  not  since  been 
worked,  but,  with  the  machinery  and  other  ar- 
ticles and  things  in  it,  had  been  advertised  for 
sile.  All  the  contents  of  the  mill  were  essential 
articles  and  things  for  a  tenant  to  have  in  work- 
ing it  for  the  manufacture  of  silk.  The  ma- 
chinery, some  of  which  was  affixed  to  the  floors 
and  ceilings,  was  in  the  nature  of  tenants'  fix- 
tures. A  man  occasionallv  went  to  the  mill  in 
order  to  protect  the  property  against  trespass  or 
depredation:— Held,  that  the  owner  of  the  mill 
was  rateable  for  the  mill,  but  only  upon  its 
annual  value  as  a  warehouse  for  the  machinery, 
articles,  and  things  in  it.  Ilarter  v.  Salford 
iOccrscers),  6  B.  &  S.  591  ;  34  L.  J.,  M.  C.  206  ; 
llJur.,  N.  S.  1036  ;  13  W.  R.  861. 

When  Tenant  ezcnsed  from  Bate.] — ^A  land- 
lord cannot  be  rated  in  respect  of  houses  let  to 
tenants,  who  have  been  excused  their  rates  on 
account  of  poverty.  Rex  v.  Hull  Dock  Com- 
pany, 5  D.  &  R.  359  ;  3  B.  &  C.  516. 

Assessment  of  Company  and  Liquidator — Lia- 
bility for  Liquidator  on  Distress.  ]-> A  poor-rate 
was  made  upon  premises  which  had  been  occu- 
pied by  a  joint-stock  company,  then  being  wound 
up  by  order  of  the  court,  and  whilst  the  official 
liquidator  was  carrying  on  the  company's  busi- 
ness on  the  premises.  In  the  rate-book  the  name 
of  the  company  appeared,  and  also  the  name  of 
the  liquidator,  with  the  description  of  "  official 
liquidator."  Upon  non-payment  of  the  rate, 
application  was  made  to  a  magistrate  for  a  dis- 
tress warrant  upon  the  liquidator's  goods  and 
chattels,  but  was  refused  : — Held,  upon  a  rule  to 
compel  the  magistrate  to  issue  the  warrant,  that 
whether  or  not  the  liquidator  was  in  fonn  rated 
as  the  occupier  of  the  premises,  he  was  not  such 
an  occupier  as  to  be  liable  for  the  rate  in  respect 
of  his  personal  goods  and  chattels,  and  that  the 
court  would  not  compel  the  magistrate  to  issue 
his  warrant,  livg.  v.  Curzon,  46  L.  T.  159  ;  30 
W.  R.  521  ;  47  J.  P.  37. 

Seijeants'  Inn —- Special  Provisions.]  — Dis- 


putes having  arisen  between  Serjeants'  Inn  and 
the  parish  of  St.  Dunstan  as  to  whether  or  not 
the  inn  was  part  of  that  parish  and  liable  to  the 
parochial  burthens  there,  it  was  agreed,  under 
the  sanction  of  a  private  act  of  William  4, 
that  the  inn  should  pay  the  parish  80Z.  a  year, 
and  that  the  parish  should  accept  that  sum  as 
"  a  full  satisfaction  and  discharge  of  all  poor- 
rates  from  time  to  time  due  or  claimed  to  be 
due  in  respect  of  the  inn  : " — Held,  that  this 
special  bargain  was  not  repealed  or  affected  by 
the  Representation  of  the  People  Act.  1867  (30 
&  31  Vict.  c.  107),  s.  7,  or  the  Poor  Law 
Amendment  Act,  1868  (31  &  32  Vict.  c.  122),  b. 
27,  or  by  any  of  the  intermediate  general  acts 
for  the  regulation  of  parishes  or  the  assessment 
or  collection  of  poor-rates  therein.  Thorpe  v. 
Adams.  6  L.  R.,  C.  P.  125  ;  40  L.  J.,  M.  C.  52  ; 
23  L.  T.  810  ;  19  W.  R.  352. 

b.  Kode  of  Assessment. 

Bateable  Value,  what  is.] — The  occupiers  of 
property  capable  of  a  beneficial  occupation  are 
liable  to  be  rated  in  respect  of  its  full  rateable 
value,  without  regard  to  the  amount  of  benefit 
which  they  themselves  derive  from  that  occupa- 
tion.* Beg.  V.  Rhymney  Railway  drmpany,  4  L. 
R.,  Q.  B.  276  ;  38  L.  J.,  M.  C.  76  ;  17  W.  R.  530 ; 
10  B.  &  S.  198. 

In  assc^ing  premises  the  overseers  should  pro- 
ceed on  the  estimate,  not  of  the  rent  actually 
I)aid  for  the  premises  by  the  occupier,  but  of  the 
rent  at  which  they  might  reasonably  be  ex- 
pected to  let  from  year  to  year.  Haytcard  v. 
Brinhworth,  Wilts  (^Overseers),  10  L.  T.  608. 

Three  farms  were  let  at  a  certain  sum  .annually. 
They  might,  however,  reasonably  have  been  ex- 
pected to  let,  and  might  have  let,  at  a  larger 
sum.  The  overseers  assessed  their  occupiers  at 
the  rent  actually  paid  by  them  : — Held,  that 
they  were  wrong  ;  that  they  should  have  adopted 
the  lai^er  sum,  viz.  the  rent  at  which  the  farms 
might  have  been  reasonably  expected  to  let,  as 
the  estimate  of  the  net  annual  value.    lb. 

Enhanced  Value— Brewery  and  ^'TiedHonses.'*  ] 

— A.  being  owner  of  a  brewery,  and  also  of 
thirty-three  public-houses,  not  all  situated  in  the 
same  township  as  the  brewery,  demised  to  B.  the 
brewery,  together  with  the  goodwill  and  trade  of 
the  public-houses,  for  seventeen  years  ;  B.  yield- 
ing and  paying  for  and  in  respect  of  the  brewery, 
300?.,  and  for  and  in  respect  of  the  goodwill  and 
trade  of  the  public-houses,  1507.    B.   occupied 
the  brewery,  and,  under  the  contract  contained 
in  this  lease,  was  enabled  to  compel  the  lessees 
of  the  several  public-houses  to  purchase  their 
beer  at  the  brewery  ;  and  it  would  have  been  a 
breach  of  the  contract  between  B.  and  A.  if  their 
custom  had  been  diverted  elsewhere.  The  public- 
houses,  in  consequence  of  this  agreement,  fetched 
less  rent  than  they  would  have  done  if  the  occu- 
]«'crs  had  been  free  to  get  their  supplies  where 
they  would  ;  and  the  advantage  of  their  com- 
pelled custom  to  the  occupier  of  the  brewery  was 
worth  150/.  a  year  : — Held,  by  Lord  Campbell, 
C.  J.,  and  Crompton,  J.,  that  he  was  properly 
rated  of  the  enhanced  value,  it  being  an  advan- 
tage   connected    with    the    occupation,    which 
would  be  taken  into  calculation  by  a  tenant  in 
estimating  the  annual  rent ;  and  that  it  was  not 
material  that  the  origin  of  this  advantage  was 
in  a  personal  contract  :  Eric,  J.,  dissenticutc, 
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and  holding  that  this  advantage  was  not  an  in- 
cident to  the  occupation,  properly  to  be  taken 
into  account  in  estimating  the  rent,  but  a  per- 
sonal contract,  transitory  with  the  persons  of  the 
contractors,  and  only  accidentally  connected 
with  the  hereditaments  so  occupied.  Alluon  v. 
M&nkicearmouth  Shore  (Overseers^,  4  El.  &  BL 
13  ;  23  L.  J.,  M.  C.  177  ;  18  Jur.  1075.  S.  6'.,  Heg. 
T.  AllUon,  2  C.  L.  R.  1544. 

In  a  parish  were  certain  breweries,  the  occupiers 
of  which  were  possessed,  as  owners  or  lessees,  of 
a  number  of  public-houses  known  as  "  tied 
houses,^  some  of  which  were  in  the  parish  and 
some  in  other  parishes.  These  public-houses  were 
let  to  tenants  at  a  smaller  rent  than  they  would 
have  been  let  at  if  they  had  been  free  public- 
houses,  the  tenants  being  bound  by  contracts  with 
the  landlords  to  purchase  from  them  all  the  malt 
and  other  liquors  consumed  in  their  houses,  and 
so,  probably,  paying  a  higher  price  for  their 
liqnors  than  they  would  have  paid  had  they  been 
free.  In  valuing  these  breweries  and  public- 
houses  for  the  purpose  of  making  the  valuation 
list,  under  26  &  26  Vict.  c.  103,  s.  14,  the  over- 
seers applied  to  them  the  same  principles  of 
valuation  as  to  the  other  rateable  hereditaments 
in  the  parish,  pursuant  to  6  &  7  Will.  4,  c.  96, 
s.  1.  The  union  assessment  committee  having 
ascertained  that  the  overseers,  in  arriving  at  the 
gross  estimated  rental  and  rateable  value  of  the 
breweries,  had  not  taken  into  their  consideration 
the  advantages  which  the  occupiers  of  such 
breweries  derived  from  the  before-mentioned 
contracts  with  their  tenants,  the  publicans, 
and  having  obtained  the  numbers  of  such  tied 
public-houses  attached  to  each  brewery,  in- 
creased the  gross  estimated  rental  and  the 
rateable  value  of  such  breweries  bv  such  an 
increased  sum  as  the  committee  in  their  opinion 
considered  the  breweries  might  reasonably  be 
expected  to  let  for,  with  the  advantages  attend- 
ing the  contracts  with  the  tied  public-houses. 
They,  however,  made  no  reduction  injthe  valuation 
list  in  respect  of  the  several  tied  public-houses  : 
— Held,  that  the  union  assessment  committee 
had  done  wrong  in  so  increasing  the  rateable 
value  of  the  breweries,  such  rateable  value  not 
being  affected  by  these  personal  contracts  with 
the  tenants  of  the  tied  public-houses.  Sunder- 
land (^Ovtr$eerJt)  v.  Sunderland  (^Union')^  18 
C.  B.,  N.  S.  531  ;  34  L.  J.,  M.  C.  121  ;  11  Jur., 
N.  S.  688  ;  13  L.  T.  239  ;  13  W.  R.  943. 

Held,  also,  that  the  rateable  value  of  the  public- 
houses  was  not  to  be  decreased  by  reason  of  the 
burthen  cast  upon  the  tenants  by  their  contracts 
with  the  brewer  landlords.    lb. 


Under  the  Small  Tenements  Bating  Act.] 


— In  making  out  the  valuation  list  in  a  parish 
which  has  adopted  the  Small  Tenements  Hating 
Act  (13  &  14  Vict.  c.  99),  the  reduction  to  be  made 
under  14  &  15  Vict.  c.  39,  ss.  3  and  4,  to  the 
owners  of  small  tenements  who  are  rated  instead 
of  the  occupiers,  should  be  made,  not  from  the 
rateable  value  of  the  hereditaments  assessed,  but 
from  the  rate  in  the  pound  to  be  levied  and  col- 
lected,   lb. 

Estimate  of  Bent— How  made — Brickfield.] — 
On  appeal  against  a  poor-rate  by  an  occupier  of 
a  brickfield,  a  case  was  stated,  shewing  that  he 
held  the  land  (ten  acres)  for  the  purpose  of 
getting  from  it  clay  to  make  bricks,  under  a 
lease  for  seven  or  fourteen  years,  or  till  the 


earth  should  be  all  dug  out ;  that  he  paid  21.  per 
acre,  without  reference  made  to  the  use  of  the 
land,  and  the  royalty  of  1*.  6d.  for  every  1,000 
bricks  moulded  in  any  one  year ;  that  the  value 
of  land  in  the  parish  let  for  agricultural  pur- 
poses was  21.  Gi.  a  year ;  that  he  had  on  the 
field  four  brickmaking  stools,  each  stool  capable 
of  producing  750,000  bricks  ;  that  the  field  origi- 
nally contained  suflicient  clay  for  31,000,000 
of  bricks  ;  that  in  the  year  before  the  rate  was 
laid,  he  had  nearly  3,000,000,  and  that  there  re- 
mained clay  enough  for  12,000,000.  The  sessions 
also  found  that  the  rent  which  a  tenant  would 
have  been  willing  to  pay,  on  taking  a  lease  of 
the  premises,  with  liberty  to  consume  the  brick- 
earth,  and  without  being  liable  to  royalty,  was 
10/.  per  acre ;  and  they  confirmed  the  rate  by 
which  he  was  assessed  at  21.  Gs.  per  acre,  and  for 
royalty  U.  Gd.  per  1,000,  on  as  many  bricks  as 
the  stools  were  capable  of  producing  in  a  year  : 
— Held,  that  the  rent,  estimated  according  to 
6  &  7  Will.  4,  c.  96,  s.  1,  was  the  proper  criterion 
of  the  rate  on  this  property.  Beg.  v.  Westbrook^ 
10  Q.  B.  178 ;  2  New  Sess.  Cas.  599 ;  1«  L.  J., 
M.  C.  87;  11  Jur.  515. 

And  assuming  the  above  facts  to  have  ap- 
peared without  any  specific  finding  as  to  the 
rent  which  a  tenant  would  be  willing  to  pay  : — 
Held,  that  the  royalty,  together  with  a  fixed 
annual  charge,  was  properly  considered  as  the 
rent ;  that  the  payment  in  respect  of  the  brick- 
earth  was  not  the  less  a  rent  because  the  subject- 
matter  of  the  renting  was  in  a  course  of  being 
wholly  consumed ;  that,  in  absence  of  proof  to 
the  contrary,  the  sessions  were  right  in  assuming 
the  number  of  bricks,  which  the  stools  could 
make,  to  have  been  actually  made  within  the 
year  of  rating ;  that  the  rate  was  properly  as- 
sessed on  the  number  supposed  to  remain  in  the 
particular  year  ;  and  that  no  deduction  was  to 
be  made  for  the  breeze,  ashes,  and  other  ma- 
terials used  in  making  the  bricks,  it  being  pre- 
sumable that  these  were  allowed  for  in  fixing 
the  royalty.     lb. 

Held,  also,  that  the  sessions  having  found 
specifically  the  sum  which  a  tenant  would  give 
on  taking  a  lease  with  liberty  to  consume  the 
earth,  and  without  a  royalty,  namely,  lOZ.  a  year 
per  acre,  that  sum  (from  which  tenants*  rates  and 
taxes  were  to  be  deducted)  must  be  considered 
as  the  rent,  within  6  &  7  Will.  4,  c.  96,  s.  1,  and 
no  inference  from  other  facts  was  admissible. 
lb. 

In  another  case  not  materially  differing,  but 
in  which  the  sessions  neither  expressly  stated 
the  rent  which,  in  their  opinion  a  tenant  might 
reasonably  be  expected  to  pay,  nor  gave  data  for 
estimating  it,  except  by  stating  the  number  of 
stools  at  work,  and  the  amount  of  royalty 
actually  paid  (under  an  agreement  still  sub- 
sisting) in  the  five  years  immediately  before 
that  for  which  the  rate  was  made  ;  and  the 
question  propounded  was,  What  is  the  net 
annual  value  of  the  land  1  —  Held,  that  the 
fixed  sum  paid  for  occupation  and  the  royalty 
constituted  the  rent ;  but  that  the  court  could 
not  determine  the  amount  which,  at  the  time 
of  making  the  rate,  a  tenant  about  to  take  a 
lease  might  reasonably  be  expected  to  pay  ;  nor, 
in  the  absence  of  materials  for  such  estimate, 
could  the  assessment  be  grounded  on  the  ordi- 
nary amount  of  rent  paid  for  land  in  the  parish 
used  for  agricultural  pui  poses,  or  the  amount 
paid  for  the  best  garden  ground  in  the  parish 
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some  of  which  was  affixed  to  the  floors  and 
ceilings,  was  in  the  nature  of  tenants'  fixtures. 
A  man  occasionally  went  to  the  mill  in  order  to 
protect  the  property  against  trespass  or  depre- 
dation : — Held,  that  the  owner  of  the  mill  was 
rateable  for  the  mill,  but  only  upon  its  annual 
value  as  a  warehouse  for  the  machinery,  articles, 
and  things  in  it.  Hartery.  Salf or d  (^Overseer fi)^ 
6  B.  &  S.  591  ;  34  L.  J.,  M.  C.  206  ;  11  Jur., 
N.  S.  1036  ;  13  W.  R.  861. 


Reg.  V.  EverUt,  10  Q.  B.  178  ;  2  New  Sess.  Cas. 
599  ;  16  L.  J.,  M.  C.  87 ;  11  Jur.  515. 

Interest  Paid  by  Lessees  on  Borrowed 

Money.] — Commissioners  of  a  navigation  having 
borrowed  28,O00Z.  on  mortgage,  and  being  still 
in  want  of  funds,  agreed  to  let  the  navigation 
and  tolls  for  ninety-nine  years,  the  lessee  under- 
taking to  pay  the  interest  of  the  28,000/.  An  act 
was  afterwards  passed  confirming  the  agreement, 
and  empowering  the  commissioner  to  leuse  the 
navigation  and  tolls  for  the  remainder  of  the 
term  to  the  persons  entitled  under  the  former 
agreement ;  and  enacting,  that  they  should  pay 
the  interest  of  the  28,OOOZ.  yearly  to  the  mort- 
gagees, in  default  of  which  the  commissioners 
might  require  the  toll  collector  to  pay  such  in- 
terest to  the  mortgagees  out  of  the  moneys  in  his 
hands :  —  Held,  that  the  interest  paid  by  the 
lessees  was  in  substance  a  rent,  and  that  the  rate 
ought  to  be  calculated  upon  it  j  and  that  the 
lessees  were  not  occupiers  under  a  beneficial 
lease,  though  the  interest  was  only  about  1,400/. 
a  year,  and  the  annual  earnings  at  the  time  of 
making  the  rate  were  3,418/.  (from  which,  how- 
ever, about  1 ,000/.  was  to  be  deducted  for  repairs, 
&c.),  one  year's  value  being  no  criterion,  and 
there  being  no  proof  that  the  rent  was  unduly 
small.     Rex  v.  Chaplin^  1  B.  &  Ad.  926. 

Actual  ProfltB.I — The  occupiers  of  cement 

works,  and  also  of  a  chalk  pit  situated  close  by, 
were  assessed  separately  as  to  their  works  and 
their  pit.  There  were  other  equally  good  chalk 
pits  in  the  neighbourhood,  the  chalk  from  which 
was  used  only  for  ballast  and  other  purposes  not 
so  profitable  as  that  of  manufacturing  cement, 
for  which  the  occupiers  used  theirs.  They  ap- 
pealed to  quarter  sessions  against  the  assessment 
of  the  chalk  pit ;  and  the  counsel  who  supported 
the  rate,  proposed  to  ask  their  manager  for  infor- 
mation as  to  the  profits  they  obtained  from  the 
chalk,  but  the  quarter  sessions  refused  to  admit 
evidence  upon  that  subject : — Held,  that  the 
quarter  sessions  were  right,  and  that  although  the 
convenience  and  situation  of  the  chalk  pit  were 
to  be  considered  in  estimating  what  rent  a 
tenant  would  reasonably  pay,  the  actual  profits 
derived  by  the  occupiers  were  not  material  in 
forming  that  estimate.  Reg,  v.  Aylesford  Union, 
26  L.  T.  618. 

Cotton  Mill — Working  Stopped.] — A  cotton 
mill,  owing  to  depression  in  the  cotton  trade, 
was  no  longer  worked,  but  was  maintained  at 
some  expense  as  a  factory,  with  its  machinery 
in  a  fit  state  for  working  when  the  trade  should 
revive  : — Held,  that  the  occupiers  were  rateable 
for  the  miH,  and  that  the  rate  should  be  made 
upon  its  annual  value  as  a  st(.)rehouse  for  the 
machinery  in  it,  and  not  upon  an  estimate  of  the 
rent  which  might  fairly  be  expected  for  it,  if  let 
for  a  reasonable  term  of  years,  with  the  prospect 
of  improvement  in  value.  Stalty  v.  Ca/ttlrtan 
^Overseers),  5  B.  &  S.  505  ;  33  L.  J.,  M.  C.  178; 
10  Jur.,  N.  S.  1147  ;  10  L.  T.  606  ;  12  W.  R.  911. 

In  March,  1863,  the  owner  of  a  silk  mill  cfave 
up  his  business  with  the  intention  of  never  i*e- 
suming  it,  and  the  mill  had  not  since  been 
worked,  but,  with  the  machinery  and  other 
articles  and  things  in  it,  had  been  advert isod  lor 
sale.  All  the  contents  of  the  mill  were  essential 
articles  and  things  for  a  tenant  to  have  in  work- 
ing for  the  manufacture  of  silk.    The  machinery, 


Machinery  increasing  Value  of  Premises.  V- 
In  a  rate  laid  upon  buildings,  to  which  maclii- 
nery  is  attached  for  the  purpose  of  manufacture, 
the  real  pri'perty  ought  to  be  assessed  according 
to  its  actual  value  as  combined  with  the  machi- 
nery, without  considering  whether  the  machinery 
is  real  or  personal  property,  and  liable,  or  not,  to 
distress  or  seizure  under  a  fi.  fa.,  or  whether  it 
would  go  to  the  heir  or  executor,  or,  at  the  expi- 
ration of  a  lease,  to  the  landlord  or  tenant.  R^g, 
V.  Gnest,  7  A.  &  E.  951  ;  2  N.  &  P.  663  ;  W.,  W. 
&  D.  651. 

A  gaslight  company  laid  down  pipes  in  a 
parish,  the  soil  not  belonging  to  the  company, 
and  manufactured  the  gas  out  of  the  parish.  In 
the  valuation  of  their  pi-operty  they  were  entered 
for  their  mains,  pipes,  &c.,  for  the  value  at  which 
they  would  let,  and  for  the  land  at  the  value  of 
the  land  for  a  pipe-way.  In  certain  houses  of 
the  parish  there  were  steam-engines  and  other 
machinery  affixed  to  the  houses.  These  houses 
were  valued  at  what  they  were  worth  to  let, 
without  reference  to  the  value  which  thev  derived 
from  the  engines,  &c.  : — Held,  that  the  valuation 
was  bad.  Rt'x  v.  Rirmingham  and  Stafford- 
shire Ga»  L^ght  Comjyanij^  6  Ad.  &  E.  634. 

Fixtures.] — The  occupiers  (not  being  ownera) 
were  rated  for  them  to  the  poor  as  for  "  chemical 
works,  lands,  and  buildings."  Parts  of  the  works 
consisted  of  chambers  used  for  the  manufacture 
of  sulphuric  acid.    The  chambers  were  vessels  of 
sheet  lead,  weighing  each  several  tons,  13  feet 
high,  13  feet  wide,  and  from  40  to  60  feet  long, 
the  lower  part  forming  a  dish  12  inches  deep,  in 
which  the  acid  was  deposited,  the  upper  shutting 
down   upon  the  lower,    and  receiving  vapour. 
They  stood  in  the  open  air,  each  was  surrounded 
by  walls  of  strong  masonry,  forming  an  oblong, 
which  was  filled  up  with  sand,  and  the  chamber 
rested  on  the  sand,  being  also  supported  by  and 
riveted  to  a  frame  of  wood,  wliich  ran  round  the 
tops  of  the  walls.     In  some  instances  the  wooden 
frame  was  laid  in  mortar  on  the  tops  of  the  walls, 
in  others  it  merely  rested  upon  them.    At  each 
end  of  the  chamber  was  a  pipe  to  convey  gases 
and  vapours  in  and  out.    Each  pipe  was  fixed  at 
its  extremity  into  buildings  which  were  part  of 
the    freehold.    Where    thos  pipes  entered    and 
passed  out    of  the    chamber,    the  lead  of   the 
chamber  was  boaten  round  the  pipe,  and  the  in- 
sertion was  made  vapour-tight  by  luting.   Stoani 
(necessary  to  the  manufacture)  was  conveyed  into 
the  chamber  also  by  a  pipe  which  passed  from 
the  boiler,  and  was  riveted  to  the  wooden  frame- 
work.   The  boiler  was  affixed  to  the  freehold, 
and  the  \i\\yQ.  to  the  boiler.    Every  pijx^  might  be 
removed  by  taking  it  to  pieces,  or  by  unfasten- 
ing the  rivets,  without   injury  to  the   freehold, 
and  then  the  chamber  would  rest  on  the  ground 
by  its  mere  weight,  and  might,  with  sufficient 
force,  be  lifted  from  the  soil  without  displacinf^ 
any  part  of  the  freehold.    The  sessions  fount! 
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that  the  chambers  were  attached  to  the  freehold 
ia  manner  before  mentioned,  but  not  affixed 
thereto  : — Held,  that  asgumiug  the  chambers  not 
to  Yte  80  annexed  as  to  form  part  of  the  freeliold, 
yet  being  fixed  machinery  attached  to  buildings, 
and  necessarily  so  attached  for  the  purpose  of 
being  used,  they  were  properly  considered  in  a 
rate  as  increasing  the  rateable  value  of  the  build- 
injfs,  and  a  rate  calculated  on  such  increased 
value  was  confirmed.  Jleg.  v.  Haslamy  17  Q.  B. 
220;  15  Jur.972. 

The  premises  of  a  distillery  contained  tanks 
which  formed  the  roofs  of  rooms  and  houses, 
boiling  backs  and  mash  tuns,  lying  on  brick  piers 
against  the  walls,  which  formed  the  floors  of 
some  of  the  rooms  and  were  connected  by  pipes 
to  other  houses,  reservoirs  and  other  articles 
necessary  for  the  process  of  distilling.  They 
were  all  heavy,  and  either  unattached,  except  by 
the  communicating  pipes,  to  the  walls  or  piers 
upon  which  they  sUxxi,  or  fastened  only  by 
screws  for  the  purpose  of  being  steadied.  Each 
was  to  be  bought  and  sold  as  a  separate  article, 
and  if  all  were  removed  the  premises  might  be 
used  for  other  manufacturing  purposes  : — Held, 
that  these  articles  were  not  fixtures,  and  could 
not  be  properly  rated  in  the  assessment  of  the 
premises  to  the  poor-rate.  Chidley  v.  West 
Ham  (^Ckurchwardtrns),  32  L.T.  486. 

Bafreshment  Booms  at  Railway  Station— Evi- 
dence of  actual  Profits.]  —  The  refreshment- 
rooms  upon  a  railway  station  having  been 
let  to  a  contractor  for  a  term  of  years  at  a  fixed 
annual  rent,  he  appealed  against  a  poor-rate 
made  upon  him  as  occupier  of  the  premises,  and 
at  the  hearing  of  the  appeal  sought  to  prove  by 
his  own  testimony,  and  by  his  account-books, 
shewing  the  receipts  and  expenditure  during  the 
past  year  in  respect  of  the  refreshment-rooms, 
that  the  business  was  carried  on  at  at  a  loss,  and 
that  the  rent  reserved  did  not  represent  the  true 
annual  value  of  the  premises  : — Held,  that  such 
evidence  ought  to  have  been  received  as  an  ele- 
ment in  ascertaining  the  rateable  value.  Clark 
V.  Fisherton-Angar  (^Occrtccrs)  or  Alderhury 
fnioH,  6  Q.  B.  D.  139  ;  60  L.  J.,  M.  C.  33  ;  2U 
W.  U.  334  ;  45  J.  P.  358. 

Canteen— Money  paid  for  PrlTileges.] — Where 
a  canteen  in  barracks  was  demised  to  B.  by  the 
barrack  board  for  a  year,  at  a  rent  of  15/.  for  the 
canteen  and  buildings,  and  also  the  further  sum 
of  510/.  for  the  privilege  of  using  the  same  as  a 
canteen,  and  selling  therein  provisions  and 
liquors,  usually  sold  by  sutlers,  with  power  of  dis- 
tn:ss  for  the  aggregate  sum  : — Held,  to  be  one 
entire  rent  for  the  canteen  ;  and  therefore  that 
B.  was  rateable,  as  occupier  of  the  canteen,  in  re- 
spect of  the  525/.  aggregate  rent,  and  not  merely 
in  respect  of  the  15/.  Hex  v.  Bradford j  4  M.  & 
S.  317. 

Bight  of  Shooting.]— The  appellant  was  the 
owner  and  occupier  of  certain  woodlands  which 
were  included  in  the  rate.  He  used  the  lands  as 
woods  or  plantations,  and  also  enjoyed  the  right 
of  sporting  over  them.  The  overseers,  in  assess- 
ing the  property,  added  a  fixed  sum  of  29.  per 
acre  to  the  natural  and  unimproved  value  of  the 
woodland  in  respect  of  the  right  of  sporting  : — 
Held,  that  by  37  k  38  Vict.  c.  54,  s.  4,  sub-s.  a, 
this  mode  of  rating  was  right,  as  the  sporting  en- 
hanced the  Taluo  of  the  occupation.     Eyton  v. 


Mold  iOrers^ers),  6  Q.  B.  D.  13  ;  43  L.  T.  472  ;  29 
W.  K.  122  ;  45  J.  P.  54. 

Bent  of  Cows  and  Bight  of  Grazing.]— Where 
the  farmer  is  rated  for  the  whole  farm,  it  is  no 
ground  of  objection  to  the  rate  by  a  third  person, 
that  a  dairyman  who  rented  under  him  his  stock 
of  cows  to  be  depastured  on  the  same  land,  was 
not  rated  for  such  dairy.  Rex  v,  Brotofij  8  East, 
528. 

Baceconrse— Discovery  of  Profits.]— In  as- 
certaining the  rateable  value  of  land  used  as  a 
racecourse,  the  assessment  committee  may  call 
for  the  books  of  the  racecourse  proprietors,  or 
give  affirmative  evidence  of  the  amounts  of  the 
profits  made,  the  profits  being  a  material  ele- 
ment, though  not  a  test,  in  determining  the  rate- 
able value.  Reg.  v.  Vcrrall,  1  Q.  B.  D.  9 ;  45 
L.  J.,  M.  C.  29 ;  33  L.  T.  379  ;  24  W.  R.  139. 

According  to  present  Valne.] — Every  person  is 
to  be  rated  according  to  the  present  value  of  his 
estate,  whether  that  value  has  or  has  not  been  in- 
creased by  his  own  improvements.    Rex  v.  Mast^ 

6  T.  R.  154. 

A  lessee  of  lands  should  be  ratc'l  according  to 
the  present  value  of  the  lands.    Rex  v.  SkingUy 

7  T.  R.  549. 

Houses  and  Lands.] — Whether  houses  are  to  be 
rated  in  a  different  proportion  from  lands  must 
depend  on  local  circumstances.  Rex  v.  Sand- 
wieh,  2  Dougl.  582. 

Proportion  to  other  Lands.] — A  poor-rate  im- 
posed in  respect  of  two-thirds  of  the  net  rent  of 
farms,  lands  and  tithes,  and  of  one-half  of  the 
net  rent  of  houses  and  other  buildings,  collieries 
and  coal  mines,  is  not  necessarily  unequal.  Rex 
V.  Tomlinton,  4  M.  &  R.  169  ;  9  B.  &  C.  163. 

Allowable  Dednctions — ^Necessary  Expenses.] 

— When  houses  or  other  buildings,  either  with 
or  without  land,  are  let  to  a  tenant,  and  the 
tenant  agrees  to  take  upon  himself,  cither  wholly 
or  in  part,  the  rt*pairs  to  which  the  (J  &  7  Will.  4, 
c.  96,  s.  1,  refers,  and  which  would  ordinarily 
fall  upon  the  landlonl,  no  allowance  is  to  be  made 
in  respect  of  those  repairs,  and  the  rent  actually 
paid  is  the  rateable  value  of  the  premises.  Reg. 
V.  WelU,  2  L.  R.,  Q.  B.  642  ;  36  L.  J.,  M.  C.  109  ; 
16  L.  T.  790 ;  15  W.  R.  1059  ;  8  B.  &  S.  607. 

No  allowance  in  respect  of  contingent  or 
future  renewal  of  buildings  or  machinery  ought 
to  be  made  from  the  rent  before  the  latter  is 
adopted  as  the  test  of  value.    Ih. 

The  annual  profit  is  the  rent  which  a  tenant 
would  give,  he  paying  the  poor-rates  and  the 
expenses  of  repairs,  and  the  other  annual  ex- 
penses necessary  for  making  the  subject  of  occu- 
pation productive,  and  allowing  him  a  deduction 
from  the  rent,  where  the  subject  is  of  a  perishable 
nature,  towards  the  expense  of  renewing  or  repro- 
ducing it.  Rex  V.  Lower  Mitton,  4  M.  &  R.  711  ; 
9  B.  &  C.  810. 

By  the  Everton  Drainage  Act,  1860,  the  owners 
and  proprietors  of  land  in  Nottinghamshire  were 
charged  with  embankment  and  drainage  works, 
without  which  the  annual  value  of  the  neigh- 
bouring lands  would  be  considerably  diminished. 
The  rates  so  charged  were  made  payable  by  the 
occupiers,  who  were  authorized  to  deduct  the 
amount  from  their  rent : — Held,  that  the  aver- 
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age  annual  cost  of  the  works  ought  to  be  de- 
ducted from  the  occupier's  rent,  in  order  to 
estimate  the  net  annual  value  under  the  Parochial 
Assessment  Act,  1836.  Gahisho rough  Union  v. 
Welch,  25  L.  T.  589. 

Proprietors  of  lands  situate  in  parish  V.  and 
other  parishes  of  the  Isle  of  Canvey,  granted  one- 
third  of  all  the  lands  in  fee  to  J.,  in  consideration 
of  his  embanking  all  the  lands  in  the  island.  By 
a  local  act  afterwards  passed,  commissioners 
were  appointed  to  keep  up  the  embankment,  and 
for  that  purpose  they  were  to  tax  the  ownera  and 
occupiers  of  the  lands  by  an  annual  rate,  to  the 
full  annual  rent  or  value  of  such  lands,  and,  if 
the  moneys  so  levied  should  be  insufficient  (but 
not  otherwise),  to  tax  the  lands  in  the  island. 
H.,  being  the  owner  and  occupier  of  all  the 
granted  lands  in  V.,  was  rated  by  the  commis- 
sioners for  that  property,  described  in  the  rate  as 
house,  premises  and  lands.  H.  had  taken  the 
lands  subject  to  the  above  liability,  paying  no 
purchase-money.  The  assessment  on  these  and 
the  rest  of  the  granted  lands  equalled  the  rack- 
rent  or  full  annual  value.  The  annual  expendi- 
ture on  the  embankment  was  necessary  to  main- 
tain the  lands  within  the  island  in  a  state  to 
command  any  rent  from  a  tenant,  or  to  be  capable 
of  occupation  by  the  owner  : — Held,  that  H.  was 
rateable  for  the  full  annual  value  of  his  lands, 
without  deduction  on  account  of  the  embank- 
ment tax.  Rex  v.  Van<je,  3  Q.  B.  242  ;  2  G.  &  D. 
476  ;  6  Jur.  893. 


Cemetery  Company — Salary  of  Directors 


and  Auditors.] — By  an  act  incorporating  a 
cemetery  company,  the  company  was  required 
periodically  to  appoint  directors,  who  should 
manage  the  business  and  concerns  of  the  com- 
pany subject  to  their  control,  keep  and  use  the 
common  seal,  have  the  custody  of  books,  deeds, 
&c.,  call  meetings,  purchase  and  sell  lands,  ap- 
point and  displace  chaplains  and  other  officers, 
allow  them  stipends,  take  of  them  securities, 
make  contracts  touching  the  company's  under- 
taking, regulate  the  mode  of  interment  and  the 
disposition  of  vaults,  catacombs  and  graves,  and 
the  sums  to  be  paid  for  exclusive  right  of  burial 
therein,  and  for  placing  monuments,  direct  the 
issuing,  receiving  and  disposal  of  the  company's 
moneys,  and  all  their  other  dealings,  suixjrintend 
their  coiTespondence,  and  the  keeping  of  their 
accounts,  and  all  other  things  neccssaiy  for  carry- 
ing on  their  business,  and  maintaining  actions  or 
fiuits  in  their  name  in  respect  of  debt*  or  con- 
tracts, and  making,  enforcing  and  rescinding 
contracts,' also  auditors  who  should  examine  the 
reiwrt  to  be  made  by  the  directors  of  disburse- 
ments and  receipts,  audit  the  accounts  from 
which  the  report  was  drawn,  and  inspect  the 
vouchers.  The  company  had  two  cemeteries  in 
Middlesex  and  Surrey.  The  duties  and  authority 
of  the  directors  extended  to  both  : — Held,  that 
thej^  were  not  entitled  to  deduct  from  the 
rateable  value  the  salaries  of  the  directoi-s  and 
auditors,  and  the  expenses  of  an  office  in  London, 
at  which  the  directors  transacted  the  business  of 
the  company.  Beg.  v.  St.  Giles,  Camhcrwdl, 
14  Q.  B.  571  ;  19  L.  J.,  M.  C.  129  ;  14  Jur.  519. 


Dock  Company— TTae  of  Steam  Tug.]— On 


penses  of  a  steam-tug  alleged  by  them  to  be  part 
of  their  movable  plant,  but  by  the  i*espondeuts 
to  be  independent  of  the  dock  establishmeut. 
The  company  was  authorized  by  their  act  to 
build,  purchase  or  hire  steam-tugs  for  the  purpose 
of  towing  vessels  into  or  out  of  the  docks  from  or 
to  Southampton  Water,  or  any  part  of  the  British 
Channel,  and  to  pay  the  expense  qut  of  the  rents, 
rates  and  sums  receivable  under  the  act.  The 
steam-tug  was  used  for  the  above  purpose,  and 
was  a  useful  appendage  to  the  docks,  and  ad- 
vantageous to  those  who  frequented  them,  and 
conducive  to  the  general  profit  of  the  concern, 
though  not  indispensably  necessary,  as  other 
steam- vessels  might  have  been  hired  and  em- 
ployed, but  with  less  convenience  and  advan- 
tage : — Held,  that  the  deduction  was  allowable, 
the  steam-tug  being  ancillary  to  the  dock  under- 
taking. Beg.  V.  Simthnmj)ton  Bock  Company, 
14  Q.  B.  587  ;  6  Railw.  Cas.  428  ;  20  L.  J.,  M.  C. 
155  ;  15  Jur.  268. 


Machinery  not  fixed  to  the  Soil.] — Cranes, 


steam-engines,  shears  and  other  heavy  machinery 
attached  to  the  freehold,  and  essential  to  the 
business,  but  capable  of  being  detached  as  easily 
and  with  as  little  injury  to  the  freehold  as  other 
fixtures  put  up  for  the  purpose  of  the  tenant's 
trade,  and  usually  valued  as  between  incoming 
and  outgoing  tenant.,  are  not  an  allowable  de- 
duction,   lb. 


Works   in  different  Districts.] — \Vherc 


works  producing  rateable  value  are  situate  in 
several  districts,  and  can  be  divided  into  two 
parts,  the  first  directly  producing  the  value,  and 
the  second  indirectly  conducing  to  such  produc- 
tion, such  division  should  be  made.  Then  all  the 
expenses  incidental  to  the  second  part,  including 
the  rates  to  which  it  may  be  liable,  being  de- 
ducted from  the  gross  proceeds,  and  the  net 
rateable  value  being  ascertained,  such  value  is  to 
be  apportioned  among  the  districts  in  which  the 
first  part  is  situate,  in  the  ratio  of  the  portion  of 
that  value,  lleg.y.  Ha inm-ersmith  Bridge  Com- 
pany, 3  New  Scss.  Cas.  424  ;  15  Q.  B.  369 ;  18 
L.  J.,  M.  C.  85  ;  13  Jur.  190. 


In  respect  of  Bates  and  Taxes.] — In  a£- 


appeal  by  the  Southampton  Dock  Company 
against  a  poor-rate,  they  claimed  deductions  from 
the  amount  at  which  the  rateable  value  of  their 
property  was  assessed,  as  follows,    For  the  ex- 


certainiug  the  net  rateable  value  of  property 
assessable  to  the  poor-rate,  an  allowance  is  made 
for  rates  and  taxes.  And  such  allowance  ought 
to  be  made  upon  the  net  rateable  value  after  the 
rates  and  taxes  themselves,  in  addition  to  all 
other  proper  allowances,  have  been  deducted. 
Ti/ne,  Improrcvient  Cojnmissioners  v.  Chirton 
QChurchwardcm),  32  L.  J.,  M.  C.  192 ;  6  L.  T. 
489. 

The  payment  by  the  landlord  of  water  rent 
for  water  supplied  to  a  house  (such  supply  and 
payment  being  optional)  does  not  entitle  the 
occupier  to  a  deduction  in  respect  thereof  as 
being  an  expense  necessary  to  maintain  the 
premises  in  a  state  to  command  the  rent.  Brg, 
V.  Bihfm  COrersecrs),  1  L.  R.,  Q.  B.  18 ;  35 
L.  J.,  M.  C.  73  ;  12  Jur.,  N.  S.  139 ;  13  L.  T. 
327  I  14  W.  R.  83  ;  6  B.  &  S.  908. 

By  a  local  act  it  is  provided  that  the  owner  of 
every  tenement  assessed  to  the  poor-rate  at  any 
annual  sum  under  61.  10^.,  the  said  sum  to  be 
ascertained  according  to  the  provisions  of  the  6 
&  7  Will.  4,  c.  96,  s.  1,  shall  be  rated  to  and  pay 
the  poor-rates ;  but  that  in  all  cases  where  the 
owner  is  so  liable  to  be  rated,  he  may  compound 
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for  the  same  by  the  paymeot  of  a  reduced  rate, 
whether  such  tenement  be  occupied  or  not ;  in 
which  case  he  shall  pay  one-half  of  the  rates 
only  : — Held,  that  an  owner  so  compounding  is 
entitled  to  the  same  deductions  as  might  be 
claimed  by  the  tenant  in  whose  place,  for  i-ating 
purposes,  he  stands,  and  that  the  amount  is  not 
to  be  R'gulated  by  the  sum  actually  paid  by  him. 
Meg.  T.  Difddy  1  L.  R.,  Q.  B.  16  :  12  Jur.,  N.  S. 
159  ;  6  B.  &  S.  903  ;  K  C,  nom.  Mtg.  v.  JJiUtim 
(^Ocerxeers),  35  L.  J.,  M.  C.  97. 

The  owner  and  occupier  of  lands  situate  in  a 
level  >vithin  the  jurisdiction  of  a  commission  of 
sewers,  being  rated,  claimed  deductions  :  first,  in 
respect  of  the  general  sewers  tax  ;  secondly,  in 
respect  of  the  amount  at  which  he  was  taxed  for 
the  maintenance  and  cleansing  of  the  sewers  in 
the  level ;  and,  thirdly,  in  respect  of  the  sum 
annually  expended  by  him  in  the  maintenance 
and  repair  of  a  floodgate,  sluice  and  gate  upon 
his  own  lands  ;  and,  fourthly,  in  respect  of  the 
expenses  of  keeping  in  repair  a  sea-wall : — Held, 
that  he  was  entitled  to  the  deductions  claimed. 
Reg.  V.  Uall  Dare.  5  B.  &  S.  785  ;  34  L.  J.,  M.  C. 
17  ;  11  Jur.,  N.  S.  59  ;  10  L.  T.  301 ;  13  W.  R.  70. 

In  rating  land  liable  to  sewers  rate,  the 
amount  of  such  rate  must  he  deducted  from  the 
valuation.  Rex  v.  Adames,  1  N.  &  M.  662  ;  4 
B.  &  Ad.  61. 

Under  an  act  for  the  embanking  and  draining 
a  district  consisting  of  several  parishes,  an  an- 
nual rate  was  imposed  on  the  district,  and  lands 
occupied  by  A.  were  rated  at  a  certain  propor- 
tion yearly.  The  rate  by  the  act  was  expressly 
made  a  landlord's  tax,  and  A.'s  landlord  had 
accordingly  always  paid  the  amount.  The  whole 
rate  under  the  act  was  necessary  for  and  was 
spent  in  each  year  in  maintaining  the  drainage 
works.  Without  such  drainage  works  the  land 
occupied  by  him  would  have  been  under  water  at 
certain  seasons,  and  the  annual  value  would  have 
been  considerably  diminished  : — Held,  that  in 
assessing  him  to  the  poor-rate,  a  deduction  was 
t<i  be  allowed  under  6  &  7  Will.  4,  c.  96,  s.  1,  in 
re>i>ect  of  the  drainage  rate,  as  an  expense  Ticces- 
sary  to  maintain  the  land  in  a  state  to  command 
the  rent,  Jlvg,  v.  CraiuMhoroufjh  Union  AsxcftH- 
mrnt  Ommittee,  7  L.  It.,  Q.  B.  64  ;  41  L.  J.,  M.  C. 
1  ;  20  W.  R.  250. 

A  rate  upon  the  Hull  Dock  Company  to  the 
full  amount  of  their  profits,  without  regard  to 
the  amount  of  poor-rates  with  which  they  are 
chargeable,  is  bad.  B^x  v.  TIuU  Dock  Comjmrnj. 
5  D.  &  R.  359  :  3  B.  &  C.  516. 

The  income-tax  which  a  tenant  would  have  to 
pay  on  his  net  profits  after  payment  of  his  rent 
w  not  an  allowable  deduction.  lirg.  v.  St.  Gilr*, 
Cambcrtcell,  14  Q.  B.  571  ;  19  L.  J.,  M.  C.  129  ; 
14  Jur.  519. 

e.  Biffht  of  Tenant  to  Deduct  firom  Bent. 

Asfessment  of  Landlord — ^Neeeiaity  of.] — A 
local  act  for  the  parish  of  Marylebone  makes 
the  occupiers  of  houses  liable  to  be  assessed 
to  parochial  rates.  The  lessor,  landlord,  owner, 
or  proprietor  of  houses  let  out  in  parts  shall 
be  deemed  the  occupier,  and  be  liable  to  the 
payment  of  rates ;  and  every  person  renting 
or  occupying  any  such  part  shall  be  liable  and 
compellable  to  pay  sucn  rates,  and  may  deduct 
the  same  out  of  the  next  or  any  other  rent  due 
to  such  lessor,  &c.  : — Held,  that  to  render  the 
occupier  of  part  liable  to  pay,  and  to  enable  him 


to  deduct  the  rates  for  the  whole  of  the  house, 
the  landlord  must  be  assessed  to  the  rates. 
Lobhan  v.  Cook,  3  H.  &  N.  238  ;  27  L.  J.,  M.  C. 
254. 

Arrears  Leviable  on  present  Occnpiera.] — 
Rates  charged  by  act  of  parliament  upon  laud, 
but  which  the  occupiers  are  to  pay,  retaining  the 
same  out  of  their  rent,  and  not  paying  more  than 
the  rent  which  shall  from  time  to  time  become 
due  from  them,  anil  leviable  by  distress  on  the 
occupier  neglecting  to  pay  them,  are,  if  left  un- 
paid by  outgoing  tenants  (in  the  absence  of  any 
remedy  either  against  the  owners  or  against 
occupiers  who  may  have  left  the  rates  unpaid, 
or  of  any  provision  for  a  different  course),  levi- 
able on  the  present  occupier  to  the  amount  of 
any  rent  becoming  due  on  any  current  reserva- 
tion. MattiMm  v.  Hart,  14  C.  B.  357 ;  2  C.  L. 
R.  314  ;  23  L.  J.,  C.  P.  108  ;  18  Jur.  380. 

An  act  directed  that  landloRls  should  allow 
their  tenants  half  the  gaol  rate  : — Held,  that  a 
rate  was  bad  which  the  commiSvSioners  made  on 
the  parishionei^  long  subsequently  to  the  parish 
being  rated  by  the  county,  and  by  which  they 
collected  more  than  was  required,  though  they 
carried  the  overplus  to  the  poor-rate,  because 
it  tended  to  charge  the  landlords  beyond  what 
they  were  obliged  to  pay,  and  occupiers  of  land 
who  were  not  so  at  the  time  the  parish  was 
rated.  Cortis  v.  Kent  WaterworlM  Company^  7 
B.  &  C.  314. 

In  the  Caie  of  Mines.] — A  lease  of  an  iron 
mine  made  before  the  passing  of  the  Rating  Act, 
1874  (37  &  38  Vict.  c.  54),  contained  a  covenant 
by  the  lessee  to  "  pay  or  cause  to  be  paid  all 
manner  of  taxes,  rates,  assessments,  charges,  and 
impositions  whatsoever,  parliamentary  or  pa- 
rochial, which  now  are  or  which  shall  at  any 
time  or  times  hereafter  during  the  continuance 
of  this  demise  be  taxed,  rated,  charged,  assessed, 
or  imposed  upon  the  said  demised  mines  and 
promises,  the  landlord's  property-tax  only  ex- 
cepted :  " — Held,  that  the  lessee  had  not  "spe- 
cifically contracted"  to  pay  the  whole  of  the 
poor-rate  on  the  mine,  in  the  event  of  the  aboli- 
tion of  its  exemption  from  the  poor-rate,  within 
37  &  38  Vict.  c.  54.  s.  8.  Chaloner  v.  Bolckow^ 
3  App.  Cas.  933 ;  47  L.  J.,  Q.  B.  562  ;  39  L.  T. 
134  ;  26  W.  R.  541.  Affirming  2  Q.  B.  D.  286  ; 
46  L.  J.,  Q.  B.  435— C.  A. 

The  exception  in  s.  8  of  37  &  38  Vict.  c.  54,  to 
the  right  of  a  tenant  of  a  mine  to  deduct  one- 
half  of  the  rate  newly  imposed  by  that  act,  and 
paid  by  him,  from  the  rent  payable  to  his  lessor, 
namely,  "  unless  he  has  specifically  contracted 
to  pa}'  such  rate  in  the  event  of  the  abolition  of 
the  exemption,"  does  not  take  effect  in  favour  of 
the  lessor,  unless  the  lease  has  in  terms  antici- 
pated the  im^wsition  of  this  new  liability  and 
thrown  it  upon  the  tenant ;  and  a  covenant  to 
pay  the  rent,  "  free  of  and  from  all  rates,  taxes, 
tithe  rent-charges,  expenses  and  deductions 
whatsoever,  parliamentary,  parochial,  or  of  any 
other  nature,"  will  not  deprive  the  tenant  of  his 
right  to  make  the  deduction  given  by  the  above 
section.  Devon*hlre  (^Duke)  v.  Barrow  Mcemat'tte 
Steel  Comjfany,  46  L.  J.,  Q.  B.  96.  Affirmed, 
2  Q.  B.  D.  286  ;  46  L.  J.,  Q.  B.  435  ;  36  L.  T. 
355  ;  25  W.  R.  469— C.  A. 

Costs  within  <<  all  Taxes,  Bates,"  fto.]— By  a 
local  act,  the  commissioners  appointed  thereby 
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were  authorized  to  pave  and  flag  footways,  and 
the  costs  thereof  were  to  be  paid  by  the  tenants 
or  occupiers  of  the  houses  next  adjoining,  in  de- 
fault whereof  they  were  to  be  recovered  by  dis- 
tress. Another  clause  empowered  the  tenant  to 
deduct  the  costs  so  paid  by  him  out  of  the  rent : 
— Held,  that  this  charge  was  within  the  terms 
of  a  covenant  in  a  lease  subsequently  made, 
whereby  the  tenant  covenanted  to  pay  all  taxes, 
rates,  duties,  levies,  assessments,  and  payments 
whatever,  which  were,  or  during  the  term  might 
be,  rated,  levied,  assessed,  or  imposed  on  the 
premises.  Payne  v.  Jlurridge,  12  M.  &  W.  727  ; 
13  L.  J.,  Ex.  191. 

2.  On  Pbomotees  op  Companies. 

The  Metropolitan  Board  of  Works  are  pro- 
moters within  the  Lands  Clauses  Act,  1845,  s. 
133,  and  may  be  liable  for  an  action  in  respect 
of  any  deficiency  in  the  poor-rate  caused  during 
the  construction  of  their  works  by  their  acquisi- 
tion of  rateable  land  in  a  parish.  Wheeler  v. 
MetropolUan  Board  of  Works,  4  L.  R.,  Ex.  703  ; 
38  L.  J.,  Ex.  165  ;  20  L.  T.  984. 

S.  133  applies,  if  it  appears  that  the  works, 
when  constructed,  may,  in  part  or  in  whole,  be 
the  subject  of  beneficial  occupation.    Ih, 

Under  the  Lands  Clauses  Act,  1845,  s.  133,  the 
promoters  of  the  undertaking  are  not  liable  to 
be  assessed.  London  QMayor}  v.  St,  Andrew's, 
Holbom,  2  L.  R.,  C.  P.  574  ;  30  L.  J.,M.  C.  95  j 
16  L.  T,  665  ;  15  W.  R.  928. 

3.  Ceown,  Government,  and  Public 
Property. 

Exemption  of  Crown  Property.] — The  posses- 
sions of  the  crown  are  not  rateable.  Amherst 
(Lord)  V.  Somers  (Lord),  2  T.  R.  372. 

The  royal  palaces  are  not  rateable  ;  but  where 
the  site  of  a  palace  is  demised  to  a  subject  for  a 
permanent  interest,  the  grantee  who  occupies 
is  rateable,  Portland  (Duke)  v.  St.  Margaret's, 
Westminster,  Cald.  3,  n. ;  Bott's  P.  L.  131. 


House  of  Lords.] — The  statutes  which 


authorize  assessments  for  relief  of  the  poor  are 
silent  as  to  the  crown.  Hence  the  crown  is  sub- 
ject to  no  poor-rate.  To  this  immunity  a  wide 
signification  is  ascribed  ;  for  not  only  are  the 
palaces  of  which  her  Majesty  is  in  actual  occu- 
pation deemed  free  from  assessment,  but  even 
the  House  of  Lords  is  exempt  on  the  ground 
that  it  is  regal.  Leith  Harbour  Commissioners 
V.  Poor  I?iS2^ectors,  1  L.  R.,  H.  L.  (Sc.  App.)  17. 


CK>Ternment  Offices.] — So  likewise  govern- 


ment offices,  as  the  Post-omce,  the  Horse  Guards 
and  the  Admiralty,  simply  because  they  are  in 
the  service  of  the  crown.    lb. 


National  Gallery.]— The  National  Gallery 


in  Trafalgar-square  is  not  rateable.  lieff.  v.  Shee, 
3  G.  &  D.  80  ;  4  Q.  B.  2  ;  12  L.  J.,  M.  C.  53, 186  ; 
7  Jur.  810. 

Nor  the  Museum  of  Practical  Geology.  Be  la 
Beche  V.  St.  James,  Westminster  (Vestrymen, 
Jj-c.).  4  KI.  &  Bl.  385  ;  24  L.  J.,  M.  C.  74  ;  1  Jur., 
N.  S.  375. 


Barracks    and  Buildings.] — A  building 


intended  to  be  the  dep6t  and  storehouse  for  the 
arms  and  accoutrements  of  the  London  Militia, 


which  are  the  property  of  the  crown,  is  within 
the  exemption  in  18  &  19  Vict.  c.  122,  s.  6,  as  a 
building  employed  for  her  Majesty's  use  or  ser- 
vice, though  it  is  erected  by  the  commissioners 
of  lieutenancy  for  London,  under  the  superin- 
tendence of  their  architect,  and  when  completed 
will  be  their  property.  Reg.  v.  Jay,  8  El.  &  BI. 
469.  S.  C,  nom.  Jay  v.  Hammon,  27  L.  J.,  M.  C. 
25;  4Jur.,N.  S.407. 

Property  devoted  to   public  Purposes.] — To 

exempt  property  from  poor-rates  as  being  de- 
voted to  public  purposes,  it  is  not  sufficient  that 
it  produces  no  benefit  to  the  occupiers  indi- 
vidually, and  that  the  occupation  is  in  some 
degree  beneficial  to  the  whole  public,  yielding 
additional  benefit  also  to  a  limited  district  or 
community ;  the  benefit  must  be  exclusively 
public.  Meg.  v.  Harrowgate  (Commissioners), 
15  Q.  B.  1012  ;  4  New  Sess.  Caa.  319 ;  20  L.  J., 
M.  C.  25  ;  15  Jur.  422. 

The  43  Eliz.  c.  2,  is,  in  its  provisions,  general 
and  inclusive,  and  no  other  principle  applying  to 
create  an  exemption  from  those  provisions  all 
property  capable  of  beneficial  occupation,  and 
which,  if  let  to  a  tenant  would  be  capable  of  pro- 
ducing rent,  is  liable  to  be  rated,  though  in  the 
hands  of  tnistees  who  occupy  it  under  acts  of 
parliament  for  the  maintenance  of  works  de- 
clared to  be  beneficial  to  the  pubhc,  though 
such  trustees  derive  no  benefit  from  the  occupa- 
tion, and  though  the  revenues  arising  from  such 
occupations  are  exclusively  applied  to  the  main- 
tenance of  the  works.  Mersey  Bocks  and  Har- 
bour Board  Ti'ttstees  v.  Cameron,  11  H.  L.  Cas. 
443  ;  20  C.  B.,  N.  S.  56  ;  35  L.  J.,  M.  C.  1  ;  11 
Jut.,  N.  S.  746  ;  12  L.  T.  643  ;  13  W.  R.  1069. 

Trustees  cannot  rely  upon  the  mere  circum- 
stance of  their  being  trustees,  and  so  not  en- 
titled to  any  personal  advantage  fix)m  the  pro- 
perty vested  in  them,  for  the  purpose  of  shewing 
that  they  are  not  occupiers  of  lauds  and  houses 
within  a  parish,  and  therefore  that  they  are  ex- 
empted from  being  rated  to  the  poor-rate.  Beg. 
V.  BirkcnJiead  Bocks  (Trustees),  2  El.  &  Bl. 
148  ;  21  L.  J.,  M.  C.  209  ;  17  Jur.  162. 

A  statute  which  vests  property  in  trustees  for 
purposes  of  public  advantage,  and  authorizes 
the  trustees,  for  the  maintenance  of  the  property 
and  such  purposes,  to  levy  tolls  upon  such  por- 
tions of  the  public  as  may  use  the  property, 
does  not  thereby  exempt  the  trustees  from  the 
liability  to  be  rated  ;  such  exemption  can  only 
arise  from  the  use  of  express  negative  words,  or 
by  necessary  implication  from  other  words  in 
the  statute,  amounting  to  a  prohibition  to  apply 
the  tolls  to  the  payment  of  poor-rates.    Jb, 

Beceipt  of  Tolls.] — The  commissioners 

of  works  and  buildings  were  empowered  to  con- 
struct a  bridge  at  Chelsea,  and  to  borrow  money 
from  the  Treasury  on  an  assignment  of  the  tolls. 
The  commissioners  were  authorized  to  take 
tolls,  which  were  to  be  applied  in  payment  of 
the  expenses  of  the  bridge,  then  in  repayment  of 
the  sum  bori'owed,  and  when  that  had  been  re- 
paid there  was  to  be  no  toll  charged  for  foot  pas- 
sengers. There  was  no  ultimate  appropriation 
of  any  surplus  : — Held,  that  the  commissioners 
were  not  liable  to  be  rated,  as  they  were  in  oc- 
cupation of  the  bridge  as  servants  of  the  crown, 
deriving  themselves  no  benefit  from  the  receipt 
of  the  tolls.  Beg.  v.  McCann,  3  L.  R.,  Q.  B. 
141 J  37  L.  J.,  M.  C.  2.")  J  17  L.  T.  643 ;  16  W,  R. 
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397  ;  9  B.  &  S.  33.  Affinned,  3  L.  R.,  Q.  B.  677  ; 
37  L.  J.,  M.  C.  123  ;  19  L.  T.  115 ;  16  W.  R.  985. 
TrusteeB  of  a  market,  under  a  local  act  were 
held  rateable  for  a  market  site  occupied  by  them 
aud  for  which  they  received  the  tolls,  although 
there  was  no  surplus  profit  after  paying  the 
annual  expenses  and  interest  on  the  mortgages 
charged  thereon.    Reg.  y.  BadeocJt^  6  Q.  B.  787  ; 

1  New  Sess.  Cas.  543  ;  14  L.  J.,  M.  C.  58  ;  9  Jur. 
230. 

Lease   of  Property.] — ^An  act   having 

Tested  the  aftermath  of  a  meadow  in  trustees 
for  the  burgesses  and  principal  householders  of  a 
town,  freed  from  all  other  interests  in  the 
6.ime,  with  power  to  let  the  same  or  any  part 
or  part^  annually  to  any  person  or  persons  for 
the  best  rent,  and  also  to  let  it  in  pastures  for 
horses,  cattle  and  sheep  to  different  persons,  at 
sach  rates  and  subject  to  such  regulations  as  the 
tiustees  should  appoint ;  or,  by  writing  under 
their  hands  and  seals  to  demise  the  same  for  a 
term  of  years,  and  that  the  lents  and  profits 
should,  after  payment  of  all  charges,  be  divided 
bj  the  trustees  amongst  the  objects  of  the  trust : 
— Held,  that  the  trustees  not  having  let  the 
aftermath  to  any  persons  for  auy  certain  term,  or 
in  any  certain  proportions,  but  having  let  it  out, 
as  it  was  called,  in  pastures  at  so  much  a  head  for 
horses,  cattle,  and  sheep,  to  various  persons, 
must  themselves  be  taken  to  be  the  occupiers  of 
the  land,  and  were  consequently  rateable  for 
the  same.  Rex  v.  Tewkesbury  (^Burgesses'),  13 
East,  155. 

Where  A.  demised  a  messuage  to  trustees,  for 
the  maintenance  of  a  schoolmaster  for  teaching 
children  residing  in  a  parish,  who  was  to  teach 
without  a  fee,  and  expressed  his  desire  "  that 
the  parish  would  exempt  the  messuage  from 
the  payment  of  all  rates,"  and  the  parish  had  had 
the  use  of  the  school  for  125  years,  and  had,  up 
to  that  date,  exempted  the  property  from  rates, 
the  messuage  being  beneficially  occupied,  and 
the  rent  paid  to  trustees  for  the  use  of  the  school- 
master : — Held,  that  the  property  was  rateable  ; 
and  that,  supposing  that  the  devise  had  been  en- 
tirely for  the  benefit  of  the  poor,  which  it  was 
not,  and  that  the  desire  expressed  by  the  tes- 
tator amounted  to  a  condition,  it  was  a  condition 
which  the  law  would  not  allow.     Reg,  v.  JSllis, 

2  D.,  N.  S.  361 ;  12  L.  J.,  M.  C.  20  ;  7  Jur.  108. 
Held,  also,  that  the  previous  inhabitants  of 

the  parish  had  no  power  to  bind  their  successors 
to  exempt  the  property  from  rates  ;  and  that 
the  time  during  which  no  rate  had  been  paid  did 
not  affect  the  question.     lb. 

Property  owned  by  Local  Boards.] — A  corpora- 
tion was  by  their  town  council  constituted  a  local 
board  of  health  of  a  district  co-extensive  with 
the  borough.  The  local  board  occupied  a  yard 
within  the  borough  in  a  parish,  solely  for  the 
purposes  of  repairing  the  highways  in  the  dis- 
trict of  which  they,  as  local  board,  were  sur- 
veyors. The  parish  was  partly  not  within  the 
borough  : — Held,  that  the  local  board  of  health 
was  rateable  in  the  parish,  as  occupiers  of  the 
yard  ;  their  occupation  not  being  for  such  public 
purposes  as  to  exempt  them  from  rateability. 
Reg.  Y.  Xingston-upon-Uull  (Justices),  4  EL 
&  BL  29 ;  23  L.  J.,  M.  C.  183  ;  18  Jur.  899. 


Sewers.] — The   Metropolitan  Board  of 


sewers  and  works  for  the  improvement  of  the 
main  drainage  of  the  metropolis.  The  sewers, 
except  at  the  pumping  stations,  passed  under 
the  highways  of  the  metropolis,  or  under  land 
on  which  the  board  had  no  property.  The  pump- 
ing stations  were  erected  upon  land  the  property 
of  the  board,  but  were  used  solely  as  part  of  the 
main  drainage  scheme.  The  board  was  also  in 
occupation  of  a  wharf,  lay-by  for  barges,  tram- 
ways, engine-houses,  coal  sheds  and  dwelling- 
house,  all  of  which  were  occupied  for  the  pur- 
poses of  the  main  drainage  scheme.  The  board 
derived  no  pecuniary  advantage  from  the  sewers 
and  other  drainage  works,  but  the  whole  was 
maintained  out  of  funds  raised  by  a  rate  made  in 
pursuance  of  the  statutes : — Held,  that  the 
sewers  were  not  rateable,  on  the  ground  that 
they  were  not  the  subject  of  a  beneficial  occu- 
pation ;  but  that  the  rest  of  the  property  had 
an  occupation  value,  and  the  board  was  rateable 
in  respect  of  them,  as  there  was  nothing  in  the 
statutes  exempting  them  from  rateability.  Reg. 
V.  Metropolitan  Board  of  Works,  4  L.  R.,  Q.  B. 
15  ;  38  L.  J.,  M.  C.  24  ;  17  W.  R.  1094. 

The  Metropolitan  Board  of  Works  constructed 
sewers  on  an  embankment  in  a  parish,  and 
erected  a  pumping  staticm  and  other  works, 
forming  part  of  the  main  drainage  scheme. 
The  board  derived  no  pecuniary  advantage  from 
the  sewers  and  other  drainage  works,  and  the 
whole  were  maintained  out  of  funds  raised  by 
a  rate  made  in  pursuance  of  the  statutes  : — 
Held,  that  the  sewers  were  not  rateable  to  the 
poor-rate,  on  the  ground  that  they  were  not  the 
subject  of  a  beneficial  occupation  ;  but  the  rest 
of  the  property  was  rateable  at  the  value  for 
which  the  same  would  let  to  a  tenant  from  year 
to  year,  supposing  they  were  not  used  for  the 
purpose  of  the  main  drainage  scheme,  but  were 
entirely  disconnected  fi'om  it ;  and  applied  to 
any  other  purpose  for  which  they  might  be 
available.  Matrojtolitan  Board  of  Works  v. 
West  Ham,  6  L.  R.,  Q.  B.  193  ;  40  L.  J.,  M.  C. 
30  ;  23  L.  T.  490 ;  19  W.  R.  246. 


Highways.] — When  land  assessed  to  the 


Works  was  empowered  to  make  the  necessary 


poor-rate  is  taken  for  public  purposes,  the  pro- 
moters, under  the  Lands  Clauses  Act,  1845,  are 
liable,  until  completion  of  the  works,  to  make 
good  all  deficiencies  in  the  poor-rate,  even  in  re- 
spect of  works  such  as  public  highways,  which 
can  never  become  assessable.  Strattim  v.  Metro^ 
politan  Board  of  Works,  10  L.  R.,  C.  P.  76  ; 
44  L.  J.,  M.  C.  33  ;  31  L.  T.  673  ;  23  W.  R.  447. 
By  the  Thames  Embankment  Act,  1863  (26 
&  27  Vict  c.  75),  the  Metropolitan  Board  of 
Works  was  authorized  to  construct  an  embank- 
ment on  the  right  hank  of  the  Thames,  new 
streets  and  other  works  in  a  parish.  By  s.  14, 
when  the  roadway  and  new  streets  respectively 
were  completed,  of  which  completion  a  certificate 
signed  by  the  chairman  of  the  board  was  to  be 
conclusive  evidence,  the  same  with  the  power  of 
rating  the  hereditaments  within  the  same  re- 
spectively, were  to  be  under  the  jurisdiction  of 
the  same  persons  as  the  other  streets  in  the 
parishes  in  which  the  same  were  situate. 
The  Thames  Embankment  Act,  1863,  also  in- 
corporated the  Lands  Clauses  Act,  1845,  s.  133, 
which  enacts,  that  ''if  the  promoters  of  the 
undertaking  become  possessed,  by  virtue  of  this 
or  the  special  act,  or  any  act  incorporated 
therewith,  of  any  lands  liable  to  be  assessed  to 
the  poor-rate,  they  shall,  from  time  to  time, 
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until  the  works  shall  be  completed  and  assessed 
to  such  poor-rate,  be  liable  to  make  good  the  de- 
ficiency in  the  several  assessments  for  poor-rate 
by  reason  of  such  lands  havinp:  been  taken  or 
used  for  the  purpose  of  the  works,  and  such  de- 
ficiency shall  be  computed  according  to  the 
rental  at  which  such  lands  with  any  building 
thereon  were  rated  at  the  time  of  the  passing  of 
the  special  act,  and  on  demand  of  such  defi- 
ciency, the  promoters  of  the  undertaking  or  their 
treasurer  shall  pay  all  such  deficiencies  to  the 
collector  of  the  assessments  respectively."  The 
board  in  1866  proceeded  ^vith  the  execution  of 
the  works,  and  took  various  lands  in  a  parish. 
On  the  nth  of  May,  1870,  the  chairman  certi- 
fied that  the  roadway  and  new  streets  were 
completed  :— Held,  that  the  board  was  liable  to 
pay  the  deficiency  in  poor-rates  on  lands  taken 
by  them  under  the  powers  and  for  the  purposes 
of  the  Thames  Embankment  Act  up  to  the  llth 
of  May,  1870,  and  that  the  church wai-dens  and 
overseers  of  the  parish  could  enforce  payment  in 
a  lump  sum  of  the  arrears  of  the  deficiency  in  the 
poor-rate  up  to  that  date.      lb. 

Prisons— TTse  of  Corn-mill  and  Tread-mill.]— 

The  justices  of  the  West  Riding  of  Yorkshire 
were  assessed  as  occupiers  of  a  corn-mill,  tread- 
mill, rooms,  work-rooms  and  warehouse,  which 
were  within,  and  formed  part  of  the  house  of 
correction.  The  tread-mill,  and  the  corn-mill  to 
which  it  was  annexed,  were  maintained  for  the 
employment  of  the  prisoners,  and  com  was 
ground  partly  for  hire,  but  chiefly  for  consump- 
tion in  the  gaol.  The  work-rooms  and  warehouses 
were  used  exclusively  for  the  prisoners  to  work 
in,  principally  for  the  use  and  repair  of  the  gaol, 
and  in  a  small  proportion  for  hire  :— Held,  that 
the  justices  were  not  rateable.  Bea.  v.  Shenherd 
1  Q.  B.  170 ;  4  P.  &  D.  534  ;  5  Jur.  432. 

OoTornor'S  House  and  other  Parts  of 


Building.]— The  governor  was  rated  for  a  house 
and  garden  in  the  gaol.  He  occupied  nine  apart- 
ments ;  he  was  obliged,  by  the  rules,  to  reside 
within  the  walls,  and  the  accommodation  pro- 
vided for  him  was  not  more  than  was  necessary 
and  convenient.  His  family  used  the  garden  as 
a  pleasure-garden,  by  permission  of  the  justices, 
but  it  was  not  specially  appropriated  to  their 
use,  the  area  being  essential  to  the  health  of  the 
prisoners  :— Held,  that  he  was  not  rateable.    Ih, 

The  ofiiccrs  and  matrons  of  a  gaol  are  not  rate- 
able, though  they  occupy  distinct  dwellings 
within  the  wall,  if  it  is  their  duty  to  reside  in 
the  gaol,  and  tbe  accommodation  provided  for 
them  is  not  more  than  is  necessary  for  the  dis- 
charge of  their  respective  oftices.    Ih, 

Land  and  buildings  were  rented  by  the  directors 
of  convict  prisons  from  the  duchy  of  Cornwall, 
to  be  used  as  an  establishment  for  convicts.  The 
land  was  cultivated,  and  the  produce  of  it  was 
consumed  in  the  establishment,  or  sold,  and  the 
profits  applied  to  the  service  of  the  prison  expen- 
diture. The  buildings  consisted  of  a  prison  and 
a  governor's  house  within  the  prison  walls  ;  also 
residences  at  some  little  distance  from  the  prison, 
and  not  connected  with  it  by  any  boundary  wall 
or  otherwise,  occupied  by  the  meclical  officer,  the 
chaplain  and  other  persons  employed  in  the 
prison.  These  houses  were  allotted  to  the  officers 
as  their  official  residences;  in  some  cases  rent 
was  paid  ;  in  others  the  value  of  the  occupation 
was  taken  into  account  in  the  amount  of  wages 


1  paid.  Part  of  the  building  within  the  walls  was 
occupied  as  a  canteen  for  the  sale  of  beer  to  the 
officers  of  the  prison,  and  part  of  the  buildings 
outside  the  walls  was  occupied  by  a  grocer,  who 
supplied  the  residents  within  the  walls,  and  other 
customers.  The  governor  had  a  ooach-house  and 
more  stabling  than  was  necessary  for  the  dis- 
charge of  his  duties  : — Held,  that  the  prison  and 
the  governor's  house  were  exempt,  with  the  ex- 
ception of  so  much  in  the  governor's  occupation 
as  was  found  to  be  Ixjyond  what  was  necessary 
for  the  discharge  of  his  duties.  Ganibier  v. 
Lydford  ^Overseers'),  3  El.  &  Bl.  346  ;  2  C.  L.  R. 
951  ;  23  L.  J.,  M.  C.  69  ;  18  Jur.  352. 

Held,  also,  that  the  land  used  for  the  employ- 
ment of  the  convicts  was  rateable.    lb. 

Held,  also,  that  the  official  residences  without 
the  walls  were  rateable.    lb. 

Held,  also,  that  the  canteen  and  the  grocer's 
shop  were  rateable.    lb. 

Three  houses  situate  beycJnd  the  actual  wall  of 
a  county  gaol,  but  within  its  precincts,  were 
approprriated  to  the  occupation  of  the  governor 
and  of  two  of  the  warders  of  the  gaol  respectively, 
and  they  inhabited  these  houses  solely  as  officers 
of  the  gaol.  The  house  of  the  governor  had  an 
internal  communication  with  the  gaol,  but  the 
other  houses  had  no  communication  with  it,  ex- 
cept by  means  of  the  principal  entrance  of  the 
gaol  : — Held,  that  the  occupier  of  each  of  these 
houses  was  exempt  from  liability  to  be  assessed 
to  the  poor-rate,  on  the  ground  that  the  houses 
were  virtu all}'^  part  and  parcel  of  the  gaol.  Beds 
{Justices)  v.  St.  Paul,  Bedford,  7  Kx.  650  ;  21 
L.  J.,  M.  C.  224. 

Assize  Courts  and    Police   Buildings.]  —  So 

buildings  occupied  for  the  county  police  and  the 
county  assize  courts,  being  in  the  occupation  of 
the  crown  for  public  pury)oses,  are  exempt.  B/g. 
V.  St.  Martin's,  Lrhesfcr,  2  L.  R.,Q.  B.  493  ;  36 
L.  J.,  M.  C.  99  ;  16  L.  T.  625  ;  15  W.  R.  1096  ;  8 
B.  &  S.  536. 

By  a  local  act  the  magistrates  of  a  county 
were  empowerc<l  to  build  assize  courts,  and  to 
let  them  for  other  purposes;  they  accordingly 
let  them  to  the  borough  magistrates  to  be  used 
as  courts  of  quarter  sessions,  and  made  a  net 
profit  on  such  letting,  after  deducting  the  ex- 
penses incurred  thereby  : — Held,  that  they  were 
rateable  in  respect  of  the  profit  so  made.  Lan- 
eashirc  {Justiees)  v.  Clicetham  {Overseers),  3 
L.  R.,  Q.  B.  14  ;  37  L.  J.,  M.  C.  12  ;  16  W.  R. 
124  ;  8  B.  &  S.  548. 


Jndges'  Lodgings.]— By  a  local  act  certain 


buildings  were  vested  in  the  justices  of  a  county, 
to  permit  and  suffer  all  the  courts  of  assize, 
sessions  and  otbei-s,  to  be  holdcn  there,  and  also 
to  permit  the  courts,  and  the  lodgings  provided 
for  the  judges  of  assize,  to  be  used  and  enjoyed 
for  the  purposes  for  which  the  same  might  be 
designed.  The  buildings  were  supported  by  the 
county  at  large,  and  the  justices  were  authorized 
to  let  the  buildings  when  not  used  for  county 
purposes.  A  quantity  of  plate  and  wine,  the 
former  paid  for  by  the  county,  the  latter  by  sub- 
scriptions amongst  the  magistrates,  was  kept  in 
that  part  of  the  buildings  used  as  the  judges' 
lodgings  during  the^  assizes,  and  the  plate  was 
used  by  the  judges,  and  by  the  magistrates  at 
sessions  ;  the  wine  was  used  by  the  latter  exclu- 
sively. There  were  also  sleeping-rooms  at  this 
building,  which  were  used  by  the  magistrates 
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dariag  the  sessions  : — Held,  that  as  the  buildings 
were  vested  in  the  justices  at  large  for  public 
purposes  only,  a  beneficial  occupation  of  them 
bj  certain  of  tiie  number  did  not  make  the  whole 
body  rateable.  Reg,  v.  Worcestershire  {Justices), 
3  B.  &  D.  8 ;  11  A.  &  B.  267  ;  1  Am.  &  H.  80 ;  3 
Jur.  1050. 

County  Court— Oconpation  by  Treaiurer.] — ^A 
traosarer  of  a  county  court  was  lessee  under  9  & 
10  Vict.  c.  95,  8.  48,  of  a  building  used  for  the 
conrt-honses,  and  for  other  purposes  of  the  act 
ezclusiTely :— Held,  that  neither  the  treasurer 
nor  any  one  else  had  such  an  occupation  of  the 
building  as  to  be  liable  to  poor-rates.  Mea,  v. 
Manchester  (^Overseers),  3  El.  &  Bl.  336  ;  2  C.  L. 
B.  974  ;  23  L.  J.,  M.  C.  48  ;  18  Jur.  267. 

A  building,  leased  by  the  treasurer  as  a  county 
court,  is  not  rateable  to  the  relief  of  the  poor, 
there  being  no  beneficial  occupier  of  it,  nor  any 
profit  derived  from  the  use  of  it  by  any  definite 
class  of  persons.  Meg.  v.  Manchester  {Township 
Oterseers),  3  Bl.  &  Bl.  336  ;  2  C.  L.  R.  974  ;  23 
L.  J.,  M.  C.  48;  18  Jur.  267. 

Oconpation  by  Servants,  Officers  or  Lessees  of 
the  Crown.] — ^A  storekeeper  or  a  porter  em- 
ployed by  the  crown  in  the  public  service, 
occupying  premises  belonging  to  the  crown  for 
the  purpose  of  performing  such  service,  is  not 
rateable  in  respect  of  such  occupation,  although 
it  constitutes  part  of  the  emoluments  of  his 
ofl&ce.  But  if  he  has  an  occupation  of  more  than 
is  reasonably  necessary  for  the  performance  of 
such  service,  he  is  rateable  in  respect  of  the 
excess  and  of  no  more,  Reg,  v.  Stewart^  8  El. 
&  BL  360  ;  27  L.  J.,  M.  C.  81  ;  4  Jur.,  N.  S.  187. 


apartments  : — Held,  that  the  occupiers  by  per- 
mission of  the  crown  were  rateable  in  respect 
of  the  apartments  so  held  by  them.  Reg.  v. 
Po^nsoiihy,  3  Q.  B.  14  ;  1  G.  &  D.713  ;  6  Jur.  642. 


According  to  Profits.] — The  ranger  of  a 


royal  park  is  rateable  for  inclosed  and  cultivated 
lands  in  the  park,  if  he  is  in  the  enjoyment  of  the 
profits  of  those  lands.  Bute  {Earl)  v.  Grhidall, 
2  H.  Bl.  266  ;  1  T,  R.  338. 

But  not  for  the  herbage  and  pannage,  which 
yield  no  profits.    Ih. 


Officers*    Quarters.] — Where    the  com- 


manding officer  in  barracks  had  distinct  apart- 
ments allotted  to  him,  one  in  particular  for 
transacting  the  business  of  the  regiment,  and  the 
others  fitted  up  for  the  accommodation  of  himself 
and  his  family,  who  resided  there  with  him,  con- 
taining a  kitciien,  wash-house  and  coach-house, 
together  with  a  stable,  yard  and  garden  : — Held, 
that  he  was  rateable  for  the  same,  having  a 
beneficial  enjoyment  of  them  beyond  his  neces- 
sary accommodation  as  an  officer  for  the  pur- 
pose of  the  public  service.  Rex  v.  Terrott,  3 
East,  606. 

An  adjutant  having  charge  of  militia  stores, 
under  17  &  18  Vict.  c.  109,  s.  4,  and  occupying, 
for  that  purpose,  premises  provided  for  such 
stores,  under  17  &  18  Vict.  c.  105,  s.  2,  is  rateable 
to  the  poor  in  respect  of  such  occupation  so  far 
only  as  he  has  a  use  of  them  exceeding  what  is 
necessary  for  himself  and  family,  taking  into 
account  his  station  in  life.  Reg,  v.  Fuller^  8  El. 
&  Bl.  366,  n. 


Stables  rented  for  a  Begiment.] — Stables 


rented  by  the  colonel  of  a  regiment,  by  order  of 
When    Excessive.] — In  estimating  the  i  the  crown,  for  the  use  of  the  regiment,  are  not 

rateable  to  the  poor.     Amherst  {Lord^  w .  Somers 
{Lord),  2  T.  R.  372. 


question  of  excess,  the  station  of  the  party  em 
ployed  should  be  taken  into  consideration,  and 
reasonable  accommodation  for  his  family  will  not 
constitute  an  excess.  An  excess  which  is  merely 
tritiing  ought  to  be  disregarded.    lb. 

The  same  rule  applies  to  the  governor  of  a  gar- 
ri:§on  town,  occupying  crown  property  within  the 
town,  though  he  is  also  commanding  ofiiccr  of  a 
military  district  much  more  extensive  than  the 
town.    lb. 

The  rule  is  applicable  though  none  of  the 
duties  are  executed  on  the  premises  occupied. 
lb. 


By  PermisBion  of  the  Crown.] — By  per- 


mission of  the  crown  certain  persons  occupy 
apartments  in  Hampton  Court  Palace,  which 
was  formerly  a  royal  residence,  but  in  which  the 
sovereign  has  ceased  to  reside.  A  housekeeper 
employed  by  the  crown  has  superintendence  of 
other  apartments,  containing  pictures  (which  the 
public  are  allowed  to  see)  and  lumber.  The 
housekeeper  resides  with  her  family  in  the  palace 
for  this  purpose,  and  has  also  the  power  to  enter 
the  apartments  tirst  mentioned.  In  other  respects 
the  occupiers  of  these  have  exclusive  possession 
of  them.  Before  the  entry  of  each  occupier,  his 
apartments  are  put  into  ordinary  repair  by  the 
crown,  but  afterwards  the  occupiers  themselves 
do  such  repairs  as  are  considered  necessary  by 
the  crown  surveyor.  They  reside  there  with  their 
families  and  servants,  providing  their  own  furni- 
ture, and  in  some  instances  (but  without  the 
sanction  or  the  privity  of  the  crown)  have  allowed 
others,  on  payment  of  a  sum  of  money,  to  use  the 


Houses  occupied  by  Postmaster-CtoneraL] 

— Houses,  the  property  of  a  subject,  taken  by  the 
postmaster-general,  and  occupied  as  a  post-office 
for  the  purposes  of  the  Post-office  revenue,  being 
occupied  by  the  servants  of  the  crown  for  public 
purposes,  no  one  is  rateable  in  respect  of  the  oc- 
c upation  of  them.  Smith  v.  Birm higham  ( 6hia r- 
diaTis'),  7  El.  &  Bl.  483  ;  26  L.  J.,  M.  C.  105  ;  3 
Jur.,  N.  S.  769. 


Where  Employee  leases  Premises  to  the 


Crown.] — A.  let  to  the  Inland  Revenue  depart- 
ment, for  their  offices,  five  rooms  of  a  house  in 
his  occupation,  it  being  stipulated  that  the  rent 
was  to  be  90/.  per  annum,  this  sum  to  include 
all  expenses,  namely,  rent,  rates,  taxes,  gas,  wood, 
coals ;  also  providing  a  tnietworthy  person  to 
reside  on  the  premises,  to  keep  clean,  light  fires, 
and  attend  to  the  same.  A.  himself  occupied  the 
shop  as  distributor  of  stamps  for  the  district : — 
Held,  that  the  premises  so  let  and  occupied 
were  not  exempt.  Smith  v.  St.  Michael,  Cam- 
bridge  {Churchiearde^is  and  Overseers^,  30 
L.  J.,  M.  C.  74  ;  7  Jur.,  N.  S.  24  ;  3  L.  T.  687. 

Lessees  of  Crown  Property — ^Actual  Occu- 
piers.]— Gasworks  were  erected  by  the  crown  at 
Aldershot  for  the  use  of  the  camp  there,  and  by 
an  arrangement  with  A.  and  B.,  who  agreed  to 
make  and  supply  gas  to  the  camp  upon  certain 
terms,  a  licence  was  granted  by  the  crown  to 
them  to  use  the  premises  for  seven  years,  for  the 
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purpose  of  enabling  them  to  perform  their  con- 
tract, the  crown  reserving  a  right  to  enter  by  its 
servants  for  certain  purposes  at  all  times,  the 
licence  also  containing  a  stipulation  that  it  should 
be  revocable  at  any  time  by  writing,  and  that 
full  possession  might  thereupon  be  had  without 
any  proceeding  at  law  or  equity.  A.  &  B.  were 
rated  in  respect  of  occupation  of  the  premises  : 
— Held,  that  as  actual  occupiers,  tliey  were 
liable  to  be  so  rated.  Jieg.  v.  Stevens,  12  L.  T. 
491. 

Police-station  —  Occnpatioii    by    Officer.]  — 

Officers  of  the  county  constabulary  under  2  &  3 
Vict.  c.  93,  are  not  rateable  in  respect  of  their 
occupation  of  rooms  in  the  police-office,  in  which, 
by  the  terms  of  their  appointment,  they  are  re- 
quired to  live.  Jl(',g.  V.  St,  MaHin's^  Lriccster^ 
2  L.  R.,  Q.  B.  403  ;  36  L.  J.,  M.  C.  99  ;  16  L.  T. 
625  ;  15  W.  R.  1096  ;  8  B.  &  S.  636. 

Under  3  &  4  Vict.  c.  88,  a  house  was  provided  as 
a  police-station  for  a  district  of  the  county  ;  the 
police  constables  required  to  be  stationed  there, 
resided  in  it,  having  no  more  accommodation  than 
was  necessary  for  the  discharge  of  their  duties,  and 
suitable  for  their  degree  in  lif e ;  a  deduction  was 
made  from  their  wages  as  a  charge  for  rent : — 
Held,  that  the  station  being  occupied  for  a  public 
purpose,  no  one  was  rateable  in  respect  of  it. 
Lancashire  (Just ice fi)  v.  Stretford  (Overaeerf)^ 
El.,  Bl.  &  El.  225  ;  27  L.  J.,  M.  C.  209  ;  4  Jur„ 
N.  S.  1274. 

A  cottage  was  let  by  the  owner  to  the  chief 
constable  of  a  county,  as  yearly  tenant,  at  6Z.  4«. 
per  annum.  This  cottage  the  chief  constable 
underlet  to  one  of  the  county  constabulary ,whom 
he  appointed  and  had  power  to  dismiss,  as  a 
weekly  tenant  at  2*.  per  week  (deducted  from 
his  wages)  as  long  as  he  continued  such  constable, 
or  until  he  should  be  removed  to  another  district, 
determinable  upon  a  week's  notice.  The  constable 
being  assessed  to  the  poor-rate  as  occupier  of  the 
cottage  : — Held,  that  he  was  properly  rated,  there 
being  nothing  in  the  nature  of  the  occupation  to 
create  exemption.  Reg,  v.  JiridgeJumsey  20  L.  T. 
658. 

A  superintendent  of  the  police  for  a  county 
police  division  had  as  his  quarters  a  house,  which 
was  rented  for  him  by  the  county  authorities, 
and  which  he  furnished  ;  his  rent  was  paid  out 
of  the  police  rates,  and  the  amount  deducted 
from  his  salary  as  superintendent.  The  house 
was  liable  to  be  examined  and  its  fitness  reported 
by  one  of  her  Majesty's  inspectore,  and  to  be 
used  for  purposes  connected  with  the  police 
force  as  the  chief  constable  might  direct,  but  no 
room  in  it  was  specially  set  apart  for  any  other 
purpose  than  for  the  use  of  the  superintendent 
and  his  family.  The  house  was  a  quarter  of  a 
mile  from  the  police  station,  within  a  convenient 
distance  of  w^hich  it  was  necessary  that  the 
superintendent  should  reside  for  the  performance 
of  his  duties  ;  and  he  was  compelled  to  live  in  it 
as  long  as  it  was  rented  for  him  by  the  county 
authorities,  but  he  was  liable  to  be  removed  from 
it  at  any  time,  and  from  one  police  division  to 
another : — Held,  that  such  superintendent  was 
rateable  to  the  poor-rate  in  respect  of  such  house, 
as  his  occupation  was  a  beneficial  one,  and  the 
house,  being  no  part  of  the  police  station,  did  not 
come  within  the  recognized  heads  of  property 
which  is  treated  as  crown  property.  The  case 
of   Gamhicr  v.  Lydford  Overseers  (3  El.  k  Bl. 


346)  approved.  Martin  v.  West  Derby  Tlnion^ 
11  Q.  B.  D.  145;  52  L.  J.,  M.  C.  66 ;  31  W.  R.  489 ; 
47  J.  P.  500— C.  A.  See  also  Beg.  v.  St,  MartiaCs, 
Leicester^  ante,  col.  436. 

When  Bateable  at  diminiahed  Value.] — ^The 
gross  estimated  rental  and  rateable  value  of 
buildings  occupied  by  municipal  corporations 
and  other  public  bodies  are  to  be  ascertained 
for  the  purj)ose  of  parochial  assessment  by  re- 
ference to  the  amount  of  rent  which  a  tenant, 
unfettered  as  to  user  and  unrestricted  as  to 
charges,  would  give  if  the  premises  w^ere  in  the 
market,  and  not  by  reference  to  the  annual 
profit,  if  any,  made  or  capable  of  being  made  by 
those  using  the  premises  for  public  purposes. 
Chorlton-upon-Medloch  (Overseers^  v.  Chttrlton 
iGvardians),  51  L.  J.,  Q.  B.  458  ;  47  L.  T.  96; 
46  J.  P.  535. 

When  land  is  used  for  a  public  purpose,  and 
the  occupiers  are  prevented  by  statute  from 
deriving  the  full  pecuniary  benefit  which  it  is 
capable  of  producing,  the  land  is  to  be  rated  to 
the  poor  with  reference  to  the  amount  of  profit 
actually  made,  and  not  with  reference  to  the 
amount  which  might  be  earned  by  the  occupiers 
if  they  were  not  subject  to  restrictions.  Worcester 
(Mayor}  v.  Broitmch  Assessment  Committee, 
2  Ex.  D.  49 ;  46  L.  J.,  M.  C.  241 ;  36  L.  T.  186  ;  26 
W.  R.  336--C.  A. 

A  local  board  of  health  erected  and  occupied 
works  for  the  purpose  of  supplying  the  inhabi- 
tants with  water.   The  works  were  situate  within 
a  parish.    In  orrler  to  benefit  the  inhabitants,  the 
local  board  made  the  scale  of  charges  so  low,  as  to 
leave  a  profit  far  less  than  would  have  accnied 
to  a  company  carrying  on  the  works  as  a  com- 
mercial undertaking.     In  adopting  the  scale  of 
charges  above  mentioned,  the   local  board  in- 
teniled  to  carry    out  those    provisions  of  th« 
Public  Health  Act,  1848,  the   object  of  which 
was  to  insure  a  supply  of  water  at  a  low  price 
for  sanitary  purposes.     The    assessment    com- 
mittee of  the   union,  within  which  the  parish 
was  situate,  by  a  valuation  list  assessed  the  local 
board  at  a  rateable  value  of  1,400^.,  based  upon 
the  amount  which  might  have  been  earned  by  a 
trading  company  carrying  on  the  waterworks  for 
its  own  benefit ;  the  local  board  claimed  to  be 
assessed  at  a  rateable  value  of  5402.,  based  upon 
the  profit  actually  earned  by  them  : — Held,  that 
the  assessment  at  1,400/.  was  wrong,  and  that 
the  local  board  was  liable  to  be  assessed  at  540^. 
only  ;  for  under  the  provisions  of  the   Public 
Health  Act,  1848,  they  could  not  make  rates  of 
an  amount  more  than  sufficient  to  enable  them 
to  maintain  the  waterworks,  and  they  could  be 
lawfully  assessed  only  with  reference  to  the  profit 
actually  earned.    Ih.    Affirming  45  L.  J.,  M.  C. 
81  ;  34  L.  T.  288  ;  24  W.  R.  490. 

4.  Hospitals  and  Charitable 
Institutions. 

Profitable  Land — Charitable  Pnxpose.] — If  land 
and  houses  produce  profit  which  is  not  entirely 
applied  to  purely  charitable  purposes,  the  occu- 
piers are  rateable,  although  they  apply  it  to  pur- 
poses beneficial  to  the  public,  unless  the  benefit 
is  enjoyed  by  all  who  contribute  to  the  poor- 
rate,  and  by  them  exclusively.  Reg,  v.  Temple, 
2  El.  &  Bl.  160  ;  22  L.  J.,  M.  C.  129  ;  17  Jur.  672. 

Occapants  of  Almshouses.] — The  objects  of  a 
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charitable  foundation,  in  the  actual  occupation 
of  the  almshouse  and  lands  for  their  own 
benefit,  in  the  manner  prescribed  by  the  rules 
of  the  institution,  and  liable  to  be  dismissed  j 
for  any  breach  of  such  rules,  are  rateable  in  ' 
respect  of  such  occupation.  liex  v.  Munday^  1 
Eait,  583. 

So,  where  paying  no  rent,  they  are  removable 
at  the  pleasure  of  the  patrons  of  the  charity. 
Hex  V.  Green,  9  B.  &  C.  203  ;  4  M.  &  R.  164. 

Lnnatie  Asylum — ^Producing a  Profit.] — Lands 
purchased  by  voluntary  contribution  were  con- 
veyed to  trustees  for  the  purpose  of  erecting 
thereon  a  lunatic  asylum,  and  for  such  purposes  ^ 
relative  thereto  as  should  be  determined  by  the 
subscribers.  The  asylum  was  originally  designed 
for  parish  paupers  or  other  indigent  persons,  but, 
the  funds  being  insufficient,  a  limited  number  of 
affluent  persons  were  afterwards  admitted  at  cer- 
tain rates  of  payment  in  proportion  to  their 
abilities.  From  this  and  other  sources  of  revenue 
the  trustees,  after  paying  all  the  expenses  of  the 
establishment,  had  accumulated,  in  five  years, 
profits  to  the  amount  of  2,000/.,  part  of  which 
had  been  laid  out  in  buildings  and  purchases  for 
the  institution,  and  part  continued  to  accumu- 
late. All  benefactors  of  20/.  or  upwards  were 
governors,  and  they  exercise  the  entire  control 
over  the  asylum  and  its  funds.  The  trustees 
derived  no  personal  benefit  from  the  institution  : 
— Held,  that,  as  the  building  produced  a  profit, 
it  was  rateable.  Ilex  v.  St,  Giles,  York,  3  B.  & 
Ad.  573. 

Bethlehem  Hospital— Effect  of  Besidence.]— 

Bethlehem  Hospital  was  erected  on  lands  in  the 
parish  of  St.  George,  South  vvark,  demised  to 
trustees  for  the  corporation  of  London,  under  a 
private  act,  which  directed  the  building  thereon 
of  a  new  lunatic  hospital,  in  lieu  of  the  old  one 
situate  in  the  city  of  Ijondon,  of  which  the  cor- 
poration were  governors,  under  letters-patent  of 
Henry  8.  In  this  hospital  indigent  lunatics 
were  received  for  cure,  and  if  not  capable  of  cure, 
were  admitted  into  the  incurable  class.  Pay- 
ments were  made  for  some  of  the  incurable  by 
friends  of  the  patients,  or  by  the  officers  of  the 
parishes  from  which  they  were  sent,  but  the  pay- 
ments were  in  no  instance  sufficient  to  afford  a 
profit.  Part  of  the  hospital  was  used  for  the 
custody,  care,  A:c.,  of  criminal  lunatics,  for  whom 
goveniment  made  a  payment  as  nearly  as  pos- 
sible equal  to  the  expense  of  their  maintenance, 
but  without  charge  of  lodging.  The  whole  funds 
were  applied  for  the  purposes  of  clmrity : — 
Held,  that  the  corporation  was  not  rateable  for 
these  premises,  although  by  a  local  act,  persons 
occupying  any  land,  ground,  house,  building, 
tenement,  hereditament  or  premises  in  the  parish 
were  rateable,  it  being  enacted,  after  noticing  by 
rucital  the  existence  of  many  charitable  institu- 
tif>ns  in  the  parish  which  contributed  nothing 
to  its  exigencies,  that  no  settlement  should  be 
gained  in  the  parish  by  any  occupation,  resi- 
dence, &c.,  in  any  hospital  or  other  charitable 
institution  then  or  thereafter  situated  or  esta- 
blished in  the  parish.  Reg.  v.  St.  George,  South- 
voark,  10  Q.  B.  852  ;  16  L.  J.,M.  C.  129  ;  11  Jur. 
968. 

Oonntj  Lnnatie  AeylnnL] — A  county  lunatic 
asylum,  built  upon  land  acquired  under  8  &  9 


Vict.  c.  120,  and  16  &  17  Vict.  c.  97,  consisted  of 
buildings  and  of  land ;  twenty  acres  of  which 
were  laid  out  as  a  garden,  and  thirty  acres  were 
under  cultivation  as  a  farm.  The  farm  and  garden 
were  cultivated  by  gardeners,  who  were  part  of 
the  establishment,  assisted  by  the  patients,  and 
the  result  was  a  source  of  profit  arising  from  the 
sale  of  produce  not  required  for  the  establish- 
ment. The  committee  of  visitors  acting  under 
the  powers  contained  in  16  &  17  Vict.  c.  97, 
ss.  42,  43,  admitted  other  pauper  lunatics  than 
those  belonging  to  their  county,  and  also  private 
lunatics,  thereby  realizing  considerable  profit : — • 
Held,  first,  that  this  was  an  asylum  within  16  & 
17  Vict.  c.  97,  8.  35,  and  thcrtf  )ro  rateable  only 
at  the  value  at  which  the  land  was  assessed  at 
the  time  of  the  purchase.  Reg.  v,  Fulhourih 
{Ocerfeeri),  6  B.  &  S.  451  ;  34  L.  J.,  M.  C.  106  ; 
11  Jur.,  N.  S.  620  ;  12  L.  T.  344  ;  13  W.  R.  713. 

Hold,  secondly,  that  the  building  and  land 
were  used  for  the  purposes  of  an  asylum  within 
s.  35,  the  primary  object  of  the  farm  and  garden 
being  the  sanitary  occupation  of  the  patients 
with  a  view  to  their  cure.    Ih. 

Held,  thirdly,  that  the  committee  of  visitors 
was  not  rateable  in  respect  of  the  profits.    lb. 


Chaplain — Medical  Officer  of.]— The  com- 


mittee of  a  lunatic  asylum  appropriated  for  their 
chaplain  a  residence  on  ground  purchased  since 
the  passing  of  the  16  &  17  Vict,  c.  97,  but  de- 
tached from  the  asylum  buildings ;  and  (Appro- 
priated for  their  medical  superintendent  a  house, 
reasonably  fit  for  a  person  in  his  station  of  life 
and  his  family,  being  on  land  purchased  when 
the  asylum  was  first  erected,  adjoining  to  it,  but 
not  being  within  the  curtilage,  and  he  discharged 
a  portion  of  his  official  duties  in  that  house  : — 
Held,  that  the  chaplain  was  rateable  to  the  relief 
of  the  poor  like  any  other  occupant ;  but  that, 
by  force  of  s.  35,  the  medical  superintendent  was 
liable  to  be  rated  only  according  to  the  value  or 
rent  of  the  land  at  the  time  it  was  purchased. 
Congreve  v,  Upton  (^Overseers),  4  B.  &  S.  857  ; 
33  L.  J.,  M.  C.  83  ;  10  Jur.,  N.  S.  538  ;  9  L.  T. 
684  ;  12  W.  R.  403. 

Infirmary.] — A  local  act  imposed  a  rate  on 
''  all  halls,  gaols,  chapels,  meeting-houses,  schools, 
almshouses  and  other  public  buildings,  church- 
yards, chape lyards,  and  meeting-house  yards, 
for  every  yard  running  measure  of  the  length  in 
front  of  such  halls,  gaols,  chapels,"  &c.  An  in- 
firmary for  sick  persons,  supported  by  voluntary 
contributions,  stood  within  its  own  grounds,  the 
principal  entrance  to  which  was  on  the  south- 
east side,  from  a  public  highway  ;  and  there  was 
also  an  entrance  on  the  north-west  side,  from  a 
public  road,  by  a  private  avenue  through  pasture 
land  not  occupied  by  the  governors  of  the  infir- 
mary ;  and  on  the  north-east  side  it  was  bounded 
by  a  public  footway,  which  extended  beyond  its 
grounds,  along  the  pasture  land,  up  to  the  public 
road,  but  there  was  no  entrance  from  this  foot- 
way to  the  infirmary  : — Held,  first,  that  the  in- 
firmary was  a  public  building,  within  the  act. 
Bedford  Infirmary  (^Gommorti)  v.  Bedford  Im- 
prorement  {Commi8Si(mers),7  Ex.  768  ;  21  L.  J., 
M.  C.  225. 

Held,  secondly,  that  the  rate  ought  to  be  as- 
sessed according  to  the  running  measure  on  the 
whole  of  the  south-east  side,  and  on  so  much  of 
the  north-east  side  as  the  footpath  extended  in 
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front  of  the  grounds  of  the  infirmary,  but  not 
beyond,  or  on  the  north-east  side.    lb. 

Hospitals  from  which  Bevenue  may  be  de- 
rived. ]-r-A  hospital  founded  by  royal  charter  as 
a  house  for  the  cure  and  healing  of  the  diseased 
and  infirm  poor  brought  to  or  received  in  the 
house,  is  rateable  to  the  poor  under  43  Eliz. 
c.  2,  s.  1,  it  being  possible  that  a  revenue  might 
be  derived  from  its  occupation.  St,  Thomas's 
Hospital  (^Governors)  v.  Lamheth  (^Ovei'seers^j 
7  L.  R.,  H.  L.  477  ;  45  L.  J.,  M.  C.  23  ;  23  W.  R. 
882.  Affirming  Ex.  Ch.  30  L.  T.  37  ;  22  W.  R.  321 . 

Semble,  that  the  hospital  would  also  have  been 
rateable  had  it,  by  charter  or  statute,  been  pro- 
hibited, strictly  and  expressly,  from  being  made 
a  source  of  profit.     lb. 

St.  Thomas's  Hospital  was  foimded  by  royal 
charter  for  the  relief  and  sustenance  of  poor 
sick  and  infirm  people,  and  vested  in  the  mayor, 
commonalty  and  citizens  of  London.  The 
patients  pay  nothing  for  their  maintenance  or 
the  medical  services  rendered  to  them.  There 
is  a  medical  school  connected  with  the  hospital, 
and  its  students  pay  fees  which  are  wholly  de- 
voted to  the  expenses  of  the  medical  school,  and 
are  not  paid  to  or  in  any  way  accounted  for  to 
the  governors  of  the  hospital  : — Held,  that  the 
hospital  was  liable  to  be  rated,  and  not  at  a 
merely  nominal  sum.    lb. 

Missionary  Society — Occupation  by  Honorary 
Treasurer.]  —  The  London  Missionary  Society 
occupied,  under  an  agreement  for  a  lease,  a 
building  for  conducting  the  affairs  of  that  in- 
stitution. The  society  was  founded  entirely  for 
religious  and  charitable  purposes,  and  was  sup- 
ported by  charitable  and  voluntary  contribu- 
tions. No  person  slept  on  the  premises.  The 
officers  of  the  establishment  attended  during  a 
portion  of  the  day  only,  and  the  honorary  trea- 
surer attended  once  a  week  to  superintend  the 
society's  affairs.  Neither  he  nor  any  other 
person  connected  with  the  society  derived  any 
pecuniary  profit  or  emolument  from  the  occupa- 
tion of  the  premises.  The  treasurer  was  assessed  : 
— Held,  that  the  treasurer,  not  being  a  beneficial 
occupier,  was  not  liable  to  be  assessed.  lieg.  v. 
Wilson,  4  P.  &  D.  130  ;  12  A.  &  E.  94. 

Sale  of  Works  to  defray  Expenses.] — 

The  objects  of  the  Baptist  Missionary  Society 
are,  the  sending  out  and  supporting  missionaries 
for  the  conversion  of  the  heathen  :  it  is  entirely 
supported  by  voluntary  contributions,  except  a 
fund  of  20,000/.  the  interest  of  which  it  devotes 
to  the  widows  and  orphans  of  missionaries  dying 
abroad,  and  two  funds  remitted  from  Calcutta, 
to  be  applied  to  preaching  abroad.  No  member 
derives  any  private  advantage  from  his  con- 
nexion with  the  society.  The  society  occupies  a 
building  comprising  various  apartments ;  and 
employs  a  secretary,  an  accountant,  three 
clerks  and  a  porter,  some  of  whom  live  in  a 
small  house  in  the  rear  of  the  main  building. 
The  society  prints  a  report  and  other  periodicals, 
and  sells  them,  if  applied  for,  occasionally,  on 
the  premises,  the  proceeds  of  which  sale  are 
carried  to  the  credit  of  the  society,  but  do  not 
cover  the  original  cost.  Two  other  charitable 
societies  connected  with  the  Baptist  denomina- 
tion, no  member  of  which  has  any  private  benefit 
from  the  occupation  of  any  part  of  the  premises, 
use  some  part  of  the  building  for  the  purpose  of 


holding  their  meetings,  for  which  they  pay  a 
sum  for  gas,  fire,  cleaning,  and  attendance,  equal 
to  the  expense  incurred  by  the  society  on  behalf 
of  each,  but  no  more : — Held,  that  t^e  society 
had  such  a  beneficial  occupation  of  the  premises 
as  made  it  rateable.  Meg.  v.  Baptist  Missionary 
Society,  3  New  Scss.  Cas.  556  ;  10  Q.  B.  884  ;  18 
L.  J.,  M.  C.  194  ;  13  Jur.  748. 

Held,  also,  that  persons  occupying  premises 
merely  for  the  purpose  of  diffusing  religious  in- 
struction are  not,  on  that  account,  exempt  from 
rateabilitv.    lb. 

5.  Schools. 

National  Schools.] — National  schools  are  rate- 
able, although  the  sums  received  from  the  schools 
are  insufficient  for  the  support  of  the  school. 
Lavffhlin  v.  Saffron  Hill  (jOverscers),  12  L.  T. 
542  ;  13  W.  R.  678. 

Sunday  and  Bagged  Schools.] — Under  32  &  33 
Vict.  c.  40,  s.  1,  which  enacts  that  every  autho- 
rity having  power  to  impose  rates,  *'  may  exempt " 
a  building  used  as  a  Sunday  or  ragged  school 
from  any  rate,  the  rating  authority  has  a  dis- 
cretion whether  they  will  or  not  exempt  such 
a  building.  Bell  v.  Crane,  8  L.  R.,  Q.  B.  481  ; 
42  L.  J.,  M.  C.  122  ;  29  L.  T.  207  ;  21  W.  R.  911. 

Industrial  Schools.] — Premises  occupied  a.s  a 
schcol,  the  managers  of  which  have  received  a 
certificate  under  29  &  30  Vict.  c.  118,  s.  7,  con- 
stituting it  a  certified  industrial  school,  are  liable 
to  be  rated  to  the  poor-rate.  Beg.  v.  West  Derby 
QOverseersy  10  L.  R.,  Q.  B.  283  ;  44  L.  J.,  M.  C. 
98  ;  32  L.  T.  400. 

Beformatory.] — A  reformatorv  established  un- 
der 17  &  18  Vict.  c.  86.  18  &  19  Vict.  c.  87,  19 
&  20  Vict.  c.  109,  and  20  &  21  Vict.  c.  65,  is 
not  rateable,  though  a  part  of  its  support  is 
derived  from  weekly  payments  contributed  by 
the  parents  of  the  inmates,  and  part  from  the 
proceeds  of  work  done  by  the  inmates,  washing, 
mangling,  and  needlework,  for  strangers.  SJi^p- 
pard  V.  Bradford  (^Overseers),  16  C.  B.,  N.  S. 
369  ;  33  L.  J.,  M.  C.  183 ;  10  Jur.,  N.  S.  799  ; 
10  L.  T.  421  ;  12  W.  R.  867. 

Master  of  Charity  School.] — A  master  of  a  free 
school,  appointed  by  the  minister  and  inhabi- 
tants of  a  parish  under  a  charitable  trust, 
whereby  a  house,  garden,  &c.,  were  assigned 
"  for  the  habitation  and  use  of  the  master  and 
his  family,  freely  without  payment  of  any  rent, 
income,  gift,  sum  of  money  or  other  allowances 
whatsoever,'*  for  the  teaching  of  ten  poor  boys 
of  the  inhabitants,  is  rateable  for  his  occupation 
of  the  same.     Biw  v.  Catt,  6  T.  R.  332. 

Premises  and  land  were  conveyed  to  trustees, 
to  use  the  same  as  a  school  and  a  dwelling  for  a 
certain  number  of  poor  boys,  with  power  to 
appoint  a  schoolmaster  and  necessary  servants, 
who  should  reside  in  the  school-house,  for  the 
management  and  carrying  on  thereof.  Part  of 
the  premises  was  appropriated  to  the  master,  as 
a  dwelling-house,  the  remainder  of  the  building 
being  occupied  by  the  servants  and  boys,  the 
objects  of  the  charity  : — Held,  that  the  master 
was  rateable  in  respect  of  so  much  of  the  pre- 
mises as  was  in  his  occupation,  and  that  the 
trustees  were  rateable  for  the  remainder ;  the 
occupation  not  being  one  for  public  purposes. 
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Jirg.  V.  StapletoH,  4  B.  &  S.  629  ;  33  L.  J.,  M.  C. 
17  ;  10  Jur.,  N.  S.  44  ;  9  L.  T.  322  ;  12  W.  R.  49. 

Snperintendent  with  no  dlitiiict  Apartments.] 
—  A  person  employed  by  the  Philanthropic 
Society  to  saperintend  the  children  at  annual 
wages,  under  an  agreement  that  she  should  have 
a  dwelling  free  ftt)m  taxes,  with  certain  other 
perquisites,  and  who  might  be  dismissed  at  a 
minute*8  warning  on  receiving  three  months* 
wagcSf  is  not  rateable  as  the  occupier  of  the 
house  provided  by  the  society ;  she  having  no 
distinct  apartments  in  the  house  but  in  a  bed- 
cbamber,  and  her  family  not  being  allowed  to 
live  there.    Bex  v.  I^ield,  6  T.  R.  587. 

Tnistees— Beneficial  Oeenpiers.] — The  trustees 
of  a  Friends'  school  were  assessed  in  respect  of 
a  house  and  a  garden  in  their  possession.  The 
school  was  a  charitable  institution  supported  by 
donations  and  voluntary  subscriptions,  and  man- 
aged by  a  committee,  for  the  maintenance  and 
education  of  poor  children.  No  child  was  ad- 
mitted whose  parents  could  not  contribute  12/. 
annually  towards  its  maintenance  and  education, 
or  could  afford  to  educate  it  elsewhere.  The 
average  annual  cost  of  each  child  was  about  201. 
The  trustees  and  committee  received  no  pecu- 
niary benefit.  The  superintendent,  matron,  and 
servants,  who  alone  (except  the  scholars)  re- 
aided  on  the  premises,  received  salaries  and 
wages.  The  house  contained  a  room  for  the 
meetinga  of  the  committee,  and  sufficient  apart- 
ments, but  no  more,  for  the  officers  and  servants 
of  the  establishment.  The  garden  was  cultivated 
for  the  use  of  the  children : — Held,  that  the 
trostees  were  beneficial  occupiers,  and  were 
liable  to  be  rated.  Jieg,  v.  Sterrei/j  4  P.  &  D. 
122  ;  12  A.  &  E.  84. 

Uie  of  Hall  for  General  Pnrpoges.] — The 

Fociety  of  licensed  victuallers  was  established  by 
charter,  which  directed  that  the  members  of  the 
society  should  meet  together  for  the  purposes 
of  the  society  four  times  in  every  year,  and  have 
power  to  make  bye-laws.  A  school  was  esta- 
blished for  the  clothing,  educating,  and  putting 
out  in  the  world  of  the  children  of  distressed, 
decayed,  and  deceased  licensed  victuallei'S,  in 
which  such  children  were  maintained,  clothed 
and  educated  free  of  charge.  The  school-house 
contained  a  hall,  in  which  the  quarterly  and 
other  meetings  of  the  society  upon  the  general 
business  of  the  society  were  held.  By  a  bye-law 
the  meetings  of  the  society  were  to  be  held  in 
the  school,  or  at  such  other  place  as  the  com- 
mittee might  appoint : — Held,  that  the  society 
was  liable  to  be  assessed  in  respect  of  the  school 
premises,  by  reason  of  their  holding  meetings  in 
the  hall.  Lieentfd  Victuallers'  Society  v.  St. 
Mary,  Lambeth  {Overseers),  1  B.  &  S.  71  ;  30 
L.  J.,  M.  C.  131 ;  7  Jur.,  N.  S.  521  ;  4  L.  T.  241  ; 
2  W.  B.  599. 

College  for  Beligioug  Purposes.] — A  college 
was  founded  and  endowed  for  the  education  of 
young  men  for  the  ministry  of  the  Presbyterian 
church,  and  high-class  education  was  therein 
provided  for  a  comparatively  tiifiing  sum.  Each 
professor  was  paid  out  of  the  college  funds  a 
fixed  salary,  and  received  in  addition  certain 
fees  from  the  pupils  : — Held,  that  this  was  not 
an  exclusively  charitable  institution  within  the 
meaning  of  the  Valuation  Statutes,  16  &  16  Vict. 


c.  63,  and  17  Vict.  c.  8  (Ir.).  and  therefore  not 
exempt  from  liability  to  be  rated.  Magee  College 
(^Trmtees)  v.  Commissioners  of  Valvatio^ij  19 
W.  R.  328. 


6.  Workhouses. 

Workhouse  for  Employment  of  the  Poor.] — 

The  guardians  of  a  union  formed  under  4  &  5 
Will.  4,  c.  76,  8.  28,  comprehending  a  parish,  and 
others,  built  a  workhouse  in  the  parish,  for  the 
employment  of  the  poor,  under  4  &  6  Will.  4, 
c.  76, 8. 23  : — Held,  rate^ible  in  the  parish  as  occu- 
piers of  the  workhouse,  though  it  was  built  on 
land  which,  from  the  nature  of  the  former  occu- 
pation, had  not  previously  been  rated.  Reg.  v, 
Wallingford  Union  (^Ghuurdians).  10  A.  &  E. 
259  ;  2  P.  &  D.  226. 


Exemption  '*  for  Public  Purposes.'*] — By 


22  Geo.  3,  c.  56,  the  workhouse  of  the  parish  of 
St.  Luke  shall  not  be  liable  to  be  rated  to  any 
greater  amount  than  it  was  at  that  time  assessed 
at,  "  during  such  time  and  so  long  as  the  same 
shall  be  used  and  occupied  "  for  the  purposes  of 
the  poor  of  .St.  Luke's  parish.  In  1869  the  parish 
of  St.  Luke  was  added  to  the  Holbom  Union, 
and  since  that  time  the  workhouse  has  been, 
with  others,  for  the  common  use  of  the  union, 
and  (under  the  powers  conferred  on  the  Poor 
Law  Commissioners  by  4  &  5  Will.  4,  c.  74,  s.  26), 
the  poor  of  the  union  have  been  so  classified 
that  many  of  the  poor  of  St.  Luke's  parish  are 
maintained  in  its  own  workhouse  whilst  some  of 
the  poor  of  St.  Luke's  parish  are  maintained  in 
the  workhouses  of  other  parishes  of  the  union, 
and  some  of  the  poor  of  other  parishes  are  main- 
tained in  the  workhouse  of  St.  Luke's  parish. 
Notwithstanding  this,  and  notwithstanding  that 
the  Union  Chargeability  Act,  1865  (28  &  29  Vict, 
c.  79),  charges  all  the  cost  of  the  relief  of  the 
poor  upon  the  common  fund  of  the  union  : — 
Held,  that  the  workhouse  of  St.  Luke's  parish 
still  continues  to  be  "  used  and  occupied  "  for 
the  purposes  of  the  poor  of  St.  Luke's  parish, 
within  the  meaning  of  the  original  act,  and  that 
its  exception  from  a  higher  rateability,  conferred 
by  that  act,  still  continues.  Holbom  Union 
(^Guardians')  v.  St.  Leonards  (^Vestry),  Shore- 
ditch,  28  L.  T.  106  ;  21  W.  R.  541. 

A  local  act  enabled  the  directors  of  the  poor 
of  Bedfoiti  to  erect  a  workhouse,  and  enacted, 
that  all  buildings  erected  by  virtue  of  the  act 
.should  be  free  from  "all  parochial  and  par- 
liamentary taxes  : " — Held,  that  a  workhouse 
erected  under  the  act  was  liable  to  be  assessed 
under  another  local  act,  which  imposed  a  rate 
on  public  buildings,  for  the  improvement  of  the 
town  of  Bedford.  Bedford  Union  (^Guardians) 
V.  Bedford  Improvement  (^Commissioners),  7  Ex. 
777  ;  21  L.  J.,  M.  C.  226. 


House  outside  Special  Bistrict.] — Gover- 


nors of  the  poor  hiring  a  house  without  their 
district,  for  the  purpose  of  setting  their  own 
paupers  to  work  there,  and  using  it  for  that  pur- 
pose only,  are  rateable  in  the  parish  in  which 
the  house  is,  as  occupiers,  whether  the  employ- 
ment of  the  paupers  there  is  profitable  or  not. 
Bristol  (Governor)  v.  Wait,  5  A.  &  K.  1  ;  6  N. 
&  M.  383. 

By  21  &  22  Vict.  c.  98,  s.  55,  the  district  rate 
shall  He  made  and  levied  upon  the  occupier  of 
all  such  kinds  of  property  as  by  the  laws  in  force 
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for  the  time  being  arc  or  may  be  assessable  to 
any  rate  for  the  relief  of  the  poor.  The  guar- 
dians of  the  poor  of  an  extra-parochial  place 
maintaining  its  own  poor,  and  situated  partly 
within  and  partly  without  a  borough,  occupied 
a  w^orkhouse  in  the  part  without  the  borough, 
which  part  was  a  separate  district  for  the  pur- 
pose of  levying  district  rates  :  —  Held,  that 
they  were  liable  to  a  district  rate  for  works  in 
the  part  without  the  borough,  as  occupying  a 
kind  of  property  assessable  to  the  poor-rate 
within  s.  65,  Toxteth  Park  QGuardiatui)  v. 
Toxteth  Park  Local  Board  of  Health,  1  B.  &  S. 
167  ;  30  L.  J..  M.  C.  154  ;  7  Jur.,  N.  S.  860  ;  4 
L.  T.  283  ;  9  W.  R.  691. 

What  if  a  Workhouse  within  4  ft  5  Will.  4, 
c.  76.] — Eight  cottages  were  erected  by  a  parish 
(for  the  better  lodging  the  impotent  and  other 
poor),  partly  by  means  of  benefactions,  and 
partly  by  a  fund  raised  under  an  inclosure  act, 
according  to  which  such  fund  was  to  be  applied 
to  the  relief  of  the  poor,  and  accounted  for  as 
rates.  The  cottages  were  repaired  out  of  the 
poor-rate.  Four  of  these  cottages  were  always 
let,  at  a  rent  under  their  value,  to  industrious 
labourers  ;  these  tenants  paid  no  poor-rates,  and 
occasionally  received  relief  ;  but,  at  the  time  of 
their  being  admitted,  were  liable  to  pay  the 
rent,  which  was  always  collected : — Held,  that 
these  four  cottages  were  not  workhouses  fur  the 
purposes  of  4  &  5  Will.  4,  c.  76,  and  5  &  6  Will. 
4,  c.  69.  Chntrell  v.  Windsor  UnioHy  2  Bing. 
N.  0.348;  5  Scott,  716. 

7.  Places  of  Divine  Worship. 

Beeeiving  Bents  for  Pews.]— The  trustees  of 
a  Methodist  chapel,  receiving  money  annually 
for  the  rents  of  the  pews,  were  rateable  for  the 
profits  made  of  the  building,  though  in  fact  they 
expended  the  whole  of  what  they  received  in 
making  disbursements  for  repairs,  and  to  at- 
tendants in  the  chapel,  and  in  paying  the  salaries 
of  the  preachers  ;  considering  that  these  latter 
in  effect  were  entitled  to  receive  the  surplus 
profit,  after  paying  all  necessary  expenses  of  the 
chapel ;  and,  therefore,  that  the  rate  was  sub- 
stantially upon  them,  through  the  medium  of 
the  trustees,  who  received  the  profits  in  the  first 
instance.     Mex  v.  Agar,  14  East,  256. 

The  trustees  of  a  Quaker's  meeting-house,  of 
which  no  profit  was  made  by  the  pews,  were  not 
rateable.    Jtex  v.  Woodward,  5  T.  R.  79. 

8.  Cemeteries  and  Churchyards. 

Company  owning  Graveyard.] — By  an  act  a 
cemetery  company  was  empowered  to  purchase 
land  to  be  exclusively  used  and  applied  for 
the  purpose  of  burial ;  and,  in  pursuance  there- 
of, to  sell  and  dispose  of  the  exclusive  right  j 
of  burial,  either  in  perpetuity  or  for  a  limited  j 
period,  in  the  vaults  made  by  them ;  and , 
also  the  right  of  making  any  family  or  other 
vault,  with  the  exclusive  right  of  burial  therein, 
either  in  perpetuity  or  for  a  limited  period  ;  and 
also  the  right  of  single  interment  in  any  of  the 
vaults  made  by  the  company,  or  in  the  open 
ground  of  the  cemetery ;  which  rights  were  to 
be  exercised  subject  to  the  regulations  of  the 
company.  And  the  company  was  required  to 
keep  the  cemetery  and  the  buildings,  and  ex- 
ternal walls,  and  all  other  parts  of  it,  in  repair. 


The  company  purchased  the  necessary  land  in 
pursuance  of  the  act,  and  used  a  portion  of  it  as 
a  common  burial-ground,  and  made  vaults  which 
they  sold  to  some  parties  in  perpetuity,  to  others 
for  a  limited  period,  and  disposed  of  portions  to 
be  used  as  family  graves  : — Held,  that  the  com- 
pany was  rateable  as  an  occupier  of  the  vftulta 
and  family  graves,  as  well  as  of  the  common 
burial-ground.  Meg.  v.  Kensington,  4  P.  &  D. 
327 ;  12  A.  &  E.  824  ;  1  Am.  &  H.  106  ;  5  Jur. 
170. 

A  company  purchased  lands  and  laid  them  out 
as  a  cemetery.  They  received  fees  for  inter- 
ments and  conveyed  plots  of  ground  to  be  used 
as  graves.  In  one  year  the  sum  of  2,3332.  was 
received  by  the  company  as  purchase-money  for 
such  plots  of  ground.  Each  plot  was  conveyed 
by  indenture  purporting  to  grant  it  in  fee-simple 
upon  trust  that  the  grantee  might  use  it  as  a 
place  of  burial,  subject  to  the  regulations  of  the 
company,  and,  subject  to  such  trusts,  in  trust 
for  the  company  as  part  of  their  property.  The 
company  was  rated  as  the  occupiers  of  the 
lands,  and  upon  the  principle  that  the  sum  of 
2,333i.  was  to  be  treated  as  part  of  the  annual 
value  of  the  occupation  of  the  lands  by  the  com- 
pany in  that  year : — Held,  that  the  company 
was  in  occupation  of  the  plots  of  ground  which 
had  been  sold  ;  and  that  the  principle  upon 
which  they  were  rated  was  correct.  Heg,  v. 
Ahney  Park  Chttetcry  Company^  8  L.  R.,  Q.  B 
516 ;  42  L.  J.,  M.  C.  124 ;  29  L.  T.  174. 

Beceiying  Bents  and  Profits  for  Ghraves.]— 

Commissioners  were  authorized  **to  pave  and 
cleanse  streets,  squares,  &c.,  within  a  township, 
and  to  charge  the  expenses  upon  the  owners  of 
buildings,  ground  or  land  within  or  adjoining 
the  streets,  squares,"  &c. ;  provided  that  if  the 
sew^ers  required  enlarging,  *•  the  owners  of  houses, 
buildings,  lands,  grounds  and  hereditaments,'* 
should  pay  only  a  proportion  of  the  expense. 
B.,  a  clergyman,  desirous  of  building  a  church 
and  setting  out  a  churchyard,  purchased  a  plot 
of  ground,  which  was  conveyed  to  trustees  for 
the  purpose ;  and  the  church  and  churchyard, 
having  been  built  and  set  out  accordingly,  were 
consecrated.  By  the  deed  of  consecration,  the 
right  of  letting  or  otherwise  disposing  of  the 
pews,  vaults  and  graves  in  the  churchyard  was 
reserved  to  B.  The  church  and  churchyard  ad- 
joined a  street  which  had  been  paved  by  the 
commissioners.  B.  conveyed  to  the  defendant, 
in  fee,  by  way  of  mortgage,  the  pews  and  vaults 
in  and  under  the  church  remaining  unsold,  and 
so  much  of  the  churchyard  as  had  not  been  sold, 
together  with  the  rent,  pensions,  stipends,  &c., 
thereunto  belonging.  The  defendant  received 
the  rents  and  profits  arising  from  the  pews, 
vaults  and  graves  in  the  church  and  churchyard, 
and  appropriated  the  same  in  part  satisfaction 
of  his  debt  : — Held,  that  he  was  not  liable  to  be 
charged,  as  he  was  not  "  the  owner  of  buildings, 
ground  or  land'*  within  the  meaning  of  the 
act.  Chirrlton-upon-Mcdlock  {^Contttahles)  v. 
Walker,  10  M.  &  W.  742  ;  12  L.  J.,  Ex.  88. 

Mode  of  Assessment  —  Bednetions.] — By  an 
act  incorporating  a  cemetery  company  the  com- 
pany was  required  periodically  to  appoint  direc- 
tors who  should  manage  the  business  and  con- 
cerns of  the  company  subject  to  their  control, 
keep  and  use  the  common  seal,  have  the  custody 
of  book^  deeds,  &c.,  call  meetings,  purchase  and 
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sell  lands,  appoint  and  displace  chaplains  and 
uther  officers,  allow  them  stipends,  take  of  them 
securities,  make  contracts  touching  the  com* 
panj*8  undertaking,  regulate  the  mode  of  inter- 
ment, and  the  disposition  of  vaults,  catacombs 
and  graves,  and  the  sums  to  be  paid  for  exclusive 
tight  of  burial  therein,  and  for  placing  monu- 
ments, direct  the  issuing,  receiving  and  disposal 
of  the  company's  moneys,  and  all  their  other 
dealings,  superintend  their  correspondence,  and 
the  keeping  of  their  accounts,  and  all  other 
things  necessary  for  carrying  on  their  business, 
aad  maintaining  actions  or  suits  in  their  name 
in  respect  of  debts  or  contracts,  and  making, 
enforcing,  and  rescinding  contracts,  also  auditors, 
who  should  examine  the  report  to  be  made  by 
the  directors  of  disbarsements  and  receipts, 
audit  the  accounts  from  which  the  report  was 
drawn,  and  inspect  the  vouchers.  The  company 
had  two  cemeteries  in  Middlesex  and  Surrey. 
The  duties  and  authority  of  the  directors  ex- 
tended to  both  : — Held,  that  they  were  not  en- 
titled to  deduct  from  the  rateable  valae  the 
salaries  of  the  directors  and  auditors  and  the  ex- 
penses of  an  office  in  London  at  which  the  direc- 
tors transacted  the  business  of  the  company. 
Meg.  V.  SL  Giles,  Camberwell,  14  Q.  B.  571  ;  19 
L.  J.,  M.  C.  129  ;  14  Jur.  619. 

9.  Ox  Univebsities  and  Colleges. 

Oxford.] — The  University  of  Oxford  is  exempt 
from  liability  to  be  rated  in  respect  of  the  occu- 
pation of  the  Bodleian  Library,  the  Divinity  and 
other  schools,  the  Convocation  House,  the  Old 
Convocation  House,  and  Law  School,  the  Claren- 
don Buildings,  and  the  University  Galleries, 
KQch  occupation  being  necessary  for  the  purposes 
for  which  the  university  was  erected,  namely, 
the  advancement  of  national  religion  and  learn- 
ing, and  appearing  not  to  be  used  for  any  quasi 
private  purpose  inconsistent  with  the  public 
purposes  of  the  university.  Oxford  University^ 
In  re,  8  El.  &  Bl.  184  ;  27  L.  J.,  M.  C.  33  ;  3 
Jur.,  N.  S.  1249. 


Colleges.] — The  colleges  are  liable  to  be 


rated  in  respect  of  the  occupation  of  college 
chapels  and  college  libraries,    lb, 

^  Edinbuigh.]— The  property  of  the  Edinburgh 
University  is  neither  held  by  the  crown  nor  for 
the  crown.  It  is  therefore  rateable.  Greig  v. 
Edinlmrgh  University,  1  L.  R.,  H.  L.  (Sc.  App.) 


10.  LiTEBABT  AXD  SCIENTIFIC   SOCIETIES. 

Abeenee  of  Honey  ProfltB.] — A  society  is  not 
entitled  to  exemption  from  rates,  under  6  &  7 
Vict.  c.  36,  s.  1,  unless  it  has  an  express  law  pro- 
hibiting the  making  of  **  any  dividend,  gift,  divi- 
sion, or  bonus  in  money  unto  or  between  any  of 
its  members."  Meg,  v.  Jones,  2  New  Sess.  Cas. 
382  ;  8  Q.  B.  719  ;  15L.  J.,M.  C.  129  ;  10  Jur.  613. 

Purpose  exclnsiyelj  for  Literature,  Art  or 
Seisneo.] — ^A  society  had  a  news-room,  where 
many  of  the  periodical  publications  and  usual 
newspapers  of  the  day  were  taken  in  ;  and  the 
Parliamentary  Votes,  the  Course  of  Exchange, 
Maik-lane  Express,  and  shipping  lists,  also 
share-lists  and  advertisements  of  sales,  were 
supplied  for  the  perusal  and  information  of  the 

VOL.  VI. 


'  subscribers.  A  library  was  attached  to  it,  in 
which  were  300  volumes,  comprising  statistical 
and  topographical  works,  the  Mirror  of  Parlia- 
ment, and  the  Statutes  at  Large.  The  commer- 
cial and  general  directories  and  other  documents 
wei"o  preserved  and  filed  for  the  use  of  commer- 
cial subscribers  : — Held,  that  the  society  was 
not  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively.  Reg.  v.  Phillij)s,  3 
New  Sess.  Cas.  134  ;  8  Q.  B.  745  ;  17  L.  J., 
M.  C.  83  ;  12  Jur.  431. 

Institution  for  the  training  of  Teachers  as 
well  as  Pupils.] — By  the  rules  of  a  society,  it  was 
provided  that  this  Institution  should  be  desig- 
nated the  Institution  for  promoting  Educa- 
tion of  the  Labouring  and  Manufacturing  Classes 
of  Society  of  every  Religious  Persuasion  ;  and 
for  the  purpose  of  making  manifest  the  extent 
of  its  object,  the  title  of  the  society  should  be 
the  British  and  Foreign  School  Society  ;  that  a 
school  should  be  maintained  to  educate  children 
for  the  purpose  of  supporting  and  training  up 
teachers ;  and  it  was  stated  that  the  grand  object 
of  the  institution  was  to  promote  education  in 
general.  In  the  normal  school,  for  training 
teachers,  lectures  were  to  be  given  on  specified 
branches  of  literature,  science  and  the  fine  arts, 
also  lectures  on  the  art  of  teaching  and  Bible 
lessons.  Instruction  was  also  given  in  needle- 
work. There  were  model  schools  for  boys  and 
girls,  for  the  purpose  of  elucidating  the  art  of 
teaching  ;  and  it  was  stated,  that  the  number  of 
children  in  them  was  laige,  in  order  to  afford  a 
sufficient  scope  and  opportunity  for  the  pupil- 
teachers  to  instruct  and  put  in  practice  the 
science  of  teaching,  the  object  of  the  institution 
being  to  train  up  teachers,  who  might  promote 
education,  according  to  the  particular  system  of 
this  institution,  in  the  United  Kingdom  and  in 
the  colonies : — Held,  that  the  society  was  not 
"  instituted  for  the  purposes  of  science,  litcra* 
ture,  or  the  fine  arts  exclusively,"  and,  therefore, 
that  the  lands,  &c.,  belonging  to  it  were  not 
exempted  from  rates.  Reg,  v.  Pococky  8  Q.  B. 
729 ;  15  L.  J.,  M.  C.  132  ;  10  Jur.  662. 

Subscription  Library — Interest  of  Members 
Transferable.] — By  the  rules  of  a  society  formed 
for  the  purpose  of  creating  and  maintaining  a 
library,  it  was  provided  that  a  person  admitted 
a  member  should  pay  two  guineas,  and  11.  an- 
nually, in  advance,  towards  the  expenses  of  the 
current  year ;  that  if  the  annual  subscription 
was  in  arrear  for  three  months  he  should  be 
deprived  of  all  privileges  of  a  subscriber  till  the 
subscription  was  paid  ;  and  that  he  should  have 
the  power  of  transferring  his  property  in  the 
library  by  any  of  the  methods  by  which  personal 
property  is  usually  transferred ;  but  that  no 
dividend,  gift,  or  bonus  in  money  should  be 
made  to  or  between  any  of  the  members  : — Held, 
first,  that  the  society  was  instituted  for  purposes 
of  literature  exclusively.  Birmingham  JVcio 
Library f  In  re,  3  New  Sess.  Cas.  445  ;  18  L.  J., 
M.  C.  89  ;  13  Jur.  367  ;  S.  a,nom.  Birmingham 
(^Churchwardens^  v.  Shaw,  10  Q.  B.  868. 

Held,  secondly,  that  it  was  supported  by  volun- 
tary contributions.    lb. 

Held,  thirdly,  that  the  rule  allowing  subscri- 
bers to  transfer  their  property  in  the  library  was 
not  a  contravention  of  tne  rule  prohibiting  any 
dividend,  and  therefore  that  the  land  belonging 
to  the  society  was  exempted  from  rates,    lb. 
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Bent  for  Part  of  PremisM.] — A  poor-rate  was 
assessed  on  part  of  a  building  occupied  by  a 
society,  the  rules  of  which  declared  that  its 
purposes  were  the  promotion  of  literature,  science 
and  the  arts.  The  society  was  partly  supported 
by  annual  voluntary  contributions.  Objections 
to  the  claim  of  exemption  were  raised  under  the 
following  circumstances  : — The  building  was  the 
property  of  the  society.  The  part  iu  question 
was  occupied  by  it  wholly  for  its  own  puriKWCS  ; 
the  rest  was  let  to  tenants ;  the  tenants  were 
rated  in  respect  of  their  own  occuimtions.  The 
rents  were  received  by  the  society,  and  formed 
part  of,  and  were  applied  as,  its  general  funds  : — 
Held,  that  this  fact  did  not  affect  the  exemption 
from  rates  of  the  part  occupied  by  the  society. 
Reff,  V.  Manehegter  (^Overseers),  1(5  Q.  B.  449  ; 
20 'L.  J.,  M.  C.  119  ;  16  Jur.  219. 

Beceipt  of  Honey  to  defray  Expenses.] — The 

society  exhibited  on  the  premises  at  intervals 
works  of  art,  which  it  allowed  to  be  sold  there. 
The  society  paid  the  carriage  of  such  works  of 
art  as  were  sent  to  its  exhibition  from  a  distance, 
and  on  the  sale  of  such  of  these  as  were  sold 
received  five  per  cent,  on  the  price  to  defray  the 
expense  of  carriage,  to  which  purpose,  however, 
the  receipt  was  not  adequate.  Strangers  were 
admitted  to  the  exhibition  on  payment  at  the 
door : — Held,  that  the  exhibitions  appearing  to 
be  made  bon&  fide  with  a  view  of  promoting  the 
fine  arts,  the  receipt  of  money  as  above  in  the 
course  of  such  exnibitions  did  not  affect  the 
exemption.    Ih, 

In  the  trust  deed  of  the  society  was  a  power  to 
use  the  premises  for  the  imparting  and  diffusion 
of  education  and  knowledge,  consistent  with  the 
general  purposes  of  the  institution  : — Held,  that 
these  words  did  not  authorize  the  use  of  the 
buildings  for  the  diffusion  of  education  or  know- 
ledge, except  as  connected  with  the  general 
purposes  of  the  institution,  viss.,  the  promotion 
of  science,  literature  and  the  fine  arts,  and  there- 
fore did  not  prejudice  the  exemption.     Ih. 

Dividing  Proeeeds  on  Dissolution.] — The  trust 
deed  of  the  society  contained  a  provision,  that 
on  its  dissolution  the  property  should  be  sold, 
and  the  proceeds  divided  among  the  then  mem- 
bers : — Held,  that  this  was  no  answer  to  the 
claim  of  exemption,  the  provision  not  appearing 
to  be  a  pretext  for  accumulation.    Ih, 

Letting  Premises  for  other  Purposes.  1  —  A 

society  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts,  is  not  exempt  from  rates, 
unless  their  premises  are  occupied  solely  for 
those  purposes.  Purvh  v.  Traill^  3  Ex.  344 ; 
3  New  Sess.  Cas.  459  ;  18  L.  J.,  M.  C.  57. 

Such  a  society  letting  their  premises  for  other 
purposes  are  liable  to  be  rated,  although  the  funds 
are  applied  to  the  objects  of  the  institution.    Ih. 

Musical  Society.] — A  society  by  its  rules 

declared  to  be  instituted  exclusively  for  the 
promotion  of  the  science  or  art  of  music  within 
a  town,  by  the  giving  of  concerts  or  other 
musical  performances  at  the  concert-hall  now  be- 
longing to  the  institution.  The  hall  was  occupied 
for  the  purpose  of  giving  concerts,  to  which 
members  of  the  society,  and  persons  having 
tickets,  which  members  had  authority  to  give, 
were  admitted.  These  concerts  were  much 
sought  after;  the  music  was  of  a  high  order, 


and  the  art  of  music  was  promoted  in  conse- 
quence in  the  town.  The  society  was  rated  in 
respect  of  their  occupation.  On  one  occasion, 
before  the  time  of  the  rate,  the  society  had  granted 
the  use  of  the  hall  gratuitously  for  a  concert, 
the  proceeds  of  which  were  given  to  a  charity  : — 
Held,  that  the  casual  use  of  the  ooncert-hall  in 
one  instance  for  a  purpose  of  charity  before  the 
rate  did  not  affect  the  claim  to  exemption  ;  but 
that  the  society,  though  instituted  for  the  pur- 
pose of  promoting  the  fine  arts, and  producing  that 
effect,  was  not  exempt,  since  it  appeared  that 
the  promotion  of  the  fine  arts  was  not  the 
primary  object  of  the  society,  but  only  inci- 
dental, the  primary  object  being  the  gratification 
of  the  subscribers.  Reg.  v.  Brandt^  16  Q.  B. 
462  ;  20  L.  J.,  M.  C.  119  ;  15  Jur.  223. 


Society  with  Privilege  confined  to  Hem- 


bers,  but  open  to  all.] — A  society,  called  the 
London  Library,  was  established  for  the  purpose 
of  lending  books  to  its  members,  being  supported 
in  part  by  annual  subscriptions,  and  in  part  by 
the  voluntary  contributions  of  its  members,  and 
precluded  by  its  law^  from  making  any  dividend, 
gift,  division,  or  bonus  in  money,  to  or  between 
any  of  its  members : — Held,  that  such  society, 
being  duly  certified,  was  exempted  from  rates. 
Clarendon  (^Earl)  v.  St.  Jameft'»  (^Rector),  10 
C.  B.  806  ;  20  L.  J.,  M.  C.  213  ;  15  Jur.  492. ' 

But,  where  portions  of  the  premises  leased  by 
such  society  were  underlet  to  other  scientific 
bodies  : — Held,  that  this  was  not  such  an  exclu- 
sive occupation  of  the  premises  for  the  purpose  of 
the  society  as  to  entitle  it  to  the  exemption.  Ih. 

Society  for  Literary  Purposes  —  PriTileges 
confined  to  Hembers.]  —  Premises  called  the 
Portico  were  held  in  trust  for  a  society  consisting 
of  the  subscribers  for  the  time  being,  during 
such  time  as  they  should  continue  members,  pay 
certain  annual  subscriptions,  and  conform  to  the 
rules.  Their  numbers  were  400.  Books  and 
newapapera  were  provided  out  of  the  annual 
subscriptions.  The  Portico  consisted  of  a  library 
of  1 5,000  volumes  on  scientific  and  general  sub- 
jects, for  reference  and  for  circulation  among 
the  subscribers ;  a  reading-room,  containing 
magazines,  reviews,  and  other  periodical  works  ; 
and  a  news-room,  in  which  were  the  newspapers, 
gazettes,  reports  of  the  markets,  notices  of  sales, 
&c  : — Held,  that  the  society  was  not  exempt  in 
respect  of  the  premises,  for  that  the  purposes  to 
which  they  were  appropriated  were  not  exclu- 
sively purposes  of  science,  literature,  or  the  fine 
arts;  and  the  promotion  of  these  was  not  the 
primary  object  of  the  society,  inasmuch  as  the 
use  of  the  premises  and  their  contents  was  con- 
fined to  the  members  themselves.  Reg.  v.  Gaskell, 
16  Q.  B.  472  ;  21  L.  J.,  M.  C.  29  ;  15  Jur.  1 166. 

Society  for  training  Hembers  for  a  par- 
ticular Profession.] — ^A  society  known  as  ^*  The 
Institution  of  Civil  Engineers  "  was  formed  for 
the  purpose  of  promoting  the  general  advance- 
ment of  mechanical  science,  and  more  particularly 
the  acquisition  of  that  species  of  knowledge  which 
constitutes  the  profession  of  a  civil  engineer, 
being  the  art  of  directing  the  great  sources  of 
power  in  nature  for  the  use  and  convenience  of 
man,  as  the  means  of  production  and  of  traffic 
in  states  both  for  external  and  internal  trade,  as 
applied  in  the  construction  of  roads,  bridges,  &c., 
and  in  the  art  of  navigation  by  artificial  power 
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for  the  purpose  of  commerce,  and  in  the  construc- 
tion and  adaptation  of  machinery,  and  in  the 
fliuinage  of  cities  and  towns.  The  bye-laws  and 
regulations  of  the  society  stated  under  the  head 
of  *'  Objects,''  that  the  institution  was  established 
for  the  general  advancement  of  mechanical 
-science,  and  more  particularly  for  promotipig 
the  acquisition  of  that  species  of  knowledge 
which  constitutes  the  profession  of  a  civil  en- 
-gineer.  The  institution  consisted  of  three  classes, 
namely,  members,  associates,  and  honorary  mem- 
bers, with  a  class  of  students  attached,  and  papers 
were  read  at  the  institution  on  various  subjects  : 
— Held,  that  the  primary  purpose  of  the  institu- 
tion was  the  edification  and  instruction  of  its 
-members  and  students  in  sundry  arts,  with  the 
view  of  enabling  them  the  better  to  practise  a 
particular  profession,  and  consequently  that  such 
institution  was  not  entitled  to  be  exempted  from 
rates  under  6  &  7  Vict.  c.  36,  as  a  society  esta- 
blished exclusively  for  the  purposes  of  science, 
literature,  or  the  fine  arts.  Reg.  v.  Itutitution 
f*f  Cicil  Etufineers,  5  Q.  B.  D.  48 ;  49  L.  J., 
M.  C.  34  ;  42  L.  T.  145 ;  28  W.  R.  253  ;   44  J.  P. 

WlLon  Pnblieations  restricted  for  Beligions 
PmpoMB.]  —  The  Working  Men's  Educational 
Union  was  founded  in  1852,  having  for  its  object 
the  support  of  the  eflforts  variously  put  forth  for 
the  elevation  of  the  adult  operative  population,  as 
it  regarded  their  physical,  intellectual,  moral,  and 
religions  condition.  The  means  were,  by  en- 
couraging popular  literary  and  scientific  lectures, 
bj  preparing  suitable  diagrams  and  other  aids  to 
lecbires,  and  by  promoting  the  formation  of 
popular  lending  libraries  and  mutual  instruction 
classes.  There  was  a  provision  that  the  publica- 
tions issued  or  recognized  by  the  society  should  be 
free  from  the  party  politics  of  the  day,  and  should 
be  scriptural  and  unsectarian  in  their  character. 
The  lectures  and  discussions  embraced  political 
subjects : — ^Held,  that  both  by  the  laws  and  usages 
of  the  society  some  of  the  purposes  for  which 
it  was  instituted  were  different  from  those  of 
ficience,  literature,  or  the  fine  arts,  and  therefore 
it  was  not  exempted  from  rates  by  the  statute. 
Srott  V.  St,  Jftirtin'M'ifi'the-Fieldgj  Wettmintter 
iChurehwardtnui),  5  EI.  &  Bl.  558;  27  L.  J.. 
M.  C.  42  ;  1  Jur.,  N.  S.  1207. 

Subieriptioiu  in  Form  of  Shares — ^Fines  Levied 
for  Von-PayiiMiit] — A  library  was  an  institution 
formed  to  provide  a  fund  of  literary  instruction 
and  entertainment,  adapted  to  the  various  tastes 
of  the  proprietors,  among  whom  the  books  were 
to  circulate.  The  property  was  held  in  893  shares, 
the  holders  of  which  subscribed  one  guinea  an- 
nually. Proprietors  might  assign  their  shares, 
which  were  ^eable  at  about  97.  a  share.  If  the 
annual  subscriptions  were  unpaid  for  a  certain 
period,  fines  became  due ;  if  unpaid  for  two 
years,  the  Glares  might  be  forfeited.  The  pro- 
prietors might  intr^uce  strangers.  The  com- 
mittee had  power  to  dispose  of  the  earlier  copies 
of  periodical  works,  winch  from  the  nature  of 
their  contents  required  to  be  renewed  by  later 
editions.  It  was  not  lawful  to  make  any  divi- 
dend, gift,  division,  or  bonus,  in  money  or  other- 
wise, unto  or  between  any  of  the  members,  and 
no  such  division  was  in  fact  made.  No  news- 
papers were  supplied  to  or  introduced  into  the 
institution  : — Hdd,  that  the  premises  occupied 
by  the  society  were  exempt ;  and,  first,  that  the 


possible  increase  in  the  value  of  the  shares  did 
not  deprive  the  society  of  the  benefit  of  the 
enactment ;  and,  secondly,  that  the  annual  pay- 
ments were  voluntary,  because  the  society  could 
not  enforce  the  payment  of  them.  Lirerpool 
Library  v.  Lirerpool  (^Mayor^y  5  H.  &  N.  526  ; 
29  L.  J.,  M.  C.  221 ;  8  W.  ii.  498. 

Effect  of  Local  Act] — A  local  act  empowered 
the  council  of  a  borough  to  makes  rates  on  every 
person  occupying  any  house  or  land  within  the 
borough,  for  certain  purposes  therein  named.  It 
provided  that  no  person  shall  be  rated  in  respect 
of  any  church,  chapel,  &c.,  *•  or  in  respect  of  any 
building  used  for  the  education  of  the  poor  ex- 
clusively :  " — Held,  that  this  act  did  not  repeal 
the  6  &;  7  Vict.  c.  3(5,  s.  1,  or  affect  the  exemption 
from  rates  of  a  house  occupied  by  a  society  esta- 
blished for  the  pur|)oses  of  literature  within  the 
borough.    Ih, 

A  society  occupied  premises  occupied  exclu- 
sively for  the  objects  of  a  literary  society.  By 
the  rules,  the  number  of  proprietors  was  limited 
to  600,  each  shareholder  paying  eight  guineas  for 
the  purchase  of  each  share,  which  was  transfer- 
able ;  and  an  annual  subscription  of  one  guinea 
in  advance,  or  fifteen  guineas  as  composition  for 
such  subscription.  Fines  were  imposed  on  sub- 
scribers in  arrear ;  and,  if  arrears  were  not  paid 
up  in  three  years,  the  defaulter's  share  was  for- 
feited. No  dividend,  gift,  bonus,  or  division  in 
money  was  to  be  made  among  the  proprietors. 
Each  proprietor  signed  a  deed  binding  the  sub- 
scribers to  obey  the  rules.  The  funds  by  which 
the  society  was  supported  were  derived  fcrom  the 
following  sources,  exclusively  so  applied  :  the 
purchase-money  of  shares  ;  the  annual  subscrip- 
tions ;  the  fines  and  forfeited  shares  ;  the  sale  of 
spoiled  or  useless  works,  and  of  catalogues ; 
money  raised  on  mortgage  of  the  building  ;  rents 
from  tenants  occupying  other  portions  of  the 
society's  property ;  and  the  quarterly  subscrip- 
tion of  temporary  residents  in  the  town,  admitted 
to  the  library  under  certain  regulations.  The 
books  in  the  library  consisted  of  standard  authors, 
reviews,  magazines,  pamphlets,  and  novels,  and 
such  other  books  as  the  committee  might  deter- 
mine to  admit,  were  circulated  solely  among  the 
shareholders  and  such  temporary  residents  as 
aforesaid ;  and  the  library  was  open  daily  to 
those  parties  only  : — Held,  that  the  society  was 
instituted  for  purposes  of  literature  exclusively  ; 
that  the  annual  contributions,  by  which  it  was 
partly  supported,  were  voluntary;  and  that  it 
was  therefore  exempt  from  rateability.  Brad- 
ford Library  and  Literary  Society  v.  Bradford 
(^Churchioardeiui),  1  El.  &  Ei.  88;  28  L.  J., 
M.  C.  73. 

Leetnres  Delivered— Honey  taken  firom  the 
Publie.] — An  institution  comprised  a  library,  a 
theatre  or  lecture-room,  and  a  news-room,  and 
was  founded  in  1808  for  the  following  objects  : 
"  First,  the  formation  of  a  library,  consisting 
of  the  most  useful  works  in  ancient  and  modem 
literature  ;  secondly,  the  establishment  of  a  read- 
ing-room provided  with  the  best  foreign  and 
English  journals  and  other  periodical  publica- 
tions ;  and  thirdly,  for  lectures  on  literary  and 
scientific  subjects."  The  funds  for  purchasing 
the  building  and  supporting  the  institution  were 
raised  by  shares,  which  were  transferable.  Per- 
sons who  were  not  shareholders  jnight  become 
annual  subscribers,  and  by  reason  of  their  sub- 
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scriptions  were  entitled  to  the  privileges  of  pro- 
prietors. The  members  and  the  annual  subscribers 
amounted  to  about  400,  and  the  privilege  of  re- 
sorting to  and  using  the  establishment  was  con- 
fined to  them,  except  as  to  the  admission  to  lec- 
tures. The  library  consisted  of  about  18,000 
volumes  :  the  principal  reviews,  magazines  and 
other  periodicals  were  taken  in,  together  with 
books  of  reference,  directories,  the  mining  and 
railway  journals  and  railway  time-tables.  Of  the 
twenty-four  daily  newspapers  and  the  weekly 
newspapers  so  taken  in,  some  were  filed,  and  the 
rest  were  sold  for  the  benefit  of  the  institution. 
Lectures  were  delivered  on  subjects  connected 
with  science,  literature  and  the  arts,  to  which 
the  public  were  admitted  on  paying  for  their 
admission.  The  whole  income  was  applied  in 
defraying  the  expenses  of  the  institution ;  and 
no  dividend,  gift,  division  or  bonus  in  money  or 
otherwise  could  be  made  unto  or  between  the 
members.  On  appeal  against  a  poor-rate  as- 
sessed on  the  premises  of  the  institution  : — ^Held, 
that  it  was  not  a  society  instituted  for  the  pur- 
poses of  science,  literature  or  the  fine  arts  ex- 
clusivelj'  within  6  &  7  Vict.  c.  36,  s.  1.  Russell 
InsfitvNon  v.  St.  Gile»-in-thf -Fields  and  St. 
George,  Bhnmslmry,  3  El.  &  Bl.  406  ;  2  0.  L.  R. 
755  ;  23  L.  J.,  M.  C*.  65  ;  18  Jur.  597. 

Periodical  Papers  taken  in  not  for  Objects  of 
the  Society.]  —  The  Cambridge  Philosophical 
Society  was  originally  established  for  the  pro- 
motion of  philosophy  and  natural  history,  and, 
to  carry  out  its  objects,  occupied  a  house  con- 
sisting of  first  floor,  giound  floor  and  basement, 
divided  into  rooms,  which  were  used  as  a  museum, 
lecture-room,  library,  and  reading-room.  In  the 
reading-room  were  reviews,  magazines  and  periodi- 
cals, some  of  which  only  were  of  a  purely  scientific 
character  ;  and  also  the  daily  ne\\'spapers.  Part 
of  the  subscription  of  every  fellow  of  the  society 
was  paid  for  the  use  of  the  reading-room,  and  it 
was  generally  used  by  all : — Held,  that  the  society 
was  not  entitled  to  be  exempted  from  ititcability, 
as,  whatever  might  be  the  objects  of  the  society 
as  originally  instituted,  the  premises  rated  were 
not  occupied  at  the  time  when  the  rate  was  im- 
posed for  the  purposes  of  science,  literature  or 
the  fine  arts  exclusively.  Purchas  v.  Holy  Se- 
ptdehre^  Cambridge  (^Ovrrseers)^  4  El.  &  Bl.  156  ; 
3  C.  L.  R.  6  ;  24  L.  J.,  M.  C.  9  ;  1  Jur.,  N.  S.  304. 

Held,  also,  that  the  society  was  liable  to  be 
rated  in  respect  of  the  whole  building,  and  not 
merely  in  respect  of  the  reading-room.    lb. 

Institution  confined  to  a  particular  Profes- 
sion.] —  The  United  Service  Institution  com- 
prised a  museum  of  natural  history,  curiosities 
and  armour,  a  library,  a  lecture-room,  and  rooms 
for  meetings  of  the  members  and  council  or  com- 
mittee of  management.  The  trust  deed  and 
the  laws  of  the  institution  declared  it  "to  be 
instituted  as  a  central  repository  for  objects  of 
professional  art,  science  and  natural  history,  and 
for  the  books  and  documents  relating  to  those 
studies,  or  of  general  information  and  the  de- 
livery of  lectures  on  appropriate  subjects."  By 
the  laws  the  membei-s  consisted  of  officere  of  the 
navy,  army,  marines,  regular  and  local  militia, 
the  East  India  Company's  land  and  sea  services, 
yeomanry,  and  civil  functionaries  attached  to 
the  navflJ  and  military  departments.  Gentle- 
men above  the  age  of  fifteen,  whose  names  were  { 
•on  the  list  of  tlie  commander-in-chief  for  com- 


1  missions  in  the  army,  were  admi.<«sible  to  become 
provisional  members  ;  and  eminent  individuals 
and  benefactors  to  the  institution,  and  ladies 
who  contributed  to  the  institution  might  be  ad« 
mitted  honorary  members  : — Held,  that  the  in- 
stitution was  not  established  exclusively  for  the 
purposes  of  science  or  the  fine  arts,  and  there- 
fore was  not  exempted  from  liability  to  be  rated. 
licg.  V.  St.  Martin  s-in-tJie-Fields (^Churehward- 
ens  and  Overseers),  21  L.  J.,  M.  C.  63  ;  16  Jur. 
335  ;  S,  C,  nom.  Reg,  v.  Cockbnm,  16  Q.  B.  480. 

Institution  in  Occupation  of  the  Crown.] — The 

Museum  of  Practical  Geology  is  built  on  part  of 
the  hereditary'  property  of  the  crown.  It  is  used 
as  a  museum  and  a  place  of  education,  the  in- 
stitution being  under  the  control  of  the  Lords  of 
the  Treasury.  Professors  lecture  there,  being 
partly  paid  by  fees  received  from  pupils,  besides 
salaries  from  the  public  money  ;  but  they  have 
no  occupation  beyond  what  is  necessary  for  the 
purpose  of  giving  lectures.  A  housekeeper  re- 
sides there,  appointed  and  paid  by  the  Board  of 
Trade,  to  take  care  of  the  premises,  but  having 
no  further  occupation  than  is  necessary  for  that 
l)urj)ose  : — Held,  that  the  premises  were  in  the 
occupation  of  the  sovereign  for  public  purposes, 
the  Commissioners  of  Woods  and  Forests  being 
in  the  nature  of  hermanagers,  and  the  other  per- 
sons being  in  the  occupation  as  her  servants,  and 
consequently  no  one  was  rateable  in  respect  of 
the  premises.  Dela  Beelie  v.  St,  James,  West' 
minster  (^Vcst7*ymen),  4  El.  &  Bl.  385  ;  24  L.  J., 
M.  C.  74;  1  Jur.,N.  S.375. 

Society  established  by  Bojal  Charter — Part 
Underlet  to  Stranger.] — The  Linnean  Society, 
incorporated  by  royal  charter,  and  instituted  for 
the  pur|K)se  of  science  exclusively,  was  supported 
in  part  by  annual  contributions  of  the  fellows, 
who,  before  admission,  signed  an  obligation  for 
the  payment  of  such  contributions ;  which,  in 
case  of  default  in  payment,  might  be  sued  upon. 
The  society  was  lessee  of  contiguous  premises, 
32,  Soho-square,  and  17,  Dean-street,  which  had 
formerly  been  one  house,  and  underlet  17,  Dean- 
street,  and  five  rooms  in  Soho-square  to  B.  The 
other  part  of  the  premises  in  Soho-square  was 
occupied  for  the  purposes  of  the  society,  the 
librarian  and  house-keeper  occupying  as  his 
dwelling  two  rooms,  and  the  porter  also  dwel- 
ling in  the  house,  the  use  of  the  rooms  being 
taken  into  account  in  fixing  the  amount  of 
salary.  On  appeal  against  a  poor-rate  assessed 
on  the  society  in  resiMJCt  of  32,  Soho-square  : — 
Held,  first,  that  it  was  '*  a  society  supported  in 
part  by  annual  voluntary  contributions.*'  Z/w- 
nean  Society  y.  St.  Ann.  Westminster  {CJinrch- 
wardens),  3  El.  &  Bl.  793 ;  2  C.  L.  R.  761  j  23 
L.  J.,  M.  C.  148  ;  18  Jur.  859. 

Held,  secondly,  that  it  was  entitled  to  exemp* 
tion  from  rating  in  respect  of  the  rooms  in  32, 
Soho-square,  in  the  occupation  of  the  librarian 
and  housekeeper  and  the  porter.    lb. 

Held,  thirdly,  that  B.  was  liable  to  be  rated  for 
the  rooms  in  32,  Soho-square,  underlet  to  him.  Ib» 

Special  Privileges  to  Members.] — The 

Zoological  Society,  which  was  incorporated  by 
charter  for  the  advancement  of  zoology  and 
animal  physiology,  occupied  land  and  buUdinga 
for  housing  animals,  a  museumfor  stuffed  animals, 
a  |X)rter's  lodge  and  greenhouses,  and  residences 
for  the  keepers.    Part  of  the  land  was  cultivated 
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as  a  flower-garden.  Refreshments  were  sold  in 
the  gardens  by  a  person  who  paid  to  the  societ}^ 
an  annual  sum  for  that  right,  and  a  band  usually 
played  there  every  Saturday  during  the  months  of 
June,  July  and  August.  The  fellows  of  the  society 
paid  an  annual  contribution,  or  composition. 
There  were  also  annual  subscribers  and  honorary 
foreign  and  corresponding  members,  who,  as  well 
as  the  fellows,  were  entitled  to  a  copy  of  the 
scientific  proceedings  of  the  society.  T hey  might 
obtain,  on  the  payment  of  one  guinea  annually, 
an  ivory  ticket,  which  would  admit  a  named  per- 
son of  their  immediate  family  to  the  gardens  and 
museum,  with  one  com|)anion,  daily.  Each  fellow 
H-as  entitled  to  personal  admission,  with  two 
companions  daily : — Held,  that  it  was  not  a  society 
for  the  purix)sc  of  science  exclusively,  nor  sup- 
ported in  part  by  annual  voluntary  contributions 
within  6  &  7  Vict.  c.  36,  s.  1.  JReg,  v.  Zoological 
Soeirty,  3  El.  &  Bl.  807 ;  2  C.  L.  R.  766 ;  23  L.  J., 
>L  C,  139  ;  18  Jur.  786. 

Purpose  at  tlie  Time  of  Bating.] — In  order  to 
entitle  a  society  to  exemption  ^m  rates,  as 
being  instituted  for  the  purposes  of  science, 
literatore,  or  the  fine  arts  exclusively,  the  pur- 
poses to  which  the  society  is  applied  at  the  time 
when  the  rate  is  made  must  be  such  as  described 
ia  the  statute ;  it  is  not  enough  that  its  original 
purposes  should  have  been  such.  Purchas  v. 
Jlofif  Sepulchre  Cambridge  QOrerteert),  4  El. 
^  Bl.  156  ;  24  L.  J.,  M.  C.  U ;  1  Jur.,  N.  S.  304. 

Certiileate  of  Exemption. J — The  certificate  of 
n  barrister  that  a  society  is  entitled  to  the  bene- 
lit  of  the  statute,  although  a  condition  precedent 
to  the  claim  for  exemption,  is  not  conclusive 
proof  of  a  right  thereto.  JUg.  v.  PJiillijfs,  3 
Xew  Sess.  Cas.  134  ;  8  Q.  B.  745  ;  17  L.  J.,  M.  C. 
83  ;  12  Jur.  431. 

Appeal.] — After  a  society  has  obtained  a 


certificate  of  exemption,  and  is  afterwards  rated 
to  the  poor-rate,  the  remedy  is  by  appeal  to  the 
q uarter  sessions.  Birmhigha  in  (  Clturchioa rdens') 
V.  *Shatc,  10  Q.  B.  868. 

11.  Corporations. 

Power  to  Bate.] — By  a  local  aet  power  was 
given  to  levy  a  rate  upon  all  and  every  the  per- 
son or  persons  who  did  inhabit,  hold,  &c.,  any 
land,  house,  &c. : — Held,  that  this  authorized  a 
rate  being  made  on  a  corporation,  although  by 
a  clause  giving  an  appeal  they  were  bound  to 
enter  into  a  recognizance.  CoH  U  v,  Kent  Watcr- 
tci^rks  Company,  7  B.  i:  0.  314. 

When  Seised  of  Land  for  Profit  J — A  corpora- 
tion seised  of  land  in  foe  for  its  own  profit  is 
within  the  words  "  inhabitants  or  occupiers  "  in 
43  Eliz.  c.  2,  s.  1,  and,  liable  in  its  corporate 
capacity  to  be  rated  in  respect  of  such  land. 
Jltrj"  V.'  Gardiner,  Cowp.  79. 

Where  a  corporation,  consisting  of  a  mayor, 
aldermen,  and  twenty-four  capital  burgesses,  was 
seised  in  fee  of  pasture  lands,  and  appointed  a 
ranger  to  keep  the  keys  of  the  gates,  cleanse 
the  ditches,  preserve  the  fences,  impound  cattle, 
&c. :  and  by  a  court  of  orders  and  decrees,  regu- 
lations weie  annually  made  concerning  the 
right  of  common  to  be  exercised  by  the  free- 
men as  to  the  number  of  their  cattle  to  be  turned 
on.  the  time  to  be  turned  on,  and  the  price  to  be 
paid  for  each  head ;  which  price  was  always  paid 


by  the  freemen  exercising  the  right  to  the 
treasurer  of  the  corporation,  and  which  money, 
after  deducting  the  ex^)ense  of  management,  was 
distributed  among  the  poorer  burgesses  who  had 
no  cattle  to  depasture  : — Held,  that  the  corpora- 
tion was  liable  to  be  rated,  as  beneficial  occupiers 
of  the  land  in  question.  Hejr  v.  Sudbvry 
QMayor),  2  D.  &  R.  G51  ;  1  B.  &  C.  389. 

The  freemen  of  York  had  certain  rights  of 
common  over  land,  which  being  inclosed  under 
an  inclosure  act,  other  lands  were  set  out  to  the 
mayor  and  commonalty  for  the  use  of  the  free- 
men, who  turned  out  cattle  to  the  extent  of  21. 
a  year  value,  but  the  mayor  and  commonalty, 
although  they  appointed  the  pasture  masters, 
who  regulated  the  apportionment  of  the  right, 
derived  no  benefit : — Held,  that  the  mayor  and 
commonalty  were  rateable.  li^'jc  v.  York 
(Mifjor^,  1  N.  &  P.  539 ;  6  A.  &  E.  419. 

Within  the  precincts  of  a  city  was  a  common- 
able pasture  containing  about  thirty  acres  of 
land,  over  which  the  resident  freemen  of  the  city, 
in  number  about  five  hundred  and  fifty,  had 
rights  of  pasturage,  the  soil  being  vested  in  the 
corporation  as  lords  of  the  manor.  The  corpora- 
tion always  maintained  and  repaired  out  of  their 
corjwrate  funds  the  fences  of  the  common,  and, 
since  1835,  had  appointed  and  paid  out  of  those 
funds  an  officer  called  the  commons  warden  to 
check  the  illegal  stocking  of  the  common,  with 
power  to  inflict  fines,  the  average  amount  of 
which  did  not  cover  the  expenses.  The  freemen 
enjoyed  by  prescription  a  right  of  depasturing 
on  the  common  all  the  year  round  two  head  of 
cattle  ;  if  a  freeman  had  no  stock  his  right  was 
in  abeyance.  The  exercise  of  these  rights  ex- 
hausted all  the  profits  of  the  land  : — Held,  that 
the  corporation  was  the  occupier  of  the  soil, 
subject  to  a  right  in  gross,  which  exhausted  the 
profits  of  the  land,  and  therefore  either  it  had 
no  beneficial  occupation  or  the  rate  must  be 
reduced  to  nothing.  Lincoln  (^Mayor')  v.  Jlohnett 
Common  ^Overseers),  2  L.  R.,  Q.  B.  482  ;  36 
L.  J.,  M.  C.  73 ;  16  L.  T.  739  ;  15  W.  R.  786  ; 
8  B.  &  S.  344. 

Before  4  &  5  Vict.  c.  48,  a  corporation  was  not 
rateable  in  respect  of  lands,  of  which  the  profits 
were  payable  to  the  borough  fund,  although  the 
land  was  situated  in  a  parish  without  the  limits 
of  the  borough.  Iteg.  v,  Exminster,  4  P.  &  D, 
69  ;  12  A.  &  E.  2. 

Exemption  nnder  4  ft  6  Viet.  e.  48.] — ^A  cor- 
poration created  since  5  &  6  Will.  4,  c.  76,  is  by 
16  &  17  Vict.  c.  79,  s.  2,  entitled  to  the  exemp- 
tion in  4  &  6  Vict.  c.  48,  s.  1,  because,  it  being 
an  affirmative  enactment  that  property  so  situate 
should  be  exempt,  the  exemption  continues,  not- 
withstanding the  decisions  which  originally 
created  the  exemption  of  corporate  property 
have  been  overruled,  and  the  Union  Charge- 
ability  Act  (28  &  29  Vict.  c.  79)  does  not  affect 
this  exemption  of  corporate  property,  in  a  parish 
in  a  union.  Bsg,  v.  Oldham  QMayor),  3  L.  R., 
Q.  B.  474  ;  37  L.  J.,  M.  C.  169;  18  L.  T.  240; 
16  W.  R.  789  ;  9  B.  &  S.  202. 

Oconpation  of  Yard  for  the  Bepair  of  High- 
ways.]— A  municipal  corporation  was  by  its 
town  council  constituted  a  local  boaixl  of  health 
of  a  district  co-extensive  with  the  borough.  The 
local  board  occupied  a  yard  within  the  borough 
in  a  parish,  solely  for  the  purposes  of  repairing 
the  hiffhwavs  in  the  district  of  which  they,  ns 
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local  board,  were  surveyors.  The  parish  was 
partly  not  within  the  borough  : — Held,  that  the 
local  board  of  health  was  rateable  in  the  parish, 
as  occupiers  of  the  yaixi ;  their  occupation  not 
being  for  auch  public  purposes  as  to  exempt  them 
from  rateability.  Beg.  v.  Xin^ston-npon-IIull 
(Jvitt'ieP8)  or  Cooper,  4  fil.  &  Bl.  29  ;  23  L.  J., 
M.  C.  183;  18  Jur.  899. 

12.  Bridges. 

Lease   of  Tolls— Liabilitj  of  Owner.]— The 

lessee  of  the  tolls  of  a  public  bridge  is  not  rate- 
able as  such,  whatever  rent  he  may  pay  ;  it  not 
appearing  that  he  was  the  occupier  of  any  local 
visible  property  within  the  parish,  nor  that  he 
was  an  inhabitant  resident  there,  deriving  profit 
there  from  such  tolls,  beyond  the  rent  paid  by 
him  for  the  same,  which  was  applicable  to  the 
public  purposes  of  the  bridge.  Ilex  v.  Eyre,  12 
East,  416. 

Where  tolls  traverse  of  a  bridge  were  let  at 
yearly  rent,  but  not  by  deed : — Held,  that  no  in- 
terest passed,  and  that  the  owner  of  the  bridge 
was  rateable  in  respect  of  his  beneficial  occupa- 
tion, lirg.  V.  SaJiishnry  (^Marquis),  3  N.  &  P. 
476  ;  8  A.  &  B.  716. 

Company  oeenpying  Bridge — Use  of  Tolls 
for  temporary  Purpose.] — ^A  local  act  recited, 
that  it  would  be  of  great  utility  to  the  public  to 
build  a  bridge,  and  empower  a  company  to  raise 
a  capital  sum  amongst  themselves  by  shares,  and 
to  borrow  a  further  sum  by  mortgage  or  annuity, 
for  the  building  thereof,  and  authorized  tolh*  to 
be  taken  ;  and  enacted,  that  the  tolls  should  be 
applied,  first,  in  discharging  the  expenses  of  the 
act  and  paying  the  mortgagees  their  interest, 
and  that  the  surplus  should  be  divided  among 
the  proprietors,  not  exceeding  74  per  cent,  on 
their  shares.  The  excess  arising  from  the  tolls 
beyond  the  dividends  was  to  be  applied  in  pay- 
ing oft  the  capital  advanced  by  the  proprietors, 
afterwai-ds  to  pay  oflE  the  mortgage  debt,  after- 
wards to  form  a  fund  for  the  repairs  of  the 
bridge,  and  then  the  tolls  to  cease  altogether. 
The  company  raised  the  sums  authorized  under 
the  act,  and  also  incurred  a  further  debt  in  com- 
pleting the  bridge.  The  tolls  were  applied  in 
discharging  this  further  debt  and  the  interest  of 
the  money  raised.  This  debt  had  not  been  wholly 
discharged,  and  no  dividend  to  the  proprietore 
had  ever  been  made  : — Held,  that  the  company 
was  beneficially  interested  in  the  tolls  till  their 
capital  was  paid  off,  and  therefore  i*ateable  as 
occupiers  of  the  bridge.  Reg,  v.  Blaehfriars 
Bndge  Cimipany,  1  P.  &  D.  603  ;  9  A.  &  E.  828. 

Bridge  in  the  Hands  of  Pnblio  Commissioners.] 

— The  commissioners  of  works  and  buildings 
were  empowered  to  construct  a  bridge  at  Chelsea, 
and  to  borrow  money  from  the  Treasury  on  an 
assignment  of  the  tolls.  The  commissioners 
were  authorized  to  take  tolls  which  were  to  be 
applied  to  the  payment  of  the  expenses  of  the 
bridge,  then  in  repayment  of  the  sum  borrowed, 
and  when  that  had  been  repaid  there  was  to  be 
no  toll  charged  for  foot-passengers.  There  was 
no  ultimate  appropriation  of  any  surplus  : — 
Held,  that  the  commissioners  were  not  liable  to 
be  rated,  as  they  were  in  occupation  of  the 
bridge  as  servants  of  the  cro^^Ti,  deriving  them- 
.•^elves  no  benefit  from  the  receipt  of  tolls.  Beg. 
V.  APCann,  3  L.  R.,  Q.  B.  677  ;  37  L.  J.,  M.  C. 


123  ;  19  L.  T.  115  ;  11  W.  B.  985.  Affirming  3- 
L.  R.,  Q.  B.  141 ;  37  L.  J.,  M.  C.  25 ;  17  L.  T.  643 ; 
16  W.  R.  397  ;  9  B.  &  S.  33. 

Bridge  Tested  in  Trustees  for  Benefit  of  Share- 
holders.] — The  property  in  Putney- bridge  was 
vested  in  trustees  to  permit  thirty  shareholders 
to  receive  the  tolls,  and  to  have  the  entire  manage- 
ment of  the  bridge.  The  shareholders  were  as- 
sessed jointly  for  the  relief  of  the  poor  of  Putney  ; 
and  the  amount  not  being  paid,  a  summons  wa& 
issued  to  all  the  shareholders  to  appear  before 
a  magistrate  of  the  district.  A.,  a  shareholder,, 
living  at  the  toll-house  on  that  side  of  the  bridge 
which  was  not  within  the  parish  making  the 
rate,  appeared  in  pursuance  of  the  summons 
served  on  him,  but  refused  to  pay  the  whole 
amount  of  the  assessment,  whereupon  applica- 
tion was  made  to  the  magistrate  to  grant  a  dis- 
tress warrant,  which  he  refused  to  do : — Held^ 
that  the  shareholders  were  properly  assessed,  and 
that  the  rule  must  be  made  absolute  for  a  man- 
damus to  the  magistrate  to  issue  a  distress- 
warrant  to  levy  on  the  goods  of  A.  for  the  assess- 
ment due  from  all  the  shareholders.  Reg,  v, 
Pay7iter,  1  New  Sess.  Cas.  631 ;  7  Q.  B.  255  ;  14 
L.  J.,  M.  C.  179  ;  9  Jur.  877. 

Land  occupied  in  two  Parishes— Toll  taken  in. 
one.] — A  bridge  was  erected  over  a  navigable 
river  pursuant  to  an  act  of  parliament.  The 
proprietors  purchased  on  each  side  of  the  river 
in  parishes  A.  and  B.  land  on  which  they  erected 
a  pier  and  an  abutment.  They  were  authorized 
to  erect  toll-gates,  and  to  take  certain  tolls, 
before  any  ^t  passenger  should  be  permitted  to 
pass  or  return  over  or  through  the  bridge.  The 
proprietors  took  tolls  at  one  side  of  the  bridge 
only,  in  parish  A. :— Held,  that  they  were  rate- 
able for  the  land  occupied  by  them  in  parish  B. 
Rrx  V.  Barnes,  1  B.  &  Ad.  113. 

The  owner  of  a  bridge,  resting  on  piles  driven 
into  the  soil,  one  end  of  which  was  in  the  parish 
of  A.,  and  the  other  in  the  parish  of  B.,  in  which 
parish  was  situate  the  toll-house,  is  rateable  for 
an  occupation  of  land  in  A.,  pro  ratS,  although 
the  road  over  the  bridge  was  repaired  by  other 
persons.  Reg,  v.  Salubury  {Marquis),  8  A.  &  E. 
716  ;  3  N.  &  P.  476. 

By  two  local  acts,  a  company  was  authorized 
to  erect  a  bridge  across  the  Thames,  from  H.  to- 
B.,  and  to  make  roads  and  approaches,  and  main- 
tain  them  at  their  own  expense ;  and  to  erect 
toll-gates  and  to  collect  a  portion  of  the  tolls  on 
the  roads  for  the  roads  alone,  and  the  remainder 
'  on  the  bridge  ;  or  to  take  the  whole  toll  for  the 
bridge  and  roads  in  one  sum,  and  at  any  part  of 
the  bridge  or  roads.  Half  of  the  bridge  was  to 
be  deemed  to  be  in  H.  and  half  in  B.  In  pur- 
suance of  the  acts  the  company  erected  a  bridge 
and  formed  roads  and  approaches,  and  took  the 
tolls  at  a  toll-house  at  the  entrance  on  the  bridge 
in  H. : — Held,  that  the  net  mteable  value  of  the 
bridge,  the  expenses  incidental  to  the  roads  and 
approaches,  including  the  rates  to  which  they 
were  liable,  being  deducted,  was  to  be  divided 
between  H.  &  B.  ia  equal  moieties.  Reg.  v. 
Uammersmitk  Bridge  CamjM7iy,  3  New  Sess- 
Cas.  424  ;  15  Q.  B.  369  ;  18  L.  J..  M.  C.  85  ;  13 
Jur.  190. 

LiabiUty  for  Bridges  as  <' Buildings."]— By  a 

paving  act,    commissioners    were    to    rate    all 
'*  houses,     shops,     warehouses,     coach  -  houseSr 
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stableSf  cellars,  vaults,  buildings  and  tenements," 
and  the  rates  **  upon  or  in  respect  of  any  chapel, 
meeting-hoase,  hospital,  school  or  other  public 
bailding,  or  any  'wall,  garden,  yard  or  void  space 
of  ground,  should  be  ascertained  according  to 
the  number  of  square  yards  of  pavement  paved, 
&c.,  belonging  to  such  chapel,  to  the  middle  of 
the  street  on  which  the  same  should  abut ;  but 
so,  nevertheless,  as  that  no  rate  or  assessment 
should  be  laid  upon,  or  so  collected  or  I'eceived 
for  or  in  respect  of  any  wall,  garden,  yai-d,  or 
void  space  of  ground,  unless  the  space  should 
abut  upon  or  front  some  street,  &c.,  to  be  paved." 
A  railway  company  was  required  to  build  and 
for  ever  after  keep  in  repair  a  bridge  over  their 
railway,  with  a  brick  wall  at  each  side  thereof, 
at  a  spot  where  their  railway  intersected  a  pub- 
lic street  or  road,  which  was  paved  or  repaired 
under  the  local  act.  The  land  upon  which  that 
part  of  the  railway  was  constructed  and  the 
bridge  erected  was  conveyed  to  the  company  in 
fee  by  a  former  owner,  with  a  reservation  of  the 
ose  and  enjoyment  of  the  bridge.  The  sur^e 
of  the  bridge  was  paved  by  the  local  commis- 
sioners : — Held,  that  the  company  was  liable  to 
be  assessed  under  o7  Geo.  3,  c.  xxix. ;  for  although 
the  bridge  was  not  a  public  building  within  the 
meaning  of  that  act,  the  company  was  rateable 
in  respect  of  the  side  walls,  under  the  descrip- 
tion of  ^'dead  walls."  Amell  v.  London  and 
yorth'Westi'rn  Bailway  Company,  12  C.  B.  697. 
By  a  local  act,  commissioners  are  empowered 
to  view  any  street,  square  or  other  public  pas- 
sage or  place  (within  the  limits  of  the  act)  which 
now  is  or  hereafter  may  be  built  upon  or  in 
building;  and  if  of  opinion  that  the  foot  and 
carriage  wnys  are  fit  to  be  levelled  and  paved,  to 
give  notice  to  the  owner,  proprietor  or  lessee  of 
any  such  land,  ground,  house,  .  .  .  tenement  or 
hereditament,  situate  in  any  such  street,  square, 
or  other  passage  or  place,  to  meet  and  com- 
pound with  them  for  the  paving,  &c.,  of  such  foot 
and  carriage  ways  ;  and  in  default  of  the  owner 
compounding,  the  occupier  of  the  premises  may 
do  so,  and  deduct  the  composition-money  from 
the  rent.  The  defendants  were  owners  of  a 
canal  within  the  limits  of  the  act,  over  which 
they  had  built  a  bridge,  as  required  by  their 
private  act ;  the  bridge  was  of  brick,  having 
brick  walls  four  or  five  feet  high  on  each  side, 
and  was  a  public  highway,  and  connected  two 
public  streets,  the  houses  of  which  were  built  up 
to  either  end  of  the  bridge : — Held,  that  the 
defendants  were  not  liable  to  compound  for 
paving  the  bridge,  as  it  was  not  within  the 
meaning  of  the  act.  not  being  "  a  place  or  pas- 
sage built  upon  or  in  building."  Arndl  v.  Be- 
gent'*  Canal  Company,  14  C.  B.  564 ;  23  L.  J., 
C.  P.  155  ;  18  Jur.  632. 

13.  Canals. 

Land  occupied  bj  Canal— Other  Property- 
Mode  of  Assessment]  —  By  a  private  act  of 
Geo.  3  it  was  provided  that  a  canal  com^mny 
should  from  time  to  time  be  rated  to  all  parlia- 
mentary and  parochial  taxes,  in  respect  of  the 
lands  and  grounds  already  purchased  or  taken, 
or  to  be  purchased  or  taken,  and  all  warehouses 
or  other  buildings  to  be  erected  by  the  company, 
in  the  same  proportion  as  other  lands,  grounds 
and  buildings  lying  near  the  same  are  or  shall  be 
rated,  and  as  the  same  lands,  grounds  and  build- 
ings'would  be  rateable  in  case  they  were  the 


property  of  individuals  in  their  natural  capacity. 
Land  was  purchased  by  the  company,  and  the 
canal  was  made  with  towing-paths  and  lock- 
houses  and  buildings  attached  thereto  ;  subse- 
quently a  railway  was  made  on  land  lying  near 
the  canal,  running  parallel  with,  and  in  one 
place  crossi  ng,  the  canal.  Buildings  were  erected 
on  much  of  the  land  lying  near  the  canal,  and 
portions  of  such  lands  were  converted  into  gar- 
dens for  watei-cresses,  and  othenvise  greatly  im- 
proved in  value.  In  1848,  the  company  adopted 
the  8  &  9  Vict.  c.  42,  and  commenced  business  as 
carriers  on  their  own  account  on  the  canal : — 
Held,  first,  that  the  land  occupied  by  the  canal 
was  to  be  rated  in  the  same  proportion  as  the 
open  land  lying  near,  the  value  of  which  might 
be  increased  from  time  to  time  by  circumstances ; 
and  the  buildings  belonging  to  the  company  in 
the  same  proportion  as  the  buildings  lying  near. 
Grand  Junction  CaTud  Company  v.  Hemel 
Hempstead  {jOveravvr*)  ;  Grand  Junction  Canal 
Company  v.  King"*  Langlcy  (^Orer veers'),  6  L.  R., 
Q.  B.  173  ;  40  L.  J.,  M.  C.  25  ;  24  L.  T.  228  ;  19 
W.  R.  433. 

Held,  secondly,  that  the  land  occupied  by  the 
canal  lying  near  the  railway  was  not  to  be  rated 
in  proportion  to  t,he  improved  value  of  land  with 
a  railway  upon  it.     Ih. 

Held,  thirtUy,  that  the  rateable  value  of  the 
canal  under  the  private  act  was  not  affected  by 
reason  of  the  company  carrying  on  the  business 
of  carriers.    Jh, 

By  a  local  act  of  1793,  a  canal  company  was 
to  be  rated  in  respect  of  their  lands  and  grounds, 
and  all  warehouses  and  other  buildings,  in  the 
same  proportion  as  other  lands,  grounds,  and 
buildings  lying  near  the  same  were  rated.  Near 
the  oifices,  machine-houses,  wharf,  canal,  towing- 
path,  and  premises,  for  which  the  company  was 
rated  in  a  parish,  were  pieces  of  vacant  land,  a 
piece  of  garden  ground,  and  sets  of  premises 
consisting  of  warehouses  or  gasometers,  and  also 
of  yards  and  wharves  used  therewith : — Held, 
that  the  wharf,  canal,  and  towing-path  of  the 
canal  company  ought  not  to  be  rated  in  the 
same  proportion  as  the  neighbouring  piece  of 
garden  ground ;  nor  as  if  it  were  land  occupied 
by  the  canal  company,  supposing  no  canal  to 
exist ;  but  that  the  land  upon  which  the  neigh- 
bouring sets  of  premises  stood  ought  to  be  cal- 
culate(l  in  the  proportion.  Warwich  aiid  Mir- 
minyham  Catml  Company  v.  Birmingham 
(^Guardians),  27  L.  T.  487. 

By  a  canal  company's  special  act,  it  was  pro- 
vided that  the  lands  of  the  company,  whether 
covered  with  water  or  not,  and  also  all  dwelling- 
houses,  wharves,  warehouses,  lock-houses,  and 
other  houses  of  the  company,  should  be  rateable ; 
the  lands  accoixling  to  their  quantity  and  quality, 
and  the  dwelling-houses,  &c.,  according  to  the 
nature  and  respective  uses,  dimensions  and  de- 
scriptions thereof ;  and  should  be  charged  and 
ass<^sed  in  like  manner  as  lands  of  a  like  quality, 
and  dwelling-houses,  &c.,  of  a  like  and  similar 
size,  nature,  dimension  or  description    in  the 
respective  parishes  where  the  same  should  be 
situate,  were,  or  should  be  assessed  or  charged. 
The  lands  adjoining  the  canal  were  all  built 
upon,  and  the  assessment  committee  sought  to 
assess  the  canal  and  towing-path  on  the  follow- 
ing principle.    They  assumed  the  area  occupied 
thereby  to  be  covered  by  buildings  similar  in 
rateable  value  to  the  buildings  adjoining  the 
canal,  allowing  for  necessary  roads,  access,  &c., 
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and  then  took  a  proportionate  part  of  such  rate- 
able value  as  representing  the  rateable  value  of 
the  lands  so  covered  as  distinguished  from  the 
buildings : — Held,  that  the  canal  ought  to  be 
rated  in  like  manner  as  land  of  the  like  quality 
in  the  parish  uncovered  with  buildings,  the  value 
of  which  might  be  increased  from  time  to  time 
by  circumstances,  and  that  the  mode  of  assess- 
ment proposed  by  the  assessment  committee  was 
therefore  incorrect.  JRegent^s  Ca?uil  Covi2>a7iy  v. 
St.  Pancras  Asfexsment  Cimimittee^  3  Q.  B.  D.  73  ; 
47  L.  J.,  M.  C.  37  ;  37  L.  T.  637  ;  26  W.  R.  281. 
An  act  incorporating  a  canal  company  pro- 
vided that  the  company  should  from  time  to 
time  be  rated  to  all  parliamentary  and  parochial 
rates  and  assessments  for  and  in  respect  of  the 
lands  and  grounds  to  be  purchased  or  taken  by 
the  company,  in  the  same  proportion  as  other 
lands  lying  near  the  same  are  or  shall  be  rated, 
and  as  the  same  lands  and  grounds  so  to  be  pur- 
chased or  taken  would  be  rateable  in  case  the 
same  were  the  property  of  individuals  in  their 
natural  capacity.  In  pursuance  of  the  act,  the 
company  purchased  lands,  and  made  the  canal. 
At  that  time  the  lands  adjoining  those  so  pur- 
chased were  let  for  use  as  mere  land  ;  but  they 
afterwards  greatly  increased  in  value,  and,  at 
the  time  that  the  rate  appealed  against  was 
made,  were  extensively  built  over,  and  worth, 
if  let  for  the  purpose  of  being  built  on,  6</. 
per  annum  the  square  yard.  The  average 
rateable  value,  at  the  time  of  making  the  rate, 
of  the  nearest  land  to  the  canal,  which  was  then 
still  used  as  mere  land,  was  about  3/.  per  acre 
per  annum.  Upon  other  land  adjoining  the 
canal,  wharves,  yards  and  buildings  had,  before 
then,  been  erected,  the  average  rat.eable  value  of 
which  was  then  M.  the  square  yard  : — Held,  that 
the  company  was  not  rateable  in  proportion  only 
to  the  rateable  value  of  the  whole  of  the  lands 
adjoining  the  canal,  considered  as  mere  land  ;  but 
that  the  true  principle  of  their  rateability  was 
that  the  adjoining  land  covered  with  buildings 
should  be  brought  into  hotchpot  with  adjoining 
lands  of  other  descriptions,  and  that  the  company 
should  be  rated  for  the  lands  occupied  by  the 
canal,  according  to  the  aggregate  value,  at  the 
time  of  making  the  rate,  of  the  whole  land 
brought  into  hotchpot ;  the  value  being  the  rent 
which  a  tenant  from  year  to  year  would  give  for 
the  whole  ;  in  estimating  which,  regard  w^as  to 
be  had  to  that  proportion  of  the  rent  paid  by 
the  tenant  of  any  buildings  standing  on  the  land, 
which  he  might  be  supposed  to  pay  in  respect  of 
its  site,  as  enhanced  m  value  beyond  the  un- 
covered land,  by  being  built  upon.  R^g,  v. 
Glamorganshire  Canal  Company,  3  El.  &  El. 
186  ;  29  L.  J..  M.  C.  238  ;  6  Jur.,  N.  S.  1146. 

By  3  &  4  Will.  4,  c.  90  (Lighting  and  Watch- 
ing Act),  8.  33,  the  owners  and  occupiers  of 
houses,  buildings,  and  property  (other  than 
laud)  rateable  to  the  relief  of  the  poor  in  any 
parish,  shall  be  rated  at  a  rate  in  the  pound 
three  times  greater  than  that  which  the  owners 
and  occupiers  of  land  shall  be  rated  at  for 
the  purposes  of  that  act.  A  company  was  pos- 
sessed of  a  canal  and  a  towing-path,  bridges, 
and  a  dry  dock,  lined  with  masonry,  used  for  re- 
pairing the  canal  boats : — Held,  that  "property" 
meant  things  ejosdem  generis  with  houses  and 
buildings,  and  did  not  include  a  canal  and  a 
towing-path  ;  that  the  bridges  and  dry  dock  were 
accessories  to  the  canal  and  must  be  considered 
part  ;  and  that  the  whole  ought  to  be  rated  as 


land.  Beg.  v.  Neath  (^Overseers),  6  L.  R.,  Q.  B. 
707  ;  40  L.  J.,  M.  C.  193. 

The  possessors  of  canal  property,  consisting  of 
the  canal,  towing-path  and  warehouses  and  offices 
adjacent,  are  to  be  assessed  upon  the  same  prin- 
ciple as  the  occupiers  of  land.  Bex  v.  Bridge^ 
water  Ti-usteen,  4  M.  &  R.  143  ;  9  B.  &  C.  68. 

A  canal  company,  being  rateable  as  oocnpiera 
of  land,  can  only  be  rated  by  the  same  estimate 
as  the  other  land  in  the  parish,  namely,  accord- 
ing to  the  value  of  their  tolls,  to  be  let  by  the 
year.  Bex  v.  Oxford  Katigation  Company^  6 
D.  &  R.  86 ;  4  B.  &  C.  76. 


ImproTement  of  Land  by  Uie  of  Canal.] 


— An  act  directed  that  a  canal  company  should 
be  rated  for  all  lands  and  buildings  in  the  same 
proportion  as  other  lands  and  buildings  lying 
near  the  same,  and  as  the  same  would  be  rate- 
able if  they  were  the  property  of  individuals  in 
their  natural  capacity ;  and  a  subsequent  act 
directed  that  all  rates  and  assessments  upon  the 
personal  estate  of  the  company  should  be  as- 
sessed in  every  parish  in  proportion  to  the  length 
of  the  canal  in  such  parish  : — Held,  that  the 
company  was  liable  to  be  rated  for  their  lands 
and  buildings  only  at  the  same  value  as  other 
adjacent  lands,  and  not  according  to  the  im- 
proved value  derived  from  the  land  being  used 
I  for  the  purposes  of  the  canal.  Bex  v.  Grand 
I  Junction  Canal  Company,  1  B.  &  A.  289. 

By  a  clause  in  a  canal  act,  tolls  were  not  to 
be  rated,  and  the  company  was  to  be  rated  from 
time  to  time  for  and  in  respect  of  the  lands 
taken,  and  the  warehouses  and  other  buildings 
to  be  erected  by  the  company,  "  in  the  same  pro- 
portions as,  but  not  at  any  higher  value  or  im- 
proved rent  than  other  lands,  grounds  and  build- 
ings lying  near  or  adjacent  thereto,  are  or  shall 
for  the  time  being  be  rated,  and  as  the  lands, 
warehouses  and  other  buildings  so  taken  and 
erected  would  have  been  rateable  in  case  the 
same  had  been  continued  in  their  former  state, 
and  not  been  used  for  the  purpose  of  the  naviga- 
tion:"— Held,  first,  that  the  proper  mode  of 
laying  a  poor-rate  on  the  company  was  accord- 
ing to  the  fluctuating  value  of  adjacent  lands 
and  buildings,  and  not  according  to  their  valae 
at  the  time  of  the  formation  of  the  canal ;  and, 
secondly,  that  the  increased  value  was  to  be 
taken  for  the  time  being,  from  whatever  source 
it  might  arise,  and  not  that  the  increase  arising 
from  the  canal  itself  was  to  be  omitted.  Jt^x  v. 
Monmovfhithire  Canal  Navigation  Company,  5 
N.  &  M.  68  ;  3  A.  &  E.  619  ;  1  H.  &  W^  464. 

By  an  act  for  making  a  navigable  commanica- 
tion  between  two  places,  a  company  was  formed, 
and  authorized  to  purchase  lands.  The  act  then 
directed  that  the  company  should  be  rated  and 
charged  to  all  parliamentary  and  parochial 
taxes,  rates  and  assessments  for  any  lands  to  be 
purchased  or  taken,  or  warehouses*  or  any  other 
buildings  to  be  erected  by  them  in  pursuance  of 
that  act,  in  the  same  proportion  as  other  lands 
and  buildings  adjoining  to  or  lying  near  the 
same  : — Held,  that  the  company  was  liable  to  be 
rated  for  their  lands  and  buildings  at  the  same 
value  as  other  adjacent  lands  and  buildings,  and 
not  accoixiing  to  the  improved  value  derived 
from  their  being  used  for  the  purposes  of  the 
navigation.  B^'x  v.  Chdmer  and  Blackxoater 
Navigation  Company,  2  B.  &  Ad.  14. 

■ 

— ^   Lease   to   Bailwaj  Company — ^Annnal 
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Beat. J — In  pursoance  oi  an  act  of  parliament  a 
canal  company  granted  a  lease  in  perpetuity  of 
their  undertaking  to  a  railway  company,  under 
the  provisions  of  which  a  canal,  part  of  their  un- 
dertaking, was  worked  and  managed  by  a  joint 
committee  in  the  name  of  the  canal  company, 
and  was  worked  by  the  railway  company,  and 
the  railway  company  made  up  to  the  share- 
holders of  the  canal  company  the  deficiency  in 
the  earnings  of  their  undertaking  in  accordance 
with  the  guarantee  in  the  lease  of  the  payment 
of  certain  rents  or  sums  of  money  in  the  nature 
of  rent : — Held,  that  the  annual  rent  or  som  of 
money  received  by  the  canal  company  from  the 
railway  company  under  the  lease  was  not  to  be 
taken  into  account  in  determining  the  rateable 
▼alue  of  the  canal.  He^.  v.  Lapley  (^Otergeera), 
9  B.  &  S.  568. 


Beduetion  of  Expenses.] — In  fixing  the 


amount  of  a  rate  on  a  canal  company,  the 
sum  paid  by  the  proprietors  for  poor-rate,  the 
expense  of  collecting  the  tolls,  of  repairing  the 
banks  of  the  canal,  and  of  supplying  it  with 
water,  ought  to  be  deducted  from  the  gross  pro- 
fits. R^x  V.  Oxford  Canal  Company,  5  M.  & 
B.  100;I0B.  &C.  163. 


When  Tolls  On  Part  of  Canal  exempt  from 


Bateabilit  J.] — Where  goods  are  carried  along  two 
different  lines  of  canal,  one  of  which  is  by  sta- 
tute exempted  from  being  rated  in  respect  of 
the  tolls,  and  the  other  not ;  though  the  voyage 
happen  to  finish  on  the  unexempted  line,  yet 
the  canal  company  shall  not  be  rated  for  more 
than  such  proportion  of  the  tolls  as  accrued  in 
respect  of  the  carriage  along  the  unexempted 
line.  And  the  toll  arising  in  respect  of  so  much 
per  ton  per  mile  is  to  be  rated  only  for  so  many 
miles  as  the  goods  were  carried  along  the  un- 
exempted line.  And  where  the  act  directs  that 
the  tolls  should  be  exempt  from  any  taxes,  rates, 
&c,,  other  than  such  as  the  land  which  should  be 
need  for  the  purpose  of  the  navigation  would 
have  been  subject  to  if  the  act  had  not  been 
made,  that  goes  to  exempt  the  tolls,  qu4  tolls, 
altogether  from  being  rated  in  respect  of  the 
line  so  exempted,  leaving  the  land  rateable  as 
before.  Rfx  v.  Lfeds  and  Liverpool  Canal 
Company,  5  East,  325. 

AMeesment  of  different  Parts  of  Canal  Pro- 
perty.]— A  company  was  the  owner  of  a  canal 
and  premises  such  as  wharves,  engine-house  and 
reservoirs.  The  assessment  to  the  poor-rate'upon 
the  wharves  was  iQade  upon  the  whole  area,  each 
taken  as  a  whole,  on  wharf,  land  and  buildings, 
with  fixtures  and  machineiy  attached,  and  deriv- 
ing some  additional  value  from  the  capacity  of 
being  applied  to  such  purposes  as  those  of  a  canal 
company.  As  regarded  the  engine-house,  that 
was  assessed  at  the  rent  which  it  was  considered 
reasonable  for  the  company  to  pay  from  year  to 
year.  As  regarded  the  canal  proper,  it  was  as- 
sessed to  the  gross  receipts  along  the  whole  line 
of  the  canal,  allowing  certain  dSuctions  for  re- 
pairs, salaries,  tenants'  profits,  &c.  As  regarded 
the  reservoirs,  these  were  assessed  as  land  inde- 
pendently of  their  contributing  to  the  earnings 
of  the  canal : — Held,  that  the  principle  of  as- 
sessment was  correct.  Birmingham  Canal  ydvi' 
ffotion  Company  v.  Birmingham  QOrerseert^,  19 
L.  T.  311. 
.    A  canal  company  is  rateable  in  each  and  every 


!  parish  through  which  its  canal  passes,  as  an  occu- 
;  pier  of  land  covered  with  water.  lii'x  v.  Tnmt 
and  Mersey  Catial  Company,  2  D.  &  R.  752  ;  1 
B.  &  C.  545. 

The  tolls  payable  for  passing  through  locks 
belonging  to  a  canal  company  are  rateable 
wholly  in  the  parish  in  which  the  locks  are 
situate.  Bear  v.  Lower  Mitton,  4  M.  &  R.  711 ; 
9  B.  &  C.  810. 

A  navigation  act  empowered  the  proprietor  to 
take  so  much  per  mile  per  ton  for  all  goods 
carried  along  the  canal : — Held,  that  they  were 
rateable  for  the  tolls  in  the  different  parishes 
where  the  tolls  became  due,  that  is,  where  the 
resi)ective  voyages  finished,  though  for  con- 
venience they  were  authorized  to  collect  the  tolls 
where  they  pleased,  and  did  collect  them  in  other 
parishes.  Bex  v.  Stafford  and  Worcester  Canal 
XatigatUn,  8  T.  R.  340. 

Where  a  canal  runs  through  several  parishes,  a 
i-ate  in  one  should  be  in  proportion  to  the  earn- 
ings in  that  parish,  not  in  proportion  to  the 
length  of  the  part  of  the  canal  there.  Bex  v. 
Kingsminford,  1  M.  &  R.  20  ;  7  B.  &  C.  236  ;  8, 
P.,  Bex  V.  Chaplin,  1  B.  &  Ad.  926. 

Under  a  Local  Act  —  Construction.] — 

By  a  local  act  a  canal  company  was  incorpo- 
rated, and  power  was  given  to  the  company  to 
hold  lands,  without  restriction  as  to  amount  or 
locality,  and  to  take  lands,  and  to  form  a  canal 
in  enumerated  parishes,  amongst  which  H.  was 
not.  By  s.  101,  lands  of  the  company  were  to 
be  rated  like  other  lands  of  a  like  quality  in  the 
same  parishes.  Subsequently,  lands  were  pur- 
chased in  the  parish  of  H.,  in  the  name  of  a 
trustee,  and  occupied  by  the  company  as  a  re- 
servoir : — Held,  that  the  section  was  prospective, 
and  applied  to  all  lands  acquii-ed  by  the  com- 
pany, and  that  the  lands  in  H.,  the  fee  of  which 
was  in  another  party,  but  which  were  substan- 
tially occupied  by  the  company,  were  to  be  rated 
as  othar  lands  of  a  like  quality  in  the  parish  of 
H.  Begent's  Canal  Company  v.  Uendon  (^Oter' 
seers),  6  EL  &  Bl.  852  ;  8  Jur.,  N.  S.  208. 

A  local  act  enacted  that  a  canal  company 
should  be  rated  to  all  parliamentary  and  local 
taxes  and  assessments  for  its  lands  and  buildings 
in  the  same  proportion  as  other  lands  and  build- 
ings lying  near  and  as  the  lands  and  buildings 
would  be  rateable  if  they  were  the  property  of 
individuals : — Held,  that  a  parish  in  Bucking- 
hamshire was  to  be  assessed  to  the  county  rate 
on  an  estimate  in  which  the  company's  lands 
and  buildings  were  assessed  as  directed  by  the 
statute.  Bex  v.  Aylesbury  with  Walton,  9  Q.  B. 
261 ;  4  Rail.  Cas.  315. 


Deduction  of  Expenses.] — In  assessing  a 


canal  passing  through  several  to^'nships,  and 
having  locks  and  other  works  in  the  particular 
township,  the  expenses  of  repairing  and  main- 
taining those  locks  and  works  are  not  to  be  de- 
ducted from  the  gross  earnings  of  the  canal  in 
that  township,  but  only  such  proportion  of  the 
whole  expenses  of  repairing  and  maintaining  the 
locks  and  works  on  the  entire  canal  as,  upon  an 
apportionment  on  the  mileage  principle,  would 
attach  to  that  township.  Brg,  v.  Coventry 
Canal  Xarigatinn  Company,  1  El.  &  El.  572  ; 
28  L.  J.,  M.  C.  102  ;  5  Jur.,  N.  S.  862. 

Exemption  of  Land  from  Bates.] — Where  a 
statute  empowered  the  proprietors  of  a  canal  to 
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make  rates  in  respect  of  vessels,  and  expressly  ' 
exempted  such  rntes  from  all  taxes,  rates,  kc. : —  | 
Held,  that  the  land  occapied  by  the  canal  was  , 
also  thereby  exempted.  Ilex  v.  Colder  and  i 
Ilehhle  NavigatioJi  Company^  1  B.  &  A.  263. 

14.  Waterworks. 

AsBesiment  —  Profitable  Oocnpation.  ]  —  The 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
was  applied  to  the  city  of  Worcester,  and  the 
corporation  of  Worcester  became  the  local  board 
of  the  city,  and  for  the  purposes  of  supplying 
the  sanitary  requirements  of  the  city  took  land, 
and  erected  waterworks  thereon,  in  a  portion  of 
the  parish  of  Claines,  which  was  within  the 
municipal  boundary  of  the  city.  The  parish  of 
Claines  forms  part  of  the  Droit wich  Poor  Law 
Union,  and  its  area  is  partly  without  and  partly 
within  the  city  of  Worcester,  but  for  poor-law 
purposes  is  distinct  and  separate  from  the  city. 
The  city  was  supplied  with  water  from  these 
works,  and  the  corporation  fixed  a  rate  of  four- 
pence  in  the  pound  per  annum  on  the  net  annual 
value  of  the  dwelling-houses  supplied  with  water 
for  domestic  puri)oses,  and  made  an  additional 
charge  for  water  used  for  trade  and  other  s{)ecial 
purposes,  and  a  certain  rate  for  water  supplied 
by  meter.  These  prices  were  fixed  with  a  view 
to  the  sanitary  improvement  of  the  city  and  not 
as  a  commercial  transaction,  and,  in  fact,  left 
but  little  profit  above  the  actual  cost  of  supply. 
In  the  case  of  small  tenements,  the  charge  was 
still  further  reduced.  The  sums  charged  for 
domestic  purposes  would,  where  the  rent  of  the 
house  was  twenty  pounds  or  less,  be  less  than 
twopence  per  week,  to  which  limit  they  were 
permitted  to  rate  by  11  &  12  Vict.  c.  63,  s.  76. 
In  the  other  cases  the  statute  did  not  limit  the 
rate  to  any  particular  sum  : — Held,  that  the 
rateable  value  of  the  waterworks  was  to  be 
assessed  on  the  profitable  occupation,  as  it  was 
in  fact,  and  not  on  what  it  might  be  in  the 
hands  of  a  trading  company  without  restrictions. 
Worcester  (^Mat/or)  v.  Droitwich  Union  QA^tseM- 
Ttient  ammitter),  45  L.  J.,  M.  C.  81  ;  34  L.  T.  288 ; 
24  W.  R.  490.  Aflirmed,  2  Ex.  D.  49 ;  46  L.  J., 
M.  C.  241  ;  36  L.  T.  186  ;  24  W.  R.  336— C.  A. 

A.  waterworks  company  was  empowered  to 
lay  pipes  in  the  streets,  and  did  lay  pipes  ac- 
cordingly. The  company  was  assessed  to  the 
laud-tax  as  holders  of  land  in  a  district  in  which 
they  had  pipes  laid  down,  but  in  which  they  had 
no  other  property : — Held,  that  the  company  was 
not  liable  to  be  assessed  to  the  land-tax  for  the 
land  occupied  by  their  pipes.  Chelsea  Water- 
works Comjmny  v.  Bowley,  17  Q.  B.  358;  20 
L.  J.,  M.  C.  520. 

Where  land  is  occupied  by  a  local  authority 
for  public  purposes  the  land  is  to  be  assessed  to 
the  poor-rate  at  the  rent  which  a  tenant  would 
pay  if  subject  to  the  same  restrictions  as  are  im- 
posed upon  the  local  authority.  Therefore,  where 
a  sanitary  authority  occupies  land  and  works  for 
the  purpose  of  supplying  its  town  with  water, 
the  authority  being  precluded  by  law  from 
making  a  profit  out  of  these  works,  the  rate- 
able value  of  the  lands  and  works  is  nothing. 
Peterhonnigh  (^Mayw^  v.  Stamford  Umon,  31 
W.  R.  949. 


Land  oovered  by  Water  and  Land  oc- 


enpied  by  Pipes.]— By  30  &  31  Vict.  c.  113, 
8.  17,  the  occupier  of  any  land   covered  with 


water  ....  shall  pay  to  the  sewer-rate  in 
respect  of  his  property  one-fourth  part  only  of 
the  rate  in  the  pound  payable  in  respect  of 
houses  and  other  property.  A  waterworks  com- 
pany was  possessed  of  a  canal,  of  filter  beds  sup- 
ported on  brick  arches,  and  sometimes  covered 
with  water,  at  other  times  not,  and  of  land  used 
for  keeping  sand  for  the  filter  beds  ;  and  they  also 
occupied  land  by  iron  pipes,  mains  and  service 
pipes : — Held,  that  the  canal  and  the  filter  beils 
were  land  covered  with  water  within  the  mean- 
ing of  8.  17,  and  ought  to  be  assessed  at  one- 
fourth  of  the  amount  to  be  imposed  on  houses  ; 
but  that  the  land  used  for  the  purpose  of  keeping 
sand,  and  the  land  occupied  by  iron  pipes, 
mains,  and  service  pipes,  aid  not  come  within 
that  description,  and  ought  to  be  assessed  at  the 
full  value.  Hast  Lfmdon  Watenv(»rks  Company 
V.  Leyton  Seiver  Authority,  6  L.  R,  Q.  B.  669  ; 
40  L.  J.,  M.  C.  190 ;  20  W.  R.  98.     . 

An  act  for  lighting  a  hamlet,  empowered  trus- 
tees to  raise  money  by  rate  upon  all  persons  who 
should  inhabit,  occupy  or  enjoy  "  any  messuages, 
tenements,  coachhouses,  stables,  cellai-s,  vaults, 
houses,  shops,  warehouses  or  other  buildings, 
tenements  or  hereditaments,  situate  or  being  in 
any  of  the  streets,  squares,  lanes  or  other  public 
passages  and  places  within  the  said  hamlet  ;  "  so 
as  all  rates  after  the  first  be  laid  upon  all  per- 
sons who  should  inhabit,  occupy  or  enjoy  "  any 
messuages,  tenements,  coach-houses,  stables, 
cellars,  vaults,  houses,  shops,  warehouses  or 
other  buildings,  tenements  or  hereditaments, 
situate  and  being  in  such  of  the  streets,  sciuares, 
lanes  and  other  public  passages  and  places  only 
within  the  hamlet  as  shall  from  time  to  time  be 
lighted  by  virtue  of  this  act : " — Held,  that  a 
waterworks  company  was  not  rateable  for  their 
mains  and  other  pipes,  plugs  and  apparatus 
fixed  in  the  ground  and  used  for  the  conveyance 
of  water  in  the  streets,  roads  and  public  places 
in  the  town,  as  tenements.  Jieg.  v.  Ikut  Linidoft 
Waterworks  Comjmny,  21  L.  J.,  M.  C.  49  ;  17 
Jur.  121  ;  ^'.  C,  nom.  East  Londim  Waterworks 
Company  v.  Mile  End  Old  Titwn  (^Trustees),  17 
Q.  B.  512.     See  S,  C,  2  El.  &  El.  447. 

Paving  commissioners  appointed  under  a  local 
act  were  empowered  to  make  rates  upon  all  per- 
sons who  "shall  inhabit,  hold,  occupy,  possess 
or  enjoy  any  land,  house,  shop,  warehouse,  cellar, 
vault,  or  other  tenements  or  hereditaments  with- 
in any  of  the  streets,  &c.,  of  a  district ;  such  rato 
not  to  exceed  1*.  2d,  in  the  pound  of  the  yearly 
rents  or  value  of  such  of  the  lands,  houses,  &c., 
situate  in  the  streets,  &c..  the  greater  part  of 
which  should  be  paved  in  a  certain  manner,  and 
not  to  exceed  Id.  or  6</.  in  tlie  pound  respec- 
tively for  such  of  the  lands,  houses,  &c.,  situate, 
&c.,  the  greater  part  of  which  should  be  paved 
in  a  certain  other  manner,  or  only  repaved  under 
the  act."  Different  assessments  were  provided 
for  public  buildings,  dead  walls,  and  vacant 
ground  adjoining  the  streets,  &c.,  and  for  unoc- 
cupied houses.  No  specific  assessment  was  pro- 
vided for  water-pipes  laid  down  in  the  district. 
The  commissioners,  in  whom  the  paving  mate- 
rialfl  of  the  streets,  &c.,  were  expressly  vested, 
were  empowered  to  alter  the  position  of  the 
pipes  belonging  to  any  water  or  gas  company 
underneath  such  streets,  squares,  &c. : — Held, 
that  an  incorporated  water  company,  whose 
mains,  pipes  and  other  apparatus  were  laid 
down  within  the  district,  was  liable  under  the 
act  to  be  rated  as  occupiers  of  land.     Reg,  v« 
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East  London  Watertcorks  Company,  18  Q.  B. 
705  ;  21  L.  J.,  M.  C.  174  ;  16  Jur.  711. 

Oeeupiers  of  Betervoir — Use  of  Pipes.] — Geo.  1 
granted  to  a  company  a  canal  or  basin  and  an 
old  pond  in  St.  James's-park,  to  be  converted 
into  reseryoiiB,  and  to  be  used  and  enjoyed  by 
them  as  sach|  for  the  purpose  of  suppi3ring  West, 
minster  with  water  daring  the  royal  pleasure. 
Liberty  was  also  granted  to  them  to  break  up 
the  ground  through  the  park  for  laying  pipes 
from  the  old  pond  and  canal  for  the  purpose 
aforesaid,  making  good  the  ground  so  broken  as 
soon  as  possible.  The  company  took  the  basin 
and  pond  in  pursuance  of  the  warrant,  and  used 
it  accordingly,  making  a  reservoir,  but  was  never 
allowed  to  alter  or  repair  it  but  under  the  in- 
spection of  the  crown  surveyor.  They  paid  no 
rent.  The  ranger  was  rated  for  the  nerbage 
growing  on  the  surface  of  the  soil  in  the  park, 
including  that  under  which  the  pipes  passed  : — 
Held,  fiist,  that  the  company  was  rateable  as 
occupiers  of  the  reservoir ;  and  secondly,  that 
they  were  rateable  for  the  occupation  of  land 
below  the  surface  of  the  soil  by  their  pipes, 
though  the  ranger  was  rated  for  the  herbage. 
Jiex  V.  Chelsea  WatencorkJi  Cinnpany^  2  N.  & 
M.  767  ;  5  B.  &  Ad.  15G. 

Waterworks  occupied  under  Special  Enaot- 
meate.] — By  a  local  act  commissioners  were 
empowered  to  erect  waterworks  for  the  purpose 
of  supplying  water  for  watering  the  streets,  used 
in  case  of  fires,  and  other  public  purposes,  iu 
Liverpool,  and  to  levy  a  rate  on  the  borough  for 
the  expenses  thereol  The  act  contained  express 
prohibitions  against  using  this  water  for  domestic 
purposes.  The  commissioners  erected  waterworks 
m  an  adjoining  township  of  West  Derby.  By 
subsequent  acts  the  property  and  powers  of  these 
commissioners  became  vested  in  the  corporation 
of  Liverpool.  Water  was  supplied  in  Liverpool 
for  domestic  purposes  by  trading  companies  from 
waterworks  also  situated  in  the  townhip  of  West 
Derby.  The  corporation  was,  by  a  local  act, 
empowered  to  purchase  the  undertakings  of  these' 
companies,  and  for  that  purpose  to  borrow  money. 
When  purchased,  the  corporation  was  to  supply 
water  for  domestic  purposes  to  the  inhabitants 
of  Liverpool,  which  then  comprised  the  parish  of 
Liverpool  and  part  of  the  to-vinship  of  West 
Derby,  and  of  parts  of  other  townshi])s,  with 
power  to  supply  the  inhabitants  of  an  adjoining 
district,  including  the  whole  township  of  West 
Derby.  It  was  enacted  that  the  corporation  was 
so  to  regulate  the  charges  for  the  water  so  sup- 
plied as  to  raise  no  more  money  than  the  interest 
of  the  money  borrowed,  and  the  expenses  of 
managing  the  waterworks.  The  purchase  was 
completed,  and  those  waterworks  were  vested  in 
the  corporation.  By  a  subsequent  act  the  cor- 
poration was  empowered  to  use  the  water  from 
the  commissioners'  waterworks  and  the  com- 
pany's waterworks  indiscriminately,  and  the 
pipes  were  accordingly  united,  and  the  two  sets  of 
waterworks  were  occupied  in  common  :  —Held, 
that  the  corporation  was  rateable  in  the  town- 
ship of  West  Derby  for  the  waterworks  there 
occupied  by  them  under  these  enactments.  Liver- 
potH  {Mayor)  yJWest  Derby  {Orerieerg)^  6  El.  & 
BL  704  ;  25  L.  J.,  M.  C.  112  ;  2  Jur.,  N.  S.  1002. 

Licence  to  Lay  down  Pipes.] — By  a  paving 
and  lighting  act,  the  tenants  ana  occupiers  of  all 


messuages,  houses,  warehouses,  shops,  cellars, 
vaults,  stables,  coach-houses,  brewhouses,  and 
other  buildings,  gardens  or  garden  ground,  and 
other  tenements  within  the  same  town,  were 
liable  to  be  rated  for  the  purposes  of  the  act : — 
Held,  that,  under  such  act,  a  waterworks  com- 
pany was  not  rateable  as  occupiers  of  a  tene- 
ment, in  respect  of  their  water-pipes  canied 
under  ground,  for  supplying  those  towns  with 
water.  Hex  v.  Manchetter  Watenvorlts  Covi^ 
pany,  3  D.  &  R.  20 ;  1  B.  &  C.  630. 

A  mere  liberty  granted  under  an  act  of  parlia- 
ment to  a  water  company  to  break  up  the  ground 
and  lay  down  pipes  is  not  liable  to  be  rated.  /&. 

**  Property  other  than  Land,'*  what  is.] — A 
water  company  were  occupants  of  pipes  under 
the  surface  of  the  soil  in  a  parish  in  which  the 
provisions  of  the  3  &  4  Will.  4,  c.  90,  had  been 
adopted.  The  parish  was  within  the  metropoli- 
tan district.  In  a  lighting  rate  imposed  under 
the  Metropolitan  Management  Act  (18  &  19  Vict, 
c.  120),  the  company  was  rated  as  coming  within 
the  description  in  s.  165  of  occupants  of  "  houses, 
buildings,  and  property,  other  than  land,"  at  a 
rate  three  times  greater  than  that  at  which  the 
occupiers  of  land  were  rated  : — Held,  that  they 
were  rateable  at  the  lower  rat/C,  as  occupiers  of 
land.  Reg,  v.  Southwark  and  Vauxhall  Water 
Cimpany,  6  El.  &  Bl.  1008  ;  3  Jur.,  N.  S.  41. 

By  an  improvement  act,  a  town  council  was 
empowered  to  make  and  levy  a  rate  upon  any 
person  who  occupied  any  house,  shop,  &c.,  except 
as  thereinafter  excepted,  according  to  the  full 
net  annual  value  thereof  respectiv^y ;  and  by  a 
section  it  was  provided,  that  "  the  occupiers  of 
any  land  covered  with  water,"  shall  be  rated  in 
respect  of  the  same  at  one-fourth  part  only  of 
the  net  annual  value  : — Held,  that  a  reservoir  of 
a  water  company  came  within  the  proviso,  but 
that  water-pipes  did  not.  Beg.  v.  liirminglmvi 
Waterworks  Company,  1  B.  &  S.  84  ;  4  L.  T.  242. 

Held,  secondly,  that  the  pipes  and  mains  of 
the  company  within  the  borough  were  rateable 
to  the  borough  to  the  full  extent,  and  not  there- 
by to  one-fourth  part  of  their  net  annual  value 
as  land  covered  with  water.    Ih, 

Beseryoir— Property  occupied  solelj  for  Pub- 
lic Purposes.] — Commissioners  under  a  local  act 
constructed  a  reservoir  in  a  township  across  a 
stream,  upon  land  purchased  by  them  under  the 
powers  of  the  act,  for  the  purpose  of  affording  a 
more  regular  supply  of  water  to  the  mills  upon 
the  stream,  and  by  means  thereof  cleansing  the 
stream,  and  thereby  promoting  the  health  of  the 
persons  residing  upon  its  l^nks.  The  water 
flowed  from  the  reservoir,  along  the  ancient  bed 
of  the  river,  and  the  result  obtained  was  a  more 
rogular  supply  of  water  to  the  mills,  and  thereby 
an  increased  regularity  in  the  motive  power, 
whereby  the  mUls  were  enabled  to  continue 
working  at  times  when,  without  the  reservoir, 
they  would  be  compelled  partially  to  cease  work- 
ing. None  of  the  mills  benefited  by  the  reservoir 
were  situate  in  the  township,  but  in  other  town- 
ships lower  down  the  stream.  The  commis- 
sioners, under  the  powers  contained  in  the  act» 
levied  rates  upon  the  mills,  in  order  to  pay  the 
interest  on  the  money  borrowed  for  constructing 
the  reservoir,  and  the  necessary  expenses  of  its 
maintenance.  The  commissioners  were  rated  as 
occupiers  of  the  land  and  reservoir,  and  it  was 
admitted  that  the  assessment  would  be  a  fair 
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and  proper  asscesment  on  the  occupiers  of  the 
reservoir  if  the  works  constructed  and  carried  on 
by  the  commissioners  had  been  a  private  under- 
taking- of  any  person  or  persons  who  had  in- 
creased the  available  supply  of  water  to  the 
different  millowners,  as  was  done  by  the  reser- 
voir, and  who  at  pleasure  could  allow  or  refuse 
the  millowners  the  benefit  of  such  increase  of 
water,  and  could  charge  them  for  such  supply  : 
^-Held,  first,  that  the  reservoir  was  not  exempted 
as  property  occupied  solely  for  public  purposes. 
Jlefj.  V.  Kentniere,  17  Q.  B.  651 ;  21  L.  J.,  M.  C. 
13  ;  16  Jur.  265. 


Increase  of  Water  Supply  to  Millowners.] 


— Held,  secondly,  that  the  amount  of  the  rate  was 
correct,  because,  first,  the  commissioners,  being 
all  millowners,  must  be  considered  as  represent- 
ing the  whole  class  to  be  benefited  by  the  im- 
proved supply  of  water,  and  in  the  situation  of  a 
water  company  established  for  the  same  purpose ; 
secondly,  the  purpose  to  which  the  land  was  then 
applied,  and  not  the  manner  in  which  it  was 
used  at  any  former  period,  must  be  regarded  ; 
and,  thirdly,  the  rateable  value  of  the  mills 
must  be  estimated  at  an  amount  minus  the  con- 
tribution to  the  assessment  paid  by  each  mill- 
owner,  so  that  the  milloi^Tiers  should  not  be 
doubly  assessed.    Ih, 

Water-pipes  extending  into  several  Distriots.] 

— A  metropolitan  parish  contained  seventeen 
large  districts  of  building  land,  for  each  of  which 
a  special  act  of  parliament  was  passed,  and  the 
rating  clauses  for  paving,  lighting,  &c,  differed 
in  language.  The  N.  water  company  had  water- 
pipes  under  the  streets  in  all  the  districts.  In 
one  local  act,  the  rating  clause  specified  only 
**  houses,  shops,  warehouses,  cellars,  vaults, 
buildings  and  tenements."  Another  specified 
only  "grounds,  houses,  shops,  gardens,  vaults 
and  other  buildings  : " — Held,  that  the  words 
"tenements"  and  "grounds"  must  have  the 
widest  meaning,  and  included  all  land  capable 
of  being  let  at  an  annual  value,  and  that  the  K. 
company  was  rateable  in  all  these  local  districts 
as  occupiers  of  land  in  respect  of  their  "WTiter- 
pipes.  yew  Mirer  Company  v.  St,  Panrroi 
Vestnj,  45  J.  P.  75. 

The  6  Geo.  3,  c.  70,  for  better  supplying  the 
inhabitants  of  Bath  with  water,  reciting  that 
there  were  springs  of  water  in  the  neighbour- 
hood belonging  to  the  corporation,  enacts,  that 
they  shall  have  power  and  authority  to  cause 
the  water  to  be  conveyed  from  such  springs  to 
the  city,  and  gives  them  authority  to  enter  upon 
and  break  up  the  soil  of  any  public  highway  or 
waste,  and  the  soil  of  any  private  grounds  with- 
in two  miles  of  the  city,  and  the  soil  or  pavement 
of  any  street  within  the  city,  in  oixier  to  drain 
and  collect  the  water  of  the  springs,  and  to  make 
reservoirs  and  to  erect  conduits,  water-houses, 
and  engines,  necessary  for  keeping  and  for  dis- 
tributing the  water,  and  to  lay  imderground 
iaqueducts  and  pipes  for  the  same  purpose  ;  and 
it  vests  the  right  and  property  of  all  these  in  the 
corporation: — Held,  that  in  addition  to  the 
springs,  the  corporation  was  liable  to  be  rated 
for  the  reservoirs  made  by  them  in  the  parish  of 
Lyncomb  and  Widcombe  under  the  act,  as  for 
land  occupied  by  them  ;  which  reservoirs,  by 
means  of  aqueducts  and  pipes  laid  underground, 
partly  in  the  same  parish,  and  through  the  parish 
'et  St.  James  into  the  parish  of  St.  Peter  and  St. 


Paul,  in  Bath,  for  the  supply  of  the  city,  pro- 
duced to  the  corporation  a  clear  annual  profit  of 
(iOOl. ;  but  that  the  corporation  vras  not  rateable 
for  the  whole  of  the  entire  profit  in  the  first- 
mentioned  parish,  in  which  the  springs  were  first 
collected  into  the  reservoirs ;  a  proportion  of 
such  entire  profit  accruing  to  them  from  the 
underground  aqueducts  and  pipes  laid  into  the 
soil  of  the  other  parishes,  in  respect  of  which 
tfiey  were  to  be  considered  as  the  occupiers  of 
land  yielding  annual  profit  in  those  parishes. 
Itex  V.  Bath  iCorporatioji),  14  East,  609. 

Where  a  company  was  empowered  by  act  of 
parliament  to  lay  imderground,  through  the 
streets  of  a  town,  main  pipes  for  the  conveyance 
of  water,  and  the  inhabitants,  with  the  company's 
consent,  to  lay  pipes  communicating  with  such 
main  pipes  to  their  houses,  paying  to  the  com- 
pany a  rate  for  such  privil^e  :— Held,  that  the 
company  was  rateable  in  the  parish  where  the 
main  pipes  lay  in  respect  of  those  pipes,  and  the 
rates  paid  thereon.  Rex  v,  IlitcMale  Water- 
woj'ht  Company,  1  M.  &  S.  634.  And  see  Hex  v. 
Liverpool^  8  East,  455,  n. 

Apportionment  of  Bateable  Value  and 


Deductions.] — Works  of  a  water  company  ex- 
tended into  several  parishes,  and  consisted  of  two 
portions,  one  of  which,  being  the  several  pipes 
which  delivered  the  water  to  the  consumer,  was 
directly  productive  of  profit ;  and  the  other,  con- 
sisting of  reservoirs,  buildings,  6:c.,  indirectly 
conduced  to  such  production  in  some  parishes. 
The  company  had  no  works,  but  service  pipes. 
The  rateable  value,  for  the  purposes  of  poor- 
rates,  of  the  entire  works  was  30,800/. ;  the 
rateable  value  of  the  reservoirs,  buildings,  &c., 
valued  as  land  and  buildings  deriving  additional 
value  for  their  capacity  of  being  applied  to  the 
objects  of  a  water  company,  6,600Z. : — Held, 
that  the  rateable  value  ought  to  be  apportioned 
among  the  several  parishes  in  the  following 
manner :  the  rateable  value  of  the  reservoirs, 
buildings,  &c.,  valued  as  above  to  be  first  de- 
ducted from  the  total  rateable  value,  and  dis- 
tributed amonglhe  parishes  in  which  this  portion 
of  the  works  was  situate,  according  to  the  extent 
of  such  works  in  each  parish  ;  and  the  residue  of 
the  rateable  value  to  be  apportioned  among  the 
parishes  containing  the  service  pipes,  in  the  ratio 
of  the  net  profits  produced  in  each  of  those 
parishes.  Re^,  v.  Mile  End  Old  Town  QOcer- 
feers,  .5r.),  10  Q.  B.  208  ;  3  New  Sess.  Cas.  13  ;  16 
L.  J.,  M.  C.  184;  llJur.  985. 

The  pipes  and  reservoirs  of  a  waterworks  com- 
pany were  so  placed  in  the  several  parishes  in 
which  they  were  respectively  situate,  that  the 
whole  together  formed  one  apparatus  for  the 
supply  of  water,  in  some  only  of  such  parishes, 
to  the  customers  of  the  company  ;  a  part  of  such 
apparatus  being  rateable  to  the  poor-rate  in  each 
parish : — Held,  that  it  was  not  a  coiTect  principle, 
in  order  to  ascertain  the  rateable  value  of  the 
apparatus  in  any  one  particular  parish,  to  cal- 
culate the  total  rateable  value  of  the  whole  ap- 
paratus in  all  the  parishes,  and  then  divide  that 
value  among  the  several  parishes,  according  to 
the  quantity  of  land  occupied  by  the  apparatus 
in  each  of  them.  Reg.  v.  Putney  (^Over*eers)y 
3  E1.&  El.  108  ;  S,  C.^'Cliclsea  Waterwof^  Com- 
j}any  v.  Putney  (^Offerseeri),  29  L.  J.,  M.  C.  230  ; 
6  Jur.,  N.  S.  940. 

A  waterworks  company  was  empowered  to 
construct  works  and  lay  mains  and  pipes  through 
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and  under  certain  highways,  roads,  &c.,  and  to 
supply  certain  parishes  with  water.  The  com- 
pany erected  in  a  parish,  H.  not  being  one  of 
those  parishes,  en$rine-houses  and  other  works, 
and  laid  down  a  main  thence,  part  of  which  ran 
through  H.,  conveying  the  whole  of  the  water  to 
reservoirs  in  another  parish,  from  which  reser- 
voirs the  water  was  distributed,  through  other 
mains  and  pipes,  to  the  customers  of  the  com- 
pany in  the  several  parishes  named  in  their  acts. 
The  company  derived  no  direct  profit  in  H.,  and 
had  no  freehold  or  leasehold  interest  in  the  soil  of 
the  highway : — Held,  that  the  company  being 
in  posseesion  of  the  mains  buried  in  the  soil,  and 
therefore,  de  facto,  in  beneficial  occupation  of 
the  part  of  the  soil  occupied  by  the  mains,  .was 
rateable  in  respect  of  them.  Meff.  v.  WeH 
Jfiddlf'sex  Waterworks  Chnipany,  1  El.  &E1. 716 ; 
28  L.  J.,  M.  C.  135  ;  5  Jur.,  N,  S.  1159. 


Calculatioii  of  Profits.] — Held  also,  that. 


15.  Navigable  Rivers. 


as  regarded  the  principle  of  assessment,  the  com< 
pany  was  to  be  rated  in  H.  in  respect  of  the 
plant,  engine-houses,  buildings,  wharves,  mains, 
lands  and  premises,  as  for  mere  land  and  build- 
ings, with  fixtures  and  machinery  attached,  and 
deriving  some  additional  value  from  their  ca- 
pacity of  being  applied  to  such  purposes  as  that 
of  a  water  company,  such  additional  value  being 
derived  from  an  increase  of  demand  beyond 
supply,  according  to  the  principle  regulating  ex- 
changeable value,  and  not  by  reference  to  receipts 
eam^  in  another  parish,  beyond  assuming  that 
they  were  sufficient  to  pay  for  all  outgoings,  in- 
cluding profits  on  capital.    lb. 

Direct  and  Indirect  Sources  of  Profit.] — It 
may  be  doubted  whether  the  distinction  which 
has  been  taken  between  direct  and  indirect 
80UTYM»  of  profit,  as  applied  to  the  mains  and 
pipes  of  a  water  company  running  through 
different  parishes,  is  well  founded,  and  more 
especially  in  cases  where  the  mains  only  belong 
to  the  company,  and  not  the  service-pipes. 
Sheffield  United  Gaslight  Company  v.  Sheffield 
(Orerseers),  4  B.  &  S.  135  ;  32  L.  J.,  M.  C.  169  ; 
9  Jur^  N.  S.  623  ;  11  W.  R.  1064. 

The  proper  allowance  to  be  made  for  tenants' 
profits  and  interest  on  capital  is  entirely  a  ques- 
tion of  fiict.    lb. 

Supplemental  Valuation  lift.] — During  the 
first  year  after  a  quinquennial  valuation  list  in 
the  metropolis  had  come  into  operation,  some 
new  houses  were  connected  by  means  of  service 
pipes  with  a  water  company's  mains  previously 
existing  and  assessed  in  the  qminquennial  list. 
Such  connexions  caused  an  increase  of  the  com- 
pany's gross  receipts  arising  from  the  additional 
rentals  derived  from  the  new  houses ;  but  no 
alteration  was  made  in  the  mains  themselves,  the 
service  pipes  being  the  property  of  the  owners  or 
occupiers  of  the  houses: — Held,  that  the  in- 
creasied  rental  so  derived  constituted  an  altera- 
tion of  the  matters  stated  in  the  valuation  list, 
within  s.  46  of  the  Valuation  of  Property  (Metro- 
polis) Act,  1869,  and  was  properly  taken  into 
account  in  a  supplemental  list  made  under  that 
section,  whereby  the  rateable  value  of  the  com- 
pany's mains  was  assessed  at  a  greater  amount 
than  it  had  stood  at  in  the  quinquennial  list. 
Ji^g.  V.  Aew  Hirer  Company^  4  Q.  B.  D.  309  ; 
48  L.  J..  M.  C.  123  ;  40  L.  T.  322  ;  27  W.  R. 
785. 


Easement  for  the  Purpose  of  Biver  Navigation.] 
— Certain  persons  were  authorized  under  an  act 
to  make  navigable,  clear,  cleanse,  scour,  open, 
enlarge  and  straighten  a  river,  dig  and  cut 
banks,  erect  weirs,  locks  and  dams,  make  new 
cuts  and  trenches  through  lands  adjoining  which 
they  were  to  purchase,  and  make  towing-paths 
over  land  partly  purchased  and  partly  rented  by 
them  : — Held,  that  they  were  not  rateable  as 
occupiers  of  the  river  or  of  the  land  taken  for 
the  purposes  of  the  navigation,  because  they  were 
not  occupiers  of  it,  but  had  a  mere  easement  in 
it :  but  that  they  were  rateable  for  the  new  cuts 
and  trenches,  and  for  the  weirs,  locks  and  dams 
erected  on  their  own  land.  Rex  v.  M("rsey  and 
Irioell  KacVgation  Company y  4  M.  &  R.  84  ;  9 
B.  &  C.  95.  And  see  Hex  v.  Chelsea  Water^ 
works  Company,  5  B.  &  Ad.  156. 

Looks  and  Cuts  in  Land.] — ^An  act  authorized 
certain  persons  to  make  and  maintain  the  River 
Avon  navigable,  to  scour  the  river,  to  make  new 
cats  through  lands  adjoining,  and  to  build  locks, 
first  making  satisfaction  to  the  ovMiers  of  lands. 
Theact  then  appointed  commissioners  for  settling 
and  apportioning  such  satisfaction,  and  then  em- 
powered the  undertakers  to  take  certain  tolls. 
The  undertakers  made  the  river  navigable,  and 
scoured  and  cleansed  it  from  time  to  time,  and 
made  a' cut  and  lock  for  the  purposes  of  the 
navigation  on  land  purchased  by  them  : — Held, 
that  they  were  not  the  occupiers  of  the  River 
Avon,  and  rateable  in  respect  of  it,  as  land 
covered  with  water,  but  that  they  were  rateable 
in  respect  of  the  cut  and  the  lock  made  on  their 
own  land.  Rex  v.  Atoti  Company,  4  M.  &  R. 
23  ;  S,  C,  nom.  Rex  v.  Thomas,  9  B.  &  C. 
114. 

-  Cuts  and  Towing-Paths.] — By  a  local  act, 


a  company  was  authorized  to  make  the  River 
Avon  navigable  from  B.  to  H.,  and  to  make  any 
new  cuts  through  the  lands  adjoining  the  river  ; 
and  commissionei's  and  a  compensation  jury  were 
authorized  to  settle  and  assess  what  satisfaction 
the  landowners  should  have  for  their  lands  made 
use  of  by  the  company,  and  to  adjust  what  share 
of  such  purchase-money  every  tenant  having  a 
particular  estate  should  have ;  and  the  order, 
sentence  or  decree  so  made  was  directed  to  be 
made  a  recoixl  of  quarter  sessions.  By  a  subse- 
quent act,  the  company  was  authorized  to  make  a 
horse  towing-path,  and  further  powers  were  given 
for  the  purchase  of  lands.  The  company  made  a 
new  cut  and  a  horse  towing-path ;  and  an  in* 
quisition  of  a  jury  assessed,  as  a  recompense 
for  the  value  of  the  land  taken  for  the  act, 
thirty  years'  purchase.  No  conveyance  was  ever 
made  to  the  company  of  any  land  for  the  cuts 
or  towing-path ;  but  previously  to  making  the 
latter,  the  company  gave  a  satisfaction  to  the 
respective  landowners  of  a  general  sum  or  annual 
payment,  as  a  recompense  for  the  land  taken. 
The  remainder  of  the  land  taken  by  the  company 
for  a  towing-path,  and  not  used  by  them,  was 
depastured  or  otherwise  used  by  the  adjoining 
landowners  : — ^Held,  that  the  company  had  such 
an  exclusive  occupation  both  of  the  cuts  and 
towing-path  as  made  them  rateable.  Bath 
River  Navigatiim  Company  v.  Willis,  3  P.  & 
D.  220 ;  11  A.  &  B.  463  ;  2  Railw.  Cas.  7. 
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Occnpation  of  Honie  bj  Saxrejor.] — A  person 
■occupying  a  house  as  surveyor  under  the  trus- 
tees of  a  navigable  river  is  liable  for  poor- 
rates,  although  by  the  act  regulating  the  tolls  to 
be  taken  on  the  river,  such  tolls  are  exempted 
i rom  being  rated,  and  although  the  trustees  nave 
no  beneficial  interest  in  the  navigation  of  the 

river  or  the  tolls.    v.  Armstrong^  2  Stark. 

543.  And  see  Malkhi  v.  Vfckerstaff,  3  B.  &  A. 
•89. 

Bight  of  Navigation— Lialiilily  of  Chraatea.]— 

The  grantee  of  the  right  of  navigation  of  a  river 
is  rateable  in  respect  of  tolls  arising  from  a  sluice 
•erected  in  the  parish,  though  he  himself  resides 
'elsewhere,  and  the  tolls  are  collected  in  another 
parish.     Ilex  v.  CardiTigtofiy  Covrp.BSl. 

Navigation  throngh  several  Pariahes.] — Where 
a  navigation  runs  from  A.  to  B.  through  several 
intervening  parishes,  and  the  tolls  for  the  whole 
navigation  are  collected  in  those  two  parishes, 
"they  may  be  assessed  in  those  two  parishes  for 
the  whole  amount,  according  to  the  proportion 
•collected  in  each.  JR^x  v.  Aire  a  fid  Calder 
Kariffati'o7i,  2  T.  R.  660. 

Where,  by  a  navigation  act,  the  proprietor  was 
•entitled  to  a  toll  of  4*.  per  ton  for  goods  carried 
from  A.  to  B.,  or  from  B.  to  A.,  and  to  a  propor- 
tionable sum  for  any  less  distance  ;  and  was  also 
•enabled  to  appoint  any  place  of  collection : — 
Held,  that  the  tolls  for  goods  carried  the  whole 
voyage  from  A.  to  B.  were  rateable  in  B.,  though 
in  i^ct  they  were  collected  in  a  parish  between  A. 
•and  B.  because  the  tolls  become  due  where  the 
voyage  is  completed.    Hex  v.  Page,  4  T.  R.  543. 

Where  the  proprietors  of  an  inland  navigation, 
running  through  fourteen  different  parishes,  were 
rated  to  the  poor  of  the  fourteenth  parish  (in 
which  the  profits  arising  from  the  whole  naviga- 
tion were  received)  in  respect  of  the  whole 
^amount  of  the  profits  : — Held,  that  the  rate  was 
too  high,  and  ought  to  have  been  apportioned 
-among  all  the  parishes  through  which  the 
navigation  passed^  Rex  v.  Paluwr^  2  D.  &  R. 
793  ;  1  B.  &  C.  546. 

Where  a  navigable  river  passed  through 
■several  parishes,  and  dues  on  tonnage  became 
payable  for  goods  carried  along  the  line  of  navi- 
gation, and  landed  at  a  wharf  locally  situate 
within  a  particular  parish : — Held,  that  a  rate 
■on  the  proprietors  of  those  dues,  for  their  whole 
amount  in  that  parish  for  the  river  tonnage, 
•could  not  be  considered  as  a  rate  on  that  part  of 
the  river  locally  situate  within  such  parish,  but 
;as  a  rate  on  the  parts  of  the  river  situate  as  well 
within  that  parish  as  without  it ;  and  con- 
:sequently  that  it  could  not  be  supported.  Jl^x 
T.  MUUm,^  B.icA.  112. 

The  owners  of  mills  in  a  township,  in  compcn- 
•sation  for  the  loss  of  water  occasioned  to  them 
by  an  adjoining  navigation,  were  allowed,  by 
:nct  of  parliament,  to  take  certain  tolls  at  a  lock 
situate  on  the  line  of  navigation,  but  in  a 
•different  township  : — Held,  that  they  were  not 
rateable  at  their  mills,  in  respect  of  the  tolls  so 
taken.  Rex  v.  Aire  and  Calder  KavigtUion 
Company^  3  B.  &  Ad.  533. 


-Proportion  to  Profits.] — The  proprietors  of 


a  river  navigation  are  rateable  in  a  parish  through 
which  the  navigation  passes  (though  no  riverage 
dues  are  received  in  such  parish),  in  proportion 
to  their  profits  upon  the  whole  line  of  navigation. 


Rex  V.  Portmorc  (Earl),  2  D.  &  R.  798  ;   1  B.  & 
C.551. 


Dednotions  for  Expenses  and  Tenant's 


Profits.] — The  proprietors  of  a  river  navigation , 
formed  under  an  act  of  parliament,  are  rateable 
in  every  parish  through  which  it  passes,  in  pro- 
IJortion  to  the  profit  derived  from  the  navigation 
in  such  parish.  Rex\.  Wokitigy  5  N.  &  M.  395  ; 
4  A.  &  E.  40  ;  1  H.  &  W.  539. 

The  proprietors  of  a  river  navigation  running 
through  several  parishes  were  entitled  to  claim  a 
toll  of  4#.  The  trustees  fixed  the  tolls  at  4*.  for 
the  whole  distance,  and  at  different  decreased 
rates  for  fixed  portions  only  of  the  whole  dis- 
tance:— Held,  that  in  calculating  the  simi  at 
which  the  proprietors  were  to  be  rated  in  any 
one  parish,  the  proportion  was  to  be  ascertained 
on  a  mileage  calculation  with  respect  to  the 
whole  distance  as  regards  the  thorough  trade  ; 
and  on  a  mileage  calculation  with  respect  to  the 
distance  gone  over  as  regards  the  short  trade, 
excluding  in  the  latter  case  all  trade  in  parts 
in  which  the  particular  parish  was  not  situated. 
Ih. 

In  calculating  the  amount  of  profit,  a  de- 
duction for  the  necessary  repairs  and  expenses 
must  be  made,  the  proportion  of  the  particular 
parish  being  ascertained  where  the  repaii-s  are 
equal  throughout  the  whole  distance,  by  a 
mileage  calculation.     Ih, 

So  a  reasonable  sum  must  be  deducted  for 
tenants'  profits.    Ih, 

No  deduction  is  to  be  made  in  respect  of  sums 
payable  by  the  act  of  parliament,  as  compen- 
sation to  persons  injured  by  the  navigation, 
out  of  the  profits  of  the  undertaking ;  such 
sums  being  only  in  the  nature  of  rent-charges, 
and  not  affecting  the  value  of  the  occupation. 
Ih. 

Commissioners  of  a  navigation  having  bor- 
rowed 28,000/.  on  mortgage,  and  being  still  in 
want  of  funds,  agreed  to  let  the  navigation  and 
tolls  for  ninety-nine  years,  the  lessee  undertaking 
to  pay  the  interest  of  the  28,O00Z.  An  act  was 
afterwards  passed  confirming  the  J^'eement  and 
empowering  the  commissioners  to  lease  the  navi- 
gation and  tolls  for  the  remainder  of  the  term  to 
the  persons  entitled  under  the  former  agreement, 
and  enacting  that  they  should  pay  the  interest 
of  the  28.000Z.  yearly  to  the  mortgagees,  in  de- 
fault of  which  the  commissioners  might  require 
the  toll-collector  to  pay  such  interest  to  the 
mortgagees  out  of  the  moneys  in  his  hands  : — 
Held,  that  the  ifiterest  paid  by  the  lessees  was  in 
substance  a  rent,  and  that  the  rate  ought  to  be 
ciilculated  uponit,  and  that  the  lessees  were  not 
occupiers  under  a  beneficial  lease,  though  the  in- 
terest was  only  about  l,400i.  a  year,  and  the 
annual  earnings  at  the  time  of  making  the  rate 
were  3,418/.  (from  which,  however,  about  1,000/. 
was  to  be  deducted  for  repairs,  &c.),  one  year's 
value  being  no  criterion,  and  there  being  no 
proof  that  the  rent  was  unduly  small.  Rex  v. 
Chaplin,  1  B.  &  Ad.  926. 

16.  MOOBINGS. 

Barge  Moored  to  Bed  of  Biver  and  made  into 
a  Pier.  1 — A.  moored  a  barge  in  the  Thames  be- 
tween nigh  and  low  water  mark  ;  the  moorings 
were  stationary  in  the  bed  of  the  Thames,  by 
which  it  was  moored,  and  which  were  in  the 
parish  of  Greenwich.    The  bai^  was  connected 
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by  a  chain  with  Btairs  on  the  land,  the  soil  of 
which  was  not  the  propcrtj  or  in  the  occapatlon 
of  A.,  and  which  was  at  that  point  a  common 
highway  to  the  Thames.  Movable  planks  were 
laid  from  the  shore  on  to  the  barge,  and  thence 
to  another  barge  moored  farther  out  in  the 
Thames,  and  which  always  floated.  By  this 
means  a  pier  was  constructed,  which  was  per- 
manently kept  there  and  used  for  embarking  in 
steam-boats  and  landing  from  them  ;  and  A.  was 
remunerated  by  the  parties  so  using,  and  he  had 
the  sole  control  of  the  pier : — Held,  that  he  was 
rateable  to  the  poor-rate  for  Greenwich,  as  an 
occupier  of  land  in  the  bed  of  the  river.  Forrcgt 
V.  Gre^nicieh  iOrerseers),  8  El.  &  Bl.  890 ;  27 
L.  J.,  M.  C.  96  ;  4  Jnr.,  N.  S.  480. 

Bar^  attaelied  to  Posts— Hoyable  ChattoL] 
— On  a  navigable  river,  the  be<l  of  which  was 
Tested  in  a  corporation,  a  barge,  the  property  of 
an  individual,  was  moored  by  means  of  two  iron 
rings  fixed  to  the  barge  and  passed  loosely  and 
movably  round  two  posts  which  had  been  placed 
in  the  bed  of  the  river  twenty  years  before  for 
the  purpose  of  being  so  used,  but  without  the 
leave  and  licence  of  the  owners  of  the  soil.  The 
barge  could  be,  but  had  never  actually  been, 
moved  : — Held,  that  he  was  not  rateable  in  re- 
spect of  the  posts  inasmuch  as  he  was  not  shewn 
to  have  been  in  exclusive  possession  of  them, 
nor  of  the  barge,  it  being  a  movable  chattel. 
Grant  v.  Oxford  Local  Boards  4  L.  R.,  Q.  B. 
t» ;  38  L.  J.,  M.  C.  39  ;  19  L.  T.  378  ;  17  W.  R.  76. 

Lieence  to  nae  Hoorings — EzcluiiTe  Oecupa- 

tton.] — The  conservators  of  the  Thames  were 
owners  of  the  soil  and  bed  of  the  river  and  of 
moorings  fixed  to  the  soil  of  the  river.  W.  ufeed 
the  moorings  to  moor  his  hulk,  as  a  coal  depot, 
under  the  following  document  :  "  We,  the 
<*x>nscrvator8  of  the  Thames,  grant  to  W.  liberty 
and  licence  to  fasten,  and  thenceforth  keep 
fastened,  his  coal  hulk  to  the  moorings  placed  by 
the  conservators  in  the  river,  until  either  party 
shall  have  given  to  the  other  one  calendar 
month's  notice  in  writing,  in  consideration 
whereof  W.  agrees  to  pay  towards  the  expenses 
of  placing  and  maintaining  and  repairing  the 
moorings  the  annual  sum  of  302."  W.  was  as- 
s^sed  as  occupier  of  part  of  the  bed  of  the  river  : 
— Held,  that  the  document  was  not  a  demise, 
but  only  granted  a  licence  to  use  the  moorings, 
and  that  W.  was  therefore  not  the  occupier,  nor 
liable  to  be  rated.  Wat  kins  v.  MiltoTi^next- 
Oravettnd  (^Overseers),  3  L.  R,,  Q.  B.  350 ;  37 
L.  J.,  M.  C.  73  ;  18  L.  T.  601  ;  16  W.  R.  1059. 

Derriok   always   Afloat,  and  subjoct   to    be 

moTOd.] — Persons  were  possessed  of  a  derrick 
for  loading  and  unloading  (but  not  storing)  coals 
in  the  Thames,  which  was  moored  within  a 
parish  under  a  licence  from  the  conservators,  in 
the  following  manner,  viz.  by  two  single-fluked 
anchors  on  the  side  nearest  the  shore,  and  by  two 
stones  on  the  channel  side,  and  by  two  stream 
anchors  one  at  the  head  and  the  other  at  the 
stem.  The  anchors  and  stones  (which  could  be 
faanled  on  board  by  the  machinery  on  the  der- 
rick) were  merely  dropped  into  the  river,  no  force 
being  used  for  the  purpose  of  fastening  them, 
but  only  a  small  quantity  of  ballast  being  re- 
moved in  the  bed  of  the  river  to  enable  the 
stones  to  lie  flat.  The  derrick  was  always  afloat, 
and  was  subject  to  be  moved  to  any  other  part 


of  the  river,  at  the  pleasure  of  the  conservators  : 
— Held,  that  the  owners  of  the  derrick  were  not 
liable  to  be  rated  to  the  relief  of  the  i)oor  in  re- 
spect of  these  moorings.  Cary  v.  Grcentoiek 
iChurchtcardms),  7  L.  R.,  C.  P.  499  ;  41  L.  J., 
M.  C.  142  ;  27  L.  T.  150. 

A  local  act  authorized  commissioners  to  make 
a  rate  upon  all  persons  occupying  or  enjoying 
*'any  messuage  or  tenement,  land, shop,  warehouse 
or  other  building,  wharf,  yai"d,  storehouse, 
ground,  cellar,  hereditaments  or  premises.^'  A 
steam-boat  company  occupied  the  ground  floor  of 
premises  called  the  Mill,  abutting  on  the  Thames, 
and  constructed  a  pier  or  landing-place  in 
connexion  therewith.  The  pier  consisted  of 
floating  baiiges,  boarded  over,  and  kept  in  their 
places  by  cables  fastened  to  anchors  sunk 
in  the  bed  of  the  river.  The  barges  were  con- 
nected by  wooden  bridges,  with  a  platform 
resting  upon  an  abutment,  and  made  fast  to  the 
wall  of  the  premises  occupied  by  the  company. 
Passengers  embarking  by  the  boats  pass^ 
through  the  ground  floor  of  the  building,  where 
a  fare  was  paid,  and  proceeded  over  the  platform, 
bridge  and  barges,  to  the  boat**.  The  upper  part 
of  the  mill  was  occupied  by  8.  The  steam-boat 
company  was  rated  in  respect  of  "  tenement, 
land,  landing-place  and  premises,  and  the  brow 
or  brows,  barge  or  barges,  lying  upon,  fixed  to, 
or  connected  with  the  same  tenement,  land,  land- 
ing-place or  premises,  and  the  easement  or  ease- 
ments, anchorage  or  anchorages,  held,  used  or 
enjoyed  therewith  ; "  and  S.  was  rated  for  "  mill 
and  premises,  exclusive  of  the  steam-boat  pier  : " 
— Held,  that  the  rate  was  valid,  being  laid,  not 
on  the  floating  pier,  as  distinguished  from  the 
land,  but  upon  the  landing-place  and  premises, 
together  with  the  floating  pier,  by  which  the 
occupation  of  the  land  was  rendered  more  valu- 
able. Fc^.  V.  Leith,  1  El.  &  Bl.  121  ;  21  L.  J., 
M.  C.  119  ;  16  Jur.  522. 

Held,  also,  that  the  rate  on  S.  excluded  the 
ground  floor  and  landing-place  occupied  by  the 
company,  and  therefore  the  same  subject  was  not 
rated  twice.    lb, 

Derriok  fixed  in  Permanent  Way.] — The  20 
&  21  Vict.  c.  cxlvii.  (the  Thames  Conservancy 
Act),ve8ts  in  the  conservators  of  the  River  Thames 
all  the  interest  of  the  crown  and  of  the  lord 
mayor  and  corporation  of  the  city  of  London  in 
the  bed  and  soil  of  the  river.  It  does  so  for  the 
purposes  stated  in  that  act,  for  the  execution  ef 
which  various  powers  are  conferred  upon  the 
conservators.  The  conservators  passed  a  resolu- 
tion giving  permission  to  C.  to  lay  down  moorings, 
attached  to  which  they  might  place  a  derrick 
hulk,  510  feet  from  the  river  wall ;  the  work  of 
laying  down  these  moorings  was  to  be  done  to 
the  satisfaction  of  the  conservators,  and  was  to 
remain  "  on  condition  that  the  accommodation 
be  assessed,  and  the  rent  paid  thereon  ;  and  that 
the  hulk  be  not  used  for  storing  coals."  The 
purpose  of  so  mooring  the  hulk  was  that  of 
fastening  and  holding  coal  vessels,  while  they 
were  unloading  and  transferring  their  cargoes  to 
barges  and  lighters.  The  derrick  hulk  was  held 
in  its  position  by  chains  and  anchors  set  in  large 
stones,  and  ballast  placed  in  holes  dug  in  the 
bed  of  the  river,  and  the  work  of  so  placing  the 
stones  and  ballast  was  performed  by  the  conserva- 
tors, the  payment  for  the  work  being  furnished  by 
C.  The  conservators  reserved  to  themselves  power 
to  remove  the  hulk  at  a  week's  notice.   The  der- 
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rick  hulk  could  only  l>e  removetl  by  being  itself 
loosened  from  the  chains  attached  to  the  stones 
and  ballast ;  these  holdings  in  the  river  continu- 
ing fixed  as  before  : — Held,  that  C.  was  liable  to 
be  rated  to  the  relief  of  the  poor  of  the  parish 
(within  which  lay  that  part  of  the  river  where 
the  derrick  hulk  was  moored)  in  respect  of  the 
profit  derived  by  him  from  its  employment,  as  he 
must  be  treated  as  a  person  in  occupation  of  a 
part  of  the  soil  and  bed  of  the  river.  Cbry  v. 
BrisUm,  2  App.  Cas.  262  ;  46  L.  J.,  M.  C.  273  ;  36 
L.  T.  595 ;  25  W.  R.  383.  Affirming  1  C.  P.  D.  54  ; 
45  L.  J.,  M.  C.  145  ;  33  L.  T.  624  ;  24  W.  R.  336. 

17.  PlEBS  AND  HAHBOUBS. 

Oeenpation  by  Harbour  Commissioners.]  — 
By  a  local  act,  commissioners  were  appointed 
for  improving  the  harbour  of  New  Shoreham. 
By  8.  26,  the  property  of  all  the  wharves,  quays, 
buildings,  .  .  .  and  of  all  works  erected  in  and 
about  the  harbour,  in  pursuance  of  the  act,  were 
vested  in  the  commissioners.  By  s.  27,  the  com- 
missioners were  required  to  deepen,  cleanse,  and 
enlarge  the  channel  of  the  harbour  and  to  make 
new  piers,  with  the  necessary  wharfing,  to  confine 
the  channel  opposite  to  and  near  the  intended 
entrance  into  the  harbour.  By  s.  83,  after  the 
piers  had  been  made,  there  was  to  be  paid  by  every 
person  who  should  import  or  export  any  mer- 
chandise within  the  limits  of  the  harbour,  certain 
duties.  The  commissioners  enlarged  the  channel 
BO  as  to  make  a  new  entrance  in  the  harbour,  and 
built  new  piers,  as  authorized,  and  recei  ved  duties 
on  all  merchandise  brought  into  the  harbour : — 
Held,  that  the  soil  in  the  channel  was  not  vested 
by  the  statute  in  the  commissioners,  and  they 
were  not  the  occupiers  so  as  to  be  rateable  to  the 
poor ;  that  the  soil  on  which  the  piers  were  built 
was  vested  in  them,  and  that  they  were  the  occu- 
piers of  the  piers,  but  their  occupation  was  not 
so  connected  with  earning  the  duties  as  to 
make  them  rateable  in  respect  of  the  piers.  New 
Shoreham  (^C&mmiMiarwni)  v. Lancing  (^Church- 
wardeTUt)  5  L.  R..  Q.  B.  489  ;  39  L.  J.,  M.  C.  121; 
22  L.  T.  434. 

Part  of  Pier  beyond  Low-water  Mark.  ]  —A  com- 
pany received  tolls  for  the  use  of  a  pier,  which 
extended  from  the  shore  into  the  sea  for  several 
feet  beyond  low- water  mark.  The  pier  was  con- 
structed of  a  wooden  deck  resting  on  iron  piles 
driven  into  the  sands,  so  that  the  water  flowed 
under  it,  and  no  alteration  was  made  in  the  line 
of  low-water  mark : — Held,  that  the  part  of  the 
pier  beyond  low-water  mark,  being  beyond  the 
realm,  was  not  extra-parochial  within  31  &  32 
Vict.  c.  122  (the  Poor  Law  Amendment  Act, 
1868),  s.  27,  and  as  such  annexed  to  any  other 
parish,  nor  was  it  an  acci'etion  from  the  sea,  and 
that,  therefore,  that  section  did  not  enable  it  to 
be  rated.  Blackpool  Pier  Company  v,  Fylde 
Uniony  46  L.  J.,  M.  C.  189  ;  36  L.  T.  251. 

Where  a  parish  comes  down  to  the  bank  of  a 
river  there  is  primA  facie  evidence  that  it  extends 
to  the  middle  of  the  river.  A  pier  leading  from 
the  bank  into  the  river  beyond  the  low-water 
mark,  and  consisting  of  a  fixed  platform  sup- 
ported on  piles  within  two  or  three  inches  from 
the  bank,  and  a  floating  barge  moored  close  to 
but  not  attached  to  the  platform,  is  to  be  held  as 
being  within  the  parish,  and  therefore  rateable. 
M"  Cannon  v.  Sinclair,  2  El.  &  El.  53  ;  28  L.  J., 
M.  C.  247  ;  6  Jur.,  N.  S.  1302. 


18.  Docks  and  Whabyes. 


Oecnpatioii  exclusiTely  for  Public  Purposes — 
Benefit  to  partienlar  Section  of  the  Public.]— 

By  local  acta,  commissioners  were  empowered  to 
make  and  maintain  docks  in  the  River  Tyne,  and 
for  that  purpose  to  borrow  money  upon  mort- 
gage of  the  rates  and  dues  to  be  levied  under  the 
acts  ;  such  rates  and  dues  to  be  applied,  first,  in 
making  and  maintaining  the  docks  ;  secondly,  in 
paying  the  interest  of  the  loan  ;  and,  lastly,  in 
appropriating  yearly  a  certain  amount  as  a  sink- 
ing fund  for  .repayment  of  the  principal.  It  was 
provided  that  if,  after  such  appropriations,  and 
before  complete  payment  of  the  principal,  there 
should  remain  any  surplus,  the  commissioners 
should  from  time  to  time  lower  the  rates  and 
dues  to  the  amount  of  such  surplus.  The  com- 
missioners were  also  empowered,  after  payment 
in  manner  aforesaid,  to  appropriate  yearly  a  cer* 
tain  amount,  the  whole  not  to  exceed  10,000/.^ 
to  be  invested  as  a  fund  for  extraordinary 
repairs  and  expenses ;  and  if,  after  such  accu- 
mulation, there  should  be  any  surplus,  the  com- 
missioners were  empowered  to  reduce  the  rates 
to  the  annual  amount  necessary  for  the  mainten- 
ance and  working  of  the  docks.  The  docks  were 
completed  and  used  by  ships  frequenting  the 
River  Tyne,  and  the  commissioners  received  an 
income  of  10,000/.  per  annum  from  the  rates  and 
dues : — Held,  that  the  commissioners  were  rate- 
able in  respect  of  their  occupation  of  the  docks ; 
such  occupation  not  being  exclusively  for  public 
purposes,  but  producing  a  benefit  only  to  a  par- 
ticular section  of  the  public,  and  there  being 
nothing  in  the  acts  expressly  excluding,  in  the 
event  of  a  surplus,  the  payment  of  poor-rates 
out  of  the  funds  in  the  hands  of  the  commis- 
sioners before  the  rates  were  reduced.  Tyne  Im- 
prorement  Comm iMt oners y.  Chirton  (^Orcr^ern)^ 
1  El.  &  EL  516  ;  28  L.  J.,  M.  C.  131 ;  5  Jur.,  N.  S. 
865. 

Docks  were  vested  in  trustees  to  be  kept  up  by 
rates  levied  on  vessels  using  the  same ;  the  moneys 
derived  from  the  rates  were  to  be  applied,  first,  in 
paying  interest  on  a  debt  which  had  been  incurred; 
secondly,  in  maintaining  the  docks ;  and  lastly,  in 
reduction  of  the  rates  : — Held,  that  such  trustees 
were  beneficial  occupiers  of  such  docks  within  43 
Eliz.  c.  2,  and  were  consequently  liable  to  the 
poor-rate  in  respect  thereof.  Mersey  Docks 
and  Harbour  Board  v.  Cameron,  20  C.  B., 
N.  S.  56;  11  H.  L.  Cas.  443  ;  35  L.  J.,  M. 
C.  1 ;  11  Jur.,  N.  S.  746  ;  12  L.  T.  643  ;  13  W.  R. 
1069. 


Shares  made  Personal  Property — Annual 


Profit.] — Lands  purchased  by  a  company,  and 
converted  into  a  dock,  according  to  an  act  which 
declares  that  the  shares  of  the  proprietors  shall 
be  considered  as  personal  property,  are  rateable 
in  proportion  to  the  annual  profits,  Bex  y, 
Hull  Dock  Company,  1 T.  R.  219. 

In  different  Parishes — Mode  of  Assessment] 
— A  dock  company  were  proprietors  of  several 
docks,  made  at  different  times  and  under  succes- 
sive acts  of  parliament.  The  docks  communicated 
with  each  other  and  with  the  River  Humber,  and 
extended  into  several  parishes.  Every  vessel  ^id 
a  single  toll  which  became  due  on  entry  into 
the  dcdlffl,  and  was  paid  then,  or  on  clearance  out> 
wards,  and  the  vessel  was  entitled  by  such  pay- 
ment to  go  into  any  one  or  more  of  the  docks 
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at  the  will  of  her  own  master,  or  under  the  direc- 
tion of  the  compaD7*8  harbour-master,  who  had 
powen  for  r^olating  the  position  of  vessels.  All 
the  payments,  at  wlmteyer  dock  reoeiycd,  were 
earned  to  one  general  account : — Held,  that  the 
poor-rate  upon  so  much  of  the  docks  as  lay  in  any 
parish  must  be  assessed,  not  according  to  the 
actual  receipt  in  the  parish,  but  to  the  propor- 
tion which  the  area  of  dock  within  the  parish 
bore  to  the  entire  of  the  docks  ;  for  that  in  such 
a  cue  an  assessment  on  the  acreage  principle 
was  unaroidable,  though  an  assessment  on  the 
basis  of  earnings  within  the  parish  is  preferable 
where  the  nature  of  the  case  permits  it.  Reg,  y. 
SuU  Dock  Company,  18  Q.  B.  326  ;  7  Railw.  Gas. 
836  ;  21  L.  J.,  M.  C.  163  ;  16  Jur.  643. 

Under  acts  of  parliament  the  docks  in  different 
parishes  on  both  sides  of  the  river  Mersey  were 
to  constitute  one  estate  under  one  management. 
Bates  were  charged  to  the  vessels  entering  any 
one  of  the  docks ;  and  a  vessel  having  paid  for 
entering  one  of  the  docks,  could  use  any  of  the 
docks  Si  the  same  class  on  either  side  of  the 
river,  or  of  a  higher  class  by  paying  the  dif- 
ference. The  docks  on  the  Liverpool  side  were 
much  more  frequented  than  the  docks  on  the 
Birkenhead  side : — Held,  that  in  rating  to  the 
poor-rate  the  docks  on  the  ]^iverpool  side,  they 
were  not  to  be  treated  as  one  system  of  docks 
with  those  on  the  Birkenhead  side ;  but  the 
earnings  and  outgoings  of  each  set  of  docks  must 
be  kept  distinct,  and  the  Liverpool  docks  rated 
aoooroing  to  the  net  earnings  on  that  side. 
Meruy  Docks  and  Harbour  Board  v.  Liver- 
pool iOver»cert),  7  L.  R.,  Q.  B.  643  ;  41  L.  J., 
M.  C.  161 ;  2&  L.  T.  868  ;  20  W.  R.  827. 

BatsabUity—Land  Covered  with  Water.]— 
A  dodc  company  were  owners  and  occupiers  of 
a  dock  for  the  reception  of  ships,  with  quays, 
warehouses,  cranes,  weighing  machines,  and  other 
works,  and  also  of  railways  or  tramroads  for 
tsansporting  traffic  to-  and  from  the  docks,  and 
communicating  with  their  warehouses  and  with 
other  railways.  The  railways  or  tramroads  were 
made  under  the  powers  of  their  act,  and  were  free 
to  the  public  on  payment  of  certain  tolls.  By  the 
Local  Govemment  Act  (21  &  22  Vict.  c.  98),  s.  66, 
the  general  district  rates  shall  be  made  and  levied 
upon  the  occupier  of  all  such  kinds  of  property  as 
are  assessable  to  the  poor-rate,  subject  to  this, 
among  other  exceptions,  that "  the  occupier  of  any 
land  covered  with  water,  or  used  only  as  a  canal 
or  towing-path  for  the  same,  or  as  a  railway  con- 
structed under  the  powers  of  any  act  of  parlia- 
ment foT  public  conveyance,"  is  to  be  assessed  at 
one-fourth  only  of  the  net  annual  value  : — Held, 
first,  that  the  dock  was  land  covered  with  water, 
within  the  exception,  and  therefore  rateable  at 
one-fourth  only  of  the  net  annual  value.  NeW' 
port  Dock  Company  v.  Newport  Board  of  Health, 
or  Reg.  v.  Newport  Dock  Qmpany,  2  B.  &  8.  708 ; 
31  L.  J.,  M.  C.  266 ;  9  Jur.,  K.8.  73  ;  6  L.  T.  466. 

Pfoptrtj  ether  than  Land.]— Held,  se- 
condly, that  the  warehouses  and  other  adjuncts  to 
a  dock  are  rateable  at  the  net  annual  value.  lb. 

Held,  thirdly,  that  the  railways  or  tramways 
were  constructed  for  public  conveyance,  within 
the  qMseption  in  21  k  22  Vict.  c.  98^  s.  66,  and 
therefore  rateable  at  one-fourth  only  of  the  net 
sanuai  value.    lb. 

By  8  ft  4  Will.  4,  c.  90,  s.  33,  owners  and  occu- 
pieis  of  houses,  buildings,  and  property  (other 
TOL.  TI. 


than  land)  rateable  to  the  poor  in  any  parish,  are 
to  be  rated  at  **  a  rate  in  the  pound  three  times 
greater  than  that  at  which  the  owners  and  occu- 
piers of  land  shall  be  rated."    By  s.  34,  every 
court-yard,  yard  or  garden  (such  gaixlen  not  being 
a  market  garden  or  nursery  ground)  shall  be  in- 
cluded in,  and  make  part  of,  the  assessment  to  be 
made  on  the  house,  buildings  or  other  property  to 
which  they  may  be  respectively  attached.     The 
Victoria  London  Docks  cover  an  area  of  166  acres, 
ninety-five  of  whic^  form  a  wet  dock,  tidal  basin 
and  canal,  vX\  covered  with  water  ;  the  remaining 
arda  consists  of  jetties  which  intersect  the  wet 
dock  and  basin,  and  of  warehouses  and  buildings 
on  the  jetties.    The  whole  forms  one  enclosure, 
occupied  by  the  dock  company,  who  make  dif- 
ferent charges  for  the  use  of  the  wet  dock  and 
basin,  and  for  the  use  of  the  warehouses  and 
buildings.  The  whole  area  is  lighted  and  watched 
at  their  sole  expense.    Li  a  watching  and  light- 
ing rate,  imposed  under  the  above  act,  the  com- 
pany was  rated,  in  respect  of  the  whole  area,  at  a 
rate  in  the  pound  thrice  greater  than  that  at  which 
the  occupiers  of  land  were  rated.    On  an  appeal 
in  respect  of  the  ninety-five  acres,  from  a  decision 
of  sessions  confinning  the  rate  : — Held,  by  Lord 
Campbell,  C.  J.,  Wightman  and  Crompton,  JJ., 
that  the  company  was  rateable  at  a  higher  rate 
in  respect  of  the  ninety-five  acres,  for  that  such 
acres  were  "property  other  than  land,"  and 
ejusdem  generis  with  houses  and  buildings  ;  but 
by  Erie,  J.,  that  the  company  was  rateable  at 
the  lower  rate,  for  that  the  ninety-five  acres  were 
land.    Peto  v.  WeMt  Ham  COverte&rs),  2  Kl.  ft 
Bl.  144  ;  28  L.  J.,  M.  C.  240  :  7  W.  R.  686. 

Kaaofaotory  and  Workshops.] — ^By  a  stat- 
ute for  regulating  the  poor  of  Southampton,  every 
person  who  shaU  let  out  his  house  in  separate 
apartments  or  ready  furnished  lodgings,  or  shall 
let  tenements  built  on  the  ground  appurtenant  to 
his  principaldwelling,  shall,  for  the  purposes  of  the 
act,  be  deemed  to  be  the  occupier  thereof.  The 
Southampton  Dock  Company  were  the  owners, 
but  not  occupiers,  of  the  custom-house,  a  manufac- 
tory, and  several  workshops.  The  manufactory  and 
workshops  were  within  the  incloeure  of  the  com- 
pany, the  custom-house  was  built  on  land  of  the 
company  at  a  distance  : — Held,  that  these  words 
did  not  apply  to  any  of  the  premises  in  question. 
Reg,  -T,  Southampton  Dock  Company ,  6  Bailw.  Cas. 
428 ;  14  Q.  B.  687 ;  20  L.  J.,  M.  C.  155 ;  16  Jur.  268. 

Floating   Book   attached  to    Building 

Yard.] — M.  occupied  a  shipbuilding  yard  adjoin- 
ing a  public  tidal  and  navigable  river,  and  oppo- 
site to  it  he  had  a  floating  dock  for  the  purpose 
of  repairing  ships,  which  floated  at  high  water 
and  grounded  on  the  bed  of  the  river  as  the  tide 
fell.  To  enable  the  workmen  to  get  to  their  work, 
a  plank  went  from  the  yard  to  the  dock,  to  which 
it  was  fastened  by  a  rope,  to  prevent  it  falling, 
if  it  should  happen  to  be  accidentally  pushed  oft 
the  dock.  The  dock  was  moored  by  four  chains 
to  the  bed  of  the  river  and  to  the  yard ;  the 
chains  could  be  easily  slackened  or  cast  off  by 
the  hand,  and  this  was  done  every  time  a  vessel 
was  docked  or  undocked.  The  harbour-master 
had  power  to  remove  the  dock  when  the  con- 
venience of  the  harbour  so- required.  The  dock, 
when  moored,  wasidtemately  in  the  same  parish 
as  the  yard,  and  in  Uie  respondent  parish,  the 
water  being  the  boundary.  M.  was  rated  for  the 
building  yaid,  "  with  floating  dock  atteched,"  at 
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an  amonnt  which  was  the  aggregate  of  the 
separate  rateable  values  of  the  j&rd  and  of  the 
dock.  The  sessions  having  affirmed  the  rate,  on 
the  groand  that,  though  the  floating  dock  was  not 
ratable  per  se,  it  was  so  connected  with  the 
building-yard  as  to  enhance  the  value  thereof: — 
Held,  that  the  rateable  value  of  the  yard  could 
not  be  considered  as  enhanced  by  reason  of  the 
floating  dock,  which  had  no  necessary  connexion 
with  it.  lifff.  V.  Morrison,  1  El.  &  Bl.  150  ;  22 
L.  J.,  M.  C.  14;  17Jur.  485. 


TTse  of  Sheds  not  amounting  to  EzcliuiTe 


OeeniMition.] — A.  &  Co.  used  certain  quay  space 
and  sheds  appropriated  to  them  by  a  board  of 
management  for  ten  years,  paying  the  stipulated 
charges.  The  sheds,  which  were  constructed  on 
the  quay,  consisted  of  a  range  of  quays  covered 
by  one  roof,  and  subdivided  by  partitions  reaching 
to  the  roof  into  a  store  or  shed,  a  transit  shed  and 
two  open  sheds.  The  store  shed  was  provided 
with  doors  and  locks,  and  was  used  by  A.  k.  Co. 
for  holding  stores  for  their  ships  when  in  port. 
The  transit  shed  was  situate  about  the  centre  of 
the  range  of  sheds,  having  open  sheds  at  each  end 
of  it.  There  were  sliding  doors  communicating 
at  each  end  with  the  open  sheds,  and  one  on  each 
side  communicating  with  the  roadway  and  the 
dock  respectively.  This  shed  was  used  for  the 
reception  of  goods  liable  to  duty,  but  upon 
which  no  duty  had  at  the  time  been  paid.  Each 
door  of  the  transit  shed  had  two  locks ;  the  key 
of  one  lock  was  kept  at  the  custom-house,  and 
the  key  of  the  other  by  A.  &  Co.  :  whenever  a 
vessel  was  discharging,  and  at  all  times  during 
the  day,  the  transit  5ied  was  open,  and  the  ser- 
vants of  the  board  went  in  at  their  pleasure,  for 
the  purpose  of  examining  the  goods  therein,  or  for 
any  other  purpose  connected  with  their  duties. 
When  the  sh^  contained  goods  or  ship  stores 
belonging  to  A.  &  Co.,  they  were  watched  at 
night  by  watchmen  employed  by  them  : — Held, 
that  the  board  had  not  parted  with  the  occupa^ 
tion  of  any  part  of  such  sheds  so  as  to  render 
A.  &  Co.  rateable  in  respect  of  such  occupation. 
Allafi  V.  Liverpool  (^Overseers)  and  Inman  v. 
Kirhdale  (^Overseers),  9  L.  R.,  Q.  B.  180;  43 
L.  J.,  M.  C.  69  ;  30  L.  T.  93  ;  22  W.  R.  330. 


Warehoutei — Separate  Sateahility.]- 


The  appellants  were  owners  and  occupiers  of 
docks,  and  of  warehouses,  workshops,  &c.,  con- 
nected with  their  docks,  and  were  rated  to  the 
poor-rate  separately  for  each,  Nos.  1 — 8  being 
the  warehouses,  &c.,  No.  9  the  docks.  They 
were  compelled  by  statute  to  keep  up  the  docks  ; 
and  the  working  expenses,  &c.,  talcen  as  a  whole, 
exceeded  the  income,  the  chief  expense  being  the 
keeping  up  the  docks  and  basin  No.  9.  The  pre- 
mises in  the  other  eight  items  were  each  capable 
of  separate  beneflcial  occupation  apart  from  their 
connexion  with  the  docks ;  but  each  was  enhanced 
in  value  by  reason  of  its  proximity  to  and  con- 
nexion with  the  docks  : — Held,  that  the  separate 
rating  of  items  1 — 8  was  right ;  for  that,  as  each 
subject  was  capable  of  beneficial  occupation,  ft 
was  therefore  rateable,  notwithstanding  its  con- 
nexion with  the  docks,  which,  as  a  whole,  pro- 
duced no  profit ;  and  that  they  ought  to  be  rated 
at  the  enhanced  value,  which  was  what  a  tenant 
from  year  to  year  would  be  expected  to  give  for 
them.  Mersey  Docks  arid  Harbour  Board  v. 
Birkenliead  (^Overseers\  8  L.  R.,  Q.  B.  445;  42 
L.  J.,  M.  C.  141  ;  29  L.  T.  454  ;  21  W.  R.  913. 


Wharyet—What  are.] — One  side  of  a  canal 
basin  consisted  of  the  natural  ground  where  par- 
ticular persons  were  allowed  to  land  their  timber, 
for  which  no  acknowledgment  was  paid,  but 
which  considerably  incres^ed  the  tonnage  does : 
— Held,  not  to  be  a  wharf  within  the  meaning  of 
the  Regent's  Canal  Act,  and  therefore  not  liable 
as  such  to  be  rated.  Mex  v.  RegenVs  Canal 
Company,  9  D.  &  R.  763  ;  7  B.  &  C.  720. 

Sateability   of   Tenants.]— The   appel- 


lants were  in  the  occupation  oi  two  wharves, 
at  a  yearly  rent,  as  tenants,  under  the  trustees 
of  the  Bute  Docks.  In  respect  of  goods  shipped 
from  or  upon  the  wharves,  the  appellants  paid 
to  the  trustees  a  fixed  sum,  which  by  the  Dock 
Act  was  authorized  to  be  received  in  respect  of 
all  goods  landed  or  loaded  upon  or  from  the 
wharf,  in  addition  to  the  tonnage  rates  paid  by 
the  ship  passing  into  or  out  of  the  dock.  No 
dues  were  chared  on  goods  brought  upon  the 
wharves,  and  not  shippS  into  the  dock  : — Held, 
that  the  dues  were  paid  in  respect  of  the  use  of 
the  wharves,  that  in  assessing  the  wharves  to 
the  poor-rate  they  were  to  be  taken  into  account 
in  ascertaining  the  rateable  value,  and  that  the  ap- 
pellants were  liable  to  be  rated  in  respect  of  them, 
Reg.  V.  Dowlais  Iron  Company,  10  B.  k  S.  208. 

Eight  to  Distrain  Warehoused  Goods  for 


Bates  or  Tolls.]— See  Green  v.  St.  KatJiarine 
Dock  Company,  19  L.  J.,  Q.  B.  53  ;  13  Jur.  1116, 

Dednotioni  —  Cost  of  Collection  —  Tenant's 
Profits.] — The  Mersey  Docks  and  Harbour  Board 
are  incorporated  by  certain  acts,  under  which 
they  hold  docks  and  other  property  connected 
with  the  docks,  and  they  are  authorized  to  levy 
dock  rates  and  duties  from  the  owners  of  vessels 
and  goods  for  the  privilege  of  using  the  docks, 
and  they  are  bound  to  apply  the  dock  rates  and 
all  money  received  by  them  from  the  dock  pro- 
perty according  to  the  directions  of  the  acts. 
There  are  no  shareholders,  and  no  person  derives 
any  personal  advantage  or  emolument  whatso- 
ever from  the  money  received  by  the  corpora- 
tion, and  all  the  rates  are  appropriated  in 
payment  of  all  expenses  and  charges  of  collect- 
ing the  rates  and  the  several  other  purposes 
specified  in  the  acts,  and  the  residue  in  repaying 
money  borrowed.  The  corporation  having  been 
rated  to  the  poor-rate  : — Held,  that  the  corpora- 
tion was  not  entitled,  in  addition  to  the  cost  of 
collecting  the  rates,  to  a  deduction  for  tenants* 
profits.  Mersey  Docks  and  Harhour  Board  ▼. 
Liverpool,  9  L.  R.,  Q.  B.  84  ;  43  L.  J.,  M.  C.  33  ; 
22  W.  R.  184. 


Tenant's  Fixtures.] — Cranes,  steam  en- 


gines, shears  and  other  heavy  machinery  attached 
to  the  freehold  and  essential  to  the  business,  but 
capable  of  being  detached  as  easily  and  with  as 
little  injury  to  the  freehold  as  other  fixtures  put 
up  for  the  purpose  of  the  tenant's  trade,  and 
usually  valued  as  between  incoming  and  outgoing 
tenants,  are  not  an  allowable  deduction.  Allan 
V.  Liverpool  (^Overseers)  and  Inman  v.  Kirhdale 
(^Overseers),  supra, 

19.  On  Fbbbies  and  Wat*Leates. 

Ferry  Boats^Tolls  and  Landing-plaees.] — ^A 
company  was  incorporated,  and  empowered  to 
establish  and  maintain  a  ferry  over  the  pnblic 
tidal  and  navigable  River  Tyne  ;  to  take  lands 
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And  erect  ferry-houses  and  landing-places  on 
cither  side  of  the  river,  and  to  receive  cer- 
tain tolls  for  the  passage  of  the  ferry.  The 
landing-places  on  either  side  were  in  the  parishes 
of  North  and  South  Shields  respectively ;  but 
the  ferry  boats,  when  working,  were  always  afloat 
And  in  the  parish  of  N. ;  and  they  varied  their 
course  in  crossing  according  to  the  state  of  the 
tide.  The  tolls  (which  were  the  only  profit  de- 
rived by  the  company  from  the  ferry  and  land- 
ing-places) were  collected  at  the  South  Shields 
landing-place.  The  company  having  been  as- 
sessed in  the  parish  of  South  Shields,  as  occu- 
piers  of  a  ferry,  landing  and  tolls,  at  one-half 
the  entire  net  profit  of  the  tolls ;  on  appeal  from 
that  rate  : — Held,  first,  that  the  tolls  could  not 
be  directly  rated  as  landed  property  from  their 
connexion  with  the  landing-places,  nor  indirectly 
by  laying  the  rate  on  the  landing-places,  and 
treating  the  half  of  the  entire  net  proceeds  of 
the  tolls  as  the  direct  profit  of  each  landing- 
place;  and,  that,  therefore,  the  rate  could  not 
be  supported.  JR^g,  v.  North  and  South  Shields 
Ferry  Cmipany,  7  Railw.  Cas.  849 ;  1  El.  &  Bl. 
440  ;  22  L.  J.,  M.  C.  9  ;  17  Jur.  181. 

Held,  secondly,  that  in  rating  the  landing- 
places,  the  tolls  should  not  be  entirely  excluded 
from  consideration  ;  but  that  the  landing-places 
«boald  be  rated  as  land  rendered  more  valuable 
by  being  available  for  the  purpose  of  earning  the 
tolls,    Ih. 

Held,  also,  that  the  mileage  principle  was  not 
applicable,  so  as  to  assess  a  portion  of  the  profits 
on  the  two  landing-places  according  to  the  pro- 
portion which  their  dimensions  bore  to  the  length 
of  the  transit  over  the  river,    7J, 

Owner  in  another  Parish— Landing-place  a 
jPublie  Highway.] — The  owner  of  a  ferry  resid- 
ing in  a  different  parish,  but  taking  the  profits 
of  the  ferry  oh  the  spot  by  his  servants  and 
agents,  is  not  rateable  for  such  tolls  in  the 
parish  where  they  are  so  collected,  and  where 
one  of  the  termiui  of  the  ferry  is  situated,  and 
on  which  shore  the  ferry-boats  are  secured  by 
means  of  a  post  in  the  ground  ;  the  soil  itself  at 
the  landing-places  being  the  king's  common 
highway  ;  and  the  owner  of  the  ferry  having  no 
property  in  or  exclusive  possession  of  it.  WiU 
Hams  V.  Jones,  12  East,  346. 

Ferzy  not  Beal  Property  within  48  £Uz.  o.  2.] 
— ^The  lessee  and  occupier  of  an  ancient  and  ex- 
clusive ferry,  not  being  an  inhabitant  resiant 
within  the  township  in  which  one  of  the  termini 
of  the  ferry  is  situated,  is  not  liable  to  be  rated 
there  for  any  share  of  the  tolls  of  such  ferry ; 
for  supposing  a  ferry  to  be  real  property,  it  is 
not  such  real  property  as  is  mentioned  in  43 
Eliz.  c.  2,  the  occupancy  of  which  subjects  the 
party  to  the  relief  of  the  poor  of  the  place.  And 
all  the  cases  where  parties  have  been  held  rate- 
able in  respect  of  the  occupancy  or  receipt  of 
tolls  (apart  from  the  question  of  inhabitancy), 
have  been  where  they  at  the  same  time  occupied 
real  visible  property  connected  with  such  tolls  in 
the  place  where  they  were  rated.  Rex  v.  KichoU 
son,  12  East,  330. 

Way-LeaTOS — Liability  of  Leuee.] — If  A.  has 

an  exclusive  right  of  using  a  way-leave  over  land 
which  he  holds  in  common  with  B.,  paying  B.  a 
certain  sum  yearly,  and  has  the  privilege  of  using 
a  way-leave  occupied  by  C,  paying  him  so  much 


per  ton  for  the  goods  carried  over  it,  A.  is  not 
rateable  in  respect  of  either  of  such  way-leaves. 
Rex  V.  Jolliffe,  2  T.  R.  90. 

A.  having  granted  to  B.  a  lease  for  yeare  of 
way-leaves  (for  the  purpose  of  carrying  coals), 
and  the  liberty  of  erecting  bridges,  and  levelling 
hills  over  certain  lands ;  B.  made  the  waggon - 
ways,  inclosed  them,  thereby  excluding  all  other 
persons,  erected  bridges,  and  built  two  houses 
on  the  land  for  his  servants  : — Held,  that  B.  was 
liable  to  be  rated  for  "the  ground  called  the 
waggon- way."     Rex  v.  Bell^  7  T.  R,  598. 

20.  On  Lighthouses. 

Erected  on  Shore.] — A  lighthouse  'erected  on 
the  shore  for  conveying  light  to  ships  at  sea  is 
not  rateable  in  respect  of  the  value  of  the  tolls 
paid  by  the  shipowners  for  the  benefit  so  com- 
mimicated,  but  simply  as  a  building.  Rex  v. 
Fowke,  9  D.  &  R.  120  ;  6  B.  &  C.  814. 


Leaie  of  Land   belonging    to.]  —  The 

commissioners  of  Irish  lights  having  let  a  portion 
of  the  lands  held  by  them  as  such  to  a  tenant 
from  year  to  year  at  a  yearly  rent : — Held,  that 
the  land  so  in  the  occupation  of  the  tenant  was 
not  exempt  as  being  land  held  for  public  pur- 
poses.   Boat  V.  Buchle^  16  W.  R.  435. 

Tolls  in  different  Parishes.  ]— The  tolls  of  a 
lighthouse  situated  in  a  township,  which  tolls 
were  collected  out  of  the  township,  in  the  several 
ports  at  which  the  vessels  passing  by  the  coast 
afterwards  arrived,  are  not  rateable  qu&  tolls 
in  the  township.  Rex  v.  Tyneviouth,  12  East,  46, 

Bntiei.] — Where  a  poor-rate  was  imposed 
upon  a  lighthouse,  together  with  the  duties  pay- 
able for  the  same,  and  the  duties  were  collected 
out  of  the  parish  : — Held,  that  these  duties  did 
not  constitute  part  of  the  annual  profits  of  the 
house  or  land  where  the  light  was  placed,  and 
were  not  rateable.  Rex  v.  Coke,  5  B.  &  C.  797  ; 
8  D.  &  R.  666. 

21.  Railways. 

Mode  of  Bating — General  Prinoiples.]  —  The 

amount  on  which  a  railway,  when  the  railway 
company  are  themselves  the  carriers,  is  to  be 
assessed  to  the  poor-rate,  is  the  rent  which  a 
lessee  would  pay,  he  being  supposed  capable  of 
deriving  from  the  use  of  the  railway  all  the 
profits  which  accrue  to  the  company  from  the 
conveyance  of  passengers,  cattle,  and  goods, 
under  the  powers  of  their  acts,  such  lessee  find- 
ing locomotive  ^wer,  carriages,  &c.,  and  paying 
all  expenses  incidental  to  working  the  railway, 
free  ot  all  usual  tenant's  rates  and  taxes,  and 
tithe  commutation  rent-charge,  and  making 
allowance  and  deductions  for  the  average  annual 
cost  of  repairs,  insurance,  and  other  expenses 
necessary  to  maintain  the  way,  its  fixtures  and 
appurtenances,  in  a  state  to  command  such  rent. 
Reg.  V.  London  and  Soutk- Western  Railway 
Company,  2  O.  &  D.  49  ;  1  Q.  B.  568  ;  2  Railw. 
Cas.  629  ;  6  Jur.  686. 

Railway  not  Constructed  nnder  Aot  of 

Parliament.] — ^A  railway  constructed  without  any 
parliamentary  powers,  eventually  sold,  enlarged 
and  used,  by  act  of  parliament,  for  public  con- 
veyance, does  not  come  within  s.  55  of  the  Local 
Government  Act,  1858  (21  &  22  Vict.  c.  98),  as  a 
railway  constructed  under  the  powers  of  any  act 
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of  parliament ;  and  is  therefore  rateable  in  the 
full  net  annuid  yalue.  Xorth  Eastern  Railtoay 
Company  v.  Leadgate  Local  Board,  5  L.  R,, 
Q.  B.  167  ;  39  L.  J.,  M.  C.  65  ;  22  L.  T.  62  ;  18 
W.  R.  691. 

At    Lower    Sate  ^Within    the    term 


"Laad."]--By  3  &  4  Will,  4,  c.  90,  b.  33,  the 
owners  and  occnpiers  of  houses,  buildings,  and 
property  (other  tlwin  llind)  rateable  to  the  relief 
of  the  poor  in  any  parish  shall  be  rated  at  and 
pay  a  rate  in  the  pound  three  times  greater  than 
that  which  the  owners  and  occupiers  of  land 
shall  be  rated  at  for  the  purposes  of  this  act 
(watching  and  lighting)  : — Held,  that  a  line  of 
railway  was  land  within  the  meaning  of  the 
section ;  and  was  therefore  only  rateable  at  the 
lower  rate.  Reg.  v.  Midland  Railway  Com- 
jMny,  10  L.  R.,  Q.  B.  389  ;  44  L.  J.,  Q.  B.  137 ; 
32L.  T.  753;  23  W.  R.  921. 

A  local  lighting  act  made  '*  all  houses,  build- 
ings, erections,  works,  tenements  and  heredita- 
ments "  liable  to  be  rated,  and  excepted  **  land  :'* 
— Held,  that  this  exception  extended  only  to  land 
used  for  the  purposes  of  agriculture  or  garden- 
ing, or  any  kind  of  mere  regctation,  together 
with  the  roads  and  other  matters  which  are  an- 
cillary to  those  purposes  ;  and  that  hereditaments 
in  which  capital  had  been  invested  for  habita- 
tion, or  for  purposes  of  profit  from  manu- 
facturing or  mechanical  industry,  were  liable 
to  be  rated ;  and  therefore  that  a  line>  of  rail- 
way was  liable.  Afidland  Railway  drmpany  t. 
Chesterfield  Lighting  (^Commitsioners),  1  Jur., 
JJJ.  S.  797  :  51  C,  nom.  Reg.y.  Midland  Railway 
Company,  4  El.  &  Bl.  958. 


TTader  Loeal  Aets — ^BTo  express  BeToea- 


tion.]  —  Certain  Local  Goremment  Acts  ap- 
pointed Improvement  Commissioners  for  sanitary 
purposes  over  a  district  which  lay  partly  within 
and  partly  without  the  borough  of  Walsall. 
The  commissioners  had  power  to  levy  rates 
to  defray  the  expenses  they  were  bound  to 
incur.  The  rate  on  any  railway  within  the 
commissioners'  district  was,  by  a  local  act  of 
1848,  to  be  limited  to  one-fourth  of  the  rate- 
able value  of  the  railway.  A  part  of  a  line 
of  railway  did  run  through  the  commissioners* 
district,  and  was  so  rated  under  the  local  act 
up  to  1872.  By  the  Public  Health  Act,  1872, 
urban  authorities  were  constituted,  and  the 
mayor,  aldermen,  and  burgesses  of  the  borough, 
in  town  council,  became  an  urban  authority  for, 
among  others,  sanitary  purposes  in  the  borough. 
Both  bodies — ^the  commissioners  and  the  town 
council — ^were  griven  powers  to  make  rates  to  de- 
fray the  expenses  incurred  by  them  in  the  dis- 
charge of  their  respective  duties.  In  the  grant 
to  the  town  council  of  rating  powers  nothing  was 
said  with  regard  to  any  limit  of  rating  upon  any 
particular  kind  of  property.  By  the  Public 
Health  Act,  1875,  the  town  council  was  invested 
with  powers  to  assess  a  rate  to  defray  the  ex- 
penses incurred  for  sanitary  purposes,  and  the 
powers  of  a  local  board  were  transferred  to  it  as 
the  urban  authority ;  and  it  was  provided  that 
expenses  incurred  by  the  urban  authority,  if  the 
council  of  a  borough,  were  to  be  defrayed  out  of 
the  borough  fund,  but  if  by  the  improvement 
commissioners,  were  to  be  defrayed  out  of  the 
district  rate.  One  section  continued  the  limit 
of  the  act  of  1848  as  to  rating  railway  property. 
By  a  local  act  of  1876  the  limits  of  the  borough 


were  greatly  extended,  and  the  mayor,  &c.,  of  the 
borough  became  the  sanitary  authority  for  the 
extended  borough.  The  act  of  1848  was  repealed 
with  the  exception  of  certain  sections.  Among 
the  excepted  sections  that  one  which  limited  the 
amount  of  rateability  of  railways  was  not  men- 
tioned, but  nothing  was  said  specifically  to  put 
an  end  to  that  limited  liability : — Held,  upon  the 
true  construction  of  the  various  acts,  public  and 
local,  that  there  having  been  no  express  revoca- 
tion of  the  privilege  granted  in  respect  of  rating 
the  railway  at  only  one-fourth  of  its  rateable 
value,  a  borough  rate  calculated  on  its  full  rate- 
able value  could  not  be  maintained.  WaUall 
(^Orerseers)  v.  London  and  North-  Western  Rail- 
icay  Company,  4  App.  Cas.  467  ;.  48  L.  J.,  M.  C. 
336  ;  41 L.  T.  160 ;  28  W.  R.  52. 


Sheds  to  Protect  Enginee.] — A  watching 


and  lighting  act  authorized  the  commissioners  to 
make  a  rate  upon  all  persons  inhabiting,  using, 
or  occupying  any  houses,  shops,  mills,  sheds  or 
other  buildings  or  tenements  within  the  town- 
ship : — Held,  that  sheds  erected  to  protect  en- 
gines for  the  more  convenient  working  of  a  coal 
mine  were  rateable,  although  it  was  contended 
that  they  were  exempt  as  being  merely  accesso- 
rial to  the  engines.  JBrown  v.  Granville  (^Lord^y 
3  M.  Jc  Scott,  463  ;  10  Ring.  69. 


Sidingi  and  Tnm-tablet.] — ^By  a  borough 


improvement  act,  authorizing  a  rate  to  be  levied, 
it  was  enacted  that  the  occupieis  of  any  land 
used  only  as  a  canal  or  towing-path  for  the  same, 
or  as  a  railway  constructed  under  the  powers  of 
any  act  of  parliament,  should  be  rated  at  oufi- 
fourth  part  only  of  the  net  annual  value.  Sidings 
and  turn-tables,  occupying  about  ten  acres  of 
land,  were  used  for  loading  trucks  and  carriages 
with  goods,  and  also  as  a  standing  place  for  laden 
and  unladen  carriages,  and  were  neoessaij  for 
conducting  the  traflSc  of  the  railway : — ^Held, 
rateable  at  one-fourth  only  of  their  net  annual 
value.  Midland  Railway  Company  v.  Birming- 
ham (^Council),  13  L.  T.  404. 

Calculation  of  Profits — ^Bent] — ^A  rent,  or  a 
sum  in  the  nature  of  a  rent,  paid  for  the  occupa- 
tion of  a  railway  is  not  necessarily  a  criterion 
of  its  rateable  value.  The  profits  and  advan- 
tages derived  on  a  main  line  by  the  occupation 
of  a  branch  line  may  be  taken  into  account  in 
estimating  the  rateable  value  of  the  branch,  and 
not  the  local  profits.  Sovth-Eastern  Railway 
Comjmny  v.  Dorking  {Churchwardens and  Over- 
Kceri).  3  El.  &  Bl.  491  ;  2  C.  L.  R.  633  ;  7  RaUw. 
Cas.  877  ;  23  L.  J.,  M.  C.  84  ;  18  Jur.  672. 

On  an  appeal  against  a  poor-rate,  by  which 
the  Eastern  Counties  Railway  Company  was  rated 
in  respect  of  the  Royston  and  Hitchin  line,  it 
api)cared  that  the  line  had  been  leased  to  the 
Great  Northern  Railway  Company  at  the  rent  of 
12,000Z.  per  annum.    An  extension  of  it  was 
subsequently  made  to  Shepreth ;  and,  by  an 
arrangement  between  the  Great  Northern  Com- 
pany and  the  Eastern  Counties  Company  the 
line'  was  transferred  to  the  Eastern  Counties 
Company  at  a  rent  of  16,800Z.  per  annum.  Taken 
by  itself,  the  line  was  worked  at  a  loss,  but  it 
was  valuable  as  contributing  to  the  gross  earn- 
ings of  the  Eastern  Counties  Railway,  by  bring- 
ing the  traffic  of  the  district  on  that  railway. 
The  sessions  found  that  the  Eastern  Counties 
Railway  Company  were  tenants  of  the  Royston 
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and  Hitchin  line  at  a  rent  of  16,800/.,  and  the 
quarter  sessions  therefore  held  that  the  annual 
rent  was  to  be  taken  as  the  basis  of  the  rateable 
Tftlae.  The  question  was,  whether  the  rate  was 
properly  based  on  the  rent  of  16,800/. : — Held, 
that  as  the  sessions  bj  l^s  finding  adopted  the 
16,800/.  as  the  basis  of  the  calculation  and  abso- 
lute criterion  without  regarding  the  evidence  of 
real  valne,  or  the  fact  of  there  being  profit,  they 
were  wrong  in  point  of  law,  and  the  order  of  the 
sessions  was  quashed.  JUa.  v.  Ea*tem  Counties 
Jtailtcay  Company,  7  Railw.  Gas.  900,  n. ;  18 
Jar.  679,  n. 


Bringia^  Tntffie   to   other  Lines.] — A 


railway  connected  with  and  rented  by  another 
railway  in  a  different  parish,  cannot  be  rated 
at  an  increased  amount,  in  respect  of  its  contri- 
butive  ralue  in  bringing  traffic  to  the  other  line, 
but  can  only  be  rated  upon  its  value  within  the 
rating  parish.  Great  Western  Bailtoay  Cam- 
jMintf  T.  LlantrUtant,  4  L.  R„  Q.  B.  354  ;  38  L.  J., 
M.  C.  93  ;  20  L.  T.  364  ;  17  W.  R.  671. 

The  Ely  Valley  Railway,  the  greater  part  of 
which  was  within  the  rating  parish,  supplied 
traffic  to  the  South  Wales  Railway,  which  was 
beyond  the  parish.  The  South  Wides  Railway 
was  the  property  of  the  Great  Western,  which 
was  also  the  occupier  of  the  Ely  Valley  at  a 
fixed  rent : — Held,  that  the  Great  Western  could 
not  be  rated  as  the  occupier  of  the  Ely  Valley 
Railway  at  an  increased  amount  in  respect  of  its 
Talne  as  a  feeder,  and  in  supplying  traffic  to 
other  parts  of  their  line.    lb. 

Long  Lease  of  Line^Bent  and  Annidtiei.] — 
The  Reigate  Railway  Company  leased  their 
line,  which  joined  the  South  Eastern  Railway 
Company,  at  a  certain  rent,  for  1,000  years ;  and 
the  South  Eastern  became,  under  the  lease,  the 
occupiers  of  the  line,  working  it  in  connexion 
with  their  own  railway.  The  Reigate  Company 
was  afterwards  incorporated  with  the  ^uth 
Eastern  by  act  of  parliament,  under  which  the 
amalgamated  company  was  to  pay  to  the  share- 
holders of  the  Reigate  Company  annuities 
cquiralent  to  and  in  lieu  of  the  above  rent  ; 
and  the  Reigate  line  then  became  part  of 
the  South  Eastern  line.  On  an  appeal  against 
two  poor-rates  assessed  upon  the  South  Eastern 
as  occupiers  of  so  much  of  the  Reigate  line  as 
passed  through  the  parish  of  D. : — Held,  that 
the  rent  in  the  one  case,  and  the  annuities  in  the 
other,  were  not  to  be  taken  as  the  sole  or  con- 
clusive criterion  of  the  rateable  value.  Sovth 
Eastern  Bailway  Company^. Dorking  QChureh- 
wardens),  7  Railw.  Gas.  877  ;  3  EL  &;  Bl.  491  ; 
23  L.  J.,  M.  C.  84  ;  18  Jnr.  672. 

Ctoneral  Bamingi  and  Profits  at  Particalar 
BtatioBS.] — ^A  railway  company  maintained  at 
each  of  the  stations  and  termini  on  their  line  a 
staff  of  servants  and  appliances  which  were  em- 

gloyed  chiefly  for  the  purposes  of  the  goods  traffic, 
ut  partly  for  the  accommodation  of  passengers. 
They  made  a  gross  charge  of  so  much  per  ton  to 
their  customers  for.goods  carried  on  the  line,  but 
from  the  amount  so  charged  certain  sums  were 
deducted  and  set  apart  as  the  earnings  of  the 
staff  and  appliances  at  each  station.  To  these 
sums  the  name  of  terminal  charges  was  given : 
— ^Held,  that  these  terminal  charges  were  to  be 
considered  as  part  of  the  general  earnings  of  the 
line,  and  not  of  the  stations.    Reg.  v.   Eastern 


Counties  Mail  way    Company,  4  B.  &   S.   58 ;  32 
L.  J.,  M.  C.  174 ;       ~  ~     ~ 

419;  11  W.  R.694. 


^any,  4  I 

.,  N.  S. 


1339 ;  8  L.  T. 


In  calculating,  therefore,  the  amount  of  the 
gross  earnings  and  expenses  of  the  line  in  a 
parish,  the  terminal  charges  must  be  included.  lb. 

The  rateable  value  of  a  portion  of  a  railway, 
consisting  of  the  net  annual  profits  from  the 
traffic  upon  the  portion  rated,  cannot  be  increased 
by  any  part  of  the  profits  earned  by  the  same 
traffic  upon  other  portions  of  the  line.  Great 
Eastemitailway  Company  v.Haughley  (^Church* 
wardens),  1  L.  R.,  Q.  B.  666  ;  36  L.  J.,  M.  C. 
229  ;  12  Jur.,  N.  S.  596  ;  14  L.  T.  548  ;  14  W.  R.  779. 


Rateable  Value  of  Line  in  different  Pa- 
rishes.]— ^A  line  of  railway  passed  through  a 
parish,  and  great  accessions  of  traffic  took  place 
on  another  part  of  the  line  beyond  the  parish  ; 
in  such  clise  the  railway  company  is  assessable  in 
the  parish  only  for  the  earnings  in  the  parish, 
i.  e.  the  gross  yearly  earnings  in  the  parish,  sub- 
ject to  expenses  and  deductions  fairly  applicable 
to  that  part  of  the  railway  which  is  in  the  parish, 
and  the  profits  on  the  other  parts  of  the  line  are 
not  to  he  taken  into  account  as  contributive 
value  enhancing  the  value  in  the  parish.    2b. 

Part  of  a  line  of  railway  passed  through  a  dis- 
trict where  there  were  two  other  competing  lines 
for  the  carriage  of  passengers  and  goods.  The 
gross  earnings  in  the  parish,  a  part  of  this  dis- 
trict, were  more  than  absorbed  by  the  expenses 
chargeable  for  the  workine  thereof,  plus  the  de- 
duction allowed  by  the  Parochial  Assessment 
Act;  but  on  the  basis  of  the  receipts  derived 
from  the  enhancement  of  the  traffic  on  the  other 
parts  of  the  system,  the  rateable  v^ue  of  the 
line  in  the  parish  was  equal  to  45  per  cent,  of  the 
gross  receipts : — Held,  that  the  railway  com- 
pany was  rightly  rated  at  this  amount.  London 
and  North'  Western  Railway  Company  v.  Irth- 
lingborough  QChurchu)ardens),Sb  L.  T.  327. 

The  legal  principle  of  rating  by  ascertaining 
the  value  of  the  land  occupied  in  the  parish, 
after  the  due  allowances,  is  applicable  to  all 
cases  where  the  same  party,  whether  a  company 
or  an  individual,  occupies  in  different  parishes 
land  forming  one  entire  property,  though  the 
profits  may  be  earned  in  different  proportions, 
and  with  a  different  rate  of  outgoings  in  each. 
Reg.  V.  London,  Erighton  and  South  CiHUt 
Railway  Cotnpany,  15  Q.  B.  313  ;  6  Railw.  Cas. 
440  ;  20  L.  J.,  M.  C.  124  ;  15  Jur.  372. 

In  imposing  the  rate  upon  a  railway  company, 
the  rateable  value  of  the  portion  of  the  line 
occupied  in  any  particular  parish  is  to  be  de- 
duced from  a  comparison  between  the  parti- 
culars of  profit  and  the  outgoings  arising  in  that 
parish,  and  not  by  treating  the  whole  line  of 
railway  (trunk  and   branches)  as    one    entire 
subject-matter,  and  the  whole  rateable  value,  * 
however  constituted,  as  entire,  and  then  dividing 
it  among  the  several  parishes,  according  to  the 
distance  which  the  line  passes  through  each.  lb. 
Any  expenses,  wherever  arising,  which  the 
company  can  shew  to  be  necessary  for  keeping 
the  hereditament  which  is  the  subject  of  the 
assessment   at  the  value  which  is   made    the 
measure  of  such  assessment,  may  properly  be 
taken  into  consideration,  but  not  the  amount  at 
which  the  company  is  rated  in  another  parish.  I  b. 
With  regard  to  the  rating  in  a  particular 
parish,  the  line  is  to  be  rated,  not  in  the  propor- 
tion which  the  length  of  the  line  therein  bears 
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to  the  whole  line,  but  in  the  proportion  that  the 
receipts  in  sach  parish  for  traffic  bear  to  the  re- 
ceipts throughout  the  whole  line.  Brg.  v.  London 
and  South-  Western  Railway  Company,  1  Q,  B. 
558  ;  2  RaUw.  Cas.  692  ;  6  Jur.  686. 

Inoreaae  of  Eamingt  in  one  Parlili  —  Ooon- 
pation  in  another.  1— The  Beigate  line  brought 
a  great  deal  of  additional  traffic  to  the  main 
line  of  the  South  Eastern,  and  that  company  de- 
rived benefit  from  the  Beigate  line.  If  in  the 
market,  it  might  be  an  object  of  competition  be- 
tween the  South  Eastern  and  other  railway 
companies,  the  traffic  on  the  main  lines  of 
which  would  be  increased  by  the  possession  and 
control  of  the  Reigate  line : — Held,  by  Lord 
Campbell,  0.  J.,  Coleridge,  J.,  and  Crompton,  J. 
(Erie,  J.,  dissenting),  that  these  were  matters 
giving  additional  value  to  the  occupation  of  the 
Reigate  line  in  the  parish  of  D.,  which,  though 
lying  in  other  parishes,  ought  to  be  taken  into 
account  in  rating  the  line  in  that  parish : — 
Held,  by  Erie,  J.,  that  the  earnings  in  other 
parishes,  though  increased  by  the  occupation  of 
the  Reigate  line  in  the  parish  of  D.,  ought  to  be 
rated  in  those  other  parishes,  and  not  in  D. 
South-Uasfem  Railway  Company  v.  DorJtlng 
(^Chnrrhwardent),  sujrra, 

'  Liability  to  make  good  Deflcieney  in  Bates 


by  reason  of  Lands  taken.] — The  East  London 
Railway  Act,  1865  (28  &  29  Vict.  c.  li.),  autho- 
rized the  making  of  several  ^mall  railways,  and 
the  taking  possession  of  lands  for  that  purpose. 
Each  of  these  railways  passed  through  more 
than  one  parish.  The  128th  clause  of  the  act 
declared,  "That  if  and  while  the  company  is 
possessed  under  this  act  of  any  lands  assessed, 
or  liable  to  be  assessed  to  any  sewers  rate,  con- 
solidated rate,  poor  rate,  police  rat«,  main  drain- 
age rate,  church  rate,  or  other  parochial  or  ward 
rate,  they  shall  from  time  to  time,  until  the 
railway  or  the  works  thereof  are  completed  and 
assessed,  or  liable  to  be  assessed,  be  liable  to 
make  good  the  deficiency  in  the  assessment  for 
such  rates  by  reason  of  those  lands  being  taken 
or  used  for  the  purposes  of  the  railway  or  works ; 
and  the  deficiency  shall  be  computed  according 
to  the  rental  at  which  those  lands  with  any 
buildings  thereon  are  now  rated."  A  portion  of 
one  of  these  railways  was  completely  constructed 
in  one  parish,  and  was  worked  there.  Till  its 
completion  there,  the  directors  had  paid  in  that 
parish  the  deficiency  rate  as  provided  in  this 
clause.  On  its  completion  there,  they  claimed 
that  they  should  be  relieved  from  the  deficiency 
rate  : — Held,  that  the  rate  was  properly  a  paro- 
chial rate,  and  that,  on  the  completion  of  that 
portion  of  the  railway  in  that  parish,  the  title  of 
the  parish  officers  to  claim  the  deficiency  rate 
there  had  ceased.  Bast  London  Railway  v. 
Mliitechureh,  7  L.  R.,  H.  L.  81  ;  43  L.  J.,  M.  C. 
169  ;  30  L.  T.  412  ;  22  W,  R.  665.  Reversing 
7  L.  R.,  Ex.  424 ;  42  L.  J.,  M.  C.  18 ;  27  L.  T. 
494  ;  21  W.  R.  28. 

By  a  railway  act  it  was  enacted  that  "  while 
the  company  is  possessed  under  this  act  of  any 
lands  assessed,  or  liable  to  be  assessed,  to  any 
poor  rate,"  and  certain  other  rates,  *'  they  shall 
from  time  to  time,  until  the  railways  or  the 
works  are  completed  and  assessed  or  liable  to  be 
assessed,  be  liable  to  make  good  the  deficiency  in 
the  assessment  for  such  rates  by  reason  of  these 
lands  being  taken  or  used  for  the  purposes  of  the 


raSlway  or  other  works  by  this  act  authorized ; 
and  the  deficiency  shall  be  computed  according 
to  the  rental  at  which  those  lands  with  any 
buildings  thereon  were  rated  at  the  time  of  the 
passing  of  this  act."  The  company  was  empowered 
under  the  act  to  make  certain  railways  and 
works  forming  one  entire  system,  and  they  took 
and  used  land  in  a  parish  for  making  a  part  of 
the  r^ways  and  works.  The  part  of  the  rail- 
ways and  works  in  the  parish  were  completed 
and  opened  for  traffic ;  but  other  parts  of  the 
entire  system  were  not  completed.  The  assess- 
ment of  the  land  with  the  railway  and  works  to 
the  poor  rates  and  other  rates  in  the  parish  was 
below  the  assessment  of  the  land  with  buildings 
thereon  before  the  act  was  passed  : — ^Held,  that 
the  company  was  liable  to  make  good  the  defi- 
ciency in  the  assessment  until  the  entire  system 
of  railways  was  completed.  Reg.  v.  Mttropoli' 
tan  District  Railway  Company ^  6  L.  R.,  Q.  B. 
698  ;  40  L.  J.,  M.  C.  113. 

Effect  of  Branoh  Linei.J — A  railway  company 
had  become  possessed  of  a  branch  line  communi- 
cating with  its  main  line,  on  the  terms  that  the 
shareholders  of  the  company  by  whom  the  line 
was  made  should  become  stockholders  in  the 
company  to  an  amount  calculated  at  the  expehse 
of  making  the  line.  This  branch  line  communi- 
cated with  the  lines  of  three  other  companies, 
and  the  company  worked  the  branch  at  very  low 
fares,  in  order  to  divert  the  traffic  from  the 
other  lines  on  to  its  own  line ;  the  consequence 
was  that  the  sum  actually  earned  on  the  branch 
line  was  very  small.  If  the  branch  line  was  in 
the  market,  cither  of  the  three  other  companies 
would,  in  consequence  of  the  traffic  which  it 
would  bring  to  their  line,  be  willing  to  acquire 
it  upon  the  same  terms  in  every  respect  as  those 
upon  which  the  company  held  it,  and  would 
then  work  it  in  a  similar  manner  to  that  in 
which  it  was  worked  by  the  company : — Held, 
in  assessing  to  the  poor-rate  a  part  of  the  branch 
line  passing  through  the  parish,  that  the  fact 
that  three  other  companies  would  be  willing  to 
pay  what  was  equivalent  to  a  large  rent  for  it 
was  to  be  taken  into  account  as  an  element  in 
ascertaining  the  rent  at  which  it  might  reason- 
ably be  expects  to  let  from  year  to  year.  Reg,  v. 
London  and  JS'orth'  Western  Railway  Company^ 
Kemptton  Rate,  In  re,  9  L.  R.,  Q.  B.  134  ;  29  L.  T. 
910  ;  22  W.  R.  263  ;  S,  C,  nom.  Reg.  v.  Bedford 
Union  Assessment  Citmrnittee,  43  L.  J.,  M.  C.  81. 


Increased  Trafic  on  Main  Line.]  —The 


rateable  value  of  land  in  a  parish  may  be  increased 
by  its  producing  a  return  to  the  occupiers  out  of 
the  parish,  as  where  a  branch  railway  occupied 
by  a  company  owning  a  main  line  into  which  it 
runs,  produces  a  profit  by  virtue  of  the  traffic 
which  it  causes  over  such  main  line.  London 
and  yorth-Westem  Railway  Company  v.  Can" 
nook  (Cliurehtoardens'),  9  L.  T.  325. 


Bight   to   Consider.] — In    assessing    a 


branch  line  of  railway,  which  branch  is  leased 
to  the  owners  of  a  main  line  into  which  it  runs, 
the  parish  authorities  are  not  entitled  to  take 
into  consideration  in  the  assessment  the  value  of 
the  line  to  such  owners  of  the  main  line,  in  addi- 
tion to  the  net  profits  as  derived  from  the  traflfic 
passing  through  the  parish.  Reg.  v.  LlantHssant, 
4  L.  R.,  Q.  B.  354 ;  38  L.  J.,  M.  C,  93  ;  20  L.  T. 
364;  17  W.R.671. 
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PaTment  made  in  lien  of  Profits.] — The 

N.  company,  being  empowered  to  make  a  branch 
line  from  their  railway  to  join  the  E.  railway, 
an  agreement  was  entered  into  by  the  companies 
(confirmed  by  act  of  parliament),  by  which  it 
was  mutually  agreed  that  the  N.  company 
should  complete  the  branch  (which  was  likely  to 
prore  beneficial  to  the  E.  company),  and  that 
whenerer,  after  the  opening  of  the  branch,  the 
net  earnings  of  the  N.  company's  whole  line 
should  not  be  sufficient  to  pay  a  dividend  of  3 
per  cent,  per  annum  on  their  share  capital,  the 
£.  company  should  pay  to  them  such  a  sum  (not 
to  exceed  3,705/.)  as  would  be  sufficient  to  make 
up  that  dividend.  There  were  stipulations  for 
the  interchange  of  traffic.  The  agreement  to  be 
in  force  for  ninety-nine  years  from  the  opening 
of  the  branch.  The  branch  was  acconlingly 
completed  by  the  N.  company,  and  worked  by 
them  at  a  loss ;  and,  in  a  certain  year,  the  net 
earnings  of  their  whole  line  falling  short  of  a 
dividend  of  3/.  per  cent.,  the  E.  company  paid 
3,7052.  under  the  agreement  to  make  up  that 
dividend  : — Held,  that  this  payment  of  3,705Z. 
ought  not  to  be  taken  into  account  in  ascertain- 
ing the  rateable  value  of  the  N.  company's  rail- 
ways. Newmarket  Itailway  Company  v.  8t, 
AndretO'the-Legs,  Cambridge  (^CJiurchioard&njf), 
7  Railw.  Cas.  858  ;  3  El.  &  Bl.  94  ;  23  L.  J., 
M.  C.  76  ;  18  Jur.  572. 

Bailways  with  Sunning  Powers.] — Mere  run- 
ning powers  enjoyed  by  one  railway  company 
over  the  line  of  another  do  not  constitute  an 
occupation,  so  as  to  subject  the  holders  of  the 
privilege  to  rateability.  Midland  Hailway  Com^ 
pany  v.  Badgworth  {OveTgeers)^  34  L.  J.,  M.  C. 
25  ;  11  Jur.,  N.  S.  14  ;  11  L.  T,  303  ;  13  W.  R.  202. 

A  line  of  railway  connecting  two  towns  be- 
longed to  two  companies,  each  holding  a  moiety 
of  the  line  in  fee-simple,  and  enjoying  running 
poweis  over  its  entire  length.  The  overseers  of 
a  parish  through  which  that  portion  of  the  rail- 
way belonging  to  one  company  passed,  having 
rated  the  other  company  : — Held,  that  the  rate 
was  bad.    lb. 

The  principle  is  not  altered  by  the  circum- 
stance that  other  parties  also  are  carriers  on  the 
railway,  some  providing  for  themselves  locomo- 
tive power,  carriages,  stations  and  watering- 
places,  and  paying  tolls  only  to  the  company, 
and  others  finding  carriages  only,  and  hiring 
power,  &C.  from  the  company.  Reg,  v.  Grand 
JuAction  Sailtoay  Company ,  4  Q.  B.  18 ;  4 
Bailw.  Cas.  1 ;  D.  &  M.  237  ;  13  L.  J.,  M.  G. 
941  ;  8  Jur.  508. 

When  no  Payments  made.  ] — ^A  railway  was 

constructed  from  G.  to  0. ;  half  belonged  to  the 
Great  Western,  and  half  to  the  Midland  ;  each 
company  had  running  powers  over  the  half  be- 
longing to  the  other  company,  but  neither  com- 
pany was  liable  to  pay  tolls  to  the  other.  The 
Midland  Company's  traffic  over  the  railway  was 
much  larger  and  more  profitable  than  that  of 
the  Great  Western.  The  Great  Western  being 
rightly  assessed  to  the  poor-rate  of  B.  as  sole 
occupier  of  the  part  of  their  half  of  the  rail- 
way in  that  parish,  the  rateable  value  of  this 
occupation  was  arrived  at  by  taking  the  amount 
of  the  Great  Western's  profits  in  the  parish, 
and  adding  the  sum  which  the  Midland,  if 
they  had  not  had  the  right  of  running  free,  would 
have  had  to  pay  to  the   Great  Western  in  re- 


spect of  that  part  of  the  railway  : — Held,  that  this 
was  wrong,  and  that  the  rateable  value  of  the 
Great  Western's  occupation  in  B.  was  the 
amount  of  their  own  profits  in  that  parish,  en- 
hanced only  by  the  value  to  them  of  their 
right  to  run  free  over  the  Midland  Company's 
half  of  the  railway.  Great  Western  Hailway 
Company  v.  Badgworth,  2  L.  R.,  Q.  B.  251  ; 
36  L.  J.,  M.  C.  33  ;  15  W.  R.  579. 

Deduction  of  Snms  received  for  another 


Bailway.] — By  an  agreement  between  two  sepa- 
rate railway  companies  (forming  together  a  con- 
tinuous line),  it  was  stipulated  that  the  former 
should  be  at  liberty  to  convey  such  of  their  pas- 
sengers as  had  taken  tickets  for  the  entire  dis- 
tance, over  the  line  of  the  latter,  paying  for  each 
passenger  a  certain  sum  by  way  of  toll  to  the 
latter  company  : — Held,  that  in  estimating  for 
the  purposes  of  a  poor-rate  the  gross  receipts 
earned  by  one  railway  company,  in  respect 
of  portions  of  their  line  running  through  dif- 
ferent parishes,  the  company  was  at  liberty  to 
deduct  such  sums  as  had  been  received  by  them 
and  paid  over  to  the  other  company  in  pursu- 
ance of  the  agreement ;  and  that  the  residue, 
after  such  deduction,  was  the  rateable  value  of 
the  line.  Beg.  v.  St.  Pancras  (  Vestry')^  3  B.  &  S. 
810  ;  32  L.  J.,  M.  C,  146  ;  9  Jur.,  N.  S.  1102  ;  8 
L.  T.  273  ;  11  W.  R.  616. 


Bent  for  Station  let  to  another  Company.] 


— The  Eastern  Counties  Rail  way  Company,  owners 
of  a  station  at  P.,  in  1848  entered  into  an  agree- 
ment with  the  North-Westem  Railway  Com- 
pany, by  which  the  latter  company  wa§  for 
999  years  to  have  the  joint  use  of  the  sta- 
tion for  their  traffic,  they  binding  themselves 
to  pay  for  such  use  of  the  station  accord- 
ing to  certain  terms  stipulated  in  the  agree- 
ment. Another  railway  having  been  opened,  a 
considerable  portion  of  the  traffic  of  the  North- 
Westem  line  was  in  consequence  abstracted,  and 
the  station  became  of  so  much  less  value  to  the 
North-Westem  Railway  Company,  that  the  rent 
which  they  would  be  willing  to  pay  for  the  use 
of  the  station  would  barely  amount  to  a  third 
part  of  the  sum  actually  paid.  Upon  appeal 
against  a  poor-rate,  and  a  case,  which  stated  that 
the  Eastern  Counties  Railway  Company  were  to 
be  deemed  to  be  the  persons  rateable  in  respect 
of  the  whole  occupation  of  the  station  : — Held, 
that  in  estimating  the  value  of  the  occupation 
to  the  hypothetical  tenant  contemplated  by  the 
6  &  7  WiU.  4,  c.  96,  the  continuance  of  those  cir- 
cumstances which  constituted  the  value  to  the 
existing  occupiers  was  to  be  assumed,  and  thence- 
forth the  sum  of  money  payable  to  the  appel- 
lants by  the  North-Westem  Railway  Company 
under  the  agreement  ought  to  form  part  of  the 
rateable  value  of  the  station.  Beg»  v.  Fletton 
(^Overseers),  3  El.  &  El.  450  ;  30  L.  J.,  M.  C.  89  ; 
3  L.  T.  689  ;  9  W.  R.  .S09. 

The  Eastern  Counties  Railway  Company  were 
the  sole  owners  of  a  railway  station,  and  in  1848, 
by  an  agreement  by  deed,  the  North-Westem 
Railway  Company  were  for  999  years  to  have 
exclusive  use  of  part  of  the  station,  and  the 
joint  use  with  the  Eastern  Counties  Company  of 
another  part,  at  a  certain  sum  per  annum.  The 
occupation  of  the  station  afterwards  became  of 
much  less  value  to  the  North-Westem  Company 
than  the  annual  sum  to  be  paid  by  them  to  the 
other    company  under  the  agreement : — Held, 
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that  the  effect  of  the  deed  (as  regarded  the  part 
of  the  station  jointly  occupied)  was  only  to  give 
to  the  North-Westcm  Company  the  right  to  the 
joint  occupation,  and  that  the  Eastern  Counties 
Company  were  rateable  as  the  sole  occupiers  of 
this  part  of  the  station,  and  that  in  rating  them 
for  such  occupation,  the  sum  paid  by  the  North- 
western Company  must  be  considered  as  part  of 
the  profits.     Jleg  v.  Sherard,  33  L.  J.,  M.  C.  6. 

Payment  under  Working  Agreement.] — 

A  payment  to  one  railway  company  by  another, 
under  agreement,  of  such  a  sum,  if  any,  as  may 
be  necessary  to  make  up  a  certain  dividend  on 
the  cost  of  the  line,  in  consideration  of  the 
making  of  a  part  of  it,  and  of  working  it  for 
the  benefit  of  the  latter  company,  is  not  a  profit 
arising  out  of  the  occupation  of  the  railway,  and 
is  not  to  be  taken  into  account  in  assessing  its 
rateable  value.  Newmarket  Railway  Company 
T.  St,  Andrew^  Cambridge  (^Overteert)^ 3  El.  k,  Bl. 
94  ;  2  C.  L.  R.  621  ;  7  Bailw.  Gas.  858  ;  23  L.  J., 
M.  C.  76  ;  18  Jur.  572. 


Bednotioni — General  Principle — Eitimate  of 
Ezpenies.] — A  company  formed  a  line  of  railway, 
of  which  they  were  owners.    They  were  also 
lessees  of  two  branch  lines,  but  were  not  liable 
to  repair  them ;  by  each  of  these  branch  lines 
the  company  incurred  an  annual  loss,  but  these 
lines  caused  an  increase  of  traffic  on  the  main 
line.    The  company  had  been  in  the  exclusive 
occupation  of  these  three  lines  as  carriers.    In 
order  to  asceitain  the  sum  at  which  the  company 
was  to  be  rated,  i.  e.  the  rent  which  a  tenant 
might  be  found  to  give  from  year  to  year,  the 
parish  officers  ascertained  the  gross  receipts  of 
one  mile  in  a  parish,  where  there  was  no  station, 
and  deducted  therefrom  the  expenses  of    the 
three  lines,  under  the  following  heads,  viz. : — 
] .  Maintenance  of  way ;  2.  Locomotive  account ; 
3.  Carrying  account ;  4.  Charges  for  salaries  of 
superintendents    and    clerks,    advertising,    sta- 
tionery, &c.  ;  5.  Repairs  and  alterations  of  sta- 
tions ;  6.  Compensation  for  fire,  and  other  acci- 
dents ;    7.    Government    duty    on    passengers ; 
8.  Bates  and  taxes  of  all  kinds  actually  paid 
(other  than  the  property  tax)  ;  9.  Direction  and 
office  expenses  ;  and  also  a  sum  for  the  annual 
depreciation  of  the  plant  necessary  for  working 
the  railway.    Further  allowances  were  made  of 
a  percentage  as  interest  on  the  first  cost  of  the 
plant,  and  as  tenants's  profits,  including  profits 
of  trade.  The  balance  was  taken  to  represent  the 
rateable  value  of  one  mile  in  the  parish,  and  was 
found  so  to  do  by  the  sessions.    The  stations  and 
buildings  on  the  three  lines  were  rated  sepa- 
rately from  the  railway.    The  company  claimed 
the   following  additional  deductions  : — 1.   The 
rateable  value  of   the  stations   and   buildings 
appurtenant  to  the  three  lines,  and  necessary  for 
their  profitable  enjoyment ;  2.  The  depreciation 
and  wear  and  tear  of  the  rails  and  sleepers  on 
the  main  line,  hitherto  defrayed  out    of   the 
capital ;  3.  A  percentage  on  the  sum  expended 
in  forming  the  company,  obtaining  the  act,  and 
raising  the  capital ;  4.  The  income  tax  paid  by 
the  company ;  5.  Additional  parochial  assessments 
which   might  become  payable ;  6.  The  annual 
total  loss  on  the  two  branch  lines : — Held,  that 
a  further  deduction  ought  to  be  made  for  the 
stations  and  buildings,  but  not  on  account  of 
any  of  the  other  claims  made  by  the  company. 
Reg*  V.    ^reat   Westerfi  Railway  Company,  2 


New  Seas.  Cas.  205  ;  6  Q.  B.  179 ;  15  L.  J.,  M.  C. 
80;  10  Jur.  134. 

A  railway  company  is  entitled  to  a  deductioQ 
from  the  rateable  value,  in  order  to  countervail 
the  depreciation  which  takes  place  in  the  value 
of  the  permanent  way,  and  to  maintain  it  in  a 
state  to  command  the  supposed  rent,  which  is  the 
measure  of  the  assessment ;  and  such  deduction 
is  not  provided  for  by  a  deduction  under  the  head 
of  "  working  expenses.*'  Reg.  v.  London^  JBrigh' 
ton  and  ^mth  Coast  Railway  Company,  15 
Q.  B.  313 ;  6  Railw.  Cas.  440 ;  20  L.  J.,  M.  C. 
124  ;  15  Jur.  372. 

A  company  is  not  disentitled  to  such  deduction 
because  it  has  not  incurred  the  expense,  nor  laid 
by  from  its  receipts  any  sum  to  meet  it  when  it 
should  arise,  although  it  ought  to  set  apart  the 
sum  which  it  claims  to  deduct ;  and  whenever  the 
time  comes  for  actually  making  the  restoration, 
it  will  be  estopped  from  claiming  more  than  that 
deduction,    io. 


Allowance  for  Bepreoiation.]— In  esti- 


mating the  amount  of  allowance  for  deprecia- 
tion of  the  rolling  stock,  the  proper  mode  is  not 
to  value  the  stock  at  the  beginning  and  end  of 
each  year,  and  deduct  the  difference,  but  to 
assume  that  the  stock  will  last  its  natural  life ; 
in  other  words,  it  may  be  reasonably  assumed 
that  the  tenancy  will  continue  for  several  years, 
and  so  that  the  depreciation  in  that  view  will  be 
less  than  if  the  tenancy  was  to  last  only  one 
year.  Great  Eastern  Company  v.  ffat/ahley 
{Churchwardens^  1  L.  R.,  Q.  B.  666  ;  35Ii.  J., 
M.  C.  229  ;  12  Jur.,  N.  S.  696  ;  14  L.  T.  548  :  14 
W.  R.  779. 

— |-  Annual  Bepair  and  intimate  BenewaL  1— 
A  railway  company  was  assrased  for  two  mues 
and  a  half  of  railway  in  a  parish,  being  part  of  a 
line  originally  intended  to  form  an  independent 
and  entire  railway,  but  purchased  by  the  com- 
pany and  incorporated  with  their  line.     This 
branch  was  worked  by  the  company  as  part  of 
their  entire  railway ;  but  a  certain  number  of 
engines  and  carriages  was  appropriated  to  it, 
and  a  certain  number  of  officers  and  servants 
employed  exclusively  on  it.    No  separate  account 
of  receipts  and  expenditure  in  respect  of  it  was 
kept.    The  branch  could  be  worked  as  a  separate 
railway  under   independent  management,  but 
that  would  require  a  larger  movable  stock  and 
a    greater  expenditure.     The  actual   expenses 
were  not  in  the  proportion  of  the  actual  groas 
receipts,  cither  on  the  branch  or  throu^out  the 
entire  railway  ;  nor  were  such  gross  receipts  or 
such  expenses  at  on^  uniform  rate  per  mile 
throughout  the  entire  railway.    The  profits  of 
the  company  were  wholly  derived   from   the 
carriage  of  passengers  and  goods ;  and  none  but 
the  company's  engines  and  carriages  ran  on  the 
line.    The  overseers  and  the  company  agreed  as 
to  the  total  gross  annual  receipts  from  the  whole 
line,  including  both  trunk  and  branch,  and  as  to 
the  total  gross  annual  receipts  from  the  two 
miles  and  a  half.    As  to  the  deductions  to  be 
made,  in  order  to  ascertain  the  net  rateable  value 
of  the  whole  line  : — Held,  that  the  company,  in 
addition  to  deductions  for  annual  repair  of  rails 
and  framework,  and  of  movable  stock,  was  en- 
titled to  be  allowed  two  specific  sums  for  their 
ultimate  renewal  and  reproduction,  where  the 
allowance  for  annual  repairs  did  not  equal  in 
amount  the  sum  of  the  allowances  which  the 
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company  claimed  under  the  two  heads  of  "  an- 
nual repair  "  and  "  ultimate  renewaL"  Beg,  y. 
Great  WeHem  Bailtoay  Company^  7  Bailw. 
Cas.  130 ;  15  Q.  B.  1086  ;  21  L.  J.,  M.  C.  84  ;  16 
Jut.  217. 

XzpeaMi  of  mall  Portion  of  Lme.] — In 

order  to  Ascertain  the  net  rateable  value  of  the 
two  miles  and  a  half,  the  deductions  from  the 
total  grofls  revenue,  which  constitute  the  differ- 
ence between  it  and  the  total  net  rateable  value, 
are  to  be  i^portioned  on  the  parochial  principle. 
But  this  principle  does  not  preclude  a  considera- 
tion of  cnarges  and  expenses,  wherever  arising 
locally,  which  are  neoessaiy  for  keeping  the  sub- 
ject ol  assessment  at  the  value  which  is  made  the 
measure  of  that  assessment.  And  when  such 
chaiges  and  expenses  apply  equally  to  every 
mile  of  a  railway,  it  is  a  convenient  and  allow- 
able mode  to  arrive,  by  a  mileage  division,  at  the 
proportionable  part  to  be  assigned  to  the  miles 
in  any  particular  parish.    lb. 

BiTision  of  Ezponses  on  Xileage  Prin- 

dplo.] — ^The  company  separated  the  branch  from 
the  trunk,  except  as  to  a  small  portion  of  the 
general  expenses  of  the  entire  railway,  being  those 
of  central  superintendence,  printing  and  advertis- 
ing, and  then  dividing  the  expenses  of  the 
biBQch  thus  separated  on  the  mileage  principle  : 
— ^Held,  that  such  division  was  not  necessarily 
a  departure  from  the  true  principle  of  apportion- 
ment ;  but  that,  there  bemg  nothing  to  distin- 
ginsh  Uie  branch  from  the  trunk,  the  mode  of 
ascertaining  the  rateable  value  by  considering  it 
as  a  distinct  whole  was  incorrect.    lb. 

Held,  also,  incorrect  to  take  the  deductions  at 
the  same  rate  for  every  mile  of  the  railway.     lb. 

Intaroit  on  Capital  and  Tenants'  Profits.] 

— In  assessing  a  railway  company  in  respect  of 
their  line  of  railway,  and  the  stations,  buildings 
and  sidings,  the  percentage  amount  to  be  allowed 
for  interest  on  capital  and  tenants*  profits  is  to 
be  calculated  upon  the  actual  value  of  the  rolling 
stock  at  the  time  when  the  rate  is  made,  and  not 
upon  its  cost  price.  JReg.  v.  North  Staffordshire 
Jiailway  Company,  3  £1  &  £1.  392;  30  L.  J., 
M.  C.  68 ;  7  Jur.,  N.  S.  363 ;  3  L.  T.  564  ;  9  W.  R. 
235. 

Morablo  Artieles.] — A  railway  company 

was  obliged  to  provide,  in  addition  to  their  rolling 
stock,  turn-tables,  cranes,  weighing  machines, 
stationary  steam-engines,  lathes,  electric  tele- 
graph and  apparatus,  office  and  station  furniture, 
and  gaswons  used  for  supplying  the  stations 
with  gas  : — Held,  that  the  company  was  entitled 
to  a  deduction  in  respect  of  such  of  these  articles 
as  were  movable,  but  not  in  respect  of  such  as 
were  so  attached  to  the  freehold  as  to  become 
part  of  it;  nor  in  respect  of  such  as  though 
capable  of  being  removed,  were  yet  so  far  at- 
tached as  that  it  was  intended  that  they  should 
remain  permanently  connected  with  the  railway, 
or  the  premises  used  with  it,  and  remain  perma- 
nent appendages  to  it  as  essential  to  its  working. 
Jh. 

Floating  Capital  to  provide  against  Xmer- 

geneiai.] — It  was  also  necessaiy  that  the  com- 
pany should  have  in  hand,  at  command,  a  sum 
of  money,  by  way  of  floating  capital,  for  the 
purpose  of  providuig  surplus  stores,  to  be  used 
in  case  of  accident  on  the  line  or  other  emer- 


gency, and  partly  in  paying  the  wages  of  ser- 
vants of  the  company,  and  in  other  current 
expenses : — Held,  that  whether  the  company 
was  entitled  to  a  deduction  for  interest  and 
tenants'  profits,  or  either  of  them,  upon  this  float- 
ing capital,  must  depend  on  whether,  on  the  whole 
capital  employed,  a  greater  delay  occurred  in 
realizing  the  returns  than  was  ordinarily  inci- 
dental to  the  employment  of  capitaL    lb. 


Station  Buildings  and  Sidings.]— Held, 


also,  that  the  deduction  to  be  allowed  in  respect 
of  stations,  buildings  and  sidings  along  the  line  of 
railway  must  be  calculated  on  the  actual  value 
at  which  they  ought  to  be  assessed,  and  not  on 
the  original  cost  of  construction.    lb. 

22.  TBAHWATS. 

Eatoability — Oeeupation  of  Road.] — A  tram- 
way company,  formed  under  the  Tramways  Act, 
1870  (33  &  34  Vict.  c.  78),  laid  down  a  tramway 
in  a  highway,  the  soil  of  which  was  vested  in 
the  district  board.  S.  34  gives  the  exclusive  use 
to  the  company  of  the  tramway  for  carriages 
with  flange  wheels  or  other  wheels  suitable  only 
to  run  on  the  rail.  By  s.  57  the  company  is  not 
to  acquire  any  right  other  than  that  of  user  of 
any  road  in  which  their  tramways  are  laid ;  and 
by  s.  62  nothing  in  the  act  is  to  abridge  the 
right  of  the  public  to  pass  along  or  across  every 
part  of  any  road  in  which  the  tramways  are 
laid  with  carriages  not  having  flange  wheels  or 
wheels  suitable  only  to  run  on  the  rail ;  and  by 
6.  26  the  rails  must  be  laid  level  with  the  road  : 
— Held,  that  the  company  was  rateable  to  the 
poor-rate  in  respect  of  their  occupation  of  the 
road  by  their  tramways.  Pimlico  Tramway 
Company  v.  GHreenwich  Union.  9  L.  B.,  Q.  B.  9  ; 
43  L.  J.,  M.  C.  29  ;  22  W.  R.  87. 

Mode  of  Assessment  in  regard  to  diiloront 
Parishes.] — In  assessing  the  rateable  value  of 
tramways,  the  annual  gross  traffic  receipts 
earned  over  the  entire  system  must  be  taken  as 
the  basis  of  the  estimate  of  the  rent,  and  the 
net  receipts  in  each  parish  as  the  criterion  of 
the  rateable  value  in  each  parish.  London 
Tramways  Comjmny  v.  Lafnheth  Aseeument 
ammittee,  31  L.  T.  319. 

When  a  tramway  route  begins  and  ends  in  the 
same  parish,  the  net  receipts  of  that  route  is  the 
value  upon  which  the  tramway  owners  must  be 
rated.    lb. 

When  a  tramway  route  extends  through  two 
or  more  parishes,  the  fairest  practicable  mode  of 
apportioning  is  by  dividing  the  receipts  from 
each  distinct  service  route  in  proportion  to  the 
lineal  mileage  of  such  route  in  each  parish  re- 
spectively,   lb. 

The  general  expenses,  except  horse  expenses, 
allowed  proportionately  to  the  number  of  miles 
run  over  by  the  cars  in  each  parish,  upon  each  of 
the  several  distinct  service  routes  l^erein.    lb, 

23.  TSLSaBAPH   C0MPA17IBS. 

Posts  fixed  in  the  Oronnd — Oeeupation.] — ^An 

electric  telegraph  company,  incorporate  by 
statute  for  transmitting  messages  between  dis- 
tant places  by  means  of  electric  currents,  laid 
down  along  the  lines  of  a  railway  company  an 
apparatus  for  that  purpose,  on  terms  agreed  on 
between  the  companies.    This  apparatus  con- 
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eisted  of  posts  fixed  in  the  ground,  with  tele- 
graphic wires  suspended  from  post  to  post,  the 
posts  being,  however,  subject  to  removal  to 
some  other  place  at  the  option  of  the  railway 
company,  if  their  working  or  position  interfered 
with  the  operations  of  the  railway  : — Held,  that 
the  telegraph  company  was  rateable  in  the 
parish  in  which  the  posts  were  fixed.  Electric 
Telegraph  Company  v.  Salford  (^Overseers^^  11 
Ex.  181  ;  24  L.  J.,  M.  C.  146  ;  1  Jut.,  N.  S.  733. 

Liability  of  Postmaater-Oeneral.] — A  vestry 
applied  by  mandamus  to  compel  the  postmaster- 
general  to  pay  poor-rates  upon  the  rateable 
value  of  telegraph  posts  and  wires,  as  fixed  by 
an  assessment  committee.  The  postmaster- 
general  had  tendered  a  smaller  amount,  pro- 
portionately to  an  assessment  fixed  by  the  com- 
missioners of  the  Treasury,  which  the  vestry 
had  refused  : — Held,  that  by  the  Telegraph  Acts, 
1868  (31  &  32  Vict.  c.  110)  and  1869  (32  & 
33  Vict.  c.  73),  no  duty  is  cast  upon  the  post- 
master-general to  pay  the  rates  imposed  by 
those  acts ;  and  that  there  is  no  remedy  by 
mandamus  against  him  to  enforce  the  payment 
of  rates  fix^  by  an  assessment  committee. 
Heg.  (or  Marylehone  Vestry^  v.  PoHmuster- 
General,  28  L.  T.  337  ;  21  W.  R.  459. 

24.  Mines  akd  Quabbies. 

What  are  Sateable.] — Iron  mines  are  not  rate- 
able under  43  Eliz.  c.  2,  s.  1,  coal  mines  being  the 
only  mines  mentioned  in  the  statute.  CrawsJuiy 
V.  Morgan,  6  L.  E.,  H.  L.  304  ;  40  L.  J.,  M.  C. 
202  ;  24  L.  T.  889  ;  20  W.  R.  554. 

Iron  mines  are  not  rateable  ;  and  being  rated 
conjointly  with  coal  mines,  the  coal  whereof  was 
raised  by  the  owner  of  the  lands  for  his  own  use 
in  smelting  the  iron,  an  order  of  sessions  confirm- 
ing such  rate  generally,  without  ascertaining  the 
proportion  at  which  each  was  rat^d,  was  quashed. 
Hex  V.  Cunningham  y  5  East,  478. 

The  express  mention  in  43  Eliz.  c.  2,  s.  1,  of 
coal  mines,  is  a  virtual  exclusion  of  all  other 
mines,  and  consequently  other  mines  are  not 
rateable.    Rex  v.  Sedgley,  2  B.  &  Ad.  63. 

Lead  mines  are  not  rateable.  Lead  Company 
V.  Richardson,  3  Burr.  1341 ;  1  W.Bl.  389  ;  S,  jP., 
RotoU  V.  GeJU,  Cowp.  453  ;  1  Dougl.  304  ;  and 
Talargoch  Minifig  Company  v.  St.  Asaph,  post, 
col.  509. 

Where,  on  a  question  as  to  the  rateability  of  a 
freestone  work,  the  sessions  in  a  case  call^  it  a 
quarry,  but  stated  all  the  facts  respecting  the 
mode  of  working  for  the  opinion  of  the  court, 
without  determining  the  question  whether  it  was 
a  mine  or  not,  the  court  sent  the  case  back  to  be 
reheard,  saying  that  the  question  of  mine  or  no 
mine  was  a  question  of  pure  fact,  which  the  ses- 
sions ought  to  determine.  Rex  v.  Dunsford,  4 
N.  &  M.  349 ;  2  A.  &  B.  668  ;  1  H.  &  W.  93. 

The  method  of  working,  and  not  the  nature  of 
the  substance  obtained,  is  the  criterion  to  deter- 
mine the  question  of  mine  or  no  mine,  so  as  to 
exempt  from  poor  rates.    Ih. 

Lime  works  are  rateable  in  the  hands  of  the 
occupier,  though  there  be  risk  and  expense  in  the 
working,  and  the  profits  are  uncertain.  Rex  v. 
Alderlmry  (^Churchwardens'),  1  East,  634. 

Where  limestone  was  obtained  and  raised  by 
sinking  shafts  perpendicularly  down  to  the  stra- 
tum, which  lay  forty  or  fifty  yards  below  the 
surface  of  the    ground,  and  the  stratum  was 


worked  by  roads  and  gateheads,  and  the  stone 
raised  to  the  surface  by  machinery,  or  carried 
under  ground  to  a  tunnel : — Held,  that  the  pro- 
perty was  a  limestone  mine,  and  therefore  not 
rateable.    Rex  v.  Sedgley,  2  B.  &  Ad.  63. 

So,  where  glass-house,  pot  clay,  and  fire-brick 
clay  were  extracted  from  the  earth  by  perpendi- 
cular shafts,  in  the  same  method  that  is  used  in 
coal  mines : — Held,  that  the  works  were  clay 
mines,  and  therefore  not  rateable.  Rex  v.  Bret- 
tell,  3  B.  &  Ad.  424. 

The  occupier  of  a  manganese  mine  is  not  liable 
to  be  rated.  Rex  v.  Tremaync,  1  N.  &  M.  194 ; 
4  B.  &  Ad,  162. 

The  occupier  of  a  clay  pit  is  rateable  for  the 
same.    Rex  v.  Brown,  8  East,  528. 

A  slate  work  (or,  as  improperly  called,  a  slate 
mine)  is  rateable.  Rex  v.  Woodland,  2  East, 
164. 

Liability  ai  Owner  or  Oeonpier.]— The  lessee 
under  the  crown  of  lead  mines  is  rateable  for  the 
profits  arising  from  lot  and  cope ;  which  are 
duties  paid  hSn  by  the  adventurers,  without  any 
risk  on  his  part.  Rowls  v.  Qells,  Cowp.  461  ;  1 
Dougl.  304. 

The  lessees,  under  the  lord  of  the  manor,  of  lot 
and  free  share  of  all  calamine  raised  within  the 
manor,  are  liable  to  be  rated  as  occupiers  of  land 
in  the  parish  where  the  manor  lies,  none  of  them 
being  resident  in  the  parish.  Rex  v.  Baptist 
Mill  Company,  1  M.  &  S.  612. 

The  Duke  of  Cleveland,  being  owner  of  the 
waste  in  the  township  of  Middleton,  and  of  the 
mines  and  minerals  under  the  same,  demised 
unto  a  company  all  the  mines,  veins,  &c.,  opened 
or  to  be  opened,  together  with  all  houses,  &c., 
thereto  belonging,  with  full  power  to  enter  and 
do  all  things  necessary  for  working  the  mines, 
saving  and  reserving  to  himself,  his  heirs  and 
assigns,  full  liberty,  &c.,  to  enter  for  the  purpose 
of  viewing  the  same,  to  have  and  to  hold  the  same 
for  twenty-one  years,  yielding  and  paying,  render- 
ing and  delivering,  during  the  continuance  of  the 
demise,  to  the  duke,  one  full  fifth  part,  share,  and 
proportion  of  all  the  ore  won  or  gotten  out  of  and 
from  the  demised  premises,  well  and  sufficiently 
cleansed,  dressed,  washed,  and  made  merchant- 
able and  fit  for  the  smelting  mill,  at  the  costs 
and  charges  of  the  company ; — Held,  that  the 
duke  was  rateable  as  an  occupier  of  the  ore. 
Beg.  V.  Jbdd,  4  P.  &  D.  335  ;  12  A.  &  E.  816  ;  1 
A.  &  H.  100  ;  5  Jur.  407. 

The  Duke  of  Cornwall  being  entitled  as  lord  of 
a  manor  to  tin  ore,  raised  by  the  bound  owners 
within  the  manor,  which  was  rendered  by  them 
to  him  in  an  unmanufactured  state,  demised  this 
toll : — Held,  that  the  lessee,  though  not  an  in- 
habitant of  the  parish  in  which  the  tin  was 
raised,  was  rateable  to  the  poor-rate  there,  as 
occupier  of  the  tin  toll  under  43  Eliz.  c.  2,  s.  1. 
Crease  v.  Sawle,  2  Q.  B.  862  ;  2  G.  &  D.  812 — 
Ex,  Ch. 

The  rate  being  made  upon  him  as  occupier  of 
the  toll,  the  court  refused  to  inquire,  in  an  action 
for  levying  the  rate  by  distress,  whether  a  part 
of  the  rate  was  or  was  not  for  tin  toll  not  in  the 
lessee*s  occupation,  some  tin  toll  appearing  to  be 
in  his  occupation,  and  the  amount  being  only- 
matter  of  appeal.     Ih, 

In  an  action  by  the  galee  of  iron  mines  in  tho 
Forest  of  Dean,  against  the  overseers  of  the 
parish,  for  having  seized  his  goods  as  a  distress 
for  a  poor  rate : — Held,    that  the   galee  was 
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an  occapier,  and  not  a  mere  licensee  of  the  mines, 
the  24  k,  25  Vict.  c.  40,  s.  1,  having  enacted  that 
a  gale  of  these  mines  shall  be  deemed  to  confer 
**  an  interest  of  the  nature  of  real  estate  "  on  the 
grantee.  Morgan  y.  CrawMhay,  5  L.  B.,  H.  L. 
304  ;  40  L.  J.,  M.  C.  202  ;  24  L.  T.  889  ;  20  W.  R. 
554. 

The  owners  granted  for  twenty- one  years,  to 
certain  grantees,  full  liberty,  licence,  and  power 
to  dig  shiafts,  and  work  and  raise,  and  make  sale- 
able, and  sell,  the  minerals  nnder  certain  limits, 
and  to  erect  within  the  limits  such  sheds  and 
other  buildings  as  should  be  necessary  for  the 
abore  purposes.  A  cost-book  mine  company  was 
established  under  the  grant,  and  certain  build- 
ings, machinery,  tramways,  &c.,  were  erected  on 
part  of  the  surface  within  the  limits : — Held, 
that  it  was  immaterial  what  title,  if  any,  was 
conferred  by  the  grant ;  the  partners  in  the  com- 
pany were,  by  their  servants  and  agents,  the  sole 
occupiers  of  that  part  of  the  surface  on  which 
the  buildings  were  erected,  and  were  rateable  to 
the  poor-rate  in  respect  of  such  occupation. 
Jiittow  y.  lAsJtsardi  Union  (^Oiturdiani)^  10 L.  B., 
Q.  B,  7 ;  44  L.  J.,  M.  C.  23 ;  31  L.  T.  601  ;  23 
W.  B.  72. 

A  coet-book  company,  not  being  incorporated, 
is  a  mere  partnership  ;  and,  consequently,  any  of 
the  shareholders  in  the  company  may  be  entered 
upon  the  rate  books.    lb. 

The  lessee  of  a  cocJ  mine  is  rateable  though  he 
derives  no  profit  &om  the  mine.  Rex  v.  Parrott^ 
5  T.  R.  593. 


Baservation  of  Bent  or  Ore.] — ^A  land- 


lord and  owner  of  soil  not  residing  within  a 
parish,  having  granted  a  licence  by  indenture  for 
twenty-one  years  to  certain  adventurers,  to  dig 
for  tin  and  other  ore  under  a  close,  reserving  to 
himself  one-eighth  share  of  the  ore,  in  an  im- 
plored and  merehantable  state,  and  granting  to 
the  adventurers  the  exclusive  occupation  of  the 
mine  for  the  purpose  of  procuring  the  ores,  is 
rateable  for  the  relief  of  the  poor  of  the  parish 
in  which  the  mine  is  situate,  in  respect  of  such 
reserved  proportion  or  eighth  share ;  and,  in  re- 
spect thereof,  is  to  be  considered  as  an  occupier 
of  the  lands  by  the  hand  of  the  adventurers ; 
the  reservation  operating  as  an  exception  out  of 
the  demise,  and  not  being  in  the  nature  of  a 
rent.  Hex  v.  St.  Auxtell,  1  D.  dc  B.  351 ;  5  B.  &; 
A.  693. 

Where  a  rate  was  imposed  upon  an  owner  of 
the  lead  ore  in  certain  lead  mines,  in  respect  of 
the  duty  lead  reserved  in  a  lease  of  the  mines, 
being  one-fifth  share  of  the  lead  to  be  smelted 
from  the  ore  raised  from  the  mines  : — Held,  that 
this  reservation  was  in  the  nature  of  a  rent,  and 
therefore  not  rateable.  Rex  v.  P&mfret  {Earl\ 
o  M.  &  S.  139. 

The  trustees  under  the  will  of  a  person  seised 
in  fee  of  two  third  parts  of  a  manor,  subject  to 
certain  leases  to  a  company  of  adventurers  of  the 
mines  of  lead,  tin,  and  copper  ore,  and  other 
minerals,  under  the  moors,  commons,  or  wastes 
of  the  manor,  at  a  rent  certain,  are  not  rateable 
for  such  rent.    Rex  v.  Welhanhy  4  M.  &  S.  222. 

A  person  entitled  to  toll  tin  and  farm  dues 
(which  are  certain  portions  of  the  tin  raised  by 
the  adventurers  in  the  tin  mines)  is  liable  to  be 
rated  in  respect  thereof.  Rex  v.  St,  Agnesj  3 
T.  B.  480. 

A  lead  mine  was  held  under  three  leases,  two 
of  which  granted  the  minerals  to  the  lessees  for 


the  purpose  of  being  worked.  Within  the  land 
comprised  in  one  of  them,  the  shafts  were  sunk 
which  communicated  with  the  surface  and  the 
underground  workings,  and  ore  was  gotten  from 
underneath  such  land,  and  the  royalty  or  dues 
were  reserved  in  kind,  or  at  the  option  of  the 
lessors,  in  lieu  thereof,  the  full  value  in  money. 
No  ore  was  got  from  under  the  land  comprised  in. 
the  other  lease  of  which  the  reservation  was  a 
dead  rent,  in  addition  to  a  like  reservation  to- 
the  one  above  mentioned.  The  lessors  were 
difterent  persons.  The  minerals  comprised  in 
the  two  leases  adjoined  one  another.  The  lessees 
were  rated  in  respect  of  the  engines,  machinery, 
workshops  and  buildings,  and  surface  of  land 
connected  with  the  mine,  and  the  lessor  of  the 
land  whereon  the  shaft  was  opened  and  where- 
under  the  minerals  were  worked  was  rated  for  a 
lead  mine,  whereof  the  royalty  or  dues  were  re- 
served wholly  in  kind : — Held,  that  the  Bating 
Act,  1874,  s.  13,  which  provided  that  nothing  ia 
that  act  should  apply  to  a  mine  of  which  the 
royalty  or  dues  were  for  the  time  being  wholly 
reserved  in  kind,  applied  to  this  case,  and  ren- 
dered the  old  law  applicable  ;  that  the  mine  as 
rated  was  a  mine  distinct  from  the  holding  under- 
the  latter  lease,  and  that  the  reservation  of  the 
royalty  or  dues  was  wholly  in  kind,  notwith- 
standing the  lessor's  option  ;  that  the  rate  there- 
fore was  correct.  Van  Minina  Company  v.  Llan id- 
loes  (Overseerg),  1  Ex.  D.  310 ;  45  L.  J.,  M.  C. 
138  ;  34  L.  T.  692.  , 

An  owner  of  the  soil  granting  a  lease  or  let  of 
a  manganese  mine,  reserving  a  money  render  per 
ton  of  mineral  raised,  is  not  rateable  as  an  occu- 
pier. Rex  V.  Tremuyne^  IN.  &  M.  194  ;  4  B.  &. 
Ad.  162. 

Landlords  not  resident  within  the  parish, 
having  leased  lead  mines,  and  other  minerals^ 
with  liberty  to  the  tenants  to  dig,  &c.,  reserving 
a  certain  annual  rent,  and  also  certain  propor- 
tions of  the  ore  which  should  be  raised,  are  at 
any  rate  not  assessable  to  the  relief  of  the  poor- 
for  such  certain  rent,  no  ore  being  raised  ;  wnat- 
ever  the  question  might  be  as  to  the  proportion 
of  ore  reserved  when  in  fact  any  should  be  raised.. 
Rex  V.  Roch-ester  (^Bhhop)^  12  East,  353. 

Mode  of  Assessment.] — ^An  owner  of  iron  mines- 
rented  two  acres  ana  a-half  of  surface  land 
partly  over  and  partly  adjoining  the  mines ;  he 
occupied  the  mines  and  land  together,  using  the 
surface  for  the  purpose  of  working  the  mines- 
and  getting  the  ore,  and  he  had  erected  thereon 
buil(Sng8,  machinery,  workshops,  and  tramways. 
The  surface  land,  buildings,  &c.,  without  the 
mines,  would  be  practically  valueless : — Held,, 
that  he  was  rateable  to  the  poor-rate  in  respect 
of  the  surface  land  with  the  buildings,  machinery,, 
workshops,  and  tramways,  although  they  were 
occupied  in  connexion  with  a  non-rateable  sub- 
ject-matter, viz.,  an  iron  mine.  That  the  way 
to  ascertain  the  rateable  value' was  to  assume  the 
mines  and  surface  to  be  in  different  hands,  and 
then  to  calculate  what  rent  the  occupier  of  the 
mine  would  have  to  pay  for  the  surface  with  the 
buildings,  erected  thereon.  Guest  v.  JSastdean^ 
{Overseers),  7  L.  B.,  Q.  B.  334  ;  41  L.  J.,  M.  C. 
129  ;  26  L.  T.  422  ;  20  W.  B.  332. 

The  lessee  and  occupier  of  a  coal  mine  is  rate- 
able for  the  full  annual  value  of  the  mine,  though 
increased  by  improvements,  such  as  the  erection 
of  engines  made  at  his  own  expense.  Rex  v. 
Oranville  CLord),  4  M.  &  B.  171  ;  9  B.  Ac  C.  188. 
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An  engine  erected  and  used  by  the  owner  and 
occupier  of  an  iron-Btone  mine,  solely  for  the 
purpose  of  drawing  water  from  the  mine,  is  parcel 
of  the  mine  itself,  and  not  rateable.  Bex  v. 
BiUton,  8  D.  &  R.  734  ;  6  B.  &  C.  861. 

The  owner  and  occupier  of  coal  mines  is  rate- 
able at  the  sum  for  which  the  mine  would  let, 
subject  to  outgoings  ;  the  lessee  of  coal  mines  is 
rateable  for  the  amount  of  royalty  or  rent  which 
he  pays  ;  and  in  neither  case  is  any  allowance  to 
be  made  for  money  expended  on  rendering  the 
mines  productive.  Bex  t.  Attwood^  6  B.  &  G. 
377  ;  9  D.  &  R.  328. 


Aetnal  Profits.] — The  occupiers  of  cement 


works  and  also  of  a  chalk  pit  situated  close 
by  were  assessed  separately  as  to  their  works 
and  their  pit.  There  were  other  equally  good 
chalk  pits  m  the  neighbourhood,  the  chalk  from 
which  was  used  only  for  ballast  and  other  pur- 
poses not  so  profitable  as  that  of  manufacturing 
cement,  for  which  the  occupiers  used  theirs. 
They  appealed  against  the  assessment  of  the 
chalk  pit,  and  the  counsel  who  supported  the 
rate  proposed  to  ask  their  manager  as  to  the 
profits  they  obtained  from  the  chalk,  but  the 
quarter  sessions  refused  to  admit  evidence  upon 
that  subject : — ^Held,  that  the  Quarter  sessions 
were  right,  and  that  although  tne  convenience 
And  situation  of  the  chalk  pit  were  to  be  con- 
sidered in  estimating  what  rent  a  tenant  would 
reasonably  pay,  the  actual  profits  derived  l^y 
the  occupiers  were  not  material  in  forming 
that  estimate.  Beg.  v.  Aylcjtford  Union,  26 
L.  T.  618. 


TTie  of  a  Waterconrse.] — A  company  for 


the  purpose  of  working  the  machinery  connected 
with  a  lead  mine,  diverted  a  stream  from  its 
natural  course,  paying  the  owners  for  such  diver- 
sion, and  paying  certain  small  sums  for  the  occu- 
pation of  the  land  by  the  watercourse.  The 
watercourse  was  about  a  mile  and  a-half  in  length, 
being  partly  open,  partly  tunnelled,  and  for 
About  350  yards  in  pipes  : — Held,  that  the  com- 
pany was  rateable  to  the  poor-rate  in  respect  of 
the  occupation  of  the  watercourse  at  the  value  of 
the  land  enhanced  by  its  capability  of  conveying 
water  ;  and  that  it  was  not  exempt  from  ratea- 
bility  by  reason  of  its  connexion  with  a  lead 
mine,  though  that  is  not  rateable  under  43  Eliz. 
•c.  2.  Talargorh  Mining  Company  v.  St.  Asaph 
Union,  3  L.  R.,  Q.  B.  478  ;  37  L.  J..  M.  C.  149  ; 
18  L.  T.  711  ;  16  W.  R.  860 ;  9  B.  &  S.  210. 


What  Works  included.]— A    company 


occupied  a  lead  mine  held  under  a  lease,  which 
comprised  land  and  works  in  a  neighbouring 
union,  the  mine  and  most  of  the  works  being  out 
of  that  union.  After  the  ore  was  crushed  and 
washed,  it  was  taken  by  a  tramway  about  half  a 
mile  to  a  smelting  house,  occupied  under  the 
same  lease,  in  the  neighbouring  union,  where  the 
ore  was  converted  into  lead  for  sale.  The  company 
was  rated  under  the  Rating  Act,  1874,  s.  7,  for 
their  mine  in  the  union  at  the  amount  of  the 
whole  of  the  dues  payable  in  respect  of  the  mine 
under  the  lease  during  the  previous  years.  They 
wejeseparately  rated  for  part  of  the  tramwav  to, 
'.and  a  chimney  from,  the  smelting  house,  which 
were  situated  in  the  union  ;  and  were  aim  rated 
by  the  neighbouring  union  for  the  land,  works, 
.and  smelting  house  there  situated  : — Held,  that 
all  these  crushing,  washing  and  smelting  works 


were  included  under  the  definition  in  s.  7,  as  in 
connexion  with  and  for  the  purposes  of  the  mine; 
and  that  a  deduction  should  be  made  from  the 
gross  dues  in  respect  of  the  rateable  premises 
out  of  the  union,  in  order  to  obtain  the  rateable 
value  of  the  mine  in  the  unioai  Snailbeaeh 
Mine  Company  v.  Forden  Chtardiant^  36  L.  T. 
614. 

When  Xine  TTnprodnetiTe.] — Where   a 

coal  mine,  becoming  unproductive,  ceases  to  be 
worked,  the  lessee  is  no  longer  liable  to  be  rated, 
although  he  may  be  still  bound  by  his  covenant 
to  pay  the  rent  reserved  to  his  landlord.  Aliter, 
where  the  mine  is  itself  productive,  although 
worked  at  a  loss  by  the  lessee,  after  deducting 
the  proportion  of  the  gross  value  of  the  produce 
reserved  to  the  owner.  Bex  v.  Bedtoorth-,  8  East, 
S87. 

A  coal  company  was  the  owner  and  occupier 
of  a  coal  mine  which  had  been  drowned  out  some 
years  back,  and  was  wholly  unproductive.  They 
constructed  an  engine  and  boilers,  together  with 
an  engine  house  and  boiler  sheds  on  lands  they 
had  taken  for  that  purpose,  and  also  made  a 
railway  on  part  of  such  lands  for  conveying 
coals  for  the  boilers.  The  whole  of  the  boUers, 
engines  and  plant  were  used  only  for  the  pur- 
pose of  endeavouring  to  pump  out  the  water 
from  the  mine  ;  but  since  1870  the  water  had 
remained  at  about  the  same  level,  and  no  coal 
had  as  yet  been  worked: — Held,  that  though  the 
company  was  rateable  to  the  relief  of  the  poor 
for  the  surface  lands  they  occupied,  they  were 
not  so  rateable  for  the  buildings,  boilers,  engine 
and  plant,  and  railway,  as  these  were  oxily  part 
of  a  valueless  colliery,  and  were  not  shewn  to 
have  any  value  apart  from  such  colliery.  2)^ 
Coal  Company  v.  Wallsend  Parish  Overseers,  46 
L.  J.,  M.  C.  185  ;  36  L.  T.  854. 

The  lessee  of  a  coal  mine  is  rateable  though  he 
derives  no  profit  from  the  mine.  Bex  v.  Parrott, 
5  T.  R.  593. 


In   diiferent  Parishes.] — A   coal   mine 


lying  in  several  parishes  is  rateable  in  each  of 
those  parishes,  although  the  adit  and  the  ma- 
chinery arc  in  one  parish  only.  Bex  v.  FoleshiU, 
4  N.  &  M.  360 ;  2  A.  &  E.  693  ;  1  H.  &  W.  71. 

By  an  inclosure  act  it  was  declared,  that  all 
the  allotments  to  be  set  out  to  the  several  persons 
having  right  of  common  upon  a  moor  should  be 
deemed  to  be  situate  within  the  same  townships 
and  places  respectively  wherein  the  land  lay  in 
respect  of  which  such  allotments  should  be  made; 
andiit  was  provided  that  nothing  in  the  act  should 
affect  the  right  of  P.  to  certain  coal  mines  under 
the  moor  : — Held,  that  the  first  clause  afitected 
only  those  portions  of  the  soil  which  were  allotted 
to  the  commissioners,  and  not  the  coal  mines 
under  those  allotments,  and  therefore,  that  such 
coal  mines  were  rateable  in  the  parish  in  which 
they  were  actually  situate,  as  they  were  before 
the  act  passed,  though  the  allotments  became 
rateable  elsewhere.    Bex  v.  Pitt,  5  B.  &  Ad.  565. 

Dednetion    by   Tenant  —  CoTenant    to    Pay 

Sates.  ]-^  covenant,  in  a  lease  of  iron  mines,  to 
pay  a  certain  rent  "  free  of  all  rates,  taxes  and 
deductions  whatsoever,  parliamentary,  parochial, 
or  of  any  other  nature,  is  not  a  **  specific  con- 
tract to  pay  the  poor-rate,  in  the  event  of  the 
abolition  of  the  exemption,'*  of  iron  mines, 
within  s.  8  of  the  Rating  Act,  1874  (37  &  38  Vict. 
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c.  S4) ;  and  the  lessee  is  therefore  entitled  under 
that  section  to  deduct  half  the  poor-rate  from 
the  rent.  DeroTuhire  (Zhtke)  v.  Barrow  Hatna- 
tiU  Steel  Company,  2  Q.  6.  D.  286  ;  46  L.  J., 
Q.  B.  436  ;  36  L.  T.  355 ;  25  W.  R.  469— C.  A. 
Affirming  35  L.  T.  474  ;  25  W.  R.  60. 

A  lease  of  an  iron  minoi  made  in  1855  (not 
being  then  liable  to  poor-rate),  contained  cove- 
nants for  the  payment  of  certain  rents  and  royal- 
tieSy  and  these  payments  were  to  be  made  free 
and  clear  of  all  rates  and  taxes  imposed  by  par- 
liament or  otherwise  .  .  .  **  free  from  all  de- 
ductions whatsoever ; "  and  there  was  a  covenant 
to  paj  **  all  manner  of  taxes,  &c.,  which  now  are 
or  which  shall  at  any  time  hereafter,  during  the 
continuance  of  this  demise,  be  imposed,"  land- 
lord's property  tax  excepted.  By  the  Rating 
Act,  1874  (37  &  38  Vict.  c.  64),  s.  3,  the  43  Eliz. 
c.  2,  was  extended  to  mines  "  of  every  kind  not 
mentioned  in  the  recited  act ;  **  but  s.  8  provided 
that  where  the  lessee  of  a  mine  was,  at  the  com- 
mencement of  the  act,  exempt  from  the  payment 
of  poor-rate,  which  was  afterwards  made  pay- 
able, he  might  deduct  one-half  from  the  rent 
(unless  he  had  specifically  contracted  to  pay  such 
rate  in  the  event  of  the  abolition  of  the  said  ex- 
emption) : — Held,  that  under  this  section  the 
tenant  here  might  deduct  half  of  the  rate  from 
his  rent,  for  that  he  had  not,  vrithin  the  words 
of  the  section,  **  specifically  contracted  **  to  pay 
such  rate.  ChaUmer  v.  BolcTtow^  3  App.  Cas. 
933  ;  47  L.  J.,  C.  P.  562  ;  39  L.  T.  134  ;  26  W.  R. 
541. 

25.  Gas  Wobks. 

General  Prlneiple.] — ^The  profits  arising  from 
the  sale  of  gas,  manufactured  from  coal,  and 
oonveyed  through  pipes  and  trunks  under  the 
pavement  for  the  purpose  of  lighting  a  town,  are 
not  rateable,  but  the  company  is  only  rateable  in 
a  sum  equal  in  amount  to  that  for  which  the 
piemdses  would  let  to  other  persons  willing  to 
cany  on  the  same  business.  Ilex  v.  Birmingham 
6a9  Light  and  Coke  Com^mny,  2  D.  &  R.  736 ;  1 
B.  k,  C.  506. 

Bataable  Oceupation — Pipes.] — Fixing  pipes  in 
the  ground  for  the  oonveyanoe  of  gas,  to  light  a 
town,  is  a  rateable  occupation  of  land,  and  the 
occupiers  are  rateable  to  the  extent  of  the  in- 
creased value  of  the  land  so  used,  as  long  as  it  is 
applied  to  the  purposes  of  a  pipe- way.  Rex  v. 
Brighton  &as  Light  and  Co%e  Company^  8  D. 
&  B.  308  ;  6  B.  &  C.  466. 

By  an  act  for  paving,  lighting  and  watering, 
the  trustees  for  carrying  it  into  effect  were  em- 
powoi^  to  rate  the  tenants  and  occupiers  of  all 
the  houses,  shops,  midt-houses.  granaries,  ware- 
houses, coach-houses,  yards,  gardens,  grounds, 
stables,  cellars,  vaults,  wharfs  and  other  buildings 
and  hereditaments  within  certain  limits,  meadow 
and  pasture  excepted : — Held,  that  this  exception 
shewed  the  word  "  hereditaments  *'  to  be  used  not 
merely  with  reference  to  things  ejusdem  generis 
with  those  before  enumerated,  but  in  a  more  ex- 
tended sense,  comprehending  land  in  general ; 
and  therefore  that  a  gas-light  company  was 
rateable  under  the  act  for  the  ground  occupied 
by  their  pipes  and  other  apparatus.  Bme  v. 
Aretoihury  (TVMfeeO*  3  B.  &;  Ad.  216. 

ArtielM  Bateable  ^  Keters  Excluded.]— A 
gas  company  was  rated  in  respect  of  the  fol- 
lowing artides  : — ^meters  soldered  to  the  leaden 


service-pipes  on  the  premises  of  consumers,  but 
not  fixed  in  any  way  so  as  to  interfere  with  their 
removal  ;  retorts,  or  instruments  for  the  produc- 
tion of  gas.  distinct  and  severable  from  the  foun- 
dation or  basement  floor  of  the  company's  pre- 
mises, but  attached  to  the  floor  by  hardened  fire- 
clay ;  purifiers,  or  massive  iron  vessels  stand- 
ing on  a  brick  base,  but  not  fixed  to  it, 
though  connected  on  one  side  with  pipes  passing 
through  the  soil  from  the  retorts ;  steam-engines 
fastened  by  screw  bolts  to  a  stone  base,  fixed  in 
the  soil  and  capable  of  being  detached  by  un- 
screwing the  bolts  ;  boilers  set  in  brickwork  fixed 
in  the  soil ;  gas-holders,  or  vessels  of  plate-iron 
for  storing  gas,  not  fixed  in  any  way,  but  placed 
so  as  to  rise  and  fall  in  circular  tanks,  excavated 
beneath  the  soil,  and  easily  moved  for  the  pur- 
pose of  repairs.  According  to  the  practice  and 
course  of  business  in  letting  gas  works,  the  tenant 
would  have  to  take  to  and  fiud  capital  for  all  the 
articles  above  enumerated  : — Held,  that  the  re- 
torts, purifiers,  steam-engines,  boilers,  and  the 
movable  part  of  the  gas-holders,  appeared  to  be 
attached  to  the  inheritance,  for  the  permanent 
improvement  of  it,  and  ought  to  be  included  in 
the  value  of  the  premises  for  the  purpose  of 
rating,  but  that  the  meters  must  be  excluded,  as 
they  could  not  be  considered  as  part  of  the  gas 
works,  and  never  were  so  attached  to  the  houses 
as  to  lose  the  character  of  chattels.  Beg,  v.  Lee^ 
1  L.  R.,  Q.  B.  241  <  35  L.  J.,  M.  C.  105  ;  12  Jur., 
N.  S.  225  ;  13  L.  T.  704  ;  14  W.  R.  311.    . 

Fixed    ICaohinery,    Pipes    and  '  Oaa 


Holders.] — By  a  local  act,  the  guardians  of  a 
parish  were  directed  to  value  all  houses,  tene- 
ments and  hereditaments  within  the  parish,  for 
the  purpose  of  rating  to  the  relief  of  the  poor. 
By  tne  customary  mcde  of  rating  under  this  act, 
fixed  machinery,  erected  for  the  purposes  of 
manufacture,  was  not  rated,  nor  were  buildings 
containing  it  rated  according  to  their  value  as 
increased  by  that  machinery.  A  gas  company 
supplying  the  .town  with  gas,  but  having  their 
gas  manu&ctory  out  of  the  parish,  was  rated 
"  for  their  gas-holder  and  premises  in  the  street, 
and  mains  and  pipes  within^he  parish."  The 
company  had  no  property  in  the  soil  of  the 
streets. under  which  their  mains  and  pipes  were 
laid,  but  a  mere  licence  from  the  commissioners 
for  paving  and  lighting  the  town,  in  whom  that 
property  was  vested.  The  gas-holder  was  valued, 
for  the  purpose  of  the  rate,  as  a  warehouse  or  a 
building,  at  what  it  was  worth  to  let  by  the  year. 
The  mains  and  pipes,  and  the  land  they  occupied, 
were  valued  by  ascertaining  the  quantity  of  land 
through  which  they  were  laid,  and  valuing  that 
land  with  reference  to  the  value  of  the  adjoining 
lands,  taking  into  consideration  the  purposes  for 
which  it  was  used.  The  mains  ana  pipes  were 
also  valued  separately,  at  an  annual  rental  to  let, 
in  the  same  manner  as  the  houses,  with  an  al« 
lowance  for  wear  and  tear  : — Held,  that  such  a 
rate  was  bad  for  inequality,  on  the  ground  of 
omission  to  rate  other  property  of  a  similar  na- 
ture. Rex  V.  Birmingham  and  Staffordshire 
Gat  Light  Company,  1  N.  &  P.  691 ;  6  A.  &  B. 
634. 

Mode  of  Assessment. ]— The  works  of  a  gas 
company  are  to  be  rated  upon  an  estimate  of  the 
rent  which  would  be  given  for  them  by  a  hypo- 
thetical tenant,  after  proper  deductions,  even 
though  such  principle  may  not  be  theoretically 
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right,  and  it  may  be  practically  impossible  to 
•apply  it  satiflfactorily  to  that  kind  of  property. 
Sfu'Jield  United  Gail  Light  Company  v.  Slwffield 
^arerseers),  4  B.  &  S.  135  ;  32  L.  J.,  M.  C.  169  ; 
9  Jur.,  N.  S.  623  ;  11  W.  R.  1064. 

Pipes  in  SeTeral  Parishes.] — When  the 


mains  and  pipes  of  a  gas  company  are  distributed 
^through  several  parishes,  the  proper  criterion  for 
the  assessment  of  the  company  to  each  parish  is 
not    the    amonnt  of  receipts  for  gas  supplied 
theroin,  but  a  proportional  part  of  the  rent  at 
'which,  after  deduction  for  the  wear  and  tear  of 
machinery,  the  works  of  the  company  would  let, 
•calculated  according  to  the  improved  value  of  the 
land,  from  the  apparatus  and  works  of  the  com- 
|>any  laid  down  therein.     Reg,  v.    Cambridge 
Oas  Light  Company,  3  N.  &  P.  362  ;  8  A.  &  E.  73. 
A  gas  company  m  a  town,  which  consisted  of 
several  parishes,  in  which  were   situated  nu- 
merous   colleges,    which  were  extra-parochial, 
supplied'  gas  in  mains  and  pipes  to  these  colleges, 
And  was  rated,  therefore,  to  the  parishes  in  which 
the  colleges  were  locally  situated  : — Held,  that 
the  rate  was  bad,  the  company  being  rateable  in 
Tcspect,  not  of    its  receipts,  but  of  the  land 
occupied.    lb, 

Deduction.] — ^The  .proper  deduction  to  be 

made  from  the  rent  of  a  company's  works  to  form 
the  basis  of  an  assessment,  is  such  an  annual  sum 
as  will  be  sufficient  to  replace  the  works  when 
worn  out.  H^g,  v.  Cambridge  Oa$  Light  Com- 
pany, 3  N.  &  P.  262  ;  8  A,  &  E.  73. 

Exemption  for  *<Pnblic  PnxpoMi/'] — The  cor- 
poration of  Limerick  having,  under  the  powers 
of  their  special  act,  purchased  the  Limerick  gas 
works,  manufactured  and  sold  gas  ;  and  the  sur- 
plus profits,  after  providing  for  certain  charges 
-and  expenses,  were  applied,  in  pursuance  of  the 
provisions  of  the  special  act,  in  reducing  the 
town  improvement  rate : — Held,  that  the  gas 
works  were  not  occupied  for  a  "  public  purpose," 
and  were  not,  therefore,  ezenapt  from  being 
rated*  Limerick  (Mayor)  v.  (hmmisiioner  (^ 
Valuation,  6  Ir.  R.,  C.  L.  420. 

26.   Stock  in  Tbade  Am>  Pebsonal 
Property. 

Eateability.]— The  6  &  7  Will.  4,  c.  96,  did  not 
atlter  the  law  as  to  the  rateability  of  personal 
property  ;  therefore  a  poor-rate  made  after  that 
statute,  and  omitting  stock  in  trade  which  yielded 
A  profit  in  the  parish,  was  liable  to  be  quashed  on 
appeal.  lieg,  v.  Lumsdaine  or  Lanisdaine,  2 
P.  &D.  219;  lOA.&E.  157;  1  W.,  W. & H.  587  ; 
3  Jur.  360. 

Stock  in  trade,  if  the  property  of  the  person  in 
possession,  and  productive,  was  rateable.  Bex  v. 
Darlington,  6  T.  R.  468  ;  S.  P.,  Beg,  v.  Bridge^ 
tcaft-r,  2  P.  &  D.  586  ;  10  A.  &  E.  711. 

Notwithstanding  it  had  never  been  rated  in  the 
parish,  unless  there  were  some  circumstances  to 
take  it  out  of  the  general  rale.  Re«  v.  Amble- 
Mde,  16  East,  380. 

Silk  throwsters,  working  up  in  their  mills  the 
silk  of  their  employers  sent  to  them  for  that  pur- 
pose, were  not  liable  to  be  rated  in  that  respect, 
AS  for  their  stock  in  trade.  Bex  v.  Sherborne, 
8  East,  537. 

Fixtures— Tank!  and  Heavy  Artieleiina  Dii- 
tillery.  ] — The  premises  of  a  distillery  contained 


tanks  which  formed  the  roofs  of  rooms  and 
houses,  boiling  backs  and  mash  tuns,  lying  on 
brick  piers  against  the  walls,  which  foimed  the 
floors  of  some  of  the  rooms  and  were  connected 
by  pipes  to  other  houses,  reservoirs,  and  other 
articles  necessaiy  for  the  process  of  distilling. 
They  were  all  heavy,  and  either  unattached, 
except  by  the  communicating  pipes,  to  the  wiUls 
or  piers  upon  which  they  stood,  or  fastened  only 
by  screws  for  the  purpose  of  being  steadied. 
Each  was  to  be  bought  and  sold  as  a  separate 
article,  and  if  all  were  removed  the  premises 
might  be  used  for  other  manufacturing  pur- 
poses : — Held,  that  'these  articles  were  not  fix- 
tures, and  could  not  be  properly  rated  in  the  as- 
sessment of  the  premises  to  the  poor-rate.  Chid- 
ley  V.  West  Ham(^Churchwardenji),  32  L.  T.  486. 


Maohinery.] — A  house  and  an  engine  for 


carding  cotton,  which  are  rented  as  one  entire  sub- 
ject and  described  by  the  general  name  of  an  en- 
gine-house, are  rateable.  Rex  v.  Ho^g,  1  T.  R.  721 . 

The  profits  of  a  weighing-machine  house  are 
rateable.  Bex  v.  St.  Nicholas,  Gloucester,  1  T. 
R.  723,  n. 

In  assessing  shipbuilding  premises  to  the  poor- 
rate,  the  value  of  machinery  attached  to  the  pre- 
mises is  to  be  taken  into  consideration  in  ascer- 
taining their  rateable  value  where  such  ma- 
chinery, though  some  of  it  may  be  capable  of 
being  remov^  without  injury  to  itself  or  the 
freehold,  is  essentially  necessary  to  the  ship- 
building business  to  which  the  premises  are 
devoted,  and  intended  to  remain  permanently 
attached  to  them  so  long  as  they  are  applied  to 
their  present  purpose.  Laiiig  v.  Bimopicear- 
month  (Ocergeers),  3  Q.  B.  D.  299  ;  47  L.  J., 
M.  C.  41  ;  37  L.  T.  781  ;  26  W.  R.  351. 

Ships.] — Where,  by  a  local  act,  the  guardians 
of  the  poor  of  a  town  were  authorized  to  levy 
rates  "  by  taxation  of  every  inhabitant,  and  of  all 
lands,  houses,  tithes  impropriate,  appropriation  of 
tithes,  and  all  stock  and  estates  in  the  town,  in 
equal  proportions,  according  to  their  respective 
worths  and  values  :  " — Held,  that  all  personal 
property,  including  shipping,  was  rateable, 
whether  the  owners  were  or  were  not  resident 
within  the  town.  Bex  v.  JIull  Bock  Cinnpany^ 
6  D.  &  R  359  ;  3  B.  &  C.  516. 

The  owners  of  a  coasting  vessel  were  liable  to 
be  rated  in  respect  of  the  profits  accruing  there- 
from, in  that  parish  where  they  themselves  re- 
sided, and  where  the  ship  was  registered,  and 
where  her  cargoes  were  usually  received  and 
delivered,  and  her  freight  paid,  and  which  was 
the  home  of  the  vessel  when  unemployed,  al- 
though at  the  time  of  making  the  rate  the  ship 
was  not  actually  within  the  parish.  But  they 
were  not  liable  to  be  rated  for  a  ship  which  was 
never  locally  within  the  parish,  although  the 
profits  were  there  received  by  the  owners.  Rex 
v.  Shepherd,  1  B.  &  A.  109. 

Hontehold  Fnmitare.] — Household  furniture 
is  not  rateable.    Bex  v.  White,  4  T.  R,  771. 

27  Woods  and  Woodlands. 

Saleable  TTnderwoodi.] — Saleable  underwoods 
are  rateable  annually,  in  proportion  to  their 
value,  though  they  should  happen  not  to  be  cut 
down  more  than  once  in  twenty-one  years ;  and 
their  annual  value  may  be  estimated  according 
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to  the  value  thej  may  be  worth  to  rent  for  a 
lease  of  the  daration  of  their  intended  growth. 
Bex  v.  Mirfield,  10  East,  219. 

Saleable  underwood,  under  43  Eliz.  c.  2,  means 
8och  shoots  from  old  stools  as  are  capable  of  re- 
production, and  of  being  treated  by  the  wood- 
owner  so  as  to  yield  a  succession  of  profits,  and 
the  circumstances  to  determine  this  question  are 
matters  of  fact  for  the  sessions.  Reg.  v. 
yarbertk  QNorth),  1  P.  &  D.  690  ;  9  A.  &  B. 
815. 

Timber — Exemption  of.] — If  beech  is  timber 
by  the  custom  of  the  country,  it  is  not  rateable. 
Hex  V.  yfinehin,  3  Burr.  1308. 

Where  fir  and  larch  were  planted  with  oak 
and  ash  trees,  principally  for  the  purpose  of 
affording  a  screen  or  shelter  to  the  latter  in  their 
infancy,  and  were  cut  from  time  to  time,  as  such 
oak  and  ash  required  more  room  to  spread,  and 
when  once  cut  did  not  spring  again  : — Held, 
that  although  when  sold  they  yielded  a  profit, 
they  were  not  saleable  underwood,  as  the  pri- 
mary object  in  planting  them  was  not  to  derive 
a  profit  by  sale  ;  and,  consequently,  not  rateable. 
Bex  V.  Ferrybridge,  2  D.  &  K.  634 ;  1  B.  &  C. 
376. 

The  test  of  saleable  underwood  is  not  whether 
the  tree  is  timber,  either  by  the  general  law  or 
the  custom  of  the  country,  but  whether  it  is 
managed  in  such  a  way  as  to  produce  a  renew- 
able profit,  though  it  may  not  be  available  for 
many  years.  Fitzhardinge  (^Lord^  v.  Prickett, 
2  L.  R.,  Q.  B.  135 ;  36  L.  J.,  M.  C.  49  ;  15  L.  T. 
502  ;  15  W.  R.  640  ;  8  B.  &  S.  216. 

Herbage  and  Pmnage.]  —  It  is  not  settled 
whether  the  herbage  and  prunage  of  a  forest  are 
rateable.    Janes  v.  Maunsell,  1  Dougl.  302. 

Woods — ^Rateable  as  Waste  Lands.]— B.  was 

rated  in  respect  of  woods  and  shooting  in  his 
occupation.  Appeal,  against  the  rate  on  the 
ground  of  its  being  excessive.  According  to  the 
Rating  Act,  1874,  the  woods  ought  to  have  been 
rated  as  if  the  land  was  let  and  occupied  in  its 
natural  and  unimproved  state,  that  is,  as  mere 
waste,  irrespectively  of  the  value  of  the  right  of 
sporting  thereon : — Held,  that  the  objections 
were  valid,  and  rate  accordingly  decreased. 
Baiter  v.  Begford  (^Overseers),  33  L.  T.  755. 

Woodlands  were  assessed  by  quarter  sessions 
at  their  rateable  value  if  occupied  in  their 
natural  and  unimproved  state,  but  it  was  found 
as  a  fact  that  they  might  be  rendered  worth  a 
much  larger  sum  to  a  tenant  from  year  to  year 
if  a  certain  expenditure  was  incurred  for  grub- 
bing up  woods,  draining,  and  road-making: — 
Held,  that  the  quarter  sessions  were  right,  and 
that  under  the  Rating  Act,  1874,  s.  4,  woods 
were  not  to  be  rated  on  any  assumption  of  their 
improved  value  upon  alteration  into  land  of  a 
different  description.  Westmoreland  (^EarV)  v. 
Scuthwiek  and  OundU,  36  L.  T.  108. 

28.  Rights  Connected  with  Land. 

Inooxporeal  Hereditaments  generally.] — ^An 
incorporeal  hereditament  cannot  be  made  rate- 
able by  virtue  of  a  local  act,  except  by  dear  and 
express  words.  Colehrooke  v.  Tickell,  4  A.  &  B. 
916  ;  6  N.  ft  K.  483  ;  2  H.  &  W.  23. 


Severed  from  the  Land  ] — The  owner 


of  a  tenement  with  dwelling-house  and  other 
buildings,  containing  about  nineteen  acres, 
leased  to  a  person  occupying  the  same,  excepting 
plantations  and  all  timber,  and  all  mines,  "  and 
also  excepting  all  manner  of  game,  hares,  rabbits 
and  wild  fowl,  with  liberty  of  hunting,  fowling 
and  fishing,  over  and  through  the  premises  at  all 
times  during  the  term : " — Held,  that  this  lease 
reserved  to  the  owner  a  right  of  sporting  which 
was  severed  from  the  occupation  oi  the  land,  and 
therefore  rateable  within  the  Rating  Act,  1874 
(37  &  38  Vict.  c.  54),  ss.  2  and  6.  Bogers  v.  8t, 
Germans  Univn,  35  L.  T.  332. 

Under  37  &  38  Vict.  c.  54,  s.  6,  sub-s.  2,  where 
the  owner  of  land  lets  the  right  of  sporting  over 
part  of  the  land  which  he  retains  in  his  own 
occupation,  the  lessee  may  be  rated  in  respect  of 
the  right  of  sporting.  Kendrick  v.  Guilsfield 
^Overseers),  5  C.  P.  D.  41  ;  49  L.  J.,  M.  C.  27  ; 
41  L.  T.  624  ;  28  W.  R.  372.  See  also  Eyton  v. 
Mold  (^Overseers),  6  Q.  B.  D.  13  ;  43  L.  T.  472  ; 
29  W.  R.  122  ;  45  J.  P.  54. 

An  incorporeal  hereditament,  as  a  right  of 
shooting,  is  not  in  itself  the  subject  of  a  poor- 
rate.  It  can  only  be  brought  into  account  when 
it  improves  and  enhances  the  value  of  the  land 
to  which  it  belongs.  Hilton  and  Waliefield  v. 
Bowes  (Overseers^,  1  L.  R.,  Q.  B.  359  ;  35  L.  J., 
M.  C.  137  ;  13  L.  T.  512  ;  14  W.  R.  368. 

An  owner  of  land  who  is  himself  the  occupier, 
but  lets  the  right  to  take  game  to  another,  is 
assessable  in  respect  of  his  occupation,  as  being 
enhanced  in  value  by  the  right  to  take  game. 
B^g,  V.  Battle  Unimi,  2  L.  R.,  Q.  B.  8  ;  36  L.  J., 
M.  C.  1  ;  15  L.  T.  180  ;  15  W.  R.  67 :  8  B.  &  S.  12. 


Bight  of  Common.] — A  mere  right  of  common 
is  not  rateable ;  therefore,  where  certain  persons, 
as  burgesses  of  a  town,  and  occupiers  of  ancient 
messuages  within  it,  had  a  right*  to  turn  cattle 
upon  certain  lands,  at  certain  periods  of  the 
year,  to  the  exclusion  of  the  owners  of  the  soil : 
— Held,  that  they  had  a  mere  right  of  common, 
in  respect  of  which  they  were  not  rateable.  Rex 
V.  Churchill,  6  D.  &  R.  635  ;  4  B.  &  C.  750. 

Where  a  corporation  was  seised  in  fee  of  lands, 
which  by  the  custom  were  annually  meted  out 
under  their  control  by  a  leet  jury,  according  to  a 
certain  stint,  to  such  of  the  resident  burgesses 
who  chose  to  stock  the  same,  they  paying  19«.  4<f. 
to  each  of  the  other  burgesses  who  did  not  stock : 
— Held,  that  the  stocking  of  the  lands  was  rate- 
able. Rex  V.  Watson,  5  East,  480  ;  2  Smith, 
144.  And  see  Rex  v.  Tewkesbury  (^Burgesses), 
13  East,  155  ;  Bex  v.  Sudbury  (^Mayor\  2  D.  & 
R.  651 ;  1  B.  &  C.  389. 

Where  freemen,  and  the  widows  of  deceased 
freemen,  of  a  municipal  corporation,  enjoyed 
the  right  of  depasturing  on  an  uninclosed 
moor,  of  digging  turfs,  clay,  sand,  and  marl, 
of  cutting  whins  and  furzes,  of  getting  lime- 
stones and  slates  from  the  quarries,  and  sowing 
grass-seeds  on  the  moor,  according  to  regu- 
lations framed  by  the  corporation,  and  the 
corporation  had  inclosed  a  part  of  the  common 
100  years  back,  which  they  still  retained  in 
severalty ;  but  it  appeared  that  the  rights  of  the 
freemen  originated  in  grants  of  right  of  common 
and  turbary,  and  that  there  was  no  evidence  to 
shew  that  any  larger  right  had  ever  been  granted 
to  them,  and  that  a  rent  of  2s,  per  annum,  which 
had  been  reserved  on  the  grant  of  the  right  of 
turbaty,  was  still  paid  to  the  lord  of  the  manor  : 
— Held,  that  the  &eemen  only  possessed  a  right 
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of  oommon,  though  with  large  and  unuBual  en- 
joyments, and  that  therefore  it  was  an  incorpo- 
real tenement,  not  rateable.  Seg.  t.  Alnwick 
{Chamberlaini),  1  P.  Jc  D.  343  ;  9  A.  &  E.  444. 

Sight  of  Fiihi]ig.]'The  lessee  of  all  those 
fishings  of  the  halves  and  halyendoles,  with  the 
appurtenants  to  the  halves  due  and  accustomed 
within  the  Biver  Severn,  .between  certain  limits 
within  a  manor  bordering  on  the  river,  and  of  all 
royal  fishes  taken  between  the  limits,  put  and 
wheel  fishing  excepted,  under  an  annual  rent,  is 
liable  to  be  rated  for  such  fishery.  Rex  v.  EllU, 
1  M.  ac  8.  652. 

Land  Improved  by  a  Spring.] — Land,  of  which 
the  annual  value  is  improved  by  a  spring  rising 
within  it,  may  be  rated  at  such  improved  value, 
although  the  owners  of  the  land,  who  are  also 
occupiers,  do  not  receive  any  of  the  profits 
derived  from  the  spring,  nor  does  any  part 
become  due  in  the  parish  where  the  land  lies. 
Rex  V.  Neu)  River  Company j  1  M.  &  S.  603. 

If  one  rents  a  quanti^  of  land,  together  with  a 
mineral  spring  thereout  arising,  at  a  gross  yearly 
rent,  he  is  rateable  in  respect  of  the  whole  of  such 
rent ;  though  in  fact  the  annual  value  of  the  land, 
independently  of  the  spring,  is  only  in  proportion 
of  two  to  eight  of  the  reserved  rents.  Rex  v. 
Miller,  Cowp.  619. 

Profits  of  a  Ka&or.]— Neither  quit-rents,  nor 
heriots,  nor  other  casual  profits  of  a  manor  are 
rateable.  Rex  v.  Vaftdertoallf  2  Burr.  991 ;  1 
W.  Bl.  212. 

29.  Tithes,  Corn  and  Commuted  Kent. 

Chaboes. 

Sateability.]^— Tithes  are  hereditaments  within 
the  6  &  7  Will.  4,  c.  96,  and  a  tithe-owner  is  rate- 
able at  their  annual  value,  i.  e.,  at  such  a  sum  as 
the  tithes  might  reasonably  be  expected  to  let  for 
from  year  to  year,  free  of  the  usual  tenant's  rates 
and  taxes,  and  deducting  the  amount  of  eccle- 
siastical dues  payable  in  respect  thereof.  Reg.  v. 
Capel,  4  P.  &  D.  87  ;  12  A.  k  £.  382  ;  4  Jur.  886. 

Tithe  Gommnted— Com-ronti.] — By  an  incloeure 
act,  allotments  were  made  to  the  parson,  as  a 
compensation  for  the  uninclosed  glebe  lands  of 
his  rectory,  and  for  all  rights  of  common  belong- 
ing to  the  rectory ;  and  it  was  enacted,  that 
the  commissioner  for  indosure  should  ascertain 
the  yearly  value  of  all  the  tithes  on  the  lands  to 
be  inclosed,  and  the  ancient  inclosed  lands,  and 
that  the  tithes  should  be  deemed  equal  in  value 
severally  to  one-fifth,  one-seventh  and  one-eighth 
of  the  annual  net  value  of  different  classes  of 
lands  respectively,  and  a  corn-rent  be  assigned  to 
the  parson,  equivalent  to  the  annual  value  of  the 
tithes  : — Held,  that  the  parson  was  rateable  in 
respect  of  such  corn-rent.  Rex  v.  Witt  (no,  6  A. 
&  B.  260 ;  6  N.  &  M.  667  ;  2  H.  &  W.  96. 

Where  the  tithes  of  a  parish  were  extinguished 
by  act  of  parliament,  and  in  lieu  thereof  certain 
annual  corn-rents  issuing  out  of  the  lands  in  the 
parish  were  substituted,  .payable  to  the  rector 
quarterly,  with  a  power  of  distress  and  sale  to 
enforce  payment : — ^Held,  that  the  money  when 
paid  was  rateable  in  the  hands  of  the  rector. 
Rew  V.  Boldero,  6  D.  &  R.  667  ;  4  B.  &  C.  467. 

Sant-Chargo.]— An  act  enacted  that  the 

tithes  of  a  parish  should  be  held  in  fee  by  A., 


who  was  owner  of  part  of  the  lands  in  the  parish, 
and  that  all  A.*8  lands  in  the  parish  should  be 
charged  with  an  annuity  payable  to  the  vicar  for 
the  time  being,  who  had  previously  enjoyed  the 
small  tithes,  and  who,  by  an  agreement  recited 
in  the  act,  was  to  receive  such  annuity  in  lien  of 
all  his  vicarial  dues  : — Held,  that  the  vicar  was 
not  rateable  for  such  annuity,  as  the  tithes  were 
not  extinguished.  Rex  v.  Great  Hamhletan,  I 
A.  k  E.  146. 

An  act  of  the  legislature  imposed  a  rate  on 
lands  "  and  other  real  estate  : '' — ^Held,  that 
although  these  words  were  large  enough  to 
include  a  rent-charge  in  lieu  of  tithes,  they 
would  not  necessarily  do  so  if  it  appeared  from 
the  general  wording  of  the  act  that  it  was  not  in- 
tended to  apply  to  incorporeal  rights.  Kerr  v. 
Wilhie,  6  Jur.,  N.  S.  383 ;  1  L.  T.  601 ;  8  W.  R. 
286— H.  L. 

By  an  inclosnre  act  it  was  enacted,  that  as 
annual  rent  of  902.  should  be  vested  in  the  rector, 
charged  upon  all  the  land  to  be  inclosed,  and 
should  be  paid  "  free  and  clear  of  and  from  all 
deductions,  defalcations  or  abatements  for  or  in 
respect  of  reprises  or  outgoings  whatsoever," 
other  than  such  proportion  of  the  land-tax  aa 
the  annual  rent  of  90Z.  should  be  to  the  yearly 
value  of  the  lands  charged  with  it.  It  also 
enacted,  that  the  annual  rent  of  90Z.  should  be 
in  lieu  and  satis&ction  of,  and  compensation  for, 
all  tithes  arising  within  the  fields  to  be  inclosed, 
and  all  other  tithes  and  payments  to  the  rector, 
except  in  respect  of  two  orchards,  and  all  the 
houses  to  which  no  lands  in  the  common  fields 
belonged : — Held,  that  the  rector  was  not  rate- 
able in  respect  of  the  annual  rent-charge.  Reg. 
V.  Shaw,  3  New  Sess.  Cas.  170 ;  12  Q.  B.  419 ;  17 
L.  J.,  M.  C.  137  ;  12  Jur.  661. 

By  an  inclosure  act,  reciting  that  A.,  as  lay 
impropriator,  was  entitled  to  the  great,  and  B., 
as  vicar,  to  the  small  tithes ;  the  commissioners 
were  empowered  to  set  out  certain  lands  as  the 
value  of  and  which  should  be  taken  as  a  full 
satisfaction  and  compensation  for  the  tithes  both 
great  and  small,  and,  out  of  the  lands  so  to  be 
set  out  in  lieu  of  tithes,  they  were  to  allot  thirty 
acres  to  B.,  and  all  the  remainder  to  A.,  subject 
to  the  payment  of  a  corn-rent  (to  be  ascertained 
in  the  usual  way),  which  should,  with  the  thirty 
acres,  in  their  judgment  be  a  fair  compensation 
for  the  vicarial  tithes  and  payments  in  lieu  of 
tithes  payable  to  the  vicar,  which  rent  or  sum  of 
money  should  be  payable  and  paid  to  the  vicar 
and  his  successors  quarterly,  clear  of  all  parochial 
taxes,  rates,  dues  and  assessments  whatsoever ; 
and  it  was  enacted  that  the  tithes  in  lieu  whereof 
the  thirty  acres  of  land  were  so  directed  to  be 
allotted,  and  such  rent  was  to  be  paid,  should 
cease  and  be  for  ever  extinguished  : — Held,  that 
the  land  so  allotted  to  A.  in  lieu  of  the  vicarial 
tithes,  and  so  charged  with  such  rent,  was  liable 
to  be  assessed.  Haekett  v.  Lorig  Bennington 
COverseers),  16  C.  B.,  N.  S.  38  ;  33  L.  J.,  M.  0. 
1  ;  9  L.  T.  769 ;  12  W.  R.  433. 

Qrant  by  Deed — Seonxity  in  Land.]— A  rector 
of  a  parish  granted  to  the  incumbent  (and  his 
successors)  of  a  district,  formed  under  6  &  7  Vict, 
c  37  ;  7  &  8  Vict.  c.  94  ;  and  19  &  20  Vict.  c.  104, 
out  of  several  parishes,  of  which  Ms  parish  was 
one,  "  one  clear  yearly  rent-charge  of  1602.,  to 
be  payable  half-yearly,  issuing  out  of  and 
charged  upon  or  being  part  of  the  rectory  or 
parsonage,  and  the  glebe  lands,  tithes  or  tithe 
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W.  to  the  poor-rate  of  B.,  as  occupier  of  the  tithe 
rent-charge,  he  was  not  entitled  to  any  deduc- 
tion in  respect  of  the  stipend  which  he  paid  the 
curate.  Wheeler  v.  BvnningtoJi  (^Overseers),  1 
B.  &  S.  709  ;  31  L.  J.,  M.  C.  57  ;  8  Jur.,N.  S.  304  ; 
5  L.  T.  345  ;  10  W.  R.  67. 


conunatation  rent-charge,  hereditaments,  and  all 
other  emolaments  to  the  rectorj  or  parsonage 
belonging.**  The  deed  gave  power  to  the  grantee, 
in  case  it  should  be  in  arrear,  to  enter  upon  the 
rectory  and  parsonage,  glebe  lands,  heredita- 
ments, or  any  part  thereof,  and  to  distrain,  or  to 
receive  and  take  the  tithes  or  rent-charge  in  lieu 
of  tithes,  until  satisfaction  of  such  arrears.  This 
power  had  never  been  exercised,  the  money 
having  been  regularly  paid.  The  grantee  did 
not  reside  in  the  parish  : — Held,  that  he  was  not 
rateable  to  the  poor-rate  in  respect  of  the  annual 
sum  granted  by  the  deed.  Frend  v.  Tolleshunt 
KnighU,  1  El.  &  El.  753  ;  28  L.  J.,  M.  C.  169. 

Dedoetionf— Bent-charge  on  a  Tithe  Bent- 
eliarge.] — ^An  incumbent,  owner  of  a  tithe  rent- 
chai^ge,  who  voluntarily  endows  a  district  parish 
formed,  for  spiritual  purposes,  out  of  a  part  of 
his  own  parish,  by  granting  to  the  minister  of 
such  new  district  parish  a  rent-charge  on  the 
tithe  rent-charge,  is  not  entitled  to  claim  a  de- 
duction from  the  total  amount  of  tithe  rent- 
charge  in  respect  of  the  portion  which  he  has 
thus  granted  away.  Lawrence  v.  Tolleshunt 
KnighU  ^Overseers),  2  B.  &  8.  533  ;  31  L.  J., 
M.  C.  169  ;  10  W.  R.  620. 

The  Archbishop  of  Canterbury,  being  owner  of 
the  impropriate  rectory  and  tithe  rent-charge  of 
a  parish  of  H.,  and  of  land  thereto  appertaining, 
granted,  under  29  Car.  2,  c.  8,  and  1  &  2  Will.  4, 
c  45,  to  the  perpetual  curate  of  P.  (a  separate 
and  distinct  parish  from  H.),  an  annual  rent  of 
40/.,  to  be  charged  upon  and  yearly  issuing  out 
of  the  rectory,  tithe  rent-charge  and  land.  Sub- 
sequently to  this  grant,  the  archbishop  leased  the 
rectory,  tithe  rent-charge  and  land  to  G.,  a 
clergyman,  for  twenty-one  years,  G.  to  pay 
yearly,  during  the  term,  to  the  archbishop, 
9/.  l.lir.  4^.,  and  also  6/.  16«.  for  redeemed  land- 
tax  ;  and  also  to  the  perpetual  curate  of  T.  the 
sum  of  40/.  in  augmentation  of  the  revenues  of 
the  curacy : — Held,  that  in  assessing  G.  to  the 
poor-rate  of  H.,  as  occupier  of  the  tithe  rent- 
charge  of  H.,  no  allowance  was  to  be  made  to 
him  in  respect  of  his  yearly  payment  of  the  40/., 
for  that  the  whole  of  the  rent-charge  was  in- 
cluded in  the  demise  to  him,  and  the  40/.  was 
part  of  the  rent  paid  by  him  for  the  occupation 
of  the  whole,  not  so  much  of  the  whole  witb- 
dra^vli  from  his  occupation.  Reg.  v.  OroveSy  2 
EL  &  Bl.  793  ;  29  L.  J.,  M.  C.  179 ;  6  Jur.,  N.  S. 
1014  ;  8  W.  R.  434. 


Money  for  Queen  Anne*s  Boonty.]— In 


assessing  the  commutation  tithe  rent-charge  and 
parsonage-house  of  a  benefice,  no  deduction  is  to 
be  allowed  in  order  to  ascertain  the  rateable  value, 
in  respect  of  a  sum  paid  annually  by  the  incum- 
bent to  the  governors  of  Queen  Anne*s  Bounty, 
as  interest  and  part  principal  of  money  borrowed 
by  him  to  rebuild  the  house,  such  payment  being 
secured  by  a  mortgage  on  the  profits  of  the 
benefice.     Reg.  v.  HawkinSj  27  L.  J.,  M.  C.  248. 


Stipend  to  Cnrate.] — Lay  impropriators 


of  the  tithes  of  a  parish,  B.,  granted  a  lease  of  their 
tithe  rent-charge,  at  a  nominal  rent,  to  W.,  for 
twenty-one  years,  if  he  should  so  long  remain 
the  vicar  of  the  adjoining  parish,  he  covenanting 
to  serve  the  cure  of  B.,  either  by  himself  or  a 
curate.  In  order  to  the  proper  discharge  of  the 
duties  of  the  two  parishes,  it  was  necessary  to 
employ  a  curate  for  B. : — Held,  that  in  asscssinjj 
Vol.  VI. 


Benefice  of  Three  Parishes.] — The  vicar 

of  one  benefice  composed  of  three  parishes  was 
rated  in  each  parish  in  respect  of  his  vicarial 
tithe  commutation  rent-charge  :  he  received  that 
rent-charge  for  the  three  parishes  as  well  as  the 
other  profits  arising  within  the  same.  For  one 
of  the  parishes  he  appointed  a  curate,  who  re- 
sided there  and  was  licensed  by  the  bishop,  and 
received  from  the  vicar  an  annual  stipend  for 
discharging  the  ecclesiastical  duties  of  it.  In 
another  the  like  arrangement  subsisted.  The 
vicar  himself  performed  the  duties  and  resided 
in  the  third: — Held,  that  in  ascertaining  the 
rateable  value  of  the  tithe  commutation  rent-^ 
charges  of  the  several  parishes,  he  was  not  en- 
titled to  be  allowed  a  deduction  in  respect  of  the 
stipends  paid  to  the  curates.  Reg.  v.  Sherwood, 
2  L.  R.,  Q.  B.  503  ;  36  L.  J.,  M.  C.  113 ;  16  L,  T. 
663  ;  15  \V.  R.  1035  ;  8  B.  &  S.  596. 

Exemptions. ]~/S^6!  sub  tit.  Statutory  Ex- 
emptions, m/m,  col.  519. 

30.  Tolls. 

Bateability  of  Toll-house  —  Exemption.]  — 
— Tolls  are  not  rateable  in  themselves,  but  a  toll- 
house is  increasedly  rateable  by  reason  of  the 
facilities  which  it  affords  for  the  collection  of 
the  tolls.  Williams  or  Reg.  v.  Bedminster 
U?uo7i  ^Assessment  Committee^  45  L.  J.,  M.  C. 
117  ;  34  L.  T.  795. 

W.  was  lessee  of  a  toll-house,  and  of  certain 
tolls  levied  on  passengers  over  a  bridge  on  the 
site  of  an  ancient  ferry.  The  value  of  the  tolls 
was  about  800/.  per  annum  ;  the  value  of  the 
toll-house  as  a  building  was  12/.  A  rate  was  laid 
generally  on  the  toll-house  and  tolls,  stating  the 
"  gross  estimated  value,  800/.,"  and  "  rateable 
value,  700/. : " — Held,  that  although  the  tolls 
were  not  themselves  rateable,  yet  the  toll-house 
was  ;  and  in  assessing  the  latter,  its  value,  as 
enhanced  by  the  facility  it  afforded  for  collecting 
the  tolls,  was  to  be  taken  into  account.    lb. 

Canal  Tolls.] — Canal  tolls,  per  se,  are  not  rate- 
able.   ReiP  V.  St.  Mary'^s,  Leicester,  6  M.  &  S.  400. 

Tolls  of  a  Lock  upon  a  Canal.] — An  act  having 
empowered  the  Duke  of  Bridgewater  to  erect  a 
lock  upon  the  Rochdale  canal,  and  to  receive  at 
such  lock  certain  rates  or  tolls  upon  goods  in 
vessels  navigated  from  that  canal  into  his  own, 
as  a  compensation  for  the  profits  arising  to  him 
from  certain  wharves  at  Manchester,  which  were 
sacrificed  for  the  public  benefit  in  that  naviga- 
tion : — Held,  that  a  poor-rate  on  his  trustees, 
occupiers  of  the  "  Rochdale  canal,  lock,  tunnel, 
dues  or  rates  "  (which  dues  or  rates  were  only 
other  names  for  the  lock  rated  therewith),  was 
good.     Rex  V.  Maedonald,  12  East,  324. 

Tonnage  Dues  of  a  Dock.]— By  an  act  the 
Dock  Company  at  Hull  received  a  grant  of  land 
from  the  crown,  and  of  15,000/.  from  the  revenues 
of  the  customs,  and  were  empowered  to  make  a 
basin  or  a  dock,  wharves,  &c. ;  and,  in  considera- 
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lion  of  the  expense  of  making  and  maintaininfz: 
the  same,  dues  were  made  payable  to  them  for 
every  ship  or  vessel  coming  into,  or  going  out  of, 
the  harbour,  basin  or  docks,  within  the  port  of 
Hull,  or  unlading  or  lading  any  of  their  cargo 
within  the  port.  By  another  act  the  company 
was  empowered  to  increase  their  docks.  The 
port  of  Hull  consisted  of  the  River  Hull,  or 
harbour,  and  of  a.portion  of  the  River  Humber, 
neither  of  which  was  the  property  of  tlie  dock 
company,  and  of  three  docks  and  a  basin,  which 
were  the  property  of  the  company.  All  vessels 
frequenting  the  port  of  Hull  passed  through  that 
portion  of  the  River  Humber  which  is  within  the 
port  of  Hull,  paid  tonnage  duties,  and  might  be 
divided  into  five  classes  :  first,  those  which  dis- 
charge their  cargo  in  the  River  Humber  without 
entering  the  River  Hull,  basin  or  docks ;  secondly, 
those  which  discharge  their  cargo  in  the  River 
Hull  without  entering  the  basin  or  docks ;  thirdly, 
those  using  the  basin  without  going  into  the 
docks ;  fourthly,  those  passing  through  the  River 
Hull  into  the  docks  ;  and  fifthly,  those  passing 
through  the  basin  into  the  docks.  The  tonnage 
dues  were  all  collected  at  the  custom-house  : — 
Held,  that  the  company  was  not  rateable  for 
their  tonnage  dues  upon  the  first  and  second 
classes,  but  that  they  were  rateable  for  the  re- 
maining classes.  Brff.  v.  Hull  Dock  Ciympany^  1 
New  Sess.  Cas.  621 ;  7  Q.  B.  2  ;  14  L.  J.,  M.  C. 
114  ;  9  Jur.  442. 

Harbour  Daes— Hot  Paid  in  respect  of  the  Uie 
of  Land.]— A  borough  extended  along  a  part  of 
the  shore  of  the  harbour.  On  the  shore,  within 
the  borough,  were  quays  and  wharves,  (1)  occu- 
pied by,  and  the  property  of  the  corporation ; 
(2)  the  property  of  the  corporation,  occupied  by 
their  lessees  under  an  indenture,  reserving  to  the 
corporation  the  right  to  enter  and  take  all  dues 
payable  to  the  corporation,  with  a  covenant  by 
the  lessee  not  to  allow  the  landing  or  shipping 
of  goods  until  the  dues  payable  to  the  corpora- 
tion should  be  satisfied  ;  and  (3)  property  of 
B.  The  only  mode  of  landing  goods  in  the 
borough,  or  shipping  them  from  the  borough, 
was  by  using  one  of  these  three  classes  of  quays 
or  wharves.  For  all  goods  so  landed  or  shipped, 
by  means  of  quays  or  wharves  of  any  of  the  three 
classes,  the  corporation  received,  by  immemorial 
usage^  the  origin  of  which  was  not  known,  dues, 
sometimes  called  town  dues  and  quayage,  some- 
times quayage  only  : — Held,  that  it  appeared 
that  the  dues  were  not  paid  in  respect  of  the  use 
of  land,  but  were  incorporeal  and  in  gross,  and 
that  neither  the  corporation  nor  any  one  to 
w^hom  the  dues  w^ere  let  by  the  corporation,  was 
rateable  in  respect  of  any  part  of  the  dues. 
Lewis  V.  Swajisca  {OTerseern),  5  El.  &  BL  608  ; 
25  L.  J.,  M.  C.  33  ;  1  Jur.,  N.  S.  1108. 

A  port  began  at  the  bar  at  the  mouth  of  a 
river,  extended  to  a  bridge,  comprehended  the 
whole  space  of  the  river  from  low-water  mark 
on  the  north  side  to  low- water  mark  on  the  south 
side,  and  was  in  five  contiguous  parishes  or 
townships  on  both  sides,  usque  ad  medium  filnm 
aquae.  The  soil  and  freehold  of  the  port  between 
low-water  mark  on  each  side  were  in  the  Bishop 
of  Durham,  and  the  party  rated  held  under  a 
lease  from  the  bishop  for  twenty-one  years. 
Every  ship  entering  the  port  might  have  to  cast 
anchor  therein,  or  to  be  moored  to  some  moor- 
ings affixed  in  the  river,  or  on  the  shores  adjacent. 
The  bishop  and  his  lessees  maintained  the  beacons 


and  moorings  in  the  river.  Before  the  appoint- 
ment of  the  ecclesiastical  conunissioners,  the  port 
was  managed  by  the  bishop  and  his  lessees,  and 
by  them  beacons  were  set  up,  mooring  buoys, 
posts  and  rings  were  placed  and  fixed  within  the 
port  for  the  use  and  benefit  of  ships  entering  the 
port,  and  other  works  were  done  for  the  main- 
tenance of  the  port,  and  the  use  and  benefit  of 
the  ships  resorting  thereto.  The  tolls  rated  had 
been  paid  immemorially  to  the  bishop  and  his 
lessees,  and  were  called  anchorage  and  beaconage 
tolls,  being  1*.  2d.  for  every  ship  which  entered 
the  port : — Held,  that  as  the  use  of  the  soil  was 
part  of  the  consideration  for  the  payment  of  the 
tolls,  the  tolls  were  connected  with  the  occupa- 
tion and  use  of  the  soil,  and  not  being  tolls  in 
gross,  were  rateable.  Reg,  v.  Durham  (^Earl)^ 
2  El.  &  El.  230 ;  28  L.  J.,  M.  C.  232  ;  5  Jur.,  N.  S. 
1306. 

Held,  also,  that  the  tolls  were  rateable  in  all 
the  townships  and  parishes  in  which  any  part  of 
the  port  was  situate,  and  into  which  ships  pay- 
ing the  tolls  came  ;  and  that  they  ought  to  be 
rated  upon  a  calculation  of  the  number  of  ships 
paying  the  tolls,  and  coming  into  those  parts  of 
the  port  which  were  in  the  townships  respectively. 


Dnes  reieryed  to  Landlord.] — The  owners 


of  docks  and  wharves  let  the  wharves  to  a  railway 
company.  The  company  was  the  sole  occupier 
of  the  wharves,  but  by  the  agreement  wharfasre 
dues  payable  on  all  goods  shipped  or  unshipped 
at  the  wharves  were  reserved  to  the  landlords, 
and  were  paid  direct  to  them  by  the  owners  or 
consignees  of  the  goods : — Held,  that  the  railway 
company,  as  a  sole  occupier  of  the  premises,  was 
liable  to  be  assessed  to  the  poor-rate  in  respect  of 
the  full  rateable  value  of  the  premises,  including 
the  wharfage  dues,  without  regard  to  the  amount 
of  benefit  which  the  company  itself  derived  from 
the  occupation.  Reg.  v.  Rhymney  Railway  Cam^ 
pany,  4  L.  R.,  Q.  B.  276  ;  38  L.  J.,  M.  C.  75  ;  17 
W.  R.  530. 

Karket  Tolls.] — Where  a  local  act  directed  a 
rate  to  be  levied  in  respect  of  messuages,  dwell- 
ing-houses, warehouses  or  other  buildings,  or  of 
any  other  tenements : — Held,  that  a  rate  in 
respect  of  market  sites,  streets,  lands  and  tene- 
ments, and  the  tolls  due  in  respect  thereof,  was 
bad.  Rex  v.  Mosley,  3  D.  &  R.  385  ;  2  B.  &  C. 
227. 

The  lessee  of  market  tolls  in  gross  not  inci- 
dent to  the  soil  is  not  rateable  in  respect  of  his 
occupancy.    Rex  v.  Bell,  5  M.  &  S.  221. 

Liability  of  Owner  as  Oeeupier.]— By  a 


paving  and  lighting  act,  the  tenants  and  occupiers 
of  all  messuages,  houses,  &c.,  and  other  tenements, 
situate  within  certain  towns  respectively,  were 
liable  to  be  rated  for  the  purposes  of  the  act : — 
Held,  however,  that  the  lord  of  the  manor,  being 
owner  of  the  markets  kept  in  the  streets  of  that 
town,  was  not  liable  under  the  act  to  be  so 
rated  in  respect  of  his  occupation  thereof  and 
the  tolls  arising  therefrom,  as  the  occupier  of  a 
tenement.  Rex  v.  Mosley,  3  D.  &  R.  385 ;  2  B.  & 
C.  226. 


Bistingnished  from  Stallage.]  —  Tolls 


authorized  to  be  taken  by  an  act  of  parliament 
in  respect  of  cattle  brought  into  a  market  for 
sale  which  became  due  as  soon  as  the  cattle  were 
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brought  into  the  markct-place,  and  before  the 
cattle  were  pnt  into  a  pen  or  tied  up,  are  more 
market  tolls,  and  not  in  the  nature  of  stallage  or 
tolls  taken  in  respect  of  the  use  of  the  soil,  and 
in  assessing  the  lessee  of  the  market  and  tolls 
to  the  poor-rate  in  respect  of  the  occupation  of 
the  market-place,  such  tolls  cannot  be  taken 
into  account  as  enhancing  the  value  of  the 
occupation.  Beg,  v.  Casswell  or  Caswell  or 
Wolverhampton  (^OrcrAtftrt)^  7  L.  R.,  Q.  B.  328 ; 
41  L.  J.,  M.  C.  108  ;  26  L.  T.  574  ;  20  W.  R. 
624. 

Where  an  open  market  is  divided  under  the 
provision  of  an  act  of  parliament  into  parts,  each 
of  which  is  appropriated  to  a  special  purpose, 
such  as  potato  stands,  fruit  market ,  and  flower 
stands,  and  by  the  act  tolls  or  rents  are  reserved 
to  the  owner  of  the  market  from  those  who  use 
the  several  divisions  of  the  market,  such  tolls 
arise  out  of  a  use  of  the  soil,  and  are  in  the  nature 
of  stallage  tolls,  so  as  to  be  rateable  for  the  relief 
of  the  poor.  Bedford  (^Duke)  v.  8t.  Paul,  Cotent 
Garden,  51  L.  J.,  M.  C.  41 ;  45  L.  T.  616 ;  30 
W.  R.  411 ;  46  J.  P.  581. 


ToUi  on  Ctoods  Sold.] — Appellants  were 


rated  on  the  "  market-house,  with  the  grounds 
belonging,  used  and  occupied  for  the  tolls  of  the 
markets  and  fairs.''  It  was  admitted  that  under 
this  description  they  were  in  fact  rated  not  only 
for  the  market-house,  but  also  for  the  tolls  on 
merchandise  sold  in  the  market,  and  for  pay- 
ments made  to  the  lord  and  his  lessees  for  goods 
not  sold  but  exposed  for  sale  on  stalls  and  other- 
wise, which  payments,  from  time  immemorial, 
were  charged  according  to  the  situation  of  the 
stalls  and  other  circumstances,  according  to  the 
discretion  of  the  lord  and  his  lessees ;  and  also 
for  payments  made  for  leave  to  use  temporary 
theatres  and  shows.  None  of  the  stalls,  &c., 
were  in  any  way  affixed  to  the  soil.  The  lord 
was  owner  of  the  soil  of  the  market.  The  appel- 
lants were  lessees  for  a  term  of  years  under  the 
lord  : — Held,  that  the  tolls  on  the  goods  sold  were 
not  the  subject  of  a  rate,  and  that  the  fact  that 
such  tolls  were  paid  in  the  market-house  made 
no  difference  ;  but  that  the  other  payments  were 
in  the  nature  of  compensation  for  the  use  of  the 
soil,  and  that  they  and  the  market-place  were 
properly  rated.  Robert tt  v.  Ayli'Hhury  {Orer- 
srers),  1  El.  &  Bl.  432  ;  22  L.  J.,  M.  C.  1347  ; 
17  Jur.  236. 


Tolls  for  Admittance.] — P.  was  rated  as 


the  occupier  of  tolls,  lands,  and  buildings  sitaated 
in  the  Ashfbrd  cattle  market ;  and  among  the 
gross  teceipts  upon  which  the  valuation  was 
estimated,  were  items  for  the  sheep,  cattle,  pigs, 
and  horses  admitted  into  the  market  during  the 
year  at  a  fixed  sum  per  head.  In  1671,  Charles  II. 
granted  by  charter  to  Lord  Strangford,  his 
heirs  and  assigns,  a  market  to  be  holden  every 
alternate  Tu^day  within  or  near  to  the  town  of 
Ashford,  together  with  the  tolls  and  profits 
thereof.  No  evidence  was  to  be  found  of  the 
actual  establishment  of  a  market  under  this 
charter;  but  in  1784  a  stock  market  was  esta- 
blished, and  for  some  time  afterwards  held  upon 
every  fourth  Tuesday.  From  1793  to  1856  a 
stock  and  cattle  market  was  held  on  every  alter- 
nate Tuesday  in  the  main  street  of  Ashford,  the 
lord  of  the  manor  and  the  inhabitants  receiving 
certain  payments  for  the  use  of  such  pens  as 
either  of  them  supplied  respectively,  but  no  tolls 


appeared  to  have  been  levied  upon  animals  sold 
at  the  market.  After  many  mesne  assignments, 
in  1856,  P.*8  lessors,  incorporated  as  a  limited 
company,  obtained  a  conveyance  in  fee  of  a 
piece  of  land  in  the  manor,  and  '^  all  the  tolls, 
stallages,  dues,  profits,  or  emoluments  whatso- 
ever arising  from  all  markets  and  fairs  held  in 
the  town  of  Ashford,''  except  the  meat,  fish,  and 
vegetable  market.  In  1874  P.  hired  from  the 
company,  at  a  fixed  annual  rent,  certain  fixed 
tolls  of  the  cattle  market,  the  lands  belonging 
thereto,  and  the  fairs  and  other  perquisites.  The 
land  occupied  by  the  market  was  fenced  in,  and 
kept  locked  when  not  used  for  market  or  other 
purposes.  Some  pens  in  the  market  were  appro- 
priated to  particular  owners  and  salesmen,  and 
other  were  free  for  any  animals  in  the  market. 
All  animals,  however,  paid  toll  for  admittance 
to  the  market : — Held,  that  the  tolls  for  admit- 
tance to  the  market  were  incident  to  the  soil  so 
as  to  be  taken  into  consideration  as  increasing 
the  value  of  the  occupation,  and  were  not  mere 
market  tolls  which  could  not  be  rated.  Percy 
V.  A8hf(^rd  iUhio7i),  34  L.  T.  579, 


Deduction  for  Annual  Bent.] — By  a  local 


act  a  company  was  incorporated  and  authorized  to 
regulate  the  market-places  belonging  to  the  cor- 
poration of  Brecon,  and  to  receive  all  tolls  pay- 
able therefrom,  which  were  thereby  vested  in 
them.  They  were,  however,  by  another  section, 
to  pay  to  the  corporation  2101,  a  year,  to  be 
charged  on  the  scheduled  tolls,  markets  and 
market-places,  by  the  act  vested  in  the  company, 
and  to  be  a  first  charge  on  those  tolls  next  after 
the  expense  of  recovering  them.  This  annual 
sum  was  to  be  devoted  by  the  corporation  to  the 
payment  of  incumbrances  incurred  by  the  build- 
ing of  the  old  market-place.  The  company, 
under  the  authority  of  the  act,  constructed  new 
market-places  on  land  vested  in  them,  and  col- 
lected tolls  from  the  old  and  new  markets  : — 
Held,  that  the  company  was  not  entitled  to  a 
deduction  of  this  210/.  from  the  net  annual  value 
of  their  tolls  in  their  assessment  to  the  poor-rate. 
Brecon  Markets  Comjmnyy,  St,  Mary's,  Brecon, 
36  L.  T.  109. 


Tolls  for  Foreign  Animals  landing  at  a 


Market  Wharf.] — By  the  Contagious  Diseases 
(Animals)  Act,  1869,  ss.  2,  3,  24  and  25,  it  was 
provided  that  the  local  authority  might  provide 
wharves,  lairs,  sheds,  market-houses,  and  places 
for  the  landing,  reception,  sale,  and  slaughter  of 
foreign  animals,  such  place  to  be  deemed  a  mar- 
ket, and  might  charge  for  the  use  of  such  wharf, 
&c.,  such  sums  as  by  bye-laws  they  might  ap- 
point. By  the  Contagious  Diseases  (Animals) 
Act,  1878,  s.  4,  the  act  of  1869  was  repealed, 
saving  all  existing  acquired  rights  ;  but  by  s.  39 
the  provisions  of  ss.  23 — 25  of  that  act  were 
practically  re-enacted,  adding  that  the  said 
charges  should  be  deemed  "  tolls.'*  In  1871  the 
corporation  of  London,  as  the  local  authority, 
built  a  market  at  D.  for  the  reception,  6ic.,  of 
foreign  animals.  By  certain  bye-laws,  a  fixed 
charge  per  head  for  wharfage,  lairage,  market 
dues,  and  charges  were  levied  on  all  animals 
landed,  such  charge  becoming  due  on  the 
animals  being  landed.  These  charges  included 
lairage  until  the  animals  were  slaughtered.  No 
consignee  of  any  animals  had  any  right  to  put 
his  animals  in  any  particular  part  of  the  mar- 
ket.   The  appellants  were  rated  in  respect  of 
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these  chaises  as  tolls  in  respect  of  the  use  and 
occupation  of  the  soil.  They  appealed  against 
such  assessment,  and  contended  that  the  tolls 
were  only  taken  in  respect  of  the  franchise  of 
the  market : — Held,  on  appeal,  that  such  charges 
were  tolls  made  in  respect  of  the  user  and  occu- 
pation of  the  soil,  and  so  were  rateable.  Limdon 
{Mayor}  v.  Greenwich  U7iion,  48  L.  T.  437  ;  47 
J.  P.  420. 

Turnpike  Tolls.] — A  lessee  of  toll  traverse, 
and  of  a  toll-house  (which  he  occupies),  is  not 
rateable  for  the  tolls,  but  for  the  toU-hoose  only. 
Rex  V.  Snotcdrn,  1  N.  &  M.  469  ;  4  B.&  Ad.  713. 

The  3  Geo.  4,  c.  126,  s.  51,  which  exempts  all 
persons  from  assessment  to  the  poor-rate  in 
respect  of  tolls  or  toll-houses,  applies  to  the 
trustees  of  the  tolls  of  a  road  made  under  a  local 
act,  although  they  are  beneficially  interested  in 
the  receipt  of  the  tolls,  and  although  some  of  the 
provisions  of  the  local  act  are  inconsistent  with 
the  general  act.  Rex  v.  Great  Dover  Street 
Road  (Trustees),  1  N.  &  P.  157  ;  5  A.  &  E.  692  ; 
2  H.  &  W.  423. 

Of  Pier  ToUM.'\—See  ante,  col.  479. 

Bailway  Tolls.] — See  ante,  col.  486. 

31.  Otheb  Cases. 

Officers'  Pay.]— The  pay  of  officers  in  the 
navy,  or  of  merchants'  ships,  is  not  rateable. 
Rex  V.  White,  4  T.  R.  771. 

Nor  are  the  salaries  of  officers  of  the  customs, 
or  of  merchants*  clerks.    lb. 

Profits  of  a  Profession.] — Nor  is  an  attorney 
in  respect  of  the  profits  of  his  profession.  Rex 
V.  Startifant,  7  T.  R.  60. 

Nor  a  person  on  account  of  salary  only.  Rex 
V.  Shalfleet,  4  Burr.  2011. 

Money.] — Neither  is  money,  whether  at  inte- 
terest  or  not.    Ih, 

Stocks.] — Stocks  or  annuities  in  the  public 
funds  are  not  rateable.  Rex  v.  Maddermarket, 
6  East,  182  ;  2  Smith,  270. 

32.  Statutory  Exemptions. 

Bale  of  Construction.] — It  is  not  necessary,  in 
order  to  create  a  statutory  exemption  from  poor- 
rates,  that  the  act  should,  in  express  terms, 
exempt  from  such  particular  rates ;  but  it  is 
sufficient,  if  by  fair  construction  of  the  words  of 
the  act,  the  exemption  clearly  appears.  Rex  v. 
Bamhy  Dvn,  4  N.  &  M.  436  ;  2  A.  &  E.  551  ;  1 
H.  k  W.  89. 

<'  Free  and  Clear  of  all  Bates."] — By  an  in- 
closure  act,  the  tithes  of  a  parish  were  abolished, 
and  in  lieu  a  yearly  money  payment  by  way  of. 
compensation  (to  be  calculated  with  reference 
to  the  annual  value  of  the  tithes  and  the  price 
of  com  for  a  certain  number  of  bygone  years) 
directed  to  -be  made  to  the  vicar  quarterly, 
"  free  and  clear  of  all  rates,  taxes,  and  deduc- 
tions whatsoever  : " — Held,  that  these  latter 
words  exempted  the  vicar  from  poor-rates  in 
respect  of  the  money  so  directed  to  be  paid  to 
him.  Chatjield  v.  Ruston,  5  D.  &  R.  G75  ;  3  B. 
&  C.  863. 

A  corn-rent  given  to  the  rector  by  an  inclosure 
act  in  lieu  of  tithes,  payable  "free  from  all  taxes 


and  other  deductions  whatsoever,  except  the 
land-tax,*'  is  exempt  from  payment  of  poor-rates. 
Mitchell  V.  Fordham,  9  D.  &  R.  336  ;  6  B.  &  C. 
274. 

An  exemption  in  a  private  statute  of  lands 
given  to  charitable  purposes  **from  all  public 
taxes,  charges,  and  assessments  whatsoever,  civil 
or  militarv,"  extends  to  the  poor-rate.  R^x  v. 
Scott,  3  T.  R.  602. 

Where  a  statute  empowered  the  proprietors  of 
a  canal  to  make  rates  in  respect  of  vessels  navi- 
gating the  same,  and  expressly  exempted  such 
rates  from  the  payment  of  all  taxes,  rates,  &c. : — 
Held,  that  the  land  occupied  by  the  canal  was 
also  thereby  exempted.  Rex  v.  Calder  and 
Hehhle  Navigation  Company.  1  B.  &  A.  263. 

Houses  built  on  lands,  embanked  from  the 
Thames,  in  pursuance  of  7  Geo.  3,  c.  37,  which 
vests  those  lands  in  the  owners,  "  free  from  all 
taxes  and  assessments  whatsoever,"  are  not  rate- 
able. Rex  V.  London  Ga4tli^ht  and  Coke  Cinn- 
pany,  2  M.  &  R,  12  ;  8  B.  &  C.  54. 

Certificate  of  Exemption.] — The  certificate  of 
a  barrister  that  a  society  is  entitled  to  the  benefit 
of  6  &  7  Vict.  c.  36,  s.  1,  although  a  condition 
precedent  to  the  claim  of  exemption,  is  not  con- 
clusive proof  of  a  right  thereto.  Reg,  v.  Phillips, 
3  New  Sess.  Cas.  134 ;  8  Q.  B.  745  ;  17  L.  J., 
M.  C.  83  ;  12  Jur.  431. 

After  a  society  has  obtained  a  certificate  of  the 
barrister,  and  the  society  is  afterwards  rated  to 
the  poor-rate,  the  remedy  is  by  appeal  to  the 
quailer  sessions.  Birminghum  ( Churchicardefui) 
V.  Shaw,  10  Q.  B.  868. 

III.     PROCEEDINGS. 
1.  Collection,  Levy  and  Distress. 

Amount  Payable— Fraction  of  a  Farthing.] 

— Whuu,  owing  to  the  mode  in  which  a  poor- 
rate  has  been  made,  the  assessment  is  carried 
out  so  as  to  include  in  the  sum  demanded 
the  fraction  of  a  farthing,  the  ratepayer  is  not 
bound  to  pay  the  whole  farthing.  Morton  v. 
Bremmer,  8  C.  B.,  N.  S.  791 ;  29  L.  J.,  M.  C.  218  ; 
7  Jur.,  N.  S.  211  ;  2  L.  T.  600. 

The  owner  of  several  small  tenements  was 
assessed  to  a  poor-rate  of  4rf.  in  the  pound  ;  the 
exact  amount  of  the  assessment  on  the  aggregate 
of  the  several  rateable  values  as  they  apiwared 
on  the  rate  would  have  been  10*.  \'i\d.  and  a 
fraction  of  a  farthing,  instead  of  which  11*.  was 
entered  on  the  rate.  This  larger  sum  was  de- 
manded, and  not  being  paid,  a  warrant  was 
granted  and  a  distress  levied  for  that  amount  on 
his  goods ;  on  which  he  brought  an  action  against 
the  persons  executing  the  warrant : — Held,  tliat 
an  action  would  not  lie,  as  the  sum  demanded 
was  the  sum  appeanng  on  the  rate,  and  the  ob- 
jection, if  any,  was  that  the  party  was  overrated, 
for  which  an  ajipcal  was  the  proper  remedy. 
Bavin  v.  Hvtchinson,  31  L.  J.,  M.  C.  229  ;*6 
L.  T.  504  ;  10  W.  R.  807— Ex.  Ch. 

Tender.] — If  a  landlord  tenders  the  poor-rate 
for  his  tenant  the  overseers  must  receive  it, 
and  a  warrant  ought  not  to  be  granted  to  distrain 
upon  the  tenant.     Rex  v.  Cosens,  2  Dougl.  426. 

Where,  after  a  rule  nisi  for  a  mandamus  to 
justices  to  issue  a  distress  warrant  for  a  poor- 
rate  had  been  obtained,  a  tender  of  the  amount 
was  made  by  a  third  party  to  the  overseers  and 
refused :  —Held,  that  it  was  no  ground  for  dis- 
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charging  the  rule.    Iti^x  v.  WiUmb,  5  N.  &  M. 
119  ;  1  H.  &  W.  507. 

If  a  distress  is  made  for  several  rates,  some  of 
which  are  leviable  and  others  not,  and  the  party 
distrained  tenders  the  sam  actually  due  for  the 
rates  which  are  leviable,  the  distrainors  are  liable 
for  detention  of  the  goods  subsequent  to  the 
tender.  Ciaif  v,  Rotundo  Lying-in  Hospital, 
6  Ir.  R.,  C.  L,  105. 

Certlllcate  in  Bankruptoy.] — Arrears  of  poor- 
rates  due  from  a  bankrupt  before  his  bank- 
raptcy  are  provable  under  the  fiat,  and  the  cer- 
tificate is  a  bar  to  the  levying  the  amount  under 
43  Eliz.  c.  2,  by  distress  and  sale  of  his*  subse- 
quently-acquired goods.  Wetherellj  In  re,  19 
L.  J.,  M.  C.  115  ;  S.  C.y  nom.  Burwash  (^Church' 
tcardem),  Ex  parte,  1  L.,  M.  &  P.  60 ;  4  New 
Sess.  Cas.  93. 

Hon-Payment — Offonce  within  7  Will.  4  &  1 
Vict  c.  78 — Jurisdiction.] — By  an  act  for  light- 
ing the  {jaiish  of  B.,  rates  might  be  imposed  on 
the  occupiers  of  tenements  within  B.  ;  and  it 
was  enacted  that  the  *'  rates  shall  be  paid  by 
(such  occupiers,  and  they  are  required  to  pay  the 
same."  By  a  subsequent  section,  rates  not  paid 
might,  on  proof  before  a  justice  for  the  county  of 
S.,  be  levied  by  distress.  At  the  time  when  the 
local  act  passed,  the  parish  of  B.,  which  is  in  the 
county  of  S.,  was  partly  within  the  borough  of 
B.  (in  the  charter  of  which  is  a  non-intromittant 
clause),  and  partly  in  the  county  at  large ;  under 
the  operation  of  the  2  &  3  Will.  4,  c.  64,  and  5  & 
6  WilL  4,  c.  76,  the  whole  parish  of  B.  was  in- 
cluded in  the  borough,  which  obtained  a  separate 
court  of  quarter  sessions  : — Held,  that  the  non- 
payment of  rates  was  an  offence  within  7  Will. 
4  k.\  Vict.  c.  78,  s.  31 ;  and  that  the  jurisdiction 
to  hear  complaints  as  to  such  non-payment  was 
transferred  by  that  statute  from  the  justice  of 
the  county  of  S.  to  the  justice  of  the  borough. 
lUg.  V.  Sutcliffe,  13  Q.  B.  833  ;  3  New  Sess.  Cas. 
634  ;  18  L.  J.,  Q.  B.  301  ;  13  Jur.  840. 

Summons  to  enforce  Demand.] — A  demand  of 
payment  of  a  poor-rate  by  a  collector,  appointed 
by  the  overseers  and  assistant  overseer  for  the 
purpose  of  assisting  in  collecting  the  poor-rate, 
is  sufficient  to  entitle  the  collector  to  proceed  by 
summons  before  a  magistrate,  to  enforce  pay- 
ment in  the  usual  mode  by  distress.  Yewdall  v. 
Craven,  11  L.  T.  368. 

Under  a  local  act,  power  was  given  to  summon 
for  non-payment  of  rates  if  parties  should  neg- 
lect to  pay  for  fourteen  days  after  demand  in 
writing.  Whilst  a  rate  was  due  a  demand  was 
made,  but  the  date  when  the  rate  was  made  was 
misdescribed  in  the  demand : — Held,  that  the 
misdescription  was  Immaterial.  Meg.  v.  Stret- 
ncld,  32  L.  J.,  M.  C.  236  ;  11  W.  B.  736. 

An  act  required  that  before  any  action  should 
be  brought  to  recover  certain  rates,  a  demand  in 
writing  should  be  made  at  the  place  of  abode  of 
the  persons  charged,  or  left  on  the  premises 
charged  : — Held,  that  a  demand  served  on  the 
chairman  of  a  public  company  at  a  duly  convened 
meeting  was  good,  or  a  demand  fixed  on  the 
pn^miscs  charged.  Cortis  v.  Kent  Waterworks 
Cimpany,  7  B.  &  C.  314. 

Who  Entitled  to  Notice— Trustees.] — An  act 
enabling  the  building  of  a  bridge,  and  making 
a  rate  on  landowners  for  that  purpose,  enacted 


that  certain  persons  by  name,  and  all  others 
deriving  lOOZ.  a  year  out  of  the  lands  liable 
to  be  affected,  should  be  trustees  ;  and  the  trus- 
tees were  to  have  notice  by  circular  of  all  meet- 
ings ;  but  the  interpretation  clause  said  that 
trustees  meant  those  acting  by  virtue  of  the  act ; 
— Held,  that  a  person  qualified  to  be  a  trustee, 
yet  not  having  been  named  in  the  act,  nor  having 
acted  by  virtue  of  it,  was  not  entitled  to  require 
notice.  Ken*  v.  Wilkie,  6  Jur.,  N.  S.  383 ;  1 
L.  T.  501 ;  8  W.  R.  286— H.  L. 

Held,  also,  that  where  notice  of  a  meeting  had 
been  properly  given,  there  was  no  necessity  for 
notice  of  its  bon&  fide  adjournment.    lb. 

Publication  of  Bate— ETidenoe  of.] — ^When 
proceedings  are  taken  before  justices  for  the 
non-payment  of  a  highway  rate,  the  mere  pro- 
duction of  the  book  purporting  to  contain  the 
rate  is  no  evidence  of  the  due  publication  of 
such  rate.  Bird  v.  Adcock,  47  L.  J.,  M.  C.  123  ; 
26  W.  R.  634. 

Enforcement  of  Bates  by  Distress.] — An  in- 

closure  act,  which  empowered  commissioners 
under  it  to  perform  certain  works,  required  them 
to  direct  by  their  award  "  by  whom  and  at  whose 
expense,  at  what  time  and  in  what  manner," 
such  works  were  to  be  made  and  thereafter  re- 
paired and  maintained.  The  award  directed  that 
the  works  should  be  repaired,  &c.,  "  by  means  of 
a  rate  or  an  assessment  to  be  levied  or  recovered 
by  such  ways  and  means  as  parish  rates  or  assess- 
ments are  by  law  recovered  within  the  same 
parish,"  viz.,  by  distress  : — Held,  that  an  action 
did  not  lie  to  recover  the  amount  of  a  rate  as- 
sessed under  the  award.  Danhy  v.  Watson,  46 
L.  J.,  M.  C.  179  ;  36  L.  T.  412  ;  25  W.  R,  464. 

When  the  purpose  for  which  a  rate  was  im- 
posed by  a  local  statute,  and  leviable  by  distress, 
has  long  fallen  into  disuse,  and  is  not  intended  to 
be  renewed,  the  rate  is  no  longer  leviable.  Clay 
v.  Motundo  Lying-in  Hospital,  6  Ir.  R.,  C.  L.  105. 

A  distress  made  for  several  rates,  some  of  which 
are  leviable  and  others  not,  is  not  illegal.    Ih. 

If  a  distress  is  made  for  several  rates,  some  of 
which  are  leviable  and  others  not,  and  the  party 
distrained  tenders  the  sum  actually  due  for  the 
rates  which  are  leviable,  the  distrainors  are  liable 
for  the  detention  of  the  goods  subsequent  to  the 
tender.    lb. 

As  long  as  any  one  of  several  purposes  for 
which  a  rate  was  imposed  is  capable  of  accom- 
plishment, the  legal  right  to  levy  continues, 
although  the  other  purposes  have  ceased  to  exist. 
Ih, 

Jurisdiction  of  Justices.] — Under  two  local 
acts,  by  which  the  rates  of  a  parish  were  regu- 
lated, an  appeal  was  given  against  any  rate  to 
the  next  quarter  sessions,  and  it  was  to  be  en- 
forced by  summons  before  two  justices,  who  were 
to  order  the  payment,  and  (if  necessary)  grant  a 
warrant  of  distress,  if  the  person  summoned  **did 
not  prove  to  them  that  he  was  not  chargeable 
with  or  liable  to  pay  such  rate  : " — Held,  that 
this  only  gave  the  justices  a  power  similar  to 
that  in  enforcing  a  poor-rate,  and  that  they  had 
no  jurisdiction  to  inquire  into,  the  validity  of  a 
rate  good  on  the  face  of  it,  and  that  they  had  no 
jurisdiction  to  determine  anything  in  a  summary 
way,  within  20  &  21  Vict.  c.  43,  so  as  to  give 
them  power  to  state  a  case  under  that  act.  May, 
Ex  parte,  2  B.  &  S.  426  ;  31  L.  J.,  M,  C.  161. 
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Bj  a  local  act  of  1827  the  owners  of  certain 
abbey  lands  in  Essex  were  empowered  to  make 
rates  in  respect  of  their  lands,  and  to  apply  them 
to  the  repair  of  the  roads,  causeways  and  bridges 
which  they  had  to  maintain.  They  might  en- 
force rates  charged  or  imposed  by  virtue  of  the 
act  by  distress  warrant  upon  a  defaulter  pro- 
vided he  was  first  summoned  to  appear  before  a 
justice  to  shew  cause  for  his  neglect  or  refusal  to 
pay  such  rates.  They  might  make  a  composition 
with  the  neighbouring  trustees  of  roads  for  the 
payment  of  a  certain  sum  of  money  annually  or 
otherwise  for  repairing  so  much  of  the  said  roads 
as  were  in  their  district.  Any  person  aggrieved 
by  the  rates  might  appeal  to  quarter  sessions, 
and  justices  might  amend  i^ithout  quashing  the 
rate.  By  a  local  act  of  1876  these  owners  were 
empowered  to  pay  a  large  sum  of  money  to  a 
local  board  for  the  future  repair  of  the  roads  in 
its  district :  and  upon  such  payment  and  that  of 
all  other  liabilities  the  owners  were  to  be  dis- 
charged from  their  duties  to  repair  these  roads, 
and  the  previous  act  was  to  be  repealed.  A 
month  before  the  passing  of  the  last  act,  the 
owners  Aiade  a  rate  for  an  amount  t<i  cover  cer- 
tain liabilities  under  the  act  of  1827,  and  also 
the  money  to  be  paid  to  the  local  board ;  but 
there  was  nothing  in  the  rate  itself  to  shew  it 
included  this  latter  sum  of  money.  The  demand 
for  payment  referred  to  both  the  local  acts,  but 
did  not  give  the  date  of  the  latter.  The  rate 
was  not  appealed  against,  but  justices  refused  to 
issue  a  distress  warrant  against  a  defaulter  on 
the  ground  that  the  rate  was  invalid: — Held, 
that  the  objection  to  the  rate  was  not  one  which 
the  justices  could  entertain,  and  that  mere  excess 
in  amount  was,  under  the  circumstances,  no 
ground  for  refusing  a  warrant.  Reg.  v.  Msesr 
\ju^ti€e8),  36  L.  T.  654. 

The  justices  at  the  sessions  are  tho  proper 
judges  of  the  equality  of  poor-rates.  liex  v. 
Aire  and  Colder  Navigation,  2  T.  R.  660. 

On  an  application  for  a  summons  for  non-pay- 
ment of  a  poor-rate,  the  overseer  engaged  before 
the  justices  to  procure  evidence  of  a  beneficial 
occupation.  On  the  hearing,  he  failed  to  do  so, 
and  the  justices,  deciding  against  the  validity  of 
the  rate  on  that  ground,  refused  to  issue  a  dis- 
tress warrant : — Held,  that  without  a  further 
application,  after  stating  that  the  occupation 
need  not  be  beneficial,  a  mandamus  could  not  be 
granted.  H^x  v.  Wilgo?i,  5  N.  &  M.  119  ;  1  H.  & 
W.  507. 


MandamnB — Bate  Oood  on  the  Face  of  it.] 


occupier  of  the  rated  property  in  the  rated 
parish,  the  justices  are  bound  to  issue  a  distress 
warrant  to  enforce  the  rate  ;  and  have  no  juris- 
diction to  inquire  whether  A,'s  occupation  is  or 
is  not  beneficial,  the  nature  of  the  occupation 
being  ground  only  for  appeal  to  the  quarter  ses- 
sions against  the  rate.  Beg.  v.  JBradshaw,  2  El. 
&  Bl  836  ;  29  L.  J.,  M.  C.  176  ;  6  Jur.,  N.  S.  629  ; 
8  W.  R.  435. 


When  Bona  fide  Objections  taken.] — 


The  jurisdiction  of  justices  to  enforce  payment 
of  a  rate  made  for  the  repayment  of  money  under 
5  Geo.  4,  c.  36,  is  the  same  as  with  respect  to  a 
church-rate ;  they,  therefore,  have  no  power  to 
order  payment  when  the  party  assessed,  and 
refusing  to  pay,  takes  bon&  nde  objections  before 
them  to  the  validity  and  legality  of  the  rate. 
Badkin,  In  re,  25  L.  J.,  M.  C.  126. 


Neglect    to   Appeal.]  —  An   appellant 


— A  poor-rate,  good  on  the  face  of  it,  had  not  been 
appealed  against.  On  an  application  before  jus- 
tices to  issue  a  distress  warrant  to  enfoi-cc  pay- 
ment of  the  rate,  it  was  made  to  ai)pear  that  there 
were  substantial  grounds  for  contending  that  the 
rate  was  retrospective,  and  therefore  bad.  The 
justices  refused  to  issue  their  warrant.  On  an 
application  to  the  court  for  a  rule  to  command 
them  to  issue  the  warrant : — Held,  that  the  jus- 
tices were  nqt  justified  in  inquiring  whether  there 
was  a  ground  of  appeal  against  the  rate,  and  re- 
fusing their  warrant  on  that  ground,  and  the 
court  made  the  rule  absolute,  lleg.  v.  Kingatim- 
upon-Tliames  (JvJttices^,  El,  Bl.  &  El.  256  ;  27 
L.  J.,  M.  C.  199 ;  4  Jur.,  N.  S.  758. 

If,  at  the  hearing  by  justices  of  a  summons 
against  A.  for  non-payment  of  a  poor-rate,  it  ap- 
pears that  the  rate  is  good  on  its  face  and  un- 
appealed  against,  and  that  A.  is  actually  the 


against  a  distress  warrant,  issued  to  enforce  pay- 
ment of  poor-rates,  cannot,  under  17  Geo.  2,  c.  38, 
s.  7,  avail  himself  of  any  objection  which  he 
might  have  urged  against  the  rate  itself  on 
appeal  to  the  sessions.  Nor  will  the  court  grant 
a  mandamus  to  justices  to  hear  such  appeal 
against  the  warrant,  if  the  application  discloses 
no  grounds  of  appeal  other  than  the  grounds 
which  miglit  have  been  urged  against  the  rate. 
Reg.  V.  Kent  (Justices),  16  L.  T.  672. 

A  poor-rate  made  upon  the  occupier  of  the 
premises  used  by  a  literary  society,  exempt  from 
payment  of  rates  by  virtue  of  6  &  7  Vict.  c.  36, 
was  duly  published  and  allowed,  but  no  appeal 
was  made  by  the  party  rated  : — Held,  that  he 
could  not  set  up  the  statutory  exemption  as  a 
ground  for  refusing  to  pay  the  rate,  and  that  the 
magistrates  were  bound  to  issue  a  warrant  to  en- 
force payment  of  it.  Birmingham  (  Chu rch  war- 
dens) V.  Shaw,  10  Q.  B.  868 ;  3  New  Sess.  Gas. 
445  ;  18  L.  J.,  M.  C.  89  ;  13  Jur.  367. 

Ratepayers,  liable  under  a  local  act  to  the  pay- 
ment of  rates  in  respect  of  houses  and  gardens, 
cannot,  when  summoned  before  justices  for  non- 
payment, lesist  the  issue  of  distress  warrants, 
because,  at  the  making  of  the  Yate,  warehouses 
and  other  property,  not  rateable  under  the  act, 
were  improperly  included  in  the  assessment. 
The  proper  remedy  is  by  appeal  to  the  sessions, 
where  the  error  can  be  corrected,  and,  if  this  is 
not  adopted,  the  rate  may  be  enforced.  Beg.  v. 
Twopeny,  17  L.  T.  266. 

An  objection  that  a  rate  is  retrospective  is 
ground  of  appeal ;  and,  where  the  party  object- 
ing has  not  appealed,  cannot  be  urged  as  an 
objection  to  a  rule  calling  on  justices  to  shew 
cause  why  they  should  not  issue  their  warrant 
of  distress  for  the  rate.  Beg.  v.  Stretfield,  32 
L.  J.,  M.  C.  236  ;  11  W.  R.  736. 

A  local  act  empowered  a  select  vestry,  chosen 
from  the  inhabitants,  to  make  a  rate,  and  gave 
power  to  four  justices  to  issue  their  warrant  to 
levy  the  rates  by  distress.  The  act  gave  to  any 
person  who  should  find  himself  aggrieved  by  any 
assessment  or  distress  a  right  of  appeal  to  the 
quarter  sessions  within  three  months  after  such 
distress  made.  A  rate  was  made  by  a  vestry  con- 
sisting of  thirteen  persons,  all  of  whom  occupied 
shops  in  the  parisn,  but  nine  of  them  slept  in 
another  parish.  On  an  application  to  the  j  ustices 
to  issue  their  warrant,  it  was  objected  that  the 
rate  was  invalid,  as  the  vestrymen  were  not  in- 
habitants, and  that  the  objection  might  be  taken 
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befoiv  the  justices  as  no  appeal  was  given  till 
after  distress  made  : — Held,  that  the  appeal  to 
the  quarter  sessions  was  given  either  before  or 
after  distress,  and  therefore  the  justices  had  no 
jarisdiction  to  inquire  into  the  validity  of  the 
rate.  WiUon  v.Sumlerland  (^Churchwardens)^ 
13  W.  R.  86. 

A  local  act  gave  power  to  commissioners  to 
raise  money  for  paving,  lighting,  and  watching 
a  town,  by  rating  and  assessing  the  proprie- 
tors of  houses  according  to  the  value  at  which 
the  houses  were  taxed  to  the  poor.  It  also 
empowered  them  to  assess  and  levy  a  rate 
on  certain  proprietors,  for  the  purpose  of 
certain  improvements,  such  rate  to  be  levied 
and  assessed  in  the  same  manner  as  the  other 
rates.  In  default  of  payment,  a  justice  was 
authorized  to  issue  a  distress  warrant.  The  act 
ali*o  provided,  that,  in  case  any  person  thought 
himself  aggrieved  by  any  rate  or  assessment,  he 
might  appeal  to  the  commissioners,  who  were 
authorized  to  give  relief ;  and  further,  that  any 
one  who  thought  himself  aggrieved  by  anything 
done  in  pursuance  of  the  act,  might  appeal  to 
the  quarter  sessions.  The  commissioners  assessed 
a  proprietor  to  a  rate,  levied  for  the  purpose  of 
the  improvements,  at  an  annual  value  above 
that  at  which  he  was  assessed  to  the  poor : — 
Held,  that,  on  his  refusing  to  pay,  a  justice  might 
be  required  by  mandamus  to  issue  a  distress  war- 
rant, the  proprietor  not  having  appealed.  Ilex 
V.  Trecothiek,  2  A.  &  £.  405. 


Name   inierted  after  Sate    made.]  — 


Where  a  poor-rate  was  made  for  a  parish,  and 
the  name  of  a  party  who  occupied  lands  for 
which  he  was  rated  in  another  parish  was  in- 
serted after  the  rate  was  made,  the  court  refused 
to  grant  a  mandamus  to  magistrates  to  issue  a 
summons  and  grant  a  distress  warrant  for  non- 
payment of  the  rates.  Jlex  v.  CardigaTuhtre 
(JustieesX  1  H.  &  W.  274. 

Sates  Secoverable  by  other  Means.  ] — The 


court  will  not  issue  a  mandamus  to  compel  magis- 
trates to  issue  a  distress  warrant  to  enforce  the 
payment  of  poor-rates,  where  it  is  doubtful 
whether  the  warrant  would  be  legal,  and  the  rates 
are  recoverable  by  another  mode  of  proceeding. 
Jifx  V.  Hall,  4  N.  &  M.  546  ;  8.  C,  nom.  Rex  v. 
2>y^,  2  A.  &  E.  606. 

Application  for  Mandamus — Form  of.] — 


Although  there  are  more  than  two  magistrates 
at  petty  sessions,  all  of  w^hom  t^ike  part  in  a  de- 
cision by  which  the  issuing  of  a  distress  warrant 
to  levy  poor-rates  is  refused,  it  is  not  necessary 
that,  upon  application  for  a  mandamus,  all  who 
were  present  and  took  part  in  the  decision  should 
be  included  in  the  rule  ;  but  if  the  court  saw 
that  any  two  had  been  selected,  or  that  any  of 
the  justices  so  acting  had  been  omitted  for  any 
improper  purpose,  all  would  be  required  to  be 
joined,  llcg.  v.  niu,  2  D.,  N.  S.  361  ;  12  L.  J., 
Q.  B.  20;  7  Jur.  108. 

Where  Magistrate  a  Trastee.] — Where, 


upon  an  application  for  a  mandamus  to«  jus- 
tices, to  issue  their  warrant  of  distress  to  levy 
a  poor-rate,  it  appeared  that  the  property  in 
l^Hpect  of  which  the  rate  was  sought  to  be  ob- 
tained was  trust  property  left  by  a  testator  for 
the  purpose  of  a  free  school,  and  that  one  of  the 
justices  refusing  to  grant  his  warrant  was  a 
trustee  of  the  estate : — Held,  that,  notwithstand- 


ing his  character  of  such  trustee,  he  was  liable  to 
a  mandamus.    Ih, 


Hearing.] — The    granting  of   warrants 


of  distress  for  a  poor-rate  by  magistrates  to 
churchwardens  is  a  judicial,  and  not  a  minis- 
terial act ;  and  they  ought  first  to  summon  the 
party,  and  hear  what  he  has  to  say  in  his  de- 
fence.    Harper  v.  Carr,  7  T.  R.  270. 

Power  of  Justices  to  delay  Execution.] — 


Justices,  in  issuing  a  distress  warrant  for  the 
recovery  of  poor-rates,  have  no  power  to  order 
that  there  shall  be  any  delay  in  tne  execution  of 
the  warrant.    Reg.  v.  Handsley^  7  Q.  B.  D.  398. 

Summary  Jnrisdiotion  Act  not  applying.] 


—-The  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  does  not  affect  or  apply  to  proceed- 
ings for  the  recovery  of  poor-rates  and  other 
rates  recoverable  in  the  same  manner  as  poor- 
rates  ;  and  a  distress  warrant  in  respect  of  such 
rates  may  be  issued  as  before  the  act.  B^g.  v. 
Price,  5  Q.  B.  D.  300  ;  49  L.  J.,  M.  C.  49  ;  42 
L.  T.  439  ;  28  W.  R.  615  ;  44  J.  P.  248. 

Form  and  Execntion  of  Warrant.]  —  Be- 
fore 25  k.  26  Vict.  c.  82,  a  warrant  of  distress 
was  issued  for  1042. 17«.,  due  for  several  rates, 
one  of  which  was  quashed,  on  the  ground  that 
the  party  was  not  an  occupier  within  the  parish 
where  he  was  rated  : — Held,  that,  as  one  of  the 
rates  was  quashed,  the  warrant  was  void,  and 
that  the  precise  sum  due  for  poor-rates  should 
have  been  demanded  from  him  previously  to 
issuing  the  warrant.  Harrell  v.  Wink^  2  Moore, 
417  ;  8  Taunt.  369. 


Where  some  Sates  Irregular.] — ^Whcre 


some  poor-rates  had  not  been  duly  published  on 
the  Sunday  following  the  allowance,  according 
to  17  Geo.  2,  c.  3,  s.  1,  and  a  warrant  of  distress 
issued  for  a  single  sum  made  up  of  these  rates, 
and  of  others  which  were  regular  : — Held,  that 
the  warrant  was  wholly  bad,  and  that  replevin 
lay  for  a  distress  taken  under  it.  Sibbald  v. 
Rodericit,  11  A.  &  E.  38  ;  3  P.  &  D.  106. 


Statements  in  Warrant.] — A  warrant  of 


distress  for  poor-rates  need  not  in  terms  state  that 
the  refusal  to  pay  the  rate  was  proved  upon  oath  ; 
it  is  enough  to  state  that  it  was  duly  proved. 
Ormcrod  v.  Chadwick,  16  M.  k  W.  367  ;  2  New 
Sess.  Cas.  697  ;  16  L.  J.,  M.  C.  143  ;  8.  P.,  Reg, 
V.  Bid  well,  1  Den.  C.  C.  222  ;  2  C.  &  K.  564  j  17 
L.  J.,  M.  C.  99. 

The  misrecital  in  a  warrant  of  distress  for  poor- 
rates,  of  the  date  of  the  rate,  is  not  material.    Tb, 

A  warrant  of  distress  for  a  church-rate  which 
does  not  specify  the  time  at  which  the  distress 
is  to  be  sold,  is  bad,  and  the  rescue  of  a  distress 
taken  under  such  warrant  is  no  criminal  offence. 
R^g.  V.  Williams,  2  C.  &  K.  1001 ;  4  New  Sess. 
Cas.  137;  19L.J.,  M.  C.  126. 

A  defect  in  the  enumeration  of  some  of  the 
property  in  a  poor-rate  is  no  ground  for  refusing  a 
mandamus  to  justices  to  issue  a  distress  warrant. 
Rex  V.  Wilson,  5  N.  &  M.  119  ;  1  H.  &  W.  607. 


Against  whom  Issued.] — ^A  distress  war- 


rant may  issue  against  any  one  of  a  number  of 
tenants  in  common  refusing  to  pay  the  amount 
of  a  rate  assessed  on  all  of  them.  Paynter  v. 
Beg,  (in  error),  10  Q.  B.  908  ;  16  L,  J.,  M.  C. 
136;  11  Jur.  97.S— Ex.  Ch, 
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The  goods  of  one  churchwarden  are  liable  to 
be  seized  under  a  distress  made  by  order  of  the 
other  churchwarden  and  the  overseers,  for  a  poor- 
rate  due  from  him,  where  the  rate  has  been 
legally  demanded  and  payment  of  it  refused  ; 
butj  if  such  churchwarden  has  charged  himself 
in  his  account  with  the  rate  as  received  to  apply 
it  to  parochial  purposes,  the  justices  (who  act 
judicially  in  sucn  cases),  in  the  exercise  of  their 
discretion,  may  refuse  to  grant  a  warrant.  Skiiig' 
ley  V.  Surridge,  11  M.  &  W.  503  ;  12  L.  J.,  M.  C. 
122  ;  7  Jur.  773. 

By  a  local  act,  the  rates  directed  by  that  act 
to  be  made  should  and  might,  on  refusal  or  neg- 
lect to  pay  the  same  by  any  person  or  persons 
liable  thereto,  be  recovered  in  such  manner  as 
the  rates  made  for  the  relief  of  the  poor  are 
directed  to  be  recovered  ;  and  it  was  provided, 
that  any  person,  whether  landlord  or  tenant, 
who  should  let  out  his  or  her  house  in  separate 
apartments  or  ready  furnished,  to  a  lodger  or 
lodgers,  should  be  deemed  to  be  the  occupier 
thereof,  and  might  be  rated  or  assessed  accord- 
ingly, and  should  be  liable  to  the  payment  of 
the  sum  so  rated  ;  and  that  the  goods  and  chat- 
tels of  each  and  every  person  renting  or  occupy- 
ing any  separate  part  or  apartment  in  such  house 
or  building,  or  renting  or  occupying  any  ready- 
furnished  house,  or  any  part  thereof,  should  be 
liable  to  be  distrained  and  sold  for  the  payment 
of  the  said  rates  : — Held,  first,  that,  under  that 
act,  the  goods  of  a  lodger  were  liable  to  be  dis- 
trained and  sold  for  poor-rates  assessed  upon  and 
due  from  the  landlord,  under  a  warrant  directing 
the  churchwardens  and  overseers  to  talte  the 
goods  of  the  landlord.  Peppercorn  v.  Hofman 
or  Hopman,  9  M.  &  W.618  ;  12  L.  J.,  Ex.  270. 


By  whom  Executed.] — The  overseer  of 


a  township  may  execute  by  deputy  a  warrant 
directed  to  him  to  levy  a  rate,  such  an  act  being 
purely  of  a  ministerial  character.  Walsh  v. 
Southworth,^  Ex.  150;  2  L.,  M.  &  P.  91  ;  20 
L.  J.,  M.  C.  166. 

A  joint  warrant  to  two  persons  to  distrain  for 
drainage-rates,  under  an  act  for  draining  fens 
and  improving  the  navigation  of  a  river,  may  be 
well  executed  by  one  of  them.  Lee  v.  Vcssey^  1 
H.  &N.  90;  25L.  J.,  Ex.  271. 

Second  Distress  for  same  Bates.] — A  bean- 
stack  of  the  plaintiff  being  distrained  for 
rates  due  from  the  defendant  was  afterwards 
sold  by  auction,  and  a  valid  contract  of  sale 
effected,  but  on  the  purchaser  subsequently  pro- 
ceeding to  remove  it,  he  >vas  forcibly  prevented 
by  the  plaintiff,  and  never  had  an  opportunity 
of  taking  it  away.  The  purchaser  not  having 
paid  for  the  stack,  a  second  distress  was  made 
for  the  rates  and  other  things  distrained  under 
it : — Held,  that  such  second  distress  was  lawful. 
Lee  V.  Cooke,  3  H.  &  N.  203  ;  27  L.  J.,  Ex.  337— 
Ex.  Ch. 

Persons  Liable — ^Administrator.]— An  admin- 
istrator is  not  liable  to  pay  a  poor-mte  for  the 
intestate  ;  at  least  he  is  not  distrainable  without 
a  summons.  Stevens  v.  £va?is,  I  W.  Bl.  284  ;  2 
Burr.  1152. 


Servant     of    Ambassador.]  — When    a 


in  lodgings,  and  a  distress  was  levied  on  his  goods 
for  a  poor-rate  : — Held,  that  his  goods  were  not 
protected  by  7  Ann.  c.  12,  even  assuming  that 
he  was  the  domestic  servant  of  an  ambassador. 
Novella  v.  Toogoody  2  D.  &  R.  833  ;  1  B.  &  C.  564. 

Property  Liable.] — Money  may  be  distrained 
as  well  as  goods.  £ast  Iiidia  Company  v.  Skhi- 
7ier,  1  Bott's  P.  L.  249. 

AverisB  carucae  are  distrainable.  JIvtehiru  v. 
Chambers^  1  Burr.  579  ;  2  Ld.  Ken.  204. 

Warrants  of  Commitment — ^Abjudication.] — ^A 
warrant  of  commitment  for  non-payment  of  a 
poor-rate  should  shew  an  adjudication  by  the 
same  justices  before  whom  the  complaint  is 
heard.  Ramsden,  In  re^  3  D.  &  L.  748  ;  1  B.  C. 
Rep.  133  ;  2  New  Sess.  Cas.  427  ;  15  L.  J.,  M.  C. 
113  ;  10  Jur.  879. 

Katnre  of.] — ^A  commitment  by  justices 


for  non-payment  of  poor-rates  is  in  the  nature  of 
civil  process,  and  the  proper  prison  for  a  person 
so  committed  by  the  justices  of  Middlesex  is  the 
prison  in  Whitecross-street.  Krg.  v.  WkiteerosS' 
street  (^Governor),  6  B.  &  S.  371 ;  10  Cox,  C.  C. 
134  ;  34  L.  J.,  M.  C.  193  ;  11  Jur.,  N.  S.  970  ;  12 
L.  T.  543. 

Costs  and  Charges.]— The  43  Eliz.  c.  2,  s.  4, 
which  gave  a  remedy  for  the  levying  of  money 
assessed  for  poor-rates,  did  not  extend  to  costs. 
Clark  V.  Woods,  2  Ex.  396  ;  17  L.  J.,  Ex.  189. 

To  whom  Payable.]— Under  this  statute, 


the  party  applying  for  the  warrant  is  the  person 
to  whom  the  costs  of  such  application  are  to  be 
paid.  WaUh  v.  Smthworfh,  G  Ex.  150  ;  2  L.,  M. 
&  P.  91  ;  20  L.  J.,  M.  C.  165. 


Amount.] — The  broker's  charges  only  are 


British-born  subject  employed  as  firat  chorister  at 
the  Portuguese  ambassador's  chapel,  with  a  salary, 
rented  and  occupied  a  house,  and  let  part  of  it 


the  damages  to  be  trebled  under  43  Eliz.  c.^, 
s.  19,  in  replevin,  on  a  distress  made  for  a  poor- 
rate.  Newm-an  v.  J3ciniard,  3  M.  &  Scott,  728  ; 
10  Bing.  274. 

On  a  distress  for  arrears  of  a  poor-rate,  under 
60  Geo.  3,  c.  45,  s.  3  : — Held,  that,  although  the 
warrant  made  no  mention  of  the  costs  of  the 
previous  summons,  the  reasonable  costs  of  such 
summons  might  be  levied  under  it,  and  that  one 
shilling  w^as  a  reasonable  sum  in  that  behalf. 
Clarke  v.  Pedlcy,  4  M.  &  Scott.  321. 

Remedy  for  Wrongful  Levy.] — A  distress  for 
a  poor-rate  for  lands  not  in  the  occupation  of 
the  plaintiff  may  be  replevied,  notwithstanding 
the  sessions  on  an  appeal  confirmed  the  rate  : 
for  determining  that  a  man  may  be  assessed  for 
what  he  does  not  occupy,  is  an  excess  of  jurisdic- 
tion.   Milward  v.  Cajfin,  2  W.  Bl.  1330. 

When  one  assessment  is  made  in  respect  of 
property  of  which  part  is  occupied  and  part  is 
not  occupied  by  the  person  rated,  the  question 
can  be  raised  in  replevin.  London  and  North- 
western Railway  Company  v.  Buekma^ier,  10 
L.  R..  Q.  B.  70  ;  44  L.  J.,  M.  C.  29  ;  31  L.  T.  836  ; 
23  W.  R.  IGO.    Affirmed,  ante,  col.  413. 

An  apothecary,  being  an  inhabitant,  was  rated 
in  respect  of  Lis  stock-in-trade : — Held,  that 
being  liable  to  be  raied  as  an  inhabitant,  his 
mode  of  impeaching  the  validity  of  the  rate  was 
by  appeal  to  the  sessions,  not  by  replevin. 
Marshall  v.  Pitman ,  2  M.  &  Scott,  745  ;  9  Bing. 
695. 

"WTiere  a  party  is  rated  in  respect  of  property 
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not  in  his  occupation,  he  is  not  bound  to  appeal, 
but  may  replevy  any  distress  taken  for  such  poor- 
rate.  Bristol  (^Overseert)  v.  Waity  3  N.  &  M. 
350  ;  1  A.  &  E.  264. 

So,  if  part  of  the  premises  included  in  the  rate 
ii  not  occupied  by  him.     lb. 

But  if  one  distress  is  taken  under  a  warrant 
to  levy  the  amount  of  a  rate,  void  by  reason  of 
such  non-occapation,  and  also  under  a  separate 
warrant  to  levy  another  good  rate,  the  validity 
of  such  distress  cannot  be  questioned  in  an' 
action  of  trespass  or  replevin.    lb. 

If  more  goods  are  seized  than  would  be  a 
reasonable  distress  for  the  good  rate,  the  remedy 
of  the  distrainee  is  an  action  for  an  excessive 
distre:«s.    lb. 

The  statute  of  Marlbridge  extends  to  goods 
distrained  for  a  poor-rate.  &tbourifi  v.  Marshall j 
3  B.  &  Ad.  440. 


Tretpau.] — If  a  person  rated  has  any 


objection  to  the  rate  (e.  g.)  that  it  is  made  for 
six  months,  he  must  appeal  to  the  next  sessions ; 
and  if  he  does  not  appeal,  he  cannot  bring  tres- 
pass against  those  who  distrain  on  him  for  non- 
payment of  the  rate.  Durrani  v.  Boyg,  6  T.  R. 
580. 


Delay  by  Beferenoe  to  Arbitration.] — An 


assessment  committee  made  a  poor-rate  upon  the 
property  of  a  watem^'orks  company  in  excess  of 
the  amount  which  they  considered  to  be  the 
rateable  value.  The  company  gave  notice  of  ap- 
peal. Both  parties  then  agreed  to  refer  the 
matter  to  arbitration,  and  to  be  bound  by  the 
decision  of  the  umpire.  The  umpire  did  not 
make  his  award  for  three  years,  during  which 
time  the  company  was  compulsorily  obliged 
to  pay  the  poor-xatc.  The  umpire  made  his 
award  and  declared  that  the  company  was  over- 
rated, and  that  the  overseers  should  repay  to 
them  the  sums  in  excess  which  they  had  been 
obliged  to  pay  under  compulsion.  The  overseers 
refused  to  consider  the  award  as  valid,  and  when 
the  next  rate  was  made  distrained  upon  the 
company  under  a  msgistrate's  warrant.  The 
cijmpany  replevied,  and  afterwards  moved  that 
the  replevin  bond  might  be  delivered  up  : — 
Held,  that  the  proceedings  of  the  overseers  were 
against  good  faith,  they  having  agreed  to  be 
lx>und  by  the  award,  and  that  the  replevin  bond 
might  be  given  up  at  the  instance  of  the  com- 
pany. Leicejfter  Wattrworka  C&mpany  v.  Orop- 
stone  (^Ortrrsefrx),  44  L.  J.,  M.  C.  92 ;  32  L.  T. 
507.  Compare  London  and  JVorth  -  Western, 
Ilailtcay  Company  v.  Bedford,  17  Q.  B.  978. 

Protection  of  Orerseers  and  Officers  (17  Oeo.  2, 

c.  88,  1. 8).] — The  bailiff  of  an  overseer  who  dis- 
trains for  poor-rates  upon  goods  under  a  distress 
for  rent  is  not  within  the  protection  of  the  24 
Geo.  2,  c.  44,  s.  6,  which  requires  a  previous  de- 
mand of  the  perusal  and  copy  of  the  warrant. 
Whitley  v.  Roberts,  M*Clel.  &  Y.  107. 

Under  a  warrant  against  the  goods  of  A.,  an 
overaecr  took  goods  already  in  the  hands  of  the 
bailiff  of  A.'s  landlord,  as  a  distress  for  rent :  — 
Held,  that  he  was  not  protected  by  24  Geo.  2, 
c.  44,  3.  6.  Kay  v.  Grover,  7  Bing.  312  ;  3  M.  Ac 
P.  634  ;  S.  P.,  Kay  v.  Grace,  5  M.  &  P.  140. 

In  an  action  for  wrongfully  and  maliciously 
taking  goods  of  the  value  of  600Z.  as  a  distress 
tinder  a  warrant  for  141/.  for  a  poor-rate: — Held, 
that  the  plaintiff  was  not  bound  to  demand  a  copy 


of  the  warrant  pursuant  to  24  Geo.  2,  c.  44,  s.  6, 
before  commencing  his  action,  as  the  overseers 
had  not  acted  in  obedience  to  the  warrant,  and 
no  action  would  have  lain  against  the  justices. 
Sturch  v.  Clarke,  1  N.  &  M.  671  ;  4  B.&  Ad.  113. 

Protection  of  Joatices.] — Formerly  an  action 
of  trespass  lay  against  magistrates  for  .granting 
a  warrant  to  levy  poor-rates,  if  the  party  dis- 
trained upon  had  no  land  in  the  parish  in  which 
the  rate  was  made.  Weaver  v.  Price,  3  B.  &  Ad. 
409. 

A  local  act  gave  power  to  certain  persons  to 
rate  for  the  repair  of  bridges  in  the  district,  and 
empowered  a  justice,  on  demand  and  refusal  to 
pay  such  rate,  to  enforce  payment  by  a  distress- 
warrant,  to  be  directed  to  the  collector ;  and  a 
right  of  appeal  was  given  against  a  rate  to  any 
person  clamiing  exemption  by  reason  of  his  lands 
being  '*  abbey  lands,"  and  the  decision  of  the 
quarter  sessions  on  such  appeal  was  to  be  final. 
The  plaintiff  was  rated,  and  refused  to  pay,  and 
a  justice  granted  a  distress  warrant,  directed  to 
the  collector,  who  served  and  executed  it.  In  an  • 
action  of  trespass  by  the  plaintiff  against  the 
justice  and  collector : — Held,  that  the  plaintiff 
was  not  confined  for  his  remedy  to  the  appeal  to 
the  quarter  sessions  ;  that  the  justice  had  acted 
without  jurisdiction,  and  was  not  protected  by 
11  &  12  Vict.  c.  44;  and  that  the  collector,  in 
the  circumstances,  was  to  be  considered  an  officer 
of  the  law,  and  protected  by  24  Geo.  2,  c.  44,  s.  6. 
Pedley  v.  BarUs,  10  C.  B.,  N.  S.  492 ;  31  L.  J., 
C.  P.  374  ;  8  Jur.,  N.  S.  263  ;  6  L.  T.  263. 

2.  Inspection  of  Rate  Books. 

Coatody  of  Bate  Book— Beftual  to  Produce — 
Liability.]  — An  assistant  overseer  having,  by 
virtue  of  his  office,  the  poor-rate  book  in  his 
custody,  is  liable  to  a  penalty  under  6  &  7  Vict.  . 
c.  18,  s.  16,  for  refusing  to  produce  it  to  an  in- 
habitant, when  lawfully  demanded.  Edwards  v. 
Bennett,  6  Bing.  230  ;  3  M.  &  P.  749  ;  3  Y.  &  J. 
458  ;  8  B.  &  C.  702  ;  2  M.  &  R.  482.  Affirming 
7  B.  &  C.  586  ;  1  M.  &  R.  482. 

By  a  local  act  for  certain  incorporated  parishes, 
guardians  of  the  poor  were  appointed,  and  were 
authorized  to  appoint  a  clerk,  and  to  make  rates  ; 
and  all  poor-rates,  and  books  purporting  to  be 
rates,  made  for  the  parishes,  and  all  papers  re- 
lating to  the  settlement  of  the  poor,  were  to  be 
delivered  by  the  churchwardens  and  overseers  to 
the  clerk  of  the  guardians  for  the  time  being, 
who  was  to  cause  the  same  to  be  preserved  and 
filed.  The  clerk  to  the  guardians  paid  the  casual 
and  out-poor  weekly,  and  transacted  some  other 
matters  relating  to  the  poor,  and  had  the  custody 
of  the  books : — Held,  that  he  was  not  a  person 
liable  to  the  penalty  imposed  by  17  Geo.  2,  c.  3, 
s.  3,  on  churchwardens,  overseers  or  other  persons 
authorized  to  take  care  of  the  poor,  for  not  per- 
mitting an  inhabitant  to  inspect  the  rates. 
Whitchurch  v.  C/iapm-an,  3  B.  &  Ad.  693. 

A  rated  inhabitant  of  a  parish  cannot  sue  an 
overseer  for  the  penalty  for  refusing  an  in- 
spection of  the  rate-books,  unless  he  shews  that 
he  has  been  injured  by  the  refusal.  Spenotlcy  v. 
Robinson,  5  D.  &  R.  572;  3  B.  &  C.  658. 

Proper  Demand,  what  is.] — The  demand  of 
an  inspection  must  be  made  at  a  reasonable 
time  and  place ;  therefore,  where  the  demand 
was  made  at  a  parishioner's  own  house  at  eight 
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o'clock  in  the  evening,  and  not  at  the  house  of 
the  overseer : — Held,  that  the  overseer  incurred 
no  penalty  by  refusing.    lb. 

A  demand  to  inspect  a  rate  made  on  the  over- 
seer by  a  rated  inhabitant  in  the  presence  of  his 
attorney,  is  a  lawful  demand :  and  the  refusal  to 
produce  the  rate  upon  a  lavrful  demand  consti- 
tutes the  inhabitant  a  party  aggrieved ;  and  a 
demand  to  see  the  rate  is  sufficiently  specific, 
there  being  only  one  rate  in  esse  at  the  time. 
Edwardi  v.  Bennett,  supra. 

When  a  demand  to  inspect  a  rate  was  made 
upon  an  overseer  on  his  own  premises,  not  far 
from  his  house,  and  he  refused  to  allow  the  in- 
spection, but  not  on  the  ground  that  it  was  in- 
convenient to  go  to  his  house  for  that  purpose  : — 
Held,  that  this  was  a  reasonable  demand  within 
the  statute.  Parker  v.  Edtoards,  7  B.  &  C.  694  : 
3  M.  &  P.  761. 

Eight  to  have  a  Copy.]— The  6  &  7  Will.  4, 
c.  96,  which,  by  s.  2,  prescribes  the  form  in 
which  a  poor-rate  is  to  be  made,  and,  by  s.  5, 
empowers  persons  rated  to  take  copies  thereof, 
and  imposes  a  penalty  of  51.  for  refusal,  does 
not  repeal  so  much  of  17  Geo.  2,  c.  3,  as  requires 
the  overseers  to  give  copies  of  the  rate  to  any 
inhabitant  forthwith  upon  demand,  and  subjects 
them  to  a  penalty  of  20/.  for  refusal.  Tennant 
V.  Craston  or  Creitton,  2  New  Sess.  Cas,  425  ;  8 
Q.  B.  707  ;  15  L.  J.,  M.  C.  105  ;  10  Jur.  660. 

A  parishioner  is  entitled  to  have,  on  demand, 
a  copy  of  the  rate  forthwith  delivered  to  him, 
upon  paying  6rf.  for  every  twenty -four  names  : — 
Held,  that  the  overseer  is  entitled  to  a  reasonable 
time  to  make  the  copy.  Spen^eley  v.  Robinson^ 
supra. 

Action  for  Penalty.] — In  a  declaration  against 
an  overseer  for  the  penalty  for  refusing  inspec- 
tion of  a  poor-rate,  it  is  sufficient  for  the  plaintiff 
to  describe  himself  as  an  inhabitant  of  the  parish, 
without  stating  that  he  is  a  rated  inhabitant! 
Batchelor  v.  Hodges,  6  N.  &  M.  75  ;  4  A.  &  E.  592. 

To  such  a  declaration  it  is  no  plea  that  the 
rate,  at  the  time  of  the  demand  for  inspection, 
was  not  a  subsisting  rate.    lb, 

Who  may  Sue.] — A  churchwarden  or  an 

overseer  is  not  an  inhabitant  or  a  parishioner 
within  17  Geo.  2,  c.  3,  so  as  to  be  entitled  to  sue 
a  co-churchwarden  or  overseer  for  penalties  for 
refusing  to  permit  him  to  inspect  or  to  give  him 
a  copy  of  a  rate.  Wethercd  v.  Calcutt,  5  Scott, 
N.  R.  409  ;  4  M.  &  G.  666  ;  6  Jur.  487. 

Questions  for  the  Jury.] — In  an  action 

against  an  overseer  for  not  giving  to  an  inhabi- 
tant a  copy  of  a  rate  forthwith  upon  demand 
and  offer  of  payment,  the  complaint  being,  that 
the  overseer  had  used  undue  delay : — Held,  that 
it  was  not  the  judge's  duty  to  tell  the  jurj',  as  a 
direction  in  point  of  law  on  the  facts  proved, 
that  the  copy  was  or  was  not  given  forthwith,  but 
that  he  was  right  in  leaving  it  to  them  to  say  i 
whether  under  the  circumstances  it  had  or  had 
not  been  given  in  reasonable  time,  and  therefore, 
according  to  reasonable  construction,  forthwith. 
Tennant  v.  Bell,  9  Q.  B.  684  ;  16  L.  J.,  M.  G.  31 ; 
10  Jur.  946. 

Bight  to  Compel.]— The  court  cannot  compel 
the  officers  of  a  parisn  to  permit  the  ratepayers 


of  a  parish  to  take  copies  or  extracts  from  a 
book  containing  all  parochial  rates  and  accounts 
of  all  moneys  received  for  parochial  purposes,  but 
not  containing  any  account  of  parochial  disburse- 
ments kept  under  the  directions  of  a  local  act, 
although  the  parish  has  adopted  the  provisions 
of  1  &  2  Will.  4,  c.  60  (the  Vestry  Act).  Reg.  v. 
St.  Marylebone  (  Vestrymen'),  6  N.  &  M.  600  ;  5 
A.  &  E.  268. 

.  The  right  of  a  ratepayer  to  inspect  or  take 
copies  from  parish  accounts  is  only  a  private 
right ;  and,  to  entitle  him  to  a  mandamus  order- 
ing such  inspection  to*  be  granted,  he  must  shew 
grounds  of  a  special  and  public  nature  in  support 
of  his  application.  Briggs,  Ex  parte,  1  £1.  &  EL 
881  ;  28  L.  J.,  Q.  B.  272. 

3.  Appeal  against  Rates  and  Resebved 

Cases. 

a.  When  Appeal  Lies. 

The  simple  fact  of  being  left  out  of  a  poor- 
rate  where  no  improper  motives  are  shewn  for 
making  the  omission,  is  no  ground  of  appeal 
against  the  rate. '  Rex  v.  George.  1  N.  &  P.  451  ; 
6  A.  &  E.  305  ;  W.,  W.  &  D.  32  ;  1  Jur.  39. 

A  defect  in  the  enumeration  of  some  of  the 
property  in  a  poor-rate  is  ground  of  appeal.  Rex 
V.  Wilson,  5  N.  &  M.  119  ;  1  H.  &  W.507. 

An  objection  that  a  rate  is  retrospective  is 
ground  of  appeal.  Reg.  v.  Stret field,  32  L.  J.,  M. 
C.  236  ;  11  W.  R.  736. 

An  objection  to  a  rate  on  account  of  the  un- 
certainty of  specification  of  the  property  rated 
is  ground  of  appeal  only,  and  is  not  a  bar  to  an 
action  for  the  rate.  Cortis  v.  Kent  Waterworis 
Company,  7  B.  &  C.  314. 

Where  an  inhabitant  is  rated  for  certain  stock- 
in-trade  which  may  not  be  rateable,  his  remedy 
is  by  appeal  to  the  quarter  sessions,  not  by  re- 
plevin. Marshall  v.  Pitman,  2  M.  &  Scott,  745; 
9  Bing.  595. 

The  following  order  of  sessions  was  removed 
by  certiorari :  "  Whereas  E.  L.,  of  &c.,  in  the 
parish  of  St.  B.,  in  the  city  of  L.,  has  pn.'sented 
his  petition  and  appeal,  setting  forth,  that  by  a 
certificate,  &c.,  the  barrister  did  certify  that  the 
L.  Literary  and  Scientific  Institution  was  en- 
titled to  the  benefit  of  an  act  passed  in  the  sixth 
and  seventh  years  of  the  reign  of  &c.,  by  which 
certificate  the  petitioner,  as  a  parishioner  and 
ratepayer  of  the  parish  of  St.  B.,  in  the  city  of 
L.,  in  which  parish  the  institution  is  situate,  con- 
ceived himself  aggrieved,  and  appealed  against 
the  certificate  :  now  upon  hearing  the  petition 
and  appeal  of  E.  Ij.  against  the  certificate,  in  the 
presence  and  hearing  of  all  parties  concerned, 
&c.,  it  is  ordered  that  the  certificate  be  annulled: " 
— Held,  first,  that  it  was  sufficiently  alleged  that 
E.  L.  was  a  ratepayer  ;  that  the  allegation  that 
he  was  a  ratepayer  was  equivalent  to  an  allega- 
tion that  he  was  assessed,  and  therefore  he  was 
entitled  to  appeal  against  the  certificate  of  the 
barrister,  and  that  it  w^as  not  necessary  to  set 
out  the  rate  to  which  he  was  assessed.  Rfg.  v. 
Stacy,  14  Q.  B.  789  ;  19  L.  J.,  M.  C.  177  ;  14  Jur. 
549. 

Held,  secondly,  that  the  sessions  having  an- 
nulled the  certificate  because  the  statute  men- 
tioned in  it  was  described  as  passed  in  the 
sixth  and  seventh  years  of  the  reign,  the  decision 
could  not  be  reviewed  by  the  court.    lb. 

Arbitration  by  Agreement— Breach  of  Faith.] 
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— A  vestry  constituted  under  1  &  2  Will.  4, 
c.  60,  but  exercising  powers  under  a  local  act 
(which  gave  the  vestry  all  the  authorities  of 
a  public  vestry),  made  a  poor-rate,  whereby 
certain  amounts  were  charged  upon  a  railway 
company  in  respect  of  various  properties 
within  the  parish.  By  the  local  act,  a  party 
aggrieved  by  any  assessment  might  appeal  to 
the  vestiy  at  any  meeting  within  one  month 
after  demand  of  the  rate,  and  the  vestry  might 
give  relief ;  and  the  appellant,  if  not  satisfied 
with  the  determination,  might,  within  three 
months  after  it,  appeal*  to  the  sessions.  The 
company  appealed  to  the  vestry,  and  by  agree- 
ment (September  14th,  1850),  between  the  com- 
pany and  the  vestry  (who  authorized  their  chair- 
man to  sign  it),  the  question  whether  or  not  the 
property  had  been  overrated  w^as  referred  to  an 
arbitrator,  who  was  to  have  the  powers  of  a 
court  of  quarter  sessions  on  appeal ;  and  the 
company  having  paid  the  rate,  it  was  agreed 
that  if  the  assessment  should  be  reduced,  the 
amount  overpaid  should  be  credited  to  them  on 
account  of  the  next  rate  ;  that  the  award  should 
regulate  the  assessment  to  all  future  rates  up  to 
its  date  ;  and  that  all  payments  on  such  future 
rates  should  be  credited  to  the  company  in  the 
same  manner  as  the  payment  already  made. 
Pending  the  reference,  a  second  rate  was  made 
(September  21st,  1850),  and  a  third  in  March 
following,  both  on  the  same  rateable  value  as 
the  first,  and  the  company  paid  the  second.  The 
parties  attended  before  the  arbitrator,  and  he 
made  his  award,  assessing  the  company's  pro- 
perties at  reduced  values,  and  fixing  the  entire 
rateable  value  at  an  amount  lower  than  that  in 
dispute  by  o7Sl.  Taking  the  total  as  correct, 
the  company  was  a  creditor,  upon  the  three 
rates,  to  the  ainount  of  418/.,  but  by  an  error  of 
figures  the  total  stated  in  the  award  exceeded 
by  a  few  pounds  the  aggregate  of  the  sums 
assessable  on  the  several  properties  according  to 
the  arbitrator's  finding.  The  vestry  clerk  pro- 
posed to  refer  the  matter  back  to  the  arbitrator. 
The  company  objected,  but  offered  to  discard  the 
total  sum  and  take  the  assessment  according  to 
the  valuations  on  the  several  parcels.  This  was 
not  agreed  to,  but  no  proceeding  was  taken  to 
set  the  award  aside.  The  vestry,  of  whom  forty 
had  oome  into  office  in  place  of  forty  who  re- 
tired, after  the  making  of  the  award  refused  to 
consider  it  as  valid,  and  distrained  upon  the  com- 
pany under  a  magistrate's  warrant  for  the  third 
rate  on  the  original  scale  of  assessment.  The 
company  replevied,  and  afterwards  moved  the 
court  that  proceedings  might  be  stayed  and 
the  replevin  bond  delivered  up  : — Held,  that 
whether  the  award  was  binding  on  the  vestry  or 
notv,  their  proceeding  by  summons  and  distress 
was  i^ainst  good  faith,  the  company  having,  by 
their  agreement  with  the  vestry,  been  led  into  a 
coarse  of  proceeding  which  had  deprived  them 
of  an  appeal  to  sessions,  and  that  the  proceed- 
ings of  the  company  in  replevin  might  be  stayed, 
and  their  bond  given  up  at  their  own  instance. 
London  and  North-Western  Railway  Company 
Y.  Bedford,  17  Q.  B.  978. 

b.  To  what  Court. 

Quarter  Sesfions — *<  Failed  to  obtain  Belief] 
— A  ratepayer,  aggrieved  by  his  assessment  to  the 
poor-iate,  gave  notice  of  objection  to  the  assess- 
ment committee,  under  the  Union  Assessment 


Committee  Amendment  Act,  1804  (27  &  28  Vict, 
c.  39),  8.  1.  The  committee,  considering  that  a 
case  then  pending  in  a  superior  court  would 
govern  this  case,  adjourned  their  decision.  The 
ratepayer  thereupon  appealed  against  the  rate  to 
the  quarter  sessions : — Held,  that  he  had  not 
"failed  to  obtain  relief"  from  the  assessment 
committee  within  the  above  section ;  and  that 
the  quarter  sessions  had  consequently  no  juris- 
diction. Reg.  or  Williams  v.  Bedminster  Unioii^ 
1  Q.  B.  D.  603 ;  45  L.  J.,  M.  C.  117  ;  34  L.  T. 
795. 


Parish  under  Special  Act.] — ^A  metropoli- 


tan parish  was  regulated  by  a  local  act,  under 
which  a  rate  for  the  relief  of  the  poor  and  other 
parish  purposes  was  to  be  made  by  the  vestrymen, 
and  any  person  aggrieved  by  the  rate  was  to  apply 
to  the  guardians  for  relief,  and  if  dissatisfied  with 
their  decision,  might  then  appeal  to  the  quarter 
sessions,  giving  notice  to  the  guardians.  A  valua- 
tion list  for  the  parish  was  made  by  the  overseers 
and  finally  settled  by  the  assessment  coihmittee 
under  32  &  33  Vict.  "c.  67,  in  which  certain  pro- 
perty occupied  by  the  appellants  was  newly 
assessed,  but  no  notice  was  given  to  them  by  the 
overseers  as  required  by  s.  9.  The  appellants 
appealed  direct  to  the  quarter  sessions,  proceed- 
ing as  in  an  appeal  against  a  poor-rate  under  17 
Geo.  2,  c.  38 : — Held,  that  the  rate  was  still 
made  under  the  local  act,  though  the  valuation 
was  to  be  in  conformity  with  the  valuation  list, 
under  32  &  83  Vict.  c.  67  ;  and  that  the  pro- 
ceedings not  having  been  in  conformity  with  the 
local  act  the  quarter  sessions  had  no  jurisdiction. 
Reg,  V.  Middlesex  (^Jnstiees'),  7  L.  R.,  Q.  B.  653  ; 
26  L.  T.  902  ;  20  W.  R.  774. 

County  Sessions— Bate  in  Borough.] — A  parish 
contained  a  borough,  which  was  not  co-ex- 
tensive with  the  parish,  and  which  before  the 
Municipal  Corporations  Act  (5  &  6  Will.  4,  c.  76), 
had  a  quarter  sessions  with  jurisdiction  over  the 
whole  parish.  The  borough  had  not  six  justices, 
and  therefore  the  parish  had  the  power  of  ap- 
pealing to  the  county  sessions  against  a  rate 
under  1  Geo.  4,  c.  36.  The  Municipal  Corpora- 
tions Act  threw  the  outlying  parts  of  the  parish 
into  the  county  jurisdiction  : — Held,  that  s.  3  did 
not  take  away  the  power  of  an  inhabitant  in  the 
outlying  parts  of  the  parish  to  appeal  against  a 
poor-rate  to  the  county  sessions,  and  that  the 
sessions  might  amend  or  quash  the  whole  rate. 
Reg.  V.  Bridgewater,  2  P.  &  D.  686  ;  10  A.  &  E. 
711 ;  3  Jur.  1123. 

Queen's  Bench — Preliminary  Questions.] — On 

an  appeal  against  a  poor-rate  the  sessions 
granted  an  application  to  enter  and  respite  the 
appeal,  subject  to  a  case  for  the  opinion  of  the 
Court  of  Queen's  Bench  ;  the  reservation  at  the 
end  of  the  case  being,  if  the  court  should  be  of 
opinion  that  the  quarter  sessions  ought  not  to 
have  granted  the  application,  the  entry  of  the 
appeal  is  to  be  struck  out : — Held,  that  the 
point  being  raised  on  an  order  which  did  not 
finally  dispose  of  the  appeal,  the  court  would 
not  entertain  the  case.  Reg.  v.  Sutton  Coldjield 
iOverseers),  9  L.  R.,  Q.  B.  153 ;  43  L.  J.,  Q.  B. 
57  ;  29  L.  T.  840 ;  22  W.  R.  324. 


Appeal  from.] — The  jurisdiction  of  the 


Queen's  Bench  upon  questions  relating  to  the 
validity  of  local  rates  is  not  purely  consultative 
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but  jadicial,  and  the  decisions  of  that  conrt 
upon  such  matters  are  therefore  open  to  appeal. 
A  decision  of  the  Queen's  Bench  on  such  a 
matter,  though  given  in  the  form  of  discharging 
a  rule  for  quashing  an  order  of  sessions,  is  an 
"  Order  "  within  the  19th  section  of  the  Judica- 
ture Act,  1873,  and  is  therefore  subject  to  appeal. 
Walsall  (^Overseers)  v,  London  andKorth-  Wat- 
em  Railway  Company,  4  App.  Gas.  30  ;  48 
L.  J.,  M.  C.  65  ;  39  L.  T.  453  ;  27  W.  R.  189. 
Reversing  3  Q.  B.  D.  457 ;  47  L.  J.,  Q.  B.  711  ; 
38  L.  T.  665 ;  26  W.  R.  705. 

Next  SoBBions  —  Oeneral  Bule.] — ^An  appeal 
against  a  poor-rate  to  the  justices  at  a  special 
petty  sessions,  under  6  &  7  Will.  4,  c.  96,  s.  6, 
must  be  cither  to  the  next  practicable  special 
sessions  after  the  making  of  the  rate,  or  within  a 
reasonable  time.  Reg.  v.  Lancashire  (Justices') 
4  New  Sess.  Gas.  130 ;  19  L.  J.,  M.  C.  199  ;  14 
Jur.  552  ;  S,  C,  nom.  iZw.  v.  Trafford,  15  Q.  B. 
200. 

An  appeal  against  a  poor-rate  to  the  special 
sessions  cannot  be  made  to  a  later  sessions  than 
the  second  after  the  publication  of  the  rate. 
Reg,  v.  Hammond,  4  New  Sess.  Gas.  316. 


Failure  to  obtain  Belief.] — Though,  under 


17  Geo.  2,  c.  38,  s.  4,  an  appeal  against  a  poor-rate 
must  be  to  the  next  practicable  sessions  after 
publication,  it  is  now,  by  27  &:  28  Vict.  c.  39,  s. 
1,  a  condition  precedent  to  the  right  to  appeal 
that  the  party  shall  have  failed  to  obtain  relief 
from  the  assessment  committee  on  the  heaiing 
of  his  objections  to  the  valuation  list.  Lawes 
V.  Arlsey  (^Churchwardens),  18  W.  R.  293. 

Where,  therefore,  a  rate  was  published  on  the 
30th  of  May,  and  notice  of  objection  was  given 
to  .the  assessment  committee  on  the  11th  of 
June,  but  the  committee  did  not  sit  to  hear  the 
objections  till  the  day  of  holding  the  Mid- 
summer quarter  sessions  : — Held,  that  an  appeal 
against  the  rate  might  be  entered  and  respited 
at  the  October  sessions.    lb. 

On  August  3rd,  a  gas  company  failed  to  obtain 
relief  against  a  poor-rate  from  an  assessment 
committee,  and  on  October  5th  they  gave  notice 
of  appeal  to  the  sessions  to  be  held  on  October 
2Gth,  Meanwhile  sessions  had  been  held  on 
September  1st : — Held,  as  from  August  3rd  to 
September  1st  there  were  seven  days  beyond 
the  twenty-one  days  requisite  for  notice  under 
27  &  28  Vict.  c.  39,  that  the  September  sessions 
were  the  next  practicable  sessions  within  17 
(ico.  2,  c.  38,  s.  4  ;  and  that,  therefore,  the 
appeal  could  not  be  entered  at  the  October 
sessions.      Liverpool    United    Gas  Light    Com- 


pany  v.  Etcrton  (Overseers),  6  L.  R.,  C.  P.  414  ; 

40  L.  ~       "    ~  " 

412. 


J.,  M.  C.  104  ;  23  L.  T.  813  ;   19  W.  R. 


A  poor-rate  was  made  for  a  parish  in  a  county 
and  published  on  May  30th.  On  the  11th  of 
June  L.  gave  notice  of  objection  to  the  union 
assessment  committee.  The  committee  at  its 
next  meeting  on  the  30th  of  June  refused  to 
grant  him  relief.  The  Midsummer  Quarter  Ses- 
sions for  the  county  were  held  on  the  same  day. 
L.  appealed  to  the  Michaelmas  sessions,  and  the 
justices  allowed  the  appeal  to  be  entered  : — 
Held,  on  a  motion  for  a  prohibition  against  L. 
and  the  justices  to  stay  all  further  proceedings 
in  connexion  with  the  appeal,  that  L.  could  not 
be  said  to  have  failed  to  obtain  relief  from  the 
union  assessment  committee  until  June   30th, 


when  the  committee  heard  his  case,  and  refused 
to  allow  his  objections.  'Reg.  v.  Bigglcsioade 
Union  (Ghiardians),  21  L.  T.  494. 

Held,  also,  that  L.  would  not  have  been  right 
in  giving  notice  of  appeal  to  the  sessions  until 
he  had  so  failed  before  the  union  assessment 
committee.    lb. 

Held,  also,  that  as  L.  was,  under  the  circum- 
stances, prevented  by  27  &  28  Vict.  c.  39,  from 
appealing  to  the  Midsummer  sessions,  it  was  not 
too  late  for  him  to  appeal  to  >  the  Michaelmas 
sessions.    lb. 


In  Loudon  or  MiddleBOX.] — An  appeal 


against  a  poor-rate  in  London  or  Middlesex  must 
be  made,  as  in  all  other  counties,  to  the  next 
(i.  e.  next  practicable)  general  quarter  sessions ; 
though  the  17  Geo.  2,  c.  38,  s.  4,  in  its  terms 
gives  the  appeal  to  the  next  general  or  quarter 
sessions  :  it  appearing  from  other  parts  of  the 
act  as  well  as  from  other  acts  in  pari  materiS, 
that  those  terms  are  used  synonymously  ;  and 
though  in  the  two  counties  named  there  are  four 
general  as  well  as  four  general  quarter  sessions. 
Rex  V.  Londofi  (Justices),  15  East,  632. 


Claim  of  Exemption— Appeal  within  Four 


Months.] — A  society  obtained  a  barrister's  cer- 
tificate which  was  filed,  after  which  an  assess- 
ment of  rates  was  made  under  a  local  act ;  after- 
wards notice  of  the  filing  was  given  to  the  col- 
lector of  rates,  and  to  the  trustees  under  that 
act ;  after  which  another  assessment  was  made  : 
— Held,  that  an  appeal,  made  within  four  calen- 
dar months  next  after  the  assessment  first  men- 
tioned, was  in  time  within  6  &  7  Vict.  c.  36,  s.  6, 
as  being  made  within  four  calendar  months  next 
after  the  first  assessment  after  such  exemption 
shall  have  been  claimed  by  such  -society.  Rrg. 
V.  Pocock,  8  Q.  B.  729  ;  15  L.  J.,  M.  G.  132  j  10 
Jur.  662. 

c.  Notioe  of  Appeal. 

KeeesBity  of— Action  for  ExcoBiive  Bate.] — On 

the  15th  August,  1828,  an  increased  poor-rate  was 
assessed  on  certain  premises,  against  which  an 
appeal  was  entered  at  the  October  sessions,  and 
respited  to  the  following  sessions  in  January.  On 
the  15th  December,  1828,  the  overseers  distrained 
for  the  increased  rate ;  but,  to  prevent  a  sale, 
the  amount  was  paid  under  protest,  and  the  dis- 
tress relinquished.  The  rate  was  subsequently 
reduced,  in  consequence  of  the  decision  of  the 
court  on  a  case  sent  up  by  the  justices  on  the 
hearing  of  the  appeal.  It*  did  not  appear  that 
any  notice  in  writing  of  the  appeal  had  been 
given  to  the  overseers  pursuant  to  41  Geo.  3, 
c.  23,  s.  2,  before  the  levy.  In  an  action  by  the 
party  on  whom  the  increased  rate  was  made, 
against  one  of  the  overseers,  at  the  time  of  the 
levy,  to  recover  back  the  excess  above  the  last 
effective  rate  : — Held,  that,  as  no  notice  of 
appeal  had  been  given  to  the  overseers,  the 
action  could  not  be  maintained.  Priestly  v. 
Watson,  2  G.  &  M.  621  ;  4  Tyr.  916. 

One  Kotioe  by  Several  PerBons.] — Several 
parties  having  a  joint  grievance,  such  as  the 
omission  of  persons  in  the  rate  who  ought  to  be 
rated,  may  join  in  giving  one  notice  of  appeal. 
R^^x  V.  Sussex  (Justices),  15  East,  206. 

Entry  of  Beco^izances.]— By  6  &  7  Will.  4, 
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c.  96,  s.  6,  the  decision  of  the  special  petty  sessions 
shall  be  binding  unless  notice  of  appeal  be  given 
within  fourteen  days  after  the  decision,  and  a 
recognizance  be  entered  into  within  five  days  of 
such  notice  before  some  justice  of  the  peaces 
Where  recognizances  were  duly  entered  into 
within  five  days,  and  a  minute  of  the  recog- 
nizances was  entered  in  the  minute-book  by  the 
clerk  of  the  peace,  but  the  recognizance  itself 
was  not  then  drawn  up  and  signed  by  a  jastice 
of  the  peace  :  the  court  held  that  the  words  of 
the  statute  were  satisfied.  Beg.  v.  St.  Albaji'it 
(Juiticet),  1  P.  &  D.  148  ;  8  A.  &  E.  932. 

To  what  Person.] — Where  there  is  an  appeal 
on  the  ground  that  some  person  is  omitted  who 
ought  to  be  rated,  the  justices  cannot  hear  the 
appeal  unless  notice  of  it  has  been  given  to  the 
party  said  to  have  been  improperly  omitted. 
JUx  V.  Brooke,  9  B.  &  C.  915  ;  4  M.  &  R.  719. 

By  a  local  act  the  management  of  the  poor  of 
a  town  was  vested  in  certain  persons,  who  were 
empowered  to  make  rates,  and  an  appeal  was 
given  to  the  party  aggrieved  to  the  town  sessions 
against  every  such  rate  ;  and  a  further  appeal,  if 
necessary,  to  the  coanty  sessions.  An  appeal 
against  four  rates  being  entered  at  the  January 
town  sessions,  four  grounds  of  appeal  were  speci- 
fied in  the  notice  ;  the  party  being  dissatisfied, 
made  a  further  appeal  to  the  county  sessions, 
and  two  other  grounds  of  appeal  were  added  ; 
the  fourth  being  that  the  party  was  rated  in 
respect  of  his  lands  in  a  higher  proportion  than 
all  the  other  inhabitants  mentioned  in  the  rate  : 
— Held,  that  it  was  not  necessary  to  give  notice 
of  appeal  to  all  the  inhabitants  named  in  the 
rate.     Bex  v.  Suffolk  (JuHiccs),  1  B.  &  A.  640. 

d.  Notice  of  Objections. 

Keeesiity  of.]— Under  27  &  28  Vict.  c.  39,  s.  1, 
it  is  a  condition  precedent  to  the  right  of  appeal 
against  each  and  every  rate  made  in  conformity 
with  the  valuation  list,  that  the  appellant  should 
give  a  notice  of  objection  against  the  list  to  the 
assessment  committee  ;  and  that  notwithstand- 
ing an  appeal  against  the  next  preceding  rate  by 
the  appellant  is  pending,  and  the  figures  in  the 
valuation  list  are  the  same,  so  far  as  the  appel- 
lant is  concerned.  Be.g.  v.  Great  Western  Bail- 
trtiy  Company,  4  L.  R.,  Q.  B.  323  ;  38  L.  J.,  M.  C. 
89  ;  20  L.  T.  481  ;  17  W.  B.  670  ;  10  B.  &  S.  318. 

Froth  Kotlee  after  Sate  made.]— An  appel- 
lant who  has  given  notice  of  objection  to  the 
valuation  list,  under  27  &  28  Yict.  c.  39,  s.  1, 
and  failed  to  obtain  relief  before  a  rate  is  made 
in  conformity  with  the  list,  is  not  bound  by  the 
above  enactment  to  give  a  fresh  notice  of  objec- 
tion to  the  list  after  the  rate  is  made  in  order 
to  be  entitled  to  appeal.  Beg.  v.  Wiltxhire 
(JusticeJt^,  4  Q.  B.  D.  326 ;  48  L.  J.,  M.  C.  142  ; 
40  L.  T.  681. 

A  valuation  list  having  been  duly  made  in 
accordance  with  the  provisions  of  the  Union 
Assessment  Committee  Act,  1862  (25  &  26  Vict. 
c.  103),  the  appellants  gave  notice  of  objection 
to  the  list.  A  rate  w^as  made  in  conformity 
with  the  list,  and  subsequently  the  objection 
of  the  appellants  was  heard  by  the  assessment 
committee,  who  made  a  deduction  from  the 
amount  at  which  the  property  of  the  appellants 
was  valued,  and  altered  the  valuation  list  nc- 
cordingly.    The  rate  was  then  amended  in  con- 


formity with  the  amended  list.  The  appellants 
being  dissatisfied  with  the  deduction,  gave  the 
requisite  notice  of  appeal  against  the  original 
rate,  but  did  not  give  to  the  assessment  commit- 
tee any  further  notice  of  objection  to  the  valua- 
tion list  or  any  notice  of  appeal  against  the  rate 
founded  upon  it : — Held,  that  the  appellants  had 
done  all  that  was  contemplated  by  the  statute, 
and  that  it  was  not  a  condition  precedent  to 
their  right  of  appeal  that  they  should  give  fresh 
notice  of  objection  to  the  amended  list,  or  notice 
of  appeal  against  the  amended  rate.  Beg.  v. 
Derbyshire  {Justices),  25  L.  T.  43  ;  19  W.  R.  934. 

Contents  of  Notice.] — The  notice  required 
by  27  &  28  Vict.  c.  39,  s.  1,  to  be  given  to 
the  assessment  committee,  before  an  appeal  to 
quarter  sessions  against  a  rate,  must  contain  all 
the  grounds  of  appeal,  though  on  some  of  those 
grounds  the  assessment  committee  may  be  un- 
able to  give  relief.  Williams  v.  Beamiyistcr 
Union,  30  L.  T.  710  ;  22  W.  R.  943. 

The  court  of  quarter  sessions  has  no  power  to 
quash  a  rate  for  a  defect  not  pointed  out  in  the 
notice  of  appeal,  though  apparent  on  the  face  of 
the  rate.  Bex  v.  Br  am  yard,  2  M.  &  R.  280  ;  8 
B.  &  C.  240. 

Failure  to  obtain  BeUef.]— The  27  &  28 
Vict.  c.  39,  s.  1,  makes  it  in  all  cases  a  condition 
precedent  to  the  right  of  appeal  to  the  quarter 
sessions  against  a  poor-rate  made  in  conformity 
with  the  valuation  list  approved  of  by  the  assess- 
ment committee,  that  the  appellant  should  have 
given  to  the  assessment  committee  notice  of  the 
objection  against  the  list,  and  shall  have  failed 
to  obtain  relief.  Beg.  v.  Lancashire  (Justices'), 
43  L.  J.,  M.  C.  116  ;  29  L.  T.  403  ;  22  W.  R. 
648.    See  cases  ante,  cols.  534,  535. 

Service  of,  on  one  Overseer.] — In  order  to 
entitle  a  person  to  be  heard  before  justices  at 
special  sessions,  under  6  &  7  Will.  4,  c.  96,  s.  6, 
against  a  rate,  it  is  only  necessary  to  prove 
service  of  notice  of  objection  on  one  of  the  over- 
seers or  other  persons  by  whom  such  rate  was 
made.  Beg,  v.  Devon  (Justices),  3  New  Sess. 
Cas.  96. 


To  Person  omitted  from  the  List.]  — 


Where  there  is  an  appeal,  on  the  ground  that 
some  person  is  omitted  who  ought  to  be  rated, 
the  justices  at  the  sessions  cannot  hear  the 
appeal,  unless  notice  of  the  appeal  and  the 
ground  of  it  have  been  given  to  the  party  said 
to  have  been  improperly  omitted.  Bex  v. 
Brooke,  9  B.  &  C.  915  ;  4  M.  &  R.  719. 

6.  Practice  at  SesalonB. 

One  Appeal  against  Four  Sates  —  Fresh 
Chronnds  of  Objection.]  —  By  a  local  act,  the 
management  of  the  poor  of  a  town  was  vested 
in  certain  persons,  who  were  empowered  to 
make  rates,  and  an  appeal  was  given  to  the 
party  aggrieved  to  the  town  sessions  against 
every  such  rate ;  and  a  further  appeal,  if  re- 
quired, to  the  county  sessions.  An  appeal 
against  four  rates  being  entered  at  the  January 
town  sessions,  four  grounds  of  appeal  were 
specified  in  the  notice  ;  the  party  being  dis- 
satisfied, made  a  further  appeal  to  the  county 
sessions,  and  two  other  grounds  of  appeal  wero 
added ;    the  fourth  being,  that  the  party  was 
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rated  in  respect  of  his  lands  in  a  higher  propor- 
tion than  all  the  other  inhabitants  mentioned  In 
the  rate: — ^Held,  first,  that  one  appeal  against 
the  four  rates  was  sufficient.  Hex  v.  Suffolk 
(Jugtices),  1  B.  &  A.  640. 

Held,  also,  that  the  appellant  must,  at  the 
county  sessions,  be  oonnned  to  the  original 
grounds  of  appeal  at  the  town  sessions.    Ih, 

Divisibility  of  Appeals.]— M.  being  dissatis- 
fied with  his  assessment,  on  the  ground  that  he 
was  overrated,  and  that  other  ratepayers,  viz. 
W.,  T.  and  P.,  were  underrated,  and  that  he  was 
unequally  rated  having  regard  to  the  ratings  of 
his  neighbours,  W.,  T.  and  P.,  gave  notice  to  the 
assessment  committee,  and  to  the  parties  whose 
assessments  were  objected  to,  stating  the  grounds 
of  such  objections,  and  attended  before  the 
assessment  committee  pursuant  to  such  notice. 
That  body  affirmed  his  rating  on  its  former  basis, 
and  thereby  refused  relief  on  the  first  ground, 
and  only  made  a  nominal  addition  to  the  assess- 
ment of  T.,  and  thereupon  M.  withdrew,  and 
did  not  proceed  with  his  objections  against  the 
assessments  of  W.  and  P.  The  assessment  com- 
mittee having  declined  to  amend  the  valuation 
list  (except  in  so  far  as  the  nominal  increase  of 
T.'s  assessment  involved  alteration),  M.  appealed 
to  the  quarter  sessions.  At  the  appeal  M.  offered 
to  abandon  his  objection  against  W.,  and  with- 
drew, as  regarded  him  (P.  did  not  appear),  but 
claimed  his  right  to  prosecute  his  appeal  against 
the  decision  of  the  assessment  committee  in 
respect  of  his  own  assessment  and  that  of  T. 
The  justices,  however,  held,  that  the  appeal  was 
not  divisible,  and,  therefore,  dismissed  it  alto- 
gether : — Held,  that  they  were  wrong,  and  that 
M.,  on  offering  to  abandon  his  objections  to  the 
rating  of  W.,  should  have  been  allowed  to  do  so, 
and  to  proceed  >vith  his  appeal  against  the  deci- 
sion of  the  assessment  committee  in  the  cases  of 
himself  and  T.  Reg.  v.  Kent  (Ju«tiees)^  6  L.  R., 
Q.  B.  132  ;  40  L.  J.,  M.  C.  76  :  19  W.  R.  205. 

Power  to  allow  Abandonment  of  Fartioular 
Qround.] — The  respondents  objected,  that,  in 
respect  of  one  of  the  grounds  of  appeal,  it  was 
necessary,  under  41  Geo.  3,  c.  23,  s.  6,  that  notice 
of  the  appeal  should  have  been  given  to  the 
persons  therein  named.  The  appellants  denied 
that  the  ground  of  appeal  came  within  that 
section.  The  sessions,  however,  decided  that  a 
notice  was  necessary  to  be  given.  The  appellants 
then  offered  to  abandon  that  ground  of  appeal, 
and  proceed  with  others  in  respect  of  which  no 
notice  at  all  was  required.  The  sessions  refused 
to  permit  them  to  do  so,  and  dismissed  the  appeal : 
— Held,  that  the  sessions  had- power  to  decide 
whether  they  would  permit  the  appellants 
to  abandon  that  particular  ground  of  appeal  and 
proceed  with  the  others.  Reg,  v.  Cambridge- 
shire  (Justices),  1  L.,  M.  &  P.  47  ;  19  L.  J.,  M.  C. 
130  J  4  New  Sess.  Cas.  87. 

When  Amount  in  Dispute.] — Where  an  appel- 
lant disputes  before  the  sessions  the  quantum  of 
the  rate,  as  well  as  the  rateability  of  the  property 
for  which  he  is  assessed  (which  was  tithe  rents 
and  compositions  under  an  inclosure  act),  it  is  not 
enough  for  the  parish  officers  to  shew  that  he  was 
in  receipt  of  such  rents  (assuming  the  property 
to  be  rateable),  of  the  probable  amount  of  which, 
as  rated,  they  gave  no  evidence.  Rex  v.  Tophanij 
12  East,  546. 


Onus  probandi.] — On  an  appeal,  on  the  ground 
that  the  appellant  was  overrated,  the  practice 
at  the  sessions  required  the  appellant  to  begin 
by  proving  his  case,  which  the  appellant  refused 
to  do  ;  and  the  appeal  was  dismissed  :  the  court 
refused  a  mandamus  to  the  sessions  to  rehear  the 
appeal  on  this  objection.  Rex  v.  Suffolk  {Jus- 
tices), 6  M.  &  S.  57. 

If  a  party  appeals  on  the  ground  that  he  has 
no  rateable  property  in  the  parish,  the  respon- 
dents must  first  establish  their  case.  Rex  v. 
Newbury,  4  T.  R.  475. 


Property  omitted  from  Bate.] — If  the 


ground  of  appeal  is,  that  certain  rateable  pro- 
perty has  been  altogether  omitted,  the  onus  does 
not  lie  upon  the  appellant  to  give  the  sessions 
the  means  of  amending  the  rate,  it  being  the 
duty  of  the  parish  officers  to  include  all  rate- 
able property  in  the  rate,  and  take  what  means 
they  can  to  ascertain  its  value.  R^x  v.  Mull 
Dock  Comparty,  5  D.  &  R.  359 ;  3  B.  &  C.  516. 

Second  Bate — Fresh  Application  for  Belief.] — 

When  an  appeal  has  been  made  to  the  sessions 
against  a  rate,  after  failure  to  obtain  relief  from 
the  assessment  committee,  under  27  &  28  Vict, 
c.  39,  s.  1,  it  is  necessary,  before  appealing  against 
a  second  rate,  to  make  a  fresh  application  for 
relief  to  the  assessment  committee,  although  the 
list  upon  which  the  second  rate  is  made  contains 
precisely  the  same  valuation  of  the  appellant's 
property  as  that  in  the  list  which  has  been  pre- 
viously objected  to.  Reg.  v.  Great  Western 
Railway  Company,  4  L.  R.,  Q.  B.  323  ;  38  L.  J., 
M.  C.  89  ;  20  L.  T.  481  ;  17  W.  R.  670. 

Adjourning  and  Bespiting  Appeals.] — The  17 
Geo.  2,  c.  38,  s.  4,  does  not  make  it  imperative 
on  justices  to  hear  and  determine  an  appeal  at 
the  sessions  next  following  the  publication  of 
the  rate,  but  they  may  ad]oum  it  to  the  next 
sessions.  Rex  v.  Wilts  (Justices),  8  B.  &  C. 
380  ;  2  M.  &  R.  401. 

After  an  appeal  has  been  respited  at  the  in- 
stance of  the  respondents,  the  appellant  cannot 
be  called  upon  to  prove  his  notice  of  appeal. 
Rex  V.  Hertfordshire  (Justices),  1  N.  &  if.  331. 

A  ground  of  appeal  was,  that  persons  who 
occupied  property  in  the  parish  were  omitted  to 
be  rated.  Notice  of  appeal,  addressed  to  the 
parish  officers  and  to  the  other  jKirsons,  was  duly 
given  to  the  parish  officers,  but  not  to  the  other 
persons.  The  respondents  objected  that  proof  of 
such  notice  was  necessary.  The  appellant  then 
applied  to  the  sessions  to  adjourn  the  appeal, 
which  they  refused  to  do,  and  dismissed  it,  with 
costs: — Held,  that  under  17  Geo.  2,  c.  38,  s.  4, 
and  41  Geo.  3,  c.  23,  s.  6,  they  were  bound  to 
adjourn  the  appeal  to  the  next  sessions.  Reg.  v. 
I^re,  6  El.  &  Bl.  992  ;  26  L.  J.,  M.  C.  14  ;  2  Jur., 
N.  S.  1207. 

Afterwards  the  appellant  served  a  fresh  notice 
on  the  parish  officers,  addressed  to  them  only, 
containing  substantially  the  same  grounds  of 
appeal  as  the  former  notice.  The  sessions  dis- 
missed the  appeal : — Held,  that  the  fresh  notice 
altered  the  character  of  the  appeal,  and  therefore 
it  was  too  late,  and  the  sessions  were  right  in 
dismissing  it.  Reg.  v.  Byre,  7  El.  &  Bl.  619  ; 
26  L.  J.,  M.  C.  125  ;  3  Jur.,  N.  S.  912. 

A  notice,  accompanied  by  grounds  of  appeal, 
was  served  on  the  parish  officers  fourteen  days 
before  the  sessions,  stating  an  intention  to  enter, 
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and  not  to  try  the  appeal,  but  to  petition  for  a 
respite  to  the  next  following  sessions.  The  re- 
spondents gave  a  counter-notice  that  they  should 
appear  and  oppose  a  respite.  The  appeal  was 
entered,  and  motion  made  that  it  should  be  re- 
spited, which  the  respondents  opposed ;  and  the 
sessions,  being  of  opinion  that  no  sufficient 
ground  had  been  stated  for  respiting  it,  called 
upon  the  appellant  to  proceed,  and  on  his  de- 
clining, dismissed  the  appeal,  with  costs  : — Held, 
that  it  was  discretionary  with  the  sessions 
whether  they  would  permit  the  appeal  to  be 
respited.  JRrg.  v.  E^re,  7  El.  &  Bl.  609  ;  26  L.  J., 
M.  C.  121  ;  3  Jur.,  N.  8.  910. 

Bight  to  abandon  Bate  on  Appeal.] — Although 
parish  officers  cannot  abandon  a  poor-rate,  after 
it  has  been  allowed  and  published,  so  as  to  render 
it  no  longer  a  subsisting  rate,  yet  they  may  so 
far  abandon  it  as  to  refuse  to  incur  expense  in 
supporting  it  on  appeal ;  and  they  have  no  right, 
as  matter  of  law,  independently  of  the  discre- 
tion of  the  justices,  to  have  the  expense  of  con-. 
testing  such  an  appeal  allowed  them  in  their 
accounts.    Meg.  v.  Ftnwhj  1  G.  &  D.  586  ;  2  Q.  B. 


£.  Amending',  Quashing,  and  Bedncing 

Bate. 

Power  of  Amendment.] — On  appeal,  because 
particular  persons  are  or  particular  property  is 
omitted  in  the  rate,  the  sessions  ought  not  to 
quash  the  whole  rate,  but  should  amend  it  in 
such  particular.     Hex  v.  Ringwood^  Cowp.  326. 

The  41  Geo.  3,  c.  23,  s.  1,  does  not  give  the 
Court  of  King's  Bench  power  of  amending  a  poor- 
rate,  as  such  statute  confines  the  amendment  to 
the  quarter  sessions.  Bex  v.  Milton^  3  B.  &  A. 
112. 


Contents  of  Bate  Book.] — When  the  sub- 


jec-tmatter  of  a  rate  is  improperly  described  in 
a  rate-book,  the  rate  is  not  to  be  quashed  by 
striking  out  the  name  of  the  person  rated,  but 
amended  by  altering  the  description  of  the 
property  rated.  Beg.  or  William*  v.  Bedminster 
Uniim,  1  Q.  B.  D.  603  ;  45  L.  J.,  M.  C.  117  ;  34 
L.  T.  795. 

Amendment  of  Bate  when  Person  Overcharged.  ] 
— When  a  person  is  overcharged,  the  sessions 
may  relieve  him  on  appeal,  and  amend  the  rate, 
by  lessening  the  sum  assessed  on  him,  under  17 
Geo.  2,  c.  38,  s.  6.    Bix  v.  Cheshunty  2  T.  R.  623. 

Qnathing  Bate.] — The  court  will  not  quash  a 
poor-rate,  unless  it  is  unequal  upon  the  face  of  it. 
Bex  V,  Hardy,  Cowp.  679  ;  S.  P.,  Bex  v,  Tom- 
linMim,  9  B.  &  C.  163  ;  4  M.  &  R.  169. 

An  order  of  quarter  sessions,  made  on  an 
appeal  against  the  whole  of  a  poor-rate,  and 
directing  the  rate  to  be  quashed,  is  not  bad 
because  it  does  not  also  order  the  overseers  to 
make  a  new  rate,  under  17  Gea  2,  c.  38,  s.  6. 
Beg.  V.  Hampshire  (Justices'),  33  L.  J.,  M.  C. 
104  ;  9  L.  T.  730  ;  12  W.  R.  441. 

Justices,  upon  appeal  from  a  rate  to  the  quarter 
sessions,  cannot  make  a  new,  but  only  quash  the 
subsisting  rate.  Bex  v.  St.  Andrew's^  HolhoTTif 
3  Burr.  1458. 

The  court  of  quarter  sessions  has  no  power  to 
quash  a  rate  for  a  defect  not  pointed  out  in  the 
notice  of  appeal,  though  apparent  on  the  face  of 


the  rate.     Bex  v.  Bromyard,  2  M.  &  R.  280  ;  8 
B.  &  C.  240. 


Validity   of  Order.] — An  order  of  ses- 


sions, quashing  a  rate',  upon  appeal  generally, 
without  assigning  any  reasons,  is  good.  Bex  v. 
Cornwall  (Justices) ,  4  Burr.  2102. 

Power  to  redaoe  Bate.] — Where,  by  a  local 
act,  power  is  given  to  two  justices  to  relieve  an 
applicant  aggrieved  by  a  poor-rate,  they  have 
power  to  relieve  in  an  individual  case,  by  reduc- 
ing the  amount  in  which  the  party  was  assessed, 
although  the  ground  upon  which  they  consider 
him  entitled  to  relief  is,  that  the  whole  rate  is 
made  according  to  an  erroneous  principle.  Bex 
V.  St.  James,  Westminster,  4  N.  &  M.  252  ;  2  A. 
&  £.  241. 

Credit  for  Excess  Payment.] — Under  41  Geo.  3, 
c.  23,  s.  8,  if  a  rate  is  appealed  against,  and 
reduced,  but  the  party  rated  has,  during  the 
appeal,  paid  on  the  unreduced  assessment,  the 
parish  officers  may  in  subsequent  rates  credit 
him  for  the  excess  paid,  without  an  order  of 
sessions.  Brg.  v.  Parker,  7  El.  &  Bl.  155  ;  26 
L.  J.,  M.  C.  199  ;  3  Jur.,  N.  8.  771. 

Payment  of  Quashed  Bate.]— A  poor-rate  was 
made  in  January,  and  quashed  on  appeal,  but  was 
levied,  the  amount  to  be  taken  as  payment  on 
account  of  the  next  effective  rate  on  the  parish. 
The  next  effective  rate  was  made  in  June  ;  but, 
the  parish  being  in  want  of  money,  it  was 
arranged  between  the  ratepayers  generally  and 
the  overseers,  that  the  same  rate  should  be  levied 
in  full,  the  payments  of  the  quashed  rate  being 
to  be  allowed  in  the  collection  of  the  next  rate  ; 
a  rate  being  subsequently  made  in  October,  the 
overseers,  being  apprehensive  that  they  might  be 
surcharged  if  they  carried  out  this  arrangement, 
applied  for  a  distress  warrant  to  levy  the  October 
rate  in  full  against  an  occupant  of  a  house, 
whose  predecessor  had  paid  the  quashed  rate. 
The  justices  refused  to  issue  their  warrant  on  a 
rule  to  order  them  so  to  do : — Held,  that  the 
payment  of  the  quashed  rate  was  to  be  taken  as 
payment  on  account  of  the  next  effective  rate, 
which  was  that  made  in  June,  and  could  not  be 
taken  as  payment.  Beg.  v.  Kingston-on-Thames 
(Justices),  El.,  Bl.  &  El.  259  ;  26  L.  J.,  M.  C. 
199  ;  4  Jur.,  N.  8.  759. 

Becovery  of  Ezcess  Payment.] — An  applica- 
tion for  an  order,  under  41  Geo.  3,  c.  23,  s.  8,  to 
refund  money  paid  for  a  {K)or-rate  after  it  has 
been  reduced  on  appeal,  must  be  made  to  the 
same  court  of  general  quarter  sessions  which 
heard  the  appeal,  or,  at  least,  to  that  court 
which  ordered  the  rate  to  be  lowered.  Bex  v. 
St.  Peter's,  York  (Justices),  4  B.  &  Ad.  342  ;  1 
N.  &  M.  108. 


g.  Costs. 

Power  to  Order  and  Enforce.] — An  order  of 
sessions  dismissing  an  appeal  against  a  poor-rate, 
and  ordering  costs  to  be  paid  by  the  appellant 
to  the  respondent,  was  removed  into  the  Queen's 
Bench,  and  execution  was  issued  thereon,  under 
12  &  13  Vict.  c.  45,  s.  18  :— Held,  that  the  order 
was  valid,  because  s.  18  did  not  take  away  the 
power  of  awarding  costs  given  by  17  Geo.  2, 
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c.  38,  8.  4,  but  gave  an  additional  remedy  for 
enforcing  the  order,  i^^y.  v.  Huntley,  3  El.  &  Bl. 
172 ;  2  C.  L.  R.  246  ;  23  L.  J.,  M.  C.  106  ;  18 
Jnr.  746. 

If  a  person  gives  notice  of  his  intention  to 
appeal,  but  does  not  enter  his  appeal,  the  sessions 
cannot  award  costs  to  the  other  party  under 
17  Geo.  2,  c.  38,  s.  4.  Hex  v.  Usscx  (^Jnttice*),  8 
T.  B.  583. 

Where  an  appeal  was  entered  at  the  Mid- 
summer, and  respited  until  the  Michaelmas 
sessions,  and  then  further  respited,  at  the  in- 
stance of  the  appellant,  till  the  £piphany  ses- 
sions, four  days  previously  to  which  the  respon: 
dents  gave  notice  that  tbey  would  not  oppose  the 
appeal,  and  it  was  accordingly  allowed  without 
opposition  : — Held,  that  the  appellant  was  en- 
titled to  costs  as  upon  an  appeal  which  had  been 
heard  and  determined,  within  17  Geo.  2,  c.  38, 
8.  4.     Jiex  V.  Cavtton,  4  D.  &  R.  445. 

Where  an  appeal  is  entered,  and  the  appellant 
does  not  appear  to  support  his  appeal,  the  ses- 
sions have  power  to  hear  the  appeal,  and  make 
an  order  for  the  respondent's  costs  on  the  appel- 
lant,    lirx  V.  JtJssex  {Ju8tices)y  1  D.  P.  C.  539. 

On  an  appeal  being  entered  and  abandoned, 
the  respondents  are  entitled  to  costs  under 
1 7  Geo.  3,  c.  38,  s.  4,  up  to  the  time  of  abandon- 
ment.   Ilollowayj  Ex  parte ^  1  D.  P.  C.  26. 

Order  for  Taxed  Costs.] — Upon  the  hearing  of 
an  appeal  against  a  poor-rate  for  a  parish  within 
a  union,  at  borough  sessions,  the  recorder  de- 
cided that  the  rate  should  be  amended,  with 
costs.  The  costs  were  not  then  taxed  ;  and  at 
the  sessions  following,  the  deputy  recoixler  made 
an  order  for  the  amount  of  the  taxed  costs,  he 
being  at  the  time  a  ratepayer  within  another 
of  the  parishes  in  the  same  union  : — Held,  that 
the  order  for  costs,  being  a  judicial  act,  was  void, 
on  the  ground  that  the  deputy  recorder  was  in- 
terested in  the  matter  of  the  appeal.  Reg.  v. 
Cambridge  (^Recorder'),  8  El.  &  Bl.  637  ;  27  L.  J.. 
M.  C.  160  ;  4  Jur.,  N.  S.  334. 

When  a  rate  was  quashed  with  costs,  and  the 
costs  having  been  subsequently  taxed,  the  order 
for  them  was  made  at  an  adjourned  session  : — 
Held,  that  the  order  was  good.  Reg.  v.  Hamn- 
ihire  {Juxticrx),  33  L.  J.,  M.  C.  104  ;  9  L.  T. 
730;  12  W.  R.  441. 

Against  Overseers — Change  of  Overseers 
Meanwhile.] — A  poor-rate  was  made  in  Septem- 
ber, 1858.  An  appeal  against  the  rate  at  the 
January  sessions,  in  1859,  was  adjoumeti,  on  the 
application  of  the  respondents,  until  the  April 
sessions ;  and  it  was  ordered  that  the  respon- 
dents should  pay  full  costs  to  that  time  to  the 
appellants.  At  the  April  sessions  the  respondents 
did  not  appear,  and  the  quarter  sessions  quashed 
the  rate,  and,  reciting  the  order  of  January  as  to 
costs,  oitiered  full  costs  to  be  paid  to  the  appel- 
lants "  by  the  respondents."  In  December  the 
appellants  applied  for  payment  of  the  costs,  and  ! 
the  costs  not  being  paid,  in  March,  1860,  they 
obtained  an  order  of  a  judge  to  remove  the 
order  for  the  purpose  of  enforcing  it.  The  over- 
seers, who  made  the  rate,  and  were  the  respon- 
dents in  the  appeal,  went  out  of  office  on  the 
29th  March,  1859,  and  new  overseers  were  ap- 
pointed. On  an  application  to  set  aside  the 
order  of  sessions  and  the  order  of  the  judge,  on 
the  ground  that  the  existing  overseers  were  not 
parties  to  the  appeal,  and  therefore  not  liable  to 


I  the  costs,  the  court  refused  the  application,  both 

orders  being  good  on  the  face  of  them.    Fletttm 

,  (^Orergeers),  Ex  parte,  2  El.  &  El.  712  ;  29  L.  J., 

;  M.  C.  206  ;  6  Jur.,  N.  S.  822  ;  8  W.  R.  432. 

I 

Order  of  Beferenoe^Costf— Jnrisdictlon.] — 
On  an  appeal  against  a  poor-rate,  the  sessions 
ordered  the  appeal  to  be  entered  and  respited, 
and  referred  the  matter  in  dispute  to  an  arbi- 
trator under  12  &  13  Vict.  c.  45,  s.  13,  the  order 
of  reference  being  silent  as  to  costs.  The  appeal 
was  regularly  adjourned  from  sessions  to  sessions 
until  the  arbitrator,  having  duly  heard  the 
parties  to  the  appeal,  made  his  award,  whereby 
he  adjudged  that  the  appeal  should  be  dismissed 
with  costs  as  against  the  appellants.  The  Court, 
of  Queen's  Bench,  at  the  instance  of  the  appel- 
lants, directed  that  the  award  should  be  referre<l 
back  to  the  arbitrator,  and  that  he  should  amend 
that  part  of  it  relating  to  the  costs,  inasmuch  as 
the  order  of  sessions  referring  the  appeal  to  his 
arbitration  gave  him  no  jurisdiction  over  them. 
The  arbitrator,  having  amended  his  award  ac- 
cordingly, the  sessions  ordered  the  same  to  be 
entered  as  the  judgment  of  the  court,  but  re- 
fused to  add  to  their  judgment  that  the  ap- 
pellants should  be  ordered  to  pay  to  the  respon- 
dents their  costs  of  the  appeal : — Held,  that  the 
sessions  were  right  in  so  refusing  to  add  to  their 
judgment ;  that  their  duty  was  ministerial  only, 
and  that  the  award  was  a  judgment,  and  not 
merely  a  report ;  that  the  reference  was  under 
12  &  13  Vict.  c.  45,  s.  13,  which  did  not  give  to 
any  sessions  holden  subsequently  to  that  at 
which  the  order  of  reference  Was  made  jurisdic- 
tion over  the  costs  of  the  reference.  Reg.  v. 
Middlesex  (jJufticefi)  ;  Wnt  London  Extension 
Railway  Company  v.  Jf^lham  Union  (^Ataens- 
ment  Committee),  24  L.  T.  131  ;  19  W.  R.  744. 


Costs  Payahle  by  Assessment  Committee 


— Action  for.] — An  assessment  committee  being 
respondents  in  an  appeal  against  a  poor-rate, 
an  agreement  was  entered  into  which  was  ex- 
pressed to  be  made  between  the  appellants  and 
the  assessment  committee  for  and  on  behalf  of 
the  guai-dians,  and  was  signed  by  the  chairman 
of  committee,  by  which  the  rateable  value  of 
the  subject-matter  of  the  rate  was  referred  to 
arbitration,  the  costs  of  the  reference  and  awanl 
to  be  in  the  discretion  of  the  arbitrators.  The 
award  was  in  favour  of  the  appellants,  and 
directed  the  "  other  party  "  to  pay  the  appellants 
(X)sts  of  the  reference  and  the  costs  of  the  award  : 
— Held,  that  an  action  against  the  chairman  and 
vice-chairman  of  the  committee  would  not  lie  to 
recover  these  costs.  Leicester  Waterworks 
Coiupany  v.  Knttall,  4  Q.  B.  D.  18  ;  48  L.  J., 
M.  C.  41  ;  39  L.  T.  624  ;  27  W.  R.  364. 


Award  Silent  as  to  Costs.] — On  an  ap- 


peal at  quarter  sessions  against  a  poor-rate,  an 
onler,  under  12  &  13  Vict.  c.  45,  s.  13,  was  made 
by  consent,  respiting  the  appeal,  in  order  that 
the  opinion  of  the  Court  of  Queen's  Bench 
might  be  taken  to  ascertain  the  principle  on 
which  the  property  should  be  rated  ;  and  when 
that  was  ascertained,  the  matter  should  be  re- 
ferred to  an  arbitrator,  to  certify  whether  the 
appellants  had  been  rated  properly.  The  order 
was  silent  as  to  costs,  and  the  case  was  respited 
from  sessions  to  sessions.  The  court  having  laid 
down  the  principle  on  which  the  property 
should  be  rated,  the  arbitrator  found  tliat  the 
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appcUauts  had  not  been  rated  too  high  : — Held, 
that  a  sabseqnent  court  of  quarter  sessions  had 
no  power  to  allow  the  respondents  the  costs  of 
the  reference  and  award.  Beg.  v.  Yorkshire^  W. 
R,  (jJMHieeM),  6  B.  &  S.  531  ;  12  Jur.,  IST.  S.  162. 

Snforeing  Order— Validity.] — When,  upon  an 
appeal  to  the  sessions  against  a  poor-rate,  the 
court,  under  12  &  13  Vict.  c.  45,  s.  5,  directs  the 
party  against  whom  it  is  decided  to  pay  to  the 
other  party  his  costs,  such  costs  are  to  be  re- 
covered in  the  manner  pointed  out  by  11  &  12 
Vict.  c.  43,  8.  27,  and  an  order  of  sessions,  direct- 
ing such  costs  to  be  paid  to  the  clerk  of  the 
peace,  to  be  by  him  paid  over  to  the  party  en- 
titled to  them,  is  good.  Gay  v.  Mathewttj  4  B. 
&  S.  425 ;  9  Jur.,  N.  S.  716  ;  8  L.  T.  674  ;  11 
W.  R.  922— Ex.  Ch. 


h.  Beserved  Oases. 

Power  to  State.]— The  20  &  21  Vict.  c.  43, 
s.  2,  does  not  apply  to  the  hearing  of  an  appeal 
against  a  poor-rate  at  special  sessions,  and  the 
magistrates  sitting  at  such  sessions  have  no 
power  to  state  a  case  for  the  opinion  of  the 
court  upon  a  point  of  law  raised  on  such  an  ap- 
peal ;  but  the  case  should,  if  necessary,  be 
stated  under  12  &  13  Vict.  c.  45,  s.  11.  Wheelrr 
V.  Burmington  (^Churchwardens'),  6  Jur.,  K.  S. 
C98  ;  8  W.  R.  412. 

Bight  to  Begin.] — According  to  the  practice 
of  the  Court  of  Exchequer,  on  appeals  upon 
cases  stated  under  12  &  13  Vict.  c.  45,  s.  11,  the 
respondent  is  entitled  to  begin.  Liverpool 
Library  v.  Liverpool  (Mayor),  5  H.  &  N.  526. 

Jurisdiction  of  Coort] — The  court  is  not  pre- 
cluded, by  the  sessions  stating  in  the  case 
^  that  the  party  rated  is  the  occupier,"  from  ex- 
amining into  the  propriety  of  that  conclusion, 
if  the  sessions  also  state  all  the  circumstances 
of  the  case,  and  desire  to  have  the  opinion  of 
the  court  upon  the  whole.  Bex  v.  Field,  5 
T.  R.  587. 


0.    COUNTY   RATES. 

I.    JURISDICTION. 

Borough  and  County  Justices.]— A  charter 
granting  jurisdiction  to  borough  justices  over 
a  district  not  within  the  borough,  without  words 
of  exclusive  jurisdiction,  does  not  exclude 
the  county  justices  from  rating  the  district 
to  a  county  rate.  Bates  v.  Winstanley,  4  M.  & 
S.  429. 

In  what  Cases- Hew  Gaol.]— Under  4 

Geo.  4,  c.  64,  two  justices  of  a  town,  and  county  of 
a  town,  mentioned  in  schedule  A.  to  that  act,  may 
rate  the  inhabitants  for  rebuilding  the  gaol  of 
such  town  and  county  on  a  new  site.  Tlwmpson 
V.  Baikes,  1  A.  &:  E.  863. 

When  a  presentment  has  been  made  as  to  the 
propriety  of  changing  the  site  of  a  gaol,  and  the 
justices  in  sessions  have  taken  such  presentment 
into  consideration,  giving  the  notices  required  by 
4  Geo.  4,  c.  64,  s.  45,  and  have  resolved  that  the 
site  ought  to  be  changed,  such  justices  may  at 
their  next  sessions  confirm  the  resolution,  and 
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contract  for  building  the  new  gaol,  without  hav- 
ing given  fresh  notices.     Ih, 

Under  4  Geo.  4,  c.  64,  s.  68,  the  justices  of  a 
town  and  county  might  have  power  to  raise 
money  on  the  inhabitants  in  general  for  the  pur- 
poses of  building  a  gaol,  though  other  persons 
might  have  been  liable  at  the  time  of  passing 
the  act,  and  might  continue  liable  to  the  expense 
of  repairing  and  maintaining  such  gaol.  Rex 
V.  Kingston-'upoji'IIuU  (Justices),  1  A.  &  E. 
880. 

II.    LIABILITY  OF  BOROUGH. 

Borough  meaning  County.] — A  borough  was 
incorporated  by  royal  charter  and  had  a  separate 
commission  of  the  peace,  with  a  non-intro- 
mittant  clause,  and  held  a  separate  court  of 
quarter  sessions.  It  had  never  contributed  to  or 
paid  the  rates  for  the  county  at  large.  Sessions 
had  been  regularly  held  by  the  borough  justices, 
but  the  only  business  done  was  the  presentment 
of  nuisances.  Offenders  were  sent  to  the  county 
gaol  for  trial  at  the  assizes  or  county  sessions, 
and  the  cost  of  maintaining  such  offenders  had 
been  sometimes  paid  by  the  corporation  out  of 
the  borough  poor-rate  : — Held,  that  the  borough 
fell  within  the  meaning  of  the  word  county  in 
15  &  16  Vict.  c.  81,  s.  51,  and  that  although  no 
rates  in  the  nature  of  county  rates  had  been 
levied  in  the  borough,  there  was  no  reason  why 
they  should  not  be  levied,  and  that  therefore  the 
borough  was  not  liable  to  be  assessed  to  the  rate 
for  the  county  at  large.  Beg,  v.  Ea^t  Looe,  3 
B.  &  S.  20  ;  31  L.  J.,  M.  C.  245  ;  6  L.  T.  748  ;  10 
W.  R.  866. 

Borough  with  Separate  Quarter  Sessions.] — 
B.,  an  ancient  borough,  situate  in  a  county,  had, 
as  was  found  in  an  inquisition  in  the  reign  of 
Edward  I.,  "a  gallows,  pillory,  and  tumbril, 
pleas  of  withernam,"  &c.  By  a  charter  of 
James  I.,  the  mayor,  burgesses,  and  recorder 
should  thenceforth  be  justices  of  the  peace 
therein,  with  full  power  and  authority  to  inquire 
concerning  whatsoever  trespasses,  misprisions, 
and  other  minor  offences,  which  might  be  in- 
quired into  before  any  justices  of  the  peace  in 
any  county,  so,  nevertheless,  that  they  oo  not  in 
any  manner  proceed  to  the  determination  of  any 
treason,  murder,  or  felony,  or  of  any  other 
matter  touching  the  loss  of  life  or  limb.  There 
were  also  a  grant  and  confirmation  "  of  the  same 
and  similar  courts  of  record,  customs,  liberties, 
privileges,  franchises,  immunities,"  &c.,  which  the 
borough  had  heretofore  holden  and  enjoyed. 
The  borough  justices  had  always  held  quarter 
sessions,  and  tried  felonies  and  misdemeanors  to 
the  same  extent  and  iu  the  same  manner  as  the 
justices  of  the  county,  and  the  latter  justices 
had  never  interfered  in  any  manner  within  the 
limits  of  the  borough,  which  also  maintained  its 
own  police : — Held,  that  the  borough,  in  the 
absence  of  a  non-intromittant  clause,  the  exis- 
tence of  which  could  not,  under  the  circum- 
stances, be  inferred,  was  liable  to  be  assessed  to 
the  county  rate,  under  15  &  16  Vict  c.  81,  and 
also  to  the  police  rate.  Were  v.  Devon  (Clerk 
of  the  Peace),  6  B.  &  S.  7  ;  34  L.  J.,  M.  0.  47  ; 
11  Jur.,  N.  S.  322  ;  11  L.  T.  626  ;  13  W.  R.  313. 

Under  5  &  6  WiU.  4,  c.  76,  ss.  112, 117,  when  a 
borough,  which  before  that  statute  was  contribu- 
tory to  the  county  rate,  is  incorporated,  and  re- 
ceives the  grant  of  a  separate  court  of  quarter 
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sessions,  it  remains  contributory  to  the  county 
rate  as  to  all  expenses,  except  the  costs  in  regard 
to  prisoners  tried  at  the  county  assizes ;  it  being 
provided  by  s.  113,  that  it  shall  pay  all  the  costs 
in  regard  to  prisoners  committed  from  it  for  trial 
there.  Reg.  v.  Hilton,  13  Jur.  1093.  See  12  & 
13  Vict.  c.  82. 

Under  5  &  6  Will.  4,  c.  76,  s.  117,  a  borough 
having  a  separate  court  of  quarter  sessions  is  not 
exempt  from  contributing  a  proportion  of  the 
money  expended  by  the  county  in  the  purchase  of 
a  gaol  pursuant  to  the  provision  of  a  particular 
statute.  Birmingham  (^Mayor)  v.  JReg.  Qn 
error),  10  Q.  B.  116  ;  18  L.  J.,  M.  C,  176--Ex.  Ch. 

Pariihes  partly  Within  and  partly  Without 
Borough.]— The  15  &  16  Vict.  c.  81,  ss.  32, 34  and 
So,  which  provide  for  the  collection  of  the 
county  rate  in  parishes  situate  partly  within 
boroughs  and  partly  without,  apply  only  to 
boroughs  "  not  subject  to  contribute  to  the 
county  rate  ;  '^  and  therefore,  where  a  parish  is 
situate  partly  within  a  borough  which  contri- 
but<es  to  the  country  rate,  a  separate  rate  towards 
the  expenses  of  the  county  police  cannot  be  made 
upon  the  part  without  the  borough,  though  the 
part  within  it  is  governed  by  a  local  act,  under 
which  police  constables  are  appointed  and  paid. 
Reg,  V.  Jlnddersfield  QOverseerx),  1  B.  &  S.  961  ; 

31  L.  J.,  M.  C.  131  ;  8  Jur.,  N.  S.  697  ;  10  W.  R. 
351. 

Xain  Boads.] — By  a  local  act,  passed  in 

1874,  the  limits  of  the  borough  of  Middlesborough 
were  extended,  and  all  lands,  &c.,  within  the  ex- 
tended area,  and  all  persons  in  respect  of  the 
same,  were  exempted  "from  all  county  rates, 
save  only  in  respect  of  the  purposes  for  which 
any  county  rates  are  now  leviable  within  the 
existing  borough  ; "  and  the  act  further  provided 
that  the  urban  sanitary  authority  should  be 
liable  to  the  maintenance  and  repair  of  all 
streets  and  roads  being  public  highways  within 
the  extended  area,  and  that  the  inhabitants 
should  not,  in  respect  of  any  lauds,  &c.,  within 
that  area,  be  liable  to  any  payment  in  respect 
of  the  making  or  repairing  of  any  highway 
beyond  the  limits  thereof.  At  the  time  of  the 
passing  of  the  act  general  county  rates  were 
leviable  within  the  existing  borough  for  all  pur- 
poses for  which  general  county  rates  could  be 
levied  in  any  part  of  the  riding,  but  those  pur- 
poses did  not  include  the  maintenance  of  any 
main  or  other  roads  outside  the  limits  of  the 
bordugh.  By  s.  13  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  anv  road  which 
has  ceased  to  be  a  turnpike  road  in  manner  de- 
scribed by  the  act,  shall  be  deemed  to  be  a  "  main 
road,"  and  one  half  of  the  expense  incurred  by 
the  highway  authority  in  the  maintenance  of 
such  road  shall,  as  to  every  part  thereof  within 
any  highway  area,  be  contributed  out  of  the 
county  rate  : — Held,  that  the  provisions  of  the 
local  act  did  not  exempt  the  inhabitants  of  the 
extended  area  of  the  borough  from  liability  to 
pay  county  rates,  under  s.  13  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878,  in  re- 
spect of  the  maintenance  of  main  roads  outside 
the  limits  of  the  extended  area.  Middlesborough 
Overseen  v.  Yorkshire  Justices,  11  Q.  B,  D.490  ; 

32  W.  R.  152. 

Highways.] — By  a  local  act,  power  was 

given  to  the  mayor,  aldermen  and  burgesses  to 


make  and  levy  "  a  highway  rate  upon  the  occu- 
piers of  all  messuages,  houses,  &c.,  lands,  tene- 
ments and  hereditemients  within  the  borough, 
when  sewered  and  otherwise  completed,  and 
such  of  the  present  and  future  streets  as  shall 
from  time  to  time  be  declared  public  highways 
as  aforesaid,  and  the  main  sewers  under  the 
same."  The  borough  consisted  of  a  part  of  one 
of  the  four  divisions  of  the  parish  of  Ashton- 
under-Lyne,  and  the  whole  of  another  of  such 
divisions,  the  latter  being  subdivided  into  two 
districts  ;  and  before  the  passing  <^  the  act  each 
of  such  districts  separately  maintained  its  own 
highways  and  had  its  own  surveyor.  The  greater 
part  of  one  district  was  a  county  district.  After 
the  passing  of  the  act,  the  mayor,  &c.,  acting  as 
surveyor,  laid  a  rate  on  each  rateable  property 
within  each  of  the  districts  exclusivelv  for  the 
repair  of  such  highways  within  them  as  had  not 
been  sewered,  drained,  levelled,  paved,  flagged, 
and  otherwise  completed,  to  the  satisfaction  of 
the  mayor,  &c. : — Held,  that  under  the  local  act, 
taken  in  connexion  with  10  &  11  Vict.  c.  34, 
ss.  48,  49,  the  mayor,  aldermen  and  burgesses  of 
the  borough  were  empowered  to  make  two 
general  rates  within  the  borough,  one  for  the  re- 
pair of  the  urban  streets  within  the  local  act, 
and  the  other  for  the  repair  of  the  usual  ways  not 
within  that  act,  and  therefore  that  the  rate  was 
bad.  Beg,  v.  Slater,  18  Q.  B.  398 ;  21  L.  J., 
M.  C.  185  ;  16  Jur.  992. 


Bates.]— i&<j  Way. 


III.    PERSONS   AND   PROPERTY  LIABLE. 

County  Gaol.] — By  local  actts,  improvement 
commissioners  were  appointed  to  act  in  and 
for  a  town  in  a  county,  and  were  authorized 
to  levy  annually  within  the  town,  for  the 
purposes  of  the  act,  a  certain  rate  upon  all 
gaols  situated  within  the  town.  A  subsequent 
local  act,  after  reciting  that  it  was  expedient 
that  the  county  should  1^  relieved  and  exonerated 
from  any  taxes  in  respect  of  any  of  the  gaols  of 
the  county,  enacted  that* "  no  rate,  tax  or  assess- 
ment whatsoever,  parliamentary  or  parochial, 
should  be  raised,  assessed,  or  levied  on,  or  be 
payable  by,  the  county  for  or  on  account  of  the 
gaols,  or  any  or  either  of  them  : " — Held,  that 
this  latter  act  exempted  a  county  gaol,  situated 
in  the  town,  from  assessment  to  the  annual 
rate  leviable  by  the  improvement  commissioners. 
B^g.  V.  Kent  {Justices),  2  El.  &  El.  911  ;  29  L.  J., 
M.  C.  191 ;  6  Jur.,  N.  8.  894. 

By  an  act,  passed  for  the  purpose  of  keeping 
the  streets  of  a  town  in  repair  and  lighted,  a  sum 
was  to  be  assessed  upon  all  halls,  gaols,  church- 
yards, &c.,  within  the  town,  "for  every  yard 
running  measure  of  the  length  in  front  of  such 
halls,  gaols,"  &c. : — ^Held,  that,  notwithstanding 
the  4  Geo.  4,  c.  64,  s.  48,  the  county  gaol  was 
liable  to  the  payment  of  the  rate,  and  that  eve^ 
part  of  the  building  which  abutted  on  a  public 
street  was  to  be  included  in  the  measurement. 
Beds  (Justices)  v.  Bedford  (^Commiuioners),  7 
Ex.  668  ;  21  L.  J.,  M.  C.  224. 


Unoocupied  Houses.] — ^By  15  &  16  Vict 


c.  81,  s.  2,  the  basis  or  standard  for  the  county 
rate  is  to  be  founded  and  prepared  according  to 
the  full  and  fair  annual  value  of  the  property 
rateable  to  the  relief  of  the  poor  in  eve^  parish 
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within  the  county  : — Held,  that  unoccupied 
hoofles  capable  of  being  rated  were  to  be  in- 
cluded in  the  valuation.  Beg.  v.  Hammersmith, 
7  W.  R.  524. 


Tenantf  in  Aneient  Demesne.  ]— The  ex- 


emption of  tenants  in  ancient  demesne  from 
parliamentary  taxes  and  tallages  is  limited  to 
taxes  granted  by  parliament  to  the  crown,  and 
does  not  extend  to  local  taxation  levied  under 
the  authority  of  an  act  of  parliament  upon  and 
for  the  benefit  of  particular  portions  of  the  com- 
munity. Tenants  in  ancient  demesne  are  not 
therefore,  as  such,  exempt  from  payment  of 
county  rates.  Beg.  v.  Ayl&tford,  2  El.  &  El.  538  ; 
29  L.  J.,  M.  C.  83  ;  6  Jur.,  N.  S.  297. 

Kode  of  AsseMment  —  Parish  traversed  by 
Canal.] — A  local  act  enacted  that  a  canal  com- 
pany should  be  rated  to  all  parliamentary  and 
parochial  taxes  and  assessments  for  its  lands 
and  buildings,  in  the  same  proportion  as  other 
lands  and  buildings  lying  near  should  be  rated, 
and  as  the  lands  and  buildings  of  the  company 
would  be  rateable  if  they  were  the  property  of 
individuals  in  their  natural  capacity  : — Held, 
that  a  parish  in  Buckinghamshire  was  to  be 
assessed  to  the  county  rate  on  an  estimate  in 
which  the  company's  lands  and  buildings  were 
assessed,  as  directed  by  the  statute.  Beg,  v. 
Ayleslntry-wUh'Walt(m,  9  Q.  B.  261  ;  4  Bailw. 
Cas.  315. 


Equality  of  Bates.]— Where  before  12  Geo. 


2,  0.  29,  the  county  rates  had  been  assessed 
upon  the  entire  district  or  place  of  Hartishead 
with  Clifton  ;  but  the  two  townships  of  H.  and 

C.  separately  maintained  their  own  poor,  and 
were  used  to  contribute  towards  the  county 
rates  in  certain  fixed  proportions  between  them- 
selves ;  yet,  as  that  statute  only  establishes 
the  accustomed  proportions  of  contributions  to 
the  county  rates  as  between  the  entire  districts 
which  were  before  assessed  to  such  rates  within 
the  limits  of  the  respective  counties,  and  docs 
not  meddle  with  the  proportions  which  had  been 
used  to  be  observed  as  between  the  subdivisions 
of  those  districts,  this  case  was  held  to  fall 
Mrithin  the  third  section,  which  provides,  that, 
where  there  is  no  poor-rate  in  the  parish, 
township  or  place  assessed  to  the  county  rates 
(by  which  must  be  understood  no  entire  poor- 
rate  co-extensive  with  the  place  or  district  as- 
sessed to  the  county  rates),  the  county  rates 
shall  be  raised  by  the  petty  constables  in  such 
manner  as  by  law  the  poor-rate  is  to  be  as- 
sessed and  levied,  that  is,  by  an  equal  rate  on 
all  the  inhabitants.  Bex  v.  Torkghire,  \V.  B. 
{Ju4tio€9),  12  East,  117.  And  see  Bex  v.  Amten, 

D.  k  B.,  N.  P.  C.  24. 


IV.     PUBP.OSE  OP  BATES. 

Legal  Proooodings.]— If  a  fine  is  imposed  on  a 
county,  which  the  justices  at  the  sessions  think 
illegal,  they  may  order  the  treasurer  to  defray 
the  expenses  of  litigating  the  question  out  of  the 
county  stock.  Bex  v.  Essex^^'^,  B.  591. 

But  they  cannot  order  the  costs  of  a  prosecu- 
tion for  a  misdemeanor  carried  on  under  the 
direction  of  magistrates  to  be  allowed  out  of  the 
c*-»unty  rat«3.  Brx  v.  YurJtshirej  W.  B.  (Justices), 
7  T.  B.  377. 


Bepayment  of  Loans.] — An  order  of  sessions 
for  assessing  and  levying  a  specific  sum  of  money 
to  enable  a  county  treasurer  to  repay  persons 
who  had  advanced  money  for  county  purposes 
on  the  credit  of  the  county  rates  is  bad  on  the 
face  of  it,  inasmuch  as  it  is  a  rate  to  reimburse, 
which  the  sessions  have  no  authority  to  make. 
Bex  V.  Mifitshire  (Justices),  5  B.  &  A.  761  ;  ID. 
&  B.  470 ;  S,  P.  Bex  v.  Flintshire  (Justices),  2 
D.  &  B.  843. 

Damages  for  Biot— Exemption.] — By  a  local 
act  for  raising  21,000Z.  to  pay  the  damages  re- 
covered of  a  hundred,  for  the  partial  destruction 
of  Nottingham  Castle  by  rioters,  the  justices  of 
the  peace  for  the  county  were  empowered  to 
borrow  the  required  sum  by  mortgage,  or  a  sale 
of  annuities  secured  on  the  proportion  of  the 
county  rate  chargeable  on  the  inhabitants  of  the 
hundred.  By  s.  5,  the  justices  were  required  to 
charge  the  proportion  of  the  county  rate  to  be 
raised  upon  the  inhabitants  of  the  hundred  not 
only  with  the  interest  of  the  money  borrowed, 
but  also  with  the  payment  of  such  further  sum 
as  should  ensure  the  payment  of  the  sum  bor- 
rowed within  seven  years,  or  with  the  payment 
of  such  annuities  for  the  like  period,  as  should  be 
agreed  to  be  paid  or  granted  in  respect  of  any 
part  of  the  money  so  borrowed ;  and  such  sums 
should  be  assessed  and  recovered  on  the  hundred 
in  such  manner  as  county  rates  are  directed  to 
be  assessed  and  recovered  ;  and  should  be  paid 
and  applied  under  the  direction  of  the  justices 
in  discharge  of  the  interest,  and  so  many  of  the 
principal  sums  secured,  or  of  such  annuities,  as 
such  money  would  extend  to  discharge  in  each 
year,  until  the  whole  of  the  money  should  be 
paid.  The  8th  section  provided  a  method  for 
each  parish  to  exempt  itself  from  the  operation 
of  the  act,  by  paying  its  quota  in  the  first  in- 
stance, and  for  that  purpose  directed  the  justices, 
after  ascertaining  the  amount  to  be  borrowed,  to 
specify  and  declare  the  sum  to  be  paid  or  contri- 
buted by  each  parish  as  the  quota  or  share  of  the 
whole  sum  so  ascertained  ;  and  also  to  appoint  a 
day  on  or  before  which  the  churchwardens  or 
overseei-s  of  any  such  parish,  desirous  of  paying 
the  full  amoimt  of  its  quota,  might  pay  the 
same  to  the  person  appointed  as  receiver  under 
the  act ;  and  upon  payment  such  parish  should 
be  discharged  from  all  future  payments  relating 
to  the  integral  sum  whereof  such  quota  should 
have  been  so  paid ;  and  from  the  interest,  and 
from  any  expenses,  &c.  And  s.  9  enabled  the 
churchwardens  and  overseers  to  raise  the  sum  re- 
quired as  the  quota  of  such  parish,  by  loan  on  the 
security  of  their  parochial  rates,  to  be  repaid 
within  seven  years.  In  pursuance  of  s.  8,  the 
justices  fixed  the  quota  of  each  parish  in  the 
hundred.  Four  availed  themselves  of  the  option 
of  paying  their  quota.  The  parish  of  B.,  and 
thirty  more,  did  not ;  and  the  justices  raised  the 
required  sum,  after  allowing  for  these  payments, 
by  granting  annuities  of  3,600Z.  per  annum,  for 
seven  years  : — Held,  that  the  effect  of  ss.  8  and 
9  was  to  exempt  from  the  operation  of  s.  5  those 
parishes  only  who  paid  their  ascertained  quota  ; 
that  the  annuities  granted  by  the  justices  to  pay 
the  remainder  were  to  be  secured  upon  the  por- 
tion of  the  county  rate  raised  upon  the  hundred, 
with  the  exception  of  those  parishes  which  had 
paid  ;  and  that  the  county  rate,  with  those  ex- 
ceptions, was  liable  in  the  aggregate  to  the  in- 
cumbrance, which  was  to  be  raised,  in  addition 
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to  the  ordinary  county  rate,  by  order  k>f  the  jus- 
tices, in  the  same  way  in  all  respects  as  the 
other  county  rate  is  levied.  Walker  v.  Sherwiny 
9  M.  &  W.  266. 

New  Shire  Hall.] — An  act  for  building  a  new 
shire  hall  for  a  county  enacted,  that  when  the 
hall  should  be  completed,  it  should  be  for  ever 
insured,  supported  and  maintained  at  the  ex- 
pense of  the  county  and  town,  in  the  proportions 
following :  that  one-tenth  part  of  the  charges 
should  be  paid  by  the  borough,  and  the  remainder 
by  the  inhabitants  of  the  county  ;  that  it  should 
be  lawful  for  the  county  justices  to  order  the 
hall  to  be  insured,  supported,  maintained  and  re- 
paired as  they  should  think  fit,  and  that  they 
should  and  might  order  the  expenses  of  the  in- 
surance and  repairs  to  be  paid  in  the  proportion 
before  mentioned.  After  the  completion  of  the 
hall,  I,OOOZ.  was,  in  pursuance  of  the  act,  and  of 
an  order  of  county  justices,  expended  in  insuring 
and  supporting  the  hall,  and  a  tenth  part  thereof 
ordered  to  be  paid  by  the  borough,  and  the  re- 
mainder by  the  inhabitants  of  the  county.  Sub- 
sequently, a  further  sum  of  28Z.  2*.  was  ordered 
by  the  county  justices  to  be  laid  out  in  repairing 
the  hall,  and  a  tenth  part  of  that  sum  was  ordered 
to  be  paid  by  the  borough,  and  the  remainder  by 
the  inhabitants  of  the  county  : — Held,  first,  that 
the  borough  was  bound  to  pay  the  proportion  of 
the  l,0O0i.  actually  expended,  although  the 
borough  had  not  been  summoned  to  oppose  the 
order  of  justices,  nor  had  any  notice  that  it  was 
to  be  made.  HiTickley  v.  Stafford  (^Mayor'), 
6  Ex.  279;  20  L.  J.,  Ex.  171. 

Held,  secondly,  that  the  borough  was  bound  to 
pay  the  proportion  of  the  28/  2*.,  although  that 
sum  had  not  been  expended  before  action.    lb. 


V.    COUNTY  TREASURER. 

Security  for  Oflace.]— The  12  Geo.  2,  c.  29,  s.  6, 
does  not  make  the  giving  the  security  a  condition 
precedent  to  a  person's  becoming  treasurer,  or 
being  responsible  or  accountable  to  the  justices, 
but  the  appointment  is  complete  without  such 
security  being  given.  Rex  v,  Patteson^  4  B.  & 
Ad.  9  ;  1  N.  &  M.  612. 

The  condition  of  a  bond,  after  reciting  that  the 
obligor  had  been  nominated  treasurer  and  re- 
ceiver of  the  rates  and  assessments  made  for  the 
county,  upon  giving  security  to  the  clerk  of  the 
peace  for  the  due  and  faithful  execution  of  the 
trusts  reposed  in  him  according  to  12  Geo.  2,  c.  29, 
was,  that  the  obli^r  should,  when  he  was  thereto 
required  by  the  justices  of  the  peace  assembled 
at  quarter  sessions,  or  the  major  part  of  them, 
or  by  any  committee  of  the  magistrates  duly 
appointed  for  that  purpose,  by  any  order  of  the 
court  of  quarter  sessions  now  made  or  hei*eaf  ter 
to  be  made,  well  and  truly  account  for  all  sums 
of  money  received  by  him  by  reason  or  on 
account  of  his  office ;  and  also  should  faithfully 
perform  all  the  trusts  reposed  in  him  by  virtue 
of  the  appointment : — Held,  that,  by  the  con- 
dition of  this  bond,  the  county  treasurer  was 
bound  to  account  for  moneys  received  by  him  in 
discharge  of  duties  imposed  by  the  act  of  par- 
liament passed  subsequentlv  to  12  Geo.  2,  c.  29. 
Farr  v.  Mollis,  9  B.  &  C.  315. 

Payments  by — Allowance  of.] — Where  a  sum 
of  money  not  legally  payable  out  of  county  rates 


was  paid  by  a  county  treasurer  under  an  order  of 
two  justices,  made  under  colour  of  rules  sanc- 
tioned by  the  sessions,  authorizing  them  to  draw 
on  the  treasurer : — Held,  that  the  sessions  pro- 
perly disallowed  such  payment,  and  that  an 
order  of  a  subsequent  sessions,  rescinding  the 
previous  order  and  allowing  the  payment,  was 
bad  on  seveml  grounds.  Beg.  v.  Sanders^  2 
C.  L.  tt.  1689  ;  3  El.  &  Bl.  763  ;  24  L.  J.,  M.  C. 
45  ;  I  Jur.,  N.  S.  86. 

Liability  to  make  Payments — iPolice  Expenses 
—Metropolitan  District.]— Under  27  Geo.  2,  c.  3  ; 
10  Geo.  4,  c.  44  ;  2  &  3  Vict.  c.  47,  and  11  &  12 
Vict.  c.  42,  if  a  prisoner  is  committed  for  trial 
for  felony  to  a  county  gaol  for  an  offence  com- 
mitted in  the  county  within  the  metropolitan 
police  district,  the  committal  being  by  a  county 
magistrate  within  such  county  and  district,  and 
the  warrant  is  delivered  to  a  metropolitan  police 
constable,  a  county  magistrate  may  order  repay- 
ment by  the  county  treasurer  to  the  metropolitan 
police  constable  of  the  expenses  incurred  by  him 
in  conveying  the  prisoner  to  the  gaol,  the 
prisoner  himself  having  no  funds  available  for 
that  purpose  ;  and  the  county  treasurer  is  liable 
to  an  action  if  he  refuses  to  pay  under  such 
order.  Leveriok  v.  Mercery  14  Q,  B.  759  ;  22 
L.  J.,  M.  C.  81. 

So  in  the  case  of  a  committal  for  misdemeanor. 
lb. 

So  in  the  case  of  summary  conviction  and  sen- 
tence of  fine  and  imprisonment  in  default  of  pay- 
ment, and  committal  upon  such  default  by  order, 
under  11  &  12  Vict.  c.  43,  s.  23.     Jb. 

So  in  the  case  of  a  reifland  on  a  charge  of 
felony  or  misdemeanor,  whether  the  prisoner  is 
ultimately  committed  for  trial  or  not.    lb. 

So  where  the  warrant  of  commitment  is  directed 
only  to  the  keeper  of  the  county  gaol.    lb. 

So  where  the  magistrate  who  issues  the  warrant 
is  a  police  magistrate  sitting  in  a  metropolitan 
police  court  under  10  Geo.  4,  c.  44,  and  2  &  3  Vict. 
c.71.    lb. 

So  where  the  magistrate  who  makes  the  order 
on  the  treasurer  is  such  a  police  magistrate.    lb. 

So  where  there  is  no  express  direction  of  the 
warrant.    lb. 

So  where  the  committal  is  for  a  refusal  to  enter 
into  recognizances  to  appear  at  sessions,  and  to 
keep  the  peace  in  the  meantime.    lb. 

So  where  the  committal  is  for  further  examina- 
tion on  a  charge  of  felony  or  misdemeanor,  but 
the  prisoner  is  afterwards  summarily  convicteti 
of  misdemeanor.    lb. 

When  Constable  not  entitled.! — But  where 


a  prisoner  is  remanded  for  examination  and  the 
keeper  of  the  gaol  delivers  such  prisoner  to  a 
constable  to  be  conveyed  before  the  magistrates, 
the  constable  is  not  entitled'  to  be  remunerated 
from  the  county  rate  for  the  expense  of  such  con- 
veyance. Though  he  would  be  so  entitled  if  he 
conveyed  him  before  the  magistrate,  by  order  of 
the  magisti-ate.    lb. 


VI.     PROCEEDINGS. 

1.  Befobe  the  Assessment  Committee. 

Conduct  of  Business.] — All  business  relating 
to  the  assessment,  application,  and  management 
of  the  county  rate,  must  be  transacted  by  the 
justices  in  open  court;  but  no  ratepayer,  or  per- 
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son  not  bciug  a  member  of  the  court,  is  entitled 
in  any  way  to  interfeiie  with  the  exercise  of  the 
jurisdiction  of  the  justices,  in  respect  of  such 
assessment.  Bex  v.  Nottingham  {Justices),  6  N. 
&  51. 160;  3  A.  &  E.500;  1  H.  &  W.  318. 

Power  to  Summon  Witnesses.] — Under  15  & 
16  Vict.  c.  81,  s.  7,  the  committee  has  power  to 
sammon  and  examine  private  persons,  and  to  re- 
quire them  to  produce  any  documents  in  their 
possession  which  are  necessary  to  enable  tiie 
committee  to  ascertain  the  value  of  the  pro- 
perty. Dickson  ▼.  Douhleday,  3  El.  &  BL  501 ; 
30  L.  J.,  M.  C.  99  ;  7  Jnr.,  N.  8.  705  ;  3  L.  T. 
663  :  9  W.  R.  272. 


2.  Production  and  Inspection  op 
Accounts. 

Xandamni  for.] — A  mandamus  will  not  go  to 
inspect  the  accounts  relating  to  county  rates,  on 
an  application  made  to  the  court  of  quarter 
sessions  for  the  inspection,  whilst  the  court  was 
in  actual  discussion  upon  the  accounts.  Rex  v. 
Xottingham  iJusthes),  5  N.  &  M.  160  ;  3  A.  &  E. 
50U  ;  1  H.  &  W.  318. 

A  mandamus  was  granted,  commanding  the 
justices  and  clerk  of  the  peace  of  a  borough  to 
permit  the  attorney,  on  behalf  of  several  persons 
who  contributed  to  the  county  rates,  to  inspect 
and  take  copies  of  the  last  two  rates  made  by  the 
justices,  and  all  orders  made  for  the  expenditure 
of  the  same,  and  the  several  orders  of  sessions 
made  thereon,  and  other  proceedings  and  docu- 
ments relating  thereto.  Rex  v.  Leicester  (Jus- 
tieei),  7  D.  &  R.  370  ;  4  B.  &  C.  891. 

But  before  such  writ  can  be  obtained,  an  appli- 
cation for  such  inspection  must  be  made  to  the 
j  ustices  assembled  at  quarter  sessions.    1  b. 

Who  Entitled  to.]— The  ratepayers  of  a 
county  have  neither  at  common  law  nor  by 
statute  any  right  to  inspect  and  copy  the  bills 
of  charges  of  county  officers,  when  they  are  de- 
posited with  the  clerk  of  the  peace  among  the 
county  records,  in  pursuance  oi  12  Qeo.  2,  c.  29, 
s,  8.  The  right  of  inspection  is  confined  to  the 
justices  of  the  peace  for  the  county.  Rex  v. 
Staffordshire  (Justices),  1  N.  &  P.  260 ;  6  A. 
&  B.  84. 


3.  Appeal. 

TIao  for.] — ^An  appeal  against  a  county  i*ate 
might  be  made  at  anytime  under  55  Geo.  3,  c.  51, 
8.  14,  though  the  rate  was  made  under  a  prior 
local  act,  which  required  the  appeal  to  be  made 
within  a  certain  time.  Rex  v.  Buckinghamshire 
(Justices),  7  B.  &  C.  3;  9  D.  &  R.  777. 

Votico  ol] — It  is  not  necessary  in  a  notice  of 
appeal  against  a  county  rate  to  specify  the 
grounds  of  appeal ;  but,  if  the  appellant  states 
in  his  notice,  as  causes  of  appeal,  matters  which 
are  not  so,  the  court  of  quarter  sessions  ought  to 
adjourn  the  appeal,  if  they  think  the  respondents 
have  been  misled,  or,  otherwise,  to  hear  it.  Rex 
V.  Westmoreland  (Justices),  10  B.  k  C.  226. 

Oromnds  for.] — It  is  no  ground  of  appeal 
against  a  county  rate,  that  individuals  in  one 
parish  are  rated  in  a  higher  proportion  than  in 
another.    Jb, 


In  an  appeal  against  a  county  i-ate,  the  party 
appealing  must,  in  his  notice  of  appeal,  state  that 
he  is  aggrieved,  or  state  that  from  which  it 
follows  of  necessity  that  he  is  so  ;  and  where  a 
notice  of  appeal  against  such  a  rate  stated,  as  the 
ground  of  appeal,  that  the  county  rate  was  un- 
equal and  defective,  inasmuch  as  the  appellant 
parish  was  charged  and  assessed  in  the  rate  at  a 
higher  proportion  of  the  pound  sterling,  accord- 
ing to  the  fair  annual  value  of  the  rateable 
property,  than  the  respondent  parish  ;  and  the 
sessions,  upon  the  hearing  of  the  appeal,  received 
the  evidence  of  surveyors  as  to  the  annual  value 
of  the  rateable  property  of  both  parishes,  and 
amended  the  rate  by  altering  the  assessment 
according  to  the  annual  value  of  the  two  parishes 
according  to  the  evidence  so  taken,  but  leaving 
the  statement  of  the  annual  value  of  the  two  to 
remain  as  before  : — Held,  that  the  sessions  were 
not  warranted  by  the  notice  of  appeal  in  so 
amending  the  rate.  Bex  v.  Blackawton,  10  B.  & 
C.  792. 

Bate  in  Fixed  Proportions— Sight  of  Appeal. 
— A  power  of  appeal  was  given  by  65  Geo.  3,  c. 
51,  B.  14,  against  a  county  rate  made  in  fixed 
proportions,  and  invariably  adopted  for  a  series 
of  years.  Rex  v.  York  (Justices),  2  B.  &  C. 
771. 

Power  to  Vary.] — The  sessions  have  no 

power  to  vary  the  proportion  in  which  the  county 
rate  has  usually  been  assessed  on  the  several 
parishes.  Rex  v.  St.  PauVs,  Covent  Garden, 
Cald.  158. 


D.    OTHER   RATES. 

Highways.]— iS?<^  Way. 
Metropolitan.] — See  Metropolis. 
Coal  Dues.]— iS?0  Coals. 
Sanitary.] — See  Health. 
Water.]— j&tf  Watke. 


RATIFICATION. 

When  Impossible.] — An  act  which  is  illegal 
and  void  is  incapable  of  ratification.  Brook  v. 
Hook,  6  L.  R.,  Ex.  89  ;  40  L.  J.,  Ex.  50  ;  24  L.  T. 
34  ;  19  W.  R.  506. 

A  forged  instrument  cannot  be  ratified  by 
the  person  whose  name  is  forged,  and  he  cannot 
adopt  it  so  as  to  make  himself  liable  thereon. 
lb. 

There  can  be  no  ratification  of  an  invalid 
transaction  where  the  person  performing  the 
supposed  act  of  ratification  has  been  kept,  by 
the  conduct  of  the  party  in  whose  favour  it  is 
made,  unaware  of  the  invalidity  of  the  first 
transaction,  and  has  not,  at  the  time  of  the  sup- 
posed ratification,  the  moans  of  forming  an  in- 
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dependent  judgment.    Saver y  v.  King,  5  H.  L. 
Cas.  627. 


By  Frlneipal  of  Acts  of  Agent] — See  Com 

PANY— PRIITCIPAL  AlO)  AOENT. 

By  Infitnt.j—iS'd^  Infant. 


REGISTRATION. 

REFERENCE. 

See  ARBITRATION  AND  AWARD. 
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RECEIPT. 

I.  Effect   op,  in  Evidence. — See   Evi- 

DENCE. 

II.  Stamping.— iSs^j  Revenue. 


RECEIVER. 

I.  Appointment  and  Duty. — Sde  Pbac- 

TICB. 

II.  Op  Stolen  Propbety.— ^^e  Criminal 
Law. 

III.  In  Winding  vv.—See  Company. 


RECITALS. 

See  DEED  AND  BOND. 


RECOGNIZANCE. 

I.  In  Criminal  Proceedings.— iSp/?  Crim- 
inal Law. 

II.  In  other  Matters. — See  Bail. 


RECORDER. 

See  CORPORATION. 


RECTOR. 

See  ECCLESIASTICAL  LAW. 


REFORMATORIES. 

See  SCHOOLS. 


REFRESHERS. 


See  COSTS. 


REFRESHMENT  HOUSES* 

See  INTOXICATING  LIQUORS. 


REGISTRATION. 

1.  Register  of  Births,  Deaths,  and 
Marriages. 

Appointment  of  Begistrar.] — The  acting  in 
the  office  is  prim^  facie  evidence  of  the  appoint- 
ment as  registrar  of  births  and  deaths,  under 
6  &  7  Will.  4,  c.  86.  Beg.  v.  PHce,  3  P.  &  D. 
421  ;  II  A.  &  E.  727  ;  4  Jur.  291. 

The  appointment  of  a  person  who  is  registrar 
of  births,  deaths,  and  marriages,  as  overseer  of 
the  poor,  is  not  void,  and  in  order  to  render  it  so, 
the  overseer  must  appeal  to  the  Sessions  under 
43  Eliz.  c.  2,  s.  6.  Iteg,  v.  Chester  (Jvetweit'),  4 
Jur.  484. 

In  every  case  of  vacancy  of  the  office  of  super- 
intendent registrar  of  births,  deaths  and  mar- 
riages in  any  union,  the  power  of  filling  up  the 
vacancy  is,  by  6  &  7  Will.  4,  c.  86,  given  to  the 
guardians  ;  and  the  clerk  to  the  guardians  has 
no  right  to  claim  the  appointment  except  in  the 
case  of  the  first  appointment  after  the  act  first 
came  into  operation.  Meg.  v.  Aeason,  2  B.  &  S. 
795  ;  31  L.  J.,  Q.  B.  227  ;  8  Jur.,  N.  8.  841  ;  6 
L.  T.  635  ;  10  W.  R.  691. 

Bntiei  ol] — The  superintendent  registrar  has 
no  power  to  grant  his  certificate  pursuant  to 
6  &  7  Will.  4,  c.  86,  s.  7,  in  cases  where  it  is  pro- 
posed that  the  marriage  shall  take  place  out  of 
his  district,  and  without  licence.  Brady,  Ex 
parte,  8  D.  P.  C.  332  ;  4  Jur.  269. 

The  court  will  not  direct  a  registrar  of  births 
and  deaths  to  erase  the  registry  of  the  birth  of  a 
child,  though  facts  are  deposed  to  shew  that  the 
child  was  supposititious,  and  the  entry  a  fraud, 
and  though  the  application  is  made  by  a  party 
having  a  pecuniair  interest  in  defeating  the 
fraud.  Stanford,  JEx  parte,  1  Q.  B.  886  ;  1  G.  & 
D.  428  ;  9  D.  P.  C.  927. 
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Sridenee  of  Birthi,  iM,]—See  Eyidesce. 
]Iarriagei.]~iS^  Hubbakd  and  Wife. 

2.  Other  Cases. 
Of  Title  Deeds   to   Land.] — See  Deed  and 

BOXD. 

Of  Bull  of  Sale.]— &«  Bills  op  Sale. 

Of  Copyright.] —'S'^^  Coptbioht. 

Of  Paten ta.]—i9e0  Patent. 

Of  Trade  ICarks.]— iSstf  Tbade  Mask. 

Of  Voten.] — See  Election  Law. 

Of  Ships,  and  of  Agreements  for  Sale  of  Ships.] 
— See  Shipping. 

Of  Stocks  and  Shares.]— /S!>6  Company. 

Of  Judgments.] — See  Judgment. 


RELEASE. 

1.  What  Amounts  to. 

a.  CoTenant  not  to  Sue. 
h.  In  other  Cases,  560. 

2.  Construction  and  Operation. 

a.  Recitals,  562. 

b.  Extending  to  yrhaX  Matters,  563. 

c.  Joint  or  Separate  Claims,  569. 

3.  mio  can  Release^  572. 

4.  Contracts  to  OivOy  574. 

5.  Obtained  by  Fraud,  576. 

6.  Pleadings  and  Ecidenee^  576. 

7.  Form  and  Stawjjhig, — See  Deed. 

8.  Setting  A  fide. — See  Deed. 

9.  Composition  Beeds^^See  Bankbuptcy. 
10.  Of  Svkreties. — See  Principal  and  Surety. 

1.  What  Amounts  to. 

a.  Covenant  not  to  Sue. 

For  Limited  Time.] — ^A  coyenant  not  to  sue 
upon  a  simple  contract  debt  for  a  limited  time  is 
not  pleadable  in  bar  of  an  action  for  such  debt. 
Tkimbleby  v.  Barron,  3  M.  &  W.  210. 

Parties.] — A.  covenant  not  to  sue  one  of  twx) 
joint  debtors,  does  not  operate  as  a  release  to  the 
other.  Mutton  v.  JByre,  6  Taunt.  289  ;  1  Marsh. 
603. 

If  the  obligee  of  a  bond  covenants  not  to 
sue  one  of  two  joint  and  several  obligors,  and  if 
he  does,  that  the  deed  of  covenant  may  be 
pleaded  in  bar,  he  may  still  sue  the  other 
obligor.     Bean  v.  iVewhall,  8  T.  R.  168. 

In  an  action  for  a  partnership  debt  a  covenant 
not  to  sue  entered  into  by  one  of  two  of  the 
partners  cannot  be  set  up  as  a  release.  Walmes- 
hury  ▼.  Cooper,  3  P.  &  D.  149  ;  11  A.  &  E.  216. 

Prineipal  and  Surety.] — A  declaration 

stated  that  an  action  had  been  commenced  by 
the  public  officer  of  a  banking  co-partnership 


against  T.  for  the  recovery  of  the  amount  of  a 
bill  of  exchange  drawn  by  him  upon  and  ac- 
cepted by  the  defendant  for  1,250Z. ;  that  while 
the  action  was  pending,  it  was  agreed  between 
the  company,  T.  and  the  defen<Sint,  that  the 
action  should  be  settled  as  follows  :  250Z.  and 
600/.  by  the  promissory  notes  of  T.,  and  500Z. 
by  the  defendant's  promissory  note  at  twelve 
months,  the  defendant  consenting  to  the  com- 
pany appropriating  the  securities  held  by  them 
to  the  payment  of  such  balance,  and  the  defen- 
dant agreeing  to  give  them  a  power  to  sell  the 
properties  mentioned  in  the  securities,  the  com- 
pany to  forego  all  interest  on  receiving  the  three 
notes,  and  to  guarantee  to  give  up  the  bill  sued 
on  and  the  1,000/.  bill  received  on  account  of 
the  said  bill.  The  declaration  averred  that  the 
company  had  performed  all  things  on  their  part 
to  be  performed,  and  had  always  been  ready  and 
willing  to  settle  the  action.  Breach,  that  the 
defendant  did  not  nor  would  give  the  company 
the  promissory  note  for  500/.  nor  the  power  of 
sale.  Plea,  that  the  defendant  entered  into  the 
agreement  jointly  with  M.,  B.  £c  J.,  and  that 
i^ter  breach  of  the  agreement  by  an  indenture 
made  between  the  nominal  plaintiffs  in  this 
action  (one  of  whom  was  the  public  officer  of 
the  company)  of  the  first  port,  the  directors  of 
the  company  of  the  second  part,  the  defendant, 
M.,  B.  and  J.  of  the  third  part,  and  T.  of  the 
fourth  part,  the  public  officer  on  behalf  of  the 
company  did  remise,  release  and  for  ever  dis- 
chai^e  M.,  B.  and  J.  of  and  from  the  action,  and 
all  actions  and  suits,  causes  of  action  and  debts 
whatsoever  without  the  consent  of  the  defen- 
dant, and  thereby  released  the  defendant  from 
the  same  : — Held,  that  the  indenture  set  out  in 
the  plea  did  not  operate  as  a  release,  but  only  as 
a  covenant  not  to  sue.  Henderson  v.  Stohart,  5 
Ex.  99  ;  19  L.  J.,  Ex.  135. 

A.  and  B.  entered  into  a  joint  and  several 
bond,  conditioned  for  payment  of  moneys  due  by 
B.  to  a  bank.  After  the  making  of  the  bond, 
the  bank,  without  the  privity  or  consent  of  B., 
executed  a  deed,  whereby  the  bank  released  B. 
from  all  actions,  &c.,  with  a  proviso  that  nothing 
therein  contained  was  to  extend  to  prevent  the 
bank  from  suing  any  other  person  tluin  B.,  who 
might  1)6  liable  to  make  good  to  the  bank  any 
money  due  from  B.,  or  as  being  jointly  or  sever- 
ally bound  with  B.  in  any  bond,  &c.,  as  if  the 
deed  had  not  been  executed,  it  being  understood 
and  agreed,  that  as  regards  any  such  suits,  the 
deed  should  not  operate  or  be  pleaded  in  bar  or 
as  a  release  : — Held,  first,  that  this  deed  operated 
only  as  a  covenant  not  to  sue  B.,  and  not  as  a 
release.  Price  v.  Barker,  4  El.  &  Bl.  760  ;  3  0. 
L.  R.  927  ;  24  L.  J.,  Q.  B.  130  ;  1  Jur.,  N.  S.  775. 

Held,  secondly,  that  A.  was  not  discharged  by 
the  execution  of  the  deed  without  his  consent ; 
the  effect  of  a  covenant  not  to  sue  the  principal 
debtor  qualified  by  a  reserve  of  the  remedies 
against  a  surety  being  to  allow  the  surety  to  re- 
tain all  his  remedies  over  against  the  principal, 
and  the  covenant  not  to  sue  operating  only  so  far 
as  the  rights  of  the  surety  may  not  be  affected. 
lb. 

By  a  mortgage  deed  the  debtor  covenanted  to 
pay  principal  and  interest,  and  a  surety  cove- 
nanted to  pay  the  interest  in  default.  The 
debtor  afterwards,  by  deed,  assigned  his  property 
to  a  trustee  on  trust  to  sell  and  divide  the  pro- 
ceeds amongst  his  creditors;  the  creditors  re- 
leasing the  debtor  from  the  debts  due  to  them 
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respectively  ;  but  there  was  a  proviso  in  the  deed 
that  nothing  therein  should  affect  any  right  or 
i-emedy  which  any  creditor  might  have  against 
any  other  person  in  respect  of  any  debt  due  by 
the  debtor : — Held,  that  this  deed  only  amounted 
to  a  covenant  not  to  sue  the  debtor,  and  that  the 
surety  was  not  released,  but  that  the  surety 
could  pay  off  the  principal  to  the  creditor  and 
recover  the  amount  from  the  debtor.  Green  v. 
Wynn,  4  L.  R.,  Ch.  204  ;  38  L.  J.,  Ch.  220 ;  20 
L.  T.  131  ;  17  W.  R.  385. 

To  an  action  for  goods  sold  and  delivered,  the 
defendant  pleaded  that  the  causes  of  action  ac- 
crued to  the  plaintiffs  against  himself  and  A.,  6. 
and  C.  jointly,  and  not  otherwise,  and  not  sepa- 
rately against  the  defendant,  and  that  he  and  A., 
B.  and  C.  were  jointly  liable  in  respect  of  the 
causes  of  action,  and  not  otherwise  ;  and  that 
the  plaintiffs  by  deed  released  A.,  B.  and  C.  from 
the  causes  of  action.  Replication,  that  this 
deed  was  a  deed  of  assignment  by  A.,  B.  and  C. 
of  their  estate  and  effects  for  the  benefit  of  their 
creditors,  and  contained  words  purporting,  if 
considered  without  reference  to  any  other  part 
of  the  deed,  to  release  as  in  the  plea  pleaded, 
but  that,  in  another  and  earlier  part  of  the  deed, 
it  was  agreed  and  declared  in  the  words  follow- 
ing, that  is  to  say,  "  that  it  shall  be  lawful  for 
the  creditors  to  execute  these  presents  without 
prejudice  to  any  mortgage,  lien,  or  security 
which  they  may  have  for  their  debts,  or  any  part 
thereof,  or  to  any  claim  against  any  surety  or 
sureties,  or  any  other  person  or  persons  who  may 
be  liable  for  the  payment  thereof ;  "  and  that  all 
the  creditors  who  executed  the  deed,  executed 
the  same  without  prejudice,  as  aforesaid  ;  and  so 
the  plaintiffs  say  that  the  defendant  was  not  re- 
leased, as  in  and  by  the  plea  is  supposed  : — 
Held,  that,  taking  the  plea  and  replication  to- 
gether, the  deed  appeared  to  amount  only  to  a 
covenant  not  to  sue  A.,  B.  and  C,  and  not  to  a 
release  ;  and  consequently  that  the  liability  of 
the  defendant,  whether  joint  only,  or  joint  and 
several,  was  not  thereby  discharged.  Willh  v. 
Dc  Castro,  A  C.  B.,N.  S.  216  ;  27  L.  J.,  C.  P.  243. 

And  see  PBINCIPAL  AND  SUEKTY. 

Parol   Expression    of   Intention.]  —  A.  was 

entitled  to  a  bond  into  which  B.  had  entered 
to  secure  payment  of  a  sum  of  money.  B.  was 
about  to  marry,  and  A.  being  informed  of  that 
fact,  told  him,  "  I  will  not  distress  you  about 
the  bond  ;  I  have  given  it  up  ;  I  shall  never  en- 
force it ;  '*  but  on  being  requested  to  give  up  the 
bond,  she  said,  "  No,  I  will  be  trusted,  but  he 
may  rely  on  my  word."  B.  married.  A.  after- 
wards married,  and  her  husband  and  herself  put 
the  bond  in  suit.  B.  filed  a  bill  in  equity  to 
restrain  their  proceedings,  alleging  that  he  had 
married  on  the  faith  of  the  promises  made  by 
B. : — Held,  that  he  was  not  entitled  to  an  in- 
junction, for  that  what  passed  between  the  par- 
ties was  neither  a  legal  contract  nor  a  misrepre- 
sentation of  facts,  but  only  an  expression  of  an 
intention,  the  performance  of  which  could  not 
be  enforced.  Jorden  v.  Money ^  5  H.  L.  Cas.  185  ; 
23  L.  J.,  Ch.  865. 

Effect  on  Assignee  of  Bond.]  —  A  covenant 
not  to  sue  upon  a  bond  during  the  life  of 
the  obligor ;  and  that  if  any  pei-son,  to  whom 
the  obligee  should  assign  the  bond,  should  re- 
cover the  principal,  the  obligee  would  pay  the 
obligor  during  his  life  interest  on  the  amount  re- 


covered, is  no  bar  to  an  action  by  the  assignee  of 
the  bond  in  the  name  of  the  obligee.  Morley  v. 
Freer,  6  Bing.  547  ;  4  M.  &  P.  305. 

Ck>n8ideration.] — At  the  time  of  executing  a 
bond  to  secure  a  sum  of  money,  the  obligors  pro- 
cured a  letter  from  the  obligee,  stating  his  inten- 
tion not  to  call  in  the  money  within  a  specified 
period,  if  the  interest  was  regularly  paid  : — Held, 
to  be  a  binding  undertaking.  Norton  v.  Wood, 
1  Russ.  &  Mylne,  178. 

A.,  being  indebted  to  B.,  entered  into  an  agree- 
ment, not  under  seal,  for  the  repayment  of  the 
money,  B.  to  hold  a  policy  on  A.'s  life  as  secu- 
rity. B.  died,  and  her  executors  reckoned  the 
debt  among  her  assets,  and  paid  probate  and 
legacy  duty  upon  it.  Communications  took  place 
between  the  debtor  and  the  executors  on  the  one 
hand,  and  the  executors  and  residuaiy  legatees 
on  the  other  hand,  as  to  not  enforcing  the  debt 
upon  payment  by  the  debtor  of  the  probate  and 
legacy  duty  thereon.  The  debtor  did  in  fact  pay 
such  duties,  and  the  executors  withdrew  their 
claim  on  the  policy,  but  neither  was  the  agree- 
ment surrendered  to  A.  nor  cancelled,  nor  was 
any  release  of  his  debt  executed : — Held,  that 
the  communications  amounted  to  an  agreement 
to  release  the  debt,  and  that  the  pajrment  of  the 
duties  was  a  sufficient  consideratioD.  Taylor  v. 
Manners,  1  L.  R.,  Ch.  48  ;  36  L.  J.,  Ch.  128  ;  11 
Jur.,  N.  S.  986  ;  13  L.  T.  388  ;  14  W.  R.  154. 

b.  In  other  Oases. 

By  Appointment  as  Executor.] — B.  borrowed 
1,100/.  from  his  step-mother,  who  lived  in  his 
house,  paying  212/.  10«.  a  quarter  for  board ;  and 
it  was  agreed  that  the  debt  should  be  paid  off 
by  a  deduction  of  100/.  from  each  quarter's  pay- 
.  ment.  Deductions  of  this  amount  were  made 
j  for  two  quarters,  but  on  the  third  quarter-day 
:  the  creditor  refused  to  make  any  further  deduc- 
tion, and  paid  the  full  amount  of  212/.  10^.,  and 
continued  down  to  the  time  of  her  death  (which 
took  place  more  than  four  years  afterwards)  to 
pay  to  B.  the  like  quarterly  sum.  B.  was  ap- 
pointed sole  executor  of  his  step-mother,  and 
proved  the  will : — Held,  that  the  debt  was  gone  ; 
first,  because  the  appointment  of  B.  as  executor 
released  the  debt  at  law,  and  any  claim  in  equity 
was  rebutted  by  evidence  of  a  continuing  in- 
tention on  the  part  of  testatrix  to  give ;  and 
secondly,  because  the  intention  of  the  testatrix 
to  give  B.  the  900/.  was  completed  by  nine  quar- 
terly payments  of  212/.  10«.  each.  Strong  v. 
Bird,  18  L.  R.,  Eq.  315  ;  43  L.  J.,  Ch.  814  ;  30 
L.  T.  745  ;  22  W.  R.  788. 

Beservation  in  Lease.] — By  a  deed  of  even 
date  with  a  lease,  the  lessor  covenanted  that  the 
lessee  should  retain  part  of  each  year's  rent 
until  satisfaction  of  a  debt  due  from  the  lessor 
to  the  lessee  : — Held,  that  though  the  covenant 
might  be  pleaded  at  law  as  a  release  pro  tanto 
of  the  rent,  this  was  only  to  avoid  circuity  of 
action,  and  the  covenant  was  not  for  all  pur- 
poses a  release.  Ledger  v.  Stanton,  2  Johns,  k  H. 
687. 

An  indenture  of  lease  was  made  on  the  28th  of 
January,  1832,  for  a  term  of  ninety-one  years, 
reserving  a  rent,  and  containing  a  covenant  by 
the  lessee  to  execute  specified  improvements 
upon  the  demised  premises  on  or  before  the  Ist 
of  May,  1831,  or  pay  an  additional  rent.    The 
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original  rent  was  regalarly  paid,  and  receipts 
giren  for  it ;  but  the  improvements,  as  specined 
in  the  coYenant,  were  never  made,  while  other 
and  more  expensive  improvements  were  executed 
to  the  probable  knowledge  of  the  lessors ;  and 
the  additional  rent  was  never  demanded  or  paid. 
In  an  action  in  1869  to  recover  twelve  and  a  half 
years'  arrears  of  the  additional  rent : — Held,  that 
it  was  not  misdirection  to  instruct  the  jury,  upon 
the  issues  raised,  that  they  were  at  liberty,  upon 
the  facts,  to  presume  that  a  release  of  the  cove- 
nant bad  been  executed.  Ibnfient  v.  Xeilf  5  Ir.  R., 
C.  L.  418— Ex.  Ch. 

A  jury  may  be  instructed  that  they  are  at 
liberty,  upon  evidence  of  long-continued  non- 
observance,  to  presume  a  release  of  a  covenant, 
where,  consistently  with  the  evidence,  the  re- 
lease to  be  presumed  might  have  been  executed 
before  the  accrual  of  the  breach  complaint  of. 
lb. 

Acknowledgment  in  Deed.]— An  acknowledg- 
ment in  a  deed  by  a  vendor  that  the  purchase- 
money  has  been  paid,  and  that  the  vendor  is 
therewith  fully  satisfied,  amounts  to  a  release. 
Faweus  v.  Porter,  3  C.  &  K.  309. 

Action  for  dividends  sold  and  assigned.  At 
the  trial  it  appeared  that  the  plaintiff  agreed  to 
sell  to  the  defendant  certain  dividends  for  175Z., 
but  after  the  bargain  was  made,  it  was  found 
that  an  order  of  the  Court  of  Chancery  was  ne- 
cessary before  the  dividends  could  be  received 
by  the  defendant,  and  a  dispute  having  arisen  as 
to  which  party  was  to  pay  the  costs  of  obtaining 
this  order,  it  was  agreed  that  the  deed  of  transfer 
should  be  executed,  and  the  question  of  costs 
referred  to  two  solicitors.  The  deed  was  accord- 
ingly executed,  and  125?.  paid  to  the  plaintiff. 
The  deed,  however,  stated,  that  the  whole  pur- 
chase-money was  paid,  and  contained  a  release 
in  the  usual  way: — Held,  that  the  plaintiff 
could  not  recover  the  remainder  of  the  purchase- 
money,  as  the  debt  only  accrued  upon  the  execu- 
tion of  the  deed,  and  at  the  same  time  the  debt 
was  released.  Baker  v.  Heard,  5  Ex.  959  ;  20 
L.  J.,  Ex.  444. 

Compromise  of  Action.] — In  an  action  for  en- 
tering the  plaintiff's  close,  and  carrying  away 
hay,  the  defendants  pleaded,  that  the  trespasses 
were  committed  by  them  jointly  with  C,  and 
that  afterwards  certain  disputes  were  pending 
between  C.  and  the  plaintiff,  concerning  claims 
of  C.  against  the  plaintiff,  in  respect  of  the  farm 
occupied  by  him  under  the  plaintiff,  and  con- 
cerning claims  by  the  plaintiff  against  C.  in 
respect  of  the  causes  of  action  in  the  declaration 
mentioned;  and  that  the  plaintiff  agreed  to  re- 
lease C.  from  all  claims,  and  did  accordingly 
relinquish  all  claims  against  him  in  respect  of 
the  causes  of  action  : — Held,  that  this  plea  was 
sustained  by  proof  of  an  agreement,  whereby 
in  consideration  that  C.  (who  had  been  tenant 
of  a  farm  under  the  plaintiff,  and  had  held  over 
the  same,  under  colour  of  a  claim  for  improve- 
ments) acknowledged  that  he  had  no  claim 
against  the  plaintiff,  the  plaintiff  "  relinquished 
all  claims  against  C.  for  mesne  profits  and  rent, 
or  for  holding  over,"  the  action  being  substan- 
tially an  action  for  mesne  profits.  Hay  v.  Moor- 
kintse,  8  Scott,  156 ;  6  Bing.  N.  C.  62. 

AMigzunent  of  Bemedies.]— To  an  action  by 
indorsees  against  an  indorser  of  a  bill   of  ex- 


change, he  pleaded  a  deed  of  release,  alleged  to 
have  been  executed  by  the  plaintiffs  and  other 
creditors  of  one  Crokat,  a  prior  indorser.  The 
deed  appeared  to  have  been  executed  by  the 
plaintiffs  alone,  and  was  in  form  a  mere  as- 
signment by  the  plaintiffs  to  one  Souter,  of  the 
debt  due  to  them  from  Crokat,  putting  Souter  in 
their  place  with  regard  to  the  remedy  against 
Crokat  on  the  bill,  the  consideration  for  such 
assignment  being  2s,  6d.  in  the  pound  on  the 
amount  of  the  debt : — Held,  that  this  deed  did 
not  sustain  the  plea.  Houlditch  v.  Cavty,  6 
Scott,  209. 


2.  Construction  and  Operation. 

a.   Becitals. 

Bestraint  by.] — General  woixls  in  a  release  are 
to  be  limited  and  restrained  by  the  particular 
words  in  the  recitals.  Boytt  v.  Bluck,  13  C.  B. 
663  ;  22  L.  J.,  C.  P.  173. 

The  defendant  having  given  the  plaintiff  a 
promissory  note  for  40Z.,  in  consideration  that  he 
would  withdraw  an  execution  from  the  premises 
of  the  former,  the  plaintiff  executed  a  general 
release  of  all  suits,  which,  after  reciting  the  agree- 
ment to  withdraw  the  execution,  &c.,  proceeded 
to  state,  "  that  in  pursuance  of  the  agreement, 
and  in  consideration  of  the  said  sum  of  40^.,  being 
now  so  paid,  as  hereinbefore  is  mentioned,  &c. : " — 
Held,  in  an  action  on  a  promissory  note  which 
had  been  dishonoured,  that  the  release  was  no 
bar  to  the  suit,  as  the  general  words  were  quali- 
fied by  the  recital,  which  stated  only  an  agree- 
ment to  pay,  and  not  an  actual  payment  of  the 
40Z.  Lamboume  v.  Cork,  1  D.  &  R.  211  ;  <S.  C, 
nom.  Lampon  v.  Cor  he,  5  B.  &  A.  606. 

In  an  action  on  a  covenant  by  S.  against  J. 
and  another,  a  release  was  pleaded,  which  began 
by  reciting  "that  various  disputes  were  sub- 
sisting between  S.  and  J.,  and  actions  had  been 
brought  by  them  against  each  other,  which  were 
still  depending,  and  that  it  had  been  agreed  be- 
tween them,  that,  in  order  to  put  an  end  thereto, 
J.  should  pay  S.  160Z.,  and  each  should  execute 
a  release  to  the  other  of  all  actions,  causes  of 
action,  and  claims  brought  by  him,  or  which  he 
had  against  the  other  ; "  and  then  proceeded  in 
the  usual  general  words  to  release  all  actions,  &c., 
whatsoever : — Held,  that  the  effect  of  the  general 
words  was  confined  by  the  recital  to  actions  then 
commenced,  and  in  which  S.  was  the  party  on 
one  side,  and  J.  on  the  other,  and  that  it  could 
not  be  pleaded  to  an  action  brought  by  S.  gainst 
J.  and  others  jointly  ;  and  that  parol  evidence 
was  admissible  to  shew,  that,  at  the  time  of  exe- 
cuting the  release,  there  were  mutual  actions 
depending  between  S.  and  J.  for  other  causes 
than  that  of  the  present  suit,  and  for  such  causes 
only.     Simon*  v.  Johnson,  3  B.  &  Ad.  175. 

A  release,  though  unlimited  in  its  t«rms,  held, 
from  the  recitals  and  context,  to  operate  only  as 
to  a  particular  sum  mentioned  in  the  recitals. 
Lindo  V.  Lindo,  1  Beav.  496. 

A  release  contained  in  a  deed,  which  recited 
that  the  defendant  stood  indebted  to  his  creditors 
in  the  several  sums  set  to  their  respective  names, 
and  that  they  had  agreed  to  take  from  the  de- 
fendant 15*.  in  the  pound  upon  the  whole  of 
their  respective  debts,  whereby  the  creditors,  in 
consideration  of  15«.  in  the  pound  paid  to  them 
before  executing  the  release,  each  and  every  of 
them  did  release  the  defendant  from  all  manner 
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of  actions,  debts,  claims,  and  demands  in  law 
and  equity,  which  they  or  any  or  either  had 
against  him,  or  thereafter  could,  should,  or  might 
have,  by  reason  of  any  thing,  from  the  beginning 
of  the  world  to  the  date  of  the  release,  was  held 
to  release  nothing  but  the  respective  debts,  and 
all  actions  and  demands  touching  them ;  for  the 
geaeral  words  of  release  have  i^erence  to  the 
particular  recital,  and  shall  be  governed  by  it. 
Payler  v.  Homsrtham,  4  M.  &  S.  423. 

Therefore,  where  to  an  action  by  the  plaintiffs 
on  the  defendant's  bond,  the  defendant  pleaded 
this  release: — Held,  that  the  plaintiffs,  in  their 
replication,  might  plead  that  the  bond  was  given 
by  the  defendant  with  others,  as  a  security  for 
the  repayment  of  bills  drawn  upon  them  by 
the  defendant,  and  for  moneys  advanced  to  him, 
and  that  the  sum  set  against  their  names  in  the 
release  was  due  to  them  from  the  defendant  on 
the  day  of  the  release  on  his  own  account,  and 
the  moneys  intended  to  be  secured  by  the  bond, 
although  part  was  due  at  the  time  of  executing 
the  release,  were  not,  nor  was  any  part  included 
or  meant  by  them  or  by  the  defendant  to  be  in- 
cluded in  the  sum  set  against  their  names  or  in 
the  release.     lb. 

See  also  Deed  and  Bond. 

b.  Eztendinff  to  what  Uatters. 

Unexpected  Aceession  of  Property  not  in- 
oluded.] — In  consideration  of  certain  payments 
by  an  executrix,  persons  interested  in  the  estate 
gave  a  release  of  all  claims  on  the  estate  to  the 
executrix.  It  was  afterwards  discovered  that 
property  in  which  the  testator  was  entitled  to  a 
share  had  during  his  life  been  sold  at  an  under- 
value. The  executrix  instituted  and  succeeded 
in  a  suit  to  set  the  sale  aside,  and  recovered  a 
large  sum  of  money  as  part  of  the  testator's 
estate : — Held,  that  this  money  was  not  included 
in  the  release,  and  that  the  persons  who  gave 
the  release  were  entitled  to  share  in  the  money 
so  recovered  as  part  of  his  estate.  Hinvhins  v. 
Jaokgon  (2  Mac.  &  G.  372)  distinguished.  Turner 
V.  Turner;  Hall  v.  Turner,  14  Ch.  D.  829  ;  42 
L.  T.  495  ;  28  W.  R.  859  ;  44  J.  P.  734. 

By  a  deed,  reciting  that  all  the  testator's  assets 
save  a  small  sum  retained  to  meet  contingencies, 
and  some  doubtful  debts,  had  been  received  by 
the  executrix  and  applied  in  payment  of  debts, 
and  that  there  remained  only  a  sum  sufficient  to 
pay  part  of  the  legacies,  the  legatees,  in  con- 
sideration of  the  sums  paid  on  account  of  these 
legacies,  released  the  executrix  from  all  claims 
which  they  then  had,  or  thereafter  might  have, 
against  her  as  executrix,  or  against  the  residuary 
estate  : — Held,  that  the  deed  did  not  operate  to 
release  the  right  of  the  legatees  to  be  paid  out 
of  further  assets  which  afterwards  came,  unex- 
pectedly, to  the  hands  of  the  executrix.  Lawe 
V.  Lawe,  8  Ir.  R.,  Eq.  327. 

Purpose  and  Intent.] — A  release  must  be  con- 
strued according  to  the  particular  purpose  and 
intent  for  which  it  was  made  :  as,  where  A.  and 
B.,  being  in  partnership,  and  in  insolvent  cir- 
cumstances, A.  alone  gave  a  general  release  by 
deed  to  the  plaintiffs,  to  whom  himself  and  B. 
were  jointly  indebted,  with  provisions  that  it 
should  not  operate  to  release  or  prejudice  any 
demands  which  the  plaintiff  had  against  B., 
either  separately  or  as  a  partner  with  A.,  on 
the  joint  effects  of  A.  &  B.,  or  either  of  them, 


and  that  they  might  commence  an  action  either 
against  A.  jointly  with  B.,  or  A.  separately,  for 
the  purpose  of  enabling  the  plaintife  to  recover 
payment  from  the  joint  estate  of  A.  and  B.,  or 
from  B.'s  separate  effects ;  and  the  plaintiffs 
brought  an  action  for  money  paid  against  both, 
and  A.,  pleaded  the  release,  on  which  the  plain- 
tiffs set  it  out  in  their  replication,  and  averred 
that  the  action  was  prosecuted  against  both,  for 
the  purpose  of  enabling  the  plaintiffs  to  enforce 
payment  from  A.  and  B.,  either  from  their  joint 
estate,  or  separate  estate  of  B. : — Held,  that  the 
action  was  authorized  by  the  deed.  Solly  v. 
Forbes,  4  Moore,  448  ;  2  B.  &  B.  38. 

Where  the  words  of  a  release,  executed  accord- 
ing to  the  directions  of  an  award,  might  extend 
to  matter  the  parties  did  not  intend  the  arbitra- 
tors to  adjudicate  upon,  and  on  which  they  did 
not  adjudicate,  the  generality  of  the  words  will 
be  restrained  by  the  intention  of  the  parties. 
UpUm  V.  Upton,  1  D.  P.  C.  400. 

Though  a  release  is  general  in  its  terms,  the 
court  will  limit  its  operation  to  matters  contem- 
plated by  the  parties  at  the  time  of  its  execution. 
Lyall  V.  EAwards,  6  H.  &  N.  337  j  30  L.  J.,  Ex. 
193. 

General  words  in  a  release  are  limited  to  those 
matters  which  were  specially  in  the  contempla- 
tion of  the  parties  when  the  release  was  given. 
London  and  South  Western  JRailway  Company 
V.  Blackmore,  4  L.  R.,  H.  L.  610 ;  39  L.  J.,  Ch. 
713  ;  23  L.  T.  604. 

A  release,  general  in  its  terms,  limited  so  as 
not  to  include  a  particular  debt  unknown  to 
exist  at  the  time  of  its  execution  and  not  intended 
to  be  released.     Moore  v.  Westony  25  L.  T.  542. 

In  an  action  by  the  plaintiff  against  the  de- 
fendant for  alleged  breaches  of  covenants  con- 
tained in  their  deed  of  pailncrship,  and  fur 
fraud  alleged  to  have  been  committed  by  the 
defendant  in  obtaining  a  deed  of  dissolution 
thereof ;  it  appeared  that  as  regards  the  breaches 
the  plaintiff  had,  by  the  deed  of  dissolution,  in 
consideration  of  the  defendant  having  given  up 
the  whole  of  the  partnership  assets  to  the  plain- 
tiff, releasee^  the  defendant  from  all  matters  and 
things  whatever  touching  or  concerning  the 
joint  trade,  without  prejudice  nevertheless  to  the 
covenants  and  agreements  in  the  deed  of  disso- 
lution contained :— Held,  that  as  the  release 
could  not  be  separated  from  the  rest  of  the  deed 
of  dissolution,  and  as  the  plaintiff  had  not  dis- 
affirmed, and  was  not  in  a  condition  to  disaffirm 
or  rescind  the  contract,  of  which  the  release 
formed  part,  the  same  was  binding  upon  him. 
i'rquhart  v.  Maepherson,  3  App.  Cas.  831. 

What  Debto.]— To  an  action  for  337Z.  1*.  lOrf. 
the  defendant  pleaded  a  release  generally,  to 
which  the  plaintiff  replied  non  est  factum. 
The  facts  were,  that  the  defendant  being  in- 
debted to  the  plaintiff  in  337Z.  I."*.  .10<f.,  and 
the  plaintiff  being  indebted  to  the  defendant 
in  142/.  9«.  Id.,  an  arrangement  was  made  by 
which  the  defendant  was  to  be  released  on  pay- 
ment of  10*.  in  the  pound  to  his  creditors  by  a 
third  party.  Accordingly,  a  composition  deed 
was  executed  by  the  plaintiff  and  the  other 
creditors,  which  recited  that  the  defendant  was 
indebted  to  the  several  creditore,  parties  thereto, 
in  the  sums  set  opposite  to  their  names  ;  and 
such  creditors,  in  consideration  of  the  covenant 
to  pay  them  10*.  in  the  pound  on  the  amount  of 
their  debts,  released  the  defendant  from  all  debts 
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then  owing  to  them  by  the  defendant.  When 
the  deed  was  executed  by  the  plaintiff,  a  blank 
was  left  for  the  sum  to  be  set  opposite  to  his 
name.  This  blank  was  subsequently  filled  up, 
without  his  knowledge  or  authority,  by  inserting 
in  it  the  full  amount  of  337Z.  Is.  lOd.  due  from 
the  defendant  to  the  plaintiff.  The  jury  found 
that  it  was  the  intention  of  the  parties  that  the 
deed  should  operate  only  on  the  balance  due  by 
the  defendant  to  the  plaintiff,  after  setting  off 
the  cross  debt  due  by  the  plaintiff  to  the  defen- 
dant:—Held,  that  the  effect  of  the  deed  was  to 
release  the  balance  only,  and  not  the- whole 
debt  of  the  337/.  It,  ICkf.,  and  that  the  issue  on 
non  est  factum  ought  to  be  found  for  the  plain- 
tiff. Fazakerly  v.  M'KniglU,  6  El.  &  Bl.  795  ; 
26  L.  J.,  Q.  B.  30  ;  2  Jur.,  N.  8.  1020. 

A  release  can  only  operate  on  an  existing  debt 
or  liability.  Ashton  t.  Free f tun,  2  M.  &  G.  1  ; 
S.  P.,  Hartley  v.  Manton,  5  Q.  B.  247. 

Judgment  Debt] — ^A  debt  of  record  may  be 
discharged  by  a  release  under  seal.  Barker  t. 
St.  Quintin,  12  M.  &  W.  441  ;  1  D.  &  L.  642  ;  13 
L.  J.,  Ex.  144. 

Xridenee  to  Explain.] — A.,  the  mother  of  B., 
having  entered  into  a  bond  on  his  behalf  for 
1 ,000/.,  B.  executed  an  indemnity  bond  of  the 
same  date,  viz.  26th  April,  1800,  in  the  sum  of 
2,000/.  conditioned  for  the  payment  of  1,000/. 
three  months  after  her  decease.  On  the  9th 
February,  1801,  A.  made  a  codicil  to  her  will, 
by  which  she  relinquished  two  debts  due  from 
him,  one  of  1,000/.  and  one  of  600/.,  and  desired 
him  to  be  punctual  in  indemnifying  her  estate 
against  the  1,000/.  bond  of  the  26th  April. 
Three  days  after  the  execution  of  this  codicil,  A. 
executed  a  release  to  B.,  in  which,  after  men-  j 
tioning  a  sum  of  500/.,  for  which  she  had  his  | 
bond,  and  two  sums  of  480/.  and  300/.  due  to  her 
from  B.,  for  which  she  had  receipts,  expressed 
that  she  had  agreed  to  release  B.  from  those 
sums,  *^  and  of  and  from  all  or  any  other  sum  or 
sums  of  money,  claims,  and  demands  thereby 
secured,  or  intended  to  be  secured,  and  all  other 
sum  or  sums  of  money,  claim,  and  demand  what- 
soever ; "  and  released  him  accordingly  from 
those  sums,  and  all  claim  on  account  of  those 
sums,  "or  for  or  on  account  of  any  other  matter, 
cause,  or  thing  whatsoever  :  " — Held,  first,  that 
this  release  did  not  extend  to  the  indemnity 
bond  ;  and,  secondly,  that  no  intrinsic  evidence 
could  be  admitted  to  explain  the  intentions  of  A. 
as  to  the  release.  Butcher  v.  Butcher^  1  N.  R. 
113.    See  Simons  v.  Joknsan,  ante,  col.  562. 

if'«**^^A  as  to  Amount.] — To  an  action  for  re- 
covery of  interest  due  to  the  plaintiff,  on  the 
sale  by  him  to  the  defendant  of  a  policy  of  in- 
surance on  life,  he  pleaded  that,  by  indenture 
between  plaintiff  and  defendant,  the  plaintiff 
released,  exonerated,  and  discharged  the  defen- 
dant of  and  from  all  claim  and  demand  whatso- 
ever for,  upon,  or  in  respect  of  the  purchase  of 
the  policy  ;  and  all  moneys  due  to  the  plaintiff 
in  respect  thereof.  It  appeared  that  the  policy 
was  sold  subject  to  a  condition  that  the  pur- 
chaser should  pay  down  a  deposit  of  20/.  per 
cent.,  and  sign  an  agreement  for  payment  of  the 
remainder  on  the  8th  of  June,  1835  ;  but  should 
tbe  completion  of  the  purchase  be  delayed,  the 
purchaser  was  to  pay  interest  on  the  balance  of 
the  purchase-money,  at  6/.  per  cent,  per  annum, 


from  that  day  until  the  purchase  was  completed. 
The  defendant  did  not  complete  the  purchase 
till  January,  1836,  when  he  paid  the  purchase- 
money  in  full,  with  interest  from  the  8th  of 
June ;  and  an  assignment  of  the  policy,  duly 
executed  by  the  plaintiff,  containing  a  release 
in  the  terms  stated  in  the  plea,  and  having  a 
receipt  for  the  whole  purchase-money  indorsed, 
was  handed  to  the  defendant.  It  was  after- 
wards discovered  that  the  plaintiff's  attorney,  on 
that  occasion,  under-calculated  the  interest  by 
34/. : — Held,  that  the  release  was  a  bar  to  an 
action  for  that  sum.  Harding  v.  Hamhler,  3 
M.  &  W.  279 ;  1  H.  &  H.  48  ;  2  Jur.  305. 

Mistake  as  to  Effisot^Signatiire  in  what 
Charaoter.J  —  Declaration  on  a  guarantee  by 
the  defendant  for  payment  of  goods  supplied 
by  the  plaintiffs  to  J.  Plea,  that  after  J. 
became  indebted  to  the  plaintiffs,  J.  being  also 
indebted  to  other  persons,  by  deed  between  J. 
of  the  first  part,  E.  and  B.  (one  of  the  plain- 
tiffs), trustees,  for  themselves  and  the  rest  of 
the  creditors,  of  the  second  part,  and  the  several 
other  persons  whose  names  and  seals  were 
thereunto  subscribed  and  set,  being  creditors 
of  J.  of  the  third  part,  after  reciting  that  J. 
was  indebted  to  the  parties  thereto  of  the  second 
and  third  parts,  in  tne  several  sums  set  opposite 
to  their  names  in  the  schedule  thereunder  writ- 
ten, which  he  was  unable  to  pay  in  full,  it  was 
witnessed,  that  J.  assigned  all  his  estate  and 
effects  to  the  trustees,  to  pay  rateably  and  with- 
out preference  to  themselves  and  their  partners, 
and  the  parties  thereto  of  the  third  part,  the 
sums  set  opposite  their  names  in  the  schedule, 
and  in  consideration  of  the  assignment,  the  seve- 
ral creditors,  parties  thereto  of  the  second  and 
third  parts,  released  J.  from  all  debts  which 
they  or  their  partners  might  have  against  J.  up 
to  the  date  thereof.  Replication,  that  B.  execu- 
ted the  deed  in  his  character  of  trustee,  and  not 
in  his  character  of  creditor,  and  that  he  did  so 
merely  for  the  purpose  of  declaring  the  trusts  of 
the  deed,  and  not  with  any  intention  of  releasing 
the  debt,  that  he  did  not  sign  or  seal  the  sche- 
dule, nor  was  the  debt  of  the  plaintiffs  contained 
therein,  and  that  if  the  deed  operated  in  law  as 
a  release,  it  was  executed  by  mistake,  and  in 
ignorance  that  such  would  be  its  legal  effect : — 
Held,  first,  that  the  release  being  general  in  its 
terms,  the  execution  of  the  deed  by  B.  operated 
as  an  extinguishment  of  the  debt  due  to  the 
plaintiffs.     Tcede  v.  Johnson,  11  Ex.  840. 

Held,  secondly,  that  the  facts  disclosed  by  the 
replication,  did  not  afford  any  answer  to  the  plea 
on  equitable  grounds.    Ih. 

Action  on  Security  after  Debt  EMeased.] — A., 

the  purser  of  a  mine,  in  order  to  carry  it  on, 
raised  money  by  the  deposit  of  a  promissory 
note  made  in  his  favour  by  seven  of  the  share- 
holders, and  which  tv<*o  other  shareholders  had 
refused  to  sign,  and  applied  the  money  so  raised 
in  paying  the  workmen.  At  a  subsequent  meet- 
ing of  the  shareholders  and  creditors,  an  assign- 
ment of  the  mine,  in  order  to  sell  it,  and  pay  the 
debts,  was  resolved  upon,  and  A.  then  claimed 
to  be  admitted  as  a  creditor  "  for  money  which 
he  had  raised  on  note  of  hand  to  pay  the  work- 
men." A  deed  of  assignment  was  accordingly 
executed,  to  which  all  the  adventurers  were  par- 
ties of  the  first  part,  and  the  several  persons 
whose  names  were  thereunto  subscribed,  *'  w 
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creditors  of  the  several  other  persons  therein 
described  of  the  first  part  as  adventurers,  for 
supplies  to,  and  debts  incurred  by,  them  for  or 
in  respect  of  the  mine,  to  the  amounts  set  oppo- 
site their  respective  names,"  of  the  second  part. 
This  deed,  after  reciting  that  the  shareholders 
had  in  the  prosecution  of  the  mine  incurred 
debts  thereon  with  the  persons  parties  thereto 
of  the  second  part,  contained  a  conveyance  in 
trust  for  those  creditors,  and  a  provision  that  no 
action  should  be  brought  by  any  of  the  persons 
parties  thereto  of  the  second  part  against  all, 
any,  or  either  of  the  persons  parties  thereto  of 
the  first  part,  for  the  recovery  of  any  debts  due 
or  owing  upon  the  mine,  or  in  anywise  relative 
thereto ;  and  that,  if  any  such  action  was 
brought  the  deed  might  be  pleaded  as  a  release. 
A.  executed  the  deed,  the  amount  of  the  note 
and  interest  thereon  being  placed  against  his 
name.  To  an  action  by  A.  upon  the  note  against 
the  seven  persons  who  signed  it,  they  pleaded 
the  deed  as  a  release,  averring  that  A.  signed  it 
as  a  creditor  of  the  parties  thereto  of  the  first 
part,  in  respect  of  the  causes  of  action  in  the 
declaration,  which  allegation  was  traversed  by 
the  replication  :— Held,  that  A.  must  be  held  to 
have  signed  the  deed  in  respect  of  his  claim  for 
the  advance  of  money  raised  upon  the  note  and 
applied  for  the  use  of  the  mine,  and  not  in  re- 
spect of  his  claim  upon  the  note  itself,  which 
therefore  was  not  released,  and  that  conse- 
quently the  plea  was  not  proved.  Lanyim  v. 
Davey,  II  M.  &  W.  218  ;  12  L.  J.,  Ex.  200. 

If  A.  gives  B.,  without  consideration,  a  pro- 
missory note,  to  be  negotiated  by  B.  as  a  security 
for  money,  and  the  indorsee  for  a  valuable  con- 
sideration, without  notice,  releases  B.  from  the 
note,  and  all  claim  and  demand  touching  the 
matters  in  respect  of  which  the  maker's  promises 
were  made,  this  does  not  so  extinguish  the  con- 
sideration of  the  note,  but  the  indorsee  may  still 
recover  against  the  maker.  Car  stairs  v.  Rollet- 
ton,  5  Taunt.  651  ;  2  Marsh.  207. 

To  an  action  on  a  joint  and  several  promissory 
note  against  one  of  the  makers  he  pleaded  a  re- 
lease. The  replication  set  out  the  release,  which 
WHS  contained  in  a  deed  of  assignment  to  a 
trustee  for  the  benefit  of  creditors,  made  prior 
to  the  Bankruptcy  Act  of  1861,  wherein  was 
contained  a  recital  that  the  debtor  was  indebted 
to  his  several  creditors  in  the  sums  set  opposite 
to  their  names  in  the  schedule  thereunder 
written,  and  it  averred  that  the  note  declared  on 
was  not,  nor  was  it  intended  to  be,  included  in 
the  sum  set  opposite  to  the  plaintiffs  name  in 
the  schedule,  or  in  the  release,  and  that  no  pay- 
ment on  account  of  the  note  had  ever  been  made 
to  the  plaintiff  under  the  deed  : — Held,  notwith- 
standing, that  the  effect  of  the  deed  was  to  re- 
lease the  note  declared  on.  Wigens  v.  Pickwick, 
14  L.  T.  521. 

Conditional  or  Absolute.] — The  estate  of  an 
intestate  was  divided  between  the  persons  claim- 
ing to  be  creditors  pari  passu,  and  they  exe- 
cuted a  release  to  the  administratrix  from  all 
claims.  A  creditor  executed  the  deed  in  respect 
of  a  particular  debt,  which  was  stated.  After- 
wards he  made  a  further  claim  against  the  estate 
of  the  administratrix,  who  had  charged  it  with 
the  payment  of  the  intestate's  debts  :— Held, 
that  it  was  banaed  by  the  release.  JBisset  v. 
Burgess,  23  Beav.  278  ;  26  L.  J.,  Ch.  697  ;  2 
Jur.,  N.  S.  1221. 


A  release  of  a  debt  "  in  like  manner  as  if  the 
debtor  had  obtained  a  discharge  in  bankruptcy  " 
is  an  absolute  release,  which,  if  given  without 
the  surety's  consent,  discharges  the  surety. 
Oragoe  or  Gragoe  v.  Jo7i£s,  8  L.  R.,  Ex.  81  ;  42 
L.  J.,  Ex.  68  ;  28  L.  T.  36  ;  21  W.  R.  408. 

A  release  reserving  rights  against  a  surety 
must  be  such  that  the  surety's  right  to  sue  the 
debtor,  if  he  pays  the  debt,  is  retained.     lb. 

Subsequent  Condition.] — There  may  be  a  good 
release  with  a  condition  subsequent.  NewingUm 
V.  7>ry,  5  L.  R.,  C.  P.  607  ;  39  L.  J.,  C.  P.  334  ; 
23  L.  T.  70  ;  18  W.  R.  1 198.  Affirmed,  6  L.  R., 
C.  P.  180  ;  40  L.  J.,  C.  P.  29  ;  23  L.  T.  595  ;  19 
W.  R.  473— Ex.  Ch. 

Therefore  a  plea  of  a  composition  deed  exe- 
cuted according  to  the  Bankruptcy  Act,  1861,  in 
which  the  creditors  released  the  debtor  from 
their  respective  debts,  is  a  valid  answer  to  an 
action  for  any  such  debt,  although  the  release  is 
made  subject  to  be  avoided  by  non-payment  of 
the  composition  on  a  subsequent  day.    lb. 

Where  such  deed  is  made  after  action,  and  the 
plea  therefore  is  to  the  further  maintenance,  the 
plaintiff  may  reply  that  the  release  had  become 
avoided  by  non-payment  of  the  composition, 
after  the  plea  has  been  pleaded.    lb. 

A  release  from  suits  may  be  made  subject  to  a 
condition  subsequent,  so  that  if  such  condition 
subsequent  is  not  complied  with,  the  release  will 
be  void,  and  the  suits  may  proceed.  Hall  v. 
L(iy,  10  L.  R.,  C.  P.  154 ;  44  L  J.,  C.  P.  89  ;  31 
L.  T.  727  ;  23  W.  R.  393. 

As  to  Strangers.] — A  deed  inter  partes  cannot 
operate  as  a  release  to  strangers ;  therefore,  a 
charterparty  between  A.  and  B.  in  consideration 
of  a  former  charterparty  between  A.  and  C, 
which  former  charterparty  in  consideration 
of  the  freight  B.  was  to  pay,  was  thereby  de- 
clared null  and  void,  A.  agreeing  to  cancel  the 
first  in  consideration  of  the  second,  and  C.  being 
thereby  acquitted  of  all  claims  which  A.  might 
have  against  him  in  virtue  of  the  first  chailer- 
party,  does  not  operate  as  a  release  from  A.  to  G. 
of  the  first  charterparty.  Storer  v.  Gordon,  3 
M.  &  S.  308. 

Void  or  Voidable.] — A  deed  of  inspectorship 
and  composition  made  between  a  debtor  and  his 
creditors  in  Great  Britain  contained  a  covenant 
that  in  a  certain  event  the  debtor  would,  if  re- 
quired by  the  inspector,  assign  all  his  property 
to  the  inspector  for  the  benefit  of  the  creditors  ; 
that  upon  such  assignment  the  inspector  should 
give  a  certificate  that  the  debtor  had  so  assigned, 
and  that  thereupon  the  debtor  should  be  re- 
leased from  his  debts.  The  deed  contained  a 
proviso  that  it  should  "  cease,  determine,  and  be 
void  "if  all  the  creditors  in  Great  Britain  to  a 
certain  amount  did  not  execute  it  within  six 
months  from  its  date.  The  debtor  was  duly  re- 
quired by  the  inspector  to  execute  an  assignment, 
and  did  so,  and  received  a  certificate  : — Held, 
that  the  deed  was  not  void,  but  voidable  only  ; 
that  the  release  constituted  a  good  defence 
against  a  creditor  who  had  executed  the  deed, 
and  who,  having  had  notice  that  all  the  creditors 
had  not  signed  the  deed,  had  endeavoured  to  ob- 
tain payment  of  a  dividend  out  of  the  property 
assigned  to  the  inspector.  Dunn  v.  Wym/zn,  51 
L.  J.,  Q.  B.  623. 

Semble,  the  proviso  was  inserted  in  the  deotl 
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for  the  benefit  of  the  debtor,  and  a  ci*editor  who 
had  executed  could  not  take  advantage  of  it.    I  h. 

c.  Joint  or  Separate  Olaims. 

Co-Bebton.] — M.  &  H.  who  were  partners, 
were  jointly  liable  to  G.  on  a  bill  of  exchange 
accepted  by  them  for  goods  sold  to  them  by  him. 
They  dissolved  i^aitnership,  and  after  their  ac- 
ceptance had  been  dishonoured ,  H.  filed  a  peti- 
tion for  liquidation  by  arrangement,  and  a  com- 
p4)8ition  was  accepted  by  his  creditora  and  duly 
paid  ;  B.,  to  whom  G.  had  indoi-sed  the  bill, 
proving  under  the  liquidation,  and  receiving  the 
composition.  G.  himself  afterwards  filed  a  peti- 
tion for  liquidation  by  arrangement,  and  a  com- 
position was  agreed  to  and  paid,  the  trustee  being 
authorized  by  the  creditors  to  transfer  to  G.  the 
debts  which  were  set  forth  in  a  schedule  annexed, 
but  which  did  not  include  the  liability  of  M.  in 
rospect  of  the  acceptances  given  by  him  and  H. ; 
the  reason  for  such  omission  being  that  B.  w^as 
at  that  time  the  holder  of  the  bill,  and  the  debt 
was  considered  by  the  trustee  of  G.'s  estate  of 
no  value,  and  not  from  any  intention  of  reserv- 
ing to  the  trustee  any  right  in  respect  of  it.  The 
bill  was  afterwards  given  by  B.  to  G.,  and  in  an 
action  against  G.  by  M.  for  a  debt  due  to  him 
separately,  G.  set  off  what  was  due  to  him  on  the 
acceptance  of  M.  &  H.  : — Held,  that  the  dis- 
charge of  H.  under  the  liquidation  by  composi- 
tion under  the  Bankruptcy  Act,  1869,  did  not 
release  M.,  but  left  him  liable  to  G.,  who,  whether 
the  right  to  sue  for  it  was  legally  in  him  or  in 
his  trustee  in  trust  for  him,  might  maintain  an 
equitable  plea  of  set-off.  M'Crrath  v.  Oray^  and 
Gray  v.  APGrath,  9  L.  R..  C.  P.  216  ;  43  L.  J., 
C\  P.  63  ;  30  I..  T.  16  ;  22  W.  R.  409. 

Joint  Debtors.]  —A  bank  proved  in  the  liquida- 
tion of  A.  for  a  debt  of  5,600Z.,  which  they 
claimed  from  him,  and  afterwards  sued  for  the 
same  debt  S.,  who  had  given  them  a  guarantee 
of  1,000Z.  on  behalf  of  A.i  and  whom  they  al- 
leged to  have  been  a  partner  with  A.  S.  denied 
the  partnership,  and  ultimately  a  compromise 
was  entered  into  between  him  and  the  bank,  by 
which  the  bank  was  to  receive  2,800/.  in  satis- 
faction of  their  claim  against  him  and  against 
another  fjerson  who  had  given  another  guarantee 
on  behalf  of  A.  The  guarantee  of  S.  was  given 
up  to  him,  with  a  receipt  indorsed  upon  it  by  the 
bank,  expressed  to  be  for  1,000/.,  "  in  payment 
and  discharge  of  the  within  guarantee,  and  also 
of  all  claims  against  him  in  reference  to  or  in 
connexion  with  "  A.'s  firm  : — Held,  that  assum- 
ing S.  to  have  been  a  partner  with  A.,  this  re- 
ceipt did  not  operate  as  a  release  of  S.,  and  con- 
sequently that  the  bank  was  entitled  to  maintain 
their  proof.  Goody  Ex  jyarte.  Arm  it  age,  In  ?r, 
5  Ch.  D.  46  ;  46  L.  J.,  Bk.  65  ;  36  L.  T.  338  ;  26 
W.  R.  422— C.  A. 

The  rule  that  a  release  of  one  joint  debtor 
oi^erates  to  release  the  other  is  founded  upon  the 
fact  that  the  second  would,  if  he  was  sued  by 
the  creditor,  have  a  right  to  enforce  contribution 
from  the  first.  The  rule,  therefore,  does  not 
apply  to  a  release  of  a  merely  ostensible  partner, 
between  whom  and  the  person  with  whom  he 
ha.s  held  himself  out  to  be  a  partner,  no  such 
right  of  contribution  exists.  8,  C.^  5  Ch.  D. 
46  ;  46  L.  J.,  Bk.  65  ;  35  L.  T.  564  ;  25  W.  R.  83. 

A  release  to  one  of  two  joint  acceptors  enures 
to  discbarge  both.    Rex  v.  Bayley,  1  C.  &  P.  435. 


Where  three  persons  entered  into  a  joint  bond, 
and  it  did  not  appear  either  on  the  bond  or  by 
the  condition,  that  two  of  them  were  sureties  for 
the  other : — Held,  that  a  release  given  by  the 
obligee  to  the  representative  of  one  of  the  de- 
ceased obligors  was  no  answer  to  an  action 
against  the  surviving  obligors.  Ashhee  v.  Pid- 
duck,  1  M.  &  W.  564. 

Where  Separate  Debts.]  —  A  testator  be- 
queathed all  debts  and  sums  of  money  which 
should  at  the  time  of  his  death  be  due  to  him  by 
B.,  unto  B.,  his  executors,  administrators,  and 
assigrus,  for  his  and  their  own  use  and  benefit, 
and  he  directed  his  trustees  to  deliver  up  to  B., 
his  executors,  administrators,  or  assigns,  all 
securities  which  he  should  at  the  time  of  his 
death  hold  for  such  debts  and  sums  of  money, 
and  also,  when  required  by  B.,  his  executors,  ad- 
ministrators, or  assigns,  to  execute  to  him  or 
them  a  release  from  all  such  debts  and  sums  of 
money.  At  the  date  of  the  will  and  of  the  testa- 
tor's death,  B.  owed  the  testator  a  debt  of  50/., 
and  he  and  his  partner  owed  the  testator  2,600/. ; 
which  the  latter  had  lent  to  the  firm,  and  for 
which  B.  and  his  partner  had  given  the  testator 
their  joint  and  several  promissory  notes.  B.  and 
his  partner  having  filed  a  liquidation  petition, 
the  executors  claimed  to  prove  in  the  liquida- 
tion for  the  2,600/. : — Held,  that  as  there  was 
a  separate  debt  due  from  B.  to  which  the  re- 
lease could  apply,  it  could  not  be  extended  to 
the  partnership  debt,  and  that  the  executors' 
proof  must  be  admitted.  Kirh^  Ex  part(\ 
Bennett  and  Glave^  In  re,  5  Ch.  D.  800  ;  46 
L.  J.,  Bk.  101  ;  36  L.  T.  431  ;  25  W.  R.  598— 
C.  A. 

The  defendant  and  N.  gave  the  plaintiff  their 
joint  and  several  promissory  note  to  secure  a 
separate  debt  due  from  each  of  them.  The 
plaintiff  afterwards  executed  a  deed  of  release 
to  N. : — Held,  that  although  this  release  dis- 
charged both  as  to  the  note,  it  did  not  enure  to 
the  discharge  of  the  separate  debt  of  the  defen- 
dant. Cock^  V.  Nashj  4  M.  &  Scott,  162  ;  9  Bing. 
341. 

To  an  action  by  a  banking  company,  on  a 
guarantee  given  by  the  defendant  to  secure  ad- 
vances made  by  the  company  to  M.,  M.  and  B., 
carrying  on  business  under  the  name  of  M.  &  Co., 
the  defendant  pleaded,  that  by  deed  between 
M.,  M.,  L.  and  B.,  of  the  first  part,  W.,  H.  and  ()., 
\  of  the  second  part,  and  the  several  persons  or 
partnership  firms  who  should  execute  the  deed 
being  creditors  of  M.,  M.,  L.  and  B.,  of  the  third 
part,  H.  being  a  member  and  partner  in  tht3 
banking  company,  released  M.,  M.,  L.  and  B. 
from  all  actions,  debts,  &c.  The  defendant,  in 
support  of  his  plea,  gave  in  evidence  a  composi- 
tion deed  made  between  M.,  M.,  L.  and  B.,  of  the 
first  part,  W.,  H.  and  O.,  of  the  second  part,  and 
the  several  persons  or  partnership  firms  being 
creditors  of  M.,  M.,  L.  and  B.,  who  should  have 
executed  or  who  should  execute  the  composition 
deed,  of  the  third  part.  The  deed,  after  reciting 
that  M.,  M.,  L.  and  B.  were  indebted  to  W.,  H. 
and  0.,  and  to  the  several  parties  to  the  deed  of 
the  third  part,  and  being  unable  to  pay  their 
debts,  had  conveyed  all  their  property  to  W.,  H. 
and  O.,  in  trust  for  payment  of  their  debts, 
stated,  that  in  consideration  thereof,  each  of  the 
creditors  parties  to  the  deed  of  the  second  and 
third  parts,  did  for  themselves,  their  heirs,  exe- 
cutors, &c.,  and  partncra,  release  M.,  M.,  L.  and 
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B.  from  all  actions,  debts,  demands,  &c.  At  the 
date  of  this  release,  a  separate  debt  of  21,  lbs. 
was  due  from  M.  to  H.,  and  H.,  at  the  date  of  the 
release,  was  a  shareholder  in  the  banking  com- 
pany. H.  execated  the  deed  in  his  own  name  : 
— Held,  that  the  plea  was  not  proved,  the  release 
from  M.,  M.,  L.  and  B.  not  including  the  debt 
due  from  M.  &  Co.  to  the  banking  company,  but 
applying  only  to  debts  due  to  such  partnership 
firms  as  should  execute  the  deed  of  the  third 
part.  Bain  v.  Cooper,  9  M.  &  W.  701 ;  11  L.  J., 
Ex.  325. 

An  action  was  brought  by  the  plaintiff  against 
the  defendant  to  recover  the  rent  of  property 
which  had  originally  belonged  to  R.  A  claim 
being  made  by  the  executors  of  M.  (the  father  of 
the  plaintiff)  to  the  rent,  an  issue  under  the 
Interpleader  Act  was  directed  (in  which  the 
executors  were  plaintiffs,  and  the  present  plain- 
tiff defendant),  to  try  the  right  to  the  rent.  A 
verdict  was  obtained  by  the  executors,  and  a  deed 
was  subsequently  executed  by  the  plaintiff,  of  the 
first  part,  the  children  of  M.,  of  the  second  part, 
and  the  executors,  of  the  third  part,  whereby, 
after  vaiious  recitals,  in  none  of  which  any  re- 
ference was  made  to  the  issue,  the  plaintiff 
released  the  parties  of  the  second  and  third  parts 
from  all  costs  incurred  by  them,  and  all  claims 
and  demands  in  respect  of  certain  transactions 
therein  mentioned ;  but  there  was  a  proviso  in 
the  release,  that  it  should  not  extend  to  or  affect, 
or  in  any  manner  prejudice,  the  rights  or  title 
which  the  plaintiff  claimed  in  the  estate  or 
effects  of  R.,  or  any  costs,  charges  or  expenses 
incurred  by  the  plaintiff  in  relation  thereto.  The 
parties  of  the  second  and  third  parts,  in  turn, 
also  released  the  plaintiff  from  all  costs,  charges 
or  expenses  which  they,  or  either  of  them, 
might  have  incurred  in  and  about  all  the  matters 
therein  particularly  mentioned,  and  also  of  and 
from  all  claims  and  demands  which  the  parties 
of  the  second  and  third  parts  might  have  or  claim 
against  the  plaintiff  on  account  of  any  transac- 
tion which  might  have  taken  place  between  them 
or  any  or  either  of  them  : — Held,  that  the  costs 
of  the  interpleader  issue  were  not  included  in  the 
release  given  to  the  plaintiff ;  that  the  release 
extended  only  to  joint  claims  which  the  parties 
of  the  second  and  third  parts  had  agaiust  the 
plaintiff,  and  not  to  a  claim  which  those  of  the 
third  part  alone  had  against  him.  Major  v. 
SalUbvry,  2  D.  &  L.  763 ;  14  L.  J.,  Q.  B.  118  ;  9 
Jur.  623. 

Reseryation  of  Rights.] — When  a  release  is 
given  to  one  of  two  partners,  with  a  proviso  that 
it  shall  not  prejudice  the  claims  of  the  releasor 
against  the  other  partner,  it  only  operates  in 
favour  of  the  partner  to  whom  it  is  given.  Solly 
Y.  Forbegy  2  B.  &  B.  38  ;  4  Moore,  448. 

A  release  to  one  of  two  sureties  who  had  en- 
tered into  a  joint  and  several  covenant  to  pay  an 
annuity,  in  default  of  payment  by  the  grantor, 
was  accompanied  by  a  proviso,  that  such  release 
should  not  prejudice  the  right  of  the  grantee  to 
enforce  its  payment  against  the  grantor  and  the 
other  surety,  or  either  of  them  : — Held,  that  the 
proviso  restrained  the  operation  of  the  release, 
and  that  the  liability  of  the  co-surety  was  not 
affected  by  such  release.  Thompson  v.  LacJi^  3 
C.  B.  540  ;  16  L.  J.,  C.  P.  76  ;  S.  P.,  Kearsley  v. 
Cole,  16  M.  &  W.  128  ;  16  L.  J.,  Ex.  115. 


Parol   Evidenco.]  —  To   a   declariitiou 


against  a  maker  of  a  note,  he  pleaded,  that  the 
note  was  a  joint  and  several  note  of  his  and  A., 
and  that  A.  had  been  released.  Replication, 
that  A.  had  been  so  released  at  the  defendant's 
request,  and  that  the  defendant,  in  considera- 
tion of  such  release  at  his  request,  ratified  the 
promise  in  the  declaration,  and  promised  that  he 
would  remain  liable  on  the  note,  as  if  there  had 
been  no  such  release  : — Held,  that  the  replica- 
tion, setting  up  a  parol  contract  to  avoid  the 
release,  was  bad.  Brooks  v.  Stuart,  1  P.  &  D. 
615  ;  9  A.  &  E.  854. 

3.  Who  can  Release. 

Nominal  Parties.] — Where  a  lessor,  with  the 
permission  of  a  bailiff,  who  had  made  for  her  a 
distress  for  rent,  commenced  in  the  bailiffs  name 
an  action  against  the  sheriff  for  taking  insuffi- 
cient pledges,  and  the  bailiff  afterwards,  without 
the  lessor's  privity,  released  the  sheriff,  the  court 
set  aside  the  release,  and  a  plea  thereof  puis 
darrein  continuance.  Hwh'y  v.  Burt,  7  Taunt. 
48. 

If  a  person  who  is  sued  by  a  landlord,  in  the 
name  of  his  tenant,  procures  a  release  from  the 
nominal  plaintiff,  the  court  will  order  the  release 
to  be  delivered  up,  and  permit  the  landlord  to 
proceed.    Payne  v.  Rogers,  1  Dougl.  407. 

Co-Contractors  —  Frand.]  —  Where  there  are 
several  plaintiffs,  and  one  fraudulently  gives  a 
release  to  prejudice  the  real  plaintiff,  and  that 
release  is  pleaded,  the  court  will  set  aside  that 
plea,  and  order  the  release  given  to  be  delivered 
up  to  be  cancelled.    Barker  v.  Biefiardson,  1  Y. 

6  J.  362. 

If  one  of  two  plaintiffs  releases  a  defendant 
after  action  without  the  consent  of  the  other,  the 
court  will  not  set  aside  such  release,  unless  fraud 
is  clearly  established.  Artan  v.  Booth,  4  Moore, 
192. 

To  induce  the  court,  on  a  summary  application 
to  set  aside  a  plea  of  a  release  by  one  of  two  co- 
plaintiffs,  it  must  be  clearly  shown  that  the  re- 
lease had  been  obtained  by  fraud  between  the 
releasor  and  the  defendant.     Ci'ook  v.  Stephe^ns, 

7  Scott,  848  ;  5  Bing.  N.  G.  688  ;  S.  P.,  Wild  v. 
Williunis,  6  M.  &  W.  490. 

Fraud  upon  the  releasor  is  not  a  ground  for 
setting  aside  the  plea,  since  that  may  be  replied. 
lb. 

Upon  a  very  strong  case  of  fraud,  not  other- 
wise, the  court  will  control  the  legal  power  of  a 
co-plaintiff  to  release  puis  darrein  continuance. 
Jon^s  v.  Ilerbert,  7  Taunt.  421. 

To  a  plea  that  the  plaintiff  had  released  one  of 
two  joint  obligors,  the  plaintiff  replied  that  the 
release  was  given  with  an  undertaking  on  the 
part  of  the  other  obligor,  that  the  release  should 
not  operate  in  his  discharge  : — Held  ill.  Cocks 
V,  Isa^h,  9  Bing.  341 ;  4  M.  &  Scott,  162.  See 
Brookes  v.  Stuart,  1  P.  &  D.  615  ;  9  A.  &  E.  854. 

Assignees.] — ^Where  one  of  several  assignees  of 
a  bankrupt  releases  the  cause  of  action,  and  the 
release  is  pleaded,  the  court  will  set  aside  the 
plea,  suspicion  being  thrown  on  the  defendant's 
conduct  in  the  transaction,  the  co-plaintiffs  in- 
demnifying the  plaintiff,  who  had  given  the  re- 
lease, against  costs.  Johnson  v.  Holdsworth,  4 
D.  P.  C.  63. 

Where  a  release  by  the  obligee  of  a  bond  was 
[ilrarlcd  to  an  action  by  his  assignee  agaiust  the 
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obligor  in  the  name  of  the  obligee :— Held,  that 
the  special  ciicnmstanoes  under  which  the  re- 
lease was  g^ven,  and  that  it  was  obtained  by 
f  raad,  might  be  replied  to  avoid  the  release. 
Craib  y.  DAeth,  7  T.  R.  670,  b  ;   1  B.  &  P.  448,  n. 

Bxeenton.] — ^Where  an  action  was  brought  by 
two  as  executors,  the  court  refused  to  set  aside 
a  plea  of  release  given  by  one.  Anon.^  1  Chit. 
391,  n. 

And  where  an  action  was  brought  by  two  out 
of  four  executors,  and  the  two  who  were  not 
joined  in  the  action  released  puis  darrein  con- 
tinuance, the  court  refused  to  set  aside  the  plea, 
the  plaintiff  having  failed  to  make  out  a  case  of 
fraud.  Herbert  v.  Pi^ott,  2  C.  &  M.  384  ;  4  Tyr. 
285  :  2  D.  P.  C.  392. 

Where  husband  and  wife  lived  separately 
under  a  deed,  by  which  he  stipulated  that  she 
should  enjoy  as  her  separate  property  all  effects, 
&c.  which  she  might  acquire,  and  that  he  would 
not  do  any  act  to  impede  the  operation  of  that 
deed  ;  and  the  wife  having  as  execatrix  com- 
menced an  action  on  a  promissory  note  against 
the  defendant,  in  the  names  of  her  husband  and 
herself,  and  the  husband  released  the  debt, 
which  release  was  pleaded  puis  darrein  con- 
tinuance :  the  court  ordered  such  plea  to  be 
taken  off  the  record,  and  the  release  to  be  given 
np  to  be  cancelled.  Innell  v.  Newman,  4  B.  & 
A.  419. 

Fartnen.] — ^A  declaration  on  a  policy  of  in- 
surance on  goods  on  board  a  ship,  at  the  suit  of 
D.  W.  and  A.  W.,  alleged  that  the  policy  was 
made  by  them  as  well  in  their  own  name  as  for 
and  in  the  name  of  every  other  person  to  whom 
the  same  did  appertain  ;  and  it  averred  that  Z. 
and  the  plaintiff  A.  W.,  or  one  of  them,  were  or 
was,  then  and  thenceforth  until  the  loss,  in- 
terested in  the  goods.  The  defendant  pleaded  a 
release  by  D.  W.  for  himself  and  his  partner  A. 
W. : — Held,  that  the  plea  was  a  good  answer  to 
the  action.     WUkiiuan  v.  LindOj  7  M.  &  W.  81. 

Where  two  plainti^  (as  partners)  instructed 
their  attorney  to  proceed  to  trial  in  an  action 
broaght  by  them  against  the  defendant  for  mis- 
representation as  to  their  solvency,  and  a  few 
days  before  the  trial,  one  of  them  gave  a  release 
to  the  defendant,  without  the  knowledge  of  or 
communication  with  such  attorney,  the  court  re- 
fused to  interfere.  Furnival  v.  Weston^  7  Moore, 
356, 

A  partner  sued  in  equity  for  a  money  demand, 
alleged  by  his  bill  that  his  co-partner  had  re- 
leased the  debt,  which  was  still  due  to  the  part- 
nership : — Held,  that  the  release  created  such  a 
difficulty  in  suing  at  law  for  the  debt,  that  the 
bill  was  not  demurrable  for  want  of  equity. 
Pierey  v.  Fynney,  12  L.  B.,  Eq.  69  ;  40  L.  J.,  Ch. 
404  ;  19  W.  k  710. 

In  an  action  for  a  partnership  debt,  a  cove- 
nant not  to  sue  entered  into  by  one  only  of  the 
partners  cannot  be  set  up  as  a  release.  Walmef- 
ley  V.  Cooper,  3  P.  &  D.  149  ;  11  A.  &  E.  216. 

Trustees.] — A  plea  puis  darrein  continuance 
of  a  release  by  one  of  several  plaintiffs  was  set 
aside  without  costs,  on  the  tenns  of  an  indem- 
nity being  given  to  the  plaintiff  who  had  re- 
leased the  action,  although  the  consent  of  such 
plaintiff  had  not  been  obtained  before  the  action 
was  brought,  it  appearing  that  no  consideration 
had  been  given  for  the  release,  and  that  the 


plaintiffs  sued  as  trustees  for  the  creditors  of  an 
insolvent  person.  Mount  Stephen,  v.  Brooke,  1 
Chit.  390. 

A  general  I'elease  given  by  a  trustee,  in  fraud 
of  his  trust,  is  void  :  where,  therefore,  a  testator 
bequeathed  premises  to  a  trustee,  to  receive  the 
rents  for  the  benefit  of  his  children,  and  gave 
him  power  to  demise  the  same  for  a  term,  which 
he  did,  and  received  the  rents,  but  did  not  apply 
them  to  the  purposes  of  the  trust ;  on  which  a 
bill  in  equity  was  filed  against  him,  by  one  of 
the  parties  beneficially  interested  under  the  will, 
and  a  receiver  was  appointed,  who  sued  the 
lessees  in  the  name  of  the  trustee  for  nonpay- 
ment of  rent,  and  they  pleaded  a  release,  exe- 
cuted to  them  by  the  trustee  pending  the  suit, 
the  court  ordered  the  plea  to  be  set  aside,  and 
the  release  to  be  delivered  up  to  be  cancelled. 
Manning  v.  Cox^  7  Moore,  617. 

Pauper  Litigants.]— A  plaintiff  suing  in  formft 
pauperis  may  execute  a  release  of  the  cause  of 
action  to  the  defendant  without  the  consent  or 
knowledge  of  his  attorney,  if  it  is  done  bon&  fide 
with  a  view  to  settle  the  action,  and  not  from 
any  intention  to  deprive  the  attorney  of  his 
costs.  Jofies  V.  Bonner,  5  D.  &  L.  718  ;  2  Ex. 
230  ;  17  L.  J.,  Ex.  343. 

4.  CoNTEACTS  TO  Give. 

Extent  of.] — The  defendant  agreed  to  pay  to 
the  plaintiff  within  two  months  1,500/.,  and,  in 
consideration  thereof,  the  plaintiff  agreed  to 
deliver  up  all  securities  in  his  possession,  under 
which  he  claimed  any  debt  against  the  estate  of 
W.  deceased,  to  execute  a  general  release  of  all 
claims  on  the  estate  of  W.  for  matters  between 
the  plaintiff  and  W.  to  the  day  of  his  decease, 
and  between  the  trustees  and  representative  of 
W.  to  the  date  of  the  agreement,  except  600Z., 
and  interest  duo  on  a  bond  given  by  W.,  which 
the  defendant  agreed  to  pay  to  the  person  en- 
titled thereto.  In  an  action,  stating  mutual 
promises  to  perform  the  agreement,  the  plaintiff 
averred  that  he  was  ready  and  willing  to  deliver 
up  all  securities  under  which  he  claimed  any 
debt  against  the  estate  of  W.,  and  to  execute  a 
general  release  of  all  claims  on  the  estate  of  W. 
for  matters  between  the  plaintiff  and  W.,  to  the 
day  of  his  decease,  and  assigned  for  breach  non- 
payment of  the  1,500/.  and  600/.,  or  either  of 
them  : — Held,  that  the  release  described  in  the 
declaration  was  not  co-extensive  with  that 
agreed  to  be  given,  and  that  this  defect  would 
not  be  cured  by  a  verdict ;  but  that  in  this  case 
it  appeared  that  the  payment  of  the  money  was 
intended  to  precede  the  release,  and,  therefore, 
the  averment  was  not  necessary,  and  the  declara- 
tion well  enough.  Smith  v.  Woodhou^e,  2  N.  R. 
233— Ex.  Ch. 

A  declaration,  after  reciting  that  defendant 
was  possessed,  for  the  residue  of  a  term  of  years, 
of  a  messuage  and  premises,  and  of  fixtures  an- 
nexed to  the  premises,  averred,  that  the  plaintiff 
agreed  with  the  defendant  to  purchase  of  him 
the  residue  of  the  term  in  the  messuage  and 
premises,  with  the  appurtenances  and  the  fix- 
tures ;  and  the  defendant  agreed  to  give  up  pos- 
session of  the  messuage,  with  the  appurtenances 
and  the  fixtures,  on  a  certain  day.  The  declara- 
tion averred,  that  the  plaintiff  tendered  to  the 
defendant,  for  execution,  an  instniment,  which 
contained  a  recital  that  the  plaintiff  had  lately 
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contracted  with  the  dcfeudaut,  for  the  sale  to 
him  of  the  residue  of  the  term  granted  to  him  by 
P.  in  the  messuage  or  tenements  and  hereditA- 
meiits,  with  their  appurtenances,  and  also  all 
and  singular  the  fixtures  belonging  to  the  mes- 
suage or  tenements  and  hereditaments,  for  a 
certain  sum,  the  receipt  of  which  was  thereby- 
acknowledged  : — Held,  that  as  the  agreement 
between  the  parties  was  for  the  assignment  of 
the  fixtures  only,  which  belonged  to  the  defen- 
dant, the  recital  in  the  instrument  tendered  was 
too  large,  and,  therefore,  that  it  was  not  such  an 
one  as  the  defendant  was  bound  to  execute. 
Manning  v.  Bailey ^  2  Ex.  45  ;  18  L.  J.,  Ex.  77. 

Gonsideration — Eifeot  of  Xzeoation.] — A  de- 
fendant signed  an  instrument,  addressed  to  the 
plaintiff,  in  the  following  terms  : —  "  In  con- 
sideration of  your  having,  by  indenture,  agreed 
to  accept  payment  of  the  debt  owing  to  you  by 
A.,  by  the  following  instalments,  (that  is  to  say,) 
10«.  in  the  pound  on  the  18th  of  August  next,  I 
promise  to  guarantee  the  payment  of  the  instal- 
ments :"  and  delivered  it  to  the  plaintiff  in  ex- 
change for  an  indenture  executed  by  the  plain- 
tiff : — Held,  that  the  true  construction  of  the 
instrument  was,  that  the  defendant  made  his 
promise  in  consideration  th<at  the  plaintiff  would 
execute  an  indenture,  and  release  A.  :  and  con- 
sequently, that  the  execution  of  the  instrument 
was  not  an  admission  by  the  defendant  that  the 
plaintiff  had  released  A.,  and  furnished  no  evi- 
dence in  support  of  an  issue  taken  on  an  allegation 
in  the  declaration,  that  the  plaintiff  had  released 
A.    King  v.  CbZc,  2  Ex.  628  ;  17  L.  J.,  Ex.  283. 

Condition  Precedent.] — ^A  declaration  recited 
an  agreement  in  writing,  by  which  defendant 
agreed  to  permit  plaintiff  to  occupy  certain 
lands  until  the  29th  of  September,  1843,  the 
plaintiff  paying  therefor  on  that  day,  as  he 
thereby  agreed  to  do,  302.  as  rent  for  the  same, 
and  then  to  deliver  up  the  premises  to  the  defen- 
dant in  good  repair,  and  meantime  to  cultivate 
the  same  in  a  nusbandlike  manner ;  and  that, 
upon  the  plaintiff  quitting  the  premises,  paying 
the  rent,  and  observing  the  other  stipulations, 
and  releasing  the  defendant  from  all  claims 
under  the  will  of  G.,  as  also  releasing  to  the 
defendant  all  the  lands  devised  by  G.,  which  the 
plaintiff  agreed  to  do,  the  defendant  should  pay 
to  the  plaintiff  200/.,  with  interest  from  the 
29th  September,  1842.  It  was  agreed  that  all 
releases  required  by  the  defendant  should  be 
prepared  by  his  attorney.  Averment,  that  the 
plaintiff  w^as  ready  and  willing  to  deliver  up  the 
premises,  and  to  pay  the  rent,  and  to  release  the 
defendant  (as  agreed  on).  Breach,  that  although 
the  29th  September  el  aped,  and  although  a 
reasonable  time  elapsed  between  that  day  and 
the  commencement  of  the  action  for  the  pay- 
ment of  the  200Z.,  and  although  no  release  was 
prepared  by  the  defendant's  attorney  before  that 
day,  non-payment  of  the  200Z.  by  the  defendant. 
Pica,  that  the  plaintiff  was  not  ready  and  willing 
to  deliver  up  the  premises  : — Held,  that  the  acts 
to  be  done  by  the  plaintiff  were  not  conditions 
precedent  to  nor  independent  of,  but  concurrent 
with,  the  payment  of  the  200Z.  by  the  defendant ; 
that  it  was  therefore  sufficient  for  the  plaintiff 
to  aver  his  readiness  and  willingness  to  do  them, 
without  alleging  performance  ;  but  that  this 
averment  was  necessary,  and,  therefore,  that  the 
plea  was  good,  as  raising  a  material  issue.    Gih'S 


V.  Gilff,  9  Q.  B.  164  ;  15  L.  J.,  Q.  B.  387;  11  Jur. 
83. 

Another  plea,  that  the  plaintiff  was  not  ready 
and  willing  to  release  the  defendant : — Held,  that 
as  the  release  was  to  be  prepared  by  the  defen- 
dant's attorney,  and  it  was  averred  that  no  such 
release  was  prepai*ed,  the  plaintiff's  readiness  to 
execute  it  was  immaterial;  and  the  plea  was 
;  therefore  bad,  as  raising  an  immaterial  issue.  lb. 

5.  Obtained  by  Fraud. 

Voidable.] — In  an  action  for  injuries  arising 
from  a  railway  accident,  it  was  pleaded  that  the 
plaintiff  had,  upon  payment  of  a  certain  sum. 
released  the  company  from  all  further  claim. 
He  replied  that  such  release  had  been  obtained 

,  by  fi-audulent  misrepresentation  of  facts,  and  of 
the  legal  effect  of  the  deed  of  release  : — Held, 

,  that  the  fraudulent  misrepresentation  alleged 
invalidated  the  deed.  Hinchfield  v.  Limdon^ 
BrightoUj  and  South  Coa^t  Railway  Com- 
jtany,  2  Q.  B.  D.  1  ;  46  L.  J.,  Q.  B.  1  ;  36  L.  T. 
473. 

Evidence  of  Fraud.] — In  an  action  in  a  county 
court  by  executors,  the  defendant  having  shewn 
that  the  action  was  brought  by  one  executor 
without  the  concurrence  of  his  co-executor,  put 
\  in  a  release  w^hich  had  been  given  to  him  the 
day  before  the  trial  by  the  non-concurring  exe- 
cutor. The  judge  refused  to  allow  the  plaintiff's 
,  counsel  to  examine  the  executor,  who  had  exe- 
cuted the  release,  as  to  the  circumstances  under 
which  he  had  executed  it,  for  the  purpose  of 
eliciting  from  him  whether  it  had  been  fraudu- 
lently obtained  : —  Held,  that  the  judge  was 
wrong  in  so  refusing,  and  that  such  examination 
ought  to  have  been  allowed.  Rohiuxon  v.  TVrwon 
iLitrd),  7  C.  B.,  N.  S.  231 ;  29  L.  J.,  C.  P.  135  ; 
6  Jur.,  N.  S.  610. 

On  the  morning  of  the  trial  of  a  plaint,  in  a 
county  court,  at  the  suit  of  several  parties  the 
clerk  of  the  defendant's  attorney  went  to  one  of 
the  plaintiffs,  an  illiterate  person,  and  obtained 
his  mark  to  a  peculiarly- worded  release.  The 
judge,  observing  that  the  release  was  evidently 
a  trick,  gave  judgment  for  the  plaintiff  : — Held, 
that  the  circumstances  under  which  the  release 
was  obtained  offered  some  evidence  of  fraud,  so 
as  to  justify  the  judge  in  declining  to  give  effect 
to  it.  Sargent  v.  Wedlake,  11  C.  B.  732  ;  15  Jur. 
1134. 

To  support  a  replication  of  fraud  to  a  plea  of 
release  of  the  debt,  for  w^hich  an  action  is 
brought,  there  must  be  evidence  that  the  eon- 
tents  of  the  deed  were  misrepresented  to  the 
plaintiff,  or  that  fraudulent  misrepresentations 
were  made  to  him  to  induce  him  to  execute  it. 
But  if  he  merely  lent  his  name  for  a  collateral 
purpose,  as  to  enforce  contribution  from  a  share- 
holder, and  the  action  was  not  instituted  for  his 
benefit,  and  he  did  not  instruct  nor  retain  the 
attorney  who  brought  it,  such  evidence  will  be 
no  evidence  to  support  the  replication  of  fraud 
to  a  plea  of  the  release.  Ricnardi  v.  Tun^r,  1 
F.  &  F.  1.    See  also  ante,  col.  572. 

6.  Pleading  and  Evidkncb. 

Evidenoe— Presomption.] — If,  in  an  action  on 

a  covenant  for  arrears  of  an  annuity,  the  defen- 

,  dant  pleads  a  release,  lost  by  time  and  accident, 

j  and,  to  induce  the  jury  to  presume  a  release, 
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shews  that  the  annuity  was  not  paid  for  seven- 
teen years,  and  that  the  plaintiff  had  borrowed 
money  of  the  grantor  of  the  annuity  and  re- 
gularly paid  him  interest,  without  setting  off  the 
annuity;  the  jury  ought  not  to  find  for  the 
defendant,  unless  they  are  satisfied  that  there  is 
lair  ground  for  supposing  that  at  some  particular 
period,  during  the  seventeen  years,  the  plaintiff 
actually  executed  a  release  of  the  annuity ;  and 
to  rebut  the  presumption  of  such  release,  the 
jury  may  look  at  the  situation  of  the  parties, 
and  take  into  their  consideration  the  circum- 
stances of  the  plaintiff  being  a  near  relative  of 
the  grantor  of  the  annuity,  having  large  ex- 
pectations from  him,  and  of  the  grantor  being 
a  very  old  man,  peremptory  with  his  relatives, 
and  very  exact  and  attentive  to  his  pecuniary 
concerns,  and  therefore  not  very  likely  to  leave 
the  annuity  deed  in  the  hands  of  the  plaintiff,  if 
it  had  never  been  intended  that  it  should  be 
enforced.    Bigg  v.  Roberts,  3  C.  &  P.  43. 

A  jury  may  be  instructed  that  they  are  at 
liberty,  upon  evidence  of  long-continued  non- 
observance,  to  presume  a  release  of  a  covenant, 
where,  consistently  with  the  evidence,  the  re- 
lease to  be  presumed  might  have  been  executed 
before  the  accrual  of  the  breach  complained  of. 
Tennent  v.  JVWZ,  5  Ir.  K.,  C.  L.  418— Ex.  Ch. 


Secondary.] — The  entries  in  the  bill  of 


costs  of  a  deceased  attorney  are  good  secondary 
evidence  of  the  execution  of  mutual  releases. 
SkeffingUm  v.  WhUehurst,  3  Y.  &  C.  1. 

Pleading.] — ^A  plea  of  release,  which  does  not 
answer  all  that  it  professes  to  do,  being  bad  in 
part,  is  bad  in  the  whole.  St.  Qermains  (JSarV) 
V.  Willan,  3  D.  &  R.  441 ;  2  B.  &  C.  216. 

In  an  action  by  payee  against  acceptor  of  a 
bill  of  exchange,  he  pleaded,  that,  before  the 
bill  became  due,  and  whilst  the  plaintiff  was  the 
holder,  and  before  action,  the  plaintiff  released 
the  bill,  without  alleging  that  the  release  was 
after  the  acceptance  : — Held,  that  the  plea  was 
bad  for  not  averring  that  the  release  was  after 
the  acceptance.  Ashtan,  v.  Freeston,  2  Scott, 
N.  R.  273  ;  2  M.  &  G.  1. 

Action  by  indorsees  against  the  maker  of  a 
promissory  note.  Plea,  that  the  promise  was  a 
joint  and  several  one,  by  the  defendant  and  A., 
to  whom  one  of  the  plaintiffs  executed  a  release 
under  seal.  Replication,  that  the  release  was 
executed  at  the  request  of  the  defendant,  who 
afterwards  and  while  the  note  was  unpaid,  in 
consideration  of  such  release,  ratified  his  pro- 
mise, and  promised  to  remain  liable  to  the  plain- 
tiffs for  the  amount  of  the  note  : — Held,  bad, 
because  it  set  up  a  parol  exception  to  a  release 
under  seal.  Brooks  v.  Stuart^  9  A.  &  E.  854  ; 
1  P.  &  D.  615. 

Where  a  declaration  was  for  goods  sold  and 
delivered,  and  for  money  due  on  an  account 
stated,  and  the  defendant  pleaded  that  by  a  deed 
the  plaintiff  released  the  defendant,  to  which 
the  plaintiff  replied  non  est  factum  : — Held,  that, 
imder  this  issue,  the  plaintiff  was  not  entitled  to 
shew  that  the  cause  of  action  accrued  subse- 
quently to  the  date  of  the  release,  but  should 
have  made  it  the  subject  of  a  new  assignment. 
Jubh  V.  MIU,  3  D.  &  L.  346  ;  15  L.  J.,  Q.  B.  94  ; 
9  Jur.  1057. 

To  an  action  to  recover  the  amount  of  several 
bills  of  exchange  and  promissory  notes,  the  de- 
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fendant  pleaded  a  general  release  by  deed,  which 
on  being  set  out,  appeared  to  be  a  composition 
deed,  by  which  the  plaintiff  and  other  creditors 
of  the  defendant  released  him  from  all  liability 
in  respect  of  their  demands,  on  condition  of  his 
agreeing  to  pay  11*.  in  the  pound,  by  promissoiy 
notes,  payable  at  periods  therein  specified ;  and 
the  deed  contained  a  proviso,  that,  in  the  event 
of  any  default  in  the  payment  of  any  of  those 
notes,  the  composition  and  release  should  be 
void.  The  plaintiff  having  replied,  that  default 
had  been  made  in  payment  of  one  of  the  notes, 
the  defendant  rejoined,  that  before  any  default 
was  made,  the  plaintiff  accepted  a  fresh  note,  at 
a  longer  date,  in  lieu  and  satisfaction  of  the 
former : — Held,  that  this  rejoinder  was  a  depar- 
ture from  the  plea.  IVevill  v.  Boyle,  2  D.,  N.  S.  747 ; 
11  M.  &  W.  26  ;  12  L.  J.,  Ex.  220  ;  7  Jur.  132. 

To  a  declaration  on  a  promissory  note,  the  de- 
fendant pleaded  that  the  note  was  the  joint  and 
several  note  of  himself  and  G. ;  that  the  plaintiff, 
by  deed-poll,  without  the  defendant's  consent, 
released  G.  from,  the  note  and  all  actions,  and 
thereby  also  released  the  defendant  from  the 
same.  Replication,  non  est  factum  : — Held,  that 
as  the  plea  did  not  set  out  the  deed,  the  replica- 
tion put  in  issue  the  execution  of  such  a  deed  as 
released  the  defendant ;  and  that  a  deed  of  re- 
lease executed  by  the  plaintiff  and  other  creditors 
of  G.,  containing  an  express  clause  that  the 
release  to  G.  should  not  operate  to  discharge  any 
one  jointly  liable  with  G.  on  securities  to  the 
creditors,  did  not  release  the  defendant ;  and 
that,  therefore,  the  plaintiff  was  entitled  to  the 
verdict  on  this  issue.  North  v.  Wakefield^  13 
Q.  B.  536  ;  18  L.  J.,  Q.  B.  214  ;  13  Jur.  731. 

In  an  action  on  a  bond,  the  defendant  pleaded, 
that  after  executing  the  bond,  an  agreement  was 
made  by  and  between  the  plaintiff  and  the  de- 
fendant and  divers  others  persons,  and  sealed 
with  the  plaintiff's  seal ;  and  that  it  was  agreed, 
by  the  agreement,  that  the  agreement  might  be 
pleaded  by  the  defendant  in  bar  to  all  demands 
and  proceedings  with  respect  to  the  alleged 
claim  on  the  bond : — Held,  that  the  plea  ought 
to  have  set  out  so  much  of  the  deed  as  operated 
as  a  release,  and  to  have  expressly  averred  that 
the  deed  did  so  operate ;  and  that,  therefore,  the 
plea  was  bad  in  substance.  Wilson  v.  Braddyll, 
9  Ex.  718  ;  23  L.  J.,  Ex.  227. 

A  plea  of  a  release  pleaded  puis  darrein  con- 
tinuance after  a  demurrer  and  joinder  in  de- 
murrer, operates  as  a  retraxit  of  the  demurrer, 
Soloimm  V.  Graham,  24  L.  J.,  Q.  B.  332  ;  1  Jur., 
N.  S.  1070. 

Action  by  a  shipowner,  upon  a  charterparty, 
for  non-payment  of  freight  by  the  charterer. 
Pleas :  a  discharge  before  breach,  payment,  and 
a  release  after  the  cause  of  action  accrued.  Re- 
plication, that  before  action  accrued,  and  before 
release  or  discharge  or  payment,  all  the  right,  title 
and  interest  of  the  plaintiff  in  the  ship,  and  in 
the  charterparty,  was  assigned  to  S.,  and  became, 
and  were  vested  in  him,  of  which  the  defendant 
had  notice  before  the  release  or  discharge,  or 
payment ;  that  the  plaintiff  released  and  dis- 
charged the  defendant,  and  made  the  payment 
without  the  authority,  knowledge  or  consent  of 
S. ;  that  the  release  and  discharge  was  given  by 
the  plaintiff  to  the  defendant,  and  obtained  by 
the  defendant  from  the  plaintiff,  and  the  pay- 
ment made  fraudulently,  and  with  the  intent  to 
defraud  S.  from  recovering  in  respect  of  the 
causes  of  action,  and  that  the  action  was  brought 
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by  S.  in  the  name  of  the  plaintijQE  on  behalf  of 
S. ;  that  the  plaintiff  had  no  interest  in  the 
action,  and  that  it  had  been  commenced  and 
carried  on  for  the  sole  use  and  benefit,  and  at  the 
sole  expense  and  costs  of  S. : — Held,  a  good  re- 
plication on  equitable  grounds.  De  Pothonier  v. 
De  Mattosj  El.,  Bl.  &  El.  461 ;  27  L.  J.,  Q.  B. 
260. 


REVOVAL. 

I.  Of  Paufebb.— iS^«  Poob  Law. 
II.  Fbom  Offices.— &«  Quo  Wabbanto. 


RENT. 


See  LANDLORD  AND  TENANT. 


RENT-CHARGE. 

Grant  and  Creation.] — ^Lands  were  mortgaged 
in  fee-simple  to  B.,  A.  being  owner  in  fee  of  the 
equity  of  redemption.  By  indenture  of  lease 
and  release,  dated  the  24th  and  25  th  October, 
1838,  to  which  A.,  B.,  C.  and  D.  were  parties,  B. 
conveyed,  and  A.  granted  and  confirmed,  the 
lands,  to  have  and  to  hold  to  D.,  his  heirs  and 
assigns  to  the  use  of  D.,  his  heirs  and  assigns  for 
ever,  subject  to  a  proviso  for  redemption  by  A. 
and  his  heirs,  on  payment  of  6,000Z.  and  interest ; 
and  that  if  default  should  be  made  in  payment 
and  interest,  and  after  six  months^  notice  in 
writing  had  been  given  by  D.,  his  heirs  and 
assigns,  to  A.  to  pay,  and  payment  not  being 
made,  it  should  be  lawful  for  D.,  his  heirs  and 
assigns,  to  make  sale  of  the  lands.  There  was  a 
proviso  for  quiet  enjoyment  by  A.  until  default. 
Also,  in  the  event  of  D.,  his  heirs  or  assigns,  or 
any  other  person  or  persons  claiming,  or  to  claim, 
by,  from,  under,  or  in  trust  for  them,  under  or 
by  virtue  of  any  power  therein  contained,  enter- 
ing into  or  otherwise  becoming  possessed  of  the 
lands,  it  was  expressly  agreed  and  declared,  be- 
tween and  by  the  parties  to  the  deed,  that  im- 
mediately after  the  lands  should  have  been  so 
entered  into  by  D.,  his  heirs  or  assigns,  or  any 
other  person  claiming  as  aforesaid,  the  same 
should  thenceforth  for  ever  be,  and  the  same 
were  thenceforth,  subjected  and  charged  with 
payment  to  A.,  his  heirs  and  assigns,  of  the 
annual  sum  of  40Z.,  and  the  same  should  thence- 
forth be  recoverable,  by  distress  or  otherwise, 
upon  and  out  of  the  lands,  in  such  and  the  same 
way  as  rents  of  the  like  amount  might  be  re- 
covered upon  a  demise  for  years.  B.  and  A. 
executeij  this  conveyance ;  D.  did  not.  Default 
was  made  in  payment.  D.  entered  into  posses- 
sion for  the  purpose  of  executing  his  power  of 
sale,  and  by  indenture  conveyed  the  lands  to  E. 
for  5,500/.,  subject  to  the  annual  sum  of  40Z.  E. 
afterwards  entered  into  possession,  and  paid  the 
annual  sum,  and  afterwards  conveyed  the  lands 
in  fee-simple  to  the  plaintiff,  subject  to  the  pay- 


ment of  the  40/.  a  year,  but  so  far  only  as  the 
same  might  be  legally  chargeable  upon  or  alEect 
the  landS.  Afterwards  the  rent  became  vested 
in  the  defendant.  The  plaintiff  omitted  to  pay 
the  rent,  and  a  distress  was  made  by  the  defen- 
dant upon  his  goods : — Held,  first,  that  the  charge 
of  the  rent  was  not  well  reserved  as  a  rent, 
because  the  reservation  was  in  favour  of  a  person 
not  vested  with  a  legal  estate  in  the  lands. 
GilberUon  v.  Richards,  5  H.  &  N.  453 ;  29  L.  J., 
Ex.  213  ;  6  Jur.,  N.  S.  672— Ex.  Ch. 

Held,  secondly,  that  at  common  law  there  was 
not  a  good  creation  of  a  rent-charge,  for  want  of 
the  execution,  by  the  releasee  in  fee,  of  the  in- 
denture of  1838.    7J. 

Held,  thirdly,  that  there  was  a  good  creation 
of  a  rent-charge  by  way  of  use,  under  the  statute. 
Ih, 

Held,  fourthly,  that  the  declaration  of  a  use, 
notwithstanding  it  came  after  the  limitations  of 
the  estate  to  D.  and  his  heirs  and  assigns,  to  the 
use  of  D.,  his  heirs  and  assigns,  was  not  objec- 
tionable, as  being  a  use  upon  a  use.    Ih. 

Held,  fifthly,  that,  assuming  that  the  rent 
might  arise  at  any  period,  however  distant,  still 
the  limitation  was  not  void,  on  the  ground  of  its 
tending  to  a  perpetuity.    Ih, 

By  Virtue  of  Statute  of  Uses.] — ^Though 


the  grantee  of  a  rent-charge  under  a  grant  at 
common  law  is  not  entitled  to  be  registered 
before  he  has  been  in  the  actual  receipt  of  the 
rent  (since  until  then  he  has  only  a  possession 
in  law,  and  not  the  actual  possession  required  by 
2  Will.  4,  a  45,  s.  26),  it  is  otherwise  where  the 
rent-charge  is  by  a  conveyance  operating  under 
the  Statute  of  Uses  (27  Hen.  8,  c.  10,  s.  1)  ;  for 
then  the  person,  to  whose  use  the  rent-charge  is 
so  limited,  is,  by  virtue  of  the  Statute  of  Uses,  at 
once  in  actual  possession,  and  he  may  be  entitled 
to  be  registered  if  the  rent  is  of  snfiicient  value, 
though  he  has  not  received  anv  part  of  it.  Heelis 
V.  Blain,  18  C.  B.,  N.  S.  90  ^34  L.  J.,  C.  P.  88  ; 
11  Jur.,  N.  S.  18.    See  also  preceding  case. 

Owner  taking  Fossetnon  of— lien  for  Money 
Spent  on  Repairs.] — The  plaintiff  was  entitled 
to  a  rent-charge  created  by  a  deed  of  1778, 
which  contained  a  power  on  non-payment  to 
enter  upon  the  premises  charged,  and  receive 
the  rents  until  satisfaction  of  all  arrears  of  the 
rent-charge,  "  together  with  all  such  costs, 
charges,  and  expenses  as  should  be  laid  out  and 
expended  by  him,  or  occasioned  by  reason  of  the 
non-payment  thereof."  In  1844,  the  rent-charge 
being  in  arrear,  and  the  property  so  dilapidated 
as  to  be  unproductive,  the  plaintiff  entered  into 
possession  and  expended  money  in  repairs  : — 
Held,  that  he  had  no  lien  on  the  land  for  the 
moneys  so  expended,  whether  the  defendant,  the 
owner  of  a  subsequent  rent-charge,  had  notice 
of  such  repairs  and  had  acquiesced  in  the 
making  thereof  or  not,  and  that  the  remedy  of 
the  plaintiff,  if  any,  was  at  law,  and  depended 
on  the  construction  of  the  deed  of  1778.  Hooper  v. 
Cooke,  25  L.  J.,  Ch.  467  ;  2  Jur.,  N.  S.  527— L.  J. 

Bight  of  Voting — Actual  Poitosfion.  1  — A  grant 
of  a  rent-charge  to  A.,  B.  and  C,  and  tneir  heirs, 
to  hold  to  them  and  their  heirs  and  assigns  for 
ever  as  tenants  in  common  and  in  equal  shares : 
— Held,  that  this  was  no  statute  use,  but  that 
the  grantees  were  in,  at  the  common  law,  as 
tenants  in  commoUf  and  not  as  joint  tenants ; 
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conseqaentlj,  that  until  rent  had  been  paid  there 
was  no  "actual  possession"  within  2  Will,  i) 
c  45,  8.  26.  Webster  v.  Ashton-uiideT'Lynt 
iOverfwerf),  Orme'$  case,  8  L.  R.,  C.  P.  281  ; 
42  L.  J.,  C.  P.  38 ;  27  L.  T.  652  ;  21  W.  R.  171  ; 
2  Hopw.  &  C.  60. 

A  cestui  que  use  of  a  rent-charge  under  a  deed 
which  created  it,  is  by  force  of  the  Statute  of 
Uses  (27  Hen.  8,  c.  10)  in  actual  possession 
thereof,  within  2  Will.  4,  c.  45,  immediately  on 
the  execution  of  the  deed,  although  no  portion 
of  the  rent  is  received.  Aliter,  where  the  grant 
operates  wholly  at  common  law.  Webster 
V.  Athton-wider-LyTie  (^Overseers'),  Madfield's 
.case.  8  L.  R.,  C.  P.  306  ;  42  L.  J.,  0.  P.  146  ;  28 
L.  f.  901 ;  21  W.  R.  637  j  2  Hopw.  &  C.  89. 

Am  Freeholder.] — ^The  freeholder  of  here- 
ditaments in  which  there  existed  a  term  of  1,000 
years  at  a  ground-rent  created  a  rent-charge  in 
fee  out  of  the  hereditaments  exceeding  forty 
shillings,  but  less  than  the  ground-rent : — Held, 
that  the  grantee  of  the  rent-charge  was  a  free- 
holder within  10  Hen.  6,  c.  2,  and  entitled  to 
the  franchise.  Dawson  v.  Robins,  2  G.  P.  D. 
38 ;  46  L.  J.,  C.  P.  62  ;  36  L.  T.  599 ;  25  W.  R. 
212 ;  2  Hopw.  &  C.  317. 

Xeoovery  of  Arrears.] — ^When  land  near  Man- 
chester was  subject  to  a  chief  rent,  which,  owing 
to  the  land  being  unproductive,  had  not  been 
paid  for  more  than  twenty  years,  the  court,  in  a 
suit  for  that  purpose  by  the  persons  entitled  to 
the  chief  rent,  ordered  the  sale  of  the  land  for 
the  payment  of  all  the  arrears  of  the  rent. 
Morton  ▼.  Hall,  17  L.  R.,  Eq.  437  ;  22  W.  R.  391. 

An  action  of  debt  for  arrears  of  a  rent-charge 
upon  land  in  Australia  is  not  maintainable  in 
this  county.  Whitaker  v.  Forbes,  10  L.  R., 
C.  P.  583  ;  44  L.  J.,  C.  P.  332 ;  33  L.  T.  258. 
Affirmed,  1  C.  P.  D.  51 ;  45  L.  J.,  C.  P.  140  ;  33 
L.  T.  582  ;  24  W.  R.  241— C.  A. 

Therefore,  when  the  executor  of  the  grantee 
of  a  rent-charge  on  lands  situate  in  Australia, 
sued  in  England  the  devisee  of  the  lands  in  debt 
for  its  non-payment : — Held,  that  the  action  was 
maintainable  in  that  form,  but  that  it  was  a  local 
action  (there  being  no  privity  of  contract  between 
the  parties),  and  ought  to  be  brought  in  Aus- 
tralia ;  and  a  plea  alleging  that  the  lands  were 
situate  in  Australia  is  a  good  plea  in  answer  to 
a  declaration  in  this  country  in  debt  for  non- 
payment of  the  rent-charge  by  the  devisee  to 
the  executor.    lb. 

Since  the  abolition  of  real  actions  by  3  &  4 
Will.  4,  c.  27,  s.  36,  an  action  of  debt  will  lie 
for  the  recovery  of  a  rent-charge  in  fee.  Thomas 
V.  Sylvester,  8  L.  R.,  Q.  B.  368  ;  42  L.  J.,  Q.  B. 
237 ;  29  L.  T.  290  ;  21  W.  R.  912. 

A  declaration  alleging  that  the  plaintiff  being 
seised  in  fee  of  certain  messuages,  grnated  them 
by  indenture  to  C,  subject  to  the  payment  to  the 
plaintiff,  his  heirs  and  assigns,  of  a  rent-charge, 
and  C.  covenanted  to  pay  the  rent-charge,  and 
that  afterwards  all  the  estate  of  C.  vested  in  the 
defendant  who  did  not  pay  the  rent-charge,  is 
good  ;  for  the  reason  why  an  action  of  debt 
would  not  formerly  lie  for  a  rent-charge  in  fee 
was,  that  there  was  a  higher  remedy  by  real 
action  ;  but  that  higher  remedy  having  been 
abolished  by  3  &  4  WilL  4,  a  27,  s.  36,  the 
present  remedy  by  action  of  debt  is  maintain- 
able,   lb. 

An  action  for  debt  lies  for  the  recovery  of 


arrears  of  an  annuity  charged  upon  land  against 
the  assignee  of  part  of  such  land  ;  and  it  makes 
no  difference  whether  the  annuity  was  ci-eated 
by  deed  or  will.    Booth  v.  Smith,  47  J.  P.  759. 

BateabiUty  of.] — An  act  for  the  commutation 
of  tithes  in  the  Isle  of  Man  (1839)  provided  that 
there  shall  be  paid  annually,  in  lieu  of  tithes,  a 
certain  aggregate  sum,  to  be  apportioned  by  way 
of  rent-charge  amongst  those  entitled  thereto. 
An  act  to  provide  an  asylum  for  lunatics  and 
insane  persons,  after  directing  a  valuation  *'  at 
their  net  annual  value,  of  all  lands  and  all  real 
estate,''  provided  that  "  as  soon  as  the  valuation 
is  complete  "  the  Tynwald  Court  shall  lay  a  rate 
on  the  proprietors  of  all  lands  and  real  estate 
according  to  valuation  : — Held,  that  a  rent- 
charge  under  the  act  of  1839  was  not  liable  to 
be  included  in  such  valuation,  or  rateable  under 
the  act  of  1860.  Ingram  v.  Drinktoater,  44 
L.  J.,  P.  C.  83  ;  32  L.  T.  746. 

Glebe  Lands — Drainage  and  Improvement  Com- 
pany— Order  by  Inelosore  Commissioners  for  Pay- 
ment of  Arrears — Sale  of  Lands.] — A  rent-charge 
for  a  certain  period  of  time,  in  arrear,  charged 
by  an  order  made  by  the  Inclosure  Commissioners 
upon  the  inheritanee  of  glebe  lands  of  a  rectory, 
under  the  provisions  of  the  General  Land  Drain- 
age and  Improvement  Company's  Act  of  1849 
(12  &  13  Vict.  c.  xci.),  was,  under  tbe  provisions 
of  the  same  act,  ordered  to  be  raised  by  a  sale  of 
the  glebe  lands.  In  an  action  by  the  owners  of 
a  rent-charge,  in  arrear,  charged  on  glebe  lands, 
for  a  declaration  that  they  were  entitled  under 
the  order  made  by  the  Inclosure  Commissioners 
to  a  charge  on  the  lands  for  the  sums  due  and  to 
become  due  of  the  rent-charge,  and  asking  for 
a  sale  of  the  lands,  the  ecclesiastical  commis- 
sioners were  made  defendants : — Held,  on  de- 
murrer, that  they  were  not  necessary  parties. 
Scottish  Widows'  Fund  v.  Craig,  20  Ch.  D.  208  ; 
51  L.  J.,  Ch.  363  ;  30  W.  R.  463. 

Sale  of  Lands  under  Compulsory  Powers  in 
Consideration  of.] — When  lands  are  sold  to  a 
railway  company  in  consideration  of  rent-charge 
the  parties  may  agree  for  its  being  secured  by  a 
power  of  entry ;  and  a  conveyance  made  upon 
such  an  agreement,  whereby  the  land  was  con- 
veyed to  uses  that  the  grantor  should  take  the 
rent-charge,  and  if  it  fell  into  arrear  should 
enter  until  satisfaction,  was  held  to  entitle  him 
to  leave  to  enter  against  a  receiver  of  the  under- 
taking appointed  by  the  court.  Forster  v.  Man- 
chester and  Milford  Railway  Company,  49  L.  J., 
Ch.  454. 

Extingnishment.] — ^A  rent-charge  is  extin- 
guished by  a  devise  to  the  grantee  of  part  of  the 
land  out  of  which  the  rent-charge  issues,  not- 
withstanding the  devise  is  expressly  made  over 
and  above  the  rent-charge.  JJennett  v.  Pass^ 
1  Bing.  N.  C.  388  ;  1  Scott,  218. 

When  an  Action  for  Debt  lies.] — ^A  testator 
devised  lands  in  fee,  after  the  determination  of 
certain  life  estates,  to  A.,  B.  and  C,  as  tenants 
in  common,  subject  to  and  charged  with  the  pay- 
ment of  200Z.,  which  he  thereby  bequeathed  to, 
and  to  be  equally  divided  among,  the  children 
of  his  niece.  A.  and  B.,  during  the  life  of  one 
of  the  tenants  for  life,  granted  their  reversion  in 
two  undivided  third  parts  of  the  lands  to  mort- 
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gagces  for  500  years  : — Held,  that  an  action  of 
debt  could  not  be  maintained  againsl  the  termors 
for  a  share  of  the  200/.  so  bequeathed.  Braith- 
waite  V.  Skinner,  5  M.  &  W.  313  ;  3  Jur.  1054. 


681. 
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For  Recovery  of  Arrears.] — &'e  ante^  col. 


Beplevin— Avowry  for.] — See  2>oit,  col. 


REPLEVIN. 

I.  When  Maintainable. 

II.  Pleadings  and  Peocebdinos  in  Supe- 
KioE  Court. 

1.  Declaration^  585. 

2.  Staying  ProeeedingSj  586. 

3.  Avowries  and  Cognizances,  586. 

4.  Pleas,  590. 

5.  Evidence,  593. 

6.  Trial,  595. 

7.  Verdict,  Judgment  and  Costs,  596. 

8.  Security  on  Commenceinent  of  Action, 

— See  County  Couet. 

9.  Bemoval  from    Cimnttj    Court, — See 

County  Couet. 

IIL  Replevin  Bond. — See  County  Couet. 


I.    WHEN  MAINTAINABLE. 

For  Goods  wrongfully  taken.]— Replevin  lies 
in  all  cases  where  the  goods  of  a  party  have  been 
wrongfully  taken,  and  he  is  desirous  of  getting 
them  again  ;  and,  consequently,  it  may  be 
brought  to  recover  goods  seized  in  execution,  or 
under  a  distress  warrant  issued  by  a  justice  of 
the  peace  in  a  case  where  he  has  no  jurisdiction. 
George  v.  Chambers,  2  D.,  N.  S.  783  ;  11  M.  & 
W.  149  ;  7  Jur.  836. 

But  it  is  not  maintainable  unless  there  has 
been  a  taking  of  the  goods  out  of  the  possession 
of  the  owner.  Mennie  v.  Blake,  6  El.  &  Bl. 
842  ;  25  L.  J.,  Q.  B.  399  ;  2  Jur.,  N.  S.  953. 

F.,  being  in  possession  of  the  plaintifTs  goods, 
not  as  his  servant,  but  as  bailee  with  a  special 
property,  delivered  them  to  the  defendant  with 
intent  to  give  him  a  lien  against  the  plaintiff ; 
and  the  defendant  peaceably  and  bon&  fide  took 
possession  with  this  intention,  but  had  no  lien, 
and  had  no  right  to  detain  the  goods,  as  against 
the  plaintiff.  The  plaintiff  demanded  the  goods, 
and,  being  refused,  brought  replevin :  —  Held, 
that  there  had  been  no  taking  changing  the  pos- 
session ;  and  that  though  the  plaintiff  could  have 
recovered  in  trover,  or  detinue,  replevin  did  not 
lie.    lb. 

Replevin  lies  only  where  goods  are  unlawfully 
taken,  not  where  they  are  simply  detained  by  a 
party  to  whom  they  have  been  delivered  upon  a 
contract.  Galloway  v.  Bird,  12  Moore,  547  :  4 
Bing.299. 

It  lies  in  every  case  of  an  alleged  wrongful 
taking  of  goods.  Allen  v.  Shnrp,  2  Ex.  352 ; 
17  L.  J.,  Ex.  209. 

So  where  goods  have  been  unlawfully  taken, 
though  not  as  a  distress,  and  therefore  when  H.  j 


and  B.  were  sued  in  replevin  for  taking  a  horse 
under  a  claim  of  property  by  A.,  who  alleged 
that  the  horse  had  been  stolen  from  him,  and  B. 
had  acted  in  the  transaction  only  as  a  constable  : 
— Held,  that  the  action  was  maintainable.  Mellor 
V.  Leather,  1  El.  &  Bl.  619  ;  22  L.  J.,  M.  C.  76  ; 
17  Jur.  709. 

On  Distress.] — ^It  lay  at  common  law  for 
a  wrongful  detention  of  goods  taken  under  a 
lavpful  distress.  Eraiu  v.  Elliott,  6  N.  &  M.  606  ; 
5A.  &E.142;  2H.AW.  231. 

Replevin  is  maintainable  against  a  person  who 
improperly  issues  a  warrant  under  which  another's 
goods  are  distrained.  Jones  v.  Johnson,  5  Ex. 
862;  20  L.  J.,  M.  C.  11. 

The  24  Creo.  2,  c.  44,  s.  6,  as  to  previous  de- 
mand of  the  warrant,  and  the  2  &  3  Vict,  c  93,  s.  8. 
and  the  1  &  2  Will.  4,  c.  41,  s.  19,  as  to  notice  of 
action,  do  not  apply  to  replevin.  Gay  v. 
Mathews,  infra. 

Where  a  magistrate  has  competent  jurisdiction, 
and  adjudges,  and,  on  refusal  to  pay,  issues  a 
warrant  of  distress  and  sale,  the  goods  taken 
under  it  are  not  repleviable.  Wilson  v.  Weller, 
1  B.  &  B.  57  ;  3  Moore,  294.  And  see  Wootton 
V.  Harvey,  6  East,  75  ;  and  Ber  v.  Hoseason,  14 
East,  605. 

A  person  having  brought  replevin  for  goods 
levied  under  a  warrant  of  distress  for  an  assess- 
ment made  by  a  special  sessions  under  the  High- 
ways Act  (13  Geo.  3,  c.  78),  s.  47,  on  the  ground  of 
the  premises  for  which  he  was  assessed  being 
situate  without  the  township  which  was  liable 
to  repair  the  road,  the  court  refused  to  set  aside 
the  proceedings.  Fenton  v.  Boyle,  2  N.  R.  399  ; 
1  Taunt.  344. 

Replevin  may  be  maintained  for  goods  dis- 
trained under  a  warrant  from  commissioners 
authorized  by  act  of  parliament  to  levy  rates  for 
specific  local  purposes,  with  power  of  distress. 
Att.-Geti,  V.  Brottm,  1  Swans.  304. 


For  Bent.] — If  a  landlord  distrains  for 


more  rent  than  is  due,  the  tenant's  course  is  to 
tender  the  amount  really  due,  and  if  the  land- 
lord refuses  to  accept  that  sum,  to  replevy  the 
goods  and  try  the  disputed  question  of  amount  in 
replevin.  Glyn  v.  Thomas,  11  Ex.  870  ;  25  L.  J., 
Ex.  125  J  2  Jur.,  N.  S.  378— Ex.  Ch.  ;  8,  P., 
Premh  V.  PhUlips,  1  H.  &  N.  564  ;  26  L.  J.,  Ex. 
82  ;  2  Jur.,  N.  S.  1169— Ex.  Ch. 

Neither  the  removal  of  a  distress  for  rent  from 
the  demised  premises  after  five  days,  nor  an  ap- 
praisement of  the  distress,  takes  away  the  tenant's 
right  to  replevy.  Jacob  v.  King,  5  Taunt.  451  ; 
1  Marsh.  135. 

If  the  goods  remain  unsold,  the  tenant  may 
replevy  after  five  days.     Anon.,  1  Chit.  196. 


For  Poor  Bates.] — ^When  a  party  is  rated 


in  respect  of  property  not  in  his  occupation, 
he  is  not  bound  to  appeal,  but  may  replevy  any 
distress  for  such  poor-rate.  Bristol  {Overseers') 
V.  Wait,  3  N.  &  M.  359  ;  1  A.  &  E.  264. 

But  when  a  party  is  liable  to  be  rated,  his  mode 
of  impeaching  the  validity  of  the  rate  is  by  ap- 
peal, and  not  by  replevin.  Marshall  v.  Pitman, 
2  M.  &  Scott,  745  ;  9  Bing.  595. 

Replevin  lies  for  goods  improperly  taken  for 
poor-rates,  even  though  an  appeal  against  the 
poor-rate  has  been  disallowed  by  a  court  of  quarter 
sessions,  acting  within  its  jurisdiction.  Rhym^ 
ney  Railway  Company  v.  Price,  16  L.  T.  394.  '- 
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In  replevin  on  a  distress  for  a  poor-rate  under 
43  Eliz.  c.  3,  the  treble  damages  given  to  the  de- 
fendant by  s.  19  are  thrice  the  amount  of  the 
damages  found  by  the  jury.  Newman  v.  JBarfiard^ 
3  M.  &  Scott,  738  ;  10  Bing.  274. 

The  court  refused  to  stay  the  proceedings  on  a 
judgment  of  non  pros,  in  such  an  action,  on  pay- 
ment of  the  single  amount  of  the  rate,  thrice  the 
charges  of  the  levy,  and  the  costs.    Jb, 

Semble,  that  where  any  one  is  rated  for  pre- 
mises in  bis  occupation,  and  for  others  which  are 
not,  the  whole  rate  is  a  nullity,  and  an  action*of 
replevin  is  maintainable.  London  and  North- 
We*tem  Railicay  Company  v.  Buchmaster^  10 
L.K.,Q.B.70;  44  L.  J.,  M.  C.  29  ;  31  L.T.836; 
23  W.  R.  160. 

It  lies  in  the  case  of  goods  taken  under  a  war- 
rant of  distress  issued  by  a  justice  to  enforce  pay- 
ment of  the  costs  ordered  on  an  appeal  against  a 
poor-rate,  under  12  &  13  Vict.  c.  45,  s.  5,  and 
11  &  12  Vict.  c.  43,  8.  27.  Oay  v.  Mathews,  32 
L.  J.,  M.  C.  58  ;  7  L.  T.  604  ;  11  W.  R.  89. 
Affirmed,  4  B.  &  S.  425 ;  32  L.  J.,  M.  C.  58 ;  9  Jur., 
N.  S.  716  ;  8  L,  T.  674 ;  11  W.  R.  922— Ex.  Ch. 


II.     PLEADINGS  AND  PROCEEDINGS  IN 
SITPERIOR  COURT. 

1.  Declabation. 

SoAeieiiey  o£] — In  a  declaration  for  taking 
goods,  the  description,  number,  and  value  of 
them  should  be  stated  with  certainty.  Pope  v. 
Tilman,  1  Moore,  386;  7  Taunt.  642. 

Where  a  declaration  does  not  sufficiently 
specify  the  goods  and  chattels,  and  the  place  in 
which  they  are  taken,  the  defect  is  cured  by  an 
avowry,  justifying  the  taking  of  the  said  goods 
and  chattels  in  the  said  place,  even  though  the 
avowry  is  a  bad  plea.  Banks  v.  Angelly  3  N.  & 
P.  94  ;  7  A.  &  E.  843  ;  2  Jur.  657. 

A  declaration  as  follows:  **A.  B.  sues  C.  D. 
for  that  the  defendant,  on  land  in  the  occupation 
of  the  plaintiff,  in  the  parish,  &c.,  called  &c., 
took  the  goods  of  the  plaintiff  (that  is  to  say), 
six  wheat-ricks,  and  unjustly  detained  the  same 
against  sureties  and  pledges  until,  &c.,  whereby 
he  has  sustained  damage,  and  he  claims,  1002.," 
is  a  declaration  in  replevin.  Gay  v.  Mattliexm, 
4  B.  &  S.  425  ;  32  L.  J.,  M.  C.  58  ;  9  Jur.,  N.  S. 
716  ;  8  L.  T.  674  ;  11  W.  R.  922— Ex.  Ch. 

In  an  action  for  selling  goods  which  had  been 
replevied,  the  declaration  ought  to  contain  an 
averment  that  the  defendant  knew  that  the  goods 
had  been  replevied.  Maunsey  v.  Dawson,  1  N.  & 
P.  763  ;  W.,  W.  &  D.  283  ;  6  A.  &  E.  752. 

▼mae.] — The  venue  may  be  laid  either  where 
the  goods  were  originally  taken,  or  in  any  other 
county  in  which  they  were  in  the  defendant's 
custody.     Walton  v.  Kersop,  2  Wils.  354. 

Joinder  of  Wife.] — A  declaration  by  J.  S.  and 
his  wife,  without  shewing  any  cause  for  joining 
the  wife,  is  bad  on  demurrer.  Serrcs  v.  Dodd, 
2  N.  R.  405. 

Time  to  Deelare.] — ^After  a  rule  for  time  to 
declare,  the  court  will  not  set  that  rule  aside,  and 
compel  the  plaintiff  to  declare  sooner  in  replevin 
than  in  another  action.  Craven  v.  Vava^sour 
(^Lady),  5  Taunt.  35. 


2.  Staying  Procbedinos. 

When.] — The  court  will  not  stay  proceedings 
unless  upon  payment  of  the  rent  in  arrear,  to- 
gether with  all  costs,  though  the  arrears  were 
tendered  before  replevin,  with  costs  up  to  that 
time.    UopUns  v.  ShroU,  1  B.  &  P.  382. 

Nor  upon  payment  of  costs,  on  the  application 
of  the  defendant.  UodykhiMin  v.  Snibson,  3  B. 
&  P.  603. 

Proceedings  stayed  after  cognizance  and  plea 
In  bar,  upon  payment  of  costs  of  the  action  and 
distress,  by  replevying,  and  delivering  up  the 
replevin  bond  to  be  cancelled,  there  being  no 
special  damage.  Banks  v.  Brand,  3  M.  &  S. 
525. 

In  replevin  on  a  distress  for  a  poor-rate  under 
43  Eliz.  c.  3,  the  court  refused  to  stay  proceed- 
ings on  a  judgment  of  non  pros,  on  payment  of 
the  single  amount  of  the  rate,  thrice  the  charges 
of  the  levy,  and  the  costs.  Kcwmun  v.  Barnard, 
3  M.  &  Scott,  738  ;  10  Bing.  274. 

3.  AVOWBIES  AND    COGNIZANCES. 

Assignment  of  Reason  or  Cause.] — A  man 
may  profess  to  distrain  for  one  cause,  and  may 
avow  for  another,  if  a  good  one;  and  where 
avowries  (admitted  by  a  plea  in  bar  to  be  true) 
shewed  that  a  d^endant  had  a  good  cause  for 
distraining  as  he  had  done,  it  was  immaterial 
that  he  had,  when  distraining,  assigned  an 
invalid  reason  for  the  distress.  Phillips  v. 
Whitsed,  2  El.  &  El.  804  ;  29  L.  J.,  Q.  B.  164  ; 
6  Jur.,  N.  S.  727  ;  2  L.  T.  278  ;  8  W.  R.  494. 

Who  may  Avow  or  make  Cogniiance — Execn- 

tors.l — Where  a  distress  was  made  by  the  com- 
mand and  in  the  name  of  a  landlord,  but  he  died 
before  the  distress  was  actually  made: — Held, 
that  the  bailiff  might  make  cognizance  as  the 
bailiff  of  his  executrix,  under  32  Hen.  8,  c.  37,  s.  I, 
who  ratified  the  distress,  although  before  pro- 
bate. Whitehead  v.  Taylor,  2  P.  &  D.  367 ;  10 
A.  &  E.  210. 

In  replevin  for  taking  the  plaintiff's  goods, 
the  defendant  made  cognizance  as  bailiff  of  an 
executrix,  for  arrears  of  rent  incurred  in  the  life- 
time of  the  testator  : — Held,  that  such  avowry 
need  not  set  out  the  title  of  the  testator,  nor 
shew  that  the  executrix  was  entitled  to  distrain 
under  32  Hen.  8,  c.  37,  s.  1  ;  and  that,  at  all 
events,  it  could  not  be  objected  to  after  verdict. 
Martin  v.  Burton,  3  Moore,  608  ;  1  B.  &  B.  279. 

An  avowry  by  executors  of  F.,  that  the  plain- 
tiff for  all  the  time  during  which  the  rent  was 
accruing  due,  and  thence  until  and  at  the  time 
when  &c,  and  until  and  at  the  death  of  F.,  held 
the  place  in  which  &c.  as  tenant  to  F.  in  his 
lifetime,  under  a  demise  made  to  him  at  a  yearly 
rent,  payable  quarterly,  and  because  two  years' 
rent  due  from  the  plaintiff  to  F.  in  his  lifetime 
remained  unpaid  to  him  or  his  executors,  and 
because  the  plaintiff  remained  in  possession  of 
the  place  in  which  &c.  from  the  death  of  F.  till 
the  time  when  &c.  the  executors  of  F.  well 
avowed  the  taking : — Held,  that  such  avowry 
was  sufficient  within  11  Geo.  2,  c.  19,  s.  22,  and 
32  Hen.  8,  c.  37,  s.  1,  and  might  be  supported. 
Staniford  v.  Sinclair,  9  Moore,  376  ;  2  Bing.  193. 

Adminiitraton.] — In  replevin  for  taking 

the  plaintiff's  goods,  the  defendant  avowed 
under  32  Hen.  8,  c.  37,  as  administratrix  of  A. 
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gagccs  for  500  years  : — Held,  that  an  action  of 
debt  could  not  be  maintained  against  the  termors 
for  a  share  of  the  200?.  so  bequeathed.  Braith- 
waitr  V.  Skin7ier,  5  M.  &  W.  313  ;  3  Jur.  1064. 
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For  Beoovery  of  Arrears.] — See  ante,  col. 


Beplevin — ^Avowry  for.] — See  x^oH,  ool. 
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1.  Declaratiofiy  585. 

2.  Staying  Proceedings,  586. 

3.  Avowries  and  Cognizances,  586. 

4.  Pleas,  590. 

5.  JEkidence,  593. 

6.  Tri4il,  595. 

7.  Verdict,  Jtidgment  and  Costs,  596. 

8.  Security  mi  Commencement  of  Action, 

— See  County  Court. 

9.  Bemoval  from    dmnty    Court, — See 

County  Court. 

III.  Replevin  Bond.— 5if^  County  Court. 


I.    WHEN  MAINTAINABLE. 

For  Ooodfl  wrongfully  taken.] — Replevin  lies 
in  all  cases  where  the  goods  of  a  party  have  been 
wrongfully  t^ken,  and  he  is  desirous  of  getting 
them  again  ;  and,  consequently,  it  may  be 
brought  to  recover  goods  seized  in  execution,  or 
under  a  distress  warrant  issued  by  a  justice  of 
the  peace  in  a  case  where  he  has  no  jurisdiction. 
George  v.  Chambers,  2  D.,  N.  S.  783  ;  11  M.  & 
W.  149  ;  7  Jur.  836. 

But  it  is  not  maintainable  unless  there  has 
been  a  taking  of  the  goods  out  of  the  possession 
of  the  owner.  Mennie  v.  Blake,  6  El.  &  Bl. 
842  ;  26  L.  J.,  Q.  B.  399  ;  2  Jur.,  N.  S.  953. 

F.,  being  in  possession  of  the  plaintiff's  goods, 
not  as  his  servant,  but  as  bailee  with  a  special 
property,  delivered  them  to  the  defendant  with 
intent  to  give  him  a  lien  against  the  plaintiff ; 
and  the  defendant  peaceably  and  bonft  fide  took 
possession  with  this  intention,  but  had  no  lien, 
and  had  no  right  to  detain  the  goods,  as  against 
the  plaintiff.  The  plaintiff  demanded  the  goods, 
and,  being  refused,  brought  replevin:  —  Held, 
that  there  had  been  no  taking  changing  the  pos- 
session ;  and  that  though  the  plaintiff  could  have 
recovered  in  trover,  or  detinue,  replevin  did  not 
lie.    Ih. 

Replevin  lies  only  where  goods  are  unlawfully 
taken,  not  where  they  are  simply  detained  by  a 
party  to  whom  they  have  been  delivered  upon  a 
contract.  Galloway  v.  Bird,  12  Moore,  547  ;  4 
Bing.  299. 

It  lies  in  every  case  of  an  alleged  wrongful 
taking  of  goods.  Allen  v.  Sharp,  2  Ex.  352 ; 
17  L.  J.,  Ex.  209. 

So  where  goods  have  been  unlawfully  taken, 
though  not  as  a  distress,  and  therefore  when  H. 


and  B.  were  sued  in  replevin  for  taking  a  horse 
under  a  claim  of  property  by  A.,  who  alleged 
that  the  horse  had  been  stolen  from  him,  and  B. 
had  acted  in  the  transaction  only  as  a  constable  : 
— Held,  that  the  action  was  maintainable.  Mellor 
V.  Leather,  1  El.  &  Bl.  619  ;  22  L.  J.,  M.  C.  76  ; 
17  Jur.  709. 

On  IHitress.] — It  lay  at  common  law  for 
a  wrongful  detention  of  goods  taken  under  a 
lawful  distress.  Brans  v.  Elliott,  6  N.  &  M.  606  ; 
5A.  &E.142;  2H.AW.  231. 

Replevin  is  maintainable  against  a  person  who 
improperly  issues  a  warrant  under  which  another's 
goods  are  distrained.  Jones  v.  Johnson,  5  Ex. 
862  ;  20  L.  J.,  M.  C.  11. 

The  24  Geo.  2,  c.  44,  s.  6,  as  to  previous  de- 
mand of  the  warrant,  and  the  2  &  3  Vict.  c.  93,  s.  8. 
and  the  1  &  2  Will.  4,  c.  41,  s.  19,  as  to  notice  of 
action,  do  not  apply  to  replevin.  6hy  v. 
Mathews,  infra. 

Where  a  magistrate  has  competent  jurisdiction, 
and  adjudges,  and,  on  refusal  to  pay,  issues  a 
warrant  of  distress  and  sale,  the  goods  taken 
under  it  are  not  repleviable.  JVilson  v.  Weller, 
1  B.  &  B.  57  ;  3  Moore,  294.  And  see  Wootton 
V.  Harvey,  6  East,  75  ;  and  Rex  v.  Hoseason,  14 
East,  605. 

A  person  having  brought  replevin  for  goods 
levied  under  a  warrant  of  distress  for  an  assess- 
ment made  by  a  special  sessions  under  the  High- 
ways Act  (13  Geo.  3,  c.  78),  s.  47,  on  the  ground  of 
the  premises  for  which  he  was  assessed  being 
situate  without  the  township  which  was  liable 
to  repair  the  road,  the  court  refused  to  set  aside 
the  proceedings.  Fenton  v.  Boyle,  2  N.  R.  399  ; 
1  Taunt.  344. 

Replevin  may  be  maintained  for  goods  dis- 
trained under  a  warrant  from  commissioners 
authorized  by  act  of  parliament  to  levy  rat^s  for 
specific  local  purposes,  with  power  of  distress. 
Att.'Gen,  v.  Brmcn,  1  Swans.  304. 


For  Bent.] — If  a  landlord  distrains  for 


more  rent  than  is  due,  the  tenant's  course  is  to 
tender  the  amount  really  due,  and  if  the  land- 
lord refuses  to  accept  that  sum,  to  replevy  the 
goods  and  try  the  disputed  question  of  amount  in 
replevin.  Glyn  v.  Thomas,  11  Ex.  870  ;  25  L.  J., 
Ex.  125 ;  2  Jur.,  N.  S.  378— Ex.  Ch. ;  8,  P., 
French  v.  Phillips,  1  H.  &  N.  564  ;  26  L.  J.,  Ex. 
82  ;  2  Jur.,  N.  S.  1169— Ex.  Ch. 

Neither  the  removal  of  a  distress  for  rent  from 
the  demised  premises  after  five  days,  nor  an  ap- 
praisement of  the  distress,  takes  away  the  tenant's 
right  to  replevy.  Jacob  v.  King,  5  Taunt.  451  ; 
1  Marsh.  135. 

If  the  goods  remain  unsold,  the  tenant  may 
replevy  after  five  days.     Anon,,  1  Chit.  196. 


For  Poor  Bates.] — ^When  a  party  is  rated 


in  respect  of  property  not  in  his  occupation, 
he  is  not  botmd  to  appeal,  but  may  replevy  any 
distress  for  such  poor-rate.  Bristol  {Overseers') 
V.  Wait,  3  N.  &  M.  359  ;  1  A.  &  E.  264. 

But  when  a  party  is  liable  to  be  rated,  his  mode 
of  impeaching  the  validity  of  the  rate  is  by  ap- 
peal, and  not  by  replevin.  Marshall  v.  Pitman, 
2  M.  &  Scott,  745  ;  9  Bing.  596. 

Replevin  lies  for  goods  improperly  taken  for 
poor-rates,  even  though  an  appeal  against  the 
poor-rate  has  been  disallowed  by  a  court  of  quarter 
sessions,  acting  within  its  jurisdiction.  Rhym" 
ney  Railway  Company  v.  Price,  16  L.  T.  394.  = 
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In  replevin  on  a  distress  for  a  poor-rate  under 
43  Eliz.  c.  3,  the  treble  damages  given  to  the  de- 
fendant by  8.  19  are  thrice  the  amount  of  the 
damages  found  by  the  jury.  Newman  v.  Barnard^ 
3  M.  &  Scott,  738  ;  10  Bing.  274. 

The  court  refused  to  stay  the  proceedings  on  a 
judgment  of  non  pros,  in  such  an  action,  on  pay- 
ment of  the  single  amount  of  the  rate,  thrice  the 
charges  of  the  levy,  and  the  costs.    Ih. 

Semble,  that  where  any  one  is  rated  for  pre- 
mises in  bis  occupation,  and  for  others  which  are 
not,  the  whole  rate  is  a  nullity,  and  an  action^f 
replevin  is  maintainable.  London  and  North- 
^\cttem  Railway  Company  v.  Buckmaster^  10 
L.  E.,  Q.  B.  70  ;  44  L.  J.,  M.  C.  29  ;  31  L.  T.  836 ; 
23  W.  B.  160. 

It  lies  in  the  case  of  goods  taken  under  a  war- 
rant of  distress  issued  by  a  justice  to  enforce  pay- 
ment of  the  costs  ordered  on  an  appeal  against  a 
poor-rate,  under  12  &  13  Vict.  c.  46,  s,  5,  and 
11  &  12  Vict.  c.  43,  8.  27.  Qay  v.  Mathews,  32 
L.  J.,  M.  C.  58  ;  7  L.  T.  604  ;  11  W.  R.  89. 
Affirmed,  4  B.  &  S.  426 ;  32  L.  J.,  M.  C.  68 ;  9  Jur., 
N.  S.  716  ;  8  L.  T.  674  ;  11  W.  R.  922— Ex.  Ch. 


II.     PLEADINGS  AND   PROCEEDINGS  IN 
SUPERIOR  COURT. 

1.  Declabation. 

Suffieieney  o£] — In  a  declaration  for  taking 
goods,  the  description,  number,  and  value  of 
them  should  be  stated  with  certainty.  Poj)e  v. 
T'dman,  1  Moore,  386;  7  Taunt.  642. 

Where  a  declaration  does  not  sufficiently 
specify  the  goods  and  chattels,  and  the  place  in 
which  they  are  taken,  the  defect  is  cured  by  an 
avowry,  justifying  the  taking  of  the  said  goods 
and  chattels  in  the  said  place^  even  though  the 
avowry  is  a  bad  plea.  Bap.hs  v.  Angell,  3  N,  &; 
P.  94  ;  7  A.  &  E.  843  ;  2  J»r.  657. 

A  declaration  as  folios:  ^^A.  B.  sues  C.  D. 
for  that  thedefendantyOn  land  in  the  occupation 
of  the  plaintiff,  in  tdie  parish,  &c.,  called  &c., 
took  the  goods  of  thp  plaintiff  (that  is  to  say), 
six  wheat-ricks,  anfl  unjustly  detained  the  same 
against  sureties  aod  pledges  until,  &c.,  whereby 
he  has  sustained^amage,  and  he  clauns,  100^.," 
is  a  declaration^in  replevin.  Gay  v.  MatthewSy 
4  B.  &  S.  425 ;  32  L.  J.,  M.  0.  68  ;  9  Jur.,  N.  S. 
716  ;  8  L.  T.I74  ;  u  W.  R.  922— Ex.  Ch. 

In  an  action  for  selling  goods  which  had  been 
replevied,  t?e  declaration  ought  to  contain  an 
averment  |?at  the  defendant  knew  that  the  goods 
had  been  epleviai.  Mounsey  v.  Bawsoii,  1  N.  & 
P.  763  ;  >^^  w.  &  D.  283  ;  6  A.  &  E.  752. 

Venufj — TtjQ  venue  may  be  laid  either  where 
the  goa|.  ^ere  originally  taken,  or  in  any  other 
count^jj  ^^ch  they  were  in  the  defendant's 
cnsto^     ^yalton  v.  Xersop,  2  Wils.  364. 

'udor  of  Wife.] — A  declaration  by  J.  S.  and 
7?*  tfe,  without  shewing  any  cause  for  joining 
irSvif  e,  is  bad  on  demurrer.  Serves  v.  Dodd, 
^  TB.  406. 

irix&o  te  Beelare.] — ^After  a  rule  for  time  to 
:clax6?  the  court  will  not  set  that  rule  aside,  and 
l£xipel  the  plaintiff  to  declare  sooner  in  replevin 
^atn  iDL  another  action.  Craven  v.  Vavasour 
K0€tdy)^  5  Taunt.  35. 


2.  Staying  Peocbbdings. 


When.] — The  court  will  not  stay  proceedings 
unless  upon  payment  of  the  rent  in  arrear,  to- 
gether with  aU  costs,  though  the  arrears  were 
tendered  before  replevin,  with  costs  up  to  that 
time.    Uopkins  v.  Shrole,  1  B.  &  P.  382. 

Nor  upon  payment  of  costs,  on  the  application 
of  the  defendant.  Uodgliinson  v.  SnwsoUy  3  B. 
&  P.  603. 

Proceedings  stayed  after  cognizance  and  plea 
in  bar,  upon  payment  of  costs  of  the  action  and 
distress,  by  replevying,  and  delivering  up  the 
replevin  bond  to  be  cancelled,  there  being  no 
special  damage.  Banks  v.  Brand,  3  M.  &  S. 
626. 

In  replevin  on  a  distress  for  a  poor-rate  under 
43  Eliz.  c.  3,  the  court  refused  to  stay  proceed- 
ings on  a  judgment  of  non  pros,  on  payment  of 
the  single  amount  of  the  rate,  thrice  the  charges 
of  the  levy,  and  the  costs.  Netoman  v.  Barnard, 
3  M.  &  Scott,  738  ;  10  Bing.  274. 

3.  Avowries  and  CoGJKaA-NCES. 

AsBignment  of  Season  or  Cause.] — A  man 
may  profess  to  diatrain  for  one  cause,  and  may 
avow  for  another,  if  a  good  one;  and  where 
avowrieo  (admitted  by  a  plea  in  bar  to  be  true) 
shewed  that  a  defendant  had  a  good  cause  for 
distraining  as  he  had  done,  it  was  immaterial 
that  he  had,  when  distraining,  assigned  an 
invalid  reason  for  the  distress.  Phillips  v. 
WhiUed,  2  El.  &  El.  804  ;  29  L.  J.,  Q.  B.  164  ; 
6  Jur.,  N.  S.  727  ;  2  L.  T.  278  ;  8  W.  R.  494. 

Who  may  Avow  or  make  Cognisanoe — Execu- 
tors.!— Where  a  distress  was  znade  by  the  com- 
mand and  in  the  name  of  a  landlord,  but  he  died 
before  the  distress  was  actually  made: — Held, 
that  the  bailiff  might  make  cognizance  as  the 
bailiff  of  his  executrix,  under  32  Hen.  8,  c.  37,  s.  1, 
who  ratified  the  distress,  although  before  pro- 
bate. WkUehead  v.  Taylor,  2  P.  &  D.  367 ;  10 
A.  &  E.  210. 

In  replevin  for  taking  the  plaintiif s  goods, 
the  defendant  made  cognizance  as  bailiff  of  an 
executrix,  for  arrears  of  rent  incurred  in  the  life- 
time of  the  testator  : — Held,  that  such  avowry 
need  not  set  out  the  title  of  the  testator,  nor 
shew  that  the  executrix  was  entitled  to  distrain 
under  32  Hen.  8,  c.  37,  s.  1  ;  and  that,  at  all 
events,  it  could  not  be  objected  to  after  verdict. 
Martin  v.  Burton,  3  Moore,  608  ;  1  B.  &  B.  279. 

An  avowry  by  executors  of  F.,  that  the  plain- 
tiff for  all  the  time  during  which  the  rent  was 
accruing  due,  and  thence  until  and  at  the  time 
when  &c.,  and  until  and  at  the  death  of  F.,  held 
the  place  in  which  &c.  as  tenant  to  F.  in  his 
lifetime,  under  a  demise  made  to  him  at  a  yearly 
rent,  payable  quarterly,  and  because  two  years' 
rent  due  from  the  plaintiff  to  F.  in  his  lifetime 
remain^  unpaid  to  him  or  his  executors,  and 
because  the  plaintiff  remained  in  possession  of 
the  place  in  which  &c.  from  the  death  of  F.  till 
the  time  when  &c.  the  executors  of  F.  well 
avowed  the  taking : — Held,  that  such  avowry 
was  sufficient  within  11  Geo.  2,  c.  19,  s.  22,  and 
32  Hen.  8,  c.  37,  s.  1,  and  might  be  supported. 
Staniford  v.  Sinclair,  9  Moore,  376  ;  2  Bing.  193. 

Adminiitrators.] — In  replevin  for  taking 

the    plaintiff's   goods,    the    defendant   avowed 
under  32  Hen.  8,  c.  37,  as  administratrix  of  A. 
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who  was  seised  in  fee  ;  that  B.  held  the  premises 
as  tenant  to  him  by  vii-tue  of  a  demise  made  to 
him  at  and  nnder  a  certain  yearly  rent ;  and 
that  because  a  sum  for  rent  was  due  to  A.,  at 
the  time  of  his  death,  from  B.,  and  still  in  arrear 
to  the  defendant,  she,  as  administratrix,  well 
avowed  the  taking  of  the  goods  in  the  premises, 
in  which  &c.  the  same  being  charged  with  the 
payment  of  rent  to  A.,  and  continuing  in  posses- 
sion of  the  plaintiff  as  tenant  to  B.  ;  it  appearing 
that  B.  was  possessed  of  the  premises  by  Yirtue 
of  a  lease  for  twenty-one  years,  it  was  objected, 
that  the  defendant  was  not  entitled  to  distrain 
under  the  statute,  and  that  the  avowiywas  bad ; 
but  the  court  held,  that  as  the  tenancy  did  not 
appear  to  be  for  years,  and  that  as  it  was  un- 
necessary for  the  defendant  to  shew  how  the 
plaintiff  became  entitled  to  or  held  the  premises, 
the  avowry  vras  sufficient.  Meriton  v.  Gilhee^  2 
.^Moore,  48  ;  8  Taunt.  159. 

^>^  Joint-Tenants  and  Tenants  in  Common.] 

—An  txntnYrrj  by  one  of  several  co-heirs  in  gavel- 
kind, in  fil^^oioi  right,  with  a  cognizance  as 
bailiff  of  the  others-heirs,  is  sufficient,  without 
averring  an  authority  £b-di«train  from  the  other 
co-heirs.  Leigh  v.  ShepheriTlS^  Moore.  297  :  2 
B.  &B.  465. 

One  tenant  in  common  cannot  avow  alone  for 
taking  cattle  damage  feasant,  but  he  ought  also 
to  make  cognizance  as  bailiff  of  his  companion. 
Culley  V.  Spearnmn,  2  H.  Bl.  386.  ^ 

Hnaband  and  Wife.]— A  husband  may 

avow  in  his  own  name  for  rent  due  in  right  of 
his  wife.  Gravenory.  Woodhouse,  9.Moore.  148  ; 
2Bing.  71.  ' 

An  avowry  for  a  rent-charge  devised  to  A.,  the 
wife  of  B.,  may  be  made  by  B.  and  A.  in  the 
nght  of  A.  Wijnne  v.  Wynne,  2  Scott.  N.  R. 
278;2M.  &G.  8;  4Jur.lll4. 

Bo,  although  the  rent-charge  issues  out  of  a 
term  of  years.    lb. 

A  wife  had,  at  the  time  of  her  marriage,  the 
equity  of  redemption  of  land,  which  was  then 
settled  to  her  separate  use.  She  was  permitted 
to  enjoy  the  property  ;  and  she  and  her  husband 
(or  he  in  her  name),  let  it,  she  receiving  the 
rents  until  she  died.  The  husband  then  dis- 
trained upon  the  tenant  for  rent  subsequently 
accruing :— Held,  that  it  was  not  lawful  for  him 
to  do  so,  and  that  he  was  liable  in  replevin 
Ifoivc  V.  Scarrott,  4  H.  &  N,  723  ;  28  L.  J.,  Ex 
325.  '       ' 

^rmand  Sufficiency  of.]— In  an  avowry  on 
21  Hen.  8,  c.  19,  the  defendant  must  allege  in 
the  avowry  that  he  is  seised  of  the  lands  in 
which  &c.     Banks  v.  AnyelL  3  N.  &  P.  94  :  7  A 
&  B.  843  ;  2  Jur.  667.  ' 

In  an  avowry  on  11  Geo.  2,  c.  19,  the  defen- 
dant  must  shew  a  privity  existing  between  him- 
self and  the  tenant  on  the.  land  ;  and  it  is  not 
sufficient  to  state  that  certain  persons  unknown 
are  tenants  to  the  defendant,  under  a  demise  by 
A.  to  W.,  the  unexpired  term  of  which  had 
vested  in  these  persons  unknown.    Ih, 

When  a  defendant  avowed  that  certain  per- 
sons, to  the  tenants  unknown,  held  the  close  in 
which  &c.,  as  tenants  to  the  defendant,  under  a 
demise  from  A.  to  W.,  for  a  term  unexpired : 
and  that  the  interest  of  W.  in  the  term  had  come 
to  the  said  persons  unknown  ;  and  that  the  rent 
was  in  arrear  to  the  defendant :— Held,  that  the 


avowry  was  not  good  under  either  of  the  above 
statutes,  or  under  both  of  them  taken  together. 
Ih, 

It  is  not  necessary  to  aver  that  the  rent  still 
remains  due.  Clarke  v.  Davies,  2  Marsh.  386  ;  7 
Taunt.  72. 

It  is  not  necessary  that  an  avowry  for  rent 
should  allege  in  precise  terms  that  the  plaintiff 
was  tenant  to  the  avowant ;  if  the  fact  of  the 
tenancy  can  be  collected  ^m  the  whole  of  the 
avowry,  it  is  sufficient.  Innes  v.  Colquhon^  5  M. 
&  P.  63  ;  7  Bing.  265. 

Although  a  landlord  may  avow  generally  for 
rent  in  arrear,  yet  the  terms  of  the  contract 
under  which  the  tenant  holds  must  be  truly 
stated  in  the  avowry.  Philpott  v.  Dobbinsofif  3 
M.  &  P.  320  ;  6  Bing.  104. 

In  a  cognizance  by  a  bailiff,  for  double  rent, 
under  11  Geo.  2,  c.  19,  s.  18,  the  terms  of  the 
tenancy  and  of  the  notice  to  quit  should  be  so 
shewn,  that  the  tenant's  power  to  determine  the 
tenancy  by  notice  to  his  landlord  for  that  pur- 
pose, and  the  sufficiency,  in  law,  of  the  notice 
actually  given,  may  appear.  HumberHane  or 
Huvihlestoiie  v.  DuboU,  10  M.  &  W.  765  ;  2  D., 
N.  S.  506  ;  12  L.  J.,  Ex.  98. 

An  avowry  at  common  law  for  rent  due  before, 
but  distrained  for  after,  the  determination  of  a 
lease  by  notice  to  quit,  is  notgood.     Williams  v, 
Stiven,  9  Q.  B.  14  ;  15  L.  J.,  Q.  B.  321  ;  10  Jur.  804. 
In  replevin  against  an  assignee  of  the  rever- 
sion of  part  of  the  premises  demised,  the  defen- 
t  may  avow  at  common  law,  stating  the  facts 
spe<^llyf  and  leaving  the  apportionment  of  the 
rent  WLbe  made  by  the  jury  ;  or  he  may  avow  in 
the  genet^l  form  given  by  11  Geo.  2,  c.  19,  s.  22, 
as  upon  a  Balding  at  a  certain  rent.    And  if  be 
avows  under^jite  statute,  for  the  entire  rent,  or 
with  a  deductioB^rom  the  entire  rent  greater  or 
less  than  the  propartion  properly  belonging  to 
his  interest  in  the  re^psio^^i  the  judge  may  direct 
the  avowry  to  be  ame!^ed,  either  by  converting 
it  into  an  avowry  at  c^p^™^^  1*^»  or  leaving 
it  as  an  avowry  under  the^f  t*tute,  by  describing 
the  rent  in  conformity  wi|p*,  the  proportionate 
value  of  the  respective  pai|f^<^^  ^^  parts  into 
which  the  reversion  has  beei^  divided.    Roberts 
V.  Snell,  1  M.  &  G.  577.  ^ 

An  avowry  that  Heniy  skiing  seised  in 
fee  of  a  shop,  in  which,  &c.,  graiil^  it  by  letters- 
patent  to  \V .  in  tail  male,  at  aP  annual  rent. 
Averments  tracing  the  relation  \o  Charles  2. 
That  Charles  2,  by  lettere-patent,\pro^es8ing  to 
act  under  22  Car.  2,  c.  6,  s.  1,  convened  the  rent, 
"  so  far  as  aforesaid  reserved,"  without  the  rever- 
sion in  the  shop,  to  trustees  and  thciV  heirs,  for 
ever,  and  that  they  conveyed  it  to  the  defendants 
and  their  successors  for  ever,  whereujJon  the  de- 
fendants became  seised  as  of  fee  in  th 
Held,  that  it  was  sufficient  to  aver  in  th' 
that  the  rent  reserved  became  due  and  i 
without  an  express  averment  of  the  con 
of  the  estate  tail.  Semble,  contri,  by 
chequer  Chamber.  Vigers  v.  SL  Paul's 
and  Chapter^  14  Q.  B.  909  ;  18  L.  J.,  Q. 
13  Jur.  256;  in  Exchequer  Chamber,  14  Q. 
19  L.  J.,  Q.  B.  84  ;  14  Jur.  1017. 

Held,  that  the  avowry  was  bad,  on  gene: 
murrer,  for  not  expressly  averring  attommeii 
the  terre-tenant  to  the  grant  by  the  trustee^ 
that  such  grant  was  made  after  the  4  Ann.  c. 
and  the  defect  was  not  supplied  by  an  avenn 
that  the  rent  had  been  paid,  not  saying  to  wh_ 
and  not  saying  that  the  payment  was  in  the  1 
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of  the  grantor,  nor  by  an  averment  following  the  1 
statement  of  the  grant  by  the  trustees,  '^  where- 
upon and  whereby"  the  grantees  became  and 
were  seised  of  the  rent,  and  an  averment  that 
the  rent  was  due  and  in  arrear  to  them.  lb, — 
Ex.  Ch. 

If  a  defendant  pleaded  by  way  of  justification 
of  the  taking,  that  he  was  possessed  of  a  messuage 
with  conunon  appurtenant,  and  that  the  plain- 
tiffs cattle  were  damage  feasant  on  the  common, 
and  concluded  in  bar  without  praying  a  return, 
it  seems  that  such  a  plea  was  bad  bSore  15  & 
16  Vict.  c.  76,  s.  67.  Hawking  v.  EcJde9,  2  B.  & 
P.  359. 

Semble,  that  a  plaintiff  will  not  be  allowed  to 
reply  to  a  cognizance  by  traversing  the  facts  of 
the  tenancy,  and  the  rent  being  in  arrear,  and 
also  the  authority  to  distrain  as  bailiff.  Trent  v. 
Hunt,  9  Bz.  14  ;  22  L.  J.,  Ex.  318  ;  17  Jur.  899. 

Where  a  defendant  avowed  for  rent  due  and  in 
arrear  at  Martinmas,  "  to  wit,  the  23rd  Novem- 
ber :  " — Held,  Martinmas  must  be  taken  to  mean 
new  Martinmas,  and  the  subsequent  words,  "  to 
wit,  the  23rd  November,"  being  surplusage,  could 
not  be  taken  to  explain  that  old  Martinmas  was 
intended.    8mUh  v.  Walton,  1  M.  &  Scott,  380. 

Allegation  of  Title.] — In  avowries,  the  com- 
mencement of  particular  estates  must  be  shewn  ; 
as  that  such  a  one  was  seised  in  fee  and  demised, 
that  the  estate  out  of  which  it  was  derived  may 
appear  sufficient  to  support  it;  because  the  seisin 
in  fee  may  be  traversed,  and  any  of  the  mesne 
assignments  arc  traversible.  Dally  v.  Silhy,  1 
Bro.  P.  C.  525. 

An  avowry  or  a  cognizance  for  rent  admits  the 
property  of  the  goods  in  the  plaintiff  ;  but  if  the 
plaintiJETs  plea  subsequently  shews  the  property 
of  the  goods  to  be  in  another,  the  plaintiff  cannot 
maintain  the  action.  Clarke  v.  Jbavies,  7  Taunt. 
72  ;  2  Marsh.  386. 

A  defendant  avowed  for  rent  in  arrear  from 
M.,  and  also  claimed  the  goods  as  being  the  pro- 
perty of  himself  and  another  as  assignees  of  M., 
against  whom  a  commission  of  bankruptcy  had 
issued.  A  verdict  having  been  taken  on  the 
whole  record,  the  court  directed  it  to  be  entered 
for  the  plaintiff  on  the  issue  taken  on  the  title  of 
the  assignees,  on  the  ground  that  the  defendant 
could  not  be  permitted  on  the  same  record  to 
claim  the  goods  as  a  distress  for  rent,  and  also  to 
set  np  the  title  of  the  assignees.  Em&ry  v. 
Mueklowy  4  M.  &  Scott,  263. 

Tar  Bent-eharges.] — There  can  be  no  avowry 
for  a  rent-charge  upon  land  payable  to  one  who 
has  no  reversion.  Pluck  v.  Digges,  2  Dow  & 
Clark,  180. 

In  an  avowry  for  taking  goods  as  a  distress  for 
arrears  of  a  rent-charge,  granted  by  A.,  an  aver- 
ment that  he  was  seised  in  fee  at  the  time  of  the 
grrant  does  not  necessarily  imply  that  the  land 
was  not  then  under  lease.  But  if  a  plaintiff  in 
replevin,  being  no  party  to  the  grant,  wishes  to 
prove  that  he  is  tenant  under  a  demise  made  be- 
fore the  grant,  he  must  plead  that  fact  specially. 
JoknsonY,  Fa/tdkner,  2  Q.  B.  925  ;  2  G.&  D.  184. 

A  rent-charge  is  devised  to  A.,  so  long  as  her 
conduct  and  behaviour  shall  be  discreet,  and 
meet  with  the  approbation  of  S.  The  discreet- 
ness of  the  conduct  and  behaviour  of  A.,  and  the 
approbation  of  S.,  are  conditions  subsequent, 
compliance  with  which  need  not  be  averred  in 
a    plea   alleging  the  continuance  of  the  rent- 


charge.  Wyntie  v.  Wynne,  2  Scott,  N.  B.  278  ; 
2  M.  &  G.  8  ;  4  Jur.  1114. 

For  Damage  feasant.]— -Replevin  of  cattle 
taken  in  A.  The  defendant  avowed  the  taking 
in  A.  under  a  demise  of  premises  of  which  B.  was 
parcel,  and  because  the  cattle  were  damage 
feasant  in  B.  he  took  them  and  drove  them 
through  A.  in  his  way  to  the  pound  : — Held,  to 
be  well  pleaded.  Ahercrombie  v.  Parkhurst,  2 
B.  &  P.  480.  See  Uargrave  v.  Shewin,  9  D.  &  R. 
20  ;  6  B.  &  C.  34. 

An  avowry,  that  the  defendants  were  owners 
and  occupiers  of  certain  messuages,  prescribing 
for  common  in  the  locus  in  quo,  and  avowing 
damage  feasant,  is  a  prescription.  EnglUh  v. 
Bumell,  2  Wils.  258. 

To  an  avowry  for  damage  feasant  in  a  certain 
close,  and  a  taking  of  the  cattle  there  and  driving 
them  along  a  jroad  to  impound  them,  plea  in  bar 
that  the  road  was  not  parcel  of  the  close  ;  the 
avowry  held  good,  and  the  plea  bad.  Maltravers 
V.  Fogsett,  3  Wils.  295. 

A.,  having  the  exclusive  right  to  dig  stone  in  a 
certain  close,  avowed  distraining  the  cattle  of  B., 
who  had  the  exclusive  right  of  pasture  there,  as 
damage  feasant,  for  having  broken  the  stones  : 
B.  pleaded  that  there  was  no  fence  to  keep  them 
off,  nor  did  A.  otherwise  guard  or  protect  the 
stones :  A.  replied  that  he  was  not  bound  to 
fence  : — Held,  that  the  replication  was  bad. 
Churchill  v.  Ihans,  1  Taunt.  629. 

4.  Pleas. 

Nil  habnit  in  tenementls  and  Payment.] — 

Nil  habuit  in  tenementis  is  no  plea  in  bar  to  an 
avowry  under  11  Geo.  2,  c.  19,  s.  22.  Sullivan 
V.  Stradling,  2  WUs.  208. 

A  plea  to  an  avowry  for  a  distress  for  rent  in 
arrear,  "  that  before  tiie  lessors  had  anything  in 
the  premises,  and  before  they  (claiming  title 
under  a  pretoided  agreement  between  them  and 
A.),  demised  them  to  the  lessee,  A.  had  mort- 
gaged them  in  fee  to  B. ;  that  the  mortgage  being 
forfeited,  and  notice  of  the  forfeiture  being 
given  to  the  lessee,  and  he  having  been  required 
to  attorn,  did  attorn  to  B.,  when  he  distrained 
for  the  rent,  which  the  lessee  paid  him  to  prevent 
the  goods  from  being  sold  unAcr  the  distress  : — 
Held,  that  such  plea  amounted  in  substance 
merely  to  a  plea  of  nil  habuit  in  tenementis. 
Alchome  v.  dovmie,  9  Moore,  130  ;  2  Bing.  54. 

To  an  avowry  of  a  distress  for  rent,  the 
plaintiff  pleaded,  that  before  defendant  had 
any  inter^  in  the  premises  they  were  mort- 
gaged in  fee ;  that  the  mortgagor  remained  in 
possession,  and  demised  to  the  defendant ;  that 
the  defendant,  the  mortgage-money  being  still 
due,  demised  to  the  plaintiff ;  that  afterwards, 
the  mortgage-money  being  stiU  due  and  interest 
thereon,  and  HI,  avowed  for  by  the  defendant 
being  also  in  arrear,  the  mortgagee  gave  notice 
to  the  plaintiff  to  pay  the  HI,  to  him  instead  of 
to  the  defendant,  and  threatened,  in  case  of 
non-payment,  to  put  the  law  in  force,  and  was 
then  about  to  put  the  law  in  force,  wherefore  the 
plaintiff  necessarily  paid  that  sum  to  the  mort- 
gagee, and  so  the  saia  sum  was  not  in  arrear  :~- 
Held,  that  the  plea  was  good,  being  a  plea  of 
payment,  and  not  of  nil  habuit  in  tenemento  ; 
that  it  was  not  bad  for  setting  out  the  circum- 
stances of  the  payment.  Jofifismi  v.  Jones,  1 
P.  &  D.  651 ;  9  A,  &  E.  809. 
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A  plaiptif^  may,  in  bar  to  an  avowry  for 
rent,  plead  a  compulsory  payment  to  the  ground 
landlord  or  other  incumbrancer  haviug  claims 
paramount  to  those  of  the  immediate  landlord 
making  the  distress.  Jorun  v.  MorrU,  3  Ex. 
742  ;  18  L.  J.,  Ex.  477. 

Non  oepit.] — Non  cepit  does  not  put  the 
plaintiff  to  proof  of  property.  Dover  v.  Bate- 
lings,  2  M.  &  Rob.  544. 

Under  non  cepit,  a  defendant,  under  5  &  6 
Will.  4,  c.  76,  ss.  76, 133,  may  shew  that  he  was 
a  constable  appointed  for  a  borough,  and  took 
the  goods  within  the  county  wherein  the  borough 
is  situate,  but  without  the  borough,  on  a  charge 
that  they  had  been  stolen.  Mellor  v.  Leather, 
1  El.  &  Bl.  619  ;  22  L.  J.,  M.  0.  76  ;  17  Jur. 
709. 

Non  tennit  and  Blens  in  arrere.] — Eviction 
by  the  superior  landlord  may  be  given  in  evi- 
dence under  non  tenuit.  Hopcroft  v.  Keys,  2 
M.  &  Scott,  760  ;  9  Bing.  613. 
.  Where  a  statute  of  limitations  extinguishes 
the  right,  and  does  not  merely  bar  the  remedy, 
the  defence,  under  such  statute,  need  not  be 
pleaded  specially,  and  therefore,  in  replevin, 
evidence  of  the  lapse  of  twenty  years,  under  3  & 
4  Will.  4,  c.  27,  ss.  2, 3, 34,  since  the  last  payment 
of  rent,  may  be  given  under  a  plea  in  bar  of  non 
tenuit.  De  Beauvoir  v.  Ouoen^  5  Ex,  166  ;  19 
L.  J.,  Ex.  177— Ex.  Ch. 

Proof  of  payment  of  rent  to  the  avowant  is 
prim^  facie  evidence  that  he  is  the  owner  of  the 
land  ;  but  where  the  plaintiff  did  not  originally 
receive  the  possession  of  the  land  from  the 
avowant,  it  is  competent  to  the  plaintiff  to  re- 
but the  title  of  the  avowant  by  shewing  that  he 
paid  rent  under  circumstances  which  did  not  en- 
title the  avowant  to  the  rent ;  and  such  evidence 
may  be  given  on  the  issue  of  non  tenuit. 
Bogen  v.  Pitcher,  6  Taunt.  202  ;  1  Marsh.  541. 

Avowry  for  a  quarter's  rent  in  arrear.  The 
defendant  was  mortgagor  in  possession,  having 
mortgaged  to  H.  in  1834.  The  defendant,  in 
1838',  demised  the  premises  to  the  plaintiff,  at 
an  annual'  rent,  payable  quarterly,  and  in  1840 
he  gave  H.  an  authority  to  receive  the  rent  of 
the  premises,  described  as  occupied  by  the 
plaintiff,  and  belonging  to  the  defendant.  H. 
communicated  this  authority  to  the  plaintiff, 
and  gave  him  notice  not  to  pay  rent  to  the 
defendant,  but  to  H.  The  plaintiff  accordingly 
paid  several  quarters*  rent  to  H. ;  but,  shortly 
before  Michaelmas,  1841,  when  the  quarter's 
rent  mentioned  in  the  avowry  became  due,  the 
defendant  gave  notice  to  the  plaintiff  not  to  pay 
it  to  H.,  but  to  the  defendant.  The  plaintiff 
paid  to  neither,  and  the  defendant  distrained. 
At  that  time  a  small  arrear  of  interest  was  due 
from  the  defendant  to  H.  under  the  mortgage  : — 
Held,  first,  that  the  authority  and  payments  of 
rent  effected  no  change  in  the  tenancy,  and  that 
the  issue  on  non  tenuit  must  be  found  for  the 
defendant.  Wheeler  v.  Brawfeambe,  5  Q.  B. 
373 ;  D.  &  M.  406  ;  13  L.  J.,  Q.  B.  83. 

Held,  secondly,  that  the  issue  on  riens  in  arrcre 
must  also  be  found  for  the  defendant,  since,  if 
the  facts  proved  amounted  to  a  defence,  they 
ought  to  have  been  made  the  subject  of  a  special 
plea.    lb. 

To  an  avowry  for  rent  a  plea  in  bar  of  pay- 
ment to  a  ground  landlord  or  other  incumbrancer 
amounts  to  a  plea  of  riens  in  arrere,  and  should 


be  so  pleaded.    Jofies  v.  Morris,  3  Ex.  742  ;  18 
L.  J.,  Ex.  477. 

Under  the  issue  of  riens  in  arrere,  the  plaintiff 
cannot  controvert  the  holding  as  claimed  by  the 
defendant  in  his  avowry.  HUl  v.  Wright,  2 
Esp.  669. 

Infiancy.] — A  plaintiff  may  plead  in  bar  to  an 
avowry  or  a  cognizance,  that  he  did  not  hold  as 
tenant,  and  that  there  was  nothing  in  arrear, 
with  a  plea  of  infancy.  Wilson  v.  Ames,  1 
Marsh.  74  ;  5  Taunt.  340. 

Other  Pleaa.] — In  replevin  upon  a  distress  for 
rent,  a  plea  in  bar,  that  the  defendant  pulled 
down  a  summer-house,  whereby  the  plaintiff  was 
deprived  of  the  use  thereof,  without  saying 
that  he  was  expelled  or  put  out  of  the  same, 
was  held  insufficient ;  being  a  mere  trespass, 
but  no  eviction.    Su7it  v.  Cope,  CJowp.  242. 

Replevin  for  taking  the  plaintiff's  goods  and 
chattels  ;  to  wit,  a  lime-kiln  ;  avowry  for  rent  ; 
a  plea  in  bar  that  the  lime-kiln  was  afi^ed  to 
the  freehold,  is  bad,  because  a  departure  from 
the  declaration.    Niblet  v.  Smith,  4  T.  R.  604. 

Replevin  for  taking  and  detaining  cattle. 
Avowry  for  rent  in  arrear.  Plea,  that,  after 
the  talang  and  before  the  impounding,  the  plain- 
tiff tendered  the  rent  and  expenses.  On  special 
demurrer,  for  that  the  plea  did  not  go  to  the 
taking,  but  only  to  the  detaining : — Held,  a  good 
plea,  the  tortious  detention  being  a  taking. 
Evans  v.  Elliot,  5  A.  &  E.  142 ;  6  N.  &  M.  606 ; 
2  H.  &  W.  231. 

A  defendant  having  made  cognizance  for  rent 
service  as  bailiff  of  A.,  B.  and  C,  who  were  law- 
fully possessed  of  a  manor  of  which  the  locus  in 
quo  was  parcel,  and  holden  at  a  certain  rent ; 
the  plaintiff  replied,  that  A.,  B.  and  C.  were  not 
seised  in  their  demesne  as  of  fee  of  the  manor : 
—Held,  bad.    Bulpii  v.  Clarke,  1  N.  R.  56. 

In  replevin  for  taking  a  stranger's  cattle  for 
rent  in  arrear,  a  plea,  that  the  cattle  were  not 
levant  and  couchant  in  the  close,  in  which,  &c., 
is  bad,  for  not  shewing  the  circumstances  under 
which  the  cattle  came  upon  the  close,  so  as  to 
entitle  them  to  be  privileged  from  distress. 
Jones  V.  Potoell,  8  D.  &  R.  416  ;  5  B.  &  C.  647. 

In  replevin  for  taking  three  steers,  the  de- 
fendant first  made  cognizance  as  bailiff  of  a 
lord  of  a  manor,  that  the  locus  in  quo  was  a 
common  within  it,  and  that  the  jurors  at  a  court- 
lect  made  a  regulation  or  bye-law,  that  no  person 
should  keep  any  steer  on  the  common,  after  two 
years  old,  under  the  penalty  of  20«.  a  head  for 
each  of  such  cattle  ;  and  that  by  another  custom, 
if  the  sum  directed  to  be  paid  by  way  of  penalty 
for  a  breach  of  such  regulation  was  refused,  a 
distress  might  be  levied  ;  that  as  the  steers,  being 
more  than  two  years  old,  were  depasturing  on 
the  common,  he  took  them  in  the  name  of  a  dis- 
tress ;  and,  secondly,  that  he  distrained  them 
damage  feasant.  The  plaintiff  pleaded  to  the 
second  cognizance,  that  he  was  entitled  to  right 
of  common,  as  being  seised  in  fee  of  a  messuage  ; 
and  that  he  turned  the  steers  in  question,  being 
less  than  two  years  old,  to  wit,  one  year  old,  on 
the  common  to  depasture  : — Held,  that  the  first 
cognizance  was  bad,  as  it  did  not  state  that  the 
distress  was  taken  for  the  penalty,  or  that  the 
plaintiff  refused  to  pay  the  same.  Clears  v, 
Stevens,  2  Moore,  464. 

Held,  also,  that  the  plea  to  the  second  cogni- 
zance was  bad,  as  it  did  not  state  that  the  steers 
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were  less  than  two  years  old  when  they  were 
distrained.    lb. 

An  avowry  was  made  in  respect  of  a  right  of 
common  claimed  by  a  corporation,  under  a  grant 
from  De  Vesci.  The  plaintiff  pleaded  that  tlie 
corporation  had  been  accustomed  to  appoint  a 
reasonable  number  of  herds,  for  superintending 
the  common  and  beasts  on  it ;  and  also  to  ap- 
point, for  the  pains  of  each  herd,  a  reasonable 
and  proper  number  of  stints  of  each  such  herd  to 
be  depastured  upon  the  common  : — Held,  suffi- 
cient after  verdict.    Elliott  v.  Hardy ^  3  Bing.  61. 

Avowry  for  rent  in  arrear,  that  the  plaintiffs 
held  the  premises  in  which  ^c.  as  tenants  to  A. 
Plea,  that  A.  demised  the  premises  to  the  plain- 
tiffiB  for  all  the  residue  of  his  interest  in  the  same, 
and  that  A.  had  not  any  reversionary  interest  in 
the  same.  The  defendant  replied — a  power  of 
distress  given  to  A.  by  the  award  of  an  arbitrator 
to  whom  certain  disputes,  and  all  matters  in 
difference  between  him  and  the  plaintiffs,  had 
been  referred.  The  plaintiffs  rejoined  that  it 
was  not  referred  to  the  arbitrator,  whether  A« 
should  have  a  power  of  distress : — Held,  that  the 
plea  was  good,  and  that  the  replication  was  bad, 
in  not  averring  that  the  arbitrator  had  authority 
to  confer  a  power  of  distress,  or  that  the  right 
to  distress  was  one  of  the  matters  in  difference. 
J*a$eoe  v.  Paseoe,  3  Bing.  N.  C.  898  ;  5  Scott, 
117  ;  3  Hodges,  188. 

Where  the  claim  of  a  plaintiff  was  founded  on 
a  custom  to  demise  a  right  of  common  appur- 
tenant without  deed,  and  he  pleaded  a  custom  to 
demise  the  right  of  common,  generally,  and  a  de- 
mise according  to  the  custom  : — Held,  that,  even 
supposing  such  a  custom  to  be  good,  the  plea  was 
bad  on  the  face  of  it,  without  alleging  a  custom 
to  demise  without  deed,  in  lieu  thereof.  Lath' 
bury  V.  Arnold^  8  Moore,  72  ;  1  Bing.  217. 

Pajmfl&t  of  Money  into  Court.] — A  plaintiff 
may  pay  the  rent  into  court,  for  which  the  defen- 
dant avows.     Vernon  v.  Wynne ^  1  H.  fil.  24. 

A  defendant  may  pay  money  into  court  as  to  a 
part  of  a  distress,  and  avow  as  to  the  residue. 
Lambert  v.  Hepworth,  2  G.  &  D.  112  ;  2  Q.  B. 
729  ;  11  L.  J.,  Q.  B.  85. 

Defiaiilt  in  delivering  Statement  of  Defence — 
Action  on  Beplevin  Bond — Judgment] — If,  \ji  an 
action  on  a  replevin  bond,  the  plaintiff,  instead 
of  claiming  damages,  claims  the  amount  for 
which  the  bond  is  given,  and  becomes  entitled 
to  judgment  by  de^ult,  his  proper  course  is  to 
enter  final  judgment  under  OnL  aXIX.  r.  2,  and 
not  interlocutory  judgment  under  r.  4  of  that 
order.  lyix  v.  Grooin.,  5  Ex.  D.  91 ;  49  L.  J.,  Ex. 
430 ;  28  W.  R.  370. 

5.    BVIDENCB. 

Of  Title.] — Letters  of  a  party  under  whom  a 
plaintiff  in  replevin  does  not  claim,  are  inad- 
missible to  affect  the  title  of  the  latter.  Halford 
V.  Dillon^  4  Moore,  381 ;  2  B.  &  B.  12.  And  see 
Betliam  v.  Beiuon,  Oow,  46. 

Where  a  defendant  niade  cognizance  for  two 
years  and  a  quarter's  rent  in  arrear  ;  and  allied 
that  for  a  long  time,  viz.  for  two  years  and  a 
quarter,  ending  at  Christmas,  1803,  the  plaintiff 
held  and  enjoyed  the  premises  as  tenant  thereof 
to  A.,  bv  virtue  of  a  certain  demise,  &c.  :  to 
which  the  plaintiff  pleaded  in  bar,  that  he  did  1 


not  hold  and  enjoy  the  premises  as  tenant  to  A. 
by  virtue  of  the  supposed  demise  ;  it  is  sufficient 
to  entitle  the  defendant  to  a  verdict  on  such 
issue,  if  he  proves  that  the  plaintiff  held  of  A. 
from  the  23^1  of  December,  1801,  and  to  recover 
for  two  years*  rent.  Forty  v.  ImbfTf  6  East,  434  ; 
2  Smith,  648. 

Where  A.  had  paid  rent  to  B.,  the  agent  of  C. 
and  D.,  and  the  property  for  which  the  rent  was 
paid  was  subsequently  conveyed  to  C.  and  E.,  and 
A.  still  paid  the  rent  to  B.,  but  was  not  informed 
by  the  latter  of  the  change,  and  B.  paid  over  the 
rent  to  C.  and  E. : — Held,  that  the  payment  so 
made  was  some  evidence  of  the  title  of  C.  and  E. 
to  the  property,  and  that  under  such  circum- 
stances there  was  no  necessity  (in  replevin  by  A. 
against  parties  claiming  under  C.  and  E.)  for  the 
proof  of  the  conveyance  to  C.  and  E.  Hitchins  v. 
Thompson,  6  Ex.  60  ;  19  L.  J.,  Ex.  146. 

Of  Amount  of  Bent  due.] — An  avowry  for  an 
increased  rent  on  a  demise  for  every  acre  of  the 
land  which  should  be  converted  into  tillage,  is 
supported  by  a  lease  for  a  term  of  years,  with  a 
covenant  to  pay  the  increased  rent  for  every  acre 
which  should  be  so  converted  "  during  a  part  of 
the  term,"  (ex.  gr.)  for  the  last  three  years,  by  1 1 
Geo.  2,  c.  19,  s.  22.  JtoulHonY.  Clarke j  2  H.  Bl. 
563. 

Avowry  for  rent  due  on  a  demise  at  40Z.  per 
annum.  The  plaintiff  held  under  a  lease,  reserv- 
ing 40/.  per  annum  in  the  body,  but  before  it  was 
executed  the  following  words  were  added,  be- 
tween which  and  the  body  of  the  lease  the  signa- 
tures were  written,  **  The  allowance  of  the  road 
to  the  Six  Bells'  Yard  to  be  made  as  usual."  It 
had  been  usual  for  the  lessor  to  allow  the  lessee 
5Z.  per  annum  for  so  much  annually  paid  by  the 
lessee  to  a  third  party  for  the  use  of  such  road  to 
the  premises: — Held,  that  this  did  not  reduce  the 
reservation  to  35/.  per  annum,  so  as  to  entitle 
the  plaintiff  to  a  verdict  on  non  tenuit.  Davies 
V.  Stacey,  12  A.  &  E.  506 ;  4  P.  &  D.  157. 

An  avowry  stated  a  demise  for  two  years,  end- 
ing on  the  29th  September,  1842.  On  the  trial, 
an  attornment  in  writing,  dated  the  14th  Octo- 
ber, 1842,  was  given  in  evidence,  by  which  the 
plaintiff  and  others  attorned  tenants  to  the  de- 
fendant for  such  parts  of  the  premises  as  were  in 
their  respective  occupation,  and  agreed  to  pay 
the  rents  set  opposite  to  their  respective  names. 
Opposite  the  defendant's  name  was  written, 
"Rent 56/.,  from  Michaelmas,  1840  :"— Held,  that 
the  avowry  was  supported  by  the  evidence. 
Oladman,  v.  Plumer,  15  L.  J.,  Q.  B.  79  ;  10  Jur. 
109. 

An  avowry  stated  that  the  plaintiff  held  pre- 
mises of  the  defendant  at  a  certain  rent,  to  wit, 
the  yearly  rent  of  80/. ;  and  because  a  large  sum, 
to  wit,  80/.  of  the  rent  for  a  certain  time,  to  wit, 
one  year  ending  on  the  29th  September,  A.D. 
1851,  was  due  and  in  arrear ;  and  then  justified 
the  distress  for  rent  in  arrear : — Held,  that  the 
date  in  the  avowry  was  material,  and  therefore 
that  the  avowry  was  not  supported  by  proof  of 
some  rent  being  due  and  in  arrear  for  a  former 
year.  Rothru^e  v.  Caddy ,  7  Ex«  840  ;  22  L.  J., 
£x.  16. 

Of  Demand.] — Where  to  a  cognizance  for  rent 
the  landlord  pleaded  in  bar  a  tender,  and  the  de- 
fendant replied  a  subsequent  demand  and  refusal 
to  himself : — Held,  that  the  issue  was  not  proved 
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by  a  demand  by  his  agent.     Pimm  v.  Qreville, 
6  £sp.  95. 

Of  Tender.] — Avowry  for  rent  for  two  years 
and  a  half.  Pleas,  tender  and  non  tennit.  On 
the  trial  a  holding  from  Michaelmas  old  style, 
and  a  tender  after  old  Michaelmas,  being  proved  : 
— Held,  that  proof  of  a  tender  by  the  plaintiff  of 
the  aniount  of  rent  dae  in  support  of  the  first 

Elea  was  not  evidence  for  the  defendant  of  the 
olding,  as  stated  in  the  avowry,  nothing  being 
said  by  the  plaintiff  at  the  time  of  the  tender 
about  the  termys  of  the  holding,  or  the  time  when 
the  rent  had  become  due.  Knight  v.  WJOouall, 
12  A.  &  E.  438  ;  4  P.  &  D.  168. 

What  a  Variance.] — ^A  plea  to  an  avowry  stated 
that  only  16/.  was  due  for  the  rent,  and  then 
pleaded  a  tender  of  that  sum  ;  the  proof  was  that 
only  15Z.  16«.  was  tendered  : — Held,  a  variance, 
though  only  the  latter  sum  was  proved  to  be  due 
for  rent.  John  v.  Jenkhis^  3  Tyr.  170 ;  1  C.  & 
M.  227. 

A  defendant  avowed  for  rent  in  arrear  for  a 
dwelling-house  with  the  appurtenances,  and  it 
appeared  that  the  plaintiff  merely  occupied  the 
upper  part  of  the  house,  and  that  the  shop  and 
yard  were  in  the  occupation  of  other  tenants  : — 
Held,  to  be  no  variance.  Page  v.  Chuckj  10 
Moore,  264. 

In  replevin  for  illegally  distraining  plaintiff^s 
growing  com  in  four  closes,  the  defendant  avowed 
the  distress  for  rent  in  arrear,  averring  that  plain- 
tiff held  the  closes  at  and  under  a  certain  yearly 
rent ;  to  which  the  plaintiff  pleaded  that  he  did 
not  hold  in  manner  and  £orm  as  alleged.  Upon 
proof  that  the  plaintiff  held  the  four  closes  and 
two  others  at  the  rent  stated  in  the  avowry : — 
Held,  no  variance.  Ilargrave  v.  Sheimny  9  D.  & 
R.  20  ;  6  B.  &  C.  34. 

If  a  defendant  avows  on  the  contract  for  llOZ. 
rent,  and  proves  a  demise  at  15«.  an  acre,  amount- 
ing to  111/.,  it  is  a  variance.     Brown  v.  Sayee, 

4  Taunt.  320. 

6.  Tbial. 

Bight  to  Begin.] — ^A  defendant  made  cogni- 
zance as  bailiff  of  A.  for  rent  in  arrear.  The 
plaintiff  pleaded  that  the  distress  was  not  made 
within  twenty  years  next  after  the  right  to  dis- 
train accrued.  The  defendant  replied,  that  the 
distress  was  made  wnthin  twenty  years  next  after 
the  right  to  distrain  accrued  : — Held,  that  the 
plaintiff  should  begin,  inasmuch  as  the  affirma- 
tive was  involved  in  his  plea.      Collier  v.  Clerk, 

5  Q.  B.  467  ;  9  Jur.  158. 

A  defendant  avowed  the  taking  as  a  distress 
for  an  annuity.  The  plaintiff  pleaded  that  no 
memorial  of  the  annuity  was  enrolled.  Replica- 
tion, that  a  memorial  of  the  date  of  the  in- 
denture, and  of  the  names  of  the  parties  and 
witnesses,  and  of  the  parties  by  whom  the  an- 
nuity was  to  be  beneficially  received,  and  of  the 
consideration  was  enrolled.  Rejoinder,  that  the 
memorial  did  not  truly  state  the  names  of  the 
persons  by  whom  the  annuity  was  to  be  received, 
and  the  considerations  ;  but  was  untrue  in  this, 
that  B.  was  not  the  only  person  by  whom  the 
annuity  was  to  be  beneficially  received.  Surre- 
joinder, that  the  memorial  did  truly  state  the 
name  of  the  persons  by  whom  the  annuity  was 
to  be  beneficially  received,  and  the  considera- 
tions:— Held,  that  the  defendant  must  begin. 


Hogarth  v.  Pennyy  1  a  &  K.  608  ;  14  M.  &  W. 
494  ;  14  L.  J.,  Ex.  346. 

Where  a  defendant  pleads  property  in  a  third 
person,  and  issue  is  taken  thereon,  he  is  entitled 
to  begin.     CoUtone  v.  He$colhSj  1  M.  &  Rob.  301. 

If  a  defendant  avows  for  rent  arrear,  and  the 
plaintiff  replies  riens  in  arrere,  he  must  begin. 
Cooper  V.  ^ginton,  8  C.  &  P.  748. 

If  there  is  any  affirmative  issue  on  the  plain- 
tiff, he  is  entitled  to  begin.  Curtis  v.  Wneeler^ 
4  C.  &  P.  196  ;  M.  dc  M.  493.  Jame$  v.  Salter,  I 
M.  k,  Rob.  501. 

There  was  a  cognizance  for  rent  in  arrear.  To 
this  there  were  two  pleas,  the  one  stating  that  an 
agreement  had  been  entered  into  between  the 
landlord  and  tenant,  and  that  the  tenant  was 
subsequently  induced  by  the  landlord  to  enter 
into  another  agreement ;  which  second  agree- 
ment was  the  demise  in  the  cognizance  men- 
tioned; and  this  latter  agreement  had  been 
abandoned  by  mutual  consent  before  any  rent 
became  due.  The  other  plea  was  similar,  except 
that  it  averred  that  the  tenant  was  induced  to 
enter  into  the  second  agreement  by  fraud.  Re- 
plication to  the  one,  denying  the  abandonment^ 
and  to  the  other,  denying  the  fraud  : — Held,  that 
the  plaintiff  had  the  right  to  begin.  WiUiawu 
V.  Thmas,  4  C.  &  P.  234. 

New  Trial.] — ^The  rule  that  a  new  trial  will 
not  be  granted  for  either  party,  when  the  sum 
given  or  recovered  is  under  20/.,  does  not  apply 
in  replevin.  JSdgson  v.-  Cardtoell,  8  L.  R.,  C.  P. 
647  ;  28  L.  T.  819. 

7.   VEBDIOT,  JUDOKE17T  AND  COSTS. 

Verdict.] — On  an  avowry,  or  a  justification  of 
a  taking  as  a  distress  for  the  whole  rent,  a  jury 
may  find  a  verdict  for  the  sum  due  upon  an 
apportionment.  Ne<Ue  v.  Mackenzie,  1  Gale, 
119  ;  1  M.  &  W.  747. 

Judgment — ^Finality  of.] — ^A  judgment "  that 
the  dd^endants  have  a  return  of  the  cattle,  and 
recover  their  damages  and  costs  assessed  by  the 
jury,"  is  good  either  as  a  judgment  at  common 
law,  though  the  return  is  not  adjudged  irreple- 
visable, or  as  a  judgment  under  21  Hen.  8,  c.  19, 
6.  3,  which  entitles  the  defendants  to  damages 
and* costs.     Gammon  v.  Jones,  4  T.  R.  509. 

If  a  defendant  obtains  judgment  of  non  pros, 
for  a  return,  and  a  certain  amount  for  costs,  the 
judgment  is  not  final  until  taxation  ;  but  would 
be  final  if  it  had  been  for  a  return  only.  Wright 
V.  LewU,  9  D.  P.  C.  183  ;  1  W.  P.  C.  42  ;  4  Jur. 
1112. 

An  avowry  stated  that  the  plaintiff  held  and 
enjoyed  the  locus  in  quo  as  tenant  to  the  defen- 
dants under  a  demise  made  by  them  to  him,  upon 
and  subject  to  the  following  rents,  provisions, 
conditions  and  stipulations,  viz.,  that  the  plain- 
tiff should  not,  during  the  tenancy,  sell  any  hay, 
produced  on  the  premises,  off  the  premises,  under 
a  penalty  of  2s,  6^.  per  yard  of  the  hay  so  sold, 
to  be  recovered  by  distress  as  for  rent  in  arrear, 
and  that  the  plaintiff,  during  the  tenancy,  sold 
800  yards  of  nay,  contrary  to  the  terms  of  the 
demise,  by  reason  whereof  a  certain  sum,  at  the 
rate  of  2s,  6d.  per  yard,  became  due  and  recover- 
able b^  distress.  Verdict,  that  the  plaintiff  held 
and  enjoyed  the  premises  upon  the  terms  alleged, 
and  that  the  value  of  the  distress  was  99/.  and 
the  arrears  were  54/.    Judgment,  under  17  Oar.  2, 
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c  7,  B.  2,  that  the  defendant  do  recoyer  54/.  and 
costs.  It  was  admitted,  that  if  the  2«.  ^d,  per 
yard  was  a  penalty,  the  judgment  given  ondei  17 
Car.  2f  c.  7,  was  erroneous  ;  and  on  error  to  the 
Exchequer  Chamber  : — Held,  that  as  the  legal 
operation  of  the  demise  was  to  create  a  penalty 
recorerable  by  distress  as  for  rent,  but  not  a  rent, 
the  judgment  given  under  the  statute  of  Charles 
could  not  stand,  the  distress  not  being  for  a  rent. 
PolUtt  Y.  ForreH,  11  Q.  B.  949,  962  ;  17  L.  J., 
Q.  B.  291  ;  12  Jur.  560— Ex.  Ch. 

-'-—'  Xoring  for.] — ^A  defendant  in  replevin 
was  not  entitled  to  move  for  judgment  as  in  case 
of  a  nonsuit.  Shortridffe  v.  Hiern,  6  T.  R. 
400. 

—  SfEMt  ot] — Judgment  for  the  plaintiff  in 
replevin  is  a  bar  to  an  action  for  damages  for  the 
same  taking  of  the  goods  in  respect  of  which  the 
replevin  was  brought.  Cfibbs  v.  OruiJuhank,  8 
L.  B.,  C.  P.  454  ;  42  L.  J.,  C.  P.  273  ;  28  L.  T. 
735  ;  21  W.  B.  734. 

Writ  of  Inquiry  after.]— Where  judgment 

is  given  on  demurrer  for  an  avowant,  fifteen 
days*  notice  of  executing  the  writ  of  inquiry 
should  be  given  to  the  plaintiff,  as  in  the  case  of 
nonsuit  on  the  17  Car.  2,  c.  7,  s.  2.  Burton  v. 
Hit-key,  1  Marsh.  444  ;  6  Taunt  57. 

Where  there  was  a  nonsuit  and  retomo  habendo 
awarded : — Held,  that  the  avowant  might  exe- 
cute a  writ  of  inquiry  after  a  writ  of  second 
deliverance.  Cooper  v.  Sherhrookey  2  Wils. 
116. 

A  writ  of  inquiry  was  granted  after  a  defective 
verdict  in  replevin  of  a  distress  for  a  poor-rate. 
Bewell  V.  Marshall,  3  Wils.  442  ;  2  W.  Bl.  921. 

Death  of  Plaintiff  before  Ayowry.l— Where  a 
plaintiff  dies  after  declaration,  and  ben)re  avowry, 
no  retomo  habendo  can  be  issued.  Cutfield  v. 
Comey,  2  WUs.  83. 

Cotti.1— The  5  &  6  Will.  4,  c.  76,  s.  133,  which 
enacts,  that  in  aU  actions  against  any  person  for 
anything  done  in  pursuance  of  the  act,  if  judg- 
ment s^dl  be  given  against  the  plaintiff,  the 
defendant  shall  recover  his  full  costs  as  between 
attorney  and  client,  does  not  apply  to  actions  of 
replevin  brought  against  magistrates  to  try  the 
validity  of  a  (ustress  for  borough  rates.  Jones  v. 
Johnson,  2  L.,  M.  &  P.  177  ;  6  Ex.  133  ;  20  L.  J., 
M.  C.  169. 

The  6  &  7  Will.  4,  c.  71,  s.  83,  which  empowers 
the  owner  of  a  tithe  rent-charge  to  distrain  for 
arrears,  and  **  otherwise  to  act  and  demean 
himself  in  relation  thereto  as  any  landlord  may 
for  arrears  of  rent,"  does  not  entitle  him  to  the 
full  costs  substituted  by  5  &  6  Vict.  c.  97,  s.  2,  for 
the  double  costs  given  by  11  Geo.  2,  c  19,  s.  22, 
in  replevin.  Netonham  v.  Bever,  7  D.  dc  L.  253 ; 
8  C.  B.  560. 

The  17  Car.  2,  c.  7,  s.  3,  applies  to  a  rent- 
charge  as  well  as  to  a  rent-service  ;  and  the  term 
*' fall  costs"  in  the  statute  means  ordinary  costs, 
as  between  party  and  party.  Jamieson  v.  Tre^ 
vdyau,  10  Ex.  748 ;  24  L.  J.,  Ex.  74 ;  1  Jur., 
N.  S.  3a4. 

A  defendant  avowed  for  a  rent-charge  under  a 
will,  and  the  record  was  taken  down  for  trial  by 
both  parties.  The  defendant  succeeded,  and  his 
damages,  kc.,  were  assessed  under  21   Hen.  8, 


c.  19,  8.  3  :— Held,  first,  that  the  defendant  was 
entitled  to  the  costs  of  his  record.    lb. 

Held,  secondly,  that  he  was  not  entitled  to  the 
costs  of  the  distress  incurred  before  plaint.    lb. 
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RESTITUTION. 

I,  Of  Stolen  Pbopbbty.— &«  Ceiminau 
Law. 

II.  Of  Conjugal  Biohts.— &<?  Husband* 
AND  Wife. 


RESTRAINT   OF   TRADE. 

See  CONTBACT. 


RETURNING    OFFICER. 

See  ELECTION  LAW. 


REVENUE. 

I,  Taxes  and  Duties. 

1.  Income  Tax, 

a.  Property  and  Persons  Liable,  600. 

b.  Mode  of  Assessment,  605. 

c.  Bight  to  Deduct,  608. 

2.  Zand  Tax, 

a,  P^perty  Liable  to,  611. 

b,  Eedemption,  618. 

c,  OontractB  between  Landlord  and 

Tenant,  616. 

d,  AflaesBment  and  Becoveiyy  618. 

e,  CommiBsioners,  620. 
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3.  Inhabited  Haute  Duty, 

a.  Houses  Let  in  Different  Tenements, 

622. 

b.  Houses  Occupied  for  Faipoaes  of 

Trade,  623. 

c.  Houses  Occupied  by  Servants,  625. 

d.  Occupation  for  Less  than  a  Year, 

627. 

4.  Property  Tax. 

a.  Property  Chargeable,  627. 

b.  Covenants  in  respect  of,  628. 

c.  Assessment  and  Recovery,  630. 

5.  Succession  Duty, 

a.  Interests   and    Property    Liable, 

631. 

b.  Predecessors  and  Successors,  637. 

c.  Yendors  and  Purchasers,  645. 

d.  Allowances  and  Exemptions,  647« 

e.  Mode  of  Valuing  Property,  650. 
/.  Payment,  651. 

6.  Legacy  Duty, 

a.  Interests  and  Property  Liable. 

L  In  Greneral,  651. 
ii.  Annuities,  663. 
iii.  Property  or  Testator  Abroad, 
666. 

b.  Legacies  Clear  of  Duty,  673. 

c.  Rate  of  Chiurge  and  Payment,  674. 

d.  Executors  Accountable  for,  677. 

e.  Proceedings  against  Executors,t678. 

7.  Frobate  Duty. 

a.  Interests  and  Property  Liable,  679. 

b.  Affidavit  of  Value,  682. 
r.  Stamps,  683. 

d.  Return  of  Duty,  684. 

II.  Customs  and  Excise. 

1.  Excise  Duties,  685. 

2.  Excise  Licem'es,  686. 

3.  Permits,  690. 

4.  Penalties,  690, 

5.  SmMggling, 

a.  Acts  of,  692. 

b.  Forfeiture,  694. 

0,  Contracts  for  Smuggled  Goods,  695. 
d.  Proceedings,  696. 

6.  Officers  of  Customs  and  Excise,  698. 

III.  Stamps. 

1.  Agreements, 

a.  Generally,  701. 

b.  Matters    amounting  in  Value    to 

20Z.,  711. 

c.  Sale  of  Goods,  714. 

2.  Deeds,  717. 

3.  Conveyances  of  Property,  720. 

4.  Assignment  of  Debts,  727. 

5.  Receipts,  727. 

6.  Foreign  Bonds  and  Agreements,  731. 

7.  Bills  of  Exchange, — Sec  Bills  op 

EXGHANQE. 

8.  Other  Cases,  732. 

9.  Number  of  Words,  734. 

10.  Admissibility  of  Unstamped  Docvr 
ments, 

a.  Generally,  736. 

b.  On  Payment  of  Penalty,  739'. 
0.  Secondary  Evidence,  740. 

d.  Time  of  Stamping,  742. 

e.  Objections  and  Proof,  743. 
/.  Decision  as  to,  745. 

IV.  GOMMISSIONEBS. 

I.  Jurisdiction,  745. 


2.  Clerk  to,  7ie. 

3.  Collectors  of  Taxes,  746. 

4.  Jurisdiction   of  Court  in  Revenue 

Matters,  747. 

5.  Proceedings,  748. 

I.    TAXES  AND  DUTIES. 

1.  Income  Tax. 

a.  Property  and  PersonB  Ijiable. 

Besidence  in  Great  Britain.] — A  statute  im- 
posing a  duty  on  the  property  of  persons  residing 
in  Great  Britain,  applies  to  persons  residing  there 
for  any  length  of  time,  however  short,  although 
they  may  at  the  same  time  have  a  more  perma- 
nent residence  elsewhere.  Att,'6en.  v.  Coote,  4 
Price,  183. 


When  Temporary.] — ^An   exemption    of 


persons  coming  to  reside  "  for  some  temporary 
purpose  only,  and  not  with  any  view  or  intent  of 
establishing  a  residence  therein,  and  who  shall 
not  have  actually  resided  in  Great  Britain  for 
the  period  of  six  successive  calendar  months/' 
does  not  include  a  person  taking  a  house  in  Lon- 
don and  furnishing  and  residing  in  it  for  a  less 
period  than  six  months  at  any  one  time,  and  who 
then  goes  elsewhere  with  his  establishment,  and 
resides  for  the  remainder  of  the  year  there,  leav- 
ing behind  him  some  one  merely  to  take  care  of 
the  house.    lb. 

Annuity  receiyed  in  England.] — The  Bengal 
Civil  Service  Annuity  Fund  was  Composed  of 
moneys  subscribed  by  the  civil  servants  of  the 
East  India  Company,  and  of  moneys  contributed 
by  the  company,  and  was  invested  in  India,  and 
managed  there  by  a  committee.  By  an  arrange- 
ment with  the  East  India  Company,  the  annui- 
tants had  the  option  either  of  receiving  their 
annuities  in  India  from  the  managers,  or  of  being 
paid  at  the  East  India  House  in  London,  the 
company  in  the  latter  case  being  provided  out  of 
the  fund  with  moneys  for  the  purpose  of  making 
the  payments.  A  retired  civil  servant,  residing 
in  France,  having  elected  to  be  paid  his  annuity 
in  London,  received  a  certificate  from  the 
managers  in  India  that  he  was  qualified  as  an 
annuitant,  and  that  he  was  '*  entitled  to  demand 
and  receive  from  the  East  India  Company  in 
London  the  annuity,  by  quarterly  instalments.'' 
The  certificate  was  filed  at  the  East  India  House, 
and  the  annuitant  was  paid  there  by  a  cheque  or 
warrant  for  each  instalment,  directed  to  the 
cashiers  of  the  Bank  of  England,  and  signed  by 
the  company : — Held,  that  the  annuitant  was 
not  liable,  nnder  5  &  6  Vict.  c.  35,  to  pay  income- 
tax  in  respect  of  his  annuity.  Udny  v.  East 
India  Company,  13  C.  B,  733  ;  22  L.  J.,  C.  P. 
260  ;  17  Jur.  107. 

■ 

Profits  made  Abroad  upon  Engliah  Purohasei.] 

— ^A  firm  of  merchants,  resident  and  carrying  on 
their  principal  business  at  New  York,  h^  a 
partner  resident  in  England,  for  the  purpose  of 
buying  goods  here,  and  shipping  them  for  New 
York,  where  a  profit  was  realized  and  received 
on  the  resale  of  them  at  an  advanced  price. 
None  of  the  profits  of  the  partnership  were  re- 
ceived in  England,  and  no  money  was  received 
in  England  except  in  remittances  to  the  resident 
partner  from  the  house  in  New  York  : — Hedd, 
that  the  resident  partner  was  not  bound  to  return 
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to  the  commiflBioners  of  the  income-tax  the 
amount  of  profits  realized  by  the  firm  in  America 
by  the  resale  of  the  goods  purchased  here  ;  and 
that  the  fi.rm,  being  resident  abroad,  and  not 
exercising  their  trade  within  the  United  King- 
dom, could  not  be  liable  to  be  taxed  on  those 
profits.  Sulley  v.  Att.'Oen.  (in error),  5  H.  &  N. 
711  ;  6  Jur.,  N.  S.  1018  ;  8  W.  R.  472— Ex.  Ch. 

Company  Bogiitered  in  England  —  Trading 
Abroad.] — ^A  company  registered  in  England, 
under  the  Companies  Acts,  1862  and  1867,  car- 
ried on  the  busmess  of  sulphur  miners,  manu- 
facturers or  merchants  in  Italy.  It  had  directors 
and  shareholders  both  in  England  and  abroad. 
The  company,  so  far  as  its  affairs  in  the  United 
Kingdom  were  concerned,  was  managed  by  a 
board  of  directors  holding  meetings  at  the  Lon- 
don registered  office  of  the  company.  All  the 
operations  connected  with  the  manufacture  and 
sale  of  sulphur  were  under  the  practical  manage- 
ment of  members  of  the  board  resident  in  Italy, 
and  were  exclusively  carried  on  in  that  country 
where  the  profits  were  earned,  but  the  Italian 
members  were  in  constant  correspondence  with 
their  co-directors  resident  in  France  and  Eng- 
land, who  met  at  the  office  aforesaid.  All  the 
original  books  of  the  company  and  its  moneys 
were  kept  in  Italy,  but  transcripts  of  the  books 
and  the  dividends  required  for  the  English  share- 
holders were  sent  to  London.  These  dividends 
were  the  only  part  of  the  profits  remitted  to 
this  country : — Held,  that  the  company  was 
residing  within  the  United  Kingdom  within  16 
&  17  Vict.  c.  34,  8.  2,  Sched.  D.,  and  liable  to 
pay  income-tax  upon  the  whole  of  its  profits, 
and  not  merely  on  such  portion  as  was  remitted  to 
England  for  distribution  among  the  English 
shareholders.  Cetena  Sulphur  Company  v. 
Nichohon,  1  Ex.  D.  428  ;  45  L.  J.,  Ex.  821  ;  35 
L.  T.  275  ;  25  W.  R.  71. 

A  company  was  registered  in  England  under 
the  Companies  Acts,  1862  and  1867.  It  had  a 
registered  address,  directors  and  shareholders  in 
England,  but  the  whole  of  its  property  and  the 
majority  of  shareholders  were  in  India.  The 
business  of  the  company  was  the  purchase, 
manufacture,  and  sale  of  jute.  The  materials 
were  bought,  wrought,  and  sold,  the  books  kept, 
and  the  gains  and  profits  of  the  company  ex- 
clusiTcly  made  in  India  under  the  management 
of  a  resident  director  appointed  by  and  subject 
to  the  control  of  a  board  of  directors  in  England. 
Such  proportion  only  of  the  profits  as  became 
payable  to  the  English  shareholders  was,  from 
time  to  time,  remitted  to  the  directors  in  Eng- 
land, who  thereupon  called  meetings  of  those 
shareholders  at  the  place  registered  as  the 
address  of  the  company,  but  which  was,  in  fact, 
a  private  office  lent  for  the  purpose  by  one  of 
the  directors.  At  these  meetings  a  dividend  was 
declared  that  was  distributed  amongst  the  share- 
holders living  in  England  : — Held,  Siat  the  com- 
pany was  "  residing  within  the  United  Kingdom," 
and  therefore,  under  the  provisions  of  the  5  &  6 
Vict  c.  35,  s.  1,  5  &  6  Vict.  c.  80,  s.  2,  and  16 
&  17  Vict.  c.  34,  s.  2,  liable  to  make  a  return  of 
the  whole  annual  profits  of  its  business,  and 
chargeable  to  the  income-tax  thereon,  and  not 
merely  in  respect  of  such  part  of  the  profits  as 
was  remitted  to  England.  Calcutta  Jute  Mills 
Company  v.  NiehoUon,  1  Ex.  D.  428  ;  46  L.  J., 
Ex.  821 ;  35  L.  T.  276  ;  26  W.  R.  71. 

A  corporation  is  not  a  partnership,  nor  arc 


the  shareholders  in  a  joint-stock  company 
partners ;  and  a  company  cannot  be  divided 
into  two  portions,  the  English  and  the  foreign, 
and  income-tax  be  sissessed  only  upon  the  profits 
accruing  or  belonging  to  the  shareholders  re- 
siding in  England.    A. 

An  English  company  carrying  on  their  busi- 
ness in  Alexandria  where  their  gains  and  profits 
were  earned  were  held  to  be  properly  assessed  to 
the  income-tax  in  respect  of  the  whole  of  the 
profits  of  the  concern,  without  any  deduction  on 
account  of  the  interest  on  the  debenture  bonds 
of  the  company  paid  to  the  holders  of  such 
bonds  in  Alexandria;  there  being  nothing  in 
ss.  102  and  159  of  the  Income  Tax  Act  (5  &  6 
Vict.  c.  35),  to  limit  r.  4  in  s.  100,  which  states 
that  "  no  deduction  shall  be  made  on  account  of 
any  annual  interest  or  any  annuity  or  other 
annual  payment  payable  out  of  such  profits  or 
gains."  Alexandria  Water  Ctrnpany  v.  MuH" 
ffrare,  11  Q.  B.  D.  174  ;  62  L.  J.,  Q.  B.  349  ;  49 
L.  T.  287  ;  32  W.  R.  146— C.  A. 

A  company,  established  and  incorporated  by 
act  of  parliament  in  England,  but  carrying  on  Ob 
business  entirely  abroad,  is  accessible  to  income- 
tax  upon  the  whole  of  the  annual  profits  of 
its  business,  whether  such  profits  are  or  not 
remitted  to  this  country,  or  are  or  not  distri- 
buted as  dividends  amongst  its  shareholders 
resident  in  England  or  abroad,  or  are  applied  to 
some  other  legitimate  purposes  of  the  company 
abroad.  Imperial  Continental  Gas  Association 
V.  Nicholson^  ST  L.  T.  717. 

A  co-partnership  association,  established  to 
supply  foreign  cities  and  towns  \i'lth  gas,  and 
incorporated  by  act  of  parliament  in  England, 
had  offices  in  London,  where  the  directors  met 
and  the  business  of  the  company  was  transacted, 
and  whence  all  the  orders  emanated.  They  pos- 
sessed interests,  of  various  natures  and  tenures, 
in  gasworks  in  France  and  other  continental 
countries,  the  profits  of  which  arose  wholly  in 
those  countries,  and  in  such  of  them  as  had  a 
tax  equivalent  to  an  income-tax,  those  profits 
were  there  assessed  to  such  tax.  The  entire 
profits  of  tbe  company  arose  and  accrued  abroad, 
and,  in  making  their  return  to  the  income-tax  in 
England,  the  company  admitted  their  liability 
to  the  tax  upon  tne  amount  of  profits  as  from 
'*  foreign  possessions "  actually  remitted  in  this 
country  and  applicable  to  the  payment  of  divi- 
dends to  their  shareholders,  whether  resident 
here  or  abroad,  but  denied  their  liability  in 
respect  of  their  profits  ultra  such  remittance, 
and  which  were  never  transmitted  to  England, 
or  applied  in  payment  of  dividends,  but  were 
retained  abroad  and  applied  in  liquidation  of 
other  legitimate  engagements  of  the  company 
abroad.  The  special  commissioners  assessed  the 
company  in  respect  of  the  whole  of  their  profits, 
including  the  last-mentioned  portion  of  them, 
and  upon  appeal  therefrom  it  was,  on  a  case 
stated  for  the  court : — Held,  first,  that  the  com- 
pany, though  a  foreign  undertaking  in  a  conti- 
nental country,  yet,  ^ing  a  joint-stock  company, 
incorporated  and  resident  in  England,  were  in 
the  position  of  a  person  residing  in  the  United 
Kingdom,  and  were  therefore  taxable  under  the 
first  case  of  Schedule  D  (s.  100)  of  5  &  6  Vict, 
c.  35,  and  Schedule  D  of  16  &  17  Vict.  c.  34,  in 
respect  of  the  whole  of  the  profits  arising  from 
their  business  abroad,  including  not  only  the 
portion  remitted  to  England  and  applied  in  pay- 
ment of  dividends  to  shareholders  resident  there  or 
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abroad,  but  also  the  portion  retained  and  applied 
to  the  other  purposes  of  the  company  abroad.  lb. 

Oaaworks.] — The  proTisions  of   8.   60, 


Schedule  A,  r.  3,  of  5  &  6  Vict.  c.  36,  which  treat 
gasworks  as  property,  relate  exclusively  to  gas- 
works in  this  country,  and  do  not  include  or 
Telate  to  gasworks  on  the  continent,  and  such 
last-mentioned  works  are  not  foreign  possessions 
•within  s.  100,  Schedule  D,  r.  5.    lb. 

Foreign  Corporation  —  Eedding  in  United 
Xingdom.] — ^The  Imperial  Ottoman  Bank  was  a 
•corporation  created  by  Turkish  law.  Its  seat  was 
fixed,  by  the  concession  and  the  statutes  which 
•constituted  it,  at  Constantinople,  with  power  to 
establish  branches  and  agencies  at  other  places. 
It  was  the  state  bank  of  Turkey,  where  it  was  a 
bank  of  issue,  and  was  charged  with  the  collec- 
tion of  the  revenue^  and  with  certain  operations 
relating  to  the  currency,  and  with  the  payment 
•of  interest  on  the  public  debt,  and  received  from 
the  state  a  subsidy  on  account  of  the  public  busi- 
ness transacted  by  it.  On  its  creation  it  took 
•over  and  continued  to  carry  on  the  business  of 
an  English  bank  in  London ;  and  since  its 
creation  in  1863,  the  annual  meetings  of  share- 
holders had  always  been  held,  and  dividends  de- 
•clared,  in  London,  though  by  its  statutes  the  an- 
nual meetings  might  be  held  at  any  place  which 
the  committee  of  management  might  fix  : — Held, 
that  the  bank  was  not  liable  to  be  assessed  to 
income-tax  in  respect  of  its  whole  profits  as  a 
"**  person  residing  within  the  United  Kingdom " 
under  16  &  17  Vict.  c.  34,  first  clause  of  schedule 
D.  to  s.  2,  but  was  liable  only  in  respect  of  the 
profits  arising  from  its  business  carried  on  in 
England  under  clause  2  of  the  schedule.  Ait.- 
'Gen.  V.  Alexander,  10  L.  R.,  Ex.  20  ;  44  L.  J., 
Ex.  3  ;  31  L.  T.  694  ;  23  W.  R.  256. 

IMvidends  intrusted  to  Agests  for  Pay- 
ment.]— ^A  foreign  company  carrying  on  business 
and  earning  profits  abroad,  had  an  agency  in 
London  which  conducted  a  branch  and  earned 
profits.  The  dividends  of  the  company  were  pay- 
able at  the  option  of  the  shareholders  abroad  or  by 
the  London  agency.  In  a  particular  year  the  Lon- 
•don  agency  earned  an  amount  of  profits  which 
•enabled  them  to  pay  all  the  dividends  demanded 
of  them  in  that  year  without  requiring  or  ob- 
taining any  remittance  from  the  company 
abroad.  The  London  agency  were  assessed  to 
income-tax  under  Schedule  D  on  the  profits 
«amed  in  the  United  Kingdom  on  an  average  of 
the  three  preceding  years,  the  amount  on  which 
they  were  so  assessed  being  less  than  the  amount 
actually  earned  by  them  in  that  year.  They 
further  made  a  return  under  16  &  17  Vict.  c.  34, 
s.  10,  that  no  interest,  dividends  or  other  annual 
payments  payable  out  of  or  in  respect  of  the 
stock,  funds  or  shares  of  the  company  had  been 
intrusted  to  them  for  payment  in  ike  United 
Kingdom,  and  appealed  against  an  assesament  of 
the  commissioners  whereby  they  were  assessed  in 
respect  of  the  dividends  paid  by  them : — ^Held, 
that  the  London  agency  were  intrusted  with  the 
payment  of  dividends  in  the  United  Kingdom, 
within  the  meaning  of  16  &  17  Vict.  c.  34,  s.  10, 
and  that  they  were  liable  to  be  assessed  on  the 
full  amount  of  the  dividends  they  eo  paid  in  the 
year,  but  that  since  the  dividends  were  payable 
out  of  the  general  earnings  of  the  company,  con- 
sisting  of  profits  made  partly  in  the  United 


Kingdom  and  partly  elsewhere,  and  the  London 
agency  had  already  been  assessed  to  income-tax 
on  the  former  under  Schedule  D,  they  ought  not 
to  be  further  assessed  under  16  &  17  Vict.  c.  34, 
s.  10,  and  pay  income-tax  in  respect  of  that  por- 
tion of  the  dividends  which  represented  profits 
arising  out  of  the  United  Kingdom.  GUbertton 
V.  Ferguson,  7  Q.  B.  D.  562  ;  46  L.  T.  10— C.  A. 
Affirming  5  Ex.  D.  57. 

Foreign  Telegraph  Company.] — ^The  appel- 
lants, a  foreign  company,  domiciled  in  Copen- 
hagen, had  three  marine  cables  in  connexion 
with  Aberdeen  and  Newcastle,  communicating 
with  the  telegraph  lines  of  the  post-office  in  the 
United  Kingdom.  They  had  also  work-rooms 
with  clerks  in  London,  Newcastle,  and  Aberdeen. 
Messages  from  this  country  were  forwarded  over 
the  lines  of  the  post-office  and  the  cables  of  the 
appellants  to  Denmark,  and  thence  by  their 
wires  and  the  wires  of  foreign  governments  to 
Russia,  China,  Japan,  and  India.  The  total 
charges  paid  for  transmitting  such  messages  were 
collected  by  the  post-office,  and,  after  deducting 
their  dues,  the  balance  handed  to  the  appellants, 
who  retained  the  amount  due  to  them  for  the 
transmission  of  messages  over  their  cables  and 
lines,  and  paid  the  residue  to  the  various  govern- 
ments and  companies  respectively  entitled  to  it. 
No  profits  were  made  by  the  appellants  from  the 
transmission  of  messages  over  the  land  lines  in 
the  United  Kingdom  : — Held,  that  the  appellants 
must  be  taken  to  exercise  a  trade  in  the  United 
Kingdom  under  16  &  17  Vict.  c.  34,  s.  2,  Sched, 
D.  and  that  they  were  chargeable  to  income-tax 
on  the  balance  of  profits  or  gains  from  the  re- 
ceipts in  this  country  from  the  transmission  of 
messages.  Erich^n  v.  Last,  8  Q.  B.  D.  414  ;  51 
L.  J:,  Q.  B.  86  ;  45  L.  T.  703  ;  30  W.  R.  301  ;  46 
J.  P.  357— C.  A.  Affirming  7  Q.  B.  D.  12  ;  50 
L.  J.,  Q.  B.  570  ;  45  L.  T.  285  ;  46  J.  P.  182. 

Profits  of  Corporation- Appropriation  byfltatnte.  ] 

— ^A  corporation  was  constituted  for  the  manage- 
ment of  the  Mersey  Dock  estate  by  an  act  which 
provided  that  the  moneys  to  be  received  by  them 
from  their  dock  dues  and  other  sources  of  revenue 
should  be  applied  in  payment  of  expenses,  in- 
terest upon  debts,  construction  of  works  and 
management  of  the  estate ;  and  that  the  surplus 
should  be  applied  to  a  sinking  fund  for  the  ex- 
tinguishment of  the  principal  of  the  debts ;  and 
that  after  such'  extinguishment  the  rates  should 
be  reduced  ;  and  that  except  as  aforesaid  the 
moneys  should  not  be  applied  for  any  other  pur- 
pose whatsoever ;  and  that  nothing  should  affect 
their  liability  to  parochial  or  local  rates  : — Held, 
that  under  the  Income  Tax  Acts  the  corporation 
was  liable  to  income-tax  in  respect  of  the  sur- 
plus though  applicable  to  the  above-named  pur- 
poses only.  Mersey  Docks  v.  Lueas,  8  App.  Cas. 
891  ;  53  L.  J.,  Q.  B.  4  ;  32  W.  R.  34— H.  L  TE.). 
Affirming  51  L.  J.,  Q.  B.  114  ;  46  J.  P.  388— C.  A. 

Tolls.] — Commissioners  empowered  by  an 

act  of  parliament  to  levy  a  duty  on  eveiy  ton  of 
coal,  culm,  &c.,  landed  on  the  beach  at>,  or 
brought  into  and  consumed  within  the  town  of 
Brighton,  for  the  purpose  of  erecting  and  main- 
taining groyns  against  the  inroads  of  the  sea, 
were  by  a  later  act  authorized  to  form  from  these 
coal  dues,  and  from  other  rates  they  were  then 
also  empowered  to  levy,  a  common  fund  for  the 
purposes  of  lighting,  watching,  kc.,  as  well  as  for 
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the  maintenance  of  groyns : — Held,  that  these 
dues  were  property  or  profits  within  the  meaning 
of  the  Income  Tax  Act,  and  that  they  were 
chargeable  with  income-tax  accordingly.  Att.- 
Oen.  V.  Black,  6  L.  R.,  Ex.  78  ;  40  L.  J.,  Ex.  89  ; 
24  L.  T.  370  ;  19  VV.  R.  416.  Affirmed  on  appeal, 
6  L.  R.,  Ex.  308;  40  L.  J.,  Ex.  194  j  26  L.  T. 
207  ;  19  W.  R.  1114~Ex.  Ch. 

The  profits  of  the  corporation  of  London  de- 
rived from  renewal  fines,  markets  and  metages 
are  subject  to  income-tax ;  and  deductions  in 
respect  of  expenditure  for  the  maintenance  of  the 
corporation  establishment  cannot  be  made.  Alt,- 
Oen,  V.  ScoU,  28  L.  T.  302  ;  21  W.  R.  266. 

Asaiie  Conrtt— Folifie  Stations.]— The  justices 
of  a  county,  in  the  due  exercise  of  statutory 
powers,  erected  assize  courts  with  the  usual 
rooms  and  offices,  and  a  county  police  station 
with  the  usual  offices  and  accommodation  for 
constables  living  there,  and  for  prisoners.  The 
land  on  which  they  were  built  was  conveyed 
under  21  &  22  Vict.  c.  92,  to  the  clerk  of  the 
peace  to  hold  to  him  and  his  successors  for  ever 
upon  trust  for  the  public  uses  or  purposes  of  the 
county.  The  courts,  police  station,  offices,  and 
rooms  formed  one  block  of  buildings,  and  were 
used  for  'the  administration  of  justice,  and  for 
police  and  public  purposes.  Parts  of  the  build- 
ing were  also  usea  for  holding  county  and  com- 
mittee meetings,  and  various  other  occasional 
purposes,  but  no  rent  or  profit  was  received  or 
made  in  respect  of  the  buildings,  or  any  part  of 
them : — Held,  that  the  income-tax  was  not  pay- 
able in  respect  of  the  buildings  under  Schedules 
A  or  B  of  the  Income  Tax  Acts.  Coomber  v. 
Berks  CJMtiees),  10  Q.  B.  D.  267  ;  52  L.  J.,  Q.  B. 
81  ;  47  L.  T.  687  ;  31  W.  R.  356  ;  47  J.  P.  164— 
C.  A.  Affirmed  in  H.  L.,  9  App.  Cas.  61  ;  53 
L.  J.,  Q.  B.  239.  See  also  Bent  v.  Roberts,  post, 
col.  626. 

Trading  YmmIb.]— The  ownership  of  trading 
vessels  let  to  frcignt  was  a  trade  or  concern  in 
the  nature  of  trade,  within  48  Geo.  3.  Att.-Oen, 
V.  Borrodaile,  1  Price,  148. 

The  ship's  husband  or  managing  part-owner  is 
bound  to  make  a  joint  return  of  the  aggregate 
profits  of  the  concern  to  the  property-tax.    lb. 

b.  Kode  of  Aasessment. 

Colliery — Exhaustion  of  Pits.]— A  colliery 
company  bought  freehold  and  leasehold  coal 
mines,  and  raised  some  of  the  coal  and  sold  it. 
At  the  end  of  the  first  year's  working,  the  mines, 
by  reason  of  the  coal  gotten  during  the  year, 
were  worth  10,424Z.  less  than  the  price  for  which 
they  were  bought.  The  company,  being  assessed 
to  the  income-tax  under  Schedule  D  in  respect 
of  the  profits  of  their  business  as  coUiery  pro- 
prietors for  that  year,  claimed  to  deduct  10,4242. 
for  exhausted  capital : — Held,  first,  that  by 
virtue  of  29  &  30  Vict.  c.  36,  s.  8,  the  mines 
were  assessable  under  Schedule  D  of  5  &  6  Vict. 
c.  35,  8. 100,  and  not  under  Schedule  A.  Knowles 
V.  McAdam,  3  Ex.  D.  23  ;  47  L.  J.,  Ex.  139  ;  37 
1,.  T.  795  J  26  W.  R.  114. 

Held,  secondly,  that  in  estimating  ''the  full 
amount  of  the  balance  of  the  profits  or  gains  "  of 
the  business  under  r.  1  of  Schedule  D,  the  deduc- 
tion ought  to  be  made,  and  that  it  was  not  one 
of  the  deductions  forbidden  by  r.  3  of  Schedule 
Dy  or  by  s.  159.    lb. 


Exhaustion  of  Pits— Deductions   ftom 

Ghross  Profits.] — A  tenant  of  minerals,  though  he 
may  be  under  a  constant  vanishing  expense  in 
sinking  new  pits  as  the  old  ones  become  ex- 
hausted, is  not  entitled,  in  computing  the  profits 
for  assessment  of  income-tax,  to  deduct  from  the 
gross  profits  a  sum  estimated  as  representing  the 
amount  of  capital  expended  in  making  bores  and 
sinking  pits,  which  have  been  exhausted  by  the 
year's  working.  See  Lord  Penzance's  opinion 
as  to  the  method  of  taxation  intended  by  the 
legislature  to  be  applicable  to  mines.  Knowles 
V.  McAdam  (3  Ex.  D.  23)  held  wrongly  decided. 
Coltness  Iron  Comjjant/  v.  Black,  6  App.  Cas. 
315  ;  51  L.  J.,  Q.  B.  626  ;  45  L.  T.  145  ;  29  W.  R. 
717  ;  46  J.  P.  20— H.  L.  (Sc.). 


Diminution  of  Profits  from  Extraordinary 


Depression  of  Trade  —  "  Bpeeifie  Oanse."]— A 
partnership,  after  working  certain  coal  mines 
for  more  than  five  years,  was  on  the  21st  of  De- 
cember, 1875,  incorporated  as  a  limited  company, 
and  sold  to  the  company  the  assets,  subject  to 
the  liabilities,  of  the  partnership.  The  partners 
became  holders  of  all  the  shares  in  the  limited 
company  according  to  their  interests.  After  the 
3rd  of  August,  1876,  changes  took  place  in  the 
shareholders.  The  company,  being  assessed  by 
the  Income  Tax  Commissioners  to  the  income-tax 
under  5  &  6  Vict.  c.  36,  Schedule  D,  for  the  year 
ending  the  5th  of  April,  1877,  on  an  average  of 
the  five  preceding  years,  appealed,  and  contended 
that  they  were  only  liable  to  pay  on  a  computa- 
tion for  one  year  on  the  average  of  the  profits 
from  the  21st  of  December,  1875,  the  date  of  the 
incorporation.  The  commissioners  stated  a  case 
in  which  they  found  that "  the  profits  and  gains 
of  the  appellants'  business  had  fallen  short  since 
the  21  St  of  December,  1875,  from  the  following 
specific  causes,  viz.,  the  extraordinary  depression 
in  the  iron  and  coal  trades  whereby  the  appel- 
lants were  unable  to  sell  either  so  large  a 
quan'Mty  of  their  coals  as  they  had  formerly 
been  enabled  to  do,  or  to  obtain  anything  like 
so  good  a  price  for  sach  coals."  Figures  shewing 
that  the  annual  profits  had  fallen  short  by  one- 
half  were  set  out :  —  Held,  that  Schedule  A, 
No.  4  rules,  clause  6,  which  prescribes  that  if  it 
shall  appear  that  the  account  required  by  the 
rules  "  cannot  be  made  out  by  reason  of  the  pos- 
session or  interest  of  the  party  to  be  charged 
thereon  having  commenced  within  the  time  for 
which  the  account  is  directed  to  be  made  out, 
the  profits  of  one  year  shall  be  estimated  in  pro- 
portion to  the  profits  received  within  the  time 
elapsed  since  the  commencement  of  such  posses- 
sion of  interest,"  did  not  apply — That  the 
business  was  a  "trade  .  .  .  adventure  or  con- 
cern," within  Schedule  D,  rule  1,  of  the  rules 
for  ascertaining  the  duties  to  be  charged  in 
respect  thereof,  and  was  not  within  the  terms  of 
the  proviso  **  setup  and  commenced"  within  the 
period  of  three  years — That  the  company  was  a 
new  association  carrying  on  an  old  concern  ;  and 
had  "  succeeded "  to  it  within  clause  4  of  the 
third  set  of  rules  of  Schedule  D,  but  that,  since 
sacb.  succession,  the  profits  had  fallen  short  from 
a  "specific  cause"  within  the  exception  in  that 
clause — And  that  the  rule  of  the  sixth  case  in 
Schedule  D  applied,  and  under  it  the  computa- 
tion should  be  made  "  on  the  amount  of  the  full 
value  of  the  profits  and  gains  received  annually,*' 
i.e.,  for  the  current  year.    Jlyhope  Coal  Com- 
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pa7iy  V.  i^/y/r,  7  Q.  B.  D.  485  ;  45  L.  T.  404  ;   30 
W.  R.  87. 

Bednotions  for  Bepreoiation  of  Buildings, 
Plant,  and  Machinery.  1 — ^A  company  carrying 
on  business  as  ironfounders  set  apart,  in  accord- 
ance with  their  articles  of  association,  a  sum  of 
money  from  their  net  profits  for  depreciation  of 
buildings,  fixed  plant,  and  machinery,  and 
claimed  in  making  a  return  under  Schedule  D. 
of  their  annual  profits  or  gains  to  deduct  this 
amount : — Held,  that  suck  a  deduction  was  con- 
trary to  5  &  6  Vict.  c.  35,  s.  100,  Case  I.  r.  3,  as 
the  amount  set  aside  was  in  effect  an  addition  to 
capital.  Forder  v.  Handy  side  and  Company^  1 
Ex.  D.  233  ;  45  L.  J.,  Ex.  809  ;  35  L.  T.  62  ;  24 
W.  R.  764. 


Prospectiye  Loaces.] — In  making  a  return 


of  its  profits  for  assessment  to  income-tax  under 
Sched.  D.  of  the  5  &  6  Vict.  c.  35,  a  fire  insurance 
company  is  not  permitted  by  the  act  to  credit 
itself  with,  or  to  claim  a  deduction  for,  a  portion, 
calculated  by  the  company  at  33  per  cent.,  or 
one-third  of  the  amount  of  premiums  received 
during  the  given  year,  as  the  unearned  or  unex- 
hausted portion  of  such  premiums,  although  in 
respect  of  such  portion  the  company  remains 
liable  to  losses  which  may  occur  in  the  ensuing 
year.  The  fair  and  proper  mode  of  ascertaining 
the  amount  of  net  profits  for  the  purposes  of  the 
act  (it  being  impossible  to  ascertain  it  with  such 
strictly  mathematical  accuracy  as  to  do  perfect 
and  absolute  justice)  is  to  take  on  the  one  side 
the  whole  receipts  and  on  the  other  the  whole 
expenditure  and  disbursements  for  the  given 
year,  the  balance  remaining  being,  for  the  time 
at  least,  net  profits  on  which  the  tax  should  be 
assessed.  This  being  done  year  by  year,  there  is 
an  absolute  balancing  of  accounts ;  and  if  any 
wrong  is  done  by  losses  afterwards  occurring  in 
respect  of  premiums  on  which,  as  profits,  income 
tax  has  been  assessed  and  paid,  that  will  be 
taken  into  consideration  in  the  ensuing'  year. 
Imperial  Fire  Intiirance  Company  v,  Wilson^ 
35  L.  T.  271. 

Balance  of  Profits  and  Gains  by  dedacting  for 
exhausted  Capital.] — The  appellants,  a  firm  of 
brewers,  in  order  to  increase  the  sale  of  their 
beer  and  so  t,o  increase  their  profits,  purchased 
the  leases  of  public-houses,  which  they  let  to 
tenants,  who  covenanted  to  buy  of  them  all  the 
beer  to  be  sold  in  such  houses.  The  appellants, 
besides  covenanting  to  pay  fixed  renti  for  the 
terms  of  years  reserved  by  the  leases,  were  obliged, 
in  some  instances,  to  pay  premiums  for  such 
leases.  They  claimed  in  arriving,  for  the  pur- 
pose of  the  income  tax,  at  the  balance  of  profits 
and  gains  of  their  trade,  to  be  entitled  each  year 
to  an  allowance  in  respect  of  a  portion  of  the 
amount  so  paid  by  them  as  premiums,  on  the 
ground  that  such  allowance  represented  a  portion 
of  their  capital  exhausted  during  the  year  in 
earning  profits  : — Held,  that  the  appellants  were 
not  entitled  to  any  allowance  in  respect  of  the 
premiums.  Wattiey  v.  MusgravCj  5  Ex.  D.-241  ; 
49  L.  J.,  Ex.  493  ;  42  L.  T.  690  ;  28  W.  R  491  ; 
44  J.  P.  268. 

The  tax  imposed  by  s.  4  of  New  Brunswick 
Act,  31  Vict.  c.  36,  upon  "  income  "  is  leviable  in 
respect  of  the  balance  of  gain  over  loss  made  in 
the  fiscal  year,  and  where  no  such  balance  of 
gain  has  been  made  there  is  no  income  or  fund 


which  is  capable  of  being  assessed.  There  is 
nothing  in  tne  said  section  or  in  the  context 
which  should  induce  a  construction  of  the  word 
"  income,"  when  applied  to  the  income  of  a  com- 
mercial business  for  a  year,  otherwise  than  its 
natural  and  commonly-accepted  sense,  as  the 
balance  of  gain  over  loss.  Laioless  v.  SuUitan^ 
6  App.  Cas.  373 ;  50  L.  J.,  P.  C.  33 ;  44  L.  T.  897 ; 
29  W.  R.  917— P.  C. 


Of  a  Corporation.] — The  profits  of  the 


corporation  of  London  derived  from  renewal 
fines,  markets  and  metages  are  subject  to  income 
tax;  and  deductions  in  respect  of  expenditure 
for  the  maintenance  of  the  corporation  establish- 
ment cannot  be  made.  The  proper  principle  of 
deduction  in  such  cases  is  to  take  each  item  of 
profit  separately,  and  deduct  therefrom  the  cost 
of  earning  that  item.  Att,-Gen.  v.  Scott j  28 
L.  T.  302 ;  21  W.  R.  265. 


Slate  Quarry,  Assessed  as  Quarry  or  Mine.] — 
Slate  was  obtained  from  the  side  of  a  hill  by 
underground  workings  carried  on  through  levels : 
— Held,  that  the  works  were  to  be  assessed  as  a 
quarry  under  rule  1  of  No.  3  of  Schedule  A  of 
5  &  6  Vict.  c.  35,  8.  60,  and  not  as  a  mine  xmder 
rule  2  of  that  enactment.  Jones  v.  CvsmortKen 
Slate  Company,  5  Ex.  D.  93  ;  49  L.  J.,  Ex.  110  ; 
41  L.  T.  575  ;  28  W.  R.  237  ;  44  J.  P.  168. 

Sailway  Companies'  Servants.] — A  railway 
company  is  not  liable  to  be  assessed  under 
Schedule  B  of  the  6  &  6  Vict.  c.  35,  16  &  17 
Vict.  c.  34,  and  23  Vict.  c.  14,  in  respect  of 
engine-drivers,  porters,  and  labourers,  whether 
employed  by  them  at  annual  salaries  or  at  weekly 
wages  amounting  to  lOOZ.  a  year  ;  but  such  ser- 
vants are  assessable  under  Schedule  D.  Att,- 
Gen,  V.  Lancashire  and  Yorkshire  Railway 
Company,  2  H.  &  C.  792  ;  33  L.  J.,  Ex.  163  ;  10 
Jur.,  N.  S.  705  ;  10  L.  T.  95  ;  13  W.  R.  8. 

Schedule  E  extends  only  to  offices  or  em- 
ployments under  corporations,  which  are  of  a 
public  nature.    lb. 

o.    Biffht  to  Deduct. 

Annuities  <*  without  Beduetion.'n— When  a 

testator  directs  an  annuity  to  be  paia  out  of  his 
personal  estate  "  without  any  deduction  what- 
ever," the  income-tax  is  payable  by  the  annui- 
tant. Ahadom  v.  Abadom,  24  Beav.  243  ;  33 
L.  J.,  Ch.  693;  10  Jur.,  N.  S.  605  ;  10  L.  T. 
53. 

A  testator,  in  1864,  directed  his  trustees  to 
pay  to  his  widow  during  her  life  the  annual 
sum  of  500?.,  "  free  from  legacy  duty  and  other 
deductions :"— Held,  that  the  annuity  was 
subject  to  income-tax,  to  be  paid  out  of  the 
annuity  itself.  Sadler  v.  Richards,  4  Kay  &  J. 
302. 

A  testator  gave  three  annuities;  the  first 
"  free  from  income  or  property  tax,  or  any  other 
deduction,"  the  second  "free  from  all  deduc- 
tions," the  third  "free  from  deductions:"— 
Held,  that  all  the  annuities  were  free  from  in- 
come-tax. Turner  v.  Mulm-enx,  1  Johns.  &  H. 
334. 

But  when  a  testator  directs  his  trustees  out  of 
the  rents  and  profits  of  his  estates  to  keep  in- 
sured and  to  repair  all  the  messuages,  buildings 
and  erections  upon  the  hereditaments  previously 
limited,  for  his  wife  for  life  during  the  continu- 
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ance  of  her  interest  therein,  and  also  during  the 
same  period  to  pay  and  defray  all  taxes  parlia- 
mentary, parochial  and  otherwise,  affecting  the 
same  hereditaments  or  any  of  them,  the  trustees 
are  bound  to  pay  tlie  property  and  income  tax. 
Loratt  y.  Leeds  (Duchess),  2  Drew,  dc  Sm.  62  ; 
31  L.  J.,  Ch.  503;  6  L.  T.  307;  10  W.  R. 
397. 

A.  B.,  in  1846,  gave  to  his  wife  annuities 
or  clear  yearly  sums  for  her  life,  ^'  free  from  all 
deductions  in  respect  of  any  present  or  future 
taxes,  charges,  assessments,  or  impositions,  or 
other  matter,  cause,  or  thing  whatsoever,"  and 
directed  the  trustees  to  appropriate  and  invest  a 
sufficient  part  of  his  personal  estate  as  a  fund 
for  the  purpose  of  paying  them.  The  trustees, 
acting  upon  the  advice  of  counsel,  deducted 
from  all  the  payments  to  the  widow  the  income- 
tax  : — Held,  that  the  widow  was  entitled  to  be 
paid  the  annuities  in  full,  free  from  any  deduc- 
tion ;  and  also  entitled  to  be  paid  all  the  sums 
which  had  been  deducted.  Lovat  (Lord)  v. 
Leeds  (Dvchess)  (2  Dr.  &  Sm.  62)  followed. 
BannermankS  Estate,  In  re,  Bayinervmn  v.  YauTig, 
21  Ch.  D.  105  ;  51  L.  J.,  Ch.  449. 

A  testator  by  his  will  bequeathed  his  residuary 
estate  to  trustees  upon  trusts  for  sale  and  conver- 
sion, and  out  of  the  income  to  pay  to  his  wife  for 
life  such  an  annual  sum  of  money  as  .together 
with  the  dividends  and  annual  produce  of  the 
sum  of  10,000/.,  to  which  she  would  be  entitled 
by  virtue  of  the  settlement  made  previous  to  his 
marriage  with  her,  should  produce  to  her  a  clear 
annual  income  of  1,5002.  The  will  also  contained 
a  declaration  that  no  deduction  should  be  made 
from  any  legacies  given  by  the  will,  or  to  be 
given  by  any  codicil  thereto,  "for  the  legacy 
tax  or  any  other  matter,  cause,  or  thing  whatso- 
ever.**  By  an  order  made  in  1861,  the  annuity 
was  directed  to  be  paid  half-yearly  "  until  the 
further  order  of  the  court ''  out  of  certain  speci- 
fied funds,  free  of  all  deductions  except  income- 
tax  : — Held,  that  the  question  whether  income- 
tax  ought  properly  to  be  deducted  was  res  judi- 
cata, the  order  of  1861  being  final  as  to  the 
rights  of  parties,  and  temporary  only  as  to  the 
time  and  mode  of  payment  of  the  annuity. 
Peareth  v.  Marriott,  22  Ch.  D.  182  ;  52  L.  J., 
Ch.  221  ;  48  L.  T.  170  ;  31  W.  R.  68— C.  A.  Re- 
versing 61  L.  J.,  Ch.  821 ;  46  L.  T.  800 ;  30  W.  R. 
884. 

But,  semble,  that  the  income-tax  was  properly 
deducted.    Ih. 

Eent-ohargM.]— The  5  &  6  Vict.  c.  35,  s.  103, 
which  reoders  void  all  contracts  to  pay  rent- 
charges  without  allowing  the  owner  of  the  land 
to  deduct  the  income-tax,  does  not  extend  to 
reiit-charges  granted  by  will ;  and  if  a  testator 
by  his  will  grants  a  rent-charge  to  be  paid  free 
of  income-tax,  the  annuitant  is  entitled  to  have 
the  full  amount  paid  without  deduction  of  the 
tax.  FestiTM  v.  Taylor,  3  B.  &  S.  217  ;  32  L.  J., 
Q.  B.  41 ;  9  Jur.,  N.  S.44  ;  7  L.  T.  429 ;  11  W.  R. 
70. 

By  a  marriage  settlement  executed  in  1807, 
lands  were  conveyed,  subject  to  "  an  annuity  or 
clear  yearly  sum  of  100/.  freed  and  clear  and 
without  any  deduction  or  abatement  whatsoever 
in  respect  of  any  taxes  or  impositions  then 
already  or  which  should  thereafter  be  taxed, 
chaiged,  assessed  or  imposed  upon  the  premises 
or  upon  the  annuity  by  authority  of  parliament 
or  otherwise  howsoever : " — Held,  that  the  par- 
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ties  paying  the  annuity  were  entitled  to  deduct 
income-tax  under  5  &  6  Vict,  c.  35,  ss.  73,  103, 
and  that  the  annuitant  refusing  to  permit  thi- 
deduction  was  liable  to  the  penalty  under  s.  lOH. 
Att,'Gen.  v.  Shield,  3  H.  &  N.  834  ;  ^8  L.  J.,  Ex. 
49. 

On  an  information  against  an  annuitant  for 
refusing  to  allow  the  tenants  of  premises  on 
which  the  annuity  was  charged,  the  income-tax, 
to  be  deducted  out  of  their  rent : — Held,  liable 
for  the  acts  of  the  attorney  to  whom  the  tenant 
had  been  referred  ;  and  the  question  held  to  b-j, 
hot  whether  the  deduction  was  in  terms  refused, 
but  whether  it  was  in  fact  allowed.  Beg.  v. 
Sheil,  1  F.  &  F.  204. 

Instalments  of  Purchase-money.] — F.  being 
seised  in  fee  of  one  moiety  of  certain  mines,  sokl 
her  share  for  45.000/.,  payable,  3,385/.  down, 
and  the  residue  by  half-yearly  instalments  of 
768/.  11«.  8rf.  during  a  period  of  thirty  years  : — 
— Held,  first,  that  the  purchaser  was  not  em- 
powered, by  16  &  17  Vict.  c.  34,  s.  40,  to  deduct 
income  tax  from  the  instalments.  Foley  v. 
Fletcher,  3  H.  &  N.  769  ;  28  L.  J„  Ex.  100  ;  5 
Jur.,  N.  S.  342. 

Held,  secondly,  that  the  instalments  were  not 
chargeable  with  income  tax  under  the  words 
''annuities  or  other  annual  profits  and  gains," 
in  Schedule  D  of  16  &  17  Vict.  c.  34,  or  under 
the  words  "  annual  payments,  payable  as  a  per- 
sonal debt  or  obligation  by  virtue  of  any  con- 
tract," in  5  &  6  Vict.  c.  35,  s.  102,  such  instalments 
being  the  payments  of  a  debt,  and  not  being 
profits  and  gains,  and  therefore  not  within  the 
purview  of  the  acts.    lb. 

By  deed,  A.,  in  consideration  of  1,380/.,  to  be 
paid  by  instalments,  granted  and  sold  to  B.  a 
mine  of  coal  for  a  term  of  fifty  years,  and  he 
covenanted  with  A.  to  pay  him  150/.  on  the 
execution  of  the  deed,  and  150/.  per  year  after 
that  time,  whether  a  quantity  of  coal  equal 
to  that  amount,  at  and  after  the  rate  of  100/.  per 
Lancashire  acre,  should  be  got  out  of  the  mine 
in  the  same  year  or  not ;  and  when  in  any  year 
so  many  coals  should  be  got  out  of  the  mine  as 
would,  at  the  rate  of  100/.  for  every  Lancashire 
acre  of  coal,  amount  to  more  than  150/.  per  year, 
then  that  he  would  pay  for  every  Lancashire 
acre  of  coals  100/.,  and  so  on  in  proportion  for 
every  greater  or  less  quantity  than  an  acre,  until 
1,380/.  should  be  paid  (it  being  the  intent  of  the 
parties  that  A.  should  not,  until  that  sum  -was 
paid,  receive  less  than  150/.  per  year),  the  same 
yearly  rents  to  be  paid  half-yearly,  on  the  24th 
of  June  and  the  24th  of  December  in  each  year. 
B.,  who  had  never  worked  the  mine,  claimed  to 
deduct  from  a  half-yearly  instalment  a  sum  paid 
by  him  for  income  tax  : — Held,  that  the  instal- 
ment of  150/.  per  year  was  not  rent  within 
5  &  6  Vict.  c.  35,  s.  60  ;  and  that,  assuming  it  to 
be  an  annual  payment  within  s.  102,  A.,  and  not 
B.,  was  liable  to  be  assessed  to  the  income  tax. 
Taylor  v.  Bvans,  1  H.  &  N.  101 ;  25  L.  J.,  Ex. 
269. 

Brick  Bent.]— On  a  demise  of  land  for  a  term 
of  years,  with  power  to  the  lessee  to  dig  brick- 
earth,  and  make  and  sell  bricks,  paying  yearly 
17/.  lOs.  for  surface-rent,  and  100/.  for  royalty  or 
brick-rent,  clear  of  all  deductions,  except  land- 
lord's property  or  income  tax,  and  also  paying 
2s,  in  respect  of  every  1,000  bricks  above  the 
first  million,  clear  of  all  deductions,  except  as 
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aforesaid : — Held,  that  under  the  5  &  6  Vict 
c.  35,  income  tax  was  payable  by  the  lessor  in 
respect  of  all  three  species  of  rent,  and  was  pro- 
perly assessable  on  the  lessee,  who  might  deduct 
the  amount  from  the  rent.  Edmonds  y.  East- 
wood, 2  H.  &  N.  811  ;  27  L.  J.,  Ex.  209. 

Interest.] — ^When  a  fund  is  assigned  to  trus- 
tees to  pay  a  fixed  sum  annually  to  creditors 
pro  ratA,  with  interest  till  payment,  the  assignor 
is  entitled  to  deduct  income  tax  on  the  payments 
in  respect  of  interest.  Crane  v.  KUpin,  6  L.  R., 
Eq.  334  ;  37  L.  J.,  Ch.  913  ;  18  L.  T.  360. 

A  purchaser,  liable  to  pay  interest  on  his 
purchase-money,  may  deduct  income  tax  from 
such  interest.  Behh  v.  Bunny,  1  Kay  &  J. 
216. 

The  words  "yearly  interest"  in  16  &  17  Vict, 
c.  34,  8.  40,  mean  not  only  interest  accruing  de 
anno  in  annum,  but  any  interest  at  a  fixed  rate 
per  cent,  per  annum,  though  accruing  de  die  in 
diem.    lb. 


Bills  of  Exchange.] — In  paying  a  cre- 


ditor, who  has  proved  in  an  administration  suit 
in  equity  upon  a  bill  of  exchange,  income  tax  is 
deducted  from  the  interest.  Dinning  v.  Hender- 
ton,  3  De  G.  &  S.  702  ;  19  L.  J.,  Ch.  273  ;  14  Jur. 
1038. 

Xortgage.]  —  Though  in  dealings  between 
merchants,  in  discounting  bills  and  the  like,  and 
in  loans  made  for  short  periods,  the  income  tax 
is  not  deducted,  yet  in  a  mortgage  transaction 
the  mortgagor  is  entitled  to  deduct  it.  Mosse  v. 
Salt,  32  Beav.  269. 

When  Deduction  Omitted.] — ^A  debtor,  making 
payments  to  his  creditor  from  time  to  time  for 
interest,  without  deducting  property  tax,  will 
not  be  allowed,  upon  finally  settling  the  debt,  to 
deduct  the  amount  of  back  payments  in  respect 
of  such  tax  from  the  balance  of  the  debt  due  at 
the  time  of  settlement.  Turner,  Ex  parte,  11 
L.  T.  352  ;  13  W.  R.  104. 


2.  Land  Tax. 
a.  Property  Liable  to. 

WaterworkB  Company— Pipes  and  Xains.] — ^A 
waterworks  company  is  not  liable  to  pay  land 
tax  in  respect  of  the  land  through  or  on  which, 
by  a  parliamentary  power,  it  is  entitled  to  lay 
aud  does  lay  its  mains  and  pipes  for  the  convey- 
ance of  water,  such  a  power  being  only  in  the 
nature  of  an  easement,  and  therefore  not  making 
the  company  "  holders  of  lands  or  of  an  heredita- 
ment," within  the  Land  Tax  Acts.  Chelsea 
WaterworJiS  v.  Bowley,  17  Q.  B.  358 ;  20  L.  J., 
Q.  B.  520;  15  Jur.  1129. 

Bridge  Tolls.]— By  38  Geo.  3,c.  5,  for  granting 
a  land  tax  for  1798,  it  was  enacted  that  all 
manors,  messuages,  lands,  tenements,  toUs,  &c., 
and  all  hereditaments  of  whatever  nature  or 
kind  soever  they  be,  situate,  lyihg,  and  being 
and  happening,  or  arising,  should  be  charged  to 
the  land  tax.  By  38  Geo.  3,  c.  60,  for  making 
the  land  tax  perpetual,  it  was  enacted,  that  the 
sums  charged  by  38  Geo.  3,  c.  5,  in  respect  of 
the  manors,  lands,  tenements  and  hereditaments 
in  the  act  mentioned,  should  be  raised  for  ever. 
An  act  incorporating  a  bridge  company  authorized 


the  company  to  take  tolls,  and  enacted  that  the 
shares  of  tiie  proprietors  should  be  personal 
estate,  and  not  in  the  nature  of  real  property  : — 
Held,  that  the  company  was  liable  under  38  Geo. 
3,  c.  60,  to  be  rated  to  the  land  tax  in  respect  of 
their  tolls,  as  being  a  tenement  and  hereditament 
within  the  true  meaning  of  that  act.  Vauxhall 
Bridge  Company  v.  Sawyer,  6  Ex.  504 ;  20 
L.  J.,  Ex.  304. 

Bridge  tolls,  which  do  not  arise  from  the  mere 
user  of  land,  but  are  granted  to  a  bridge  com- 
pany, as  a  franchise,  by  act  of  parliament,  are 
an  hereditament  of  themselves,  and  liable  to  be 
assessed  as  tolls  to  the  land  tax,  by  virtue  of  38 
Geo.  3,  c.  5,  B.  4.  Charing  Cross  Bridge  Com- 
pany V.  Mitchell,  4  El.  &  Bl.  549  ;  24  L.  J.,  Q.  B. 
249  ;  1  Jur.,  N.  S.  608— Ex.  Ch. 

The  fact  that  the  land  tax  on  the  land  on 
which  the  abuttals  are  built  has  been  redeemed 
does  not  relieve  the  company  from  the  liability 
to  be  assessed  for  the  tolls.    Ih. 

By  a  bridge  act,  the  bridge  and  roads  "  shall 
not  be  charged  or  chargeable  with  any  parochial 
rates  or  assessments  whatsoever  for  or  in  respect 
of  the  tolls  : "— *Held,  that  the  exemption  was 
confined  to  the  rates  and  assessments  laid  upon 
the  parish  for  local  purposes,  and  did  not  extend 
to  the  land  tax.  Waterloo  Bridge  Company  v. 
Cull,  1  Bl.  &  El.  213  ;  28  L.  J.,  Q.  B.  70 ;  6  Jur., 
N.  S.  464.  Affirmed,  1  El.  &  El.  213  ;  29  L.  J., 
Q.  B.  10;  5  Jut.,  N.  S.  1288— Ex.  Ch. 

The  land  on  the  north  side  of  the  river  was  re- 
deemed from  land  tax  before  it  was  conveyed  to 
the  bridge  company  : — Held,  that  such  redemp- 
tion was  immaterial,  as  the  tolls  were  a  separate 
tenement.    lb, 

Boyal  Exchange.]  —  The  corporation  of  the 
Royal  Exchange  Assurance  Company  in  London 
is  liable  to  be  assessed  to  the  land  tax,  in  its 
corporate  capacity  as  a  corporation.  Exchange 
Assurance  Company  v.  Vaughan,  1  Burr.  155  ;  1 
Ld.  Ken.  320. 

Exemption — Hospitals.] — Taxing  acts  must  be 
construed  strictly.  And  where  therefore  land 
which,  in  4  Will.  &  M.,  being  employed  for 
charitable  purposes,  as  the  site  of  an  almshouse 
or  hospital,  was  on  that  account  declared  by  a 
statute  then  passed  (4  Will,  k  M.  c.  I)  to  be  ex- 
empt from  the  land  tax  at  that  time  imposed — 
and  the  like  words  of  exemption  were  used  in  38 
Geo.  3,  c.  5,  the  fact  that  other  land  had  since 
been  applied  to  the  same  charitable  purposes, 
and  the  original  land  had  been,  by  order  of  the 
Court  of  Chancery,  directed  to  be  held  by  the 
trustees  of  the  charity  to  their  own  use,  freed 
from  itfl  charitable  trusts,  did  not,  without  more, 
render  it  liable,  even  in  the  hands  of  a  tenant,  to 
the  taxation  from  which  it  had  been  previously 
exempt.  Cox  v.  R4ibbits,  3  App.  Cas.  473  ;  47 
L.  J.,  Q.  B.  385  ;  38  L.  T.  430 ;  26  W.  R.  483. 
Affirming  3  Q.  B.  D.  307  ;  46  L.  J.,  Q.  B.  498  ; 
36  L.  T.  456  ;  25  W.  R.  594. 

Residence  in  a  Hospital.  ] — ^A  house  within 

the  limits  of  a  hospital,  appropriated  to  an  officer 
of  the  hospital  for  the  time  being,  is  not  assess- 
able.   Harrison  v.  Bulcoclt,  1  H.  Bl.  68. 

The  proviso  in  38  Geo.  3,  c.  5,  s.  25,  exempting 
hospitals  from  land  tax,  applies  only  to  hospitals 
and  sites  of  hospitals  founded  before  the  passing 
of  the  38  Geo.  3,  c.  60,  the  act  by  which  the 
former  act  was  made   perpetual.      Colchester 
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(^Lard)  v.  Kemney,  1  L.  R.,  Ex.  308  ;  35  L.  J., 
Ex.  204  ;  12  Jur.,  N.  S.  743  ;  14  L.  T.  888  ;  U 
W.  R.  994  ;  4  H.  &  C.  445.  Affirmed,  2  L.  R.,  Ex. 
253  ;  36  L.  J.,  Ex.  172  ;  16  L.  T.  463  ;  15  W.  R. 
930— Ex.  Ch. 


Crown  Property.] — An  asylum  for  the 


maiatenance  and  edacation  of  children  of  soldiers 
who  have  fallen  in  active  service,  built,  endowed, 
and  entirely  maintained  out  of  a  fund  sub- 
acribed  by  the  public,  and  administered  by 
oommissioners  appointed  by  the  crown,  is  not  ex- 
empted, qua  cro^vn  property,  from  paying  the 
land  tax.    Ih. 

Land  previously  chargeable  with  land  tax 
is  not  exempted  by  becoming  crown  property. 
Jh. 

The  king's  dockyards  are  not  assessable.  Att,- 
Gen,  V.  HiU,  2  M.  &  W.  160. 


Landj  Exempt  before  Statute.] — Houses 


built  on  lands  embanked  from  the  Thames,  in 
pursuance  of  7  Qeo.  3,  c.  37,  which  vests  those 
lands  in  the  owners  free  from  taxes,  were  not 
liable  to  be  assessed  to  the  general  land  tax  im- 
posed by  27  Geo.  3,  c.  5,  though  such  act  is 
conceived  in  general  terms,  and  is  subsequent 
in  point  of  time  to  the  act  creating  the  exemption. 
Williams  v.  Pritchard,  4  T.  R.  2.  And  see  Pc'7'- 
rkard  v.  Heywood,  8  T,  R.  468. 


Colleges.] — Buildings  of  a  college  in  one 


of  the  universities  taken  into  and  made  part  of  the 
college  between  the  passing  of  the  first  Land 
Tax  Act  and  the  act  which  made  that  tax  per- 
petual, are  exempted.  All  SovJg'  College  v. 
Cniftar,  3  B.  &  P.  635. 

But  where  a  college,  soon  after  the  passing  of 
the  first  Land  Tax  Act,  purchased  land  of  a 
parish  under  a  private  act,  which  provided  that 
the  college  should  pay  all  taxes  which  the  pre- 
mises then  were,  or  should  thereafter  be,  subject 
to : — Held,  that  the  lands  purchased  were  not 
exempted.    Ih, 

On  Exchange  of  Lands.] — Upon  an  exchange 
of  lands  under  6  &  7  Will.  4,  c.  115  (which  con- 
tains a  clause  assimilating  the  tenure  and  quality 
of  lands  exchanged  and  allotted  to  that  of  the 
lands  in  respect  of  which  the  allotment  or  ex- 
change is  made),  the  statute  does  not  transfer 
a  liability  to  land-tax  from  one  property  ex- 
changed to  the  other.  Cooeh  v.  Walden,  46  L.  J., 
Ch.639. 

b.  Bedemption. 

Effect  of.] — ^\\^hen  a  manor  has  once  been 
charged  with  land  tax,  and  the  tax  once  re- 
deemed, no  subsequent  inclosure  of  the  waste 
lands  will  render  the  manor  liable  to  re-assess- 
ment.    Hodgson  v.  Pearson^  31  L.  T.  679. 

Surplus  stock  purchased  under  42  Geo.  3, 
c.  116,  8.  100,  for  the  redemption  of  the  land 
tax,  cannot  be  applied  to  permanent  improve- 
ment of  the  lands  in  respect  of  which  the  land 
tax  was  redeemed.  Nether  Stoioey  Vicarage^ 
In  re,  17  L.  R..  Eq.  156  ;  29  L.  T.  604  ;  22  W.  R. 
180. 

Sale  of  Land  for  Purpose  —  Minerals  not 
Passing.]— The  39  Geo.  3,  c.  21,  s.  12,  in 
effect  provides  that  upon  sales  of  lands  by  eccle- 
Biastical  corporations  for  redemption  of  land  tax, 


the  minerals  shall  not  pass  by  the  conveyance 
of  the  lands,  but  shall  be  always  absolutely  ex- 
cepted or  reserved  to  such  ecclesiastical  corpora- 
tions. A  conveyance  of  prebendal  land,  executed 
under  this  statute  in  1799,  contained  a  general 
exception  of  minerals,  but  purported  to  except 
out  of  such  exception  the  clay  under  twenty 
perches  of  the  land  : — Held,  that  the  exception 
out  of  the  exception  was  not  rendered  effectual 
by  57  Geo.  3,  d  100,  s.  25,  for  that  act  was  in- 
tended to  remedy  defects  in  the  mode  of  con- 
veyance, and  not  in  the  subject-matter  conveyed, 
and  that  the  property  in  the  clay  under  the 
twenty  perches  did  not  pass  by  the  deed  of 
1799.  Whidhorrui  v.  EccleHastical  Commia- 
xionerit/or  England ^  7  Ch.  D.  375  ;  47  L.  J.,  Ch. 
129  ;  47  L.  T.  346. 

Held,  also,  that,  on  the  evidence,  the  grantees 
of  the  surface  were  entitled  to  support  as  against 
the  grantees  of  the  clay.    lb. 


Growing  Timber.] — ^Where  a  tenant  for 


life,  without  impeachment  for  waste,  makes  an 
absolute  sale  and  conveyance  of  land  under 
42  Geo.  3,  c.  116,  s.  51,  for  the  purpose  of  re- 
deeming the  land  tax  on  other  property,  the 
growing  timber,  though  not  mentioned  in  the 
conveyance,  passes  with  the  land  ;  and  the  price 
of  it,  as  well  as  that  of  the  land,  must  be  paid 
into  the  Bank  of  England,  although  the  price 
of  the  land  without  the  timber  makes  up  the 
sum  for  which  the  land  tax  is  to  be  redeemed. 
J)oe  d.  Bleuntt  v.  Phillips,  4  P.  &  D.  562  ;  T 
Q.  B.  84. 

By  Incumbent — Interest  on  Pnrohase-lEoney.] 

— The  representatives  of  a  deceased  incumbent 
of  a  rectory  who  has,  out  of  his  own  estate, 
redeemed  the  land  tax  prior  to  1799,  are  entitled 
to  recover  from  the  succeeding  incumbent  the 
interest  of  the  purchase-money,  at  the  rate  of  SL 
per  cent,  on  such  purchase-money.  Kilderhee  or 
Kilderhere  v.  Ambrose^  10  Ex.  454 ;  24  L.  J., 
Ex.  49. 

Consolidation  of  Charge.] — A  person  having 
a  partial  interest,  redeemed  the  land  tax  on  three 
several  tenements,  by  one  contract  and  at  one 
price : — Held,  that  the  three  charges  were  not 
consolidated  so  as  to  give  him  one  aggregate 
charge  on  all  tenements,  but  he  acquired  three 
separate  charges  on  the  three  several  tenements. 
Cox  V.  Corenton,  31  Beav.  378  ;  8  Jur.  1142. 

Bent-charge  in  lieu  o£] — An  equitable  tenant 
in  fee  contracted  to  purchase  a  rent-charge  in 
lieu  of  land  tax  redeemed,  which  was  charged 
upon  the  estates  of  which  he  was  so  tenant  for 
life  in  fee,  and  the  rent-charge  was  conveyed  to 
trustees  of  the  estates.  Subsequently,  he  con- 
tracted to  sell  the  estates  free  from  any  incum- 
brances :— Held,  first,  that  the  land  tax  was 
entirely  extinguished.  Bulheley  v.  Hope,  1  Kay 
&  J.  482  ;  24  L.  J.,  Ch.  356  ;  1  Jur.,  N.  8.  864. 

Held,  secondly,  that  the  rent-charge  in  lieu 
thereof  was  merged  in  the  inheritance,  and,  con- 
sequently, that  the  purchaser  was  entitled  to 
hold  the  estates  free  from  such  charge.    lb. 

Bight  to  Pay  off  Tenant  for  Life.]— Under 
42  Geo.  3,  c.  116,  a  remainderman  in  possession 
can  compel  the  representatives  of  the  tenant  of 
a  previous  particular  estate,  who  has  redeemed 
the  land  tax,  to  roceivc  the  consideration  money 
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for  such  redemption,  with  all  arrears  of  interest, 
so  as  to  free  the  land  from  the  charge  and  pay- 
ment of  the  interest  to  which  it  was  subject,  for 
the  benefit  of  such  tenant.  Cimshis  v.  Harris y 
12  Q.  B.  726  ;  17  L.  J.,  a  B.  273  ;  12  Jur.  836. 

By  Crown — During  Lease.!— A.  agreed  with 
B.  to  grant  him  the  lease  of  a  house  (to  be  built), 
when  it  was  complete,  finished,  and  fit  for 
habitation.  B.  being  constantly  on  the  premises 
during  the  building,  took  possession,  and  then 
made  various  objections  on  the  ground  that  the 
house  was  not  complete,  finished,  and  fit  for 
habitation.  A.  claimed  3Z.  per  annum  addi- 
tional rent,  on  the  ground  that  the  crown,  since 
the  contract,  had  redeemed  the  land  tax  which 
A.  was  liable  to  pay  .-—Held  that  s.  120  of  42 
Geo.  8",  c.  116,  did  not  apply.  Faulkner  v. 
Llewellin,  9  L.  T.  251  ;  11  W.  K.  1055.  Affirmed, 
9  L.  T.  657  ;  12  VV.  R.  193. 

BeqneBt  to  Married  Woman— Mortgage  by 
HnBband.] — Land  tax  having  been  redeemed. 
was  bequeathed  to  a  married  woman.  After- 
wards the  husband,  having  registered  his  mar- 
riage in  the  land  tax  office  in  the  manner  re- 
quired by  38  Geo.  3,  c.  60,  s.  78,  mortgaged  the 
laud  tax  in  the  form  of  assignment  which  is 
prescribed  by  the  act,  he  covenanting  to  pay  the 
mortgage  debt,  and  reserving  the  equity  of  re- 
demption to  himself  alone.  The  wife  survived  : 
— Held,  that  the  husband  acquired  an  absolute 
power  of  disposition  over  it.  Pigott  v.  Ptgott, 
4  L.  R.,  Eq.  549 ;  37  L.  J.,  Ch.  116  ;  1(5  L.  T. 
766. 

Beservation  in  Lease.] — In  a  lease  of  lands 
belonging  to  a  bishop  in  right  of  his  see,  granted 
after  42  Geo.  3,  c.  116,  the  land  tax  having  been 
redeemed  by  such  bishop  with  money  raised 
pursuant  to  the  act,  such  redeemed  land  tax 
must,  in  addition  to  the  ancient  and  accustomed 
rent,  be  expressly  reserved  and  made  payable 
during  the  term  granted  by  the  lease ;  and,  there- 
fore, a  lease  of  such  lands  gi'anted  by  a  bishop, 
in  which  the  redeemed  land  tax  Was  not  so  re- 
served and  made  payable,  is  voidable  by  the 
successor.  Doe  d.  Rochester  (^Bishop)  v.  Bridges^ 
1  B.  &  Ad.  847. 

New  Biyer  Company.] — By  a  charter  of  King 
James  I.  the  governor  and  company  of  the  New 
River  were  incorporated,  and  the  New  River,  cut, 
and  stream  granted  to  them  in  fee.  The  shares 
of  the  proprietors  have  been  held  to  be  real 
estate.  By  38  Geo.  3,  c.  5,  the  county  of  Hert- 
ford is  to  contribute  41,5087.  10,?.  9Jrf.,  and  the 
city  of  London,  123,399/.  6^.  Id,  towards  the 
land  tax.  By  s.  4,  all  the  lands,  tenements,  and 
hereditaments  whatsoever,  lying  within  the  re- 
spective districts  into  which  Great  Britain  was 
apportioned,  and  all  persons,  bodies  politic  and 
corporate,  having  any  lands,  are  to  be  equally 
charged  with  a  pound  rate  towards  the  sum  im- 
posed upon  such  respective  districts.  By  s.  57, 
all  and  any  persons  having  shares  in  the  New 
River,  are  to  be  assessed  by  the  commissioners 
for  the  city  of  London,  and  the  tax  is  to  be  paid 
by  the  governor  or  the  treasurer  or  receiver,  to 
such  person  as  the  commissioners  should  apix)int. 
From  time  to  time  various  shareholders  redeemed 
the  land  tax  on  their  shares.  The  New  River 
commenceij  in  Hertfordshire,  and  runs  for  three 
miles  thiough  a  parish  in  that  county.    The 


river,  as  it  existed  in  1798,  has  never  been 
redeemed  from  land  tax  except  as  aforesaid. 
The  company  has  since  that  time  purchased  land 
in  Hertfordshire,  the  land  tax  on  the  whole  of 
which,  with  the  exception  of  two  roods  and  ten 
perches,  has  been  redeemed.  On  part  of  the 
land  so  purchased,  the  land  tax  of  which  had 
been  redeemed,  there  are  two  wells,  from  the 
sale  of  the  water  of  which  the  company  derives 
a  profit : — Held,  first,  that  no  other  land  tax  is 
payable  upon  the  property  of  the  New  River 
Company  as  it  existed  in*  1798,  than  that  im- 
posed by  s.  57,  and  consequently  that  the  river 
is  not  taxable  in  Hertfordshire.  Ncio  Eicer 
Company  v.  Hertford  (^Land  Tax  Commis- 
sioners), 2  H.  &  N.  129  ;  26  L.  J.,  Ex.  281. 

Held,  secondly,  that,  as  to  the  property  since 
purchased,  the  land  tax  of  which  had  not  been 
redeemed,  such  property  continues  to  be  taxable 
in  Hertfordshire.    lb. 

Held,  thii-dly,  that  the  company  ij9  not  liable 
to  be  assessed  to  the  land  tax  in  respect  of  the 
springs,  inasmuch  as  the  redemption  of  the  land 
tax  on  the  land  on  which  the  wells  stand, 
relieved  the  land  and  all  its  natural  productions 
from  any  further  tax,  though  possibly  at  the 
time  of  such  redemption  it  might  not  have  been 
known  that  such  springs  existed.    Ih, 

Sale  by  Hospital— Ezpenses  of  Sale.]^A  cor- 
poration, intitled  "the  Wardein  and  Poore  of 
the  flospitall  of  the  Holy  Trinitie  in  C,  of  the 
foundation  of  J.  W.,  archbishop  of  C,"  by  deed, 
sealed  with  their  common  seal,  in  which  they 
described  themselves  as  "  The  warden  and  poor 
of  the  hospital  of  the  Holy  Trinity  in  C," 
omitting  the  name  of  their  founder,  sold  part  of 
their  estate  for  60Z.,  paid  in  discharge  of  the 
costs  of  the  sales  made  by  them  for  the  redemp- 
tion of  their  land  tax  : — Held,  that  the  applica- 
tion of  the  50/.  to  defray  the  expenses  of  the 
sale  of  the  corporation's  other  estates  was  a 
valid  payment  within  39  Geo.  3,  c.  6,  s.  36. 
Croydon  Hospital  v.  Farley,  2  Marsh.  174  ;  6 
Taunt.  467. 

Proof  of  Sedemption.] — The  proper  evidence 
to  shew  that  the  land  tax  has  been  redeemed  is 
the  certificate  of  the  commissioners  or  a  copy  of 
the  register.  Buchanan  v.  Poppleton^  4  C.  B., 
N.  S.  20  ;  27  L.  J.,  C.  P.  210  ;  4  Jur.,  N.  S.  414. 

If  there  is  a  discrepancy  between  the  contract 
for  and  the  certificate  of  redemption  on  the  one 
hand,  and  the  schedule  to  such  contract  and 
certificate  and  the  duplicate  assessment  on  the 
other,  the  contract  and  certificate  is  to  be 
deemed  the  true  description,  in  the  absence 
of  affirmative  evidence  to  the  contrary,  which 
evidence  it  lies  upon  the  land  tax  commissioners 
to  produce.     Hodgson  v.  Pearson,  31  L.  T.  679. 


0.  ContractB  between  Ijandlord  and 

Tenant. 

[Co7ffpare  Cases  LAi^DLORD  AND  TENANT 
(^Coven/ints).] 

Words  of  Gontraot— Net  Bent] — ^A  net  rent  is 
a  sum  to  be  paid  to  the  landlord  clear  of  all  de- 
ductions ;  and  if  a  party  agrees  to  take  a  lease 
at  a  net  rent,  he  c«nnot  object  that  the  lease 
contains  a  covenant  for  him  to  pay  the  land  tax 
and  sewers  rate.  Bennett  v.  Womack,  3  C.  & 
P.  96  ;  1  M.  &  B.  624  ;  7  B.  &  C.  627. 
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AUTaxM. 


.] — ^A  tenant  verbally  agreeing 
*"  to  paj  all  taxes,   is  bound  to  pay  the  land  tax, 
although  not  specifically  mentioned.    Amfield  v. 
White,  R.  k  M.  246. 


All  Outgoings.] — ^Agreement  between  a 


landlord  and  tenant  for  a  lea^e  of  a  farm  for  a 
tenn  of  years,  at  a  yearly  rent,  "  free  of  all  out- 
goings :  — Held,  that  the  word  "  outgoings  "  in- 
cluded the  land  tax  and  tithe  commutation 
rent-chaige.  ParUh  v.  Sleeman,  1  De  G.,  F.  & 
J.,  326  ;  29  L.  J.,  Ch.  96 ;  6  Jur.,  N.  S.  385  ;  8 
W.  R.  166. 


Without  Deduction.] — On  a  grant  of  a 


fee-farm  rent,  **  without  any  deduction,  def alca- 
tioa,  or  abatement  for  or  in  any  respect  whatso- 
ever," the  grantee  is  entitled  to  receive  the  full 
rent  without  deducting  the  land  tax.  Bradbury 
v.  JrW^A^,  2  Doagl.  624. 


Parliamentary  Tax.] — The  land  tax  is  a 


j)arliamentary  tax,  within  the  meaning  of  an 
agreement  to  pay  rent  and  all  taxes,  parliamen- 
tarv  and  parochial.  Manning  v.  Lufin,  2  C.  &  K. 
13.* 

A  lessee  covenanted  "  to  pay  all  parliamentary, 
parijcbial  and  other  taxes,  tithes  and  assessments, 
then  or  thereafter  to  be  issuing  out  of  all  or  any 
of  the  demised  premises,  or  chargeable  upon  the 
landlords  or  tenants  thereof  for  the  time  being, 
in  respect  thereof : " — Held,  that  a  rent-charge 
imposed  on  the  premises  in  lieu  of  the  land  tax, 
which  had  been  purchased  by  a  former  tenant  of 
the  premises,  under  42  Geo.  3,  c.  116,  was  a  par- 
liamentary tax  or  assessment,  within  the  meaning 
of  the  covenant.  Christ's  Hospital  {Governors) 
V.  HarrUd,  2  M.  &  G.  70J  ;  3  Scott,  N.  R.  126. 


Aseesiment  by  Sewers  Gommissioners.] 


— By  a  memorandum  of  agreement  marsh  lands 
were  demised  to  a  tenant,  subject  to  a  condition 
that  he  should  pay  all  outgoings  whatsoever, 
nites,  taxes,  scots,  &c.,  whether  parochial  or  par- 
liamentary, which  then  were  or  should  be  therc- 
.-ifter  charged  or  chargeable  upon  or  on  account 
(•f  the  marsh  lands,  the  then  present  land  tax 
only  excepted: — Held,  that  an  extraordinary 
assessment,  made  by  commissioners  of  sewers, 
upon  the  lands  for  a  work  of  permanent  benefit 
to  the  land,  was  within  the  meaning  of  the  agree- 
ment. Waller  V.  A?idrews,  3  M.  &  W.  312  ;  1 
H.  &  H.  87. 


Improyement    of    Estate.]  —  Under   a 


covenant  in  a  building  lease  by  the  tenant  to 
pay  all  the  taxes,  except  the  land  tax,  the  land- 
lord is  only  to  pay  the  old  land  tax,  and  not  the 
a^lditional  land  tax  occasioned  by  the  improve- 
ment of  the  estete.  Hyde  v.  Hill,  3  T.  R.  377. 
And  see  JRex  v.  Scot,  3  T.  R.  602. 

A.  demised  land  to  B.  upon  a  building  lease, 
at  the  yearly  rent  of  60^  claar  of  all  rates  and 
a.^'^essmciits,  the  sewers  rate  and  land  tax  ex- 
cepted, with  the  usual  covenant  for  payment  of 
rent.  B.  having  by  building  on  the  land  in- 
creased its  rateable  value  to  300/.  per  annum  : — 
Held,  that  he  was  only  entitled  to  deduct  the 
gjwers  rate  and  land  tax  upon  the  original  rent, 
and  not  in  respect  of  the  improved  value.  Smith 
T.  Humble.  15  C.  B.  321.  See  also  Watson  v. 
Jfome,  7  B.  &  C.  285  ;  1  M.  &  R.  191. 

Time.] — A  tenant  having  paid  land-tax  and 


paving  rates  for  six  successive  years,  without 
claimiii*?  any  deduction  from  his  landlord  for 
these  payments  when  he  paid  his  rent: — Held, 
that  such  deduction  should  be  made  from  the 
rent  of  the  current  year,  and  that  the  tenant 
could  not  claim  it  from  his  landlord  at  any 
subsequent  period.  Andrew  Y.ZTancockj  3  Moore, 
278 ;  1  B.  &  B.  37  ;  5.  P.,  Stubbs  v.  Parsons, 
3  B.  &  A.  516. 

Where  the  tenant  of  premises  under  a  lease, 
which  contained  no  reservation  as  to  the  pay- 
ment of  land  tax,  claimed  a  deduction  for  such 
tax,  which  was  refused  hj  the  landlord,  who 
afterwards  distrained,  and  was  paid  the  whole 
rent,  and  the  tenant  afterwards  paid  his  full 
rent  for  five  successive  years,  without  claiming 
to  deduct  such  tax : — Held,  that  such  acqui- 
escence was  equivalent  to  a  dereliction  ^  of  his 
claim  in  the  first  instance ;  and  that  he  could 
not  recover  back  any  of  the  sums  so  paid  by  him 
for  land  tax,  on  the  ground  of  their  being  in- 
vol  unitary  payments.  Sprang  v.  Hammond,  4 
Moore,  431 ;  2  B.  &  B.  59. 

Amount.] — Where  a  landlord  covenants  to  pay 
the  land-tax,  the  lessee  is  not  entitled  to  deduct 
for  more  than  would  be  assessed  on  the  amount 
of  his  rent,  although  he  may  have  actually  paid 
more.     Whitfield  v.  Brandwood,  2  Stark.  440. 

A  landlord  who  covenants  to  pay  the  laud 
tax,  and  save  the  tenant  harmless,  will  discharge 
his  covenant  if  he  pays  the  tax  according  to  the 
rent  which  he  receives,  although  the  premises 
may  be  taxed  at  a  higher  rate.  Tea  v.  Leman, 
1  Wils.  21. 

Redemption — Deduction  on  Fee-Farm  Bent.] 
— ^A  fee-farm  rent  belonging  to  the  crown 
was  in  pursuance  of  22  Car.  2,  c.  6,  and  22 
and  23  Car.  2,  c.  24,  vested  in  trustees  for 
sale.  The  owners  of  the  land,  out  of  which 
it  was  payable,  redeemed  the  land  tax  charge- 
able  on  it : — Held,  that  they  were  notwith- 
standing entitled  to  deduct  is,  in  the  pound  out 
of  the  rent,  under  38  Geo  3,  c.  5,  ss.  30,  31, 
which  enact,  that  all  receivers  of  fee-farm  rents 
due  to  any  person  claiming  by  any  grant  or 
purchase  from  or  under  the  crown,  by  virtue  of 
the  22  &  23  Car.  2,  shall  allow  4*.  for  every  pound 
of  the  rents  to  the  party  paying  the  same,  the 
effect  of  38  Geo.  3,  c.  60,  and  42  Geo.  3,  c.  116, 
being  to  perpetuate  those  sections.  Moody  v. 
Wells  (Dean  and  Cluipter),  1  H.  &  N.  40 ;  25 
L.  J.,  Ex.  273. 

Bight  to  Charge  for.] — ^Where  an  owner 

of  a  house,  in  consideration  of  a  premium,  de- 
mised it  at  one-third  of  its  annual  value,  and 
afterwards  redeemed  the  land  tax  : — Held,  that 
he  was  entitled  to  receive  from  the  tenant  an 
annual  payment  equal  to  two-thirds  of  the  land 
tax  so  redeemed.  Ward  v.  Con^t,  10  B.  &  C. 
634 ;  5  M.  &  R.  402. 

.  d.  Aasessment  and  Beoovery. 

Legality  of  Distress.] — A  rate  of  one- tenth 
of  a  penny  in  the  pound  on  the  rateable  pro- 
perty in  a  parish  w.is  sufficient  to  raise  the 
quota  which  the  parish  was  liable  to  contribute 
to  the  land  tax  ;  out,  in  order  to  avoid  the  diffi- 
culty and  inconvenience  of  collecting  such  small 
sums  as  would,  under  that  rate,  have  been  col- 
lected, amounting  in  many  cases  to  no  more,  or 
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even  l&ss,  than  a  penny,  the  assessors  assessed 
the  parish  at  the  rate  of  one  penny  in  the  pound, 
thereby  realizing  an  amount  which,  after  de- 
ducting the  quota  payable  by  the  parish  to  the 
tax,  left  a  laige  surplus,  and  it  was  the  inten- 
tion of  the  commissioners  that  such  surplus 
should  be  collected  yearly  for  four  years,  and  be 
applied  at  the  end  of  each  year,  under  24  &  25 
Vict.  c.  91,  so  as  in  four  years'  time  wholly  to 
extinguish  the  land  tax  chargeable  on  the  parish. 
Due  notice  of  a  meeting  of  commissioners  to 
hear  appeals  from  persons  aggrieved  by  being 
oven-ated  by  the  assessors  was  given,  but  no 
ratepayer  appealed.  Upon  the  plaintiff  refusing 
to  pay  the  penny  rate  assessed  on  a  leasehold 
house  belonging  to  and  occupied  by  him,  the 
collector,  acting  under  a  warrant  of  distress 
signed  by  the  defendant  and  another  commis- 
sioner, seized  a  piece  of  furniture  of  the  plain- 
tiff's on  the  premises,  whereupon  the  plaintiff 
brought  an  action  in  the  county  court  against 
the  defendant  for  an  illegal  distress,  in  which 
judgment  was  given,  with  damages,  in  the  plain- 
tiff's favour  ;  but  on  appeal  by  the  defendant,  it 
was  held  that  the  distress  warrant,  and  the  pro- 
ceedings thereunder,  being  perfectly  regular,  the 
case  came  within  and  was  concluded  by  Pat- 
ohett  V.  Bancroft  (7  T.  R.  367),  and  that  the 
plaintiff  could  not  go  behind  the  warrant,  which 
justified  the  persons  executing  it ;  and  that,  the 
quota  being  established,  the  rate  assessed  not 
being  app^ed  against  must  be  considered  as 
the  rate  payable  under  the  judgment  of  the 
commissioners,  and  the  plaintiff,  if  he  objected 
to  the  amount,  should  have  appealed  to  them 
under  the  provisions  of  38  Geo.  3,  c.  5,  by  which 
their  decision  was  made  final  and  conclusive. 
Simpkin  v.  Robinson^  45  L.  T.  221. 


ProMnoe  of  a  Constable.  ] — The  presence  of 


a  constable  is  necessary  at  the  breaking  open  of 
the  outer  door  of  a  house  previously  to  a  seizure 
of  goods  for  land  tax,  under  38  Geo.  3,  c.  5, 
8.  17,  and  the  necessity  of  such  presence  is  not 
confined  to  the  breaking  open  of  a  box  or  chest 
within  the  house.  Foss  v.  Roeine,  4  M.  &  W. 
419  ;  7  D.  P.  C.  53  ;  8  0.  &  P.  699. 


Aflsesflment  in  Wrong  Parish.] — ^Wherc 


a  party  has  been  returned  in  the  schedule  of 
the  collector  of  land  tax  for  a  particular  parish, 
under  43  Geo.  3,  c.  141,  as  in  default  for  a  sum 
assessed  upon  him  for  land  tax  in  that  parish  ; 
and  the  schedule  having  been  duly  certified  to 
the  Court  of  Exchequer,  a  levari  facias  was  issued, 
under  which  such  sum  was  levied  on  his  goods, 
and  paid  into  the  receipt  of  the  Exchequer,  the 
court  cannot  afterwanis  set  aside  the  writ,  on 
the  ground  that  the  party  has  been  assessed  in 
the  wrong  parish.  Olatton  Land  Tax,  In  re, 
4  M.  &  W.  570  ;  1  H.  &  H.  430. 

Arrears.] — Commissioners  under  an  act 

of  parliament,  directing  them,  yearly  and  every 
year,  to  rate,  charge,  tax,  and  assess  certain 
lands  for  a  certain  n«mber  of  years,  having 
omitted  to  make  any  rate  or  assessment  for 
several  years,  at  length  made  an  assessment  for 
one  year,  and  added  to  it  the  arrears  of  the  past 
years,  and  levied  for  the  assessments  so  made, 
including  such  arrears : — Held,  that  no  arrears 
could  be  due  for  the  years  respecting  which  no 
assessment  had  been  made,  and  that  the  distress 
was  therefore  bad.    Newton  v.  Yomig,  1  N.  R.  187. 


Ownership  and  Oconpation.]—  In  an  as- 
sessment to  the  land  tax,  the  rectorial  and 
vicarial  tithes  were  assessed  together,  as  in  the 
ownership  and  occupation  of  C,  when,  in 
point  of  fact,  he  was  owner  of  the  vicarial,  and 
occupier  only  of  the  rectorial  tithes  : — Held,  that 
such  assessment  was  bad,  and  a  distress  levied 
under  it  illegal.     Chnrleton  v.  Alioay,  infra. 

The  distress  was  made  for  a  past  half-year  ; 
there  was  consequently  due  an  assessment  on 
the  vicarial  tithes  for  the  current  half-year : — 
Held,  that  the  collector  could  not  justify  the 
distress,  by  applying  the  sum  which  was  in 
excess  to  this  claim,  no  demand  on  the  current 
half-year  having  been  made,    lb. 

Transfer  to  other  Districts.] — Two  properties 
in  one  parish  had  been  assess^  to  the  land  tax, 
from  the  time  of  the  earliest  schedule  in  exis- 
tence, as  part  of  the  district  or  place,  in  which 
was  comprised  the  next  adjoining  parish,  these 
two  properties,  and  a  third  property  which  had 
been  reputed  to  be  extra-parochial.  The  only 
lands  in  this  district  liable  to  land  tax  since 
1806  had  been  those  belonging  to  these  three 
properties.  In  1873  the  two  first-mentioned 
properties  were  transferred  to  and  assessed  in 
the  parish  in  which  they  were  situated,  under  4  & 
6  Will.  4,  c.  60,  8.  1  ;  and  upon  appeal  by  the 
owner  of  the  third  property  the  land  tax  com- 
missioners affirmed  the  transfer : — Held,  that 
the  usage  established  under  such  circumstances 
ought  to  be  sustained,  and  that  the  transfer  and 
new  assessment  must  be  set  aside  under  38  Geo.  3, 
c.  5,  ss.  36, 53.  Rf'g.  v.  Land  Tax  Cotnmhsionerif, 
36  L.  T.  374. 

On  Redemption  by  Invalid  Sale.] — See  Warmr 
V.  Potchettj  infra. 

Action  for  Wrongftil  Distress.] — ^The  judg- 
ment of  the  commissioners  of  land  tax  on  appeal 
is  conclusive  in  an  action  brought  agmnst  the 
officer  for  levying  under  a  warrant  of  distress. 
PaU'hHt  V.  Bancroft,  7  T.  R.  367. 

An  action  of  trespass  lies  for  a  distress  made 
under  a  bad  assessment,  notwithstanding  the 
power  of  appeal  to  the  commissioners  given  by 
38  Geo.  3,  c.  6,  to  parties  aggrieved  by  being 
overrated.  Charleton  v.  Alway,  11  A.  &  E. 
993  ;  3  P.  &  D.  818  ;  9  L.  J.,  Q.  B.  237. 

e.  CommiBsioxierB. 

Duty  and  Powers  of.] — The  court  will  grant 
a  summary  application  against  commissioners  of 
land  tax  to  compel  a  due  assessment  of  the 
land  tax.  Att.-GenAiral  y,Land  Tax  (^C&mmi»' 
gioners)^  12  Price,  647. 

But  the  court  has  no  jurisdiction  to  order 
commissioners  to  cause  the  proportion  charged 
upon  a  division  to  be  equally  assessed.  Molborn, 
Land  Tax  Ajutessment^  In  re,  5  Ex.  548. 

The  1  &  2  Vict,  c.  58,  s.  2,  which  enabled  the 
Court  of  Exchequer,  on  application  by  an  owner 
or  occupier  of  lands,  to  call  upon  commissioners 
of  land  tax  to  appear  and  maintain  or  relinquish 
their  assessments  in  cases  where  such  person  has 
been  rated  twice  for  the  same  land,  applies  only 
to  cases  in  which  two  separate  and  distinct 
bodies  of  commissioners,  acting  for  different 
districts,  have  both  assessed  the  same  land,  each 
claiming  it  to  be  within  their  district  or  division, 
and  not  to  a  case  where  the  land  has  been  rated 


621 


REVENUE— raa:e«  and  Duties. 


622 


twice  by  the  same  body  of  commissioneis.  In 
the  latter  case  the  remedy  is  by  appeal  under 
38  Geo.  3,  c.  5,  3.  21.  Glatton  Land  Tax ^  In  rty 
6  M.  &  W.  689. 

The  commissioners  acting  nnder  38  Geo.  3, 
c.  5,  are  bound  to  assess  the  amount  chargeable 
on  the  division  for  which  they  act,  according  to 
the  real  value  of  the  assessable  property  for  the 
year  ;  and  they  are  not  justified  in  retaining  an 
assessment  which  has  been  in  use  many  years, 
and  after  changes  in  the  value  of  property, 
merely  because  making  a  new  estimate  would  be 
difScult,  and  require  expenses  for  which  they  do 
not  possess  funds.  B4ig,  v.  Land  Tax  {Conimis- 
fioners),  16  Q.  B.  381 ;  S,  C,  nom.  >yw,  Ux 
parte,  20  L.  J.,  Q.  B.  211  :  15  Jur.  190. 

But  the  court  would  not  grant  a  mandamus 
calling  on  the  commissioners  to  meet  and  make 
an  equal  assessment  for  the  year,  according  to 
the  best  of  their  judgment  and  discretion,  on  a 
suggestion  that  they  had  made  their  assessment 
on  an  old  and  disproportionate  estimate,  though 
requested  by  an  inhabitant  of  the  division  pay- 
ing land  tax,  to  reduce  the  assessment  on  his 
district  to  an  equal  pound  rate ;  the  commis- 
sioners deposing  in  answer  to  the  rule  nisi  for  a 
mandamus  that  they  had  made  the  assessment 
for  the  year,  and  according  to  the  best  of  their 
judgment.    lb. 

The  duty  of  the  commissioners  in  causing  the 
districts  within  their  divisions  to  be  assessed  to 
the  land  tax,  is  regulated  not  by  38  Geo.  3,  c.  5, 
s.  8,  but  by  38  Geo.  3,  c.  60,  re-enacted  by  42 
Geo.  3,  c.  116.  lieg.  v.  Land  Tax  (^Comniu- 
tioneri),  2  El.  &  BI.  694  ;  22  L.  J.,  Q.  B.  386  ; 
18  Jur.  285. 

These  latter  statutes  create  a  fixed  quota  to  be 
raised  from  the  land  in  each  district  (parish  or 
place)  within  the  division,  subject  to  redemp- 
tion, such  fixed  quota  being  that  which  was  laid 
upon  the  land  in  the  district  in  the  assessment 
for  1798,  under  38  Geo.  3,  c.  5.    lb. 

AppxoYal  of  Sales.] — ^A  prebendary  agreed  by 
writiug,  in  consideration  of  3/.  per  cent,  stock 
(the  amount  necessary  for  redeeming  the  land 
tax),  to  convey  to  a  lessee  then  in  possession  a 
part  of  the  reversion  in  the  prebendal  estate, 
such  part  to  be  set  out  and  valued  by  A.,  and 
approved  by  the  king's  commissioners.  The 
lessee  furnished  the  sum  required  for  purchasing 
the  stock,  and  the  prebendary  concluded  the 
necessary  contract  with  the  land  tax  commis- 
sioners, transferred  the  stock  into  the  names  of 
the  commissioners  for  reducing  the  national 
debt,  and  had  the  contracts  duly  registered ; 
the  land  was  also  set  out  and  valued ;  but  the 
lessee  refused  to  sign  the  necessary  memorial  for 
the  purpose  of  obtaining  the  approbation  of  the 
king's  commissioners  pursuant  to  42  Geo.  3, 
c.  116,  s.  76.  The  prebendary  afterwards  dis- 
trained upon  an  under-tenant  of  the  land  for 
the  amount  of  the  redeemed  land  tax  as  addi- 
tional rent : — Held,  that  there  had  been  no  valid 
sale  of  land  for  want  of  the  assent  of  the  com- 
missioners, because,  in  order  to  comply  with  the 
provisions  of  s.  69,  the  prebendary  ought  to  have 
sold,  not  only  the  fee  simple  of  the  lands  de- 
mised, but  flJso  the  rents,  services,  and  other 
profits : — Held,  also,  that  ho  had  no  right  by 
8.  88  to  distrain  until  the  precise  quantity  of 
land  and  the  portion  of  reserved  rent  to  be  sold 
were  ascertained  bv  the  commissioners.  Warner 
v.  Potchett,  3  B.  &  Ad.  921. 


The  rector  and  lord  of  a  manor,  by  one  grant, 
demised  for  three  lives,  at  one  aggregate  holding, 
and  at  one  undivided  rent,  three  ancient  tene- 
ments, originally  held  of  the  manor  under  dis- 
tinct grants  and  at  distinct  rents.  The  same 
rector  afterwards  disposed  of  the  reversion  in 
fee,  under  42  Geo.  3,  c.  116  : — Held,  that  though 
the  grant  for  lives  might  be  void  unless  sanc- 
tioned by  a  special  custom  in  the  manor,  yet  the 
purchaser  of  the  reversion  had  a  good  title,  the 
sale  being  approved  of  by  the  land-tax  commis- 
sioners. Doe  d.  Strickland  v.  Woodward,  1  Ex. 
273;  17  L.  J.,Ex.  1. 

Who  may  act.] — The  marshal  of  the  King's 
Bench  may  act  as  a  commissioner  of  the  laud 
tax  under  the  qualification  of  his  office.  Stone 
V.  A8hto7i,  3  Burr.  1287. 


3.  Inhabited  House  Duty. 

a.  Houses  Ijet  in  dliferent  Tenements. 

Part  used  for  BaBiiieBs  and  Part  oecnpied  by 
Landlord.] — By  41  Vict.  c.  15,  s.  13,  where  any 
house  being  one  property  is  divided  into  and  let 
in  different  tenements,  and  any  of  such  tene- 
ments are  occupied  solely  for  the  purpose  of  any 
trade  or  business  or  of  any  profession  or  calling, 
by  which  the  occupier  seeks  a  livelihood  or  profit, 
or  are  unoccupied,  inhabited  house  duty  is  to  be 
assessed  as  if  the  house  comprised  only  the 
tenements  other  than  those  so  occupied  as  afore- 
said, or  unoccupied ;  and  a  house  or  tenement 
occupied  solely  as  aforesaid  is  exempt,  although 
a  servant  or  other  person  may  dwell  in  such 
house  or  tenement  for  the  protection  thereof.  A 
house  had  one  entrance  into  the  street,  and  the 
rooms  in  it  opened  on  a  hall,  passages,  and  stair- 
case, common  to  all  the  tenants.  Some  of  the 
rooms  on  the  ground  floor  were  occupied  by  the 
landlords,  the  appellants,  as  offices,  and  the  re- 
mainder, and  the  rooms  on  the  first  floor,  were 
let  to  tenants  who  occupied  them  as  offices.  The 
rooms  on  the  second  floor  were  occupied  partly 
by  tenants  who  resided  there,  and  the  remainder 
by  a  caretaker  and  his  wife,  who  acted  as  ser- 
vants to  the  residents,  and  cleaned  the  several 
portions  occupied  by  the  appellants  as  offices  or 
let  off.  The  appellants  claimed  relief  from  being 
assessed  on  the  portions  used  as  offices  : — Held, 
that  the  portions  so  used  were  not  exempt,  as 
the  exemption  applies  to  houses  let  in  separate 
and  distinct  tenements  each  complete  in  itself, 
and  not  to  rooms  in  a  house.  Yorkshire  IHre 
Injntrance  Company  v.  Clayton,  8  Q.  B.  D.  421  j 
61  L.  J.,  Q.  B.  82 ;  45  L.  T.  697 ;  30  VV.  R.  174— 
C.A. 

Tenements  Stmetnrally  Severed.  ] — The  statute 
41  Vict.  c.  16,  8.  13,  sub-8.  1,  provides  that, 
where  any  house  being  one  property  shall  be 
divided  into  and  let  in  different  tenements,  and 
any  of  such  teuements  are  occupied  solely  for 
the  purposes  of  any  trade  or  business,  or  of  any 
profession  or  calling  by  which  the  occupier  seeks 
a  livelihood  or  profit,  or  are  unoccupied,  the  per- 
son chargeable  as  occupier  of  the  house  shall  be 
at  liberty  to  give  notice  in  writing  at  any  time 
during  the  year  of  assessment  to  the  surveyor  of 
taxes  stating  therein  the  facts,  and  after  the 
receipt  of  such  notice  by  the  surveyor,  the  com- 
missioners acting  in  the  execution  of  the  acts 
relating  to  the  inhabited  house  duties  shall,  upon 
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proof  of  the  facts  to  their  satisfaction,  grant 
relief  from  the  amount  of  duty  charged  in  the 
assessment,  so  as  to  confine  the  same  to  the  duty 
on  the  value  according  to  which  the  bouse  should, 
in  their  opinion,  have  been  assessed  if  it  had  been 
ft  house  comprising  only  the  tenements  other 
than  such  as  are  occupied  as  aforesaid  or  are  un- 
occupied :— Held,  that  the  provisions  of  the  sub- 
section only  apply  in  cases  where  the  house  is 
divided  into  different  tenements  structurally 
severed  from  each  other,  as,  for  instance,  in  the 
case  of  flats  and  sets  of  chambers.  Chapman  v. 
Royal  Bank  of  Scotland,  7  Q.  B.  D.  136  ;  50 L.  J., 
Q.  B.  670  ;  45  L.  T.  215  ;  30  \\\  R.  81 ;  46  J.  P. 
38. 

Where  a  part  of  the  ground  floor  and  a  base- 
ment of  a  building  was  severed  from  the  rest  of 
the  building  by  a  party- wall,  and  had  its  own 
separate  entrance,  there  being  no  communication 
between  it  and  the  rest  of  the  building,  and  the 
part  so  separated  was  used  wholly  for  the  pur- 
poses of  a  bank : — Held,  that  such  part  of  the 
premises  constituted  a  separate  house,  and  being 
used  solely  for  business  purposes  was  exempt 
from  inhabited  house  duty.     lb. 

Semble,  per  Hawkins,  J. : — That,  when  a  house 
is  substantially  within  the  words  of  the  sub- 
section above  referred  to  as  being  a  house  struc- 
turally divided  into  and  let  in  different  tene- 
ments, the  mere  fact,  that  the  landlorvl  occupied 
one  of  such  tenements,  forming  a  small  portion 
of  the  whole,  would  not  disentitle  him  to  the 
•relief  given  by  the  sub-section.    Ih. 

BlockB  of  BuUdingB.] — Certain  blocks  of  build- 
ings, each  having  a  street  entrance  and  one 
internal  staircase,  were  structurally  divided  into 
different  suites  of  rooms  distinct  from  each 
other.  A  porter  living  in  the  basement  had  the 
care  of  the  street  door,  which  was  locked  at 
night,  and  he  also  had  access  to  the  rooms. 
Each  suite  of  rooms  had  a  door  opening  on  to 
the  staircase  common  to  all.  Some  of  the  suites 
of  rooms  were  let  to  tenants  as  offices  for  busi- 
ness purposes.  A  few  were  Jet  as  residences. 
Some  were  untenanted : — Held,  that  the  duty 
was  properly  charged  upon*  the  blocks  as  houses, 
under  r.  6  of  48  Geo.  3,  ci  55,  Sched.  B.,  and 
not  upon  the  separate  suites  of  rooms  as  distinct 
properties  under  r.  14.  Att.-Gcm,  v.  Mutttal 
Tontine  Westminster  Chambers  Association^  1 
Ex.  D.  469  ;  45  L.  J.,  Ex.  886 ;  35  L.  T.  224  ;  24 
W.  R.  996— C.  A.  Affirming  10  L.  R.,  Ex.  305  ; 
44  L.  J.,  Ex.  146 ;  33  L.  T.  180 ;  24  W.  R.  9. 

Each  block  had  not  been  inserted  in  the  valua- 
tion list  as  one  hereditament.  But  each  suite  of 
rooms  was  charged  therein  as  a  separate  here- 
ditament : — Held,  that  for  the  purpose  of  the 
house  duty  it  was  not  necessary  within  the 
Valuation  (Metropolis)  Act,  1 869,  s.  76,  to  make 
a  separate  valuation  of  each  block  by  reason  of 
its  not  being  separately  valued  in  the  valuation 
list,  and  that  the  house  duty  on  each  block  was 
rightly  charged  at  the  aggregate  of  the  sums  at 
which  its  component  tenements  were  estimated 
in  the  valuation  list.    lb, 

b.  HouBes  Oooupied  for  Purposes  of  Trade. 

What  axe.] — Premises  occupied  for  the  pur- 
pose of  carrying  on  the  business  of  a  telegraph 
company  held  to  be  premises  occupied  for  the 
purposes  of  trade  within  32  &  33  Vict.  c.  14,  s. 
11,    and  exempt  from  inhabited   house   duty. 


Chartered  Mercantile  Bank  of  India,  London 
and  China  v.  Wilson,  3  Ex.  D.  108 ;  47  L.  J., 
Ex.  153  ;  38  L.  T.  254  ;  26  W.  R.  265. 

The  premises  known  as  Weaver's  Hall,  in  the 
city  of  London,  were  occupied  by  accountants, 
solicitors  and  scriveners,  merchants,  a  wine 
shipper,  and  a  shorthand  writer,  all  of  whom 
used  their  respective  rooms  as  offices,  and  by 
the  housekeeper  and  his  family  who  resided  in 
the  top  storey  rent  free.  The  premises  having 
been  assessed  to  the  inhabited  house  duty,  the 
commissioners  discharged  the  assessment  on  the 
ground  that  the  premises  were  entitled  to  the 
exemption  granted  by  32  &  33  Vi«t.  c.  14,  s.  11, 
since  the  greater  portion  of  them  was  occupied 
for  the  purposes  of  trade  : — Held,  that  the  pre- 
mises were  not  exempt  on  that  ground.  Rusby 
V.  Newson,  10  L.  R.,  Ex.  322  ;  44  L.  J.,  Ex.  143; 
33  L.  T.  19  ;  23  W.  R.  632. 

Held,  also,  by  Bramwell  and  Cleasby,  BB., 
that  in  assessing  the  premises  no  abatement 
could  be  made,  under  32  &  33  Vict.  c.  14,  s.  11, 
in  respect  of  those  parts  which  were  occupied 
for  the  purposes  of  trade  only.    lb. 

For  Profesrional  Pnxposea.] — By  57  Geo.  3, 
c.  25,  8.  1,  houses  occupied  for  the  purposes  of 
trade,  and  in  which  no  caretaker  sleeps  at  night, 
ai'e  made  exempt  from  assessment  to  inhabited 
house  duty.  By  5  Geo.  4,  c.  44,  s.  4,  this  exemp- 
tion is  extended  to  houses  occupied  for  profes- 
sional purposes  in  which  no  caretaker  sleeps  at 
night.  By  32  &  33  Vict  c.  14,  s.  11,  any  tene- 
ment or  part  of  a  tenement  occupied  as  a  house 
for  the  purposes  of  trade  only  is  made  exempt, 
even  though  a  servant  or  other  person  may 
dwell  therein  for  the  protection  thereof  : — Held, 
that  the  exemption  given  by  32  &  33  Vict.  c.  14, 
s.  11,  docs  not  extend  to  houses  occupied  for 
professional  purposes ;  and  that,  therefore,  a 
house  partly  occupied  for  professional  purposes 
and  in  which  a  caretaker  sleeps  at  night,  is  liable 
to  assessment.   Keene  v.  Baskwood,  86  L.  T.  215. 

Lunatic  ABylnin.] — The  medical  superinten- 
dent of  a  lunatic  asylum  was  appointed  under 
16  &  17  Vict.  c.  97,  s.  55,  which  enacted  that  he 
should  be  resident  in  such  asylum.  He  lived  in 
a  detached  house,  separated  from  the  main 
buildings  of  the  asylum  by  walls,  but  within  the 
boundary  of  the  asylum,  and  having  ready 
access  to  the  main  buildings  through  gates  in  the 
walls.  The  house  was  specially  built  and  occu- 
pied as  the  residence  of  the  medical  superinten- 
dent, was  suitable  for  the  purpose,  and  did  not 
contain  more  accommodation  than  was  reason- 
ably necessary  for  himself  and  family.  Case  4 
of  the  exemptions  in  48  Geo.  3,  c.  55,  Sched.  B., 
exempts  from  inhabited  house  duty  "  any  hos- 
pital, charitj'  school,  or  house  provided  for  the 
reception  or  relief  of  poor  persons."  The  main 
buildings  of  the  asylum  were  admitted  to  be 
within  the  exemption  : — Held,  that  the  medical 
superintendent's  house  was  a  part  of  the  asylum, 
and  therefore  within  the  exemption.  Jepson  v. 
Gribble,  1  Ex.  D.  151  ;  46  L.  J.,  Ex.  502 ;  34 
L.  T.  493 ;  24  W.  K.  460.      • 

Police  Station.] — A  superintendent  of  police 
lived  with  his  family  in  a  house  within  the 
boundary  of  a  police  station  which  included 
other  buildings  used  for  the  purposes  of  the 
police  district.  There  was  a  yard '  to  the  house, 
and  a  wall  which  divided  his  premises  from  the 
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remainder  of  the  police  station,  to  which  a  door 
in  the  wall  afforded  access.  The  front  entrance 
of  the  house  faced  the  street  He  kept  the  keys 
of  the  house,  which  he  had  himself  furnished, 
and  for  the  use  of  which  a  deduction  was  made 
from  his  salary.  He  was  compelled  to  live  in 
the  house,  as  that  was  necessary  for  the  dis- 
charge of  his  official  duties ;  the  house  was 
liable  to  be  used  for  such  purposes  connected 
with  the  police  force  as  the  chief  constable 
might  direct ;  and  he  was  liable  to  bo  removed 
from  station  to  station  at  any  time  : — Held, 
that  he  had  not  such  an  occupation  of  the  house 
as  to  render  him  liable  to  pay  income  tax  or  in- 
habited house  duty  in  respect  of  it.  Be7U  v. 
RoherU,  3  Ex.  D.  66  ;  47  L.  J.,  Ex.  112  ;  37 
L.  T.  673  ;  26  W.  R.  128. 

Bwelling-hoiiBe.]— Semble,  that  a  building 
occupied  by  a  bank  and  a  telegraph  company  in 
such  a  way  that  all  the  ground  floor  and  base- 
ment, except  the  telegraph  company's  entrance 
hall,  and  the  basement  under  it,  were  the  bank's, 
and  the  upper  floors  the  telegraph  company's, 
but  there  being  doors  between  the  telegraph 
company's  entrance  hall  and  the  bank's  lobby, 
which  were  open  during  banking  hours  to  give  a 
second  access  to  the  telegraph  company's  pre- 
mises, and  a  caretaker  living  on  the  third  floor 
to  protect  the  entire  building,  is  a  dwelling- 
house  within  the  Inhabited  House  Duty  Acts. 
Chartered  Mercantile  Bank  of  India^  London 
and  China  v.  WiUtm,  3  Ex.  D.  108  ;  47  L.  J., 
Ex.  153  ;  38  L.  T.  254  ;  26  W.  R.  265. 


Club  and  Auctioneer's  Office.]— A  build- 


the  appellants,  and  a  man  named  Smith,  a  clerk 
in  their  employ,  who  dwelt  therein  for  the  pro- 
tection of-  the  property.  There  were  also  two 
watchmen  employe!  to  patrol  the  premises  at 
night,  but  who  had  no  room  there.  The  custody 
of  the  keys  of  the  premises  was  committed  by 
the  appellants  to  Smith,  whose  duty  it  was  to 
see  that  the  premises  were  safely  locked  up  and 
secured  every  night,  he  occupying  one  small 
room  only,  and  such  residence  being  merely  for 
the  protection  of  the  bank.  Upon  these  facts, 
the  commissioners  having  held  the  appellants 
liable  to  inhabited  house  duty  upon  the  above 
premises,  it  Wfis,  on  appeal  therefrom : — Held, 
that  the  man  Smith,  though  called  a  "  clerk," 
dwelt  on  the  premises  as  a  caretaker  only  and 
solely  for  the  purpose  of  protecting  the  same, 
and  therefore  the  case  fell  within  the  exemption 
contained  in  sub-s.  2  of  s.  13  of  41  &  42  Vict.  c. 
15  ;  and  the  appellants  were  not  liable  to  the 
duty.  Tewens  v.  Noakes  (supra)  discussed  and 
distinguished.  City  Bank  v.  Last,  47  L.  T.  254. 
See  44  Vict.  c.  12,  s.  24. 


Clerk  —  Family.]  —  The   appellant,    a 


iug  was  used  part  of  it  as  a  club  and  the  re 
inainder  as  an  auctioneer's  office.  It  was  only 
occupied  during  the  day,  and  no  person  slept 
there  :— Held,  that  it  was  not  an  inhabited 
dwelliug-housc  so  as  to  be  liable  to  inhabited 
house  duty  under  14  &  15  Vict.  c.  36.  Riley  v. 
R^ad,  4  Ex.  D.  100  ;  48  L.  J.,  Ex.  437  ;  27 
W.  R.  414. 


o.  Honnes  Ooonpied  by  Servants. 

Caretaker— Clerk.]— The  respondent  was  a  hop- 
merchant,  and  was  possessed  of  certain  houses 
having  an  internal  communication  throughout, 
and  used  for  the  purposes  of  his  trade.  K.  lived 
in  the  houses  in  order  to  take  care  of  them,  but ; 
he  was  a  clerk  in  the  respondent's  employ  at  a 
salary  of  150/.  a  year,  and  he  .resided  in  the 
houses  together  with  his  wife,  children,  and  ser- 
vant : — Held,  that  K.  was  not  "  a  servant  or 
other  person "  within  the  meaning  of  32  &  33 
Vict.  c.  14,  s.  11,  and  that  the  respondent  was 
not  exempt  from  inhabited  house  duty  in  respect 
of  the  houses.  Yewcns  v.  Noakes,  6  Q.  B.  D. 
.530 ;  50  L.  J.,  Q.  B.  132  ;  44  L.  T.  128  ;  28  W.  R. 
562  ;  46  J.  P.  468— C.  A.  See  now  44  Vict.  c.  12, 
8.24. 


Clerk  nsed  solely  as  Caretaker.]— The 


appellants,  the  City  Bank,  occupied  and  used  as 
a  bank  and  for  the  purpose  of  carrying  on  their 
business  as  bankers  therein,  the  ground  floor  and 
basement  of  a  building,  which  had  a  separate 
entrance  from  the  street,  and  no  internal  com- 
munication with  the  rest  of  the  building,  from 
which  it  was  structurally  separated.  The  only 
persons  dwelling  on  the  premises  at  night  were 
two  persons,  namely,  a  porter,  in  the  service  of 


banker,  was  the  owner  of  premises  which  he 
occupied  and  used  as  a  bank,  and  for  the  purpose 
of  carrying  on  his  business  as  a  banker  therein. 
The  premises  comprised  three  coal  cellars  and 
strong  room  underground,  a  front  and  back 
sitting-room,  with  a  kitchen  and  scullery  on  the 
ground  floor,  a  front  sitting-room  and  two  bed- 
rooms on  the  first  floor,  and  five  bed-rooms  on 
the  second  floor.  One  coal  cellar  and  the  strong 
room,  the  front  and  back  ground  floor  room,  and 
the  front  sitting-room  on  the  first  floor,  were 
used  by  the  appellant  for  the  purpose  of  his 
bank.  The  kitchen  and  scullery,  one  bed-room 
on  the  first  floor,  and  two  on  the  second  floor, 
were  occupied  by  one  Somerford,  who  dwelt 
therein  for  the  protection  of  the  bank  (the  rest 
of  the  cellars  and  rooms  being  unused),  and  his 
family,  viz.,  his  wife  and  a  son  and  daughter, 
both  of  age,  and  the  son  being  occupied  in  the 
county  court  office,  dwelt  there  with  him,  Somer- 
ford himself  being  in  the  employ  of  appellant 
as  a  clerk  at  a  salary  of  lOOZ.  a  year,  which  in- 
cluded the  services  of  himself  and  family  in 
taking  down  and  putting  up  the  bank  shutters, 
cleaning  the  offices,  lighting  the  fires,  and 
answering  the  door.  The  commissioners  having, 
upon  these  facts,  confirmed  the  assessment  of  the 
appellant  to  the  inhabited  house  duty  in  respect 
of  his  occupation  of  the  above-mentioned  pre- 
mises, it  was,  on  appeal  therefrom  : — Held,  that 
the  case  came  precisely  within  the  judgment  of 
the  Court  of  Appeal  in  Yewens  v.  Noakes  (supra')^ 
and  that  the  respondent  was  liable  to  the  duty 
to  which  he  had  been  assessed,  and  did  not  come 
within  the  exemption  in  s.  13,  sub-s.  2  of  41  Vict, 
c.  15.     Wootten  v.  Rolfe,  47  L.  T.  252. 


Cashier.] — The  respondents,    wholesale 


clothiers,  were  possessed  of  premises  the  whole  of 
which  were  used  as  warehouses  and  counting- 
houses,  except  a  sitting-room  and  bed-room  on 
the  top  storey  occupied  by  their  cashier,  who 
had  a  salary  of  2002.  a  year,  and  who  slept  on 
the  premises  solely  as  caretaker  and  for  their 
protection,  this  being  considered  as  part  of  his 
duty  : — Held,  that  the  Income  Tax  Commis- 
sioners were  warranted  in  finding  that  the 
cashier  was  "  a  servant  or  other  person  "  within 
41   Vict.  c.  15,  s.  13,  part  2,  and  that  the  pre- 
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mises  were  accordingly  exempt  from  house  duty. 
Yetoefis  v.  Noakes  (jmpra)  explained.  Rolfe  v. 
Hyde,  6  Q.  B.  D.  673  ;  50  L.  J.,  Q.  B.  481 ;  44 
L.  T.  775  ;  46  J.  P.  632. 


d.  Occupation  for  Less  than  a  Year. 

Kotice  to  CommiBsioners.]  —  The  commis- 
sioners are  not  entitled  under  43  Geo.  3,  c.  161,  s. 
15,  to  discharge  persons  charged  for  houses  under 
s.  10,  on  the  ground  of  their  not  having  heen 
occupied  during  the  whole  year,  unless  notice  in 
writing  has  been  given  to  the  assessor,  of  such 
houses  not  having  been  occupied.  Colyton^  In 
re,  8  Price,  117. 

4.  Propeety  Tax. 
a.  Property  Chargreable. 

Lodgings  Let  for  Portion  of  a  Tear.] — Houses 
let  as  lodgings  in  places  of  public  resort,  and 
which  are  so  occupied  by  the  various  families 
hiring  them  for  the  season  (much  less  than  half 
a  year  at  a  time),  and  are,  during  the  remainder 
of  the  year,  left  wholly  unoccupied,  are  charge- 
able to  the  assessed  ta^cs  for  the  entire  year. 
Sollett  and  Glans's  case,  8  Price,  123,  n. 

A  person  keeping  a  house  for  the  purpose  of 
being  let  as  a  ready-furnished  lodging-house,  is 
chargeable  for  a  whole  year's  duty,  although  it 
is  unoccupied  and  unfurnished  for  one  entire 
quarter.     WHght^s  case,  8  Price,  125,  n. 

And  persons  letting  houses  furnished,  as  lodg- 
ing-houses, for  a  part  of  the  year,  not  being  at 
any  time  occupied  for  more  than  six  months  suc- 
cessively, and  paying  three-quarters  of  a  year's 
assessed  taxes,  are  still  liable  t<^  the  charge  for 
the  other  quarter  ;  and  the  commissioners  have 
no  power  to  make  any  abatement  in  the  assess- 
ment, although,  during  the  quarter  for  which 
such  abatement  is  claimed,  the  houses  had  not 
been  opened.    Skinner's  case,  8  Price,  124,  n. 

And  the  owner  of  a  house,  occupied  by  him 
till  the  26th  June,  is  chargeable  with  the  assessed 
taxes  for  the  remainder  of  the  year  ;  that  is,  till 
the  succeeding  5th  April ;  although  he  quitted 
possession  on  the  26th  of  June,  and  ceaised  to 
occupy  the  house  afterwards.  Price^s  case,  8 
Price,  122,  n. 

Unoccupied  House.] — It  seems  that  houses  left 
unoccupied  by  the  owner  during  part  of  the  year, 
where  the  furniture  is  not  taken  away,  are  liable 
to  the  duties  for  the  whole  year.  Colytan,  In  re, 
8  Price,  117. 

Annuity.] — A  testator  gave  to  his  wife  an 
annuity  or  clear  yearly  rent-charge,  clear  of  all 
taxes  and  deductions  : — Held,  that  the  annuity 
was  subject  to  property  tax.  Wall  v.  Wall,  15 
Sim.  513  ;  16  L.  J.,  Ch.  305  ;  11  Jur.  403. 

JTointnre.]  —  By  an  ante-nuptial  settlement 
executed  before  the  passing  of  the  Property  Tax 
Act,  lands  were  appointed  to  the  use  that  the  in- 
tended wife  might,  after  the  intended  husband's 
death,  receive  a  jointure  rent-charge  in  lieu  of 
dower  out  of  any  lands  to  which  the  husband 
was  or  might  become  entitled,  without  any  de- 
duction in  respect  of  any  tax  then  already  or 
thereafter  to  be  imposed  on  the  jointure  or  on 
the  jointress  in  respect  thereof: — Held,  that  the 
jointress  was  not  as  a  purchaser  for  value  or 


otherwise  exempt  from  property  tax.  Floyer  v. 
Banket,  3  De  G.,  J.  &  S.  306. 

b.  Covenants  in  Bespect  of. 

Validity  of.] — A  covenant  in  an  annuity  deed 
made  prior  to  46  Geo.  3,  c.  65,  s,  115,  former  Pro- 
perty Tax  Act  (which  statute  had  a  retrospective 
operation),  whereby  the  grantor  of  the  annuity 
covenanted  to  pay  the  same  without  any  deduc- 
tion whatever  out  of  the  same,  or  any  part 
thereof,  for  or  in  respect  of  the  then  present  or 
any  then  future  property  tax,  is  void  in  respect 
of  its  obligation  on  the  grantor  not  to  deduct  the 
property  tax,  but  not  in  respect  of  the  payment 
of  the  annuity,  subject  to  such  deduction.  Bead' 
shaw  V.  Balders,  4  Taunt.  57 ;  8.  P.,  Fuller  y. 
Abbott,  4  Taunt.  105. 

A.  having  covenanted  in  a  deed  to  pay  B.  300/. 
at  the  end  of  a  twelvemonth,  and  in  the  mean- 
time and  until  payment  to  pay  interest  for  it  at 
U.  per  cent.,  it  is  no  answer  to  an  action  for  the 
300Z.,  and  interest  accrued  thereon,  to  plead  that 
by  the  same  deed  it  was  covenanted  that  he 
should  pay  the  property  tax  payable  for  and  in 
respect  of  the  300/. ;  for  the  plea  does  not  shew 
that  the  covenant  for  the  payment  of  the  pro- 
perty tax  attached  on  the  inteixjst  payable  for 
the  300/.  principal,  and  the  covenants  as  there 
exhibited  appeared  to  be  independent,  and  there- 
fore, though  the  latter  should  be  void  by  46 
Geo.  3,  c.  66,  s.  115,  avoiding  all  contracts,  cove- 
nants, &c.,  in  full,  without  allowing  the  deduc- 
tion of  the  tax  as  directed  by  the  act,  yet  that 
would  not  avoid  the  other  independent  covenant 
in  the  deed  for  the  payment  of  the  300/.  and 
interest.  Wigg  v.  ShtUtletoorth,  13  East,  87 ; 
S.  P,,  Howe  V.  Synge,  15  East,  440. 

Between  Landlord  and  Tenant.]  —  An 

agreement  that,  if  the  tenant  will  continue  to 
pay  his  rent  in  full  without  any  deduction  in 
respect  of  landlord's  property  tax  paid  by  him, 
the  landlord  will  repay  to  the  tenant  all  sums 
which  he  has  paid  or  shall  pay  for  the  landlord's 
property  tax,  is  not  invalid  as  being  contrary  to 
the  provisions  of  5  &  6  Vict.  c.  35.  Lamb  v. 
Brewster,  4  Q.  B.  D.  220,  607 ;  48  L.  J.,  Q.  B. 
277,  421 ;  40  L.  T.  457,  537 ;  27  W.  R.  395,  478 
— C.  A. 

Where  a  tenant  of  premises  under  a  lease,  and 
at  a  rent  payable  haK-yearly,  agreed  to  pay  all 
taxes  except  the  landlord's  property  tax,  which 
the  landlord  agreed  to  allow,  and  the  tenant 
agreed  to  lay  out  20/.  in  repairs,  which  the  land- 
lord also  agreed  to  allow,  but  afterwards  dis- 
trained for  half  a  year's  rent,  and  sold  to  the 
whole  amount,  without  allowing  either  for  repairs 
or  for  property  tax,  which  *he  knew  the  tenant 
had  paid  to  the  collector : — Held,  that  the  tenant 
might  recover  in  respect  of  the  property  tax,  but 
not  in  respect  of  the  repairs,  in  an  action  for 
money  had  and  received  against  the  landlord. 
Graham  v.  Tate,  1  M.  &  S.  609. 

A  lease  rendering  rent  clear  of  landlord's  pro- 
perty tax  is  good  as  a  lease  rendering  the  samo 
rent  subject  to  a  deduction  thereout  of  the  pro- 
perty tax.     Tlnckler  v.  Prc7itice,  4  Taunt.  549. 

A  distinct  covenant  in  a  lease,  whereby  the 
tenant  bound  himself  to  pay  the  property  tax, 
and  all  other  taxes  imposed  on  the  premises,  or 
on  the  landlord  in  respect  thereof,  though  void 
and  illegal  by  46  Geo.  3,  c.  65,  s.  115,  did  not 
avoid  a  separate  coveuaiit  in  the  lease  for  pay- 
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mciit  of  rent  clear  of  all  parliamentary  taxes 
geuerally ;  for  such  general  words  were  to  be 
understood  of  such  taxes  as  the  tenant  might 
lawfully  engage  to  defray.  Oaskell  v.  King^  11 
East,  165. 

A.  in  1807  (when  46  Geo.  3,  c.  65,  was  in 
force),  leased  premises  to  B.,  at  a  rent  of  340Z., 
with  a  proviso  that  the  rent  should  be  reduced 
to '330/.  in  the  event  of  "  the  tax  called  income 
tax  *'  becoming  repealed,  annihilated,  or  sus- 
pended at  any  time  during  the  continuance  of 
the  demise  ;  such  reduced  rent  to  continue  to  be 
paid  only  so  long  as  the  income  tax  should  re- 
main repealed  and  not  payable  : — Held,  that  the 
rent  which  had  so  become  reduced  on  the  ex- 
piration of  the  old  income  tax,  was  restored  to 
the  original  amount  on  the  passing  of  the  5  &  6 
Vict.  c.  35,  there  being  nothing  in  s.  73  to  render 
the  covenant  illegal.  Colhron  v.  Traverse,  12 
C.  B.,  N.  S.  181  ;  31  L.  J.,  C.  P.  257  ;  8  Jur.,  N.  S. 
1105  ;  6  L.  T.  287  ;  10  W.  R.  603. 

Deduetions — ^Amount.]— A  tenant  has  a  right 
to  deduct  from  his  rent  the  property  tax  asse^ed 
upon  and  paid  by  him  in  respect  of  his  landlord, 
although  the  landlord  is  not,  in  fact,  liable  to  be 
assessed,  and  has  before  the  payment  claimed 
exemption,  and  that  exemption  has  been  subse- 
quently allowed.  Swatman  v.  Ambler,  8  £x.  72 ; 
24  L.  J.,  Ex.  185. 

A  tenant  was  not  entitled  to  deduct  from  the 
rent  paid  to  his  landlord  more  property  tax  than 
is  assessed  on  the  premises  under  schedule  (A.) 
of  46  Geo.  3,  c.  65,  although  the  property  tax  as- 
sessed under  both  schedules  (A. )  and  (B.)  did 
not  amount  to  two  shillings  in  the  pound  on  the 
rent ;  and  the  assessment,  not  the  collector's  re- 
ceipt, was  the  criterion  how  much  the  tenant 
might  deduct.     Oabell  v.  Shevell,  5  Taunt.  81. 


Payment  to  Ontgoing  Texiant.] — A  suc- 


was  on  the  premises  at  and  a  short  time  before 
sunset  on  the  rent-day,  ready  to  pay,  without 
averring  that  he  was  there  long  enough  before 
sunset  to  have  counted  the  money.    lb. 

Payment  under  5  ft  6  Vict.  c.  35.] — To  an 


ceeding  tenant  who  came  in  at  Michaelmas  (at 
which  time  a  quarter's  rent  was  due),  and  re- 
ceived from  the  former  tenant  a  receipt  for  a 
year's  property  tax,  also  due  at  Michaelmas  : — 
Held,  entitled  to  deduct  the  amount,  upon  the 
landlord's  distraining  for  half  a  year's  rent  at 
Christmas.  Clennell  v.  Read^  2  Marsh.  371  ;  7 
Taunt.  50. 

OmiMion  to  Deduct.] — Where  a  tenant  pays 
property  tax  assessed  on  the  premises,  and  omits 
to  deduct  it  in  his  next  payment  of  rent,  he  can- 
not afterwards  recover  the  amount  as  money  paid 
to  the  use  of  the  landlord.  Cumviing  v.  Bed- 
borougky  15  M.  &  W.  438. 

An  occupier  of  lands  having,  during  a  course 
of  twelve  years,  paid  to  the  collector  of  taxes 
the  landlord's  property  tax,  and  the  full  rent  as 
it  became  due  to  the  landlord,  without  claim- 
ing any  deduction  on  account  of  the  tax  so 
paid  : — ^Held,  that  the  occupier  could  not  re- 
cover from  the  landlord  any  part  of  the  pro- 
perty tax  so  paid.  Denby  v.  Moore,  1  B.  &  A. 
123.  And  see  Andrew  v.  Samockf  3  Moore, 
278  ;  1  B.  &  B.  37. 

Action  for  Bent— Pleading.] — In  an  action  for 
rent,  the  tenant  may  plead  as  to  part  that  he  has 
paid  the  landlord's  property  tax  to  that  amount, 
in  respect  of  the  rent  due  to  the  plaintiff 
claimed  by  the  declaration,  after  he  has  in  fact 
paid  Uie  tax.    Tinckler  v.  Pi'cntice,  4  Taunt.  549. 

It  is  not  enough  to  plead  that  the  defendant 


action  on  a  covenant  for  rent  due  under  a  deed 
of  demise,  the  defendant  pleaded  as  to  21.  Qs.  lOd., 
that,  on  the  5th  April,  1843,  before  any  part  of 
the  rent  became  due,  21.  Ox.  lOd.,  being  at  the 
rate  of  7d.  for  every  20#.  of  the  annual  value, 
was  duly,  and  according  to  the  form  of  the 
statute,  assessed  on  the  premises  in  respect  of  the 
property  thereof,  for  the  year  ensuing  ;  that,  on 
the  28th  August,  1844,  the  defendant,  then  being 
occupier  and  tenant,  paid  to  C,  then  being  col- 
lector, the  2L  Os.  lOd. ;  and  that  the  defendant 
had  never  made  any  payment  on  account  of  the 
rent  since  the  payment  of  the  21.  Os.  lOd. : — 
Held,  that  the  plea  sufficiently  shewed  that  the 
assessment  was  made  under  5  &  6  Vict.  c.  35, 
and  that  it  answered  that  part  of  the  demand  to 
which  it  was  pleaded.  Pranklin  v.  Carter,  1 
C.  B.  750  ;  3  D.  &  L.  213  ;  14  L.  J.,  C.  P.  241  ; 
9  Jut.  874. 


Paid  before  Action.] — Where  the  tenant 


has  paid  the  property  tax  before  action,  he  has  a 
right  to  deduct  it  at  the  trial.  Baker  v.  Davis,  3 
Camp.  474. 

But  the  property  tax  will  not  be  deducted 
at  Nisi  Prius  from  the  rent  due,  where  it  has 
not  been  paid.     Pooooh  v.  JSustacey  2  Camp.  181. 

Proof  of  Payment.] — To  enable  a  tenant  to 
deduct  such  tax,  he  need  not  produce  the  as- 
sessment, but  it  is  sufficient  to  produce  the  pay- 
ments to  the  collector.  Phillips  v.  Beer,  4 
Camp.  266. 

o.  Asseeement  and  Becovery. 

ABsessment.] — An  assessment  under  43  Geo.  3, 
c.  99,  and  43  Geo.  3,  c.  161,  is  final  and  conclu- 
sive, unless  appealed  against  in  the  manner  pre- 
scribed by  43  Geo.  3,  c.  99,  s.  24.  Allen  v. 
Sharpe,  2  Ex.  352  ;  17  L.  J.,  Ex.  209. 

Information  or  Scire  facias.] — Arrears  of  as- 
sessed taxes  cannot  be  recovered  by  information 
in  the  nature  of  a  popular  action  of  debt,  under 
43  Geo.  3,  c.  99,  s.  45,  and  5  &  6  Will.  4.  c.  20, 
s.  13,  Inasmuch  as  the  latter  section  provides  that 
the  amount  "  shall  be  recovered  from  the  person 
and  persons  making  default  of  payment  thereof, 
as  a  debt  upon  record  to  the  king's  majesty." 
The  proceedings  ought  to  be  by  scire  facias,  or 
extent,  or  information  upon  the  record  itself. 
Att.-Oen.  V.  Sewdl,  4  M.  &  W.  77 ;  6  D.  P.  C. 
673  ;  6  C.  &  P.  376  ;  1  H.  &  H.  262. 

PrevionB  Demand.] — The  demand  required  by 
43  Geo.  3,  c.  99,  s.  33,  previously  to  a  distress 
being  levied  for  assessed  taxes,  need  not  be  made 
in  writing,  nor  personally  on  the  party  from 
whom  they  are  due  ;  it  is  sufficient  if  a  demand 
has  in  fact  been  made,  and  there  has  been  a 
refusal  on  the  ground  of  inability  to  pay,  or  for 
any  other  cause.  Rex  v.  Ford^  4  N.  &  M.  451  ; 
2  A.  &  E.  588  ;  1  H.  &  W.  46. 

It  is  not  essential  that  the  demand  to  which 
the  refusal  applies,  should  have  specified  the 
precise  amount  claimed,  if  the  debtor  under- 
stood what  the  amount  was,  and  did  not  object 
to  it.    lb. 
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Presence  of  Constable.] — A  collector  of  taxes 
has  no  right  to  take  a  constable  or  other  person 
with  him  into  the  house  of  a  party,  of  whom  he 
is  about  to  demand  the  payment  of  arrears  of 
taxes,  and  to  levy  a  distress  for  such  arrears  if 
necessary,  unless  he  has  reasonable  ground  for 
apprehending  that  an  assault  will  be  committed 
on  him,  or  that  the  distress  will  be  resisted.  Rex 
V.  Clarke,  4  N.  &:  M.  671 ;  3  A.  &  E.  287  ;  1  H.&: 
W.  252. 

Where,  however,  a  collector,  unwarrantably, 
but  without  any  objection  being  made,  intro- 
duced B.,  a  constable,  into  the  house  of  D.,  a 
person  from  whom  he  demanded  taxes,  and  after- 
wards, reasonable  ground  to  apprehend  violence 
arising,  the    collector    introduced    C,  another 
constable,  upon  whom  D.  committed  an  assault, 
it  is  no  answer  to  an  indictment  against  D.  for 
the  assault  on  C.  in  the  execution  of  his  duty,  that 
the  collector  had  wrongfully  introduced  B.    Ih. 
A  collector  demanded  taxes  due  from  D.,  the 
owner  of  a  house,  and  intimated,  in  case  of  non- 
payment, he  should  distrain  ;   upon  which  D. 
threatened  A.  with  personal  violence,  but  ulti- 
mately promised  to  send  the  amount  on  a  certain 
day.    This  promise  not  being  performed,  A.  went 
again  to  D/s  house,  and  demanded  the  taxes  of 
D.     D.  left  the  room  in  which  A.  was,  and  fas- 
tened the  outer  door : — Held,  that  A.  was  justified 
in  unfastening  the  door  and  introducing  con- 
stables,   lb. 

Held,  also,  that,  upon  D.'s  returning  into  the 
room,  after  the  introduction  of  the  constables, 
accompanied  with  a  number  of  men,  and  com- 
manding C,  one  of  the  constables  whom  he 
knew  to  be  such,  to  leave  the  house,  it  was  the 
duty  of  C.  and  the  other  constables  to  remain.  lb. 

Warrant.] — A  collector  of  taxes  may  distrain 
without  having  his  warrant  with  him;    lb. 

Time  for  Payment.]— By  11  &12  Vict.  c.  90,  no 
person  is  entitled  to  be  registered  as  a  voter,  un- 
less on  or  before  the  20th  July  he  shall  have  paid 
all  assessed  taxes  which  have  become  payable  by 
him  previously  to  the  5th  January  preceding.  By 
43  Geo.  3,  c.  161,  s.  23,  the  assessed  taxes  are 
jiavable,  and  are  to  be  paid,  quarterly,  on  the  20th 
July,  the  20th  September,  the  20th  December, 
and  the  20th  March.  By  48  Geo.  3,  c.  141,  s.  1, 
the  collectors  arc  directed  to  collect  the  assessed 
taxes  in  equal  moieties  within  twenty-one  days 
after  the  10th  October  and  6th  April ;  but  with  a 
))rovi80  that  nothing  therein  contained  shall  be 
construed  to  alter  the  time  when  the  duties  are 
made  payable  by  the  previous  acts.  A  quarter's 
house  tax  due  from  a  householder  on  the  20th 
December  was  not  demanded  till  the  11th  April 
following,  and  he  did  not  pay  it  before  the  20th 
July : — Held,  that  the  quarter's  assessed  taxes 
which,  by  43  Geo.  3,  c.  161,  s.  23,  become  pay- 
able on  the  20th  December,  are  taxes  which,  in 
the  language  of  the  11  &  12  Vict.  c.  90,  have  be- 
come payable  before  the  succeeding  5th  January, 
although  no  demand  for  payment  has  been  pre- 
viously made.  Ford  v.  SmedleVj  2  Lutw.  Keg. 
Gas.  203  ;  12  C.  B.  622  ;  22  L.  J.,  C.  P.  35  ;  16 
Jur.  1159. 

5.  Succession  Duty.   , 
a.  Interests  and  Property  liiable. 

Buccession  after  1863 — Interest  before.] — A 
party  is  liable  to  duty  in  respect  of  property  tn 


which  he  has  succeeded  after  the  act  of  16  &  17 
Vict.  c.  51  came  into  operation,  although  he 
became  entitled  to  it,  in  immediate  expectancy, 
on  the  death  of  a  person  dying  before  the  passing 
of  the  act.  Att.-Gen.  v.  Middleton  {Lord),  3 
H.  &  N.  126  ;  27  L.  J.,  Ex.  229. 

The  second  section  applies  not  merely  to  cases 
where  the  title  accrues  at  death,  but  also  to  cases 
where  the  title  has  accrued  before  the  act,  but  is 
made  an  interest  in  possession  at  once,  or  after 
an  interval  on  a  death  occurring  after  the  act. 
Att.-Gen.  v.  G&ll,  3  H.  &  C.  615  ;  34  L.  J.,  Ex. 
145  ;  11  Jur.,  N.  S.  566  ;  12  L.  T.  461  ;  13  W.  R. 
900. 


Children  and  Grandchildren.  ] — A  testator 


bequeathed  to  trustees  5,000/.  in  trust,  to  invest 
the  same,  and  pay  the  dividends  to  his  daughter 
during  her  life,  and  upon  further  trust  after  her 
death  for  her  children,  equally  to  be  divided 
amongst  them.  The  testator  died  in  1803,  at 
which  time  no  duty  was  payable  on  legacies 
to  children  or  grandchildren.  His  daughter  died 
after  the  act  came  into  operation  : — Held,  first, 
that  the  interest  of  the  grandchildren  in  the  pro- 
perty bequeathed  to  them  was  a  succession, 
within  the  meaning  of  that  act.  Att.-Gen.  v. 
Fitzjohn,  2  H.  &  N.  465  ;  27  L.  J.,  Ex.  79. 

Held,  secondly,  that  it  was  not  within  the 
exemption  of  s.  18,  'since  that  applied  only  to 
express  exemptions  by  former  acts,  and  con- 
sequently that  succession  duty  was  chargeable, 
lb. 

-Eeveriioners.  ] — A  testator,  who  died  before 


the  19th  May,  1853,  devised  a  reversion,  in  respect 
of  which  he  would  not  have  been  liable  to  suc- 
cession duty,  if  it  had  vested  in  possession  in  his 
lifetime  after  that  date  :— Held,  that  he  thereby 
created  a  new  succession  which  was  not  exempt 
from  duty  under  s.  16  of  16  &  17  Vict  c.  61. 
Att.'Grn.  v.  Gardner,  1  H.  &  C.  639  ;  32  L.  J., 
Ex.  84  ;  9  Jur.,  N.  S.  281 ;  7  L.  T.  682  ;  11  W.  R. 
378. 

Bemainderman.] — The   property   of   a 


remainderman  whose  estate  vested  upon  his 
birth,  before  the  act  came  into  operation,  but 
did  not  fall  into  possession  until  the  death  of 
the  tenant  for  life,  which  took  place  after  the 
act  came  into  operation,  but  before  it  received 
the  i-oyal  assent,  was  liable  to  succession  duty. 
Wilcox  V.  Smith,  4  Drew.  40  ;  26  L.  J.,  Ch.  596  ; 
3  Jur.,  N.  S.  604. 

A  testator  devised  property  to  A.  for  life,  after 
her  husband's  death  ;  remainder  to  the  child  of 
A.,  if  any  ;  remainder  over  to  P.  for  life,  with 
power  of  appointment  to  his  children,  and  in  de- 
fault to  his  second  son  ;  the  rents  and  profits, 
during  the  joint  lives  of  A.  and  her  husband, 
were  to  accumulate,  and  at  the  end  of  twenty- 
one  years  were,  if  A.  and  her  husband  were  both 
alive,  to  go  to  the  person  who  would  have  been 
entitled  to  the  corpus  if  A.  and  her  husband  had 
died  without  leaving  children  of  A.  The  twenty- 
one  years  expired  in  1863,  and  P.  died  previously, 
leaving  a  second  son,  who  so  became  entitled  to 
the  accumulations  : — Held,  that  he  was  liable  to 
succession  duty,  by  reason  of  the  death  of  P.,  as 
having  become  entitled  to  property  upon  the 
death  of  a  person  dying  after  the  time  appointed 
for  the  commencement  of  the  act.  Att.-Gen.  v. 
Gell  3  H.  &  C,  615  ;  34  L.  J.,  Ex.  145  ;  11  Jur., 
N.  S.  566  ;  12  L.  T.  461  ;  13  W.  R.  900. 
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Appointmeiits.]— The  4th  section  of  16 

&  17  Vict.  c.  51,  does  not  restrict  the  operation 
of  the  duty  as  regards  appointments  to  cases 
where  the  powers  are  created  by  wiUs  taking 
effect,  or  by  settlements  made  after  the  com- 
mencement of  the  act.  Lovelace,  In  re,  4  De 
G.  &  J.  340 ;  28  L.  J.,  Ch.  489  ;  6  Jur.,  N.  S.  694. 

InteTest  in  FoBBesnon.] — When  an  apparent 
heir  died  without  taking  possession,  without 
making  up  a  title,  without  drawing  rent,  and 
without  incurring  representation  : — Held,  that 
the  case  did  nut  come  within  the  meaning  of  the 
16  &  17  Vict.  c.  51,  and  that  succession  duty  w«is 
not  demandabie  by  the  crown.  Lord  v,  St^ven- 
g(>n,  1  L.  R.,  H.  L.  Sc.  Cas.  411. 

The  "  beneficial  interest  '*  must  be  regarded  as 
an  interest  to  which  the  successor  has  become  en- 
titled in  possession.    lb. 

It  must  not  be  a  mere  apparency.    lb. 

Bower.] — A  testator  gave  his  lands  unto  trus- 
tees, for  the  benefit  of  his  children  on  their 
attaining  twenty-one,  and  authorized  his  trustees 
to  sell  such  of  his  lands  as  they  might  see  fit,  and 
to  invest  the  moneys  in  any  way  which  might 
appear  unto  them  best,  and'^to  pay  such  sums  as 
they  might  think  right  for  the  maintenance  and 
education  of  the  children: — Held,  that  succession 
duty  was  payable  on  the  dower  to  which  the 
widow  was  entitled  out  of  a  portion  of  the 
estate.    Harding  v.  Harding,  7  Jur.,  N.  S.  906. 

Deyise  to  *'  Heir  or  Go-HeireBses  at  Law.''] — 

A  testator  died  in  1850,  having  devised  his  real 
estates  to  trustees  to  accumulate  the  rents  for 
twenty-one  years,  and  then  to  convey  and  assure 
the  estates  and  accumulations  to  the  person  or 
persons  who  should  then  answer  the  description 
of  his  "heir  or  co-heiresses  at  law."  He  died  a 
bachelor,  leaving  an  heir-at-law  who  died  in 
1865.  Four  co-heiresses  of  the  testator  succeeded 
to  the  property  in  1871  : — Held,  that  succession 
duty  was  payable.  Ring  v.  Jarman,  14  L.  R., 
Eq.  357  ;  41  L.  J.,  Ch.  535 ;  26  L.  T.  690 ;  20 
W.  R.  744. 

Purchase  of  EeTorgion— Tenant  for  Life.] — A 
testatrix  by  will,  made  in  1839,  devised  real 
property  to  one  for  life,  and  after  his  death  to  a 
remainderman  in  fee,  and  died  in  1841.  The 
remainderman,  a  cousin  of  the  testatrix,  died  in 
1870,  having  previously  sold  his  reversion  in  fee 
to  a  corporation.  The  tenant  for  life  died  in 
1872  : — Held,  first,  that  the  corporation,  upon 
the  death  of  the  tenant  for  life,  was  a  successor 
within  the  Succession  Duty  Act,  1853,  ss.  2,  27, 
and  was  liable  to  pay  succession  duty  upon  the 
full  value.  Solicitor- General  v.  Law  Mever- 
gionary  Interest  Society,  8  L.  R.,  Ex.  233  ;  42 
L.  J.,  Ex.  146  ;  28  L.  T.  769. 

Held,  secondly,  that  if  necessary  the  court 
would  have  decided  the  death  of  the  remainder- 
man to  be  immaterial,  and  the  rate  of  duty  to  be 
the  same  as  would  have  been  payable  by  him  if 
he  had  survived  the  tenant  for  life  without 
selling,  but  that  at  all  events  the  crown  had 
made  out  a  prima  facie  case  to  duty  at  that  rate, 
since  the  crown  need  not  prove  the  death  of  the 
remainderman,  nor  who  was  his  heir ;  and  that 
if  events  had  happened  by  which  the  duty  would 
be  less,  the  corporation  must  prove  them.    lb, 

» 

Interest  Transmitted  before   Eigoyment.] — 


When  an  interest  in  personal  property  has  been 
transmitted  before  it  has  ripened  into  enjoy- 
ment, it  matters  not  whether  the  person  originally 
entitled  died  before  or  after  the  commencement 
of  the  Succession  Duty  Act,  only  one  duty  is  pay- 
able on  any  succession  to  such  property,  whether 
such  duty  be  legacy  or  succession  duty.  If  the 
duty  is  succession  duty  and  the  interest  has 
passed  through  more  than  one  successor,  then 
under  s.  14  the  duty  payable  shall  be  the  highest 
that  would  have  been  paid  by  any  of  such  suc- 
cessors. If  the  duty  be  legacy  duty,  then  under 
8.  18,  no  succession  duty  of  any  kind  is  payable. 
Att.'Gcn.  V.  IJttledale,  5  L.  R.,  H.  L.  290  ;  40 
L.  J.,  Ex.  241  ;  24  L.  T.  921  ;  20  W.  R.  473. 
Affirming  5  L.  R.,  Ex.  275 ;  39  L.  J.,  Ex.  207  ; 
23  L.  T.  192  ;  18  W.  R.  1036. 

The  successor  from  whom  duty  is  payable  is 
the  person  who,  on  the  happening  of  the  death, 
eventually  becomes  beneficially  entitled  in  pos- 
session ;  that  which  was  conferred  upon  any 
previous  successor  was  only  an  expectant  in- 
terest, not  a  succession.  The  interest  of  an 
executor,  not  being  beneficial,  is  not  a  succession 
within  8.  2,  or  within  s.  15  ;  for  s.  15  imposes  no 
new  duty,  only  a  duty  in  substitution  for  that 
imposed  by  s.  2.    lb. 

Fond  Payable  to  Life  Insnrance  Office.] — A 

subscriber  to  the  Customs  Annuity  and  Benevo- 
lent Fund, — established  by  56  Geo.  3,  c.  73, 
constituting  a  fund  in  the  nature  of  an  insurance 
fund,  out  of  which  a  sum  becomes  payable  on  the 
death  of  a  subscriber,  according  to  rules  made 
under  the  authority  of  the  act,  under  which 
one-third  goes  to  the  widow  of  the  subscriber, 
and  the  remainder  to  his  children,  relatives,  or 
appointees,  other  than  relatives,  nominated  with 
the  consent  of  the  directors, — appointed  part  of 
the  fund  to  which  he  would  be  entitled  on  his 
death  to  the  trustees  of  a  life  insurance  society 
by  way  of  mortgage.  The  subscriber's  family 
disputed  the  validity  of  the  appointment,  but  it 
having  been  decided  to  be  valid,  succession  duty 
was  claimed  by  the  crown  at  the  rate  of  10  per 
cent. : — Held,  that  the  part  of  the  fund  which 
was  payable  to  the  life  insurance  office  was  not 
liable  to  succession  duty.  Maclean,  In  rCy  19 
L.  R.,  Eq.  274  ;  44  L.  J.,  Ch.  145  ;  31  L.  T.  632  ; 
23  W.  R.  206. 

Insorance  Policy  effected  by  Customs  Officer.] 
— Succession  duty  is  payable  on  money  due  to 
an  appointee  of  a  policy  of  insurance  effected  by 
an  officer  of  customs  under  an  act  of  parliament, 
although  his  power  of  appointment  is  not  un- 
qualified, and  the  fund  does  not  exclusively 
arise  from  the  payments  of  the  subscribers,  and 
the  whole  is  under  the  regulation  of  the  Act. 
Att.'Gcn.  V.  Abdy,  1  H.  &  C.  266  ;  31  L.  J.,  Ex. 
9  ;  8  Jur.,  N.  S.  798  ;  6  L.  T.  756. 

AdTowsons  Eztingnished   by   Irish   Chnrch 

Act.]— At  the  passing  of  the  Irish  Church  Act, 
1869,  several  advowsons  were  vested  in  the  de- 
fendant, who  applied  for  and  obtained  compen- 
sation in  respect  of  them : — Held,  that  the 
advowsons  had  not  been  disposed  of  by  the  de- 
fendant, but  had  been  taken  from  him  and  ex- 
tinguished by  the  Church  Act,  and  tliat,  there- 
fore, succession  duty  was  not  chargeable  on 
the  amount  of  compensation  received  in  respect 
of  them.  Alt,'  Gen.  v.  Leconfield  QLord),  2  Ir. 
L.  R.  290. 
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Eoreign  Domicil  —  Legaoies.]  —  Succession 
duty  is  not  payable  on  legacies  given  by  the  will 
of  a  person  domiciled  in  a  foreign  country. 
Wallace  v.  Att.-Oen,,  1  L.  R.,  Ch.  1  ;  35  L.  J., 
Ch.  124. 

The  act  applies  to  a  succession  under  a  Britieh 
settlement  to  British  property  vested  in  British 
trustees,  and  falling  under  the  jurisdiction  of  a 
British  court,  although  the  persons  entitled  are 
aliens  domiciled  abroad.  Lovelace^  In  re,  4  De 
G.  &  J.  341  ;  28  L.  J.,  Ch.  489  ;  5  Jur.,  N.  S. 
694. 

The  word  "  property"  in  s.  2  of  the  Succession 
Duty  Act,  1853,  includes  foreign  movable  pro- 
perty— as,  for  instance,  funds  or  shares  of  a 
foreign  government  or  trading  corporation  — 
comprised  in  a  British  settlement,  vested  in  trus- 
tees subject  to  British  jurisdiction,  and  recover- 
able by  action  in  a  British  court.  Cigala^  In 
re,  7  Ch.  D.  351  ;  47  L.  J.,  Ch.  166  ;  38  L.  T. 
439. 

The  mere  fact  of  a  person  beneficially  entitled 
under  a  settlement  being  a  foreigner  is  not  suffi- 
cient to  exempt  him  from  payment  of  succession 
dut^.    /&. 

English   Settlement.] — By  an  English 

settlement  executed  in  England  on  the  marriage, 
in  1838,  of  an  English  lady  with  a  domiciled 
Italian,  the  lady  assigned  property  belonging  to 
her,  consisting  of  French  rentes,  shares  in  the 
Bank  of  France,  and  English  government  se- 
curities, to  four  trustees,  of  whom  one  was  an 
Italian,  and  the  other  three  were  English,  upon 
trusts,  after  the  death  of  the  survivor  of  the 
husband  and  wife,  for  the  children  of  the  mar- 
riage. The  settlement  contained  provisions 
usually  inserted  in  English  settlements,  includ- 
ing a  power  for  the  trustees  to  reinvest  in  British 
or  French  securities.  From  the  date  of  tiie 
marriage  until  their  deaths  the  husband  and 
wife  resided  in  Italy.  The  Italian  trustee  having 
died,  an  English  trustee  was  appointed  in  his 
place.  The  husband  survived  the  wife  and  died 
in  1877,  leaving  two  children,  the  only  issue  of 
the  marriage,  the  several  trust  funds  being  then 
in  the  names  of  four  English  trustees.  Both  the 
children  being  domiciled  Italians,  the  question 
arose  whether,  under  the  Succession  Duty  Act, 
1853,  duty  was  payable  on  their  succession  to 
their  father  in  respect  of  the  French  rentes  and 
bank  shares  : — Held,  that  succession  duty  was 
payable,  inasmuch  as  the  settlement  was  a 
British  settlement,  the  trustees  of  persons  hav- 
ing the  legal  ownership  were  subject  to  British 
jurisdiction,  and  the  forum  for  deciding  any 
claim  by  the  children  in  respect  of  the  trust 
funds  was  a  British  court.    Ih. 

C,  was  domiciled  in  Portugal,  but  on  a  visit  to 
this  country  made  his  will  in  the  English  form, 
and  appointed  executors,  some  of  whom  resided 
in  England.  He  desired  his  executors  to  collect 
his  property,  which  was  in  Portugal,  to  convert 
it  into  cash,  pay  certain  legacies,  and  invest  the 
residue  in  the  English  3  per  cents,  to  appro- 
priate what  they  should  think  necessary  to  pay 
a  life  annuity  of  50Z.  to  his  sister,  on  the  termi- 
nation of  which  the  appropriated  fund  was  to 
revert  to  and  form  part  of  his  residuary  estate, 
and  be  divided  (like  the  rest)  among  his  three 
children.  The  executors  exactly  performed  the 
.  directions  of  the  trust ;  when  the  sister  died,  the 
part  appropriated  to  satisfy  her  annuity  became 
divisible  among  the  children  : — Held,  that  this 


constituted  a  succession  within  s.  2  of  the  Suc- 
cession Duty  Act,  and  was  liable  to  the  payment 
of  succession  duty.  Ait, -6 en,  v.  Campbell,  5 
L.  R.,  H.  L.  524 ;  41  L.  J.,  Ch.  611 ;  21  W.  R. 
34,  n. 

By  a  marriage  settlement  executed  in  England, 
the  husband  assigned  to  trustees  (all  domiciled 
and  resident  in  England)  an  English  policy  of 
assurance,  effected  on  his  own  Ufe  for  2,0002., 
payable  at  the  expiration  of  six  months  after  his 
death,  and  the  sum  of  1,047Z.  Ss.  Sd.  consols,  and 
covenanted  to  pay  to  the  trustees  within  three 
years  1,0002.;  and  it  was  declared  that  the 
policy  moneys  and  the  1,0002.  should  be  held 
upon  trusts  for  investment  and  payment  of  the 
income  to  the  wife  for  life,  and  then  to  the  hus- 
band for  life,  and  then  for  division  among  the 
children  of  the  marriage.  The  husband  died 
within  three  years,  having  been  at  the  time  of 
his  marriage,  and  thenceforth,  up  to  the  time  of 
his  death,  domiciled  in  New  South  Walea  The 
wife  survived  only  three  months,  and  left  one 
child,  who  was  also  domiciled  abroad.  At  the 
time  of  the  wife's  death,  neither  the  policy 
moneys  nor  the  1,000/.  covenanted  to  be  paid  to 
the  trustees  of  the  settlement  had  been  paid  to 
them  : — Held,  that  succession  duty  was  payable 
by  the  child  on  the  funds  to  which  he  became 
entitled  under  the  settlement.  LyaU  v.  LyaU, 
15  L.  R..  Eq.  1  ;  42  L.  J.,  Ch.  196;  27  L.  T. 
530  ;  21  W.  R.  34. 


Transmisgion   of  Besidnary  Estate  to 


England.] — By  his  will,  the  husband  appointed 
trustees  and  executors  in  New  South  Wales  to 
collect  his  residuary  estate  (which  was  all  locally 
situate  in  that  country),  and  transmit  it  to  trus- 
tees and  executors  in  England,  who  were  to  invest 
the  funds  so  transmitted  in  government  funds  or 
real  securities,  and  pay  the  income  to  his  wife 
for  her  life,  and  after  her  death  to  divide  it 
among  the  children.  At  the  time  of  the  wife's 
death,  no  part  of  the  residuary  estate  had 
reached  the  hands  of  the  English  trustees,  but 
large  remittances  were  afterwards  made  to 
them  : — Held,  that  no  succession  duty  was  pay- 
able by  the  child  on  the  funds  to  which  he 
became  entitled  under  the  will.    Ih, 


Power  of  Appointment  by  English  WUl.] 


— ^An  English  testator  by  will  gave  a  fund  to 
trustees  to  pay  the  income  to  his  daughter  for 
life,  and  after  her  death  to  hold  the  fund  in  trust 
for  such  persons  as  the  daughter  should  by  will 
appoint.  The  daughter  for  some  time  previously 
to  and  up  to  her  death  was  domiciled  in  Jersey. 
She  disposed  of  the  fund  by  will,  giving  legacies 
to  two  persons,  and  the  residue  to  her  husband  : 
— Held,  that  the  legacies  were  liable  to  duty. 
Wallop,  In  re,  1  De  G.,  J.  &  S.  656 ;  33  L.  J.,  Ch. 
351 ;  10  Jur.,  N.  S.  328  ;  10  L.  T.  174  ;  12  W.  R. 
587. 

The  legacies,  by  reason  of  the  domicil  in  Jersey, 
were  not  liable  to  legacy  duty ;  but,  notwith- 
standing the  fact  of  such  domicil,  were  liable  to 
succession  duty.    lb. 


Snecession  and  Legacy  Dnty.] — Personal 


property  may  be  subject  to  succession  duty, 
although  exempt  from  legacy  duty  by  reason  of 
the  testator  having  a  foreign  domicil.  Capdevielle, 
In  re,  3  H.  &  C.  985  ;  33  L.  J.,  Ex.  306  ;  10  Jur., 
N.  S.  1155;  12  W.  R.  1110. 
Testatrix,  an  unmarried  Englishwoman,  left 
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England  in  1849,  and  went  to  reside  abroad  with 
a  married  sister,  the  defendant,  at  B.^  in  Ger- 
manj,  and  continued  to  reside  there,  contribut- 
ing her  share  to  the  expenses  of  hoasekee'^ing 
down  to  her  death  in  1863,  never  returning  home 
except  on  a  few  occasional  visits  to  relations 
here.  On  the  occasion  of  one  of  the  visits  she 
made  a  will  here  disposing  of  all  her  property, 
consisting  exclusively  of  money  in  the  English 
funds  and  a  cash  balance  at  an  English  bank, 
and  described  herself  as  "  I.  D.,  now  on  a  visit  to 
my  sister,  C."  She  often  told  her  sister  that  if 
she  survived  she  should  continue  to  live  in  Ger- 
many, and  that  nothing  would  induce  her  to 
return  permanently  to  England : — Held,  not 
safficient  evidence  to  establish  change  of  domicil, 
and  duty  was  payable  accordingly.  Att.-Gcn. 
v.  Blusher  de  WahlsttUt  (^Cimntess)^  3  H.  &  C. 
374  ;  34  L.  J.,  Ex.  29  ;  10  Jur.,  N.  S.  1169  ;  11 
L.  T.  454 ;  13  W.  R.  163. 


Pure  Personalty  in  England.]— Succes- 


sion duty  is  not  payable  upon  pure  personalty 
locally  situate  in  England,  and  passing  under 
the  will  of  a  testator  domiciled  abroad.  Wallace 
v.  Att.'Oen.;  Jeves  v.  Shadwelly  1  L.  R.,  Ch. 
1 ;  35  L.  J.,  Ch.  124  ;  11  Jur.,  N.  S.  937  ;  13 
L.  T.  480  ;  14  W.  R.  116. 


Money  to  be  Invested  under   English 


Will.] — A  testator  who  was  domiciled  in  Bel- 
gium, but  for  the  last  ten  years  of  his  life  re- 
sided and  carried  on  business  in  England,  by 
his  will  directed  12,0002.  to  be  invested  in  con- 
sols and  held  in  trust  for  A.  for  life,  with  re- 
mainder for  his  nephews  and  nieces,  most, of 
whom  were  Belgians  : — Held,  that  upon  the 
death  of  A.  succession  duty  was  payable  on  the 
amount.  Badart,  In  re,  10  L.  R.,  Eq.  288  ;  39 
L.  J.,  Ch.  645  J  24  L.  T.  18  ;  18  W.  R.  885. 


Bendoary  Estate.] — When    a  testator 


domiciled  abroad  directs  a  part  of  his  residuary 
personal  estate  which  is  to  be  invested  in  Eng- 
lish securities  in  the  names  of  English  trustees, 
to  be  set  apart  to  answer  a  life  annuity,  and  on 
its  determination  to  fall  into  the  residue,  the 
increase  of  benefit  accruing  on  the  death  of  the 
annuitant  to  the  residuary  legatees  is  not  a 
succession  within  the  operation  of  s.  5.  Calla- 
nam  v.  Campbell f  11  L.  R.,  Eq.  378;  40  L.  J., 
Ch.  195  ;  24 1.  T.  175  ;  19  W.  R.  406. 


Appointment  under  a  General  Power.]- 


Personal  property  appK>inted  under  a  general 
power,  and  not  coming  within  s.  4,  ought  not  to 
be  treated  as  the  property  of  the  donee  so  as  to 
be,  in  the  case  of  the  donee  being  domiciled 
abroad,  exempt  from  succession  duty.  Lovelaeey 
In  re,  4  De  G.  &  J.  340 ;  28  L.  J.,  Ch.  489 ; 
6  Jur.,  N.  S.  694. 


b.  Pradeceasors  and  StLcceBaors. 

Benuundennaii — Barring  Entail.] — A  tenant 
in  tail  in  remainder  cannot  vary  the  amount  of 
his  liability  to  succession  duty  by  barring  the 
entai),  and  resettling  the  estate  in  his  own 
favour.  The  person  from  whom  he  derives  the 
estate  is  his  predecessor.  Braybroohe  (^Lord')  v. 
AtL-Gen,,  9  H.  L.  Cas.  150  ;  31  L.  J.,  Ex.  177  ; 
7  Jur.,  N.  8.  741  ;  4  L.  T.  218  ;  9  W.  R.  601. 

A  stranger,  in  1796,  devised  real  estates  to  A. 


for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male.  In  1841  A.  became  tenant  for 
life  in  possession,  and  his  eldest  son,  B.,  joined 
A.  in  executing  a  disentailing  deed,  whereby  the 
estates  were  conveyed,  subject  to  his  life  estate, 
to  such  uses  as  they  should  jointly  appoint.  In 
1850  A.  and  B.  jointly  executed  this  power  of 
appointment,  and  conveyed  the  property  to  the 
use  that  B.  should  receive  an  annuity  of  1,200^. 
during  the  joint  lives  of  A.  and  himself,  and 
subject  thereto  to  the  use  of  A,  for  life,  re- 
mainder to  B.  for  life,  remainder  to  B.'s  first  and 
other  sons  in  tail  male.  By  this  deed  also  A. 
gave  up  a  charge  he  had  on  the  property  for 
10,000^.  On  the  death  of  A. :— Held,  that  B. 
succeeded  to  the  property  by  virtue  of  a  dis- 
position made  by  himself,  and  not  made  by 
himself  and  A.  jointly ;  and  that  therefore, 
under  s.  12,  B.  must  pay  duty  as  if  he  had 
succeeded  to  the  testator.    Ih. 

Held,  also,  that  as  A.  gave  up  a  charge  of 
10,000Z.  on  the  property  by  the  deed  of  1850,  B. 
must  be  charged  only  one  per  cent,  on  that  ex- 
tent of  the  succession.    Ih, 

The  act  is  not  to  be  construed  according  to  the 
technicalities  of  the  law  of  England  or  Scotland, 
but  according  to  the  popular  use  of  the  language 
employed.    Ih, 

The  protector  of  a  settlement  giving  his  consent 
to  a  disposition  of  property  cannot  be  treated  as  a 
creator  of  such  disposition.    Ih, 

Estate  "  either  in  England  or  Scotland.''] 


— A  person  succeeding  on  the  death  of  an  uncle 
to  an  estate,  either  in  England  or  in  Scotland, 
under  an  entail  created  by  a  direct  ancestor, 
becomes  beneficially  entitled  to  the  property  by 
devolution  by  law  within  s.  2  of  the  Succession 
Duty  Act,  and  has  not  derived  the  interest  from 
the  original  settlor,  and  he  is,  therefore,  liable  to 
pay  succession  duty  at  the  rate  of  three  per 
cent.  Zetland  (^EarV)  v.  Lord  Advocate,  3  App. 
Cas.  505  ;  38  L.  T.  297  ;  26  W.  R.  725. 

Eemainderman  in  Tail  per  formam  doni.] — S., 
by  deed  of  entail  in  Scotland,  gave  an  estate  to 
her  eldest  son.  A.,  and  the  heirs  of  his  body,  whom 
failing,  she  gave  the  same  to  her  grandson,  C, 
and  the  heirs  of  his  body,  with  remainders  over. 
A.  died  without  issue  :— Held,  that  S.  was  the 
predecessor,  and  therefore  that  the  duty  payable 
by  the  grandson  was  \l.  per  cent.  Saltoun  (^Lord) 
V.  Advocate-  Gen.  for  Scotland,  3  Macq.  H.  L.  Cas. 
659  ;  6  Jur.,  N.  S.  713  ;  8  W.  R.  565. 

Where  the  succession  is  by  provision,  the  settlor 
is  the  predecessor  ;  but  where  by  devolution,  the 
last  possessor  is  the  predecessor.  Hence  C.  took 
by  provision.  He  must  be  considered  in  the 
situation  of  a  remainderman  in  tail,  according  to 
English  law,  taking  per  formam  doni,  to  whom 
the  donor,  and  not  the  last  person  who  held  under 
the  first  estate  tail,  would  be  considered  the  pre- 
decessor.   /  h. 

Where  there  is  an  entail  giving  an  estate  tail 
to  one,  with  remainder  to  another,  the  donee  or 
remainderman  who  takes  by  purchase  is  the  suc- 
cessor, and  the  entailer  the  predecessor ;  and  with 
respect  to  the  heirs  of  the  body,  the  donee  in  tail 
is  the  ancestor,  and  the  heir  of  the  body  is  the 
successor.    Ih, 

Appointee  under  a  Power.] — St.  J.,  tenant  for 
life  in  possession,  and  W.,  tenant  in  tail  in  re- 
mainder of  certain  estates,  barred  the  entail  and 
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settled  the  estates  to  such  uses  as  they  should 
jointly  appoint.  On  the  foilowing  day  they 
appointed  the  estates  to  such  uses  as  they  should 
jointly  appoint,  and  in  default  of  appointment 
to  St.  J.  for  life,  remainder  to  W.  for  life,  re- 
mainder to  the  first  and  other  sons  of  W.  in  tail 
mole,  remainder  to  such  uses  as  St.  J.  and  T. 
should  jointly  appoint,  and  in  default  of  appoint- 
ment to  T.  for  life,  remainder  to  the  first  and 
other  sons  of  T.  in  tail  male,  with  remainders 
over.  W.  died  in  1864,  a  bachelor,  without 
haying  exercised  his  power  of  appointment.  In 
1866  St.  J.  and  T.  appointed  the  estates,  subject 
to  the  life  estate  of  St.  J.,  in  the  events  which 
happened,  to  the  use  that  A.,  the  widow  of  St. 
J.,  should  receive  an  annuity,  and  subject  thereto, 
and  to  an  annuity  given  in  certain  events  which 
had  not  happened  to  the  wife  of  T.,  to  the  use 
of  I),  during  so  much  of  a  certain  period  as  she 
should  live.  St.  J.  died  in  1878,  and  the  uses 
limited  in  favour  of  A.  and  D.  thei-eupon  took 
effect : — Held,  that  the  case  fell  within  s.  2  and 
was  not  within  s.  4  of  the  Succession  Duty  Act. 
Charlton  v.  Att.-  Gen.,  4  App.  Cas.  427  ;  49  L.  J., 
Ex.  86  ;  40  L.  T.  760  ;  27  W.  R.  921— H.L.  (E.). 
Affirming  2  Ex.  D.  398  ;  46  L.  J.,  Ex.  750 ;  37 
L.  T.  21 1  ;  26  W.  R.  154. 

And,  held,  following  JBrayhrooJte  {LorcC)  v. 
Attorney- GfTieral  (9  H.  L.  Cas.  150),  Attorney- 
General  V.  Floycr  (9  H.  L.  Cas.  477),  and 
Attorney' General  v.  Smythe  (9  H.  L.  Cas. 
497),  that  duty  was  payable  upon  the  in- 
terests of  A.  and  D.  as  successions  derived  from 
W.  as  predecessor.    Jb. 

In  cases  of  appointments  by  donees  of  general 
powers  which  fell  within  s.  2  and  do  not  fall 
within  8.  4  of  the  Succession  Duty  Act,  1853 
(16  &  17  Vict.  c.  51),  the  canon  of  construction 
adopted  in  Barker,  In  re  (7  H.  &  N.  109)  and 
Charlton  V.  Attorney 'General  (4  App.  Cas.  427), 
is  to  be  applied  w^hether  the  power  be  joint  or 
sole,  and  the  appointees  must  be  held  to  derive 
their  interest  from  the  donor  of  the  power  as 
''predecessor,"  and  not  from  the  donee.  The 
testator,  in  1826,  bequeathed  personalty  in  trust 
for  his  daughter  for  life  and  afterwards  (in  the 
event  which  happened),  for  such  persons  as  she 
should  by  deed  appoint,  and  in  default  of  ap- 
pointment for  her  next  of  kin.  The  testator  ditd 
before  the  coming  into  operation  of  the  Succession 
Duty  Act,  1853,  and  legacy  duty  at  1  per  cent, 
was  paid  upon  the  whole  absolute  interest  of  the 
trust  fund.  After  that  act  came  into  operation 
the  daughter,  by  deed,  appointed  the  trust  fund 
to  her  sister's  daughters  : — Held,  that,  as  owing 
to  the  date  of  the  testator's  death,  s.  4  did  not 
apply,  the  appointees  derived  their  interest  from 
their  grandfather,  the  testator,  as  predecessor 
within  8.  2,  ,  and  not  from  their  aunt  the 
appointor,  and  that  succession  duty  was  there- 
fore payable  on  their  succession  at  the  death 
of  the  appointor  at  1  and  not  at  3  per  cent. 
Attorney- General  v.  Mitchell,  6  Q.  B.  D.  548; 
50  L.  J.,  Q.'  B.  406  ;  44  L.  T.  580 ;  29  W.  R. 
683  ;  46  J.  P.  618. 

B. ,  tenant  for  life,  and  W.,  his  eldest  son,  tenant 
in  tail  in  remainder,  suffei^  a  recovery,  and  in 
1821,  by  viitue  of  a  joint  power  of  appointment, 
which  they  exercised,  resettled  the  estates  to  the 
use  of  the  fether  for  life,  with  remainder  to  the 
son  for  life,  with  remainders  to  his  sons  in  tail 
male,  with  remainder  to  G.  B.  and  the  son  of  B. 
for  life,  with  remainder  to  his  sons  in  tail  male. 
The  father  died  in  1834,  and  his  son  entered  into 


possession,  but  died  in  1856,  without  issue.  6.  B. 
then  came  into  possession,  and  joined  with  his  son 
E.  in  disentailing  the  estates ;  and,  by  virtue  of 
a  power  of  appointment  reserved  to  them,  con- 
veyed the  estates  to  the  defendant  for  a  term  of 
500  years,  upon  trust  in  case  the  son  survived  his 
father  (an  event  which  happened),  to  pay  him  an 
annuity  during  his  life  ;  and  power  was  given  to 
the  father  to  raise  portions  for  younger  children, 
which  power  he  exercised  : — Held,  that  the  crown 
was  entitled  to  duty  at  3/.  per  cent,  in  respect  of 
the  succession  of  G.  B.,  as  having  been  derived 
from  his  elder  brother  W.,  as  predecessor  ;  that 
the  same  amount  of  duty  was  payable  in  respect 
of  the  succession  of  E.,  as  having  been  derived 
under  a  disposition  made  by  himself  at  the  time 
when  he  was  expectantly  entitled  to  the  estates, 
upon  a  succession  derived  from  W.  as  prede- 
cessor ;  and  also,,  that  the  same  amount  of  duty 
was  payable  in  respect  of  the  portions  of  the 
younger  children,  as  being  derived  from  cither 
their  niece  W.,  or  their  own  brother  E.,  as  prede- 
cessor. Att.- Gen.  v.  Floyer,  9  H.  L.  Cas.  477  ; 
31  L.  J.,  Ex.  304  ;  9  Jur.,  N.  S.  1  ;  7  L.  T.  47  ; 

10  W.  R.  762. 

A.  being  seised  of  -estates  in  fee-simple,  by  a 
marriage  settlement  executed  in  1812,  conveyed 
them  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  sons  in  tail  male  successively.  A. 
had  three  sons,  E.,  R.  and  C.  In  1840  A.  and  his 
eldest  son  E.  executed  a  disentailing  deed,  and 
conveyed  the  estates  to  such  uses  as  they  should 
appoint,  and,  in  default,  to  uses  of  the  settlement 
of  1812.  In  the  same  year  A.  and  E.,  on  the  in- 
tended marriage  of  E.,  appointed  to  the  use  of  A. 
for  life,  remainder  to  E.  for  life,  remainder  (sub- 
ject to  provisions  for  the  intended  wife  and  the 
younger  children)  to  the  first  and  other  sons  of 
the  marriage  successively  in  tail  male,  remainder 
to  R.  and  C.  successively  in  tail  male.  E.  died  in 
his  father's  lifetime,  without  issue.  A.  and  R. 
then  conveved  the  estates  to  such  uses  as  thev 
should  appoint,  and  in  default  to  the  existing 
uses.  They  afterwards  appointed  to  A.  for  life, 
remainder  to  R.  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  with  an  ultimate  re- 
mainder to  A.  and  his  heirs.  R.  died  without 
issue.  A.  then  died,  and  C.  succeeded  to  the 
estate  :— Held,  that  he  was  liable  to  a  duty  of  3/. 
per  cent,  as  on  a  succession  denved  from  his  elder 
brother.  Att. -Gen,  v.  Sniythe,  9  H.  L.  Cas.  498  , • 
31L.J.,  Ex.  404. 

A  tenant  for  life  having  a  general  power  of 
appointment  by  deed  or  will,  by  will,  executetl 
after  the  statute  came  into  operation,  exercised 
the  power  in  fevour  of  B.  B.  was  a  stranger 
in  blood  to  the  tenant  for  life,  but  was  the  niece 
of  her  husband,  the  donor  of  the  power,  who 
had  created  it,  and  died  before  the  act  came 
into  operation  : — Held,  that  B.  was  only  liable 
to  a  duty  of  3/.  per  cent,  as  on  a  succession  do- 
rive<l  fnom  the  donor  of  the  power.  Barker.  In 
re,  7  H.  &  N.  109  ;  30  L.  J.,  Ex.  404  ;  7  Jar., 
N.S.  1061  ;5L.T.  206. 

Appointees  taking  upon  the  death  of  the  ap- 
pointor are  successors  to  him.     Chapman,  In  re, 

11  Jur.,  N.  S.  708  ;  13  L.  T.  144. 

When  a  settlement  contains  a  power  of  appoint- 
ment in  some  one  other  than  the  settlor,  and  the 
exercise  of  the  power  transfers  the  property  from 
the  settlor  to  some  one  else,  the  donee  of  such  a 
power  is  the  predecessor  of  the  appointee.  Bam' 
say.  In  re,  30  Beav.  75  ;  30  L.  J.,  Ch.  849  ;  7  Jur., 
N.  S.  1226  ;  5  L.  T.  166  ;  9  W.  R.  910. 
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Upon  an  infonnation  to  recover  sncceasion 
datj,  payable  in  respect  of  the  succession  of  £. 
to  2,00(M.  derived  from  W.  P.  as  predecessor,  a 
special  verdict  was  found,  which  stated  that  J. 
P.  died  intestate,  leaving  W.  P.  his  brother ;  and 
A.  S.,  the  wife  of  J.  H.  S.,  claimed  to  be  a  daughter 
of  a  sister  of  J.  P. ;  that  by  indenture,  reciting 
that  letters  of  administration  had  been  granted 
to  W.  P.,  and  in  order  to  obviate  any  doubts  or 
differences  which  might  arise  touching  any  share 
which  J.  H.  S.  or  A.  S.  might  be  entitled  to  in 
the  personal  effects  of  J.  P.,  W.  P.  had  proposed 
and  agreed  on  having  a  general  release  from 
J.  H.  S.  and  A.  S.,  to  transfer  30,OOOZ.,  to  be 
settled  upon  trusts  for  J.  H.  S.  and  A.  S.,  and 
the  children  of  their  marriage,  to  which  proposal 
J.  H.  S.  and  A.  S.,  had  consented  and  agreed  ; 
that  30,000/.  had  been  directed  to  be  transferred 
to  trustees  by  W.  P.,  and  that  J.  H.  8.  and  A.  8. 
had  that  day  executed  a  general  release  to  W.  P. 
o&all  claims  against  him  as  administrator  of  J.  P. 
or  otherwise  ;  and  it  was  declared  that  B.  and  O. 
should  stand  possessed  of  the  30,000/.  in  trust  to 
pay  the  interest  to  J.  H.  8.  for  life,  and  after  his 
death  to  A.  8.  for  her  life,  and  after  the  death  of 
the  survivor,  if  there  should  be  an  only  child,  in 
trust  for  such  child,  and  if  thero  should  be  two 
or  more  children,  in  trust  for  such  children  in 
such  shares  as  J.  H.  8.  and  A.  8.  or  the  survivor 
should  appoint ;  and  in  case  no  child  should  live 
to  attain  a  vested  interest,  in  trust  for  the  sur- 
vivor of  J.  H.  8.  and  A.  8.  absolutely.  Con- 
temporaneously with  the  indenture  a  release  was 
executed  by  J.  H.  8.  and  A.  8.  to  W.  P.  There 
were  ten  children  of  the  marriage,  and  J.  H.  8. 
and  A.  8.,  having  appointed  2,000/.  to  £.,  one  of 
such  diildren,  J.  H.  8.  and  A.  8.  died  in  or  before 
March,  1854 : — Held,  that  the  defendant  was 
entitled  to  judgment,  because  it  could  not  be  in- 
ferred that  W.  P.  was  either  the  sole  predecessor 
of  E.,  within  s.  2,  or  a  joint  predecessor  within 
8- 13.    Alt.' Gen,  v.  Baker,  4  H.  &  N.  19. 

The  appointee  under  a  general  power  of  ap- 
pointment, which  has  taken  effect  on  a  death 
happening  since  the  commencement  of  the  act, 
takes  a  succession  from  the  donee  of  the  power. 
AH.'Gen.  v.  Upton,  1  L.  R.,  Ex.  224 ;  36  L.  J., 
Ex.  138 ;  12  Jur.,  N.  8,  489 ;  14  L.  T.  334 ;  14 
W.  B.  732  ;  4  H.  &  C.  336. 

Under  the  will  of  her  husband,  who  died  in 
1856,  a  widow  had  a  life  estate  in  real  property, 
with  a  general  power  of  appointment  by  deed  or 
will.  She  by  deed  appointed  to  the  use  that 
trustees  shoidd,  after  her  death,  receive  an  an- 
nuity during  the  Uvesof  the  wife  of  the  testator^s 
nephew,  and  of  the  children  of  the  nephew  by 
her,  on  trust  for  the  separate  use  of  the  wife. 
Both  the  testator^s  nephew  and  his  wife  were 
strangeis  in  blood  to  the  testator's  widow : — 
Held,  that  the  nephew's  wife  took  the  annuity 
as  a  snocession  from  the  testator's  widow,  and  not 
from  the  testator  himself,  and  that  therefore  a 
duty  of  10/.  per  cent,  was  payable.    Ih, 


Coatemporaaeoiu  Settlement] — In  1852 


A.,  tenant  for  life,  and  B.  his  nephew,  and  tenant 
in  tail,  entered  into  an  arrangement,  by  which 
they  barred  the  entail,  and  conveyed  the  property 
to  such  uses  as  ^ey  should  jointly  appoint,  and 
subject  thereto  to  the  old  uses.  By  a  contempo- 
raneous deed,  in  execution  of  the  joint  power,  A. 
secured  to  B.  a  life  annuity  on  the  property,  and 
B.  secured  25,000/.,  payable  when  he,  B.,  came 
into  possession.     Of  this  20,0(]l0/.  was  settled 
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contemporaneously  on  A.'s  daughters  and  the 
remainder  on  A. : — Held,  on  the  death  of  A.  in 
1855,  that  succession  duty  was  payable  on  the 
20,000/.  as  a  succession  from  A.,  but  that  no  suc- 
cession duty  was  payable  on  the  remaining  5,000/. 
Jenkiiuon,  In  re,  24  Beav.'  64 ;  26  L.  J.,  Ch.  241  ; 
3  Jur.,  N.  8.  279. 

Appointment  by  Tenant  in  Tail  to  himself.] — 
A  testator  devised  his  estates  in  L.  to  his  brother 
C.  for  life,  with  remainder  in  tail  to  his  first  and 
other  sons.  On  the  22nd  March,  1848,  C.  and 
his  eldest  son  executed  a  disentailing  deed,  where- 
by they  limited  the  estate  to  such  uses  as  they 
should  jointly  appoint,  and  in  default  of  such 
appointment,  to  the  uses  declared  by  the  will  of 
the  testator.  On  the  same  day  C.  and  his  son 
executed  another  disentailing  deed  of  estates  de- 
vised to  them  by  another  testator,  and  also 
limited  them  to  such  uses  as  they  should  jointly 
appoint.  On  the  23rd  March,  1848,  0.  and  his 
son  executed  a  joint  appointment,  whereby,  after 
reciting  the  two  disentailing  deeds,  and  certain 
arrangements  made  in  respect  of  incumbrances, 
with  other  stipulations,  they  appointed  the 
estates  in  L.,  to  the  use  that  the  son  might  re- 
ceive thereout  the  yearly  sum  of  1,000/.  during 
the  joint  lives  of  himself  and  C,  and  subject 
thereto  to  the  use  of  C.  for  life,  in  restoration, 
corroboration,  and  confirmation  of  his  previous 
life  estate,  and  after  his  decease  to  the  use  of  the 
son  for  life,  and  after  his  decease  to  the  use  of 
his  eldest  son  for  life,  with  remainder,  in  tail 
male.  In  1855  C.  died  : — Held,  first,  that  his  son 
took  a  succession  under  a  disposition  made  by 
himself,  within  s.  12 ;  it  was  therefore  chargeable 
with  duty  at  the  rate  of  three  per  cent.  Alt.- 
Gen,  V.  Sihthorp,  3  H.  &  N.  424  ;  28  L.  J.,  Ex.  9. 

Held,  secondly,  that  the  son  was  not  entitled 
to  any  allowanoe  in  respect  of  the  1,000/.  a  year, 
which  ceased  on  the  death  of  C.    Ih, 

Power — Exercised   by   WiU — ^Legatees.]— A. 

bequeathed  his  residuary  personal  estate,  on  the 
death  of  his  daughter  B.,  unmarried,  to  trustees, 
for  such  purposes  as  she  should  by  will  appoint, 
and  in  default  of  appointment  in  trust  for  his 
brother  C.  and  his  sister  D.  B.  died  unmarried, 
having  bequeathed  the  residuaiy  estate  (subject 
to  the  payment  of  debts,  funeral  and  testamen- 
tary expenses,  legacies  and  annuities)  to  her 
uncle  C.  and  her  aunt  D. : — Held,  that  B.'s  will 
operated  as  an  exercise  of  her  power  of  appoint- 
ment, and  that  C.  and  D.  were  liable  to  pay  duty 
on  the  fund  appointed  at  the  rate  of  5/.  per  cent, 
and  not  3/.  per  cent.,  the  rate  at  which  they 
would  have  he&a.  liable  if  they  could  have  taken 
directly  under  A.'s  will.  Att.-Gen.  v.  BracltcTi' 
bury,  1  H.  &  C.  782  ;  32  L.  J.,  Ex.  108  ;  9  Jur., 
N.  8.  257  ;  8  L.  T.  822 ;  11  W.  R.  380. 

Where  A.  (who  died  before  the  19th  of  May, 
1853),  devised  to  C,  a  stranger  in  blood,  a  rever- 
sionary property  to  which  he  had  become  en- 
titled by  the  exercise  of  a  power  of  appointment 
contained  in  a  settlement  made  by  himself  :^- 
Held,  that  when,  on  the  death  of  the  tenant  for 
life  (which  happened  after  the  19th  of  May, 
1853),  the  property  vested  in  possession,  0.  took 
a  succession  under  the  devise  upon  which  duty 
was  payable  at  the  rate  of  10/.  per  cent.  Att.- 
Gen,  V.  Gardner,  1  H.  &  C.  639  ;  32  L.  J.,  Ex.  84; 
9  Jur.,  N.  8.  281 ;  7  L.  T.  682  ;  11  W.  R.  378. 

Sneoeuion  by  Heir.] — ^A.  devised  his  real  estate 
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to  his  wife  for  life,  with  remainder  in  fee  to  B., 
a  stranger  in  blood.  R.  died  intestate  before  the 
statute.  The  wife  died  after  the  commencement 
of  that  act,  when  the  heir-at-law  of  B.  became 
beneficially  entitled  in  possession  to  the  property 
so  devised  : — Held,  thftt  the  property  vested  in 
him  by  a  derivative  title  under  the  disposition 
made  by  the  will  of  the  testator,  witnin  the 
meaning  of  s.  15,  and  consequently  that  he  was 
chargeable  with  lOl.  per  cent,  duty,  being  at  the 
same  rate  at  which  B.  would  have  been  charge- 
able. Att.'Oen.  V.  Rushton,  2  H.  &  C.  812  ;  33 
L.  J.,  Ex.  184  ;  9  L.  T.  832. 

Dif  position  by  Settlement — ^Adopted  Children.] 
— Under  a  settlement  in  1812,  C.  became  tenant 
for  life  of  freehold  estates,  with  remainder  to  his 
first  and  other  sons  in  tail  male ;  remainder  to 
G.  for  life  ;  remainder  to  her  first  and  other  sons 
in  tail  male  ;  remainder  to  J.  for  life  ;  remainder 
to  his  son  F.  in  tail  male.  On  the  3rd  December, 
1850,  C.  and  F.  executed  a  disentailing  deed,  and 
resettled  the  estates.  By  another  deed  of  the 
same  date,  F.,  for  valuable  consideration,  charged 
the  settled  estates  with  20,000/.  for  the  use  of  C, 
payable  with  interest  at  the  expiration  of  twelve 
calendar  months  from  the  day  on  which  the 
limitations  to  C.  and  6.  for  their  lives  and  their 
sons  in  tail  male,  or  the  last  of  such  limitations, 
should  fail.  On  the  3l8t  December,  C,  by  a 
deed  of  settlement,  assigned  the  20,000/.  to  trus- 
tees, as  to  14,000Z.  for  his  adopted  son,  and  as  to 
6,000/.  for  his  adopted  daughter.  G.  died  in 
February,  1857,  without  legitimate  issue ;  and 
G.  died  in  November,  1857,  without  issue,  where- 
upon the  adopted  children  of  C.  became  benefi- 
cially entitled  to  the  U,OOOZ.  and  6,000/. :— Held, 
that  the  disposition  of  the  20,000/.  by  the  deed 
of  settlement  created  a  succession,  and  that  duty 
was  payable  at  the  rate  of  10/.  per  cent.  Att.- 
Gen,  y.  Yelverton,  7  H.  &  N.  306  ;  30  L.  J., 
Ex.  333  ;  7  Jur.,  N.  S.  1250;  5  L.  T.  451. 

Settlement  on  Second  Marriage.] — Upon  the 
second  marriage  of  a  lady,  her  second  husband 
settled  his  property  on  the  children  of  her  for- 
mer marriage : — Held,  that  the  husband  and  not 
the  wife  was  the  predecessor,  and  that  10/.  per 
cent,  succession  duty  was  payable.  Ramsay, 
In  re,  30  Beav.  75  ;  30  L.  J.,  Ch.  849 ;  7  Jur., 
N.  S.  1225 ;  5  L.  T.  166 ;  9  W.  B.  910. 

Beservation  of  Interest  to  Settlor— Altema- 
tive  Conditions  of  SueeesBion — SneeeBsion  at 
Fixed  Time  or  on  Beath  of  Settlor.] — Subse- 
quently to  the  Succession  Duty  Act  of  1853 
(16  &  17  Vict.  c.  51),  B.  by  an  irrevocable  deed 
settled  personal  property  upon  trust  for  himself 
for  a  term  of  four  years  if  he  should  so  long  live, 
and  at  the  end  of  the  term  or  at  his  death, 
whichever  should  first  happen,  upon  trust  for 
his  nieces  therein  named  absolutely.  Upon  B.'s 
death,  eighteen  months  before  the  end  of  the 
term,  the  nieces  entered  into  possession  of  the 
settled  property,  whereupon  the  crown  claimed 
payment  from  them  of  succession  duty  upon  the 
whole  amount  of  the  property,  which  they  de- 
clined to  pay  on  the  ground  that  they  were  only 
liable  to  duty  on  the  income  of  the  property  for 
the  period  between  B.*8  death  and  the  end  of  the 
term  : — Held,  that  the  defendants  were  liable  to 
pay  duty  under  s.  2  upon  the  whole  value  of  the 
property,  and  not  merely  on  the  income  of  it  for 
the  period  between  the  death  of  the  settlor  and 


the  end  of  the  term  ;  that  the  event  on  which 
they  came  into  possession  was  the  death  of  the 
settlor,  and  they  were  chargeable  with  duty 
accordingly,  and  that  they  could  derive  no 
benefit  from  the  fact  that  they  might  have  come 
into  possession  without  being  liable  for  any  duty 
on  the  happening  of  an  alternative  event  which 
never  did  happen.  Att.-Oen.  v.  Noyes,  8  Q.  B.  D. 
125  ;  51  L.  J.,  Q.  B.  135  ;  45  L.  T.  520  ;  30  W.  B. 
434— C.  A.    Beversing  40  L.  T.  80. 

Settlement — Death  of  Ultimate  Benefleiariei 
before  Tenant  for  life.] — A.  by  his  will  gave  to 
trustees  10,000/.  upon  trust  for  B.,  then  the  wife 
of  C,  and  after  her  death  upon  trust  for  all  her 
children  who  should  attain  twenty-one.  B.  had 
seven  children  who  attained  that  age,  two  of 
whom,  D.  and  E.,  died  in  the  lifetime  of  their 
father,  intestate,  whereby  their  father,  C,  became 
their  next  of  kin  and  entitled  beneficially  to  the 
one  seventh  share  of  the  legacy  of  10,000/.  ex- 
pectant upon  the  death  of  their  mother,  B.  Their 
father,  C,  never  took  out  letters  of  adminis- 
tration, but  himself  died  in  the  lifetime  of  his 
wife,  B.,  and  by  his  will  his  surviving  children 
became  entitled  to  his  residuary  personal  estate 
upon  which  the  sum  of  448/.  10«.  id.  was  paid, 
being  at  the  rate  of  1/.  per  cent.,  and  was  paid 
in  respect  of  the  beneficial  acquisition  of  his 
surviving  children  of  his  residuary  personal 
estate,  and  which  included  the  reversionary 
value  of  the  two  seventh  parts  of  the  legacy  of 
10,000/.  to  which  he  was  entitled  as  next  of  kin 
of  his  children  D.  and  E.,  and  in  respect  of  which 
two  seventh  parts  no  legacy  or  succession  duty 
had  been  paid  by  C.  Upon  the  death  of  B.,  F., 
who  was  one  of  the  executors  under  the  will  of 
C,  obtained  letters  of  administration  of  the  es- 
tate and  effects  of  D.  and  E.,  so  as  to  enable 
him  to  give  and  receive  a  good  discharge  for 
their  two  seventh  shares  : — Held,  that  the  Suc- 
cession Duty  Act  did  not  apply  to  such  a  case, 
Att.'Qen.  v.  Cleave,  31  L.  T.  86. 


Tenant  for  Life  in  FoMeseion — ^Tenaney 


in  Tail.] — A  lunatic  was  tenant  in  tail  in  posses- 
sion of  land,  with  remainder  to  his  younger 
brother  B.,  and  his  sister  D.,  successively  in  tail. 
B.  converted  his  estate  tail  into  a  base  fee  in  re- 
mainder, and  mortgf^ed  his  interest  to  secure ' 
debts  of  124,000/.  with  a  covenant  to  convey  the 
fee  simple  to  the  mortgagees  if  he  should  become 
able  to  do  so.  The  mortgage  debt  was  more 
than  the  fee  simple  value  of  the  land,  and  B.  had 
no  beneficial  interest  in  the  equity  of  redemp- 
tion. For  the  benefit  of  all  parties  a  compromise 
was  entered  into  with  the  consent  of  the  lord 
chancellor  (as  protector  and  in  lien  of  the 
lunatic  under  3  &  4  Will.  4,  c.  75,  s.  33),  in  pur- 
suance of  which  B.  and  D.  and  the  mortgagees 
all  joined  in  deeds  of  settlement  whereby  they 
conveyed  the  land,  subject  to  the  estate  tail  of 
the  lunatic  but  discharged  from  the  mortgage,  to 
trustees  upon  trust  after  the  determination  of 
the  lunatic^s  estate  to  raise  37,000/.  by  sale  or 
mortgage  of  the  land  and  to  pay  that  sum  to  the 
mortgagees,  and  subject  thereto  to  hold  the  land 
to  the  use  of  D.  for  life  with  remainder  to  her 
sons  successively  in  tail.  This  arrangement  was 
carried  out,  and  upon  the  death  of  the  lunatic, 
D.  became  tenant  for  life  in  possession,  and 
upon  her  death  the  defendant,  as  her  son,  became 
tenant  in  tail  in  possession  : — ^Held,  that  the  de- 
fendant derived  his  interest  as  successor  from  his 
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mother  D.  and  not  from  his  uncle  R.,  as  pre- 
decessor, under  the  Succession  Duty  Act,  1853 
(16  &  17  Vict.  c.  61),  s.  2,  and  was  therefore 
liable  to  duty  at  11,  per  cent,  and  not  at  SI,  per 
cent.  An,' Gen.  y,  Dowling,  6  Ex.  D.  139 ;  49 
L.  J.,  Ex.  621  ;  42  L.  T.  378  ;  28  W.  R.  673. 
Affirmed,  6  Q.  B.  D.  177  ;  50  L.  J.,  Q.  B.  192 ;  44 
L.  T.  234  ;  29  W.  R.  327  ;  46  J.  P.  422— C.  A. 

"  Alienation  or  Title  not  conferring  a  new 
«neeenion."]— In  1866,  estates  which  had  been 
settled  on  S.  for  life,  with  remainder  to  his  fii^t 
and  other  sons  in  tail  male,  were  conveyed  to 
fiuch  uses  as  8.  and  his  eldest  son  G.  should  ap< 
point.  In  1867  by  deed  of  appointment  S.  and 
C.  appointed  that  certain  of  the  estates  should 
go  to  trustees  upon  trust  in  case  E.,  the  third 
«on  of  S.,  should  survive  him,  to  raise  20,0002.  for 
E.  In  1860  S.  and  0.  farther  appointed  that  in 
An  event  (which  happened)  the  20,0002.  should 
be  raised  and  paid  to  E.,  whether  he  survived  S. 
or  not.  C.  died  a  bachelor  in  1866,  and  S.  died 
in  1868 : — Held,  that  there  was  a  new  succes- 
sion, and  not  a  succession  *'  vested  by  alienation 
or  title  not  conferring  a  new  succession  "  within 
the  Succession  Duty  Act,  s.  16  ;  and  that  E.  was 
liable  to  pay  duty  under  s.  2,  as  upon  a  succession 
from  C.  as  predecessor.  Att,'6en,  v.  Cecil,  5 
L.  R.,  Ex.  263  ;  39  L.  J.,  Ex.  201  ;  23  L.  T.  20  ; 
18  W.  R.  949. 

•*  By  alienation  or  by  any  title  not  conferring 
n  new  succession,"  in  s.  15  of  the  Succession 
Duty  Act,  1853,  means  either  by  alienation  or  by 
any  title  other  than  alienation,  in  both  cases  not 
conferring  a  new  succession.  Cooper  and  Allen, 
In  re,  4  Ch.  D.  802  ;  46  L.  J.,  Ch.  133  ;  36  L.  T. 
«90  ;  25  W.  R,  301. 

Settlement  after  the  Succession  Duty  Act : 

A.  tenant  for  life  ;  D.  remainder  in  fee.    A.  and 

B.  convey  their  estates  for  money  to  0.  in  fee. 
O.  dies,  having  devised  to  D.  in  fee.  D.  pays 
duty  on  his  succession  from  C,  and  then  sells. 
On  A.'s  death  no  more  saccession  duty  will  be 
payable  than  has  already  been  paid  by  D. 
Jb, 

In  the  Case  of  a  Tontine.J — See  Oldfield  v. 
Prezton^  infra, 

c.  Vendors  and  Purohasers. 

In  what  Cases.] — ^A  conveyance  or  an  assign- 
ment by  way  of  bon&  fide  sale  does  not  create  a 
succession  within  the  meaning  of  the  Succession 
Dq ty  Act,  16  &  1 7  Vict.  c.  5 1 .  Fryer  v.  Morland, 
3  Ch.  D.  676  ;  46  L.  J.,  Ch.  817  ;  36  L.  T.  458  ;  25 
W.  R.  21.  See  also  Hennihir  (^Lord)  v.  Att,- 
Gen.j  po9t,  col.  665. 

Marriage  or  a  release  of  dower  is  not  a  valuable 
consideration  for  money  or  money's  worth  with- 
in 6.17  of  17&18  Vict.  c.  61.  Floyer  v.  Bankes, 
33  L:  J^  Ch.  1 ;  9  Jur.,  N.  S.  1255  ;  9  L.  T.  353  ; 
12  W.  R,  28. 

Where  the  purchaser  of  a  reversionary  life 
interest  in  settled  property  had  contracted  to  sell 
it  to  the  tenant  loi  life  in  possession,  in  con- 
sideration of  a  sum  of  money  paid  down  and  a 
further  sum  payable  on  the  death  of  the  tenant 
for  life,  secured  by  a  charge  on  the  reversion  : — 
Held,  that  there  was  no  succession  created 
within  the  meaning  of  s.  2,  and  that  no  duty 
would  be  payable  on  the  death  of  the  tenant  for 
life  in  respect  of  the  charge.    1  h, 

A  tenant  for  life  and  the  reversioner  in  fee 


under  a  will  mortgaged  their  respective  interests, 
with  the  usual  powers  of  sale,  to  the  same  per- 
sons. This  power  of  sale  was  exercised,  and  the 
transferee  of  the  mortgages  became  absolutely 
entitled,  and  devised  the  estates  on  trust  for  sale. 
Succession  duty  was  paid  on  the  succession  to 
the  vendor,  the  transferee  of  the  mortgages.  On 
a  sale  exception  was  taken  by  the  purchaser  to 
the  title,  on  the  g^round  that  succession  dutv  was 
payable  also  on  the  succession  to  the  original 
testator : — Held,  that  the  duty  was  not  so  pay* 
able.  Cooper  and  Allen,  In  re,  4  Ch.  D.  80®  ; 
46  L.  J.,  Ch.  133  ;  35  L.  T.  890  ;  25  W.  R.  301. 


Tontine.] — A  tontine  is  a  contract  for  value , 


and  therefore  within  the  exceptions  of  s.  17. 
Oldjield  V.  Preston,  3  De  G.,  F.  &  J.  398  ;  31 
L.  J.,  Ch.  256  ;  8  Jur.,  N.  S.  107  ;  5  L.  T.  660  ;  10 
W.  R.  257. 

An  interest  accruing  immediately  under  a 
tontine  does  not  create  the  relation  of  pre- 
decessor and  successor,  so  as  to  make  succession 
duty  payable  in  respect  of  the  accrued  interest. 
Ih, 

Where  a  father  subscribed  to  a  tontine  in  the 
names  of  three  of  his  children,  two  of  whom  died 
before  the  time  appointed  for  the  commence- 
ment of  the  act,  but  the  third  survived  it : — 
Held,  in  the  absence  of  evidence  to  the  contrary, 
that  such  surviving  child  took,  not  by  sacces- 
sion, but  in  its  own  right,  by  way  of  advance- 
ment, and  that  no  duty  was  payable  In  respect 
thereof.    Ih, 

By  whom  Amoimt  Finable.] — Estates  sub* 
ject  to  a  jointure  rent-charge  were  settled  subject 
to  a  power  of  sale,  with  trusts  for  re-investment 
of  the  purchase-money  in  lands  to  be  settled  to 
the  like  uses,  and  were  sold  under  the  power  of 
sale  : — Held,  that  the  charge  of  succession  duty 
that  would  become  payable  on  the  extinction  of 
the  jointure,  was  shifted  by  s.  42  from  the  lands 
sold  to  the  purchase-money,  and  the  lands  on 
which  it  might  be  re-invested,  and  therefore  the 
purchaser  was  not  entitled  to  require  it  to  be 
paid  for.  Dugdale  v.  Meadows,  6  L.  R.,  Ch. 
501  ;  40  L.  J.,  Ch.  140  ;  24  L.  T.  113.  Affirming 
9  L.  R.,  Eq.  212  ;  39  L.  J.,  Ch.  181  ;  18  W.  R. 

310. 

As  between  a  vendor  and  purchaser  of  a  rever- 
sion, the  purchaser  is  liable  to  bear  the  succession 
duty  payable  in  respect  of  it  Cooper  v.  Trewhy^ 
28  Beav.  194. 


Settled  Estates  Act,  1877— Ko  Power  of 


Sale  in  Settlement] — The  effect  of  a  sale  by  the 
court  under  the  powers  conferred  by  the  Settled 
Estates  Act,  1877,  of  any  settled  estates,  is,  by 
the  operation  of  the  22nd  section  of  that  act,  to 
revoke  the  uses  of  the  settlement ;  and  by  the 
operation  of  the  42nd  section  of  the  Succession 
Duty  Act,  1853,  the  duty  is  shifted  from  the  land 
sold  to  the  purchase-money  or  its  investments, 
and  the  land  in  the  hands  of  a  purchaser  is  freed 
from  the  succession  duty.  Wamer'^s  Settled 
Estates,  In  re,  Warner  to  Steel,  17  Ch.  D.  711 ; 
50  L.  J.,  Ch.  542 ;  45  L.  T.  37  ;  29  W.  R.  726. 

Estote  Vested  in  Devisee  to  give  Title  to  Pnr- 
ehaser.] — Where  trustees  for  sale  under  a  will, 
who  have  entered  into  a  contract  with  a  pur- 
chaser, and  paid  legacy  duty  on  the  amount  of 
the  purchase-money,  af  terwni'ds  vest  the  estate 
in  the  person  to  whom  (subject  to  the  trust)  the 
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land  is  devised,  whereby  he  becomes  the  proper 
party  to  convey,  such  legacy  duty  is  properly 
paid,  and  no  new  contract  is  ci*eated  whereby 
succession  duty  becomes  payable.  Howe  (^EarV) 
V.  Lichfield  ^EarV),  2  L.  R.,  Ch.  155  ;  36  L.  J., 
Ch.  313;  16  L.  T.  436  ;  15  W.  R.  323. 

d.  Allowanoes  and  Exemptions. 

Beal  Property — Income  Tax  and  Expenses.] — 

In  calculating  the  value  of  an  assessment,  the 
commissioners  are  not  to  allow  deductions  on 
account  of  income  tax  upon  real  property,  or  on 
stock  the  produce  of  real  property,  nor  for  the 
costs  of  collecting  rents  of  real  property  during 
a  temporary  absence  of  the  own«r  abroad.  Elwes^ 
In  re,  3  H.  &  N.  719  ;  28  L.  J.,  Ex.  46  ;  4  Jur., 
N.  S.  1153  ;  S,  P.,  Att.-Gen.  v.  Lorton  (^Lord^, 
5L.  T.  122;11  Ir.  C.  L.  R.  429. 

Bent-Charge  Payable  by  Son  Tenant  in  Tail.] 
— In  1803  estates  were  settled  to  the  use  of  P. 
for  life,  with  remainder  to  his  first  son  in  tail 
male.  In  May,  1826,  P.  and  his  first  son  suffered 
a  recovery,  and  conveyed  the  estates  to  the  use 
of  P.  for  life,  with  remainder  to  the  use  that  the 
wife  of  P.,  in  case  she  should  survive  him,  should 
yearly  receive,  during  her  life,  a  rent  of  1,000Z., 
with  remainder  to  such  uses  and  subject  to  such 
charges  as  P.  and  his  son  should  appoint,  and  in 
default  of  appointment  to  the  use  of  the  son  for 
life,  with  remainder  to  his  first  and  other  sons  in 
tail  male.  In  December,  1826,  P.  and  his  son. 
in  execution  of  the  power,  appointed  the  estates 
to  such  uses,  and  subject  to  such  charges,  as  they 
during  their  joint  lives  should  appoint ;  and  in 
default  of  appointment  to  the  son  for  life,  with 
remainder  over.  Subsequently  P.  and  his  son, 
in  exercise  of  the  power,  mortgaged  the  estates 
for  money  lent  to  them,  and  for  the  repayment 
of  which  they  jointly  and  severally  covenanted. 
They  also  mortgaged  the  estate  for  a  debt  due 
from  P.,  and  for  the  repayment  of  which  he 
alone  covenanted.  They  also  charged  the  estates 
with  an  annuity  for  the  grandson  of  P.,  during 
his  life  and  the  life  of  P.  and  his  son,  or  the  sur- 
vivor : — Held,  first,  that  on  the  death  of  P.  his 
son  was  entitled,  on  estimating  the  value  of  his 
succession,  to  an  allowance  in  respect  of  the 
rent-charge  during  the  life  of  the  wife  of  P., 
inasmuch  as  she  was  chargeable  with  duty  in 
respect  of  it.  Peyton,  In.  re,  7  H.  &  N.  266  ;  31 
L.  J.,  Ex.  60  ;  7  Jur.,  N.  S.  921  ;  6  L.  T.  313  ;  9 
W.  R.  838. 

Held,  secondly,  that  the  annuity  to  the  grand- 
son of  P.,  and  the  mortgage  debts,  were  incum- 
brances on  the  succession  created  by  the  son,  and 
not  made  in  execution  of  a  prior  special  power 
of  appointment  within  s.  34,  and  consequently 
the  son  was  not  entitled  to  any  allowance  in 
respect  of  either  of  them.    Ih, 

Jointress.] — By  a  marriage  settlement 


made  in  1822,  B.  and  A.  (father  and  son),  in 
pursuance  of  a  joint  power  of  appointment  in 
them  vested,  limited  two  rent-charges  to  the  wife 
of  C,  if  she  survived  her  husband  (which  event 
happened)  ;  and  it  was  provided  that  the  rent- 
charges  should  be  in  lieu  of  dower,  thirds,  and 
freebench,  and  should  be  payable  without  any 
deduction  or  abatement  whatsoever  on  account 
or  in  respect  of  any  taxes,  charges,  impositions, 
or  assessments  already  imposed  or  charged,  or  to 
be  thereafter  imposed   or  charged,   upon   the 


hereditaments  or  ujwn  the  jointure ;  and  for 
the  purpose  of  better  securing  the  same,  here- 
ditaments were  demised  for  a  term  of  years, 
upon  trust,  in  case  the  rent-charge  should  fall 
into  arrear,  to  raise  and  pay  the  same,  with  all 
costs,  charges  and  expenses  which  should  be 
sustained  by  reason  of  the  nonpayment  thereof, 
or  otherwise  in  relation  thereto.  The  husband 
died  in  1866  : — Held,  that  succession  duty  was 
payable  by  the  jointress  in  respect  of  the  rent- 
charge.  Flayer  v.  Banket,  33  L.  J.,  Ch.  1  ;  9 
Jur.,  N.  S.  1255  ;  9  L.  T.  363  ;  12  W.  R.  28. 

Held,  also,  that  the  jointress  was  entitled  to 
have  her  rent-charge  free  of  the  duty,  and  that 
the  same  was,  therd^ore,  a  charge  upon  the  estate. 
lb. 

Trusts  to  Expend  Money  on  Land.] — ^When 
lands  are  left  to  trustees,  to  expend  certain  sums 
in  keeping  the  land  in  a  proper  state,  with 
salaries  to  servants,  &c.,  and  the  residue  to  a 
beneficial  devisee,  the  succession  duty,  whether 
paid  by  the  trustees  or  the  beneficial  devisee, 
cannot  be  paid  with  an  allowance  for  these  out- 
goings. Gncley  (Earl),  In  re.  1  L.  R.,  Ex.  288  ; 
3,")  L.  J.,  Ex.  177  ;  12  Jur.,  N.  S.  607  ;  14  L.  T. 
663  ;  14  W.  R.  836  ;  4  H.  &  C.  476. 

Though  a  fund  bequeathed  to  trustees  to  be 
laid  out  in  land,  but  not  actually  so  laid  out, 
may  be  treated  by  the  Court  of  Chancery  as 
land  for  some  purposes,  the  fund  is  not,  while 
the  trusts  of  the  will  remain  undischarged,  to  be 
so  treated  for  the  purposes  of  the  succession 
duty.  De  Lancey  v.  Cammi^sioners  of  Inland 
Jicvenve,  5  L.  R.,  Ex.  102  ;  39  L.  J.,  Ex.  76  ;  22 
L.  T.  239  ;  18  W.  R.  468— Ex.  Ch. 

Annuity  Charged  on  Land.]— If  a  tenant  for 
life,  and  his  son,  the  first  tenant  in  tail  under  a 
will  or  a  previous  settlement,  re-settle  the 
estate,  and  by  such  re-settlement  an-  annuity, 
charged  upon  the  estate,  is  given  to  the  son 
during  his  father's  life,  and  the  father  dies  and 
the  son  succeeds  to  the  estate  on  which  the 
annuity  is  charged,  there  must  be,  in  calculating 
the  succession  duty  under  the  Succession  Duties 
Act,  s.  38,  an  allowance  made  to  the  son  in  re- 
spect of  the  amount  of  the  annuity.  Chnt- 
missioners  of  Inland  Berenw!  v.  Harrison,  7 
L.  R.,  H.  L.  1 ;  43  L.  J.,  Ex.  138  ;  30  L.  T.  274  ; 
22  W.  R.  559.    Aflirming  26  L.  T.  73. 

Whether  the  re-settlement  was  made  before 
or  after  the  Succession  Duties  Act  came  into 
operation  makes  no  difference.    lb. 

Annuity  Lost  by  Suceession.] — ^Entailed  es- 
tates were  by  a  disentailing  deed  conveyed  to 
such  uses  as  a  father,  tenant  for  life,  and  his  son, 
tenant  in  tail,  should  jointly  appoint.  By  in- 
denture of  even  date  made  between  the  father, 
the  son,  the  son's  intended  wife  and  trustees,  the 
father  and  son,  under  the  powers  of  the  disen- 
tailing deed,  conveyed  the  estates  to  trustees,  by 
way  of  mortgage,  to  secure  20,000^.,  and  the 
father  covenanted  with  the  trustees  that  he 
would,  so  long  during  his  life  as  the  20,00(W. 
should  remain  due  to  the  trustees,  pay  them  in- 
terest on  the  same,  or  so  much  thereof  as,  for  the 
time  being,  should  remain  due,  at  three  per 
centk  per  annum.  And  it  was  declared  that  the 
trustees  should  stand  possessed  of  the  20,000Z., 
and  the  interest  thereon,  on  the  trusts  of  the 
marriage  settlement  of  the  son,  namely,  on  trust 
for  him  for  life,  with  the  usual  trusts  over  for 


649 


KEVENUE— Trtores  and  DiUies. 


650 


wife  and  children.  The  marriage  took  place, 
and  the  son  received,  under  the  mortgage  and 
settlement  deeds,  the  yearly  sum  of  600/.  (heing 
interest,  at  three  per  cent,  on  the  20,000Z.), 
until  the  death  of  his  father.  The  son  then 
sncceeded  to  the  estates,  and  the  annuity  ceased  : 
— Held,  that  the  annuity  was  other  property, 
which  the  successor,  on  taking  the  succession, 
was  bound  to  relinquish  or  was  deprived  of,  and 
in  respect  of  which  he  was  entitled  to  an  allow- 
ance under  the  Succession  Daty  Act,  1853,  s.  38. 
2>  Marehant  v.  Commiuionera  of  Inland  Re- 
renue,  1  Ex.  D.  185  ;  45  L.  J.,  Ex.  247  ;  34  L.  T. 
152 ;  24  W.  R.  853— G.  A.  Affirming  10  L.  R., 
Ex.  292  ;  44  L.  J.,  Ex.  216  ;  33  L.  T.  50. 

A.,  by  settlement  on  the  marriage  of  his 
daughter  with  B.,  covenanted  to  pay  them  500Z. 
a  year  during  their  lives,  provided  that  if  B.,  by 
reason  of  the  death  of  his  brother  without  issue, 
should  come  into  possession  of  certain  estates, 
the  covenant  should  cease,  determine,  and  be 
void.  In  1853,  B.'s  brother  died  without  issue, 
and  B.  came  into  possession  of  the  estates : — 
Held,  that  in  assessing  the  duty  chargeable,  B. 
was  entitled  to  an  allowance  in  respect  of  the 
loss  of  the  annuity.  Mtcklethwait^  In  re,  11 
Ex.  452  ;  25  L.  J.,  Ex.  19. 

In  1796,  a  testator  deyised  freehold  estates  to 
his  oousin  N.,  for  life,  with  remainder  to  R.  N., 
eldest  son  of  N.,  for  life,  with  remainder  to  the 
first  and  other  sons  of  R.  N.  in  tail  male.  In 
1841,  R.  N.  (being  tenant  for  life  in  possession), 
and  his  son  (being  tenant  in  tail  in  remainder), 
executed  a  disentailing  deed,  whereby  they 
limited  the  estates,  subject  and  without  pre- 
judice to  the  life  estate  of  R.  N.,  to  such  uses  as 
he  and  his  son  should  appoint,  and  in  default  of 
such  appointment,  to  such  uses  as  the  son,  in 
case  he  survived  him,  should  appoint,  and  in 
default  to  him  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male.  In  1850,  R.  N. 
and  the  son  executed  a  joint  appointment,  where- 
by they  limited  the  estate  to  such  uses  as  R.  N. 
and  his  son  should  appoint,  and  in  default 
thereof  (subject  to  a  rent-charge  to  the  son  of 
1,200/.  a  year),  to  the  use  of  R.  N.  for  life,  with 
remainder  to  the  son  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male.  R.  N.  died 
in  1858  : — ^Held,  that  his  son  was  entitled  to  an 
allowance  in  respect  of  the  1,200Z.  a  year,  which 
ceased  on  the  death  of  R.  N.  Braybrooke  (Lord) 
▼.  Att.'Gen,,  9  H.  L.  Gas.  150 ;  31  L.  J.,  Ex. 
177  ;  7  Jur.,  N.  S.  741  ;  4  L.  T.  218  ;  9  W.  R.  601. 

When  Legacy  Bnty  Paid  on  Fnrehase-Money.] 
— ^A  person  devised  real  estate  to  trustees  by  sale 
or  mortgage  to  raise  a  certain  sum  of  money, 
and  subject  thereto  for  his  son.  The  trustees 
sold  the  estate  by  auction  in  lots,  and  L.  became 
the  purchaser  of  two  of  the  lots.  Pending  the 
investigation  of  the  title,  the  required  sum  was 
received  out  of  the  purchase-money  of  the  other 
lots.  The  commissioners  having  charged  and 
lecelTed  legacy  duty  in  respect  of  the  purchase- 
money  of  the  lots  sold  to  L. : — ^Held,  that  the 
lots  were  protected  by  s.  18  from  any  charge  for 
succession  duty.  ffotoe  (Earl)  v.  Lichfield 
(Earl),  2  L.  R.,  Ch.  155  ;  36  L.  J.,  Gh.  313  ;  16 
L.  T.  436  ;  15  W.  R.  323. 

The  payment  of  legacy  duty  under  36  Geo.  3, 
o.  52,  8. 18,  did  not  exempt  the  appointees  from 
SQCcession  duty,  since  their  succession  did  not 
oome  within  the  exemption  granted  by  s.  18  of 
the  Succession  Duty  Act,  1853,  to  persons  already 


charged  vnth  legacy  duty  "in  respect  of  the 
same  acquisition  of  the  same  property."  Att.' 
Gen,  V.  Mitchell,  6  Q.  B.  D.  548  ;  60  L.  J.,  Q.  B. 
406  ;  44  L.  T.  580 ;  29  W.  R.  683  ;  45  J.  P.  618. 

The  exemption  in  the  16  &  17  Vict.  c.  51  (Suc- 
cession duty  Act),  s.  18,  which  enacts,  that  no 
duty  shall  be  payable  "  by  any  person  in  respect 
of  a  succession  who,  if  the  same  were  a  legacy 
bequeathed  to  him  by  the  predecessor,  would  be 
exempted  from  the  payment  of  duty  in  respect 
thereof  under  the  Legacy  Duty  Acts,"  applies 
only  to  exemptions  expressly  provided  tor  by 
those  acts.  Att.^Gen  v.  Fitzjohn,  2  H.  &  N.  465  ; 
27  L.  J.,  Ex.  79. 

H.,  who  died  in  1803,  bequeathed  a  sum  in 
trust  for  his  daughter  A.  for  life,  and  after  her 
death  in  trust  for  her  children.  A.  died  after 
the  19th  of  May,  1853,  when  the  Succession 
Duty  Act  (which  includes  every  past  or  future 
disposition  of  property)  came  into  operation  : — 
— Held,  that  although  by  reason  of  the  testator's 
death  before  the  passing,  in  1805,  of  the  45  Oeo.  3, 
c.  28,  which  first  imposed  a  duty  on  legacies  by 
parents  to  children,  or  descendants  of  children 
no  duty  would  have  been  payable  on  the  bequest 
as  a  legacy,  it  was  not  exempted  from  duty 
within  the  meaning  of  the  provision  of  s.  18  of 
the  Succession  Duty  Act ;  the  exemption  there, 
if  applicable  at  all,  applying  to  express  ex- 
emptions in  the  Legacy  Duty  Acts  in  favour 
of  gifts  to  husbands  and  wives,  to  the  royal 
family,  and  to  certain  charities.    Ih, 

Duty  Paid  on  Letters  of  Administration.] — 

A.  died  intestate  and  without  having  been 
married.  He  was  entitled  to  an  interest  in  re- 
version expectant  on  his  father's  death,  in  a 
settled  fund.  The  father,  to  whom  letters  of 
administration  of  A.'s  estate  were  granted,  paid 
3  per  cent,  administration  duty  under  s.  27  of 
the  Gustoms  and  Inland  Revenue  Act,  1881, 
upon  the  estimated  value  of  A.'s  estate,  including 
the  above  reversionary  interest : — Held,  that  the 
father  was  exempted  by  s.  41  of  the  same  act 
from  paying  duty  at  \h  per  cent,  in  respect  of 
A.'s  succession  to  his  father,  under  s.  10  of  the 
Succession  Duty  Act,  1853.  Haygarth's  Tnats, 
In  re,  22  Ch.  D.  545  ;  52  L.  J.,  Ch.  416  ;  48  L.  T. 
24  ;  31  W.  R.  316. 

e.  Mode  of  Valuins:  Property. 

When  Interest  of  SaeeoBsor  Aeemes.] — ^The 
value  of  property  for  the  purposes  of  the  succes- 
sion duty  is  to  be  ascertamed  at  the  time  when 
the  interest  of  the  successor  accrues.  If  the 
property  has  then  no  saleable  value,  nor  any 
actual  or  potential  annual  value,  it  is  not  capable 
of  being  assessed.  Neither  possible  increase  nor 
diminution  in  the  value  of  the  property  after  the 
succession  accrued  is  dealt  with  by  the  act.  Att,' 
Gen.  V.  Sefton  (Earl),  11  H.  L.  Gas.  267 ;  12 
L.  T.  242.  Affirming  S,  C,  in  Ex.,  2  H.  &  C.  362  ; 
32  L.  J.,  Ex.  230 ;  9  Jur.,  N.  S.  1296  ;  8  L.  T.  794. 

A  person  succeeded  to  land  in  the  neighbour- 
hood of  a  large  town,  which  land  was  not  at 
that  time  capable  of  being  let  or  sold,  though 
soon  afterwards  it  acquired  a  high  value  as  build- 
ing land : — Held,  that  the  value  of  the  succession 
was  to  be  calculated  as  at  the  devolution  of  the 
succession,  and  not  as  to  the  prospective  or  future 
condition  of  the  land.    1  b. 

Semble,  that  if  the  land  at  the  time  of  succes- 
sion  is  incapable,  in  its  existing  state,  of  yielding 
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any  annual  income,  yet,  if  it  is  saleable,  then 
such  property  has  an  annual  value,  namely,  a 
value  equal  to  3Z.  per  cent,  on  the  saleable  value 
at  the  time  of  succession.    Ib» 


f.  Payment. 

Imtalmenti  —  Continuing      Charge.]  —  The 

power  of  a  tenant  in  tall  in  possession  to 
enlaige  his  estate,  so  that  he  shall  become  com- 
petent to  dispose  by  will  of  a  continuing  interest 
in  the  entailQd  property,  is  incident  to  the  estate 
which  such  tenant  takes  under  the  instrument 
creating  the  entail ;  and  if  he  exercises  the 
power,  he  must  be  treated  for  the  purpose  of 
succession  duty  as  if  he  had  succeeded  to  such 
enlarged  estate  ;  and  any  instalments  of  succes- 
sion duty  that  may  be  unpaid  at  his  decease  will 
become  a  continuing  charge  on  the  property  in 
the  hands  of  his  successor  or  other  owner  for  the 
time  being.  Lilford  (^Lord)  v.  Att.-  Gen.,  2  L.  R., 
H.  L.  Caa.  63  ;  36  L.  J.,  Ex.  116  ;  16  L.  T.  184  ; 

16  W.  R.  695. 

16  &  17  Vict.  c.  57,  s.  21,  by  which  instalments, 
not  become  due  at  the  death  of  a  successor,  cease  to 
be  payable,  "  except  in  the  case  of  a  successor  who 
shall  have  been  competent  to  dispose,  by  will,  of 
a  continuing  interest,"  refers  to  the  quantity  of 
interest,  and  not  to  the  personal  capacity  of  the 
individual.  Att-Gen.  v.  HalleU,  2  H.  &  N.  368 ; 
27  L.  J.,  Ex.  89. 

A  person,  therefore,  becoming  entitled  to  the 
disposable  interest  of  a  succcessor,  who.  being  in- 
sane or  a  feme  covert,  dies  intestate  before  all  or 
any  of  the  instalments  of  succession  are  payable, 
is  liable  to  the  payment  of  such  instalments. 
Ih, 

ByBevertioner— -Bight  to  Bepayment.] — ^Vhen 
a  person  absolutely  entitled  to  a  reversionary 
interest  in  personalty  settled  it  on  the  usual 
trusts  of  a  marriage  settlement,  and,  on  the  re- 
version falling  in,  paid  the  whole  of  the  succes- 
sion duty,  which  had  become  payable  thereon, 
out  of  his  own  moneys  : — Held,  that,  having  re- 
gard to  s.  32  of  the  Succession  Duty  Act  (16  & 

17  Vict.  c.  51),  he  was  entitled  to  be  recouped 
out  of  the  corpus  of  the  settled  fund.  Cuddtm 
V.  Cuddon,  4  Ch.  D.  583  ;  46  L.  J.,  Ch.  257  :  26 
W.  R.  341. 

Proof  of  Payment.] — A  certificate  from  the 
Inland  Revenue  Office,  that  the  duty  is  paid  in 
respect  of  the  land  contracted  to  be  sold,  dis- 
charges a  purchaser,  and  no  particular  form  of 
certificate  can  be  requiredby  a  purchaser.  Hotct 
nSarV)  V.  Lichfield  {Earl),  36  Beav.  370  ;  1 
L.  R.,  Bq.  641  ;  14  W.  R.  468.  Affirmed,  2  L.  R., 
Ch.  155 ;  36  L.  J.,  Ch.  813 ;  16  L.  T.  436  ;  15 
W.  R,  323. 

6.  Legacy  Duty. 

a.  laterests  and  Property  Liable. 

i.  In  General, 

Hatnre  of  Instnunent.] — ^An  instrument  vest- 
ing property  in  trustees  for  the  benefit  of  the 
grantor  for  his  life,  and  after  his  decease  for  the 
l)enefit  of  other  persons,  with  a  power  of  revoca- 
tion, is  not  testamentary,  and  consequently  not 
liable  to  the  payment  of  legacy  duty.  Tompson 
V.  BrawTUf,  3  Mylne  &  K.  32. 

So  where  three  sisters,  in  Scotland,  executed 


an  inslrument  by  which  they  assigned  all  their 
present  and  future  property  to  and  in  favour  of 
each  other,  and  the  heirs  and  the  assigns  of  the 
survivor  of  them : — Held,  that,  on  the  death  of  one 
of  them,  legacy  duty  was  not  payable  upon  the 
property  so  assigned,  the  instrument  not  being 
testamentary,  but  a  gift  inter  vivos.  Brown  v. 
Advocate- General y  1  Macq.  H.  L.  Cas.  79. 

Period  of  Impofition  and  Charge— Within  48 
Geo.  3,  0.  149.J — ^A  legacy,  bequeathed  by  will 
of  a  person  dying  in  1771,  of  a  sum  of  money  to 
an  executor  to  pay  the  interest  thereon  to  the 
testator's  natural  child  for  his  life,  and,  on  his 
death,  to  pay  over  the  principal  to  his  children, 
the  interest  of  which  had  accordingly  been  regu- 
larly paid  to  the  legatee  for  life  up  to  his  deaths 
which  happened  in  1812,  his  two  sons  (his  only 
children)  having  died  long  before  that  time,  and 
previously  disposed  of  their  interest  in  the  be- 
quest, is  within  48  Geo.  3,  c.  149,  schedule  3,  as 
being  a  legacy  given  by  will  of  a  person  dying 
before  the  6th  April,  1805,  and  not  paid,  retained^ 
satisfied,  or  discharged,  till  after  the  10th  Oc- 
tober, 1808,  and  consequently  liable  (as  to  the 
interest  taken  by  the  representatives  of  the 
children)  to  the  duty  of  8Z.  per  cent,  imposed 
by  that  statute  on  such  legacies  when  given 
for  the  benefit  of  strangers  in  blood  to  the  tes- 
tator. Att,'Gen,  v.  Manners  (^Lady),  1  Price, 
411. 


Within  65  Geo.  3,  c.  184.]— S.  M.  devised 


all  his  real  estate,  except  his  mortgages  in  fee, 
mito  V.  and  J.  M.,  their  neirs  and  assigns,  upon 
certain  uses,  viz.  to  the  use  of  W.  M.  and  his 
assigns  for  life,  with  remainder  in  tail  to  his 
issue,  with  divers  remainders  over.  The  testator 
devised  all  the  residue  of  his  personal  estate  as 
also  all  such  real  estates  as  he  was  seised  of  as 
mortgagee  in  fee,  unto  V.  and  W.  M.,  their  heirs, 
executors,  &c.,  to  convert  the  whole  of  the  resi- 
due into  money,  and  to  lay  out  and  invest  the 
same  in  the  purchase  of  real  estate,  to  be  con- 
veyed to  V.  and  J.  M.  (the  trustees  of  his  real 
estates),  their  heirs,  &c.,  upon  the  same  uses  as 
his  real  estates.  And  the  testator  declared,  that, 
until  such  purchaefes,  his  executors  should  place 
out  or  continue  all  the  residue  at  interest,  in  the 
names  of  his  executors,  on  mortgage  of  real 
estates,  or  in  the  public  funds ;  the  interest  of 
which  latter  was  to  be  paid  to  the  persons  to 
whom  the  rents  of  the  real  estate  therewith  to 
be  purchased  would  belong  by  virtue  of  his  wilL 
The  testator  appointed  V.  and  W.  M.  his  execu- 
tors, and  died  in  1791,  when  they  took  upon 
themselves  the  execution  of  the  will.  The  residue 
amounted  to  14,000Z.,  and  was  invested  in  mort- 
gage in  the  names  of  the  executors,  before  1796, 
and  before  36  Geo,  3,  c.  52  ;  after  which  V. 
died;  and  W.  M.,  who  enjoyed  the  interest 
during  his  lifetime,  became  the  surviving  execu- 
tor. W.  M.  died  without  issue  in  1825.  The 
money  was  never  applied  in  the  purchase  of  real 
estate  ;  and  W.  H.  and  G.  R.,  the  executors 
named  in  the  will  of  W.  M.,  on  the  26th  January, 
1832,  paid  the  residue  of  the  personal  estate  of 
S.  M.  (the  original  testator)  to  J.  M.,  he  being 
the  person  entitled  to  it  under  S.  M.*s  will : — 
Held,  that  this  was  a  legacy  given  by  the  will  of 
a  person  dying  before  the  5th  April,  1805,  and 
paid,  satisfied,  or  discharged,  after  the  31st  day 
of  August,  1815,  within  55  Geo.  3,  c.  184,  and 
was  liable  to  the  payment  of  the  legacy  duty 
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under  that  act.  Att.-Gen,  v.  UancoeJt,  2  M.  & 
W.  563 ;  M.  &  H.  159. 

A.,  who  died  in  1794,  bequeathed  a  legacy  in 
consolidated  stock  to  executors  to  pay  the  interest 
to  B.  for  life ;  remainder,  after  B.'s  decease,  to 
the  sorviying  children  of  B.  on  their  attaining 
twenty-one ;  remainder,  if  no  surviving  children, 
to  the  appointment  of  B. ;  remainder  in  default 
of  appointment  to  B.'s  next  of  kin.  Upon  A.'s 
deatn  the  executois  transferred  the  legacies  into 
their  own  names  from  that  of  the  testator,  paid 
his  debts,  and  accounted  for  the  residuary  estate 
to  the  residuaiy  legatee ;  the  dividends  were 
regularly  paid  by  the  executors  to  B.  until  1826, 
when  she  died,  leaving  three  children  : — Held, 
that  the  transfer  did  not  amount  to  a  payment, 
delivery,  retainer,  satisfaction  or  discharge  of 
the  legacy  before  the  Slst  August,  1815,  and 
was  therefore  liable  to  the  duty  under  55  Geo. 
3,  c.  184.    Att.'Gen,  v.  Wood,  2  Y.  &  J.  290. 

A.  having,  by  way  of  provision  under  a  marriage 
settlement,  executed  a  bond  to  the  trustees  of  the 
settlement,  for  securing  16,000/.  after  his  death, 
for  C.  and  his  wife,  and  then,  subject  to  trusts  in 
favour  of  their  issue,  for  A.  absolutely,  A.  be- 
queathed the  16,000/.,  in  case  it  reverted  into  the 
residue  of  his  estate  at  any  time,  in  trust  as  to 
14,000/.  for  D.  Upon  A.'8  death  in  1794,  a 
chancery  suit  was  instituted  for  carrying  his  will 
into  effect ;  and  the  master  having  reported  that 
the  16,000/.  was  a  specialty  debt  due  from  A.'s 
estate  to  the  trustees  of  the  settlement,  stock 
(paid  into  court  by  A.'s  executors)  to  the  value 
of  16>000/.  was,  in  1807,  under  an  order  of  court, 
traofiferred  to  the  account  of  C.  in  the  cause.  C. 
died  without  issue  between  the  date  of  the  order 
and  the  transfer,  and  the  dividends  of  the  stock 
were  paid  to  his  widow  until  her  death  in  1848, 
when,  upon  the  petition  of  D.,  the  court  ordered 
the  stock  to  be  sold,  and  the  14,000/.  to  be  paid  to 
him : — Held,  that  the  legacy  was  paid,  delivered, 
retained,  satisfied,  or  discharged  before  the  Slst 
of  August,  1815,  within  the  55  Geo.  3,  c.  184, 
Sched.  iii.,  Part  Third,  and  therefore  that  no 
l^acy  duty  was  payable  on  the  actual  receipt 
of  the  14,000/.  by  D.  in  1848.  AtU-Gen,  v. 
Loicombej  5  H.  &  N.  564 ;  29  L.  J.,  Ex.  305. 

Withia  8  ft  9  Vict.  c.  76.]— A.,  by  deed 

dated  in  1802,  conveyed  lands  to  trustees,  to  the 
nse  of  himself  for  life,  remainder  to  B.,  his  son, 
for  life,  remainder  to  the  defendant,  his  grand- 
son, for  life,  with  remainders  over.  The  deed 
provided  that  it  should  be  lawful  for  the  defen- 
dant and  the  survivor  of  A.  and  B.  to  declare 
any  new  uses  of  the  lands.  A.  died  in  June, 
1822,  and,  by  indenture  of  appointment  of 
October,  1822,  B.  and  the  defendant  declared 
that  it  should  be  lawful  for  B.,  by  deed  or  will, 
to  charge  the  lands  with  the  payment  of  any 
som  not  exceeding  47,000/.  In  1823,  B.,  by  his 
will,  charged  the  lands  with  payment  to  his 
executors  of  47,000/.,  to  be  applied  in  payment 
of  his  debts,  and  the  residue  in  trust  for  the  de- 
fendant B.  died  in  1842,  and,  in  1847,  his 
executois  raised  11,259/.  11«.  8^.,  part  of  the 
47,000/.,  and  paid  it  to  the  defendant,  the  debts 
having  been  previously  paid : — Held,  that  this 
was  a  gift  by  will,  within  the  8  &  9  Vict.  c.  76, 
although  it  operated  originally  by  virtue  of  a 
power,  and  that  legacy  duty  was  chargeable  on 
the  11,259/.  \l8,  8</.,  it  not  having  been  paid  to 
the  defendant  until  after  that  act  came  into 
operation,  notwithstanding   the   testator  died 


before.    Atf.-Oen.  v.  Ifert/ord  (Marqtris),  3  Ex. 
670  ;  18  L.  J.,  Ex.  332. 

Tnist  Fund — Life  Estate.]— Where  there  is  a 
devise  to  A.  for  life  of  the  rents  and  profits  of 
a  real  estate,  and  the  interest  and  dividends  of 
personal  property,  and,  after  his  death,  the 
whole  estates,  both  real  and  personal,  to  be 
divided  between  B.  and  C. ;  the  executors  and 
trustees  are  bound  to  pay  to  A.  the  annual  pro- 
duce of  the  personal  as  well  as  real  property  (es- 
pecially if  the  personal  property  is  money  in  the 
funds),  without  requiring  a  receipt  stamped  as 
for  a  legacy,  such  annual  payment  not  being 
subject  to  the  tax  imposed  on  legacies.  Green 
V.  Oro/ty  2  H.  Bl.  30. 


Adyanee  for  Maintenance.] — A  testator 


devised  real  estateS  to  the  use  of  trustees  for  a 
term  of  500  years,  to  commence  from  his  decease, 
and  subject  thereto  and  the  trusts  thereof  to  A. 
and  B.,  their  heirs  and  assigns,  during  the  life 
of  C,  an  infant,  to  preserve  contingent  remain- 
ders, and  after  the  decease  of  C,  to  the  use  of 
the  first  and  other  sons  of  C.  in  tail,  with  remainder 
over.  The  testator  declared,  that  the  trustees 
of  the  term  should  until  C.  attained  twenty-one 
or  was  married,  in  aid  of  another  fund  provided 
by  the  will  for  the  same  purpose,  apply  so  much 
of  the  rents  and  profits  not  exceeding  in  the 
whole  in  any  one  year,  including  other  pay- 
ments thereby  directed,  2,000/.,  as  they  in  their 
discretion  should  think  fit,  in  maintaining  and 
educating  C,  and  should  invest  and  accumulate 
the  residue  of  the  rents  and  profits  for  the  abso- 
lute benefit  of  C,  in  case  she  attained  twenty- 
one  or  was  married ;  but  if  she  should  die  under 
twenty-one  and  unmarried,  the  accumulated 
fund  was  to  go  over  for  the  benefit  of  the  parties 
to  whom  the  real  estates  were  in  the  same  event 
limited  : — Held,  that  legacy  duty  was  not  pay- 
able upon  such  portion  of  the  rents  and  profits 
as  had  been  applied  for  the  maintenance  of  C. 
in  each  year  during  her  minority  until  the  time 
of  her  marriage.  Shirley  v.  Fei^rcr*  (^EfLrl\  1 
Ph.  167  ;  12  L.  J.,  Ch.  Ill ;  6  Jur.  1047. 

Beneflciaries  not  ascertained.] — A  testa- 


trix gave  to  trustees  such  a  sum  of  money,  as 
that  the  annual  produce  thereof,  when  invested 
in  the  funds,  would  produce  the  clear  yearly  sum 
of  500/.,  and  she  declared  trusts  of  the  fund  for 
some  of  her  relations  and  other  persons  in  succes- 
sion, some  of  them  not  being  ascertained  at  her 
death  : — Held,  that  the  fund  was  not  exempted 
from  legacy  duty.   Sariders  v.  Kiddelly  7  Sim.  536. 

SncceBsion   or   Legacy   Dnty.] — By   a 


marriage  settlement  after  trusts  for  the  husband 
and  wife  for  life  and  trusts  for  the  children 
(which  failed  by  reason  of  there  being  no  issue), 
personal  property  was  settled  in  trust  for  the 
persons  who  would,  at  the  death  of  the  wife, 
have  been  entitled  to  her  personal  estate  under 
the  Statute  of  Distributions,  in  case  she  had  died 
unmarried  and  intestate.  The  wife  died  in  1831, 
and  her  mother  became  entitled  under  the  trust 
as  her  next  of  kin.  She  died  in  1832,  having 
left  the  property  by  will  to  executors  in  trust  for 
certain  legatees.  In  1868  the  husband  died,  and 
the  bequests  fell  into  possession : — Held,  that 
the  crown  was  entitled  to  legacy  duty  only. 
AtL'G&ft.  V.  LiUledale,  5  L.  R.,  H.  L.  290 ;  40 
L.  J.,  Ex.  241 ;  24  L.  T.  921  ;  20  W.  R.  473. 
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A.  by  his  will  gave  to  trnstees  10,000Z.  upon 
trust  for  B.,  then  the  wife  of  C,  and  after  her 
death  upon  trust  for  all  her  children  who  should 
attain  twenty-one.  B.  had  seven  children  who 
attained  that  age,  two  of  whom,  D.  and  E.,  died 
in  the  lifetime  of  their  parents,  intestate,  where- 
by their  father,  C,  became  their  next  of  kin, 
and  entitled  beneficially  to  the  one  seventh 
share  of  the  legacy  of  10,000/.  expectant  upon 
the  death  of  their  mother,  B.  Their  father,  C, 
never  took  out  letters  of  administration,  but 
himself  died  in  the  lifetime  of  his  wife,  B.,  and 
by  his  will,  his  surviving  children  became  en- 
titled to  his  residuary  personal  estate  upon  which 
the  sum  of  448/.  10«.  id.  was  paid,  being  at  the 
rate  of  1/.  per  cent.,  and  was  paid  in  respect  of 
the  beneficial  acquisition  of  his  surviving  children 
of  his  residuary  personal  estate,  and  which  in- 
cluded the  reversionary  value' of  the  two  seventh 
parts  of  the  legacy  of  10,000/.  to  which  he  was 
entitled  as  next  of  kin  of  his  children  D.  and  E., 
and  in  respect  of  which  two  seventh  parts  no 
legacy  or  succession  duty  had  been  paid  by  C. 
Upon  the  subsequent  death  of  B.,  F.,  who  was 
one  of  the  executors  under  the  will  of  C,  obtained 
letters  of  administration  of  the  estate  and  effects 
of  D.  and  £.,  so  as  to  enable  him  to  receive  and 
give  a  good  discharge  for  their  two  seventh 
shares : — Held,  that  the  Succession  Duty  Act, 
1853,  s.  14  (16  &  17  Vict.  c.  51),  did  not  apply 
to  such  a  case,  and  that  legacy  duty  was  payable 
in  respect  of  the  benefici^  acquisition  by  C.  of 
the  two  seventh  shares  of  D.  and  K.,  as  well  as 
a  similar  duty  in  respect  of  the  transmission  of 
the  same  shai-es  by  the  will  of  C.  Att.-Gen.  v. 
Cleave,  31  L.  T.  86. 

BeyiBe— Power  to  Compel  Sale — Purchase- 
Money.] — H.  left  an  estate  to  his  nieces,  with  a 
power  to  W.  to  compel  them  to  put  him  into 
possession  thereof  on  payment  to  them  of  10,000/. 
W.  having  done  so  : — Held,  that  legacy  duty  was 
payable  on  the  10,000/.  under  45  Geo.  3,  c.  28, 
and  48  Geo.  3,  c.  149.  Att.-Oen.  v.  WyndJiamj  1 
H.  &  C.  563  ;  32  L.  J.,  Ex.  1  ;  8  Jur.,  N.  S.  1182  ; 
7  L.  T.  386  ;  11  W.  R.  185. 

Beqneit— Charge  on  Bealty.] — Under  the  acts 
of  1795  and  1805,  no  legacy  duty  is  payable  on 
the  value  of  personal  estate  given  up  by  one 
legatee  to  another  under  the  doctrine  of  election  ; 
but  where  the  testator  devises  his  own  real  estate 
to  A.,  and  bequeaths  A.*s  personal  estate  to  B., 
the  legacy  duty  is  payable  on  the  value  of  the 
personal  estate  so  charged  on  the  real  estate. 
Laurie  v.  Clvtton,  15  Beav.  131  ;  21  L.  J.,  Ch. 
226  ;  16  Jur.  825. 

*<  Property  whieh  shall  not  be  rednoed  into 
Money."]— By  36  Geo.  3,  c.  52,  s.  6,  legacy  duty 
shall  be  paid  by  the  person  taking  the  burden 
of  the  execution  of  tne  will  upon  delivery  or 
payment  of  the  residue  of  any  personal  estate 
to  the  person  entitled  ;  and,  by  s.  22,  where  the 
residue  shall  consist  of  **  property  which  shall 
not  be  reduced  into  money,"  the  executor  may 
set  a  value  thereon,  and  the  Commissioners  of 
Inland  Revenue  may  accept  duty  upon  that 
value.  Shortly  after  the  aeath  of  a  testatrix 
her  executor  brought  in  to  the  Inland  Revenue 
Office  the  residuary  account  of  her  property,  in 
which  a  value  was  set  upon  certain  pictures  and 
other  personal  property  not  reduced  into  money, 
and  the  commissioners  accepted  duty  upon  that 


value.  Subsequently — ^the  residuary  legatee  and 
the  executor  having  always  intended  that  the 
pictures  should  be  sold  in  the  course  of  the  ad- 
ministration— the  executor  sold  them  for  a  sum 
greatly  in  excess  of  the  value  upon  which  duty 
had  been  paid,  and  accounted  to  the  residuary 
legatee  for  the  proceeds  : — Held,  that  the  pro- 
visions of  s.  22  apply  to  property  which  shall 
not  be  reduced  into  money  during  the  course  of 
the  administration  by  the  executor,  and  not 
merely  to  property  which  shall  not  have  been  re- 
duced into  money  when  the  residuary  account  is 
brought  in  ;  that  the  pictures,  &c.  therefore  did 
not  satisfy  the  description  in  s.  22,  and  that  the 
crown  were  entitled  to  duty  under  s.  6  upon  the 
amount  paid  to  the  legatee.  Attorney' veneral 
V.  Bardier,  11  Q.  B.  D.  16  ;  52  L.  J.,  Q.  B.  329  ; 
48  L.  T.  582  ;  31  W.  R.  499  ;  47  J.  P.  484. 

Forgiyeness  of  a  Bond  Bebt] — ^The  forgive- 
ness of  a  bond  debt  by  will  is  a  legacy,  and  as 
such  is  liable  to  the  payment  of  legacy  duty. 
Att.-Gen,  y.lIolbrookyS  Y.  &  J.  114  ;  12  Price, 
407. 

Marriage  Settlement— Trusts  Inoorporated  into 
WiU.] — P.,  on  the  marriage  of  his  daughter,  J., 
covenanted  to  pay  to  the  trustees  of  the  settle- 
ment then  made,  as  a  provision  for  his  daughter 
on  her  marriage,  2,000/.    The  trusts  were  to  pay 
the  income  to  J.  for  life,  and  after  her  death  to 
her  husband  for  life,  and  after  the  decease  of  the 
survivor  to  the  children,  and  if  there  should  be 
no  child,  then  to  such  person  as  she  should  ap- 
appoint,  and  in  default  of  appointment  then  to 
her  next  of  kin  ;  in  the  same  settlement  he  cove- 
nanted that  his  executors  should  pay  the  further 
sum  of  2,000/.  to  the  trustees,  to  be  held  upon 
the  same  trusts,  within  six  months  after  his  de- 
cease.   On  the  marriage  of  his  daughter  E.,  he 
covenanted  to  pay  to  the  trustees  of  the  settle- 
ment then  made  2,000/.  within  one  month  after 
the  marriage.     The  trusts  of  this  sum  were  to 
pay  the  income  to  the  husband  of  E.  for  his  life, 
and  after  his  death  to  E.  for  her  life,  and  after 
the  death  of  the  survivor  to  the  children,  and  if 
there  should  be  no  child,  then  to  such  persons  as 
E.  should  appoint,  and  in  default  of  appoint- 
ment to  her  next  of  kin.     By  his  will  the  testator 
directed,  "that  the  covenants  on  his  part  con- 
tained in  the  settlement  made  on  the  marriage 
of  his  daughters,   for  the  payment  of  moneys 
and  annuities  for  the   benefit    of   themselves 
and  their  respective  children   and  grandchil- 
dren, as  therein  stated,  should  be  performed," 
and  proceeded    as    follows: — "In  addition   to 
the  property  settled  by  my  daughter  J.'s  mar- 
riage settlement,  I  give  the  further   sum  of 
8,000/.  to  the   trustees,  to  be  held  upon  the 
same    trusts    in  all   respects   for   the   benefit 
of  my  daughter  J.  and  her  children,  as  thereby 
declared  as  to  the  property  thereby  settled ; 
and  in    addition    to    the  property  settled  by 
my  daughter  E.'s  marriage  settlement,  I  give  the 
further  sum  of  8,000/.  to  the  trustees  of  such  set- 
tlement, to  be  held  upon  the  same  trusts  in  all 
respects  for  the  benefit  of  my  daughter  E.,  and 
her  children  and  grandchildren,  as  thereby  de- 
clared as  to  the  property  thereby  settled  f — 
Held,  that  the  words  "  to  be  held  upon  the  same 
trusts  in  all  respects  for  the    benefit   of   my 
daughter,  and  her  children  and  grandchildren,  as 
thereby  declared  as  to  the  property  thereby  set- 
tled," were  to  be  construed  as  words  of  reference, 
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iii<M>rporating  the  trusts  of  the  settlements  in  the 
will ;  that  the  tmsts  for  the  husbands  were  not 
excluded,  and  therefore  that  legacy  duty  was 
payable  upon  that  principle.  Palmer,  In  re,  3 
H.  &  N.  26. 

Tnut  for  Payment  of  Debts.] — A  testatiix, 
after  giving  several  legacies  free  of  duty,  be- 
queathed a  part  of  her  estate  to  trustees,  "  upon 
trust  to  pay  off  all  and  every  debt  and  debts  of 
her  first  husband  that  could  be  legally  and  satis- 
factorily proved  against  him,  as  it  was  her  will 
and  desire  that  the  same  should  be  discharged  :" 
— Held,  that  the  creditors  were  liable  to  the 
duties  payable  on  this  bequest.  Ibster  v.  Ley, 
2  Scott,  438  ;  2  Bing.  N.  0.  269  ;  1  Hodges,  326. 

A  specific  fund  was  bequeathed  for  payment 
of  debts.  A  claim  being  made  in  respect  of  a 
debt  barred  by  the  statute,  the  administrator 
offered  1,150/.  as  the  price  to  be  paid  for  a  re- 
lease of  all  claims.  Legacy  duty  was  claimed 
on  this  account : — Held,  that  it  must  be  borne 
by  the  administrator,  and  not  by  the  creditor. 
Oreville  v.  GreviUe,  27  Beav.  596. 

Bequeet  to  Official  Assigfnee  In  Trust  for  Cre- 
ditors.]— ^A.,  who  had  been  a  bankrupt  in  1822, 
by  his  will,  dated  in  1851,  directed  his  just  debts 
to  be  paid,  in  which  he  included  the  unpaid-in- 
full  debts  proved  in  the  bankruptcy,  and  directed 
his  executors  to  pay  to  the  official  assignee,  in 
trust  to  pay  all  the  cieditors  under  the  bank- 
rupty,  so  much  money  as  would  make  the  divi- 
dend on  the  estate  equal  to  20«.  in  the  pound  : — 
Held,  that  legacy  duty  was  payable  on  the 
amount.  Tum^er  v.  Martin,  7  De  G.,  M.  k  G. 
429  ;  26  L.  J.,  Ch.  216 ;  3  Jur.,  N.  8.  397. 

Bequest  of  Mortgage  Debt — PreYions  Illegal 
Agreement]  —  By  agreement  in  1794,  8,000/. 
stock  was  transferred  by  0.  to  H.,  upon  the 
terms  that  H.  should  repay  the  money  produced 
by  the  sale  of  it,  or  replace  the  stock,  at  the 
option  of  0.,  and  in  the  meantime  pay  interest 
at  the  rate  of  5/.  per  cent. ;  the  loan  was  secured 
by  a  bond,  mortgage,  and  a  deed  of  covenant. 
O.  and  H.  being  dead,  E.  O.  being  the  legatee 
and  heiress,  but  not  the  personal  representotive 
of  O.,  and  J.  H.  being  the  devisee  of  H.,  J.  H. 
applied  to  £.  0.  to  assist  to  raise  money,  which 
E.  O.  agreed  to  do  on  having  a  security  for  the 
replacement  of  the  stock.  E.  0.  accordingly 
aasignfid,  in  1842,  the  bond,  mortgage,  and  deed 
of  covenant  of  1794  to  H.  and  P.,  by  way  of 
mortgage,  to  secure  an  advance  to  J.  H. ;  and  in 
consideration  thereof,  J.  H.,  in  1842,  by  inden- 
ture, conveyed  to  E.  0.  the  premises  comprised 
in  the  original  mortgage,  together  with  other 
lands  by  way  of  mortgage,  with  a  proviso  and 
covenant  to  secure  the  transfer  to  E.  0.  of  8,000/. 
stock.  E.  O.  died,  and  by  will  foigave  the  mort- 
gage debt  of  1842  to  J.  H. :— Held,  that  the 
mortgage  and  covenant  of  1842  were  not  so  con- 
nected with  the  ill^al  agreement  of  1794  as  to 
be  usurious  and  void  ;  and  that  therefore  legacy 
du^  was  payable  on  the  bequest.  Att,-Gen,  v. 
IfoUiHfftovrtJi,  2  H.  &  N.  416. 

Bequest  to  Bzeoutor  on  Tmst — ^Aeoeptanoe 
and  Bequest  by  Legatee — Bisclaimer.] — D.  be- 
queathed to  W.  personal  estate  of  the  value  of 
7,487/.,  upon  trust  for  D.'s  daughter,  the  wife  of 
B.,  during  her  life,  and  providS  she  died  with- 
out issue,  he  bequeathed  the  same  to  B.,  his  heirs 


and  assigns.  B.  bequeathed  the  said  and  all  his 
other  personal  estate  to  S.  and  the  defendant,  upon 
trust  to  pay  debts  and  legacies,  and  as  to  the 
residue.  In  trust  for  such  purposes  as  his  wife 
should  by  her  will  appoint,  and  in  dc^ult  of 
such  appointment,  in  trust  for  her  executors  and 
administrators.  B.  appointed  S.  and  the  defen- 
dant executors  of  his  will,  and  died,  leaving  his 
wife  him  surviving.  After  the  death  of  B.,  his 
wife  appointed  the  defendant  with  two  other 
persons  trustees  of  the  will  of  D.,  in  the  place  of 
W.,  and  all  the  personal  estate  of  D.  was  as- 
signed by  D.  to  them.  The  wife  of  B.  appointed 
the  defendant,  with  the  two  last-mentioned 
persons,  executors  of  her  will,  and  bequeathed 
to  them  the  whole  of  her  personal  property  on 
certain  trusts.  She  died  without  ever  having 
had  issue,  and  more  than  two  years  after  her 
death,  S.  and  the  defendant,  on  being  applied  to 
for  payment  of  legacy  duty  on  the  7,487/.,  by  a 
writing  signed  by  them,  reciting  the  bequest  by 
D.  to  B.,  profess^  to  disclaim  and  renounce  such 
bequest : — Held,  that  it  was  not  competent  for 
the  defendant  to  disclaim  the  bequest,  after  B. 
had  accepted  and  bequeathed  it,  and  that  the 
defendant  was  liable  as  executor  of  B.  to  pay 
a  legacy  duty  of  10/.  per  cent.  Att.-Oen.  v. 
Munhy,  3  H.  &  N.  826. 

Sale  or  Conyersion  of  Estates  direoted  by  Will 
or  Court  of  Chancery.] — Where  a  testator  directs 
a  sale  of  real  estate,  or  it  takes  place  under  a 
power,  legacy  duty  is  payable ;  but  where  pro- 
perty is  sold  under  the  direction  of  the  court, 
legacy  duty  is  not  payable.  Harding  v.  Harding, 
7  Jur.,  N.  S.  906. 

A  testator,  after  giving  certain  legacies,  be- 
queathed to  his  executora  the  residue  of  his 
estate,  real  and  personal,  at  such  times  as  they 
should  think  fit,  to  sell,  convey  or  otherwise  con- 
vert into  money,  the  same  or  any  part  thereof. 
He  also  directed  that  the  residue  of  his  estate 
should  be  invested  as  it  should  be  realized,  and 
should  be  divided  amongst  his  children  in  certain 
specified  shares  and  proportions ;  that  in  case 
any  of  his  daughters  should  marry  under  twenty- 
one,  the  trustees  should  settle  her  fortune  upon 
such  trusts  as  were  specified  in  the  will  of  the 
testator's  father,  with  respect  to  certain  be- 
quests of  personal  property  to  the  testator's 
sisters;  and  he  directed  that  the  trustees 
should  have  full  power  in  making  such  sales,  of 
causing  any  part  of  the  real  or  personal  estate  to 
be  valued  instead  of  being  sold,  and  of  allotting 
such  part  to  any  of  his  children  at  the  amount  of 
the  valuation  as  pai*t  of  his  or  her  proportion  of  his 
residuary  estate,  but  to  be  considered  as  personal 
property.  The  trustees  sold  the  personal  and  a 
large  portion  of  the  real  estate  ;  and  the  residue 
of  the  real  estate  they  caused  to  be  valued,  and 
allotted  the  same  to  the  son  at  the  amount  of 
valuation.  The  proceeds  of  the  estate  which  had 
been  sold  they  divided  amongst  the  daughters, 
according  to  the  respective  shares: — Held,  that 
legacy  duty  was  payable  only  on  the  amount  of 
that  part  of  the  estate  which  had  been  actually 
sold.  Att.'  Gen  v.  Mangles,  5  M.  &  W.  120 ;  2 
H.  &  H.  74  ;  3  Jur.  281. 

A  testator  devised  real  estates  to  trustees,  for 
the  benefit  of  several  parties  for  life,  and  after 
their  deaths  to  be  distributed  amongst  their  chil- 
dren ;  and  the  will  contained  a  power  by  which 
the  testator  directed  that  it  should  be  lawful  for 
the  trustees  to  sell  the  same,  or  part,  &c.,  "  *' 
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shall  appear  most  expedient  to  my  trustee  or 
trustees  for  the  time  being,  towards  the  manage- 
ment of  my  property  and  aiffairs."  Some  portion 
was  sold  shortly  after  the  testator's  death,  be- 
cause, beinff  suitable  for  building,  it  was  advan- 
tageous to  tne  estate  to  sell  it ;  and  the  remainder, 
after  being  subject  to  the  trusts  for  ten  years, 
was  sold  under  an  order  of  a  court  of  equity  : — 
Held,  that  the  money  arising  from  neither  sale 
was  liable  to  legacy  duty,  ^ans.  In  re,  2  C.  M. 
&  R  206  ;  5  Tyr.  660.  See  Att.'Oen,y.  Bammy's 
Trustees,  2  C,  BI.  &  R.  224,  n. 

A  testator  devised  to  trustees  his  real  estates, 
to  raise  a  sufficient  sum  to  pay  debts  and  legacies, 
and  also  to  pay  his  two  daughters  annuities  of 
300Z.  each,  and  he  directed  that,  subject  to  those 
trusts,  the  trustees  should  stand  seised  of  the  real 
estates,  for  his  brother  for  life,  and,  after  his  de- 
cease, for  his  children,  provided  that  it  should  be 
lawful  for  the  trustees,  with  the  consent  of  the 
testator's  brother  during  his  life,  and  after  his 
decease  with  the  consent  of  the  persons  bene- 
ficially entitled,  to  sell  the  whole  or  any  part  of 
the  real  estate,  and  out  of  the  purchase-money 
invest  so  much  as  would  be  sufficient  to  pay  the 
annuities.  The  testator  died,  leaving  his  two 
daughters,  his  brother,  and  seven  chil£-en  of  his 
brother,  surviving.  The  trustees  sold  a  part  of 
the  real  estate,  and  paid  the  debts  and  legacies, 
when  it  was  found  that  the  rents  of  the  residue 
of  the  real  estate  were  not  sufficient  to  pay  the 
annuities,  whereupon  a  bill  in  chancery  was  filed 
by  the  testator's  brother  and  his  children  against 
the  trustees  and  the  testator's  daughter  ;  and,  in 
pursuance  of  an  order  of  the  court,  the  residue,  of 
the  real  estates  was  sold,  and  20,0002.,  part  of  the 
purchase-money,  invested,  and  the  interest  ap- 
plied in  payment  of  the  annuities.  The  daughters 
and  brother  having  afterwards  died,  the  brother's 
children  became  entitled  to  the  20,000Z.,  when 
the  crown  claimed  legacy  duty  on  that  sum  : — 
Held,  that  if  the  Court  of  Chancery  acted  on  its 
general  power  of  ordering  the  sale  of  real  estate 
to  satisfy  charges,  legacy  duty  was  not  payable  ; 
but  if  the  court  acted  on  the  clause  in  the  will, 
and,  in  consequence  of  the  will  containing  that 
clause,  compelled  the  trustees  to  execute  the 
power,  legacy  duty  was  payable,  inasmuch  as,  in 
that  case,  the  sale  of  the  real  estate  was  substan- 
tially by  direction  of  the  testator  himsell  Hob- 
son  V.  Weale,  8  Ex.  368  ;  22  L.  J.,  Ex.  176  ; 
S,  a,  17  Beav.  178. 

A  testator  devised  his  real  estates  to  pay  the 
rents  to  his  brothei-s  and  sister,  and  the  survivor 
of  them,  for  their  lives,  and  after  the  death  of 
the  survivor,  to  convey  the  estates  to  all  his 
nephews  and  nieces  equally,  as  nearly  as  they 
could  make  partition,  and  in  the  meantime  to 
pay  the  rents  to  them.  For  the  purpose  of  such 
partition,  it  should  be  lawful  for  the  trustees  to 
sell  all  or  any  part  of  the  estates,  and  they 
should  stand  possessed  of  the  money  arising 
from  such  sale  upon  the  same  trusts  as  were  de- 
clared concerning  the  residue  of  the  personal 
estate,  namely,  for  his  brothers  and  sister  and 
the  survivor  of  them,  for  life,  and  then  for  his 
nephews  and  nieces.  The  testator  died  in  1819, 
leaving  his  sister  and  two  brothers  him  surviv- 
ing, the  last  of  whom  died  in  1832.  He  also  left 
ten  nephews  and  nieces.  In  1833,  and  at  various 
times  afterwards,  the  trustees  sold  the  real  es- 
tates for  9,064/.f  with  the  view  of  dividing  the 
proceeds  of  the  sale  among  the  nephews  and 
nieces  : — Held,  that  legacy  duty  was  payable  on 


this  sum,  it  being  money  aiising  from  real  estate 
directed  to  be  sold.  Att.'Gen.  v.  Simcox,  1  Ex. 
749  ;  18  L.  J.,  Ex.  61. 

A  testator  after  devising  his  real  estate  to  trus- 
tees, for  certain  persons  in  tail  male,  empowered 
his  trustees,  after  his  death,  to  sell  or  exchange 
such  real  estate,  and  to  invest  the  moneys  arising 
from  such  sale  in  the  purchase  of  other  real 
estate,  to  be  settled  and  conveyed  upon  the  same 
trusts.  The  will  also  empowered  the  trustees, 
until  such  purchases  were  made,  to  invest  the 
produce  of  &e  sale  in  the  funds,  or  on  mortgage 
of  real  estate.  The  trustees,  having  sold  pi^  of 
the  estate  under  this  power,  invested  the  produce 
in  the  funds  : — Held,  that  legacy  duty  was  not 
payable  in  respect  of  the  money  so  invested. 
Ileale  v.  Knight,  and  Mvles  v.  Jennings,  8  Ex. 
830  ;  22  L.  J.,  Ex.  358. 

In  a  chancery  suit  filed  by  the  trustees  for  the 
establishment  and  performance  of  a  will  contain- 
ing similar  clauses,  a  decree  was  made  accord- 
ingly ;  and,  one  of  the  trustees  having  prayed  a 
sale  of  part  of  the  real  estate,  it  was  ref  en^  to  the 
master,  who  reported  f avoui'ably,  and,  although 
there  were  no  debts,  an  order  for  sale  was  made. 
The  produce  of  the  sale  was  paid  into  the  Bank 
of  England  to  the  credit  of  the  cause,  and  subse- 
quently laid  out  in  consols,  and  the  interest  paid 
to  the  tenant  for  life.  On  his  death  a  decree  was 
made  for  transferring  the  stock  to  the  party  ab- 
solutely entitled  to  the  real  estate,  according  to 
the  terms  of  the  will : — Held,  that  legacy  duty 
did  not  attach.    Tb, 

Where  father  and  son  were  entitled  each  to 
estates  for  life  with  remainder  to  the  sons  of  the 
latter  in  tail  male,  with  power  to  them  both  to 
dispose  of  that  property,  and  they  jointly  charged 
the  same  with  a  sum  payable  on  the  death  of  the 
father  in  payment  of  his  debts  and  legacies,  and 
to  be  paid  to  his  executors  for  that  purpose  : — 
Held,  that  this  was  the  creation  of  a  new  personal 
estate  within  the  meaning  of  56  Geo.  3.  Att,- 
Gen.  v.  MctccHJe,  6  Ex.  26  ;  20  L.  J.,  Ex.  329. 

Beqneflt  to  Tmstees  to  Sell— Ko  Sale.]— A  be- 
quest of  real  property  to  trustees  to  be  sold,  and 
the  profits  to  be  deemed  part  of  the  residue  of  the 
testator's  estate,  or  go  in  aid,  if  necessaiy,  of 
the  rest  of  his  property  in  dischaige  of  his  pe- 
cuniary legacies,  given  either  by  his  will  or 
any  codicil  thereto,  is  liable  to  the  legacy  duty 
imposed  by  48  Geo.  3,  c.  149,  although  the 
residuary  legatee  took  the  property  in  statu  quo, 
and  the  trustees  did  not  convert  it  into  money  by 
sale,  according  to  the  directions  of  the  vnll,  liiere 
being  no  claim  to  render  such  sale  necessary. 
Att.-Gen,  v.  Holford,  1  Price,  426. 

Where  testamentary  papers  were  construed 
as  amounting  not  merely  to  a  power  of  sale  for 
the  purposes  of  the  trust,  but  to  a  direction  to  sell 
in  case  the  testator  should  die  without  leaving 
any  heir  of  his  body  living  at  the  time  of  his 
death  : — Held,  therefore,  t^t  though  in  fact  the 
real  estate  was  not  sold,  the  positive  direction  to 
sell  rendered  it  liable  to  legacy  duty.  WUliam' 
ton  V.  Advocate-  General,  10  C.  &  F.  1 ;  13  Sim.  153. 

When  real  property  is  by  will  expressly 
directed  to  be  sold,  and  the  produce  and  uie  tes- 
tator's personalty  all  arc  to  constitute  one  fund 
applicable  to  the  purposes  of  the  will,  the  land, 
though  unsold,  and  though,  in  consequence  of  the 
happening  of  certain  events,  it  might,  for  the 
purposes  of  devolution,  go  to  the  heir,  is  never- 
theless,   for   fiscal   purposes,  to  be  treated  as 
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Esrsonal  property.    Att.-Gtn.  v.  LamtM,  9  L.  R., 
X.   29 ;    43  L.  J.,  Ex.  32 ;  29  L.  T.  749  ;  22 
W.  K.  188. 

^— When  done  at  diieretion.] — Prior  to  the 
Succession  Duty  Act,  16  &  17  Yict.  c.  51,  l^acj 
duty  was  not  chargeable  upon  real  estate,  except 
where  its  oonyersion  into  personalty  took  place 
under  some  imperative  trust  or  direction  to  that 
effect.  Hence,  where  the  conversion  was  a  thing 
done  at  discretion,  for  the  convenience  and  bene- 
fit of  the  parties,  the  claim  of  the  crown  did  not 
arise.  Adtocate- General  v.  Smithy  I  Macq.  H.L. 
Caa.  760. 

Power  of  Appointment.] — ^A  testator  gave 
to  his  sons  real  estates,  with  power  to  appoint  to 
any  woman  they  might  respectively  many  a 
jointure  in  bar  of  dower: — Held,  that  an  ap- 
pointment under  this  power  was  a  gift  within  45 
Geo.  3,  c.  28,  and  liable  to  legacy  duty.  Sweeting 
v.  Stoeeting,  1  Drew.  331 ;  22  L.  J.,  Ch.  441  ;  17 
Jur.  123. 

A  donee  of  a  power  of  appointment,  having 
executed  by  will  in  favour  of  the  persons  who 
were  to  succeed  in  default  of  an  appointment,  so 
as  to  bring  the  subject  of  the  appointment  into 
the  sum  chargeable  with  the  appointor's  debts 
and  legacies : — Held,  that  the  legacy  duty  must 
be  paid  as  upon  a  legacy  from  the  appointor. 
AtL'GtfJt.  V.  Brackenhury,  1  H.  &  C.  782  ;  32 
L.  J.,  Ch.  108 ;  9  Jur.,  N.  S.  257  j  8  L.  T.  822  ; 
1 1  W.  R.  380. 

By  a  marriage  settlement,  20,000/.  were  vested 
in  trustees,  to  pay  the  interest  to  the  father  of 
the  wife  for  his  life,  after  his  death  to  the  hus- 
band for  life,  with  remainder  to  the  wife  for 
her  life,  with  a  power  of  appointment  among  her 
children,  if  any  ;  and,  in  default  of  issue,  then  on 
such  trusts  and  subject  to  such  direction  and  ap- 
pointment as  she  should  make  by  her  will,  in 
case  she  died  in  her  husband's  lifetime,  or  by 
deed  or  will,  in  case  she  should  survive  her  hus- 
band, and  in  default  of  such  appointment  by 
her,  in  trust  for  her  next  of  kin.  The  wife  died 
in  the  lifetime  of  her  husband,  having  by  her  will 
appointed  the  above  sum  to  certain  described 
persons : — Held,  that  legacy  duty  was  payable  in 
respect  of  it.     Cholmondelegj  In  re,  3  Tyr.  10 ;  1 

C.  k  M.  149. 

J.  B.,  by  will,  directed  his  real  estates  to  be 
sold  and  converted  into  personalty,  and,  after 
giving  certain  legacies,  he  thereby  vested  the 
residne  in  trustees  for  the  use  of  his  daughter  P., 
for  life,  with  power  to  her  to  appoint  the  same 
by  wUl,  but  expressly  excluding  from  the  benefit 
of  that  appointment  certain  persons  named  or 
indicated  in  his  will ;  and  directed  that,  in  de- 
&nlt  of  appointment,  or  so  far  as  such  appoint- 
ment should  be  incomplete,  the  residue  snould 
be  held  by  the  trustees  for  the  next  of  kin  of 

D.  B.  This  power  was  exercised  by  P.  by  her 
will,  partly  in  favour  of  the  next  of  kin  of  D.  R., 
and  partly  in  favour  of  other  persons : — Held, 
first,  that  she  must  be  considered  to  have  had, 
notwithstanding  the  special  exclusion  in  her 
father's  will,  an  absolute  power  of  appointment 
within  36  Geo.  3,  c.  52,  and  that,  consequently, 
legacy  duty  was  payable  by  her  appointees,  upon 
the  bequests  made  by  her,  as  being,  under  s.  7, 
made  by  her  out  of  personal  estate  of  which  she 
had  the  power  of  disposing  ;  and  secondly,  that 
this  property,  thougn  subject  to  her  power  of 
disposal,  was  not  so  strictly  her  own  property  as 


to  render  it,  under  s.  18,  liable  to  probate  duty 
under  her  will,  as  property  which  she  died  pos- 
sessed of  or  entitled  to.  Drake  v.  Att.-Gen,,  10 
C.  &  F.  257. 

Charitable  Legaoies.] — A  testator  bequeathed 
to  trustees  3/.  per  cent,  consols,  as  to  a  part  to 
pay  and  apply  the  dividends  in  establishing  and 
supporting  a  daily  school,  for  the  instruction  of 
twenty  boys,  on  the  principle  of  a  national 
school,  the  dividends  to  be  retained  by  R.  B., 
sen.,  and  R.  B.,  jun.,  two  of  the  trustees,  to  be  so 
applied  ;  and  he  directed  that  R.  B.,  jun.,  should 
be  the  schoolmaster,  and  that  the  management 
of  the  school  should  always  remain  in  the  family 
of  R.  B.  And  as  to  the  other  part  of  the  stock, 
the  testator  directed  that  the  dividends  should  be 
paid  by  the  trustees  to,  and  applied  by,  the 
schoolmaster  for  the  time  being  of  the  school,  in 
providing  the  boys  with  pinafores,  caps  and 
shoes,  and  also  with  books  and  slates,  such 
clothes,  books  and  slates  to  be  left  behind  them 
on  leaving  the  school: — Held,  that  these  be- 
quests were  subject  to  legacy  duty.  Gr\ffit1i«t 
In  re,  14  M.  &  W.  510  ;  16  L.  J.,  Ex.  130. 

A  bequest  of  moneys  to  trustees  for  the  pur- 
pose of  building,  endowing,  and  repairing  a 
church  is  subject  to  a  legacy  duty  of  lOZ.  per 
cent.  Parker,  In  re,  4  H.  &  N.  666  ;  29  L.  J., 
Ex.  66  ;  5  Jur.,  N.  S.  1058. 

A  testator  gave  charitable  legacies,  to  be  paid 
out  of  pure  personalty,  and  afterwards  directed 
the  duties  on  all  legacies  to  be  paid  out  of  resi- 
due in  exoneration  of  the  legacies : — Held,  that 
the  charitable  legacies  were  exonerated  from 
duty  only  in  the  proportion  to  which  the  residue 
consisted  of  pure  personalty.  Jarnian,  In  re. 
Leavers  v.  Clayton,  8  Ch.  D.  584  ;  47  L.  J.,  Ch» 
675 ;  39  L.  T.  89  ;  26  W.  R.  907. 

By  56  Geo.  3,  c.  66,  Sched.,  Part  3,  and  5  &  6 
Vict.  c.  82,  s.  38,  legacies  given  for  charitable 
purposes  are  exempt  from  duty,  but  such  exemp- 
tion does  not  extend  to  legacies  absolute  on  the 
face  of  the  will,  but  bound  by  a  secret  trust  for 
charitable  purposes.  Cullen  v.  Att.-Gen.  (^Irc* 
land),  1  L.  R.,  H.  L.  190 ;  12  Jur.,  N.  S.  631  ;  14 
L.  T.  644  ;  14  W.  R.  869. 

Bequest  by  a  parish  priest  in  Ireland  of  "  all 
my  property  and  money  to  the  poor."  The 
assets  were  all  in  Ireland,  and  the  will  was- 
proved  there  : — Held,  liable  to  legacy  duty.  To 
bring  a  legacy,  for  a  purpose  merely  charitable^ 
within  the  exemption  from  legacy  duty  in  the 
5  &  6  Vict.  c.  82,  s.  38,  it  must  appear  by  the 
will  itself  that  the  charitable  purpose  is  to  be 
restricted  to  Ireland.  Kenny  v.  AtU'Gen.^  11 
L.  R.,  Ir.  263. 

A  testator  gave  to  his  executors  all  the  residue 
of  his  property,  to  be  by  them  appropriated  to 
the  education  of  the  children  of  the  poor  in  Ire<- 
land,  principally  those  in  or  about  the  city  of 
Limerick,  or  as  they,  his  executors,  should  In 
their  better  judgment  deem  meet,  to  give  the  be- 
quest the  most  extensive  efficacy.  Pursuant  ta 
the  master's  report  approving  of  a  scheme  for 
the  charity,  part  of  the  residue  of  the  testator's 
estate,  which  was  very  considerable,  was  directed 
to  be  applied  in  establishing  a  school,  and  the 
interest  of  the  residue  to  be  applied  towards  the 
expenses  of  keeping  up  the  school : — Held,  that 
legacy  duty  at  10/.  per  cent,  was  payable  in  the 
first  instance  npon  the  gross  amount  of  the  resi* 
due,  and  not  merely  upon  individual  shares  in 
the  event  of  particular  children  deriving  a  bene- 
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fit  equivalent  to  201.    AU,-Oen,  v.  Fitzgerald^  7 
Jur.  669. 

A  charitable  legacy  is  liable  to  pay  duty,  not- 
withstanding a  direction  that  the  fund  is  to  t>e 
distributed  among  the  individual  objects  in  sums 
of  less  than  20/.  Ha/rrU  v.  Howe  (^EarV)^  29 
Beav.  261  ;  30  L.  J.,  Ch.  612  ;  7  Jur.,  N.  S.  383  ; 
9  W.  R.  404. 


Two  Sums  to  Same  Person.] — If  any  of 


the  objects  of  the  above  bounty  should  have  re- 
ceived to  the  amount  of  20/.  or  upwards,  by 
having  been  selected  to  receive  such  bounty  on 
more  than  one  occasion,  legacy  duty  would 
attach  on  such  amount,  and  the  duty  would  be 
calculated  according  to  the  nearness  of  blood  of 
such  individual,  and  in  that  case  the  executors 
would  be  accountable  for  and  bound  to  retain 
the  duty  chargeable  on  such  amount.    lb, 

BiMretion   of  Ezeentors.]  —  Executors 


cannot  be  called  upon  to  pay  legacy  duty  upon 
the  whole  of  a  residue  bequeathed  to  them  in 
trust  to  divide  the  interest  among  poor  pious  per- 
sons, in  10/.  or  15Z.  as  they  should  see  fit.  WU- 
kiJisimy  In,  re,  1  C,  M.  &  R.  142 ;  4  Tyr.  513 ; 
S.  P.J  Att.-Oen.  v.  Nash,  1  M.  &  W.  237. 

To  Individnals  in  a  Class.] — A  bequest  to 


trustees  of  2,000Z.  consols,  to  divide  the  income 
yearly  between  twelve  poor  persons,  but  no 
person  to  be  eligible  two  years  in  succession,  is 
liable  to  legacy  duty.  Pearce,  In  re,  24  Beav.  491. 

Amount  Payable.] — The  legacy  duty  is  to  be 
paid  upon  the  aggregate  amount  of  the  residue 
of  the  testator's  property,  at  the  time  of  the 
executor's  delivering  into  the  stskmp  office  the 
note  of  what  he  intends  to  retain  as  residu- 
ary legatee.  Att.-Gen.  v.  Cavendish  (^Lord), 
Wightw.  82. 

When  Payment  Deferred — Interest.] — 


Where  a  legacy  is  not  paid  at  the  time  appointed 
by  the  testator,  legacy  duty  is  payable,  not 
merely  on  the  capital  sum  bequeathed,  but  on 
the  aggregate  amount  of  capital  and  interest 
which  is  ultimately  received  by  the  legatee. 
Thomas  v.  Mantgomery,  3  Russ.  502. 

The  amount  of  l^acy  duty,  being  calculable 
from  the  time  when  probate  is  taken  out,  must 
be  estimated  upon  the  sum  devolved  by  succes- 
sion, with  the  addition  of  such  sums  as  have  ac- 
crued by  way  of  interest  in  the  interval.  Att.' 
Oai.  V.  Partington,  1  H.  &  C.  467  ;  10  Jur.,  N.  S. 
617.  Affirmed,  3  H.  &  C.  193  ;  33  L.  J.,  Ex.  281 ; 
10  L.  T.  761  ;  13  W.  R.  54— Ex.  Ch. 

But  where  a  specific  sum  is  bequeathed  or  a 
specific  debt  forgiven,  which  is  known  and  ascer- 
tained at  the  time  of  the  testator's  death,  legacy 
duty  is  not  payable  upon  the  interest  accruing 
in  respect  of  such  debt  or  sum  of  money  between 
the  time  of  such  death  and  the  period  when  the 
executors  close  their  accounts.  Att.'Oen,  v. 
Ilolhrook,  3  G.  &  J.  114  ;  12  Price,  407. 

ii.  Annuities. 

(hit  of  Seal  Estate.] — Legacy  duty  is  charge- 
able upon  annuities  out  of,  or  rent-charges  on, 
real  estate  devised.  Att.'Gen.  v.  Jackson,  2 
C.  &  J.  101 ;  2  Tyr.  60. 

A  testator  bequeathed  several  annuities  to  re- 
lations in  equal  degree,  and  therefore  subject  to 
ihe  same  rate  of  duty  under  36  Geo.  3,  c.  62. 


He  gave  all  his  real  and  personal  estate  to  trus- 
tees for  conversion  and  investment,  and  payment 
of  the  aonuities  out  of  the  yearly  produce,  and 
for  accumulation  of  the  remainder.  He  directed 
that  upon  the  death  of  any  of  the  annuitants  the 
trustees  should  pay,  after  making  provision  for 
the  remaining  annuities,  the  capital  among  a 
class  of  persons  in  the  same  degree  of  relation- 
ship as  the  annuitants,  and  therefore  subject  to 
the  same  rate  of  duty  under  36  Geo.  3,  c  62  : 
— ^Held,  that  the  duty  was  payable  on  the  an- 
nuities, as  annuities,  within  s.  8,  by  four  equal 
payments,  of  which  the  first  instalment  was  to 
be  made  at  the  end  of  the  first  year  of  the  an- 
nuity, and  not  payable  upon  the  whole  capital 
under  s.  12.  Crow  v.  Rooinson,  4  De  G.,  P.  &  J. 
337  ;  31  L.  J.,  Ch.  516  ;  6  L.  T.  372  ;  10  W.  R.  306. 

Payment  by  Ezeentora — Becoyery  from  Lega- 
tee.]— Under  46  Geo.  3,  c.  52,  s.  6,  execu- 
tors who  have  paid  the  legacy  duty  on  an 
annuity  eight  years  after  the  death  of  the  testa- 
tor, may  recover  the  amount  from  the  legatee, 
although  such  legatee  assigned  the  annuity  three 
years  before ;  on  the  ground,  that  the  payment 
by  the  executors  was  compulsory,  and  that  they 
stood  in  the  situation  of  trustees  or  sureties  to 
the  legatee.  Males  v.  Freeman,  4  Moore,  21  ; 
1  B.  &B.391. 

Deyise  Subject  to— Duty  Paid  by  Oeviaee.]— 

A.  devised  real  estates  to  B.  and  C.  in  trust  to  con- 
vey to  the  use  of  D.  for  life,  remainder  to  B.  and 
C.  for  D.'s  life  to  preserve  contingent  remainders, 
remainder  to  the  use  that  E.  shall  take  out  of 
the  premises  such  annuity  or  yearly  rent-charge 
not  exceeding  500/.  per  annum  for  her  life  as  D. 
shall  appoint,  such  annuity  to  be  paid  to  her 
clear  of  all  taxes  and  deductions  whatsoever  ; 
and  in  default  of  issue  of  D.  the  testator  devised 
the  premises  charged  with  the  annuity  or  rent- 
charge  to  F.  D.  appointed  that  the  annuity 
shall  be  the  full  annuity  of  500/.  D.  died,  F. 
entered,  and  was  compelled  by  Exchequer  pro- 
cess to  pay  the  legacy  duty  on  the  annuity  : — 
Held,  first,  that  the  annuity  was  chai^geable  with 
legacy  duty  ;  secondly,  that  the  legacy  duty  was 
a  tax  within  the  words  of  the  devise ;  and 
thiidly,  that  F.  took  the  land  subject  to  the 
payment  of  the  legacy  and  legacy  duty,  and 
could  not  call  upon  E.  for  repayment  of  the 
legacy  duty.  Stow  v.  Davenport,  2  N.  &  M. 
805  ;  5  B.  &  Ad.  369. 

Power   to   appoint   Annnity   (hit   of  Lands 

by  Will.]— A.,  by  a  deed  dated  in  1802,  con- 
veyed lands  to  trustees,  to  the  use  of  himself 
for  life,  remainder  to  B.  his  son  for  life,  with 
remainder  over.  The  deed  contained  a  proviso, 
that  it  should  be  lawful  for  B.,  by  his  last 
will,  to  limit  and  appoint  to  the  use  of  him- 
self, or  any  other  person  or  persons,  any  annual 
sum  or  sums  of  money,  not  exceeding  the 
yearly  sum  of  700/.,  to  be  charged  upon,  and 
payable  out  of  the  lands  included  in  the  deed, 
to  commence  from  the  death  of  B.,  and  to  be 
either  perpetual  or  in  fee,  or  payable  for  such 
times  and  in  such  manner  in  all  respects,  as 
B.  should  think  fit.  B.,  by  his  will,  by  virtue 
of  this  power,  appointed  an  annuity  of  700/.  a 
year  to  C.  for  her  life,  charged  upon  and  pay- 
able out  of  the  land : — Held,  that  legacy  duty 
was  not  payable  in  respect  of  such  annuity. 
Att.'Gen.  v.  Hertford  (^Marquis),  14  M.  &  W. 
284  ;  14  L.  J.,  Ex.  266. 
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Annnity  appointed  in  lien  of  Bower.] — A  tes- 
tator directed  a  settlement  of  his  estates  to  be 
executed,  containing  a  power  for  the  tenant 
for  life,  by  deed  or  will,  to  charge  the  estates 
with  an  annuity  for  the  benefit  of  his  wife. 
The  donee,  by  his  will,  in  execution  of  that 
power,  charged  the  estates  with  the  payment  of 
an  annual  sum  of  2,000/.  to  his  wife  during  her 
life,  in  lieu,  bar,  and  satisfaction  of  her  dower, 
which  she  accepted : — Held,  that  this  annuity 
was  a  gift  subject  to  legacy  duty  under  45 
Geo.  3,  c.  28,  s.  4,  and  not  a  purchase  for  a 
valuable  consideration.  Henniker  {Lord,)  v. 
Att.'Gen.,  7  Ex.  331  ;  21  L.  J.,  Ex.  293. 
Affirmed  in  error,  8  Ex.  257  ;  22  L.  J.,  Ex.  41 ; 
16  Jur.  1143— Ex.  Ch. 

On  Life  Interests  of  Hnsband  and  Wife.] — A 

testator  directed  his  executors  to  assign  the 
residue  of  his  personal  estate  to  the  trustees  of 
the  settlement  of  his  niece,  Mrs.  A.,  the  wife  of 
A.,  on  trust  out  of  the  annual  income  to  pay 
to  her,  during  the  joint  lives  of  herself  and 
hnsband,  an  annuity  of  2,000Z.  for  her  separate 
use,  and  that  they  should  stand  possessed 
of  the  residue  upon  such  trusts,  and  for  such 
persons  and  interests,  as  were  expressed  in  a 
deed  of  settlement  of  Mrs.  A.  This  deed  pro- 
vided that  the  trustees  should  stand  possessed  of 
the  settled  property,  during  the  joint  lives  of 
A.  and  his  intended  wife,  to  pay  her  an  annuity 
of  5002.,  upon  trust  to  pay  the  residue  or  sur- 
plus of  the  dividends  and  annual  produce  of 
the  stocks,  funds,  &c.  unto  A.,  and  authorized 
him  to  receive  the  same  during  his  life,  and 
after  the  decease  of  either  of  them  to  pay  the 
dividends -to  the  survivor,  and  authorized  him, 
her  or  them  to  receive  the  same  during  the  life 
of  the  survivor : — Held,  that,  under  the  36  Geo. 
3,  c.  52,  s.  8,  the  duty  was  to  be  charged  on  the 
value  of  2,000/.  a  year  to  Mrs.  A.  for  the  joint 
lives  of  herself  and  her  husband,  and  on  the 
value  of  the  residue  of  the  income  for  the  single 
life  of  A.  Att.-Oen.  v.  W^n/in-d  {Lord),  9 
Ex.  746  ;  23  L.  J.,  Ex.  223. 

Husband  and  wife  being  entitled  in  succes- 
sion, under  the  will  of  the  wife's  aunt,  to  life 
interests  in  the  dividends  of  stock  standing  in 
court,  the  wife  being  the  first  annuitant,  the 
hnsband  granted  an  annuity  to  E.  charged  i^pon 
the  life  interests  of  his  wife  and  himsell  The 
'legacy  duty  on  the  wife's  annuity  was  duly 
paid,  and  upon  the  death  of  the  wife  E.  procured 
an  order  in  the  suit  for  payment  to  him  of  all 
the  dividends  of  the  fund  towards  payment  of 
his  annuity  and  arrears,  undertaking  to  pay  the 
surplus  to  the  husband.  On  the  death  of  the 
hnsband,  who  died  insolvent,  it  was  ascertained 
that  no  part  of  the  legacy  duty  on  his  annuity 
had  been  paid  : — ^Held,  construing  the  36  G^.  3, 
c  52,  liberally,  that  this  annuity  was  a  legacy 
within  8.  25,  and  that  the  receipt  of  the  annuity, 
without  deducting  the  legacy  duty,  made  B.  a 
debtor  to  the  crown.  Bryan  v.  Matision,  26 
L.  J.,  Ch.  510  ;  3  Jur.,  N.  S.  473. 

After  Socoession  Onty  Act,  16  ft  17  Vict.  o.  51.] 
— A  testator  bequeathed  annuities,  and  died  on 
the  21st  of  October,  1852.  On  the  19th  of  May, 
1853,  and  before  the  duty  on  the  annuities  was 
calculated,  the  Succession  Duty  Act,  16  &  17 
Vict.  c.  51,  came  into  operation  : — Held,  that  the 
duty  was  chargeable  under  36  Geo.  3,  c.  52,  and 
not  under  the    Succession  Duty   Act.      Corn' 


toallis  {Earl),  In  re,  11  Ex.  580 ;  25  L.  J.,  Ex. 
149.      . 

Legacy— Mixture  of  Two  Sums — Assignment 
of  one,  subject  to  Annuities.  J — A.,  who  died  in 
1820,  by  will  directed  his  estate  to  be  divided 
into  two  moieties,  in  one  of  which  4,300/.,  3/. 
per  cent,  consols,  standing  in  his  name,  were  to 
be  included ;  and  as  to  this  moiety  he  directed 
that  (after  payment  of  certain  debts)  the  surplus 
beyond  the  4,300/.  consols  should  be  invested  in 
the  funds  in  the  names  of  his  executors,  in  trust 
to  pay  the  dividends  thereon,  and  also  on  the 
4,300/.  consols,  to  his  wife  for  life  ;  and  upon 
her  death  he  bequeathed  this  moiety  to  A.,  saye 
and  except  the  4,300/.  consols,  the  dividend  upon 
which,  amounting  to  129/.  a  year,  he  directed  to 
be  paid  to  three  annuitants  of  20/.  a  year  each, 
and  the  remainder  to  a  nephew  during  his  life. 
He  then  bequeathed  the  annuities  of  20/.  to  three 
other  annuitants,  and  after  the  death  of  the  sur- 
vivor of  them,  he  bequeathed  the  4,300/.  consols 
to  A.  absolutely.  The  executors  realized  the 
property,  and  it  was  ascertained  that  5,099/.  was 
the  amount  to  be  invested  to  make  up,  together 
with  the  4,300/.  consols,  the  moiety  of  the  divi- 
dends on  which  was  to  be  paid  to  the  wife  for 
life.  The  executors  entered  into  an  arrangement 
with  the  widow,  and  A.  and  her  husband,  by 
which  the  5,099/.  was  paid  over  to  the  latter, 
but  no  legacy  duty  was  paid  upon  it.  The 
widow  died  in  1835,  and  in  1837  A.  sold  and  as-* 
signed  to  B.  the  4,300/.  consols,  subject  to  the 
annuities  then  in  existence,  and  legacy  duty 
chargeable  on  A.  in  respect  thereof  : — Held,  first, 
that  the  5,099/.  and  4,300/.  were  separate  lega- 
cies, and  that  B.  was  not  a  debtor  to  the  crown 
in  respect  of  the  legacy  duty  payable  on  the 
5,099/.  Att'Oen,  v.  GUes,  6  H.  &  N.  255  ;  29 
L.  J.,  Ex.  176  ;  8  W.  R.  342. 

Held,  secondly,  that  the  crown  had  no  lien  on 
the  4,300/.  in  respect  of  such  duty.    Ih, 

Mode  of  calculating  Bnty.]— The  16  &  17  Vict. 
c.  57,  s.  31,  which  enacts,  that  where  it  shall  be 
required  to  calculate,  for  the  purpose  of  legacy 
duty,  the  value  of  any  annuity,  such  value 
shall,  after  the  time  appointed  for  the  commence- 
ment of  the  act,  be  calculated  according  to  the 
tables  in  the  schedule  to  that  act,  and  not  ac- 
cording to  the  tables  in  36  Geo.  3,  c.  52,  is  con< 
fined  to  cases  where  the  testator  died  after  the 
commencement  of  the  act,  and  does  not  extend 
to  cases  where,  the  death  being  before,  the  act 
of  calculation  and  payment  occur  after  the  com- 
mencement of  the  statute.  Comicallis  {Earl), 
In  re,  11  Ex.  580 ;  25  L.  J.,  Ex.  149. 

iii.  Property  or  Testator  Abroad, 

Principles  of  Liability  or  Exemption — Per- 
sonalty follows  Oomicil.]— Personal  property, 
having  no  situs  of  its  own,  follows  the  domicil 
of  its  owner.  Thomson  v.  Advocate^  General,  12 
C.  &  F.  1  ;  9  Jur.  217. 

The  law  of  the  domicil  of  a  testator  or  an  in- 
testate decides  whether  his  personal  property  is 
-liable  to  legacy  duty.  lb.  8,  P.,  Att.-Gen,  v. 
Napier,  6  Ex,  217 ;  12  L.  J.,  Ex,  173  ;  15  Jur.  253. 

Stock  in  Foreign  Funds.] — Stock  in  foreign 
funds  locally  situated  abroad  is  personalty  follow- 
ing the  domicil  of  the  owner ;  therefore  a  bequest 
of  such  stock  by  a  party  domiciled  in  England  is 
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liable  to  legacy  duty,    ^ivittf  In  re,  1  C.  &  J. 
151 ;  1  Tyr.  92. 

Beqneit  of  English  Property  by  Foreigner  to 
Engliah  Legatees.] — Property  in  this  country 
belonging  to  a  foreigner,  who  dies  abroad,  and 
appoints  an  English  executor,  and  bequeaths  to 
English  legatees,  is  not  liable  to  legacy  duty. 
Jiruce,  In  re,  2  C.  &  J.  436  ;  2  Tyr.  476 ;  S,  P., 
Wallop,  In,  re,  1  De  G.,  J.  &  S.  656  ;  33  L.  J.,  Ch. 
351 ;  10  Jur.,  N.  S.  828 ;  10  L.  T.  174 ;  12  W.  R. 
587,  Capdetielle,  In  re,  3  H.  &  C.  895  ;  33  L.  J., 
Ex.  306 ;  10  Jur.,  N.  S.  1155  ;  12  W.  R.  1110. 

A  testator,  being  a  subject  of  the  United  States 
and  resident  there  at  his  death,  appointed  exe- 
cutors, being  British  subjects  living  in  Great 
Britain,  and  bequeathed  legacies  to  British  sub- 
jects resident  at  home  and  in  India,  and  to 
Americans.  The  legacies  to  the  residents  in 
India  and  America  were  paid  abroad  from  the 
testator's  assets  in  those  countries,  and  the  sur- 
plus assets,  which  ultimately  became  available 
for  the  payment  of  the  legatees  in  Great  Britain, 
being  partly  in  the  British  funds  and  partly 
remitted  hero  from  India  in  money,  were  placed 
in  the  Bank  of  England  in  the  name  of  the 
accountant-general,  to  the  credit  of  a  suit  in 
chancery,  commenced  by  the  British  legatees  : — 
Held,  that  the  testator  not  being  a  British  sub- 
ject, his  personalty,  wherever  situate,  was  foreign, 
and  that  his  legacies  were  not  liable  to  legacy 
duty.    Ih, 

Oireotion  to  ooUeot  Foreign  Property  and  in- 
yest  in  England.] — When  personal  property  is 
bequeathed  by  a  person  not  domiciled  in  this 
country,  it  is  not,  in  the  first  instance,  liable  to 
legacy  or  succession  duty  on  being  paid  to  the 
legatee.  But  where  the  executor,  directed  to 
collect  foreign  property  and  invest  it  here,  has 
discharged  the  duty  imposed  on  him,  and  has 
placed  the  fund,  in  the  way  required,  in  this 
country,  any  subsequent  devolution  of  it  becomes 
liable  to  duty,  though  the  party  on  whom  it  may 
devolve  may  (l>^®  *^6  testator)  be  domiciled 
abroad.  Att.'Oen,  v.  Campbell,  6  L.  R.,  H.  L. 
524  ;  41  L.  J.,  Ch.  611. 

Share    of  Partnership   Property   Abroad.]— 

Legacy  duty  is  payable  upon  the  share  of  a 
deceased  partner,  a  domiciled  Englishman,  in 
the  proceeds  of  freehold  property  in  Bombay, 
used  for  the  purposes  of  the  partnership,  and 
forming  a  partnership  asset.  Forbes  v.  Steven, 
Mackenzie  v.  Forbes,  10  L.  R.,  Eq.  178  ;  39  L.  J., 
Ch.  485  ;  22  L.  T.  703  ;  18  W.  R.  686. 

Bemittanoes  from  India.] — ^The  personal  assets, 
situate  in  India,  of  a  testator  who  resides  and 
makes  his  will  and  dies  in  India,  are  not  subject 
to  legacy  duty,  although  afterwards  remitted  to 
this  country  by  an  executor  who  has  proved  the 
will  in  India,' to  executors  who  have  proved  in 
England,  and  administered  under  a  decree  in  the 
Court  of  Chancery  here.  Arnold  v.  Arnold,  2 
Mylne  &  C.  256 ;  1  Jur.,  256 ;  8,  P,,  Logan  v. 
FairlU,  2  Sim.  &  Stu.  284. 

A  man  possessed  of  personal  estate,  situate 
partly  in  England,  but  principally  in  the  East 
Indies,  where  he  was  employed  in  the  service  of 
the  East  India  Company,  made  his  will  in  the 
East  Indies,  and  died  there.  After  specifically 
bequeathing  his  property  in  England  to  his  wife, 
his  will  gave  considerable  pecuniary  legacies  to 


his  infant  children,  and  to  various  other  persons, 
some  of  whom  were  native  inhabitants  of  India. 
One  of  the  executors  lived  in  Calcutta,  and 
proved  the  will  there,  and  having  collected  the 
Indian  assets,  and  thereout  paid  the  testator's 
Indian  debts  and  funeral  expenses,  he  remitted 
the  surplus  to  England  to  the  other  executors, 
by  whom  probate  of  the  will  in  respect  of  the 
property  in  England  had  been  already  obtained 
m  this  country.  In  a  suit  instituted  in  this  countiy 
by  the  testator's  children  against  the  executors 
for  the  administration  of  the  estate,  the  fund  so 
remitted  was  transferred  into  court,  and  having 
proved  insufficient  to  pay  the  pecuniary  legacies 
in  full,  was  ultimately  ordered  to  be  apportioned 
among  the  different  legatees  in  proportion  to 
their  respective  legacies  : — Held,  that  the  legacy 
duty  was  not  payable  in  respect  of  any  of  the  sums 
so  appropriated  to  the  respective  legatees.    Ih, 

A  British  subject,  domiciled  in  England,  made 
his  will  and  died  in  England,  and  by  his  will 
disposed  of  certain  government  notes  of  the 
East  India  Company,  issued  at  Calcutta,  and  the 
amount  of  which  was  repeivable  only  under  an 
Indian  probate,  and  appointed  an  English  exe- 
cutor. The  executor  executed  a  power  of  attorney 
to  8.,  in  India,  who  thereupon  obtained  letters 
of  administration  with  the  will  annexed,  in  India, 
under  which  he  received  the  amount  of  the  notes, 
and  remitted  it  to  the  executor  in  England,  who 
paid  it  over  to  the  legatees  : — Held,  that  legacy 
duty  was  payable  thereon.  Coales,  In  re,  7  M. 
&  W.  390. 

A  testator  bom  in  Scotland,  who  resided  and 
died  in  India,  leaving  real  and  personal  property 
there  situate,  but  no  assets  in  England,  by  his 
will  and  testamentary  papers  left  the  whole  of 
his  property  in  equal  divisions  to  his  four  natural 
children,  or  the  survivors  of  them,  and  their 
heirs,  subject  to  legacies  and  annuities.  His 
executors  obtained  an  Indian  probate,  and  paid 
the  debts  and  bequests,  and  converted  the  prin- 
cipal part  of  the  estate  into  money,  which  they 
sent  to  their  bankers  in  England,  and  invested 
it  in  the  funds  in  their  own  names.  Proceedings 
were  commenced  in  England  against  the  execu- 
tors, to  determine  the  claims  under  the  will  ; 
whereupon  the  stock  was  transferred  into  the 
name  of  the  accountant-general  of  the  Court  of 
Chancery,  and  the  court  made  a  decree  ascer- 
taining the  shares  of  the  several  claimants  : — 
Held,  that  legacy  duty  was  not  payable  on  the 
legacies  or  shares  of  the  residue  bequeathed. 
Jaehson  v.  Forbes,  2  C.  &  J.  382  ;  2  Tyr.  355. 
Affirmed  in  Dom.  Proc.,  Att-Gen.  v.  Jackson, 
8  Bligh,  16  ;  3  Tyr.  982. 

Bealty— Effect  of  Foreign  DomioiL]— A  tes- 
tator gave  a  rent-charge,  to  issue  out  of  lands  in 
England,  to  A.  for  life,  and  directed  that  after 
her  death  it  should  be  continued,  and  equally 
divided  between  B.,  C,  and  D.,  during  their  lives 
and  the  lives  of  the  longest  liver.  B.  died  domi- 
ciled abroad,  leaving  an  English  will,  by  which 
she  disposed  of  her  personal  estate.  On  the 
death  of  A.,  who  was  survived  by  C.  and  D.,  the 
crown  claimed  from  B.*8  executors  legacy  duty 
in  respect  of  B.'s  third  share  of  the  rent-charge  : 
— Held,  that  such  duty  was  payable,  for  that 
the  interest  in  the  rent-charge  which  passed  to 
B.'s  executors  was,  by  the  Wills  Act,  "  an  estate 
pur  autre  vie,  applicable  by  law  in  the  same 
manner  as  personal  estate,"  and  therefore  fell 
within  36  Geo.  3,  c.  52,  s.  20,  and  that  it  was  not 
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exempt  from  duty  by  reason  of  B.*s  foreign 
domicil,  inasmach  as,  although  it  was  by  law 
applicable  in  the  same  manner  as  personal  estate, 
it  was  not  by  any  of  the  statutes  made  personal 
estate,  bat  wiis  realty  not  following  the  person. 
Chatfield  ▼.  BerchtoUt,  7  L.  R.,  Ch.  192 ;  41 
L.  J.,  Ch.  256;  26  L.  T.  267;  20  W.  R.  401. 
Bevcrslng  12  L.  R.,  Eq.  464  ;  25  L.  T.  121  ;  20 
W.  R.  53. 

Evidenee  of  Domieil.] — A  British  subject  went 
to  settle  in  France  in  1762,  and  afterwards  pur- 
chased an  estate  and  became  naturalized  there. 
In  1791  he  left  France  and  came  to  England,  in 
consequence  of  the  French  revolution,  and  shortly 
afterwards  his  property  was  confiscated  by  the 
revolutionary  government.  In  January,  1802,  he 
made  a  will  in  London,  by  which  he  Idt  his  pro- 
perty partly  to  a  charity  in  Ireland,  and  partly 
to  individuals  resident  in  England,  and  appointed 
one  of  those  individuals  his  executor.  In  April, 
1802,  emigrants  were  permitted  to  return  to 
France,  and  soon  afterwards  he  returned  to  that 
country.  In  1804  he  made  a  will  in  Paris,  in 
which  he  stated  that  he  was  bom  at  Water- 
ford,  and  had  come  to  France  to  obtain  resti- 
tution of  his  estate ;  and,  after  referring  to  his 
former  will  (which  he  had  mislaid  in  London), 
he  recapitulated  very  nearly  its  contents,  and 
concluded  by  expressly  confirming  it.  He  died 
in   Paris  in  1806  ;  and  his  two  testamentary 

Eapers  were  proved  both  in  France  and  in  Eng- 
ind.  Under  the  treaty  of  peace  between  Eng- 
land and  France,  in  1815,  a  large  sum  of  French 
stock  was  set  apart  by  the  then  French  govern- 
ment, for  the  purpose  of  compensating  British 
subjects  whose  property  had  been  confiscated  by 
the  revolutionary  government,  and  part  of  that 
sum  was  awarded  by  commissioners,  appointed 
by  the  British  government,  to  the  testator's  exe- 
cutors for  the  loss  of  his  property  in  France. 
The  commissioners,  under  the  powers  of  an  act 
of  parliament,  sold  the  stock  so  awarded,  and 
paid  the  proceeds  into  the  Court  of  Chancery  : — 
Held,  that  the  testator  was  domiciled  in  France 
at  his  death,  and  that  the  fund  in  court  was 
not  subject  to  legacy  duty,  CmnmUaioners  of 
Charitable  Donations  v.  Deterevx^  13  Sim.  14. 

A  British  subject,  domiciled  and  having  real 
and  personal  estate  in  England,  went  abroad,  and 
purchased,  in  1821,  the  title,  castle,  and  estate 
of  R.,  in  the  Papal  States.  He  hired  Italian 
domestic  servants,  male  and  female,  whom  he 
kept  at  R.  until  his  death.  He  expended  large 
sums  in  repairing  and  improving  the  castle  and 
grounds  of  R.,  which  repairs  and  improvements 
were  going  on  at  the  time  of  his  death.  He  did 
not  make  R.  his  constant  residence,  but  from 
1828  to  1831  sometimes  occupied  it,  sometimes 
lived  in  furnished  lodgings  in  the  town  adjacent, 
and  at  other  times  visited  Rome,  Florence,  and 
other  parts  of  Italy,  residing  in  furnished  lodg- 
ings. In  1831,  he  came  to  England,  and  resided 
in  different  parts  of  it  till  September,  1832.  In 
March,  1832,  he  made  his  will  in  London.  In 
the  same  month  he  left  England  and  went  to 
Florence,  where  he  remainwi  two  months,  and 
thence  to  R. ;  he  then  lived  sometimes  in  the 
castle  of  R.,  sometimes  in  furnished  lodgings  in 
the  adjacent  town,  till  October,  1833,  when  he 
went  to  Rome,  and  there  lived  in  furnished  lodg- 
ings till  his  death,  in  February,  1834  :— Held, 
that  upon  these  facts  there  was  no  evidence  of 
the  testator*8  having  actually  acquired  a  domicil 


at  R.,  or  elsewhere  abroad  ;  although  they  indi- 
cated an  intention  to  make  R.  his  domicil ;  that 
his  English  domicil  therefore  remained,  and 
legacy  duty  was  consequently  payable  on  the 
bequests  contained  in  his  will.  Att.-Qen,  v. 
Dunn,  6  M.  &  W.  511. 

A  person  whose  name  was  English,  but  whose 
domicil  of  origin  was  not  shewn,  held  a  commis- 
sion in  the  English  army.  He  sold  out  in  1810, 
and  subsequently  resided,  down  to  his  death  in 
1820,  in  France  ;  there  he  formed  a  French  con- 
nexion, there  he  educated  his  son  as  French,  and 
there  he  died,  and  his  whole  property  was  in 
French  rentes : — Held,  that  his  domicil  at  his 
death  was  French,  and  that  legacy  duty  was  not 
payable  on  his  assets.  PreMmt  of  the  United 
States  V.  Dmmmond,  33  Beav.  449  ;  33  L.  J.,  Ch. 
501 ;  10  Jur.,  N.  S.  633. 

A  British-bom  subject  resided  for  many  years 
at  Hamburgh,  under  circumstances  which  aiffoided 
evidence  of  his  having  a  domicil  there.  He  came 
for  a  temporary  purpose  to  England,  where  he 
made  a  will,  in  which  he  declared  that  it  was 
not  his  intention  to  renounce  his  domicil  of 
origin  as  an  Englishman.  He  returned  to  Ham- 
burgh, where  he  died,  having  also  made  a  will 
there  : — Held,  that  the  testator's  declaration  of 
intention  could  not  prevail  against  the  foreign 
domicil,  and  therefore  that  his  personal  property 
was  not  subject  to  legacy  duty  in  England. 
Steer,  In  re,  3  H.  &  N.  694  ;  27  L.  J.,  Ex.  22. 

An  unmarried  Englishwoman,  in  1849,  went 
to  reside  abroad  at  the  house  of  her  married 
sister  in  Germany.  She  resided  there,  con- 
tributing towards  the  expenses  of  housekeeping, 
until  1863,  in  which  year  she  died.  Her  pro- 
perty consisted  of  money  invested  in  English 
securities,  but  she  also  possessed  a  valuable 
library,  which  she  caused  to  be  transported  to 
Germany.  She  occasionally  came  over  to  Eng- 
land with  her  married  sister  to  ?isit  her  friends, 
and  while  in  England  in  1864  she  made  her  will, 
describing  herself  as  on  a  visit  to  her  sister, 
bequeathing  her  property  to  trustees  to  pay  the 
annual  income  to  her  dister  for  life  for  her 
separate  use,  without  power  of  anticipation, 
with  power  of  appointment  to  her  sister  by  deed 
or  will.  The  testatrix  told  her  sister  that  if  she 
survived  her,  she  should  continue  to  live  in 
Germany,  and  that  nothing  would  induce  her 
to  return  to  England,  except  on  an  occasional 
visit.  She  also  named  the  churchyard  where 
she  wished  to  be  buried,  and  where  she  was 
afterwards  buried : — Held,  that  her  acts  and 
declarations  did  not  shew  a  sufficient  intention 
to  change  her  domicil ;  and,  assuming  she  in- 
tended to  give  up  her  English  domicil,  that 
until  she  acquired  a  new  domicil  her  English 
domicil  continued,  and  that  the  crown  was  en- 
titled to  legacy  duty.  Att.'OeJi.  v.  Bliusher  de 
Wahlttatt,  3  H.  &  C.  374  ;  34  L.  J.,  Ex,  29  ;  10 
Jur.,  N.  S.  1159  ;  11  L.  T.  464  ;  13  W.  R.  163. 

A  testator  had  an  Irish  domicil  of  origin.  In 
1790  he  went  to  India,  and  entered  into  partner- 
ship in  business  there.  In  1800  the  partnership 
was  dissolved.  In  1802  he  came  to  England, 
and  took  an  assignment  of  a  leasehold  house  in 
London,  and  purchased  the  furniture  in  the 
house.  In  1811  he  sold  the  house  and  furniture, 
and  went  to  reside  at  Clifton.  In  1812  he  went 
to  Madeira  for  his  health,  and  in  1814  he  there 
made  his  will.  In  1815  he  went  to  Lisbon  by 
advice,  and  died  there  : — Held,  that  the  domicil 
of  the  testator  at  the  time  of  his  death  was 
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English,  and  that  the  crown  was  entitled  to 
legacy  duty  on  the  bequests  in  his  will.  Att.- 
Gen.  V.  Fitzgerald,  3  Drew.  610  ;  25  L.  J.,  Ch,  743. 

In  1818,  a  Portuguese  came  to  England  as 
agent  of  a  wine  company,  in  which  capacity  he 
was  employed  until  1833.  He  continued  to  re- 
side in  England,  and  in  1857  was  appointed 
attach^  to  the  Portuguese  Embassy,  which  office 
he  held  until  his  death  in  1860.  There  was  no 
evidence  of  his  having  visited  Portugal,  or  com- 
municated with  any  person  there,  after  he  came 
to  England.  In  a  will  in  his  handwriting,  he 
stated  that  as  he  was  a  Portuguese  subject,  and 
an  attach^,  his  property  was  not  liable  to  legacy 
duty : — Held,  first,  that  he  had  acquired  an  English 
domicU.  Att.'Oen,  v.  Kent,  1  H.  &  C.  12  ;  31 
L.  J.,  Ex.  «91  ;  6  L.  T.  864  ;  10  W.  R.  722. 

Held,  secondly,  that  his  appointment  as  attach^ 
did  not  revive  his  domicil  of  origin,  and  conse- 
quently his  personal  property  was  liable  to 
legacy  duty.    Ih, 

C,  bom  at  Montory,  in  France,  of  French 
parents,  in  1807  went  to  Cadiz,  where  he  was 
clerk  to  a  merchant.  He  afterwards  went  to 
Gibraltar.  In  1830  he  came  to  England,  and 
carried  on  business  as  a  commission  agent  at 
Manchester  until  his  death  in  1859.  During  all 
that  time  he  resided  in  lodgings,  for  which  he 
paid  a  weekly  rent,  and  a  further  weekly  sum 
for  his  board.  In  1835  he  visited  Montory,  and 
again  in  1846,  when  he  passed  a  solemn  act  be- 
fore a  notary  for  the  preservation  of  his  co- 
hereditary  rights  of  succession  to  a  property 
there.  He  also  then  purchased  a  house  and 
land  at  Montory,  and  desired  that  some  apart- 
ments in  the  house  should  be  kept  ready  for  his 
return.  He  frequently  expressed  an  intention 
to  return  to  his  native  country.  He  devised  and 
bequeathed  all  his  real  and  pei-sonal  property  to 
his  nephew  in  England.  He  had  no  real  pro- 
perty m  England,  but  a  large  amount  of  per- 
sonal property,  consisting  of  cash  and  railway 
shares  : — Held,  that  the  testator  was  domiciled 
in  France,  and  therefore  his  personal  property 
was  not  liable  to  legacy  duty.  Capde^ielUy  In 
re,  2  H.  &  C.  985  ;  33  L.  J.,  Ex.  306  ;  10  Jur., 
N.  S.  1156;  12W.  R.  1110. 

See  also  International  Law. 

India.] — A  British-bom  subject,  an  offi- 
cer on  service  in  her  Majesty's  army  in  India, 
died  there  intestate,  leaving  all  his  property 
situate  in  that  country,  with  the  exception  of  a 
small  sum  of  money  due  to  him  from  the  War 
Office  in  England.  His  widow  took  out  letters 
of  administration  in  India,  and  after  paying  the 
debts,  &c.,  invested  the  rest  of  the  estate  in 
India  in  her  own  name,  for  her  own  benefit,  and 
that  of  the  next  of  kin.  She  afterwards  took 
out  letters  of  administration  in  England  for  the 
purpose  of  obtaining  the  debt  due  from  the 
War  Office : — Held,  that  as  the  deceased  was  on 
duty  in  India  in  her  Majesty's  service,  he  did 
not  acquire  a  domicil  in  that  country,  and  that 
the  whole  of  his  property,  though  chiefly  situate 
abroad,  was  liable  to  legacy  duty.  Att,'6fe7i.  v. 
Napier,  6  Ex.  217  ;  20  L.  J.,  Ex.  173  ;  15  Jur.  253. 

A  testator,  who  was  an  English-born  subject 
and  an  officer  in  the  royal  navy  on  half- 
pay,  in  1829  obtained  leave  of  absence  for  the 
purpose  of  going  to  India,  and  went  to  Calcutta, 
where  he  established  a  lucrative  business.  In 
1830  he  married,  and  subsequently  had  three 
children,  born  in  Calcutta.    He  continued  to 


receive  his  half -pay  and  to  obtain  renewals  of  his 
leave  of  absence  until  1839.  In  that  year  he 
made  his  will,  and  died  at  Calcutta,  without 
having  at  any  time  returned  to  England  : — 
Held,  that  at  the  time  of  his  death  the  testator*s 
domicil  was  India,  and  therefore  that  no  legacy 
duty  was  payable  on  his  personal  property. 
Cochrell  v.  Oockrell,  25  L.  J.,  Ch.  730 ;  2  Jur., 
N.  S.  727. 

A  testator  had  a  Scotch  domicil  of  origin.  In 
1807  he  sailed  from  England  for  the  East 
Indies;  the  vessel  was  wrecked,  and  he  was 
taken  prisoner  and  confined  at  Verdun  till  1814. 
In  that  year  he  was  released.  In  1815  he  went 
to  India,  and  set  up  in  business.  In  1835  he 
made  his  will  at  Calcutta,  describing  himself  as 
of  that  place,  and  appointing  two  persons  resi- 
dent at  Calcutta  his  executors.  In  1836  he 
sailed  from  India  in  a  vessel  bound  for  an 
English  port,  and  died  in  itinere : — Held,  that 
the  domicil  at  the  time  of  his  death  was  Indian, 
and  therefore  no  legacy  duty  was  payable  upon 
his  personal  property.  Zyall  v.  Patim,  25  L.  J., 
Ch.  746. 

A  Scotchman  went  to  India,  entered  into  busi* 
ness,  and  resided  there  for  eighteen  years.  He 
then  returned  to  England  for  the  benefit  of  his 
health,  leaving  all  his  property  in  India.  He 
spent  eleven  months  in  England  and  six  months 
in  Scotland,  having  no  fixed  abode  ;  after  which 
time  he  went  back  to  India,  made  his  will,  de- 
scribing himself  as  T.  C,  coffee  planter,  Mysore, 
and  died  in  India  a  few  months  after  : — Held, 
that  he  had  abandoned  his  domicil  of  origin,  had 
acquired  an  Anglo-Indian  domicil,  which  he  re- 
tained at  his  death,  and  consequently  that  his 
property  was  not  liable  to  legacy  duty.  Allardice 
V.  Onslow,  33  L.  J.,  Ch.  434  ;  10  Jur.,  N.  S.  352  ; 
9  L.  T.  674  ;  12  W.  R.  397. 

P.,  who  was  the  son  of  Irish  parents,  and  an 
officer  in  the  military  service  of  the  East  India 
Company  on  the  Bombay  establishment,  re- 
turned to  England  in  1840,  having  attained  the 
regimental  rank  of  colonel.  By  the  regulations 
of  the  service,  officers  who  have  attained  that 
rank  were  permitted  to  reside  where  they  pleased, 
subject  to  the  company's  orders  for  their  return 
to  duty  in  India.  P.  continued  in  the  service  of 
the  company  until  his  death.  In  1841  he  was 
appointed  plenipotentiary  in  China,  and  accepted 
this  appointment  with  the  consent  of  the  East 
India  Company.  On  his  return  in  1844,  having 
been  made  a  privy  councillor,  he  purchased  the 
ground-lease  of  a  house  in  Eaton-place,  which 
he  furnished  and  fitted  up  for  his  residence,  and 
resided  there.  Soon  afterwards  he  was  appointed 
governor  of  the  Cape  of  Good  Hope,  where  he 
continued  until  1848,  when  he  was  appointed 
governor  of  Madras.  He  resided  at  Madras  until 
1854,  when  he  returned  to  his  house  in  Eaton- 
place,  but  afterwards  went  to  other  places  in 
England,  and  ultimately  to  Malta,  where  he  died. 
In  his  will  and  codicils  he  described  himself  as 
of  Eaton-place.  During  the  last  period  of  his 
life  he  frequently  declared  his  intention  of  re- 
turning to  India  : — Held,  that  the  fact  that  he 
continued  in  the  service  of  the  company,  and 
was  liable  to  be  ordered  to  return  to  India,  did 
not  prevent  him  from  acquiring  an  English 
domicil  on  his  return  from  China ;  that  his  sub- 
sequent residence  as  governor  of  the  Cape  of 
GKxkI  Hope  and  at  Madras  did  not  involve  the 
loss  of  his  English  domicil ;  and  that,  as  he  had 
acquired  an  English  domicil  on  his  return  from 
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China  in  1844,  subsequent  expressions  of  inten- 
tion to  retain  to  India,  and  even  the  going  to 
Malta  with  the  view  of  nltimately  returning 
there,  did  not  affect  the  domicil  he  had  acquired 
in  England.  Alt,- Gen.  v.  Pottinger,  6  H.  &  N. 
733  ;  30  L.  J.,  Ex.  284  ;  7  Jur.,  N.  S.  470 ;  4  L.  T. 
368  ;  9  W.  R.  578. 


«« Anglo-ChinaM  "  —  Extra     Territorial 

Juiidietion.] — Notwithstanding  the  constitution 
of  the  Supreme  Court  of  China  and  Japan,  and 
the  jurisdiction  conferred  on  that  court  by  the 
Order  in  Council  of  China  and  Japan,  1865,  over 
British  subjects  having  a  "^  fixed  place  of  resi- 
dence in  China,'"  a  native  of  this  country  cannot 
acquire  by  residence  in  ^c  empire  of  China  an 
Anglo-Chinese  domicil  analogous  to  that  known 
as  Anglo-Indian,  and  the  estate  of  a  British 
subject  whose  fixed  place  of  residence  is  in  the 
empire  of  China,  is,  on  death,  within  the  opera- 
tion of  the  Legacy  Duty  Acts.  TootaVi  Trusts, 
In  re,  28  Ch.  D.  532  ;  52  L.  J.,  Ch.  664  j  48  L.  T. 
816  :  31  W.  R.  653. 


In  the  Colonies.] — In  1856, R.,  whose  domi- 


cil of  origin  was  England,  was  appointed  chief 
justice  of  Ceylon, during  the  pleasure  of  the  crown, 
and  he  resided  with  his  family  there,  in  the  exer- 
cise of  the  duties  of  his  office,  until  his  death  in 
^1860.  He  left  a  library  and  other  effects  in 
England,  and  he  invested  laige  sums  of  money 
on  mortgage  in  Ceylon  : — Held,  that  in  the  ah- 
senoe  of  any  evidence  of  an  intention  to  acquire 
a  foreign  domicil,  he  retained  his  domicil  of 
ori^n,  and  therefore  his  personal  property  was 
subject  to  legacy  duty.  Att.-Oen,  v.  Rowe,  1 
H.  &  C.  31 ;  31  L.  J.,  Ex.  314  ;  8  Jur.,  N.  S.  823  ; 
6L.T.438;  10  W.  R.  718. 

A  British-born  subject  died  domiciled  in  a 
British  colony.  At  the  time  of  his  death  he  was 
possessed  of  personal  property,  locally  situated 
m  Scotland.  Probate  of  his  will  was  taken  out 
in  Scotland,  for  the  purpose  of  administering 
his  property,  and  out  of  the  fund  thus  obtained 
1^  the  executors  legacies  were  paid  to  the  lega- 
tees residing  in  Scotland  : — Held,  that  legacy 
dnty  was  not  payable  in  respect  of  these  legacies. 
Thompson  v.  Advocate^  General,  12  C.  &  F.  1 ; 
13  Sim.  153  ;  9  Jur.  217. 

Colonial  Duties  Payable  ont  of  General  Es- 
tate.]— A  testator  whose  assets  consisted  partly 
of  personal  estate  in  the  colony  of  Victoria,  where 
duty  is  payable  on  the  property  of  all  deceased 
persons,  died  domiciled  in  England,  and  by  his 
will  gave  many  pecuniary  legacies,  and  divided 
the  residue  among  some  of  the  pecuniary  lega- 
tees : — Held,  that  the  duties  attaching  in  Victoria, 
and  all  expenses  of  realization,  were  payable  out 
of  the  general  estate  before  distribution,  and  that 
the  pecuniaty  legatees  were  entitled  to  their 
legacies,  free  of  all  colonial  duties  and  expenses 
except  the  English  legacy  duty.  Peter  v.  Stir^ 
ling,  10  Ch.  D.  279  ;  27  W.  R.  469. 

b.  IiOffaoiea  Olear  of  Duty. 

**  All  my  Legaoiet."^— Where  a  testator  directs 
that  one  class  of  legacies  "  shall  be  paid  prior  to 
his  debts  and  other  l^;acies,  and  that  all  his 
legacies  shall  be  paid  within  two  years,  free  from 
l^lBcy  duty,"  the  exemption  from  duty  is  not 
limited  to  such  legacies  only  as  are  payable 
within  two  years ;   but  the  general  words,  ^'  all 
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my  legacies,"  will  include  a  legacy  given  by  a 
subsequent  codicil,  which  is  made  payable  at  a 
different  time.  Bi/ne  v.  Curry,  2  C.  &  M.  603  ; 
4  Tyr.  479. 

** Without  Bednction."]'-A  testator  having* 
directed  legacies  to  be  paid  at  the  expiration  of 
six  months  after  his  decease,  without  deduction, 
the  legatees  are  entitled  to  the  full  amount,  an(i 
the  legacy  duty  must  be  paid  by  the  executors. 
Barksdaile  v.  Gilliat,  1  Swans.  562. 

A  bequest  of  one  clear  yearly  rent-charge  or 
annuity  of  100/.  a  year  out  of  real  and  pNersonal 
estate,  is  payable  without  any  deduction  for 
legacy  duty.  Bailey  v.  Boult,  14  Boa  v.  595  ;  21 
L.  J.,  Ch.  277. 

"Free  of  Duty."] — By  a  will,  some  legacies 
were  given  free  of  duty,  and  their  amounts  wer& 
varied  by  a  codicil : — ^Held,  that  they  were  still 
exempt  from  duty.  Fisher  v.  Brierley,  30  Beav.. 
267. 

**  Clear  Income."  1 — ^A  testator  gave  his  residuary 
personal  estate  to  his  executors  upon  trust  out 
of  a  certain  part  thereof  to  set  apart  and  appro* 
priate  so  much  as  would  produce  the  clear  in> 
come  or  sum  of  lOOZ.  a  year,  and  pay  such  in- 
come or  yearly  sum  to  a  named  charity : — Held, 
that  the  legacy  waff  given  free  of  legacy  duty.. 
Coles,  In  re,  22  L.  T.  221. 

When  Eesidoary  Estate  Inrafflcient.]— A  tes- 
tator gave  certain  legacies  free  of  legacy  duty, 
simplicitcr,  and  other  legacies  free  of  legacy  duty, 
with  a  direction  that  the  duty  should  be  paid 
out  of  his  residuary  estate.  The  corpus  of  the 
legacies  and  the  duty  having  been  paid,  it  was- 
ascertained  that  the  estate  was  deficient,  so  that 
there  was  no  residue  available  for  payment  of 
the  duty  directed  to  be  thereby  borne  : — Held, 
that  the  gift  of  duty  out  of  the  residuary  estate 
failed  pro  tanto,  and  that  the  legatees  whose 
legacy  duty  was  to  be  borne  by  the  residuary 
estate  must  themselves  bear  the  legacy  duty  to 
the  extent  to  which  the  general  personal  estate 
was  insufficient  to  pay  the  same.  Wilson  v» 
O'Leary,  17  L.  R.,  Eq.  419. 

The  legacy  duty  on  a  charitable  legacy,  given 
free  of  duty,  cannot  be  paid  out  of  impure  person- 
alty. Wilkinson  v.  Barber,  14  L.  R.,  Eq.  96  ; 
41  L.  J.,  Ch.  721  ;  26  L.  T.  937  ;  20  W.  R.  763. 

Abatement]— A  gift  of  the  legacy  duty 

payable  on  a  specific  legacy  ranks  as  a  pecuniary 
legacy,  and  in  the  case  of  a  deficiency  of  assets  must 
a^te  along  with  other  pecuniary  le^cies.  Far^ 
rer  v.  St.  Catherine's  College,  Cambridge,  16  L.  R.,. 
Eq.  19 ;  42  L.  J.,  Ch.  809  ;  28  L.  T.  800  ;  21  W.  R. 
643. 

0.  Bate  of  Charflre  and  Payment. 

•  

Bequest  to  Daughter  and  Hnsband  in  Xqnal 
Shares.l — ^A  bequest  of  all  the  rest,  residue  and 
remainder  of  the  personal  estate  of  a  testator  to 
his  son-in-law  B.,  and  to  the  testator's  daughter 
P.,  his  wife,  their  executors,  administrators,  and 
assigns,  for  their  absolute  benefit,  is  not  charge- 
able under  55  Geo.  3,  c.  184,  Sched.  3,  with  the 
highest  duty  of  lOl.  per  cent,  on  the  whole 
amount,  as  being  a  legacy  given  to,  or  devolving 
to  or  for  the  benefit  of  B.  the  husband,  a  stranger 
in  blood  to  the  deceased  ;  nor  chargeable  wholly 
with  the  lowest  duty  of  1/.  per  cent.,  as  being  a 
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legacy  given  to,  or  devolving  to  or  for  the  benefit 
of  a  child  of  the  deceased  (in  the  person  of  the 
daughter),  but  chargeable  by  moieties,  as  being 
a  bequest  for  the  benefit  of  each  to  the  amount 
of  one-half ;  and  therefore  as  to  one  moiety 
chargeable  at  the  highest,  and  as  to  the  other  at 
the  lowest  duty.  Att.-Ocn,  v.  Bacchus,  11  Price, 
1;  9  Price,  30. 


-To  SonandBanghter-in-Law.] — A  bequest 


of  "  a  residue  of  whatever  it  may  consist,  such 
money  as  arises  from  it  to  be  invested  in  the  public 
funds,  the  interest  to  be  appropriated  to  the 
testator's  son  and  his  wife  (a  stranger  in  blood) 
for  their  lives,  with  remainder  to  the  grand- 
children of  the  testator  in  equal  proportions," 
is  liable  to  a  legacy  duty  to  be  calculated  at  the 
rat«  of  \l.  per  cent,  for  the  son's  moiety,  and 
'lOJ,  per  cent^ier  that  gA the. wife,  upon,  the, prin- 
ciple that  the  son  and  his  wife  eacn  take  a  life 
interest  in  one  moiety  of  the  income  of  the 
residue.    Att^-Oen.  v.  Burnie,  3  Y.  &  J.  531. 

Appointment  to  Penon  Entitled  in  Default 
of  Appointment.]— J.  R.,  after  directing  his 
real  estates  to  oe  sold  and  converted  into 
personalty,  bequeathed  the  general  residue  of 
his  personal  estate  to  his  daughter,  J.  A.  P.,  and 
J.  R.,  J.  S.,  and  J.  G.,  his -executrix  and  exe- 
cutors, upon  trust,  to  permit  his  daughter  to 
receive  the  rents  and  dividends  during  her  life, 
and  after  her  decease,  for  such  person  or  persons 
(other  than  and  except  J.  W.  and  his  relations, 
M.  H.  and  his  relations,  and  the  relations  of  the 
late  husband  of  the  testator's  daughter,  and 
every  of  them),  in  such  parts,  shares,  and  pro- 
portions, and  in  such  manner  and  form,  as  J.  A.  P., 
whether  sole  or  covert,  should  by  will  appoint ; 
and  in  default  of  appointment,  in  trust  for  the 
next  of  kin  of  D.  R.  And  the  testator  declared, 
that,  in  case  his  daughter  should  intermarry  with 
J.  W.,  or  any  of  his  relations,  or  should  reside 
with  or  receive  visits  from  him  or  them,  the  be- 
quests in  her  power  should  utterly  cease.  After 
the  testator's  death,  J.  A.  P.  marri^  G.  E.  P., 
and  the  interest  and  dividends  of  the  testator's 
residuary  estate  were  regularly  paid  to  her  until 
her  death.  Previously  to  her  death  she  made  a 
will,  and,  in  exercise  of  the  power  under  her 
father's  will,  she  gave  10,000^.  consols  to  the  de- 
scendants of  the  before-named  D.  R. ;  and  gave 
all  the  rest  of  her  father's  property  to  various 
persons,  strangers  in  blood  to  both  her  father 
and  herself.  D.  R.  was  the  son  of  a  brother  of 
J.  R.,  the  testator: — Held,  first,  that,  on  the 
death  of  J.  A.  P.,  a  duty  of  one  per  cent,  became 
payable  in  respect  of  the  bequest,  in  the  will  of 
J.  R.,  of  the  residue  of  his  estate  and  effects  to 
J.  A.  P.,  after  allowing  any  duty  already  paid  in 
respect  thereof.  Piatt  v.  BovtJi,  6  M.  &  W.  766  ; 
S,  CI,  3  Beav.  257. 

Held,  secondly,  that  legacy  duty  was  payable 
in  respect  of  %he  bequests  contained  in  the  will  of 
J.  A.  P.,  at  the  same  rate  at  which  it  would  have 
been  payable  if  they  had  been  mere  legacies 
given  by  her  payable  out  of  her  own  personal 
estate.    lb. 

SnoceiBion  to  Estate  in  Remainder  subject  to 
Rent-charge.] — A  testator  devised  real  estate  to 
T.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder  to  T.  P.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  re- 
mainder to  G.  P.  for  life,  with  remainder  over ; 


and  gave  a  power  to  the  several  persons,  who, 
by  virtue  of  the  limitations  in  the  will,  should  be 
in  actual  possession  of  the  estates  by  deed  or 
will  to  appoint  to  any  woman  or  women  they 
should  marry,  by  way  of  jointure,  rent-charges 
not  exceeding  750/.  per  annum  for  life,  to  be 
issuing  out  of  and  chargeable  upon  the  devised 
estates,  clear  of  all  taxes  and  "? eductions  what- 
soever. T.  died  without  issue,  and  T.  P.  entered 
into  possession  of  the  estates,  and  by  bis  will 
charged  them  with  7501,  per  annum,  by  way  of 
jointure  to  his  wife,  under  the  power,  and  died 
without  issue  male,  whereupon  G.  P.  entered 
into  possession : — Held,  that  G.  P.  was  chargeable 
with  legacy  duty,  after  the  rate  of  lOZ.  per  cent, 
on  the  value  of  the  rent-charge  of  7o0l.  per 
annum.  Att.-Oen,  v.  Pickardj  3  M.  &  W.  652  ; 
1  H.  &  H.  174;  Affirmed  in  error,  Pickard  v. 
AU.'Gen.,  6  M.  ^  W.  348. 

Oeyise  of  Lands  in  England — Proceeds  to 
*  *  Daughters  "  of  Foreign  Mother.  ] — The  proceeds 
of  land  in  England  devis^  by  a  British  subject 
domiciled  in  BYance,  on  trust  to  sell  and  pay  the 
proceeds  to  his  daughters  bom  of  a  French 
mother  before  marriage,  but  afterwards  legiti- 
mated according  to  French  law,  are  liable  to 
legacy  duty  at  IZ.  per  cent.  only.  tSkottawe  y. 
Young,  11  L.  R.,  Eq.  474  ;  40  L.  J.,  Ch.  366  ;  24 
L.  T.  220  ;  19  W.  R.  583. 

A  person  of  English  birth,  but  domiciled  in 
France,  gave,  by  his  will,  shares  in  the  proceeds 
of  converted  real  estate  in  England  to  his  two 
daughters,  who  were  not  born  in  wedlock,  but 
had  been  legitimated  according  to  the  law  of 
France  : — Held,  that  the  status  of  the  daughters 
in  England  must  be  their  status  according  to  the 
law  of  France,  i.e.,  that  of  legitimate  children 
and  not  of  "  strangers  in  blood,"  and  that  legacy 
duty  at  the  rate  of  II,  per  cent,  was  payable  upon 
the  shares  taken  by  them  under  their  father's 
will.     lb. 

Legacy  to  Stranger — Duty  Paid— Will  dis- 
puted by  Kezt  of  Xin.] — By  an  instrument  pur- 
porting to  be  the  will  of  S.,  the  whole  of  his 
personalty,  amounting  in  the  net  to  12,748^., 
was  bequeathed  to  J.,  a  stranger  in  blood,  who 
was  made  executor.  J.  took  out  probate,  and 
paid  the  duty  of  \Ql,  per  cent,  on  the  whole  net; 
afterwards  T.,  the  next  of  kin  to  S.,  disputed  the 
will,  on  the  ground  that  S.  was  not  of  disposing 
mind.  J.  paid  6,000Z.  to  T.,  and  consented  that 
the  will  should  be  revoked,  and  administration 
taken  out  by  T.,  who,  in  consideration  thereof, 
released  to  J.  her  claim  on  the  12,748Z.  T.,  from 
her  nearness  in  blood,  was  liable  to  a  duty  of 
less  than  lOZ.  per  cent. : — Held,  that  under  36 
Geo.  3,  c.  52,  s.  37,  J.  was  entitled  to  a  return  of 
duty,  not  only  on  the  6,000^.,  but  also  on  the  re- 
maining 6,748Z.,  and  that  the  duty  on  the  whole 
12,748/.  was  to  be  accounted  for  between  T.  and 
the  commissioners  of  stamps,  as  duty  charged 
on  T.  at  the  lower  rate.  Beg,  v.  Stamps  and 
Taxes  (^Commissioners'),  6  Q.  B.  657. 

Proof  of  Payment]— (36  Geo.  3,  c.  52,  s.  27.) 
A  copy  of  an  entry  in  the  stamp-office  books  of 
the  payment  of  the  duty  on  a  legacy  is  evidence 
of  the  payment  of  the  duty.  Harrison  v.  Bar- 
well,  10  Sim.  380. 

A  certificate  from  the  Inland  Revenue  Office, 
that  the  duty  is  paid  in  respect  of  the  land  con- 
tracted to  be  sold,  dischaiges  a  purchaser,  and  no 
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particular  form  of  certificate  can  be  required  bj 
a  parcbaser.  ffouje  QEarl)  t.  Liehjisld  (^W), 
35  Beav.  370 ;  1  L.  R.,  Eq.  641  ;  14  W.  R.  468. 
Affirmed,  2  L.  H.,  Gb.  155  ;  36  L.  J.,  Cb.  313  ;  16 
Ii.  T.  436  ;  15  W.  R.  323. 

d.  Szeoutors  Aoooxintable  for. 

OmiisioB  by  Ezeentor  to  Bednct.]— It  is  the 
daty  of  an  executor  to  dedact  the  amount  of 
legacy  duty ;  and  if  he  omits  to  do  so,  he  will 
become  peraonally  responsible  for  it.  Sammanj 
In  re,  3  M.  &  W.  381. 

Where  legacy  duty  attaches  on  a  legacy  the 
execators  mil  be  accountable  for  and  bound  to 
retain  the  duty  chargeable  on  the  legacy.  WU- 
liamt»H,  In  re,  1  C,  M.  &  R.  142  ;  4  T^r.  613. 

Where  executors  have  paid  the  amount  of 
legacies  in  full  to  the  legatees,  and  the  duties 
were  subsequently  paid  by  the  executors  when 
the  accounts  were  passed  through  the  stamp 
office : — ^Held,  that  they  could  not  maintain  an 
action  to  recover  the  amount  of  the  duties  against 
the  l^atees  in  respect  of  whose  legacies  they 
were  paid.  Foster  v.  Ley^  2  Scott,  438  ;  2  Bing. 
N.  C.  269  ;  1  Hodges,  326. 

Duty  Paid  after  Fifteen  Yean — ^Secoyery 

£rom  Legatee.] — ^An  executor  allowed  the  legatee 
of  leasehold  to  occupy  for  fifteen  years,  the  legacy 
dnty  being  unpaid.  The  executor  was  then 
called  upon  to  pay  duty  on  the  profits  accruing 
for  the  fifteen  years,  as  well  as  the  principal 
▼alue  of  the  premises  : — Held,  that  ho  was  liaole 
to  the  whole  of  such  duty,  and  that  he  might 
recover  all  the  money  paid  on  that  account  as 
money  paid  to  the  use  of  the  legatee.  Bate  v. 
Paynr,  13  Q.  B.  900  ;  18  L.  J.,  Q.  B.  273  ;  13  Jur. 
609. 

Tnut  for  Childrett<~Liability  to  Account.] — 
A  testator  made  his  will  in  the  following  terms  : 
"  I  give  and  bequeath  all  my  property,  of  what- 
soever description,  to  my  wife,  for  the  mainten- 
ance of  herself  and  our  children ;  and  I  constitute 
my  wife  to  be  executrix  of  this  my  will : " — Held, 
thiat  a  trust  was  thereby  constituted  for  the  bene- 
fit of  the  children,  and  that  the  executrix  was 
bound  to  deliver  an  account  to  the  Legacy  Duty 
Office.  Jffarris,  In  re,  7  Ex.  344 ;  21 L.  J.,  Bx.  92. 

Bequest  of  Seyereionary  Interest — Sale  before 
Contingency — Ezeentor  a  Party.] — A  cestui  que 
trust  of  a  portion  of  the  proceeds  of  a  contingent 
reversionary  interest  in  an  estate  directed  to  be 
sold,  in  case  of  and  upon  the  happening  of  the 
contingency,  bequeathed  his  reversionary  interest 
to  a  legatee,  who  sold  the  same  before  the  hap- 
pening of  tbe  contingency.  The  executor  was  a 
party  to  the  assignment,  to  obviate  all  question 
as  to  the  existence  of  debts  of  the  cestui  que 
trust,  and  the  purchase-money  was  thereby  ex- 
preseed  to  be  paid  to  him,  but  was  in  fact  paid 
to  the  legatee  by  the  purchaser : — Held,  that  the 
executor  had  no  claim  on  the  purchaser  to  be 
reimbursed  the  legacy  duty,  which,  after  the 
happening  of  the  contingency,  he  was  compelled 
to  pay  on  the  full  value  of  the  share.  Ihrwcll 
V.  Scale,  3  De  G.  &  S.  359  ;  18  L.  J.,  Ch.  189  ; 
13  Jur.  483. 

Payment  of  Mortgage  Debt— Beflcieney  of  Es- 
tate.]—!., being  seised  in  fee  of  lands,  mortgaged 
them  as  a  security  for  money  lent.  The  deed 
contained  a  covenant  by  T.  to  pay  the  principal 


and  interest  on  a  certain  day.  By  another  deed, 
T.  covenanted  to  pay,  on  a  certain  day,  a  further 
sum  of  money  lent,  and  that  the  same  lands 
should  be  charged  with  that  sum  also.  T.,  by 
will,  devised  his  real  estate  to  B.,  whom  he  ap- 
pointed his  executor.  T.  paid  the  interest  on  the 
mortgage  debts,  but  died  without  having  paid 
the  principal.  The  personal  estate  of  T.  was 
only  sufficient  to  discharge  his  funeral  and  testa- 
mentary expenses.  B.,  by  will,  bequeathed  his 
real  and  personal  estate  to  his  two  sons,  whom 
he  appointed  his  executors,  and  died  without 
having  paid  the  mortgage  debts.  The  executors 
of  B.  exnausted  his  personalty  by  paying  with  it 
those  debts,  and  on  that  ground  claimed  an  ex- 
emption from  legacy  duty,  and  a  return  of  pro- 
bate duty  : — Held,  that  the  executors  were  bound 
to  pay  legacy  duty,  and  were  not  entitled  to  a 
return  of  probate  duty,  since  they  were  not  justi- 
fied in  paying  the  mortgage  debts  with  the  per- 
sonal estate  of  B.,  notwitl^tanding  the  11  Geo.  4 
k  1  Will.  4,  c.  47,  s.  3,  rendered  them  and  B. 
liable,  as  devisees,  to  actions  on  the  covenants  on 
the  deeds.  Taylor,  In  re,  8  Ex.  384  ;  22  L.  J., 
Ex.  211. 

Money  Paid  into  Conrt  under  Legacy  Onty 

Act.]— A  testamentary  guardian  is  not  entitled 
as  sucb  to  obtain  payment  out  of  court  of  funds, 
the  property  of  his  infant  ward,  which  have  been 
paid  into  court  under  the  Legacy  Duty  Act : — 
Semble,  that  in  ordinary  cases,  which  do  not  de- 
pend upon  a  special  act,  a  testamentary  guardian 
is  entitled  to  give  a  receipt  for  funds  coming  to 
his  infant  wawl.  Cresswell,  In  re,  45  L.  T.  468 ; 
30  W.  R.  244. 


e.   Proceedings  agalnat  Szecutors. 

Bole  to  Aocennt.] — ^A  rule  for  an  attachment 
against  an  executor  for  not  delivering  an  account 
at  the  Legacy  Duty  Office  is  nisi  only.  Vyvyan, 
In  re,  1  Tyr.  379  ;  1  C.  &  J.  409. 

Where,  on  a  rule  nisi  calling  upon  executors 
to  account  for  and  pay  over  legacy  duties,  the 
executor  did  not  appear  to  shew  cause,  and  the  rule 
was  therefore  made  absolute,  the  court  ordered 
that  it  should  form  part  of  the  rule,  if,  upon  the 
deUveiy  of  the  accounts,  there  should  be  found 
to  be  any  duties  payable  to  his  majesty,  tbat  the 
executor  or  administrator  should  pay  the  costs  of 
the  crown,  to  be  taxed  in  the  usual  manner. 
RobeHson,'ln  re,2  M.  &  W.  407  ;  ^  D.  P.O.  609  ; 
M.  &  H.  71. 

A  rule  was  obtained  for  the  surviving 
executor  of  the  executrix  of  the  executor 
of  a  testator,  to  account  for  legacy  duties  due 
on  the  estate  of  the  original  testator.  The 
original  testator  died  in  1812  ,*  the  surviving 
executor  had  never  acted,  except  in  signing 
documents ;  he  knew  nothing  of  the  estate  of  his 
testatrix,  and  had  received  no  assets  of  hers,  or  of 
the  original  testator: — Held,  that  the  power 
given  to  the  court  by  42  Geo.  3,  c.  99,  s.  2,  is  dis- 
cretionary, and  that  the  case  was  not  one  in 
which  they  ought  to  exercise  it.  Pigott,  In  re, 
1  C.  &  M.  827  ;  3  Tyr.  859. 

The  pendency  of  a  suit  in  equity,  at  the  in- 
stance of  a  legatee,  praying  that  an  account  may 
be  tiJcen  of  a  testator^s  personal  estate  and 
effects  received  by  the  executors,  and  that  the 
personal  estate  may  be  administered  and  the 
legacy  paid,  is  no  answer  to  an  application  by 
the  commissioners  of  stamps,  under  the  42  Geo. 
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3,  c.  99,  if  any  duties  have  become  payable  on 
legacies  which  have  been  paid,  notwithstanding 
the  36  Geo.  3,  c.  52,  which  provides  that  the 
conrt  in  which  such  suit  shall  be  instituted  shall, 
in  giving  directions  concerning  the  payment  of 
legacies,  take  care  that  no  allowance  be  made  in 
respect  of  any  legacy,  without  due  proof  of  the 
payment  of  the  duties  thereby  imposed.  Sammony 
In  re,  3  M.  &  W.  381. 

When  in  pursuance  of  the  13  &  14  Vict.  c.  97, 
s.  8,  a  rule  nisi  for  the  payment  of  a  sum  of 
money  to  the  receiver-general  of  inland  revenue 
as  legacy  duty  has,  on  no  cause  being  shewn, 
been  made  absolute  against  the  person  withhold- 
ing the  duty,  and  both  rules  have  been  personally 
served,  the  court  will  grant  a  rule  for  an  attach- 
ment absolute  in  the  fibrst  instance.  Erann,  In  re, 
3  H.  &  C.  562  ;  34  L.  J.,  Ex.  87  ;  11  Jur.,  N.  S. 
182  ;  11  L.  T.  717  ;  13  W.  R.  350. 


7.  Probate  Duty. 
a.  Interests  and  Property  Liable. 

Appointment  under  a  Will.]— Prior  to  23  Vict, 
c.  15,  no  duty  was  payable  in  respect  of  property, 
the  subject  of  appointment  by  will.  Piatt  v. 
Routh,  6  M.  &  W.  756 ;  8,  C.y  3  Beav.  267. 
Affirmed,  nom.  Drake  v.  Aft,' Gen.,  10  C.  &  F. 
257. 


Exeroiie  of  a  Power,  what  is.] — A  tes- 


tator bequeathed  stock  to  trustees,  upon  such 
trusts  and  subject  to  such  powers,  as  A.  should  by 
deed  or  will  direct  or  appoint ;  and  in  default  of 
appointment,  to  pay  the  dividends  to  A.  during 
her  life,  and,  after  her  decease  to  pay  the  prin- 
cipal amongst  her  children.  After  the  testator's 
death,  A.  executed  a  deed  according  to  the  mode 
prescribed  by  the  will ;  by  which,  after  reciting 
that  she  was  desirous  of  executing  the  power,  she 
directed  the  trustees  to  transfer  the  fund  to  her- 
self and  a  new  trustee,  upon  such  trusts  and  sub- 
ject to  such  powers,  as  A.  should  by  any  deed, 
with  or  without  power  of  revocation  and  new 
appointment,  or  by  her  last  will,  direct  and  ap- 
point, with  limitations  over,  in  default  of  appoint- 
ment, similar  to  those  contained  in  the  will ;  in 
pursuance  of  which  deed  the  fund  was  trans- 
ferred into  the  names  of  A.  and  the  new  trustee. 
A.  afterwards  by  will,  by  virtue  and  in  execution 
of  that  power,  appointed  the  fund  to  be  trans- 
ferred to  certain  persons,  in  trust  that  the  same 
might  be  consoliaated  with  and  become  part  of 
her  residuary  estate,  and  follow  the  dispositions 
thereof  thereinafter  mentioned  : — Held,  that  the 
deed  executed  by  A.  being  an  exercise  of  the 
power  under  the  original  will,  the  property 
thereby  became  liable  to  her  debts,  and  became 
her  personal  estate,  in  which  she  had  an  interest, 
and  consequently  was  liable  to  the  payment  of 
probate  duty.  Att.-  Gen,  v.  Staff,  2  C.  &  M.  124  ; 
4  Tyr.  14. 

Moneys  Beooyerable  by  an  Ezecntor.] — All 
moneys  recoverable  by  an  executor  by  virtue  of 
a  probate,  in  whatever  form  recovered,  whether 
through  the  agency  of  a  court  of  equity  or  of  a 
court  of  law,  are  part  of  the  estate  and  effects  of 
the  testator,  and  are  liable  to  probate  duty.  Att,- 
Gen,  V.  Sninning,  8  H.  L.  Gas.  243  ;  30  L.  J.,  Ex. 
379  ;  6  Jur.,  N.  8. 1083  ;  8  W.  R.  762. 

Probate  duty  is  payable  in  respect  of  the 
purchase-money  of  real  estate  on  a  contract  for 


its   purchase,  made  before,  but  completed  after, 
the  death  of  the  testator.    Ih, 

Sun  Beooyerable  at  Damage^] — ^A  sum  re- 
coverable by  an  executor  against  a  person  for 
damages  in  negligently  causing  his  testator's 
death,  is  not  a  subject  of  probate  duty.    lb. 

Contingent  Interests.] — The  duty  must  be  paid 
on  the  whole  personal  estate  belonging  to  an  in- 
testate, including  contingent  interests.  Lord  v. 
Colrin,  3  L.  R.,  Eq.  737 ;  36  L.  J.,  Ch.  354  ;  16 
L.  T.,  53  ;  15  W.  R.  485. 

Where  such  duty  was  not  paid  on  a  contingent 
interest,  which  afterwards  fell  into  possession : — 
Held,  that  duty  must  be  paid  on  the  present 
value  of  the  absolute  interest,  and  not  on  the 
value  of  the  contingent  interest  at  the  date  of 
administration  only  ;  although  if  duty  had  been 
paid  on  the  value  of  the  contingency,  the  crown 
would  not  have  been  entitled  to  any  further  duty 
by  reason  of  the  contingency  having  subsequently 
&llen  into  possession.    Ih, 

Kealty  forming  Part  of  Partnership  Assets — 
Conyeriion.] — The  shares  of  partners  in  realty 
forming  part  of  the  partnerslup  property  must 
be  regarded  as  personal  estate  in  the  absence  of 
any  agreement  between  the  partners  to  the  con- 
trary; and  probate  duty  is  payable  on  a  de- 
ceased partner's  share  in  such  realty  irrespective 
of  the  question  whether  or  not  there  is  in  the 
event  any  actual  conversion  into  personalty. 
Oustance  v.  Bradshaw  (4  Hare,  316)  discussed. 
Att.'Gen,  v.  IlvbbvcJt,  10  Q.  B.  D.  488  :  52  L.  J., 
Q.  B.  464  ;  48  L.  T.  608.  Affirmed,  53  L.  J.,  Q.  B. 
146— C.  A. 

Shares  in  Company — Bnty,  in  what  Country.] 

— Shares  in  railway  companies  are  assets  in  the 
country  in  which  the  holders  must  be  registered, 
and  therefore,  it  is  in  that  country  the  probate 
duty  must  be  paid  thereon  by  the  executors  or 
administrators  of  deceased  proprietors.  Att.- 
Gen,  V.  niggint,  2  H.  &  N.  339  ;  26  L.  J.,  Ex. 
403. 

Purchase  ont  of  Assets  of  Testator.] — 

Shares  in  a  banking  company  purchased  by  exe- 
cutors with  the  assets  of  their  testator  in  the 
name  of  a  party  who  was  entitled  to  the  dividends 
for  life,  are  included  in  the  probate  stamp,  and 
do  not  require  to  be  covered  by  the  stamp  upon 
the  letters  of  administration  granted  to  the  estate 
and  effects  of  the  party  in  whose  name  the  pur- 
chase was  made.  Henrwll  v.  Strong,  25  L.  J., 
Ch.  407. 

If  the  bankers  refuse  to  transfer  the  shares 
after  an  affidavit  made  by  the  executor  of  the 
testator,  in  conformity  with  48  Geo.  3,  c.  149, 
they  do  so  at  the  peril  of  costs.    Ih. 

Property  in  Foreign  Country.] — Probate  duty 
is  not  payable  in  respect  of  property  in  a  foreign 
country  belonging  to  a  testator  dying  in  this 
country,  although  the  property  is  brought  into 
and  administered  in  this  country  by  the  executor. 
Att.'Gen,  v.  IHmond,  1  C.  &  J.  356;  1  Tyr, 
243. 

Prooeeds  of  Foreign  Stook.]  —  French 


stock  belonging  to  an  English  testator  may  be 
sold  abroad  by  the  English  executor,  and  its 
proceeds  administered  by  him  here,  without  pay- 
ing probate  duty  thereon.     Ih, 
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Probate  duty  is  not  payable  under  55  Geo.  3, 
c  184,  in  respect  of  personal  assets  of  an  English- 
man domiciled  and  dying  in  England,  which 
being  locally  situate  in  a  foreign  country  at  the 
time  of  his  death,  were  not  brought  hither  till 
after  that  event  by  his  executors ;  though  they 
bad  obtained  an  English  probate  in  respect  of 
his  personalty  situate  in  England,  and  proceeded 
by  virtue  of  that  probate  to  collect  and  admi- 
nister in  this  country  the  whole  of  the  assets. 
Att'Gen.  v.  Hope,  1  C,  M.  &  R.  530;  4  Tyr. 
878  ;  2  C.  &  F.  84  ;  8  Bligh,  N.  S.  44. 

Fonigii  Bondf .] — But  probate  duty  ia  payable 
in  respect  of  bonds  of  a  foreign  government,  of 
which  bonds  a  testator,  dying  in  this  country, 
was  holder  at  the  time  of  his  death,  and  which 
have  come  to  the  hands  of  his  executors  in  this 
countiy ;  such  bonds  being  marketable  securities 
within  this  kingdom,  saleable  and  transferable 
by  delivery  only,  and  it  not  being  necessary  to 
do  any  act  out  of  this  kingdom  to  render  the 
transfer  of  them  valid.  Att,'Gen,  v.  JBauwent, 
4  M.  &  W.  171 ;  1  H.  &  H.  319. 

Sills  ]>Tawn  in  India  on  a  London  Bank.] — 
Bills  drawn  in  India  on  a  London  bank  in  favour 
of  ^e  testator^s  London  bank  are,  if  he  dies 
abroad  before  they  reach  England,  assets  within 
the  jurisdiction,  and  are  liable  to  probate  duty 
in  England  under  55  Geo.  3,  c.  184,  s.  38.  Att,' 
Gen.  V.  Pratt,  9  L.  R.,  Ex.  140 ;  43  L.  J.,  Ex. 
108  ;  80  L.  T.  531 ;  22  W.  R.  615. 

P.,  resident  in  India,  directed  his  bankers 
there  to  reiUize  certain  securities  and  transmit 
the  proceeds  to  his  bankers  in  England.  The 
securities  were  realized,  and  the  proceeds  trans- 
mitted in  bills  of  exchange,  payable  six  months 
after  sight,  and  drawn  by  a  bank  in  India  upon 
a  bank  in  London  in  favour  of  his  English 
bankers.  Whilst  the  bills  were  on  their  way  to 
England,  P.  died  in  India.  The  bills  were  re- 
ceived by  his  bankers  in  England  and  were 
accepted,  and  the  proceeds  were  in  due  course 
collected  by  the  bankers,  and  were  received  by  a 
person  whom  the  testator  had  appointed  his 
executor  in  England,  and  who  had  taken  out 
probate  here : — Held,  that  probate  duty  must  be 
paid  on  the  amount  of  the  bills.    Ih, 

Exemption  of  Heir-at-Law.] — An  heir-at-law, 
though  liable  for  debts,  held  not  liable  to  pay 
probate  duty,  either  directly  or  indirectly,  which, 
in  case  of  a  deficiency  of  the  impure  personalty, 
after  payment  of  debts  and  costs,  was  ordered  to 
be  borne  by  the  specific  bequest  to  a  hospital. 
Shepheard  v.  Beetham,  6  Ch.  D.  597  ;  46  L.  J., 
Ch.  763  ;  36  L.  T.  909  ;  25  W.  R.  764. 

Legatee  Dying  in  Testator's  Lifetime.] — ^A  tes- 
tator bequeathed  his  personal  estate  to  his  son, 
who  died  in  his  father's  lifetime,  leaving  issue  : 
— Held,  that  the  executors  of  the  son  were 
chaif^ble  with  probate  duty  on  the  amount  of 
the  bequest,  in  the  same  manner  as  they  would 
have  been  had  the  son  actually  survived  the 
father.  Perry^s  Executors  v.  Heff.,  4  L.  R.,  Ex, 
27  ;  19  L.  T.  520  ;  17  W.  R.  382  ;  tS.  C,  Sacon  v. 
Reg.,  38  L.  J.,  Ex.  5. 

Gift  over  on  Contingency.] — ^When  the  whole 
beneficial  Interest  in  a  testator^s  estate  was  under 
his  will  vested  in  his  widow  and  children,  with 
a  limitation  in  favour  of  his  grandchildren,  the 


defeasible  character  of  each  child's  interest  only 
affecting  the  shares  of  the  children  or  grand- 
children inter  se,  with  a  gift  over  on  the  happen- 
ing of  a  contingency,  probate  must  be  delivered 
on  payment  of  duty  at  the  rate  of  5  per  cent., 
notwithstanding  that  additional  duty  is  payable 
on  the  gift  over  taking  effect.  Armytage  v. 
Wilkinsm,  3  App.  Cas.  355  ;  47  L.  J..  P.  C.  31  ; 
38  L.  T.  185  ;  26  W.  R.  559. 

Bealty  directed  to  be  Bold,,  not  Sold  before 
Death  of  Legatee.] — One  seised  in  fee  of  realty 
devised  and  bequeathed  by  will  all  his  realty 
and  personalty  to  trustees  in  trust  to  sell  and  to 
stand  possessed  of  the  proceeds,  after  maJcing 
certain  payments,  and  to  invest  the  moneys,  and 
to  hold  the  investments  and  the  income  in  trust 
to  pay  an  annuity  to  his  widow  for  life,  and  as 
to  the  residue,  in  trust  for  all  his  children  who 
should  attain  twenty-one ;  in  default  of  such 
children  the  testator  bequeathed  the  investments, 
as  to  certain  portions,  to  certain  legatees,  and  as 
to  the  residue  on  certain  trusts  which  failed.  On 
his  death  his  only  child,  Margaret,  was  his 
heiress-at-law  and  one  of  his  next  of  kin.  She 
died  afterwards  under  twenty-one  and  unmarried. 
The  realty  at  her  death  was  unsold  and  uncon- 
tracted  to  be  sold,  but  was  subsequently  sold, 
under  the  trusts  of  the  will,  for  a  sum  which  was 
its  value,  and  which  was  paid  to  her  legal  per- 
sonal representative  as  such : — Held,  that  probate 
duty  was  payable  at  Margaret's  death  upon  the 
value  of  the  realty,  as  being  part  of  her  estate 
and  effects.  Att,-Gen,  v.  Lomus,  9  L.  R.,  Ex. 
29  ;  43  L.  J.,  Ex.  32  ;  29  L.  T.  749  ;  22  W.  R.  188. 

Probate  affected  by  lubteqnent  Statute.] — A 
testator  having  died  in  the  colony  of  Victoria 
whilst  Act  No.  388  was  in  force,  and  probate  to 
his  will  having  been  applied  for  and  granted 
before  Act  No.  523  was  passed,  but  after  the 
time  fixed  for  its  coming  into  operation  retro- 
spectively : — Held,  that  the  duty  payable  on  the 
testator's  estate  under  the  former  act  having 
been  directed  by  s.  10  to  be  deemed  a  debt  of  the 
testator  to  her  Majesty,  accrues  due  eo  instant! 
on  his  death,  at  the  rate  prescribed  by  that  act, 
although  the  amount  of  such  duty  might  have  to 
be  subsequently  ascertained.  Bell  v.  Master  in 
Equity  cf  Supreme  Court  QVictoria^,2  App,  Cas. 
560  ;  36  L.  T.  936— P.  C. 

Probate  duty  in  England  is  a  stamp  duty  pay- 
able upon  the  value  of  the  property  the  subject 
of  the  probate  at  the  time  it  is  granted.  The 
duty  payable  under  Act  No.  388  is  more  in  the 
nature  of  a  succession  duty,  payable,  whether 
probate  is  sought  or  not,  on  the  value  of  the 
estate  at  the  time  of  the  testator's  death.    lb. 

J.  died  on  the  2nd  of  August,  1879,  having 
previously  made  a  will  which  his  executors  pro- 
ceeded to  prove,  and  on  the  13  th  of  September, 

1879,  paid  45Z.,  the  amount  of  duty  then  payable. 
A  caveat  being  lodged  by  the  next  of  kin  the 
will  was  not  established  until  the  13th  of  April, 

1880.  Meanwhile  the  duty  payable  on  or  after 
April  1st,  1880,  was  increased  by  43  Vict.  c.  14  : 
— Held,  that  the  probate  was  liable  to  the  in- 
creased duty.  Joy^  In  re,  Lalor  v.  Jones,  5 
L.  R.,  Ir.  282. 

b.  Affidavit  of  Value. 

Of  Applicant  not  Condnsiye.] — In  granting 
probate  or  letters  of  administration  the  coupt  is 


1 


683 


REVENUE— Taxe*  and  Dutiet. 


684 


not  restricted  to  the  oath  of  the  applicant  as  to 
the  value  of  the  property,  but  may  receive  the 
oath  of  any  competent  person  to  that  fact.  De 
Angulo  y  Urruda^  In  goods  off  1  L.  R.,  P.  598  ; 
38  L.  J.,  P.  21  ;  19  L.  T.  704. 

Where,  therefore,  the  property  was  sworn 
below  its  value  by  the  executor  who  was  abroad, 
the  court  allowed  a  fresh  affidavit,  in  which  the 
true  value  of  the  property  was  stated  and  the 
mistake  in  the  executor^s  oath  explained,  to  be 
sworn  and  filed  by  his  agent  in  this  country,  and 
probate  was  ordered  to  go  accordingly.    Ih. 

When  Szeouton  Swear  under  diiforent  Suhib.] 
— One  of  two  executors  proved  the  will,  swearing 
the  property  (the  amount  of  which  depended  on 
the  result  of  a  pending  suit  in  chancery)  under  a 
certain  amount,  and  paying  the  duty  thereon. 
The  other  executor  was  allowed  to  take  probate, 
swiearing  the  property  under  a  smaller  amount. 
Bell,  In  goods  of,  2  L.  R.,  P.  247 ;  40  L.  J.,  P. 
67  ;  26  L.  T.  163. 

o.  Stamps. 

Amount  of.] — The  stamp  upon  lettera  of  ad- 
ministration is  to  be  regulated  by  the  value  of 
the  property  at  the  time  when  they  are  granted, 
and  not  at  the  time  of  the  death  of  the  intestate. 
Doe  d.  Richards  v,  Evans,  10  Q.  B.  476  ;  16  L.  J., 
Q.  B.  305  ;  11  Jur.  609. 

Where,  to  prove  the  title  of  an  administrator, 
an  exemplification  was  offered,  which  was  an 
exemplification,  not  only  of  the  letters  of  admi- 
nistration in  question,  but  also  of  certain  other 
letters  of  administration,  on  one  piece  of  parch- 
ment, and  covered  by  one  32.  stamp  : — Held,  that 
the  exemplification  was  sufficiently  stamped. 
Doe  d.  Edtcards  v.  Gunningy  2  N.  &  P.  260  ;  W., 
W.  &  D.  460  ;  7  A.  &  E,  240  ;  Doe  d.  Bassett  v. 
MeWf  7  A.  &  E.  240. 

An  intestate  died  possessed  of  a  leasehold  estate 
under  the  value  of  100/.,  which,  by  the  subsequent 
erection  of  a  building  upon  it,  was  of  the  value 
of  100/.  and  upwards  at  the  date  of  the  letters  of 
administration : — ^Held  (before  the  passing  of 
the  27  &  28  Vict.  c.  66,  s.  5),  that  a  stamp  of  1/. 
was  insufficient.    Ih, 

Interest  from  Bate  of  Death..]— The  stamp 
duty  upon  letters  of  administration  is  to  be  cal- 
culated not  only  on  the  principal  money  which 
constituted  the  property  of  the  intestate  at  the 
time  of  his  death,  but  also  upon  accumulations 
of  interest  between  the  death  and  the  grant  of 
the  letters  of  administration.  Att^-Oen,  v. 
Partington,  3  H.  &  C.  193  ;  33  L.  J.,  Ex,  281 ; 
10  Jur.,  N.  a  825  ;  10  L.  T.  761  j  13  W.  R.  54— 
Ex.  Ch.  Affirmed,  4  L.  R.,  H.  L.  100  ;  38  L.  J., 
Ex.  205  ;  21  L.  T.  370. 

When  Claims  not  Asserted.]  —  A  married 
woman,  entitled  as  next  of  kin  to  the  estate  of  an 
intestate,  died  without  asserting  her  claim, 
leaving  her  husband  surviving,  who  also  died 
without  asserting  his  claim  : — Held,  that  it  was 
necessary  for  the  next  of  kin  of  the  husband,  in 
order  to  enforce  the  right  of  the  wife  and  reduce 
it  into  possession,  to  take  out  letters  of  adminis- 
tration to  both  husband  and  wife,  and  pay  stamp 
duty  upon  the  propei'ty  for  each  grant  of  ad- 
ministration,   lo, 

EflEbct  of  Insnffieient  Stamp.] — A.  sued  to  re- 
cover a  large  unliquidated  sum  due  to  her  testa- 


I  trix,  but  the  stamp  on  the  probate  did  not  cover 

the  amount  claimed  : — Held,  that  A.  could  not 

I  obtain  a  decree  in  equity  even  for  accoimts  and 

!  inquiries  until  the  probate  had  been  properly 

stamped.    Howard  v.  Prince,  10  Beav.  312. 

If  an  administrator  shews  that  he  sues  for  a 
greater  value  than  is  covered  by  the  ad  valorem 
stamp  of  his  letters  of  administration,  he  shews 
his  administration  to  be  void,  and  cannot  recover, 
although'  he  sues  for  a  doubtful  claim.  Hunt  v. 
Stevens,  3  Taunt.  113. 

In  trover  by  an  executor  he  gave  in  evidence 
the  probate,  which  bore  stamp  duty  on  assets 
under  the  value  of  600/. ;  on  cross-examination 
he  admitted  that  the  assets  were  of  greater  value : 
— Held,  that  the  probate  was  not  admissible  for 
want  of  a  sufficient  stamp.  Cormack  v.  Bar- 
ragry,  10  Ir.  R.,  C.  L.  147. 

A.  sued  out  a  commission  of  bankruptcy 
Against  B.  upon  a  debt  due  to  him  as  executor, 
but  the  probate  of  the  will  had  an  insufficient 
stamp  ;  afterwards,  however,  a  sufficient  stamp 
being  affixed : — Held,  that  it  was  sufficient  to 
support  the  petitioning  creditor's  debt,  in  an 
action  by  the  assignees.  Rogers  v.  James,  2 
Marsh.  425  ;  7  Taunt.  147. 

By  65  Geo.  3,  c.  184,  s.  49,  the  commissioners 
of  stamps  are  authorized  to  stamp  letters  of  ad- 
ministration de  bonis  non,  on  security  given,  and 
without  payment  of  the  duty,  as  well  in  cases 
where  the  duty  has  been  paid  on  the  original 
letters  of  administration,  as  where  such  letters 
of  administration  have  been  originally  stamped 
on  credit.    Doe  d.  Hanley  v.  Wood,  2  B.  &  A.  724. 

In  an  action  by  an  administrator  upon  premises 
made  to  the  intestate  and  non  assumpsit  pleaded, 
the  defendant  cannot,  upon  the  production  of  the 
letters  of  administration,  object  that  they  are  not 
properly  stamped  ;  for  the  plea  admits  that  plain- 
tiff is  administrator.  Thynne  v.  Protheroe,  2  M. 
&  S.  563. 

d.  Betnxn  of  Duty. 

Bnle  to  Enforce.] — The  court  cannot  entertain 
an  application  for  a  rule  calling  on  the  commis- 
sioners of  inland  revenue  to  shew  cause  why  they 
should  not  grant  a  return  of  probate  duty,  unless 
by  consent  of  the  crown.  Webster,  In  re,  1 L.  T. 
45. 

Onty  Paid  In  two  Placei — ^The  Amount  Be- 
tnmable.] — ^>^''hei'e  a  testator  left  personal  pro- 
perty in  each  of  the  provinces  of  Canterbury  and 
York,  and  probates  were  taken  out  for  the  pro- 
perty being  in  each  province,  and  respective 
duties  paid  on  each  probate,  and  the  executors 
afterwards  paid  debts  indiscriminately  out  of  the 
whole  personalty  : — Held,  that  they  were  not 
entitled,  for  the  purpose  of  demanding  a  return 
of  duty,  to  add  together  the  amounts  in  respect 
of  which  the  two  probate  duties  were  paid,  de- 
duct from  the  gross  sum  the  amount  of  tne  debts, 
and  then  estimate  the  duty  payable  on  the  re- 
mainder, and  demand  back  the  difference  be- 
tween such  duty  and  the  aggregate  of  the  sums 
paid  on  the  two  probates.  Reg,  v.  Stamps  and 
Taxes  CCimmissioners),  9  Q.  B.  637 ;  16  L.  J., 
Q.  B.  76  ;  11  Jur.  365. 

Semble,  that  an  equitable  mode  of  calculating 
the  sum  to  be  returned  was  to  apportion  the  sum 
paid  for  debts  in  the  ratio  of  the  estate  in  each 
province,  and  deduct  the  respective  portions  of  the 
debts  from  the  values  of  the  respective  estates.  lb. 
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?«id  in  England  and  India.]— Where 

a  testator  or  an  intestate  dies  possessed  of  per- 
sonal estate  both  in  England  and  India,  and  in- 
debted to  English  creditors,  in  respect  of  debts 
contracted  in  England,  the  amount  of  assets  in 
India  cannot  be  taken  into  consideration  in  esti- 
mating the  amount  of  duty  to  be  returned  to  the 
executor  or  administrator  ;  India  being,  for  this 
purpose,  to  be  considered  as  a  foi'eign  country. 
Meg.  ▼.  Stamps  and  Taxes  (^Commistioners),  18 
L.  J.,  Q.  B.  201  ;  13  Jur.  624. 

A.  died  intestate  in  England.  {)08ses8ed  of 
personal  estate  in  England  to  the  amount  of 
6,858Z.  1&».  \d,^  in  respect  of  which  a  duty  of 
150/.  was  paid  on  the  letters  of  administration. 
His  administratrix  paid  debts  due  to  creditors 
resident  in  England,  and  contracted  in  England, 
to  the  amount  of  4,890/.  0*.  10<5?.,  leaving  a 
balance  of  968/.  15#.  M,,  on  which  the  duty  would 
only  be  30/.  A.,  at  the  time  of  his  death,  was 
also  possessed  of  personal  property  in  the  East 
Indies  to  the  amount  of  12,118/.  \0s.  4</.,  which 
had  been  received  by  his  administratrix  by 
means  of  letters  of  administration  granted  to 
an  agent  in  India,  and  there  were  no  oUier  debts 
due  from  the  intestate  : — Held,  that  the  adminis- 
tratrix was  entitled  to  a  return  of  120/.  of  the 
duty.    lb. 

Sobts  "Due  from  Deoeaced."] — ^The  words 
"  debts  due  and  owing  from  the  deceased  and 
payable  by  law  out  of  his  or  her  peisonal  or 
movable  estate,"  in  5  &  6  Vict.  c.  79,  s.  23,  mean 
sach  debts  as  of  themselves  and  in  their  own 
nature  and  character  are  payable  out  of  the  per- 
sonal estate,  and  have  bo  relation  to  any  provi- 
sion which  a  testator  may  make  in  his  will  for 
their  payment.  Percital  v.  Iteg.^  3  H.  &  C.  217  ; 
33  L.  J.,  Ex.  289  ;  10  Jur.,  N.  S.  1069  ;  10  L.  T. 
622 ;  12  W.  R.  966. 

When  the  provisions  in  a  marriage  settle- 
ment constitute  a  debt,  inventory  duty  is  not 
chargeable  under  5  &  6  Vict  c.  79,  s.  23. 
Lord  Advocate  v.  JIagart,  2  L.  R.,  H.  L.  (So.)  217. 

In  a  marriage  settlement  the  husband  became 
bound  to  make  a  provision  for  his  children,  the 
contract  giving  him  a  power  of  appointment,  in 
the  exercise  of  which  power  he  appointed  to  one 
of  his  sons  10,000/.,  which  was  duly  paid  to  him. 
The  executors  claimed  a  return  of  duty  in  re- 
spect of  this  sum,  on  the  ground  that  it  con- 
stituted a  debt  of  the  deceased : — Held,  that 
their  contention  was  right,  and  that  they  were 
entitled  to  a  return  of  1 50/.    Ih, 


II.    CUSTOMS  AND  EXCISE. 
1.  Excise  Duties. 

<*  Spirits,"  Kenning  of.] — Sweet  spirits  of  nitre 
are  not  spirits  within  6  Qco.  4,  c.  80,  ss.  107, 133 ; 
7  &  8  Geo.  4,  c.  53,  s.  32  ;  and  2  WiU.  4,  c.  16, 
8. 10.  uitt.'Oen.  V.  Bailey,  1  Ex.  281 ;  17  L.  J., 
Ex.  9 ;  iSl  (7.,  16  M.  &  W.  74 ;  16  L.  J.,  Ex.  63. 

The  term  "spirits,"  in  those  acts,  signifies  an  in- 
flammable liquid,  produced  by  distillation,  either 
pure  or  mixed  only  with  ingredients  which  do 
not  convert  it  into  some  article  of  commerce,  not 
known  in  common  parlance  under  the  general 
appellation  of  '*  spints."    Ih. 

Sweet. spirits  of  nitre  are  not  "spirits"  for 
the  removal  of  which  a  permit  is  required  by  6 
Geo.  4,  c.  80,  s.  115,  and  2  &  3  WiU.  4,  c.  16,  ss. 
10,  11.  Nor  are  they  within  ss.  6  and  7  of  6  Geo.  4, 


c.  80,  by  which  penalties  are  imposed  for  distilling 
spirits  without  a  licence,  or  within  7  &  8  Geo.  4, 
c.  53,  8.  32,  which  enacts  forfeiture  of  excisable 
goods  deposited  in  any  place  with  intent  to  de- 
fraud the  revenue.  Bailey  v.  Harris^  12  Q.  B. 
905;  18L.J.,  Q.B.I  15. 

Wines.] — A  legatee  under  a  bequest  of  wines, 
which  arrived  in  the  port  of  London  in  a  ship 
before  the  death  of  the  testator,  the  report  of 
the  arrival  of  the  ship  being  made  before,  but 
the  entry  of  the  wines  not  being  made  until  after 
the  death  of  the  testator,  is  not  subject  to  the 
payment  of  the  duties,  the  executor  being  bound 
to  pay  them  out  of  the  assets.  Sewart  v.  Benton, 
2  Chit.  456  ;  4  Dougl.  219. 

Foreign   Ambassador  —  Friyilege.]  — 


Where  a  foreign  ambassador,  on  the  termination 
of  his  embassy  and  departure  from  this  country, 
employed  an  agent  to  dispose  of  certain  wines 
by  auction,  which  he  had  imported  duty  free, 
and  such  agent  employed  a  broker  and  an  auc- 
tioneer, who  effect^  the  sale  : — Held,  that  the 
latter  was  personally  liable  to  pay  the  duties  in 
respect  of  such  wines,  although  he  had,  from 
time  to  time,  as  he  received  the  proceeds  of  the 
sale,  paid  over  the  net  amount  to  his  immediate 
employer,  the  agent.  Att.-Oen.  v.  Thornton,  13 
Price,  805  ;  1  M*Clel.  600. 

The  ambassador's  privilege  ceased  to  protect 
the  wines  from  duty  when  so  sold  to  a  purchaser. 
lb. 

Xineral  Waters.]  — The  defendant  sold  a 
powder  to  be  used  for  the  puq)ose  of  making  an 
effervescing  draught,  which  he  advertised  as 
beneficial  for  a  variety  of  disoitlers.  The  draught 
as  made  contained  a  salt  of  soda,  chlorate  of 
potash,  and  carbonic  acid  gas  : — Held,  that  the 
composition  came  within  the  head  of  *^  Artificial 
Mineral  Waters,"  &c.,  in  the  schedule  of  52 
Geo.  3,  c.  150,  the  tax  on  which  head  was  re- 
pealed by  3  &  4  WiU.  4,  c.  97,  s.  20 ;  and  was 
not  at  any  time  taxable  under  the  "  tail "  of  the 
schedule  of  52  Geo.  3,  c.  150.  Att.-Gen.  v. 
Lamplovgh,  3  Ex.  D.  214  ;  47  L.  J.,  Ex.  555 ;  38 
L.  T:  87  ;  26  W.  R.  323— C.  A.  Revereing  37 
L.  T.  247  ;  25  W.  R.  753. 

Beer— Exemption  f^om  Dnty.] — By  the  Inland 
Revenue  Act,  1880,  s.  33,  sub-s.  3,  if  the  annual 
value  of  the  house  occupied  by  a  brewer  other 
than  a  brewer  for  sale  docs  not  exceed  10/.,  the 
beer  brewed  by  him  shall  not  be  chaiged  with 
duty.  The  respondent  brewed  beer  (not  for  sale) 
in  a  house  occupied  by  him  of  an  annual  value 
not  exceeding  10/.,  and  he  occupied,  as  a  resi- 
dence, another  house,  which  was  of  greater 
annual  value  than  10/.  : — Held,  that  the  ex- 
emption from  duty  did  not  apply  to  the  beer 
so  brewed.  Tippett  v.  Ilart,  10  Q.  B.  D.  483 ; 
52  L.  J.,  M.  C.  41 ;  48  L.  T.  319  ;  31  W.  R.  582  ; 
47  J.  P.  199. 

2.  Excise  Licences. 

Spirits  —  dnantity  to  be  Consnmed  on  Pre- 
mises.]—The  6  Geo.  4,  c.  81,  imposed  a  higher 
duty  on  licences  to  retail  spirits  obtained  by 
spirit  grocers  in  Ireland,  and  a  lower  duty  on 
other  persons,  the  spirit  grocers  being  defined  as 
those  who  do  not  sell  spirits  in  a  greater  quan- 
tity at  one  time  than  two  quarts,  to  be  con- 
sumed on  the  premises.    The  6  &  7  Will.  4,  c.  38 
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(Ir.),  8.  38,  enacted  that  no  spirit  grocer  should 
obtain  a  licence  to  sell  on  the  premises  other 
than  a  licence  to  retail  spirits  in  quantities  not 
less  at  one  time  than  one  pint,  and  to  be  con- 
sumed elsewhere  than  on  the  premises,  and  no 
other  licence  should  be  granted  to  grocers : — Held, 
that  the  latter  statute  did  not  impliedly  repeal 
the  higher  duty  applicable  to  spirit  grocers,  but 
that  the  two  statutes  were  compatible,  the  one 
£xing  the  maximum,  and  the  other  the  minimum, 
of  the  quantity  to  be  sold  at  one  time  ;  and  the 
two  descriptions  of  restrictions  did  not  necessarily 
imply  two  different  descriptions  of  persons. 
Dickton  v.  Reg.  {in  error').  11  H.  L.  Cas.  175 ; 
12  L.  T.  405. 

BpiritB  of  Vitre.] — ^A  person  who  distils  spirits, 
for  the  purpose  of  making,  by  the  addition  of 
nitric  acid,  sweet  spirits  of  nitre  for  sale,  was  a 
distiller  of  spirits  within  6  Geo.  4,  c.  80,  se.  6,  7, 
requiring  an  excise  licence,  and  liable  to  the 
penalties  imposed  on  persons  having  any  private 
or  concealed  still  for  making  or  distilling  low 
wines  or  spirits.  Att.-Oen.  v.  Bailey j  16  M.  &  W. 
74  ;  16  L.  J.,  Ex.  63. 

BweetB  or  made  WinoB.]— Since  4  &  5  Will.  4, 
c  77,  sweets  or  made  wines  are  no  longer  ex- 
ciscable  liquors,  within  9  Geo.  4,  c.  61,  for  which 
a  licence  to  sell  is  necessary.  JReg.  v.  Lanca- 
shire, 7  El.  &  Bl.  839  ;  3  Jur.,  N.  S.  1095  ;  S.  C, 
Tiom.  Lancasliire  v.  Staffordshire  {Justices),  26 
L.  J.,  M.  C.  171. 

Contraet  to  Defeat  the  Law— Validity. J— The 

plaintiff,  N.,  and  the  defendant,  entered  into 
an  agreement,  whereby  the  plaintiff  agreed  to 
let  N.  carry  on  the  business  of  the  tap  attached 
to  an  hotel,  in  the  same  room  as  was  then  used 
for  a  tap,  at  a  weekly  payment ;  and  N.  agreed 
to  carry  on  the  business,  and  to  pay  the  weekly 
sum ;  and  the  defendant  became  surety  for  N. 
To  an  action  upon  this  agreement  the  defendant 
pleaded,  "  that  the  agreement  was  entered  into 
with  the  express  object  of  enabling  N.  to  have 
possession  oi  the  room,  in  order  to  sell  therein, 
for  his  own  use  and  benefit,  exciseablc  liquors 
without  a  licence : — Held,  that  the  plea  di6close<^ 
A  good  defence  to  the  action.  Uitchie  v.  Smithy 
<i  C.  B.  462  ;  18  L.  J.,  C.  P.  9  ;  13  Jur.  63. 

Beer,  what  is.]— M.  sold  a  liquor  in  bottles, 
called  Summer*s  Botanic  Beer,  without  having  a 
retail  licence  to  sell  beer.  The  liquor  was  mtuie 
of  sugar,  herbs  and  water,  without  hops,  and  had 
about  6  per  cent,  of  spirit,  while  ginger  beer 
and  table  beer  had  about  the  same  percentage  of 
spirit.  The  justices  dismissed  the  information, 
holding  that  it  was  not  beer  within  the  meaning 
of  4  &  5  Will.  4,  c.  86,  and  other  acts  :— Held, 
that  the  justices  were  right.  Leah  v.  Minns,  47 
J.  P.  198. 

Dogi.]— On  the  21st  of  October,  S.  kept  a  dog 
without  having  in  force  a  licence  granted  under 
30  Vict.  c.  5.  He  thereby  became  liable  to  a 
penalty  under  s.  8.  His  default  was  discovered 
by  the  Excise,  and  he  took  out  a  licence  at  a 
later  hour  on  the  same  day.  Sect.  6  enacts  that 
every  licence  shall  commence  on  the  day  on 
"which  the  same  shall  be  granted.  An  informa- 
tion against  him  laid  before  a  magistrate,  charged 
his  offence  to  have  been  committed  on  the  21st 
of  October.  At  the  hearing,  he  produced  the  ] 
licence  granted  on  the  21st  of  October,  and  the 


charge  was  dismissed  : — I^eld,  that  the  dismissal 
was  wrong,  because  an  offence  had  been  com- 
mitted on  the  2l8t  of  October,  and  the  subse- 
quent licence  operated  only  from  the  time  when 
it  was  granted,  and  did  not  relate  back  to  the 
earliest  moment  of  that  day  so  as  to  justify  the 
violation  of  the  act  before  the  licence  existed. 
Campbell  v.  Strangeways,  3  C.  P.  D.  106 ;  47 
L.  J.,  M.  C.  6  ;  37  L.  T.  672. 

Kale  BerraatB  at  Hotel.  ] — Eveiy  person  em- 
ployed by  an  hotel-keeper  as  a  waiter  in  his  hotel, 
if  only  for  two  or  three  weeks  together,  in  addi- 
tion to  his  ordinary  permanent  number  of  licenBed 
servants,  is  a  male  servant,  within  32  k,  33  Vict, 
c  14,  ss.  18  and  19,  for  whom  the  hotel-keeper  is 
bound  to  pay  the  duty,  and  take  out  the  licence 
prescribed  by  the  provisions  of  that  act,  and  is 
not  an  occasional  waiter,  and  exempt  as  such 
within  the  meaning  of  the  printed  notice  or 
direction  given  to  taxpayers  by  the  commis- 
sioners of  Inland  Revenue.  Sjfencer  v.  Slieer- 
man,  23  L.  T.  873. 

Groom    and  Labourer  boni  fide  Employed.] 

— H.  was  employed  in  the  yard  of  a  farmer  to  feed 
co\^'s  and  horses,  chop  hay,  and  do  miscellaneous 
work;  also  to  groom  the  horse  and  drive  his 
master  to  and  from  the  railway  station.  The 
farmer  being  charged  with  keeping  a  male  ser- 
vant  without  a  licence,  the  justices  found  that 
H.  was  bond,  fide  employed  as  a  groom  and  bon4 
fide  employed  as  a  yardman,  and  was  exempt 
under  39  Vict.  c.  16,  s.  5  : — Held,  that  the  justices 
were  wrong,  as  the  exeipption  only  applied  to 
one  occasionally  and  partially  employed  as  a 
groom,  and  this  was  not  found.  Yetland  v.  F«m- 
cent,  47  J.  P.  230. 

Gold  and  Silver  Plate,  when  Vecessary.]— One, 

not  a  general  trader  in  silver  plate,  who  sold  a 
piece  of  plate  in  a  particular  instance  for  a  price 
above  the  value  of  old  silver,  was  not  therefore 
a  vendor  of  plate  within  31  Geo.  2,  c.  32,  s.  6, 
which  enacted  that  all  persons  using  the  trade 
of  selling  plate  shall  be  deemed  traders  in, 
sellers  or  vendors  of  plate,  and  shall  take  out  a 
licence.  Bex  v.  Bvckle,  4  East,  346  ;  1  Smith,  49. 
A  person  who  had  taken  out  a  licence  to  deal 
in  plate,  under  30  &  31  Vict.  c.  90,  at  the  lower 
mte  of  duty,  21.  6*.,  which,  by  the  terms  of  the 
act,  does  not  extend  to  the  sale  of  an  article, 
composed  wholly  or  in  part  of  gold,  "  where  the 
gold  shall  be  of  the  weight  of  two  ounces  or  up- 
wai-ds,"  sold,  as  a  gold  chain,  a  chain  weighing 
more  than  two  ounces,  but  containing  less  than 
two  ounces  of  pure  gold  : — Held,  under  30  &  31 
Vict.  c.  90,  ss.  1,  3,  5,  that  he  had  dealt  in  plate 
without  a  proper  licence,  inasmuch  as  the  act 
did  not  mean,  by  "  gold  "  of  the  weight  of  two 
ounces  or  upwards,  pure  gold.     Young  v.  Cook, 

3  Ex.  D.  101 ;  47  L.  J.,  M.  C.  28  ;  37  L.  T.  636  ; 
26  W.  R.  100. 

Within  what  Time  Aotion  Brought.]— An 

action  by  one  of  the  officers  of  the  Company  of 
Goldsmiths  mentioned  in  7  &  8  Vict.  c.  22,  for 
penalties  under  s.  3  of  that  act,  is  not  an  action 
by  a  common  informer  within  31  Eliz.  c.  5,  nor 
is  it  an  action  by  a  "  party  grieved  "  within  3  & 

4  W^ill.  4,  c.  42,  8.  3,  and  consequently  can  be 
brought  more  than  two  years  after  the  cause  of 
action  accrued.  Ilobinson  v.  Cttrrey,  7  Q.  B.  D. 
465 ;    60  L.  J.,  Q.  B.  561 ;    45  L.  T.  368 ;    30 
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W.  R.  3»— C.  A.  Reversing  6  Q.  B.  D.  21  ;  50 
L,  J.,  Q.  B.  9;  43L.  T.  504;  29  W.  K.  284  ;  45 
J.  P.  221. 

Waggons  and  Carriaget — Conrie  of  Trade.] — 
The  pToprictora  of  a  travelling  equestrian  circas 
gave  a  daily  parade  through  the  towns  which 
they  visited.  On  the  day  laid  in  the  informa- 
tion,  there  was  the  usual  parade  in  Bishop 
Auckland,  and  amongst  other  carriages  in  the 
procession  there  were  three  drawn  by  horses; 
one  conveyed  the  band  consisting  of  eight  per- 
f ormeiB ;  two  others  conveyed  four  persons  each, 
and  the  persons  in  one  of  these  were  dressed  in 
gaudy  attire  and  carried  flags.  These  three  car- 
riages were  used  also  for  carrying  portions  of 
the  luggage  and  property  of  the  circus  from 
place  to  place,  and  at  the  time  before  mentioned 
there  were  clothes  belonging  to  the  circus  in  the 
back  locker  of  the  band  carriage,  and  also  the 
music  and  musical  instruments  of  the  circus, 
and  also  in  the  other  carriages  there  were  some 
loose  deal  boxes  and  brackets : — Held,  that  these 
three  carriages  were  not  within  the  exemption 
specified  in  32  k.  33  Vict.  c.  14,  s.  19,  sub-s.  6,  as 
carriages  "  used  solely  for  the  conveyance  of 
any  goods  or  burden  in  the  coarse  of  tmdc  or 
husbandry,"  and  that  they  required  to  be 
licensed.  Speak  v.  Powell,  9  L.  K.,  Ex.  25  ;  43 
L.  J.,  M.  C.  19 ;  29  L.  T.  434. 


Letting  for  Hire — ^Less  than  a  Tear.] — 


By  32  &  33  Vict.  c.  14,  s.  27,  a  penalty  of  20/.  is 
imposed  upon  a  person  keeping  a  carriage  with- 
out a  licence  ;  and  by  38  &  39  Vict.  c.  23,  s.  11, 
every  person  who  shall  let  any  carriage  for  hire 
for  any  period  less  than  one  year  shall  for  the 
purposes  of  the  32  &  33  Vict.  c.  14,  be  deemed  to 
be  the  person  keeping  such  carriage.  A  coach- 
builder  by  an  agreement  in  writing  let  to  R.  two 
clarence  cabs  on  hire  at  30«.  per  week,  payable 
weekly,  the  cabs  to  be  his  property  if  he  regu- 
larly paid  the  30«.  for  seventy-five  weeks  con- 
secutively, and  an  additional  5/.  at  the  expiration 
of  that  period ;  but  it  was  stipulated  that,  if  he 
should  omit  to  make  any  of  the  weekly  pay- 
ments as  agreed,  the  owner  might  resume  posses- 
sion of  the  cabs  : — Held,  tliat  under  the  agree- 
ment there  was  no  letting  of  the  cabs  for  a 
period  less  than  one  year,  so  as  to  make  him  the 
**  person  keeping  **  them  within  the  meaning  of 
the  act.  Barber  v.  Gillmc,  2  C.  P.  D.  558  ;  37 
L.  T.  130. 


Taxed  Cart— Keaning  ol]— A  local  act 


provided  that  there  should  be  charged  as  toll  at 
a  turnpike-gate  "  for  every  horse  or  other  beast 
drawing  any  taxed  cart,"  3^. : — Held,  that  a 
cart  which  had  been  taxed  in  the  previous  year, 
under  16  &  17  Vict.*  c.  90,  Schedule  D,  was  a  j 
taxed  cart  within  the  meaning  of  the  local  act. , 
Jhirdy  v.  Smith,  1  El.  &  El.  511  ;  28  L.  J., 
M.  C.  r50  ;  5  Jur.,  N.  S.  912. 


Cart  without  Owner's  Kame  on  it.]— An 


information  was  laid  against  the  respondent  for 
using  a  cart  on  the  highway  without  having  his 
name  .painted  thereon,  as  i*equired  by  5  &  6 
WilL  4,  c.  50,  s.  76.  The  cart  was  a  light  spring 
cart  with  two  wheels,  used  by  the  respondent  in 
his  business  as  an  agricultural  implement  maker, 
in  which  he  frequently  carried  agricultural  im- 
plements to  market,  and  drove  his  family  about 
from  place  to  place,  and  for  which  he  paid  duty 


under  32  &  33  Vict.  c.  14,  s.  18.  The  magistrates 
dismissed  the  information : — Held,  that  the  *'  cart 
or  carriage  "  contemplated  by  the  76th  section 
of  5  &  6  Will.  4,  c.  50,  was  '*  ejusdem  generis  " 
with  a  waggon,  and  that  this  was  not  such  a 
cart,  and  that  the  magistrates  were  therefore 
right.  Danln/  v.  Uunter,  5  Q.  B.  D.  20;  49 
L.  J.,  M.  C.  15 ;  41  L.  T.  622 ;  28  W.  R.  228 ; 
44  J.  P.  283. 

Paper.] — Before  the  duty  was  repealed  by  24 
&  25  Vict.  c.  20,  where  a  party  having  reduced 
to  pulp,  in  a  paper  mill,  the  fibrous  portion  of 
hides,  which  he  took  up  and  dried  and  pressed 
into  sheets  by  a  process  similar  to  that  of  the 
manufacture  of  paper,  produced  an  article  re- 
sembling parchment,  and  applicable  to  ordinary 
purposes  for  which  paper  is  employed  : — ^Held, 
that  such  article  was  liable  to  duty  as  paper  by 
2  &  3  Vict.  c.  23,  ss.  1,  56,  and  that,  not  having 
taken  out  a  licence  as  a  paper  maker,  he  was 
liable  to  penalties  by  6  Geo.  4,  c.  81,  s.  26.  Alt,- 
Oen,  V.  Barry,  4  H.  &  N.  470 ;  28  L.  J.,  Ex. 
211  ;  7  W.  R.  488. 

3.  Pebhits. 

Bublic-house— To  Lessee.] — ^A.  purchased  the 
lease  of  a  public-house  from  B.  and  entered  into 
occupation  of  it,  the  licence  being  continued  in 
the  name  of  B.  The  plaintiff  furnished  spirits 
to  A.,  and  sent  them  to  the  public-house,  with  a 
permit  made  out  in  the  name  of  B.  There  was 
no  evidence  to  shew  that  the  permit  was  con- 
tradictory to  the  request  note,  or  that  it  did  not 
comply  with  the  regulations  of  the  excise  : — 
Held,  that  the  fact  of  its  being  made  out  in  the 
name  of  B.  did  not  invalidate  the  permit. 
MchoUon  V.  Hood,  9  M.  &  W.  365 ;  12  L.  J., 
Ex.  114. 

Time  of— Constmction.] — ^A  permit  for  the 
removing  of  wine  from  one  place  to  another, 
under  26  Geo.  3,  c.  59,  dated  nine  o'clock  in  the 
morning  of  one  day,  and  giving  the  party  one 
hour  for  removing  it  out  of  the  stock  of  A.,  and 
two  days  more  for  delivering  it  into  the  stock  of 
B.,  expired  at  ten  in  the  morning  of  the  second 
day  after  it  was  granted.  Cooke  v,  Sholl,  5 
T.  R.  255. 

Kecettity    for— Manufaotore    in    Jersey.]— 

Spirits  manufactured  in  Jersey,  partly  from 
materials  not  the  produce  of  the  United  King- 
dom, were  imported,  and  the  proper  duty  paid 
for  them,  under  3  &  4  Will.  4,  c.  52,  s.  40  :— 
Held,  that  they  were  subject  to  the  regulations 
of  excise,  in  the  same  manner  as  spirits  manu- 
factured in  England,  and  that  the  importer  must 
deliver  a  request  note,  under  2  Will.  4,  c.  16, 
ss.  5  and  6,  for  obtaining  a  permit.  R<^,  v. 
Rcche  (jCommissioners),  6  Q.  B.  976  ;  14  L.  J., 
Q.  B.  179  ;  9  Jur.  618. 

4.  Penalties. 

Tobaeco — Efbet  of  Liability  on  Contract.] — 
The  6  Geo.  4,  c.  81,  ss.  2  and  26,  which  subject 
to  penalties  any  manufacturer  of,  or  dealer  in, 
or  seller  of  tobacco,  who  shall  not  have  his  name 
painted  on  his  entered  premises  in  manner  there- 
in mentioned  ;  or  who  shall  manufacture,  deal 
in,  retail  or  sell  tobacco,  without  taking  out  the 
licence  required  for  that  purpose,  do  not  avoid  a 
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contract  of  sale  of  tobacco  made  by  a  manu- 
facturer or  dealer  who  has  not  complied  with 
the  requisites  of  these  sections ;  their  effect  is 
merely  to  impose  a  penalty  on  the  offending 
party,  for  the  benefit  of  the  revenue.  Smith  v. 
Mawhood,  16  M.  is.  W.  452 ;  15  L.  J.,  Ex.  149. 
See  Ritchie  v.  Smithy  ante^  ool.  687. 


Adnlterated — Innoeent  Pnrehaaer.] — ^A 


dealer  in  and  retailer  of  tobacco  is  liable  to  the 
penalty  of  200Z.,  imposed  by  5  &  6  Vict.  c.  93, 
8.  3,  for  having  in  his  possession  adulterated  to- 
bacco, although  he  had  purchased  it  as  genuine, 
and  had  no  knowledge  or  cause  to  suspect  that 
it  was  so.  Reg.  v.  W'oodrow,  15  M.  &  W.  404  ; 
16  L.  J.,  Ex.  122. 

Malt.]— By  7  &  8  Geo.  4,  c.  52,  s.  33,  a  maltster 
is  liable  to  a  penalty  for  treading  or  forcing 
together  in  the  couch-frame  any  grain  making 
into  malt.  By  the  1  Vict.  c.  49,  s.  5,  any  excise 
officer,  upon  suspicion  of  the  grain  having  been 
trodden  or  forced  together,  may  throw  the  grain 
out  of  the  couch  frame,  and  return  it  and  lay  it 
level  in  the  couch-frame ;  and  if  any  increase  in 
the  gauge  of  the  grain  shall  be  found,  exceeding 
a  certain  proportion,  then  the  increase  so  found 
shall  be  taken  as  conclusive  evidence  that  the 
grain  has  been  trodden  or  forced  together,  and 
the  maltster  shall  thereupon  be  convicted  in  a 
penalty.  Upon  an  information  before  justices 
against  the  defendant  for  the  penalty,  it  ap- 
peared that  the  excise  officer  had,  in  pursuance 
of  an  order  of  the  commissioners  of  excise,  re- 
turned the  grain  by  piling  it  in  a  cone  in  the 
centre  of  the  couch,  and  then  distributing  it 
equally  to  all  parts  of  the  couch.  The  increase 
in  the  grain,  when  thus  returned,  having  ex- 
ceeded that  allowed  by  the  act,  the  defendant 
was  convicted : — Held,  that  the  increase  in  the 
grain  found  by  such  a  mode  of  returning  it  was 
conclusive  evidence  of  the  offence,  within  7  &  8 
Geo.  4,  c.  52,  s.  33,  as  it  did  not  appear  that  the 
mode  of  proceeding  was  unfair  or  improper,  and, 
consequently,  the  conviction  was  right ;  and  that 
the  officer  has  some,  if  not  an  alMolute,  discre- 
tion to  exercise  in  the  matter,  provided  he  does 
not  use  it  improperly.  Reg,  v.  Speller,  1  Ex. 
401 ;  17  L.  J.,  M.  C.  9. 


Liability  to  Beiiure.]— A  writ  of  extent 


having  issued  against  A.,  a  maltster,  for  a  debt 
due  to  the  crown  from  him  for  duties  on  malt,  a 
cargo  of  malt  was  seized  under  it,  in  the  hands 
of  the  defendant.  The  defendant  being  allowed 
to  plead  to  the  extent,  in  order  to  state  his  in- 
terest in  the  goods,  alleged,  by  his  plea,  that  the 
malt,  after  being  manufactured,  nad  had  the 
duty  charged  upon  it,  and  that  such  duty  was 
paid;  that  it  was  then  deposited  by  A.,  the 
maltster,  with  the  defendant,  upon  a  contract 
with  him,  that  he  was  to  accept  bills  of  exchange 
drawn  by  A.,  and  that  the  malt  was  to  be  held 
by  him  as  a  pledge  for  the  payment  of  them, 
and  in  case  the  bills  were  not  paid,  he  was  to  be 
at  liberty  to  sell  the  malt ;  that  the  bills  first 
accepted  were  renewed,  but  before  the  renewed 
bills  became  due  the  malt  was  seized : — Held, 
that  the  malt  was  seizable  in  the  hands  of  the 
defendant,  under  28  Geo.  3,  c.  37,  s.  21,  as  goods 
in  the  custody  or  possession  of  a  person  in  trust 
for  the  maltster,  chargeable  with  duties  of  excise 
in  arrear  and  owing  from  such  maltster,  such 
goods  having  been,  whilst  in  the  hands  of  A., 


liable,  not  only  for  the  specific  duties  chargeable 
upon  them  (which  had  been  paid),  but  for  other' 
duties,  for  which  A.  was  responsible  at  that  time, 
and  remaining  so  at  the  time  of  the  seizure.   A  tt.- 
Gen.  V.  Tnicman,  11  M.  &  W.  694 ;  13  L.  J.,  Ex,  70. 

Tradesmen*!  RetomB.] — A  tradesman  kept,  at 
his  private  residence,  articles  liable  to  duties 
under  43  Geo.  3,  c.  161.  He  carried  on  his  busi- 
ness in  two  shops  in  different  districts,  one  in 
the  parish  of  St.  B.,  the  other  in  the  parish  of 
M.  in  London,  but  made  no  return  of  the  articles 
at  either  shop  : — Held,  that  he  was  bound  to 
make  a  return  at  his  shop  in  St.  B.,  although  he 
never  slept  there.  Att.-Oen.Y,  M^LeaUj  1  H.  & 
C.  750 ;  32  L.  J.,  Ex.  101 ;  9  Jur.,  N.  S.  338 ;  8 
L.  T.  113  ;  11  W.  R.  292. 

But  one  penalty  only  is  incurred  by  the  omis- 
sion in  any  one  year  to  return  several  lists,  and 
to  make  the  return  in  several  places.    Ih, 

A  tradesman's  place  of  business  is  a  place 
where  he  resides,  or  is  within  43  Geo.  3,  c.  161, 
s.  27.    Ih, 

Fraudulent  Import  Entriea.]— By  22  &  23 

Vict.  c.  37,  s.  6,  any  person  who  shall  cause  to  be 
imported  goods  of  one  denomination  concealed 
in  packages  of  goods  of  any  other  denomination 
shall  be  liable  to  a  penalty.  By  s.  8,  the  wonl 
'*■  importer  "  in  any  act  relating  to  the  customs  is 
to  apply  to  and  include  any  owner  or  other  person 
for  the  time  being  possessed  of  or  beneficially 
interested  in  any  g(K>ds  imported : — Held,  that 
the  interpretation  of  the  word  "importer,"  in  8.8, 
is  not  to  be  applied  to  the  phrase,  "  cause  to  be 
imported,'^  in  s.  6  ;  but  that  these  latter  words 
are  only  applicable  to  a  person  who  has  ordered 
the  goods,  or  otherwise,  m  fact,  caused  them  to 
be  imported.  RndenbvrgJi  v.  Roberts ^  1  L.  R., 
C.  P.  575  ;  35  L.  J.,  M.  C.  235  ;  15  L.  T.  387 ;  14 
W.  R.  992. 

Held,  also,  that  to  constitute  the  above  offence, 
it  was  not  necessary  that  the  goods  of  either 
denomination  should  be  subject  to  duty  on  im- 
portation,   lb, 

Forfeiture.]— The  Customs  Duties  Act, 

1871  (New  South  Wales),  s.  8,  only  supersedes 
the  mode  of  ascertaining  the  value  of  goods  in 
which  ad  valorem  duties  are  payable  under  the 
Customs  Regulations  Act,  1845,  by  a  new  system 
of  verification  ;  and  does  not  otherwise  repeal 
the  last-mentioned  act.  An  erroneous  declara- 
tion under  s.  8  is  a  ground  of  forfeiture,  for  such 
declaration  contains  the  entry  referred  to  by 
ss.  13  and  18  of  the  former  act.  Prince  v.  Dun- 
can, 5  L.  R.,  P.  C.  1  ;  43  L.  J.,  P.  C.  14 ;  30 
L.  T.  276  ;  22  W.  R.  270. 

Where  certain  goods  contained  in  a  package 
have  been  omitt^  from  such  declaration  of 
value,  the  whole  package  is  subject  to  forfeiture ; 
such  omission  amounting  to  a  misdescription 
under  s.  13.    lb, 

A  libel  or  an  information  in  which  both  the 
above  statutes  are  mentioned,  and  facts  and 
charges  are  alleged  in  a  manner  to  support  a 
case  under  either  statute,  is  sufficient  although  it 
does  not  distinctly  allege  the  law  under  which 
the  goods  are  to  be  forfeited.    lb, 

5.  Smuoqlino. 

a.  Acts  of. 
Transfer  from  Foreign  Vessel.] — On  an  in- 
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formation  for  penalties  on  6  Geo.  4,  c.  108,  s.  45, 
it  was  proTed,  that  about  two  miles  from  shore, 
but  within  the  limits  of  the  port  of  Dover,  as  set 
out  bj  commissionerB  under  13  &  14  Car.  2,  c.  11, 
s.  14,  goods  were  transferred  from  a  foreign 
Teasel  without  payment  of  duties,  to  boatB, 
which  conveyed  them  within  the  low-water 
mark  : — Held,  that  whether  or  not  the  transfer 
from  the  vessel  to  the  boats  was  or  was  not 
within  the  United  Kingdom,  there  was  an 
ill^al  unshipment  within  the  statute.  Att.- 
Get^  ▼.  Tomsett,  2  C,  M.  &  R.  170  ;  5  Tyr.  514  ; 
1  Gale,  147. 

Fraudiileiit  Landing  nnder  Bill  of  8i^ht.] — 
Where  customable  gwxis  were  landed  by  bill  of 
sight  under  3  &  4  Will.  4,  c.  52,  s.  24,  and  were 
afterwards  removed  without  payment  of  duties, 
and  i^ithout  a  perfect  entry  having  been  made 
of  them  pursuant  to  that  statute,  they  were  in 
the  situation,  for  all  purposes,  of  goods  illegally 
nnshipped ;  and  all  persons  who  assisted  iu  re- 
moving or  harbouring  them,  knowing  due  entry 
not  to  have  been  made,  were  liable  to  the  penal- 
ties imposed  by  3  &  4  Will.  4,  c.  53.  s.  44.  Att- 
OeM.  V.  Bttrel,  11  M.  &  W.  585  ;  12  L.  J.,  Ex. 
413. 

Where  goods  are  landed  fraudulently  under  a 
bill  of  sight,  it  is  no  protection  against  penalties. 
Att.'Oen,  V.  Ilaiokes,  1  C.  &  J.  121. 

SridenM  of  being  ooneomed  in.] — The  master 
of  a  homeward-bound  vessel  coming  up  the 
Thames,  proved  to  have  hired  and  sent  ofE  a 
boat  and  men,  accompanied  by  one  of  his  own 
crew,  to  bring  away  certain  boxes  of  foreign  and 
British  glass,  lying  on  the  sands  on  the  Essex 
coast,  to  be  landed  at  Woolwich,  which  they 
found  and  brought  as  far  as  Gravesend,  where 
the  whole  was  seized  by  the  custom-house 
officers  : — Held,  sufficient  evidence  of  being  con- 
cerned in  unshipping  foreign  glass  without  pay- 
ment of  duty,  and  in  unshipping  British  glass 
shipped  for  exportation,  subjecting  the  master  of 
the  Teasel  to  the  penalties  for  both  those  offences, 
althoi^  the  whole  was  one  transaction.  Att- 
Oen,  T.  TowM^  6  Price,  198. 

An  owner  of  a  vessel,  who  knovringly  let  it  for 
the  purpose  of  fetching  goods  to  be  landed  with- 
out payment  of  duty,  was,  if  the  goods  were  so 
landed,  liable  to  penalties  under  8  &  9  Vict.  c.  87, 
8.  46,  as  a  person  concerned  in  the  illegal  un- 
shipping of  goods.  Att.'Gen,  t.  Itohson^  5  £x. 
790 ;  20  L.  J.,  Ex.  188. 

Seliyery  ont  of  Warehouse.] — The  king's 
warehouse  was  a  warehouse  within  3  &  4  Will. 
4,  c.  53,  s.  44,  prohibiting  the  illegal  removal  of 
goods  from  any  warehouse  or  place  of  security  in 
which  they  shall  have  been  deposited.  Lowe  t. 
Att.'Oen.,  2  C,  M.  k  R.  544  ;  1  Gale,  249 ;  5 
Tyr.  1133. 

An  importer  of  goods  from  a  foreign  country 
is  liable,  on  the  importation,  to  the  duties  of 
customs  payable  thereon,  and  this  liability  is  not 
a£Eected  by  3  &  4  Will.  4,  c.  57,  the  effect  of 
which  is  only  to  give  the  merchant,  in  the  case 
oi  goods  warehoused  under  it,  time  for  payment 
of  the  duties  until  the  goods  are  entered  for 
home  consumption.  Att.-Oen.  v.  Amted^  12 
M.  ft  W.  520  ;  13  L.  J.,  Ex.  101. 

If  a  merchant  has  obtained  goods  from  a 
bonded  warehouse  without  making  any  entry 
for  home  consumption,  and  without  the  duties 


having  been  paid,  he  is  liable  to  an  information 
for  the  duties ;  and  it  is  no  answer  to  it  that  a 
custom-house  agent,  employed  by  him  to  make 
the  entry  and  pay  the  duties,  misappropriated 
the  money,  and  fraudulently  obtained  the  goods. 
lb, 

Kanner  of  Paokage.]— By  22  &  23  Vict.  c.  37, 
s.  6,  any  person  who  shall  cause  to  be  imported 
goods  of  one  denomination  concealed  in  packages 
of  goods  of  any  other  denomination  shall  be  liable 
to  a  penalty.  By  s.  8,  the  word  "  importer  "  in  any 
act  relating  to  the  customs  is  to  apply  to  and  in- 
clude any  owner  or  other  person  for  the  time 
being  possessed  of  or  beneficially  interested  in  any 
goods  imported  : — Held,  that  the  interpretation 
of  the  word  "  importer,"  in  s.  8,  is  not  to  h^  applied 
to  the  phitise, "  cause  to  be  imported,*'  in  s.  6  ;  but 
that  these  latter  words  arc  only  applicable  to  a 
person  who  has  ordered  the  goods,  or  otherwise, 
in  fact,  caused  them  to  be  imported.  BudenJmrgh 
V.  lloberti,  1  L.  R.,  C.  P.  675 ;  35  L.  J.,  M.  C. 
236  ;  15  L.  T.  387  ;  14  W.  R.  992. 

Vatnre  of  Goods.] — Held,  also,  that  to  con- 
stitute the  above  offence  it  was  not  necessary 
that  the  goods  of  either  denomination  should  be 
subject  to  duty  on  importation.     Ih. 

The  6  Geo.  4,  c.  107,  s.  52,  provides  that  cer- 
tain spirits  and  tobacco  shall  be  absolutely  pro- 
hibited to  be  imported,  unless,  if  spirits,  in  casks 
of  not  less  than  forty  gallons,  or  in  cases  of  not 
less  than  three  dozen  quart  bottles ;  and,  if 
tobacco,  and  from  the  East  Indies,  in  hogsheads, 
&c.  of  100  lbs.,  and  from  other  places  in  hogs- 
heads, &c.  of  436  lbs.  each  ;  and  by  s.  128,  all 
such  goods  whose  importation  is  thus  restricted 
on  account  of  the  packages  shall  be  deemed  pro- 
hibited goods.  A  count  stating  that  the  defen- 
dant imported  spirits  and  tolmcco  in  casks  and 
cases  of  less  than  the  legal  size,  and  harboured 
and  concealed  the  same,  knowing  no  duty  had 
been  paid  or  secured  thereon,  was  bad,  for  the 
prohibition  of  such  import  was  absolute,  ultt.' 
Oen.  V.  Bell,  1  0.  &  J.  237  ;  1  Tyr.  52. 

On  an  information  under  6  Geo.  4,  c.  108,  s. 
45,  for  penalties  for  harbouring  foreign  spirits 
and  tobacco,  liable  to  payment  of  duty  on  im- 

Sortation,  and  which  had  been  imported,  the 
uties  not  having  been  first  paid  or  secured,  the 
jury  found  that  the  goods  were  imported  in 
smaller  packages  and  casks  than  allowed  by  law, 
and  not  in  order  to  be  warehoused ;  and,  also, 
that  the  defendant  harboured  them,  knowing 
the  duties  thereon  not  to  have  been  paid  : — Held, 
that  they  were  goods  prohibited  to  be  imported, 
and  were  therefore  improperly  described  in  the 
information.  Att.-Oen.  y.  A/?y,  2  Tyr.  65  ;  2  C. 
&  J.  2  ;  1  C.  &  J.  159. 

Liability  for  Acts  of  Serrant  —  Conceal- 
ment.]— ^Where  a  trader  harbours  and  conceals 
smuggled  goods,  he  is  liable  in  penalties  for 
the  illegal  act  of  his  servant  done  in  the  con- 
duct of  the  business  with  a  view  to  protect  the 
smuggled  goods,  though  he  is  absent  at  the  time, 
and  the  act  is  done  by  the  servant  upon  the 
exigency  of  the  occasion  when  the  goods  are 
discovered  Att.-Oen.  v.  Siddon,  1  0.  &  J.  220 ; 
1  Tyr.  41. 


b.  Forfeiture. 
Veisel  Hired  by  Admiralty.]— A  vessel 
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hired  by  the  Lords  Commissioners  of  the  Admi- 
ralty, and  employed  to  cruise  against  smugglers, 
the  master  and  crew  of  which  were  appointed 
by  the  owner,  but  which  was  placed  under  the 
superior  command  of  a  captain  appointed  by  the 
board,  is  forfeitable  for  an  act  of  smuggling 
committed  on  board  by  such  admiralty  captain 
as  well  as  by  the  owner^s  master  and  crew. 
Blfiwitt  ▼.  mily  13  East,  13. 


From  what  Time.] — ^A  vessel  is  forfeited 


from  the  time  of  an  act  of  smuggling,  so  as  to 
avoid  any  alienation  after  that  time,  though 
before  the  condemnation.  Locker  v.  Offiey,  1 
T.  R.  260. 

If  a  foreign  vessel,  having  on  board  goods, 
spirits,  &c.,  which  she  had  unshipped  at  more 
than  a  league  from  the  shore,  during  the  same 
voyage  appeared  within  one  league,  she  was 
liable  to  forfeiture  b v  3  &  i  Will.  4,  c.  53,  s.  2. 
But  she  incurred  the  forfeiture  in  such  case  only 
by  coming  within  the  distance  during  the  same 
voyage,  and  not  by  doing  so  in  any  subsequent 
and  distinct  voyages.  AtL-Oen,  v.  SchierSf  2 
C,  M.  k  R.  286  ;  1  Gale,  223  ;  6  Tyr.  1029. 

Seimre  of  Goods.] — Contraband  goods  may  be 
seized  in  the  river  before  they  are  landed  or 
offered  for  sale.  Smyth  v.  Reynolds,  2  Wils.  257. 

» 

o.  Oontraots  for  Smnffrlod  Goods. 

Illegality  of.] — Upon  a  contract  for  smuggled 
goods,  though  they  are  received,  the  money  can- 
not be  recovered.  Thomson  v.  Thomwii)  7  Ves. 
493. 

Prohibited  Goods  sold  Abroad — Delivery  Com- 
plete.]— ^An  action  will  lie  for  goods  sold  abroad 
which  are  prohibited  here,  if  the  delivery  of 
them  is  complete  abroad,  though  the  vendor 
knows  they  arc  to  be  smuggled  into  England. 
Jlolmorn  V.  Johntiony  Cowp.  341. 

A  foreigner  selling  and  delivering  goods 
abroad  to  a  British  subject  may  recover  the  price, 
Although  he  knows,  at  the  time  of  the  sale  and 
delivery,  that  the  buyer  intends  to  smuggle  them 
into  this  country.  Pellecat  v.  Anyell,  2  C,  M. 
&  R.  311  ;  1  Gale,  187  ;  6  Tyr.  945. 

An  inhabitant  of  Guernsey  cannot  recover  in 
the  courts  of  this  country  the  price  of  goods  sold 
by  him  there,  if  he  knew  it  to  be  the  buyer's  in- 
tention to  smuggle  the  goods  into  England,  and 
gave  him  assistance  for  that  purpose.  Clvgtu  v. 
Penalufia,  4  T.  R.  466. 

An  action  will  not  lie  for  smuggled  goods  sold 
abroad,  if  the  vendor  is  to  deliver  them  in  Eng- 
land, or  if  they  are  only  to  be  paid  for  in  case 
the  vendee  succeeds  in  landing  them.  Clarke  v. 
SJ^ec,  Cowp.  334  ;  2  Dougl.  698,  n. 

Nor  can  the  vendor  of  goods  abroad,  who  has 
packed  them  in  a  particular  manner  by  the  order 
of  the  buyer,  for  the  purpose  of  smuggling  them 
into  this  country,  and  knew  at  the  time  that 
they  were  to  be  smuggled,  recover  the  value 
against  the  buyer,  although  he  was  not  concerned 
in  the  risk  of  the  importation.  Waymell  v. 
Pead,  5  T.  R.  599  ;  S  P.,  JSer?iard  v.  Heed,  1 
Esp.  91. 

Beoord  of  Condemnation.] — A  record  of  con- 
demnation of  goods  in  thq  Exchequer  for  being 
smuggled  is  a  good  defence  to  an  action  for 
goods  sold  and  delivered  for  the  same  goods. 


Tliomat  V.  Wither »,  5  T.  R.  117.  And  see 
Uennel  v.  Perry^  6  T.  R.  117. 

Aetion  against  Carrion.] — In  an  action  against 
carriers  for  the  loss  of  goods  delivered  to  them 
in  Ireland  to  be  conveyed  to  England,  the  ques- 
tion was,  whether  the  Importation  of  the  goods 
was  illegal  unless  they  had  been  entered  at  the 
custom-house : — Held,  that,  as  illegality  can 
never  be  presumed,  it  lay  upon  the  carriers,  who 
raised  the  question,  to  prove  that  the  goods  had 
not  been  entered.  Siuoru  v.  Dixon^  8  D.  &  R. 
526  ;  5  B.  &  C.  785. 

In  an  action  for  not  accounting  for  goods  de- 
livered in  this  country  to  the  master  of  a  ship 
to  be  sold  by  him  abroad,  it  is  no  defence 
that  they  were  exported  without  paying  the 
duties,  unless  it  is  shewn  that  the  evasion  formed 
part  of  the  i^reement.  Catl'm  v.  Bellj  4  Camp. 
183. 

Bill  of  Ezehange.l  —  If  the  importation  of 
certain  goods  is  prohibited  and  the  plaintiff  sella 
such  goods  to  A.,  who  indorses  a  bill  of  exchange 
to  him  in  payment,  he  cannot  recover  on  that 
bill  against  the  acceptor,  although  there  was 
no  evidence  that  he  was  the  importer  of  the 
prohibited  goods.  Billard  v.  Hayden,  2  C.  &  P. 
472. 

d.  Prooeedinflrs. 

Jurisdietion — Condemnation  of  Ship.] — ^Under 
the  18  &  19  Vict.  c.  96,  s.  28,  which  imposes  a 
penalty  of  100/.  on  ev6ry  person  found  on  board 
a  ship  "  liable  to  forfeiture  "  under  the  Customs 
Act,  the  condemnation  of  the  ship  by  a  court  of 
comixitent  jurisdiction  is  not  a  condition  pre* 
cedent  to  a  magistrate's  power  to  convict  in  the 
penalty.  Wcale  v.  Broion^  4  H.  &  C.  705 ;  15 
L.  T.  228. 

Position  of  Vessel.] — Where  two  persons 

were  found  and  apprehended  on  board  a  smug- 
gling boat,  under  67  Geo.  3,  c.  87,  s.  5,  whilst  afloat 
in  the  harbour  of  F.,  which  had  an  exclusive  local 
jurisdiction ;  and,  after  being  taken  on  shore 
and  detained  two  days  there,  were  carried  on 
board  again,  and  conveyed  to  the  port  of  D., 
where  they  were  convicted  by  two  justices  of 
that  town,  pursuant  to  45  Geo.  3,  c.  12,  s.  7  ;  57 
Geo.  3,  c.  87  ;  and  3  Geo.  4,  c  110  :— Held,  that 
such  conviction  was  illegaL  Kite,  Ex  parte,  2 
D.  &  R.  212  ;  S,  C, nom.  Kite  and  Lanes  ease,  1 
B.  &C.  101. 

A  vessel  liable  to  forfeiture  under  6  Geo.  4, 
c.  108, 8. 3,  was  seized  on  the  River  Or\vell,  where 
the  justices  of  Ipswich  had  jurisdiction,  and  a 
person  found  on  board  of  the  vessel  was  taken 
to  Harwich,  and  prosecuted  before  two  justices 
of  that  place,  who  convicted  him  in  a  penalty  of 
100/.  for  having  been  found  on  the  high  seas  on 
board  a  vessel  liable  to  forfeiture  : — Held,  that 
the  justices  of  Harwich,  being  justices  at  the 
first  place  on  land  to  which  the  parties  were 
carried,  had  jurisdiction  to  try  the  offence.  JV'wwh, 
In  re,  8  B.  &  C.  644  ;  3  M.  &  R.  75. 

When  the  vessel  was  first  boarded,  she  was 
just  entering  the  harbour  of  Harwich  : — ^Held, 
that,  in  the  absence  of  all  other  evidence,  a 
person  then  found  on  board  might  properly  be 
found  to  have  been  on  board  on  the  high  seas. 
lb. 
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Powsr  of  Kitigatiiig  Penaltios.] — The  power 
of  mitigating  the  penalty  imposea  upon  an  of- 
fender against  the  Oustoms  Acts,  given  to  the 
magistrate  bj  the  16  &  17  Vict.  c.  107,  ss.  263, 
280,  does  not  apply  to  the  case  of  a  person  who 
has  been  detaineo,  and  taken  before  a  magis- 
trate, under  18  &  19  Vict.  c.  96,  s.  28,  for 
"  having  been  found  or  discovered  to  ha'^e  been 
on  boaid  a  ship,  having  contraband  goods  on 
board  ; "  and  in  such  case,  upon  the  confession 
of  the  offender,  or  proof  upon  oath  of  the  offence, 
the  magistrate  is  bound  to  convict  him  in  the 
fall  penalty  of  100/.  imposed  by  s.  28,  and  the 
offender  must  thereupon  immediately  pay  the 
same  without  any  mitigation  under  16  &  17  Vict. 
c.  107,  8. 281,  or  be  committed  to  gaol  in  default. 
Bond  V.  Jackton,  20  L.  T.  327. 

BetentioB  of  Parsonf — Eaboai  oorpns.] — ^A  pri- 
soner in  custody  of  an  officer  of  customs,  on  a 
charge  of  smuggling,  and  brought  up  by  habeas 
corpus  at  common  law,  may  controvert  the  truth 
of  the  return  of  the  writ,  on  affidavit,  by  virtue 
of  56  Qeo.  3,  c.  100,  s.  4.  Beeehing^  Eso  parte,  6 
D.  &  R.  209 ;  4  B.  &  C.  136. 


inthont  Warrant.] — Where  several  per- 


sons were  taken  into  custody  after  an  engage- 
ment at  sea  between  a  revenue  cutter  and  a 
vessel  suspected  to  be  a  smuggler,  and  of  which 
the  prisoners  were  the  crew,  and  were  delivered 
on  Ixiard  a  king*s  ship,  and  detained  for  fourteen 
days  on  suspicion  of  murder,  but  without  any 
warrant,  and  were  afterwards  brought  up  by 
habeas  corpus  to  be  discharged ;  and  it  appeared 
from  the  return  that  there  was  cause  to  suspect 
them  of  felony  :  the  court  refused  to  discharge 
them,  but  directed  them  to  be  committed  to  the 
custody  of  the  marshal  of  the  Marshalsea,  in 
order  that  they  might  be  taken  before  a  com- 
petent tribunal,  to  be  examined  touching  the 
matters  contained  in  the  return,  and  to  be  further 
dealt  with  according  to  law.  KraJis,  Ex  parte, 
2  D.  &  R.  411  ;  1  B.  &  C.  258. 

Infinmation.] — ^An  information  under  8  &  9 
Vict.  c.  87,  8S.  82,  83,  107,  might  be  laid  before 
one  justice  of  the  peace.  Reg.  v.  Ru9sell,  8  New 
Sess.  Cas.  368 ;  13  Q.  B.  237  ;  18  L.  J.,  M.  C. 
106  ;  13  Jur.  259. 

Goods,  the  importation  of  which  was  pro- 
hibit<2d  when  coming  from  particular  places, 
might,  under  3  &  4  Will.  4,  c.  63,  s.  30,  be  de- 
scribed in  an  information  for  penalties,  as  goods 
liable  to,  and  unshipped  witnout,  payment  of 
duty,  and  the  defendant  might  be  charged  with 
having  been  concerned  in  the  unshipping,  the 
duties  not  having  been  first  paid  or  secured,  al- 
though it  appeared  that  they  were  in  fact  im- 
port^ from  a  place  to  wlych  the  prohibition 
applied.  Ait,- Gen.  v.  Greave9,  2  C,  M.  &  R. 
669  ;  1  Tyr.  &  G.  48. 

Bribory.] — An  information  stating  that 


H.  was  a  person  employed  in  the  service  of  the 
customs,  that  it  was  his  duty,  as  such  pci'son  so 
employed,  to  seize  certain  goods,  and  that  the 
defendant  offered  to  bribe  H.  to  violate  such 
duty,  is  bad  in  arrest  of  judgment,  for  not  stating 
the'facts  out  of  which  the  legal  duty  arose.  Bex 
v.  Ecerett,  2  M.  &  R.  35  ;  8  B.  &  C.  114. 

Svideneo— Trial  for  Obttmotioii  of  Ofloer.]— 
Upon  the  trial  of  an  information  for  obstructing 


a  custom-house  officer  in  the  execution  of  his 
duty  in  seizing  smuggled  goods,  the  defendant 
was  not  allowed  to  inquire  the  name  of  the  in- 
former, or  dispute  the  fact  of  the  goods  being 
smuggled.    Bex  v.  Alters,  6  Esp.  125. 

Being  Coneemed  in  TJnihipping  Goods.] 


— ^An  information  under  3  &  4  Will.  4,  c.  63, 
s.  44,  charged  a  defendant  with  being  concerned 
in  the  unshipping  of  goods,  the  duties  on  which 
had  not  been  paid  ;  with  knowingly  harbouring 
goods  imported  and  ill^ally  unshipped  without 
payment  of  duties ;  and  with  other  offences 
under  that  section.  It  appeared,  at  the  trial, 
that  a  practice  had  prevailed  at  the  custom- 
house of  allowing  the  owners  of  imported  goods 
to  take  them  away  without  payment  of  duty  at 
the  time,  an  entry  of  them  having  been  pre- 
viously made  in  a  book  kept  by  the  officers  ;  and 
that  the  fraud  complained  of  had  been  effected 
by  a  clerk  of  the  defendant's  removing  some  of 
the  leaves  from  the  custom-house  lSx)k,  and 
substituting  others  containing  false  entries  of 
the  quantity  of  goods  imported.  There  was  no 
direct  proof  that  this  fact  was  known  to  the 
defendant,  but  he  derived  benefit  from  the 
fraudulent  transactions : — Held,  that  the  jury 
might  infer  that  the  defendant  was  privy  to  the 
fraud.  Beg.  v.  Dean,  12  M.  &  W.  39  ;  13  L.  J., 
Ex.  33. 

ConviotionB — Syidence.  ]  —  In  a  conviction 
under  8  &  9  Vict.  c.  87,  s.  60,  for  being  found  in 
a  vessel  liable  to  forfeiture  under  s.  2,  as  having 
on  board  prohibited  goods,  it  was  necessary  to 
negative  the  exemptions  in  s.  4.  Van  BoveiVg 
cane,  9  Q.  B.  669 ;  2  New  Sess.  Cas.  492  ;  10 
L.  J.,  M.  C.  4;  11  Jur.  119. 

The  3  &  4  Will.  4,  c.  53,  s.  44,  enacts,  that 
every  person  who  shall  be  concerned  in  the 
unshipping  of  the  goods,  the  duties  for  which 
have  not  bsen  paid,  shall  forfeit  either  the  treble 
value  thereof,  or  be  liable  to  the  penalty  of  100/. 
The  defendant  and  his  partner  having  been 
separately  convicted  of  the  same  offences : — Held, 
that  each  was  liable  to  the  penalties  imposed  by 
the  act.  Beg.  v.  Dean,  12  M.  &  W.  39  ;  13  L.  J., 
Ex.33. 

Indictment.] — The  being  concerned  in  un- 
shipping goods  prohibited  to  be  imported  into 
the  United  Kingdom  ;  and  the  being  concerned 
in  importing  foreign  goods,  contrary  to  statute, 
are  not  indictable  offences.  Att.'Gen.y.  Badloff, 
10  Ex.  84  ;  2  C.  L.  R.  1116  ;  23  L.  J.,  Ex.  240  ; 
10  Jur.  565. 

6.  Officers  of  Customs  and  Excise. 

Appointment.]  —  It  is  part  of  the  ancient 
prerogative  of  the  crown,  as  incident  to  the  duty 
of  customs,  to  appoint  officers  to  gauge  all  gauge- 
able  articles  imported  into  the  kingdom  for  sale 
or  otherwise.  LoTidon  QMayor")  v.  Long,  1  Camp. 
24. 

Bnties  of-— -Arrest  and  Betention.] — Under  7 
&  8  Geo.  4,  c.  53,  officers  of  excise  may  do  all 
that  is  reasonable  by  way  of  arrest  and  deten- 
tion for  the  purpose  of  having  the  matter  adjudi- 
cated upon  by  a  justice  of  the  peace.  Evan$ 
V.  M^Lmighlan,  4  Macq.  H.  L.  Cas.  89 ;  7  Jur., 
N.  S.  1253. 

BeisTire.] — The  plaintiff's  wheat  was  seized  as 
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ft  distress  for  an  excise  penalty,  which  he  then 
paid.  There  was  no  evidence  that  he  demanded 
the  wheat  back  ;  but  after  ten  days  the  officers 
brought  it  back  in  an  open  cart  damaged,  and 
part  lost : — Held,  that  the  officers  were  not 
bound  to  re-deliver  the  wheat  without  being  re- 
quested, and  that  they  were  not  liable  for 
the  negligence  in  bringing  it  back,  as  no  count 
in  the  declaration  alleged  that  particular  mis- 
feasance. Ilutchiru  V.  MorrU^  6  B.  &  G.  464  ;  9 
D.  &  R.  499. 

A  custom-house  officer  has  authority  to  seize 
uncustomed  poods,  with  the  carriage  and  horses 
carrying  off  the  same,  though  out  of  the  limit  of 
the  particular  port  of  which  he  is  denominated  an 
officer  in  his  deputation  from  the  commissioners 
of  customs.    JR4'X  v.  Barfoot,  18  East,  606. 

Search.] — Excise  officers  went  with  a  search 
warrant,  and,  at  the  desire  of  the  party,  gave  it 
him  to  peruse,  when  he  refused  to  return  it : 
— Held,  that  they  had  a  right  to  take  it  from 
him,  and  even  to  coerce  his  person  to  obtain  the 
possession  of  it,  provided  they  used  no  more 
violence  than  was  necessary.  Rex  v.  Mitton,  3 
C.  &  P.  31  ;  S.  C.J  nom.  Jlex  v.  Miltony  M.  & 
M.  107. 

A  writ  of  assistance  was  addressed  to  certain 
officers  therein  mentioned,  and  to  all  other  his 
Majesty's  officers,  ministere,  and  subjects  in  Eng- 
land and  Wales ;  it  set  out  the  commission  of 
the  officers  of  the  customs,  which  empowered 
them  to  enter  and  search  any  house,  shop,  &c., 
where  smuggled  goods  were  or  were  suspected  to 
be  concealed,  to  appoint  officers,  &c.,  and  to 
do  all  other  things  necessary  for  his  Majesty's 
service  in  such  cases,  and  according  to  law  ;  and 
it  commanded  the  several  persons  to  whom  it 
was  directed  to  permit  and  suffer  the  commis- 
sioners of  customs,  their  deputies,  servants  and 
officers,  to  enter  and  search  the  houses,  shops, 
&c.,  where  smuggled  goods  were  or  w^cre  sus- 
pected to  be  concealed,  and  to  do  all  things  which 
ought  to  be  done  in  that  behalf,  according  to  the 
commission  and  to  the  laws  of  the  realm  ;  and 
all  persons  addressed  by  the  writ  were  to  assist 
in  the  execution  of  the  premises : — Held,  that 
this  writ  did  not  confer  a  general  and  absolute 
authority  to  enter  and  search  houses  for  smuggled 
goods,  but  that  .entry  and  search  must  be  justi- 
fied by  reference  to  the  event,  or  to  probable 
cause.     li^'x  v.  Watts^  1  B.  &  Ad.  166. 

In  searches  by  excisemen,  where  the  presence 
of  a  peace  officer  is  required,  an  officer  by  repu- 
tation attending  the  rotation  justices  is  not  suffi- 
cient.   IfUl  V.  Barnesj  2  W.  Bl.  1135. 

Entries.] — The  practice  of  making  prime  and 
post  entries  at  the  custom-house  is  legal  and 
valid.     Tim409i  v.  Nodin,  2  W.  Bl.  963. 

Actions  against.]— An  action  for  money  had 
and  received  docs  not  lie  against  a  revenue 
officer  to  recover  an  over-payment.  ^Jllitebread 
V  Broo1i9hanliy  Cowp.  69  ;  Loflft,  529. 

Nor  will  it  lie  against  a  person  who  receives 
money  as  a  collector  in  a  legal  office,  or  as  an 
exciseman  or  a  custom-house  officer,  and  duly 
pays  it  over.    lb. 

Nor  against  an  excise  officer  to  recover  duties 
received  by  him  after  the  act  imposing  them  is 
repealed,  if  he  has  paid  them  over  to  his  superior. 
Greenway  v.  Ilurdj  4  T.  R.  553. 

But  if  a  consignee,  for  the  purpose  of  getting 


his  goods  delivered  to  him  pa3rs  more  than  the 
net  weight  amounts  to,  he  may  recover  back  the 
surplus.     Geraldcf  v.  DonuoUj  Holt,  346. 


Kon-fMUumee.] — ^A  collector  of  customs. 


appointed  by  the  commissionen  under  3  &  4 
Will.  4,  c.  51,  s.  6,  to  collect  duties  on  articles 
coming  into  the  kingdom,  and  on  payment  sign 
bills  of  entry,  which  are  a  warrant  for  delivery  of 
such  articles  to  the  party  paying,  is  not  a  mere 
servant  of  the  commissioners,  but  a  substantive 
and  an  immediate  officer  of  the  crown  ;  and  his 
functions  as  collector  arc  ministerial.  Therefore, 
he  is  liable  in  an  action  for  non-feasance  in  the 
exercise  of  his  office,  as  for  refusing  to  sign  such 
bill  of  entry  without  payment  of  an  excessive 
duty.  Barry  v.  Arnaud,  10  A.  &  E.  646  ;  2  P.  & 
D.  633. 


Befusal  to  Sign  Bill  of  .Entry— Xeasnre 


of  Damages.] — In  an  action  against  a  collector  of 
customs  for  refusing  to  sign  a  bill  of  entry  for 
landing  a  cargo  of  foreign  wheat,  on  which  no 
duty  was  payable  by  law,  the  proper  measure  of 
damages  is  the  amount  of  loss  sustained  by 
plaintiff  by  reason  of  a  subsequent  fall  in  the 
price  of  wheat.  Barrow  v.  Arnaudj  8  Q.  B. 
695  ;  10  Jut.  319— Ex.  Ch. 

Treipass.] — An  action  of  trespass  lies  against 
an  officer  of  excise  for  an  unsuccessful  search 
after  run  goods  under  the  usual  warrant  of  two 
commissioners,  obtained  on  his  own  information. 
Bostock  V.  Saundergj  2  W.  Bl.  912  ;  3  Wils.  434. 

Condemnation  of  goods  in  the  Exchequer  is  so 
conclusive,  and  so  alters  their  property,  that  tres- 
pass will  not  lie  against  the  officer  who  seized 
them  to  try  the  point  of  forfeiture  again.  Scott 
V.  Shearman,  2  W.  Bl.  977. 

The  plaintiff  having  landed  goods  liable  to 
duty  at  the  custom-house,  they  were  taken  pos- 
session of  by  custom-house  officers,  for  the  pur- 
pose of  examination,  and  detained  by  them,  upon 
a  misapprehension  that  they  were  prohibited,  and 
liable  to  forfeiture.  They  were  afterwards  re- 
turned to  the  plaintiff  : — Held,  that  the  officers 
were  not  liable  in  trespass.  Jacohson  v.  Blalte^ 
6  M.  &  G.  919 ;  7  Scott,  N.  R.  772  ;  13  L.  J., 
C.  P.  89  ;  8  Jur.  272. 

An  excise  officer  is  not  liable  to  an  action  for 
breaking  and  entering  a  house  to  search  for  ran 
goods  under  a  warrant  from  the  commissioners, 
though  no  goods  are  found.  Cooper  v.  Booths 
3  Esp.  135  ;  4  Dougl.  339  ;  1  T.  R.  536,  n. 


Evidence.] — Upon  not  guilty  in  trespass, 


excise  officers  executing  a  body  warrant,  issued 
by  the  commissioners,  may  give  the  special 
matter  in  evidence.  Wood  v.  Cheuely  2  W.  BL 
1254. 


Juttiflcation.] — In  order  to  shew  that  the 


defendant,  an  excise  officer,  entered  the  plaintiff*s 
house,  the  defendant's  affidavit  was  put  in,  by 
which  he  stated  that  he  entered  the  house,  by 
virtue  of  a  magistrate's  warrant,  to  search  for 
malt  that  had  not  paid  duty  : — Held,  that  the 
putting  in  of  this  affidavit  by  the  plaintiff  did 
not  make  out  a  defence  for  the  defendant,  as  the 
affidavit  did  not  state  that  the  warrant  was 
granted  upon  oath  m^de  by  an  officer  of  excise, 
as  required  by  7  &  8  Geo.  4,  c.  63,  s.  34.  Defioh 
V.  Moseley,  1  C.  &  K.  710. 
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III.    STAMPS. 
1.  Agbeements. 

a.  Oenerally. 

Hatvre  of  Iiistnim«nt.] — For  the  purposes  of 
stamp  daty  it  is  requisite  to  ascertain  the  legal 
effect  and  meaning  of  an  instrument,  and  the 
description  of  it  given  hy  the  parties  thereto  is 
immateriali  and  there  can  be  no  estopi^el.  Lim- 
m^r  Atphalte  Paring  Company  v.  CammiMtonrrs 
of  Inland  JUtenue,  7  L.  R.,  Ex.  211  ;  41  L,  J., 
Ex.  106  ;  26  L.  T.  633  ;  20  W.  R.  610. 

Where  an  instrument  is  capable  of  being 
viewed  in  two  different  aspects,  m  one  of  which 
it  is  liable  to  stamp  duty  at  one  rate,  and  in  the 
other  of  which  it  is  liable  to  stamp  duty  at  a 
different  rate,  such  instrument  may  be  admitted 
in  eTJde^oe,  where  it  is  relied  ijLpoi)  in  the  aspect 
in  which  it  is  properly  stamped,  although  it  is 
not  duly  stamped  in  the  other  aspect  Buch  v. 
Jlobson  (3  Q.  B.  D.  686),  Bryce  v.  Bannister 
C3  Q.  B.  D.  569),  and  FiJther  v.  C4ilvert  (27  W.  R. 
301),  observed  upon.  Adams  y.  Morgan^  12  h.  R., 
Ir.l. 

An  '*  agreement,  minute,  or  memorandum  of 
agreement,''  is  liable  to  be  stamped  only  where 
the  instrument  is  per  se  binding  on  the  parties  to 
it.  Rex  V.  St,  Martin,  Leicester,  4  N.  A:  M.  202  ; 
2  A.  &  £.  210. 

An  agreement  signed  by  the  plaintiff  only  is, 
as  against  him,  valid  in  point  of  law  as  an  agree- 
ment, and  must  therefore  be  stamped.  Hughes  v. 
JBudd,  8  D.  P.  C.  478 ;  4  Jur.  654. 

Where  a  document  has  several  objects,  of  which 
some  are  merely  auxiliary  to  the  main  one,  the 
amoont  of  stamp  duty  is  to  be  measured  by  the 
principal  object.  Walker  v.  Giles,  6  C.  B.  662  ; 
18  L.  J.,  C.  P.  323  ;  13  Jur.  688. 

]>nft  Agreement  never  Executed.] — A  com- 
pany of  which  the  plaintiff  and  the  defendant 
were  both  directors,  occupied  a  house  belonging 
to  the  plaintiff.  A  draft  agreement,  prepared 
by  the  plaintiff's  attorney,  was  submitted  to 
the  solicitors  of  the  company,  and  by  them 
approved  and  returned ;  and  at  a  subsequent 
meeting  of  the  directors  a  resolution  was  made, 
empowering  the  solicitors  to  sign  the  agreement 
on  behalf  of  the  company.  The  agreement, 
however,  was  never  executed.  In  an  action 
for  use  and  occupation,  the  plaintiff,  offered 
the  draft,  not  as  an  agreement  binding  per  se 
<it  being  neither  dated,  stamped,  nor  signed), 
bat  for  the  purpose  of  shewing  that  the  occu- 

Sation  of  the  premises  was  to  be  by  the  other 
irectois,  exclusive  of  himself  : — Held,  that  the 
draft  was  inadmissible  for  want  of  a  stamp, 
inasmuch  as  it  could  only  be  relied  on  as  a  proof 
of  the  special  agreement,  the  plaintiff's  position 
precluding  him  from  maintaining  an  action 
against  a  co-director  upon  an  implied  contract. 
Ckadwieke  v.  Oarke,  1  C.  B.  700  ;  14  L.  J.,  C.  P. 
233. 

In  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  the  defence  was 
that  time  had  been  given  to  the  acceptor.  To 
meet  the  defence,  a  copy  of  a  paper  that  the  de- 
fendant had  promised  to  sign  was  offered.  By 
this  the  defendant  consented  to  the  plaintiff's 
using  any  means  to  obtain  payment  from  the  ac- 
ceptor, without  prejudice  to  his  right  to  recover 
from  the  defendant  as  drawer  : — Held,  that  this 


paper  did  not  require  a  stamp.    Hill  v.  Johnsan, 
3  C.  &  P.  466. 

Twa  Agreements  in  one  Instrument.] — ^A  con- 
tract in  writing,  by  which,  after  reciting  that  A. 
had  purchased  a  piece  of  ground,  with  four  mes- 
suages  thereon  built,  in  one  of  which  the  plain- 
tiff resided,  it  was  agreed,  that  the  plaintiff 
shoula  continue  to  reside  therein  during  the  resi- 
due of  A.*s  term  therein,  provided  the  plaintiff 
should  so  long  live,  paying  the  rent  of  \s. ;  and 
in  the  event  of  the  plaintiff's  dying  during  the 
term,  leaving  his  wife  him  surviving,  A.  agreed  to 
allow  her  to  reside  therein  on  the  same  terms  ; 
and  A.  further  agreed  to  assign  all  his  interest  in 
the  premises  so  purchased  to  the  plaintiff,  on 
payment  within  seven  years  of  140Z.,  together 
with  all  expenses : — Held,  in  an  action  by  the 
plaintiff  for  breach  of  the  agreement  to  assign 
the  premises,  that  a  lease  stamp  'Was  not  suffi- 
cient, and  that  an  agreement  stamp  was  also 
necessary.  Lovelock  v.  Frankly n^  8  Q.  B.  871  ; 
16  L.  J.,  Q.  B.  146  ;  10  Jur.  246. 

By  a  written  agreement,  not  under  seal,  it  was 
agreed  that  A.  should  rent  of  B.  a  ferry  for  6/.  6«. 
per  annum.  The  same  document  contained  the 
following  memorandum  :  '*  Be  it  also  known, 
that  A.  has  this  day  bought  of  B.  the  great  ferry- 
boat, for  20/.,"  to  be  paid  by  four  yearly  instal- 
ments of  5/.  each : — Held,  that  the  document  did 
not  require  a  stamp.  Mayfield  v.  Robinson,  7 
Q.  B.  486  ;  14  L.  J.,  Q.  B.  264. 


Where  one  Agreement  FQlfilled.]--Where, 


in  an  action  to  recover  a  stake  of  lOOZ.,  due  upon 
a  horse-race,  a  document  was  put  in  evidence, 
bearing  one  stamp,  but  two  agreements,  one  of 
which  had  been  fulfilled,  the  other  being  that 
upon  which  the  action  was  brought : — Held,  that 
the  stamp  must  be  taken  to  apply  to  the  latter. 
Brans  v.  Pratt,  4  Scott,  N.  R.  378 ;  1  D.,  N.  S. 
505  ;  3  N.  &  G.  759  ;  6  Jur.  652. 

To  prove  a  contract,  a  paper  was  produced 
bearing  a  stamp,  which  had  been  aflSxed  to  it  for 
the  purpose  of  the  action : — Held,  that  the  cir- 
cumstance of  the  same  paper  having  upon  it 
another  agreement  which  had  previously  been 
carried  into  effect,  and  to  which  the  stamp  was 
never  intended  to  apply,  did  not  render  it  inad- 
missible. Etans  v.  Pratt,  4  Scott,  N.  R.  378  ;  1 
D.,  N.  S.  505  ;  3  M.  &G.  759 ;  6  Jur.  152. 

I  0  IT  —Promise  to  Pay  Third  Party.]— The 
following  document  does  not  require  a  stamp, 
either  as  an  ag^reement  or  as  a  promissory  note  . 
—"1839,  Nov.  11, 1  0  U  45Z.  13*.,  which  I  bor- 
rowed of  Mrs.  M.,  and  to  pay  her  five  per  cent, 
till  paid.  R.  T."  Melamtte  v.  Teasdale,  13  M. 
&  W.  216  ;  13  L.  J.,  Ex.  358 ;  S,  P.,  Tdylor  v. 
Steele,  16  M.  &  W.  665  ;  16  L.  J.,  Ex.  177  ;  11 
Jur.  806. 

Agreement  in  Form  of  Promissory  Kote.] — ^A 

promise  to  pay  on  a  contingency  is  a  promissory 
note  within  the  Stamp  Act,  1870  ;  it  must,  there- 
fore, be  stamped  before  execution,  and  cannot  be 
treated  as  an  ag^cment  and  stamped  after  exe- 
cution.    Yeo  V.  Dawe,  32  W.  R.  203. 

In  1842,  W.  and  S.,  type-founders^  were  indebted 
to  G.,  the  plaintiff's  testator,  in  6,000/.,  pre- 
viously to  and  after  which  time  they  supplied  the 
defendant  with  type,  being  paid  by  him  quarterly. 
W.  and  S.  being  applied  to  by  G.  for  payment, 
delivered  to  him  the  following  order,  signed  by 
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them,  and  directed  to  the  defendant : — "  24th 
September,  1842.  Dear  Sir, — We  hereby  autho- 
rize you  to  pay,  on  our  account,  to  the  order  of 
G.,  6,000Z.,  at  the  following  periods,  deducting 
the  amount  from  the  quarterly  accounts  for  type 
furnished  to  you,  and  to  Messrs.  E.  and  S.,  yiz., 
nth  November,  1843,  1,000Z. ;  11th  November, 
1844, 1,OOOZ. ;  11th  November,  1845, 1,000/.  ;  11th 
November,  1846,  1,500/. ;  and  11th  November, 
1847,  1,500/.— 6,000/.  Yours,  W.  and  S.*'  The 
defendant  returned  the  following  answer  : — "  To 
W.  G.  Dear  Sir, — Having  received  the  fore- 
going authority  from  W.  and  S.,  I  undertake  to 
make  you  the  payments  as  above  stated.  A.  S., 
24th  September,  1842."  The  first  two  instal- 
ments,  up  to  November,  1844,  were  duly  paid  to 
G.  Type  continued  to  be  furnished  by  W.  and  S. 
to  the  defendant  up  to  December,  1845,  quarterly 
payments  for  which  were  duly  made  by  the 
defendant  to  W.  and  S.  The  quarterly  account 
for  type,  up  to  the  31st  December,  1845,  amount- 
ing to  651/.  0$.  9d,y  was  also  paid  by  the  defen- 
dant to  W.  and  S.,  but  the  1,000/.  instalment, 
due  on  the  11th  November,  1845,  was  not  paid  to 
G.  In  December,  1845,  the  defendant  stated  that 
he  considered  himself  bound  to  see  all  the 
amounts  due  from  himself  to  W.  and  S.  applied 
to  the  discharge  of  their  debt  due  to  G. : — Held, 
that  the  document  of  the  24th  December,  1842, 
required  an  agreement,  and  not  a  promissory 
note  or  a  bill,  stamp.  Hamilton  v.  Spottiftwoode^ 
4  Ex.  200  ;  18  L.  J.,  Ex.  393. 

An  agreement,  bearing  a  half-crown  stamp, 
under  14  &  15  Vict.  c.  97,  for  the  sale  of  a  lease, 
concluded  with  the  following  clause,  signed  by 
both  parties  : — **  The  plaintiff  doth,  at  the  same 
time  and  place,  lend  to  the  defendant  84/.  in 
cash,  to  be  repaid  by  instalments  : " — Held,  not 
a  note,  and  that  the  stamp  was  sufficient.  Mit' 
chell  V.  Westoter,  14  Jur.  816 ;  S,  P.,  Follett  v. 
Moore,  4  Ex.  410  ;  19  L.  J.,  Ex.  6. 

Agreement  to  Pay  TTnoertain  Amount.] — An 
instrument  by  which  a  party  promises  to  pay 
65/.,  and  also  all  such  other  sums  as  by  reference 
to  his  books  he  owed  to  another,  with  interest, 
requires  an  agreement  stamp.  Smith  v.  Night- 
ingale,  2  Stark.  375. 

Debentnre  or  Promifiory  Voto — Kot  nnder 
Seal —Payable  to  Order.] — An  instrument  issued 
by  a  company  incorporated  under  the  Joint 
Stock  Companies  Acts,  1856  and  1862,  purport- 
ing upon  the  face  of  it  to  be  a  "  debenture,"  with 
coupoQS  for  the  payment  of  interest  half-yearly 
attached  to  it,  and  containing  an  engagement  on 
the  part  of  the  company  to  pay  "  the  amount  of 
this  indenture  '*  to  A.  B.  or  order  on  a  given  day, 
with  interest  at  five  per  cent.,  is  under  the  Stamp 
Act,  1870,  chargeable  with  a  debenture  stamp  of 
2s,  Qd.j  and  not  with  a  promissory-note  stamp. 
Jiritish  India  Steam  Navigation  Company  v. 
CommiMtionern  of  Inland  Revenue,  7  Q.  B.  D. 
165  ;  50  L.  J.,  Q.  B.  517  ;  44  L.  T.  378  ;  29 
W.  K.  610. 

Kemoranda.] — ^A  draft  agreement  had  on  the 
back  of  it  the  following  memorandum  : — "  We 
approve  of  this  draft,**  and  this  was  signed  by 
the  parties  : — Held,  that  it  did  not  require  any 
stamp.  Doe  d.  Lamhovm  v.  Pedgriphj  4  C.  & 
P.  312. 


Evidenee  of  Contract.] — The  following 


instrument,  as  being  evidence  of  a  contract,  re- 
quires a  stamp  : — "  I  hereby  acknowledge  that 
I  have  held  the  estate  called,  ice,  as  tenant  to 
F.,  at  a  yearly  rent  of  50/.,  from  the  4th  July, 
1837,  the  rent  to  be  paid  quarterly  ;  and  I  fur- 
ther acknowledge  to  owe  F.  60/.  for  the  first 
year's  rent,  which  was  due  on  the  4th  July 
instant.  1  have,  on  the  signing  hereof,  paid 
the  attorney  of  F.  6rf.  in  part  of  the  rent  so  due 
to  him  as  aforesaid.  A.  B."  Doe  d.  Frankis  v. 
Frank iSy  3  P.  &  D.  565  ;  11  A.  &  B.  792. 

ProYiouB  Contract] — ^A  document  which 


is  not  intended  to  operate  as  a  binding  contract, 
but  is  only  used  as  evidence  of  a  previous  con- 
tract, is  not  within  the  statute,  which  imposes  a 
stamp  upon  an  agreement,  whether  used  as  evi- 
dence 01  a  contract,  or  as  obligatory  upon  the 
parties  from  its  being  a  written  instrument. 
Beeehing  v.  Westhrook,  1  D.,  N.  S.  18 ;  8  M.  & 
W.  411 ;  10  L.  J.,  Ex.  464. 

Bubsoquent    Admisaion. ]  —  "  Memoran- 


dum.— I  have  this  day  received  of  Mr.  F.  P.  a 
bill  for  27/.  10«.,  at  eighteen  months'  date,  on 
condition  that  Mr.  S.  D.  accepts  the  partnerahip 
beyond  two  years ;  but  should  Mr.  D.  give 
notice  at  the  expiration  of  eighteen  months, 
and  not  afterwan^  rescind  the  same,  the  bill  to 
be  null  and  void," — ^is  admissible  without  a 
stamp,  not  being  an  agreement,  or  any  minute 
or  memorandum  of  an  agreement,  or  evidence  of 
a  contract  within  55  Geo.  8,  c.  184  ;  first,  be- 
cause it  was  only  evidence  of  the  contract  as  a 
subsequent  admission  ;  and,  secondly,  because  it 
only  expressed  the  same  consequence  which  the 
law  would  imply.  De  Porquet  v.  JPage,  15  Q.  B. 
1073  ;  20  L.  J.,  Q.  B.  21  ;  15  Jur.  148. 

Where  Termi  fixed.]— The  following  docu- 
ment, given  by  a  plaintiff  to  a  defenc^nt,  re- 
quires a  stamp  as  an  agreement : — "  August  2, 
according  to  Mr.  H.'s  (the  defendant)  request, 
the  land  at  B.  under  Mr.  E.,  I  will  be  bonnd  for 
till  next  Lady-day— Rent,  48/."  Glvrer  v.  HaU 
kett,  2  H.  &N.  487  ;  26  L.  J.,  Ex.  416 ;  3  Jur., 
N.  S.  1083. 

The  following  memorandum  requires  a  stamp  : 
— "  A.  B.  agrees  to  take  the  two  flys  of  C.  D.  at 
60/. ;  61.  to  be  paid  down,  and  the  remainder  of 
the  money  at  tnree  months  from  the  above  date. 
Harness  and  goodwill  included  in  the  above 
agreement."  S(n[th  v.  Finch,  3  Bing.  N.  C.  506  ; 
4  Scott,  293. 

Deposit  by  Plaintiff— Kemorandum  by  I>efen. 
dant.] — The  plaintiff  deposited  with  the  defen- 
dant 500/.  for  a  speculation  in  foreign  stock,  and 
the  defendant  signed  the  following  memoran- 
dum : — "Bristol,  August  14th,  1843.  Memoran- 
dum. Mr.  S.  has  this  day  deposited  with  me 
500/.  on  the  sale  of  10,300l.,  3/.  per  oent. 
Spanish,  to  be  returned  on  demand  : " — Held, 
that  this  was  not  a  promissory  note,  and  did 
not  require  a  stamp  as  such.  Sihree  v.  Tripp, 
15  M.  &  W.  23  ;  15  L.  J.,  Ex.  318  ;  ^S^.  P.,  Fan- 
court  V.  Thorn,  9  Q.  B.  312  ;  15  L.  J.,  Q.  B.  344 ; 
10  Jur.  639. 

Terms  of  Delivery.] — A  memorandum  given 
by  carriers  at  Dover,  on  the  receipt  of  goods,  in 
the  following  terms,  viz. : — "  Received  of  L.  & 
Co.  a  paper  parcel,  directed  to  Messrs.  H.  B.  ic 
Co.,  62,  Lombard-street,  value  260/.,  which  we 
agree  to  deliver  to  them  to-morrow,  fire  and 
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lobberj  excepted — carriage  paid  here,"  and 
signed  bj  them,  is  admissible  withoat  a  stamp, 
although  it  was  contended  that  it  was  an  agree- 
ment, the  subject-matter  of  which  exceeded  20Z. 
Zatkam  v.  Butlefj,  R.  k  M.  13. 

A  memorandum  by  a  wharfinger  of  the  re- 
ceipt of  goods,  to  be  shipped  and  forwarded  to 
the  plaintiff  in  a  particular  manner,  may  be 
given  in  eridence  for  the  purpose  of  shewing 
the  terms  on  which  they  were  received,  without 
a  stamp,  although  the  value  of  the  goods  was 
above  202.,  the  wharfage  being  of  a  less  amount. 
Chaduyick  v.  SilU,  B.  &  M.  15. 

In  an  action  on  a  contract  to  re-deliver,  on 
request,  wine  which  had  been  placed  in  the  de- 
fendant's care,  the  plaintiff  offered  in  evidence 
a  writing,  signed  by  the  defendant  (a  wine  mer- 
chant), in  substance  as  follows : — '^  This  Is  to 
certify,  that  M.  has  in  his  cellar  belonging  to  H. 
(under  whom  the  plaintiff  claimed),  that  is 
paid  for,  twelve  dozen  of  port  wine."  "  March 
5th,  1823.  Received  from  H.  five  bottles  of 
port,"  &c.,  "  making  in  the  whole,"  &c.,  "  all  the 
above  wine  paid  for  :" — Held,  that  such  writing 
was  admissible  without  a  stamp,  not  being  an 
agreement,  nor  any  minute  or  memorandum  of  an 
agreement,  nor  evidence  of  a  contract,  within 
the  statute.  Blachwell  v,  M^Nau^htan,  1  Q.  B. 
127. 

Authority  to  Honour  Accoptanee.] — ^The  plain- 
tiff sold  goods  to  B.,  taking  his  acceptances  for 
the  price,  and  sent  them  to  the  defendant  as  B.'s 
agent,  who  consigned  them  to  his  partners  abroad 
&>r  sale.  While  these  acceptances  were  running, 
the  plaintiff  doubting  B.'s  solvency,  required 
additional  security,  whereupon  B.  wrote  the  fol- 
lowing letter : — "  Mr.  W.,  of  N.,  holding  my  ac- 
ceptances for  1,1002.,  or  thereabouts,  for  goods 
consigned  by  him,  on  my  account,  to  your  firms 
at  Bio  de  Janeiro  and  Bahia,  I  hereby  authorize 
and  direct  yon,  from  and  out  of  the  remittances 
that  yon  may  receive  against  net  proceeds  of  any 
consignments  made  by  me  to  either  of  your 
firms,  subsequent  to  the  1st  May  last,  to  pay 
soch  acceptances  upon  and  as  they  become  due, 
or  afterwards,  if  previously  to  the  receipt  of 
each  net  proceeds  of  such  consignments,  the  bills 
are  not  honoured  by  me  :  '* — Held,  that  this 
letter  did  not  require  a  stamp,  either  as  an  in- 
land bill  or  as  an  agreement.  Walker  v. 
Jtostran,  9  M.  &  W.  411. 

Order  to  Pay  over.  ] — A.  having  goods  at  the 
wharf  of  B.,  which  C.  had  conveyed  there  by 
ship,  gave  B.  a  paper  by  which  he  authorized  him 
to  sell  the  gooos,  and  out  of  the  proceeds  to  pay 
C.  the  balance  due  to  him  .for  freight,  mention- 
ing the  sum  :  B.  sold  the  goods  and  received  the 
proceeds  : — Held,  in  an  action  by  C.  against  B. 
for  the  sum  mentioned  in  the  paper,  that  the 
^per  did  not  require  a  stamp.  Humphreys  v. 
Briant,  4  C.  &  P.  157. 

A.'s  attorney  gives  B.  a  written  authority  to 
pay  money  for  A.  This  authority  does  not  re- 
quire a  stamp,  either  as  an  agreement  or  as  a 
power  of  attorney.  Parker  v.  ZhtboU,  7  C.  &  P. 
406  ;  1  M.  &  W.  30  ;  1  Gale,  366. 

Boqueit  to  Landlord's  Bailiff.]— The  follow- 
ing document  does  not  require  an  agreement 
stamp  :■— "  I,  N.  F.,  do  hereby  request  S.  B., 
bailiff  to  my  landlord,  who,  on  the  4th  No- 
vember, 1848,  having  distrained  my  goods  on  the 
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premises  which  I  now  hold,  for  100/.,  as  rent 
due  to  S.  B.,  and  I  request  him  to  forbear  the. 
sale  thereof  until  the  2nd  February,  1849,  to* 
enable  me  to  discharge  the  rent ;  and  I  hereby 
request,  agree,  and  consent,  that  the  goods  so 
distrained  shall  remain  at  my  proper  cost  in  his 
possession  upon  the  premises  until  the  2nd 
February,  1849,  and  I  undertime  to  give  up  the 
same  goods  and  not  to  replevy  the  same,  andL 
that  this  distress  shall  remain  in  full  force  during 
that  time  ;  and  I  undertake  to  give  up  peaceabla 
possession  of  the  premises  and  effects  distrained 
on  the  2nd  February,  1849,  and  pay  all  costa 
and  charges  attending  this  distress.  Fishwich 
V.  Milneti,  4  Ex.  825  ;  19  L.  J.,  Ex.  153  ;  S,  P,, 
inn  V.  Bamm,  6  Scott,  N.  R.  671  ;  5  M.  &  Q. 
789  ;  12  L.  J.,  C.  P.  275. 

Koto  by  Broker  to  his  Principal.] — ^A  note 
sent  by  a  broker  to  his  principal,  of  a  purchase: 
he  had  made,  does  not  require  a  stamp,  as  a. 
minute  or  memorandum  or  an  agreement,  al« 
though  the  subject  of  the  purchase  is  above 
202.  value,  and  not  within  any  exemption  from, 
stamp  duty.    Josephs  v.  Pchrer^  1  G.  &  P.  341. 

Auction — Kemorandum  by  Anetioneer.] — ^A. 

written  paper,  signed  by  the  auctioneer,  and' 
delivered  to  the  bidder,  to  whom  lands  were  let 
by  auction,  containing  the  description  of  the* 
lands,  the  term  for  which  they  are  let  to  the- 
bidder,  and  the  rent  payable,  must  be  stamped^ 
Ram^hottom  v,  Morley,  2  M.  &  S.  445. 

But  a  similar  paper^  not  signed  by  the  auc» 
tioneer  or  any  of  the  parties,  was  not  such  a  minute 
of  the  agreement  as  was  required  to  be  stamped, 
nor  such  a  writing  as  would  exclude  parol  evi- 
dence. Bamshottom  v,  Tmibridjej  2  M.  &  S.  434. 

• 

Resolution  of  Company.] — ^A  resolution  of  a 
company  or  an  association,  for  the  appointment 
of  a  clerk  or  a  secretary,  at  a  certain  salary,  ia 
not  an  agreement,  nor  a  minute,  nor  a  memo- 
randum of  an  agreement,  that  need  be  stamped. 
Vav^hUm  v.  Brine,  1  Scott,  N,  R.  258  ;  r 
M.  &  G.  359. 

A  minute  of  a  resolution  entered  in  the  books 
of  a  joint-stock  company,  for  the  acceptance  of 
a  tender  for  work  to  be  done  for  the  company,  is 
not  a  minute  nor  a  memorandum  of  an  agree- 
ment that  need  be  stamped.  Lucas  v.  Beach^ 
1  Scott,  N.  R.  350  ;  1  M.  &  G.  417. 

But' a  minute  of  a  resolution,  which  purported,, 
on  the  face  of  it,  to  be  an  agreement  that  tha* 
plaintiff  should  have  an  additional  sum  for  the 
extra  trouble  imposed  on  him  by  a  deviation, 
from  the  original  line  of  road,  and  which  was- 
read  over  to  the  plaintiff,  and  was  assented  to» 
by  him,  required  an  agreement  stamp— per  Rolfe^ 
B.,  at  nisi  prius.  Luca^  v.  Beachj  I  Scott^. 
N.  R.  350  ;  1  M.  &  G.  417. 

Proposals  and  Acceptanoes.] — Where  a  pro- 
posal was  made  in  writing  by  A.  to  let  a  piece 
of  land  to  B.  on  certain  terms  contained  in  a 
written  agreement  between  B.  and  C,  and  A.. 
afterwards  agreed  by  parol  that  B.  should  have 
the  land  upon  the  terms  proposed  : — Held,  that 
the  original  proposal  was  receivable  without  a 
stamp.  Brant  v.  Broimij  5  D.  &  R.  582  ;  3  B.  &. 
C.  665.  And  see  Bd^ar  v.  Blick,  1  Stark.  464  ; 
Tn}^^r  V.  Power,  M.  &  M.  131  ;  7  B.  &  C.  625. 

Where  a  proposal  made  orally  is  assented  to 
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in  writing,  the  latter  being  cTidence  of  an  agree- 
ment, is  not  admissible  without  a  stamp ;  as. 
where  it  is  written  by  the  defendant  and  signed 
by  the  plaintiff.  Hegarty  v.  Mibie,  14  C.  B. 
«27  ;  23  L.  J.,  C.  P.  151  ;  18  Jur.  496. 

If,  after  two  parties  have  orally  agreed  to  cer- 
tain terms,  one  of  them  desires  that  they  shall 
be  put  into  writing,  and  the  other  writes  them 
out  in  the  form  of  a  proposal,  which  is  orally  ac- 
cepted, this  does  not  require  a  stamp  as  an 
agreement.    Laing  v.  Smith,  3  F.  &  F.  97. 

In  an  action  for  work  and  labour,  the  defen- 
dant offered  in  eyidencc  a  proposal  on  his  part, 
which  was  not  finally  acceded  to,  containing  an 
estimate  of  the  amount  of  the  work : — Held, 
that  it  being  a  mere  proposal  and  estimate,  it 
might  be  read,  although  it  was  not  stamped. 
JPennf/ord  v.  ITamilton,  2  Stark.  475. 

A  letter,  in  which  the  defendant,  who  was 
proprietor  of  a  theatre,  wrote  to  a  third  person, 
saying,  *'  F.  must  be  satisfied  with  his  salary 
until  1  know  what  turn  the  season  takes,'*  is  not 
an  agreement,  and  does  not  require  a  stamp. 
Fmzer  v.  Bunn^  8  C.  &  P.  704. 

The  defendant  directed  the  plaintiff,  who  was 
possessed  of  a  patent  for  furnaces,  to  send  him 
**  a  licence  to  use  two  of  his  patent  furnaces,  to 
be  applied  to  a  single  plate,  &c.,  for  25/.,  as 
agreed  ;  the  engineers'  or  furnace-builders'  time, 
to  superintend  or  fix  the  above  order,  to  be  paid 
six  shillings  a  day  :'* — Held,  an  agreement,  and 
not  a  mere  proposal.  Chanter  v.  DlckinsoJij  2 
i).,  N.  S.  838;  6  Scott.  N.  R.  182  ;  5  M.  &  G. 
253  ;  12  L.  J.,  C.  P.  147  ;  7  Jur.  89. 

A  manager  of  a  theatre  wrote  to  an  actor, 
offering  him  an  engagement,  at  a  weekly  salary 
of  21.  Some  mouths  afterwards  the  manager 
wrote  to  the  actor,  stating  that  his  services 
would  be  no  longer  required,  unless  he  would 
accept  30*.  a  week  only,  for  the  summer  season. 
The  manager,  however,  subsequently  vrrote  to 
the  actor  as  follows  : — "  I  have  received  your 
letter,  and,  on  reconsideration,  will  give  you  the 
fiame  terms  (21,')  per  week  for  the  summer 
season."  In  an  action  for  the  amount  of  his 
salary  as  an  actor  at  the  theatre  : — Held,  that 
the  letters  were  only  proposals,  and  did  not 
require  a  stamp.  Hudspeth  v.  Yamold,  19  L.  J., 
C.  P.  321  ;  14  Jur.  578. 

Pending  a  n^otiation  for  a  tenancy,  the  terms 
of  which  were  arranged  by  parol,  the  landlord 
signed  and  delivered  to  the  tenant  the  following 
memorandum : — "  I  shall  be  happy  to  allow  Mr. 
B.  to  leave  the  apartments  without  any  notice, 
if  he  finds  anything  which  may  at  all  lead  him 
to  suspect  that  there  is  any  embarrassment  in 
his  landlord  :" — Held,  that  this  was  not  such  an 
agreement,  or  a  minute  of  an  agreement,  as  to 
require  a  stamp.  BethHl  v.  Blencowe^  3  Scott, 
N.  R.  668  ;  3  M.  &  G.  119  ;  10  L.  J.,  G.  P.  243. 

Enlei  for  the  OoTomment  of  a  School— Signed 
by  Master.] — The  trustees  of  a  free  school  drew 
up  rules  for  the  government  of  the  school,  pre- 
scribing also  the  terms  upon  which  the  master 
should  hold  or  be  dismissed  from  his  oflSce. 
These  wei*e  signed  by  the  trustees  and  by  the 
master,  who  was  already  in  office,  and  were  pro- 
duced by  the  trustees  on  the  trial  of  a  cause  be- 
tween them  and  the  master  (then  dismissed),  as 
"  rules  agreed  upon  at  a  meeting  of  the  trustees : " 
— Held,  admissible  without  being  stamped  as  an 
agreement.  Browne  v.  Baicson.  4  P.  &  D.  355  ; 
12  A.  &  £.  624% 


Proipectus.] — In  an  action  by  a  schoolmaster 
for  a  sum  of  money  in  lieu  of  three  months' 
notice  of  the  removal  of  the  defendant's  sons 
from  school,  it  appeared  that  the  defendant's 
agent,  having  expressed  a  wish  to  place  the  de- 
fendant's sons  under  the  plaintiff's  care,  received 
from  the  latter  a  prospectus,  which  stated  that 
the  terms  were  GO  guineas  per  annum,  and  that 
three  months'  notice,  or  payment,  was  required 
previously  to  the  removal  of  a  pupil.  The  plain- 
tiff, at  the  time  of  delivering  the  prospectus, 
agreed,  verbally,  that  the  boys  should  be  charged 
for  at  the  rate  of  50  guineas  per  annum  each. 
The  boys  were  thereupon  sent  to  the  plaintiff's, 
and  were  taken  away  without  the  stipulated 
notice  : — Held,  that  the  prospectus  was  a  pro- 
posal, and  not  an  agreement,  and  that  no  stamp 
was  necessary.  Clay  v.  OroftSy  20  L.  J.,  Ex. 
361. 

Where  the  agreement  on  which  the  action  is 

brought  is  contained  in  a  prospectus  of  terms  de- 

livered  by  the  plaintiff  to  the  defendant,  it  is 

!  necessary  to  get  that  identical  copy  stamped 

1  whidi  has  been  delivered,     Williamg  v.  Stovgh' 

ton,  2  Stark.  292. 

Several  Letteri.^ — Where  a  contract  is  con- 
tained in  letters,  it  is  sufficient  if  one  of  the 
letters  bears  a  stamp,  although  on  the  part  of 
one  of  the  contracting  parties  the  letters  are 
written  and  sign^  by  an  agent.  Grant  v. 
Maddox,  15  M.  &  W.  737  ;  15  L.  J.,  Ex.  104. 

Where  A.,  by  letter,  entered  into  an  agreement 
wdth  B.,  who  became  a  party  to  the  engagement 
by  writing  a  memorandum  at  the  bottom  of  the 
copy  of  the  letter,  and  C.  afterwards  became 
guarantee  for  B.  to  A.  by  an  indorsement  on  the 
back  of  the  copy  of  the  same  letter,  in  which  re- 
ference was  made  to  the  terms  of  the  agreement 
on  the  other  side  of  such  copy : — Held,  that  only 
one  stamp  was  necessary.  Stead  v.  Liddard,  8 
Moore,  2;  1  Bing.  196. 

The  defendant  having  purehasod  the  lease  of 
a  house  at  a  public  auction,  he  afterwards  wrote 
to  the  auctioneer  requesting  him  to  send  the  key, 
and  stating  that  his  auctioneer  was  desirous  of 
taking  an  inventory  of  the  fixtures.  The  auc- 
tioneers accordingly  met,  and  disagreeing  as  to 
the  valuation,  appointed  an  umpire,  to  whom 
they  inclosed  an  inventory,  stating  the  fixtures 
to  be  the  property  of  the  plaintiffs,  and  valued 
to  the  defendant.  The  umpire  made  a  valuation, 
and  appraised  the  fixtures  at  a  certain  sum,  and 
return«i  the  inventory  with  an  appraisement 
duly  stamped.  The  defendant  by  letter  after- 
wards requested  the  plaintiffs'  auctioneer  to  re* 
move  the  fixtures,  which  was  done,  and  on  the 
following  day  the  defendant  wrote  to  the  plain- 
tiffs that  he  would  attend  at  the  house  and  pay 
them  the  amount  of  the  fixtures  as  settled  by  the 
appraiser.  The  first  and  last  letters  were  signed 
by  the  defendant,  but  the  first  only  was  stamped : 
—Held,  that  one  stamp  was  sufficient.  Heni' 
ming  v.  Perry ,  2  M.  &  P.  375. 

a'  letter  put  in  %vas  stamped  with  a  30*.  stamp ; 
a  second  letter  was  offered  by  the  defendant  to 
shew  that  the  contract  was  for  a  yearly  tenancy. 
This  letter  was  unstamped  and  was  rejected : — 
Held,  the  rejection  was  proper,  as  if  it  was  a 
separate  agreement  it  required  an  agreement 
stamp  ;  and  if  it  was  a  portion  of  the  same  agree- 
ment, a  stamp  was  necessary  upon  one  of  the 
letters.  Ather stone  v.  Bostoek,  2  Scott,  N.  R, 
637  ;  2  M.  &  G.  511 ;  1  Drink.  96. 
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D.,  being  the  holder  of  several  bills  of  ex- 
change, and  being  indebted  to  the  plaintiff,  and 
also  to  R.  and  G.,  the  plaintiff's  agents,  addressed 
to  the  latter  as  snch  agents  a  letter,  wherein  he 
proposed  to  hand  over  to  them  certain  of  these 
bills  on  receiving  from  them  bills  of  lading  for 
a  cargo  of  wheat  shipped  on  his  order  and  for 
his  account  by  the  plamtiff.  R.  and  G.  received 
two  of  the  bills  of  exchange,  and  wrote  a  letter 
to  B.,  varying  the  terms  of  his  proposal,  and 
consenting  to  receive  the  bills  generally  on  ac- 
count when  cashecL  The  first  letter  was  stamped ; 
the  second  was  not  stamped : — Held,  that  the 
first  letter  was  the  only  evidence  of  the  contract 
upon  which  the  bills  were  delivered  to  R.  and  G., 
and  therefore  properly  stamped.  Schultz  v. 
Aftley,  2  Scott,  815. 

Letters  of  Traders. ]— A  letter  written  by  a 
son  who  managed  his  mother's  trade  for  her,  to  a 
creditor  of  hers,  containing  a  promise  to  pay  her 
debt,  need  not  be  stamps,  and  was  exempted 
under  32  Geo.  3,  c.  51.  Mackenzie  v.  Banks,  5 
T.  R.  176. 

BefBrenee  to  other  Doeument — Only  one  Agree- 
ment.]— ^Where  an  agreement  I'efers  to  another 
document^  so  that  the  two  papeis,  in  fact,  form 
only  one  agreement,  it  is  sufficient  if  one  of  the 
papers  only  bears  an  agreement  stamp.  Peate 
T.  DUken,  1  C,  M.  &  R.  422  j  5  Tyr.  116. 

The  following  memorandum,  signed  by  the 
plaintiff,  was  offered  in  evidence  : — 
"  Total  value  of  wheat  grown,  &c.      £94  10    8 

Bentdue  to  Mr.  A.     .        .        »        53  10    0 


Balance  due  to  Mrs.  M.    .     £41    0    8 


and  secured  by  the  joint  and  several  note  of 
certain  persons.  This  note  is  to  be  subject  to 
the  revised  valuation  of  C.  and  D.,  and  will  be 
more  or  less  than  41Z.  0«.  8^.,  according  as  they 
value  the  com.  The  note  was  given  up  to  me 
this  20th  August,  1844  :'*— Held,  that  the  agree- 
ment to  which  the  memorandum  referred  being 
already  in  evidence,  the  memorandum  itself  was 
admissible  without  a  stamp.  Marshall  v.  Powell, 
9  Q.  B.  779  ;  16  L.  J.,  Q.  B.  6 ;  11  Jur.  61. 

Stamped  Instrument  —  Beferenee  to  TTn- 
etamped.] — ^An  instrument  legally  stamped  is 
not  vitiated  by  referring  to  instruments  which 
are  not  stamped.  Duck  v.  Braddyll,  M'Clcl. 
217 ;  13  Price,  455. 

SpeeifleatioB — ^Kot  Annexed.] — ^A  specification 
referred  to  in  an  agreement,  but  not  annexed 
thereto,  may  be  stamped  as  a  separate  instru- 
ment.   Briggs  v.  Peel,  11  Jur.  611. 

Demise— Covenants  in  Expired  Lease— Sche- 
dule.]— By  an  agreement  of  demise,  the  land 
was  to  be  farmed  according  to  covenants  con- 
tained in  an  expired  lease.  The  expired  lease 
being  produced  in  an  action  brought  for  not 
farming  the  land  according  to  those  covenants  : — 
Held,  that  it  was  not  a  schedule,  catalogue  or 
inventory  containing  the  conditions  or  regula- 
tions for  the  management  of  a  farm,  and  there- 
fore did  not  require  a  stamp.  Strutt  v.  RoHtison , 
3  B.  &  Ad.  395. 

Alteration  of  Instrament.] — If  an  agreement 
lias  a  penal  clauee  iuldcd  after  the  signature  of 


one  party,  it  may  nevertheless,  under  circum- 
stances, only  constitute  one  instrument,  and  so 
no  new  stamp  be  necessary.  Knigkt  v.  Crock- 
ford,  1  Esp.  189. 

Where  the  terms  of  a  properly-stamped  agree- 
ment were  altered  by  a  subsequent  agreement, 
which  was  not  stamped  : — Held,  tMt  the  latter 
agreement  could  not  be  read  in  evidence,  nor 
could  the  plaintiff  recover  on  the  counts  on  the 
first  agreement  only.  Reed  v.  Deere,  7  B.  &  C. 
261 ;  2  C.  &  P.  624. 

Sale  by  Amotion — Several  Lots.] — If,  on  a  sale 
by  auction,  the  same  person  is  declared  the 
highest  bidder  for  several  lots,  a  distinct  con- 
tract arises  for  each  lot,  Emmersan  v.  JUeelis, 
2  Taunt.  38. 

Leasehold  and  copyhold  premises  were  put  up 
to  auction  in  two  separate  lots,  which  were 
knocked  down  to  the  purchaser,  and  he  signed 
the  following  memorandum: — "I  hereby  ac- 
knowledge that  I  have  this  day  purchased  by 
public  auction  Lots  1  and  2  of  the  estates  men- 
tioned in  the  annexed  particulars,  at  245/.  (150Z. 
for  Lot  1  and  96/.  for  Lot  2)."  Upon  refusal 
of  the  purchaser  to  complete  the  purchase,  the 
premises  were  resold,  and  an  action  was  brought 
to  recover  the  difference  of  the  price  : — Held,  that 
the  memorandum  required  two  stamps.  Wat- 
ling  V.  Horwood,  12  Jur.  48. 

Semble,  that  if  parties  choose  to  divide  their 
contracts,  so  as  to  lessen  the  amount  of  stamps, 
they  may  legally  do  so.  Hawkins  v.  Clutterbvek, 
2  C.  &  K.  810. 

The  same  paper,  containing  two  different  con- 
tracts for  the  purchase  of  different  lots  by  dif- 
ferent persons,  naving  one  stamp  affixed  on  that 
part  of  the  paper  which  contains  the  contract  of 
sale  with  the  defendant,  and  to  which  the  stamp 
officer's  receipt  for  one  penalty  refers,  is  suffi- 
cient to  legalize  the  evidence  of  such  contract. 
Powell  V.  Edmunds,  12  East,  6. 

Several  Parties.] — The  several  underwriters  on 
the  same  policy  have  such  a  community  of  in- 
terest in  the  subject  insured,  that  if  they  all 
agree  to  refer  the  demand  of  the  assured  on  that 
policy,  one  stamp  for  the  agreement  to  refer  and 
one  stamp  for  the  award  are  sufficient.  Ooodson 
V.  Forbes,  6  Taunt.  171  ;  1  Marsh.  525. 

An  agreement  by  several  for  a  subscription  to 
one  conunon  fund,  such  as  for  making  a  wet  dock 
at  Bristol,  though  several  as  to  each  subscriber, 
only  requires  one  stamp.  Davis  v.  WHliams,  13 
East,  232. 

By  a  written  agreement  three  persons  bound 
themselves,  that,  in  consideration  of  A.  discharg- 
ing a  debt  due  from  B.  to  C,  amounting  to  200?., 
with  the  costs  thereupon,  each  of  the  three  would 
severally  pay  50/.,  and  one-fourth  part  of  such 
costs,  and  give  a  bond,  bill,  or  note,  for  his  own 
proportion  : — Held,  that  the  agreement  required 
only  one  stamp.  Bamshottoni  v.  Davis,  4  M.  &  W. 
584  ;  7  D.  P.  C.  173. 

A  cargo  of  goods,  part  of  which  belonged  to  T. 
separately,  and  part  to  T.  and  W.  as  partners, 
being  in  the  hands  of  the  consignee,  T.,  on  appli- 
cation for  both  parcels,  signed  an  undertaking 
in  the  name  of  T.  and  W.  to  pay  freight  for 
them,  but  commencing  with,  "  I  hereby  engage 
to  pay,"  and  the  goods  were  delivered  to  him. 
On  an  action  against  T.  for  the  freight  of  his 
o^^^l  parcel,  the  agreement  was  produced,  with  a 
single  stamp  impressed,  and  held   admissible, 
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because,  although  the  ^reement  related  to  the 
goods  of  the  partnership  as  well  as  his  own,  he 
could  not  bind  his  partner  as  to  the  latter,  but 
had  made  himself  personally  liable  for  the  whole, 
and  therefore  the  agreement  was  entire.  Shipton 
V.  Thornton,  1  P.  &  D.  216  ;  9  A.  &  E.  314. 

Where  several  parties  contract  toTio  respec- 
tively different  kinds  of  work  set  forth  in  a 
specification  : — Held,  that  the  contract  is  several, 
and  that  part  of  the  specification  only  which 
relates  to  tne  work  to  be  done  by  any  one  of  the 
contractors,  is  part  of  the  agreement  of  such 
contractor,  and  that  the  agreement  may  be 
stamped  accordingly  by  him.  Briggs  v.  Peel,  11 
Jur.  611. 


b.  Vatters  amonntinsr  in  Value  to  201, 

Apparent  Value.] — On  appeal  against  an  order 
of  removal,  the  appellants,  to  ^cw  that  the 
pauper  served  more  than  forty  days  as  an  ap- 
prentice in  the  respondent  parish  with  the 
assent  of  his  master,  produced  a  written  paper, 
purporting  to  certify  that  the  father  of  the 
pauper  agreed  to  give  his  master  eight  shillings 
for  the  term  of  his  apprenticeship  : — Held,  that 
there  being  nothing  to  shew  that  the  value  of  the 
subject-matter  of  the  agreement  was  20Z.,  it  did 
not  require  a  stamp.  Jtex  v.  Enderhy,  2  B.  &  Ad. 
205. 

An  agreement  of  reference,  of  all  matters  in 
difference  in  a  cause,  does  not  require  a  stamp 
when  it  does  not  appear  that  the  matter  of  the 
agreement  is  of  the  value  of  20Z.  Lloyd  v.  Man." 
nell,  1  L.,  M.  k  P.  130  ;  19  L.  J.,  Q.  B.  192. 

A  memorandum  does  not  require  a  stamp,  if  it 
does  not  appear  affirmatively  that  it  relates  to  a 
matter  amounting  in  value  to  201.  Feltham  v. 
Cartivright,  7  Scott,  695. 

Several  Katters.] — A  memorandum  signed  by 
a  bidder  after  his  name  had  been  marked  against 
several  lots  at  an  auction,  stating  that  he  agrees 
to  become  the  purchaser  of  the  several  lots  set 
against  his  name,  does  not  require  a  stamp, 
though  the  aggregate  exceed  20/.  in  value,  no 
single  lot  being  of  that  price.  Roots  v.  Dorin^r 
CLord),  4  B.  &  Ad.  77. 

An  instrument  as  follows  : — "  Memorandum. — 
Mr.  B.  has  left  in  the  cellar  at  &c.  seventy-two 
barrels  containing  ale,  in  Mr.  H.'s  casks,  which 
I  agree  to  allow  Mr.  H.  to  take  from  my  cellar  at 
any  time  within  three  months  from  this  date,  by 
receiving  one  day's  notice  ;  and  if  left  in  the 
cellar  beyond  that  time,  Mr.  B.  or  Mr.  H.,  or 
whom  it  may  concern,  to  pay  rent  or  warehouse- 
]XK>m  for  the  same.  Dated  this  4th  day  of 
August,  1842,  J.  S.,"  is  admissible  without  a 
stamp,  although  the  value  of  the  goods  exceeded 
20Z.,  the  amount  of  rent  (if  any)  being  less. 
BaUmn  v.  Algager,  13  M.  &  W.  365  ;  14  L.  J., 
Ex.34. 

Limited  Interest.] — ^Where  the  subject-matter 
of  an  agreement  is  a  limited  interest,  worth  less 
than  20/.  a  year,  in  a  thing  worth  more  than  20Z., 
the  agreement  does  not  require  a  stamp.  Doe  d. 
Morgan  v.  uimon,  2  M.  &:  B.  180. 

Agreement  te  eonfesi  Judgment.] — ^An  agree- 
mei&t  to  confess  judgment  for  SOL  to  secure  bl. 
and  cOi^ts,  was  not  an  agreement  for  payment  of 
more  than  20/.  within  23  Geo.  3,  c.  58,  s.  4,  and 


therefore  need  not  be  stamped.    Amet  v.  Hill, 
2  B.  &  P.  150. 

Leaee  of  Ferry  and  Sale  of  Boat] — Agree- 
ment in  April,  1804,  not  under  seal,  between  A. 
and  B.,  that  B.  shall  rent  of  A.  a  ferry  called  D. 
for  6Z.  6«.  per  annum,  to  be  paid  half-yearly,  for 
which  A.  is  to  have  the  sole  use  of  the  ferry,  and 
whatever  profit  may  accrue  from  it,  for  the  time 
he  holds  the  same.  "Be  it  also  remembered, 
that  A.  has  this  day  bought  of  B.  the  great  ferry- 
boat for  20/.,  to  be  paid  by  Instalments  of  5/. 
yearly,  on  April  6th,  the  first  in  1805  : " — Held, 
that,  as  the  instrument  purporting  to  convey  an 
incorporeal  hereditament  was  not  a  lease,  because 
not  under  seal,  it  did  not  require  a  lease  stamp, 
and  that,  if  the  rent  only  was  considered,  the 
subject-matter  of  the  agreement  was  not  of  the 
value  of  20/.,  and,  therefore,  no  stamp  was  neces- 
sary. Ma^tfield  v.  Bobhison,  7  Q.  B.  486 ;  14 
L.  J.,  Q.  k  264. 


Kemcrandum  of  Sale  not  ancillary  to 


Lease.] — Held,  also,  that  the  price  of  the  boat 
could  not  be  taken  into  consideration,  the  agree- 
ment as  to  that  not  being  ancillary  to  the  con- 
tract for  letting,  but  being  a  distinct  and 
separate  memorandum  of  a  bygone  purchase  of 
goods,  and,  in  itself,  subject  to  no  stamp  duty,  lb, 

DiitreiB— Value  not  Apparent — ^Agreement  for 
Withdrawal.] — A  landlord  having  distrained  the 
goods  of  his  tenant,  withdrew  from  possession 
upon  the  tenant's  signing  the  following  memo- 
randum : — "  In  consideration  of  your  withdraw- 
ing the  dist^int  upon  the  premises  I  hold  of 
you,  for  one  year's  rent,  due,  &c.,  at  the  rate 
of  44/.  per  annum,  and  giving  time  for  the 
payment  of  the  rent  until  the  1st  February 
next,  I  hereby  authorize  and  empower  you, 
on  default  being  made  by  me  in  such  payment, 
to  re-enter  and  distrain  for  the  rent,  notwith- 
standing the  withdrawal  of  the  distraint  now 
made  by  you ;  and  I  hereby  declare  your  with- 
drawing the  present  distraint  shall  in  no  ways 
lessen,  abridge,  or  prevent  your  again  distraining 
upon  the  premises : " — Held,  not  an  agreement, 
or  a  minute  or  memorandum  of  an  agreement, 
requiring  a  stamp  ;  and  that,  if  it  was,  it  did 
not  appear  to  be  an  agreement  the  subject-matter 
whereof  was  of  the  value  of  201.  Hill  v.  Bamrny 
6  Scott,  N.  R.  571  ;  6  M.  &  G.  789 ;  12  L.  J., 
C.  P.  275. 

An  indemnity,  given  on  the  withdrawal  of  a 
distress  for  24/».  rent,  is  receivable  without  a 
stamp,  although  the  sum  sought  to  be  recovered 
under  it  exceeds  20/.  Cox  v.  Bailey,  6  Scott, 
N.  R.  798  ;  6  M.  &  G.  193. 

Landlord  and  Tenant — Agreement  to  Be- 
oeonpy — Bight  of  Oeoupstion.] — An  instrument 
as  follows  :  "  I,  J.  T.,  agree  with  W.  M.  to  retake 
of  him  two  acres  of  land  from  the  10th  October. 
1840,  at  which  time  my  tenancy  expires,  until 
the  25th  March,  1841,  for  10/."  Signed  by  J.  T. 
only,  and  acted  on  by  W.  M.,  who  allowed  him 
to  remain  in  possession  according  to  its  terms  : — 
Held,  not  to  be  an  agreement,  whereof  the  mat- 
ter was  of  the  value  of  20/.,  within  55  Creo.  3, 
c.  184,  as  the  value  of  the  subject-matter  in  such 
cases  is  not  the  value  of  the  premises  to  be  occu- 
pied, but  the  value  of  the  right  of  occupation. 
Doe  d.  Marloto  v.  Wiggins,  3  G.  &  D.  504  ;  4 
Q.  B.  367  ;  12  L.  J.,  Q.  B.  177  ;  7  Jur.  529  ;  S,  P.^ 


718 


KEVENUE— /Stowi?«. 


714 


Marlow  v.  Tlumpson^  1  D.,  N.  S.  575  ;  11  L.  J., 
Q.  B.  150 ;  6  Jnr.  300. 

To  give  up  Goodwill  for  11. — Penalty,  90Z.] — 
An  agreement  to  give  up  a  hoase  and  the  good- 
will of  a  business  for  7L,  and  not  to  open  a  E^op 
in  the  same  line  of  business  within  one  mile  of 
the  house,  under  a  forfeiture  of  20Z.,  does  not 
require  a  stamp,  as  being  for  a  subjectrmatter  of 
the  value  of  20/.  Petnbertan  v.  Vawfhanr,  10 
Q.  B.  87  ;  IG  L.  J.,  Q.  B.  161 ;  11  Jur.  411  i  S,  P., 
Bmmersim  v.  Heelis,  2  Taunt.  38. 

Agreement  to  do  Work.] — The  plaintiff  agreed, 
in  writing,  with  the  defendant,  to  do  the  brick- 
work of  a  building  for  1/.  lis,  per  rod,  the  defen- 
dant to  find  all  materials  : — Held,  that  the 
agreement  did  not  require  a  stamp,  it  not  appear- 
ing at  the  time  of  making  ity  that  its  value 
amounted  to  20/.,  though  the  work  done  ulti- 
mately exceeded  that  amount.  Liddiard  v. 
GaU,  4  Ex.  816  ;  19  L.  J.,  Ex.  160. 

A  written  undertaking  by  a  builder  to  do 
works  for  **  a  sum  to  be  fixed  by  the  architect," 
the  value  not  appearing  on  the  face  of  it,  does  not 
require  a  stamp.  Rowland  v.  Lazarv^,  1  F.  &  F. 
466. 

Intereet  on  BiU  of  Exchange.] — ^^  In  considera- 
tion of  your  discounting  for  me  a  bill  of  ex- 
change of  100/.,  drawn  by  J.  B.  on  E.  U.,  dated 
the  5th  August  instant,  payable  at  one  month 
after  date,  I  hereby  undertake  and  agree,  that  if 
the  bill  is  not  paid  at  maturity,  to  pay  you  in- 
terest at  the  rate  of  U.  in  the  pound  per  month, 
till  the  whole  is  fully  paid  and  satisfied : " — 
Held,  admissible  without  a  stamp,  the  subject- 
matter  of  it  being  the  payment  qt  interest  of 
less  value  than  20/.  Srmple  v.  Steinau,  8  Ex. 
«22  ;  22  L.  J.,  Ex.  224  ;  17  Jur.  628. 

Agreements  for  Payment  of  Money— I  0  IT.] 
— ^A  paper  as  follows  :  *^  Memorandum :  I,  J.  B., 
consent  to  take  10«.  per  month  from  W.  H.  H., 
in  discharge  of  32/.,  W,  H.  H.  intends  giving 
him ;  and  upon  the  said  sum  being  paid,  he 
engages  giving  a  receipt  in  full  of  all  demands  : " 
aign^  by  J.  B.,  and  dated,  requires  a  s^mp,  as 
an  agreement,  whereof  the  matter  is  of  the  value 
of  20/.  Bemon  v.  Hayward^  2  A.  &  E.  666 ; 
Tehbutt  V.  Ambler,  9  C.  &  P.  60. 

An  instrument  in  the  following  form,  '*  11th 
October,  1831,  I  O  U  20/.,  to  be  paid  on  the 
22nd  inst»  W.  B." — requires  a  stamp,  either  as 
a  promissory  note,  or  as  an  agreement  for  the 
payment  of  money  above  the  value  of  20/. 
Brooki  V.  Elkins,  2  M.  &  W.  74  ;  2  Gale,  200. 

An  I  O  U,  which  contains  special  terms  that 
the  sum  to  be  paid  shall  be  reduced  in  a  certain 
event,  and  that  part  of  the  sum  shall  be  disposed 
of  in  a  particular  manner,  will  require  an  agree- 
ment stamp,  unless  it  relates  to  an  amount  under 
20/.    EcaM  V.  Philpotts,  9  C.  &  P.  270. 

CFrowittg  Fruit.] — An  agreement  for  the  sale 
of  growing  fruit  and  vegetables,  to  a  greater 
amount  than  20/.,  requires  a  stamp.  Rodwell  v. 
Phillips,  9  M.  &  W.  501  ;  1  D.,  N.  S.  885 ;  11 
li.  J.,  Ex.  217 ;  8*  P.,  Einmerson  v.  HcelU,  2 
Taunt.  38. 

Indemnity — ^All  Cofti,  Charges,  Bamages,  fto.] 
— ^An  agreement  to  indemnify  A.  from  all  costs, 
chaiges,  damages,  or  other  expenses  which  he 


may  incur  as  bail  for  B.,  requires  an  agreement 
stamp,  the  arrest  of  B.,  and  consequently  the 
liability  of  A.,  being  for  more  than  20^,  though 
the  costs  incurred  do  not  amount  to  that  sum. 
Wriffleij  V.  Smith,  3  N.  &  M.  181  ;  5  B.  &  Ad. 
1117. 

c.  Sale  of  Gtooda. 

Nature  of  Order.] — In  an  action  for  not  de- 
livering goods  made  by  the  defendant  for  the 
plaintiff  in  pursuance  of  an  order,  a  memo- 
randum in  writing  ordering  the  goods,  but  not 
proving  the  contract  between  the  parties,  may 
be  read  without  a  stamp.  Ingram  v.  Lea,  2 
Camp.  521. 

When  under  Seal.] — A  contract  under  seal,  re- 
lating to  the  sale  of  goods,  is  not  exempt  from 
duty.  Clayton  v.  Burtenshaw,  7  D.  &  B.  800  ; 
5  B.  &  C.  41. 

Containing  Stipulations.] — An  agreement  re- 
specting the  sale  of  goods  need  not  be  stamped, 
though  it  contains  stipulations  concerning  the 
mode  of  payment  and  other  things.  Heron  v. 
Granger,  5  Esp.  269. 

A  written  memorandum  for  the  purchase  of 
goods  is  an  .agreement,  although  it  contains  a 
stipulation  for  payment  to  be  made  at  a  future 
day  ;  and  therefore  does  not  require  a  promissory 
note  stamp.    Ellis  v.  Ellis,  Gow,  216. 

To  Supply  a  House  with  Water  by  Pipes.]— An 

agreement  to  supply  a  house  and  buildings  with 
water  by  means  of  pipes,  to  be  laid  in  a  certain 
manner  and  to  a  certain  height,  is  an  agreement 
relating  to  the  sale  of  goods,  and  need  not  be 
stamped.  West  Middlesex  Waterworhs  v.  Suwev' 
kropp,  M.  &  M.  408  ;  4  C.  &  P.  87. 

To  take  Half  Share  in  Goods— Joint  Acoonnt,] 

— The  defendant  agreed  in  writing  to  take  one- 
half  share  of  certain  goods  bought  by  the  plaintiff 
on  their  joint  account,  half  in  the  profit  or  loss, 
and  to  furnish  the  plaintiff  with  half  the  amount 
in  time  for  the  payment  thereof,  the  goods  being 
to  be  paid  for  by  bills : — Held,  that  this  was  an 
agreement  relating  to  the  sale  of  goods,  and  did  not 
require  a  stamp.     Venning  v.  Leckie,  13  East,  7. 

Sale  of  Ship.] — An  agreement  that  A.  will  sell 
a  ship  to  B. ;  that  part  of  the  price  shall  be 
secured  by  mortgage  of  the  ship ;  that  A.  will 
procure  the  ship  to  be  chartered  on  a  voyage  ; 
that  the  earnings  on  the  voyage  shall  be  paid 
to  A.  as  part  of  the  price ;  that  at  the  end  of 
the  voyage  the  mortgage  shall  close  ;  is  an  agi*ee- 
ment  for  and  relating  to  the  sale  of  goods,  and  re- 
quires no  stamp.  Meering  v.  Duke,  2  M.  &  B.  121. 

An  agreement  between  merchants,  that  one 
shall  take  a  share  in  the  outfit  of  a  ship  and  the 
adventure,  is  not  an  agreement  for  the  sale  of 
goods.    Leigh  v.  Banner,  1  Esp.  403. 

Bailway  Shares.] — In  the  morning  of  a  day 
A.  gave  B.  a  verbal  order  for  fifty  shares  in  a 
railway  company.  In  the  afternoon  of  the  same 
day,  A.  signed  a  memorandum  that  he  had  bought 
of  B.  fifty  shares  in  the  company,  at  10/.  a  share  ; 
which  memorandum  was  handed  to  B. : — Held, 
that  it  required  an  agreement  stamp.  Knight  v. 
Barber,  2  C.  &  K.  333  ;  16  M.  &  W.  66  ;  16  L.  J., 
Ex.  18  J  10  Jur.  929. 
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Broker"!  Kote.] — A  note  sent  by  a  broker  to 
his  principal,  containing  an  account  of  a  pur- 
chase of  snares  in  a  joint-stock  company  and  the 
price  paid  for  the  same,  did  not  require  a  stamp. 
Tovihim  v.  Savory,  9  B.  &  C.  704  ;  4  M.  &  R.  638. 

Goods  not  made.] — Where  a  man  agreed  to 
sell  a  quantity  of  oil,  not  having  at  the  time 
the  oil  ready  made,  but  only  the  raw  materials 
for  making  it : — Held,  that  this  was  a  contract 
for  the  sale  of  goods,  wares,  and'  merchandise. 
Wilkes  y.  Atkinson^  1  Marsh.  412  ;  6  Taunt.  11. 

To  Finish  CNK>ds.] — If  a  n^Titten  paper  con- 
tains a  specification  of  goods,  and  the  vendor  by 
it  agrees  "  to  finish  the  goods  in  a  tradesmanlike 
manner  :  "  this  agreement  does  not  require  any 
stamp,  as  it  is  an  agreement  for  the  sale  of  goods 
and  not  for  the  doing  of  work.  Hughes  v.  Brecdsy 
2  C.  &  P.  159. 

To  Make  and  Deliyer  Goods.] — A  contract  to 
make  a  chattel  and  deliver  it  within  a  certain 
time,  is  a  contract  relating  to  the  sale  of  goods. 
Pinner  v.  Arnold,  2  C,  M.  &  R.  613  ;  1  Tvr.  &  G. 
1 ;  1  Gale,  271. 

To  deliyer  Manure  and  take  Loads  of  Btraw.] 
— The  following  agreement  is  a  contract  relating 
to  the  sale  of  goods  :  "  I  agree  to  take  all  ma- 
nure at  4rf.  each  horse,  a  week,  for  forty-five 
horses  by  the  year,  and  to  keep  it  cleared  away 
every  week ;  and  likewise  to  let  the  few  gar- 
deners have  a  few  loads  at  the  same  price,  and 
serve  them  ;  and  to  let  me  have  during  the  year 
sixty  loads  of  straw,  at  II.  9*.  per  load :  begun  the 
year  23rd  of  July,  1863,  and  ends  23rd  of  July, 
1855."     Gurr  v.  Snulds,  11  Ex.  190. 

Second  Agreement — Alteration  of  First.]— 
After  breach  of  a  contract  for  the  sale  and  de- 
livery of  goods,  the  defendant  entered  into  a  fresh 
agreement  in  writing  to  cancel  the  former  agree- 
ment, and  for  the  future  sale  of  the  goods  upon 
different  terms  :  the  second  agreement  relates  to 
the  sale  of  goods,  and  does  not  require  an  agree- 
ment stamp.  Whitwirrth  v.  Crockett j  2  Stark.  431. 

Adyanee  of  Money  on  Goods.]— A  letter  from 
a  principal  to  his  factor,  containing  bills  of  ex- 
change drawn  upon  the  latter,  and  in  which  the 
principal  promised  to  provide  for  the  bills,  if 
certain  goods,  then  either  in  the  factor's  posses- 
sion, or  about  to  b^^placed  in  his  hands,  should 
remain  unsold  at  the  time  of  the  bills  falling 
due,  requires  to  be  stamped,  and  does  not  come 
within  the  exception  in  the  stamp  acts  as  a 
letter  for  or  relating  to  the  sale  of  goods  :  the 
primary  object  of  such  letter  not  being  the  sale 
of  goods,  but  the  obtaining  of  an  advance  of  money 
on  the  goods.    Smith  v.  Cator,  2  B.  &  A.  778. 

For  Fntnre  Crops.] — A  written  agi-cement  for 
the  sale  of  all  the  hops  which  shall  be  grown 
upon  a  certain  number  of  acres  of  land,  to  be 
delivered  in  pockets  at  a  certain  place,  must  be 
stamped  with  an  agreement  stamp.  Waddington 
V.  BHstow,  2  B.  &  P.  452. 

Anetion — Bale  by  Auctioneer.] — ^An  agreement 
with  an  auctioneer,  in  a  letter  to  him,  employ- 
ing him  to  sell  goods  in  consideration  of  an  ad- 
vance obtained  by  him,  is  exempt  as  relating  to 
the  sale  of  goods.   TojJjfhig  v.  liuU,  2  F.  &  F.  408. 


The  following  memorandum  was  handed  by  a 
trader  to  an  auctioneer : — "  Memorandum  of  107/. 
had  by  me  of  S.  (the  plaintiff),  being  an  advance 
on  books  sent  in  for  immediate  sale  by  auction  : '' 
signed  by  the  defendant.  The  books  were  sold, 
and  an  action  having  been  brought  by  the  auc- 
tioneer for  a  balance  due  to  him  on  the  sale : — 
Held,  that  the  memorandum  related  to  the  sale 
of  goods,  and  therefore  was  admissible  without 
a  stamp.  Southgate  v.  Bohn,  16  M.  &  W.  34  ; 
16  L.  J.,  Ex.  50. 

Agreement  for  Licence  to  use  Patent.] — ^A 
memorandum  as  follows :  "  Send  me  a  licence  to 
use  two  of  A.'s  patent  furnaces  to  be  applied  to  a 
single  plate,  for  which  1  agree  to  pay,  as  agreed, 
26/.,  as  a  patent  right,  and  which  is  to  include 
iron  works,  fire-bricks,  and  labour;  engineers' 
or  furnace-builders' time  to  superintend  or  fix  the 
above  onier  to  be  paid  6#.  per  day," — ^is  not  within 
the  exemption  in  55  Geo.  3,  c.  184,  as  relating  to 
the  sale  of  goods,  wares,  or  merchandise,  as  either 
the  primary  object  of  the  agreement  is  the  licence, 
or  it  is  an  agreement  for  the  erection  of  fixtures. 
Clianter  v.  Bickinsan,  5  M.  &  G.  253  ;  6  Scott, 
N.  R.  182  ;  2  D.,  N.  S.  838  ;  13  L.  J.,  C.  P.  147  ; 
7  Jur.  89. 

Fixtures.] — On  a  sale  of  fixtures  by  an  out- 
going to  an  incoming  tenant,  the  following 
memorandum  was  given  by  the  broker  employed 
by  the  former : — ^**  Received  of  Mr.  H.  3/.  for  let- 
ting a  house  to  him  for  a  term  of  seven  years, 
Mr.  H.  to  take  the  fixtures  at  a  valuation  if  he 
be  accepted  as  tenant,  and  in  the  event  of  his 
not  being  accepted  as  tenant,  then  the  3/.  to  be 
returned  : " — Held,  that  fixtures  are  not  goods, 
wares,  or  merchandise,  and  therefore  that  the 
memorandum,  being  part  of  the  contract  between 
the  parties,  could  not  be  received  without  a  stamp. 
Wick  V.  Hodgson,  12  Moore,  213. 

The  word  *'  fixtures  "  means  the  right  of  sever- 
ance of  chattels  attached  to  the  soil,  but  not 
part  of  the  freehold.  A  transfer  of  "  fixtures " 
is  therefore,  at  least,  the  transfer  of  a  right  of 
severance,  and  is  a  conveyance  within  the  words 
of  the  55  Geo.  3,  c.  184,  which  includes  the 
*'  transfer  of  any  right,"  and  as  fixtures  are  not 
goods,  wares,  or  merchandifie,  it  is  not  within 
the  exemption.  Horsfall  v.  Key^  2  Ex.  778  ;  17 
L.  J.,  Ex.  266. 

Sale  of  Horse  with  Collateral  Arrangements.] 

— The  following  agreement  relates  to  l£e  sale  of 
goods,  wares  or  merchandise,  and  is  therefore  ad- 
missible, without  a  stamp,  to  shew  a  partnership 
between  A.  and  B. : — "  Memorandum  of  agree- 
ment between  A.  and  B.,  which  is,  the  horse  to 
be  34/.,  B.  to  have  half  at  17/.,  and  to  pay  half  of 
the  horse's  expenses  being  vrith  C.  At  the  same 
time  agreed  for  the  horse  to  go  to  Newcastle  to 
be  entered 'for  the  handicap  and  silver  cup." 
Marson  v.  SlioH,  2  Scott,  243  ;  2  Bing.  N.  C.  118 ; 
1  Hodges,  260. 

Under  Guarantees.]  —A  broker,  when  he  bought 
goods  for  his  principal,  agreed  for  half  per  cent, 
to  indemnify  him  from  any  loss  on  the  re-sale  : 
the  agreement,  if  reduced  to  writing,  need  not  be 
stamped,  because  it  is  a  contract  relating  to  the 
sale  of  goods.     Curryy,  Edensor,  3  T.  R.  524. 

The  defendant  was  indebted  to  the  plaintiff  in 
47/. ;  and  C.  and  W.  were  indebted  to  the  de- 
fendant in  48/.    By  agreement  between  C.  and 
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W^  the  plaintiff  and  the  defendant,  the  follow- 
ing document  waa  delivered  to  the  plaintiff  :  "  To 
C.  and  W.,  I  request  you  will  supply  Mr.  C."  (the 
plaintiff)  **  with  such  parcels  of  Roman  cement  as 
he  shall  require,  to  the  amount  of  48^.,  and  charge 
to  the  account  standing  with  you  to  my  credit. 
R.  C."  (the  defendant).  Under  this  was  written, 
"To  Mr.  C."  "On  the  consideration  above 
named  we  agree  to  supply  to  your  order,  when 
jou  shall  require  it,  Roman  cement  to  the  amount 
of  48/.  C.  and  W. :  "—Held,  that  this  was  an 
agreement  relating  to  the  sale  of  goods,  and  there- 
fore did  not  require  a  stamp.  Chatjield  v.  CoXj 
18  Q.  B.  321  ;  21  L.  J.,  Q.  B.  279  ;  16  Jur.  694. 

A  guarantee  in  writing,  for  the  payment  of 
goods  thereafter  to  be  purchased  by  a  third 
person  to  a  certain  amount,  is  a  contract  for  or 
relating  to  the  sale  of  goods,  and  need  not  be 
stamped*  Warrington  v.  Furbor,  8  East,  242  ; 
6  E8P.89  ;  -y.P.,  Watkins  v.  Vifice,  2  Stark.  368. 

The  following  document :  "  Gentlemen,  in  con- 
sideration of  your  consigning  to  my  friends, 
Messrs.  H.  &  Co.,  of  Calcutta,  sixteen  casks  of 
sherry  wine,  and  engaging  to  pay  me  one  per 
cent,  on  the  amount  jof  the  proceeds,  I  hereby 
agrrce  to  guarantee  you  the  proper  sale  of  the 
wines,  and  the  payment  of  the  proceeds  in  due 
time.  J.  J.,'*  is  a  contract  relating  to  the  sale 
of  goods.  Sadler  v.  Johisoii,  16  M.  &  W.  775  ; 
16  L.  J.,  Ex.  178. 

**  in  consideration  of  your  agreeing  to  supply 
goods  to  K.  at  two  months'  credit,  I  agree  to 
guarantee  his  present  or  any  future  debt  with  you 
to  the  amount  of  602. :  should  he  fail  to  pay  at 
the  expiration  of  the  above  credit,  I  bind  my- 
self to  pay  you  within  seven  days  from  the  date 
of  receiving  notice  from  you  : " — Held,  that,  as 
to  all  the  debts  guaranteed,  it  was  an  agreement 
relating  to  the  s^e  of  goods.  Martin  v.  Wright , 
6  Q.  B.  917  ;  14  L.  J.,  Q.  B.  142  ;  9  Jur.  178. 

2.  Deeds. 

Artielot  ef  Agreement.] — An  instrument  which 
is  scaled,  but  which  merely  amounts  to  an  ^ree- 
ment  for  a  lease,  required  a  17.  15«.  stamp  as 
a  deed  not  otherwise  charged,  by  4)5  Geo.  3, 
c.  184.  Clayton  v.  BvrtensUaw,  7  D.  &  R.  800  ; 
5  B.  &  C.  41. 

Articles  of  agreement  by  which  one  party 
agreed  to  pay  the  other  a  fixed  salary,  and  they 
were  mutually  bound  in  a  ixjnalty  of  600/.  to 
perform  the  agreement,  required  only  a  1/.  15«. 
stamp.    JfouHSty  v.  StepheMirn,  7  B.  &  C.  403. 


Under    Seal.]  —  Articles   of   agreement 


under  seal  could  not  be  given  in  evidence,  unless 
stamped  with  a  deed  stamp,  although  the  agree- 
ment stamp  was  of  the  same  value,  but  differently 
formed.  Robinson  v.  Drybrovgh,  6  T.  R.  317  ; 
1  Esp.  243.  And  see  Cliamberlain  v.  Forter, 
1  N.  R.  34  ;  Farr  v.  PHce,  1  East,  66  ;  Taylor 
T.  Hague,  2  East,  414. 

lieenee.] — ^The  plaintiff,  having  agreed  to 
sell  to  the  defendant  the  permission  to  use  a 
patent  furnace,  delivered  to  him  the  following 
document  under  his  hand  and  seal:  ^*1,  J.  C, 
patentee  and  proprietor  of  the  invention  known 
as  *  Chanter  and  Co.'s  Patent  for  Improvements 
in  Furnaces,'  do,  by  virtue  of  the  King's  letters- 
patent,  in  consideration  of  33/.  to  be  paid  by  J. 
&  Co.,  give  and  grant  to  J.  &  Co.  full  and  free 
licence,  oonscnt  and  permission  to  erect  and  use, 


\  upon  and  at  certain  premises,  one  patent  furnace 
to  a  30-horse  steam-boiler,  for  which  the  letters- 
patent  have  been  granted.  As  witness  my  hand 
at  London,  J.  C. :" — Held,  that  the  licence  was 
not  a  deed,  and,  therefore,  did  not  require  a 
stamp.  Chanter  v,  Johnson,  14  M.  &  W.  408  ; 
14  L.  J.,  Ex.  289. 

Soflciently  Stamped  under  Act  in  Foroe  at 
Bate— Wrong  Date.] — ^A  deed,  purporting  to  ap- 
point a  new  trustee,  appeared  when  tendered 
in  evidence  to  be  sufficiently  stamped  accord- 
ing to  the  law  in  force  on  the  day  when  it 
was  dated,  but  it  was  proved  to  have  been 
executed  some  years  previously,  and  the  stamp 
according  to  the  law  then  in  force  was  insuffi- 
cient : — Held,  on  the  construction  of  83  &  34 
Vict.  c.  97,  ss.  16 — 17,  that  the  deed  could  not 
be  admitted  in  evidence.  Clarice  v.  Roche,  3 
Q.  B.  D.  170  ;  47  L.  J.,  Q.  B.  147  ;  37  L.  T.  633  j 
26  W.  R.  112. 

Several  Parties.] — If  a  number  of  persons 
severally  bind  themselves  in  a  penalty  by  one 
bond,  conditioned  for  the  performance  by  each 
and  every  of  them  of  the  same  matter,  such  bond 
requires  only  one  stamp.  Bowcn  v.  Ashley,  1 
N.  R.  274. 

One  stamp  as  for  one  annuity  is  sufficient, 
though  part  of  the  consideration-money  belonged 
to  a  third  person,  and  was  paid  by  the  hands  of 
the  grantee's  agent.  Cook  v.  Jones,  15  East, 
237. 

By  a  deed,  reciting  that  the  parties  of  the  first 
part  had  encroached  upon  a  common,  and  were 
in  possession  of  their  several  encroachments,  and 
that  they  had  agreed  to  relinquish,  release  and 
convey  all  and  singular  their  several  and  re- 
spective estates  and  interests  therein  to  the 
parties  of  the  third  part  ;  it  was  witnessed, 
that  in  consideration  of  10«.  to  each  of  them, 
paid  by  the  parties  of  the  third  part,  they  and 
each  and  every  of  them  granted,  bargained,  sold 
and  assigned  to  the  parties  of  the  third  part,  the 
several  premises,  describing  them : — Held,  that, 
there  being  a  community  of  interest  in  the 
subject-matter  of  the  conveyance  in  all  the 
conveying  parties,  one  stamp  only  was  neces- 
sary. Doe  d.  Croft  v.  Tidbvry,  14  C.  B.  304 ; 
23  L.  J.,  C.  P.  57  ;  18  Jur.  468. 

An  indenture,  where  several  persons  jointly 
convey  their  separate  interests  in  certain  shares 
in  an  incorporated  company,  does  not  require 
several  stamps,  but  one  ad  valorem  stamp  is  suffi- 
cient. Wills  V.  RHdge,  4  Ex.  193 ;  18  L.  J.,  Ex.384. 

A  deed  in  which  several  persons  combine  to 
effect  a  common  purpose  requires  only  a  single 
stamp.  Allen  v.  Morrison,  3  M.  &  R.  70;  8 
B.  &  C.  566. 

Two  Considerations.] — ^A  feoffment  in  con- 
sideration of  natural  affection,  and  also  of  10^., 
does  not,  under  65  Geo.  3,  c.  184,  require  two 
separate  stamps  of  1/.  16*.  each.  Docd,  Wlieeler 
v.  Wheeler,  4  N.  &  M.  10  ;  2  A.  &  B.  28. 

Containing  Collateral  Matters.]— Where  a 
document  has  a  double  object,  and  has  an  un- 
appropriated stamp  on  it  large  enough  for  it  in 
either  sense,  it  is  admissible  when  offered  to 
establish  one  of  its  objects.  Walker  v.  Giles, 
6  C.  B.  662  ;  18  L.  J.,  C.  P.  323  ;  13  Jur.  588. 

A  deed  of  settlement  of  a  company  declared 
that  all  transfers  of  shares  not  made  conform* 


719 


REVENUE— Sta»ip«. 


720 


■ably  thereto,  and  according  to  the  regulations 
•of  the  directors,  should  be  invalid  ;  and  that  every 
transferee  should,  if  required  by  the  directors, 
execute  a  deed  whereby  he  would  enter  into 
covenants  with  the  trustees  to  observe  all  the 
stipulations  for  the  time  being  affecting  the 
holders  of  shares.  In  pursuance  of  regulations 
by  the  directors,  a  transfer  deed  contained  the 
■following  covenant  by  the  transferee :  "  I.,  J.  S. 
C,  do  hereby  covenant  with  W.  H.,  and  also 
separately  with  the  trustees  of  the  company, 
that  I  will  abide  by  and  perform  all  the  rules 
^nd  regulations  in  respect  of  the  same  shares  :  " 
— Held,  that  the  deed  did  not  require  a  further 
stamp  duty,  as  a  deed  containing  other  matter 
besides  what  was  incident  to  the  sale  and  ccn- 
Teyance  of  the  property  sold,  or  relative  to  the 
title  thereto,  in  pursuance  of  55  Geo.  3,  c.  184. 
WoUeley  v,  Cox^  2  Q.  B.  321 ;  11  L.  J.,  Q.  B.  9  ; 
-6  Jur.  699. 

A  deed,  conveying  certain  lands  in  trust,  and 
also  containing  a  declaration  of  a  similar  trust 
with  respect  to  government  stock,  is  not  to  be 
considered  two  deeds  under  55  Geo.  3,  c.  184 ; 
and  one  stamp  is  sufficient.  Doe  d.  Hartwrlght 
T.  Fereday,  4  P.  &  D.  287  ;  12  A.  &  E.  23. 

An  order  of  the  Charity  Commissioners  ap- 
pointing new  trustees  of  a  charity  and  vesting 
the  trust  property  in  them  is  an  instrument  re- 
lating to  two  separate  and  distinct  matters  within 
•s.  8  of  the  Stamp  Act,  1870,  and  must  be  stamped 
both  as  a  conveyance  and  as  an  appointment 
of  new  trustees.  Uadgett  v.  Commim oners  of 
Inland  Heveyiue,  3  Ex.  D.  46 ;  37  L.  T.  612  ;  26 
W.  R.  115. 

In  proving  title  in  ejectment,  a  deed  of  convey- 
ance, duly  stamped,  was  produced,  which  pur- 
ported to  have  been  executed  by  power  of  attor- 
ney, but  no  power  of  attorney  was  proved  or 
produced.  On  the  same  parchment  was  a  writing 
bearing  a  later  date,  which  was  a  confirmation 
of  the  former  instrument  and  also  a  substan- 
tive conveyance ;  this  instrument  was  not  pro- 
perly stamped  as  a  conveyance  : — Held,  that  an 
additional  conveyance  stamp  was  not  necessary. 
Doe  d.  Priest  v.  Westo?i,  1  G.  &  D.  524  ;  2  Q.  B. 
249;  6  Jur.  601. 

A  party,  having  purchased  an  estate,  agreed 
with  the  vendor,  that  such  estate  should  be  sur- 
rendered to  a  third  party,  who  had  advanced  a 
portion  of  the  purchase-money,  such  thii-d  party 
holding  the  estate  by  way  of  security  for  the 
amount  of  the  loan  : — Held,  that  a  deed  caiTying 
out  these  objects  only  amounted  to  one  deed,  and 
was  subject,  therefore,  only  to  one  stamp.  Hush- 
brooke  v.  Hoody  5  C.  B.  131  :  17  L.  J.,  C.  P.  58  : 
11  Jur.  931. 

Land  was  conveyed  upon  a  sale  bv  an  instru- 
ment, dated  the  28th  October,  1847,  m  the  fol- 
lowing manner :  the  land  was  first  bai'gained  and 
«old  by  the  vendor  to  a  trustee  for  the  purcliasere 
for  a  term  of  three  months,  and  then  the  rever- 
sion conveyed  to  the  purchaser.  The  instrument 
was  twice  executed  by  the  vendor,  once  by  a 
mere  signature,  and  then  immediately  afterwards 
by  his  signing,  sealing,  and  delivery: — Held, 
that  two  stamp  duties  were  chargeable  upon  the 
instrument,  as  having  two  distinct  operations, 
one  as  a  lease,  and  the  other  as  a  conveyance  on 
a  sale.  D  right  man  v.  Comtnissiofiers  of  Inland 
JU-rciiue^  18  L.  T.  412. 

Indorsements.] — A  memorandum  on  the  back 
of  a  deed,  altering  some  of  the  terms  of  it,  docs 


not  require  to  be  stamped.    Heme  v.  Hale,  3 
Esp.  227. 

But  where  an  indorsement  (not  memorialized), 
containing  a  clause  of  redemption  (bearing  date 
after  the  deed),  had  not  been  made  prior  to  the 
execution  of  it,  it  could  not  be  received  in  evi- 
dence for  want  of  being  stamped.  Schnmann 
V.  WeatJwrhead,  1  East,  537.  And  see  Lybum 
V.  Wai'rington,  1  Stark.  162. 

Progressiye  Bntiei.] — The  indorsement  on 


a  deed  of  exchange  of  the  names  of  the  executing 
parties,  and  the  date,  &c.,  is  no  part  of  the  in- 
strument itself,  and  therefore  it  was  not  to  be 
taken  into  calculation  with  a  view  to  the  pro- 
gressive stamp  duty  imposed  by  55  Geo.  3,  c. 
184,  Sched.  Part  1,  tit.  Exchange.  Windier  v. 
Fearouy  7  D.  &  R.  185  ;  4  B.  &  C.  663. 

3.   CONVEYAXCES  OF  PBOPERTY. 

Property,  what  li.]— The  definition  of  "  pro- 
perty" under  the  stamp  laws  is  **that  which 
belongs  to  a  pei-son  exclusively  of  others,  and 
I  which  is  the  subject  of  bargain  and  sale  to 
another."  I/immer  Anphalte  PamngComjmnyv, 
Commissioners  of  Inlund  Jievenve,  7  L.  R.,  Ex. 
211 ;  41  L.  J.,  Ex.  106 ;  26  L.  T.  633 ;  20  W.  R.  610. 

Judgment  Debt.] — A  judgment  debt  is  not 

property  within  55  Geo.  3,  c.  184,  Sched.  Part  1, 
tit.  Conveyance ;  and  therefore  an  assignment 
by  indenture  of  such  a  debt  does  not  require  an 
ad  valorem  stamp,  but  must  have  the  ordinary 
deed  stamp.  Warren  v.  Howe,  3  D.  &;  K.  494  ; 
2  B.  &  C.  281. 

An  assignment  of  a  policy  of  assurance  as 
security  for  a  debt,  with  a  proviso '  for  redemp- 
tion on  payment,  is  a  mortgage  within  55  Geo.  3, 
c  184,  and  requires  an^  ad  valorem  stamp. 
Caldwell  V.  Dawson,  5  Ex.!  ;  14  Jur.  316. 

Conyeyance.] — ^Any  written  instrument  operat- 
ing as  the  record  of  a  transfer  of  property  is  a 
conveyance  within  the  meaning  of  the  55  Geo.  3, 
c.  184.  Horsfall  v.  Hey  or  Key,  2  Ex.  778 ;  17 
L.  J.,  Ex.  266. 

Assignment  of  Commission  —  Mortgage  or 
Conyeyance.]  —  A.,  an  architect,  employed  to 
superintend  the  ei-cction  of  certain  buildings 
upon  commission  by  deed,  assigned  to  D.,  a  cre- 
ditor, all  the  commission  to  which  he  then  was 
'  or  might  thereafter  be  entitled  in  respect  of  such 
superintendence,  upon  trust  to  pay  C.  a  certain 
debt  due  from  A.,  and  to  retain  the  residue  to- 
wards satisfaction  of  a  certain  debt  due  from  A. 
to  D.,  and  in  which  deed  were  contained  a  power 
of  attorney  to  receive  the  commission,  and  cove- 
nants that  A.  would  pay  the  debt  due  to  D., 
would  not  receive  the  commission,  or  revoke  the 
power  thereby  given,  or  do  any  act  by  which  D. 
might  be  hindered  in  receiving  payment ;  that 
he  had  a  right  to  assign,  had  not  encumbered, 
and  for  further  assurance ; — Held,  that  this  deed 
was  not  a  mortgage  but  an  absolute  conveyance 
of  the  commission-money ;  and  that  a  convey- 
ance stamp  calculated  m\>ovl  the  amount  of 
commission  eventually  received  was  sufficient. 
Pooley  V.  Goodwin,  5  N.  &  M.  466  ;  4  A.  6:  E.  94. 

Assignment  of  Goodwill.] — An  assignment  by 
deed  of  the  goodwill  of  a  trade  is  a  conveyance 
of  property  within  13  &  14  Vict.  c.  97,  Sched., 
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tit.  Conveyance,  and,  as  snch,  is  liable  to  ad 
valorem  duty.  Pottery.  Covimistioners  of  Inland 
Rtvenue,  10  Ex.  147  ;  23  L.  J.,  £x.  345  ;  18  Jar. 
778. 

Partnership — Gonveyanee  of  Estate  and  In- 
tereet.] — By  an  indenture  reciting  that  a  disso- 
lution of  partnership  between  two  partncra  had 
taken  place,  and  the  share  of  the  retiring  partner 
in  the  assets  of  the  firm  had  been  found  to  be  a 
certain  specified  sura,  and  an  an-angement  had 
been  made,  by  which  a  portion  of  that  sum  was 
to  be  paid  at  once  by  the  continuing  partner, 
and  the  remainder  secured  by  a  mortgage  of  the 
partnership  assets,  the  retiring  partner  conveyed 
to  the  continuing  partner  all  his  estate  and  interest 
in  the  partnerslup  assets  : — Held,  that  this  inden- 
ture was  a  conveyance  upon  a  sale  within  13  &  14 
"Vict,  c  97,  8ched.,  tit.  Conveyance,  and  was 
chargeable  with  an  ad  valorem  stamp  duty  upon 
the  amount  of  the  sum  so  found  to  be  payable 
to  the  retiring  partner.  ChrUtie  v.  OntnmU- 
^toners  of  Inland  Revenue,  2  L.  R.,  £x.  66  ;  36 
L.  J.,  Ex.  11 ;  15  L.  T.  282  ;  15  W.  R.  268;  4  H. 
&  C.  664. 

By  a  deed  executed  on  a  dissolution  of  partner- 
«hip,  which  recited  that  the  share  of  the  retiring 
jmrtncr  should  be  taken  by  those  who  remained 
in  the  firm,  and  that  he  should  be  allotted  in 
account  a  certain  sum  of  money  as  an  equivalent 
for  the  value  of  his  share,  it  was  witnessed  that 
the  retiring  partner,  in  consideration  of  that  sum, 
'*part  of  the  moneys  and  assets  of  the  dissolved 
co-partnership  to  the  retiring  partner  so  allowed 
in  account,  appropriated  and  paid  as  aforesaid," 
conveyed  ana  assigned  his  share  of  the  partner- 
ship assets  to  the  other  partners  : — Held,  that  this 
deed  was  a  conveyance,  and  therefore  liable  to 
an  ad  valorem  duty.  Philijjjf  v.  Commit  oners 
of  Inland  Revenm,  2  L.  R.,  Ex.  839  ;  36  L.  J., 
Ex.  199  ;  16  L.  T.  839. 

An  assignment  for  money  from  one  partner 
to  another  of  his  share  of  the  partnership  interest 
in  contracts  with  government,  was  not  a  sale  of 
property  within  48  Geo.  3,  c.  149,  and  did  not 
require  an  ad  valorem  stamp.  Belcher  v.  Sykes, 
9  D.  &  R.  231 ;  6  B.  &  C.  234. 

Conyejranee  not  by  Deed— Agreement.] — An 
instrument  which  in  terms  puri)orted  to  be  a 
conveyance  of  land,  but  which,  not  being  by  deed, 
conld  not  operate  as  such,  contained  a  stipula- 
tion not  to  disturb  the  party  intending  to  take 
the  premises : — Held,  to  operate  as  an  agree- 
ment^ and  to  require  an  agreement  stamp.  Hex  I 
V.  Ridgwellj  6  B.  &  C.  655  ;  9  D.  &  R.  678. 

Concealing  Ck>ntideration.] — A.,  being  seised  in 
fee  of  land,  agreed  with  the  defendant,  a  builder,  to 
execute  to  him  a  lease  of  the  land,  and  of  a  house 
which  it  was  {^jjeed  the  defendant  should  build 
thereon,  for  ninety-nine  years,  at  a  rent  of  9/.  6#. 
The  defendant  was  to  lay  out  600/.  in  building 
the  house.  The  house  having  been  built,  B.  con- 
tracted to  buy  for  850Z.  all  the  defendant's  in- 
terest in  the  house  and  land.  The  defendant,  in 
order  to  effect  this  contract,  procured  an  inden- 
ture to  be  made  between  himself,  A.  and  B., 
whereby  A«  leased  the  house  and  land  to  B. 
for  ninety-nine  years,  at  the  rent  of  9/.  5*.,  pay- 
able to  A.  The  purchase-money  was  not  stated 
in  the  lease,  which  was  the  principal  and  only 
deed  whereby  the  house  and  land  were  conveyed  : 
— ^Held,  that  the  lease  to  B.  Was  a  conveyance 


upon  the  Eale  of  land  within  the  schedule  of  the 
55  Geo.  3,  c.  184  ;  that  duty  was  payable  thereon 
as  upon  a  conveyance,  and  that  the  defendant 
and  B.  were  liable  to  penalties  for  not  truly 
inserting  the  consideration  in  the  lease.  Att.- 
Gen.  V.  Brown,  3  Ex.  662  ;  18  L.  J.,  Ex.  336. 
See  Ilcnniker  v.  Hennlkar,  1  El.  &  Bl.  54 ;  22 
L.  J.,  Q.  B.  94  ;  17  Jur.  436. 

Agreement — Consideration  9,  OOOZ.— Presenta- 
tion.]— Where  A.  by  writing,  not  under  seal, 
agret^  in  consideration  of  9,000/.  to  present  the 
nominee  of  B.  to  a  rectory,  and  to  furnish  an 
abstract  to  and  execute  a  conveyance  of  the 
next  presentation  to  B.,  such  writing  is  only  an 
agreement,  not  a  conveyance,  and  does  not  re- 
quire an  ad  valorem  stamp.  Wilmot  v.  Wilkin- 
son, 9  D.  &  R.  620  ;  6  B.  &  C.  506. 

*' Mortgage,  Debt,  or  Sum  of  Money.'']— 
The  words  "  mortgage,  debt,  or  sum  of  money." 
in  16  &  17  Vict.  c.  59,  s.  10,  include  contingent 
as  well  as  absolute  debts.  Mortimore  v.  Ckm- 
missioners  of  Inland  Iterenue,  2  H.  &  C.  838  ; 
33  L.  J.,  Ex.  263 ;  10  Jur.,  N.  S.  868 ;  10  L.  T. 
655. 

Bond  to  replace  Stock.]  —  Upon  a  loan  of 
money  produced  by  the  sale  of  stock  a  bond 
was  given  conditional  to  replace*  the  stock  on 
a  given  day.  By  agreement  of  the  same  date 
reciting  the  bond  and  a  deposit  of  title-deeds  of 
property,  it  was  agreed  that  the  deeds  should 
remain  as  a  collateral  security  for  replacing  the 
stock,  and  that  the  borrowei'  should  execute  a 
mortgage  of  the  property  to  secure  the  replacing 
of  the  stock : — ^Held,  that  the  bond  was  pro- 
perly stamped  with  an  ad  valorem  stamp.  Blair 
V.  Ormond,  14  Q.  B.  732  ;  19  L.  J.,  Q.  B.  228  : 
14  Jur.  191— Ex.  Ch. 

Mortgage.] — A  ten-shilling  deed  stamp  on  a 
mortgage  deed  is  insufficient :  therefore  a  pur- 
chaser is  entitled,  on  a  contract  for  sale  with  a 
mortgagor,  to  require  the  mortgage  deed,  where 
so  stamped,  to  be  stamped  before  completion  to 
the  full  ad  valorem  duty  at  the  vendor's  expense, 
notwithstanding  that  the  mortgagee  may  have 
consented  to  join  in  the  conveyance.  Whiting 
to  Loomcs,  14  Ch.  D.  822  ;  49  L.  J.,  Ch.  617  ;  43 
L.  T.  83  ;  28  W.  R.  822. 

Bale  of  Coal  in  Mine.]— A  paper,  signed  by  the 
defendant,  stated  that  the  plaintiff  agreed  to 
sell  to  the  defendant  upper  veins  or  beds  of  coal, 
containing  by  admeasurement  sixteen  acres,  at 
the  price  of  77/.  per  acre,  to  be  paid  for  as  follows : 
100/.  on  the  day  of  the  date  thereof,  and  the 
remainder  by  equal  quarterly  payments  of  25/. 
each.  And  it  was  stipulated,  that  if  the  defen- 
dant should  work  more  coal  than  in  any  year 
should  exceed  100/.,  at  the  rate  of  77/.  per  acre, 
he  should  pay  for  such  excess : — Held,  that  the 
instrument  did  not  require  an  ad  valorem  stamp, 
as  upon  a  conveyance  under  55  Geo.  3,  c.  184, 
and  that  a  stamp  of  35«.  was  sufficient.  Phillips 
V.  Morrison,  16  M.  &  \V.  740  ;  13  L.  J.,  Ex.  212  ; 
8  Jur.  343. 

Surrender  of  Copyhold.]— A  copy  of  court  roll 
admitting  a  surrenderee  in  trust  for  the  grantee 
of  an  annuity  there  stated  to  be  secured  by  the 
bond  of  the  purchaser,  and  subject  thereto,  to 
the  use  of  the  purchaser,  his  executors,  adminis- 
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trators  and  assigns,  requires  an  ad  valorem  stamp 
in  respect  of  the  purchase-money  expressed  to 
be  so  paid  by  the  purchaser  to  the  surrenderor, 
but  without  reference  to  the  annuity,  whether 
the  statement  is  taken  to  refer  to  an  annuity 
already  granted  or  to  an  annuity  to  be  created 
in  f uturo.  Doe  d.  ChaiJcau  v.  Jleynoldt,  2  N. 
&  M.  383. 

Ck>mpiilfOT7  Bedemption.] — By  an  indenture, 
between  M.  of  the  first  part,  G.  of  the  second 
pai-t,  a  dock  company  of  the  third  part,  and  P. 
of  the  fourth  part,  reciting  that  M.  nad  agreed 
to  sell  to  the  company  land  for  9,000?.,  also 
reciting  that  G.  had  agreed  to  sell  the  company 
a  pier,  and  that  it  was  agreed  that  the  considera- 
tion for  such  purchase  should  be  37,000Z.,  and 
that  10,0007.  only  should  be  paid  in  gross  oy 
the  company  to  G.,  and  that  15,0002.  should  be 
represented  by  an  annual  rent-charge  of  750/.,  re- 
deemable on  payment  of  15,000/.,  and  that  12,000/. 
should  be  represented  by  an  annual  rent-charge 
of  600/.,  redeemable  on  payment  of  12,000/.  (after 
stating  the  conveyance  from  M.  to  the  company 
for  9,000/.),  it  was  witnessed,  that  in  considera- 
tion of  the  rent-charges  of  750/.  and  600/.  pay- 
able to  G.,  and  in  consideration  of  10,000/.  to  G. 
paid  by  the  company,  G.  conveyed  the  pier  to  P., 
to  the  use  that  G.  should  receive  out  of  the  rents 
a  yearly  rent-charge  of  750/.  and  600/.  The  in- 
denture then  provided  that  the  company  might 
at  any  time  redeem  the  rent-charge  of  750/.,  upon 
payment  of  15,000/.,  after  twelve  months'  notice, 
and  that,  after  a  time,  G.  might  by  notice  require 
the  company  to  redeem  the  rent-charge  of  600/., 
and  pay  him  12,000/.  in  redemption  thereof ;  and 
that,  if  no  such  notice  should  be  given  by  G., 
then  that  the  company  might  redeem  that  rent- 
charge,  on  payment  of  12,000/.  The  commis- 
sioners having  required  this  deed  to  be  stamped, 
under  the  13  &  14  Vict.  c.  97,  Sched.,  tit.  Con- 
veyance, with  an  ad  valorem  duty  of  230/.,  as  a 
conveyance  upon  the  sale  of  property  for  9,000/. 
and  27,000/. :— Held,  that  as  G.  might  by  his  own 
act  compel  the  company  to  redeem  the  rent- 
charge  of  600/.  by  payment  of  12,000/.,  that  sum 
was  part  of  the  purchjEise  or  consideration-money, 
within  the  meaning  of  the  statute,  and  subject  to 
the  ad  valorem  duty,  but  that  such  duty  was  not 
payable  on  the  15,000/.,  and  therefore  the  stamp 
must  be  reduced  from  230/.  to  155/.  Gill^  In  re, 
8  Ex.  376  ;  S,  C,  nom.  Plynwvth  Great  Western 
Doek  Co^nipany  Y, Inland  Jteveyiue  Commissioners, 
22  L.  J.,  Ex.  188. 

Conyeyanoe  by  Father  to  Son.] — Conveyance 
by  a  father  to  son  of  a  freehold  estate,  reciting 
"that  he  (the  father)  was  minded  and  had 
resolved  to  give  and  assure  the  same  to  his  son, 
as  well  in  consideration  of  the  natural  love  and 
affection  which  he  entertained  for  his  son,  as 
also  in  consideration  of  the  provision  which  his 
son  had  that  day  made  by  his  bond  or  obligation 
in  writing  of  1,500/.  in  augmentation  of  the 
portions  or  fortunes  of  his  eight  sisters : " — Held, 
that  this  was  not  a  sale  to  the  son,  and  that  the 
conveyance  did  not  require  an  ad  valorem  stamp. 
Denn  d.  Manifold  v.  Diamond,  6  D.  &  R.  328  ; 
4  B.  &  C.  243. 

Conyeyuiee  of  Cropi  in  Tnut  for  Creditors.]— 
By  a  deed  of  assignment  five  persons  conveyed 
all  their  crops,  goods  and  effects  to  trustees,  in 
trust  to  sell,  and  with  the  proceeds,  to  be  pro- 


duced by  such  sale,  to  discharge,  first,  debts  due 
to  the  trustees,  with  interest  from  the  date  of  the 
deed ;  then,  debts  due  to  other  creditors ;  with  a 
resulting  trust  as  to  the  residue  to  the  parties 
conveying : — Held,  that  such  deed  did  not  require 
an  ad  valorem  stamp,  as  upon  a  conveyance  or 
mortgage,  as  the  former  part  of  that  clause 
operated  only  on  actual  sales  between  vendor 
and  vendee ;  and  that  this  deed  fell  within  the 
exception  in  the  latter  part  of  the  clause,  viz., 
"  where  such  conveyance  shall  be  made  for  the 
benefit  of  creditors  generally,"  and  therefore 
that  a  common  deed  stamp  was  sufficient.  Coates 
V.  Perry,  6  Moore,  188  ;  3  B.  &  B.  48.  And  see 
WhitweU  V.  Dimsdale,  Peake,  168. 

Fiztnrei.] — The  word  "fixtures"  means  the 
right  of  severance  of  chattels  attached  to  the 
soil,  but  not  part  of  the  freehold.  A  transfer  of 
"  fixtures  "  is,  therefore,  at  least,  the  transfer  of 
the  right  of  severance ;  and  whether  a  memo- 
randum of  the  sale  of  fixtures  transfers  any 
interest  in  the  chattels  themselves  or  not,  it  is  a 
conveyance  within  the  words  of  the  55  Geo.  3, 
c.  184,  which  includes  the  "transfer  of  any 
right ; "  and  as  fixtures  are  not  goods,  wares  and 
merchandise,  it  is  not  within  the  exemption. 
UoTsfall  V.  Key,  2  Ex.  778 ;  17  L.  J.,  Ex.  266. 

An  instrument,  if  it  is  "a  memorandum, 
letter  or  agreement,  relating  to  the  sale  of  goods, 
wares  and  merchandise,"  is  exempted  from  all 
stamp  duty ;  but  if  it  operates  as  a  transfer  of 
anything  else,  it  must  be  stamped  as  a  convey- 
ance.   Ih, 

-Policy  of  Insurance.] — A.,  being  entitled 
during  his  life  to  the  dividends  of  bank  annui- 
ties, and  B.  being  entitled  to  the  stock  at  the 
death  of  A.,  it  was  agreed  between  them,  that, 
in  consideration  of  A.'s  permitting  B.  to  sell  out 
the  stock,  the  latter  should  pay  to  A.,  during 
his  life,  an  annuity  equivalent  to  five  per  cent, 
on  the  principal  money  produced  by  the  sale 
of  the  stock,  and  that,  as  a  security  for  the  pay- 
ment of  the  annuity,  B.  should  assign  to  A.  a 
policy  of  assurance  on  goods  on  a  voyage  to  India. 
By  a  deed  reciting  these  facts,  and  that  the  stock 
had  been  sold  out  and  produced  a  given  sum, 
which  had  been  paid  to  B.,  the  latter  bargained, 
sold,  and  assigned  to  A.  the  policy,  and  covenanted 
that  in  case  no  money  should  be  produced  by  the 
policy  he  would,  within  one  month  after  his 
return  from  the  voyage  he  was  about  to  make  to 
India,  pay  to  A.  a  sum  of  money,  which,  when 
invested  in  stock,  would  produce  an  annuity 
equal  in  amount  to  five  per  cent,  on  the  principal 
money  produced  by  the  sale  of  the  stock : — Held, 
that  the  deed  did  not  require  an  ad  valorem 
stamp,  the  transaction  described  in  it  not  being 
a  sale  of  an  annuity  within  the  meaning  of  the 
words  in  the  55  Geo.  3,  c.  184,  Sched.  Part  l,and 
the  assignment  of  the  policy  not  being  a  convey- 
ance of  property  within  tbe  meaning  of  that 
word  in  the  same  statute.  Blandy  v.  Serbert, 
9  B.  &  C.  396. 

The  assignment  to  trustees  of  a  marriage  settle- 
ment, of  a  policy  of  insurance  effected  on  the 
settlor's  life  for  a  sum  named,  and  all  moneys 
assured  or  to  become  payable  by  or  under  the 
policy,  is  not  liable  to  the  payment  of  an  ad 
valorem  duty  under  13  &  14  Vict.  c.  97,  as  being 
a  deed  whereby  any  definite  and  principal  sum 
of  money  is  settled.  Sanville  v.  Inland  Jtevenne 
Commissioners,  10  Ex.  159  ;  23  L.  J.,  Ex.  271. 
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lUniagv  8ettl«me&t— Anniutj.j—By  a  mar- 
riage settlement,  the  defendant,  in  consideration 
of  4,0001.  paid  by  the  father  of  the  intended  wife 
as  a  marriage  portion,  and  in  consideration  of 
the  marriage,  C07enanted  to  pay  an  annuity  of 
800;.  a  year  to  the  plaintiff,  to  the  use  o'f  the  in- 
tended husband  and  wife  during  their  joint  lives : 
— Held,  that  the  deed  did  not  require  a  45/.  ad 
valorem  stamp  as  upon  the  sale  of  an  annuity. 
Mauy  T.  .XaHei/,  3  Bing.  N.  C.  478  ;  4  Scott,  258. 

Foreign  Bonds.] — ^A  marriago  settlement 

is  chargeable  with  ad  valorem  duty  under  13  &  14 
Vict.  c.  97,  in  respect  of  Brazilian  bonds,  New 
Brunswick  bonds,  Nova  Scotia  bonds,  scrip  Pe- 
ruyian  loan,  Chilian  bonds,  Mexican  Remanet 
bonds,  and  Indian  5/.  per  Cents.,  created  by  22  & 
23  Vict.  c.  139.  Almger,  In  re,  2  H.  &  C.  969  ; 
10  Jar.,  N.  S.  828  ;  10  L.  T.  238  ;  12  W.  R.  477  ; 
S,  C,  nom.  Ouidici  v.  Commusloners  of  Inland 
Bevenw,  33  L,  J.,  Ex.  161. 

Partition  Deed.]— The  48  Geo.  3,  c.  149,  s.  22, 
incorporated  into  55  Geo.  3,  c;  184.  applies  only 
to  sales  of  lands,  properly  so  called,  and  does  not 
extend  to  a  deed  of  partition  between  several 
members  of  a  family,  by  which  the  entirety  of 
lands  is  conveyed  to  one  of  the  parties  in  lieu  of 
his  undivided  share  in  those  and  other  lands, 
and  in  consideration  of  a  sum  of  money  paid  by 
him  for  equality  of  partition.  Uenniker  v. 
Ilcnniker,  1  El.  &  Bl.  64  ;  22  L.  J.,  Q.  B.  94 ; 
17Jur.  436. 

Sale  of  Land  Abroad.] — A  conveyance  executed 
in  England  upon  a  sale  of  land  in  Australia 
requires  an  ad  valorem  stamp.  Wright,  In  re,  11 
Ex.  458  ;  S,  (I,  nom.  Wright  v.  Inland  Jlecenve 
Cammiuhnert,  25  L.  J.,  Ex.  49. 

When  no  Property  passed.]— By  an  indenture 
between  a  company  and  a  licensee,  in  considera- 
tion of  7,50W.,  of  which  the  sum  of  l,600i.  was 
paid,  and  the  remainder  was  to  be  paid  in 
monthly  instalments  of  1,000^.,  the  company 
granted  to  the  licensee  '^  the  sole  and  exclusive 
right,  licence,  and  authority  to  carry  on  wi^  the 
asphalte  of  or  to  be  supplied  by  the  company, 
but  not  with  any  other  asphalte,  the  business 
of  asphalte  paving,  and  of  therein  and  other- 
wise using,  vending  and  dealing  in  asphalte,  and 
of  an  asphalte  company  or  asphalte  business 
generally,  within  the  counties  of  Lancaster  and 
Chester,"  during  the  continuance  of  the  com- 
pany's concessions.  The  company  covenanted 
to  supply  the  licensee  with  asphalte,  but  was 
not  to  be  bound  to  prevent  the  use  or  sale  of 
asphalte  within  these  counties  by  any  other 
person,  excepting  only  the  use  or  sale  of  such 
asphalte  as  was  agreed  to  be  supplied  under  the 
contract,  either  by  the  company  or  by  persons 
purchasing  from  the  company  ;  and  the  licensee 
agreed,  during  the  continuance  of  the  licence, 
not  to  use,  sell,  or  deal  within  these  counties  in 
any  other  asphalte  than  that  to  be  supplied  by 
the  company.  The  licensee  covenantai  to  pay 
the  remaining  6,0002.  by  six  monthly  instalments 
of  1,000/.,  and  if  he  should  assign  the  Ucence,  to 
pay  the  whole  of  the  remaining  instalments  on 
the  expiration  of  two  months  from  the  date  of 
the  assignment : — Held,  first,  that  the  deed  was 
not  chargeable  as  a  conveyance  on  sale,  no  pro- 
perty being  in  fact  conveyed  by  it.  Limmvr 
Asphalte  Paring  Company  v.  Commimoners  of 


Inland  R&venue,  7  L.  R.,  Ex.  211 ;  41  L.  J.,  Ex. 
106  ;  26  L.  T.  633  ;  20  W.  R.  610. 

Held,  also,  that  if  it  had  been  bo  chargeable 
one  duty  only  could  have  been  charged  in  respect 
of  the  7,5002.,  and  not  a  second  duty  In  respect  of 
the  covenant  to  pay  by  instalments  the  6,0002. 
remaining  unpaid.    lb. 

Assignment  with  Power  of  Sale.] — ^A  warrant 
of  attorney  was  given  in  November,  1840,  to 
secure  1,0002.  with  interest.  On  the  13th  Octo- 
ber, 1841,  the  debtor  executed,  byway  of  further 
security,  a  deed  of  assignment  of  goods,  with  a 
}x>werof  sale,  to  secure  the  1,0002.  with  interest, 
from  the  30th  November,  1840,  being  the  day  up 
to  which  the  interest  on  the  principal  debt  had 
been  paid  : — Held,  that  this  assignment  required 
a  common  deed  stamp  only.  Plerjwint  v.  Govcer, 

5  Scott,  N.  R.  605  ;  4  M.  &  G.  795 ;  2  D.,  N.  S. 
662  ;  12  L.  J.,  C.  P.  56. 

Transfer  of  Mortgage — Several  Deeds.] — By 
24  &  25  Vict.  c.  91,  s.  30,  where  there  are  several 
deeds  upon  the  transfer  of  a  mortgage  from  old 
to  new  trustees,  if  one  of  the  deeds  be  stamped 
with  the  duty  of  12.  15«.  it  shall  be  sufficient 
that  the  others  are  stamped  ^ith  the  duty 
on  a  duplicate  or  counterpart,  viz.,  5«.    The  28 

6  29  Vict.  c.  96,  s.  17,  after  reciting  that  certain 
duties  on  the  transfers  of  mortgages  were  im- 
posed by  13  &  14  Vict.  c.  97,  enacts  that  in  lieu 
thereof  the  duty  of  6/2.  i^all  be  payable  on  every 
1002.  or  fractional  part  of  10o2.  transferred: — 
Held,  that  24  &  25  Vict.  c.  91.  s.  30,  was  not 
repealed  by  28  &  29  Vict.  c.  96,  s.  17,  and  that  it 
was  sufficient  that  one  of  the  deeds  was  stamped 
with  the  duty  of  12.  15/t.  and  the  others  with 
that  of  5*.  Foley  (^Lord)  v.  Commissioners  of 
Inland  lU-vemte,  3  L.  R.,  Ex.  263  ;  37  L.  J.,  Ex. 
109  ;  16  W.  R.  1055. 

Several  Transferors  and  Objeets.]  —  A  deed 
executed  by  four  persons  entitled  to  personal 
estate  under  a  will,  purporting  to  operate  as 
a  transfer  and  release  to  each  of  the  four  (by 
two  of  them  who  were  the  executors,  in  pur- 
suance of  an  agreement  for  partition)  of  shares 
in  various  railway  companies  forming  part  of  a 
testator's  estate  is  chargeable  with  only  four 
stamp  duties  of  30«.  each  under  55  Geo.  3,  c.  185, 
sched.  tit.  Transfer,  notwithstanding  that  the 
effect  of  the  deed  may  be  to  vest  in  each  of  the 
four  persons  stock  in  eight  or  nine  different 
companies.  Preem^inY.  Commissioners  of  Inland 
JRetenue,  6  L.  R.,  Ex.  101 ;  40  L.  J.,  Ex.  85  ;  24 
L.  T.  323  ;  19  W.  R.  690. 

Joint  Conyeyanoe  of  Separate  Interests.] 
— A  deed,  by  which  several  persons  jointly  con- 
vey their  separate  interests  in  shares  in  an 
incorporated  company,  does  not  require  several 
stamps,  but  one  ad  valorem  stamp  is  sufficient. 
Wills  V.  Bridge,  4  Ex.  193  ;  18  L.  J.,  Ex.  384. 

Such  a  deed  is  not  a  deed  of  transfer,  and  is 
properly  chargeable  with  one  35^.  stamp  duty 
only.    lb. 


Assignment  of  Prize-money.] — An  assign- 


ment of  the  prize-money  of  several  seamen  on 
board  a  privateer,  being  p.iYnble  out  of  one  fund, 
only  requires  one  stamp.  Baker  v.  Jardine,  13 
East,  235,  n. 

Alteration  of  ITame  of  Transferee.]— A  deed  of 
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titknsfcrof  shares  was  executed  by  A.,  the  vendor, 
with  the  name  of  B.  inserted  as  the  purchaser ; 
before  any  execution  of  the  deed  by  B.,  it  was 
arranged  that  C,  instead  of  B.,  should  be  the 
purchaser;  whereupon  the  name  of  B.  being 
struck  out  and  that  of  C.  substituted,  A.  re-exe- 
cuted the  altered  deed: — Held,  that  the  deal 
was  so  far  completed  as  between  A.  and  B.  that  it 
could  not  operate  as  a  conveyance  to  C.  without 
a  new  stamp.  Lo?idon  and  JBriglUon  Railway 
Company  v,  Fairclongh,  2  M.  &  G.  674  ;  3  Scott, 
K.  K.  68 ;  2  RaUw.  Cas.  544. 

4.  Assignment  of  Debts. 

What  are.] — The  plaintiff  in  an  interpleader 
issue  was  the  trustee  of  the  estate  of  a  debtor, 
who  had  given  to  the  defendants  a  document,  by 
which  he  assigned  to  them  "  the  sum  of  40^.,  or 
any  other  sum  now  due,  or  that  may  hereafter 
become  due,  in  respect  of  the  steam-launch 
which  "  he  was  then  building  for  a  third  party. 
This  order  or  assignment  was  agreed  to  by  the 
third  party,  and  the  money  was  paid  into  court : 
— Held,  thjEit  this  document  constituted  an  assign- 
ment of  the  debt,  and  was  not  an  order  for  the 
payment  of  money  which  could  not  be  stamped 
after  execution.  Buck  v.  Robson,  3  Q.  B.  D.  686  ; 
48  L.  J.,  Q.  B.  250  ;  39  L.  T.  325 ;  26  W.  R.  804. 

Equitable  AiBignment — Kot  a  Bill  of  Ex- 
change.]— M.,  being  indebted  to  the  plaintiffs, 
gave  them  an  unstamped  document  addressed  to 
C.,  who  was  trustee  of  his  father's  will,  in  tlic 
following  words  : — "  I  hereby  authorize  and 
direct  you  to  pay  to  the  plaintiffs  on  their  order 
the  sum  of  140/.  out  of  the  moneys  now  due  or 
hereafter  to  become  due  to  me  under  the  will  of 
my  late  father,  and  before  making  any  payment 
to  me  thereout : " — Held,  that  such  document 
was  an  equitable  assignment  and  not  a  bill  of 
exchange  under  s.  48  of  the  Stamp  Act,  1870, 
and  could,  therefore,  be  produced  in  evidence  on 
payment  of  the  proper  duty  and  jyenalty.  Bvck 
v.  Rob*on  (jntpra)  followed.  Fiither  v.  Calrvrt^ 
27  W.  K.  301. 

A  document  on  which  an  action  was  brought 
was  capable  of  being  considered  either  as  an  as- 
signment or  as  an  order  for  payment  of  money  : 
— Held,  that  though  it  could  not  be  used  as  a 
bill  of  exchange,  as  it  was  not  stamped  as  such 
with  an  impressed  stamp  ;  yet  that,  being  duly 
stamped  as  an  assignment,  it  could  be  relied  on 
AS  such,  and  an  action  could  be  maintained  upon 
it  in  that  character.  Adams  v.  Morgan,  12  L. 
11.,  Ir.  1.    Affirmed,  on  other  grounds,  in  C.  A. 

A  written  authority,  signed  by  a  creditor, 
directed  to  his  debtor,  and  delivered  to  A.  B.  in 
this  form  : — "  I  hereby  authorize  you    to  pay 

A.  B.  the  sum  of  365Z.,  being  the  amount  of  my 
contract,  he  having  advanced  me  that  sum,"  is  a 
good  assignment,  if  stamped  as  such,  without  being 
stamped  as  an  order  for  payment.  Diplock  v. 
Hammond,  5  De  G.,  M.  ic  G.  320 ;  23  L.  J.,  Ch.  550. 

Judgment  Debt.] — An  assignment  by  inden- 
ture of  a  judgment  debt  does  not  require  an  ad 
valorem  stamp,  but  must  have  the  ordinary  deed 
stamp.     Warren  v.  Howe,  3  D.  &  R.  494 ;  2 

B.  &  C.  281 ;  14  Jur.  316. 

5.  Receipts. 
When  Stamp  Seqnired.] — An  acknowledg- 


ment of  having  received  the  acceptance  of  a  bill 
of  exchange,  was  a  receipt  for  money  within 
23  Geo.  3,  c.  49.    Scholey  v.  WeUhy,  Peake,  24. 

A  receipt  for  money  advanced  to  the  party 
giving  ^  bill  of  exchange  does  not  requii-e  a 
stamp.    Joneg  v.  Uorry,  1  F.  &  F.  333. 

A  receipt  stamp  is  necessary,  where  it  appears 
from  the  paper  that  the  acknowledgments  were 
made  at  successive  times  upon  the  payment  of  the 
money.     Wright  v.  Slvawerost,  2  B.  &  A.  501,  n. 

\Miere  a  receipt  was  produced  purporting  to 
be  a  receipt  for  money  given  by  the  agent  of 
a  person  who  received  money  from  different 
customers,  for  the  purpose  of  negotiating  the 
purchase  and  sale  of  annuities : — Held,  to  re- 
quire a  stamp.  Catt  v.  Howard,  3  Stark.  3  ;  but 
see  Clarke  v.  Hougham,  infra. 

If  a  party  on  payment  of  his  bill  writes  the 
word  "settled,"  byway  of  receipt,  he  is  liable  to 
the  penalty  for  giving  a  receipt  without  a  stamp. 
Sjmwforth  v.  Alexander,  2  Lsp.  621  ;  Peake,  25. 

A  bill  of  parcels  on  which  was  written  the 
following  words,  ^  Settled  by  one  bill  at  three, 
and  another  at  nine  months,"  should  have  a 
receipt  stamp.    Smith  v.  Kelhy,  4  £sp.  249. 

Periodieal  PaymentsO — A  payment  by  instal- 
ments is  a  periodical  payment  within  the  Stamp 
Act,  1870,  s.  72.  Livimer  Asphalt e  Company  v. 
Commissioners  of  Inland  Retenue,  7  L.  R.,  Ex. 
211  ;  41  L.  J.,  Ex.  106  ;  26  L.  T.  633  ;  20  W.  R. 
610. 

When  made  Abroad.] — Where  an  action  was 
brought  for  money  lent  in  France  and  unstamped 
receipts  were  produced  in  proof  of  the  loan,  evi- 
dence to  shew  that  by  the  law  of  France  such 
receipts  required  stamps  to  render  them  valid 
was  rejected  on  the  ground  that  the  couils  of 
this  country  will  not  notice  the  revenue  laws  of 
foreign  states.  James  v.  Catherwood,  3  D.  J:  R. 
190. 

An  unstamped  receipt^  dated  at  Cologne,  is 
receivable  here  ;  and  the  fact  that  such  a  receipt 
would  not  be  receivable  at  Cologne  until  it  had 
been  stamped,  on  payment  of  a  penalty,  would 
make  no  difference  as  to  its  admissibility  here, 
as  our  courts  do  not  take  notice  of  foreign  revenue 
laws.  Bristow  v.  De  Se-queville,  5  Ex.  275  ;  3 
C.  &  K.  64  ;  19  L.  J.,  Ex.  289  ;  14  Jur.  674. 

Memoranda  in  the  Ifatore  of.]  —  A  memo- 
randum importing  that  one  party  had  paid 
money,  but  containing  no  acknowledgment  by 
the  other  that  he  had  received  it,  is  not  a  receipt. 
Rex  V.  Harvey,  R.  &  R.  C.  C.  227. 

Where  a  landlord  fraudulently  and  improperly 
received  various  sums  of  money  from  several  of 
his  tenants,  and  the  evidence  of  payments  by 
them  consisted  of  memoranda  of  account  de- 
livered to  the  tenants,  in  which  the  items  in 
question  were  set  down,  and  to  each  of  which  the 
landlord  wrote  the  word  "  paid  : " — Held,  that 
such  memoranda  were  admissible  without  a 
stamp,  when  coupled  with  entries  in  the  steward*s 
books  to  the  same  effect.  Clarke  v.  HougJiam, 
3  D.  &  R.  325  ;  2  B.  &  C.  149, 

The  defendant,  in  support  of  a  plea  that  he 
had  paid  five  quarters'  rent  to  M.,  tendered  the 
following  paper,  signed  by  M. :  "  Mr.  Jones  (the 
defendant)  having  written  off  the  sum  of  721, 
from  his  mortgage  debt,  being  five  quarters'  rent 
of  his  house,  I  hereby  discharge  the  same  rent 
tiU  the  24th  July,  1841."  "  M.  had  delivered  the 
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paper  to  the  defendant,  being  then  indebtM  to 
aim  on  a  mortgage  debt  exc^dlng  72/. : — Held, 
that  the  instrument  was  a  receipt.  Lucas  v. 
Jones,  5  Q.  B.  949  ;  D.  &  M.  774  ;  13  L.  J.,  Q.  B. 
208 ;  8  Jur.  422. 

In  an  action  against  the  drawer  of  a  bill  of  ex- 
change for  9/.  5#.,  accepted  by  M.,  the  defendant 
pleaded  payment  by  the  acceptor,  and  gaye  in 
evidence  the  following  document : — **  Myself  v. 
Marks,  Mr.  M.  has  this  day  left  with  me  lOl.  on 
account  of  the  debt,  interest  and  costs  in  this 
action.  E.  L.  Levy,  the  plaintiff  in  person  :  " — 
Held,  that  this  did  not  require  a  receipt  stamp. 
Z>ry  V.  Alexander,  4  Ex.  485 ;  19  L.  J.,  Ex.  113. 

A  paper  in  the  following  form,  signed  by  the 
party  :  '*  Memorandum,  30th  April,  1836,  settled 
all  accounts  of  law  business  up  to  this  day,  and 
will  give  a  receipt  in  full  of  all  demands  when 
called  for.  (Signed)  J.  T." — stamped  with  an 
agreement  stamp,  is  receivable  without  a  receipt 
stamp.    Tehbutt  v.  Ambler,  9  C.  &  P.  60. 

In  an  action  to  recover  170Z.,  with  interest,  the 
plaintiff  proved  a  loan  of  between  1602.  and  180Z., 
and  in  order  to  take  the  case  out  of  the  Statute 
of  Limitations,  offered  this  document : — *^  170/. 
16th  March,  1841.  Received  from  B.  T.  the  sum 
of  1 70/.,  for  which  1  promise  to  pay  her  at  the 
rate  of  5/.  per  cent,  from  the  above  date  : " — 
Held,  that  this  document  did  not  require  to  be 
stamped,  either  as  a  receipt,  a  promissory  note, 
or  an  agreement.  Taylor  v.  Steele,  16  M.  &  W. 
66.5  ;  16  L.  J.,  Ex.  177  ;  11  Jur.  806. 

In  an  action  for  goods  sold  and  delivered,  in 
which  the  defendant  pleaded  payment,  the  only 
evidence  offered  in  support  of  the  plea  was  a 
document  in  the  following  form,  signed  by  the 
plaintiff :  '*  Memorandum.  That  any  demand  we 
may  have  against  Mr.  G.  W.  for  ironwork  is  this 
(lay  discharged  in  consideration  of  services  ren- 
dered by  him  to  us.  N.  B.  Particulars  of  our 
account  shall  be  delivered  with  a  stamped  re- 
ceipt:"— Held,  that  since  the  document  was 
offered  as  evidence  of  a  transaction  amounting 
to  a  payment  of  money,  it  was  offered  as  a  re- 
ceipt or  a  dischaige  for  or  upon  the  payment  of 
moncv,  and  therefore  required  a  receipt  stamp. 
Lit'iTigstone  v.  Whiting,  15  Q.  B.  722  ;  19  L.  J., 
Q.  B.  628;  15  Jur.  147. 

In  an  action  by  a  coal  merchant  against  his 
clerk,  to  recover  the  amount  of  money  received 
and  not  accounted  for,  the  plaintiff  having  proved 
an  admission  by  the  defendant,  on  the  15th 
August,  that  a  sum  of  12/.  was  due,  the  latter 
offered  in  evidence  an  unstamped  receipt  of  a 
subsequent  date  for  a  larger  amount.  This  being 
rejected,  the  defendant  gave  in  evidence  a  memo- 
randum on  the  back  of  the  same  paper,  written 
and  signed  by  the  plaintiff  as  follows: — "  Balanced 
up  this  day,  as  per  cash-book.  S.  F.  19th  Novem- 
ber:"— Held,  that  this  memorandum  did  not 
require  a  receipt  stamp,  and  was  pro{>erly  ad- 
mitted without  producing,  and  without  notice 
to  produce,  the  cash-book  to  which  it  referred, 
which  was  in  the  plaintiff  *s  possession.  Finn4fy 
▼.  Tootell,  6  C.  B.  504  ;  17  L.  J.,  C.  P.  168  ;  12 
Jur.  291, 

Containing  Collateral  Matters.] — A  receipt  in- 
dorsed on  the  back  of  a  deed  may  be  separately 
read  in  evidence,  though  it  is  a  part  of  an  instru- 
ment requiring  another  stamp.  OdycY,  Cockney, 
1  M.  &  Rob.  517. 

A  receipt,  not  having  a  proper  stamp,  can- 
not be  used  as  evidence  of  a  matter  collateral 


to  the  payment  of  the  money.  Ecans  v.  Proikero, 
2  Mac.  &  G.  319  ;  20  L.  J.,  Ch.  448  ;  15  Jur.  113. 

Thus,  where  it  was  sought  to  prove  an  agree- 
ment for  purchase  by  means  of  a  receipt  for  the 
purchase-money,  such  receipt  not  being  properly 
stamped : — Held,  that  the  evidence  could  not  be 
admitted.  lb.  See  S,  C,  1  De  G.,  M.  &  G.  572  ; 
21  L.  J.,  Ch.  772. 

The  following  document,  stamped  as  an  agree- 
ment, is  admissible  without  a  receipt  stamp : — 
"  I  have  received  your  cheque  for  391/.  10#.  id., 
being  the  pajrment  for  an  overdue  bill  and  in- 
terest, in  the  hands  of  D.  ;  and  I  hereby  under- 
take to  procure  and  hand  the  bill  over  to  you." 
Von  DadeUzen  v.  Swann,  5  Ex,  825  ;  20  L.  J., 
Ex.  50. 

When  a  receipt  for  money  and  an  agreement  are 
written  on  the  same  piece  of  paper  :  this  is  re- 
ceivable as  a  receipt,  if  iti  has  a  receipt  stamp, 
without  an  agreement  stamp.  Orey  v.  Sniith, 
1  Camp.  387. 

A  receipt  for  the  price  of  a  horse,  w^ith  a  war- 
ranty of  soundness,  may  be  received  as  evidence 
of  the  warranty,  without  an  agreement  stamp. 
Skrine  v.  Elmore,  2  Camp.  407. 

In  an  action  for  goods  sold,  the  defendant,  in 
order  to  prove  that  the  goods  were  sold  to  D., 
and  not  to  himself,  put  in  an  unstamped  paper 
containing  a  bill  of  parcels  from  the  plaintiff  to 
D.,  at  the  foot  of  which  were  the  words  "settled, 
W.  M.''  (the  plaintiff).  The  whole  of  the  paper 
had  been  written  at  one  time,  and  no  money  in 
fact  passed  : — Held,  that  the  two  parts  being  dis- 
tinct, so  much  of  the  paper  as  consisted  of  the 
bill  of  parcels  was  admissible,  for  the  above- 
mentioned  purpose,  without  a  receipt  stamp. 
Millen  v.  Dent,  10  Q.  B.  846;  16  L.  J.,  Q.  B. 
374;  11  Jur.  818. 

A  written   acknowledgment  at  the  foot   of 
an  account,  stating  that  such  account  is  correct, 
may  be  given  in  evidence  without  a  receipt  stamp. 
Wdlard  v.  Moss,  7  Moore,  503  ;  1  Bing.  134. 

Where  a  paper  purports  to  be  a  receipt,  and, 
as  such,  requires  a  stamp,  but  also  puri)orts  to 
be  an  agreed  statement  of  accounts,  which 
does  not  require  a  stamp,  it  may  be  given  in 
evidence  to  shew  the  agreed  state  of  accounts 
only,  though  it  has  not  Ixjen  previously  stamped. 
Matheson  v.  Ross,  2  H.  L.  Cas.  286  ;  13  Jur.  307. 

Its  admissibility  under  such  circumstances  is 
restricted  to  this  extent :  so  far  as  it  relates 
simply  to  proving  the  statement  of  accounts,  and 
is  not  produced  for  the  purpose  of  proving  the 
receipt  of  money.  It  cannot  be  used  for  the 
purpose  of  proving  the  receipt  of  money  in  any 
way.    lb. 

When  the  cases  say  that  an  unstamped  receipt 
may  be  given  in  evidence  to  prove  a  collateral 
matter,  they  must  be  taken  to  mean  a  matter 
wholly  imconnected  with  the  fact  of  payment.  lb. 

In  an  action  for  work  and  labour,  there  was 
tendered  a  paper  containing  a  statement  of  ac- 
counts, which  declared  a  balance  of  68/.  9«,  4rf,, 
and  at  the  end  was  an  acknowledgment  of  the 
payment  of  that  sum.  This  paper  was  offered  by 
the  defendant,  not  for  the  purpose  of  proving 
that  the  money  had  been  paid,  tor  that  was  not 
in  contest  between  the  parties,  but  in  order  to 
shew  what  was  the  admitted  state  of  accounts  at 
a  particular  time  : — Held,  admissible  for  that 
purpose.    lb. 

An  instrument  given  by  an  overseer  of  the 
poor  to  the  reputed  father  of  a  bastard  child, 
stating  that  he  had  received  a  sum  of  money 
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from  the  lattar  by  a  bill  of  exchange,  payable  i 
after  date,  and  which,  when  paid,  would  exone-  ] 
rate  him  from  the  expenses  attending  the  birth 
and  maintenance  of  such  child,  does  not  require 
an  agreement  stamp,  but  a  receipt  stamp  is 
sufficient.  Watkins  v.  Hewlett,  3  Moore,  211  ; 
1  B.  &  B.  1. 

A  receipt  for  rent,  stipulating  that  acceptance 
of  rent  shall  not  operate  as  a  waiver  of  a  previous 
notice  to  quit,  does  not  require  an  agreement 
stamp.    Doe  d.  Wkeble  v.  Fuller,  1  Tyr.  &  G.  17. 

Taxes  by  Deputy  BeeeiTBr-OeneraLI  —  A 
receipt  for  taxes,  signed  by  a  clerk  of  the  de- 
puty receiver-general  of  a  county  in  his  name, 
requires  no  stamp.    Edden  v.  Read,  3  Camp.  338. 


8.  Otheb  Cases. 


Bank  ITotei — Duty  on.] — The  intention  to  im^ 

Eose  a  charge  upon  the  subject  must  be  shewn 
y  clear  and  unambiguous  language.  Where  by 
an  act  of  the  Cape  Colony  (No.  6, 1864),  "  for 
imposing  a  duty  upon  bank  notes,"  which  act 
was  assumed  to  have  been  validly  extended  to 
the  province  of  Griqualand  West,  it  was  pro- 
vided that  banks  issuing  within  the  colony  notes 
of  their  own,  purporting  to  be  issued  within  the 
colony,  and  so  (unless  expressed  to  be  payable 
elsewhere)  to  be  payable  by  them  within  the 
colony,  should  make  a  return  thereof  with  a 
view  to  the  imposition  of  the  duty  chargeable 
by  that  act ;  it  was  held,  that  the  appellant 
bank,  which  had  a  branch  within  the  province, 


MtoWht  not  to  require  areoeipt  staiilp  tobe  I  b??^  m_tte  <»lony  payable  in  the  ooiony  but 


master  ought  not  to  require  a  receipt  stamp 
affixed  to  counsel's  signature  to  a  fee  before  al- 
lowing the  charge.    Bearan,  In,  re,  5  De  G.,  M. 
&  G.  40  ;  23  L.  J.,  Ch.  536. 


did  not  issue  any  notes  payable  in  the  province, 
was  not  liable,  according  to  the  true  construction 
of  the  act,  to  make  any  return  to  the  respondent, 
the  treasurer  of  the  province,  or  to  pay  duty  on 
the  notes  put  into  circulation  by  its  branch. 
Oriental  Bank  Corporation  v.  Wright,  5  App. 
Cas.  842  ;  50  L.  J.,  P.  C.  1  ;  43  L.  T.  177— P.  C. 

^    ,    .      -^  1    ^  xt-  •   t-     J     1.  i.  •         Order  for  Bettlement.] — An  order  of  the  court 

York,  issued  a  parcel  of  their  bonds  at  a  certain        y^.        ^  settlement   should  bear   the  usual 

■^mJi^xA  4-rv     A      Wank-imrp    fii.m      m     1-liof     /«lflT     urlirk  n/tn.  .  -        °  ^  —  


6.  FoBEiGK  Bonds  and  Agbeements. 

Bonds.] — A  company  incorporated  in  America 
and  having  its  chief  seat  of  business  at  New 


price  to  a  banking  firm  in  that  city,  who  con 
tracted  to  purchase,  them.  The  bonds  were 
transmitted  oy  the  firm  to  their  agents  in  London 
with  instructions,  in  pursuance  of  which  the 
agents  published  a  prospectus  announcing  the 
issue  and  inviting  subscriptions  for  the  bonds. 
One  of  the  boncU  having  been  afterwards  al- 
lotted to  an  applicant  in  England  : — Held,  that, 
although  thus  disposed  of  on  the  English  market 
by  means  of  a  prospectus,  the  bond  was  not  a 
foreign  security  issued  in  the  United  Kingdom 
withiu  34  Vict,  c  4,  s.  1,  and  was  therefore  not 
liable  to  the  stamp  duty  imposed  on  such  an 
instrument  by  33  &  34  Vict.  c.  97.  Orenfell  v. 
Commitsioners  of  Inland  Revenve,  1  Ex.  D.242 ; 
45  L.  J.,  Ex.  465  ;  34  L.  T.  426 ;  24  W.  R.  582. 

A  bond  for  foreign  stock  signed  in  Paris,  but 
issued  in  England,  did  not  require  an  English 
stamp  before  the  passing  of  25  Vict.  c.  22. 
Yri4arri  v.  Clement,  2  C.  &  P.  223. 

Agreement.]  —  An  agreement  made  between 
two  persons  residing  in  Calcutta,  relating  to 
property  in  Calcutta,  need  not  necessarily  be 
written  on  stamped  paper.  Gilchrist  v.  Uvrhert, 
26  L.  T.  381  ;  20  W.  R.  348. 

Articles  of  a  foreign  ship  made  abroad,  regu- 
lating the  wages  of  the  sailors,  even  where  the 
sailor  had  been  hired  in  London,  and  which 
articles  are.  lodged  with  the  consul  in  London, 
may  be  given  in  evidence  of  the  agreement  for 
the  hiring  and  wages  to  the  sailor  without  being 
stamped.     Winhled  v.  Malmberg,  1  Esp.  454. 

Where  a  paper,  purporting  to  be  an  agreement, 
is  entered  into  out  of  England,  and  an  action 
brought  on  it,  it  need  not  be  stamped.  Ximenes 
V.  Ja^ues,  1  Esp.  311 ;  6  T.  R.  499. 

A  conveyance  executed  in  England  upon  a 
sale  of  land  in  Australia,  requires  an  ad  valorem 
stamp.  Wright,  In  re,  11  Ex.  458  ;  S,  C,  nom. 
Wright  V.  Inland  Ititenuc  Commiisioners^  25 
L.  J.,  Ex.  49. 

7.  Bills  op  Exchange.— &<•  Bills  of 
Exchange. 


settlement  stamp.      69wan,  In    re,    Ootvan  v. 
Gowan,  17  Ch.  D.  778  ;  50  L.  J.,  Ch.  248. 

Solioitor-- Certificate.] — M.,  a  solicitor,  who 
practised  and  had  an  office  in  Birmingham,  and 
whose  certificate  bore  a  SI.  stamp  (M.  being 
under  three  years'  standing),'attended'a  taxation 
of  a  bill  of  costs  at  the  central  office  in  London 
on  behalf  of  a  client.  M.  having  proceeded  to 
tax  his  own  bill,  it  was  objected  that  his  certifi- 
cate did  not  admit  of  his  practising  in  London  : 
— Held,  that  M.  was  entitled  to  tax  his  bill ; 
what  he  had  done  did  not  alone  constitute  prac- 
tising or  carrying  on  business  in  London,  //or- 
ton,  In  re,  46  L.  T.  541  ;  30  W.  R.  102. 

See  further  cases,  sub  tit.  Solicitor. 

Initniments  under  Pnblie  Health  Aet.] — The 
City  of  Bath  Act,  1851,  constituting  the  cor- 
poration of  Bath  the  local  board  of  health  for 
the  city,  incorporates  portions  of  the  Public 
Health  Act,  1848,  but  expressly  excepts  s.  151, 
which  exempts  from  stamp  duty,  deeds,  &c., 
executed  by  local  boards  for  the  purpose  of  that 
act.  The  Bath  Act  declares  that  the  act  shall 
be  subject  to  the  provisions  of  any  subsequent 
act  for  amending  the  Public  Health  Act,  1848. 
The  Local  Gtovemment  Act,  1858,  is  to  be  con- 
strued with  and  form  part  of  the  Public  Health 
Act,  1848,  and  to  take  effect  where  the  act  of 
1848  was  already  in  force  wholly  or  partially  ; 
and  local  boards  formed  under  tlie  later  act  are 
to  have  all  the  rights  and  liabilities  of  boards 
under  the  act  of  1848.  A  subsequent  act  of 
1861  provides  that  the  act  of  1858  shall  extend 
to  local  boards  constituted  under  local  acts  as 
well  as  under  the  general  act  of  1858,  with  this 
qualification,  that  provisions  of  the  general  act 
opposed  to  or  restrictive  of  the  provision  of  any 
local  act,  shall  be  of  no  force  in  the  district  for 
which  the  local  act  was  passed  : — Held,  that  a 
deed  by  which  (in  pursuance  of  the  powers  in 
the  act  of  1858)  land  was  conveyed  to  the  cor- 
poration of  Bath  "  acting  as  the  local  board,  and 
requiring  the  land  thereby  conveyed  for  a  street 
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improTemcnt  within  their  district,"  was  exempt 
f  lom  stamp  duty  by  virtue  of  the  Public  Health 
Act,  1848,  8. 151,  notwithstanding  the  express 
exception  of  that  section  from  the  Bath  Local 
Act  of  1851.  Bath  QMayor)  v.  CommisMiimers  of 
Inland  Berenve,  40  L.  J.,  Ex.  181  ;  20  W.  R.  80. 

Hewspaper.] — A  publication  containing  pub- 
lic news,  printed  and  published  in  London,  for 
sale  for  less  than  sixpence,  exceeding  one  sheet 
and  not  exceeding  two  sheets  of  paper  of  the 
dimensions  of  twenty-one  inches  in  length  and 
seventeen  inches  in  bi-eadth,  and  published  period- 
ically in  parts  or  numbers  at  intervals  exceeding 
twenty-six  days,  was  not  liable  to  stamp  duty 
under  6  &  7  WiU.  4,  c.  76.  AtU-Gen.  v.  Brad- 
bury, 7  Ex,  97  ;  21  L.  J.,  Ex.  12  ;  16  Jur.  130. 

Affidavits.] -Before  4  &  5  Vict  c.  34,  s.  1, 
which  repeals  the  duty,  affidavits  used  in  answer 
to  an  application  to  set  aside  an  award  pursuant 
to  a  snbmission  to  arbitration,  by  deed,  required 
to  be  stamped,  because  they  were  not  used  in 
any  action  or  suit.  Temjtleman,  In  re,  9  D.  P.  C. 
962  ;  5  Jur.  400. 

Yotiiig  Papert.]--The  Stamp  Act  of  1870 
(33  &  34  Vict,  c  97),  imposing  a  penny  stamp 
on  "  Voting  paper ;  that  is,  any  instrument 
for  the  purpose  of  voting  by  any  person  entitled 
to  vote  at  any  meeting,"  docs  not  extend  to 
voting  papers  used,  under  7  Will.  4  &  1  Vict. 
c  78,  ss.  13,  14,  at  a  meeting  of  the  town  council 
<tf  a  municipal  borough  for  the  election  of  alder- 
men. Beg.  V.  Strachan  or  Strahati,  7  L.  R., 
Q.  B.  463 ;  41  L.  J.,  Q.  B.  210 ;  26  L.  T.  835  ;  20 
W.  R.  629. 

Proziei  for  Appointment  of  GommiBsioners.] 
— ^A  note  in  writing  signed  by  proprietors  under 
a  local  act  authorizing  others  to  act  for  them  in 
the  nomination  and  appointment  of  a  special 
commissioner,  requires  to  be  stamped.  Beg,  v. 
Kelk,  12  A.  &  E.  559  ;  4  P.  &  D.  185. 

Appraisements  and  YalnationB.]— An  agree- 
ment to  take  stock,  &c.,  at  a  valuation,  there 
being  no  written  valuation,  or  an  inventory  of 
the  things  valued,  requires  no  stamp.  Banyard 
V.  Seahrook.  1  F.  &  F.  321. 

Nothing  being  referred  to  appraisers  except 
the  mere  value  of  the  goods  and  of  repairs,  an 
appraisement  stamp  upon  the  written  valuation 
is  sufficient,  and  an  award  stamp  is  not  neces- 
sary. Leed4  v.  Barrow,  12  East,  1  ;  S.  P.,  Per- 
kins  V.  PotU,  2  Chit.  399. 

If  a  broker  is  called  to  prove  the  value  of 
goods,  he  need  not  produce  an  inventory  written 
on  an  appraisement  stamp.  Stafford  v.  Clarke, 
1  C.  &  F.  225. 

A  valuation  for  the  information  of  parties, 
and  not  binding  on  them,  is  not  liable  to  an 
appraisement  stamp  though  an  agreement  is 
founded  on  its  date.  Jackson  v.  Sliepherd,  2 
C.  &  M.  861  ;  4  Tyr.  330 ;  *S^.  P,,  Atkinsan,  v. 
Fell,  5  M.  &  S.  240. 

Where  an  objection  that  a  valuation  of  houses 
was  an  appraisement  under  the  46  Geo.  3,  c.  43, 
s.  9,  and  should  have  been  stamped,  was  not 
made  at  the  trial,  although  that  section  of  the 
act  was  brought  under  the  notice  of  the  judge 
who  tried  the  cause,  for  another  purpose,  the 
court  held  it  could  not  be  taken  advantage  of  for 
A  new  trial.    Jakes  v.  Gardiner,  7  Jur.  513. 


Agreements  for  the  Hire  of  Labourers,  within 
55  Geo.  8,  c.  184.] — An  overseer  in  a  printing- 
office  is  an  artificer  within  the  exemption  in  the 
stamp  acts.    Bishop  v.  Letts,  1  F.  &  F.  401. 

A.  entered  into  the  following  agreement  with 
B.  : — "  A.  engages  to  take  charge  of  the  glebe 
lands  of  B.,  his  wife  undertaking  the  dairy  and 
poultry,  at  15*.  jxjr  week  till  Michaelmas,  1850, 
and  afterwards  at  a  salary  of  25/.  a  year,  and  a 
third  of  the  clear  annual  profit,  after  all  expenses 
of  rent  and  rates,  labour  and  interest  on  capital 
are  paid,  on  a  fair  valuation  made  from  Michael- 
mas to  Michaelmas,  three  months'  notice  on 
either  side  tp  be  given,  at  the  expiration  of 
which  time  the  cottage  to  be  vacated  by  A.,  who 
occupies  it  as  bailiff,  in  addition  to  his  salary  : — 
Held,  that  this  agreement  constituted  the  rela- 
tion of  master  and  servant  between  B.  and  A., 
and  not  that  of  partners ;  that  A.  was  not  a 
menial  servant  but  a  labourer,  and  that  tlie 
agreement  was  admissible,  though  unstamped,  as 
it  fell  within  the  exemption  in  55  Geo.  3,  c.  184, 
as  an  agreement  for  the  hire  of  a  labourer.  Beg, 
V.  Wortley,  2  Den.,  C.  C.  333  ;  21  L.  J.,  M.  C.  44  ; 
15  Jur.  1137. 

The  plaintiff  and  defendant  being  resident  in 
England,  and  P.  at  Havana,  and  the  defendant 
being  a  foreign  agent,  a  written  agreement  was 
entered  into  by  the  plaintiff  with  the  defendant 
on  behalf  and  representation  of  P.  of  Havana, 
that  the  plaintiff  would  proceed  as  foreman  and 
stoker  on  board  a  steamer  about  to  leave  London 
for  Havana,  calling  at  intermediate  ports,  to  be 
placed  in  the  service  of  P.,  and  would  faithfully 
do  the  work  of  fireman  or  stoker  on  board  the 
steamer,  and  obey  the  orders  of  the  engineers. 
In  consideration  of  the  service  the  plaintiff  was 
to  receive  wages  at  5/.  i>er  month,  payable 
monthly,  and  2L  per  month  for  providing 
himself  in  provisions.  During  the  outward 
passage  rations  were  to  be  served  out  to  the 
plaintiff  on  account  of  P.  The  contract  to  be 
understood  to  be  in  force  for  one  year  certain 
from  the  date,  and  should  the  plaintiff  be  dis- 
charged before  that  time,  three  months'  wages 
to  be  paid  in  advance,  besides  finding  him  a 
passage  home  ;  P.  being  at  liberty  to  confirm 
and  continue  the  engagement  on  the  terms 
stated,  or  to  discharge  the  plaintiff  and  to  find 
him  his  passage  back  to  England.  The  wages  to 
be  payable  up  to  the  day  of  the  plaintiff's  arrival 
in  England,  unless  he  should  be  discharged  for 
misconduct ;  one  month's  pay  to  be  advanced  for 
the  plaintiff's  outfit  for  the  voyage  : — Held,  that 
the  agreement  did  not  require  a  stamp,  being 
within  the  exemption  of  a  memorandum  or 
agreement  for  the  hire  of  any  labourer  in 
55  Geo.  3,  c.  184.  Wilso7i  v.  Zithteta,  14  Q.  B. 
405  ;  19  L.  J.,  Q.  B.49  ;  14  Jur.  366. 

9.  NuMBEB  OF  Words. 

Figures  as  Words— Indorsement.]  —  Figures 
are  to  be  counted  as  words,  but  an  indorsement 
on  the  back,  and  a  page  of  the  particulars  of  sale, 
containing  a  mere  repetition  of  the  description 
of  the  property,  which  was  described  in  another 
page  of  the  same  particulare,  are  not  to  be 
counted,    Dudley  (Lord)  v.  Bohhis,  3  C.  &  P.  26. 

Beceipt  of  Penalty.] — The  receipt  of  the  pe- 
nalty put  on  an  agreement  at  the  stamp  office, 
when  it  is  stampSl  there  on  payment  of  the 
penalty,  is  not   to    be  reckoned   in    counting 
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whether  the  agreement,  "  with  any  receipt,  &c., 
indorsed  thereon,"  contains  1,080  words,  although 
the  agreement  cannot  be  read  unless  such  receipt 
for  the  penalty  is  indorsed  on  it.  Bovcring  v. 
Stetensj  2  C.  &  P. 

Bnmi  and  Bignatures.] — Several  pei'sons  signed 
an  agreement  to  pay  their  proportions  of  costs 
incurred  in  defenaing  particular  acts,  rateably, 
according  to  the  sums  subscribed  by  each,  and 
set  opposite  their  respective  names.  The  words 
of  the  agreement  when  counted  with  each  sum 
and  signature,  as  far  as  and  including  that  of  the 
defendant,  amounted  to  less  than  ,  1 ,080  words. 
The  result  was  similar  on  counting  the  words  of 
the  agreement  with  the  signatures,  but  without 
the  sums  ;  but  on  adding  all  the  sums  and  signa- 
tures to  the  words  in  the  body  of  the  agreement, 
it  proved  to  contain  more  than  1,080  words : — 
Held,  that  it  being  necessary  to  read  every  sum 
and  signature,  in  order  to  ascertain  the  proi)or- 
tion  payable  by  each  subscriber,  a  1/.  15j?.  stamp 
was  necessary  under  55  Geo.  3,  c.  184.  Linley  v. 
ClarJtton,  3  Tyr.  353  ;  1  C.  &  M.  436. 

ICapB — Ifamei  on.] — Three  persons  iu  the  same 
line  of  business  "  agreed  to  divide  and  not  inter- 
fere with  certain  districts  of  the  several  cities, 
boroughs,  &c.  set  forth  on  Bowie's  Post  Map  of 
England  and  Wales,  thereto  annexed  and  re- 
ferred- to,"  and  that  the  three  parties  should 
respectively  sell  without  interruption  in  the 
several  cities,  &c.  marked  and  set  forth  and 
described  in  the  map,  which  was  annexed  to  the 
agreement : — Held,  that  all  the  names  of  places 
on  the  map  must  be  counted  as  words,  and  that, 
if  the  words  of  the  agreement  with  the  names  on 
the  map  amounted  to  more  than  1,080,  the  agree- 
ment must  be  stamped  accordingly  with  a  1/.  15«. 
stamp  under  55  Geo.  3,  c.  184.  Wickens  v. 
Hvans,  4  C.  &  P.  359. 

Paper  described  as  Annexed.] — Where  an 
agreement  and  a  writing,  described  therein  as 
annexed  to  it,  contained  together  more  than 
1,080  words,  a  35^.  stamp  was  required  under  the 
same  statute,  although  in  fact  the  writing  was 
annexed  to  the  agreement  after  it  was  executed. 
Vi'ol  V.  McJiolls,  1  M.  &  Rob.  248. 

Kemorandum  Explanatory.]  —  By  an  agree- 
ment which  recited  that  A.  and  others  had  ap- 
plied to  parliament  for  a  bill  to  authorize  them 
to  reclaim  from  the  sea  waste  land  in  which  B. 
and  C.  claimed  certain  interests,  and  that  B. 
and  C.  had  objected  to  the  bill,  it  was  agreed 
that  B.  and  C.  should  withdraw  their  opposition 
and  promote  the  bill,  and  should  receive  ix>rtions 
of  the  land  when  reclaimed,  and  that  A.  and 
others  should  pay  to  B.  1,000/.  on  the  passing  of 
the  act.  After  a  few  weeks,  a  memorandum 
was  indorsed  on  the  paper  on  which  the  agree- 
ment was  written,  to  the  effect  that  it  was 
agreed  that  B.  and  C.  were  only  severally  and  not 
jointly  bound  for  the  fulfilmenjt  of  the  written 
ag^ement ;  that  the  1,0002.  within  mentioned  to 
be  paid  to  B.  was  for  costs  and  expenses  of  sur- 
veys, and  the  written  i^reement  for  facilitating 
the  bill  was  only  to  be  in  foree  for  the  existing 
session  of  parliament.  The  agreement  contained 
more  than  1,080  words,  and  was  stamped  with  a 
.35s.  stamp.  The  memorandum  contained  less 
'n  that  number,  and  was  stamped  with  a  20jf. 
ip : — Held,  that  the  memorandum  did  not 


incorporate  the  agreement  so  as  to  make  it 
necessary  to  count  the  words  of  the  agreement 
in  the  number  of  the  words  of  the  memorandum 
for  the  purpose  of  the  stamp  duty ;  and  that 
even  if  it  did  incorporate  it,  there  was  no  pro- 
vision in  55  Geo.  3,  c.  184,  to  justify  the  reckon- 
ing the  words  of  the  agreement  in  estimating 
the  amount  of  duty  to  which  the  memorandum 
was  liable,  and  consequently,  that  the  20#.  stamp 
was  sufficient.  Fishmongers'  Company  v.  DimS' 
dale  (/»  error),  12  C.  B.  557  ;  22  L.  J.,  C.  P.  44  ; 
16  Jui\  799— Ex.  Ch. 

Sehedole  of  GK>ods.] — ^A  schedule  of  goods,  re- 
ferred to  in  a  deed  to  which  it  is  annexed,  must 
have  the  proper  deed  stamp  by  37  Geo.  3,  c.  90, 
s.  7,  accoi^ing  to  the  number  of  words,  and  not 
merely  the  single  schedule  stamp.  Lnke  v.  Ask- 
well,  3  East,  326. 

Arbitration  Claose.] — ^Where  an  agreement, 
duly  stamped,  contains  a  special  clause  for  re- 
ferring disputes  to  arbitration,  and,  in  a  second 
agreement  between  the  same  parties,  it  is  stipu- 
lated that  disputes  as  to  the  construction  of  the 
second  agreement  shall  be  decided  by  arbitration, 
according  to  the  provision  of  the  first  agreement, 
a  stamp  adapted  to  the  number  of  words  actually 
written  in  the  second  agreement,  without  count- 
ing the  clause  referred  to,  is  sufficient.  Attwood 
V.  Small,  1  M.  &  R.  246  ;  7  B.  &  C.  390 ;  2  Y.  & 
J.  72  ;  3  C.  &  P.  208. 

Bale — Snbjeet  to  Lease.] — ^An  agreement  for  the 
sale  of  a  house  stated,  that  the  sale  was  subject 
to  the  covenants  set  forth  in  a  draft  lease  de- 
livered this  day  : — Held,  that,  in  calculating  the 
number  of  words,  with  reference  to  the  stamp 
upon  the  agreement,  the  covenants  in  the  lease 
were  not  to  be  included.  iSfieezam  v.  Marshall, 
7  M.  &  W.  417  ;  9  D.  P.  C.  267. 


10.  Admissibility  of  Unsta^mped  Docu- 
ments. 

a.  Generally. 

Validity  of  Document.] — The  want  of  a  stamp 
does  not  avoid  a  document ;  it  only  prevents  its 
being  produced  in  evidence.  Ooodright  v. 
Gregory,  Loflft,  339. 

If  a  document  which  is  unstamped,  but  re- 
quires a  stamp,  is  offered  in  evidence,  and,  if 
stamped,  would  be  evidence  to  establish  any 
point  litigated  between  the  parties,  it  cannot  b& 
received.  Matheson  v.  Ross,  2  H.  L.  Cas.  286  ; 
13  Jur.  307.  See  Evans  v.  Prothero,  2  Mac  &  G. 
319;  15  Jur.  113. 

If  it  would  be  of  no  benefit  when  stamped,  it 
may,  though  unstamped,  be  received.    Ih. 

Articles  of  agreement  under  seal  could  not  be 
g^vcn  in  evidence  nnless  stamped  with  a  deed 
stamp,  although  the  agreement  stamp  was  of  the 
same  value  but  differently  formed,  Rohinson  y\ 
Bryhorovgh,  6  T.  R.  317  ;  1  Esp.  243. 

To  prove  Admission  in  a  Becital.] — In  an 
action  by  payee  against  maker  of  a  promissory 
note  for  485/.,  in  which  he  pleaded  that  he  did 
not  make  the  note,  it  was  proposed,  in  addition 
to  proof  of  his  signature  of  the  note,  to  put  iu  an 
unstamped  agreement  between  the  same  parties, 
of  the  same  date  as  the  note,  in  which  it  was- 
rccited  that  the  one  had  bought  of  the  other  the 
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lease  of  a  public-house  for  485/.,  and  had  given 
a  note  for  that  sum  as  a  security  for  the  purchase- 
money,  and  by  which  it  was  agreed  that  the 
vendor  should  hold  the  lease  of  the  house  till  the 
purchase-money  was  paid: — Held,  that  as  the 
agreement  was  one  that  ought  to  have  borne  a 
stamp,  it  vras  not  receivable  even  for  the  purpose 
of  proving  the  admission  contained  in  the  recital. 
£ieane  v.  Jane*,  2  C.  &  K.  725. 

PromiMOTy  Note— Evidence  of  being  given 
under  Intozioation.] — But  in  an  action  on  a  note, 
the  defendant  was  allowed  to  produce  an  un- 
stamped note  to  prove  that  it  was  given  in  a 
state  of  intoxication.  Gregory  v.  Frazer,  3 
Camp.  464. 

Sale  by  Agreement  —  Agreement  Inadmis- 
sible— Ko  otber  Svidenee  Admissible.]— B.  owed 
A-  a  sum  of  money,  for  which  A.  had  B.'s 
promissory  note  as  a  security.  A.  applied  for 
payment  B.  proposed  that  an  inventory  should 
be  made  of  the  goods  on  his  premises,  and 
that  A.  should  take  them  at  a  valuation  in  dis- 
charge of  the  debt.  A.  consulted  his  attorney, 
who  prepared  a  document.  After  the  prepara- 
tion of  the  document,  B.  delivered  the  Inventory 
to  A.,  and  A.  and  B.  insured  the  goods  against 
&t^  in  their  joint  names,  and  A.  gave  up  to  B. 
the  note,  which  was  destroyed.  A.  at  the  same 
time  credited  B.  in  his  book  to  the  amount  of  the 
debt.  A.  took  possession  of  a  few  articles  in- 
claded  in  the  inventory,  for  which  B.  had  no  use, 
bat  B.  remained  in  possession  of  the  rest  of  the 
goods  as  before.  The  goods  being  seized  by  the 
sheriff  in  execution,  at  the  suit  of  a  third  party 
against  B.,  A.  claimed  them  as  his  own,  and  sued 
the  sherifE  in  a  county  court  for  taking  them, 
and,  in  order  to  maintain  his  claim,  offered  the 
document  in  evidence.  This  was  objected  to, 
and  rejected  for  want  of  a  stamp : — Held,  that 
as  B.  was  in  possession  of  the  goods,  it  lay  on  A. 
to  prove  clearly  that  they  were  his ;  and  that  as 
the  document  which  contained  the  terms  of  the 
arrangement  between  A.  and  B.  was  inadmissible 
for  want  of  a  stamp,  no  other  evidence  of  a  sale 
was  admissible,  and  that,  consequently,  the  facts 
above  stated  were  no  evidence  of  A.*s  title  to  the 
goods.  Torhe  v.  Snmh,  21  L.  J.,  Q.  B.  53 ;  16 
Jur.  fi3. 

For  Collateral  PurpoBO.] — Generally  speaking, 
whenever  a  written  instrument  is  tendered,  not 
for  the  purpose  of  establishing  a  binding  agree- 
ment between  the  parties,  but  for  the  collatei-al 
purpose  of  shewing  the  illegal  notice  of  some 
transaction,  it  is  not  an  objection  that  the  in- 
strument is  unstamped.  Coppoch  v.  Bower^  4 
M.  &  W.  361. 

Therefore,  where  a  petition  containing  charges 
of  bribery  was  presented  to  the  House  of  Commons 
against  the  return  of  a  member,  and  the  petitioner 
entered  into  an  agreement,  that,  in  consideration 
of  a  sum  of  money  and  other  terms,  he  would  not 
further  prosecute  his  petition : — Held,  that  the 
agreement  was  illegal,  and  that  the  papers  put  in 
to  establish  the  existence  of  that  agreement  did 
not  require  to  be  stamped.    Ih, 

Where  A.  brings  an  action  against  B.  for  the 
price  of  a  gun  ordered  by  the  latter,  he  may  read 
in  evidence,  for  a  collateral  purpose,  part  of  a 
letter  written  by  B.  to  him ;  although  the  re- 
mainder of  the  letter  contains  directions  for 
making  the  gun,   and   is    not  stamped  as  an 

VOL.    VI. 


agreement.  Forsyth  v.  Jo^vis^  1  Stark.  437. 
Si'e  aUo  casca  ante,  col.  730. 

Replevin— Evidence  of  Eent.]— In  replevin, 
the  issue  being  whether  the  plaintiff  held  certain 
closes  at  a  fixed  rent,  specified  in  the  avowry  : — 
Held,  that  unstamped  receipts  tending  to  shew 
that  he  had  previously  paid  for  the  same  premises 
the  like  rent  so  specified,  were  inadmissible  to 
support  the  issue.  Hawkins  y,  Warre,  5  D.  &  E. 
512. 

Letter  to  prove  Contract  of  Marriage.] — A 

letter  read  to  prove  a  contract  of  marriage  need 
not  be  stamped.     Orford  v.  Cole,  2  Stark.  351. 

Eegiiter  of  Yessel— Action  to  Eecover— Pledg- 
ing Soomnent.] — ^An  instrument  as  follows  : — 
"  You  will  be  pleased  to  receive  the  register  of 
the  brig  Gratitude,  which  I  inclose,  and  which  I 
lodge  in  your  hands  as  a  security  for  the  payment 
of  all  demands  and  charges  on  account  of  the 
vessel  since  she  has  been  in  this  port,  and  which 
I  hope  will  be  satisfactory  to  you,"  is  not  receiv- 
able in  an  action  by  the  writer  to  recover 
possession  of  the  register,  without  an  agreement 
stamp.    Bowen  v.  Fox,  2  M.  &;  R.  167. 

Bill  of  Bale — ^Former  Bill  Unstamped.] — On 

an  issue  to  try  the  property  in  goods,  which  the 
plaintiff  claimed  under  a  bill  of  sale,  a  former 
bill  of  sale  of  the  same  goods,  but  which  had 
been  cancelled,  was  tendered  to  shew  that  the 
second  bill  of  sale  was  given  bon&  fide,  and  not 
fraudulently.  This  document  having  been  re- 
jected, on  the  ground  that  it  was  not  stamped  : 
— Held,  that  it  was  properly  rejected,  and  was 
inadmissible  without  a  stamp.  Williams  v. 
Gerry,  10  M.  &  W.  296 ;  2  D.,  N.  S.  201  ;  11 
Li.  J.,  £jX.  389. 

Documents  made  Abroad.] — A  document  which, 
by  the  law  of  a  foreign  country,  is  not  admissible 
in  evidence,  for  want  of  a  stamp,  may  neverthe- 
less be  admitted  in  this  country.  But  where,  by 
the  foreign  law,  the  want  of  a  stamp  renders  the 
contract  void,  it  cannot  be  enforced  hcre^  Bri** 
ton  V.  Sequeville,  5  Ex.  276  ;  3  C.  &  K.  64 ;  19 
L.  J.,  Ex.  289  ;  14  Jur.  674.  See  also  Jan^s  v. 
Catherwood,  3  D.  &  R.  190. 

Eeoeipt  to  refresh  Memory.] — ^Whero  a  receipt 
was  given  on  unstamped  paper,  it  may  be  used 
by  a  witness  who  saw  it  given,  to  refresh  his 
memory.    Rambert  v.  Cohen,  4  Esp.  213. 

Acknowledgment  to  save  Statute  of  Limita- 
tions.] — P.  being  indebted  to  the  executors  of  C. 
in  11,0002.,  to  which  A.  was  beneficially  entitled, 
sent  a  letter  to  A.  as  follows  :  "  I  have  sent  you 
a  note  for  the  money  due  to  you,  which  your 
mother  left  for  you."  Inclosed  in  this  letter 
was  a  promissory  note,  on  a  receipt  stamp  for 
11,000?.,  and  4?.  per  cent,  interest.  At  the  time 
of  this  letter  and  note  being  sent  the  debt  was 
barred  by  the  statute : — Held,  that  there  was 
not  a  sufiScient  acknowledgment  by  P.  without 
referring  to  the  note  to  see  what  was  the  promise 
made,  and  this  could  not  be  done  for  the  want  of 
a  proper  stamp.  Parmiter  v.  Parmiter,  3  De 
G.,  F.  k  J.  461 ;  30  L.  J.,  Ch.  508. 

Bill  of  Exchange  to  prove  UsalesmeBi.^— An 
insufficiently-stamped  bill  of  exchange  is  ad- 
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missible  for  the  purpose  of  shewing  that  it  is  an 
unavailable  security,  and  thereby  of  rebutting 
an  inference  which  might  be  drawn  from  the 
statement  of  an  account,  that  a  debt  due  to  the 
plaintiff  had  been  satisfied  by  such  bill.  Smart 
V.  Noken,  6  M.  &  G.  911  ;  7  Scott,  N.  R.  786  ;  13 
L.  J.,  C.  P.  79  ;  8  Jur.  44. 

In  Proof  of  Frand.] — ^A  document  which  pur- 
ports to  be  an  agreement,  and  is  valid  upon  the 
face  of  it,  but  which  is  tendered  to  shew  the 
transaction  with  which  it  is  connected  to  be 
a  fraud,  is  admissible,  although  unstamped. 
Holvu'8  V.  Sixmnithf  7  Ex.  802 ;  21  L.  J.,  Ex. 
312  ;  16  Jur.  619. 

A  memorandum  stamped  as  a  receipt  having 
been  rejected,  because  requiring  a  stamp  as  an 
agreement,  an  agreement  for  the  hire  of  goods, 
of  which  the  value  was  mentioned  only  by  refer- 
ence to  the  receipt,  does  not  require  a  stamp,  the 
value  of  the  hire  not  appearing  to  exceai  the 
amount  of  20^.,  and  the  rejected  receipt  allowed 
to  be  looked  at,  with  reference  to  the  real  state 
of  the  transaction,  in  order  to  shew  fraud.  Chit- 
t&fiden  V.  Day,  2  F.  &  F.  77. 

Bond — Many  IndorsementB — Ko  Boom  for 
Beceipt.  ] — Where,  from  the  number  of  indorse- 
ments, there  is  no  room  on  the  back  of  the  bond, 
receipts  written  on  unstamped  paper,  annexed 
to  the  bond,  may  be  read  in  evidence.  Ottne 
V.  Young  J  4  Camp.  336. 

Coming  firom  Opposite  Party.] — ^A  written 
agreement,  though  coming  out  of  the  possession 
of  the  opposite  party,  cannot  be  given  in  evi- 
dence, unless  it  is  legally  stamped.  Doe  d.  St. 
John  V.  Morcj  2  Bsp.  724.  • 

Stamped  with  a  Denoting  Btamp.] — Docu- 
ments stamped  with  a  denoting  stamp  by  the 
commissioners,  under  13  dc  14  Vict.  c.  97,  s.  14, 
cannot  be  objected  to,  when  tendered  in  evi- 
dence, as  being  improperly  stamped.  Prudential 
Mutual  Assurajice  Investment  and  Loan  Associa- 
tion V.  Ourzon,  8  Ex.  97  ;  22  L.  J.,  Ex.  86. 

Where  the  instrument  is  objected  to  at  the 
trial  as  being  insufficiently  stamped,  and  after- 
wards, but  before  the  case  is  argued  in  banc,  a 
denoting  stamp  is  affixed  to  it,  such  objection  to 
the  sufficiency  of  the  first  stamp  is  not  thereby 
removed.    Ih, 

In  Criminal  Prooeedings.] — Before  17  &  18 
Vict.  c.  83,  s.  12,  if  an  agreement  or  other  written 
instrument  was  charged  to  be  part  of  a  fraud  or 
other  crime,  it  was  immaterial  whether  it  was 
stamped  or  not.    Rex  v.  Foule,  4  C.  &  P.  592. 

b.  On  Payment  of  Penalty. 

Kot  objected  to.] — An  agreement  which  has 
not  been  duly  stamped,  cannot  be  admitted 
without  payment  of  the  penalty,  although  no 
objection  to  its  admission  is  offered  by  either 
side.    Harris  v.  Chapman^  17  L.  T.  517. 

Insufficiently  Stamped.]— Where  an  instru- 
ment has  an  insufficient  stamp,  it  may  at  any 
time  be  made  available  by  affixing  a  proper 
stamp  and  paying  the  penalty.  Burton  v. 
Kirkby,  2  Marsh.  480  ;  7  Taunt.  174. 

Before  and  after  7  ft  8  Viet.  c.  21.]--An  agree- 


ment made  at  a  time  when  the  55  Geo.  3,  c.  184, 
was  in  force,  and  under  which  it  required  a 
stamp  of  H.,  was,  subsequently  to  7  &  8  Vict, 
c  21,  coming  into  operation,  stamped,  under  a 
penalty,  with  the  stamp  of  2s.  6d.,  as  required 
by  s.  2  .-—Held,  admissible.  Deakin  v.  Penniall, 
2  Ex.  320  ;  17  L.  J.,  Ex.  217. 

Beceipt  of  Penalty  Erased.] — If  an  instrument 
has  been  originally  unstamped,  but  has  been 
stamped  on  the  payment  of  a  penalty,  it  is  ad- 
missible, though  the  receipt  for  the  penalty  has 
been  erased  ;  provided  it  is  proved  that  such  re- 
ceipt had  been  indorsed  on  it ;  it  is  not  necessary 
to  prove  the  commissioners'  signatures  to  such  a 
receipt.  Apothecaries'  Company  v.  Fenhyhough, 
2  C.  &  P.  438. 

Indorsement  by  Commissioners.] — A  memoran- 
dum indorsed  upon  an  instrument,  purporting  to 
be  an  acknowledgment  by  the  commissioners  of 
stamps  on  the  payment  of  a  penalty,  is  not  re- 
ceivable in  evidence.  Rex  v.  Preston^  3  N.  &  M. 
31  ;  5  B.  &  Ad.  1029. 

Before  and  after  16  &  17  Vict.  e.  69.]— A 

bill  of  exchange  for  252.,  dated  17th  January, 
1857,  was  drawn  on  one  of  the  threepenny  receipt 
stamps,  rendered  useless  by  16  &  17  Vict.  c.  59. 
In  1859,  on  application  to  the  Commissioners  of 
Inland  Revenue,  they,  on  the  payment  of  the 
penalty,  affixed  a  bill  stamp  of  the  required  value 
(3rf.)  to  the  instrument : — Held,  that  they  had 
authority  to  do  so,  and  that  the  bill  so  stamped 
was  properly  admitted.  Haistrr  v.  Grouty  1  L. 
T.  44  ;  5  H.  &  N.  36. 

c.  Secondary  Evidence. 

Document  Inadmissible  for  want  of  Stamp.] 

— When  an  agreement  in  writing  is  in  exis- 
tence, which  ought  to  be  but  is  not  stamped, 
it  is  not  a  nullity,  so  as  to  admit  of  parol  evi- 
dence being  given  of  the  terms  of  the  agreement. 
Delany  v.  Ahock,  24  L.  J.,  Ex.  68  ;  1  Jur..  N.  S. 
498  ;  S.  a,  nom.  Alcock  v.  Delay,  4  El.  &  ^.  660. 
A  party  cannot  be  cross-examined  as  to  the 
contents  of  a  document  not  admissible  for  want 
of  a  stamp.    Baker  v.  Dale,  1  F.  &  F.  271. 

Lost  Bocnment  —  Evidence  of  being  Un- 
stamped.]— It  lies  upon  the  party  objecting  to 
secondary  evidence  of  the  contents  of  a  lost 
document,  on  the  ground  of  the  want  of  a 
stamp,  to  shew  that  it  was  not  stamped.  Clos- 
madeuc  v.  Carrel,  18  C.  B.  36 ;  25  L.  J.,  C.  P. 
216  ;  2  Jur.,  N.  S.  474. 

If  it  is  shewn  that  at  one  time  it  was  un- 
stamped, that  fact  by  itself  will  raise  the  pre- 
sumption that  it  continued  without  a  stamp.  Ih. 

But  where  it  appeared  that  acharterparty  at  the 
time  of  its  execution  was  unstamped,  and  within 
the  fourteen  days  allowed  by  5  &  6  Vict,  c  79,  for 
stamping  such  an  instrument,  it  was  taken  to  the 
district  stamp  office  in  the  country  and  the  duty 
and  postage  paid,  in  order  that  it  might  be  sent 
to  London  to  be  stamped,  and  the  clerk  to  whom 
it  was  delivered  proved  that  he  sent  to  London 
all  documents  left  with  him  for  that  purpose  ; 
and  the  clerks  in  London  said  they  were  unable 
to  say  whether  such  a  document  was  or  was  not 
returned,  but  if  it  was,  it  would  be  returned  in 
the  usual  course  to  the  district  office  in  the 
country  ;   and  the  clerk  there  could  not  say 
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whether  it  was  returned  or  not,  but  on  search 
being  made  for  it,  no  trace  of  it  could  be  dis- 
•covered  :— Held,  that  the  evidence  left  it  alto- 
gether uncertain  whether  the  document  was 
-stamped  or  not,  that  the  presumption  of  its 
being  unstamped  was  done  away  with,  and  that 
the  secondary  evidence  was  admissible.    lb. 

Agreement  not  Produeed  after  ITotloe.]— An 
agreement,  which  by  law  ought  to  be  stamped, 
not  being  produced  upon  notice  given,  secondary 
^evidence  is  not  allowed  of  its  contents,  if  shewn 
that,  at  the  time  of  its  delivery  to  the  party  not 
producing  it,  it  was  unstamped.  Arhtr  v.  Ihig- 
^11,  9  Jur.,  N.  S.  753  ;  7  L.  T.  283  ;  11  W.  R.  26. 
See  Jtippiner  v.  Wright,  2  B.  &  Al.  478. 

DeTiee  of  Lands—Bale— Loit  Plans.]— A.  de- 
vised lands  to  B.  for  life,  with  remainders  over. 
He  afterwards  contracted  to  sell  part  of  the  lands 
to  C,  and  the  contract  partly  described  them, 
And  partly  referred  to  a  plan.  C.  did  not  pay 
the  whole  purchase-money,  but  entered  into  pos- 
-session,  and  became  bankrupt.  The  court  of 
review  made  an  order  in  the  bankruptcy,  de- 
<:lAring  that  A.  had  a  lien  for  his  unpaid 
parchase-monev,  and  directed  a  sale.  A.  be- 
came the  purchaser  for  a  less  sum  tlum  was  due 
to  him,  and  proved  against  O.^s  estate  for  the 
•difference.  A.  entered  into  possession,  and  so 
<x>ntinued  until  his  death.  The  plan  had  never 
been  stamped,  and  was  lost : — Held,  that  parol 
•evidence  was  not  admissible  to  shew  what  was 
<x)ntained  in  the  lost  unstamped  plan.  Atidrew 
-V.  Andrew,  8  De  G.,  M.  &  G.  336  ;  25  L.  J.,  Ch. 
779  ;  2  Jur.,  N.  S.  719.       • 

Work  and  Labour— Written  Agreement  Un- 
stamped—Sztra  Work.]— In  an  action  for  work, 
where  it  appears  that  the  work  was  done  under 
a  written  agreement,  which  is  inadmissible  for 
want  of  a  stamp,  parol  evidence  is  not  receivable 
to  shew  that  there  was  extra  work  done  not 
included  in  the  original  agreement ;  nor  will  the 
judge  look  at  the  conti'act  for  this  purpose. 
BueJuttme  v.  Cornish,  1  D.  &  L.  585 ;  12  M.  & 
W.  426  ;  18  L.  J.,  Ex.  91  ;  8  Jur.  46. 

To  prove  Document  to  be  a  Beceipt.  ]— A  docu- 
ment, not  purporting  on  the  face  of  it  to  be  a 
receipt  for  the  payment  of  money,  may  be  shewn 
to  be  a  receipt  by  extrinsic  evidence.  Reg,  v. 
OvcHon,  Dears.  C.  C.  308 ;  23  L.  J.,  M.  C.  29  ; 
18  Jur.  134. 

Joint  Interest  in  Doooment— ^Admissibility  of 
Stamped  Copy.] — In  an  action  founded  on  a 
document  in  which  both  parties  have  an  interest, 
and  which  was  in  the  possession  of  one,  but  is 
said  by  him  to  have  been  lost,  a  judge  cannot 
order,  that  if  such  party  does  not  produce  the 
document  to  be  stamped,  a  copy,  duly  stamped, 
shall  be  read  in  evidence  at  the  trial,  and  that 
the  original  shall  not  be  produced  on  the  other 
side,  nor  objection  taken  to  the  want  of  a  stamp 
on  the  original.  The  court  rescinded  such  an 
order  after  it  had  been  enforced  by  the  judge  at 
nisi  prius,  and  made  a  rule  of  court.  Rankin  v. 
HamUton,  15  Q.  B.  187  ;  14  Jur.  930. 

Admitted  Copy.] — An  admitted  copy  of  a 
document  may  be  received  without  a  stamp, 
and  without  proof  that  the  original  is  stamped. 
Travi48  V.  Jlargreave,  4  F.  &  F.  1078. 


Examined  Copy  of  Conrt  Bolls.] — ^An  examined 
copy  of  court  rolls  is  admissible  to  prove  a  sur- 
render of  copyhold  lands  without  being  stamped  ; 
the  provision  in  55  Geo.  3,  c.  184,  as  to  copies  of 
court  rolls,  applying  only  to  such  copies  as  are 
given  out  and  signed  by  the  stewards.  Doe  d. 
Bur  rows  v.  Freeman,  12  M.  &  W.  844  ;  1  C.  &  K. 
386  ;  14  L.  J.,  Ex.  142. 

Attested  Copy  of  Deed.] — An  attested  copy  of 
a  deed  on  a  one-shilling  stamp  is  admissible  as 
secondary  evidence.  Ditcher  v.  Kenriek,  1  C.  k 
P.  161. 

Agreementin  two  Parts— Only  one  Stamp.]— If 

plaintiffs  put  in  one  part  of  a  written  agreement 
which  is  signed  by  the  defendant  only,  and  is 
duly  stamped,  the  defendant  may  put  in  the 
other  part  of  the  agreement  which  is  signed  by 
one  of  the  plaintiffs  for  self  and  the  other  execu- 
tors, although  that  part  of  the  agreement  is  not 
stamped     Tfirner  v.  Hardey,  Car.  &  M.  449. 

If  there  are  two  parts  of  a  written  agreement, 
both  executed  at  the  same  time,  but  the  one 
stamped  and  the  other  unstamped,  the  unstamped 
part  is  receivable  as  secondary  evidence  of  the 
contents  of  the  stamped  part.  Waller  v.  Hors- 
faU,  1  Camp.  501. 

Copy  of  Deed  to  refiresh  Memory.] — ^The  copy 
of  a  deed  produced  and  read  in  court,  if  it  is 
merely  used  as  a  memorandum  to  refresh  the 
memory  of  a  witness,  who  has  read  the  original, 
and  compared  the  copy  with  it,  is  not  liable 
to  the  duty  imposed  by  44  Geo.  3,  c.  98,  Sched. 
A.,  and  48  Geo.  3,  c.  149,  Sched.  1,  Pt.  1,  on 
copies  of  documents.  Braithwaitc  or  Brayth- 
wayte  v.  Hitchcock,  2  D.,  N.  S.  444  ;  10  M.  &  W. 
494  ;  12  L.  J.,  Ex.  38  ;  6  Jur.  976. 

d.  Time  of  Stamping. 

Onarantee  after  Bankruptcy.] — It  is  no  ob- 
jection to  a  guarantee  given  by  a  bankrupt  that 
it  was  not  stamped  at  the  date  of  the  bank- 
ruptcy. The  court  does  not  look  at  the  date  of 
a  stamp.    NichoUon,  Ex  parte,  4  Jur.  1066. 

Deed  Stamped  after  Proceedings.] — A  deed 
stamped  after  proceedings  have  begun  is  good  ab 
initio.    Browne  v.  Savage,  5  Jur.,  N.  8.  1020. 

Where  a  deed  is  produced  bearing  the  proper 
stamp,  the  court  will  receive  it  without  entering 
into  the  inquiry  whether  it  was  affixed  upon  the 
payment  of  a  sufficient  penalty,  and  within 
proper  time,  although  it  is  proved  not  to  have 
been  stamped  when  executed.  Rcjc  v.  Preston, 
3  N.  &  M.  31  ;  5  B.  &  Ad.  1029. 

Where  limited  by  Statnte.]— But  with  refer- 
ence to  the  effect  of  the  deed,  the  court  will  in- 
quire into  the  time  it  was  stamped,  in  cases 
where  stamping  within  a  limited  period  is  re- 
quired by  statute.     lb. 

Before  and  after  1870 — Date  of  Ezecntion.] — 

A  deed  executed  before  the  commencement  of 
the  Stamp  Act,  1870,  and  at  the  time  of  execu- 
tion requiring  a  S5s.  stamp,  was  not  dated  nor 
stamped  until  afterwards  ;  so  that  on  its  face  it 
appeared  to  be  duly  stamped  w^ith  n  lOx.  stamp, 
under  ss.  4  and  78  : — Held,  that  evidence  of  the 
real  date  of  execution  was  admissible  ;  and 
that,  under  s.  17,  the  deed  could  not  be  given  in 
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evidence.     Clarke  v.  Roche,  3  Q.  B.  D.  170  ;  47 
L.  J.,  Q.  B.  147 ;  37  L.  T.  633  ;  26  W.  R.  112. 

Probate — ^When  Payable  under  preceding  Sta- 
tute.]—J.  died  on  the  2nd  of  August,  1879, 
ha\'ing  previously  made  her  last  will,  which  her 
executor  pi-oceeded  to  prove,  and  on  the  13th  of 
September,  1879,  paid  450?.,  being  the  amount 
of  duty  then  payable.  A  caveat  was  lodged  by 
the  next  of  kin,  and  it  was  not  until  the  13th  of 
April,  1880,  that  the  will  was  established.  In 
the  meantime  the  43  Vict.  c.  14,  was  passed, 
altering  and  increasing  the  duties  payable  upon 
probates  on  and  after  the  1st  of  April,  1880  : — 
Held,  that  the  probate  was  liable  to  the  in- 
creased duty  made  payable  by  the  43  Vict.  c.  14, 
8.  9.    Joy,  In  re,  Lalor  v.  Jones,  6  L.  R.,  Ir.  282. 

e.  Objeotlons  and  Proof. 

Beveral  Parties— Proof  on  One  making  Objec- 
tion.]— Where  an  agreement  between  several 
parties  is  offered  in  evidence,  and  it  is  objected 
to  on  the  ground  that  it  is  not  sufficiently 
stamped,  by  reason  of  the  omission  of  a  stamp, 
proof  of  that  lies  on  the  party  who  makes  the 
objection,  it  being  a  fact.  Waddington  v. 
FranrU,  5  Esp.  182. 

The  onus  of  shewing  that  an  instrument, 
otherwise  regular,  has  been  duly  stamped,  lies 
on  the  party  impeaching  it.  Doe  d  Pryer  v. 
Coombs  or  Combe,  3  Q.  B.  687  ;  3  G.  &  D.  193  ; 
11  L.  J.,  Q.  B.  36  ;  6  Jur.  930  ;  S,  JP.,  Wlhon  v. 
Smith,  12  M.  &  W.  401  ;  1  D.  &  L.  633  ;  13  L.  J., 
Ex.  113. 

The  burthen  of  proving  an  instrument  to  be 
unstamped  lies,  in  the  first  instance,  on  the 
party  who  objects  to  its  production  on  the 
ground  that  it  is  unstamped.  Marine  Invest- 
me7it  Company  v.  HarUide,  5  L.  R.,  H.  L.  624  ; 
42  L.  J.,  Ch.  173. 

Presumption.] — When  there  is  no  evidence  on 
either  side  it  will  be  presumed  to  have  been 
stamped.    lb, 

^  But  when  once,  satisfactory  evidence  has  been 
given  that  at  a  particular  time  the  instrument 
was  unstamped,  there  is  an  end  of  any  presump- 
tion of  law  in  favour  of  its  having  been 
stamped ;  the  onus  of  proof  is  shifted,  and  the 
party  who  relies  on  the  instrument  must  prove 
it  to  have  been  duly  stamped.    lb. 

Claim  for  Exemption.] — Where  an  agreement 
is  prima  facie  liable  to  stamp  duty,  it  is  for  the 
party  offering  it  to  bring  it  within  the  exemp- 
tion. ChaiUtr  v.  Bickinsmi,  2  D.,  N.  8.  838  ;  i5 
M.  &  G.  253  ;  6  Scott,  N.  R.  182  ;  12  L.  J.,  C.  P. 
147;  7  Jur.  89. 

Obliterated  Btamp.]— Where  a  deed  requiring 
an  ad  valorem  stamp  is  produced,  bearing  the 
appearance  of  having  haa  a  stamp  upon  it,  but 
the  nature  of  which,  by  reason  of  obliteration, 
cannot  be  ascertained,  it  is  for  the  party  object- 
ing to  the  deed  to  give  some  evidence  that  a 
proper  stamp  had  not  been  imposed,  otherwise 
a  presumption  may  be  made  that  the  deed  had 
been  duly  stamped.  Doe  d.  Fryer  v.  Coombes, 
or  Combe,  3  Q.  B.  687  j  3  G.  &  D.  193  ;  11  L.  J., 
Q.  B.  36  ;  6  Jur.  930. 

Objection  as  to  Kumber  of  Words.]— Where  it 
is  objected  that  an  agreement  is  inadmissible  in 
evidence  because  it  contains  more  than  1,080 


words,  the  counsel  making  the  objection  must 
1x5  prepared  with  a  witness  who  can  prove  that 
he  has  counted  the  words,  and  can  positively 
state  their  number.  Bowring  v.  Stevens,  2  C.  & 
P.  337. 

Agreement  to  waive  Objection.] — The  court 
cannot  sanction  an  agreement  between  the 
parties,  that  an  objection  for  want  of  a  proper 
stamp  shall  be  waived.  Owen  v.  Thomas,  3 
Mylne  &  K.  353. 

An  agreement,  that  if  it  should  become  neces- 
sary to  stamp  a  document,  and  pay  any  penalty 
for  doing  so,  one  of  the  parties  to  it  should  be  at 
liberty  to  charge  the  other  with  the  expense  of 
stamping  it,  is  an  evasion  of  the  stamp  act,  and 
will  not  be  enforced  by  a  court  of  equity  as  to 
the  penalty.    Abbott  v.  Stratton,  3  J.  &  lit.  603. 

An  agreement  which  has  not  been  duly 
stamped  cannot  be  admitted  in  evidence,  al- 
though an  application  is  made  by  both  sides  that 
the  agreement  should  be  admitted  without  being 
stamped,  as  it  would  amount  to  an  evasion  of  tlie 
stamp  laws.  Harris  v.  Chapman,  17  L.  T.  517. 
!  The  17  &  18  Vict.  c.  125,  s.  28,  which  enacts 
that  it  shaU  be  the  duty  of  the  officer  of  the  court 
to  call  the  attention  of  the  judge  to  any  omis- 
sion or  insufficiency  of  the  stamp  upon  any 
document  produced  in  evidence,  does  not  preclude 
a  party  to  the  suit,  or  his  counsel,  from  taJdng  the 
objection.    Austin  v.  Bunyard,  6  B.  &  S.  687. 

If  when  a  written  agreement  is  put  in,  the 
opposite  party  objects  that  it  contains  a  greater 
number  of  words  than  the  stamp  is  proper  for, 
and  calls  a  witness  who  has  counted  the  words 
in  the  counterpart,  that  is  reasonable  evidence 
that  it  does  contain  more  than  the  proper 
number  of  words,  and  the  judge  will  direct  the 
officer  of  the  court  to  count  the  words  in  the 
original.    Dudley  (^Lord)  v.  Uobins,  3  C.  &  P.  26. 

Objection  by  Associates.] —- Under  17  &  18 
Vict.  c.  125,  s.  28,  the  associate  can  make  only 
such  objections,  for  want  of  a  stamp,  as  the 
parties  might  have  made  if  the  statute  had  not 
passed.     Travers  v,  Harg reave,  4  F.  &  F.  1078. 

Question  as  to  whether  Original  was  Stamped 
is  for  the  Jury.] — On  the  trial  of  an  action  on  a 
policy  in  which  the  existence  of  the  policy  was 
in  Issue,  the  plain tifb,  pursuant  to  notice  to 
produce,  called  on  the  defendant  to  produce  the 
original  policy.  He  declined,  and  they  there- 
upon, with  a  view  of  proving  that  it  had  been 
duly  executed,  proceeded  to  put  in  a  document, 
purporting  to  be  a  copy  of  the  policy  which  they 
had  received  from  the  defendant's  broker.  The 
defendant  objected,  and  requested  the  judge  to 
hear  evidence  to  shew  that  no  original  policy 
was  or  ever  had  been  in  existence.  The  objection 
was  overruled,  and  the  alleged  copy  admitted. 
Later  in  the  cause  the  defendant  gave  evidence 
tending  to  prove  that  in  fact  there  had  never 
been  any  duly  stamped  policy,  or  indeed  any 
policy  at  all  executed,  and  the  judge  left  it  to 
the  jury  to  say  whether  there  had  or  had  not 
been  executed  a  duly  stamped  policy  by  the 
defendant.  The  jury  found  in  the  affirmative: — 
Held,  that  the  question  was  rightly  left  to  the 
jury,  inasmuch  as  if  the  judge  had  himself  de- 
cided it,  he  would  in  fact  have  decided  the  main 
issue  between  the  parties.  Stowe  v.  Qverner,  5 
L.  R.,  Ex.  155 ;  39  L.  J.,  Ex.  60 ;  22  L.  T.  29 ;  18 
W.  R.  466. 
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When  Point  Doubtfol.] — An  objection  that  a 
document  requires  a  stamp  will  not  be  given 
effect  to  if  the  point  is  doubtful.  Westlake  v. 
Adams,  I  F.kF.  183. 

Lease — ^At  Trial — When  to  be  taken.]— Where 
an  instrument  was  put  in  eyidence  as  an  agree- 
ment,  properly  stamped,  but  during  the  trial  it 
was  subsequently  relied  upon  as  a  lease  : — Held, 
that  the  objection  to  its  inadmissibility,  for  want 
of  a  proper  stamp,  ought  to  have  been  taken  at 
that  period  of  the  trial  when  it  was  first  tendered 
as  a  lease.  Doe  d.  PhUlip  v.  Benjamin,  2  W., 
W.  &  H.  96. 

An  objection  to  the  admissibility  of  a  docu- 
ment for  the  want  or  insufficiency  of  a  stamp 
must  be  taken  at  the  time  it  is  tendered  in 
evidence.  Jlobiwtan  v.  Vertton  {Lord'),  7  C.  B., 
N.  S.  235  ;  29  L.  J.,  C.  P.  310. 

f.  Beoiaion  as  to. 

Xotion  on.]— Semble,  that  s.  31  of  17  k  18 
Vict.  c.  126  has  deprived  the  courts  of  jurisdic- 
tion to  entertain  any  motion  upon  a  point  re- 
served on  the  stamp  laws.  Heiser  v.  Grout,  5 
H.  &  N.  35. 

Judge  at  Hiii  Prim.]— The  question  whether 
or  not  a  document  offered  in  evidence  requires 
to  be  or  is  sufficiently  stamped  is  to  be  decided 
by  the  judge  at  nisi  prius,  and  cannot  properly 
be  reserved  for  the  opinion  of  the  court.  Tatter- 
sail  V.  Ft-amley,  17  C.  B.  368  ;  S,  P..  Siordvt  v. 
KuezyHski,  17  C.  B.  251 ;  25  L.  J.,  C.  P.  2. 

Unless  he  decides  against  its  admissibility. 
Cory  V.  Daris,  U  C.  B.,  N.  S.  370  ;  S,  P.,  Shar- 
jdts  V.  Iti4*Tuird»,  2  H.  &  N.  57. 

Doenmenti — Pending  DeciBion.] — Documents 
which  require  to  be  stamped,  may  be  taken  as 
put  in  couditionally,  on  a  point  reserved  as  to 
their  sufficiency  or  necessity.  Webber  v.  Mow- 
bray, 2  P.  &  F.  310. 

Jurisdiction  to  order  Production  of  Document 
to  be  Stampede] — The  court  will  compel  the 
production,  by  a  defendant,  of  a  letter,  with  a 
view  to  its  being  stamped  as  an  agreement,  at 
the  expense  of  the  plaintiff  (such  letter  being  a 
part  of  an  alleged  agreement,  which  it  is  neces- 
sary for  the  plaintiff  to  prove  as  part  of  his  case), 
the  plaintiff  being  no  party  to  such  document, 
but  claiming  only  an  interest  in  it.  Hall  v. 
Bainbridge,  3  D.  &  L.  92  ;  14  L.  J.,  Q.  B.  289  ;  9 
Jur.  451. 

When  Exercised.] — B.  and  C.  entered 

into  partnership  by  an  unstamped  agreement, 
which  was  in  the  hands  of  S.  A.  sued  6.  and  C, 
as  partners,  for  goods  sold,  and  applied  to  S.  to 
take  or  send  the  agreement  to  the  stamp  office, 
that  A.  might  get  it  stamped.  S.  refused  to  do 
so,  and  a  judge  would  not  order  him  to  do  so 
as  he  held  the  agreement  for  B.  and  C,  and 
did  not  in  any  way  hold  it  for  A.  Dyke  v. 
Brewer,  2  C.  &  K.  828. 


IV.    COMMISSIONERS. 

1.  JUMSDICTION. 

One  Commissioner.]  —  One  commissioner  of 
taxes  has  no  power,  under  52  Geo.  3,  c.  93,  to 


receive  an  information  and  issue  a  summons  for 
non-payment  of  taxes.  Reg,  v.  Griffin,  9  Q.  B., 
155  ;  2  NewiSess.  Cas;  368. 

Se- Assessment — How  Enforced — Mandamus.] 

— Where  the  commissioners  of  taxes  refused  to 
re-assess  the  inhabitants  upon  a  default  made  by 
the  collector,  unless  they  were  indemnified,  being 
doubtful  of  their  authority  so  to  do ;  the  court, 
being  of  the  opinion  that  they  were  bound  to  do 
so,  granted  an  order  in  the  nature  of  a  mandamus. 
Wootto7i,  hi  re,  6  Price,  103. 

If  the  acting  commissioners  of  taxes  refuse 
(unless  indemnified)  to  proceed  to  make  a  re- 
assessment on  a  parish,  to  which  the  deficiency 
applies,  where  an  insuper  has  been  set  on  the 
parish,  whose  collector  is  a  defaulter,  the  court 
will  order  them  to  do  so  by  rule  to  shew  cause, 
in  the  nature  of  a  mandamus  ;  and  will  also 
order  a  service  on  their  clerk  to  be  deemed  good 
service :  the  crown  is  not  limited  to  any  time 
within  which  to  make  such  an  application.    lb. 

The  mode  of  enforcing  a  re-assessment  of  the 
amount  of  a  deficiency  in  the  collection  of  the 
assessed  taxes  is  by  distringas,  under  43  Geo.  3, 
c.  99,  s.  47,  against  the  collectors,  on  motion  by 
the  attorney-general  on  the  part  of  the  commis- 
sioners for  affairs  of  taxes.    Anon.,  12  Price,  153. 

Commissioners  of  Land  Tax.] — See  eases  ante, 
col.  620. 

2.  Clerk  to. 

Election  of — Mandamus.] — Before  17  &  18 
Vict.  c.  85,  if  the  clerk  of  the  commissioners  of 
land  tax  was  improperly  elected  under  43  Geo.  3, 
c.  99,  a  mandamus  would  lie  to  them  to  admit 
the  person  who  had  the  majority  of  legal  votes. 
Rex  V.  Thatcher,  1  D.  &  R.  426. 


3.   COLLECTOBS  OP  TAXES. 

Appointment  of.] — The  insertion  of  the  name 
of  a  person  as  collector  of  the  assessed  taxes  in 
the  warrants  of  the  commissioners,  is  not  a  suffi- 
cient appointment  to  that  office.  Rer  v.  Radley, 
Forrest,  150. 

The  Land  Tax  Acts  require  the  assessors  and 
collectors  to  be  inhabitants  of  the  respective 
parishes,  &c.,  for  which  they  are  to  act : — Held, 
that  the  acts  of  a  person  duly  appointed  as  as- 
sessor and  collector  were  valid,  although  he  was 
not  duly  qualified  by  inhabitancy.  Waterloo 
Bridge  Company  v.  CvU,  1  El.  &  El.  213 ;  28 
L.  J.,  Q.  B.  70  ;  5  Jur.,  N.  S.  464. 

Default  of  One — Ee- Assessment.] — If  there  are 
two  collectors  of  taxes  appointed  under  43  Geo.  3, 
c.  99,  s.  13,  for  a  single  parish,  by  the  commis- 
sioners, one  for  one  division  of  the  parish  called 
the  upper  parish,  and  one  for  another  called  the 
lower  parish,  and  they  accordingly  collect  the 
taxes  separately  from  the  several  inhabitants  of 
their  respective  divisions  ;  in  case  of  a  deficiency 
in  the  amount  of  the  taxes  coHected  through  the 
misconduct  of  either,  the  whole  parish  must  be 
re-assessed,  and  not  the  particular  district,  the 
collector  of  which  has  misapplied  the  money, 
and  from  the  collection  of  whose  taxes  the  de- 
ficiency arises,  although  the  taxes  of  the  other 
division  have  been  collected  and  paid  over  to 
the  receiver-general.  lie nl lam,  Ex  parte,  7 
Price,  694. 
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If  a  collector  of  assessed  taxes  does  not  pay 
over  all  sums  collected  by  him,  the  parish  is  an- 
swerable to  the  crown  for  the  deficiency.  Jiex 
V.  St.  George' a  J  Ha7iover-square^  3  Anst.  920. 


Liability  of  Others. ]— A  joint  collector  is 


liable  for  any  deficiency  in  the  collection  for  a 
year,  in  the  amount  received  by  his  coadjutor, 
although  he  has  not  himself  collected  during  the 
time,  and  although  his  appointment  may  not 
have  been  quite  formal,  if  he  has  in  any  manner 
acknowledged  his  appointment,  or  acted  or  re- 
ceived a  share  of  the  poundage  at  any  time. 
Bromley^  In  7'e,  5  Price,  5. 


Imprisonment.] — A  collector  in  custody 


under  an  extent  is  not  entitled  to  be  discharged, 
although  his  deficiency  has  l)een  made  good  to 
the  crown  by  a  re-assessment  upon  the  parish. 
Jtex  v.  Bennett,  Wightw.  1. 

Committal.] — The  income-tax  commissioners 
have  no  power  to  commit  a  defaulting  collector 
of  income-tax  in  the  county  of  Middlesex  to 
Newgate  ;  the  commitment  should  be  made  to 
Whitecross-street  prison.  Masters,  In  re^  33 
L.  J.,  Q.  B.  146  ;  9  L.  T.  733. 

Where  a  warrant  for  the  apprehension  of  a  de- 
faulter, under  3  Geo.  4,  c.  88,  s.  3,  was  issued  by 
commissionei-s  of  taxes  of  the  Cambridge  district, 
and  it  was  backed  by  justices  of  Lancashire  and 
Gloucestershire,  and  on  a  i*etum  to  a  habeas 
corpus  it  appeared  that  he  was  in  custody  on  the 
warrant  in  Cambridge  gaol,  the  court  refused  to 
discharge  him,  on  a  suggestion  that  he  had  been 
apprehended  at  Cheltenham,  being  clearly  in 
legal  custody  at  Cambridge.  Sharpc,  Ex  parte, 
9  D.  P.  C.  513. 

Exacting  Dnty  not  Charged  in  AsseiBment.] 
— ^A  collector  exacting  a  duty,  in  respect  of  which 
there  had  been  no  charge  at  all  in  the  assessment 
upon  the  pei-son  from  whom  the  payment  was 
exacted,  is  not  liable  to  the  penalties  under 
43  Geo.  3,  c.  99,  s.  12.  Lister  v.  Priestley, 
Wightw.  67,  405. 

Collection  without  Warrant  —  Liability  of 
SuretioB.] — A  duplicate  of  the  assessment  of 
duties  under  Schedule  A  of  5  &  6  Vict.  c.  35, 
made  on  persons  in  M.  for  three  years  ending 
April,  1847,  had  been  delivered  to  L.  by  the 
commissioners  of  income-tax,  together  with  a 
warrant  for  collecting  the  same ;  but  no  such 
duplicate  of  assessments  under  Schedule  D,  nor 
warrant  for  collecting  had  been  delivered  to  him. 
On  the  14th  October,  1846,  he  died,  having 
received  previously  some  of  the  duties,  under 
Schedules  A  and  D,  for  the  year  ending  April, 
1847,  for  which  he  had  given  the  usual  receipt 
as  collector : — Held,  that  his  sureties  were  not 
liable  in  respect  of  the  duties  received  under 
Schedule  D,  as,  for  want  of  the  duplicate  and 
warrant,  L.  had  not  at  the  time  authority  to  re- 
ceive the  same.  Kejjj)  v.  Wiggett,  10  C.  B.  35  ; 
14  Jur.  1137. 

See  PBINCIPAL  and  SURETY. 

4.  JUBISDICTION  OP  COUBT  IN  ReVENUB 

Mattebs. 
of  Bevenne  Matteri.]— The  court  is 


always  sitting  to  hear  revenue  matters.    Iteg.  v. 
Morse,  6  D.  &  L.  224  ;  3  Ex.  223. 

The  equity  jurisdiction  of  the  Exchequer,  as  a 
court  of  revenue,  is  not  taken  away  by  5  Vict, 
c.  5.  Att.'Gen.  v.  Hailing,  15  M.  k  W.  687  ;  16 
L.  J.,  Ex.  303. 

Power  of  Court  to  order  Setnm  of  Stamp^ 
Dnty  paid  on  filing  of  Besolntions — ^Sef^al  of 
Registration.] — When  the  registration  of  liqui- 
dation resolutions  is  refused,  the  court  has  no 
power  to  order  repayment  of  the  ad  valorem 
duty  paid  on  the  presentation  of  the  resolutions 
for  registration.  The  only  mode  of  obtaining  a 
return  of  the  duty  is  by  a  memorial  to  the  Com- 
missioners of  Inland  Kevenue.  Izard,  Ex  parte, 
Moir,  In  re,  20  Ch.  D.  703  ;  51  L.  J.,  Ch.  939  ;. 
47  L.  T.  212  ;  30  W.  R.  861— C.  A. 

■ 

Eemoval  of  Proceedings.] — The  court  has  juris- 
diction to  remove  at  any  stage  of  the  proceedings- 
an  action  commenced  in  another  court  against  a 
revenue  officer,  for  an  act  done  in  the  execution 
of  his  duty.  Att.'Gen-,  v.  Kingston,  1  D.,  N.  S, 
358  ;  8  M.  &  AV.  163. 

Where  actions,  brought  against  revenue  officers 
for  acts  done  by  them  in  discharge  of  their  duty, 
are  removed  into  the  Exchequer,  they  are  like 
other  causes  on  the  plea  side  of  the  court,  and 
the  proceedings  are  not  conducted  in  the  office 
of  the  Queen's  remembrancer.  Smith  v.  Cameron, 
9  Jur.  405. 

A  vessel,  having  a  quantity  of  firearms  on 
board,  was  seized  by  the  officers  of  the  Board  of 
Customs,  and,  after  being  detained  some  time, 
was  delivered  up  unconditionally  to  the  owners. 
An  action  having  been  commenced  in  the  Com- 
mon Pleas  for  such  seizure  and  detention,  the 
Exchequer  made  a  rule  absolute  in  the  first  in- 
stance, on  motion  of  the  attorney-general,  and 
upon  his  statement,  without  affidavit,  for  the 
removal  of  the  cause  into  that  court,  on  the 
ground  that  the  revenue  of  the  crown  might  be 
affected.  Adams  v.  Freemantle,  3  Ex.  453  ;  6 
D.  &  L.  10 ;  17  L.  J.,  Ex.  312. 

The  prerogative  of  the  crown  to  remove  into 
the  Court  of  Exchequer  a  cause  in  another  court 
touching  the  crown  revenue  is  not  affected  by 
the  County  Courts  Act  (9  &  10  Vict.  c.  95),  s.  50. 
Mountjoy  or  Mont  joy  v.  Wood,  1  H.  &  N.  58  ;  2 
Jur.,  N.  S.  452. 

When  a  cause  is  removed  by  virtue  of  this  pre- 
rogative, it  is  in  the  same  stage  in  the  Exchequer 
as  it  was  in  the  other  court.    lb. 

Affidavit  in  Snpport  of.] — An  affidavit 

in  support  of  an  application  for  the  removal  of 
proceedings  from  one  court  to  another  is  properly 
entitled,  "The  Attorney-General,  informant,  r, 
A.,  defendant,"  if  some  proceedings  have  been 
commenced,  though  the  information  has  not  been 
filed.    Att."  Gen,  v.  Kingston,  snpra. 


5.  Pboceedinos. 

Informations.]^By  8  &  9  Vict.  c.  87,  s.  82,  all 
penalties  imposea  by  any  act  relating  to  the  cus- 
toms may  be  sued  for,  prosecuted  and  recovered 
by  action,  or  by  information  before  two  justices 
of  the  peace.  By  s.  83,  upon  the  exhibiting  any 
information  before  any  justice  for  any  offence 
against  any  act  relating  to  the  customs,  such 
justice  is  required  to  issue  a  summons  for  the 
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appearance  of  the  party  before  two  justices  of 
the  peace  :— Held,  tnat  s.  82  referred  only  to  the 
hearing  of  the  information ;  and  that  by  s.  83, 
the  information  might  be  exhibited  before  one 
justice.  Ji^?g.  v.  Ilarwich  (Jutticei),  3  New 
Se8s.  Cas.  368  ;  13  Q.  B.  237 ;  18  L.  J.,  M.  C. 
106;  13Jur.  259. 

Form  of.] — It  is  no  objection  to  an  in- 
formation for  penalties  under  the  revenue  laws, 
that  aereral  offences  are  charged  against  several 
defendants,  some  in  one  count  and  some  in 
another,  nor  that  some  of  the  defendants  jointly 
charged  are  acquitted  and  some  found  guilty,  and 
judgment  for  the  whole  amount  of*  penalties  and 
costs  given  only  on  one  count  against  each,  who 
was  convicted  upon  it.  Ruck  v.  Att.-Oen.  (-/» 
error^,  3  H.  &  N.  208  ;  27  L.  J.,  Ex.  313  ;  4  Jur., 
X.  S.  167— Ex.  Ch. 

Misjoinder  of  counts  and  of  offences,  in  an  in- 
formation for  penalties,  is  only  the  subject  of  an 
application  at  the  trial  to  have  the  defendants 
tried  separately.    lb. 

In  informations  for  acts  done  contrary  to  16  & 
17  Vict,  c  107  (the  Customs  Consolidation  Act), 
counts  following  literally  the  forms  given  in 
Schedule  B  are  good.  Att.-Gen,  v.  Ilenletj, 
8  Ir.  C.  L.  R.  267. 

These  forms  are  applicable  in  proceedings  be- 
fore all  courts  having  jurisdiction,  as  well  as  in 
proceedings  before  justices.    lb, 

Bibet  of  Statute  of  Limitations.]— The  3  &  4 
Will.  4,  c.  53,  s.  120,  enacted  that  all  suits,  in- 
dictments or  informations  exhibited  for  any 
offence  against  that  or  any  other  act  relating 
to  the  customs  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  shall  be  brought  within 
three  years  after  the  date  of  the  commission  of 
the  offence : — Held,  that  this  was  confined  to 
indictments  to  be  brought,  under  ss.  75  and  112, 
in  the  name  of  the  attorney-general,  in  one  of 
the  courts  of  record  at  Westminster,  and  did  not 
apply  to  an  indictment  preferred  at  the  assizes 
for  a  conspiracy  to  defraud  the  Queen  of  certain 
duties,  which  was  an  offence  at  common  law. 
Reg,  V.  ThompM<>n,  16  Q.  B.  832  ;  20  L.  J.,  M.  C. 
183  ;  15  Jur.  654. 

Aotioni  for  FexLalties.! — The  enactment  in  44 
Geo.  3,  c.  98,  s.  10  (prohioiting  the  bringing  of 
actions  for  penalties  '*  incurred  by  virtue  of  that 
or  any  other  act  relating  to  the  stamp  duties," 
unless  prosecuted  in  the  name  of  the  attorney- 
gencralf  or  of  the  solicitor  of  stamps),  applies 
only  to  cases  in  which  the  subject-matter  oi  the 
action  relates  to  the  stamp  duties,  and  not  there- 
fore to  an  action  on  38  ueo.  3,  c.  78,  ss.  7  &  10, 
for  publishing  a  newspaper  without  having  de- 
livered a  proper  affidavit  at  the  Stamp  Office, 
and  without  stating  in  such  paper  the  true  names 
and  additions  of  the  printer  and  publisher. 
Smith  V.  Oillett  or  Gilbert,  4  N.  &  M.  225 ; 
2  A.  &  E.  361. 

Potltion — Qneitioii  of  Bevenne  taken  by  Con- 
tent.]— ^A  testator  bequeathed  a  legacy  to  C. 
*'for  her  absolute  use  and  benefit,  except  as 
hereinafter  limited,"  and  directed  the  same,  with 
other  legacies  to  females,  to  be  invested,  and  the 
interest  to  be  for  the  legatees'  separate  use  ;  and 
in  case  any  of  the  legatees  should  become  l)ank- 
rupt,  or  assign  the  interest  bequeathed  to  her. 


the  same  was  to  fall  into  his  residuary  estate, 
"  except  in  respect  of  C,  whose  legacy  is  to  go 
to  her  children,  according  to  her  appointment, 
and  in  default  to  them  absolutely."  By  C.'s 
marriage  settlement  her  husband  had  covenanted 
to  settle  all  after-acquired  property  of  his  wife. 
C.  died  without  having  become  bankrupt  or 
assigned  her  interest  in  the  legacy,  and  having, 
by  will,  appointed  the  same  to  her  children 
equally.  The  Commissioners  of  Inland  Revenue 
thereupon  insisted  that  C.'s  share  did  not 
go  to  her  children  directly  under  the  will,  but 
that  her  husband  must  take  out  administra- 
tion to  her  estate,  in  order  to  obtain  possession 
of  it.  By  consent  the  question  was  raised  upon 
a  petition  for  the  opinion  of  the  court  under  22 
&  23  Vict.  c.  35,  s.  30  :— Held,  that  by  consent 
the  question,  although  between  the  crown  and  a 
subject,  might  be  decided  on  this  petition  ;  and 
that  under  the  will  the  legacy  upon  C.'s  death 
went  directly  to  her  children.  Ware,  In  re,  41 
L.  J.,  Ch.  121  ;  25  L.  T.  737  ;  20  W.  R.  142. 

Sight  of  Beginning.] — On  an  executor,  who 
has  been  summoned  by  writ  under  the  Succession 
Duty  Act  (16  &  17  Vict.  c.  51),  ss.  47, 48,  to  deliver 
accounts  and  pay  duty,  or  shew  cause  to  the  con- 
trary, appearing  to  shew  cause,  the  crown  has 
the  right  to  begin.  Greenwood,  In  re,  39  L.  J., 
Ex.  30  ;  4  L.  R.,  Ex.  327  ;  21  L.  T.  25  ;  17  W.  R. 
861. 


Special  Case  stated  by  Commissioners.] — 


In  a  special  case,  stated  for  the  opinion  of  the 
Exchequer  by  the  commissioners  for  the  purpose 
of  deciding  a  question  as  to  the  proper  stamp 
duty  to  be  paid  upon  a  conveyance  : — Held,  that 
the  counsel  for  the  appellant  was  entitled  to 
begin.  C1iando»  QMarfjvis)  v.  Commissioners  of 
Inland  Revenue,  6  Ex.  464  ;  20  L.  J.,  Ex.  269. 


Bight  of  Beply.]— And  the  counsel  has  the 


general  right  to  reply  ;  and  per  Pollock,  C.  B.,  in 
the  Exchequer,  the  crown  has  the  right  to  general 
reply  in  all  cases, where  the  crown  has  an  in- 
terest,   lb. 


On  Appeal.] — On  an  appeal  against  the 


decision  of  the  commissioners,  the  appellant,  on 
the  argument  of  the  case,  is  entitled  to  begin. 
MichlethwaUe,  In  re,  11  Ex.  452  ;  25  L.  J.,  Ex. 
19. 

Number  of  Counsel.] — When  a  writ  of  sum- 
mons against  executors,  calling  upon  them  to 
piy  legacy  duty  to  the  crown,  has  been  turned 
mto  a  special  case,  on  the  argument,  the  court 
will  only  hear  one  counsel  on  each  side.  Hastie, 
In  re,  18  W.  R.  72. 

Evidence — Examiners  to  take.]— The  equity 
jurisdiction  of  the  Court  of  Exchequer  in  matters 
of  revenue  still  exists,  notwithstanding  5  Vict, 
c.  5  ;  and  the  court,  on  an  application  on  behalf 
of  the  attorney-general,  appointed  clerk  ex- 
aminers to  take  evidence  in  a  revenue  suit  in- 
stituted on  the  equity  side,  although  the  office  of 
clerk  examiner  was  in  terms  abolished  by  s.  15. 
Att,'Gen,  v.  Ikam,  5  L.  T.  760. 


By  Affidavit  or  Orally— Discretion  of  Court 


below.] — ^An  information  was  filed  on  the  equity 
side  of  the  Exchequer  Division  to  recover  passen< 
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ger  duty  from  a  railway  company,  the  question  in 
dispute  being  whether  certain  trains  run  by  the 
company  were  cheap  trains  within  the  meaning 
of  the  act  exempting  from  passenger  duty  the 
fares  for  the  conveyance  of  passengers  at  fares 
not  exceeding  one  penny  per  mile  by  cheap  trains. 
The  company  applied  to  have  the  evidence  taken 
orally :— Held,  that  the  evidence  ought  to  be 
orally,  as  it  was  desirable  that  in  such  a  case 
the  court  should  be  able  to  obtain  immediate  in- 
formation and  explanations  by  putting  questions 
to  the  witnesses.  Att.-Gen,  v.  Metrojwl itan 
Bailway  Compamj,  5  Ex.  D.  218  ;  42  L.  T. 
342  ;  28  W.  R.  376— C.  A.  Reversing  42  L.  T. 
93. 

Witness — Qneitions  as  to  the  Informer.] 

—•The  rule  of  public  policy,  which  prevents  a 
witness  being  asked  such  questions  as  will  dis- 
close the  informer,  if  he  is  a  third  person,  applies 
equally  to  questions  which  will  disclose  whether 
or  not  the  witness  himself  was  the  informer. 
Att.-Gen,  v.  Briantj  15  M.  k  W.  169  ;  15  L.  J., 
Ex.  265. 

Therefore,  in  an  information  by  the  attorney- 
general  for  a  breach  of  the  revenue  laws,  the 
court  decided  that  a  witness  for  the  crown  could 
not  be  asked  this  question, "  Did  you  give  the 
information  ? "    lb, 

Defendant  as  a  Witness  for  Hunsell] — 

On  the  trial  of  an  information  by  the  attorney- 
general,  for  the  recovery  of  penalties  for  smug- 
gling under  8  &  9  Vict.  c.  87,  the  defendant  was 
tendered  as  a  witness  on  his  own  behalf  and 
rejected :— Pollock,  C.  B.,  and  Parke,  B.,  held, 
that  he  was  not  rendered  a  competent  witness 
by  14  &  16  Vict.  c.  99,  and  therefore,  that  he 
was  properly  rejected  on  the  ground  that  the 
proceedings  by  the  attorney-general  to  recover 
penalties  by  an  information  filed  by  him  on 
behalf  of  the  crown  are  criminal  proceedings. 
Piatt,  B.,  and  Martin,  B.,  contri.  Att.-Gen,  v. 
Radloff,  10  Ex.  84  ;  23  L.  J.,  Ex.  240 ;  18  Jur. 
555. 

On  the  trial  of  an  information  for  penalties 
incurred  under  5  &  6  Vict.  c.  35,  and  16  &  17 
Vict.  c.  34,  against  an  annuitant  for  refusing  to 
allow  the  tenants  of  the  premises,  on  which  the 
annuity  was  charged,  the  property-tax,  to  be 
deducted  out  of  the  rents,  he  cannot  be  called  as 
a  witness.    Reg.  v.  Sheila  1  F.  &  F.  204. 

Impressed  Stamp.]— Under  13  &  14  Vict.  c.  97, 
s.  14,  the  commissioners,  by  impressing  the  stamp 
therein  provided,  adjudicate  that  the  proper  stamp 
duty  has  been  paid.  Morgan  v.  Pike,  14  C.  B. 
473  ;  23  L.  J.,  C.  P.  64. 

Conviction  for  Offence  against  Police  Begnla- 
tion— SufBciency  of.]— By  4  &  6  Will.  4,  c.  85, 
8.  2,  every  person  applying  for  a  licence  to  sell 
beer  or  cider  by  retail,  to  be  drunk  on  the  pre- 
mises, must  annually  deposit  with  the  excise  a 
certificate  of  good  character,  sigAed  by  six  house- 
holders. By  s.  8,  a  penalty  is  imposed  upon 
summary  conviction  on  any  person  who  shall  in 
such  certificate  certify  any  matter  as  true,  know- 
ing the  same  to  be  false.  Other  sections  imiwsc 
a  duty  on  excise  licences  for  selling  beer,  &c., 
and  i-elate  to  the  revenue  of  the  excise.  By 
11  &  12  Vict.  c.  43,  s.  17,  summary  convictions 
may  be  drawn  upon  a  short  form  given  in  the 


schedule.  But,  by  s.  35,  nothing  in  the  act  shall 
extend  to  any  proceedings  under  or  by  virtue  of 
any  of  the  statutes  re&iting  to  her  Majesty's 
revenue  of  excise.  Upon  a  rule  to  quash  a  con- 
viction, under  4  &  5  Will.  4,  c.  85,  s.  8,  for  an 
offence  against  s.  2,  which  was  drawn  up  in  the 
form  given  in  the  schedule,  as  authorized  by 
11  &  12  Vict.  c.  43,  s.  17  :— Held,  that  the  con- 
viction, which  was  for  an  offence  against  a 
police  regulation,  in  s.  2,  was  sufficient,  although 
there  were  in  the  statute  other  sections  relating 
to  the  revenue  of  excise.  Reg.  v.  BaJtewell,,  7 
El.  &  Bl.  848  ;  26  L.  J.,  M.  C.  150  ;  3  Jur.,  N.  S. 
1003. 

Distress — Legality  of] — One  warrant  of  dis- 
tress for  the  amount  of  several  duties  imposed  by 
different  acts  of  parliament,  each  giving  a  power 
of  distress,  is  legal.  Patchett  v.  Bancrofts  7  T.  R. 
367. 

The  judgment  of  the  commissioners  of  land 
tax  on  appeal  is  conclusive  in  trespass,  brought 
against  the  officer  for  levying  under  a  warrant  of 
distress.    lb. 

A  collector  of  taxes  cannot,  under  a  warrant  of 
the  commissioners,  break  open  the  outer  door  of 
a  house,  for  the  purpose  of  taking  a  distress  for 
land  tax,  under  38  Geo.  3,  c.  5,  s.  17,  without  the 
presence  of  a  constable.  Fom  v.  Raeirw^  4  M.  & 
W.419;7D.P.C.53;;iH.&H.403;8C.&P.699. 

The  necessity  of  such  presence  is  not  confined 
to  the  breaking  open  of  a  box  or  a  chest  within  the 
house.    lb. 

A  vicar,  who  was  also  farmer  of  the  rectorial 
tithes,  was  assessed  to  the  land  tax  in  one  gross 
sum  for  the  roctorial  and  vicarial  tithes :  he  paid 
the  assessment  on  the  vicarial  tithes,  but  re- 
fused to  pay  on  the  rectorial  tithes,  the  land  tax 
on  them  having  been  redeemed ;  the  collector 
therefore  distrained  under  the  general  warrant 
of  distress  given  by  38  Geo.  3,  c.  5,  s,  17.  The 
vicar  did  not  appeal  under  that  statute,  but 
brought  trespass  : — Held,  that  the  action  lay,  and 
that  he  was  not  bound  to  appeal.  Charleton  v. 
Alumy,  3  P.  &  D.  618 ;  11  A.  &  E.  993  ;  9  L.  J., 
Q.  B.  237. 

The  distress  being  made  for  an  assessment 
alleged  to  be  due  on  a  past  half-year : — Held, 
that  the  collector  could  not  justify  under  a  dis- 
tress for  the  current  half-year,  no  demand  having 
been  made  for  the  sum  due  for  the  latter  period. 
lb. 

Under  38  Geo.  3,  c.  5,  ss.  2, 12,  land  tax  for  the 
quarter  ending  25th  May  is  due,  and  may  be 
demanded,  and  upon  default  in  payment  dis- 
t  mined  for,  at  any  period  during  that  quarter. 
Under  38  Geo.  3,  c.  6,  ss.  9,  17,  and  43  Geo.  3,  c 
99,  s.  33,  where  payment  of  land  or  assessed  taxes 
is  demanded  upon  the  premises,  in  the  absence  of 
the  owner,  mere  non-payment,  without  notice  of 
the  demand,  is  not  a  neglect  or  refusal  to  pay,  to 
justify  an  immediate  distress ;  a  reasonable  inter- 
val must  be  allowed  between  the  demand  and 
the  seizure.  Gibbs  v.  Stead,  2  M.  &  R.  457 ;  8  B. 
&  C.  528. 

A  rate  of  one-tenth  of  a  penny  in  the  pound  on 
the  rateable  property  in  a  parish  was  sufficient  to 
raise  the  quota  which  the  parish  was  liable  to 
contribute  to  the  land  tax ;  but  in  order  to  avoid 
the  difficulty  and  inconvenience  of  collecting 
such  small  sums  as  would  under  that  rate  have 
to  be  collected,  amounting  in  many  cases  to  no 
more  or  even  le&s  than  a  penny,  the  assessors 
assessed  the  parish  at  the  rate  of  one  penny  in  the 
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pound,  thereby  realizing  an  amount  which,  after 
dedacting  the  quota  payable  by  the  parish  to  the 
tax,  left  a  large  surplus ;  and  it  was  the  inten- 
tion of  the   commissioners  that  such   surplus 
should  be  collected  yearly  for  four  years,  and  be 
applied  at  the  end  of  each  year,  under  24  &  25 
Vict.  c.  91,  so  as  in  four  years'  time  wholly  to 
extinguish  the  land  tax  chargeable  on  the  parish. 
Dae  notice  of  a  meeting  of  commissioners  to  hear 
appeals  from  persons  aggrieved  was  given,  but 
no  ratepayer  appealed.    Upon  the  plaintiff  re- 
fusing to  pay  the   penny  rate  assessed  on  a 
leasehold  house  belonging  to  and  occupied  by 
him,  the  collector,  acting  under  a  warrant  of 
distress  signed  by  the  defendant  and  another 
conmiissioner,  seized  a  piece  of  furniture  of  the 
plaintiffs   on    the    premises ;    whereupon   the 
plaintiff  brought  an  action  in  the  county  court 
against  the  defendant  for  an  illegal  distress,  in 
which  judgment  was  given,  with  damages,  in 
the  plaintiff's  favour ;  and  on  appeal  by  the 
defendant,  it  was  held  that,  the  distress  warrant 
and  proceedings  thereunder  being  perfectly  re- 
gular, the  case  came  within  and  was  concluded 
by  Patchett  v.  Bancroft  (7  T.  R.  367),  and  that 
the  plaintiff  could  not  go  behind  the  warrant 
which  justified  the  persons  executing  it ;  and 
that,    the  quota   being   established,    the   rate 
assessed,  not  being  appealed  against,  must  be 
considered  as  the  rate  payable  under  the  judg- 
ment of  the  commissioners,  and  the  plaintiff,  if 
objecting  to  the  amount,  should  have  appealed  to 
them  under  the  provisions  of  38  Geo.  3,  c.  5,  by 
which  their  decision  was  made  final  and  con- 
clusive.     Simpkin  v.  RoMnson,  45  L.  T.  221. 
But  see  ChurUton  v.  Alway,  tupra, 

A  collector  of  the  house  and  window  tax 
under  43  Geo.  3,  c.  161,  might  distrain,  for  arrears 
of  those  taxes,  the  goods  of  a  third  person  found 
on  the  premises  charged,  though  the  goods  were 
only  borrowed,  and  the  person  in  arrear  had 
other  goods  of  his  own  on  tne  premises,  sufficient 
to  satisfy  the  arrears.  Juitan  v.  Dixmi,  1  M.  &  S. 
601. 

Capiai — ^Before  Information.] — A  defendant 
arrested  by  a  capias  under  3  &  4  Will.  4,  c.  53, 
B.  95,  for  an  offence  against  the  Customs  Act,  is 
not  entitled  to  be  discharged  out  of  custody  on 
the  ground  that  no  information  was  filed  before 
issuing  the  capias.  Att.'Gen,  v.  Reilly,  12  M. 
&  W.  217  ;  1  D.  &  L.  399  ;  13  L.  J.,  Ex.  82. 

Appeal — ^Notice  of,] — An  information  under  7 
&  8  Geo.  4,  c.  63,  contained  four  counts.  The 
justices  convicted  on  the  fourth  and  acquitted  on 
the  others.  The  defendant  gave  notice  of  appeal 
from  the  j  udgment  to  the  sessions ;  but  the  omcer 
on  the  part  of  the  crown  gave  no  notice  of 
appeal  against  the  judgment  of  acquittal  on  the 
first  three  counts  : — Held,  that  the  defendant's 
notice  of  appeal  was  limited  to  the  judgment  of 
the  convicting  justices  on  the  fourth  count ;  and 
that  if,  on  the  hearing,  the  court  of  appeal  was 
of  opinion  that  the  count  was  not  sustained  by 
the  evidence  adduced,  but  that  the  second  count 
was,  the  judgment  must  be  altogether  for  the 
defendant.  Reg,  v.  Gamhell,  16  M.  &  W.  384  ; 
2  New  Sess.  Gas.  687  ;  16  L.  J.,  M.  C.  149. 

Where  an  officer  of  excise,  by  whom  an  infor- 
mation of  penalties  is  exhibited,  is  absent  at  the 
time  of  the  hearing,  and  there  is  an  appeal 
against  the  judgment,  on  the  part  of  the  crown, 
to  the  sessions,  under  7  &  8  Geo.  4,  c.  53,  s.  82,  the 


notices  of  appeal  required  by  s.  83  may,  by  virtue 
of  4  &  5  Will.  4,  c.  51,  ss.  22  and  23,  be  given  and 
signed  by  an  officer  of  excise  who  is  present,  con- 
ducting the  proceedings.  Reg,  v.  Woodrow,  15 
M.  &  W.  404  ;  2  New  Sess.  Gas.  346  ;  16  L.  J., 
M.  C.  122. 

The  20  &  21  Vict.  c.  43,  which  gives  an  appeal 
against  an  order  of  justices,  binds  the  crown. 
Moore  v.  Smith,  28  L.  J.,  M.  C.  126  ;  5  Jur.,  N.  S. 
892. 

When  an  adjudication  by  justices  on  an  in- 
formation under  the  Excise  Act  (7  &  8  Geo.  4, 
c.  53),  is  appealed  against,  notice  of  appeal 
must  be  served  on  the  justices : — Held,  that 
service  in  court  upon  the  clerk  to  the  justices, 
in  their  presence,  was  good  service.  Reg,  v. 
Eaves,  5  L.  R.,  Ex.  75  ;  39  L.  J.,  M.  C.  70  ;  21 
L.  T.  829. 

Notice  of  hearing  of  the  appeal  is  also  1^  4  Vict, 
c.  20,  s.  30,  required  to  be  served  on  the  respondent 
at  his  place  of  abode  : — Held,  that  such  notice 
must  be  served  on  the  person  laying  the  informa- 
tion, and  that  service  at  the  office  of  excise  was 
insuJBBcicnt,  although  by  7  &  8  Geo.  4,  c.  53,  s.  61, 
no  information  can  be  exhibited  under  the  act 
except  by  the  order  of  the  commissioners  of 
excise.    Ih, 

Certiorari.] — It  appeared,  on  affidavit,  that 
the  court  of  appeal,  constituted  by  7  &  8 
Geo.  4,  c.  53,  s.  82,  suspended  its  judgment,  and 
stated  a  special  case  for  the  opinion  of  the  Court 
of  Exchequer,  under  s.  84  : — Held,  that  no  cer- 
tiorari was  requisite  to  enable  that  court  to  give 
its  direction  on  the  special  case.  Reg,  v.  Gam- 
hell,  16  M.  &  W.  354  ;  2  New  Sess.  Cas.  687  ;  16 
L.  J.,  M.  C.  149. 

A  licence  for  the  sale  of  beer,  granted  by  an 
officer  of  excise  without  the  prixiuction  of  a 
certificate  from  the  overseer,  required  by  3  &  4 
Vict,  c  61,  s.  2,  is  not  a  judicial  act  removable 
by  certiorari.  Reg.  v.  Salford  (^Overseers),  18 
Q.  B.  687  ;  21  L.  J.,  M.  C.  223  ;  16  Jur.  907. 

Costs  following  the  Event.]  —  In  revenue 
cases  costs  follow  the  event,  unless  otherwise 
ordered.  Att,'Gen.  v.  Blucher  de  WahUtatt 
(^Countess),  3  H.  &  C.  390. 


Quarter  Sessions — Against  the  Crown.] 


— ^An  officer  of  excise  having,  on  behalf  of  the 
Queen,  sued  before  two  justices  for  a  penalty 
imposed  by  one  of  the  excise  acts,  and  the  infor- 
mation being  dismissed,  appealed  on  behalf  of 
the  Queen  to  the  quarter  sessions,  where  the 
sessions  made  an  order  by  which  his  appeal  was 
dismissed  with  costs.  The  court  quashed  the 
order  of  quarter  sessions,  on  the  ground  that  they 
had  no  jurisdiction  to  award  costs  against  the 
crown  in  such  cases.  The  provisions  of  the  18 
&  19  Vict.  c.  90,  ss.  1,  2,  do  not  apply  to  such  a 
case.  Reg,  v.  Beadle,  7  El.  &  Bl.  492  ;  26  L.  J., 
M.  C.  Ill ;  3  Jur.,  N.  S.  863. 


On  Appeal] — When  the  decision  of  the 


Commissioners  of  Inland  Revenue  is  appealed 
against,  and  the  court  decides  in  &vour  of  the 
appellant,  he  is  entitled  to  costs  against  the 
crown.  Micklethtcaite,  In  re,  11  Ex.  452  ;  25 
L.  J.,  Ex.  19. 


Charge  of  Several  Penalties — Proof  of 


One.] — Where   one   count  of  an   infonnation 
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charges  several  penalties,  the  crown  having 
established  a  right  to  one  penalty  alone,  is 
entitled  io  the  costs  of  proving  that  penalty 
only  where  the  statute  gives  costs  to  the  crown. 
Att.'Oen,  T.  Skilliheer,  4  Ex.  606  :  19  L.  J.,  Ex. 
115. 


REVERSION. 

I.  Covenants  Running  with.— &<?  Cove- 
nant. 


II.  On    Leases.  —  See    Landlord 
Tenant. 

III.  Meboeb.— S!e?^  Meboeb. 


AND 


REVERSIONER. 

Who  is.] — The  term  "  owner  "  as  well  as  that  of 
"  proprietor  "  of  premises,  may  mean  anyone  who 
has  the  whole  legal  interest  in  the  premises,  so 
that  no  one  else  has  any  estate  in  possession  or 
reversion,  or  it  may  mean  one  who  has  a  sub- 
sisting estate  at  the  time  of  the  wrong  com- 
plained of,  or  one  who  is  the  owner  of  the  whole, 
or  of  some  interest  as  distinguishable  from  that 
of  tenant  in  possession.  Chuuntler  v.  liokinttmy 
4  Ex.  163  ;  19  L.  J.,  Ex.  170. 

When  Action  is  Maintainable  by^Eor  Iig'nry 
to  Chattel.] — An  owner  of  a  chattel,  e.g.,  a 
barge,  which  is  out  on  hire  for  an  unexpired 
term,  may  maintain  an  action  against  a  third 
person  for  a  permanent  injury  thereto.  Mears 
V.  London  and  Sotith-Wcsteim  Railway  Com- 
pany, 11  C.  B.,  N.  S.  850 ;  31  L.  J.,  C.  P.  220  ; 
6  L.  T.  190. 

For  Injury  to  Land.] — There  must  be 

some  injury  to  the  land,  to  enable  a  reversioner 
to  support  an  action  on  the  case.  Baxter  v. 
Taylor,  1  N.  &  M.  14  ;  4  B.  &  Ad.  72. 

Wrongful  Entry  on  Land.] — ^A  rever- 
sioner cannot  maintain  an  action  against  a 
stranger,  for  merely  entering  upon  his  land  held 
by  a  tenant  on  lease,  though  the  entry  is  made 
in  exercise  of  an  alleged  right  of  way  ;  such  an 
act  during  the  tenancy  not  being  necessarily 
injurious  to  the  reversion.    Ih, 


Ezeavating  Coal.]— The  plaintijff  having 


demised  a  cottage  without  exception  of  mines : — 
Held,  that  he  might  sue  for  an  injury  occasioned 
to  the  cottage  by  a  stranger  who  had  excavated 
coal ;  though  it  was  not  clear  whether  the  injury 
resulted  from  excavation  under  the  cottage,  or 
under  an  adjoining  house  in  the  occupation  of 
the  plaintiff.  Raine  v.  Aldergon,  4  Bing.  N.  C. 
702  ;  6  Scott,  691  ;  1  Am.  329. 


For  Injnry  to  the  L[Lh6ritanee.] — But  an 


action  lies  by  a  reversioner  for  any  injury  done 
to  the  value  of  the  inheritance.  Jestter  v. 
Oifford,  4  Burr.  2141. 


An  action  for  an  injury  to  the  inheritance  lies 
by  the  reversioner  against  the  tenant  pending 
the  term,  for  inclosing  and  cultivating  waste 
land  included  in  the  demise,  and  for  continuing 
the  grievance.  QneeiCs  College  (^Oxford)  v. 
HaUctt,  14  East,  489. 


Hot  keeping  Home  in  Bepair.] — ^A  house 


was  devised  to  A.  for  life,  she  keeping  the  same 
in  good  repair,  remainder  to  B. : — Held,  that  the 
court  had  no  jurisdiction  to  enforce  the  condi- 
tion at  the  suit  of  B.  Khinersley  v.  Williamson^ 
39  L.  J.,  Ch.  788  ;  23  L.  T.  39  ;  18  W.  R.  1016. 


Iignry  mnit  be  of   a  Permanent  Cha- 


racter.]— The  erection  on  the  defendant's  house 
of  eaves,  and  a  pipe  overhanging  and  conducting 
water  on  land,  in  the  occupation  of  a  tenant,  is 
a  permanent  injury,  which  gives  a  right  of  action 
to  the  reversioner.  Tucker  v.  Xeiomanf  3  P.  &  D. 
14  ;  11  A.  &  E.  40 ;  3  Jur.  1145. 
^  To  entitle  a  reversioner  to  maintain  a  suit  for 
a  private  nuisance,  the  wrong  complained  of 
must  be  of  a  necessarily  permanent  character. 
Mott  V.  Shoolbredy  20  L.  R.,  Bq.  22  ;  44  L.  J., 
Ch.  380 ;  23  W.  R.  545. 


What  Iignry  is  Permanent.] — The  land- 


lord of  a  house  cannot  maintain  an  action  for  an 
alleged  injury  to  his  reversion,  by  reason  of  the 
noise  made  by  the  defendant  hammering  in  ad- 
joining premises  during  the  tenancy,  although 
less  rent  is  paid  by  the  tenant  in  consequence 
of  such  noise.  Mumford  v.  Oxford,  Wurcegfer, 
and  WolverJuimpton  Railway  Company,  1  H, 
ic  N.  34 ;  25  L.  J.,  Ex.  265. 

By  a  section  of  an  act  incorporating  a  railway 
company,  the  owners  of  lands  adjoining  the  line 
were  empowered  to  lay  down  or  extend,  either 
upon  their  own  lands  or  on  lands  on  the  side 
thereof  belonging  to  the  company,  or  upon  the 
lands  of  any  other  persons,  with  the  consent  of 
such  other  persons,  any  collateral  or  continuous 
branch  from  such  respective  lands  to  communi- 
cate with  the  railway,  for  the  purpose  of  bringing 
carriages  upon  or  across  the  same.  B.,  in  1839, 
with  the  assent  of  the  company,  made  a  siding 
on  his  land  connecting  the  railway  with  a  wharf, 
part  of  which  was  in  his  own  occupation,  and 
other  part  in  that  of  certain  tenants ;  and  dovra 
to  1857  the  company  carried  coals  and  other 
goods  for  B.  and  his  tenants,  placing  the  trucks 
on  the  siding,  and  so  sending  them  down  to  the 
wharf.  In  the  course  of  that  year,  however,  the 
company  (with  a  view  of  diverting  the  trade 
from  B.  s  wharf  to  another  wharf  in  which  they 
were  interested)  gave  B.  notice,  under  another 
section  of  their  act,  that  after  the  30th  of  Sep- 
tember, they  would  no  longer  provide  him  with 
locomotive  power  for  the  conveyance  of  his 
goods  along  their  line  ;  and  afterwards  they 
placed  carriages  and  other  matters  across  the 
junction,  for  the  purpose  of  permanently  ob- 
structing and  preventing  B.  and  his  tenants 
having  access  to  the  wharf  by  means  of  their 
railway.  Neither  B.  nor  his  tenants  had  availed 
themselves  at  this  time  of  the  authority  given  to 
them  by  the  act  of  parliament  to  provide  locomo- 
tive power  of  their  own,  and  consequently  they 
were  not  in  a  position  to  be  actually  obstructed. 
The  tenants,  however,  finding  their  trade  de- 
stroyed, removed  from  B.'s  whai'f,  and  carried 
their  business  to  the  company's  wharf : — Held, 
that  these  wrongful  acts  of  the  company  con- 
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stituted  such  a  permanent  obstruction  and  injury 
to  B.*8  jight  to  the  use  of  his  siding,  as  to  en- 
title him  as  reversioner  to  maintain  an  action. 
Brll  y.  Midland  Railway  Civrnpany^  10  C.  B., 
N.  S.  287 ;  30  L.  J.,  C.  P.  273  ;  7  Jur.,  N.  S. 
1200 ;  4  L.  T.  293  ;  9  W.  R.612. 

The  plaintiff  was  entitled  in  reversion  to  two 
bouses  in  a  street  The  defendants  carried  on  an 
extensive  business  in  a  newly-built  warehouse^ 
at  which  carts  and  vans  were  constantly  loading 
and  unloading  goods.  The  carts  and  vans  ob- 
structed the  carriage-way  and  occasioned  a 
nuisance  to  the  tenants  of  the  plaintiff's  houses 
and  their  lodgers  so  that  some  of  the  lodgers 
quitted,  and  the  apartments  could  not  be  let, 
except  at  a  lower  value : — Held,  that  a  suit  for 
an  injunction  to  restrain  the  nuisance  could  not 
be  maintained,  for  the  injury  complained  of  was 
not  in  itself  of  a  permanent  character,  and  there 
was  nothing  to  lead  to  the  inference  that  it 
would  be  permanent,  except  the  presumed  in- 
tention of  defendants  to  continue  the  nuisance. 
Matt  V.  Shoolhred,  supra, 

Vvisanee.] — ^A  reversioner  may  maintain 


an  action  for  a  nuisance,  which  produces  no  pre 
sent  injury  beyond  that  to  his  reversionary  right, 
and  which  may  be  removed  before  the  reversion 
comes  into  possession.  Shad well  v.  Ilutehhuton, 
M.  &  M.  350  ;  4  C.  &  P.  333. 

An  obstruction  or  a  nuisance,  not  in  itself  of  a 
permanent  character,  may  operate  to  the  per- 
manent injuiy  of  a  reversion,  and  may  therefore 
form  the  subject  of  an  action  by  the  reversioner. 
Mrtrojntlitan  Association  for  Improving  Dwel- 
lings of  IndvstHovs  Classes  v.  Petoh^  5  C.  B., 
N.  S.  i)04  ;  27  L.  J.,  C.  P.  330  ;  4  Jur.,  N.  S. 
1000. 

Making  fires,  and  causing  smoke  to  issue  from 
a  chimney,  the  erection  of  a  chimney  itself  not 
being  a  nuisance,  but  only  the  use  made  of  it,  is 
not  ground  for  an  action  by  a  reversioner  of  ad- 
joining premises,  although  his  tenants  have 
given  notice  to  quit  in  consequence,  and  the 
premises  would  sell  for  less  if  the  nuisance  was 
continued.  Simpson  v.  Savage,  1  C.  B.,  N.  S. 
347  ;  26  L.  J.,  C.  P.  60  ;  3  Jur.,  N.  S.  161. 

The  owner  of  a  house  occupied  by  weekly 
tenants  Is  within  the  rule  that  a  reversioner 
cannot  maintain  an  action  in  respect  of  a  tem- 
porary nuisance.  Jones  V.  CJiappell,  20  L.  R., 
Eq.  539  ;  44  L.  J.,  Ch.  658.  See  also  Mumford 
V.  Oxford y  Worcester  and  Wolverhamptan  Itail- 
trag  Company,  supra, 

Iigiiry  done  by  Tenants.]— An  action  lies  at 
the  suit  of  a  landlord  against  his  tenant,  for  acts 
done  by  the  latter,  while  holding  over  after  the 
expiration  of  a  notice  to  quit.  Burc/iell  v. 
Hornshy,  1  Camp.  360. 

A  court  of  equity  will  not,  at  the  instance  of 
a  person  having  a  mere  reversionary  interest  in 
the  freehold,  interfere  to  restrain  the  breach  of 
a  covenant  entered  into  by  the  tenant  with  the 
lessor  against  carrying  on  a  business  upon  the 
demised  premises,  unless  special  damage  is  shewn. 
Johnstone  v.  Hally  2  Kay  &  J.  414  ;  26  L.  J.,  Ch. 
462  ;  2  Jur.,  N.  S.  780. 

Where,  in  an  action  by  the  reversioner  against 
the  tenant  of  a  house,  for  opening  a  door  in  a 
wall  without  his  consent,  and  thereby  damaging 
the  house,  and  prejudicing  his  reversionary  in- 
terest, the  openm^  of  the  door  is  proved,  and 
all  actual  damage  is  disproved,  the  jury  should  be 


j  directed  to  inquire  whether  the  reversionary 
interest  has  or  has  not  been  injured.  Young  v. 
Spencer,  5  M.  &  R.  47  ;  10  B.  &  C.  145. 

The  reversionary  interest  of  the  plaintiff  might 
be  injured,  although  the  house  itself  was  not.. 
Ih, 

A  declaration  by  a  deceased  tenant  of  a  farm, 
unaccompanying  any  act,  that  he  was  not  en* 
titled  to  common  of  pasture  in  respect  of  the 
farm,  is  not  admissible  evidence  against  the  re- 
versioner. Papefidick  v.  Bridgwater,  5  El.  &  BL 
166  ;  24  L.  J.,  Q.  B.  289. 

Proof  of  Tenancy.] — In  an  action,  an  averment 
that  the  plaintiff's  close,  at  the  time  of  the  in- 
jury, was  in  the  occupation  of  J.  V.  and  H.  V., 
is  sufficiently  proved,  if  at  the  time  of  the  injury 
it  was  in  their  occupation,  though  the  tenancy 
was  since  changed,  before  action.  Vowles  v. 
Miller,  3  Taunt.  137. 

In  an  action  for  an  injury  done  to  the  plain- 
tiffs' reversion,  they  proved  that  they  were 
tenants  in  common  under  a  demise  ;  and  a  wit-^ 
ness  stated  that  he  occupied  part  of  the  premisas- 
under  both  the  plaintifb,  and  that  he  had  at  first 
an  agreement  in  writing,  which  he  signed  ;  and 
another  witness  said,  that  he  occupied  under 
one  of  the  plaintiffs  only,  and  that  he  did  not 
know  the  other  : — Held,  that  there  was  sufficient 
evidence  of  a  tenancy  by  both  the  occupiers- 
under  both  the  plaintiffs.  St  rot  her  v.  Ban;  2 
M.  &  P.  207  ;  5  Bing.  136. 

A  first  count  was  for  injuring  the  plaintiff's 
reversion  in  lands,  by  cutting  and  carrying  away 
branches  from  trees  growing  on  it.  Second 
count,  in  trover,  for  the  branches.  Proof  that 
the  plaintiff  demised  the  lands  to  a  tenant,  by  a 
written  agreement  not  produced,  and  that  the 
defendant  carried  away  some  branches,  the  value 
of  which  was  not  shewn  : — Held,  that  the  plain- 
tiff could  not  support  the  first  count  without 
producing  the  written  agreement ;  but  that,  on 
the  second  count,  he  was  entitled  to  nominal 
damages.  Cotter  ill  v.  Hobby,  6  D.  &  R.  551 ;  4 
B.  &  C.  465. 

In  an  action  for  an  alleged  injury  to  the  plain- 
tiffs reversionary  interest  in  a  house,  he  averred 
in  his  declaration  that  the  premises  were  in  the 
occupation  of  P.,  as  tenant  thereof  to  the  plain-^ 
tiff.  It  was  proved  that  the  house  had  been  let 
to  P.  by  a  cestui  que  trust,  to  whom  she  had  paid 
rent,  the  plaintiff  being  his  trustee  : — Held,  to 
be  no  variance,  as  the  legal  estate  was  in  the 
plaintiff,  and  the  cestui  que  trust  was  tp  be  con- 
sidered as  his  agent  or  bailiff.  Vallanee  v. 
Savage,  5  M.  &  P.  576  ;  7  Bing.  595. 

Proof  of  Beyersionary  Title  or  Interest.] — la 

an  action  for  pulling  down  a  messuage  and  pre- 
mises in  the  possession  and  occupation  of  H..  as- 
tenant  to  the  plaintiff,  to  the  injury  of  his  re- 
versionary estate  and  interest,  the  defendant 
pleaded  that  the  messuage  and  premises  were  not 
in  the  possession  and  occupation  of  H.  as  tenant 
to  the  plaintiff,  nor  did  the  reversion  belong  to- 
the  plaintiff.  It  appeared  at  the  trial  that  H. 
held  at  a  profit  rent  of  the  plaintiff,  who  had  a 
limited  interest  in  the  premises,  but  that  H.  had 
given  up  possession  to  the  defendant  a  short  time 
before  the  act  complained  of,  without,  however, 
assigning  away  his  interest : — Held,  first,  that  the 
plea  was  substantially  proved,  the  plaintiffs 
right  to  the  reversion  in  the  premises  being  the 
substantial  question  raised  by  it.    Ilosking  v^ 
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PhilVj)8,  3  Ex.  168  ;  5  Railw.  Cas.  560  ;  18  L.  J., 
Ex.  1 ;  12  Jur.  1030. 

Held,  secondly,  that  the  correct  measure  of 
damage  was  the  amount  less  by  which  the  re- 
version would  sell  in  consequence  of  the  act  of 
the  defendant.    lb. 

In  an  action  by  the  reversioners  of  a  copyhold 
estate,  for  an  injury  to  their  reversion,  they 
proved  the  payment  to  them  of  rent  by  the 
tenant ;  the  defendants  proved  the  surrender  to, 
and  admittance  of,  third  parties  to  the  estate,  in 
1821 : — Held,  that  the  payment  of  rent  was  suffi- 
cient prlm^  facie  evidence  of  the  reversion  being 
in  the  plaintiffs,  and  that  the  surrender  proved 
by  the  defendants  did  not  cast  the  onus  of  proof 
upon  the  plaintiffs,  to  shew  a  reconveyance  of 
the  estate  to  them.  Daintry  v.  Brocklehurst,  3 
Ex.  207  ;  18  L.  J.,  Ex.  67. 

A  plaintiff  sued  for  a  consequential  injury  to 
her  reversionary  estate  in  a  several  fishery  in  an 
iirm  of  the  sea,  alleging  her  right  to  the  soil  be- 
tween high  and  low  water  mark,  into  which  she 
charged  the  defendant  with  cutting,  and  stating 
that  such  soil  and  fishery  were  in  the  possession 
■of  F.,  her  tenant.  The  defendant  was  tenant  of 
A  neighbouring  property  under  G.  In  support  of 
the  plaintiff's  title,  evidence  was  offered  of  the 
proceedings  in  a  former  action,  brought  by  F., 
while  tenant  to  the  plaintiff,  against  G.,  com- 
plaining of  a  similar  injury  to  the  fishery.  The 
declaration  in  the  former  action  alleged  that  the 

i)re3cnt  plaintiff  was  owner  of  the  soil  between 
tigh  and  low  water  mark,  and  charged  G.  with 
•cutting the  soil,  and  thereby  injuring  F.'s  fishery. 
Not  guilty  being  pleaded,  the  cause  was  referred 
to  arbitration,  and  an  award  was  made  in  favour 
of  F. : — Held,  that  these  proceedings  were  not 
.admissible  as  evidence  of  reputation  of  the  plain- 
tiff's ownership  of  the  fishery,  or  as  proof  or  an 
jidmission  by  G.  of  the  plaintiff's  title  to  the  soil 
or  fishery.     Wennmn  v.  Mackenzie^  5  El.  &  Bl. 
447  ;  25  L.  J.,  Q.  B.  44. 

HeeesBity  of  Preving  Damage.] — ^An  action 
Against  the  sheriff  for  selling  the  reversionary 
interest  of  the  plaintiff  in  goc^  in  the  possession 
of  an  execution  debtor,  cannot  be  supported 
unless  actual  damage  has  been  sustained.  Tan- 
4-red  v.  Allgood,  4  H.  &  N.  438 ;  28  L.  J.,  Ex. 
362.     See  also  HosMng  v.  Phillips^  supra. 

Form  of  Action.] — A  lessor  may  sue  in  tort 
for  an  injury  to  his  reversionary  interest,  though 
the  injury  is  the  working  a  mine,  contrary  to 
the  terms  of  the  lessee's  covenants,  and  for 
the  commission  of  which  an  action  on  the  cove- 
nant would  lie.  Marker  v.  Kenrick,  13  C.  B. 
181? ;  22  L.  J.,  C.  P.  129  ;  17  Jur.  44. 

Suffieieney  of  Pleadings — Claim.] — A  count, 
stating  the  plaintiff  to  be  reversioner  of  pre- 
mises occupied  by  his  tenants,  and  abutting  on 
a  public  navigable  river ;  and  that  he  and  all 
the  liege  subjects  of  her  Majesty  were  accus- 
tomed of  right  to  have  free  navigation  and 
passage  on  the  river  for  boats,  and  he  was  accus- 
tomed of  right  to  have,  for  the  enjoyment  of  the 
premises  by  his  tenants,  free  use  and  navigation 
of  that  part  of  the  river  near  to  the  same,  and 
free  passage  for  all  persons  in  boats  to  approach 
the  same,  and  pass  to  the  premises,  from  the 
river,  and  unload  the  boats  on  the  premises, 
without  obstruction  ;  but  that  the  defendant 
-fixed  barges  and  planks  in  that  part  of  the  river 


near  the  premises,  and  thereby  obstructed  the 
use  and  navigation  of  that  part,  and  hindered 
persons  from  passing  to  the  premises,  from  the 
river,  and  hindered  the  unloading  of  boats  on 
the  premises  ;  and,  by  means  thereof,  the  plain- 
tiff was  injured  in  his  reversionary  interest — 
is  bad  in  arrest  of  judgment,  as  not  shewing  a 
damage  to  the  reversionary  interest.  Dobson,  v. 
Blackmore,  9  Q.  B.  991  ;  16  L.  J.,  Q.  B.  233  ;  11 
Jur.  566. 

So  a  count  which  states  that  certain  messuages 
were  in  the  possession  of  tenants  of  the  plaintiff, 
and  alleges  a  similar  obstruction,  and  that  the 
plaintiff  was  injured  thereby  in  his  reversionary 
interest,  is  bad,  as  shewing  no  act  which,  per  se, 
imports  any  damage  to  his  reversionary  interest. 
lb. 

If  the  plaintiff  declares  as  a  reversioner  for 
an  injury  done  to  his  reversion,  the  declaration 
must  allege  it  to  have  been  done  to  the  damage 
of  his  reversion,  or  must  state  an  injury  of 
such  a  permanent  nature  as  to  be  necessarily 
injurious  to  his  reversion ;  otherwise  the  want 
of  such  allegation  will  be  cause  for  arresting 
the  judgment.    Jackson  v.  Pcskedj  1  M.  &  S.  234. 

A  declaration  by  a  reversioner,  after  stating 
that  he  had  a  right  of  way  for  the  tenants  of  his 
close  over  the  close  of  the  defendant,  averred 
that  he  wrongfully  locked,  chained,  shut  and 
fastened  a  gate  across  the  ^vay,  by  means  of 
which  premises  the  plaintiff  was  injured : — Held, 
that  the  declaration  disclosed  a  good  cause  of 
action.  Kidgell  v.  Moor,  1  L.,  M.  &  P.  131  ;  9 
C.  B.  364  ;  19  L.  J.,  C.  P.  177  ;  14  Jur.  790. 

A  declaration  for  an  injury  to  a  reversionary 
interest  by  obstructing  ancient  lights,  is  suffi- 
cient if  it  shews  an  obstruction  which  may 
operate  injuriously  to  the  revei-sion,  either  by  its 
being  of  a  permanent  character  or  by  its  ope- 
rating in  denial  of  the  right.  Metropolitan 
AfBociation  for  Improring  Dwellings  of  Indti*- 
trims  ClaMCM  v.  Petch,  5  C.  B.,  N.  S.  504  ;  27 
L.  J.,  C.  P.  330  ;  4  Jur.,  N.  S.  1000. 


Defence.] — In  an  action  by  a  reversioner 


for  an  injury  to  the  reversion,  it  is  no  answer 
that  the  injury  complained  of  was  caused  by  the 
wrongful  act  of  the  tenant,  for  which  he  might 
be  liable  to  an  action.  EgremorU  v.  Pulnmn^  M. 
&  M.  404. 

In  an  action,  by  a  reversioner,  for  an  injury 
to  a  house  and  land  in  the  occupation  of  his 
tenant,  by  reason  of  the  defendant  not  cleansing 
a  watercourse  on  his  own  land,  which  it  was  his 
duty  to  do,  it  is  no  answer  to  plead  that  the 
obstruction  of  the  watercourse  was  caused  by 
the  neglect  of  the  tenant  to  repair  a  wall  on  the 
demist  land,  and  in  consequence  it  fell  into  the 
watercourse  and  caused  the  damage,  and  that 
the  defendant  removed  the  obstruction  within  a 
reasonable  time  after  the  notice ;  because  the 
plea  ought,  at  all  events,  to  shew  an  obligation 
on  the  tenant  to  repair  the  wall ;  and  also,  be- 
cause the  removal,  ^ter  notice,  or  even  as  soon 
as  possible  after  the  injury,  would  not  make 
the  defendant  the  less  bound  to  compensate  for 
neglect  of  an  unqualified  legal  duty.  Bell  v. 
Twentynmn,  1  G.  &  D.  223;  1  Q.  B.  766 ;  6  Jur.  336. 

To  a  declaration  for  breaking  and  entering 
rooms  in  the  occupation  of  the  tenant  of  the 
plaintiff,  and  tearing  down  the  ceiling  over  the 
landing  of  the  staircase,  the  roof  over  the  same, 
and  the  chimneys,  and  demolishing  the  windows, 
the  defendant  j'ustified  under  a  deed  of  assign- 
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ment  in  trust  for  creditors,  from  H.  (who  was 
shcwu  to  be  the  lessee  of  the  premises  before  the 
accrual  of  the  title  of  the  plaintiff)^  whereby  a 
right  of  entry  was  given  to  take  and  sell  fur- 
niture : — ^Held,  that  the  plea  was  bad,  as  confess- 
ing more  than  it  avoided,  inasmuch  as  the  right 
to  enter  did  not  give  a  right  to  tear  down  the 
ceiling,  &c.,  unless  an  entry  could  be  obtained  in 
no  other  way  ;  which  was  not  averred.  Foulkes 
v.  Scarf e,  1  D.,  N.  S.  691 ;  4  M.  &  G.  126 ;  4  Scott, 
N.  B.  713. 

To  an  action  by  a  reversioner  for  an  injury  to 
his  reversionary  interest,  a  plea  by  the  defendant 
that  he  was  the  occupier  of  the  adjoining  house 
and  wall,  and  that,  whilst  he  was  repairing  his 
dwelliug-house,  by  accident  and  against  his  will, 
and  without  any  default  on  his  part,  it  fell  down, 
and  in  falling  fell  upon  the  adjoining  wall  and 
close  to  the  plaintiff,  and  threw  the  plaintiff's 
wall  down ;  that  thereupon  the  defendant,  within 
a  reasonable  time,  rebuilt  the  wall  at  his  own 
expense,  and  in  so  doing  committed  the  griev- 
ances mentioned — is  bad,  for  not  shewing  that 
he  had  the  leave  and  licence  of  the  tenant,  or 
of  some  party  having  authority  to  allow  him  to 
come  on  the  land.  Taylor  v.  Stendall^  3  D.  & 
L.  161 ;  7  Q.  B.  631 ;  14  L.  J.,  Q.  B.  301  ;  9  Jur. 
1096. 

Oamagei  SeeoYorable.] — In  an  action  by  a 
reversioner,  for  the  removal  of  the  eaves  from 
his  house,  and  the  erection  of  a  building  with 
caves  and  a  gutter  overhanging  his  wall,  evi- 
<lence  of  a  diminution  of  the  saleable  value  of 
the  premises  in  consequence  of  the  nuisance  was 
reject^  ;  and  it  appearing  that  the  cost  of  re- 
placing the  tiles  which  had  been  removed  would 
.  not  exceed  30«.,  and  the  defendant  having  paid 
40f.  into  court  on  account  thereof,  the  jury  was 
directed  to  find  for  the  defendant,  if  they 
thought  the  sum  paid  into  court  was  sufficient 
to  cover  the  actual  damages  sustained  by  the 
plaintiff : — Held,  that  the  evidence  tendered  was 
properly  rejected,  and  the  direction  right,  the 
true  measure  of  damages  being,  not  the  diminu- 
tion in  the  saleable  value,  although  the  nuisance 
might  be  of  a  permanent  character,  but  such 
damages  as  the  jury  might  think  sufficient  to 
compel  the  defendant  to  abate  the  nuisance. 
Battiihill  or  BathUhill  v.  Reed,  18  C.  B.  696  ; 
25  L.  J.,  C.  P.  290. 

For  the  portions  of  the  wharf  occupied  by  his 
two  tenants,  B.  was  to  be  paid  a  certain  royalty 
on  all  coals  sold ;  the  minimum  royalty  to  be 
paid  by  one  being  200/.  per  annum,  and  by  the 
other  1802. ;  and  B.  was,  at  the  time  of  the  ob- 
struction complained  of,  in  treaty  with  a  third 
person  for  letting  him  the  remaining  portion  of 
the  wharf  at  300Z.  per  annum  : — Held,  that  the 
jury  was  warranted  in  taking  these  sums  into 
their  consideration  in  estimating  the  amount  of 
damage  B.  had  sustained  from  the  obstruction 
of  a  right  of  way.  Bell  v.  Midland  Railway 
Company,  10  C.  B.,  N.  S.  287  ;  30  L.  J.,  C.  P.  273  ; 
7  Jur.,  N.  S.  1200  :  4  L.  T.  293  ;  9  W.  R.  612. 

Held,  also,  that  the  case  was  one  in  which  the 
jury  was  justified  in  giving  exemplary  damages. 
Ih'  See  also  Hoiking  v.  Phillips,  ante,  cols.  758, 
759. 

LiaUlity  of.] — An  action  lies  against  a  rever- 
sioner who  has  demised  his  premises  with  the 
chimneys  in  a  ruinous  condition  and  in  danger 
of  falling,  they  being  known  by  him  to  be  so  at 


the  time  of  the  demise,  and  in  consequence  of 
their  condition,  falling  during  the  demise,  and 
injuring  the  building  of  another  person.  Todd 
V.  FligM,  9  C.  B.,  N.  S.  377  ;  30  L.  J.,  C.  P.  21  : 
3L.  T.  325;  9WrR.  145. 

A  nuisance  of  a  permanent  character  having 
been  created  on  land  in  the  occupation  of  a 
tenant  from  year  to  year,  the  reversioner  is  liable 
for  damage  caused  by  it,  if  it  is  shewn  that 
since  the  creation  of  the  nuisance  and  before  the 
damage  he  might  have  determined  the  tenancy 
and  did  not,  such  continuing  of  the  tenancy 
being  equivalent  to  a  re-letting ;  and  it  is  no 
defence  that  he  had  no  notice  or  knowledge  of 
the  existence  of  the  nuisance.  Gandy  v.  Jubher, 
5  B.  &  S.  78  ;  33  L.  J.,  Q.  B.  151  j  10  Jur.,  N.  S. 
652 ;  9  L.  T.  800 ;  12  W.  R.  526.  See  S,  C.  (m 
error^,  5  B.  &  S.  486 ;  13  W.  R.  1022 ;  and  9  B.  & 
B.15. 

Conyeyanoe  of  BoTorsion.] — A  remote  rever- 
sion in  fee  was  held  to  pass  under  general  words 
in  an  act  by  way  of  settlement  in  execution  of 
articles,  though  the  reversion  was  not  particu- 
larly in  contemplation  at  that  time,  the  general 
woi^  being  sufficient  to  carry  it ;  and  the  in- 
tention of  the  party  being  to  include  all  the 
estate  of  the  settlor.  Freeman  v.  Chandos 
(^DuJte),  CJowp.  360. 


REYISING   BARItlSTER. 

See  ELECTION   LAW. 


REVIVOR. 

See  PRACTICE   (Parties). 


REWARD. 

Who  Entitled  to.]— A  reward  offered  by  hand- 
bill to  any  person  who  should  disclose  facts  lead- 
ing to  a  conviction  for  a  felony,  may  be  claimed 
by  a  person  who,  having  notice  of  the  handbill, 
makes  the  disclosure  solely  from  motives  of 
revenge  against  the  felon.  WilUami  v.  Carwar* 
dine,  1  N.  &  M.  418  ;  4  B.  &  Ad.  621  ;  5  C.  &  P. 
566. 

The  first  person  who  gives  the  information  is 
entitled  to  tne  reward,  and  the  motive  of  such 
person  in  giving  the  information  is  not  material. 
lb. 

If  two  persons  go  together  to  give  the  infor- 
mation they  must  bring  a  joint  action  for  the 
reward.    lb, 

D.,  who  had  been  robbed  of  jewellery,  pub- 
lished an  advertisement,  headed  ''30Z.  Reward,"  de- 
scribing the  articles  stolen,  and  concluding  thus  : 
— ^*  The  above  sum  will  be  paid  by  the  adjutant 
of  the  41st  regiment,  on  Recovery  of  the  property 
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and  conviction  of  the  offender,  or  in  proportion 
to  the  amount  i-ecovered."  A  soldier,  on  the 
10th  of  June,  informed  his  sergeant  that  B.  had 
admitted  to  him  that  he  was  ^e  partj  who  had 
committed  the  robbery,  and  me  sergeant  gave 
information  at  the  police  station.  On  the  14th,  a 
police  constable,  learning  from  C.  that  B.  was  to 
be  met  with  at  a  certain  place,  went  there  and 
■apprehended  him.  The  police  constable,  by  his 
activity  and  perseverance,  afterwards  sacceeded 
in  tracing  and  recovering  nearly  the  whole  of 
the  property,  and  in  procuring  evidence  to  con- 
vict B.  : — Held,  that  the  constable  was  not,  but 
(per  Tindal,  C.  J.,  and  Cresswell,  J.)  that  the 
soldier  was  the  party  entitled  to  the  reward. 
Thatcher  v.  England,  3  C.  B.  254  ;  15  L.  J.,  C.  P. 
241  ;  10  Jur.  597. 

What  Sofftcient  to  Earn.]— A  tradesman 
published  a  handbill,  stating  tnat  watches  and 
jewellery  described  therein  had  been  stolen  from 
his  shop,  and  that  a  reward  would  be  given  to 
any  pei-son  who  would  give  such  information  as 
-should  lead  to  the  apprehension,  and  conviction 
of  the  thief  or  thieves.  The  burglary  was  com- 
mitted on  the  6th  February ;  on  the  14th,  R. 
brought  one  of  the  watches  to  the  shop  of  a 
watchmaker,  who  gave  information  to  the  trades- 
man,  upon  which  R.  was  taken  into  custody  as  a 
receiver.  While  in  custody  he  told  the  police 
that  the  thieves  would  be  found  at  a  certain 
liouse,  where  two  of  them  were  apprehended, 
and  the  third  subsequently,  and  the  three  were 
■convicted  of  the  burglary.  In  an  action  to  re- 
cover the  reward  : — Held,  that  the  information 
was  not  too  remote  from  the  apprehension  and 
•conviction  of  the  thieves,  and  that  it  was  pro- 
perly left  to  the  jury,  whether  it  led  to  their  ap- 
prehension and  conviction,  within  the  meaning 
of  the  handbill.  Tamer  v.  Walker,  1  L.  R.,  Q.  B. 
641  ;  35  L.  J.,  Q.  B.  179  ;  12  Jur.,  N.  S.  808  ;  14 
L.  T.  660;  14  W.  R.  793  ;  6  B.  &  S.  871. 
Affirmed,  2  L.  R.,  Q.  B.  301 ;  36  L.  J.,  Q.  B.  112 ; 
16  L.  T.  234 ;  16  W.  R.  407 ;  8  B.  &  S.  314— 
Ex.  Ch. 

Where  an  advertisement  respecting  a  stolen 
•child  promised  a  reward  to  the  person  who  would 
give  information  where  the  child  was,  so  as  that 
he  might  be  restored  to  his  parents,  and  A.  com- 
municated to  B.  her  suspicion  where  the  child 
was,  in  order  to  put  the  matter  into  his  hands  for 
bis  benefit,  if  he  chose  to  run  the  risk,  and  the 
•child  was  afterwards  restored  to  its  parents  by 
the  exertions  of  B.  acting  upon  A.'s  communi- 
cation : — Held,  that  A.  could  not  recover  from  B., 
to  whom  the  reward  had  been  paid,  either  the 
whole  or  any  portion  of  it.  Faltich  v.  JBarber,  1 
M.  &  S.  108. 

G.  having  been  guilty  of  forgery,  absconded. 
The  defendants  published  a  handbill  offering  a 
reward  of  200/.  "  to  any  person  or  persons  giving 
such  information  to  A.,  superintendent  of  police, 
Dewsbury,  or  to  H.,  superintendent  of  police, 
Wakefield,  as  will  lead  to  the  apprehension  of  the 
said  G."  Afterwards  G.  presented  himself  at  the 
police  office,  Exeter,  and  said  there  was  a  war- 
rant against  him.  The  plaintiff,  who  was  chief 
constable,  on  searching  the  Police  Gazette  and 
finding  the  notice  therein,  telegraphed  to  Dews- 
bury,  and  being  informed  that  there  was  a  war- 
rant against  G.,  apprehended  and  charged  him, 
and  he  was  ultimately  convicted.  In  answer  to 
questions  left  to  them,  the  jury  found  that  G. 
was  not  in  custody  before  the  telegram  was  sent ;  | 


but  they  were  unable  to  agree  as  to  whether  or 
not  he  had  given  his  name  before  it  was  sent : — 
Held,  that  the  plaintiff  was  not  entitled  to  claim 
the  reward, — tne  apprehension  of  G.  not  being 
the  consequence  of  the  plaintiff's  information, 
but  of  the  criminal  surrendering  himself  to 
justice.  Bent  v.  Wakefield  Bank,  4  C.  P.  D.  1 ; 
39  L.  T.  576  ;  27  W.  R.  168. 

A  party  who  had  been  robbed  of  bank-notes, 
put  forth  a  handbill,  wherein  it  was  stated,  that 
"whosoever  should  give  information  whereby 
the  same  might  be  traced,  would,  on  conviction 
of  the  parties,  receive  a  reward  of  201. : " — Held, 
that  the  only  person  entitled  to  the  reward  was 
he  who  first  gave  information  by  which  the  notes 
were  traced  to  the  robbers,  so  as  to  ensure  their 
conviction,  and  that  it  was  not  necessary  that 
such  information  should  be  communicated  to  t^e 
party  robbed,  if  it  was  given  to  a  person  autho- 
rized to  receive  it  and  to  act  upon  it  in  the  ap- 
prehension of  the  offenders,  as  to  a  constable. 
Lancaster  v.  Walsh,  4  M.&  W.  16  ;  1  H.  &  H.  258. 

Where  a  reward  was  offered  to  whoever  would 
give  such  information  as  would  lead  to  the  dis- 
covery of  the  offender,  and  A.  told  B.  that  C.  was 
a  person  who  knew  something  of  the  robbery, 
and  that  if  he  were  given  refreshment,  he  might 
be  induced  to  confess,  whereupon,  such  refr^- 
ment  being  given,  C.  did  confess,  and  was  after- 
wards tried  and  convicted  : — Held,  that  A.  was 
entitled  to  the  reward.  Smith  v.  Moore,  1  C.  B. 
438  ;  9  Jur.  352. 


When  Informant  ii  a  Polioeman.] — ^A 


party  sued  for  the  reward  promised  by  advertise- 
ment to  any  person  who  would  give  such  infor- 
mation as  would  lead  to  the  conviction  of  those 
concerned  in  a  burglary  in  his  house,  pleaded  that 
the  plaintiff  was  a  policeman  of  the  district 
where  the  house  was,  and  therefore,  that  it  was 
his  duty  to  give  the  information  without  reward  : 
— Held,  that  the  information  might  have  been 
supplied  under  such  circumstances,  as  that  the 
plaintiff  had  done  more  than  his  ordinary  duty 
required,  and  that  therefore  he  was  entitled  to 
judgment.  England  v.  Davidson,  3  P.  &  D.  594  ; 
11  A.  &E.  856;  4  Jur.  1032. 

A  police  constable  apprehended  a  boy  (in  Bed- 
fordshire), having  in  his  possession  a  horse  and 
a  gig,  under  circumstances  of  suspicion,  and  dis- 
covering that  the  boy  had  absconded  with  them 
from  Woolwich,  gave  notice  to  his  superinten- 
dent, who  within  a  reasonable  time  gave  notice 
to  the  boy's  master.  After  the  boy's  apprehen- 
sion, but  before  the  master  received  notice 
thereof,  the  latter  had  issued  an  advertisement, 
offering  a  reward  of  10/.  to  any  one  who  would 
give  such  information  as  should  lead  to  the  re- 
covery of  the  property  and  the  apprehension  of 
the  thief  : — Held,  that  a  plea,  charging  the  police 
constable  with  a  breach  of  duty  in  neglecting  to 
inform  the  master  of  the  boy's  apprehension 
until  after  the  issuing  of  the  advertisement,  was 
no  answer  to  an  action  by  the  constable  for  the 
reward.  Neville  v.  Kelly,  12  C.  B.,  N.  S.  740  ; 
32L.J.,  C.  P.  118. 

To  whom  Information  must  be  given.] — A 
handbill,  relating  to  a  stolen  parcel,  offered  a  re- 
ward to  whoever  would  give  such  information  as 
would  lead  to  the  early  apprehension  of  the 
guilty  parties : — Held,  that  the  information 
must  be  given,  with  the  view  of  \t%  being  acted 
on,  either  to  the  person  offering  the  reward,  or 
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his  agent,  or  some  person  haying  authority  by 
law  to  apprehend  the  criminal.  LockJtart  v. 
Barnard,  14  M.  ft  W.  674 ;  16  L.  J.,  Ex.  1  ; 
9  Jar.  929.  See  also  Lancaster  y,  Walsh, 
*upra. 


RIDING. 

The  word  "  Riding  "  in  the  Statute  of  Bridges 
<22  Hen.  8,  c.  5,  s.  3)  is  not  confined  to  dis- 
tricts called  by  that  name,  but  includes  any 
division  of  a  county  which  corresponds  in  its 
definition  to  a  riding.  Reg,  v.  lue  of  Ely,  4 
New  Sess.  Cas.  222 ;  15  Q.  B.  827 ;  19  L.  J.,  M.  C. 
223. 


RIOT. 


See  CRIMINAL  LAW— HUNDRED. 


RIPARIAN    PROPRIETORS. 

See  WATER. 


RIVERS. 

See  WATER. 


ROADS. 

See  WAY. 


ROBBERY. 

See  CRIMINAL  LAW. 


belonging  to  the  Society  of  St.  Vincent  de  Paul, 
who  came  to  Ireland  in  1838,  having  left  it  in 
1690,  and  who  are  bound  by  religious  or  monastic 
vows,  is  void.    Liston  y.  Keegan,  9  L.  R.,  Ir.  531. 

Monks.] — The  doctrine  of  civil  death,  in  con- 
sequence of  profession  as  a  monk  or  a  nun,  is  not 
law.  Blake  v.  Blahs,  4  Ir.  Ch.  Rep.  349  ;  S.  P., 
Metcalfe,  In  re,  2  De  G.,  J.  &  S.  122  ;  33  L,  J., 
Ch.  308  ;  10  Jur.,  N.  S.  224  ;  12  W.  R.  538. 

Removal  of  Disabilities.]— The  10  Geo.  4,  c.  7, 
removed  only  such  disabilities  and  restrictions  as 
were  imposed  on  Roman  Catholics  by  the  general 
law  of  the  land,  and  therefore  did  not  operate  to 
remove  a  prohibition  against  the  alienation  of 
an  estate,  contained  in  a  private  estate  act, 
settling  the  estate  of  a  Roman  Catholic  &mily 
according  to  certain  limitations,  there  being  no 
general  law  in  operation  at  the  time  of  the  pass- 
ing of  the  estate  act,  to  prevent  Roman  Catholics 
from  aliening.  Shrewsbury  (^Earl)  v.  Hope- 
Seott,  6  C.  B.,  N.  S.  1  ;  29  L.  J.,  C.  P.  34  ;  6  Jur., 
N.  S.  452.  Affirmed,  6  C.  B.,  N.  S.  221 ;  29  L.  J., 
C.  P.  190 ;  6  Jur.,  N.  S.  472— Ex.  Ch. 

Xarriflgei.] — See  Husband  and  Wife. 

Prieiti  ai  Witnesses.]— «S^0  Evidence. 


SACRILEGE. 


See  CRIMINAL  LAW. 


SAILOR. 


See  SHIPPING. 


ROMAN  CATHOLICS. 

Xosattie  Bodies— Trast  for  Chnroh  belonging 
to  that  Body.]— The  prohibition  of  monastic 
bodies  in  the  Roman  Catholic  Relief  Act,  1829 
(10  Geo.  4,  c.  7),  applies  to  such  bodies  as  settled 
in  the  realm  after  the  passing  of  the  act  as  well 
as  to  those  who  were  then  residing  in  it : — Held, 
therefore,  that  a  trust  for  the  benefit  of  a  church 
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AND  Meabubss. 


A.    OF   GOODS. 

I.    THE  CONTRACT. 

1.  CONBTBUCTION. 

a.  G^enerally. 

For  the  Court.] — The  construction  of  the  con- 
tract, unless  there  is  something  peculiar  to  the 
words,  by  reason  of  the  custom  of  the  trade  to 
TB^ich  the  contract  relates,  is  for  the  court. 
Botoes  y.  Shand,  2  App.  Cas.  455  ;  46  L.  J.,  Q.  B. 
561 ;  36  L.  T.  867  ;  25  W.  R.  730. 

As  to  Moaning  acquired  by  Mereantile  Usago.] 
— If  a  mercantile  document  is  insensible  when 
read  according  to  the  ordinary  sense  of  the  words 
used  therein,  it  is  a  question  for  the  jury  whether 
the  language  thereof  has  not  acquired  a  definite 
meaning  by  mercantile  usage.  Ashworth  t. 
Redford,  9  L.  R.,  C.  P.  20  ;  43  L.  J.,  C.  P.  57. 

A  plaintiff  sold  to  the  defendants  goods  ;  the 
invoice  was  dated  the  Ist  of  May,  and  at  the 
foot  of  it  were  written  the  words :  "  Terms — ^Net 
cash,  to  be  paid  within  six  to  eight  weeks  from 
date  hereol  The  goods  not  having  been  paid 
for,  the  plaintiff  issued  a  writ  to  recover  the 
price  on  the  18tn  of  June,  scarcely  seven  weeks 
from  the  1st  of  May.    At  the  trial  the  judge  left 
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to  the  joiy  the  question  whether  the  credit  had 
expired  on  the  18th  of  Jane  according  to  mer- 
cantile usage ;  the  jnrj  having  found  that  the 
action  was  not  brought  too  soon: — Held,  that 
the  direction  to  the  jury  was  proper,  and  that 
the  plaintiff  was  entitled  to  the  velvet.    lb, 

b.  Particular  Terms. 


Wordi  of  Eitimate  and  Expectation — <<  About 
150  Tom."] — The  plaintiffs  having  been  informed 
by  S.f  a  commission  agent,  that  the  defendants 
had  a  quantity  of  old  iron  in  their  yard  for  sale, 
"  about  150  tons,"  wrote  to  the  defendants, "  We 
are  buyers  of  good  wrought  scrap  iron  free  of 
light  and  burnt  iron,  for  our  American  house, 
and  understand  from  S.  that  you  have  for  sale 
about  150  tons.  We  can  offer  you  80«.  per  ton." 
There  were  three  intermediate  letters  relating  to 
the  place  of  delivery  and  expense  of  carting, 
and  then  the  defendants  wrote,  ^^  We  accept  your 
offers  for  old  iron,  viz.,  80#.  per  ton  ;  we  deliver- 
ing alongside  vessel  in  one  of  the  London  docks. 
Please  let  us  know  when  you  can  send  a  man 
here  to  see  it  weighed,  and  also  inform  us  where 
to  send  it."  Before  S.  saw  the  plaintiffs  he  had 
seen  in  the  yard  of  the  defendants,  who  were 
builders,  a  heap  of  iron,  and  said,  "  You  seem  to 
have  about  150  tons  there."  The  reply  was,  **  Yes, 
or  more."  The  defendants  only  delivered  44 
tons,  that  being  the  quantity  of  the  heap  in  the 
yard.  The  plaintiffs  recovered  502.  damages  in  an 
action  for  short  delivery  : — Held,  that  the  words 
'*  about  150  tons  "  were  merely  words  of  estimate 
and  expectation,  and  there  was  no  warranty  as 
to  quantity,  and,  therefore,  the  defendants  wei'e 
not  bound  to  deliver  150  tons ;  that  the  subject- 
matter  of  the  contract  was  not  150  tons  of  iron, 
but  the  iron  which  S.  had  seen  in  the  defen- 
dants* yard.    -.Vc^Zay  v.  Pernj,  44  L.  T.  152, 


"Say."] — An  agreement  was  made,  by 


which  the  plaintiff  agreed  to  buy,  and  the  de< 
f  endant  to  sell,  all  the  naphtha  he  might  make 
during  two  years,  say  from  1,000  to  1,200  gallons 
per  month.  A  declaration  on  this  agreement 
contained  no  averment  of  any  construction  given 
by  mercantile  usage  to  the  word  "  say  :" — Held, 
that  it  was  no  breach  not  to  have  made  any 
naphtha,  there  being  no  allegation  that  the 
neglect  or  refusal  to  do  so  was  in  fraud  of  the 
agreement.  Omillim  v.  Daniel,  2  C,  M,  k  B. 
61  ;  1  Gale,  14.3  ;  5  Tyr.  644. 

An  agreement,  dated  the  12th  December,  be- 
tween the  plaintiff  and  the  defendant,  who 
carried  on  the  business  of  a  puller  of  wool, 
stipulated  that  the  defendant  should  sell  to  the 
plaintiff  what  he  might  pull  up  to  the  6th 
January,  **  say  not  less  than  100  sacks  of  wool :  " 
— Held,  that  in  the  absence  of  an  averment  that 
the  word  **say"  had  any  particular  meaning, 
the  agreement  imported  that  the  defendant 
should  pull  and  supply  to  the  plaintiff  100  sacks, 
as  a  minimum,  during  the  specified  period,  and 
that  the  plaintiff  should  take  any  further  quan- 
tity whicm  should  be  pulled  by  the  defendant 
during  the  period.  Leeming  v.  Snaitky  16  Q.  B. 
275  ;  20  L.  J.,  Q.  B.  164  ;  15  Jur.  988. 

M.,  on  behalf  of  the  firm  of  M.  &  Co.,  mer- 
chants in  Quebec,  of  which  he  was  a  member, 
entered  into  the  following  contract  with  R.  M. : 
**  R.  M.  sells  and  Messrs.  M.  &  Co.  buy,  all  of  the 
spaiB  manufactured  by  R.  M.,  say  about  600 
Ted  pine  spars,  averaging  by  cutter's  measuix)- 

VOL.  VI, 


mcnt  in  Quebec  16  inches,  at  the  sum  of,  kc, 
delivered  free  of  charge  in  Quebec.  The  above 
spai-s  will  be  out  of  the  lot  manufactured  by  B., 
the  lengths  of  which,  according  to  his  specifica- 
tion, I  am  satisfied  with."  The  lot  manufactured 
by  B.  was  found  to  consist  of  603  spars,  of  which 
496  averaged  16  inches  : — Held,  that  M.  &  Co. 
were  bound  to  accept  the  496  spars  at  the  rate 
agreed  on,  the  words  "  say  about  600  red  pine 
spars,"  being  words  of  estimate  only  and  not 
amounting  to  a  warranty.  M*Can?iel  v.  Murphy, 
5  L.  R.,  P.  C.  203  ;  28  L.  T.  713  ;  21  W.  R.  609. 
A  charterparty  provided  that  the  ship  should 
proceed  to  the  port  of  lading,  and  there  load 
a  full  and  complete  cargo  of  iron  ore,  ''say 
about  1,100  tons."  The  charterer  provided  a 
cargo  of  1,080  tons,  the  actual  capacity  of  the 
ship  being  1,210  tons  : — Held,  that  the  words 
"  say  about  1,100  tons  "  were  not  words  of 
expectation  but  words  of  contract,  and  that  the 
charterer's  undertaking  was  not  to  load  the  ship 
up  to  her  actual  capacity ;  but  that  three  per 
cent,  was  a  fair  amount  of  excess  over  1,100  tons 
to  allow  in  estimating  what  was  a  full  and 
complete  cargo  of  about  1,100  tons,  and  conse- 
quently that  the  cargo  actually  provided  fell 
short  of  the  charterer's  obligation  by  53  tons. 
Morrh  v.  Levison,  1  C.  P.  D.  155  ;  45  L,  J.,  C.  P. 
409  J  34  L.  T.  576  ;  24  W.  R.  517. 

Cargo.]— The  plaintiff  sold  to  the  defendant 
"a  cargo  of  from  2,500  to  3,000  barrels  (seller^s 
option)  American  petroleum,"  The  plaintiff  char- 
tered a  vessel,  on  which  were  placed  3,000  barrels 
of  petroleum,  and  a  bill  of  lading  was  signed 
making  them  deliverable  to  the  plaintiff ;  but  as 
this  quantity  did  not  constitute  a  full  cargo,  300 
additional  barrels  were  placed  on  board,  which 
wore  marked  with  a  different  mark,  and  for 
which  a  separate  bill  of  lading  was  signed.  The 
plaintiff  gave  notice  to  the  defendant  of  the 
shipment  of  the  3,000  barrels,  and  as  ready  to 
order  the  vessel  from  its  port  of  call  to  any  port 
of  deliveiy  within  the  contract,  and  there  to  de- 
liver to  the  defendant  the  3,000  barrels,  and  to 
take  the  300  himself,  or  to  deliver  to  the  defendant 
at  any  such  port  2,750  barrels  as  the  mean  between 
2,500  and  3,000,  but  the  defendant  refused  to  ac- 
cept either  the  3,000  barrels  or  any  other  quantity. 
The  plaintiff  having  brought  an  action  for  non- 
acceptance  : — Held,  that,  on  the  true  construc- 
tion of  the  contract,  "  cargo  "  meant  the  entire 
load  of  the  vessel  which  carried  it ;  that  the  de- 
fendant was  therefore  not  bound  to  accept  part 
of  a  cargo,  and  that  the  action  was  not  main- 
tainable. Borroman,  v.  Drayt&n,  2  Ex.  D.  15  ; 
47  L.  J.,  Ex.  273  ;  35  L.  T.  727  ;  24  W.  R.  194. 

<*  As  soon  as  postible.^n — The  plaintiff  con- 
tracted to  furnish  iron  hoops  to  the  defen- 
dant, "as  soon  as  possible:" — Held,  that  "as 
soon  as  possible  "  meant  "  as  soon  as  the  plaintiff 
possibly  could,"  and  that  his  contract  was  so  far 
performed  if  he  furnished  the  hoops  without 
unreasonable  delav,  regard  being  had  to  his 
ability  to  make  them,  and  the  orders  he  had 
already  in  hand.  Attxoood  r,  Emery,  1  C.  B., 
N.  S,  110  ;  26  L.  J.,  C.  P.  73. 

*'  Market  Value."]— The  plaintiff  agreed  with 
the  defendant  to  make  for  him  a  covering  for  a 
tent  of  very  large  dimensions,  the  canvas  used 
to  be  equal  to  pattern,  and  of  the  market  value 
of  lid,  per  yard,  and  the  making  to  be  charged 
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at  5/f.  per  yard  ;  and  it  was  agreed  that,  if  the 
market  value  of  the  canvas  should  be  less  than 
llfl?.  per  yard,  the  amount  (the  difference) 
should  be  deducted  :  —  Held,  that  "  market 
value"  meant  the  price  in  the  market  to  an 
ordinary  consumer,  irrespectively  of  the  par- 
ticular contract.  Orchard  v.  Sim^aon,  2  C.  B., 
N.  S.  299. 

Bisconnt  leu  Dmty.] — Where  goods  were  sold 
under  a  written  contract  at  so  much  per  load, 
"  to  be  taken  by  the  dock  account  and  paid  for 
in  cash,  allowing  2J  per  cent,  discount  within 
fourteen  days  from  the  date ;  the  goods  to  be 
taken  on  board  and  the  duty  deducted ; "  and 
the  duty  was  payable  by  the  buyer  : — Held,  that 
the  discount  was  to  be  calculated  on  the  sum  to 
be  received  by  the  seller  only,  exclusive  of  the 
duty.    Smith  v.  Blandy,  E.  i  M.  260. 

«*  Good"  or  "  Fine  "  Barley.]— The  defendants 
wrote  to  the  plaintiffs,  offering  them  a  certain 
quantity  of  "  good  "  barley,  upon  certain  terms  ; 
to  which  the  plaintiffs  answered,  after  quoting 
the  defendant's  letter,  as  follows  : — "  Of  which 
offer  we  accept,  expecting  you  will  give  us  fine 
barley  and  full  weight."  The  defendants  in 
reply  stated  that  their  letter  contained  no  such 
expression  as  fine  barley,  and  declined  to  ship 
the  same.  Evidence  was  given  at  the  trial,  that 
the  terms  "  good  "  and  "  fine  '*  were  terms  well 
known  in  the  trade ;  and  the  jury  found  that 
there  was  a  distinction  in  the  trade  between 
"  good  "  and  '*  fine  "  barley : — Held,  that  although 
it  was  a  question  for  the  jury  what  was  the 
meaning  of  those  terms  in  a  mercantile  sense, 
yet  that  they  having  found  what  that  meaning 
was,  it  was  for  the  court  to  determine  the  mean- 
ing of  the  contract ;  and  the  court  held,  that 
there  was  not  a  sufficient  acceptance.  Ilut chin- 
ton  V.  Bowk^r,  5  M.  &  W.  535. 

*<  Seed  Barley/'] — ^The  plaintiff  having  heard 
that  the  defendant  had  some  barley  to  sell 
went  to  his  counting-house,  when  his  agent 
produced  a  sample  which  he  said  was  ^'seed 
barley,"  offered  to  the  defendant  at  39*.,  and 
said  that  if  the  plaintiff  would  take  it  at  40*.  he 
might  have  it ;  the  plaintiff  approved  of  it  and 
agreed  to  buy  it.  The  plaintiff  afterwards  sold 
it  under  a  warranty  in  writing  as  *'  Chevalier 
seed  barley."  It  turned  out  that  it  was  "  barley 
bigg,"  a  species  of  barley  unfit  for  malting  pur- 
poses ;  and  the  person  to  whom  the  plaintiff  had 
sold  it  recovered  damages  against  him  for  the 
breach  of  warranty: — Held,  that  the  contract 
was  satisfied  by  the  delivery  of  barley  fit  for 
sowing  ;  and  that  if  the  term  "  seed  barley " 
meant  barley  fit  for  malting  purposes,  that 
ought  to  be  shewn  by  clear  and  irresistible 
evidence.  Carter  v.  Crick,  4  H.  &  N.  412  ;  28 
li.  J.,  £iX«  238. 

On  Arrival.] — A.,  by  a  bought  and  sold  note, 
agreed  to  sell  to  B.  "  100  tons  of  nitrate  of  soda, 
at  18*.  per  cwt.,  to  arrive  ex  Daniel  Grant,  to  be 
taken  from  the  quay  at  landing  weights,"  &c. ; 
and  below  the  signature  of  the  brokers  there 
was  the  following  memorandum :  *'  Should  the 
vessel  be  lost,  this  contract  to  be  void  :" — Held, 
that  the  contract  did  not  amount  to  a  warranty, 
on  the  part  of  the  seller,  that  the  nitrate  of  soda 
should  arrive,  if  the  vessel  arrived,  but  to  a  con- 
tract for  the  sale  of  goods  at  a  future  period, 


subject  to  the  double  condition  of  the  arrival  of 
the  vessel  with  the  specified  cargo  on  board* 
Johimm  V.  Macdonald,  9  M.  &  W.  600  ;  12  L.  J., 
Ex.  99  ;  6  Jur.  264. 

There  is  no  difference,  in  such  cases,  between 
the  legal  effect  of  the  words  "  on  the  arrival " 
and  "  to  arrive."    Ih. 

A  contract  in  London  for  the  sale  of  tallow 
then  at  sea,  in  which  it  was  agreed  that  if  it  did 
not  arrive  at  a  certain  time,  the  bargain  was  to 
be  void,  means  arrival  in  London  and  not  else- 
where.   Idle  V.  Thornton,  3  Camp.  274. 

If  there  is  a  contract  for  the  sale  of  goods  by 
a  particular  ship  on  arrival,  this  means  on  the 
arrival  of  the  goods  which  the  ship  is  expected 
to  bring,  and  if  the  ship  arrives  empty,  without 
any  default  on  the  part  of  the  vendor,  he  is  not 
liable  to  the  purchaser  for  the  non-delivery  of 
the  goods.     Bayd  v.  Siffkin,  2  Camp.  326. 


Hatnre  of  Condition.] — W'here  there  is 


an  agreement  to  deliver  goods  on  a  condition 
which,  without  any  default  on  the  part  of  the 
vendor,  never  happens,  he  will  not  be  liable  for 
a  non-delivery ;  but  where  the  agreement  is 
absolute,  or  conditional  on  an  event  which 
happens,  the  vendor  will  be  liable  for  a  breach^ 
though  without  default  on  his  part ;  for  it  is  his 
own  heedlessness  if  he  runs  the  risk  of  under- 
taking to  perform  an  impossibility,  when  he 
might  have  provided  against  it  by  his  contract. 
Ifale  Y.  BrtWifon,  4  C.  B.,  N.  S.  85  ;  27  L.  J., 
C.  P.  189  ;  4  Jur.,  N.  S.  363. 

Contract  for  the  sale  of  fifty  cases  of  East  India 
tallow,  at  the  price  of  48*.  6rf.  per  cwt.,  to  be  paid 
fourteen  days  after  finishing  the  landing  there- 
of, "to  be  delivered  by  the  seller  to  the  pur- 
chaser on  safe  arrival  of  *  The  Countess  of 
Elgin,'"  at  the  time  of  the  contract  on  her 
passage  from  Calcutta  to  London,  the  quality 
to  be  equal  to  sample  : — Held,  that  no  property 
in  the  tallow  passed  to  the  purchaser  by  the 
sale.    lb. 

Held,  also,  that  the  contract  was  an  absolute 
conti-act  to  sell  and  deliver  the  tallow,  provided 
the  vessel  arrived,  and  was  not  subject  to  the 
condition  of  the  tallow  arriving  in  the  vessel. 
lb. 

In  a  contract  to  sell  600  bales  of  cotton,  to 
arrive  in  Liverpool,  per  ship  or  ships,  from 
Calcutta,  there  was  the  following  stipulation  : 
"  The  cotton  to  be  taken  from  the  quay  : " — 
Held,  that  this  stipulation  was  an  independent 
stipulation  for  the  seller's  benefit,  ana  not  a 
condition  precedent  which  the  purchaser  had  a 
right  to  insist  on  being  performed.  i\>»7/  v. 
Whitworth,  1  L.  R.,  C.  P.  684  ;  35  L.  J.,  C.  P* 
304 ;  12  Jur.,  N.  S.  761  ;  14  W.  R.  844 ;  1  H. 
&  R.  832— Ex.  Ch. 

On  an  action  by  a  vendee,  for  non-delivery  of 
goods  : — Held,  that  in  an  agreement  "  for  the 
delivery  of  goods  on  arrival,  to  be  delivered  with 
all  convenient  speed,  but  not  to  exceed  a  given 
day,"  the  arrive  in  time  for  delivery  on  that 
day  is  a  condition  precedent ;  and  if  they  do 
not  so  arrive  (without  default  of  the  vendor) 
the  agreement  is  null.  Alewyn  v.  Pryor,  R.  & 
M.  406. 

For  Deliyery.] — Where  a  quantity  of  barley 
was  sold  upon  a  contract  to  "  deliver  alongside  a 
sloop  or  warehouse  at  G.  or  K.,  at  the  buyer's 
option,  in  all  April,  or  sooner,"  and  the  barley 
was  brought  into  dock  at  G.  on  the  29th  of 
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April : — Held,  that  the  contract  was  broken,  in- 
asmuch as  it  would  have  taken  four  days  .to 
unload  the  yessel  and  deliver  the  cargo  into  the 
buyer's  possession.  Cox  v.  Todd,  7  D.  &  R.  131. 
Action  on  a  contract  for  the  sale  of  50  tons  of 
bicarbonate  of  soda  at  "IIZ.  per  ton,  in  1  cwt. 
ke;i;s  ;  or,  if  taken  in  10  cwt^  casks,  the  price  to 
be  10*.  less  per  ton ;  free  on  board,  to  be  delivered 
in  equal  monthly  quantities  during  April,  May 
and  June,  1865."  Averment,  that  the  defendant 
duly  delivered  divers  portions  of  the  goods  ac- 
cording to  the  agreement,  and  that  the  plaintiff 
wa^  not  required  by  the  defendant  to  accept  the 
delivery  of  the  residue.  Breach,  non-delivery  of 
the  residue.  Plea,  that  the  defendant  was  ready 
and  willing  to  deliver  the  residue  according  to 
the  agreement,  whereof  the  plaintiff  had  notice, 
and  that  the  plaintiff  was  not  ready  and  willing 
to  accept,  and  would  not  accept,  and  did  not 
require,  the  delivery  of  the  same  : — Held,  that 
before  the  defendant  was  bound  to  deliver  the 
goods,  the  plaintiff  was  bound  to  name  the  ship 
or  the  place  where  he  desired  the  goods  to  hd 
delivered,  and  that  a  tender  of  the  goods  by  the 
defendant  was  not  a  condition  precedent  to  their 
delivery,  or  to  the  ship  or  place  being  named  by 
the  plaintiff.  Sutherland  v.  Allhusetij  14  L.  T. 
666. 

Ice  to  be  taken  *<firom  the  Deck."]— A  cargo 
of  ice  was  consigned  to  the  plaintiff,  and  before 
the  ship  came  into  harbour  the  defendants  pur- 
chased the  cargo,  with  a  condition  that  the  ice 
was  to  be  taken  from  the  ship's  deck  by  them  : — 
Held,  that  the  contract  **  from  the  deck  "  meant 
that  the  vendor  should  pay  all  that  was  neces- 
pary  in  order  to  enable  the  purchaser  to  remove 
the  caigo  from  the  deck,  and  that  harbour  dues 
charged  to  be  paid  before  goods  could  be  re- 
moved were  payable  by  the  vendor.  Playford 
V.  Mercer,  22  L.  T.  41. 

Pnreliaser '  <  to  take  npon  himielf  all  Siski  and 

Daagen  of  Bea."] — By  an  agreement  in  which 
O.  was  described  as  vendor,  and  P.  as  purchaser, 
C.  agreed  to  ship  a  cargo  of  ice,  and  on  being 
shipped,  to  forward  to  P.  bills  of  lading,  on  re- 
ceipt of  which  he  was  to  "  take  upon  himself  all 
risks  and  dangers  of  the  sea,"  &c.,  he  agreeing 
also  to  buy  and  receive  the  ice  on  its  arrival, 
taking  the  ice  from  alongside  the  ship,  and  pay- 
ing for  it  in  cash  on  delivery  at  the  rate  of  20^. 
per  ton,  weighed  on  board  during  delivery  : — 
Held,  that  the  effect  of  the  clause  as  to  risks  and 
dangers  of  the  sea  was  not  merely  to  save  C. 
from  liability  for  non-delivery,  but  to  bind  P.  to 
insure  the  cargo  on  receiving  the  bill  of  lading  ; 
and  that  the  ship  and  cargo  having  been  lost  on 
the  voyage  through  perils  of  the  sea,  P.  was 
liable  to  pay  C.  the  price  or  the  value  of  the 
cargo.  Cafftle  v.  Plauford,  7  L.  R.,  Ex.  98  ;  41 
L.  J.,  Ex.  44  ;  26  L.  T.  315  ;  20  W.  R.  440— Ex. 
Ch.  Reversing  5  L.  R.,  Ex.  165 ;  39  L.  J.,  Ex. 
150 ;  22  L.  T.  516  j  18  W.  R.  811. 

For  Shipment] — A  contract  for  the  sale  of 
flax  exported  from  Petersburg,  contained  a 
stipalation  "  that  the  flax  should  be  dispatched 
from  Petersburg,  not  later  than  Slst  of  July, 
O.  S.,  either  for  Hull  or  London  : " — Held,  to  be 
enough  that  before  the  day  specified  the  flax  had 
been  sent  down  from  PeteMburg  in  lighters, 
and  put  on  board  the  ship  at  Cronstadt,  although 
she  was  not  dispatched  on  her  homeward  voyage 


till  after  the  day.    BmU  v.  Spence,  4  Camp. 
329. 

A  stipulation  in  such  a  contract,  that  "  as  soon 
as  the  seller  knows  the  name  of  the  vessel  in 
which  the  flax  Ynl\  be  shipped,  he  is  to  mention 
it  to  the  buyer,"  forms  a  condition  precedent. 
Ih.  ;  S.  P.,  Graves  v.  Legg,  9  Ex.709  ;  23  L.  J., 
Ex.  228. 

Bill  of  Lading — ^Delivery  of,  to  Porohaser.] — 
A.,  by  letter,  requested  B.  to  purchase  for  him 
150  bales  of  cotton.  The  letter  contained  the 
following  terms  :  "  Upon  executing  the  above, 
and  forwarding  a  bill  of  lading,  I  will  accept  your 
draft  at  sixty  days'  sight  after  the  receipt  of  the 
bill  of  lading  : " — Held,  that  B.  was  bound  to 
deliver  the  bill  of  lading  as  soon  after  its  arrival 
as  he  conveniently  could,  without  reference  to 
the  arrival  or  unloading  of  the  cargo.  Barber 
V.  Taylor,  5  M.  &  W.  527. 


Time  of  Shipment.] — ^A.  contracted  to 


sell  to  B.  a  specific  cargo  of  wheat,  described  in 
the  bought  and  sold  note  as  "  shipped  per  Diletta 
Mimbella,  as  per  bill  of  lading,  dated  September 
or  October,"  and  which  was  all  on  board  at  the 
date  of  the  contract : — Held,  that  this  did  not 
necessarily  entitle  the  buyer  to  rescind  the  con- 
tract, on  its  turning  out  that  all  the  wheat  was 
not  shipped  beforo  the  bill  of  lading  was  given. 
Oattorno  v.  Adam^,  12  C.  B.,  N.  S.  560. 

As  to  Allowaneei.] — In  a  contract  for  the 
sale  of  ten  bales  of  cotton  at  so  much  a  pound, 
the  following  stipulation  was  contained : — 
"  Claims  for  damaged  cotton  allowed  at  the 
value  of  the  sound  cotton  at  the  time  of  re- 
turn, if  claim  and  return  made  within  ten  days 
and  three  months."  Of  two  out  of  the  bales 
delivered  respectively,  two-thirds  were  sound 
and  one-third  was  damaged  : — ^Held,  that  the 
purchaser  was  not  entitled  to  return  and  to  be 
allowed  for  the  whole  bales,  but  only  the  one- 
third  that  was  damaged.  Mellor  v.  Street,  15 
L.  T.  223. 

Bonght   and  Sold  Votes— '<Fnt   off.*n  —  A 

broker,  employed  by  the  plaintiffs  to  sell  200 
casks  of  tallow,  sold  fifty  to  the  defendant  and 
the  remainder  to  two  other  parties,  to  be  delivered 
some  months  subsequently  to  the  sale.  In  the 
bought  note  he  described  the  transaction  as  a 
purchase  of  fifty  casks  for  his  principals,  i,e. 
the  buyers  ;  and  in  the  sold  note,  as  a  sale  of 
200  casks  sold  to  his  principals.  In  his  book  he 
stated  the  defendant  as  the  purchaser  of  fifty 
casks,  and  the  two  other  parties  as  purchasers  of 
the  remainder.  There  was  no  disclosure  of  the 
principals  on  either  side.     About  the  time  ap- 

Sointed  for  the  delivery,  the  broker  urged  the 
efendant  to  buy  100  other  casks  of  a  third 
person,  and  on  the  latter  objecting  to  do  so,  on 
the  ground  that  the  fifty  casks  already  contracted 
for  by  him  would  soon  be  delivered,  offered  to 
"put  off"  those  casks.  The  fifty  casks  were 
never  actually  delivered  to  the  defendant.  It 
was  objected,  that  the  plaintiffs  ought  to  be 
nonsuited  on  two  grounds  :  first,  that  inasmuch 
as  there  was  a  variance  between  the  bought  and 
sold  notes,  the  broker's  book  not  being  evidence 
of  the  contract,  there  was  no  valid  contract ; 
and,  secondlv,  that  there  was  nothing  to  shew 
any  delivery' of  the  fifty  casks  to  the  defendant. 
The  judge  being  of  that  opinion,  nonsuited  the 

c  c  « 
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plaintiffs  : — Held,  that  the  nonsuit  was  wrong  on 
the  second  ground,  it  being  a  question  for  the 
jury  whether  the  words  **  put  off  "  meant  a  sale 
of  the  goods  to  a  third  person  by  the  broker  on 
account  of  the  defendant,  or  a  postponement  of 
the  delivery  with  or  without  the  consent  of  the 
plaintiffs.     Thornton  v.  Cliarles,  9  M.  &  W.  802. 

c.  DlTislble  or  Entire. 

Sale  of  Certain  Qaantity.] — The  plaintiffs  con- 
tracted to  sell  to  the  deiendants  twenty-five 

tons  (more  or  less)  Penang  pepper,  October  -^^- 

November  shipment,  name  of  vessel  or  vessels, 
marks  and  particulars  to  be  declared  within 
sixty  days  from  date  of  bill  of  lading.  Within 
the  stipulated  time  the  plaintiffs  declared  twenty- 
five  tons  by  a  vessel  called  the  B.,  only  twenty 
tons  of  which  complied  with  the  terms  of  the 
contract  as  to  shipment,  and  made  no  further 
declaration.  The  defendants  declined  to  accept 
any  portion  of  the  pepper : — Held  (by  Cotton 
and  Thesiger,  L.  JJ.,  Brett,  L.  J.,  dissenting), 
that  the  contract  was  entire,  and  that  the  de- 
fendants were  not  bound  to  accept  the  twenty 
tons,  but  were  entitled  to  insist  upon  the  de- 
livery of  twenty-five  tons  according  to  the  con- 
tract. Renter  v.  Sala,  4i  C.  P.  D.  239  ;  48  L.  J., 
C.  P.  492 ;  40  L.  T.  476  ;  27  W.  R,  631— C.  A. 

Order  of  Beveral  Articlei.l — If  a  person  orders 
several  articles  from  a  tradesman  at  the  same 
time,  though  at  distinct  prices,  he  may  consider 
the  whole  as  forming  one  order.  Baldey  v. 
Parker,  3  D.  &  R.  220 ;  2  B.  &  C.  37. 

And  he  will  not  be  obliged  to  accept  or  pay 
for  any  particular  article,  unless  all  the  rest  are 
furnished  according  to  the  terms  agreed  on  ;  but 
if  he  accepts  of  any  one  article,  he  is  precluded 
from  saying  that  the  order  was  entiro,  and  he 
wHl  be  obliged  to  accept  and  pay  for  so  many  as 
are  individually  fumisned  according  to  the  con- 
tract,    Champion  v.  Shorty  1  Camp.  53. 

Sale  by  Auction  of  Several  Lots.] — ^Where 
different  lots  are  sold  at  an  auction  for  different 
sums,  the  contracts  aro  separate  both  in  law  and 
fact ;  and  in  an  action  for  refusing  to  adhere  to 
the  conditions  of  sale,  the  plaintiff  cannot  con- 
solidate the  two  contracts.  Janws  v.  Shore,  1 
Stark.  426. 

Ck)odi  belonging  to  different  Owners.] — Wherc 
a  horse-dealer  employed  to  sell  the  norscs  of 
different  persons,  sold  two  horses  belonging  to 
several  owners  at  an  entire  price,  and  warranted 
both  sound : — Held,  that,  as  respected  the  war- 
ranty, the  contract  was  several.  SymoncU  v.  Carr, 
1  Camp.  361. 

At  different  Plaoes.]— A.  and  B.  went  (in  one 
day)  to  several  places  distant  a  few  miles 
from  each  other,  where  they  agreed  for  the 
purchase  and  sale  of  several  lots  of  timber,  and 
at  the  last  place  a  memorandum  of  the  whole 
transaction  was  made  and  signed  by  A.  Part  of 
the  timber  was  accepted  by  B.,  but  he  rofused 
to  take  the  rest : — Held,  that  the  whole  formed 
one  joint  contract.  Bigg  v,  Wliisking,  14  C.  B. 
195. 

Plans  of  Ck)ods  to  be  Delivered.] — The  defen- 
dant agreed  with  the  plaintiff  to  supply  him  with 


150  tons  weight  of  cast-iron  girders  of  various 
sizes,  to  be  shewn  in  drawings  to  be  provided  by 
the  plaintiff's  architect,  at  so  much  per  ton ;  draw- 
ings for  a  few  tons'  weight  only  were  sent  within 
a  reasonable  time  from  the  making  of  the  agroc- 
ment : — Held,  that  the  contract  was  not  divisible, 
and  that  as  drawings  for  the  whole  of  the  girders 
had  not  been  sent  within  a  reasonable  time,  the 
plaintiff  could  not  recover  for  non-deliveiy  of 
those  for  which  drawings  had  been  sent  within 
a  reasonable  time.  Kingdom  v.  Cojc,  5  C.  B. 
522  ;  17  L.  J.,  C.  P.  155  j  12  Jur.  336.  See  aho 
caaeit  post,  col.  823, 

d.  Evidence  as  to  Keaninff. 

Xereantile  TTsage— When   Admitted.]— If  a 

mercantile  document  is  insensible  when  read 
according  to  the  ordinary  sense  of  the  words 
used  therein,  it  is  a  question  for  the  jury  whether 
the  language  thereof  has  acquired  a  definite 
meaning  hy  mercantile  usage.  Aahtcorth  v, 
Bedford,  9'L.  R.,  C.  P.  20 ;  43  L.  J.,  C.  P.  57. 

Contract  not  Ambignons.l — In  an  action  for 
not  accepting  linseed  bought  under  a  contract, 
which  stipulated  that  fourteen  days  were  to  be 
allowed  for  the  delivery  of  the  linseed,  from  the 
time  of  the  ship  being  ready  to  discharge : — 
Held,  that  the  contract  not  being  ambiguous  in 
its  terms,  the  judge  was  right  in  rejecting  evi- 
dence of  its  meaning.  Stttilichos  v.  Kemjty  3 
Ex.  105  ;  18  L.  J.,  Ex.  36. 

Contract  Insnflcient.]— The  defendant  having 
ordered  goods  by  letter,  which  did  not  mention 
any  time  for  payment,  the  plaintiff  sent  the  goods 
and  an  invoice  : — Held,  that  evidence  to  shew 
that  the  order  was  given  on  the  terms  of  six 
months^  credit  was  admissible,  the  letter  not 
being  a  valid  contract  within  the  Statute  of 
Frauds.  Lochett  v.  Nicklin,  2  Ex.  93  ;  19  L.  J., 
Ex.  403. 

«*  Prime  Bacon."]— On  a  contract  of  sale  of 
"  prime  bacon,*'  it  was  held  inadmissible  to  shew 
that  by  a  usage  of  the  trade,  bacon  with  an 
"  average  taint "  answered  the  description,  Yatex 
V.  Pyni,  6  Taunt.  446. 

Allowance  of  Credit]—- The  defendant's  tra- 
veller entered  and  signed  in  the  plaintiff's  order- 
book  a  contract  in  the  following  terms  :  **  Of 
E.  Y.,  39  pockets  Sussex  hops,  Springett's,  5 
pockets  Kenward's,  78*. ;  Springett's,  to  wait 
orders."  In  an  action  by  the  purchaser  for  the 
non-delivery  of  the  thirty-nine  pockets  : — Held, 
that  parol  evidence  of  the  course  of  dealing  be- 
tween the  parties  was  not  admissible  to  shew 
that  the  sale  was  at  a  credit  of  six  months.  Ford 
V.  Yate»,  2  Scott,  N.  R.  645  ;  2  M.  &  G.  549. 

"Ware  Potatoes.'*]— In  an  action  on  a  written 
contract  for  the  delivery  of  "  ware  potatoes,'*  it 
appearing  that  the  term  "  ware  "  applied  equally 
to  all  kinds  of  potatoes,  and  meant  the  best  or 
largest  of  any  kind  : — Held,  ihsX  evidence  to 
shew  that  a  particular  sort,  called  ^*  Regent's 
wares,"  were  mtended,  was  inadmissible.  Smith 
V,  Jeffryes,  15  M.  &  W.  561  ;  15  L.  J.>  Ex.  325. 

Firm  Kame.]— *A  contract  was  made  for  the 
sale  of  a  quantity  of  *'  Scott  &  Co.'s  mess  pork," 
and  it  appeared  by  the  evidence  of  mercantile 
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men  that  Scott  &  Co.  were  accustomed  to  pre- 
pare and  manuf acture  pork  of  a  saperior  qualityi 
which  insured  it  a  premium  in  the  market: — 
Held,  that  the  warranty  was  not  satisfied  by 
supplying  pork  which  had  merely  passed  through 
the  hands  of  Scott  &  Co.  as  consignors,  and 
which  bore  their  brand-mark,  but  that  it  meant 
pork  of  their  manufacture.  Powell  v.  Horton, 
2  Hodges,  12  ;  2  Bing.  N.  C.  668  ;  3  Scott,  110. 

Held,  also,  that  the  eyidence  of  the  mercantile 
men  was  properly  received.    Ih» 


ti 


"Best  Oil."]— A  plaintiff  sold  to  a  defendant 
fifty  tons  of  best  palm  oil  expected  to  arrive, 
per  'The  Chalco,*  at  40Z.  10*.  per  ton;  wet, 
dirty,  and  inferior  oil,  if  any,  at  a  fair  allow- 
ance." The  oil,  on  arrival,  contained  one-fifth 
only  of  "  best  oil : " — Held,  that  oral  evidence 
was  admissible  to  shew  that,  according  to  mer- 
cantile usage,  the  contract  was  satisfied  if  the 
oil  delivered  contained  a  substantial  portion  of 
"  best "  oil.  Imcos  v.  BrUtow,  El.,  Bl.  &  El. 
»07  ;  27  L.  J.,  Q.  B.  364  ;  6  Jur.,  N.  S.  68. 

"  Bales."]— So  on  a  contract  for  1,170  bales  of 
gambler,  '*  now  on  passage  from  Singapore,  and 
expected  to  arrive  at  London,  viz.  per  B.  805 
bales,  per  L.  A.  D.  365,"  evidence  is  admissible 
to  shew  what  the  word  "  bales "  meant  by  the 
custom  of  the  trade.  OorUsen  v.  Pernii^  2  C.  B., 
K.  S.  681 ;  27  L.  J.,  C.  P.  29  ;  3  Jur.,  N,  S.  867. 

"Your  Wool."] — ^A  wool-buyer  purchased  of 
sheep-farmers  a  quantity  of  wool,  described  in 
the  written  contract  simply  as  "  your  wool."  A 
previous  conversation  had  taken  place  between 
the  parties,  in  which  the  farmers  had  stated 
that,  beside  their  own  clip  of  wool,  they  had 
purchased  the  clips  of  four  or  five  neighbouring 
farmers,  whose  names  were  specified,  and  that 
altogether  the  quantity  amounted  to  "2,300 
stones  ;  100  stones  more  or  less  :" — Held,  in  an 
action  against  the  buyer  for  not  accepting  the 
wool,  tlmt  evidence  of  this  conversation  was 
admissible  to  explain  what  was  meant  by  the 
term  "your  wool"  McDonald  v.  Longhottoni^ 
1  El.  &  El.  987 ;  29  L.  J.,  Q.  B.  256  ;  6  Jur., 
N.  S.  724  ;  8  W.  R.  614— Ex.  Ch. 

Prom  particular  Place.] — The  plaintiff  sold  to 
the  defendant,  **  deliverable  in  London,  ex  Ion, 
from  Savannah,  400  loads  of  pitch  pine  timber, 
the  timber  warranted  of  fair  average  quality  ;  to 
be  taken  of  fair  average  of  the  cargo."  Evidence 
was  eiven  that  pitch  pine  timber  is  an  article 
which  comes  from  several  parts  of  Central 
America,  and  that  pitch  pine  timber  from  Darien 
has  more  heart  in  it,  being  better  butted  and 
with  fewer  holes  than  that  from  Savannah  : — 
Held,  that  the  evidence  was  admissible  to  ex- 
plain the  contract,  and  that  upon  this  evidence 
the  contract  must  be  construed  as  for  timber  of 
a  ^ir  average  of  Savannah  pitch  pine  timber. 
Jone»  V.  Clarke,  2  H.  &  N.  726 ;  27  L.  J.,  Ex. 
165. 

Priee — Consideration  for.] — C.  contracted,  in 
writing,  with  B.,  to  make  and  deliver  7,000 
knapsack  slings,  at  3«.  9i2.  a  set,  to  be  delivered 
in  certain  quantities  every  month.  The  agreed 
price  having  been  paid  to  C,  but  the  slings  not 
having  been  delivered  in  time,  B.  brought  an 
action  for  the  breach  of  contract ; — Held,  that 
evidence  for  B.  was  inadmissible  to  shew  that 


part  of  the  agreed  price  was  given  in  considera- 
tion of  the  delivery  within  the  specified  times, 
and  that  the  market  price  was  28,  \0d,  a  set. 
Brady  v.  Oastler,  3  H.  &  C.  112  ;  33  L.  J.,  Ex. 
300  ;  11  Jur.,  N.  S.  22  ;  11  L.  T.  681. 

**Cwt."] — In  an  action  upon  a  sold  note,  in 
the  foUowmg  form :  "  Sold  to  Mr.  S.,  18  pockets 
Kent  hops,  viz.,  10  pockets  Burton  East  Kent, 
8  pockets  Springall,  Goodhurst,  at  100*.," — parol 
evidence  is  admissible,  either  to  supply  the  term 
"cwt."  or  to  shew  that  the  term  "pockets" 
meant  cwt.  Sjncer  v.  Cooper,  1  Q.  B.  424  ;  1 
G.  &  D.  52  ;  5  Jur.  1036. 

Histake  in  Koto.] — In  trover  the  following 
plea,  as  an  equitable  defence,  was  allowed  on  an 
affidavit  of  its  truth  : — "  That  the  plaintiff  was 
owner  of  chemical  works,  that  the  goods  for 
which  the  action  was  brought  were  stock-in- 
trade  and  materials  on  the  premises,  that  the 
defendant  agreed  to  purchase  the  chemical 
works  of  the  plaintiff,  and  that  the  goods  were 
included  in  those  sold ;  that  the  brokers  em- 
ployed by  the  plaintiff  and  defendant  to  make 
the  contract  made  It  by  bought  and  sold  notes, 
and  by  mistake  they  so  made  the  notes  that  they 
did  not  include  the  goods ;  that  possession  of  the 
chemical  works  with  the  goods  had  been  given 
to  the  defendant,  and  that  the  purchase  had 
been  completed  and  the  purchase-money  paid, 
and  that  the  plaintiff  was  unjustly  availing  him- 
self of  what  was  a  mistake  in  the  drawing  of  the 
bought  and  sold  notes."  Steele  v.  Haddock,  10 
Ex.  643 ;  24  L.  J.,  Ex.  78. 

Effect  of  Kote.]— The  plaintiff,  professedly  as 
C.'s  agent,  sold  bark  to  the  defendants  at  a  price 
to  be  subsequently  ascertained  by  C.  in  a  manner 
agreed  on,  and  induced  them  to  sign  a  bought 
note,  which  described  the  plaintiff  as  the  seller 
at  an  ascertained  price  per  ton,  by  representing 
that  this  price  was  nominal,  and  that  as  the 
defendants  were  dealing  with  the  crown,  whose 
officer  C.  was,  they  woiUd  incur  no  lisk.  A  day 
was  fixed  by  the  note,  on  which  a  deposit  of 
twenty  per  cent,  was  to  be  paid.  The  plaintiff 
had,  in  fact,  himself  purchased  the  bark  from  C. 
by  verbal  contract,  but  had  not  paid  for  it. 
Afterwards,  and  before  the  deposit  was  paid,  the 
plaintiff  sent  the  defendants  an  invoice  specify- 
ing the  quantity  of  the  bark,  and  debiting  them, 
as  buyers  from  himself,  with  a  sum  calculated 
at  the  price  per  ton  in  the  bought  and  sold  notes 
(the  real  price  not  having  been  then  ascertained 
by  C),  and  requesting  them  to  pay  the  deposit 
to  C,  as  originally  arranged.  The  deposit  was 
acconiingly  paid  to  C,  by  the  defendants,  without 
objection  to  the  basis  on  which  it  was  computed. 
The  plaintiff  subsequently  treated  the  sale  as  a 
sale  by  himself,  as  principal,  at  the  price  in  the 
bought  and  sold  notes.  The  defendants  there- 
upon disclosed  the  whole  transaction  to  C,  paid 
C.  the  price  which  he  had  then  ascertained  in 
the  manner  originally  agreed,  and  took  posses- 
sion of  the  bark :— Held,  that  parol  evidence 
was  admissible  to  shew  that  the  bought  and  sold 
notes  did  not  really  contain  the  contract  between 
the  parties.  liogers  v.  Iladley,  2  H.  &  C.  227  ; 
32  L.  J.,  Ex.  241. 

A  contract  made  by  brokers  in  their  own 
names,  for  the  purchase  of  iron  for  the  plaintiffs, 
was  contained  in  bought  and  sold  notes.  The 
notes  differed  only  in  these  particulars,  that 
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while  the  bought  note  delivered  by  the  brokers  ' 
to  the  plaintiffs  had  the  words  **  Deposit  6g.  per 
ton,  brokerage  0  per  cent.,"  the  sold  note  con- 
tained the  words  "  Deposit  (blank),  brokerage 
half  per  cent. : " — Held,  that  parol  evidence  was 
admissible  to  shew  an  arrangement  between  the 
brokers  and  the  plaintiffs,  by  which  they  re- 
quired the  latter  to  pay  a  deposit  of  5a  per  ton, 
and  that  the  apparent  variances,  so  explained  by 
the  usage  of  the  parties  between  the  notes,  was 
not  material.  Kem^mm  v.  Boyle,  3  H.  &  C.  7C3  ; 
34  L.  J.,  Ex.  191  ;  11  Jur.,  N.  S.  832  ;  14 
W.  B.  15. 

Where  a  complete  contract  (through  brokers) 
for  the  sale  of  goods  is  to  be  gathered  from  a 
written  offer  on  the  one  side  and  a  written  ac- 
ceptance on  the  other,  such  contract  is  not  the 
less  binding  on  the  buyer  because  bought  and 
sold  notes  are  subsequently  exchanged  between 
the  brokers,  containing  terms  not  warranted  by 
the  authority  given  to  the  buyer's  broker ;  at  all 
events,  in  the  absence  of  evidence  of  a  custom 
in  the  particular  trade  to  contract  by  bought  and 
sold  notes,  or  of  a  distinct  underetanding  between 
the  parties  to  that  effect.  Hfyworth  v.  Knight, 
17  C.  B.,  N.  S.  298  ;  10  Jur.,  N.  S.  866. 

Sale  by  Broken — ^TTiidiscloied  Principal.] — 
The  plaintiff  employed  T.  and  M.,  London 
brokers,  to  sell  oil  for  him,  and  S.  employed  the 
defendants,  who  were  also  London  brokers,  to 
buy  for  him.  The  dealing  was  between  the 
brokers.  The  defendants  sent  to  T.  and  M.  a 
sold  note,  signed  by  them,  as  follows  : — 

"London,  Aug.  14, 1855. 

"  Sold  this  day,  for  T.  and  M.,  to  our  princi- 
pals, ten  tons  of  linseed  oil,  &c. 

"  D.,  M.  &  Co.,  brokers.'* 

T.  and  M.  made  the  following  entry  in  their 
books : — 

"London,  Aug.  14, 1855. 

"  Sold  to  D.,  M.  &  Co.,  per  account  of  C.  H., 
ten  tons  of  linseed  oil,  &c. 

"T.  and  M.,  brokers." 

The  defendants  did  not  disclose  their  principal 
till  an  unreasonable  time  after  the  contract ; 
and  evidence  was  given  that,  accoi-ding  to  the 
usage  of  the  trade,  whenever  a  broker  purchased 
without  disclosing  the  name  of  his  principal,  he 
was  liable  to  be  looked  to  as  the  purchaser  :— 
Held,  first,  that  there  was  evidence  of  a  contract 
of  bargain  and  sale,  and  that  evidence  of  the 
usage  was  admissible,  as  it  was  not  repugnant 
to  or  inconsistent  with  the  written  instrument. 
Hxmfrni  v.  Dale,  7  El.  &  Bl.  266  ;  26  L.  J., 
Q,  B.  137  ;  3  Jur.,  N.  S.  213.  Affirmed  on  appeal, 
El.,  Bl.  &  El.  1004  ;  27  L.  J.,  Q.  B.  390— Ex.  Ch. 

Parol  evidence  of  a  broker  may  be  admitted, 
to  shew  that  a  sale  of  goods  was  made  to  a  third 
person,  for  whom  the  buyer  acted  as  agent, 
although  the  bought  note  and  invoice  were  made 
out  in  the  name  of  the  buyer.  WiUon  v.  Hart, 
1  Moore,  45  ;  7  Taunt.  295. 

The  defendant,  a  merchant  residing  at  St. 
Petersburg,  carried  on  business  in  London 
through  H.,  who  had  himself  no  capital  or 
credit,  and  was  universally  known  to  represent 
the  defendant,  though  H.'s  name  was  always 
used.  The  defendant  gave  notice  to  H.  that  he 
puri)Osed  to  cease  employing  him  ;  after  which 
H.  contracted  with  the  plaintiff  to  sell  him 
tallow  (of  more  than  10/.  value),  and  H.'s  name 
was  used  as  before,  H.  intending  to  make  the 
contract  on  his  own  account ;  but  the  plaintiff 


did  not  know  this,  and  believed  that  H.  icpre- 
sented  the  defendant  as  usual.  The  contract 
was  made  by  a  broker,  acting  for  both  parties. 
He  signed  the  bought  and  sold  notes ;  the  former 
beginning,  "  Bought  for  T.,"  and  the  latter, "  Sold 
for  H.  to  my  principals ;"  no  buyer  or  seller 
being  further  named : — Held,  that  the  defen- 
dant was  liable  for  the  non-delivery  of  the 
tallow,  that  the  bought  and  sold  notes  consti- 
tuted a  sufficient  note  in  writing  to  chai^ge  the 
defendant,  and  that  no  objection  lay  to  the  ad- 
mission of  parol  evidence  of  these  facts  as  vaiy- 
ing  the  written  instrument.  Trueman  v.  Lodcr, 
11  A.  &:E.  589;  3  P.  &  D.  567. 

Evidence  was  offered  bv  the  defendant  of  a 
custom  in  the  tallow  trade  that  on  such  con- 
tracts as  the  above  "a  party  might  reject  the 
undisclosed  principal  and  look  to  the  broker  for 
the  completion  of  the  contract :" — Held  inad- 
missible, as  varying  a  written  instrument,    /fr. 

Broker^i  Book  as  Eyideace.  1 — ^Where  the  notes 
of  a  sale,  delivered  by  a  broker  to  the  parties, 
differ  in  the  terms,  the  broker's  book  is  not  evi- 
dence to  shew  which  is  correct.  Thornton  v. 
Met(x,  M.  &  M,  43. 

In  an  action  by  the  vendee  on  a  contract  made 
through  a  broker,  it  is  sufficient  for  the  vendee 
to  produce  the  bought  note,  handed  to  him  by 
the  broker,  and  to  shew  the  employment  of  the 
latter  bv  the  vendor.  If  the  sold  note  varies 
from  the  bought  note,  it  lies  on  the  vendee  to 
prove  that  variance  by  producing  the  sold  note. 
Hatpes  V.  Forster,  1  M.  &  Rob.  368. 

When  a  contract  is  made  through  a  broker,  the 
bought  and  sold  notes  delivered  to  the  parties 
constitute  the  contract,  not  the  entry  made  by 
the  broker  in  his  book,  especially  when,  by  the 
usage  of  trade,  the  bought  and  sold  notes  are 
looked  upon  as  the  contract.    Ih, 

Where  bought  and  sold  notes  are  given,  the 
bought  and  sold  notes  constitute  the  contract 
between  the  parties,  and  not  the  entry  of  the 
contract  made  by  the  broker  in  his  book.  But 
if  there  are  no  bought  and  sold  notes,  the  entry  in 
the  broker's  book  may  be  resorted  to.  Toicfwnd 
V.  Drahcford,  1  C.  &  K.  20. 

See  also  cases  post ^  col.  794. 

2.  The  Consideration. 

a.  What  is  Suf&oient. 

Sec  Contract. 

b.  Price. 

When  not  Mentioned.] — A  contract  of  sale 
may  be  complete  and  binding,  though  silent  as 
to  the  price  (such  silence  being  equivalent  to  a 
stipulation  for  a  reasonable  price)  and  as  to  the 
time  and  mode  of  payment.  Valpy  v.  Gibson ^ 
4  C.  B.  837  ;  S,  P.,  Joyce  v.  Swa^m,  17  C.  B.,  X,  S. 
84. 

A  memorandum  which  is  silent  as  to  price  will 
not  support  a  count  alleging  a  contract  at  the 
shipping  price.  Acchal  v.  Levy,  10  Bing.  37(> : 
4  M.  &  Scott,  217. 

Nor  where  the  parol  evidence  discloses  a  con- 
tract at  the  shipping  price,  will  it,  under  a  count 
for  goods  bargained  and  sold,  prove  a  contract  at 
a  reasonable  price.     lb. 

When  a  contract,  that  is  silent  as  to  price,  is 
executed  by  the  acceptance  of  the  goods  by  the 
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Tendee,  the  law  will  supply  the  want  of  an 
agreement  as  to  price,  by  inferring  that  the 
parties  must  hare  intended  a  reasonable  price. 
Jb. 

A  contract  to  famish  goods,  with  a  certain 
latitude  as  to  the  price,  as  saddles  at  24«.  or  26s. , 
may  be  described  as  a  contract  to  furnish  them 
at  a  reasonable  price.  Laing  v.  Fidgeon^  6 
Xaant.  108;  4  Camp.  169. 

IFneertain.]  —  Where  the  contract  declared 
npon  was,  that  the  defendant  should  deliver  to 
the  plaintiff  all  his  tallow  at  4»..per  stone,  and 
the  contract  proved  was,  that  the  defendant 
should  deliver  it  at  4«.  per  stone,  and  so  much 
more  as  the  plaintiff  paid  to  any  other  person  : 
this  was  held  a  variance.  Churchill  v,  Wilkint, 
1  T.  R.  447. 

IfU take.] — On  the  sale  of  a  specific  article  for 
a  certain  price,  a  dispute  afterwards  arising  as 
to  the  amount,  if  the  parties  never  were  ad  idem 
as  to  the  price,  by  reason  of  mutual  mistake, 
there  would  be  an  implied  contract  (the  article 
having  been  retained  so  long  that  it  could  not 
be  returned  in  the  same  condition)  to  pay  its 
leal  value.     West  v.  De  Wezele,  4  F.  &  F.  596. 


"Pair  Value  thereof." ]--In  March,  1853,  H., 
by  parol,  sold  goods  to  the  defendant,  at  an 
ag^r^d  price,  and  the  defendant  then  took  pos- 
session. In  the  following  May,  by  articles  of 
agreement,  it  was  agreed  between  them  as  fol- 
lows :  ^*  That  H.  shall  sell  and  the  defendant 
shall  purchase  the  same  goods,  and  that  the  price 
to  be  paid  for  the  same  shall  be  the  fair  amount 
of  the  value  thereof,  such  amount  to  be  settled, 
in  case  the  parties  differ  as  to  the  same,  by  arbi- 
tration, in  manner  hereinafter  mentioned ;  and 
that  the  defendant  shall  pay  to  U.  the  amount 
of  such  price  within  two  calendar  months  after 
such  price  shall  have  been  fixed,"  The  defen- 
dant continued  in  possession  of  the  goods,  and 
never  objected  to  the  price  originally  fixed.  H. 
having  become  bankrupt  in  August,  his  assignees 
sued  the  defendant  for  the  amount,  as  for  goods 
sold  and  delivered  : — Held,  that  in  the  absence 
of  evidence  that  the  parties  had  differed  since 
March  as  to  the  amount  then  fixed,  it  was  not 
shewn  that  the  event  upon  which  the  arbitra- 
tion clause  was  to  apply  had  ever  arisen,  and 
that  the  fair  value  mentioned  in  the  agreement 
must  be  taken  to  be  the  value  previously  ascer- 
tained and  agreed  to.  Oinnan  v.  Fowler^  14 
C.  B.  181  ;  23  L.  J.,  C.  P.  48. 

c.  Payment. 

After  Delivery.]  —  Where  an  agreement,  as 
described  in  a  declaration,  was  "  to  deliver  fifty 
tons  of  iron,  for  the  price  of  9^.  per  ton,  the 
goods  to  be  delivered  forthwith  to  the  defendant, 
at  his  works,  and  the  price  to  be  paid  in  cash  in 
fourteen  days  from  the  time  of  the  making  the 
contract :  **  — Held,  that  it  sufficiently  appeared 
upon  the  face  of  the  contract,  as  stated,  that 
the  delivery  was  intended  to  be  a  condition  pre- 
cedent to  the  payment.  Staunton  v.  Wood,  16 
Q.B.  638;  15Jur.ll23. 

Where  the  words  "  terms  cash "  are  inserted 
in  a  contract,  payment   on   delivery  is   not  a 
condition  precedent.    Nelson  v.  Pat  rich j  2  C.  & 
K.  641. 
.    A  contract  for  the  sale  of  thirty  bales  of  goats' 


j  wool,  at  a  certain  price  per  pound,  contained  the 
I  following  stipulation  : — "  Customary  allowance 
I  for  tare  and  draft,  and  to  be  paid  for  by  cash  in 
one  month,  less  five  per  cent,  discount :" — Held, 
that  the  vendee  was  entitled  to  have  the  goods 
delivered  to  him  immediately,  or  within  a  reason- 
able time,  but  was  not  bound  to  pay  for  them 
until  the  expiration  of  the  month.  Spartali  v. 
Beneche,  10  C.  B.  212  ;  19  L.  J.,  C.  P.  293. 

After  Action  brought.] — A.  contracted  to  buy 
of  B.  cement,  in  casks  and  bags,  at  a  given  price, 
for  cash,  B.  agreeing  to  allow  A.  3«.  6^.  for  each 
cask  and  2s,  6d.  for  each  bag  that  should  be  re- 
turned perfect.  In  an  action  by  A.  against  B., 
for  not  accepting  and  paying  for  the  casks  and 
bags,  the  declaration  averred,  that  A.  duly  paid 
B.  for  the  cement,  and  for  the  casks  and  bags, 
and  that  although  A.  was  ready  and  willing  and 
offered  to  return  the  casks  and  bags,  B.  refused  to 
accept  or  pay  for  them.  B.  pleaded  that  A.  did 
not  duly  pay  B.  for  the  cement,  casks  and  bags, 
and  that  A.  was  not  ready  and  willing  to  return 
the  casks  and  bags  to  B.  within  a  reasonable 
time : — Held,  that  a  payment  of  the  price  of  the 
cement  by  A.,  after  an  action  brought  against 
him,  was  a  payment  according  to  the  contract, 
so  as  to  entitle  him  to  complain  of  a  breach  of 
the  contract  on  the  part  of  B.  Nelson  v.  Pat' 
trick,  3  G.  B.  772 ;  16  L.  J.,  C.  P.  98. 

Beenming  Poiiession  in  Default.] — ^An  agree- 
ment between  vendor  and  vendee  of  a  chattel, 
that  the  former  may  resume  the  possession  if  the 
price  is  not  duly  paid,  is  a  personal  contract,  not 
binding  on  an  alienee,  or  the  personal  represen- 
tative of  the  vendee.  Jlowes  v,  BaZlf  1  M.  &  B. 
288  ;  7  B.  &  C.  481. 

By  Bills — Dishonour — Prodnctioii.] — ^A  pur- 
chaser having  given  the  seller  in  payment  for 
goods  bills  of  exchange,  which  were  afterwards 
dishonoured,  the  latter  sued  him  for  the  price  of 
the  goods  :— Held,  that  the  seller  was  not  bound 
to  produce  the  bills  at  the  trial,  and  that  the 
fact  of  their  being  in  the  possession  of  his  agent 
at  the  time  did  not  bar  his  right  to  recover. 
Iladwen  v.  Mendizabel,  2  C.  &  P.  20  ;  10  Moore, 
477. 

A  purchaser,  in  payment  of  goods,  accepted 
two  bills  drawn  on  him  by  the  vendor,  and  re- 
turned them  to  him  by  post.  The  vendor  in  a 
letter,  to  which  a  receipt  stamp  was  affixed, 
acknowledged  the  receipt  of  the  bills,  and  that 
they  had  been  placed  to  the  purchaser's  credit. 
He  afterwards  sent  the  same  bills  by  post  to  the 
purchaser,  in  a  letter,  requesting  him  to  accept 
the  bills,  payable  at  a  banker's,  and  then  to 
return  them.  The  bills  never  were  returned  ; 
the  purchaser  denied  having  received  them  back, 
but  there  was  other  evidence  that  he  had  so 
received  them.  It  was  found  as  a  fact,  that  the 
vendor  had  not  accepted  the  bills  as  payment : — 
Held,  that  he  might  recover  the  price  of  the 
goods  without  producing  the  bills.  Widders  v. 
Gorton,  1  C.  B.,  N.  S.  576  ;  26  L.  J.,  C.  P.  165. 

<— —  Benewal — Discharge.] — ^The  purchaser  of 
goods  to  be  paid  for  by  a  bill  upon  an  agent,  who 
has  no  funds  in  hand  when  it  becomes  due,  is  not 
discharged  by  the  renewal  of  the  bill  withou 
notice.     Clarke  v.  Noel,  3  Camp.  411. 

Custom  in  London — Tixne  for  Bescission.] 
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— If  goods  in  the  city  of  London  are  sold  by  a 
broker  to  be  paid  for  by  a  bill,  the  vendor  hii  a 
right  within  a  reasonable  time,  if  he  is  not  satis- 
fiai  with  the  safficiency  of  the  purchaser,  to 
annol  the  contract ;  but  the  vendor  must  inti- 
mate his  dissent  as  soon  as  he  has  an  opportunity 
to  inquire  into  the  solvency  of  the  purchaser. 
Jlodgson  v.  Daries^  2  Camp.  530. 

Five  days  considered  too  long  a  period  for  this 
purpose.    Ih, 


For   more  .  tkan   Price.] — A  vendor  of 


goods  being  paid  for  them  by  a  bill  at  one  month 
after  sight,  given  by  the  purchaser's  banker  for 
a  larger  sum  than  the  price,  the  vendor  paying 
the  cUfference,  is  not,  upon  the  bills  being  dis- 
honoured, precluded  from  recovering  against  the 
buyer  the  price  of  the  goods.  Fry  v.  Hilly  7 
Taunt.  397. 


By  Approved  Bill.]— If  it  is  stated  gene- 


rally  on  a  bought  and  sold  note  that  the  goods 
are  to  be  paid  "  by  bill,"  evidence  cannot  be  re- 
ceived to  shew,  that  by  bill  is  meant  an  approved 
bill  ;  and,  semble,  that  an  approved  bill  is  a  bill 
to  which  there  is  no  reasonable  objection,  and 
that  ought  to  be  approved.  Hodgson  v.  Davies, 
9Vjfra, 

The  plaintiffs  sold  to  the  defendants  goods  to 
1x5  paid  for  according  to  the  contract  between 
the  parties  by  cash  or  **  approved  banker's  bills." 
The  defendants  paid  for  them  by  an  approved 
banker's  bill,  which  was  dishonoured  on  present- 
ment for  acceptance.  They  were  not  parties  to 
the  bill,  and  received  no  notice  of  dishonour. 
In  an  action  against  them  by  the  plaintiffs  for 
the  price  of  the  goods  :— Held,  that  their  liabi- 
lity was  not  more  extensive  than  it  would  have 
been  if  they  had  indoi-sed  the  bill,  and  that  they 
were  therefore  discharged,  not  having  received 
due  notice  of  dishonour.  Smith  v.  Mercer,  3 
L.  R.,  Ex.  51  ;  37  L.  J.,  Ex.  2^  ;  17  L.  T.  317. 

By  Cheque— Ko  Fundi  to  Xeet.]— On  a  sale  of 
goods  for  ready  money,  if  the  purchaser  gives  in 
payment  his  cheque,  which  he  then  knows  he  has 
not  funds  in  the  bank  to  meet,  this  amounts  to  a 
false  representation  of  a  material  fact,  which 
vitiates  the  sale  and  entitles  the  seller  to  rescind 
the  contract,  even  though  the  purchaser  at  the 
time  believed,  and  had  reasonable  grounds  for 
believing,  that  the  cheque  would  be  paid. 
Limghnan  v.  Barry^  6  Ir.  li.,  C.  L.  457. 

d.  Sale  on  Credit. 

Katnre  of  Contract.]— On  a  contract  for  credit, 
a  promise  to  pay  before  the  time  is  nudum 
pactum,  but  it  may  be  material  as  to  whether 
the  contract  was  for  credit.  Heritage  v.  LaW' 
rence,  2  F.  &  F.  532. 

Credit— To  whom  given.]— Where  a  tradesman 
makes  out  an  account  for  goods  in  the  name  of  a 
particular  person,  it  must  be  taken  that  they 
were  furnished  on  the  credit  of  such  person, 
unless  it  is  shewn  by  unequivocal  evidence  that 
the  credit  was  in  fact  given  to  another.  Storr 
V.  Scott,  6  C.  &  P.  241.  See  Leggat  v.  Itced,  1 
C.  &  P.  17  ;  Thompsm  v.  Daxenj^ort,  9  B.  &  C. 
8G. 

Evidence  ai  to  Person  to  whom  Credit  eri^^i^-] 
— In  an  action  for  goods  sold  and  delivered  upon 


I  the  credit  of  the  defendant,  a  question  as  to  the 
amount  of  his  income  cannot  be  put,  if  the 
evidence  is  tendered  with  a  view  to  shew  the 
improbability  of  the  authority  having  been  given, 
to  purchase  the  goods.  Rome  v.  Polkinghome, 
1  C.  &  K.  618. 

Where,  however,  an  action  was  brought  against 
a  widow  for  dresses  ordered  and  worn  by  her 
daughter,  who  was  about  to  be  married  : — Held, 
that  evidence  of  the  amount  of  her  income  was 
admissible,  as  tending  to  shew  that  the  dresses 
were  not  supplied  upon  her  credit,  but  upon  the 
credit  of  her  daughter's  future  husband.    lb. 

Where  a  plaintiff,  through  his  agent,  con- 
tracted with  K.  for  the  sale  of  goods,  and  the 
question  was,  whether  they  were  sold  on  the 
credit  of  K.  or  of  the  defendant  (whose  agent 
K.  was  for  the  purchase  of  such  goods)  : — Held, 
that  a  letter  of  instructions  from  the  plaintiff  to 
his  agent  on  the  subject,  not  communicated  to 
K.,  or  to  the  defendant,  was  iiot  admissible  for 
the  plaintiff.  Smethurst  v.  Taylor,  12  M.  &  W. 
545  ;  14  L.  J.,  Ex.  86. 

In  an  action  for  goods  supplied  for  building 
cottages,  the  question  was,  whether  the  goods 
were  supplied  to  a  builder  afterwards  a  bank- 
rupt, or  to  the  defendant  who  had  employed  the 
builder.  The  defendant  called  the  builder,  who 
stated  that  the  plaintiff's  contract  was  made 
with  himself,  and  that  he  had  received  moneys 
from  the  defendant  in  respect  of  the  cottages : — 
Held,  that  he  might  also  be  asked  by  the  defen- 
dant which  way  the  balan.ce  was  between  him 
and  the  defendant  at  the  time  of  the  bankruptcy, 
Gerish  v.  Chartier,  1  C.  B.  13  ;  14  L.  J.,  C.  P. 
84  ;  9  Jur.  69. 

A  bill  of  parcels,  delivered  by  the  plaintiff, 
having  at  the  foot  of  it  a  receipt  written  at  the 
same  time  with  the  bill,  is  nevertheless  admis- 
sible without  a  receipt  stamp  for  the  purpose  of 
proving  that  the  goods  were  sold  to  a  third  per- 
son, and  not  to  the  defendant.  Milieu  v.  Dcnt^ 
10  Q.  B.  846. 

Married  Woman.] — ^Where  the  husband  neither 
does,  nor  assents  to,  any  act  to  shew  that  he  has 
held  out  his  wife  as  his  agent,  to  pledge  hia 
credit  for  goods  supplied  on  her  order,  the  ques- 
tion whether  she  bears  that  character  must  be 
examined  upon  the  circumstances  of  the  case. 
That  question  is  one  of  fact.  The  management 
of  the  husband's  house  would  raise  a  presump- 
tion of  agency  as  to  matters  necessarily  con- 
nected with  that  management,  which  might  not 
be  got  rid  of  by  a  mere  private  arrangement 
between  husband  and  wife.  Otherwise,  where 
such  management  did  not  exist.  A.  was  the 
manager  of  a  limited  company's  hotel  at  Brad- 
ford— where  his  wife  acted  as  manageress — ^they 
cohabited — he  made  his  wife  an  allowance  for 
clothes,  but  forbade  her  to  pledge  his  credit  for 
them.  She  purchased  clothes  in  London,  the 
bills  for  which  were  at  first  made  out  in  her 
name  and  were  paid  by  her.  She  afterwards  in- 
curred, with  the  same  tradesmen,  a  debt  for 
clothes,  pa3rment  for  which  was  demanded  from 
the  husband,  with  whom,  previously,  they  had 
had  no  communication  : — Held,  that  the  husband 
was  not  liable — that  under  the  circumstances 
here  the  mere  fact  of  cohabitation  did  not  raise 
a  presumption  of  agency,  nor  require  a  proof  of 
notice  not  to  trust  the  wife.  Debenham  t« 
Mellan,  6  App.  Cas.  24  ;  50  L.  J.,  Q.  B.  155  ;  43 
L.  T,  673  ;  29  W.  R.  141  j  46  J.  P.  252— H.  L.  (E.). 
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If  the  wife,  with  the  conctirrence  of  her  hus- 
iiand,  carries  on  a  separate  trade,  she  has  an 
implied  aathoritj  to  order  goods  for  the  par- 
IHvsGs  of  that  trade.  Petty  v.  Anderson^  3  Bing. 
170. 

The  prcsamption  that  a  wife  has  anthority  to 
order  all  the  requisites  of  a  household  on  her 
husband's  credit  may  be  rebutted  by  proving 
that  she  had  no  such  authority.  Jolly  y.  MccSj 
15  C.  B.,  N.  S.  628  ;  83  L.  J.,  C.  P.  177  ;  10  Jur., 
K.  fci.  319  ;  10  L.  T.  299  ;  12  W.  R.  473. 

And  tee  KvBBAKD  and  Wife, 

Vo  Proceeding  before  Credit  expired.]— 
(voods  sold  on  a  credit  unexpired,  is  a  denial 
of  any  right  of  action  by  the  vendor  for  the 
price.  Jiroomfield  v.  Smith,  2  Gale,  114  ;  1 
M.  &  W.  542. 

If  goods  are  sold  on  a  credit,  the  vendor  can- 
not  before  the  credit  has  expired  maintain  an 
action  for  goods  sold,  even  though  he  can  prove 
that  the  goods  were  not  bought  in  the  fair  way 
of  trade,  but  for  the  fraudulent  purpose  of  being 
immediately  resold  at  an  under  price.  Fergvwn 
V.  CarrlngtoTi,  9  B.  &  C.  59 ;  3  C.  &  P.  457  ; 
.V.  P.,  Stnrtt  V.  Smith,  1  C,  M.  &  R.  312  ;  4 
Tyr.  1019. 

On  a  sale  of  goods,  the  invoice  expressed  that 
they  should  be  paid  for  in  "  from  six  to  eight 
-weeks."  The  sale  took  place  on  the  1st  of  May, 
and  the  action  for  the  price  was  commenced  on 
the  18th  of  June.  At  the  trial  the  judge  left  it 
to  the  jury  to  say  what  was  the  mercantile 
meaning  of  the  expression  "from  six  to  eight 
weeks  ; ''  and  the  jury  found  that  the  action  had 
not  been  brought  prematurely.  The  judge, 
being  of  the  same  opinion,  directed  a  verdict  for 
the  plaintiff : — Held,  that  the  question  was  pro- 
perly left  to  the  jury,  and  the  verdict  right. 
Athforth  V.  Bedford,  9  L.  R.,  C.  P.  20  ;  43  L.  J., 
G.  P.  57. 

On  Vendee*!  Befosal  to  give  Bill.]— Where 
goods  were  sold  upon  a  contract,  that  the  vendee 
was  to  pay  for  them  in  three  months  by  a  bill 
at  two  months : — Held,  that  the  contract  was  for 
a  credit  of  five  months,  and  therefore  that  an 
action  for  goods  sold  and  delivered  could  not  be 
brought  at  the  end  of  three  months,  upon  the 
neglect  of  the  vendee  to  give  his  bill  at  two 
months ;  the  remedy  being  by  a  special  action 
for  damages  for  not  giving  such  bill.  Mussen  v. 
Price,  4  East,  147. 

Goods  were  sold,  and  work  was  done,  the 
price  of  which  amounted  to  2442.,  upon  an  agree- 
ment that  30/.  should  be  paid  in  ready  money, 
and  the  residue  by  bills  of  302.  each,  payable  in 
succession  every  three  months  : — Held,  that, 
until  the  expiration  of  the  period  at  which  the 
last  bill  would  become  due,  the  vendor  could  not 
recover  in  an  action  for  goods  sold  and  delivered 
and  work  done,  although  the  defendant  had 
omitted  to  pay  the  302.  or  to  give  the  bills,  and 
that  the  proper  remedy  was  by  a  special  count 
for  not  paying  that  sum  and  giving  the  biUs. 
Paul  V.  Dod  or  Dodd,  2  C.  B.  800  ;  15  L.  J., 
C.  P.  177  ;  10  Jur.  335. 

Where  goods  are  sold  and  delivered  upon  an 
agreement  to  be  paid  for  by  a  present  bill  pay- 
able at  a  future  day,  it  does  not  create  a  present 
debt,  on  which  an  action  for  goods  sold  and  de- 
livered is  maintainable  by  the  vendor,  before  the 
time  when  the  bill  agreed  to  be  given  becomes 


due,  and  when  the  contract  is  no  longer  execu- 
tory. Uoskhu  V,  Dupei'oy,  9  East,  498  j  6  Esp. 
58. 

The  plaintiffs  contracted  to  deliver  iron  of  a 
certain  quality  to  the  defendants,  and  agreed  to 
receive  payment  for  each  delivery,  either  in  cash 
for  discount  within  a  month,  or  by  bills  at  four 
months,  according  to  the  defendants'  option. 
Upon  application  by  the  plaintiffs  in  July  for 
payment  for  iron  delivered  in  June  the  defen- 
dants elected  to  pay  by  bill.  Before,  however, 
the  bill  was  given,  the  defendants  discovered 
that  the  iron  which  had  been  worked  up  into 
plates  was  of  inferior  quality  to  the  sample,  and 
useless  to  them.  They  therefore  refused  to  ac- 
cept any  more  bills,  and  the  plaintiffs  imme* 
diately,  in  August,  brought  an  action  to  recover 
the  contract  price  of  the  June  delivery : — Held, 
that  the  contract  having  been  broken  by  the 
plaintiffs  delivering  iron  of  inferior  quality,  and 
it  being  consequently  their  fault  that  the  bill  for 
the  invoiced  price  was  not  given,  and  yet  both 
parties  having  at  the  time,  and  up  to  the  dis- 
covery of  the  quality  of  the  iron,  treated  the 
delivery  as  made  under  the  contract,  and  to  be 
paid  for  under  it,  the  period  of  credit  had  not 
expired,  and  the  plaintiffs  were  not  entitled  to 
sue  either  for  the  contract  price  or  on  a  quantum 
valebant  for  the  reduced  value  of  the  goods, 
Wayne's  Merthyr  Steam  Coal  and  Iron  Com* 
pany  v.  Moreioood,  46  L.  J.,  Q.  B.  74i5. 

If  the  agreed  terms  of  payment  for  goods  sold 
are  by  a  three  months'  bill,  the  buyer  to  have 
the  option  of  paying  cash  at  2\  discount,  the 
buyer  is  not  bound  to  accept  a  bill  for  a  larger 
amount  than  his  debt,  and  even  if  he  refuses  to 
accept  a  bill  correctly  drawn  the  seller  cannot 
sue  for  goods  sold  and  delivered  before  th,e  end 
of  three  months  from  the  date  of  the  bill  drawn 
by  him.  Andersim  v.  Carliale  Horse  Clothing 
Company,  21  L.  T.  760. 

If,  however,  the  agreed  terms  are  cash,  with 
buyer's  option  of  a  bill,  the  seller  can  sue 
immediately  upon  the  buyer's  refusal  to  accepts 
lb. 

When  goods  were  sold  under  the  following 
terms,  "  2|  per  cent.,  or  three  months'  bill,"  which 
was  explained  to  mean  cash  at  the  expiration  of 
the  month  succeeding  the  current  month,  deduct- 
ing a  discount  of  2^  per  cent.,  or,  at  the  buyer's 
option,  a  bill  at  three  months  from  the  same 
period  ;  the  buyer  having  refused  to  accept  a  bill 
at  the  end  of  the  second  month : — Held,  that  the 
seller  might  at  once  sue  him  for  the  price  of  the 
goods,  and  was  not  bound  to  wait  the  additional 
three  months.  Rvgy  v.  Weir,  16  C.  B.,  N.  S. 
471. 

B.  agreed  to  furnish  goods  to  C,  to  the  amoimt 
of  600/.,  on  the  terms  of  half  cash,  and  half  by 
bill  at  six  months  ;  goods  to  the  amount  of  88/. 
having  been  delivered  without  either  cash  or  bill 
from  C,  and  an  application  having  been  made 
by  him  for  payment,  he  replied  by  letter,  that 
"the  demand  was  opposed  to  treaty,"  that  he 
"  closed  all  further  orders, "  and  desired  that 
what  he  had  "  not  purchased  might  be  taken  off 
the  premises  :" — Held,  that  his  letter  was  a 
rescission  of  the  contract,  and  that  B.  was  not 
bound  to  bring  his  action  on  the  special  con- 
tract, but  might  sue  at  once  for  the  goods  ac- 
tually delivered.  Bartholomew  v.  Markwich, 
16  C.  B.,  N.  S.  711;  33  L.  J.,  C.  P.  145; 
10  Jur.,  N.  S.  616 ;  9  L.  T.  651  ;  12  W.  R. 
314. 
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Where  goods  are  sold  at  three  months'  credit, 
the  vendor  agreeing,  if  the  vendee  should  want 
further  time,  to  take  his  bill  at  three  months* 
date  at  the  end  of  the  first  three  months ;  un- 
less the  vendee  gives  such  a  bill,  although 
before  the  end  of  the  first  three  months  the 
vendor  may  bring  his  action  immediately.  Xiek- 
son  V.  Jejpson^  2  Stark.  227. 

Where  a  bill  of  exchange  given  in  payment 
for  goods  sold  is,  upon  presentment  to  the 
drawee,  refused  acceptance  : — Held,  that  the 
holder  having  declared  against  the  drawer  on 
the  bill,  and  joined  counts  for  goods  sold,  may 
treat  such  bill  as  a  nullity,  and  recover  his  de- 
mand on  the  latter  counts,  although  the  credit 
on  the  bill  is  not  expired.  Ilickl'uuf  v.  Hardy, 
1  Moore,  61 ;  7  Taunt  312. 

Goods  sold  at  six  months'  credit,  payment  to  be 
then  made  by  a  bill  at  two  or  three  months,  at 
the  purchaser's  option,  is  in  effect  a  nine  months' 
credit.    Ild^s  v.  Winterhottom^  2  B.  &  Ad.  431. 

Option  to  give  Bill— Part  Payment.]— A  per- 
son bought  goods  upon  the  following  terms  of  pay- 
ment :  ''four  months'  bill  on  the  10th  of  the  month 
following  delivery,  or  20«.  for  cash."  After  the 
delivery  of  the  goods  he  paid  part  of  the  price  in 
cash : — Held,  that  he  had  exercised  his  option  of 
paying  ready  money,  and  therefore  that  the 
seller  might  sue  him  for  goods  sold  and  delivered, 
without  waiting  for  the  expiration  of  the  four 
months.    Schneider  v,  Foster ^  2  H.  &  N.  4, 


Six  or  Kine  Xonthi.]~Upon  a  sale  of 


goods  at  six  or  nine  months'  credit,  the  pur- 
chaser, by  not  paying  at  the  end  of  six  months, 
makes  his  election  to  take  credit  for  the  nine 
months,  and  there  is  no  debt  till  they  are  ex- 
pired. Price  V.  Sixon,  2  Bosc,  438  :  5  Taunt. 
338. 

After  Expiration  of  Credit.] — After  the  time 
of  credit  expired,  the  action  will  lie.  Miller  v. 
Sliaicc,  4  East,  149. 

If  goods  are  sold  at  two  months'  credit  to  be 
paid  for  by  a  bill  at  twelve  months,  and  the 
goods  are  not  paid  for  after  the  expiration  of 
the  fourteen  months,  the  vendor  may  sue  for 
goods  sold  and  delivered.  Brooke  v.  White j  1 
N.  R.  330  ;  6'.  P.,  Marshall  v.  Poole,  13  East, 
98. 

So,  if  the  time  given  was  after  the  sale,  or  if 
the  sale  was  not  bon&  fide,  the  party  may  sue 
for  his  debt  immediately.  J)c  tSymons  v.  Mlnch- 
ioichj  1  Esp,  430. 

From  what  Date  Credit  begins  to  Bun.] — In 
computing  the  time  of  credit  on  a  mercantile 
contract,  the  day  on  which  the  contract  was  made 
is  to  be  excluded  from  the  reckoning.  Webb  v, 
Faii^tnaTier,  6  D.  P.  C.  549  ;  3  M.  &  W.  473. 

Kon-Delivery  of   Goods  sold   on    Credit.] — 

A.,  having  bought  some  sheep  on  credit,  left 
them  in  the  custody  of  the  vendor.  Without  any 
default  on  the  part  of  A.,  the  vendor  resold  the 
sheep  : — Held,  that  though  the  price  had  not 
been  paid  or  tendered  by  A,,  the  resale  was  a 
conversion  of  the  sheep  by  the  vendor  in  respect 
of  which  A.  was  entitled  to  maintain  trover. 
Chitierij  v.  Viall,  5  H.  &  N.  288  ;  29  L.  J.,  Ex. 
180  ;  8  W.  R.  629. 


II.    STATUTE   OF  FRAUDS. 

1.  What  within  the  Statute. 

a.  Subject-Katter. 

Hixed.]-— A  contract  for  the  sale  of  goods,  of 
the  value  of  10/.  or  upwards,  is  not  the  less 
within  the  17th  section  of  the  Statute  of  Frauds, 
because  it  also  embraces  some  other  matter  to 
which  the  statute  does  not  extend.  Harnuiii  v. 
Reeve,  18  C.  B.  687  ;  25  L.  J.,  C.  P.  257. 

Auction.] — Sales  by  auction  arc  within  the 
17th  section.  Kenworthy  v.  Schofield,  4  D.  v^  R. 
556  ;  2  B.  &  C.  945. 

Bonds  and  Shares.] — A  contract  for  the  sale  of 
railway  shares,  or  shares  in  a  banking  company, 
of  the  value  of  10?.,  is  not  a  contract  for  the  sale 
of  goods,  wares  or  merchandise,  within  the  1 7ih 
section.  Bowlby  v.  Bell,  3  C.  B.  284  ;  16  L,  J., 
C.  P.  18  ;  Humble  v.  Mitchell,  3  P.  &  D.  141 ;  11 

A.  &  E.  206  ;  2  Railw.  Cas.  70. 

Nor  is  a  contract  to  buy,  sell  or  deliver  Spanish 
bonds.  Hescltitie  v.  Siggers,  1  Ex,  856;  18  L.  J., 
Ex.  166. 

Nor  is  a  sale  of  a  share  in  a  mining  company. 
Watson  V.  Spratley,  10  Ex.  222 ;  24  L.  J.,  Ex. 
63. 

Artificial  Teeth.] — But  a  contract  to  make 
a  set  of  artificial  teeth  to  fit  the  mouth  of  the 
employer  is  a  contract  for  the  sale  of  a  chattel, 
and  a  count  for  work,  labour  and  materials  is  not 
sustamable.  Lee  v.  Griffln,  1  B.  &  S,  272  ;  30 
L.  J.,  Q.  B.  252;  7  Jur.,  N.  S.  1302  ;  4  L.  T.  540  ; 
9  W.  R.  702. 

Carriage.] — Where  the  plaintiff  agreed  by 
parol,  that,  if  the  defendant  would  employ  his 
ship  to  carry  corn,  he  would  procure  him  coals  at 
A.,  and  convey  them  to  B.  at  a  stipulated  price  : 
— Held,  that  this  was  not  a  contract  nor  an  agree- 
ment within  the  provisions  of  the  statute,  so  as 
to  be  required  to  be  in  writing  ;  nor  was  i)art 
delivery  or  part  payment  necessary  to  make  it 
binding  on  the  parties.  Cobbold  v.  Ca*ton,  1 
Ring.  399  ;  1  C.  &  P.  51  ;  8  Moore,  456. 

L.,  a  comfactor  at  N.,  agreed  to  sell  barley  of 
the  plaintiff  to  the  defendant,  to  be  delivered  at 
L.'s  warehouse  at  D.,  to  go  by  the  first  boat  of  L., 
which  went  from  N.  to  D.,  at  38#.  per  quarter, 
which  was  a  higher  price  on  account  of  its  being 
to  be  delivered  at  L.'s  exi>ense  ;  and  the  barley 
being  then  in  the  hands  of  T.,  the  defendant  de- 
sired him  to  see  it  delivered  and  measured,  and 
put  up  properly,  and  the  barley  was  sent  by  L.'8 
first  boat,  and  the  invoice  delivered  to  the  de- 
fendant, who  requested  time  to  pay,  but  after- 
wards refused  to  accept  the  barley  : — Held,  that 
this  was  a  contract  for  the  sale  of  goods,  and  not 
a  mixed  contract  for  the  carriage  as  well  as  sale, 
though  the  price  was  enhanced  by  the  carriage  ; 
and  that  the  defendant's  having  appointed  the 
particular  boat,  and  having  desired  T.  to  inspect 
the  loading,  did  not  amount  to  an  acceptance  on 
his  part.    Astey  v.  Uimry,  4  M.  &  S.  262. 

To  C^row  Crops.]— Where  A.  agreed  to  supply 

B.  with  a  quantity  of  turnip  seed,  and  B.  agreed 
to  sow  it  on  his  own  land,  and  sell  the  crop  of 
seed  pixxiuced  therefrom  to  A.,  at  1/.  1*.  the 
Winchester  bushel,  and  the  seed  so  produced  at 
the  price  agreed  upon  exceeded  in  viuue  the  sum 
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«f  10?.: — Held,  that  this  contract  wa3  within  the 
statute,  and  void  for  want  of  a  mcmorandam  in 
wriUng.     Watts  v.  Fricful,  10  B.  &  C.  446. 

Sale  for  DeliYery  Elsewhere.] — A  sale  of  goods 
for  more  than  10/.  by  sample  in  one  place,  to  be 
afterwards,  delivered  at  another^  is  within  the 
statate.     Cooper  v.  EUt&n,  7  T,  R.  14. 

Trees  to  be  Polled.]— The  plaintifE  verbally 
agreed  to  sell  to  the  defendant  trees  growing 
upon  the  plaintiflfs  land,"  to  be  got  away  as  soon 
as  possible."  The  defendant  thereupon  cut  down 
some  of  the  trees,  and  lopped  off  the  stumps  and 
l;>ranches.  The  plaintiff  afterwards  counter- 
manded the  sale,  but  the  defendant  cut  down  tlie 
remaining  trees  and  carried  them  away  : — Held, 
that  as  the  trees  were  to  be  felled  forthwith 
after  the  agreement  to  buy  them,  the  contract 
did  not  relate  to  an  interest  in  land  within  s.  4 
of  the  Statute  of  Frauds  ;  that  the  conti-act  was 
{or  the  sale  of  goods,  and  that  there  had  been  a 
sufficient  acceptance  and  actual  receipt  to  satisfy 
8.  17.  Marshall  v.  Green,  1  C.  P.  D.  35  ;  45 
I/.  J.,  C.  P.  158  ;  33  L.  T.  404  ;  24  W.  II.  175. 

Writing  diflbring  from  Contract.]— A  parol 
agreement  was  for  the  sale  of  a  quantity  of 
whisky  to  be  ascertained  by  a  redip : — Held,  that 
a  memorandum  in  writing,  representing  the  sale 
of  an  ascertained  quantity,  was  not  suiticicnt  to 
satisfy  the  Statute  of  Frauds.  Mahalen  v. 
Dublin,  and  Chapelizod  JDhtillery  Company,  11 
It.  R.,  C.  L.  83. 

b.  Executory  Contracts. 

Constmetion  of  StatnteB.] — The  17th  section 
of  the  29  Car.  2,  c.  3,  and  the  7th  section  of  the 
S  Geo.  4,  c.  14,  are  to  be  read  together.  Ilannaii 
T.  lUevc,  18  C.  B.  587  ;  25  L.  J.,  C.  P.  257. 

The  effect  of  the  7th  section  of  the  9  Geo.  4, 
c.  14,  is  to  substitute  for  the  words  "  for  the  price 
of  lO^*'  in  the  17th  section  of  the  29  Car.  2,  c.  3, 
the  words  "  of  the  value  of  lOZ."    lb. 

Goods  made,  and  to  be  made.] — Where  an 
order  is  g^ven  for  goods,  some  of  which  are  ready- 
inade  at  the  time  of  the  contract,  and  the  rest  are 
to  be  manufactured  according  to  order,  and  the 
goods  which  are  ready-made  are  afterwards  de- 
Jivered  and  paid  for,  the  acceptance  of  them  is  a 
part  acceptance  of  the  whole,  to  satisfy  the  17th 
section  of  the  Statute  of  Frauds,  and  the  9  Geo. 
4,  c.  14,  s.  7,  as  the  whole  forms  but  one  entire 
contract.  Scott  v.  JJastern  Counties  Mail  way 
Company,  12  M.  &:  W.  33  ;  13  L.  J.,  Ex.  14  ;  7 
Jur.  990. 

Where  XaterialB  Found.] — A  printer  verbally 
agreed  to  print  for  the  defendant  500  copies  of  a 
treatise,  to  which  a  dedication  was  to  be  prefixed, 
at  a  certain  price  per  sheet,  including  paper. 
Hie  treatise  was  printed,  and  after  the  proof- 
sheet  of  the  dedication  was  revised  by  the  de- 
fendant, and  returned  to  the  printer,  he,  for  the 
first  time,  discovered  that  it  was  libellous  matter, 
and  refusisd  to  complete  the  printing  of  it : — 
Held,  that  this  was  not  a  contract  for  the  sale  of 
^oods,  within  the  17th  section  of  the  Statute  of 
S'rauds,  as  extended  by  9  G«o.  4,  c.  14,  s.  7.  Clay 
V.  Yates,  1  H.  &  N.  73  ;  25  L.  J.,Ex.  237  ;  2  Jur., 
J^.  S.  908. 

The  9  Geo.  4,  c.  14,  s.  7,  only  applies  to  cases 


where  the  bargain  is  for  goods  afterwards  to  be 
made,  and  not  for  goods  for  which  the  material 
is  found.    lb. 

Materials  to  be  Procured.] — ^A  contract  for  the 
sale  of  goods,  to  be  delivered  at  a  future  day,  is 
not  invalidated  by  the  circumstance,  that,  at  the 
time  of  the  contract,  the  vendor  neither  has  the 
goods  in  his  possession,  nor  has  entered  into  any 
contract  to  buy  them,  nor  has  any  reasonable 
expectation  of  becoming  possessed  of  them  by 
the  time  appointed  for  delivering  them,  otherwise 
than  by  purchasing  them  after  making  the  con- 
tract. JlibbUwhite  V.  M'Morine,  5  M.  &  W.  462 ; 
3  Jur.  509. 


2.  Sufficiency  op  Note  ob  Mbmoraxdum. 

a.  General  Keauisites. 

Contents.] — The  memorandum  of  a  contract 
for  the  sale  of  goods  required  by  the  Statute  of 
Frauds  must  express  every  essential  element  of 
the  contract.  McLean  v.  Nicoll,  7  Jur.,  N.  S. 
999;  4L.  T,863  ;  9  W.  R.  811. 

When  made.] — ^The  memorandum  of  a  contract 
for  the  sale  of  goods  must  have  been  made 
before  the  commencement  of  the  action.  Jiill  v. 
Bainent,  9  M.  &  W.  36. 

The  memorandum  or  note  of  an  agreement 
must  be  a  memorandum  of  an  agreement  com- 
plete at  the  time  the  memorandum  is  made. 
Munday  v.  Asprey,  13  Ch.  D.  855  ;  49  L.  J.,  Ch. 
216  ;  28  W.  R.  347. 

Attempted  Bepndiation.] — ^A.  upon  one  and 
the  same  occasion  bought  several  parcels  of 
goods  of  B.,  one  parcel  (consisting  of  chimney- 
glasses  amounting  to  38/.  lOs.  Gd.^  for  ready 
money,  the  rest  (some  of  which  had  to  be  manu- 
factured) on  credit.  The  goods  were  sent  to  the 
purchaser  at  different  times.  The  chimney- 
glasses  being  damaged  in  the  carriage,  he  de- 
clined to  receive  them.  A.  afterwards,  in 
answer  to  an  application  by  B.  for  payment  for 
the  whole  of  the  goods,  wrote  to  him  in  sub- 
stance as  follows  :  "  The  only  parcel  of  goods 
selected  for  ready  money  was  the  chimney- 
glasses,  amounting  to  38/.  10*.  Qd,,  which  goods 
I  have  never  received,  and  have  long  since  declined 
to  have,  for  reasons  made  knowm  to  you  at  the 
time  ;  with  regard  to  the  rest  I  am  ready  to  pay." 
An  action  having  been  brought  to  recover  the 
value  of  the  whole  of  the  goods,  A.  paid  into 
court  sufficient  to  cover  all  but  the  price  of  the 
chimney-glasses,  and  the  jury  found  that  the 
chimney-glasses  were  sold  under  a  separate  con- 
tract from  the  rest  of  the  goods  :-— Held,  that  the 
letter,  inasmuch  as  it  contained  an  admission  of 
the  bargain  and  of  all  the  substantial  tei-ms  of 
it,  was°a  sufficient  note  or  memorandum  of 
the  contract,  notwithstanding  the  subsequent  at- 
tempted repudiation  of  liability.  Mailey  v. 
Siceeting.  9  C.  B.,  N.  S.  843  ;  30  L.  J.,  C.  P.  150  ; 
9  \V.  R.  273. 

b.  Statement  of  Price. 

Whether  Kecessary.]— Where  an  execute ly 
contract  is  entered  into  for  the  fabrication  of 
goods,  without  any  agreement  as  to  price,  the 
memorandum  of  the  contract  required  by  the 
statute  is  sufficient  without  the  specification  of 
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price.    Hoadley  v.  MLaine,  10  Bing.  482  ;  4  M. 
&  Scott,  340. 

The  defendant  agreed  to  purchase  the  plain- 
tiff's goods  at  a  discount  of  twenty-five  per  cent., 
from  a  list  of  goods  with  prices  annexed,  and  he 
signed  an  order  for  the  goods,  referring  to  the 
list.  The  terms  as  to  discount  were  not  men- 
tioned in  the  order  : — Held,  that  the  order  was 
not  a  sufficient  memorandum  of  the  bargain,  as 
it  did  not  contain  the  price.  Giwdwan  v. 
Griffitlis,  1  H.  &  N.  574  ;  26  L.  J.,  Ex.  145. 

A  sold  note  expressed  "eighteen  pockets  of 
hops  at  100*.  : " — Held,  that  parol  evidence  was 
admissible  to  shew  that  the  100«.  meant  the 
price  per  cwt.  Sj)icer  v.  Cooper^  1  G.  &  D.  52  ; 
1  Q.  B.  424  ;  6  Jur.  1036. 

The  defendants,  merchants  at  St.  Vincent's, 
sent  the  plaintiffs  an  order  to  ship  goods  therein 
specified,  by  the  Emerald.  The  order  directed 
that  the  terms  were  to  be  "  moderate."  The 
plaintiffs  accepted  the  order,  and  shipped  the 
goods  accordingly.  They  were  lost  in  the  pas- 
sage out : — Held,  first,  that  there  was  a  sufficient 
contract  within  the  Statute  of  Frauds.  Ash' 
croft  V.  Morrin,  4  M.  &  Q.  450  ;  6  Jur.  783. 

Held,  secondly,  that  it  was  not  necessary  for 
the  completion  of  the  contract  that  the  price  of 
the  goods  should  be  specified  ;  it  was  enough  to 
say  that  the  price  should  be  moderate,  and  the 
goods  being  named,  that  price  might  be  ascer- 
tained with  sufficient  certainty  to  satisfy  the 
statute,    lb, 

A  contract  of  sale  may  be  complete  and  bind- 
ing, though  silent  as  to  price  (such  silence  being 
equivalent  to  a  stipulation  for  a  reasonable  price) 
and  as  to  the  time  and  mode  of  payment.  Valpy 
V.  GiUon,  4  C.  B.  837, 

There  may  be  a  complete  contract,  so  as  to 
pass  the  property  in  goods  from  the  seller  to  the 
buyer,  although  the  price  has  not  been  definitely 
agreed  on  between  them.  Joyce  v.  Bwann^  17 
C.  B.,  N.  S.  84. 

A  note  of  a  bargain  for  the  purchase  and  sale 
of  goods  must  state  the  price  of  the  goods,  or  it 
will  not  satisfy  the  requisites  of  the  statute. 
Mmore  v.  Kingscotc^  8  D.  &  R.  343  j  5  B.  &  C. 
583. 


Part  Performance — Parol  Evidence.] — 


Aft«r  a  parol  agreement  for  the  sale  of  goods, 
to  be  delivered  by  successive  consignments 
at  a  specified  price,  had  been  entered  into,  a 
memorandum  in  writing  of  the  bargain,  but 
omitting  the  price,  was  made  and  signed  by  the 
agent  of  the  sellers  ;  and  several  of  the  consign- 
ments were  delivered,  accepted  and  paid  for  at 
the  price  agreed  on : — Held,  in  an  action  for 
non-delivery  of  the  remaining  consignments, 
that  the  memorandum  was  merely  an  admission 
of  a  contract  of  which  there  had  been  part  per- 
formance, and  that  parol  evidence  was  admis- 
sible to  prove  the  price,  Jeffcott  v.  North 
British  Oil  Company,  8  Ir.  R,,  C.  L.  17, 

Xethod  of  Payment.] — At  the  time  of  entering 
into  a  contract  for  the  sale  of  goods  it  was 
agreed  that  payment  should  be  made  by  a  cheque 
on  the  defendant's  brother  : — Held,  that  the 
omission  of  that  stipulation  did  not  vitiate  the 
memorandum.  Sari  v.  Bourdillon,  1  C.  B.,  N.  S. 
188  ;  26  L.  J.,  C.  P.  78  ;  2  Jur.,  N.  S.  1208. 

Upon  a  sale  of  whisky,  the  parol  agreement 
was  that  the  price  should  be  paid  in  cash  within 
a  month  after  delivery,  or    by  a  bill  at  four 


months  with  bank  rate  of  interest  added : — • 
Held,  in  an  action  for  non-delivery  of  the 
whisky,  that  a  memorandum  in  writing,  repre- 
senting the  sale  as  for  "  net  cash,"  was  not  suffi- 
cient to  satisfy  the  Statute  of  Frauds.  Mahalen 
V.  DuUin  and  Chapelizod  Distillery  Company , 
11  It.  R.,  C.  L.  83. 

0.  Names  of  Buyer  and  Seller. 

Certainty  as  to.] — A  contract  in  writing  to 
satisfy  the  Statute  of  Frauds  must  contain  the 
name  of  the  seller,  qu&  seller,  as  well  as  the 
signature  of  the  person  to  be  charged.  Vanden* 
berg  V.  Spooner,  1  L.  R.,  Ex.  316  ;  35  L.  J.,  Ex« 
201  ;  14  W.  R.  843  ;  4  H.  &  C.  519. 

The  follo\\ing  bought  note  :  "  D.  S.  agrees  to 
buy  the  whole  of  the  lots  of  marble  purchased 
by  v.,  now  laying  at  Lyme,  at  Is.  per  foot,"  is 
not  a  sufficient  memorandum,  inasmuch  as  it 
does  not  appear  by  reasonable  construction  or 
necessary  intendment  that  V,  is  the  vendor# 
lb. 

It  is  not  necessary  that  the  parties  should  be 
described  as  buyer  and  seller,  provided  it  is  clear 
from  the  surrounding  circumstances  which  posi- 
tion they  respectively  occupv.  Ketoell  v.  Rad" 
ford,  3  L.  R.,  C.  P.  62  ;  37  L.  J.,  C.  P.  1 ;  17  L.  T. 
118;  16  W.  R.  97. 

A  baker  bought  of  a  flour  dealer  a  quantity  of 
flour.  At  the  time  of  the  sale  Williams,  the 
dealer's  agent,  by  whom  the  sale  was  effected, 
wrote  and  signed  the  following  entry  in  the 
baker's  book :  "  Mr.  Newell,  32  sacks  culasses, 
at  39*.  280.  To  wait  orders.  John  Williams. 
June  8th  : " — Held,  that  the  surrounding  cir- 
cumstances of  the  contract  might  be  looked  at  in 
ascertaining  the  meaning  of  the  document,  and 
that  it  was  a  sufficient  note  or  memorandum  of 
the  contract  within  the  statute.    lb. 

How  Inierted.] — It  is  immaterial  when  the 
name  of  the  party  sought  to  be  charged  is  added 
by  the  party  himself,  on  wliat  part  of  the  paper 
it  appears — whether  at  the  head,  in  the  middle, 
or  at  the  end  ;  and  it  is  the  same  thing,  in  that 
respect,  when  it  is  put  there  by  the  party's 
authorized  agent.  Durrell  v.  Bvans.  1  H.  &  C; 
174  ;  31  L.  J.,  Ex.  337  ;  9  Jur.,  N.  S.  104  ;  7  L.  T. 
97;   10  W,  R.  665— Ex.  Ch. 

d.  Siffnature. 

Of  Party  to  be  Charged.] — It  is  no  objection  to 
the  validity  of  a  contract  for  the  sale  of  goods^ 
signed  by  the  seller,  that  the  seller  cannot  en- 
force the  same  conti-act  against  the  buyer,  be- 
cause the  buyer  has  never  signed  it.  Allen  n 
Bonnet,  3  Taunt.  169. 

A  party  cannot  sue  another  for  not  accepting 
goods,  if  the  contract  note  was  only  signed  by 
himself  ;  for  if  he  acted  as  a  broker,  he  cannot 
sue  as  a  principal ;  and  if  he  was  a  principal, 
his  signing  would  not  bind  the  vendee,  llayner 
V.  Linthome,  2  C.  &  P.  124 ;  R.  &  M.  325. 

A  memorandum  signed  by  parties,  whereby 
they  agreed  to  give  so  much  for  goods,  takes  the 
case  out  of  the  statute,  though  not  signed  by  the 
seller,  nor  expressing  any  consideration  for  their 
promise,  otherwise  than  by  inference  from  their 
own  obligation.  Egerton  v,  Matthmos,  6  East, 
307;  2  Smith,  839. 

A  note  or  a  memorandum  of  a  contract  for 
the  sale  of  goods,  signed  by  the  seller  only,  is 
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not  sufficient.     Champion  v,  Plummer^  1  K,  R. 
252  ;  5  Esp.  240. 

Entry  in  Partiei'  Booki.] — A  memorandam  of 
sale  of  goods  in  the  vendor's  books,  signed  by  the 
vendee  in  initials,  the  vendor's  name  not  appear- 
ing in  the  book,  is  not  a  sufficient  note  in  writing  ; 
nor  will  the  defect  be  qured  by  a  letter  from  the 
vendee,  in  which  the  vendor's  name  does  appear, 
unless  the  letter  clearly  refers  to  the  memoran- 
dnm.    Jacob  v.  Kirk,  2  M.  &  Rob.  221. 

The  traveller  of  hop  merchants  in  London 
sigreed  with  the  defendant,  at  Leeds,  for  the  sale 
to  him,  by  sample,  of  a  quantity  of  hops.  The 
defendant  wrote  in  his  own  book,  which  he  kept, 
•  the  following  memorandum  :  ^*  Leeds,  19th  Oc- 
tober, 1836,  sold  John  Dodgson,  27  pockets  Play- 
sted,  1836,  Sussex,  at  10347.;  4  pockets  Sclme 
Beekley  at  95«.  The  bulk  to  answer  sample. 
Samples  and  invoice  to  be  sent  per  Rockingham 
coach.  Payment  in  bankers'  bills  at  two  months.*' 
This  was  signed  by  the  traveller  on  behalf  of 
the  sellers  : — Held,  a  sufficient  memorandum  of 
.  the  contract.  Johnaon  v.  Dodgson,  2  M.  &  W.  653. 

The  defendant  went  into  the  plaintiff's  shop, 
and  agreed  to  purchase  goods  in  the  aggregate 
exceeding  the  value  of  10^.  The  several  articles, 
with  their  respective  prices,  were  entered  in  the 
plaintiff's  order-book,  on  the  fly-leaf,  at  the  be- 
ginning of  which  was  written  the  name  of  the 
plaintiff ;  and  the  defendant  wrote  his  name  at 
the  foot  of  the  entry,  for  the  purpose  of  verifying 
the  bargain  : — Held,  a  sufficient  signature  of  the 
contract  by  both  parties.  Sari  v.  Bourdillon, 
1  C.  B.,  N.  S.  188  ;  26  L.  J.,  C.  P.  78  ;  2  Jur.,  N.  S. 
1208, 

Open  Proposal  Signed  by  Writer.] — A  promise 
in  writing,  signed,  to  pay  any  one  unnamed,  who 
shall  furnish  goods  to  the  writer,  or  to  a  third 
person  making  default,  will  become  a  binding 
contract  with  any  one,  whosoever  he  may  be, 
.who  shall  accept  the  promise  in  writing  and  fur- 
nish the  goods.  Williams  v.  Byrnes,  1  Moore, 
P.  C.  C,  N.  8.  154  ;  9  Jur.,  N.  S.  363  ;  8  L.  T. 
69 ;  11  W.  R.  487. 

Hame  Printed.]  —  A  letter  containing  pro- 
posed terms  of  a  contract  between  A.  B.,  the 
sender,  and  the  sendee,  written  out  by  the 
sender  upon  paper  bearing  a  printed  heading, 
**  Memorandum  from  A.  B.,"  was  held  to  be  a 
sufficient  note  in  writing  to  charge  A.  B.  A 
memorandum  of  a  contract  is  sufficiently  signed 
within  the  4th  section  of  the  Statute  of  Frauds 
if  it  contains  the  terms  of  the  contract  and  the 
name  of  the  party  charged,  and  is  given  by  him 
to  the  other  narty  under  circumstances  which 
shew  a  recognition  of  the  name  as  it  stands  for 
his  own.  Tourret  v.  Crimps,  48  L.  J.,  Ch.  567  ; 
27  W.  R.  706. 

A  bill  of  parcels,  in  which  the  vendor's  name 
is  printed,  delivered  to  the  vendee  at  the  time  of 
an  Older  given  for  the  future  delivery  of  goods, 
seems  to  be  a  sufficient  memorandum  of  the  con- 
tract. Saunderson  v.  Jackson,  2  B.  &  P.  238  ;  3 
£q>.  180. 

A  bill  of  parcels,  in  which  the  name  of  the 
vendor  is  printed,  and  that  of  the  vendee  written 
by  the  vendor,  is  sufficient  to  charge  the  vendor. 
Schneider  v.  ^Torris,  2  M.  &  9.  286, 

Who  ean  Sign  as  Agent.  1 — One  of  the  parties 
to  ft  contract  cannot  isign  the  name  of  the  other 


as  his  agent,  so  as  to  bind  him  under  the  Statute 
of  Frauds.  The  signature  as  agent  must  be  by 
some  third  person.  Sharman  v.  Brandt,  6  L.  R., 
Q.  B.  720  ;  40  L.  J.,  Q.  B.  312  ;  19  W.  R.  950. 

A  broker,  carrying  on  business  as  "  W.  S.  & 
Co.,"  was  authorized  by  Messrs.  B.  &  H.  to  buy 
for  them  in  the  market  200  tons  of  hemp.  He 
drew  up  and  forwarded  to  them  a  contmct- 
note :  "  Bought  for  Messrs.  B.  &  H.  of  our 
principals  200  tons  of  hemp  —  W.  S.  &  Co,, 
brokers."  He  had,  in  faet,  no  principals  a.s 
sellers  in  the  transaction ;  but  B.  &  H.  had 
no  notice  of  this.  They  having  refused  to  accept 
hemp  under  the  contract : — Held,  that  he  could 
not  maintain  an  action  on  the  contract,  on  the 
grounds  that  the  contract  in  writing  was  with  an 
undisclosed  principal  as  seller,  and  not  with  him- 
self as  seller ;  and  also,  that  he,  if  a  party  to  the 
contract,  could  not  sign  as  agent  for  Messrs.  B.  vV: 
H.,  so  as  to  bind  them  within  s.  17  of  the  Statato 
of  Frauds.    Ih, 

The  agent  contemplated  by  the  17th  section  of 
the  Statute  of  Frauds,  who  may  bind  a  person  by 
his  signature  to  the  memorandum  of  a  bargain, 
must  be  a  third  person,  and  not  the  other  con- 
tracting party.  Where,  therefore,  an  auctioneer 
wrote  the  name  of  the  defendant  in  his  book 
opposite  to  a  lot  purchased  : — Held,  in  an  action 
brought  in  the  name  of  the  auctioneer,  that  such 
entry  was  not  sufficient  to  take  the  case  out  of 
the  statute.  Farehrother  v.  Simmons,  5  B.  &  A.  33. 

The  vendor  is  not  an  agent  of  the  vendee  suffi- 
cient to  satisfy  the  statute,  though  he  wrote  the 
note  by  the  direction  and  at  the  dictation  of  the 
vendee ;  an  agent  must  be  some  third  person. 
Wright  V.  Dannah,  2  Camp.  403. 

In  an  action  to  recover  the  price  of  clocks  sold 
by  the  plaintiff  to  the  defendant,  it  appeared 
that  the  plaintiff's  traveller,  when  he  took  the 
order  for  the  goods,  wrote  out  in  the  presence  of 
the  defendant  upon  printed  forms,  two  memo- 
randa of  it,  putting  the  defendant's  name  upon 
them,  and  handing  one  of  the  papers  to  the  de- 
fendant, who  kept  it : — Held,  that  there  was  no 
evidence  that  tne  traveller  signed  the  memo- 
randa as  agent  of  the  defendant,  so  as  to  bind 
him  within  the  Statute  of  Frauds,  s.  17.  Murphy 
V.  Boese,  10  L.  R.,  Ex.  126  ;  44  L.  J.,  Ex.  40  ;  32 
L.  T.  122  ;  23  W.  R.  474. 

The  signature  of  a  contract  by  an  agent  autho- 
rized to  make  a  binding  contract  is  sufficient,  and 
it  is  not  necessary  that,  at  the  time  of  signing, 
there  should  be  any  intention  that  such  signature 
should  be  binding  within  the  Statute  of  Frauds. 
Durrell  v.  Ecans,  1  H.  &  C.  174  ;  31  L.  J.,  Ex. 
337  ;  9  Jur.,  N,  S.  104  ;  7  L.  T.  97 ;  10  W.  R.  665 
— Bx.  Ch. 

D.,  a  hop-grower,  having  sent  samples  of  his 
hops  to  his  factor,  E.,  went  to  the  uctor  and 
offered  to  buy  some  at  16Z.  16«.  a  cwt.  After 
some  negotiation  between  E.,  the  factor  and  D., 
the  latter  agreed  to  sell  the  hops  at  that  price, 
and  the  factor  wrote  in  his  book,  in  the  presence 
of  D.  and  E.,  a  memorandum  of  the  bargain  in 
duplicate,  one  part  of  which  he  headed  with  the 
name  of  E.  and  the  other  part  with  the  name  of 
D.  E.  requested  that  the  date  might  be  altered, 
so  that  by  the  custom  of  the  hop  trade  he  would 
have  a  week's  more  time  for  payment.  D.  con- 
sented, and  the  alteration  was  made  by  the  factor, 
who  tore  from  his  book  the  part  of  l^e  memo- 
randum beaded  with  the  name  of  E.,  and  de- 
livered it  to  him,  and  kept  the  counterfoil  in  his 
possession : — ^Held,  that  there  was  evidence  tlia^ 
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the  factor  was  the  agent  of  both  parties  for  the 
purpose  of  drawing  the  record  of  the  contract 
binding  on  them  ;  and  that,  if  he  was,  the  name 
of  E.,  at  the  head  of  that  part  of  the  memoran- 
dum delivered  to  him,  was  a  sufficient  signature 
by  his  agent.    lb. 

A  contract  for  the  sale  of  goods  was,  in  the 
presence  and  at  the  desire  of  the  buyer,  written 
and  signed  by  the  seller's  traveller  in  a  book  be- 
longing to  the  former,  as  follows  :  "  Of  North  & 
Co.,  30  mats,  Maurs.  Cash,  two  months.  Joseph 
Dyson:" — Held,  that  this  was  not  a  sufficient 
note  or  memorandum  of  the  bargain,  Dyson  not 
appearing  to  be  authorized  to  sign  it  as  agent  for 
the  buyer.  Graham  v.  Mus^ton,  7  Scott,  769  ;  5 
Bing.  N.  C.  603 ;  S.  P.,  Graham  v.  FrctwelL  4 
Scott,  N.  R.  25  ;  3  M.  &  G.  368. 

The  authority  of  an  agent  to  sign  such  a  con- 
tract need  not  be  in  writing.    Ih, 

Bought  and  Sold  Kotei.] — The  sold  note,  bear- 
ing the  signature  of  the  broker,  who  acts  for 
both  buyer  and  seller,  is  a  note  or  memorandum 
in  writing  of  the  bargain  signed  by  a  lawfully 
authorize<l  agent  of  the  buyer,  to  satisfy  the  1 7th 
section  of  the  Statute  of  Frauds.  Partem  v. 
Crofts,  16  C.  B.,  N.  S.  11  ;  33  L.  J.,  C.  P.  189  ;  10 
L.  T.  34  ;  12  W.  R.  653. 

A  broker,  signing  a  contract-note  as  selling  as 
broker  for  undisclosed  principals,  cannot  sue  as 
principal  on  the  contract.  Shurmun  v.  Brandt, 
6  L.  R.,  Q.  B.  720  j  40  L.  J.,  Q.  B.  312  ;  19  W.  R. 
956. 

Where  the  vendor  countermanded  the  autho- 
rity of  the  broker  after  he  had  agreed  to  sell,  but 
before  the  sale  note  was  made  out : — Held,  that 
the  contract  could  not  be  enforced.  Farmer  v. 
Bohinnon,  2  Camp.  339,  n. 

A  broker  acting  for  the  plaintiff  made  a  con- 
tract for  the  sale  of  goods  to  the  defendant,  send- 
ing a  note  to  each  party,  but  signing  only  that 
which  was  sent  to  the  seller ;  he,  however, 
entered  the  contract  in  his  book,  in  which  he 
signed  both  the  bought  and  sold  notes.  The 
defendant  kept  the  note  which  was  sent  to  him 
without  objection  until  called  upon  to  accept  the 
goods,  when  he  repudiated  the  contract,  assign- 
ing for  reason  that  the  note  sent  to  him  was  not 
signed  : — Held,  that  his  conduct  amounted  to  an 
admission  that  the  broker  had  authority  to  make 
the  contract  for  him,  and  consequently  that  his 
signature  to  the  sold  note  bound  him.  Ttiompsan 
V.  Gardiner,  1  C.  P.  D.  777. 

Held,  also,  that  the  signed  entry  in  the  broker^s 
book  was  a  sufficient  memorandum  of  the  bar- 
gain to  satisfy  the  Statute  of  Frauds.    Ih, 

A  broker  having  a  general  authority  to  pur- 
chase spices  for  one  person,  having  purchased 
some  for  that  person  on  Saturday,  went  to 
another  i>erson  on  the  Sunday,  and  offered  them 
to  him  for  sale,  saying  that  he  would  deliver  the 
contract  on  the  Monday.  The  person  to  whom 
they  were  offered  said,  that  he  must  have  the 
contract  on  that  day  (Sunday).  A  bought  note 
was  accordingly  delivered  to  him  on  the  Sunday. 
The  broker  could  not  say  when  he  made  out  a 
sold  note  for  the  vendor,  whether  it  was  within 
a  week  or  more  from  the  Sunday ;  but  stated 
that  he  informed  him  of  the  sale  on  the  Monday 
or  Tuesday.  The  entry  in  the  broker's  book  was 
not  signed  : — Held,  that  the  contract  was  not 
sufficient  under  the  statute.  Smith  v.  Sparrow, 
2  C.  &  P.  644  ;  4  Bing.  84. 

A  broker,  employed  to  effect  »  sale  of  goods 


for  his  principal,  made  a  verbal  contract  with 
the  vendee,  and  after  entering  it  into  his  own 
book  without  signing  it,  delivered  a  bought  and 
sold  note  to  the  vendor  and  vendee  respectively, 
each  paper  differing  in  its  items  : — Held,  that 
there  was  no  memorandum  in  writing  of  the 
contract  to  bind  either  under  the  statute. 
Grant  v.  Fletcher,  8  D.  &  R.  59 ;  6  B.  &  a 
436. 

Where  a  broker  is  authorized  by  one  man  to 
sell  goods,  and  by  another  to  buy  such  goods,  an 
entry  in  his  book  of  a  sale  of  those  goods  from 
the  one  to  the  other,  signed  by  him,  is  a  binding 
contract  between  the  parties.  Heyman  v.  Nealt^ 
2  Camp.  337. 

If  a  broker  makes  a  contract  with  the  defen* 
dant  for  the  purchase  of  goods,  and  delivera  by 
mistake  a  bought  note  to  each  party,  and  does 
not  mention  his  principal's  (the  buyer's)  name, 
but  makes  a  proper  entry  of  it  in  his  book  : — 
Held,  that  the  buyer  may  maintain  an  action 
for  the  breach  of  this  contract.     Gale  v.  WellSf 

I  C.  &  P.  388. 

Where  there  is  an  entry  of  the  contract  be- 
tween buyer  and  seller,  by  a  broker  acting  for 
both  parties,  in  his  book,  signed  by  him,  that 
entry  is  the  binding  contract  between  the 
parties,  and  a  mistake  made  by  him  when  send- 
ing them  a  copy  of  it  in  the  shape  of  a  bought 
or  sold  note  \^'ill  not  affect  its  validity.  Sier^ 
ivright  v.  Archibald,  17  Q.  B.  103;  20  L.  J., 
Q.  B.  629  ;  15  Jur.  947. 

Whero  a  broker  omits  to  enter  and  sign  any 
contract  in  his  book,  and  sends  bought  and  sold 
notes  to  the  buyer  and  seller,  if  these  agrce  they 
constitute  a  binding  contract ;  but  if  there  is 
any  material  variance  between  them,  they  are 
both  nullities,  and  there  is  no  binding  contract. 
lb. 

Where,  in  a  sale  between  brokers,  the  bought 
and  sold  notes  were  not  exchanged,  and  there 
was  no  evidence  that  the  seller  had  notice  of 
the  contract,  but  the  contract  was  in  part  per- 
formed : — Held,  that  there  was  a  binding  memo- 
randum.    TJiomas,  Ex  parte,  11  Jur.,  N.  S.  49  ; 

II  L.  T.  586. 

If  a  broker,  employed  both  by  seller  and 
buyer,  negotiates  a  sale,  but  by  mistake  deliveis 
to  the  several  parties  sale  notes  differently  de- 
scribing the  goods,  no  contract  arises.  Thorn- 
ton V.  Kempater,  5  Taunt.  786  ;  1  Marsh.  356. 

The  signed  entry  of  a  contract  in  a  broker's 
book  is  not  of  necessity  the  only  evidence  to 
render  the  contract  binding  within  the  statute. 
Goom  V,  Aflalo,  9  D.  &  R.  148  ;  6  B.  &  C.  117. 

Where  a  broker  entered  in  his  book  the  terms 
of  a  contract,  but  did  not  sign  it,  and  delivered 
to  the  parties  bought  and  sold  notes  copied  from 
his  book,  and  which  he  did  not  sign : — Held, 
that  these  constituted  a  sufficient  note  or  memo- 
randum of  the  bargain,  and  rendered  it  binding 
upon  the  parties.    lb, 

A  broker  who  is  employed  to  sell  goods  for 
any  person,  and  who  agrees  for  the  sale  of  them, 
and  gives  to  the  purchaser  and  his  employer 
a  sold  note,  is  to  be  considered  as  an  agent  for 
both  parties  ;  and  such  note  is  a  sufficient  note 
within  the  Statute  of  Frauds.  Bucker  v.  6bm- 
mcycr,  1  Esp.  105. 

Where  a  person  is  told  by  two  pailies  that  he 
is  to  be  the  broker,  to  make  a  contract  between 
them  for  the  sale  of  goods,  and  he  in  conse- 
quence reduces  it  into  writing,  and  sends  a  sale 
note  of  the  terms  to  each  party,  this  is  a  valid 
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contract  within  the  statute.  Chapman  v.  Part- 
ridje,  5  Esp.  266. 

The  defendants  bought  of  the  plaintiff  a  quan- 
tiiv  of  wool,  it  being  agreed  between  them,  in 
the  presence  of  a  broker,  that  the  wool  was  to 
be  delivered  in  good  dry  condition.  On  the 
same  day  the  broker  sent  a  sold  note  signed  by 
him  to  the  plaintiff,  no  copy  of  which  was  com- 
municated to  the  defendants,  but  in  which  he 
omitt<Ml  the-  stipulation  as  to  the  condition  of 
the  wool.  The  wool  delivered  to  the  defen- 
dants was  not  in  good  dry  condition  : — Held,  in 
an  action  against  them  for  the  price  of  the  wool, 
that  they  were  not  liable,  there  being  no  note  in 
writing  within  the  Statute  of  Frauds,  as  the 
broker  was  not  their  agent  to  make  the  con- 
tract, but  merely  to  sell  them  wool  in  a  good  dry 
condition.  Pitts  v.  Beckett,  13  M.  &  W.  743  ; 
14L.  J.,  Ex.  358. 

The  defendant,  a  merchant  residing  at  St. 
Petersburg,  carried  on  business  in  London 
through  H.,  who  had  himself  no  capital  or 
credit,  and  was  universally  known  to  represent 
the  defendant,  though  H.*s  name  was  always 
used.  The  defendant  gave  notice  to  H.  that  he 
purposed  to  cease  employing  him  ;  after  which 
H.  contracted  with  the  plaintiff  to  sell  him 
tallow  (of  more  than  10/.  value),  and  H.'s 
name  was  used  as  before,  H.  intending  to  make 
the  contract  on  his  own  account ;  but  the  plain- 
tiff did  not  know  this,  and  believed  that  H. 
Tcpn.'&ented  the  defendant  as  usual.  The  con- 
tract was  made  by  a  broker  acting  for  both 
parties.  He  signed  the  bought  and  sold  notes  ; 
the  former  beginning,  "  Bou^t  for  T.,"  and  the 
latter,  '*Sold  for  H.  to  my  principals  :" — Held, 
that  the  bought  and  sold  notes  constituted  a 
sufficient  note  in  writing  to  charge  the  defen- 
dant, and  that  he  was  liable.  Truenian  v.  Loder^ 
11  A.  &  E.  589  ;  3  P.  &  D.  567. 

D.  M.  &  Co.,  brokers  in  London,  being  em- 
ployed by  S.  to  purchase  oil,  dealt  with  T.  &  M., 
broilers,  who  were  employed  by  the  plaintiff  to 
sell  oil,  without  either  broker  disclosing  the 
names  of  their  principals.  D.  M.  &  Co.  de- 
livered to  T.  &  M.  a  note  as  follows  : — "  Sold 
thi?i  day  for  T.  &  M.  to  our  principal,  ten  tons  of 
oil,'*  specifying  the  terms  and  price,  which  was 
above  10/.  This  note  was  signed  "  D.  M.  &  Co., 
brokers,  quarter  per  cent,  brokerage  to  D.  M.  & 
Co.''  D.  M.  &  Co.  did  not  disclose  the  name  of 
their  principal,  S.,  till  after  the  lapse  of  an  un- 
reasonable time,  when  S.  had  become  insolvent. 
The  plaintiff  sued  D.  M.  &  Co.  for  not  accepting 
the  oil,  laying  the  sale  as  by  himself  to  D.  M.  & 
Co.  D.  M.  &  Co.  denied  the  contract.  On  the 
trial,  the  plaintiff  proved  a  custom  in  the  trade, 
that,  when  a  broker  purchased  without  disclos- 
ing the  name  of  his  principal,  he  was  liable  to 
be  looked  to  as  principal : — ^Held,  that  evidence 
of  this  custom  was  admissible  as  explaining  the 
terms  of  the  instrument,  and  that  as  thus  ex- 
plained it  was  a  sufficient  memorandum  of  the 
contract  to  satisfy  the  Statute  of  Frauds.  Dale 
V.  Humfrey,  El.,  Bl.  k.  El.  1004  ;  27  L.  J.,  Q.  B. 
390  :  5  Jur.,  K.  S.  191— Ex.  Ch. 

Where  A.,  having  goods  to  sell,  employed  a 
broker  for  the  purpose,  and  B.,  being  desirous  of 
purchasing  them,  authorized  the  broker's  sales- 
man to  offer  a  certain  price,  who  in  consequence 
brought  the  parties  together,  and  who  having 
concluded  the  contract  in  the  absence  of  the 
salesman,  dictated  to  him  the  terms  of  it ;  of 
which  he  made  an  entry  in  his  master's  book, 


but  did  not  sign  it,  and  afterwards  communi- 
cated the  circumstances  to  the  broker,  who 
directed  a  clerk  to  enter  and  sign  the  contract 
in  his  book,  and  sent  a  sale  note,  signed  by  him- 
self, to  A.,  but  no  bought  note  was  sent  to  B. : — 
Held,  that  there  was  no  note  or  memorandum  in 
writing,  signed  by  an  agent  duly  authorized,  to 
satisfy  the  statute,  I£ende7'807t  v.  Barttewall^  1 
Y.  &  J.  387. 

AactioneerB.] — It  seems  that  taking  sales  of 
goods  by  auction  to  be  within  the  17th  section, 
the  auctioneer  or  broker,  who  is  a  middle^ 
man,  must  be  taken  to  be  the  agent  of  both 
parties,  so  as  to  bind  the  purchaser  by  his  signa- 
ture. Ilinde  v.  ^Mlltel^ou8e,  7  East,  558 ;  3 
Smith,  528. 

An  auctioneer  is  an  agent  lawfully  authorized 
by  the  buyer  to  sign  a  contract  for  him,  whether 
it  is  for  the  purchase  of  an  interest  in  land  or 
goods,  and  his  authority  is  given  by  the  buyer 
bidding  aloud ;  and  the  name  of  the  purchaser  of 
divers  lots  at  an  auction  being  written  down  on 
the  sale  bill  opposite  to  such  lots,  for  which  the 
purchaser  was  declared  to  be  the  highest  bidder, 
is  a  note  or  memorandum  in  'wa'iting  sufficient  to 
satisfy  the  intent  of  the  statute.  Emmei'son  v. 
Heelts,  2  Taunt.  38. 


Entry  in  Sale^ook.]— The  highest  bidder 


is  bound  by  the  entry  in  the  sale-book  of  the 
auctioneer's  clerk  made  in  his  presence,  upon  his 
name  being  called  out  as  the  purchaser,  even  in 
an  action  brought  by  the  auctioneer.  Bird  v. 
Boulter,  1  N.  &  M.  313  ;  4  B.  &;  Ad.  443. 

In  an  action  by  an  auctioneer  against  a  pmN 
chaser  for  goods  sold,  an  entry  in  the  sale-book 
by  the  auctioneer's  clerk,  who  attended  the  sale,. 
and,  as  each  lot  was  knocked  down,  named  the 
purchaser  aloud,  and  on  a  sign  of  assent  from 
him,  made  a  note  accordingly  in  the  book,  is  a 
memorandum  in  writing  by  an  agent  lawfully 
authorized ;  for  the  clerk  is  not  identified  with 
the  auctioneer,  and  in  the  business  which  he 
performs  of  entering  names,  &c.,  he  is  impliedly 
authorized  by  the  persons  attending  the  sale  ta 
be  their  agent.    lb. 

Upon  a  sale  by  auction,  subject  to  conditions 
of  sale,  the  auctioneer's  entry  in  his  book  is  void 
under  the  Statute  of  Frauds,  unless  the  entry 
contains  such  reference  to  the  conditions  as  to 
identify  them  upon  production  as  being  the  con- 
ditions mentioned  tnerein.  Rishton  v.  What^ 
vwre,  8  Ch.  D.  467 ;  47  L.  J.,  Ch.  629  ;  26  W.  R. 
827.  See  Pierce  v.  Corf,  9  L.  R.,  Q.  B.  210  ;  43 
L.  J.,  Q.  B.  52  ;  29  L.  T.  219  ;  22  W.  R.  299. 

After   Auction.]— The  plaintiff  put  up 


for  sale  by  public  auction  a  quantity  of  timber, 
several  lots  of  which  were  unsold.  A  few  days 
afterwards  the  defendant  called  on  the  auctioneer, 
and  selected  from  the  catalogue  two  of  the  un» 
sold  lots,  which  he  agreed  to  purchase.  The 
auctioneer  then  wrote,  in  the  defendant's  pre- 
sence, his  namd  in  the  catalogue  opposite  these 
lots : — Held,  that  the  auctioneer  was  not  the 
agent  of  the  defendant,  so  as  to  bind  him  by 
signing  his  name,  and  consequently  there  was  no- 
sufficient  note  or  memorandum  of  the  bargain. 
Mews  V.  Carr,  1  H.  &  N.  484  ;  26  L.  J.,  Ex.  29. 

So  a  receipt  given  by  an  auctioneer's  clerk 
three  days  after  the  sale,  and  signed  by  the  clerk, 
acknowledging  payment  of  part  of  the  purchase- 
money  for  \*  Lot  4,  Mr,  J.  S.'s  property,"  is  not 
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Bnch  a  memorandum  in  writing  as  would  bind 
the  yendor.  Semble,  that  the  name  of  the 
auctioneer  printed  on  the  back  of  the  particulars 
and  conditions  of  sale,  is  sufficient  to  bind  the 
vendor.    Dyas  v.  Stafford,  7  L.  R.,  Ir,  590. 

e.  SabBeqnent  Batiflcation. 

Alteration — Connected  Doenmenti.] — A  verbal 
order  for  goods  was  given  with  a  direction  that 
they  should  be  sent  by  a  particular  route.  The 
goods  were  afterwards  sent  by  another  route, 
and  a  letter  written  to  the  purchaser  by  the 
vendors  stating  the  original  order  and  the  altera- 
tion in  the  mode  of  transit,  and  inclosing  an 
invoice  which  contained  the  particulars  of  the 
goods  and  the  price.  The  goods  did  not  reach 
the  purchaser,  who,  on  being  applied  to  after- 
waras  for  payment,  wrote  a  letter  in  which  he 
acknowledged  the  original  order,  but  declined 
to  pay  on  the  ground  that  the  goods  were  not 
sent  by  the  route  directed.  In  an  action  for  the 
price  of  the  goods,  the  jury  found  that  the  pur- 
chaser, by  his  conduct,  had  ratified  the  alteration 
in  the  route : — Held,  that  the  letters  and  invoice 
constituted  a  memorandum  in  writing  of  the 
original  contract  within  the  Statute  of  Frauds, 
and  the  alteration  of  the  route  having  been 
ratified  by  the  purchaser,  the  vendors  were  en- 
titled to  recover,  although  the  ratification  was 
not  in  writing.  Leatlier  Cloth  Company  v. 
JTi^'onimug,  10  L.  R.,  Q.  B.  140 ;  44  L.  J.,  Q.  B. 
54 ;  32  L.  T.  807  ;  23  W.  R.  593. 

Admission  of  Parol  Evidence  to  prove  Assent 
or  Terms.] — ^A  memorandum  containing  proposed 
terms  for  the  sale  of  a  ship  having  been  drawn 
up  by  the  vendor's  broker,  but  not  signed,  was 
sent  to  the  purchaser.  He  made  interUneations 
in  red  ink  altering  the  terms,  and  having  signed 
the  document,  returned  it  to  the  vendors'  broker. 
The  alterations  were  subsequently  not  acquiesced 
in  by  the  vendors,  and  were  struck  out,  and 
further  interlineations  were  made  by  the  ven- 
dors. The  vendors'  broker  then  signed  the  docu- 
ment and  submitted  it  to  the  purchaser,  who 
assented  to  the  terms  of  it  as  it  then  stood : — 
Held,  in  an  action  on  a  contract  in  the  last- 
mentioned  terms  against  the  purchaser,  that, 
notwithstanding  the  provisions  of  the  Statute  of 
Frauds,  parol  evidence  was  admissible  to  shew 
that  the  purchaser  had  so  assented,  inasmuch  as 
there  never  had  been  a  contract  between  the 
parties  until  such  assent  on  his  part;  and  the 
effect  of  the  parol  evidence  was,  therefore,  not 
to  vary  a  written  contract,  but  merely  to  shew 
what  was  the  condition  of  the  document  when  it 
became  a  contract  between  the  parties.  Stewart 
V.  Eddowefiy  Hudson  v.  Steivarty  9  L.  R.,  C.  P.  311 ; 
43  L.  J.,  C.  P.  204  ;  30  L.  T.  333  ;  22  W.  R.  534. 

A.  and  B.  being  jointly  interested  in  a  quantity 
of  oil,  A.  entered  into  a  contract  for  the  sale  it 
it  without  the  authority  or  knowledge  of  B.,  who, 
on  receiving  information  of  the  circumstance,  re- 
fused to  be  bound  by  it,  but  afterwards  assented 
by  parol,  and  samples  were  delivered  by  tlie  ven- 
dees :  —Held,  that  B.'s  subsequent  ratification  of 
the  contract  rendered  it  binding ;  and  that  it  was 
to  be  considered  as  a  contract  in  writing  within 
the  statute.    Soames  v.  Spencer,  1  D.  &  R.  32. 

Authority  of  Agent.] — If  an  agent,  without 
authority,  makes  a  contract  in  writing  for  the 
purchase  of  goods  by  his  principal,  who  sub- 


sequontly  ratifies  the  contract,  such  ratification 
will  render  a  note  or  memorandum  of  the  sale, 
signed  by  the  agent,  sufficient  under  the  statute. 
Maclean  v.  I}unn,  4  Ring.  722  ;  1  M.  &  P.  761. 

See  also  Pbincipal  and  Agent. 

Admission  to  Agent.] — ^Where  the  defendant 
having  commissioned  R.  to  buy  for  him  a  mare 
belonging  to  the  plaintiff,  and  R.  on  the  15th  May 
wrote  to  the  defendant  that  he  had  bousht  the 
plaintiff's  mare  for  427.,  and  asked  for  a  dieque  ; 
and  on  the  25th  the  defendant  wrote  to  R.  that 
he  only  returned  home  the  day  before,  or  he 
would  have  at  once  answered  his  letter  and  sent 
a  cheque  for  the  mare  which  he  had  bought  for 
him,  and  promised  to  send  a  cheque : — Held, 
that  the  written  admission  by  the  purchaser  to 
his  agent,  that  he  had  bought  certain  goods  for 
him,  was  a  sufficient  note  or  memorandum  of  the 
bargain  between  him  and  the  vendor.  Gibson 
V.  Holland,  1  L.  R.,  C.  P.  1  ;  35  L.  J.,  C.  P.  5  ; 
11  Jur.,  N.  S.  1022  ;  13  L.  T.  293  ;  14  W.  R.  8G  ; 
1  H.  &  R.  1. 


f.  Oonnected  Dootuaents. 


Bought  and  Sold  Kotes — Material  Alterations 
and  Variations.] — ^A  material  alteration  in  a  sale 
note  by  the  broker,  after  the  baigain  made,  at 
the  instance  of  the  seller,  without  the  consent  of 
the  purchaser,  annuls  the  instrument,  so  as  to 
preclude  the  seller  from  recovering  upon  the 
contract^  evidenced  by  the  instrument  so  altered 
by  him.    Powell  v.  Divett,  15  East,  29. 

A  xhaterial  alteration  in  a  sold  note  made  by 
the  buyer,  without  the  knowledge  or  consent  of 
the  seller,  prevents  the  former  suing  on  the  con- 
tract, notwithstanding  the  duty  of  the  latter 
may  not  be  varied  by  the  alteration.  Mollett  v. 
Wackerharth,  5  C.  B.  181 ;  17  L.  J.,  C.  P.  47  ; 
11  Jur.  1065. 

If  there  is  a  material  discrepancy  between  the 
bought  and  sold  notes  there  is  no  contract. 
Townend  v.  Draheford,  1  C.  &  K,  20 ;  &  P., 
Fisenden  v.  Levy,  11  W.  R.  258 ;  Oregson  v. 
Ruck,  4  Q.  B.  737. 

A  broker  delivered  to  the  vendor  bought  and 
sold  notes  written  on  one  sheet  of  paper,  and  the 
day  for  payment  was  inserted  at  the  end  of  the 
bought  note  only,  but  in  those  made  out  for  the 
purchasers  the  day  was  inserted  at  the  end  of  the 
bought  as  well  as  of  the  sold  note  : — Held,  that 
as  the  bought  and  sold  notes  delivered  to  the 
vendor  were  both  written  on  one  sheet  of  paper, 
the  whole  must  be  considered  as  forming  one 
contract ;  and  consequently  that  there  was  no 
variance.  Maclean  v.  Dunn,  4  Bing.  722  ;  1  M. 
&  P.  761. 

C.  &  Co.  and  H.  &  Co.  were  merchants  at  Cal- 
cutta. H.  &  Co.  sold  to  C.  &  Co.  indigo,  through 
the  medium  of  a  broker,  who  drew  up  a  sold 
note  addressed  to  H.  &  Co.,  and  submitted  it  to  H. 
for  his  approval ;  when  H.  having  objected  to  a 
particular  word  remaining,  the  broker  took  the 
sold  note  to  C,  and  informed  him  of  H.*s  objec- 
tion, C.  struck  his  pen  thsough  the  word  objected 
to  by  H.,  placing  his  initials  over  that  erasure, 
and  returned  it  to  the  broker,  who  thereupon 
delivered  it,  so  altered,  to  H.  &  Co.  The  broker 
delivered  to  C.  &  Co.,  on  the  following  day,  a 
bought  note,  which  differed  in  material  terms 
from  the  sold  note  : — ^Held,  that  the  transaction 
was  one  of  bought  and  sold  notes,  and  that  the 
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circamstAnces  attending  C/s  alteration  of  the 
sold  note,  and  affixing  his  initials,  were  not 
sufficient  to  make  that  note  alone  a  binding 
contract ;  and  that  there  being  a  material 
variation  in  the  terms  of  the  bought  note  with 
the  sold  note,  they  toe:ether  did  not  constitute 
a  binding  contract.  Coune  v.  Reinfryy  5  Moore, 
P.  C,  C.  232  ;  3  Moore,  Ind.  App.  448  ;  10  Jur.  789. 


Intention  to  Bind.] — ^A  broker,  acting  for 


t^e  plaintiff,  verballj  contracted  to  buj  hemp  of 
the  defendant,  and  sent  him  a  note,  stating  the 
terms,  commencing  thus :  *^  Sold  for  Mr.  C.  to  Mr. 
M."  The  defendant  sent  back  another  note,  com- 
mencing :  **  I  have  this  day  sold,  through  you, 
to  Mr.  M. ,"  &c.  The  time  of  the  sale,  as  stated  in 
the  two  notes,  varied  materially.  In  an  action 
against  the  defendant  for  non-deliveiy,  treating 
the  note  signed  by  him  as  the  contract : — Held, 
that  his  liability  depended  upon  the  question  of 
fact,  whether  the  note  signed  by  him  was  in- 
tended by  both  parties  to  be  the  contract,  in 
which  case  he  would  be  liable,  or  whether  the 
defendant  only  intended  to  be  bound  as  the 
seller,  provided  the  plaintiff  should  also  sign  a 
note  to  bind  himself  as  buyer.  Moore  v.  Camp- 
hell,  10  Ex.  323  ;  23  L.  J.,  Ex.  310. 

See  aUo  cases  ante,  cols.  778,  794. 

Lotten — ^Aoooptanoe  in  Terms.] — ^Letters  do 
not  constitute  a  note  in  writing  of  the  contract  if 
they  vary  in  their  description  of  the  terms  of  the 
contract.  SmUh  v.  Surmanj  4  M.  &  R.  455  ;  9 
B.  &  C.  661. 

A  letter  written  by  a  defendant,  in  answer  to 
letters  of  the  plaintiff  containing  the  terms  of  a 
bargain  for  the  sale  of  cotton,  does  not  amount 
to  a  sufficient  memorandum,  because  it  does  not 
amount  to  an  absolute  admission  of  the  existence 
of  a  contract  in  the  terms  alleged  by  the  plaintiff, 
being  equaUy  consistent  with  the  existence  of  a 
different  contract.  Oaregan  v,  Miohards,  1 5  L.  T. 
252. 

On  the  11th  of  January,  B.  verbally  agreed 
with  B.  to  buy  his  wool  for  a  price  exceeding 
10/.,  and  wrote  the  terms  in  a  letter,  which  R. 
took  away.  One  of  those  terms  was,  "  the  whole 
to  be  cleared  in  about  twenty-one  days."  In 
a  letter  sent  to  B.  on  the  8th  of  February,  and 
signed  by  R.,  he  said,  ^*  It  is  now  twenty-eight 
days  since  you  and  I  had  a  deal  for  my  wool 
which  was  for  you  to  have  taken  all  away  in 
twenty-one  days  from  the  time  you  bought  it. 
I  do  not  consider  it  business  to  put  it  off  like 
this,  therefore  I  shall  consider  the  deal  off,  as 
you  have  not  completed  your  part  of  the  con- 
tract  "    On  the  9th  of  February,  B.  verbally 

asked  R.  for  a  copy  of  the  contract  which  he  had 
given  him  on  the  11th  of  January,  and  later  on 
the  same  day  R.  wrote  and  signed  a  letter  to  B. : 
"  I  beg  to  inclose  a  copy  of  your  letter  of  the 
11th  al  January,  1871."  On  the  same  paper, 
and  underneath,  there  was,  in  R.'s  writing,  a 
copy  of  the  letter  of  the  11th  of  January.  B. 
having  sued  R.  for  not  delivering  the  wool : — 
Held,  that,  rightly  interpreted,  R.'8  two  letters 
admitted  the  contract,  but  alleged  that  his  con- 
struction of  the  contract  was  the  correct  one ;  and 
»hat  taking  the  three  letters  together  there  was 
a  sufficient  memorandum  in  writing  to  charge  R. 
within  8. 17  of  the  Statute  of  Frauds.  Buxton  v. 
Rtut,  7  L.  R.,  Ex.  1 ;  41  L.  J.,  Ex.  1 ;  26  L.  T.  602 ; 
20  W.  R.  100.  Affirmed,  7  L.  R.,  Ex.  279 ;  41  L.  J., 
Ex.  173  ;  27  L.  T.  210  ;  20  W.  R.  1014— Ex.  Ch. 
YOL.  VI. 


The  defendant  agreed  to  purchase  of  the  plain- 
tiff goods,  at  a  discount  of  twenty-five  per  cent., 
from  a  list  of  goods  with  prices  annexed,  and  he 
signed  an  order  for  the  goods  referring  to  the  list. 
The  terms  as  to  discount  were  not  mentioned  in 
the  order.  The  defendant  afterwards  wrote  to 
the  plaintiff,  requesting  him  to  send  the  invoice, 
which  he  did.  The  defendant  wrote  in  reply  a 
letter,  sig^^ed  by  him,  returning  the  invoice,  and 
declining  to  take  the  goods: — Held,  that  the 
order  was  not  a  sufficient  memorandum  of  the 
bargain,  as  it  did  not  contain  the  price.  And, 
that  the  letter  returning  the  invoice  was  not  a 
sufficient  admission  of  the  contract  as  stated  in 
the  invoice,  so  as  to  satisfy  the  statute.  Good' 
man  v.  Griffiths,  1  H.  &  N.  574 ;  26  L.  J.,  Ex. 
415. 

A  nephew  of  the  plaintiff  having  a  horse  to 
sell,  some  n^otiations  took  place  between  them  ; 
but  as  they  could  not  agree  as  to  the  price,  the 
horse  was  not  sold  ;  subsiequently,  however,  the 
plaintiff  wrote  to  his  nephew,  making  an  offer 
tor  the  horse,  stating  in  his  letter  that  he  should 
consider  it  a  bargain  if  he  did  not  hear  to  the 
contrary.  His  nephew  did  not  reply,  and  having 
a  sale  shortly  afterwards  of  some  of  his  effects, 
the  horse  was  sold  by  mistake,  the  auctioneer 
having  had  instructions  from  the  nephew  not  to 
sell  it.  Two  days  after  the  sale,  the  nephew 
wrote  to  the  plaintiff,  the  contents  of  which 
letter  shewed  that  he  intended  to  accept  his 
uncle's  offer : — Held,  in  an  action  by  the  plaintiff 
against  the  auctioneer  for  the  conversion  of  the 
horse,  that  as  there  was  no  memorandum  in 
writing  binding  the  nephew  at  the  time  of  the 
sale,  and  no  evidence  that  he  had  at  that  time 
accepted  the  offer,  the  property  in  the  horse  had 
not  vested  in  the  plaintiff,  and  that  he  could  not 
rely  on  the  subsequent  letter  of  the  nephew,  as 
that  would  not  relate  back  so  as  to  complete  the 
plaintiff's  title  at  the  time  in  question.  Felthcuse 
V.  Bindley,  7  L.  T.  835  ;  11  W.  R.  429— Ex.  Ch. 

A  defendant  authorized  his  brokers  by  letter  to 
buy  for  him  a  cargo  of  bone-ash  at  a  certain  price 
per  ton,  "  on  a  basis  of  70  per  cent,  mean  of  two 
London  chemists  ;  usual  London  terms,  viz.  cash 
in  twenty-eight  days,  less  2}  per  cent."  This 
offer  was  communicated  by  the  defendant's 
brokers  to  the  sellers'  brokers,  by  letter,  as 
follows :  "  We  can  take  the  cargo,  cash  in 
twenty-eight  days  from  last  day  of  landing,  less 
2J  per  cent. ;  to  be  analyzed  by  two  London 
chemists."  The  sellers  accepted  the  offer,  and 
sent  a  bought-note  to  the  buyer's  brokers,  de- 
scribing the  terms  of  payment  thus  :  "  Payment, 
cash  before  delivery,  allowing  a  discount  of  2^ 
per  cent,  equal  to  cash  in  Liverpool  within 
twenty-eight  days  from  last  day  of  landing:'' — 
Held,  that  there  was  no  substantial  difference 
between  the  offer  and  the  acceptance,  and  con- 
sequently there  was  a  binding  contract  between 
the  parties.  Jley  worth  v.  Knight,  17  0.  B.,  N.  S. 
298  ;  10  Jur.,  N.  S.  866. 

In  an  action  for  a  mare  sold  and  delivered,  it 
appeared  that  the  defendant  having  seen  and 
ridden  the  mare,  wrote  to  the  plaintiff,  "  I  will 
take  the  mare  at  twenty  guineas,  of  course 
warranted,  and  as  she  lays  out,  turn  her  out 
my  mare."  The  plaintiff  agreed  to  sell  her  for 
the  twenty  guineas.  The  defendant  subsequently 
wrote  a«un  to  him  :  "  My  son  will  be  at  the 
World's  End  (a  public  house)  on  Monday,  when 
he  will  take  the  mare,  and  pay  you  ;  send  any- 
body with  a  receipt  and  the  money  shall  be  paid  ; 
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only  say  in  the  receipt,  sound  and  quiet  in 
iamess."  The  plaintiff  wrote  in  reply,  "  She  is 
warranted  sound  and  quiet  in  double  harness  ;  I 
never  put  her  in  single  harness."  The  mare  was 
brought  to  the  World's  End  on  the  Monday,  and 
the  defendant's  son  took  her  away  without  pay- 
ing the  price,  and  without  any  receipt  or  war- 
ranty. The  defendant  kept  her  two  days  and 
then  returned  her  as  being  unsound.  The  judge 
stated  to  the  jury  that  the  question  was  whether 
the  defendant  had  accepted  the  mare ;  and 
directed  them  to  find  for  the  defendant,  if  they 
thought  he  had  returned  her  within  a  reason- 
able time  ;  and  desired  them  also  to  say  whether 
the  son  had  authority  to  take  her  away  without 
.the  warranty.  The  jury  found  that  the  defendant 
did  not  accept  the  mare  ;  and  that  the  son  had 
not  authority  to  take  her  away  : — Held,  that 
there  was  no  complete  contract  in  writing  be- 
tween the  parties  ;  that,  therefore,  the  direction 
of  the  judge  was  right ;  that  the  defendant  was 
not  bound  by  the  act  of  the  son  in  bringing  home 
the  mare,  inasmuch  as  he  had  thereby  exceeded 
his  authority  as  agent,  and,  consequently,  that 
the  plaintiff  was  not  entitled  to  recover.  Jordan 
V.  Norton,  4  M.  &  W.  165  ;  1  H.  &  H.  234. 

A.  having  applied  to  B.,  a  coachmaker,  to 
build  for  him  a  carriage  of  a  particular  descrip- 
tion, the  latter,  at  his  request,  sent  him  a  draw- 
ing, which  A.  returned  with  objections ;  B. 
thereupon  \\Tote  to  A.,  expressing  his  regret  that 
the  di*awing  sent  did  not  meet  his  approval, 
adding,  "  If  you  order,  every  attention  shall  be 
paid  to  any  particulars  you  may  think  proper." 
A.,  in  answer,  wrote,  "  I  have  duly  received  your 
reply  to  my  last,  and  can  only  continue  to 
wonder  at  your  disinclination  to  furnish  me  with 
so  simple  a  drawing  as  I  then  requested,  with 
the  view  of  obviating,  as  far  as  possible,  the 
chance  of  any  misconception  which  might  other- 
wise arise  in  respect  to  my  order,  which  I  can 
now,  of  course,  give  in  general  terms  only,  and 
on  the  assumption  that  you  undertake  to  execute 
it  in  a  manner  which  will  meet  my  approval, 
not  only  on  the  score  of  workmanship,  but  also 
that  of  convenience  and  taste."  The  carriage 
was  thereupon  built,  and  forwarded  to  A.,  who 
found  many  faults  in  it  and  rejected  it : — Held, 
that  the  order  having  been  given  and  accepted 
on  the  express  condition  that  the  carriage  should 
meet  the  approval  of  A.,  on  the  score  of  con- 
venience and  taste,  the  latter  was  entitled 
(acting  bonft  fide,  and  not  from  mere  caprice) 
to  reject  it.  Andrews  v.  Belfield^  2  C.  B.,  N.  S. 
779. 

The  plaintiff  wrote  to  the  defendants,  offering 
to  sell  them  seed  of  growing  turnips,  to  which 
the  defendants  replied  asking  what  turnips  he 
had  in  growth,  their  quantities  and  prices.  The 
plaintiff  answered  that  all  he  could  offer  them 
at  present  was  the  produce  of  five  acres  of  white 
globe  seed  at  18«.  per  bushel.  The  defendants 
offered  to  take  two  or  three  acres  at  16«.  6/^.  per 
bushel.  The  plaintiff  replied  that  he  could  not 
accept  less  than  18^.  The  defendants  then  wrote 
to  him  as  follows  :  "  In  reply  to  your  favour  of 
this  morning,  we  beg  to  say  as  our  neighbours 
are  giving  you  18*.  per  bushel  for  white  globe 
turnips,  we,  as  a  beginning  with  you,  will  take 
the  produce  of  three  acres  at  that  price,  to  be 
delivered  as  soon  as  harvested,  1861,  free  of 
carriage  to  London  station.  Let  us  know  what 
other  sorts  you  may  have  to  offer,  and  also 
wurzell  seeds  of  sorts  for  1861  harvest :  waiting 


your  reply."  The  plaintiff  wrote  no  answer  to 
this  letter,  but  subsequently  saw  one  of  the  de- 
fendants at  their  warehouse,  on  which  occasion 
it  was  found  by  the  jury  that  the  plaintiff  ver- 
bally assented  to  the  terms  contained  in  that 
letter  : — Held,  that  there  was  a  sufficient  memo- 
randum or  note  in  writing  of  the  contract. 
Watts  V.  AinswoHh,  1  H.  &  C.  83  ;  31  L.  J., 
Ex.  448  ;  6  L.  T.  252, 

The  defendant  verbally  agreed  to  purchase  of 
the  plaintiff  barrels  of  flour.  The  defendant 
afterwards  wrote  to  the  plaintiff,  stating  that  he 
had  received  some  barrels  which  were  not  so  fine 
as  the  sample,  and  wore  not  the  barrels  he  had 
bought,  and  that  he  would  not  have  them.  In 
answer  the  plaintiff  wrote  as  follows:  "Annexed 
you  have  invoice  of  the  flour  sold  you  last 
Friday.  I  am  very  much  astonished  at  your 
finding  fault  with  the  flour  ;  it  was  sold  to  you 
subject  to  your  examining  the  bulk,  and  it  was 
not  until  after  you  had  examined  it,  and  satisfied 
yourself  both  of  quality  and  condition,  that  you 
confirmed  the  purchase.  What  was  forwarded 
you  was  the  same  yon  saw.  Under  these  cir- 
cumstances you  cannot  therefore  object  to  fulfil 
your  agreement."  The  defendant  replied  as 
ifoUows  :  *'  I  beg  to  say  the  barrels  I  have  re- 
ceived are  not  the  same  I  saw,  I  took  a  sample 
with  me  from  the  sample  I  have,  and  the  barrels 
I  saw  were  quite  as  fine  as  I  compared  them 
with  ;  nor  were  they  lumpy.  Now  the  barrels 
I  have  received  are  all  very  lumpy,  and  none  of 
them  so  fine  as  the  same.  If  you  will  take  them 
back,  and  pay  charges,  I  will  with  pleasure  send 
them  :  "—Held,  that  the  letters  did  not  con- 
stitute a  sufficient  note  or  memorandum  of  the 
contract.  Archer  v.  Bayms,  5  Ex.  626;  20 
L.  J.,  Ex.  64. 

Invoioes.] — ^An  invoice  of  hops  described  the 
names  of  the  seller  and  buyer ;  the  latter,  after 
the  receipt  of  the  invoice,  wrote  to  say  the  hops 
had  not  as  yet  been  received,  and  that  if  they  did 
not  arrive  soon  he  must  buy  some  elsewhere  : — 
Held,  that  the  invoice  and  the  letter  taken  to- 
gether did  not  constitute  a  sufficient  memoran- 
dum. Rhluirdson  v.  Porter^  6  B.  &  C.  437  ; 
9  D.  &  R.  497. 

A.  ordered  of  B.  two  looking-glass  frames,  to 
be  filled  with  the  best  plate-glass.  He  sent  to 
A.  an  invoice  enumerating  the  articles,  without 
mention  of  the  glass  to  be  supplied,  of  which 
invoice  A.  acknowledged  the  receipt,  without 
taking  exception  thereto  in  respect  of  any  of  the 
articles  to  be  sold  :— Held,  that  the  invoice  and 
answer  together  did  not  constitute  a  memoran- 
dum to  satisfv  the  statute.  yPLe^n  v,  KicoU, 
7  Jur.,  N.  S.  999  ;  4  L.  T.  863  ;  9  W.  R.  811. 

The  plaintiff  sent  to  the  defendant,  with  cer- 
tain cheese  and  candles,  an  invoice,  specifying 
the  names  of  the  plaintiff  and  of  the  defendant 
as  seller  and  buyer  respectively,  the  quantity  of 
the  goods  and  their  price.    The  defendant  re- 
I  turned  the  invoice  with  a  signed  memorandum 
.  on  the  back,  saying  that  the  cheese  had  arrived 
,  badly  crushed,  and  therefore  both  the  cheese  and 
!  candles  w^ere  returned  : — ^Held,  a  sufficient  memo- 
I  randum  of  the  bargain.     Wflkinson  v.  Evans,  X 
\  L.  R.,  C.  P.  407 ;  35  L.  J.,  C.  P.  224  ;  12  Jur., 
N.  S.  600 ;  14  W.  R.  963  ;  1  H.  &  R.  552. 

Catalogue.]  — WTiere    goods   were   sold   by 

auction  to  an  agent,  and  the  auctioneer  wrote 

I  the  initials  of  the  agent's  name,  together  with 
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the  prices,  opposite  the  lots  purchased  by  him, 
on  the  printed  catalogue ;  and  the  principal 
afterwards  in  a  letter  to  the  agent  recognized 
the  purchase : — Held,  that  the  entry  in  the 
catalogue  and  the  letter  coupled  together,  were 
a  sufficient  memorandum  of  the  contract  within 
the  statute.    Philllmore  v.  Barry,  1  Camp.  613. 

Conditions  of  Sale.]— The  plaintiff  sent 


a  marc  to  be  sold  by  auction  at  the  defendant's 
repository.  The  defendant  advertised  the  marc 
for  sale  by  auction  on  the  2dth  of  March,  1872, 
and  circulated  a  printed  catalogue  of  the  horses 
to  be  sold  at  his  sale,  with  conditions  of  sale 
annexed,  in  which  the  plaintiff's  marc  was  de- 
scribed as  Lot  49.  The  defendant  had  a  sales 
ledger,  which  was  headed  -*  Sales  by  auction 
'28 th  March,  1872,"  in  which  the  plaintiff's  marc 
was  also  numbered  49 ;  but  neither  was  the 
catalogue  nor  werc  the  conditions  of  sale  an- 
nexed to  the  sales  ledger,  nor  werc  they  referred 
to  therein.  On  the  28th  of  March,  1872,  the 
lots  described  in  the  catalogue  were  put  up  by 
the  defendant  for  sale  under  3ie  conditions.  The 
plaintiffs  mare  was  put  up  for  sale  and  knocked 
<iown  to  M.  for  33/.,  and  thereupon  the  defen- 
•dant's  clerk  wrote  in  the  columns  of  the  sales 
ledger  left  blank  for  this  purpose  the  namie  of 
M.  as  purchaser  and  the  price.  M.  afterwards 
refused  to  take  the  mare  : — ^Held,  that  the  cata- 
logue and  the  conditions  of  sale  were  not  suffi- 
<:iently  connected  with  the  entries  in  the  sales 
ledger  to  make  a  note  or  memorandum  in  writ- 
ing of  a  contract  by  M.  to  satisfy  s.  17  of  the 
Statute  of  Frauds.  Pierce  v.  Ckrrf,  9  L.  R.,  Q.  B. 
210  ;  43  L.  J.,  Q.  B.  52  ;  29  L.  T.  919  ;  22  W.  R. 
299. 

Where,  at  a  public  sale  of  goods  by  auction, 
the  conditions  of  sale  were  read  by  the  auctioneer 
before  the  biddings  commenced,  but  the  printed 
catalogue  did  not  refer  to  the  conditions,  nor 
were  they  attached  to  it,  and  the  agent  of  the 
defendant  was  declared  the  highest  bidder  for  a 
lot,  and  the  auctioneer  put  down  the  price  (103 
^ineas)  and  the  name  of  the  agent  opposite  the 
lot  in  the  sale  catalogue  : — Held,  that  this  was 
not  a  sufficient  memorandum  in  writing  of  the 
bargain  to  satisfy  the  statute  ;  but  if  the  condi- 
tions of  sale  had  been  annexed  to  the  catalogue, 
the  putting  down  the  agent's  name  would  have 
been  sufficient  to  bind  his  principal.  Kenworthy 
y.  Sehofield,  4  D.  &  R.  556  ;  2  B.  &  C.  945. 

Upon  a  sale  by  auction  subject  to  conditions 
of  sale,  the  auctioneer's  entry  in  his  book  is  void 
under  the  Statute  of  Frauds,  unless  the  entry 
contains  such  reference  to  the  conditions  as  to 
identify  them  upon  production  as  being  the 
conditions  mentioned  therein.  RUhton  v.  ^V?ult~ 
more,  8  Ch.  D.  467  ;  47  L.  J.,  Ch.  629  ;  26  W.  R. 
827. 

Other  Doenments.] — Two  distinct  written  in- 
struments may  be  coupled  together,  so  as  to  con- 
stitute a  memorandum  of  a  contract,  to  satisfy 
the  statute.  JacJtson,  v.  Lowti,  7  Moore,  219  ; 
1  Bing.  9. 

An  Older  for  goods,  written  and  signed  by  the 
seller  in  a  book  of  the  buyer's  but  not  naming 
the  buyer,  may  be  connected  with  a  letter  of  the 
seller  to  his  agent  mentioning  the  name  of  the 
buyer,  and  with  a  letter  of  the  buyer  to  the 
seller,  claiming  the  performance  of  the  order,  to 
constitute  a  complete  contract.  A  lien  v.  Bennet, 
3  Taunt.  169. 


A  memorandum  of  a  contract  for  the  purchase 
of  flour  by  the  defendant  of  the  plaintiff,  a  miller, 
taken  by  his  rider  in  his  common  order-book  in 
these  terms  : — "  19th  February,  1811,  of  John 
Smith,  64Z."  (which  was  explained  by  the  witness 
to  mean,  so  much  received  of  the  defendant  in 
satisfaction  of  a  former  order),  "do.  40  of  3 — 58  " 
(which  was  explained  to  mean  a  new  order  for  40 
sacks  of  flour,  called  thirds,  at  oSt.  a  sack),  and 
this,  without  any  signature,  is  not  a  sufi&cient 
memorandum  within  the  statute  to  bind  the  de- 
fendant, though  it  was  read  over  to  him  by  his 
desire  at  the  time  it  was  written.  And  such  de- 
fective memorandum  cannot  be  supplied  by  a 
letter  written  afterwards  by  the  defendant,  in 
which,  though  he  recognized  the  order,  yet  he 
insisted  that  the  flour  had  not  been  delivered  in 
time,  and  therefore  he  was  not  bound  to  take  it. 
And  it  was  not  competent  for  the  plaintiff  to 
prove,  by  the  parol  testimony  of  the  person  who 
took  the  order,  that  there  was  nO  such  term  in 
the  contract  as  to  deliver  the  flour  within  a  given 
time.     Cooper  v.  Smith,  15  East,  103. 

A  subsequent  letter,  written  and  signed  by  the 
vendor,  referring  to  the  order,  may  be  connected 
with  a  bill  of  parcels  having  the  vendor's  name 
printed.  Saunderson  v.  Jackson,  2  B.  &  P.  238  ; 
3  Esp.  180. 

3.  Part  Payment. 

A.  being  indebted  to  B.  in  4^.  14«.  6^.,  a  parol 
bargain  was  made  between  them,  for  the  sale, 
by  sample,  from  A.  to  B.  of  goods,  above  the 
value  of  lOZ  ;  and  it  was  at  the  same  time  agreed, 
that  the  Al.  14 jr.  Qd.  should  be  taken  in  pai*t  pay- 
ment. The  goods  werc  accordingly  aiterwards 
delivered  but  were  rctumed  by  the  buyer,  as  not 
according  with  the  sample: — Held,  that  these 
facts  did  not  amount  either  to  a  part  payment  or 
a  payment  by  way  of  earnest.  Walker  v,  Xussey^ 
16  M.  &  W.  302  ;  16  L.  J.,  Ex.  120  ;  11  Jur.  23. 

The  defendant,  on  the  purchase  of  a  horse, 
offered  the  plaintiff's  servant  a  shilling  to  bind 
the  bargain,  which  was  returned  : — Held,  that 
this  contract  was  not  a  sufficient  compliance  with 
the  statute.  Blenkinsop  v.  Clayton,  1  Moore, 
328  ;  7  Taunt.  697. 

The  Statute  of  Frauds  will  prevent  a  parol 
agreement  to  buy  goods,  without  either  earnest 
or  delivery,  from  giving  the  buyer  any  property 
in  them.     Alexander  v.  Coniber,  1  H.  Bl.  20. 


4.. Acceptance  and  Receipt. 
a.  (Generally. 

The  acceptance  and  actual  receipt  of  goods, 
which  make  a  written  agreement  unnecessary, 
are  not  such  an  acceptance  and  a  receipt  as  will 
preclude  the  purchaser  from  questioning  the 
quantity  or  quality  of  the  goods,  or  in  any  way 
disputing  the  fact  of  the  performance  of  the 
contract  by  the  vendor.  Morton  v.  Tihhetts,  15 
Q.  B.  428  ;  19  L.  J.,  Q.  B.  382  ;  14  Jur.  669. 

The  effect  of  such  statutory  acceptance  and 
receipt  is  merely  to  dispense  with  the  necessity 
of  a  written  memorandum  of  the  contract.    lb. 

But  there  can  be  no  acceptance  and  actual 
receipt  of  goods  within  the  statute,  unless  the 
vendee  has  had  an  opportunity  of  judging 
whether  the  goods  sent  correspond  with  the 
order.    Hunt  v.  Hecht,  8  Ex.  814  ;  22  L.  J.,  Ex. 

293. 
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Suffieienoy  of.] — The  defendant  verbally  agreed 
to  purchase  a  specific  quantity  of  barley  from 
the  plaintiff,  on  the  terms  that  the  bulk  should 
be  well  dressed  and  equal  to  sample.  The  plain- 
tiff accordingly  delivered  an  instalment  of  the 
barley  to  the  defendant,  whose  foreman  received 
it  and  gave  a  receipt  marked  "Not  equal  to 
sample."  Next  morning  the  defendant  himself 
inspected  the  balk,  and  wrote  immediately  to 
the  plaintiff  refusing  to  accept  on  the  ground 
that  the  barley  was  not  well  dressed  nor  equal  to 
sample  : — Held,  in  an  action  by  the  plaintiff  for 
goods  sold  and  delivered  to  the  defendant,  that 
there  was  evidence  of  an  acceptance  sufficient  to 
satisfy  s.  17  of  the  Statute  of  Frauds.  Kibble 
V.  Gottgh,  38  L.  T.  204— C.  A. 

The  plaintiff  verbally  sold  to  the  defendant  six 
bales  of  wool.  On  the  31st  July  the  goods  were 
sent  off  by  the  plaintiff,  and  delivered  at  a  rail- 
way station,  and  were  received  there  and  taken 
to  his  own  premises  by  the  defendant,  who  then 
unpacked  the  wool,  and  wrote  the  same  day  to  the 
plaintiff  stating  that  two  of  the  bales  were  in- 
ferior to  sample,  and  adding,  "  Please  say  what 
is  to  be  done  in  the  matter."  The  plaintiff  re- 
plied by  a  letter  of  Ist  August  denying  that  the 
bales  were  not  equal'to  sample.  On  4th  August 
the  defendant,  who  had  been  from  home  since  1st 
August,  returned,  and  having  seen  the  plaintiff's 
letter,  sent  the  goods  back  to  the  railway  station, 
and  telegraphed  to  the  plaintiff  refusing  to  accept 
them.  Between  31st  July  and  4th  August  the 
defendant  offered  the  goods  for  sale  in  the  market, 
stating,  however  (according  to  his  own  evidence), 
that  he  had  not  accepted  the  goods,  and  that  he 
would  have  to  make  other  arrangements  before  he 
could  sell.  The  plaintiff  having  brought  an  action 
to  recover  the  price  of  the  goods  from  the  defen- 
dant, the  jury  at  the  trial  found  that  two  of  the 
bales  were  not  equal  to  sample  ;  and  the  judge 
thereupon  directed  a  verdict,  and  gave  judgment 
for  the  defendant : — Held,  that  judgment  was 
rightly  entered  for  the  defendant,  as  there  was  no 
evidence  of  a  sufficient  acceptance  and  receipt  of 
the  goods  within  s.  17  of  the  Statute  of  Frauds 
to  take  the  case  out  of  the  statute  ;  and  the 
defendant's  conduct  had  not  precluded  him  from 
rejecting  the  goods  as  not  equal  to  sample. 
Richard  v.  Moore,  38  L.  T.  841— C.  A. 

The  plaintiff  verbally  agi'eed  to  sell  to  the 
defendant  trees  growing  upon  the  plaintiff's 
land,  "  to  be  got  away  as  soon  as  possible."  The 
defendant  thereupon  cut  down  some  of  the  trees, 
and  lopped  off  the  stumps  and  branches.  The 
plaintiff  afterwards  countermanded  the  sale,  but 
the  defendant  cut  down  the  remaining  trees  and 
carried  them  away  : — Held,  that  as  the  trees  were 
to  be  felled  forthwith  after  the  agreement  to  buy 
them,  the  contract  did  not  relate  to  an  interest 
in  land  within  s.  4  of  the  Statute  of  Frauds  ; 
that  the  contract  was  for  the  sale  of  goods,  and 
that  there  had  been  a  sufficient  acceptance  and 
actual  receipt  to  satisfy  s.  17  of  the  Statute  of 
Fi-auds.  Marshall  v.  Oreen,  1  C.  P.  D.  35  ;  46 
L.  J.,  C.  P.  168  ;  33  L.  T.  404 ;  24  W.  R.  176. 

In  order  to  satisfy  the  statute,  there  must  be 
both  an  acceptance  of  the  goods,  or  part  of  them, 
and  an  actual  receipt  of  them.  Cusach  v.  Robin- 
*<m,  1  B.  &  S.  299  ;  30  L.  J.,  Q.  B.  261  ;  7  Jur., 
N.  S.  542  ;  4  L.  T.  606  ;  9  W.  R.  735. 

But  it  is  not  necessary  that  the  acceptance  of 
the  goods  should  follow  or  be  contemporaneous 
with  the  receipt  of  them  ;  an  acceptance  prior  to 
the  receipt  will  suffice.     lb. 


In  order  to  satisfy  the  Statute  of  Frauds  there 
must  be  an  acceptance  and  actual  receipt  of  the 
goods,  or  part  of  them,  with  the  consent  of  the 
vendor ;  and  if  before  such  acceptance  the  vendor 
rescinds  the  contract,  the  assignees  of  the  buj^er, 
in  the  case  of  his  bankruptcy,  cannot  claim  them. 
Smith  V.  Sud»07i,  6  B.  &  S.  431  ;  34  L.  J.,  Q.  B. 
146  ;  11  Jur.,  N.  S.  622  ;  12  L.  T.  377  ;  13  W.  R. 
683. 

There  must  be  such  an  acceptance  of  goods  as 
to  shew  that  the  person  to  whom  they  have  been 
delivered  has  received  them  under  a  contract  of 
sale.  Barnett  v.  Farley.  11  L.  T.  107  ;  12  W.  R. 
748. 

It  is  not  necessary  that  the  acceptance  should 
be  on  all  the  terms  of  the  contract  of  sale.  TtnH' 
hinson  v.  Staight,  17  C.  B.  698  ;  26  L.  J.,  0.  P. 
86  ;  2  Jur.,  N.  S.  364. 

'  The  bare  acceptance  of  the  goods  hy  the  vendee 
as  owner  is  sufficient,  although  the  vendee,  imme- 
diately after  accepting  them,  states  that  he  docs 
so  on  terms  different  from  those  on  which  the 
vendor  delivered  them.    lb. 

The  acceptance  must  be  by  some  act  or  conduct 
on  the  part  of  the  buyer  indicating  an  intention 
to  retain  the  goods;  or  such  as  reasonably  would 
lead  the  seller  to  think  they  are  accepted,  and 
this  may  be  by  retention  of  them  for  such  a 
time  as  reasonably  might  lead  to  that  conclu- 
sion.   Bowes  V.  Pontifex,  3  F.  &  F.  739. 

The  acceptance  of  goods  by  the  buyer,  if  they 
are  above  the  value  of  lOZ.,  and  there  has  been 
no  written  memorandum  of  the  contract,  must 
be  clear  and  unequivocal ;  and  the  court  will 
not  allow  a  constructive  acceptance  to  be  suffi- 
cient.   Nicliolle  v.  Plvme,  1  C.  &  P.  272. 

Ooods  already  Delivered.] — Under  a  parol  con- 
tract for  the  sale  of  goods,  within  the  Statute  of 
Frauds,  made  with  a  party  already  in  possession 
of  the  goods,  there  may  be  a  sufficient  accept- 
ance to  satisfy  the  statute  without  a  re-delivery 
to  the  buyer.  Edan  v.  Dudjield,  1  Q.  B.  302  ;  4 
P.  &  D.  656  ;  5  Jur.  317. 

Where  D.  bad  been  employed  by  E.  to  enter 
the  goods  at  the  custom-house,  and  sell  them  for 
him,  and  agreed  by  parol  to  buy  certain  portions 
of  them  from  E.,  and  afterwards  sold  them,  and 
sent  in  an  account  of  them  to  E. : — Held,  that  it 
was  a  question  for  the  jury,  whether  D.  had  ac- 
cepted and  resold  the  goods  as  purchaser,  and 
that  parol  evidence  of  such  acceptance  was  ad- 
missible.   IK 

Intention  in  Accepting.] — Where,  by  one  of 
the  printed  conditions  in  a  catalogue  of  a  sale 
by  auction,  the  purchaser  was  to  pay  30Z.  per 
cent,  upon  being  declared  the  hignest  bidder, 
and  the  residue  before  the  goods  were  removed  ; 
and  a  person  attending  such  sale  bid  for  a  lot, 
and,  having  been  declared  the  highest  bidder, 
the  article  was  immediately  delivered  to  him  ; 
but  in  a  few  minutes  afterwards  he  returned  it, 
stating  that  he  had  been  mistaken  in  the  price, 
and  refused  to  take  it,  and  no  part  of  the  price 
for  which  it  was  knocked  down  having  been 
paid  :— Held,  that  it  was  a  question  of  fact  for 
the  jury,  whether  there  had  been  such  a  delivery 
by  the  seller  and  acceptance  of  the  article  by  the 
buyer,  as  would  take  the  case  out  of  the  statute, 
so  as  to  shew  that  it  was  the  intention  of  both 
parties  to  be  bound  by  the  sale,  no  deposit  upon 
the  price  having  been  made  by  the  vendee,  agree- 
ably to  one  of  the  printed  conditions  in  the 
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catalogue.  Phillip  v.  BistolU,  3  D.  &  R.  822  ; 
2B.  &C.  511. 

Ytndor  Agent  for  Yendee.l— The  plaintiff 
bought  of  the  defendant  and  paid  for  hops, 
which  lay  at  the  warchoase  of  F.,  having  been 
placed  there  by  a  party  who  had  sold  them  to 
the  defendant.  After  the  sale,  the  plaintiff  was 
informed  that  the  hops  were  at  F.'s,  had  them 
weighed  there,  and  took  away  part.  Some  dajrs 
after  he  applied  for  the  residue,  but  they  had 
been  taken  away  in  the  meantime  by  a  czeditor 
of  the  first  seller.  The  defendant  had  not  given 
the  plaintiff  a  delivery  order,  nor  had  he  de- 
manded one  : — Held,  that  F.  had  the  residue  of 
the  hops  in  his  possession  as  agent  to  the  plain- 
tiff, and  that  the  defendant  was  not  liable  to  the 
plaintiff  for  the  non-delivery  of  them.  Wood  v. 
Tag»ell,  6  Q.  B.  234. 

User  by  Yendee.] — ^A.  agreed  to  purchase  of 
B.  a  carriage,  then  standing  in  the  shop  of  B., 
A.  at  the  same  time  desiring  that  certain  altera- 
tions might  be  made  in  it.  The  alterations 
having  been  made,  the  carriage  was,  at  A.'s  re- 
quest, placed  in  the  back  shop.  On  Saturday, 
the  14th  November,  A.  called  at  the  shop,  and  re- 
quested B.  to  hire  a  horse  and  a  man  for  him,  and 
to  send  the  carriage  to  his  house  on  the  following 
day,  in  order  that  he  might  take  a  drive  in  it, 
A.  having  previously  intimated  his  intention  to 
take  the  carriage  out  a  few  times,  in  order  that, 
as  he  vras  going  to  take  it  abroad,  it  might  pass 
the  custom-house  as  a  second-band  carriage. 
The  carriage  was  accordingly  sent  to  and  used 
by  A.  on  the  Saturday,  A.  paying  for  the  hire  of 
the  horse  and  man.  A.  afterwards  refused  to 
take  or  pay  for  the  carriage : — Held,  that  there 
was  a  sufficient  acceptance  of  the  carriage  by  A. 
before  Sunday,  the  15th  November,  to  entitle  B. 
to  recover  upon  a  count  for  goods  bai'gained  and 
sold.    Beaunamt  v.  Brengeri,  5  C.  B.  301. 

Sale  of  Fnmitnre  to  Tenant.] — A.,  being 

himself  yearly  tenant  of  a  house  to  B.,  underlet 
the  house  and  furniture  at  a  weekly  rent  to  C. 
A.  being  desirous  of  getting  rid  of  his  tenancy  at 
the  end  of  the  current  year,  offered  to  sell  the 
furniture  to  C.  for  50Z.,  which  C.  thought  too 
much,  but  verbally  agreed  to  have  it  valued, 
and  to  pay  so  much  as  it  should  be  found  worth, 
on  B.^s  agreeing  to  accept  him  as  his  tenant,  in- 
stead of  A.  The  furniture  was  valued  at  80Z., 
which  C.  refused  to  give,  but  offered  the  bOl, 
Before  the  expiration  of  the  year,  an  agent  of  A. 
took  the  key  out  of  the  door  and  gave  it  to  C, 
telling  him  that  he  must  settle  with  A.  himself 
about  the  furniture  ;  B.  refused  to  accept  C.  as 
his  tenant,  and  he  continued  to  occupy  the 
house  and  use  the  furniture  as  before,  but  con- 
tinually giving  notice  to  A.  to  take  away  the 
furniture,  which  he  refused  to  do  ;  and  after  the 
lapse  of  three  months,  C.  sent  it  to  a  broker's  : — 
Held,  that  there  was  no  evidence  of  an  acceptance 
by  C.  of  the  furniture  under  a  contract  of  sale, 
to  satisfy  the  Statute  of  Frauds.  I/illywhite  v. 
Bevcreux,  15  M.  &  W.  286. 

And  see  cases  infra,  col.  814. 

Agistment.] — The  defendant  verbally  agreed 
to  buy  of  the  plaintiff  some  cattle  then  in  his 
field.  After  the  bargain  was  concluded,  the  de- 
fendant felt  in  his  pocket  for  his  cheque-book, 


in  order  to  pay  for  the  cattle,  but  finding  that  he 
had  not  got  it,  he  told  the  plaintiff  to  come  to 
his  house  in  the  evening  for  the  money.  It  was 
agreed  that  the  cattle  should  remain  in  the 
plaintiff's  field  for  a  few  days,  and  that  the  de- 
fendant should  feed  them  with  the  plaintiff's 
hay,  which  was  accordingly  done  : — Held,  that 
there  was  no  evidence  of  an  acceptance  of  the 
cattle.    Holmes  v.  Iloskins,  9  Ex.  753. 

Setting  apart  for  Yendee.] — ^A  vendee  agreed 
verbally  at  a  public  market  with  the  agent  of 
the  vendor  to  purchase  twelve  bushels  of  tares, 
constituting  part  of  a  larger  quantity  in  bulk, 
then  in  the  possession  of  the  vendor,  and  they 
were  to  remain  with  him  till  called  for.  The 
agent  aftei'wards  measured  the  quantity  of 
twelve  bushels,  and  set  them  apart  for  the 
vendee,  but  no  memorandum  in  writing  was 
made,  nor  was  anything  paid  by  way  of  earnest, 
or  sample  given : — Held,  that  this  did  not 
amount  to  an  acceptance  by  the  vendee,  so  as  to 
take  the  agreement  out  of  the  statute.  Howe  v. 
Palmer,  3  B.  &  A.  321. 

Goods  on  Land  of  Third  Party.] — A.  sold  to  B. 
a  rick  of  hay,  standing  on  land  in  the  occupation 
of  C,  at  an  entire  price,  undertaking  to  deliver 
it  to  B.  before  a  certain  day,  upon  request,  B. 
engaging  to  take  it  away  on  or  before  that  day  ; 
C.  having  previously  acknowledged  the  hay  to 
be  the  property  of  A.,  and  consented  that  it 
should  remain  on  the  premises  until  that  day. 
A.  gave  an  order  to  C.  to  permit  B.  to  remove 
the  hay,  which  0.  refused  to  do : — Held,  a  suffi- 
cient delivery  of  the  hay  as  between  A.  and  B. 
Salter  v.  Woollams,  2  M.  &  6.  650;  3  Scott, 
N.  R.  59. 

On  Agreement  to  Ketnm.] — The  plaintiff  en- 
tered into  a  parol  agreement  to  sell  to  the  de- 
fendant a  mare  for  20Z.,  subject  to  the  condition, 
that,  if  it  should  prove  to  be  in  foal,  he  should, 
on  receiving  122.  from  the  plaintiff,  return  it  on 
request.  The  plaintiff  delivered  the  mare  and 
received  201.  On  its  proving  to  be  in  foal,  he 
tendered  the  defendant  122.,  and  requested  him 
to  return  the  marc,  which  he  refused  to  do  : — 
Held,  that  the  contract  to  return  it  on  payment 
of  121.  was  not  a  distinct  contract  of  sale,  but 
one  of  the  conditions  of  the  original  sale  to  the 
defendant,  and  that  the  delivery  of  the  mare  to 
the  defendant  took  the  whole  agreement  out  of 
the  statute,  so  as  to  enable  the  plaintiff  to  sue 
for  the  refusal  to  return  it.  Williams  v.  Bur- 
gess,  10  A.  &  E.  499  ;  2  P.  &  D.  422. 

Order  to  Wharfinger.] — A  written  order  given 
by  the  seller  of  goods  to  the  buyer,  directing  the 
person  in  whose  care  the  goods  are  to  deliver 
them,  is  a  sufficient  delivery  within  the  Statute 
of  Frauds.    Searle  v.  Keeves,  2  Bsp.  598. 

Where  goods  above  the  value  of  102.,  lying  in 
the  London  Docks,  were  sold  without  any 
written  contract,  and  a  delivery  order  given  to 
the  buyer  : — Held,  that  the  buyer's  acceptance 
of  the  delivery  order  was  not  an  actual  accept- 
ance of  the  goods,  so  as  to  take  the  case  out  of 
the  Statute  of  Frauds.  Bentall  v.  Burn,  5  D.  & 
R.  284  ;  3  B.  &  C.  423  ;  R.  &  M.  107. 

Acoeptanoe  of  Warrant.] — The  defendant  ver- 
bally ordered  goods  of  the  plaintiff's  agent  in 
London,  the  price  of  which  was  152.    The  goods 
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were  accordingly  sent  from  abroad  to  the  agent, 
who  warehoused  them  with  a  wharfinger,  and 
received  from  him  a  warrant,  by  which  the 
goods  were  made  deliverable  to  the  agent  or  his 
assignees  by  indorsement,  on  payment  of  rent 
and  charges  from  a  certain  day.  This  warrant 
the  agent  indorsed  to  and  sent  to  the  defendant ; 
the  defendant  kept  the  warrant  for  ten  months, 
and  was  repeatedly  applied  to  for  the  charges 
and  the  price  of  the  goods,  which  he  did  not 

Eay,  nor  did  he  return  the  warrant,  but  said  he 
ad  sent  it  to  his  solicitor,  and  meant  to  defend 
the  action,  as  he  had  not  ordered  the  goods,  and 
the  goods  would  remain  at  present  in  bond  : — 
Held,  that  although  there  was  sufficient  evi- 
dence of  the  acceptance  of  the  goods,  if  they 
had  been  delivered  to  the  defendant,  there  was 
no  evidence  of  the  receipt  of  the  goods  sufficient 
to  satisfy  the  Statute  of  Frauds.  Farin^t  v. 
Honw,  16  M.  &  W.  119  ;  16  L.  J.,  Ex.  73. 

Delivery  to  Warehouse  of  Third  Party.] — On 
the  19th  March,  1842,  W.,  a  miller,  residing  near 
Hereford,  gave  a  parol  order  to  A.,  a  manufac- 
turer of  iron  goods  at  Bristol,  for  some  mill 
machineiy  to  be  forwarded  by  the  Hereford 
sloop,  commanded  by  B.,  the  usual  mode  of  con- 
veying goods  by  water  from  Bristol  to  Hereford. 
On  the  23rd  April  the  machinery  was  so  for- 
warded, and  on  the  25th  an  invoice  was  sent, 
with  a  letter  of  advice,  by  the  post,  and  a  printed 
notice  that  the  goods  were  supplied  at  three 
months'  credit.  On  the  arrival  of  the  machinery 
at  Hereford,  it  was  put  into  a  warehouse  of  B., 
and  W.  was  informed  of  that  fact.  Six  or  seven 
months  after,  W.  told  the  -Nvarchouseman  that  he 
did  not  intend  to  take  the  machinery,  and  it  was 
taken  back  to  Bristol : — Held,  that  there  was 
evidence  of  an  acceptance  sufficient  to  satisfy 
the  statute.  Bushel  v.  M'lweler,  15  Q.  B.  443,  n.; 
8  Jur.  632. 


Pacldxig   by  Vendee.]— The  defendant. 


having  bargained  with  the  plaintiff  for  the  pur- 
chase of  wool  from  the  plaintiff  at  a  certain  price, 
removed  it  to  a  warehouse  used  by  the  defendant 
for  that  purpose,  but  belonging  to  a  third  party ; 
there  the  wool  was  weighed  and  packed  in 
sheeting  of  the  defendant's.  The  course  of 
dealing  was,  that  the  wool  remained  on  these 
premises  till  paid  for.  The  wool  was  not  re- 
moved or  paid  for  : — Held,  that  there  was  not  a 
sufficient  delivery  and  acceptance  of  the  goods  to 
ground  an  action  for  goods  sold  and  delivered, 
though  the  seller  retained  a  special  interest  in 
them  (not  properly  a  lien)  in  respect  of  the 
understood  engagement  not  to  remove  them  till 
paid  for.  Dodnley  v.  Varley,  12  A.  &  E.  632  :  4 
P.  &  D.  448. 

Delivery  to  Carriers.]— Goods  were  delivered 
by  the  vendor,  in  Cornwall,  on  board  a  ship  not 
named  by  the  purchaser,  and  a  bill  of  lading  was 
signed  by  the  captain,  making  them  deliverable 
to  carriers  at  Liverpool,  named  by  the  pur- 
chaser, for  the  purpose  of  receiving  and  for- 
warding the  goods  to  him  in  Staffordshire.  A 
copy  of  the  bill  of  lading  was  sent  to  the  carriers 
at  Liverpool,  and  on  the  26th  April  the  pur- 
chaser received  notice  of  the  shipment  of  the 
goods,  and  did  not  repudiate  the  contract  before 
the  6th  May,  when  he  received  information  from 
the  vendor  that  the  ship  and  the  goods  were  lost 
before  they  reached  Liverpool : — Held,  that  there 


was  no  evidence  of  an  acceptance  and  actual  re- 
ceipt of  the  goods  by  the  purchaser.  Meredith 
V.  MHgh,  2  El.  &  Bl.  364  ;  22  L.  J..  Q.  B.  401  ; 
17  Jur.  649. 

The  defendant,  a  builder  at  Wallingford,  gave 
the  plaintiff,  a  timber  merchant  in  London,  a 
verbal  order  for  timber,  directing  it  to  be  sent  to 
the  Paddington  Station  of  the  Great  Western 
Railway,  to  be  forwarded  to  him  at  Wallingford,. 
as  had  been  the  practice  between  the  parties  on 
previous  dealings  between  them.  The  timber 
was  accordingly  sent,  and  arrived  at  the  Wal- 
lingford station  on  the  19th  April,  and  the 
defendant  was  informed  by.  the  railway  clerk  of 
its  arrival,  upon  which  he  said  he  would  not 
take  it.  An  invoice  was  sent  a  few  days  after, 
which  the  defendant  received  and  kept,  without 
making  any  communication  to  the  plaintiff  him- 
self until  the  28th  May,  when  he  informed  the 
plaintiff  that  he  declined  taking  the  timber  : — 
Held,  that  although  there  might  be  a  scintilla 
of  evidence  for  the  jury  of  an  acceptance  of  the 
timber,  yet  that  there  was  not  sufficient  to  war- 
rant them  in  finding  that  there  was  such  an 
acceptance,  and  the  court  set  aside  a  verrlict 
found  for  the  plaintiff,  as  not  warranted  by  the 
evidence.  Xorman  v.  Phillips,  14  M.  k,  W.  277; 
14  L.  J.,  Ex.  306  ;  9  Jur.  832. 

Where  a  party  in  England  refuses  to  accept 
goods  which  he  has  agreed  to  buy  abroad,  the 
delivery  of  them  abroad,  on  board  a  ship  char- 
tered by  him,  is  not  a  sufficient  delivery  to 
render  a  memorandum  of  the  bargain  in  writing 
unnecessary.  Actbal  v.  Levy,  10  Bing.  376  ;  4 
M.  &  Scott,  217. 

The  defendant,  an  Irish  tradesman,  gave  a 
verbal  order  for  goods  to  the  plaintiff,  who  car- 
ried on  business  in  England,  and  the  goods  were 
sent  by  the  route  agreed  upon  by  the  parties. 
The  invoice  was  forwarded  at  the  same  time,  but 
was  immediately  returned  by  the  defendant,, 
with  a  letter  stating  that  it  oQd  not  correspond 
with  the  agreement,  and  notifying  his  refusal  to 
take  the  goods : — Held,  that  there  was  no  evi- 
dence of  any  receipt  and  acceptance  of  the  good^ 
by  the  defendant,  and  that  an  action  against 
him  for  the  price  could  not  be  maintained. 
UiwUm  V.  McCarthy,  10  L.  R,,  Ir.  266. 

Where  goods  were  ordered  by  parol  by  a 
country  dealer  of  a  London  wholesale  house^ 
and  the  latter  delivered  them  at  a  wharf  to  be 
forwarded  to  their  place  of  destination  by  sea, 
and  the  ship  in  which  they  were  sent  was  lost, 
and  the  goods  were  never  received  in  the 
country : — Held,  that  the  acceptance  of  the 
goods  by  the  wharfinger  was  not  such  an  accept- 
ance as  would  satisfy  the  words  of  the  17th 
section  of  the  statute,  which,  to  make  him 
liable  in  the  absence  of  a  written  contract,  re- 
quires an  acceptance  by  the  party  himself. 
Uaiisfln  V.  Armitage,  1  D.  &  R.  128  ;  6  B.  &  A. 
657. 

The  defendant  at  Lancaster  verbally  ordered 
goods  of  the  value  of  more  than  lOZ.  to  be  sent 
to  him  at  Lancaster  from  London  by  the  plain- 
tiff, and  he  directed  that  the  goods  should  be 
sent  by  sea  from  G.'s  wharf,  which  was  the  only 
wharf  in  London  whence  goods  were  shipped 
for  Lancaster ;  and  from  which  wharf  goods  bad 
previously  been  sent  by  the  plaintiff  to  the  de- 
fendant. The  plaintiff  sent  the  goods  to  G.'s 
wharf ;  whence  the  wharfinger  sent  them  by  a 
ship  selected  by  himself  for  Liverpool  ;  but  the 
cargo  was  lost  by  the  ship  being  wrecked  on  her 
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voyage  from  London  to  Liverpool ;  an  invoice 
was  sent,  at  the  time  of  the  shipment,  by  the 
plaintiff  to  the  defendant,  which  he  never 
received: — Held,  that  the  defendant  did  not 
accept,  and  actually  receive,  the  goods  within  the 
meaning  of  the  statute.  Hart  v.  Binthf  EL, 
BL  &  El.  494 ;  27  L.  J.,  Q.  B.  271  ;  4  Jur.,  N.  S. 
633. 

Condiiot  of  Consignee— Evidence  of  Assent.] — 
A  written  contract  was  entered  into  for  the 
purchase  of  200  or  300  tons  of  coals,  to  be  sent 
by  the  Navigation  or  other  vessel.  The  vendor 
residing  at  Stockton-on-Tees,  on  the.  31st  De- 
cember, 1838,  shipped  127  tons  of  coals  by  the 
George  and  Henry,  and  on  that  day  wrote  to 
the  vendee  at  Southampton  to  state  what  he  had 
done,  and  that  he  should  draw  on  him  for  the 
amount.  The  George  and  Henry  was  sunk  at 
sea  on  the  6th  January,  1839,  which  fact  the 
vendor,  on  the  10th  Januaiy,  communicated  to 
the  vendee.  The  vendor's  bill  was  not  presented 
to  the  vendee  until  after  he  knew  of  the  loss, 
and  he  then  refused  to  accept  it,  but  he  did  not 
by  any  other  act  repudiate  the  contract  as  per- 
formed by  the  vendor : — Held,  that  this  his 
silence,  after  receiving  the  vendor's  statement 
of  the  mode  in  which  he  had  performed  the  con- 
tract, operated  cither  as  an  admission  by  him 
that  the  contract  was  duly  performed,  or  as 
evidence  of  acceptance  of  the  substituted  per- 
formance for  that  originally  contracted  for. 
KJckardson  v.  Ihim,  1  G.  &  D.  417  ;  2  Q.  B.  218. 

The  defendant,  on  27th  of  September,  1855, 
verbally  ordered  of  the  plaintiffs,  at  Liverpool, 
goods  of  the  value  of  more  than  10/.,  to  be  sent 
out  to  Constantinople,  by  a  steamer  named  by 
the  defendant,  for  the  Phoenix,  a  ship  of  his 
then  in  the  Black  Sea.  The  plaintiffs  selected 
the  goods  in  accordance  with  the  order,  and  sent 
them  to  the  steamer,  together  with  two  barrels 
of  flour  belonging  to  the  defendant,  which  he 
had  sent  to  the  plaintiff's  warehouse  for  the  pur- 
pose of  being  forwarded  with  the  other  goods. 
The  defendant  told  the  plaintiffs  to  make  out,  and 
they  made  out,  the  bill  of  lading  for  the  goods  in 
their  own  name,  making  the  goods  deliverable  to 
H.  &  Co.,  or  assigns,  at  Constantinople,  to  whom 
the  plaintiffs  had  before  consigned  goods,  and 
to  whom  the  defendant,  on  that  account,  wished 
the  goods  to  be  made  deliverable.  The  bill  of 
lading  included  the  two  barrels  of  flour.  On 
the  13th  of  October,  1865,  the  plaintiffs  shipped 
the  goods,  including  the  flour,  on  the  named 
steamer,  and  paid  freight  for  the  whole.  On  the 
16th  of  October,  the  defendant  repaid  them  the 
freight  and  received  from  them  the  bill  of 
lading,  which  he  forwarded  to  the  captain  of 
the  PhcBnix,  who  did  not  receive  it  till  March, 
1856,  when,  finding  that  the  goods  were  not 
forthcoming  at  ConstAntinople,  he  returned  it  to 
the  d^endant.  On  the  5th  of  November,  1856, 
the  defendant  forwarded  the  bill  of  lading  to 
the  plaintiffs,  inclosed  in  the  following  letter : 
**  I  inclose  the  bill  of  lading  for  stores  sent  out 
to  the  barque  Phoenix.    Please  see  after  them. 

1  think  the  master  of  the  steamer  must  account 
for  them:" — Held,  that  there  was  ample  evi- 
dence that  the  defendant  had  accepted  and  ac- 
tually received  the  goods.     Oiirrie  v.  Anderson, 

2  KL  &  El.  592  ;  29  L.  J.,  Q.  B.  87  ;  6  Jur.,  N.  S. 
442  ;  8  W.  B.  274. 

To  ArtiiUer.] — A.  agreed  to  buy  some  articles 


of  plate  of  B.,  who  was  to  get  A.'8  arms  engraved 
on  them,  and  to  pay  for  the  engraving  : — Held, 
that  a  deliveiy  to  the  engraver  for  that  purpose 
was  not  a  delivery  to  A.,  so  as  to  defeat  B.'s 
right  of  stopping  the  goods  in  transitu,  the  price 
of  the  goods  not  being  paid  by  A.  Owenson  v. 
Morge,  7  T.  R.  64. 

Delivery  at  Inn  named  by  Bnyer.] — A.  bought 
of  B.  5  cwt.  of  clover  seed,  to  be  delivered  at 
the  Plough  Inn,  Banbury,  on  the  27th  April. 
The  seed  was  delivered  on  the  27th  to  one  of  the 
servants  of  the  Plough  Inn,  at  which  A.  was  in 
the  habit  of  putting  up,  and  there  remained  till 
the  13th  May,  when  he  refused  to  take  it : — Held, 
that  as  the  place  where  the  seed  was  delivered 
was  a  place  appointed  by  the  buyer,  and  was 
moreover  the  inn  at  which  he  generally  put  up, 
this  was  such  an  acceptance  as  would  satisfy 
the  words  of  the  statute.  HarrU  v.  Mattliewi,  3 
Jur.  1192. 

Assent  to  Appropriation.] — ^The  defendant, 
who  had  ordered  a  machine  to  be  made,  without 
any  agreement  as  to  price,  paid  money  on  account 
when  he  saw  it  was  complete ;  admitted  it  was 
made  to  order ;  and  requested  the  maker  to  send 
it  home,  but  refused  to  pay  the  price  demanded 
by  him.  The  maker  refused  to  deliver  the 
machine  without  receiving  the  full  amount ;  for 
which  he  ordered  his  attorney  to  proceed,  when 
the  defendant  said  he  would  endeavour  to  arrange, 
if  they  would  give  him  time  : — Held,  a  suflScient 
acceptance  to  entitle  the  maker  to  sue  for  goods 
bargained  and  sold.  Elliott  v.  Pyhus^  10  Bing, 
512  ;  4  M.  &  Scott,  389. 

b.  Acts  of  Ownership  by  Pnrchaser. 

Be-sale — ^When  Sufficient.] — ^Af  ter  a  bargain  and 
sale  of  a  stack  of  hay  between  the  parties  on  the 
sjwt,  evidence  that  the  vendee  actually  sold  part 
of  it  to  another  person,  by  whom,  though  against 
the  vendee's  approbation,  it  was  taken  away,  is 
sufficient  to  warrant  the  jury  in  finding  a  deli- 
very to  and  acceptance  by  the  vendee.  Cliaplin 
V.  Roqen,  1  East,  192. 

A.,  oy  parol,  sold  to  B.  the  timber  of  certain 
growing  trees  at  a  price  exceeding  10/. ;  B.  gave 
directions  for  cutting  the  trees,  and  offered  to 
sell  the  butts  to  C.  A.,  by  letter,  required  B.  to 
pay  for  the  timber.  B.,  by  letter,  answered  that 
he  had  bought  the  timber,  but  that  it  was  con- 
ditioned to  be  sound,  and  was  not  so : — Held, 
that  there  had  been  no  part  acceptance  or  actual 
receipt  of  the  goods  to  satisfy  the  statute,  inas- 
much as  there  was  nothing  to  shew  that  the 
purchaser  had  divested  himself  of  his  right  to 
object  to  the  quality  of  the  goods,  or  that  the 
seller  had  lost  his  lien  for  the  price.  Smith  v. 
Surmun,  9  B.  &  C.  561  ;  4  M.  &  R.  455. 

The  plaintiffs,  merchants  at  Dieppe,  sold  to  the 
defendant,  a  merchant  at  Wisbeach,  a  quantity 
of  oil-cake,  which  was  delivered  to  him  there  in 
December,  1841.  The  defendant  conceiving  that 
the  cargo  did  not  answer  the  sample,  landed  a 
portion  of  it  for  the  purpose  of  examination,  and 
subsequently  landed  the  whole,  stored  it  in  a 
public  warehouse,  and  wrote  to  the  plaintiffs,  in- 
forming them  that  it  lay  there  at  their  risk  and 
costs ;  and  requiring  them  to  take  it  back,  which 
they  refused  to  do.  After  some  coiTespondence, 
the  defendant,  in  May,  1842,  gave  the  plaintiffs 
notice  that  the  cargo  was  lying  at  the  warehouse 
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at  their  disposal ;  and  that,  if  no  directions  were 
given  by  them,  it  would  be  sold,  and  the  pro- 
ceeds applied  in  part  payment  of  the  defendant's 
damages.  The  plaintiffs  answered,  that  they 
considered  the  transaction  at  an  end,  and  de- 
manded payment  of  the  price.  The  defendant 
thereapon  offered  the  cargo  for  sale  in  his  own 
name  ;  and,  in  July,  sold  it,  in  his  own  name,  to 
a  third  party: — Held,  that  these  facts  sufficiently 
shewed  an  acceptance  of  the  goods  by  the  defen- 
dant, after  which  he  could  not  treat  the  contract 
as  rescinded,  and  that  he  was  not  to  be  con- 
sidered an  agent  of  the  plaintiffs  from  necessity, 
to  dispose  of  the  goods.  Chapman  v.  Mortim, 
11  M.  &  W.  534  ;  12  L.  J.,  Ex.'292. 


Without  Inspecting.]  — The  defendant 


purchased  wheat  of  the  plaintiff  by  sample,  and 
directed  that  the  bulk  should  be  delivered  on 
the  next  morning  by  a  carrier  named  by  himself, 
who  was  to  convey  it  to  the  market  town  of  W., 
and  the  defendant  himself  took  the  sample  away 
with  him.  On  the  following  morning  the  bulk 
was  delivered  to  the  carrier,  and  the  defendant 
resold  it  at  W.  on  that  day  by  the  same  sample. 
The  carrier  conveyed  the  wheat  by  order  of  the 
defendant,  who  had  never  seen  it,  to  the  sub- 
vendee,  who  rejected  it  as  not  corresponding 
with  the  sample,  and  the  defendant,  on  notice  of 
this,  repudiated  his  contract  with  the  plaintiff 
on  the  same  ground  : — Held,  that  there  was  evi- 
dence to  warrant  a  jury  in  finding  an  acceptance 
and  actual  receipt  by  the  defendant.  Morton  v. 
Tibbettt,  15  Q.  B.  428  ;  19  L.  J.,  Q.  B.  382 ;  14  Jur. 
669. 

Weighing.] — Hops  were  sold  by  sample,  and 
before  prompt-day  the  buyer's  foreman  attended 
at  the  warehouse  of  the  seller's  factors  to  see 
them  weighed,  compared  each  pocket  with  the 
sample,  and  adjusted  allowances  on  some  which 
he  objected  to  : — Held,  that  this  was  a  sufficient 
acceptance.  Simmonds  v.  Humble,  13  C.  B.,  N.  S. 
258  ;  9  L.  T.  168. 

Xarking  the  Article.] — If  the  purchaser  of 
goods  at  the  time  of  the  sale  writes  his  name 
upon  a  particular  article,  with  the  intent  of 
shewing  that  he  has  purchased  it,  and  appro- 
priated it  to  his  own  use,  it  is  enough  to  take  the 
sale,  as  to  the  article  written  upon,  out  of  the 
Statute  of  Frauds,  but  not  as  to  other  articles 
bought  at  the  same  time.  Hodsim  v.  Le  Bret^  1 
Camp.  233. 

Where  a  person  selected  various  articles  in  a 
tradesman's  shop,  some  of  which  he  marked  with 
a  pencil,  and  others  were  cut  from  piece  goods, 
and  laid  aside  for  him  (the  whole  amounting  to 
more  than  10/.),  and  he  desired  them  to  be  sent 
to  his  house  ;  and  when  sent  he  refused  to  take 
them  : — Held,  that  there  was  no  acceptance. 
Baldey  v.  Parker,  3  D.  &  R.  220  ;  2  B.  &  C.  37. 

Where  a  person  agreed  by  parol  to  pay  a  cer- 
tain price  for  several  pipes  of  wine,  and  the 
seller's  clerk  cut  off  the  spills  and  marked  the 
purchaser's  initials  on  the  casks  in  the  presence 
of  both  parties,  held  to  amount  to  a  delivery. 
Anderson  v.  Scot,  1  Camp.  235,  n. 

The  marking  by  the  vendor  of  casks  of  wine, 
lying  in  the  docks,  with  the  initials  of  the  pur- 
chaser at  his  request,  and  in  his  presence,  the 
terms  of  payment  not  having  been  settled  at  the 
time,  and  consequently  the  contract  not  being 


complete,  is  not  an  acceptance.  Proctor  v.  Jones, 
2  C.  &  P.  532. 

Package  by  Purchaser.]— Groods  were  sold  for 
ready  money,  and  packed  up  at  the  seller's  house 
in  boxes  furnished  by  the  purchaser,  who  saw 
the  packing,  and  requested  the  seller  to  keep 
them  for  him  till  he  could  call,  pay  for,  and  take 
them  away  : — Held,  that,  on  a  count  for  goods 
sold  and  delivered,  the  plaintiff  was  rightly  non- 
suited. Boulter  v.  Arnott,  3  Tyr.  267  ;  1  C.  &  M. 
333. 

If  A.  agrees  to  sell  goods  to  B.,  who  pays  a 
certain  sum  of  money  as  earnest,  and  the  goods 
are  packed  in  cloths  furnished  by  B.,  and  de- 
posited in  a  building  belonging  to  A.  till  B.  shall 
send  for  them ;  but  A.  declares  at  the  same  time 
that  they  shall  not  be  carried  away  till  he  is 
paid :  this  is  not  a  delivery  to  ^.  Goodall  v. 
Skelton.  2  H.  Bl.  316. 


Delivery  to  Packer.] — ^Where  goods  are 


delivered  to  the  vendee's  packer,  to  be  forwarded 
to  any  part  the  latter  may  appoint,  and  they  are 
opened  and  examined  by  his  agent,  the  delivery 
is  complete.  Leeds  v.  Wright,  3  B.  &  P.  320 ;  4 
Esp.  243. 

The  defendant  having  bargained  with  the 
plaintiff  for  the  purchase  of  wool  from  the 
plaintiff  at  a  certain  price,  removed  it  to  a 
warehouse  used  by  the  defendant  for  that  pur- 
pose, but  belonging  to  a  third  party ;  there  the 
wool  was  weighed  and  packed  in  sheeting  of 
the  defendant's.  The  course  of  dealing  was 
that  the  wool  remained  on  their  premises  till 
paid  for.  The  wool  was  not  removed  nor  paid 
for  : — Held,  that  there  was  not  a  sufficient  de- 
livery and  acceptance  of  the  goods  to  satisfy  the 
statute,  though  the  seller  retained  a  special  in- 
terest in  them  (not  properly  a  lien)  in  respect  of 
the  understood  engagement  not  to  remove  them 
till  paid  for,  Dodslcy  v.  Varley,  12  A.  &  E. 
632  ;  4  P.  &  D.  448. 

The  property  of  goods  bought  by  an  agent  for 
the  vendee,  delivered  by  him  to  the  vendee's 
packer,  in  whose  hands  they  are  attached  by  the 
vendee's  creditors,  revests  in  the  vendor,  so  as 
to  avoid  the  attachment,  by  the  vendee  having 
countermanded  the  purchase  by  letter  to  his 
agent  dated  before  such  delivery,  though  not  re- 
ceived till  afterwards ;  the  vendor  assenting  to 
take  back  the  goods.  Salte  v.  Field,  5  T.  B. 
211. 

B.  &  Co.  verbally  agreed  to  purchase  of  A. 
four  sacks  of  cotton  waste,  then  in  his  ware- 
house, at  \s.  dd,  per  pound.  B.  &  Co.  sent  their 
packer  and  sacks,  and  their  cart,  to  remove  it. 
The  packer  packed  the  waste  into  eighty-one 
sacks,  twenty-one  of  which  were  weighed,  and 
taken  in  B.  &  Co.'s  cart  to  their  premises,  with  a 
delivery  order,  stating  the  weight ;  the  remainder 
was  not  weighed.  On  the  same  day  they  re- 
turned the  twenty-one  sacks  to  A.,  alleging  that 
the  waste  was  of  inferior  quality,  and  he  replaced 
them  in  his  warehouse : — Held,  that  there  was 
evidence  of  an  acceptance  and  actual  receipt  of 
part  of  the  goods.  Kershaw  v.  Ogden,  3  H.  &  O. 
717  ;  34  L.  J.,  Ex.  159  ;  11  Jur.,'N.  S.  642  ;  12 
L.  T.  573 ;  13  W.  R.  755. 

Beceiving  Warehouse  Bent.] — If  after  goods 
are  sold  they  remain  in  the  warehouse  of  the 
vendor,  and  he  receives  warehouse  rent  for 
them,  it  amounts  to  a  delivery  of  the  goods  to 


817 


SALE — Statute  of  Frauds. 


818 


the  vendee,  so  as  to  put  an  end  to  the  vendor^s 
right  of  stopping  them  in  transitu.  Hurry  y. 
Mangles,  1  Camp.  452. 

So,  where  they  are  deposited  in  a  warehouse 
for  which  the  vendee  pays  warehouse  rent,  even 
though  they  may  not  have  reached  their  ultimate 
destination.     Wright  v.  Latoes,  4  £sp.  82. 

But  it  is  other?rise  if  anything  remains  to  be 
done  to  the  goods  (for  example,  weighing,  &c.), 
before  the  delivery  can  be  perfected.  Withen 
V.  Lys,  Holt,  18  ;  4  Camp.  237. 

Depositing  in  Warehouse.] — In  trover  the  de- 
fendant pleaded  that  the  assignees  of  a  bankrupt 
were  jointly  interested  with  the  plaintiff,  and 
that  the  defendant  converted  by  their  licence. 
It  appeared  that  the  contract  was  between  the 
plaintiff  and  the  defendant,  and  that  under  this 
contract  the  goods,  by  the  defendant's  direction, 
were  transferred  from  his  name  to  the  plaintiff 
in  the  warehouse  where  they  were  deposited  : — 
Held,  that  the  property  in  the  goods  passed  to 
the  plaintiff  by  the  transfer,  and  that  it  was  not 
competent  to  the  defendant  to  prove  that  other 
parties  were  jointly  interested  with  the  plaintiff. 
JCieran  v.  Saunders,  1  N.  &  P.  625  ;  6  A.  &  E.  516. 
Wheat  purchased  by  sample  was  consigned 
from  Peterborough  to  P.,  at  a  railway  station  in 
London.  On  the  arrival  of  the  wheat  at  the 
station,  on  the  4th  May,  P.  received  notice  from 
the  railway  company  that  it  had  been  ware- 
housed at  tiie  company's  warehouse,  and  entered 
in  their  books  in  tne  name  of  P.  The  company 
allowed  consignees  to  use  their  warehouse  for 
fourteen  days  without  charge.  On  the  morning 
of  Saturday,  the  9th  May,  the  carman  of  P. 
brought  a  bulk  sample  from  the  station,  and  P. 
having  examined  it,  and  found  it  equal  to  sample, 
said,  **  Don't  cart  the  wheat  to  the  mill  at  pre- 
sent.'' In  the  afternoon,  P.  found  himself  in 
difficulties,  and  on  Monday  morning  stopped 
payment.  On  Monday,  P.  gave  the  vendor  an 
order  for  the  wheat,  which  he  took  to  the  rail- 
way station.  On  an  issue  to  try  whether  the 
wheat  was  the  property  of  the  assignees  of  P.  or 
of  the  vendor  : — Held,  that  there  was  no  accept- 
ance of  the  wheat  by  P.  Nicholson  v.  Botcer,  1 
El.  &  EL  172  ;  28  L.  J.,  Q.  B.  97  ;  6  Jur.,  N.  S. 
246. 

If  a  purchaser,  receiving  goods  in  his  ware- 
house, and  intending  to  examine  into  their 
quality,  treats  them  in  a  manner  which  mate- 
rially alters  their  condition  (as  by  removing  glue 
from  hogsheads  into  bags),  it  is  not  necessarily 
to  be  inferred  from  that  fact  alone  that  he  finally 
accepts  the  goods.  Curtis  v.  Pugh,  10  Q.  B.  Ill ; 
16  L.  J.,  Q.  B.  199. 

The  plaintiffs,  wine  and  spirit  merchants,  kept 
a  bonded  warehouse,  where  they  took  in  other 
persons'  goods  as  well  as  their  own,  charging 
warehouse  rent.  Of  this  warehouse  the  plaintiffs 
had  one  key  and  the  custom-house  officer  another. 
The  d^endant  agreed  to  buy  of  the  plaintiffs 
two  puncheons  of  rum,  which  were  to  remain  in 
bond  till  wanted,  the  defendant  to  have  six 
months'  further  credit.  The  plaintiffs  sent  to 
the  defendant  an  invoice  describing  the  pun- 
cheons by  marks  and  numbers  with  the  words 
'*  free  six  months,"  which  was  explained  to  mean 
that  they  might  remain  in  the  warehouse  with- 
out charge  for  six  months.  The  plaintiffs  entered 
in  the  rum  book  of  their  warehouse  the  pun- 
cheons of  rum  as  sold  to  the  defendant,  and 
proved  that  after  this  entry  they  had  no  power 


to  get  the  goods  out.  The  rum  remained  in  the 
warehouse  for  two  years,  during  which  time  the 
defendant  on  several  occasions  asked  the  plain- 
tiffs to  take  back  the  goods  or  buy  them  of  him : 
— Held,  that  there  was  evidence  that  the  cha- 
racter in  which  the  plaintiffs  held  the  goods  was 
changed ;  and  that,  if  they  held  as  warehouse- 
men for  the  defendant,  there  was  evidence  of  an 
acceptance  and  receipt  of  the  goods  by  the  de- 
fendant so  as  to  satisfy  the  Statute  of  Frauds. 
Chstle  V.  Sworder,  6  H.  &  N.  828  ;  30  L.  J.,  Ex. 
310 ;  8  Jur.,  N.  S.  233  ;  4  L.  T.  866 ;  9  W.  R. 
697— Ex.  Ch. 

In  an  action  to  recover  the  price  of  ten  hogs- 
heads of  claret,  it  appeared  that  the  defendants 
having  verbally  ordered  certain  hogshea4s  of  the 
plaintiff,  the  latter  in  October  sent  them  fifteen, 
whereupon  the  defendants  by  letter  informed  the 
plaintiff  that  they  had  ordered  only  ten,  and 
that  they  could  take  that  number  only  on  their 
proving  satisfactory,  and  that  they  would  hold 
the  other  five  on  the  plaintiff's  account.  The 
plaintiff  replied  describing  the  character  of  the 
wine,  and  concluding  thus,  '^  You  will  ascertain 
in  the  spring  whether  you  have  room  for  it,  and 
you  have  seen  that  we  are  not  stringent  with  old 
customers  as  to  credit."  The  defendants  placed 
the  wine  in  a  bonded  warehouse  in  their  own 
names,  and  shortly  afterwards  tasted  the  wine, 
disapproved  of  it,  and  gave  the  plaintiff  notice 
in  the  early  part  of  April  that  they  would  not 
take  any  part  of  it : — Held,  that  there  had  been 
no  acceptance,  inasmuch  as  the  defendants, 
under  the  contract,  had  the  option  of  rejecting 
tibe  wine  in  the  spring,  and  they  had  availed 
themselyes  of  that  option.  Cunliffe  v.  Harrison, 
6  Ex.  903  ;  20  L.  J.,  Ex.  326. 

User  of  Horse.] — The  plaintiff  sold  a  horse  to 
the  defendant  for  30Z.  by  parol  agreement ;  and 
the  horse  was  to  be  fired  and  remain  in  the 
plaintiff's  possession  until  he  was  fit  to  be  sent 
to  grass.  At  the  end  of  twenty-two  days  the 
horse  was,  by  the  defendant's  directions,  sent  to 
graze  at  Kimpton  Park,  and  there  entered  in  the 
plaintiff's  name : — Held,  that  there  was  no  de- 
livery to  or  acceptance  of  the  horse  by  the  defen- 
dant. Carter  v.  Toussaint,  1  D.  &  R.  516 ;  5 
B.  &  A.  865. 

The  defendant  verbally  agreed  to  purchase  of 
the  plaintiff  a  horse.  Before  there  had  been  an 
actual  delivery,  the  plaintiff  requested  the  de- 
fendant to  lend  it  to  him  for  a  short  time,  as 
he  had  to  take  two  or  three  journeys ;  the  defen- 
dant assented,  and  the  horse  remained  with  the 
plaintiff  for  a  fortnight,  during  which  time  he 
went  three  journeys,  and  was  then  sent  to  the 
defendant,  who  refused  to  receive  it.  The  jury 
found  that  the  defendant,  as  owner  of  the  hone, 
gave  the  plaintiff  permission  to  keep  it : — Held, 
that  there  was  evidence  of  an  acceptance  and 
receipt  of  the  horse  to  satisfy  the  Statute  of 
Frauds.  Marvin  v.  Wallace,  6  El.  &  Bl.  726 ; 
25  L.  J.,  Q.  B.  369  ;  2  Jur.,  N.  S.  689. 

A.  agreed  to  purchase  a  horse  from  B.  for  ready 
money,  and  to  fetch  him  away  on  a  given  day. 
Two  days  before  that  day  A.  rode  the  horse, 
and  gave  directions  as  to  his  exercise  and  future 
treatment,  &c. ,  but  requested  that  he  might  re- 
main in  B.'s  possession  for  a  further  time,  at  the 
expiration  of  which  he  promised  to  fetch  him 
away  and  pay  the  price  ;  to  which  B.  assented. 
The  horse  died  before  A.  paid  the  price,  or  took 
him  away  : — Held,  that  there  was  no  acceptance 
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of  the  horse,  so  as  to  make  the  bargain  executed 
within  the  statute.  Tempest  v.  Fitzgerald^  3 
B.  &  A.  680. 

User  of  Carriage.] — ^A  chariot  was  built  to  the 
plaintiff^s  order,  and  paid  for  by  him ;  when 
finished  in  other  respects  the  plaintiff  ordered  a 
front  seat  to  be  added  ;  but  the  builder  being 
slow  in  making  this  addition,  the  plaintiff  sent 
for  the  chariot  repeatedly,  and  the  builder  pro- 
mised to  deliver  it.  The  plaintiff  being  after- 
yirards  dissatisfied,  ordered  the  chariot  to  be  sold, 
and  while  it  was,  according  to  the  custom  of  the 
trade,  standing  in  the  builder's  warehouse  for 
that  purpose,  the  front  seat  not  having  been 
added,  the  builder  became  a  bankrupt,  and'  his 
assignee  seized  the  chariot : — Held,  that  the 
plaintiff  had  sufficient  property  to  maintain 
trover.  Camithers  v.  Payne,  6  Bing.  270  ;  2 
M.  &  P.  429. 

The  plaintiff  built  a  waggon  for  the  defendant. 
The  latter  employed  a  smith  to  affix  thereon  the 
iron  work,  and  a  tilt-maker  to  put  on  a  tilt. 
The  waggon  remained  in  the  possession  of  the 
plaintiff  : — Held,  that  the  affixing  of  these  articles 
was  not  a  sufficient  acceptance  of  the  waggon 
by  the  defendant  to  satisfy  the  statute.  Ma- 
herly  v.  Sheppard,  3  M.  &  Scott,  436  ;  10  Bing. 
99.  See  also  Beaumont  v.  Brengeri,  ante,  coL 
809. 

Examination.]— The  defendant  verbally  agreed 
to  buy  some  sheep,  which  he  selected  from  the 
plaintiff's  flock,  and  directed  them  to  be  sent  to 
a  field  of  his,  which  was  accordingly  done.  Two 
days  afterwards  he  sent  his  man  to  remove  the 
sheep  from  the  field  to  his  farm,  which  was  some 
miles  distant,  and,  on  their  arrival,  he  counted 
them  over,  and  said,  "It  is  all  right :  " — Held, 
that  this  was  evidence  of  his  acceptance  of  the 
sheep,  so  as  to  satisfy  the  statute,  notwithstand- 
ing he  afterwards  repudiated  the  purchase,  and 
sent  the  sheep  back  to  the  plaintiff.  Saunders 
V.  Topp,  4  Ex.  390  ;  18  L.  J.,  Ex.  374. 

Unpaoklng.] — ^Where  goods  have  been  sent  on 
a  contract  for  sale,  and  the  jury  finds  they  did 
not  correspond  with  the  sample  contracted  for : 
— Semble.  that  the  mere  unpacking  of  them  by 
the  vendee  will  not,  under  any  circumstances, 
amount  to  an  acceptance.  Curtis  v.  Piighy  10 
Q.  B.  Ill  ;  16L.  J.,  Q.  B.  199. 

Aliter,  if  the  goods  are  kept  by  the  vendee  an 
unreasonable  time.    lb. 

The  plaintiff  sent  twenty  sacks  of  seed  to  the 
defendants  in  part  performance  of  a  verbal  con- 
tract for  the  sale  of  seed  to  the  value  of  more 
than  lOZ.  On  the  same  day,  one  of  the  defen- 
dants informed  the  plaintiff  that  he  had  heard 
the  seed  had  arrived  out  of  condition.  The  plain- 
tiff asserted  it  was  in  condition.  Immediately 
afterwards,  the  defendants  wrote  to  the  plaintiff, 
rejecting  the  seed,  and  in  one  of  the  letters,  in- 
formed him  that  '*  the  twenty  sacks  which  you 
authorized  us  to  receive  for  you,  and  to  lay  out 
thin,  in  consequence  of  its  being  hot  and  mouldy," 
would  be  returned.  X)n  the  trial,  the  facts  being 
proved  by  the  plaintiff,  who  gave  evidence  that 
he  gave  no  authority  to  spread  it  out,  and  that 
the  seed  was  not  hot  and  mouldy,  the  judge  di- 
rected a  nonsuit,  with  leave  to  enter  a  verdict  if 
there  was  any  evidence  of  an  acceptance  and 
actual  receipt  of  part  of  the  goods  : — Held,  by 
Lortl  Campbell,  C.  J.,  Erie  and  Crompton,  JJ. ; 


dissentiente,  Wightman,  J. ;  that  there  being 
evidence  to  go  to  the  jury  that  the  seed  wa.s 
spread  out  thin  neither  because  it  was  out  of 
condition,  nor  by  the  plaintiff's  authority,  there 
was  evidence  that  it  was  spread  out  thin  as  an 
act  of  acceptance ;  and,  therefore,  the  nonsuit 
was  wrong.  But  the  court  thought  the  evidence 
too  slight  to  justify  them  in  enteiing  a  verdict 
for  the  plaintiff,  and  directed  a  new  trial. 
Parker  v.  Wallis,  5  El.  &  BL  21. 

Taking  to  QoodM  after  Sepndiation.] — It  was 
verbally  agreed,  between  the  owner  of  goods  and 
a  person  who  was  in  possession  of  those  goods  as 
his  tenant,  that  the  tenant  might,  if  he  pleased, 
at  the  termination  of  his  tenancy,  purchase  the 
goods  for  a  sum  exceeding  lOl.,  but  was  not  to 
take  them  till  the  money  was  paid.  At  the  ex- 
piration of  the  tenancy  the  buyer  tendered  the 
price,  but  it  was  refused  by  the  vendor,  who 
denied  the  validity  of  the  bargain.  After  this 
the  buyer  proceeded  to  take  away  the  goods  ;  the 
vendot  prevented  him,  and  took  possession  of 
them.  In  trover  by  the  buyer  against  the  vendor : 
— Held,  that  there  was  no  evidence  of  an  accept- 
ance and  actual  receipt  to  bind  the  bargain,  as 
at  the  time  when  the  buyer  took  to  the  goods  the 
parol  contract  had  been  already  disaffirmed  by 
the  vendor.  Taylor  v.  Wakefield,  6  El.  &  Bl. 
765  ;  2  Jur.,  N.  S.  1086. 

Beqnesting  Betention  for  Speeial  Pnrpofle.]— 

If  a  man  bargains  for  the  purchase  of  goods,  and 
desires  the  vendor  to  keep  them  in  his  possession 
for  an  especial  purpose  for  the  vendee,  and  the 
vendor  accepts  the  order, '  this  is  a  sufficient 
delivery  of  the  goods.  Elmore  v.  Stone,  1  Taunt. 
458. 

Giving  Secnrity.] — Giving  a  promissory 

note,  together  with  an  agreement  by  the  seller, 
to  let  the  goods  stay  for  a  certain  time  on  bis 
premises,  and  an  affirmation  of  the  sale  after- 
wards : — Held,  to  be  a  complete  sale  and  delivery 
to  the  purchaser,  so  as  to  enable  him  to  maintain 
trover  against  the  seller.  Atkinsmi  v.  Barnrs, 
Lofft,  325. 

o.  Part  DeliTery. 
i.  JVhat  U. 

Of  Sample.] — If  a  sample  is  taken  as  a  part  of 
the  bulk  sold,  it  is  a  delivery  within  the  statute. 
Talver  v.  West,  Holt,  178. 

Even  if  done  by  the  agent  of  the  purchaser. 
KUnitz  V.  Sitrry,  6  Esp.  267. 

Where  samples  of  sugar  were  produced  at  a 
sale  by  auction,  and,  after  the  biddings  had 
closed,  the  samples  were  delivered  to  and  ac- 
cepted by  the  purchaser  as  part  of  the  purchase, 
and  a  fire  consumed  the  bulk  before  the  delivery 
thereof  to  the  purchaser: — Held,  that  the  de- 
livery to  and  acceptance  by  the  buyer  of  the 
samples,  as  part  of  the  sugars  purchased,  took 
the  case  out  of  the  statute.  Hinde  v.  Whiter 
house,  7  East,  558  ;  3  Smith,  528. 

So,  where  wool  was  sold  for  a  bill  at  nine 
months,  and  weighed  and  sample  taken,  and 
several  bags  delivered,  but  no  bill  was  drawn  : — 
Held,  that  the  delivery  was  complete.  Oreen  v. 
Haythorne,  1  Stark.  447. 

A.  gave  B.  a  written  order  for  ten  firkins  of 
butter,  which  were  to  be  sent  to  A.  by  a  par- 
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ticolar  carrier ;  B.  sent  by  that  carrier  twelve 
firkins  instead  of  ten  ;  A.  refused  to  receive  more 
than  ten  firkins,  and  as  the  carrier  woald  not 
deliver  less  than  the  whole  be  refused  to  take  the 
batter  at  all :  he,  however,  drew  a  sample  from 
one  of  the  firkins  : — Held,  that  there  had  been 
neither  an  actual  nor  a  constructive  delivery  of 
the  butter  to  A.,  and  consequently  no  accept- 
ance by  him,  so  as  to  satisfy  the  Statute  of 
Frauds.     Oorman  v.  Boddff,  2  C.  &  E.  145. 

Where  goods  are  sold  by  sample,  the  handing 
oyer  the  samples  to  the  buyer  does  not,  in  the 
absence  of  evidence  of  a  usage  or  a  custom  to 
the  contrary,  amount  to  a  delivery  and  accept- 
ance of  a  part  of  the  thing  sold,  so  as  to  take  the 
case  out  of  the  17th  section  of  the  Statute  of 
Frauds ;  but  it  is  otherwise  where  the  buyer 
dravrs  samples  from  the  bulk  after  he  has  pur- 
chased the  goods.  Gardner  v.  Orout^  2  C.  B., 
N.  S.  340. 

ClaM.] — ^Where  a  joint  order  is  given  for 
several  classes  of  goods,  the  acceptance  of  one 
class  is  a  part  acceptance  of  the  whole.  Elliot 
V.  rhomoM,  3  M.  &  W.  170. 

Appropriation.] — A.  agreed  by  parol  to  sell  to 
B.  twenty  hogsheads  of  sugar  out  of  a  larger 
quantity  which  he  had  in  bulk.  A.  filled 
four  hogsheads,  and  delivered  them  to  B.,  who 
accepted  them.  A.  afterwards  filled  sixteen 
other  hogsheads,  and  requested  B.  to  fetch  them 
away,  who  promised  to  do  so  : — Held,  that  the 
property  in  the  sixteen  hogsheads  thereby  passed 
to  B.,  that  his  acceptance  of  the  four  was  an  ac- 
ceptance of  part  of  the  twenty  within  the  excep- 
tion of  the  Statute  of  Frauds,  and  that  A.  might 
recover  the  value  of  the  whole  from  B.  in  an 
action  for  goods  bargained  and  sold.  Bohde  v. 
Tkvoaiteit,  9  D.  &  R.  293  ;  6  B.  &  C.  688. 

Where  goods  to  the  value  of  144Z.  were  made 
pursuant  to  order,  but  continued,  by  desire  of  the 
▼endec,  upon  the  premises  of  the  Tendor,  except- 
ing a  ps^  to  the  value  of  21, 10«.  which  the 
former  took  away  : — Held,  that  there  was  no  de- 
livery and  acceptance  of  the  goods  within  the 
meaning  of  the  statute.  Tfwmpson  v.  Maeironi, 
4  D.  &  B.  619  ;  3  B.  &  C.  1. 

Whore  Yendor't  Duties  not  Determined.] — ^A. 
contracted  with  B.  to  purchase  of  him  the  trunks 
of  oak  trees,  then  felled  and  lying  at  Hadnock, 
about  twenty  miles  from  Chepstow.  The  course 
was,  for  A.*s  agent  to  select  and  mark  those  por- 
tions which  he  intended  to  purchase,  and  for  B. 
to  sever  the  tops  and  sidings,  and  float  the  trunks 
down  the  River  Wye  to  A.'8  whaif  at  Chepstow, 
and  there  deliver  them.  After  a  portion  of  the 
timber  had  been  delivered,  and  the  whole  paid 
for,  B.  became  bankrupt,  whereupon  A.  sent  his 
men  to  B.'s  premises  at  Hadnock,  and  severed 
and  carried  away  the  marked  portions  of  certain 
trees  : — Held,  that  no  property  in  the  trees,  or 
any  portion  of  the  trees,  which  had  not  been 
delivered  by  B.,  passed  to  A.  by  the  contract ; 
and  that  there  was  no  delivery  or  acceptance ; 
and,  consequently,  that  the  assignees  of  B.  were 
entitled  to  recover  the  value  in  trover.  Acraman 
v.  Morrice,  8  C.  B.  449 ;  19  L.  J.,  C.  P.  57  ;  14 
Jur.  69. 

Ciiftom  to  Detain.]— AVliere  it  is  the  custom  to 
detain  until  certain  disbursements  are  paid,  a 


delivery  of  part  is  not  a  delivery  of  the  whole. 
Il(dderne9t  v.  ShackelU,  8  B.  &  C.  618. 

Kot  Equal  to  Contraot.] — A.  bought  wheat  in 
value  above  lOZ.,  which  wheat  was  to  be  reduced 
to  a  certain  standard  by  dressing.  After  the 
making  of  the  contract,  A.  sent  for  a  portion  of 
the  wheat,  which  was  sent  to  him,  but  not 
dressed,  whereby  it  fell  short  of  the  standard 
agreed  upon,  but  he  retained  it  without  objec- 
tion : — Held,  a  part  acceptance,  and  the  retention 
of  the  portion  sent  amounted  to  a  waiver  of  the 
full  performance  of  the  contract  by  the  plaintiff 
as  to  such  portion.  GilUat  v.  Ruherts,  19  L.  J., 
£x.  410. 

Goods  of  the  value  of  more  than  lOZ.  were  in 
the  hands  of  a  warehouseman ;  the  purchaser 
having  a  delivery  order,  sent  for  a  portion  of 
them,  which  were  duly  removed  to  his  premises, 
but,  on  examining  them,  he  sent  them  back,  as 
not  being  such  as  he  had  agreed  for  : — Held,  a 
sufficient  acceptance.  Baylis  v.  Lundy^  4  L.  T. 
176  ;  9  W.  R.  556. 

Consnmptlon  of  Fart.] — A.,  by  narol  agreed  to 
buy  of  B.  all  the  potatoes  in  a  field  of  his,  at  so 
much  a  ton,  and  to  di&^  and  remove  them  at  his 
own  expense.  He  employed  and  paid  labourers, 
to  dig  them,  and  sent  his  own  sacks  to  the  field, 
in  which  sacks  the  potatoes,  as  they  were  dug, 
were  placed  by  his  men,  and  the  sacks  were  then 
carried  to  another  part  of  the  field,  and  the 
potatoes  there  emptied  out  of  them  in  heaps,  or 
clamped  on  the  ground.  During  the  digging  one 
sackKil  of  the  potatoes  was,  by  the  bi^yer's  au- 
thority, taken  by  one  of  the  men  employed,  and 
consumed  by  him  for  food.  Before  the  whole 
was  dug,  the  seller  refused  to  complete  his  con- 
tract, or  to  permit  the  residue  of  the  potatoes  to 
be  dug,  or  those  which  had  been  dug  to  be  re- 
moved from  his  field : — Held,  that  there  was 
evidence  of  a  part  delivery  and  acceptance. 
Smith  v.  Hudson,  8L.  T.  253. 

The  plaintiff  sold  a  hogshead  of  cider  to  the 
defendant  by  sample  as  being  good  draught 
cider.  After  the  arrival  of  the  cask  the  defendant, 
on  the  21st  May,  wrote  to  the  plaintiff  :  *'  The 
cider  differs  from  the  sample,  and  the  little  I 
have  sold  has  been  complained  of  in  every  in- 
stance ;  should  this  continue  I  shall  be  obliged 
to  return  it."  The  plaintiff  in  trying  to  sell  it 
used  20  gallons,  but  finding  it  unserviceable,  re* 
fused  to  pay  for  the  rest,  which  he  returned  to 
the  plaintiff.  The  20  gallons  were  more  than 
sufficient  to  enable  the  defendant  to  test  the- 
quality  of  the  bulk  : — Held,  that  the  defendant 
had  not  so  accepted  the  bulk  as  to  be  bound  to- 
pay  for  the  whole.  Lucy  v.  MouJUit,  6  H.  &  N^ 
229  ;  29  L.  J.,  Ex.  110. 

To  Sub-Yendees.] — A.,  at  Bristol,  sold  goods  to^ 
B.,  to  be  paid  for  by  B.'s  acceptance  of  a  bill  Xx> 
be  drawn  by  A. ;  the  goods  were  weighed,  but 
remain^  in  A.'s  warehouse,  who  omitted  to  draw 
the  bill.  B.  sold  a  specific  and  ascertained 
portion  of  these  goods  to  C.  in  London,  who  paid 
for  them,  and  transmitted  B.'s  order  to  A.  for  the 
deliveiy  of  them.  On  the  fourth  day  after  A.'s 
receipt  of  the  order  B.  became  bankrupt,  and 
then,  and  not  before,  A.  refused  to  deliver  the 
goods  to  C,  insisting  that  he  had  a  lien  upon 
them  for  the  price  :— Held,  that  C.  might  main- 
tain trover  against  A.,  for  he  was  bound,  at  all 
events,  to  notify  his  refusal  immediately  :  and 
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semble,  that  having  neglected  to  draw  the  bill, 
and  having  furnished  B.  with  samples  to  go  into 
the  market  with,  and  having  obeyed  several 
orders  of  B.'s  for  the  delivery  of  portions  of  the 
goods  to  different  sab- vendees,  he  could  not  have 
insisted  upon  any  lien  even  if  he  had  given  im- 
mediate notice.  Green  v.  Ilaytltome,  1  Stark. 
447. 

By  Pawnor.]— A.,  being  indebted  to  B.  in  40/., 
entered  into  a  written  agreement  with  him, 
whereby  B.  should  have  his  horse,  van.  cart,  and 
two  sets  of  harness,  "  for  what  he  owed  him," 
and  should  keep  the  articles  until  A.  paid  him 
the  40Z.  ;  and  the  agreement  concluded  thus  : "  B. 
has  received  into  his  possession  the  horse,  van, 
■cart,  and  two  sets  of  harness."  B.  received 
into  his  actual  possession  the  horse  and  van  and 
one  set  of  harness,  but  having  no  place  to  put 
them  in,  he  left  the  cart  and  the  other  set  of 
harness  with  A.,  with  an  understanding  that  he 
was  to  take  them  whenever  he  pleased.  B. 
having  become  insolvent,  A.  got  back  the  horse, 
van,  and  set  of  harness  ;  but  B.'s  assignee  seized 
the  whole  of  the  articles  mentioned  in  the  me- 
morandum, and  caused  them  to  be  sold  by  an 
auctioneer : — Held,  that  there  had  been  a  sufficient 
delivery  of  the  goods  to  B.,  to  vest  the  property 
in  him,  subject  to  the  right  of  the  pawnor  to 
redeem ;  and  that,  consequently,  A.  was  not 
entitled  to  recover.  Martin  v.  Reid,  11  C.  B., 
2^.  S.  730  ;  31  L.  J.,  C.  P.  126. 

ii.  Recovery  of  Price  for. 

In  what  Cases.] — One  who  has  agreed  for  one 
hundred  sacks  of  flour,  cannot,  after  the  delivery 
of  part,  recover  for  that  part,  the  defendant  being 
vrilling  to  receive  and  pay  for  the  whole.  Walker 
V.  Dixon,  2  Stark.  281.  But  this  ruling  was  set 
aside  by  the  court.    jS^c  9  B.  &  C.  387. 

A  contract  to  deliver  one  hundred  bags  of 
hemp  at  a  certain  price  by  a  certain  time  is  en- 
lire  and  cannot  be  split.  Waddington  v.  Oliver, 
2  N.  R.  61. 

The  seller  of  two  hundred  and  fifty  bushels  of 
wheat,  to  be  delivered  within  a  certain  time,  de- 
livering one  hundred  and  thirty  bushels  only, 
which  the  purchaser  accepts  and  retains  after 
the  expiration  of  the  stipulated  time  of  delivery, 
may  recover  the  price  of  the  part  delivered. 
Ox(^idale  v.  Wetherell,  4  M.  &  R.  429  ;  9  B.  &  C. 
386. 

Where  the  defendant  agreed  to  purchase  a  lot 
of  trees,  and  pay  for  the  same  according  to  the 
conditions  of  sale,  and  he  afterwards  felled  and 
carried  away  part  of  them  without  making  such 
payment,  and  refused  to  do  so  until  the  re- 
mainder had  been  delivered : — Held,  that  the 
executors  of  the  vendor,  having  failed  to  establish 
a  count  on  the  special  contract,  might  recover 
the  value  of  the  trees  taken  by  the  defendant 
under  a  count  for  goods  sold  and  delivered,  as 
the  latter  by  such  taking  had  disaffirmed  the  en- 
tirety of  the  contract.  Bragg  v.  Me,  6  Moore, 
114. 

R.  agreed  to  supply  W,  with  straw,  to  be  deli- 
vered at  his  premises,  at  the  rate  of  three  loads 
in  a  fortnight,  during  a  specified  time  ;  and  W. 
agreed  **  to  pay  R.  33*.  per  load  for  each  load  of 
«traw  so  delivered  on  his  premises  "  during  the 
above  period.  After  the  straw  had  been  supplied 
for  some  time,  W.  refused  to  pay  for  the  last 
load  delivered,  and  insisted  on  always  keeping 


one  payment  in  arrear  : — Held,  that,  according 
to  the  true  effect  of  the  agreement,  each  load  was 
to  be  paid  for  on  delivery,  and  that  on  W.'s  re- 
fusal so  to  pay  for  them,  R.  was  not  bound  to 
send  any  more.  Withers  v.  Reynolds,  2  B.  &  Ad. 
882. 

If  a  person  orders  several  articles  from  a  trades- 
man at  the  same  time,  though  at  distinct  prices, 
he  will  not  be  obliged  to  accept  or  pay  for  any 
particular  article,  unless  all  the  rest  arefumifihed 
according  to  the  terms  agreed  on  ;  but  if  he  ac- 
cepts of  any  one  article,  he  is  precluded  from 
saying  that  the  contract  was  entire,  and  he  will 
be  obliged  to  accept  and  pay  for  so  many  as  are 
individually  furnished  according  to  the  contract. 
Champion  v.  Short,  1  Camp.  63. 

Ses  also  cases  ante,  coL  775. 

d.  BeftLsal  of  Ooods. 

Of  Part.] — ^Where  the  traveller  of  a  mercantile 
house  in  London  received  an  order  from  a  country 
manufacturer  for  a  cask  of  cream  of  tartar,  and 
also  an  offer  to  purchase  two  chests  of  lac  dye  at 
a  given  price  ;  and  the  traveller  undertook  to 
send  both  articles,  but  stipulated  on  the  part  of 
his  principals,  that  they  should  be  at  liberty  to 
refuse  to  fulfil  the  contract  as  to  the  lac  dye,  on 
the  terms  proposed,  by  writing  to  the  vendee  to 
that  effect  by  return  of  post,  or  the  post  follow- 
ing ;  and  no  answer  was  sent  back,  but  shortly 
after  the  goods  were  delivered ;  and  the  vendee 
accepted  the  cream  of  tartar,  but  refused  to  take 
the  lac  dye  : — Held,  that  this  was  not  an  accept- 
ance to  take  the  case  out  of  the  statute,  and 
render  the  vendee  liable  for  the  latter  article  ; 
the  contract  not  being  entire.  Price  v.  Zea,  2 
D.  &  R.  295  ;  1  B.  &  C.  166. 

A.,  upon  one  and  the  same  occasion,  bought 
several  parcels  of  goods  from  B.,  one  parcel 
consisting  of  chimney-glasses,  amounting  to 
dSl,  10s.  6d,,  for  ready  money,  the  rest  on  credit 
The  goods  were  sent  to  the  purchaser  at  different 
times.  The  chimney-glasses  being  damaged  in 
the  carriage,  he  declined  to  receive  them.  A. 
afterwards,  on  an  application  by  B.  for  payment 
of  all  the  goods,  wrote  to  him  in  substanoe  as 
follows  :  "  The  only  parcel  of  goods  selected  for 
ready-money  was  the  chimney-glasses,  which 
goods  1  have  never  received,  and  have  long  since 
declined  to  have,  for  reasons  made  known  to  you 
at  the  time  ;  with  regard  to  the  rest  I  am  ready 
to  pay : " — Held,  that  the  letter,  inasmuch  as  it 
contained  an  admission  of  the  bargain  and  of  all 
the  substantial  terms  of  it,  was  a  sufficient  note 
or  memorandum  of  the  contract,  notwithstand- 
ing the  subsequent  attempted  repudiation  of 
liabilitv.  Bailey  v.  Sweeting,  9  C.  B.,  N.  S. 
843  ;  30  L.  J.,  C.  P.  150  ;  9  W.  R.  273. 

Of  Whole.] — ^A.  having  sent  to  B.  a  bag  of 
sponge  (under  a  verbal  order  from  the  latter), 
for  which  he  charged  11*.  per  pound,  B.  returned 
it,  and  at  the  same  time  wrote  a  letter  to  A. 
stating  that  he  had  examined  the  sponge,  and 
finding  that  it  was  not  worth  more  than  6*.  per 
pound,  he  had  sent  it  back  :~Held,  that  this 
letter  did  not  amount  to  such  an  acceptance  of 
the  goods  as  would  take  the  case  out  of  the 
statute.    Kent  v.  HusUinson,  3  B.  &  P.  233. 

Bulk  samples,  and  invoice  of  some  hops,  were 
sent  to  a  vendee  by  coach,  pursuant  to  contract, 
but  he  return^  them,  as  not  answering  to  the 
samples  by  which  he  bought.    The  jury,  in  an 
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action  for  the  price  of  the  hops,  found  that  the 
samples  did  not  answer  the  contract : — Held, 
that  there  was  no  acceptance  of  the  goods  within 
the  Statute  of  Frauds.  Johfitan  v.  Dodgson^  2 
M.  &  W.  653. 


to.] — ^A  party  to  whom  goods  to  the 
amount  of  10/.  and  upwards  are  delivered,  sub- 
ject to  approval  under  a  parol  order,  must  refuse 
to  accept  them  within  a  reasonable  time  ;  if  he 
does  not,  he  is  to  be  treated  as  having  accepted 
them.     Coleman  y.  Qibgon,  1  M.  &  Bob.  168. 

There  may  be  actual  receipt  by  adquiescence  ; 
and  whenever  such  a  case  is  set  up,  it  is  a  ques- 
tion for  the  jury.  BusJtel  v.  WJi^ielery  15  Q.  B. 
442. 

Lapse  of  time  before  refusal  or  rejection  is 
some  evidence  of  acceptance.  Smith  v.  Hudson^ 
34  L.  J.,  Q.  B.  145. 


in.    WHEN  PROPERTY  PASSES. 
1.  Generally. 

Completion  of  Sale.] — Where  the  sale  has  been 
completed  within  the  statute,  the  property  vests 
in  the  purchaser  immediately,  and  is  at  his  risk. 
PhiUimorc  v.  Barry ^  1  Camp.  513. 

There  may  be  a  complete  contract,  so  as  to 
pass  the  property  in  goods  from  the  seller  to  the 
buyer,  although  the  price  has  not  been  definitely 
agreed  upon  between  them.  Joyce  v.  SuoanUy 
8  D.  &  R,  343  ;  5  B.  &  C.  583. 

Validity  of  Title.]— The  purchaser  of  a  chattel 
takes  it,  as  a  general  rule,  subject  to  what  may 
turn  out  to  be  informalities  in  the  title.  Cundy 
T.  LituUay,  3  App.  Cas.  469  ;  47  L.  J.,  Q.  B. 
481  ;  38  L.  T.  573  ;  26  W.  R.  406  ;  14  Cox,  C.  C. 
93— H.  L. 

By  a  purchase  in  market  overt  the  title  ob- 
tained is  good  against  all  the  world.    Tb. 

If  not  so  purchased,  though  purchased  bon& 
fide,  the  title  obtained  may  not  be  good  against 
the  real  owner.    lb. 

When  the  original  owner  has  parted  with  the 
chattel  to  A.  upon  a  de  facto  contract,  though 
there  may  be  circumstances  which  enable  that 
owner  to  set  aside  that  contract,  the  bon4  fide 
purchxiser  from  A.  will  obtain  an  indefeasible 
tiUe.    lb. 

The  question,  therefore,  in  many  such  cases 
will  be.  Was  there  a  contract  between  the  original 
owner  and  the  Intermediate  person  ?    lb. 

Fraud— Xiitake  at  to  Parties.] — ^L.  was  a 
manufacturer  in  Ireland.  Alfred  Blenkam,  who 
occupied  a  room  in  a  house  looking  into  Wood- 
street,  Cheapside,  wrote  to  L.,  proposing  a  con- 
siderable purchase  of  L.'s  goods,  and  in  his  letter 
used  this  address — "37,  Wood-street,  Cheap- 
side,"  and  signed  the  letters  (without  any  initial 
for  a  christian-name)  with  a  name  so  written 
that  it  appeared  to  be  "  Blenkiron  &  Co.*'  There 
was  a  respectable  firm  of  that  name,  "W. 
Blenkiron  &  Co.,"  carrying  on  business  at  123, 
Wood-street.  L.  sent  letters,  and  afterwards 
sopplled  goods,  the  letters,  the  goods,  and  the 
invoices  accompanying  the  goods,  being  all  ad- 
dressed to  **  Messrs.  Blenkiron  &  Co.,  37,  Wood- 
street."  The  goods  were  received  by  Blenkam 
at  that  place,  and  disposed  of  to  a  purchaser 
who  was  entirely  ignorant  of  the  fraud  : — Held, 


that  no  contract  was  made  with  Blenkam  ;  that 
even  a  temporary  ^  property  in  the  goods  never 
passed  to  him,  so  that  he  never  had  a  possessory 
title  which  he  could  transfer  to  this  purchaser, 
who  was  consequently  liable  to  L.  for  the  value 
of  the  goods.    lb. 

Merchants  in  London  were  in  the  habit  of 
dealing  with  Reed  Brothers,  of  Old  Town-street, 
Plymouth.  On  receipt  of  an  order  from  Joseph 
Reed  &  Sons,  of  Mincing-lanc,  Plymouth,  they 
forwarded  the  goods  asked  for,  under  the  mis- 
taken belief  that  they  were  dealing  with  their 
old  customers.  The  person  trading  as  Joseph 
Reed  &  Sons  was  an  uncertificated  bankrupt, 
and  his  trustee  at  once  seized  the  goods : — Held, 
that  the  trustee  was  bound  to  restore  Uie  goods, 
or  to  pay  the  amount  due  for  them.  Barnetty 
Ex  parte,  Reed,  In  re,  3  Ch.  D.  123  ;  46  L.  J., 
Bk.  120 ;  34  L.  T.  664 ;  24  W.  R.  904. 

The  plaintiff,  a  manufacturer,  called  at  the 
place  of  business  of  Gandell  &  Co.,  for  orders  for 
goods.  At  that  time  the  firm  consisted  of  Thomas 
Qandell  only,  and  the  business  was  managed  by 
Edward  Gandell,  a  clerk.  On  inquiring  for 
Messrs.  Gandell,  the  plaintiff  was  directed  to  a 
counting-house,  where  he  saw  Edward  Gandell, 
who  led  the  plaintiff  to  believe  that  he  was  one 
of  the  firm  of  Gandell  &  Co  ;  and  under  that  be- 
lief, at  the  request  of  Edward  Gandell,  the 
plaintiff  sent  goods  to  the  place  of  business  of 
Gandell  &  Co.,  and  invoiced  them  to  "  Edward 
Gandell  &  Co."  Edward  Gandell,  who,  unknown 
to  the  plaintiff,  carried  on  busiuess  with  Todd, 
pledged  the  goods  with  the  defendant,  for  ad- 
vances bon&  fide  made  to  Gandell  and  Todd ;  and 
the  defendant  afterwards  sold  the  goods  under  a 
power  of  sale  : — Held,  that  there  was  no  contract 
of  sale,  inasmuch  as  the  plaintiff  believed  that  he 
was  contracting  with  Gandell  &  Co.,  and  not 
with  Edward  Gandell  personally ;  and  Gandell 
&  Co.  never  authorized  Edward  Gandell  to  con- 
tract for  them  ;  consequently  no  property  passed, 
and  the  defendant  was  liable  in  trover  for  the 
amount  realized  by  the  sale.  Hardman  v.  Booth , 
1  H.  &  C.  803  ;  32  L.  J.,  Ex.  105  ;  9  Jur.,  N.  S. 
81  ;  7  L.  T.  738. 

Sale  of  Stolen  Beasts  in  Xarket  overt— Con- 
viction— Claim  for  Keep.] — The  bon&  fide  pur- 
chaser  of  stolen  beasts  sold  in  market  overt 
cannot,  in  answer  to  a  claim  for  them  by  the 
original  owner  after  the  conviction  of  the  thief, 
counterclaim  for  the  cost  of  their  keep  while  the 
beasts  were  in  the  possession  of  the  purchaser, 
for  they  were  his  own  property  until,  on  the 
conviction,  the  property  revested  in  the  original 
owner.  Walker  v.  Matthews,  8  Q.  B.  D.  109  ; 
51  L.  J.,  Q.  B.  2^3 ;  46  L.  T.  915  ;  30  W.  R. 
338. 

EffMt  of  Conviction  for  False  Pretences.] — 
By  24  &  25  Vict.  c.  96,  s.  100,  if  any  person  guilty 
(inter  alia)  of  obtaining  any  chattel,  money,  or 
other  property  by  false  pretences  "  shall  be  in- 
dicted on  behalf  of  the  owner  of  the  property 
and  convicted,  in  such  case  the  property  shall  be 
restored  to  the  owner." — W.  purchased  and 
obtained  delivery  of  certain  sheep  from  the 
defendant  by  ftJse  pretences.  The  plaintiff 
purchased  the  sheep  from  W.  and  paid  W.  for 
them  without  knowledge  of  the  fraud,  the  de- 
fendant having  done  nothing  in  the  meantime  to 
avoid  the  contract  between  himself  and  W.  The 
defendant  finding  that  the  sheep  were  on  the 


827 


SALE — When  Property  Passes. 


828 


plaintifTs  premises  retook  possession  of  them. 
W.  having  been  convicted  of  obtaining  the  sheep 
by  false  pretences  on  the  prosecution  of  the  de- 
fendant :— Held,  that  the  effect  of  24  &  25  Vict, 
c.  96, 8. 100,  was  not  to  revest  the  property  in  the 
sheep  in  the  defendant  as  against  the  plaintiff, 
who  had  acquired  a  good  title  to  them  before  the 
conviction,  and  consequently  that  the  defendant 
was  liable  in  an  action  by  the  plaintiff  for  the 
value  of  the  sheep.  Moyce  v.  Newington^  4 
Q.  B.  D.  32 ;  48  L.  J.,  Q.  B.  126  ;  39  L.  t.  535  ; 
27  W.  B.  319. 

Property  revested  by  Pledgee  in  Pledgor 
through  Fraud  of  the  Latter.] — ^The  plaintiffs 
made  advances  to  D.  &  Sons  on  the  security 
of  certain  flour,  which  was  warehoused  by 
D.  &  Sons  in  the  plaintiffs'  name,  D.  &  Sons 
undertaking,  in  consideration  of  the  plaintiffs' 
delivering  to  their  order  the  flour  as  sold,  to 
specifically  pay  plaintiffs  the  proceeds  of  all 
sales  immediately  on  their  receipt.  The  defen- 
dants subsequently  made  advances  to  D.  &  Sons 
on  the  security  of  a  pledge  of  the  flour,  in 
Ignorance  of  the  prior  transaction  with  the 
plaintiffs ;  and  D.  k  Sons,  by  a  fraudulent  repre- 
sentation that  they  had  sold  the  flour  to  the 
defendants,  procured  from  the  plaintiffs  a  de- 
livery order  for  the  flour,  which  they  gave  to  the 
defendants.  The  defendants,  in  pursuance  of 
the  delivery  order,  obtained  possession  of  the 
flour,  and,  the  advances  made  by  them  not  being 
repaid,  sold  it.  The  plaintiffs  sued  the  defen- 
dants for  the  conversion  of  the  flour: — Held, 
that  (assuming  that  the  plaintiffs  had  originally 
a  special  property  in  the  flour),  the  intention  of 
the  plaintiffs  must  be  taken  to  have  been  to 
revest  the  whole  property  in  the  flour  in  D.  & 
Sons,  in  order  that  they  might  transfer  it  to  the 
defendants  as  purchasers  ;  and  that,  though  the 
plaintiffs  might  have  revoked  the  delivery  order 
as  being  procured  by  fraud,  as  long  ajs  the  flour 
remained  in  the  hands  of  D.  &  Sons,  yet  when 
the  property  in  the  flour  had  been  transferred 
hy  D.  &  Sons  to  bon&  fide  transferees  for  good 
consideration,  the  title  of  the  latter  was  inde- 
feasible.  Bahoch  v.  Lawson^  4  Q.  B.  D.  394  ;  48 
L.  J.,  Q.  B.  524  ;  27  W.  R.  866.  Aflirmed,  5 
Q.  B.  D.  284  ;  49  L.  J.,  Q.  B.  408  ;  42  L.  T.  289 ; 
27  W.  R.  591— C.  A. 

Xiftake  as  to  Priee.l — Commission  agents, 
having  a  chattel  to  sell  at  a  fixed  price,  and 
their  salesman  having  by  mistake  agreed  to  sell 
it  at  one-third  of  that  price,  and  the  mistake 
having  been  explained,  and  the  contract  repudi- 
ated, before  the  chattel  was  delivered : — Held, 
that  the  purchaser  could  notienforce  its  delivery. 
Isaue  V.  BimlnoUf  12  W.  R.  341. 

Histake  in  Telegram.] — ^A.  wrote  to  B.  asking 
on  what  t^nns  he  could  execute  an  order  for 
fifty  rifles.  B.  answered,  stating  terms.  B. 
subsequently  received  a  telegram  from  A.  di- 
recting him  to  send  "  the  "  rifles.  He  accordingly 
forwarded  fifty  rifles.  By  a  mistake  of  the  tele- 
graph clerk  the  word  "  the  "  was  inserted  instead 
of  "  three,"  which  was  the  word  used  by  A.  in 
filling  up  the  telegraph  form.  A.  refused  to 
accept  more  than  three  rifles: — Held,  that  he 
was  not  bound  by  the  mistake  of  the  clerk,  and 
consequently  an  action  was  not  maintainable 
against  him  for  the  price  of  the   remainder. 


Henehel  v.  Pape,  6  L.  R.,  Ex.  7 ;  40  L.  J.,  Ex. 
15  ;  23  L.  T.  419  ;  19  W.  R.  106. 

Goods  paid  for  by  Cheque,  wbieb  it  tubee- 
quently  Dishonoured.] — ^The  right  of  property 
does  not  pass  upon  a  sale  of  goods  paid  for 
by  the  purchaser's  cheque,  subsequently  dis- 
honoured, if  the  purchaser  had  not,  at  the  time 
of  drawing  and  giving  the  cheque,  reasonable 
grounds  for  believing  that  there  were  fonds  to 
meet  it  as  an  instrument  payable  the  instant 
after  it  was  drawn.  Laughnan  v.  Barry,  6  Ir. 
R.,  C.  L.  63S.    See  also  S.  C,  6  Ir.  R.,  C.  L.  457. 

When  cattle  were  sold  and  paid  for  by  the 
purchaser's  cheque,  which  was  subsequently 
dishonoured  : — Held,  in  an  action  by  the  vendor 
for  conversion,  and  for  money  had  and  received, 
that  the  proper  question  for  the  jury  was — not 
whether  the  purchaser  had  reasonable  grounds 
for  believing,  and  did  in  fact  believe,  that  the 
cheque  would  be  dishonoured — but  whether,  at 
the  time  the  cheque  was  drawn,  he  had  reason- 
able grounds  for  believing  that  there  were  funds 
to  meet  it.    lb. 

If  a  vendee  under  terms  to  pay  for  goods  on 
delivery,  obtains  possession  of  them  by  giving  a 
cheque,  which  is  afterwards  dishonoiSed,  he 
gains  no  property  in  the  goods,  if  at  the  time  of 
giving  the  cheque  he  had  no  reasonable  ground 
to  expect  that  it  would  be  paid.  Hawse  v. 
Crowe,  R.  &  M.  414. 

Payment  by  Wortkless  or  Fictitious  Bills.] — 
If  goods  are  obtained  by  a  party  who  knows 
himself  to  be  insolvent,  upon  bills  drawn  upon 
others  in  the  same  circumstances,  it  will  not 
render  the  contract  of  sale  void,  unless  the  bills 
ai-e  contrived  for  the  express  purpose  of  getting 
possession  of  the  goods.  JSoble  v.  Adamjf^  2 
Marsh,  366  ;  7  Taunt.  59  ;  Holt,  248. 

Where  goods  were  sold  on  the  terms  "  to  be 
paid  for  by  E.'s  bill  on  P.,  without  recourse  to 
the  buyer  in  case  of  its  not  being  paid,"  although 
the  vendee  knew  the  bill  to  be  worth  nothing,  he 
is  not  liable  to  an  action  for  the  price  of  the 
goods;  the  action  should  be  trover  or  deceit. 
Rea-d  V.  Hutchinson^  3  Camp.  362. 

Sham  Sale.]— The  plaintiff,  being  in  diflS- 
cnlties,  and  fearing  that  some  of  his  creditors 
would  issue  execution  against  his  goods,  agreed 
with  the  defendant,  who  was  also  a  creditor,  that 
there  should  be  a  pretended  sale  of  them  to  him. 
For  this  purpose  an  invoice  was  made  out,  and  a 
receipt  given  to  the  defendant  for  a  sum  therein 
stated  to  be  the  purchase-money,  and  possession 
of  the  goods  was  delivered  to  the  defendant. 
Afterwards  the  defendant  sold  the  goods  as  his 
own  ;  whereupon  the  plaintiff  brought  trover  : — 
Held,  that  no  property  in  the  goods  passed  to  the 
defendant,  and  that  the  plaintiff  was  not  pre- 
cluded from  shewing  that  no  payment  was  in 
fact  made,  and  that  the  transaction  was  not  a 
real,  but  a  pretended  sale.  Bowes  v.  loster, 
2  H.  &  N.  779  ;  27  L.  J.,  Ex.  262  ;  4  Jur.,  N.  S. 
95. 

Bills  of  Lading  aoeompanying  Bills  of  Ex- 
change.]— P.  shipped  a  cargo  of  umber  on  board 
a  ship  chartered  for  the  plaintiff.  The  bills  of 
lading  stated  that  the  cargo  was  shipped  by  P.,  to 
be  delivered  "  to  order  or  assigns."  P.  drew  a  bill 
of  exchange  on  the  plaintiff,  and  handed  it  to 
the  vendor  of  the  umber,  who  discounted  it  with 


829 


SALE — When  Property  Passes. 


830 


the  defendants,  and  handed  them  the  bills  of 
lading,  to  be  given  np  to  the  plaintiff  on  pay- 
ment by  him  of  the  bill  of  exchange  at  maturity. 
The  plaintiff  refased  to  accept  the  biU  of  ex- 
change without  receiving  the  bills  of  lading.  A 
aew  bill  of  exchange  was  substituted  for  the 
former  bill,  and  forwarded  to  the  defendants' 
agents  with  directions  to  give  up  the  bills  of 
L^ing  when  it  was  paid.  The  ship  and  the  bill 
of  exchange  arrived  on  the  same  day.  The  plain- 
tiff did  not  then  accept  the  bill ;  and  the  cargo 
was  entered  at  the  Custom-hou6e  in  the  defen- 
dants* name.  The  plaintiff  afterwards  offered 
to  pay  the  bill  of  exchange,  and  receive  the  bills 
of  lading,  and  give  a  guarantee  for  the  freight, 
bat  the  defendants  refused,  and  sold  the  cargo  : 
— Held,  that  the  property  in  the  cargo  had 
•passed  to  the  plaintiff,  and  he  was  entitled  to 
recover.  Jfiralnta  v.  Imperial  Ottirmafh  Bank, 
3  Ex.  D.  164  ;  47  L.  J.,  Ex.  418  ;  38  L.  T.  597— 
CJ.A. 

When  a  bill  of  lading,  and  a  bill  of  exchange 
to  cover  the  goods  included  in  the  bill  of  lading, 
are  sent  in  a  letter  to  a  vendee  of  the  goods,  it 
is  a  well  understood  rule  that  the  bill  of  ex- 
<^iange  must  be  accepted,  or  the  bill  of  lading 
cannot  be  retained.  Shepherd  v.  HarrUon^ 
5  L.  R.,  n.  L.  116 ;  40  L.  J.,  Q.  B.  148  ;  24  L.  T. 
857  ;  20  W.  R.  1. 

Transfer  of  Bill  of  Lading.] — When  goods  are 
at  sea  the  parting  with  the  bill  of  lading,  which 
is  the  symbol  of  the  goods,  is  parting  with  the 
ownership  of  the  goods  themselvas.  Barber  v. 
JfeyersMfi,  4  L.  R.,  H.  L.  317  ;  39  L.  J.,  C.  P. 
187  ;  22  L.  T.  808 ;  18  W.  R.  1041. 

A  bill  of  lading  is  not  a  necessary  instrument 
of  the  transfer  of  property  in  goods  consigiKd  to 
the  owner.  Meyer  v.  Sharpe,  5  Taunt.  74 ;  2 
Rose,  124. 

Where  from  all  the  facts  it  may  fairly  be  in- 
ferred that  it  was  the  intention  of  the  seller  to 
pass  the  property  in  goods  shipped  to  order,  the 
mere  circumstance  of  the  bill  of  lading  being 
taken  in  the  name  of  the  seller,  and  remaining 
unindorsed,  will  not  prevent  its  passing.  Joyce 
V.  Swann,  17  C.  B.,  N.  S.  84. 

A  bill  of  lading  for  the  delivery  of  goods  to 
order  and  assigns  is  a  negotiable  instrument, 
which  by  indorsement  and  delivery  passes  the 
property  in  the  goods  to  the  indorsee,  subject 
only  to  the  right  of  the  unpaid  v.endor  to  stop 
them  in  transitu.  Pease  v.  Oloahecj  1  L.  R.,  P.  C. 
219  ;  35  L.  J.,  P.  C.  66 ;  15  L.  T.  6  ;  15  W.  R. 
201. 

Where  the  plaintiffs,  having  received  an  order 
from  the  defendant  for  goods,  shipped  them,  and 
transmitted  to  him  the  bill  of  lading  indorsed, 
making  the  goods  deliverable  to  order  or  assigns  ; 
and  on  their  arrival  the  captain  withheld  the 
goods,  in  consequence  of  the  defendant  having 
Tefusfxi  to  accept  a  bill  drawn  on  him  for  the 
price,  and  thereupon  the  defendant  recovered  in 
trover  against  the  captain  : — Held,  that  the  plain- 
tiffs might  maintain  an  action  for  goods  sold  and 
delivered,  for  the  delivery  of  the  goods  was  com- 
plete as  between  them  and  the  dSendant,  by  the 
delivery  on  board  the  ship.  QroniJig  v.  Mend- 
ham,  5  M.  &  S.  189. 

Payment  against  BiUs  of  Lading.] — Coals 
were  sold  at  Hull,  and  shipped  on  board  a  vessel 
chartered  by  the  buyer,  to  be  paid  for  in  cash 
against  bill  of  lading  in  the  hands  of  the  seller's 


agent,  in  London : — Held,  that  no  property  passed 
to  the  buyer  until  the  condition  was  fulfilled, 
and  that,  the  price  being  unpaid,  the  seller  was 
entitled  to  intercept  the  delivery.  Moakes  v. 
AicoUm,  19  C.  B.,N.  S.  290  ;  34  L.  J.,  C.  P.  273  ; 
12  L.  T.  673. 

Held,  also,  that  a  third  person,  who  had 
agreed  with  the  vendee  to  purchase  the  coals  of 
him,  by  a  verbal  contract  entered  into  before 
the  quantity  was  ascertained  and  shipped,  could 
be  in  no  better  position  than  the  original  vendee. 
Xb, 

A.  sold  goods  to  B.,  to  be  delivered  free  on 
board  at  Liverpool  for  Trieste.  The  goods  were 
placed  by  A.  on  board  a  steamer,  to  be  delivered 
to  the  order  of  B.  By  the  custom  of  the  trade, 
where  goods  are  sold,  to  be  delivered  free  on  board, 
the  price  is  not  payable  until  production  of  a  bill 
of  lading,  or  some  other  document,  giving  evidence 
of  their  being  on  board.  The  owners  of  the 
steamer  refusing  to  give  out  the  bill  of  lading  until 
a  greatly-increased  amount  of  freight  was  paid, 
and  B.,  when  informed  of  that  fact,  declining  to 
have  anything  to  do  with  the  matter,  A.  was  un- 
able to  comply  with  the  custom  by  producing  the 
bill  of  lading: — Held,  that  B.,  by  his  conduct, 
dispensed  with  the  strict  compliance  with  the 
custom,  and  that  consequently  A.  was  entitled  to 
maintain  an  action  for  the  price  of  the  iron  with- 
out producing  a  bill  of  lading.  Greeny.  Siehely 
7  C.  B.,  N.  S.  747  ;  29  L.  J.,  C.  P.  213  ;  6  Jor., 
N.  S.  827  ;  8  W.  R.  663. 

Snb-Contracts— Retention  of  Inferior  Article.] 

— The  plaintiffs,  being  under  contract  to  sell 
waggons,  employed  L.  to  make  them  according 
to  sample  at  a  certain  price.  L.  then  employed 
a  waggon  company  to  make  them  according  to 
sample  at  a  lower  price.  The  company  after- 
wards proposed  to  receive  payment  direct 
from '  the  plaintiffs,  who  consented,  and  were 
authorized  by  L.  to  pay  them,  ^me  waggons 
were  delivered  by  the  waggon  company  to  a 
railway  company  to  the  order  of  the  plaintiffs. 
The  plaintiffs  sent  a  complaint  to  the  waggon 
company  that  the  waggons  were  unequal  to 
sample, -but  did  not  reject  them  ;  and  they  in- 
formed L.,  and  also  the  waggon  company,  that 
they  would  dispose  of  the  waggons  at  the  best 
price  obtainable,  and  hold  L.  responsible  for 
loss.  L.  rejected  the  waggons.  The  plaintiffs 
gave  notice  to  the  railway  company  not  to 
deliver  the  waggons  without  their  order,  but  the 
railway  company  nevertheless  delivered  them  to 
the  waggon  company,  who  refused  to  give  them 
up.  In  an  action  against  both  companies : — 
Held,  that  the  property  in  the  goods  and  the 
right  to  possession  of  them  having  passed  to 
the  plaintiffs,  both  parties  were  liable.  Johnson 
V.  Lancashire  and  Yorkshire  BaUtoay  Com- 
pany, 3  C.  P.  D.  499  ;  39  L.  T.  448  ;  27  W.  R. 
459. 

Sale  of  Illegal  XannfMtnre.] — The  plaintiff, 
having  a  quantity  of  apples,  by  contract  in  writ- 
ing, agreed  with  the  defendant  to  sell  him  his 
cider  at  35*.  per  hogshead,  to  be  delivered  at  T. 
at  a  future  time,  and  to  lend  what  casks  he  had 
empty  for  the  cider,  to  be  manufactured  on  the 
plaintiff^s  premises,  to  be  paid  for  before  it  was 
taken  away.  The  plaintiff  }x>unded  his  apples, 
and  deli vere<l  the  juice  to  the  defendant's  ser- 
vant, who  proceeded  to  manufacture  the  cider. 
Before  the  manufacture  was  complete,  the  cider 
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and  the  casks,  some  of  which  belonged  to  the 
plaintifff  were  seized  by  the  excise  officers  for 
being  in  an  unentered  place,  and  condemned  in 
the  Exchequer  as  the  defendant*s  property.  In 
DeTonshire,  where  the  parties  lived,  cider  means 
the  juice  as  expressed  from  the  apples  : — Held, 
that  the  contract  was  for  the  sale  of  juice,  not 
manufactured  cider;  that  the  delivery  of  the 
juice  to  the  defendant's  servant  vested  the  pro- 
perty in  the  defendant ;  that  it  was  his  duty  to 
have  entered  the  premises ;  that  his  n^lecting 
to  do  so  rendered .  the  plaintiff's  delivering  the 
cider  atT.  impossible,  and  therefore  unnecessary ; 
and  that  the  plaintiff,  therefore,  was  entitled  to 
recover  the  price,  both  of  the  cider  and  of  the 
casks.  Studdy  v.  Saunders,  8  D.  &  R.  403 ;  5 
B.  k  C,  628. 


or  Futun  Salo.] — ^A.  on  the  4th 
of  January  agreed  to  sell  to  B.  a  stack  of  hay 
for  145/.,  to  be  paid  on  the  4th  of  February, 
the  same  to  be  allowed  to  stand  on  A.'s  premises 
until  the  1st  of  May.  B.  stipulated  that  the 
hay  should  not  be  cut  until  it  was  paid  for  : — 
Held,  that  this  was  a  contract  for  an  immediate 
and  not  for  a  future  sale,  and  that  the  property 
in  the  hay  passed  by  it  immediately  to  the 
vendee,  and  that  the  same  having  been  subse- 
quently destroyed  by  fire,  the  loss  fell  upon 
him.  Tarling  v.  Baxter,  6  B.  &  C.  360  ;  9  D.  & 
R.  272. 

Agreement  for  Hiring — ^Payment  of  Instal- 
ments.]— By  a  written  agreement,  R.  hired  furni- 
ture of  the  value  of  63Z.  from  L.  &  Co.  R.  was 
to  pay  for  it  by  monthly  instalments.  In  the 
event  of  non-payment  of  any  instalment,  L.  & 
Co.  might  seize  and  remove  the  furniture  and 
retake  possession  of  it.  On  payment  of  all  the 
instalments,  the  furniture  was  to  become  his 
property,  but  until  such  payment  it  was  to 
remain  the  sole  property  of  L.  &  Co.  This 
agreement  was  not  registered  as  a  bill  of  sale. 
The  furniture  compris^  in  the  agreement  was 
in  the  possession  of  R.  at  the  commencement 
of  his  bankruptcy  : — Held,  that  the  property  in 
the  furniture  did  not  pass  to  him  until  all  the 
instalments  had  been  paid  ;  that  neither  the 
agreement  nor  the  licence  to  seize  the  f  amiture 
amounted  to  a  bill  of  sale  by  R.,  and  therefore 
that  registration  was  unnecessary.  JtobertsoUy 
In  re,  Lewin,  Ex  parte,  9  Ch.  D.  419 ;  47  L.  J., 
Bk.  94  ;  39  L.  T.  12  ;  26  W.  R.  733— C.  A. 

Payment  down  of  all  ftitnre  Instalments 
— Bight  to  demand  Transfer.]  —  The  defen- 
dants agreed  to  hire  forty-four  waggons  from 
the  plaintifb,  paying  in  respect  of  twenty 
specified  waggons  an  annual  rent  of  285Z.  for  five 
years,  and  in  respect  of  the  other  twenty-four 
an  annual  rent  of  249Z.  for  three  years.  It  was 
agreed  that  the  said  waggons  should,  at  the  ex- 
piration of  the  respective  terms  of  the  demise, 
and  after  payment  of  the  rents  reserved  during 
the  said  terms  respectively,  become  the  absolute 
property  of  the  lessees  without  any  farther  pay- 
ment whatsoever ;  and  that  until  full  payment 
of  the  several  rents  respectively  reserved  should 
be  actually  made,  the  ownership  of  the  said 
waggons  respectively  should  remain  and  continue 
in  the  lessors.  The  defendants  having  paid  the 
first  two  years'  rent  in  respect  of  the  twenty- 
four  waggons,  sent  to  the  plaintiff  the  whole  of 
the  remaining  one  year's  rent  with  a  letter  stating 


that  this  sum  was  paid  in  discharge  of  all  rent  or 
other  payment  due  in  respect  of  the  twenty-four 
waggons.  The  rent  in  respect  of  the  other  twenty 
waggons  was  then  in  arrear.  The  plaintiffs' 
agent  declined  to  receive  the  payment  upon  the 
terms  of  the  letter,  and  entered  it  in  the  plain- 
tiffs' ledger  as  a  payment  in  respect  of  the  entire 
number  of  waggons  : — Held,  ihaX  the  contracts 
in  respect  of  the  twenty-four  waggons  and  the 
twenty  were  several,  and  the  hirers  were  entitled 
to  the  property  in  the  twenty-four  waggons 
upon  payment  of  all  the  instalments  that  re- 
mained to  be  paid  in  respect  of  them,  notwith- 
standing that  there  were  unpaid  instalments  in 
respect  of  the  twenty,  and  that  the  contract 
being  in  effect  one  of  sale,  and  the  provision  for 
payment  by  instalments  a  provision  solely  in 
&vonr  of  the  purehaser,  he  was  entitled  to  an- 
ticipate the  time  fixed  for  the  transfer  of  the 
property  in  the  waggons  by  anticipating  the 
time  for  payment.  Lancashire  Waggon  Com* 
pany  v.  NuttaU,  42  L.  T.  465 ;  44  J.  P.  536— 
C.  A. 

Conditional  Bale  of  a  Horse — ^Deathof  the  Horse 
before  Sale  absolnte.]— A  horse  was  sold  by  the 
plaintiff  to  the  defendant  upon  condition  that  it 
should  be  taken  away  by  the  defendant  and  tried 
by  him  for  eight  days,  and  returned  at  the  end 
of  eight  days  if  the  defendant  did  not  think  it 
suitable  for  his  purposes.  The  horse  died  on  the 
third  day  after  it  was  placed  in  the  defendant's 
stable,  without  fault  of  either  party  : — Held, 
that  the  plaintiff  could  not  maintain  an  action 
for  the  price,  as  for  goods  sold  and  deliverod. 
EUphich  V.  Bamet,  5  C.  P.  D.  321;  49  L.  J.,  C.  P. 
698  ;  29  W..R.  139  ;  44  J.  P.  651. 
• 

2.  Appropriation  op  Specific  Goods. 

Intention  of  Parties.] — By  the  law  of  Eng- 
land, under  a  contract  of  sale  of  specific  ascer- 
tained goods,  the  property  immediately  vests  in 
the  buyer,  and  a  right  to  the  price  in  the  seller, 
unless  it  can  be  shewn  that  such  was  not  the  in- 
tention of  the  parties.  If  the  seller  is  to  do 
something  to  the  goods  sold,  the  property  will 
not  be  changed  until  he  has  done  it,  or  waived 
his  right  to  do  it.  6Hlmaur  v.  Supple,  11  Moore, 
P.  C.  C.  551. 

The  plaintiff,  a  salt  merchant  at  Liverpool, 
was  in  the  l)abit  of  shipping  cargoes  of  salt 
there  for  De  M.,  a  merchant,  in  London,  on 
board  vessels  chartered  by  De  M.,  charging  him 
a  commission  in  addition  to  the  price,  and  getting 
bills  of  lading  making  the  salt  deliverable  to  his 
order,  which  bills  of  lading  he  sent,  with  the 
invoice  and  a  draft  at  four  months,  to  De  M.  In 
November,  1863,  De  M.  chartered  the  ship  S.  F., 
belonging  to  the  d^endants,  to  carry  a  cargo  of 
salt  from  Liverpool  to  Calcatta ;  fireight  to  be 
paid  one-third  by  freighter's  acceptance,  at  four 
months  from  the  saiUng  of  the  vessel,  the  re- 
mainder on  delivery  of  the  cargo  at  Calcutta. 
Pursuant  to  instructions  from  De  M.,  the  plain- 
tiff proceeded  to  load  the  S.  F.,  an4  had  shipped 
1007  tons  (for  which  he  took  the  mate's  receipts 
in  his  name),  when  he  learned  that  De  M.  had 
stopped  payment.  He  thereupon  refused  to  load 
any  more,  and  the  defendants  filled  up  the  load- 
ing themselves.  The  plaintiff  then  produced  to 
the  defendants  the  maters  receipts  for  the  1007 
tons,  and  demanded  a  bill  of  lading  for  that 
quantity,  making  it  deliverable  to  his  order. 
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This  the  defendants  refused,  and  the  vessel  sailed 
with  the  salt  on  board  :— Held,  that  it  was 
properly  left  to  the  jury  to  say  whether  or  not 
the  plaintiff  put  the  salt  on  boaixi  the  S.  F.,  with 
the  intention  of  passing  the  property  therein  to 
De  M. ;  and  that  (the  jury  having  found  that  the 

Plaintiff  did  not  intend  to  pass  the  property  to 
|e  M.)  the  sailing  from  Liverpool  without 
giving  the  plaintiff  a  bill  of  lading  in  exchange 
for  the  mate's  receipts,  as  demanded,  was  a  con- 
version ;  and  that  the  proper  measure  of  damages 
was,  the  value  of  the  salt  at  Liverpool  at  the 
time  of  sailing.  Ihlk  or  Ihlke  v.  Fletcher,  18 
C.  B.,  N.  S.  403  ;  34  L.  J.,  C.  P.  146  ;  11  Jur., 
N.  8.  176  ;  13  W.  R.  346. 

If,  upon  a  contract  for  the  sale  of  goods,  any- 
thing remains  to  be  done  by  the  buyer,  such  as 
weighing,  measuring,  or  testing  the  goods,  if  it 
appears  by  the  terms  of  the  contract  that  it  was 
the  intention  of  the  parties  that  the  property 
shonld  pass  to  the  buyer,  it  will  pass  though  he 
has  not  done  the  act.  Tttrley  v,  Bate»,  2  H.  &  C. 
200 ;  33  L.  J.,  Ex.  43  ;  10  Jur.,  N.  S.  368  ;  10 
L.  T.  35  ;  12  W.  R.  438. 

.^propriatioii  byYendor.] — It  depends  on  the 
intention  of  the  parties  whether  the  property  in 
goods,  to  which  something .  remains  to  be  done 
before  they  are  ready  to  be  delivered,  passes  to  a 
buyer  at  the  time  of  the  sale  or  on  the  comple- 
tion of  the  goods.  Young  v.  Matthews^  2  L.  R., 
C.  P.  127  ;  36  L.  J.,  C.  P.  61  ;  15  L.  T.  182. 

A.,  a  brickmaker,  who  was  in  embarrassed  cir- 
cnmstances,  sold  to  B.,  to  whom  he  was  largely 
indebted,  a  large  quantity  of  bricks.  B.  sent  an 
agent  to  the  brick-field  with  an  order  for  the 
delivery  of  the  bricks,  and  A.'s  foreman  told  him 
he  was  ready  to  commence  delivering  them  if  a 
man,  who  was  in  possession  under  a  distress  put 
in  by  the  landlord,  was  paid  out,  and  he  pointed 
out  three  clamps — one  consisting  of  finished 
bricks,  a  second  of  bricks  still  burning,  and  Yi 
third  of  bricks  moulded  but  not  burnt — as  those 
from  which  he  should  make  the  delivery.  A. 
having  become  bankrupt,  the  landlord  sold  some 
of  the  bricks,  and  B.  sold  the  remainder  to  C. , 
who  removed  them.  In  an  action  of  trover  by 
the  assignees  of  A.  against  C.  for  the  bricks  :— 
Held,  that  the  conduct  of  A.*s  foreman  was  a 
sufficient  appropriation  of  the  bricks,  and  that 
the  property  in  the  whole  of  them,  though 
unfinished,  passed  to  B.  at  the  time,  such  having 
been  apparently  the  intention  of  the  parties.  lb. 

The  plaintiff  had  effected  a  '<  floating  "  policy 
of  marue  insurance  on  '*  goods,"  upon  which  he 
sued  an  underwriter  under  the  following  circum- 
stances:— By  contract  of  the  7th  of  January, 
B.  &  Co.,  sugar  merchants  in  London,  agreed  to 
sell  to  B.  &  Co.  200  tons  of  sugar  of  a  certain 
description,  to  be  shipped  from  Hamburg  to 
Bristol  at  the  price  of  1/.  1*.  9rf.  per  cwt.  net 
f.  o.  b.  at  Hamburg ;  payment  to  be  by  cash,  in 
London,  in  exchange  for  bill  of  lading.  By 
contract  of  the  12th  of  Januaiy,  D.  &  Co.  agreed 
to  sell  a  similar  quantity  of  sugar  to  the  plaintiff 
upon  the  same  terms.  B.  k  Co.  entered  into  the 
•  contract  of  tlw  7th  of  Jannaiy  in  order  to  enable 
themselves  to  execute  a  contract  previously  made 
by  them  with  the  plaintiff  for  the  sale  of  the 
same  quantity  of  sugar.  Until  after  the  loss 
hereinafter  mentioned  D.  k  Co.  were  not  aware 
of  B.  &  Co.'s  contract  with  the  plaintiff,  nor  was 
the  plaintiff  aware  that  D.  &  Co.  were  the 
shippers  of  the  200  tons  contracted  to  be  sold  to 
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him  by  B.   k  Co.     The  requirements  of    the 
Statute  of  Frauds  had  been  complied  with  in 
the  case  of  the  above-mentioned  contracts  of  the 
7th  and  12th  of  January,  but  not  in  the  case  of 
the  contract  between  B.  k  Co.  and  the  plaintiff, 
there  being  no  sufficient  memorandum  of  that 
contract  within  the  statute.— D.  k  Co.  advised 
their  forwarding  agents  at  Hamburg,  that  they 
had  sold  400  tons  of  sugar  for  Bristol,  and  in 
pursuance  of  such  advice,  3,900  bags  of  sugar 
were  shipped  at  Hamburg,  consigned  to  "  order, 
Bristol,"  by  such  agents  who  forwarded  the  bills 
of  lading  for  the  sugar  indorsed  in   blank  to 
bankers  in  London  with  instructions  to  deliver 
them  to  D.  k  Co.  against  payment  of  amounts 
advanced  in  respect  of  the  price  of  the  sugar 
paid  to  the  manufacturer  in  Germany.     The 
sugar  so  shipped  was  of  the  description  specified 
by  the  above-mentioned  contracts,  but  was  in- 
sufficient in  quantity  by  100  bags  to  satisfy  the 
two  contracts  of  the  7th  and  12th  of  January. 
No  appropriation  of  specific  bags  to  each  of  the 
two  contracts  respectively  was  made  by  D.  k  Co. 
or  their  agents  at  the  time  of  shipment.    The 
ship  on  which  such  shipment  was  made  was  lost 
with  her  caigo  on  the  voyage.    Before  the  ne^'s 
of  the  loss  reached  them,  D.  k  Co.  took  up  the 
bills  of  lading  in  due  course,  and  they  then 
apportioned  the  bags  of  sugar  shipped  between 
the  contracts  of  the  7th  and  12th  of  January, 
appropriating  certain  specific  bags  to  the  number 
of  2,000  to  the  former  and  the  remainder  to  the 
latter,  and  made  out  separate  invoices  in  respect 
of  each  contract  to  B.  &  Co.  and  the  plaintiff 
respectively,  setting  out  the  marks  and  numbers 
of  the  bags.    The  invoices  were  then  posted  by 
D.  k  Co.  to  B.  k  Co.  and  the  plaintiff  respect- 
ively, but  before  they  were  so  posted  the  news 
of  the  loss  of  the  ship  had  reached  D.  k  Co.  and 
the  plaintiff.    The  plaintiff,  on  learning  of  the 
loss,  anticipating  that  sugar  destined  for  him 
might  have  been  shipped  on  board  the  ship, 
although  without  specific  advice  of  any  such 
shipment,  declared  on  the  ship  in  respect  of  200 
tons  of  sugar  under  the  floating  policy  before 
mentioned.    The  plaintiff  and  B.  k  Co.  subse- 
quently, on  receipt  of  the  invoices,  respectively 
paid  the  contract  price  of  and  obtained  the  bills 
of  lading  for  the  sugars  specified  in  their  re- 
spective invoices.    B.  k  Co.  then  forwarded  the 
invoice  received  by  them  to  the  plaintiff,  who 
thereupon  paid  them  for  the  sugar  included  in 
that  invoice  and  received  the  bUls  of  lading  in 
respect  thereof.    The  plaintiff  then  further  de- 
clared under  the  floating  policy  in  respect  of 
this  last-mentioned   sugar: — Held,  that    there 
was  no  appropriation  of  goods  so  as  to  pass  the 
property  from  D.  k  Co.  to  the  plaintiff.    Stock 
V.  Jfifflit,  9  Q.  B.  D.  708  ;  62  L.  J.,  Q.  B.  30  ;  47 
L.  T.  416  ;  31  W.  R.  455;- 4  Asp.  M.  C.  696. 
Overruled,  but  not  on  this  point,  12  Q.  B.  D. 
664— C.  A. 

Assent  of  Vendee.] — A  sale  of  a  given  number 
of  bales  out  of  a  larger  number,  does  not  vest 
the  property  in  the  vendee,  until  there  has  been 
a  specific  appropriation  by  the  vendor,  assented 
to  by  the  vendee  or  by  his  agent.  Campbell  v. 
Mersey  DooTt*  and  Harbour  Board,  14  C.  B., 
N.  S.  412  ;  8  L.  T.  245  ;  11  W.  R.  596. 

A  person  at  a  fair  orally  contracted  to  sell  at 
a  given  price  per  cwt.  two  pockets  of  hops  which 
were  on  the  spot,  and  which  were  there  inspected 
and  approved  of  by  the  intended  buyer,  and  also 
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two  other  pockets,  of  which  samples  were  shewn, 
bat  which  were  lying  in  a  warehouse  in  London. 
The  buyer  took  away  with  him,  and  afterwards 
paid  for,  t^e  first  two  pockets,  but  the  last  two 
were  to  be  forwarded  to  him  at  a  future  time. 
On  his  return  to  London  the  seller  went  to  the 
warehouse  and  selected  two  out  of  three  pockets 
which  he  had  there,  and  directed  the  warehouse- 
keeper  to  mark  them  "to  wait  the  buyer's 
order ; "  but  no  alteration  was  made  in  the 
warehouse-keeper's  books,  and  he  continued  to 
hold  the  seller  liable  for  the  rent.  He  in  a  few 
days  afterwards  sent  the  buyer  an  invoice  de- 
scribing the  numbers,  the  weight  and  the  prices 
of  the  two  pockets  delivered  at  the  fair,  and 
also  of  the  two  which  had  been  set  apart  at  the 
warehouse,  and  at  the  same  time  inclosed  a  draft 
for  acceptance.  The  buyer  sent  back  the  draft 
unaccepted,  and  refused  to  receive  the  last  two 
pockets : — Held,  that  there  was  no  evidence  of 
the  appropriation  of  the  two  pockets  in  the 
London  warehouse  being  either  originally  autho- 
rized or  subsequently  assented  to  by  the  buyer, 
and  that  consequently  the  property  in  them  did 
not'  pass  by  the  contract.  Jenner  v.  Smithy  i 
L.  R.,  C.  P.  270. 

Tea  in  Speoifled  Chests — ^Warrants  still  in 
▼endor's  Posseseion.] — ^A  policy  expressed  the 
insurance  to  be  on  **  merchandise  the  assured's 
own,  in  trust,  or  on  commission  for  which 
they  are  responsible,''  in  or  on  certain  specified 
warehouses,  vaults,  cellars,  wharves,  yards,  or 
quays.  Whilst  the  policy  was  in  force  certain 
chests  of  tea,  on  a  wharf  included  in  the  policy, 
were  destroyed  by  fire.  These  teas  had  been 
deposited  in  bond  by  the  importer  with  the 
wharfinger;  the  assured  had  purchased  them 
from  the  importer,  and  the  warrants  had  been 
indorsed  in  blank  by  him  to  the  assured.  Before 
the  fire  occurred  the  assured  had  resold  the  teas 
in  specified  chests  to  customers,  and  had  been 
paid  for  tbem ;  t^ey  held,  however,  the  warrants 
on  behalf  of  the  customers,  but  merely  for  the 
convenience  of  paying,  if  required,  the  charges 
necessary  for  clearing  the  teas  pajable  by  such 
customers  : — Held,  that  the  policy  appli(>d  only 
to  goods  belonging  to  the  assured,  or  tor  which 
they  were  responsible,  and  the  property  in  the 
teas  having,  at  the  time  of  the  fire,  passed  to  the 
purchasers,  they  were  then  at  the  purchasers' 
risk,  and  were  consequently  not  covered  by  the 
policy.  North  British  and  Mercantile  Intur- 
ance  Compa/ny  v.  Moffattt  7  L.  R.,  C.  P.  26 ;  41 
L.  J.,  0.  f .  1 J  26  L.  T.  662  ;  20  W.  R.  114. 


Timber— Advanee  in  respect  of  certain  De- 
liverieB.] — ^A.  &  Co.  contracted  with  B.  &  Co. 
for  the  purchase  of  a  large  quantity  of  railway 
sleepers,  to  be  ddlivered  at  intervals  at  the  wharf 
of  A.  &  Co.,  and  to  be  paid  for  on  delivery.  The 
sleepers  arrived  at  the  wharf  of  B.  &  Co.  in  tim- 
bers of  length  sufficient,  when  sawn  asunder,  to 
make  each  two  sleepers.  After  several  deliveries 
bad  taken  place,  one  of  the  firm  of  B.  &  Co. 
called  at  the  office  of  A.  &,  Co.,  and  obtained 
from  A.  an  advance  of  600Z.  on  account  of  the 
last  car^o  of  timber,  which  he  represented  to  be, 
and  whidi  then  was,  at  the  wharf  of  B.  k  Co., 
and  a  portion  of  which  had  already  been  sawn 
into  sleepers  : — ^Held,  that  this  was  such  a  spe- 
cific appropriation  of  the  timber  and  sleepers  to 
A.  k  Co.  (who  had  poflKSsed  themselves  of 
them),  as  to  entitle  them  to  retain  them  as 


against  the  assignees  of  B.  &  Co.,  who  had  be- 
come bankrupt  after  the  advance.  Lan^ton  t. 
Waring,  18  C.  B.,  N.  S.  316;  11  L.  T.  633;  13 
W.  B.  347. 


More  Ctoodi  Sent  than  Ordered— Vo  Appro- 
priation.] — In  an  action  to  recover  the  price 
of  ten  hogsheads  of  claret,  it  appeared  that  the 
defendants  having  verbally  ordered  certain  hogs- 
heads of  the  plaintiff,  the  latter,  in  October,  sent 
them  fifteen,  whereupon  the  defendants,  by  letter, 
informed  the  plaintiff  that  they  bad  requested  ten 
only  should  be  shipped,  and  that  they  could  take 
that  number  only  on  their  proving  satisfactory, 
and  that  they  would  hold  the  other  five  on  the 
plaintiffs  account.    In  answer  to  this  the  plain- 
tiff replied  by  letter,  which,  after  stating  that  he 
regretted  that  any  misunderstanding  as  to  the 
d^endants'  order  should  have  taken  place,  and 
after  stating  that  other  vintages  were  inferior, 
and  that  the  wine  sent  was  of  superior  character, 
concluded   thus:   "You   will  ascertain  in  the 
spring  whether  you  have  room  for  it,  and  yon 
have  seen  that  we  are  not  stringent  with  old  cus- 
tomers as  to  credit."    The  defendants  placed  the 
wine  in  a  bonded  warehouse  in  their  own  names, 
and  shortly  afterwards  tasted  the  wine,  and  dis- 
approved of  it,  and  gave  the  plaintiff  notice  in 
the  early  part  of  April  that  they  would  not 
take  any  part  of   it : — Held,  that,  supposing 
there  was  a  written  contract  by  which  the  de- 
fendants were  bound  to  take  ten  hogsheads  of 
claret,  that  contract  was  not  executed,  as  fifteen 
and  not  ten  hogsheads  had  been  delivered,  and 
no  particular  ten  had  been  selected  out  of  the 
fifteen.     Cunliffe  v.  HarHnon,  6  Ex.  903 ;  20 
L.  J.,  Ex.  326. 


Appropriation  to  Buyer — ^Approximate  Price 
Paid — ^Weighing.] — In  a  contract  of  sale  where 
the  goods  have  been  ascertained  and  appropriated 
to  the  buyer,  and  an  approximate  price  has  been 

Eaid  in  respect  of  them,  although  they  have  not 
een  weighed,  it  is  a  question  of  intention 
whether  the  property  or  the  risk  in  the  goods 
passes  to  the  buyer.  Martineau  v.  Kitehing,  7 
L.  R.,  Q.  B.  436  ;  41  L.  J.,  Q.  B.  227  ;  26  L.  T. 
836  ;  20  W.  R.  769. 

The  plaintiffs,  sugar  refiners,  were  in  the  habit 
of  selling  to  brokers  the  whole  of  each  filling  of 
sug^r,  consisting  of  from  200  to  300  loaves  or 
titlers  each,  the  terms  always  being  '*  prompt  at 
one  month ;    goods   at   seller's   risk   for   two 
months,"  the  *'  prompt "  day  being  the  Satur- 
day next  after  the  expiration  of  one  month  from 
the  sale.    The  titlers  in  each  filling  were  stored 
on  the  plaintiffs'  premises,  and  were  from  time 
to  time  fetched  away  by  the  purchasers  or  their 
sab-vendees,  being  weighed  on  their  removal, 
each  titler  weighing  from  thirty-eight  to  forty- 
two  pounds.    IE  the  whole  of  the  lots  contained 
in  one  sale-note  had  not  (which  was  frequently 
the  case)  been  taken  away  on  the  prompt  day 
payment  was  made  by  the  purchaser  by  bill  or 
cash  at  an  approximate  sum  calculatea  on  the 
probable  weight,  the  actual  price  being  after- 
wards adjust^  on  the  whole  fiUing^being  cleared. 
The  defendant,  who  was  an  old  customer  of  the 
plaintifEs',  had  bought  four  fillings,  consisting  of 
specific  titlers,  each  marked,  on  the  aboTe  terms, 
and  had  paid  the  approximate  price  of  the  four 
lots,  and  had  fetched  some  of  each  lot  away.    A 
fire  occurred  on  the  plaintifb'  premises  after  the 
expiration  of  two  months  from  the  dates  of  sale 
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to  the  defendant,  destroying  the  whole  contents 
of  the  warehouses.  At  the  time  of  the  fire  the 
plaintifFis  had  floating  policies  of  insurance  which 
ooTered  goods  on  the  premises  **  sold  and  paid 
for,  but  not  removed  ;  "  but  they  had  no  agree- 
ment or  understanding  with  their  customers  as 
to  any  insurance ;  and  the  amount  insured,  which 
the  plaintiffs  received  from  the  underwriters, 
was  not  sufficient  to  cover  the  loss  of  their  own 
-goods,  exclusive  of  the  titlers  undelivered  which 
they  had  sold  to  the  defendant: — Held  (by 
Cockbnm,  G.  J.,  on  the  ground  that  the  property 
in  the  titlers  undelivered  had  passed  to  the  de- 
fendant ;  by  Blackburn,  Lush,  and  Quain,  JJ., 
whether  it  had  passed  or  not),  that,  by  the  terms 
of  the  contract  of  sale,  the  risk,  after  the  lapse 
of  the  two  months,  was  in  the  buyer,  and  the 
loss  was,  therefore,  his.    lb. 

Set  oIm  cases  post,  col.  849,  ct  seq. 

Goods  Xizod  with  Yondor's  aftor  Appropria- 
tion.]— Agreement  between  the  plaintiff  and  K. 
for  the  exchange  of  part  of  a  quantity  of 
barley,  which  the  plaintiff  had  seen  in  E.'a 
'grBnaij,  for  a  number  of  bullocks ;  the  plain- 
tiff to  send  his  own  sacks,  and  E.  to  fill  them 
with  the  barley,  take  them  to  a  railway,  and 
place  them  upon  trucks.  The  plaintiff  de- 
livered the  bullocks  to  E.,  and  sent  200  sacks, 
and  a  few  days  after  E.  filled  155  of  them 
with  the  barley  from  his  granary.  A  delay 
occurred  in  sending  the  barley,  and  the  plaintiff 
demanded  it.  E.  becoming  embarrassed,  the 
barlej  was  by  his  orders  turned  out  of  the  sacks 
on  to  the  heap  from  which  it  had  been  taken. 
Soon  after  E.  was  adjudicated  bankrupt,  and  the 
assignees  took  possession  of  the  barley  and  re- 
moved it : — Held,  that  the  property  in  the  barley 
pat  into  the  sacks  passed  to  the  plaintiff  by 
reason  of  the  authority  of  appropriation  con- 
ferred on  E.  by  the  agreement,  as  well  as  by  the 
subsequent  assent  of  the  plaintiff.  Aldridge  v. 
John»ot^  7  El.  &  fil.  885 ;  26  L.  J.,  Q.  B.  296 ; 
3  Jnr.,  N.  S.  913. 

Held,  also,  that  the  property  in  the  barley 
-was  not  divested  by  the  act  of  E.  in  mixing  it 
again  with  the  bulk  ;  and  that  there  was  evidence 
of  a  conversion  by  the  assignees,  notwithstanding 
the  prior  conversion  by  E.    lb. 

Sale  of  Crop  of  Oil — Bottling.] — In  January, 
1S58,  C.  agreed  to  sell  to  the  plaintiff  all  the 
crop  of  oil  of  peppermint  grown  on  his  farm  in 
the  year  at  21«.  per  pound.  In  September  0. 
wrote  to  the  plaintiff  for  bottles  to  put  the  oil 
in.  The  plaintiff  sent  the  bottles,  and  C,  hav- 
ing weighed  the  oil,  put  it  in  those  bottles, 
labelled  them  with  the  weight,  and  made  out  in- 
voices. Before,  however,  he  had  completed  the 
filling  of  the  bottles,  he  sold  and  delivered  several 
of  them  to  the  defendant.  The  plaintiff  had  for 
many  years  past  bought  of  C.  his  crop  of  oil  of 
peppermint,  and  it  was  usual  for  G.  when  the 
bottles  were  filled,  to  deliver  them  to  a  carrier  to 
take  to  a  railway  station.  In  detinue  by  the 
plaintiff  against  the  defendant  for  the  bottles  of 
oil  of  peppermint  delivered  to  him : — Held,  that 
the  putting  the  oil  in  the  bottles  was  an  act  of 
appropriation  which  vested  the  property  in  the 
plaintiff.  Langton  y.  Higgins,  4  H.  &  N.  402  ; 
28  L.  J.,  Ex.  262. 

8aIo  of  Goods  ''  on  Arrival.**] — On  a  contract 


for  the  sale  of  goods  to  be  paid  for  after  con- 
clusion of  the  landing,  "  to  be  delivered  by  the 
seller  to  the  purchaser  on  safe  arrivid"*  of  the 
ship,  at  the  time  of  the  contract  on  her  passage 
from  Calcutta  to  London : — Held,  that  no  pro- 
perty in  the  goods  passed  to  the  purchaser  by 
the  sale.  Hale  v.  Eawson,  4  C.  B.,  N.  S.  85 ; 
27  L.  J.,  C.  P.  189 ;  4  Jur.,  N.  S.  363. 

▼endor  cannot  dispute  Sub-Yondee's  Title  aftor 
Bocognition.J — Where  on  a  contract  of  sale  of  a 
portion  of  a  large  quantity  of  goods  in  a  wiurehouse 
of  the  vendor,  the  vendee  has  resold  the  goods  to 
a  third  person,  whose  title  to  them  the  vendor 
has  recognized,  he  cannot  afterwards  dispute  the 
title  of  such  third  person,  although  the  specific 
goods  have  never  been  appropriated  to  him. 
Woodl^y  V.  Gtventry,  2  H.  &  C.  164  ;  32  L.  J., 
Ex.  185  ;  9  Jur.,  N.  S.  548  ;  8  L.  T.  249  ;  11 
W.  R.  599. 

Implied  Condition  as  to  Beftiial  of  Doliverios.] 
— In  an  action  on  a  contract  by  the  defendant 
to  deliver  goods  at  the  wharf  of  third  parties, 
in  equal  portions,  in  four  months,  to  be  made  to 
the  satisfaction  of  an  inspector  of  such  parties, 
and  if  not  so  made  to  be  removed  by  the  defen- 
dant, and  others  substituted  in  the  time  named  ; 
averments  of  performance  on  the  plaintiff^s  part 
and  breach  that  the  goods  were  delivered  not 
made  to  the  satisfaction  of  the  inspector,  whereby 
they  were  rejected  and  the  plaintiff  lost  the 
benefit  of  a  contract  with  the  third  parties 
mentioned.  Pleas,  denying  the  contract,  and 
the  breach,  and  alleging  that  the  contract  was 
subject  to  a  condition  that  the  disapproval  of 
each  portion  should  be  notified  in  a  reasonable 
time  after  delivery.  The  contract  as  stated, 
being  proved  in  fact,  and  it  not  appearing  that 
there  was  any  such  condition  in  fact :— Held, 
that  there  was  no  such  condition  implied  in  law 
from  the  contract  as  stated  or  proved  ;  nor  that 
the  disapproval  should  be  notified  within  the 
time  named,  or  the  four  months.  Coulson  v. 
Attwoody  26  L.  J.,  Ex.  244. 

3.   DELIYEBY  to  CARBIBB& 

Kamed  or  not  Kamed  by  Yendoo.] — Where  a 
vendee  of  goods  orders  a  particular  mode  of 
conveyance,  he  must  stand  to  the  loss  if  any 
happens.     Vale  v.  Bayle,  Cowp.  294. 

A  delivery  of  goods  by  the  vendor  on  behalf 
of  the  vendee,  to  a  carrier  not  named  by  the 
vendee,  is  a  delivery  to  the  vendee.  Dutton  v. 
Solomonson,  3  B.  &  P.  582. 

A.  in  London  received  an  order  from  B.,  living 
in  Bristol,  to  send  goods  to  him  by  any  convey- 
ance which  would  reach  Bristol  (as  B.  lived  only 
six  miles  from  thence),  informing  B.  when  he 
sent  them,  that  B.  might  know  when  to  expect 
them.  A.  sent  the  goods  to  a  wharf,  whence 
vessels  for  Bristol  sailed,  and  informed  B.,  as  he 
was  told  at  the  wharf,  that  the  goods  would 
come  by  the  ship  Commerce  ;  in  fiict  the  goods 
were  not  sent  on  board  the  Commerce,  which 
happened  to  be  fully  laden,  but  some  time 
afterwfurds  were  sent  by  another  vessel.  B., 
after  the  arrival  of  the  Commerce  at  Bristol 
without  the  goods,  made  no  further  inquiry  for 
the  goods,  and  A.  did  not  know  till  after  he  had 
required  payment  of  the  goods  that  they  had 
been  sent  by  another  ship,  which  he  then  com- 
municated to  B. : — Held,  that  B.  was  liable  for 
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any  loss  of  the  goods.  Cooke  v.  Ludlow,  2  N.  R. 
119. 

The  plaintiff  residing  at  Naples  ordered  goods 
of  M.  at  Birmingham,  ''to  be  dispatched  on  in- 
sarance  being  effected.  Terms,  three  months' 
credit  from  the  time  of  arrival."  M.  effected  an 
insurance,  declaring  the  interest  to  be  in  the 
plaintiff,  and  having  marked  the  goods  vrith  the 
plaintiff's  initials,  sent  them  to  Liverpool,  where 
they  were  delivered  by  M.'s  agent  to  the  owner 
of  a  vessel  loading  for  Naples,  by  whose  negli- 
gence they  were  damaged  : — Held,  that  the  pro- 
perty in  the  goods  vested  in  the  plaintiff  as  soon 
as  they  left  Birmingham  ;  that  he  was  liable  to 
pay  for  them  whether  they  arrived  or  not ;  and 
therefore  that  he  was  entitled  to  sue  the  ship- 
owner for  the  damage  done  to  them  by  his 
negligence.  Fragano  v.  Long^  6  D.  &  B.  283  ; 
4  B.  &  C.  219. 

Where  a  person  in  Aberystwith  gave  an  order 
for  goods  to  a  traveller  of  the  plaintiff,  resident 
in  London : — Held,  that  it  must  be  presumed 
that  such  goods  were  to  be  sent  in  the  usual 
way,  and  that,  on  their  delivery  to  a  carrier  in 
London,  a  cause  of  action  arose  there.  Cape- 
land  y.  LewUy  2  Stark.  33. 

See  aUo  Cabbiebs  (^Actions  againU), 


4.  Deliveby  on  Boabd  Ship. 

Cargo  to  be  Loaded.]— A.  contracted  for  the 
purchase  of  rice  in  the  following  terms :  "  Bought 
for  account  of  A.,  of  B.  and  Co.,  the  cargo  of 
new  crop  Rangoon  rice,  per  Sunbeam."  The 
day  after  making  this  contract,  A.  insured  the 
rice  at  and  firom  Rangoon  to  the  United  King- 
dom, "  as  interest  may  appear."  The  ship  pro- 
ceeded to  Rangoon,  and  after  the  greater  part  of 
the  cargo  had  been  shipped,  she  suddenly  sank 
at  her  anchors,  in  fine  weather,  and  the  rice 
already  shipped  was  wholly  lost.  In  an  action 
on  the  policy  : — Held,  that  A.  had  no  insurable 
interest  in  the  rice,  it  not  being  at  his  risk  till 
the  cargo  was  completed.  Anderaon  v.  Morice, 
1  App.  Cas.  713 ;  46  L.  J.,  C.  P.  11  ;  35  L.  T. 
566 ;  25  W.  R.  14— H.  L.  Affirming  10  L.  R., 
C.  P.  609  ;  44  L.  J.,  C.  P.  34l ;  32  L.  T.  355  ;  24 
W.  R.  30— Ex.  Ch. 

Aeeeptance  against  Bills  of  Lading— Cargo 
not  on  Board.] — T.,  a  corn-merchant  at  Long- 
ford, who  had  been  in  the  habit  of  consigning 
cargoes  of  com  to  the  plaintiffs,  'as  his  factors, 
for  sale  at  Liverpool,  and  obtaining  from  them 
acceptances  on  the  £uth  of  such  consignments, 
on  the  31st  of  January  obtained  from  the  masters 
of  two  canal  boats  (No.  604  and  No.  54),  receipts 
signed  by  them  for  full  cargoes  of  oats,  therein 
stated  to  be  shipped  on  board  the  boats,  deliver- 
able to  the  agent  of  T.,  in  Dublin,  in  care  for 
and  to  be  shipped  to  the  plaintiffs  at  Liverpool. 
At  that  time  boat  604  was  loaded,  but  no  oats 
were  then  actually  shipped  on  board  54.  On 
the  2nd  February,  T.  indorsed  these  receipts  to 
the  plaintiffs,  and  drew  a  bill  on  them  against 
the  value  of  the  cargoes,  which  the  plaintiffs 
accepted  on  the  7th,  and  paid  when  due.  On 
the  6th  February,  W.,  an  agent  of  the  defendant, 
who  was  factor  for  sale  in  London,  arrived  at 
Longford,  and  pressed  T.  for  security  for  previous 
advances.  T.,  on  that  day,  gave  W.  an  order  on 
T.'s  agent  in  Dublin,  to  deliver  to  W.  the  cargoes 

^  boats  604  and  54,  on  their  arrival  there.   Boat 


604  had  then  sailed  from  Longford,  but  boat  54 
was  only  partially  loaded.  The  loading  was 
completed  on  the  9th,  and  T.  then  transmitted 
to  W.,  in  Dublin,  a  receipt  signed  by  the  master 
of  the  boat  (in  the  same  form  as  those  sent  to 
the  plaintiffs),  making  the  cargo  deliverable  to 
W.  W.  received  this  on  the  10th.  On  their 
arrival  in  Dublin,  W.  took  possession  of  both 
cargoes  for  the  defendant : — Held,  that  the 
property  in  the  cargo  of  boat  604  vested  in  the 
plaintiffs,  on  their  acceptance  of  the  bills,  and 
that  they  were  entitled  to  maintain  trover  for 
it,  but  that  they  could  not  maintain  trover  for 
the  cargo  of  bcuit  54,  since  none  of  it  was  on 
board,  or  otherwise  specifically  appropriated  to 
the  plaintiffs  when  the  receipt  for  the  cargo  of 
that  boat  was  given  by  the  master.  Bryans  v, 
AU,  4  M.  &  W.  775  ;  1  H,  &  H.  480. 


■Bill  of  Lading  taken  to  Order  of  Yendors.] 


— P.  shipped  a  cargo  of  umber  on  board  a  ship 
chartered  for  the  plaintiff.  The  bills  of  lading 
stated  that  the  cargo  was  shipped  by  P.,  to  be 
delivered  "  to  order  or  assigns."  P.  drew  a  bill 
of  exchange  on  the  plaintiff,  and  handed  it  to 
the  vendor  of  the  umber,  who  discounted  it 
with  the  defendants,  and  handed  them  the  bills 
of  lading,  to  be  given  up  to  the  plaintiff  on  pay- 
ment by  him  of  the  bill  of  exchange  at  matu- 
rity. The  plaintiff  refused  to  accept  the  bill  of 
exchange  without  receiving  the  bills  of  lading. 
A  new  bill  of  exchange  was  substituted  for  the 
former  bill,  and  forwarded  to  the  defendants* 
agents  with  directions  to  give  up  the  bills  of 
lading  when  it  was  paid.  The  ship  and  the  bill 
of  exchange  arrived  on  the  same  day.  The 
plaintiff  did  not  then  accept  the  bill ;  and  the 
cargo  was  entered  at  the  custom-house  in  the 
defendants'  name.  The  plaintiff  afterwards 
offered  to  pay  the  bill  of  exchange^  and  receive 
the  bills  of  lading,  and  give  a  guarantee  for  the 
freight,  but  the  defendants  refused,  and  sold  the 
cargo  : — Held,  that  the  property  in  the  cargo 
had  passed  to  the  plaintiff,  and  he  was  entitled 
to  recover.  Mirabita  v.  Imperial  Ottoman 
Bank,  3  £x.  D.  164  ;  47  L.  J.,  Ex.  418  ;  38 
L.  T.  697— C.  A. 


Condition  Preeedent] — B.,  a  merchant 


in  England,  in  June  and  July,  1830,  sent  orders 
for  the  purchase  of  com  to  the  plaintiffs,  in 
Russia,  desiring  them  to  draw  upon  H.  &  Co.,  in 
London,  for  the  amount,  and  he  chartered  a  ship 
belonging  to  the  defendants,  in  Russia,  to  be 
freighted.  On  the  28th  July,  B.  wrote  a  letter 
cancelling  the  orders  he  had  given.  Upon  the  8th 
of  August,  1830,  the  plaintiffs  informed  B.  that 
they  had  purchased  a  cargo  for  the  ship,  and 
would  dispatch  it  as  soon  as  possible,  addressed 
to  H.  &  Co.,  London,  expressing  a  hope  that 
he  would  approve  of  what  they  had  done,  not- 
withstanding his  last-mentioned  communica- 
tion. The  cargo  was  afterwards  shipped,  and 
the  plaintiffs  by  letter  informed  B.  that  they  had 
shipped  it  on  his  account,  and  that  they  had  for- 
warded an  indorsed  bill  of  lading  to  H.  &  Co., 
drawing  upon  them  for  part  of  Uie  price,  and 
upon  him  (B.)  for  the  residue  ;  and  they  inclosed 
an  unindorsed  bill  of  lading  to  B.,  and  an  invoice 
of  the  wheat,  in  which  it  was  stated  to  be  bought 
for  his  order  and  on  his  account.  The  bills  of 
exchange  inclosed  in  this  letter  were  dishonoured, 
whereupon  the  plaintiffs'  agent,  in  London,  deli- 
I  vered  the  indorsed  bill  of  lading  to  H.  &  Co.    On 
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the  2nd  of  October,  B.  confirmed  the  revocation 
of  his  order,  and  on  the  24th  November  the  agent 
of  the  plaintiffs  in  England  gave  notice  to  the 
agent  of  B.  that  he  should  retain  the  whole  of  the 
wheat  for  the  plaintiffs.  B.  afterwards  became 
desirous  of  having  the  wheat,  and  the  master  of 
the  vessel  in  which  the  wheat  was  shipped  de- 
livered it  to  B.'s  orders,  and  not  to  H.  &  Co.,  pur- 
snant  to  the  bill  of  lading.  In  an  action  brought 
against  the  shipowners,  for  not  delivering  pur- 
suant to  the  plaintiffs*  orders,  it  was  contended 
that  the  plaintiffs  were  entitled  to  recover  nominal 
damages  only,  because  the  property  in  the  wheat 
had  actually  vested  in  B.  by  the  shipment : — 
Held,  however,  that  the  property  did  not  vest  in 
B.  absolutely  upon  the  shipment,  but  only  subject 
to  a  condition,  that  the  bills  were  accepted,  and 
that,  in  default  of  acceptance,  it  never  did  vest 
iu  him  ;  and  consequently  that  the  plaintilb  were 
entitled  to  recover  the  value  of  the  wheat,  at  the 
time  when  it  was  delivered  to  B.*s  order.  Brunt 
T.  Bowlhy,  2  B.  &  Ad.  932. 

Wlien  a  bill  of  lading,  indorsed  in  blank,  was 
sent  to  the  consignee,  accompanied  by  a  bill  of 
exchange  drawn  against  the  cargo,  for  accept- 
ance by  him  : — Held,  that  it  was  the  duty  of  the 
consignee,  either  to  approbate  or  reprobate  the 
transaction  in  toto ;  and  that  he  could  not 
accept  the  bill  of  lading  and  the  cargo,  unless 
he  also  accepted  the  bill  of  exchange  for  its 
value.  Shepnerd  v.  UarrUtm^  5  L.  R.,  H.  L. 
116;  40  L.  J.,  Q.  B.  148;  24  L.  T.  857;  20 
W.  R.  1. 

Held,  also,  that  it  was  i)0t  necessary  for  the 
shipper  to  advise  the  consignee  expressly  that 
he  was  not  to  use  the  bill  of  lading  unless  he 
accepted  the  bill  of  exchange.    Ih. 


Where  Goods  Delivered.] — ^A.  consigned 


goods  to  B.  abroad,  and  ordered  a  cargo  in  return, 
for  which  he  sent  his  own  ship.  The  return  cargo 
was  delivered  to  A/s  captain,  B.  stating  it  to  be 
delivered  to  A.  The  return  cargo  consisting  of 
more  goods  than  the  proceeds  of  those  con- 
signed to  B.,  B.  drew  bills  on  A.  for  the  differ- 
ence, which  he  sent  to  his  agent,  with  a  bill  of 
lading  drawn  in  blank,  and  desiring  the  agent, 
in  case  of  A.*s  refusal  to  accept  the  bills,  to  in- 
dorse the  bill  of  lading  to  C.  A.  refused  to 
accept  the  bills,  and  the  bill  of  lading  was  accord- 
ingly indorsed  to  C.  The  ship  arrived,  and  C. 
demanded  the  caigo,  as  indorsee  of  the  bill  of 
lading ;  the  captain,  however,  refused,  and  de- 
liver^ them  to  A.,  who  deposited  them  with  D. 
as  his  warehouseman.  .  D.  then  received  notice 
from  B.  to  hold  the  goods  for  B.  as  his  property  ; 
in  consequence  of  which  D.  refused  to  re-deliver 
them  to  A.  In  an  action  of  trover  by  A.  against 
D. : — Held,  that  A.  having  rested  his  claim  on 
the  supposition  that  the  property  had  vested  in 
him«  could  not,  if  he  failed  in  that  defence,  set 
up  his  lien  on  the  goods  for  freight.  But  that 
though  the  goods  might  have  been  delivered  to 
the  captain,  on  condition  of  A.*s  accepting  the 
bills,  yet,  that  as  such  condition  was  imposed  at 
the  time  of  the  delivery,  that  delivery  was 
complete,  and  vested  the  property  absolutely 
in  A.  Ogle  v.  Athinion^  1  Marsh.  323  ;  5  Taunt. 
759. 

Payment  of  Part  Price — Guaranteeing  Se- 
mainder.]*— In  a  contract  for  the  sale  of  a  quan- 
tity of  tobacco,  then  on  board  a  vessel  bound 
from  A.  to  B.,  it  was  stipulated  "  that  one-fifth 


of  the  contract  price  should  be  paid  in  ready 
money  on  a  specified  day  ;  and  that  for  the  other 
four-fifths  the  sellers  were  to  look  to  their  corre- 
spondents abroad,  to  whom  the  property  was 
consigned."  It  was,  nevertheless,  understood 
between  the  parties,  that  interest  was  to  be  cal- 
culated as  if  the  sale  was  made  at  two  and  three 
months  from  final  delivery ;  the  buyers  to  have 
the  benefit  of  the  sellers*  policy  in  case  of  average. 
One-fifth  of  the  contract  price  was  paid  in  ready 
money ;  and  on  the  arrival  of  the  tobacco  at  B. 
it  met  with  an  unfavourable  sale,  and  a  loss  of 
two-fifths  of  the  estimated  value  took  place  : — 
Held,  that  the  buyer  was  liable  to  the  seller 
upon  this  contract  for  the  amount  of  such  loss. 
Hoffman  v.  Heynmn,  2  D.  &  R.  74 ;  1  B.  &  C.  7. 

Payment  upon  Handing  over  Doonmenti.] — 

A.  bought  of  B.  ^'  300  tons  old  bridge  rails,  at 
hL  I4«.  Qd,  per  ton,  delivered  at  Harburgh,  cost, 
freight,  and  insurance  ;  payment  by  net  cae^  in 
London,  less  freight,  upon  handing  bill  of  lading 
and  policy  of  insurance,  or  dock  company's 
weight  note,  or  captain*s  signature  for  weight, 
to  be  taken  by  buyers  as  a  voucher  for  the  quan- 
tity shipped  : " — Held,  that  B.  did  not  undertake 
to  deliver  the  iron  at  Harburgh,  but  that  when  he 
put  it  on  board  a  ship  bound  for  that  place,  and 
handed  to  A.  the  policy  of  insurance  and  other 
documents,  his  liability  ceased,  and  the  goods 
were  at  the  risk  of  the  purchaser.  Tregelle*  v. 
Sewell,  7  H.  &  N.  574— Ex.  Ch. 

Special  Indorsement  to  Vendee.] — ^A  contract 
was  entered  into,  through  a  broker,  between 
vendors  at  R.  and  vendees  at  B.,  for  the  sale 
of  goods,  to  be  shipped  free  on  board  at  R.  in 
September,  to  be  paid  for  on  delivery  to  the 
vendees  of  the  bills  of  lading ;  and  the  vendees, 
on  the  3rd  September,  wrote,  desiring  the  vendors 
to  send  part  of  the  goods  by  the  first  vessel 
leaving  R.,  which  part  was  accordingly  shipped 
by  the  vendors  on  a  ship  answering  that  descrip- 
tion. The  bill  of  lading  made  the  goods  to  be 
delivered  unto  shippers'  order,  or  their  assigns, 
and  was  indorsed  oy  the  vendors,  "  deliver  the 
contents  to  the  order"  of  the  vendees.  The 
vendors  inclosed  the  invoice,  bill  of  lading,  and 
bill  of  exchange  for  the  price,  to  be  accepted  by 
the  vendees,  according  to  the  contract,  to  the 
broker  ;  but  the  ship,  with  the  goods  on  board, 
was  lost  before  the  documents  reached  the  ven- 
dees : — Held,  that  under  these  circumstances, 
the  property  in  the  goods  had  passed  to  the 
vendees  by  the  shipment,  and  that  the  loss  must 
fall  upon  them.  Hare  v.  Browne^  4  H.  &  N. 
822  ;  29  L.  J.,  Ex.  6  ;  5  Jur.,  N.  S.  711  ;  7  W.  R. 
619.  Affirming  3  H.  &  N.  484 ;  27  L.  J.,  Ex. 
372. 

Seceipt  of  Bill  of  Lading  and  Policy.]— Con- 
tract between  A.  and  a  company  for  the  sale  of 
coals:  A.  to  supply  the  company  with  1,000 
tons  of  coals  delivered  at  Rangoon,  alongside 
craft  steamer,  fioating  dep6t,  or  piers,  as  might  be 
directed  by  the  company's  agent  at  that  port. 
The  price  to  be  46*.  per  ton  of  20  cwt.,  delivered 
at  Rangoon.  Payment,  one-half  of  invoice  value 
by  bill  at  three  months  on  handing  bills  of  lading, 
and  policies  of  insurance  to  cover  the  amount, 
or  in  cash  under  discount  at  the  rate  of  five  per 
cent,  at  A.*s  option,  the  balance  by  the  com- 
pany's Rangoon  agent's  drafts  on  the  company 
in  London  on  completion  at  Rangoon.    A.,  ir 
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parsuance  of  the  contract,  shipped  on  board  a 
ship,  chartered  by  him  for  the  purpose,  a-  cargo 
of  1,166  tons  of  coals,  and  handed  over  to  the 
company  the  bill  of  lading  and  a  policy  of  in- 
surance, and  received  from  them  a  payment  in 
cash  of  half  the  inyoice  price  less  discount.  ,The 
ship  haying  encountered  bad  weather  on'  the 
voyage,  and  being  unfit  to  proceed,  the  captain 
chartered  another  vessel  to  carry  the  coals  on  to 
Bangoon,  and  shipped  on  board  this  vessel  850 
tons,  part  of  the  original  cargo.  On  the  arrival 
of  this  vessel  at  Bangoon,  the  master  declined 
to  deliver  up  the  coal  to  the  company's  agent 
unless  his  freight  was  first  paid,  and,  payment 
being  refused,  he  proceeded  to  sell  the  coals  by 
auction,  when  the  whole  was  bought  by  the 
company,  who  were  the  only  bidders,  at  11.  5#. 
per  ton  : — Held,  that  the  property  in  the  coals 
passed  to  the  company  uix>n  the  same  being  put 
on  board,  and  the  handing  of  the  bill  of  l^mg 
and  policy  of  insurance.  British  and  India 
Steam  Xavi^ation  Company  v.  De  Mattos^  33 
L.  J.,  Q.  B.  214 ;  10  L.  T.  246  ;  12  W.  B.  660— 
Ex.  Ch. 

*<  Free  on  Board  a  Foreign  Ship."]— Where  in 
a  contract  for  the  sale  of  sugar  there  was  the 
following  term — "  free  on  board  a  foreign  ship  :  " 
— ^Held,  that  the  seller  was  not  bound  to  deliver 
it  into  the  hands  of  the  purchaser,  or  to  transfer 
it  into  his  name  in  the  books  of  the  warehouse 
where  it  was,  but  only  to  put  it  on  board  a 
foreign  ship,  which  it  was  the  duty  of  the  pur- 
chaser to  name.  Wa^kerharth  v«  Masson,  3 
Camp.  270  ;  S.  P.,  Wetlierell  v.  Coape,  3  Camp. 
272,  n. 


5.   DELIVEBY  OBDEB& 

a.  VatTire  of. 

Negotiability.] — An  iron-master  gave  to  his 
vendee  a  note  in  these  words  :  "  I  will  deliver 
1,000  tons  of  iron  when  required,  after  the  18th 
September  next,  to  the  party  lodging  this  docu- 
ment with  me  : " — Held,  that  this  document  was 
not  a  n^otiable  instrument  of  mercantile  ex- 
change. Dixon  v.  Bovillt  3  Macq.  H.  L.  Cas.  1  ; 
2  Jur.,  N.  S.  933. 

If  A.  gives  an  iron  scrip  note  to  B.,  and  B. 
sells  it  to  a  third  party,  that  third  party  may 
prove  that  the  document  has,  in  the  usage  of 
trade,  an  import  not  expressed  on  the  face  of  it. 
Mackenzie  v.  Dunlap,  3  Macq.  H.  L.  Cas.  22  ;  2 
Jur.,  N.  8.  967. 

But  such  third  party  cannot  put  a  special  con- 
struction on  the  document  by  proving  that  in  the 
contract  between  A.  and  B.  there  was  a  specialty 
not  actually  appearing  on  the  face  of  the  docu- 
ment,    lb. 

By  the  usage  of  the  iron  trade  warrants  for 
goods  "deliverable  (f.  o.  b.)  to  A.  B.,  or  their 
assigns,  by  indorsement  hereon,"  are  considered 
to  pass  to  the  holders  for  value  free  from  any 
vendor's  lien.  Merchant  Banking  Co^mpany  of 
London  v.  Phcenix  BcMevwr  Steel  Company,  5 
Ch.  D.  205  ;  46  L.  J.,  Ch.  418  ;  36  L.  T.  396  ;  26 
W.  B.  467.  See  also  cagcg  infra,  sub  tit.  BiGHTS 
OP  Unpaid  Vendob. 

Title  Conferred  by — (hutom.] — By  the  custom 
of  trade  in  Liverpool,  the  transfer  of  a  delivery 
"^rder  from  the  vendor  to  the  vendee  of  goods, 

lables  the  latter  to  go  into  the  market  and  dis- 


pose of  such  goods.  Where  the  vendee  had  thus 
disposed  of  part  which  had  been  delivered  ac' 
coitling  to  his  order,  and  then  became  bankrupt, 
the  rest  of  the  goods  remaining  in  the  warehouse 
of  the  vendor  : — Held,  that  Sbe  latter  was  en- 
titled to  retain  them  ;  the  giving  of  the  delivexy 
order  not  operating  as  between  the  origintd 
vendor  and  vendee  as  a  complete  transfer  of  the 
goods.  Townley  v.  Orunip,  6  N.  &  M.  606  ;  4  A.  & 
E.  68;  IH.  &W.664. 

The  mere  possession  of  goods,  with  no  other 
indicium  of  title  than  a  delivery  order,  is  not 
sufiicient  to  entitle  the  bona  fide  pawnee  of  the 
person  fraudulently  obtaining  possession  from 
the  true  owner,  to  resist  the  claim  of  the  latter  in 
trover.  Kingtford  v.  Merry,  1  H.  &  N.  603  ;  26 
L.  J.,  Kx.  83  ;  3  Jur.,  N.  S.  68— Ex.  Ch. 

PnrAaier  taking  Order  without  Payment  or 
Consent  of  Vendor.] — A.,  having  a  quantity  of 
rape  oil  at  Humphery's  wharf,  contracted  to- 
sell  five  tons  thereof  to  B.  The  bought  note  was- 
as  follows  :  "  Bought  for  account  of  B.,  of  Mr.  A., 
five  tons  of  first  quality  foreign  refined  rape  oil, 
at  63«.  per  cwt. ;  usual  allowances  ;  to  be  free, 
deliver^,  and  paid  for  in  fourteen  days,  in  cash, 
less  2}  per  cent,  discount."  A.  sent  an  order  to 
the  whaif ,  directing  the  wharfinger  to  transfer 
into  B.'s  name  five  tons  of  oil ;  and  the  whar- 
finger's clerk  made  the  usual  entry  in  his  book, 
and  gave  A.'s  clerk  a  transfer  order  addressed  to 
B.,  acknowledging  to  hold  the  five  tons  for  him» 
A.'8  clerk  took  the  invoice  and  transfer  order  ta 
B.*s  counting-house,  and  offered  them  to  him,  at 
the  same  time  demanding  a  cheque  for  the 
amount.  B.,  without  (as  the  jury  found)  the 
consent  of  A.'s  clerk,  took  the  transfer  order, 
but  refused  to  give  a  cheque.  The  clerk  there- 
upon returned  to  the  wharf,  and  gave  notice  to 
the  wharfinger  not  to  deliver  the  oil  to  B.  In. 
defiance,  however,  of  this  notice,  the  oil  was- 
afterwards  delivered.  In  trover  by  A.  against 
B.  for  the  oil  and  the  transfer  order: — Held, 
that,  under  the  circumstances,  neither  the  pro- 
perty nor  the  right  to  the  possession  thereof 
passed  to  B.  Godtti  v.  Rose,  17  C.  B.  229 ;  25 
L  J.,  C.  P.  61  ;  1  Jur.,  N.  S.  1173. 

Snb-sale.l — A.  purchased  from  D.  goods  lying 
at  D.'s  bonded  warehouse  under  the  charge  of 
D.'s  warehouse-keeper,  and  entered  at  the  custom- 
house in  D.'s  name.  A.  paid  D.  by  bills  at  three 
months.  On  the  same  day  A.  sold  part  of  the 
goods,  still  lying  at  D.'s  warehouse,  to  P.,  and 
gave  him  a  delivery  order  on  D.  for  specific 
goods.  D.,  on  receiving  it,  placed  it  on  the  file, 
and,  unknown  to  P.,  put  P.'s  name  as  purchaser 
opposite  the  entry  of  the  specified  goods  in  Iho 
sale-book  in  which  he  had  originally  entered  A.'s 
name  as  purchaser.  P.  afterwards,  on  several 
occasions,  gave  to  D.  delivery  orders  for  portions 
of  the  goods.  D.  thereupon  signed  a  delivery 
order  to  his  warehouse-keeper,  and  those  portions 
were  delivered  to  P.,  he  paying  the  duty.  With- 
out a  delivery  order  by  D.,  and  payment  of 
duties,  goods  would  not  be  delivered  from  the 
warehouse.  A.  afterwards  and  before  the  bills 
given  by  him  were  due  became  insolvent,  and 
the  bills  were  dishonoured.  D.  refused  to  de- 
liver the  remainder  of  the  goods  to  P.,  alleging 
that  he  was  entitled  to  detain  them  till  A.'s  debt 
to  him  was  paid : — Held,  that  he  had  no  such, 
right ;  that  by  accepting  the  delivery  order  given, 
by  A.  to  P.  without  giving  notice  to  P.  of  any 
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contingent  claim  upon  the  goods  in  respect  of 
A.,  D.  must  be  held  to  have  recognized  P.  as 
entitled  to  the  absolute  right  in  the  property  and 
the  possession  of  the  goods,  and  could  not,  as 
against  P.,  set  up  anj  subsequent  claim  in  re- 
spect of  A.  Pearson  v.  Dawson^  El.,  Bl.  &  El. 
i48  ;  27  L.  J.,  Q.  B.  248  ;  4  Jnr.,  N.  S.  1015. 

▼endor  Paying  Warehouse  Bent.] — By  the 
osage  of  Liverpool,  the  vendor  of  goods  was  to 
pay  warehouse  rent  for  two  months  after  the  sale, 
if  the  goods  remained  there  so  long : — Held, 
however,  that  where  the  vendor  of  such  goods 
had,  within  the  two  months,  g^ven  the  usual 
order  for  delivery  to  the  purchaser,  the  property 
in  the  goods  from  that  time  vested  in  the  latter, 
and  that  he  became  responsible  for  all  accidents 
which  might  happen  to  them,  and  that  the  cir- 
cnmstance  of  the  goods  having  within  that  time 
been  distrained  for  warehouse  rent  was  an  acci- 
dent which  must  fall  on  the  vendee,  and  such 
rent  having  been  paid  by  the  vendee's  agent  in 
order  to  redeem  the  goods : — Held,  that  the  latter 
oould  not  recover  the  same  from  the  vendor  as 
money  paid  to  his  use.  Greaves  v.  HepkCj  2  B.  & 
A.  131. 

Ai  to  Effeet  undor  Statnto  of  Frandi.]— <SSff6' 
ante,  col.  810. 

b.  To  Wharfingers. 

BffMt  ol] — The  lodging  a  delivery  order  with 
A  wharfinger  is  sufficient  to  transfer  the  property 
in  goods  lying  at  a  wharf,  without  any  re-weigh- 
ing or  re-housing.  Tucker  v.  Ruston,  2  C.  &  P. 
86. 

An  order  sent  by  the  vendor  to  the  wharfinger 
to  deliver  the  goods  to  the  vendee  is  sufficient  to 
pass  the  property  to  the  vendee,  provided  nothing 
remains  to  be  done  but  to  make  the  delivery ; 
but  if  anything  remains  to  be  done,  for  example, 
weighing,  &c.,  the  property  does  not  pass,  and 
the  right  of  stoppage  in  transitu  is  not  defeated 
till  Uwt  is  done.  Withers  v.  Lys,  Holt,  18  ;  4 
Gamp.  237. 

Aoknowledgment  oil — A  warehouseman,  who 
on  receiving  an  order  from  the  seller  of  malt  to 
hold  it  on  account  of  the  purchaser,  gives  a 
written  acknowledgment  that  he  so  holds  it, 
cannot  set  up  as  a  defence  for  not  delivering  to 
the  purchaser,  that,  by  the  usage  of  trade,  the 
property  in  malt  sold  is  not  transferred  till  it  is 
re-measured,  and  that  before  the  malt  in  question 
was  re-measured  the  seller  became  bankrupt. 
Stonard  v.  Jhmkin,  2  Camp.  344. 

Transfsr  In  Sooks.] — ^Where  the  purchaser  of 
goods  has  lodged  an  order  to  deliver  them  with 
the  wharfinger  in  whose  warehouse  they  lie,  and 
the  latter  has  transferred  them  in  his  books  into 
the  name  of  the  purchaser,  the  vendor's  right  to 
stop  them  in  transitu  is  gone,  and  the  wharfinger 
is  bound  to  hold  them  as  the  agent  of  the  pur- 
chaser. Hamm^fnd  v.  Anderson,  1  N.  R.  69  ;  2 
Camp.  243. 

And  the  same  effect  is  produced  by  the  de- 
livery note  being  lodged  with  the  wharfinger 
without  a  trsmsfer  in  his  books.  Lucas  v.  Dor- 
rien,  7  Taunt.  278  ;  1  Moore,  29. 

Stoppage  in  traniltu.]— A.,  of  London,  being 


in  danger  of  insolvency,  went  to  Glasgow,  and 
obtained  goods  from  B.,  for  which  he  paid  by  a 
bill  on  a  house  in  London,  which  he  knew  to  be 
insolvent ;  the  goods  were  shipped  at  Leith  (the 
invoice  and  receipt  from  the  shipowners  being 
made  out  to  A.),  and  were  delivered  to  C,  a 
wharfinger  in  London,  who  afterwards  received 
notice  to  hold  them  for  6. ;  A.  became  bank- 
rupt ;  in  an  action  of  trover  by  A.  against  C.  for 
the  beneUt  of  the  assignees : — Held,  first,  that 
the  receipt,  being  made  out  to  A.,  operated  as  a 
delivery  to  him,  and  therefore  that  B.'s  right  of 
stoppage  in  transitu  was  gone  ;  and  secondly, 
that  there  was  not  such  conclusive  evidence  of 
fraud  on  the  part  of  A.  as  to  avoid  the  contract. 
A-oble  V.  Adams,  2  Marsh.  366  ;  7  Taunt.  59 ; 
Holt,  248. 

Where  a  consignee,  on  the  arrival  of  goods  at 
a  wharfinger's,  said  he  would  not  have  them,  and 
directed  an  attorney  to  do  what  was  necessary 
to  stop  them,  and  the  attorney,  on  the  3rd 
November,  gave  the  wharfinger  an  order  not  to 
deliver  them  to  the  consignee,  which  order  the 
consignee  wrote  to  confirm  on  the  6th;  upon 
the  goods  being  claimed  on  the  7th  by  an  execu- 
tion creditor  of  the  consignee  : — Held,  that  such 
acts  amounted  to  a  rescinding  of  the  contract  of 
sale,  and  that  the  transitus  was  not  ended  by 
the  arrival  of  the  goods  at  the  wharf  and  the 
order  given  by  the  consignee,  and  that  therefore 
the  consignor  had  a  right  to  stop  them  in  tran- 
situ. Bartram  v.  Farebrother,  4  Bing.  579 ;  1 
M.  k  P.  515. 

The  vendor  of  goods  having  ascertained  whilst 
they  were  in  the  hands  of  a  wharfinger,  that  the 
purchaser  to  whom  they  had  been  originally 
consigned  had  stopped  payment,  indorsed  the 
bill  of  lading  to  the  plaintiff,  and  directed  him 
to  take  possession  of  the  goods,  and  he  accord- 
ingly demanded  them  from  the  wharfinger: — 
Held,  that  the  plaintiff  had  a  sufficient  special 
property  in  the  goods  to  enable  him  to  maintain 
trover,  on  the  ground  that  the  right  of  stoppage 
in  transitu  by  the  vendor  was  not  at  an  end 
when  the  plaintiff  made  the  demand.  Morison 
V.  Chay,  9  Moore,  484. 

Where  A.  on  the  26th  September  sold  to  B. 
by  contract  100  casks  of  tallow,  then  lying  at  a 
wharf,  at  so  much  per  cwt.,  and  on  the  same  day 
gave  him  a  written  order  to  the  wharfingers  "  to 
weigh,  deliver,  transfer,  and  re-house"  the  same : 
and,  on  the  next  day,  B.,  who  had  previously 
entered  into  a  contract  with  C.  &  Co.  for  the  sale 
of  300  casks  of  tallow,  in  part  fulfilment  of  that 
contract,  obtained  from  the  wharfingers,  and 
sent  to  C.  &  Co.  the  following  acknowleidgment : 
"  Messrs.  C.  &  Co.,  we  have  this  day  transferred 
to  your  account  (by  virtue  of  an  order  from  B.) 
100  casks  of  tallow,  &c.,  with  charges  from  the 
10th  October  : "  and  upon  the  receipt  of  this,  C. 
k  Co.  paid  B.  the  full  amount  of  the  tallow ; 
and  shortly  afterwards  the  wharfingers  delivered 
twenty-one  of  the  casks  to  the  order  of  C.  &  Co. ; 
and  on  the  11th  October,  B.  stopped  payment, 
and,  on  the  14th,  A.,  the  original  vendor,  sent 
notice  to  the  wharfingers  not  to  deliver  the  re- 
mainder of  the  tallow  to  B.  or  his  order,  al- 
though the  tallow  had  not  been  weighed : — ^Held, 
in  trover  by  C.  &  Co.,  against  the  wharfingers, 
that  after  their  acknowledgment  that  they  had 
transferred  the  tallow  to  their  account,  they 
held  it  as  the  agents  of  C.  &  Co. ;  and  therefore 
were  estopped,  and  oould  not  set  up  as  a  defence, 
a  right  in  A.  to  stop  it  in  transitu.    Hawvs  v. 
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Watson,  4  D.  &  B.  22 ;   2  B.  &  C.  540  ;   B.  & 
M.  6,     S,  P.f  Hammond  v.  Anderson,  sfq?ra, 

Cuatom — About  the  Quantity.] — Under  a  con- 
tract to  sell  and  deliver  goods  in  a  warehonse  in 
Liverpool,  the  giving  a  delivery  order  of  about 
the  quantity  is  a  sufficient  delivery,  evidence  of 
a  known  usage  of  warehouse-keepers  not  accept- 
ing delivery  orders  in  any  other  form  .being  ad- 
missible. Afoore  v.  QimjibeU,  10  Ex.  323  ;  23 
L.  J.,  Ex.  310. 

Bill  of  Lading  in  leveral  Parti — Delivery 
Order  to  Tliird  Party.] — Goods  shipped  to  C,  as 
owner,  were  before  arrival  pledged  by  him  to 
the  plaintiffs  as  security  for  an  advance.  The 
bill  of  lading  was,  as  is  customaiy,  in  three  sets, 
"  the  one  being  accomplished  the  rest  to  stand 
void,"  and  made  the  goods  deliverable  to  "  C.  or 
assigns,"  freight  payable  in  London.  C.  in- 
dorsed one  oopy  of  the  bill  of  lading  marked 
**  first,**  to  the  plaintiffs,  and  also  gave  them  a 
letter  of  charge,  making  the  bill  of  lading  a  col- 
lateral security  for  the  advance,  and  empower- 
ing them  to  sell  the  goods  represented  by  the 
bill  of  lading  should  default  be  made  in  the 
repayment  of  the  advance.  The  vessel  went,  on 
arrival,  into  the  dock  of  the  defendants.  C. 
duly  entered  the  goods  at  the  custom-house,  and 
they  were  afterwards,  at  the  request  of  C, 
landed  and  deposited  with  the  defendants,  the 
freight  being  unpaid.  The  manifest,  a  copy  of 
which  the  captain  lodged  with  the  defendants, 
authorized  the  defendants  to  deliver  the  goods 
to  the  holders  of  the  bill  of  lading.  On  the  fol- 
lowing day,  the  captain  lodged  with  the  defen- 
dants a  stop  order  for  freight,  pursuant  to  the 
Merchant  Shipping  Act,  1862.  C.  then  produced 
and  gave  to  the  defendants,  unindorsed,  the 
second  part  of  the  bill  of  lading ;  the  defendants 
then  entered  C.  as  the  proprietor  of  the  goods. 
C.  paid  the  freight,  the  stop  was  taken  off,  and 
the  defendants  delivered  the  goods  to  W.,  on  the 
production  by  him  of  a  delivery  order  from  C. 
C.  shortly  after  went  into  liquidation,  when  the 
plaintiffs,  producing  the  indorsed  bill  of  lading, 
m  vain  demanded  the  goods  of  the  defendants. 
In  an  action  for  conversion : — Held,  that  the 
Dock  CJompany  had  not  been  guilty  of  a  con- 
version, and  that  the  bank  could  not  maintain 
any  action  against  them.  Glyjiy  Mills  <J'  Co.  v. 
£ast  and  West  India  Dock  Company,  7  App.  Cas. 
592  ;  62  L.  J.,  A.  B.  146  ;  47  L.  T.  309  ;  31 
W.  B.  201 ;  4  Asp.  M.  C.  580— H.  L.  (E.). 


6.  Dock  Wabrants. 

Kature  of  Instrument.]— Thedefendant  bought 
a  quantity  of  iron  of  the  plaintiff.  The  iron  was 
in  the  possession  of  H.  &  Co.,  who  had  signed  a 
warrant  undertaking  to  deliver  the  same  to 
the  plaintiff*s  order  on  the  pi'esentation  of  such 
warrant,  duly  indorsed  by  the  plaintiff.  At 
the  time  of  the  sale  the  plaintiff  indorsed 
the  warrant  to  the  defendant : — Held,  that 
presentation  had  in  this  case  the  meaning  of 
"delivery  over,"  and  that  therefore,  before  the 
iron  was  delivered,  the  defendant  was  to  deliver 
over  to  H.  &  Co.  the  warrant  indorsed  by  the 

Elaintiff.  •  Bartlett  v.  Holmes,  13  C.  B.  630  ;  22 
.J.,  C.  P.  182;  17Jur.  868. 
Held,  also,  in  an  action  for  the  price  of  the 
ii'on,  that  a  refusal  by  H.  &  Co.,  after  an  action 


brought,  to  deliver  the  iron  at  all,  could  not  be 
given  in  evidence  in  reduction  of  damages.  Ih. 
The  warrants  of  the  West  India  Dock  Company 
are  equally  negotiable  as  bills  of  lading,  and 
when  indorsed  for  a  bon4  fide  consideration  are 
deem^  equivalent  to  a  delivery  of  the  goods  in 
the  company's  warehouse.  Ztoinger  v.  Samuda^ 
1  Moore,  12  ;  7  Taunt.  265  ;  Holt,  395. 

Delivery  obtained  by  Praud.] — S.  was  the 
&gent  of  L.,  a  wine  merchant  in  Spain,  and  was 
induced  by  the  fraudulent  representations  of 
three  persons  acting  in  collusion  to  enter  into 
separate  contracts  with  them  for  the  sale  of  wine. 
S.  transmitted  the  orders  for  the  wine  to  L.,  who 
shipped  the  wines,  and  sent  the  bills  of  lading  to 
8. ;  the  bills  of  lading  were  handed  by  S.  to  the 
three  persons  respectively  on  account  of  the  con- 
tracts entered  into  with  them.  The  wine  so 
obtained  was  deposited  with  a  dock  company, 
who  issued  warrants  for  the  same ;  some  of  the 
wine  therein  mentioned  was  made  deliverable  to 
the  order  of  one  of  the  three  persons,  and  the 
rest  to  the  order  of  another  of  them.  The  war- 
rants were  then  pledg^  with  the  plaintiff  to 
secure  advances.  L.  afterwards  served  notice 
upon  the  dock  company  not  to  part  with  the 
wine ;  thereupon  the  company  refused  to  give 
up  the  wine  when  it  was  demanded  of  them  by 
the  plaintiffs,  who  commenced  actions  claiming 
damages  in  addition  to  the  value  of  the  wines : — 
Held,  that  as  the  wine  had  been  obtained  by 
fraud  from  S.,  the  agent  of  L.,  with  a  pow^er  to 
sell,  the  property  in  it  passed  to  the  three 
persons  who  before  the  fraudulent  contract  was 
annulled  could  confer  a  title  upon  the  plaintiffs, 
and  that  L.  must  be  barred  upon  the  plaintiffs 
undertddng  to  account  to  him  for  the  value  of 
the  wine  after  deducting  his  advances.  Atten- 
borough  V.  London  and  St,  Katharine^s  Dock 
Company,  3  C.  P.  D.  460  ;  47  L.  J.,  C.  P.  673  ;  38 
L.  T.  404 ;  26  W.  B.  583— C.  A.     Beversing  3 

C.  P.  D.  373 ;  38  L.  T.  404. 

Transfer  oil — Goods  being  entered  in  the 
books  of  the  W  est  India  Dock  Company  in  the 
name  of  A.,  he  received  a  check  for  them,  which, 
having  sold  the  goods  to  B.,  he  indorsed  and  de- 
livered to  him.  B.  sold  the  goods,  and  delivered 
the  check  to  C.  on  credit.  On  C.'s  insolvency  A. 
could  not  take  possession  of  the  goods,  although 
they  continued  to  stand  in  his  name,  and  the 
check  had  not  been  lodged  with  the  dock  com- 
pany.   Spear  v.  Travers,  4  Camp.  251. 

A.,  having  entered  goods  in  the  books  of  the 
West  India  Dock  Company,  received  two  dock 
warrants  or  delivery  orders  in  blank  for  them, 
which  he  delivered  to  B.  on  a  sale  of  the  goods  to 
him,  and  B.  having  sold  the  goods  to  C,  delivered 
the  dock  warrants  to  that  person,  and  C.  employed 

D.  as  his  broker  to  effect  a  sale  of  the  gooos,  and 
delivered  over  the  dock  warrants,  one  of  which 
was  signed  by  C,  but  the  blank  intended  for  the 
name  of  the  purchaser  remained,  and  D.,  after 
having  effected  a  sale  on  credit,  delivered  the 
dock  warrants  to  the  purchaser,  one  of  which 
(viz.,  the  one  in  which  the  blank  for  the  name  of 
the  purchaser  remained)  the  purchaser  deposited 
with  E.  as  a  security  for  money  advanced  on  the 
faith  of  that  wan-ant: — Held,  that  0.  had  no 
right  to  put  a  stop  upon  the  goods  in  the  event  of 
the  purchaser  not  paying  for  them,  since  the 
transfer  of  the  warrant  by  D.,  his  broker, 
operated  as  a  constructive  delivery  of  the  goods. 
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so  as  to  defeat  G/s  right  of  stoppage  in  transitu. 
JCrifter  v.  Suse,  Gow,  58. 

7.  AscEBTAiNiNO  Quantity  ob  Quality. 

Whero  a  Veeestarj  Preliminary.] — By  a  bar- 
gain and  sale  of  twenty  tons  of  oil  oat  of  a  mer- 
chant's stock,  consisting  of  several  large  quanti- 
ties of  oil,  in  divers  cisterns,  in  divers  places,  no 
property  passes ;  there  must  be  a  separation  of  the 
part  sold  from  the  rest  of  the  stock.  White  v. 
WUks,  5  Taunt  176  ;  1  Marsh.  2. 

The  defendant  contracted  to  sell  to  K.  fifty 
hogsheads  of  sugar,  called  double  loaves,  at  100«. 
per  cwtw,  to  be  delivered  free  on  board  a  British 
ship ;  K.  sold  to  the  plaintiff  by  the  same  descrip- 
tion, and  the  defendant  assented  to  the  re-sale ; 
the  sugar  not  having  been  delivered  or  weighed : 
— Held,  that  the  plaintifi!  could  not  recover  for 
it  in  trover  against  the  defendant,  the  first 
vendor.  Aiuten  v.  Craven,  4  Taunt.  644  ;  1 
Mardi.  4,  n. 

A.,  having  a  quantity  of  hemp  in  the  hands  of 
B.,  sold  part  of  it  to  C.  at  a  certain  price,  payable 
by  C.*s  acceptance  at  a  stated  time,  fourteen 
days  allowed  for  delivery,  and  gave  to  C.  an  order 
npon  B.  to  weigh  and  deliver  the  hemp  so  sold 
to  C,  or  bearer ;  before  the  fourteen  days  ex- 
pired, A  gave  B.  notice  not  to  deliver  the  hemp 
to  C,  the  hemp  not  having  been  weighed  on, 
and  no  bill  of  exchange  having  been  given  in 
payment  for  it : — Hel^  that  the  sale  of  it  to  G. 
was  incomplete,  and  that  B.  was  liable  for  it  in 
an  action  of  trover  by  A.  Shepley  v.  Davis,  1 
Marsh.  252  ;  5  Taunt  617. 

Where  the  plaintiff  sold  ten  out  of  eighteen 
tons  of  flax,  then  lying  in  mats  at  a  wharf,  at  so 
much  per  ton,  to  h%  paid  for  by  the  vendee's  ac- 
ceptance at  three  months,  and  gave  the  vendee 
an  order  on  the  wharfingers,  to  deliver  ten  tons 
to  vendee  or  order,  which  they  entered  in  their 
books ;  but  the  quantity  to  be  delivered  was  to 
be  ascertained  by  the  wharfingers  weighing  it, 
the  mats  being  of  unequal  quantities,  so  that  a 
fraction  of  a  mat  might  be  required,  and  an 
allowance  for  tare  and  draft  was  to  be  made  by 
the  weight : — Held,  that  the  sale  was  not  com- 
plete to  pass  the  property,  those  acts  not  having 
been  done  by  the  wharfingers,  nor  any  delivery 
made,  and  that  the  plaintiff,  upon  the  insolvency 
of  the  vendee,  might  countermand  the  delivery. 
Bu4k  V.  Bavu,  2  M.  &;  S.  397  ;  1  Marsh.  258,  n. ; 
5  Taunt  622,  n. 

On  a  contract  for  the  sale  of  goods  lying  in  a 
-warehouse,  the  handing  of  a  delivery  order  to 
the  vendee,  and  transfer  of  goods  to  Mm  in  the 
'warehouseman's  book,  will  not  vest  the  property 
in  him,  if  something  remains  to  be  done  for  the 
purpose  of  ascertaining  the  identity  or  quantity 
of  the  goods ;  as  the  weighing  of  an  article 
forming  part  of  a  bulk,  and  sold  by  weight 
Sandwiek  v.  Sothem,  9  A.  &  £.  895  ;  1  P.  &  D. 
648. 

But  if  the  identity  and  quantity  are  ascer- 
t^ned,  as  where  the  oats  in  a  particular  bin, 
which  contains  nothing  else,  are  sold,  and  a  bill 
accepted  at  the  same  time  for  the  price,  the  pro- 
perty vests,  and  the  vendor  cannot  afterwards 
stop  in  transitu ;  although  the  delivery  order  de- 
scribes the  goods  by  the  weight  as  well  as  the  bin 
<<'  1028  bushels  of  oats  in  bin  40  "),  and  directs 
the  warehouseman  to  weigh  them  over.    lb. 


Cuitom  to  Measure.] — Where  a  sale  note 


for  the  purchase  of  fifty  tons  of  Greenland  oil 
was  delivered  by  the  sellers*  broker  to  the  pur- 
chasers, to  be  paid  for  by  their  acceptance  pay- 
able at  a  future  day,  and  they  afterwards  re- 
ceived from  the  sellers  an  order  on  their  whar- 
fingers for  the  delivery  of  the  fifty  out  of  ninety 
tons  of  their  oil,  yet  as  the  custom  of  the  trade 
was  for  the  casks  to  be  searched  by  the  sellers* 
cooper,  and  for  a  broker  on  behidf  of  both  parties 
to  ascertain  the  foot-dirt  and  water  in  each  (for 
which  allowance  was  to  be  made),  and  then  the 
casks  were  to  be  filled  up  by  the  sellers'  cooper 
at  their  expense,  all  which  was  to  precede  the 
delivery  to  the  buyers : — Held,  that  the  sale  was 
not  complete  to  pass  the  property,  but  that  the 
sellers,  on  the  insolvency  and  subsequent  bank- 
ruptcy of  the  buyers  before  such  acts  done  and 
delivery  made,  might  countermand  it.  Wallace 
V.  Breeds,  13  East,  522  ;  1  Rose,  109. 

Sub-sale.] — ^A.,  having  forty  tons  of  oil  se- 
cured in  the  same  cistcm,  sold  ten  tons  to  B., 
and  received  the  price,  and  B.  sold  the  same  to 
C,  and  took  his  acceptance  for  the  price  at  four 
months,  and  gave  him  a  written  order  for  de- 
livery on  A.,  who  wrote  and  signed  his  accept- 
ance upon  the  order,  but  no  actual  delivery  was 
made  of  the  ten  tons,  which  continued  mixed 
with  the  rest  in  A.'8  cistern  : — Held,  that  this 
was  a  complete  sale  and  delivery  in  law  of  the 
ten  tons  by  B.  to  C,  nothing  remaining  to  be 
done  on  the  part  of  the  seller,  though,  as  be- 
tween him  and  A.,  it  remained  to  be  measured 
off,  and  therefore  that  the  seller  could  not,  upon 
the  bankruptcy  of  the  buyer  before  his  accept- 
ance became  due,  countermand  the  measuring 
off  and  delivery  in  fact  of  the  ten  tons  to  the 
buyer,  nor  were  the  goods  in  transitu  so  as  to 
enable  the  seller  to  stop  them.  Whitehouse  v, 
Frost,  12  East,  614. 

Aeoeptance  of  Smaller  Quantity.]  —  On  the 
14th  of  April  the  defendant  signed  tne  following 
bought  note  : — "  I  have  this  (Oiy  bought  you  the 
following  :  500  piculs  China  cotton,  at  17^.  per 
lb.,  June  or  July  delivery,  1864.  To  be  delivered 
in  merchantable  condition  to  the  buyer  ;  the 
damaged,  if  any,  to  be  rejected,  provided  that  it 
cannot  be  made  merchantable.*'  On  the  24th  of 
June,  the  plaintiff  bought  from  W.  420  piculs 
China  cotton  ex  Queensbury,  and  on  the  25tn  sent 
to  the  defendant  a  declaration  of  the  names  and 
marks  of  those  420  piculs,  and  also  80  ex  Prin- 
cess Boyal.  The  defendimt  sold  the  cotton  to  0. 
The  plaintiff  received  from  W.  notice  that  the 
420  piculs  would  be  weighed,  which  he  sent  to 
the  aefendant  The  420  piculs  were  afterwards 
weighed,  the  price  ascertained,  and  an  invoice 
made  out,  but  neither  the  defendant  nor  the 
plaintiff  attended  the  weighing.  The  plaintiff 
received  a  sampling  order  from  W.,  and  for- 
warded it  to  the  defendant : — Held,  that  there 
was  evidence  that  he  had  accept^  the  420 
piculs,  and  that  the  property  in  them  passed  to 
him,  so  that  the  plaintiff  was  entitled  to  recover 
the  price  in  an  action  of  goods  bargained  and 
sold.  Morgan  v.  Oath,  3  H.  &  C.  748  ;  34  L.  J., 
Ex.  165;  11  Jur.,  N.  S.  654;  11  L.  T.  96;  13 
W.  R.  756. 

Completed  in  Part] — Where  turpentine  in 
casks  was  sold  by  auction  at  so  much  per  cwt., 
and  the  casks  were  to  be  taken  at  a  certain 
marked  quantity,  except  the  two  last,  out  of 
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which  the  seller  was  to  fill  up  the  rest  hefore 
they  were  delivered  to  the  purchasers,  on  which 
account  the  two  last  casks  were  to  be  sold  at  un- 
certain quantities,  and  a  deposit  was  to  be  paid 
by  the  buyera  at  the  time  of  the  sale,  and  the 
remainder  within  thirty  days  of  the  goods  being 
delivered,  and  the  buyers  had  the  option  of 
keeping  the  goods  in  the  warehouse  at  the 
charge  of  the  sellers  for  those  thirty  days,  after 
which  they  were  to  pay  the  rent,  and  the  buyers 
having  employed  the  warehouseman  of  the  sel- 
lers as  their  agent,  he  filled  up  some  of  the  casks 
out  of  the  two  last,  bat  left  the  bungs  out  in 
order  to  enable  the  custom-house  officer  to  gauge 
them,  but,  before  he  could  fill  up  the  rest,  a  fire 
consumed  the  whole  in  the  warehouse,  within 
the  thirty  days : — Held,  that  the  property  passed 
to  the  buyers  in  all  the  casks  which  were  filled 
up,  because  nothing  further  remained  to  be  done 
to  them  by  the  seller,  for  it  was  the  business  of 
the  buyers  to  get  theta  gauged,  without  which 
they  could  not  have  been  removed,  and  the  act 
of  the  warehouseman  in  leaving  them  unbnnged 
after  filling  them  up,  which  was  for  the  purpose 
of  the  gauging,  must  be  taken  to  have  been 
done  as  agent  for  the  buyers,  whose  concern  the 
gauging  was  ;  but  the  property  in  the  casks  not 
fill^  up  remained  in  the  seller,  at  whose  risk 
they  continued.    Ruga  v.  Minett,  11  East,  210. 

Upon  a  contract  or  sale  whereby  the  vendee 
agreed  to  purchase  all  the  starch  of  the  vendor 
then  lying  at  the  warehouse  of  a  third  person,  at 
so  much  per  cwt.,  by  bill  at  two  months,  which 
starch  was  in  papers,  bift  the  exact  weight  not 
then  ascertained,  but  was  to  be  ascertained 
afterwards,  and  fourteen  days  were  to  be  al- 
lowed for  the  delivery,  and  the  vendor  gave  a 
note  to  the  vendee,  addressed  to  the  warehouse- 
keeper,  directing  him  to  weigh  and  deliver  to 
the  vendee  all  his  starch  : — Held,  that  under  this 
contract  the  absolute  property  in  the  goods  did 
not  vest  in  the  vendee  before  the  weighing, 
which  was  to  precede  the  delivery,  and  to  ascer- 
tain the  price ;  and  that  part  of  the  starch 
having  been  weighed  and  delivered  to  the  vendee 
by  his  direction,  the  vendor  might,  notwith- 
standing such  part  delivery,  upon  the  bank- 
ruptcy of  the  vendee,  retain  the  remainder, 
which  still  continued  unweighed  in  the  ware- 
house, in  the  name  and  at  the  expense  of  the 
vendor.  Hansom  v.  Meyer ,  6  Kast,  614 ;  2 
Smith,  670. 

Where  the  owner  of  a  stack  of  bark  entered 
into  a  contract  to  sell  it  at  a  certain  price  per 
ton,  and  the  purchaser  agreed  to  take  and  pay 
for  it  on  a  day  specified,  and  a  part  was  after- 
wards weighed  and  delivered  to  him  :— Held, 
that  the  property  in  the  residue  did  not  vest  in 
the  purchaser  until  it  had  been  weighed,  that 
being  necessary  in  order  to  ascertain  the  amount 
to  be  paid,  and  that,  even  if  it  had  vested,  the 
seller  could  not,  before  that  act  had  been  done, 
maintain  an  action  for  goods  sold  and  delivered. 
Simmons  v.  Swift,  5  B.  &  C.  857 ;  8  D.  &  B.  693. 

▼endor's  Duty  to  Count.] — Goods  sold  remain 
at  the  risk  of  the  seller,  while  anything  is  to  be 
done  to  them  by  him,  to  ascertain  the  amount  of 
the  price.  Therefore  where  289  bales  of  skins 
(stated  in  the  contract  to  contain  five  dozen  in 
each  bale)  were  sold  at  &7s,  6d.  a  dozen,  and  it 
was  the  duty  of  the  seller  to  count  over  the  skins 
to  see  how  many  each  bale  actually  contained  ; 
but  before  any  enumeration  took  place  the  whole 


was  consumed  by  fire : — Held,  that  an  action 
could  not  be  maintained  against  the  purchaser 
for  the  value  of  the  skins,  and  the  loss  fell  en- 
tirely upon  the  seller.  Zagury  v.  Fitrnell,  2 
Camp.  240. 

And  BeliTer.l — If  the  teimsof  a  con- 


tract of  sale  do  not  shew  an-  intention  of  imme- 
diately passing  the  property  until  something  ia 
done  by  the  s^er  before  delivery  of  possession, 
then  the  sale  cannot  be  deemed  perfected,  and 
the  property  does  not  pass  until  that  thing  is 
done.  And  although,  where  the  sale  was  of  a 
specific  chattel  for  a  fixed  price,  assuming  it  to> 
contain  a  certain  quantity,  and  the  price  wa» 
paid,  but,  according  to  the  terms  of  the  contract,, 
the  seller  was  to  retain  possession,  to  carry  the 
chattel  to  a  certain  place,  there  to  deliver  it  at  a 
certain  time,  and  that  if,  upon  measurement,  the 
quantity  should  turn  out  more  than  as  assumed^ 
the  surplus  was  to  be  paid  for  at  a  fixed  rate  by 
the  purchasers  on  delivery,  but  that,  should  it 
fall  short,  the  difference  was  to  be  refunded  by 
the  sellers  : — ^Held,  that,  until  measurement  and 
delivery,  the  sale  was  not  complete ;  and  that 
part  of  the  property  having  been  lost  by  a 
storm,  the  risk  remained  with  the  sellers. 
Logan  v.  Ze  Mesurier,  6  Moore,  P.  C.  C  116  ;  11 
Jur.  1091. 

After  the  day  stated  in  the  contract  of  sale  for 
the  delivery  of  goods,  and  before  delivery,  a 
storm  dispersed  the  goods  (timber),  and  the  pur- 
chasers took  possession  of  a  large  portion  of 
them  which  were  saved,  and  paid  salvage : — 
Held,  that  this  taking  possession  of  a  part  could 
not  be  considered  as  shewing,  by  the  parties* 
admission,  that  the  property  in  the  goods  had 
passed  to  the  purchasers  before  the  loss,  where 
the  terms  of  the  contract  shewed  that  it  did  not 
so  pass.    Ih, 

Whore  Prior  Pnblio  Measurement.] — A.  entered 
into  a  contract  for  the  sale  to  B.  of  "  a  raft  of 
timber  now  at  Carouge,  in  Canada,  containing 
white  and  red  pine,  the  quantity,  about  71,000 
feet,  to  be  delivered  at  India  Cove  Booms.  Price, 
for  the  whole,  7f rf.  per  foot.  Payment,  one-third 
cash,  one-third  sixty  and  ninety  days  after  date." 
Shortly  before  the  contract  was  signed,  the  raft 
had  been  measured  by  a  public  officer,  appointed 
under  a  Canadian  act,  and  the  number  of  pieces 
of  timber  and  the  contents  of  each  piece  were 
set  down  in  a  specification,  which  made  a  total 
of  71,446  feet,  and  this  specification  was  delivered 
by  A.  before  the  execution  of  the  contract  to  B., 
and  sent  by  him  to  the  place  where  the  raft  was 
to  be  delivered.  The  raft  was  towed  to  the 
Indian  Cove  Booms,  the  appointed  place  for 
delivery,  where  it  arrived  in  tne  afternoon,  and 
notice  of  its  arrival  given  to  the  servants  of  B., 
who  assisted  in  fastening  the  raft  outside  the 
Booms.  This  was  done  at  the  instance  of  B.'s 
servant,  as,  from  the  state  of  the  tide,  the  raft 
could  not  be  placed  inside  the  Booms.  During 
the  night  a  storm  arose,  by  which  the  raft  waft 
carried  away,  broken  to  pieces,  and  dispersed, 
and  a  great  portion  of  it  lost.  B.  employed  his 
servants  in  collecting  as  much  of  the  wood  as 
wsfl  saved,  and  that  was  put  into  B.'s  Booms : — 
Held,  that  as  A.  had  ascertained  the  price  of  the 
raft  by  the  measurement  previously  made,  the 
specification  of  which  was  in  B.'s  possession,  and 
as  the  contract  did  not  shew  that  any  future 
measurement  of  the  raft  was  necessary,  no  act 
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then  remained  to  be  done  by  A.,  or  by  B.,  and 
that  the  raft,  upon  delivery  at  the  Indian  Cove 
Booms,  had  wholly  passed  to  B.,  and  the  loss 
incurred  must  be  borne  by  him.  Gihmmr  v. 
Supple,  11  Moore,  P.  C.  C.  651. 


17.    WARRANTIES  AND  SALE   BY 
SAMPLE. 

1.  Wakrantibs. 
a.  TmpHed. 

i.  Oenerally, 

Ab  to  Titlo.] — The  purchaser  of  a  chattel  takes 
it,  as  a  general  rule,  subject  to  what  may  turn 
out  to  be  informalities  in  the  title.  Ou,ndy  v. 
LiiuUay,  3  App.  Cas.  459  ;  47  L.  J.,  Q.  B.  481 ; 
38  L.  T.  578  ;  26  W.  R.  406  ;  14  Cox,  C.  C.  98— 
H.  L. 

In  the  case  of  goods  sold  in  an  open  shop  or  a 
warehouse,  there  is  an  implied  warranty  on  the 
part  of  the  seller  that  he  is  the  owner  of  the 
goodc,  and  if  it  turns  out  otherwise,  as,  where 
the  goods  are  claimed  by  the  true  owner,  from 
whom  they  have  been  stolen,  the  buyer  may  ic- 
oover  back  the  price  as  money  paid  upon  a  con- 
sideration which  has  failed.  Eiekholz  or  Eioholtz 
▼.  JBanmUter,  17  C.  B.,  N.  S.  708  ;  34  L.  J.,  C.  P. 
106  ;  11  Jut.,  N.  S.  15  ;  12  L.  T.  76  ;  13  W.  R. 
96. 

The  doctrine  of  caveat  emptor  does  not  make 
it  incumbent  on  a  vendee  to  inquire  into  the 
vendor's  title  to  the  goods.  AUen  v.  Hopkins, 
13  M.  k  W.  94  ;  13  L.  J.,  Ex.  316. 


Speeifle  Chattel.]— There  is  no  implied 


warranty  of  title  on  the  sale  of  a  specified  as- 
certained  chattel ;  in  order  to  render  the  seller 
liable  for  a  bad  title  he  must  have  given  either 
an  express  warranty  or  an  equivalent  to  it  by 
declarations  or  conduct ;  or  have  practised  fraud, 
as  by  concealing  from  the  purchaser  that  he  had 
no  title.  Morl^  v.  AUenboraugh,  3  Ex.  500 ;  18 
L..  J.,  Ex.  148  ;  13  Jur.  282. 

Such  express  warranty  may  be  inferred  from 
usage  of  trade  proved  in  fact ;  or  from  the  na- 
ture of  a  trade  being  such  as  to  lead  to  the 
conclusion  that  the  person  carrying  it  on  must 
be  understood  to  engage  that  the  purohaser  shall 
enjoy  that  which  he  buys  as  against  all  persons ; 
as,  for  instance,  when  goods  are  bought  in  a 
8h<^  pro&ssedly  carried  on  for  the  sale  of  goods. 
Sb, 


SheriiTB  Auctioneer,  j  —  To   an   action 


founded  on  the  implied  promise,  that  the  vendor 
of  goods  did  not  know  his  title  to  them  was  bad, 
it  is  no  defence  that  the  vendor  was  a  sheriff's 
anctioneer,  and  desired  the  plaintiff  to  give  him 
a  written  notice  not  to  pay  over  the  proceeds, 
and  that  the  plaintiff  havmg  omitted  to  give  such 
notice,  the  defendant  paid  over.  Peto  v.  Blades, 
5  Taunt  657. 


Purehaae  at  SheriiFi  Sale.] — The  defen- 


dant having  bought  goods  at  a  wXe  under  an 
execution  by  the  sheriff,  for  18/.,  the  plaintiff,  who 
had  equal  knowledge  with  the  defendant  of  the 
sale  and  of  the  title  to  the  goods,  and  who  was 

E resent  at  the  sale,  bought  Sx>m  the  defendant 
is  purchase  for  23/.    l%e  goods  were  afterwards 


claimed  and  taken  under  a  superior  title,  and 
the  plaintiff  was  prevented  from  keeping  posses- 
sion : — Held,  that  there  was  no  implied  warranty 
of  title  by  the  defendant,  and  that  the  plain- 
tiff could  not  recover  his  money  as  paid  on  a 
consideration  that  had  failed.  Chapman  v. 
Speller,  14  Q.  B.  621 ;  19  L.  J.,  Q.  B.  239 ;  14 
Jur.  652. 

Sale  of  Fiztnrei.] — On  a  contract  for  the  trans- 
fer by  a  lessee  of  "  all  his  interest  in  a  house, 
with  the  fixtures,  as  held  by  him,"  for  an  entire 
sum,  an  action  for  falsely  warranting  the  fix- 
tures  to  be  the  lessee's,  is  maintainable,  on 
evidence  that  the  seller,  at  the  time  of  the  agree- 
ment, handed  the  purchaser  an  inventory  of  them, 
and  afterwards,  being  taxed  with  selling  them, 
said  he  "  thought  they  were  his."  Snell  v.  Bick* 
ley,2F,k  F.  56. 

A  boiler  set  in  brickwork,  and  capable,  if 
taken  to  pieces,  of  being  removed  without  injury 
to  the  premises,  had  been  seized  and  sold  under 
a  distress  for  a  poor-rate  due  from  the  occupier, 
and  bought  at  a  public  auction  by  the  defendant,, 
and  resold  by  him  to  the  plaintiffs  at  an  advanced 
price,  with  notice  of  the  cireumstances  under 
which  the  defendant  had  bought  it,  the  plain- 
tiffs to  remove  it  at  their  own  expense.    The 
mortgagees  of  the  premises  upon   which  the 
boiler  stood  having  prevented  the  plaintiffs  from 
carrying  it  away,  they  brought  an  action  against 
the  defendant,  relying  upon  an  alleged  implied 
warranty  tiiat  he  had  good  title  to  the  boiler, 
and  that  they  should  be  permitted  to  remove  it :. 
— Held,  that  there  was  no  evidence  of  a  warranty,. 
Bagueley  v.  Hawley,  2  L.  R.,  C.  P.  626  ;  36  L.  J., 
C.  P.  328  ;  17  L.  T.  116. 

Szistenee  of  Sabjeet-Matter  of  Sale.] — A  cargo- 
of  com  was  shipped  by  A.  at  Salouica  in  Feb- 
ruary, 1848,  for  delivery  in  London.  On  the- 
15  th  of  May.it  was  sold  by  a  factor,  who  made 
the  sale  on  a  del  credere  commission.  The  con- 
tract described  the  corn  as  of  average  quality 
when  shipped,  and  the  sale  was  made  at  21s,  per- 
quarter,  *'  free  on  board,  and  including  freight 
and  insurance  to  a  safe  port  in  the  United  King- 
dom, payment  at  two  months,  or  in  cash  less- 
discount,  upon  handing  shipping  documents.*' 
In  fact,  the  com  had,  in  a  short  time  before  the 
date  of  the  contract,  been  sold  at  Tunis,  in  con<>- 
sequence  of  getting  so  heated  in  the  early  part 
of  the  voyage  as  to  render  its  being  brought  to- 
England  impossible.  The  contract  in  England 
was  entered  into  in  ignorance  of  this  fact.  When 
the  English  purchaser  discovered  it,  he  repudiated 
the  contract,  and  in  an  action  for  the  price 
brought  against  the  factor  : — Held,  that  the  con- 
tract contemplated  that  there  was  an  existing 
something  to  he  sold  and  bought  and  capable  of 
transfer,  which  not  being  the  case  at  the  time  of 
the  sale  by  the  factor,  he  was  not  liable.  Cou» 
turier  v.  Uastie,  6  H.  L.  Cas.  673  ;  25  L.  J.,  Ex.. 
253  ;  2  Jur.,  N.  S.  1241. 

Sale  of  Speelile  Crop.] — When  from  the 

nature  of  a  contract  the  parties  must  from  the 
beginning  have  known  that  it  could  not  be  fulfilled 
unless  when  the  time  of  fulfilment  arrived  some 
particular  specified  subject-matter  continued  to- 
exist,  no  warranty  that  the  subject-matter  should 
so  continue  to  exist  is  to  be  implied  from  the  fact 
that  the  subject-matter  was  not  in  existence  at 


855 


SALE — Warranties  and  Sale  by  Sample. 


856 


the  time  of  making  the  contract.  The  contract 
in  such  a  case  is  therefore  subject  to  the  implied 
condition  that  the  parties  shall  be  excused  if, 
before  breach,  performance  becomes  impossible 
.by  the  perishing  of  the  subject-matter  without 
default  of  tiie  contractor.  Howell  v.  Coupland^ 
I  Q.  B.  D.  258  ;  46  L.  J.,  Q.  B.  147;  33  L.  T.  832  ; 
24  W.  R.  470— C.  A. 

And  see  Contbact  (^Impogsible  Contracts), 

That  Ooodfl  are  of  ▼ondor's  make,  if  he  bo  a 
MamLfocturer — Evidence  of  Ciutom.] — On  the 

sale  of  goods  by  a  manufacturer  of  such  goods, 
who  is  not  otherwise  a  dealer  in  them,  there  is, 
in  the  absence  of  any  usage  in  the  particular 
trade  or  as  regards  the  particular  goods  to  supply 
goods  of  other  makers,  an  implied  contract  that 
the  goods  shall  be  those  of  the  manufacturer's 
own  make.  The  plaintiffs,  who  were  manu- 
facturers but  -not  dealers  in  iron,  by  a  written 
contract,  on  the  margin  of  which  was  their  trade- 
mark (a  crown  with  their  initials),  contracted  to 
sell  to  the  defendants,  who  thereby  contracted 
to  buy  of  the  plaintiffs,  2,000  tons  of  ship-plates 
of  the  quality  known  as  **  crown,"  to  pass  Liloyd's 
survey,  to  be  delivered  monthly  at  the  defendants* 
shipyard.  The  contract  contained  a  strike  clause 
by  which  the  supply  of  the  iron  contracted  for 
might  be  suspended  during  the  continuance  of 
any  strike  of  workmen ;  but  it  had  no  express 
stipulation  that  the  plates  should  be  of  the 
plaintiffs*  manufacture.  Before  the  contract 
was  completed  the  plaintiffs  closed  their  works, 
and  proposed  to  complete  the  contract  by  delivery 
of  ship-plates  of  the  quality  mentioned  in  the 
contract  made  by  another  firm.  The  defendants 
having  refused  to  accept  these,  the  plaintiffs  sued 
them  for  breach  of  contract.  At  the  trial  the 
defendants  tendered  evidence  to  shew  that  in 
the  iron  trade  there  is  a  custom  that,  under  a 
contract  between  a  manu&cturer  of  iron  plates 
and  a  customer  for  the  supply  of  them,  the  seller 
must,  in  the  absence  of  stipulation  to  the  con- 
trary, supply  plates  of  his  own  make,  and  that 
-  the  purchaser  is  entitled  to  reject  other  plates  if 
tendered,  though  of  the  quality  contracted  for. 
The  judge  at  the  trial  rejected  this  evidence, 
and  gave  judgment  for  ttie  plaintiffs : — Held, 
that  such  evidence  was  improperly  rejected. 
Johimm  v.  Raylton,  7  Q.  B.  D.  438  ;  50  L.  J., 
Q.  B.  753  ;  45  L.  T.  374— C.  A. 

Held,  also,  by  Brett  and  Cotton,  L.  JJ.  (Bram- 
well,  L.  J.,  dissenting),  that  without  such  evi- 
dence the  defendants  were  entitled  to  succeed, 
AS  the  contract  implied  that  the  plates  to  be 
supplied  should  be  of  the  manufacture  of  the 
plaintiffs,  and  that,  therefore,  the  plaintiff 
could  not  require  the  defendants  to  accept  plates 
not  of  their  own  manufacture,  even  though  of 
the  quality  contracted  for  and  as  good  as  those 
made  by  the  plaintiffs  themselves,    lb, 

SeadinesB  for  Delivery.] — ^Where  there  is  a 
contract  for  a  sale  of  goods,  althoagh  described 
as  lying  in  the  possession  of  wharfingers  or  carriers, 
subject  to  their  lien  for  charges,  yet  there  is  an 
implied  undertaking  on  the  part  of  the  seller 
that  they  shall  be  delivered  to  the  purchaser,  on 
his  application,  within  a  reasonable  time,  and 
readiness  to  pay  the  charges  thereon  ;  and  if  the 
delivery  is  refused,  the  seller  will  be  liable  for 
damages  to  the  purchaser.  Buddie  v.  GreeUy  27 
li.  J.,  £x.  33. 


Merchantable.] — In  every  contract  to  furnish 
manufactured  goods,  however  low  the  price,  it  is 
an  implied  term  that  the  goods  shall  be  mer- 
chantable. Zaing  y.  Fidgeonf  6  Taunt.  108 ;  4 
Gamp.  169. 

On  14th  of  April  the  defendant  signed  the 
following  bought  note  : — "  I  have  this  day  bought 
from  you  the  following :  500  piculs  China  cotton, 
at  \ld,  per  lb.,  June  or  July  delivery,  1864. 
Guaranteed  fair  marks  to  be  given  when  the 
cotton  is  ready  for  delivery.  In  case  of  dispute 
arising  out  of  this  contract,  the  matter  to  be 
referred  to  two  respectable  brokers  for  settle- 
ment, who  shall  decide  as  to  quality,  and  the 
allowance,  if  any,  to  be  made,  The  cotton  to  be 
taken  from  the  warehouse  with  customary 
allowances  of  tare  and  draft,  and  the  invoice  to 
be  dated  from  the  date  of  the  notice  being  given 
that  the  cotton  is  ready  for  delivery.  To  be 
delivered  in  merchantable  condition  to  the  buyer ; 
the  damaged,  if  any,  to  be  rejected,  provided 
that  it  cannot  be  made  merchantable.  Payment 
within  .ten  days  from  date  of  invoice,  or  before 
delivery  if  required,  equal  to  cash  in  ten  days 
and  three  months."  On  the  24th  of  Jane,  the 
plaintiff  bought  from  W.  420  piculs  China  cotton 
ex  Queensbury,  and  on  the  25th  sent  to  the  de- 
fendant a  declaration  of  the  names  and  marks  of 
those  420  piculs,  and  also  of  eighty  ex  Princes 
Royal.  The  defendant  sold  the  cotton  to  C. 
The  plaintiff  received  from  W.  notice  that  the 
420  piculs  would  be  weighed,  which  he  sent  to 
the  defendant.  The  420  piculs  were  afterwards 
weighed,  the  price  ascertained,  and  an  invoice 
made  out,  but  neither  the  defendant  nor  the 
plaintiff  attended  the  weighing.  The  plaintiff 
received  a  sampling  order  from  W.,  and  forwarded 
it  to  the  defendant.  C.  objected  that  the  cotton 
was  not  merehantable,  and  required  an  arbitra- 
tion, which  resulted  in  the  aJlowance  of  one- 
eighth  of  a  penny  per  lb.,  and  the  invoice  was 
altered  accordingly,  and  returned  to  the  defen- 
dant On  the  27  th  of  July,  W.  not  having  been 
paid,  put  a  stop-order  on  the  cotton.  The  plain- 
tiff was  never  in  a  position  to  deliver  the 
eighty  piculs  : — Held,  that  according  to  the  true 
construction  of  the  contract,  the  defendant  was 
not  bound  to  accept  the  cotton  unless  it  was  in 
a  merchantable  condition  at  the  time  the  plaintiff 
was  ready  to  deliver  it,  notwithstanding  it  mi^t 
be  made  merchantable.  Morgan  v.  6ath^  3  H. 
&  C.  748  ;  34  L.  J.,  Ex.  165  j  11  Jur.,  N.  S.  654  ; 
11  L.  T.  96  ;  13  W.  R.  756. 

And  see  cases  in/ray  sub  tit.  Fitness  fob 

PUBPOSB. 

On  Exchange  cf  Goods.] — There  is  no  implied 
warranty  upon  an  exchange  of  goods.  La  Neu- 
ville  V.  Nowrse^  3  Camp.  351. 

If  money  and  a  horse  are  given  in  exchange 
for  another  horse  warranted  sound,  which  was 
unsound  at  the  time,  an  action  for  money  had 
and  received  is  not  a  proper  action  to  try  the 
warranty ;  nor  will  trover  lie  for  the  horse  given 
in  exchange,  because  the  property  is  altered. 
Poicer  V.  Wells,  Cowp.  818  ;  1  Dougl.  24,  n. 
And  see  Cooke  v.  Munstone,  1  N.  R.  151. 

The  plaintiff  exchanged  a  watch  with  the  de- 
fendant for  a  pair  of  candlesticks,  which  the 
latter  warranted  to  be  silver : — Held,  that  the 
plaintiff  could  not  maintain  trover  for  the  watch, 
on  proof  that  the  candlesticks  were  of  base  metal. 
Emanuel  v.  Dane,  3  Camp.  299. 
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ii.  Fitness  for  Purjwse. 


Conditioii  or  Warranty.] — A  representation  is 
a  statement,  or  an  assertion,  made  by  one  party 
to  the  other,  before  or  at  the  time  of  a  contract, 
of  some  matter  or  circumstance  relating  to  it. 
Behn  V.  Burnetts,  3  B.  &  S.  751  ;  32  L.  J., 
Q.  B.  204  ;  9  Jur.,  N.  S.  620 ;  8  L.  T.  207— 
Ex.Ch. 

Although  a  representation  is  sometimes  con- 
tained in  the  written  instrument,  it  is  not  an  in- 
tegral part  of  the  contract ;  and,  consequently, 
the  contract  is  not  broken  though  the  represen- 
tation proves  to  be  untrue  ;  nor  (with  the  excep- 
tion of  the  case  of  policies  of  insurance,  at  all 
events  marine  policies,  which  stand  on  a  peculiar 
anomalous  footing)  is  such  untruth  any  cause  of 
action,  nor  has  it  any  efficacy  whatever,  unless 
the  representation  was  made  fraudulently,  either 
by  reason  of  its  being  made  with  a  knowledge  of 
its  untruth,  or  by  reason  of  its  being  made  dis- 
honestly, with  a  reckless  ignorance  whether  it 
was  true  or  untrue.    Ih, 

With  respect  to  statements  in  a  contract  de- 
scriptive of  the  subject-matter  of  it,  or  of  some 
material  incident  thereof,  the  true  doctrine  is 
that,  generally  speaking,  if  the  descriptive  state- 
ment was  intended  to  be  a  substantive  part  of 
the  contract,  it  is  to  be  regarded  as  a  warranty, 
that  is  to  say,  a  condition  on  the  failure  or  non- 
performance of  which  the  other  party  may,  if  he 
is  so  minded,  repudiate  the  contract  in  toto,  and 
so  be  relieved  from  performing  his  part  of  it, 
provided  it  has  not  been  partially  executed  in 
nis  favour.  If,  indeed,  he  has  received  the  whole 
or  any  substantial  part  of  the  consideration  for 
the  promise  on  his  part,  the  warranty  loses  the 
character  of  a  condition,  or,  to  speak  perhaps 
more  properly,  ceases  to  be  available  as  a  condi- 
tion, and  becomes  a  warranty  in  the  narrower 
sense  of  the  word  ;  viz.,  a  stipulation  by  way  of 
agreement,  for  the  breach  of  which  a  compensa- 
tion must  be  sought  in  damages.    Ih, 

In  April  and  July,  1843,  B.  purchased  of  A.  a 
material  called  oropholithe,  of  which  A.  was  the 
patentee.  The  portion  purchased  in  April  was 
described  in  the  invoice  as  roofing,  and  was  put 
on  a  building  belonging  to  B.  by  A.*s  workmen. 
That  suppli^  in  July  was  described  as  material, 
and  was  put  on  by  B.'s  workmen.  There  had 
been  a  previous  purchase  in  October,  1842,  which 
had  been  described  as  flooring,  and  was  so  ap- 
plied, and  as  to  which  money  was  paid  into 
court.  In  an  action  upon  a  bill  of  exchange 
given  by  B.  in  payment  of  the  goods,  B.  pleaded 
that  he  accepted  the*  bill  in  consideration  of 
goods  called  oropholithe,  which  A.  had  warranted 
fit  for  the  roofing  of  baUdings,  but  which  proved 
to  be  useless.  At  the  trial  B.  proved  that,  in 
September,  1842,  his  agent  had  a  conversation 
with  A.*s  agent  about  roofing  premises  he  was 
building  with  the  patent  article  ;  on  which  occa- 
sion the  latter  gave  the  former  a  prospectus, 
which  described  it  as  fit  for  external  roofing. 
The  judge  ruled  that  there  was  no  evidence  to 
be  1^  to  the  jury  in  support  of  the  plea  : — 
Held,  that  the  direction  was  right,  inasmuch  as 
there  was  no  evidence  to  shew  tnat  the  contract 
for  the  goods  subsequently  supplied  was  made 
with  reference  to  the  treaty  for  roofing,  which 
took  place  in  September,  1842 ;  or,  at  all  events, 
nothing  to  shew  that  the  material  sold  in  July, 
1843,  was  sold  for  roofing,  rather  than  flooring  ; 
and  that  the  plea,  failing  as  to  part,  failed  alto- 


'  gethcr.  Camac  v.  Warriner,  1  C.  B.  356  ;  9  Jur. 
162. 

Upon  a  treaty  for  the  sale  of  hops  (by  sample), 
the  proposed  buyer  asked  the  seller  if  any  sulphur 
had  been  used  in  the  growth  or  treatment  of 
them,  adding  that  he  would  not  ask  the  price  if 
sulphur  had  been  used.  The  seller  thereupon 
asserted  that  no  sulphur  had  been  used.  After 
the  hops  had  been  inspected,  weighed,  and  de- 
livered, the  buyer  discovered  that  sulphur  had 
been  used  in  the  cultivation  of  a  portion  of  the 
hops,  five  acres  out  of  300.  The  whole  growth, 
however,  was  so  mixed  up  together  that  it  was 
impossible  to  separate  the  sulphured  from  the 
unsulphured  hops.  The  jury  having  found  that 
the  representation  had  been  made,  and  was  false 
(but  without  fraud),  and  that  the  buyer  had 
entered  into  the  contract  entirely  on  the  faith  of 
that  representation  : — Held,  that  the  representa- 
tion amounted  to  a  condition,  and  therefore  that 
the  buyer  was  entitled  to  repudiate  the  contract. 
Bannerman  v.  White,  10  C.  B.,  N.  S.  844  ;  31 
L.  J.,  C.  P.  28  ;  8  Jur.,  N.  S.  282  ;  4  L.  T.  740  ; 
9  W.  R.  784. 

Where  One  Pnrpoie  Known.] — The  production 
of  garrancine  is  known  to  be  the  only  purpose 
for  which  spent  madder  can  be  used.  The  de- 
fendant bought  of  the  plaintiff  a  boat-load  of 
spent  madder,  and  it  proved  insufficient  in  the 
production  of  garrancine.  On  an  action  for  the 
price  : — Held,  that  the  judge  rightly  asked  the 
]ury  to  find  whether  the  article  sold  could 
reasonably  be  said  to  be  spent  madder,  and 
rightly  refused  to  ask  whether  it  was  fit  to  make 
garrancine.  Turner  v.  Mucklow,  8  Jur.,  N.  S. 
870  ;  6  L.  T.  690  ;  10  W.  R.  668. 

Where  Express  Warranty  also.] — The  plain- 
tiffs having  entered  into  an  agreement  with  the 
East  India  Company  for  the  conveyance  of 
troops  to  Bombay,  the  defendant  undertook  to 
supply  the  plaintiffs  with  troop  stores,  "  guaran- 
teed to  pass  survey  of  the  East  India  Company's 
officers :  " — Held,  that  this  express  warranty  did 
not  exclude  the  warranty  implied  by  law  that 
the  stores  should  be  reasonably  fit  for  the  pur- 
pose for  which  they  were  intended.  Bigge  v. 
Parkinson,  7  H.  &  N.  955  ;  31  L.  J.,  Ex.  301  ; 
8  Jur.,  N.  8.  1014  ;  7  L.  T.  92  ;  10  W.  R.  349— 
Ex.  Ch. 

By  Detorlption.] — ^A  count  setting  out  a  memo- 
randum of  agreement  for  the  sale  by  the  defen- 
dant to  the  plaintiff  of  a  stack  of  "  Cumberland 
and  small  Welsh  coal,  mixed,"  then  lying  in  a 
certain  yard  of  the  defendant,  and  alleging  as  a 
breach  that  the  stack  was  not  in  fact  a  stack  of 
Cumberland  and  small  Welsh  coal,  but  was  in  a 
great  part  composed  of  material  inferior  in  value 
either  to  Cumberland  or  small  Welsh  coal,  and 
almost  worthless  to  the  plaintiff,  is  bad,  as  not 
showing  that  the  admixture  of  the  inferior  sub- 
stance rendered  the  stack  essentially  different 
from  the  description  of  it  contained  in  the  docu- 
ment. Kirkpatrick  v.  Oowan,  9  Ir.  R.,  C.  L. 
521. 

When,  on  the  sale  of  goods,  the  quality. of  the 
subject-matter  of  the  s^e  is  ascertainable,  irre- 
spectively of  any  general  description,  as  where 
such  goods  are  stored  in  a  certain  place  and  are 
open  for  inspection,  to  entitle  the  purchaser  to 
recover  damages  for  alleged  inferiority  in  the 
state  of  the  articles  supplied,  it  must  be  shewn 
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that  the  description  was  of  the  essence  of  the 
'Contract.    lb. 

If  an  article  sold  is  described,  the  description 
^amounts  to  a  warranty  or  a  condition  precedent 
that  it  shall  be  an  article  of  the  kind  described. 
Bowes  V.  Shandy  2  App.  Cas.  465  ;  46  L.  J., 
•Q.  B.  561 ;  36  L.  T.  867  ;  26  W.  R.  780— H.  L. 

Where  goods  are  sold  under  a  certain  descrip- 
tion the  buyer  is  entitled  to  hare  goods  delivered 
to  him  that  come  within  that  description  as 
used  in  commercial  circles,  though  he  may  have 
Thought  after  inspection  and  without  a  warranty. 
Jo9lfng  V.  Kingtford,  IS  C.  B.,  N*  S.  447  ;  32 
L.  J.,  C.  P.  94  ;  7  L.  T.  790  ;  11  W.  R.  377. 

Upon  a  contract  to  supply  goods  of  a  specified 
description  which  the  buyer  has  no  opportunity 
of  inspecting,  the  goods  must  not  only  in  fact 
answer  the  specific  description,  but  must  be 
saleable  or  merchantable  under  that  description. 
Jones  V  Just,  3  L.  R.,  Q.  B.  197  ;  87  L.  J.,  Q.  B. 
89  ;  18  L.  T.  208  ;  16  W.  R.  643  ;  9  B.  &  S.  141. 

Whether  a  descriptive  statement  in  a  written 
instrument  is  a  mere  representation  or  a  substan- 
tive part  of  the  contract  is  a  question  of  con- 
struction which  the  court,  and  not  the  jury, 
must  determine.    £cUn  v.  Burn^s,  supra. 

Latent  Defecti.] — On  the  sale  of  an  article 
for  a  specific  purpose  there  is  a  warranty  by  the 
vendor  that  it  is  reasonably  fit  for  the  purpose, 
and  there  is  no  exception  as  to  latent  undis- 
coverable  defects.  Randall  v.  Netoson,  2  Q.  B. 
D.  102  ;  46  L.  J.,  Q.  B.  259  ;  36  L.  T.  164  ;  26 
W.  R.  313— C.  A.  Reversing  45  L.  J.,  Q.  B. 
364  ;  34  L.  T.  527. 

The  limitation  as  to  latent  defects  introduced 
by  Readliead  v.  Midland  Railway  Company  (4 
L.  R.,  Q.  B.  379  ;  38  L.  J.,  Q,  B.  169)  does  not 
apply  to  the  sale  of  a  chattel.    Ih. 

The  plaintiff  ordered  and  bought  of  the  defen- 
dant, a  coach  builder,  a  pole  for  the  plaintiffs 
carriage.  The  pole  broke  in  use  and  the  horses 
became  frightened  and  were  injured.  In  an 
action  for  the  damage,  the  jury  found  that  the 
pole  was  not  reasonably  fit  for  the  carriage,  but 
that  the  defendant  had  been  guilty  of  no  negli- 
gence : — Held,  that  the  plaintiff  was  entitled  to 
recover  the  value  of  the  pole,  and  also  for  damage 
to  the  horses,  if  the  juiy,  on  a  second  trial,  should 
be  of  opinion  that  the  injury  to  the  horses  was 
the  natural  consequence  of  the  defect  in  the 
pole.    Ih,    And  see  succeeding  ca^es. 

Bill  of  Exchange.] — ^An  unstamped  bill  of 
exchange,  indorsed  in  blank,  purporting  to  be  a 
foreign  bill,  was  sold,  without  recourse,  by  the 
holder,  who  was  not  a  party  to  the  bill.  It 
proved  to  have  been  drawn  in  this  country,  and 
was  therefore  unavailable  for  want  of  a  stamp, 
and  could  not  be  enforced  against  the  parties. 
The  vendor  and  purchaser  at  the  time  of  the  sale 
were  both  alike  ignorant  of  this  defect :— Held, 
that  the  purchaser  was  entitled  to  recover  back 
the  price  from  the  vendor,  on  the  ground  that 
the  article  sold  as  a  foreign  bill  did  not  answer 
the  description  by  which  it  was  sold.  Though 
it  would  have  been  otherwise  (the  sale  being 
without  any  warranty,  and  there  being  no  firaud) 
had  the  latent  defect  been  one  consistent  with 
the  article  being  a  foreign  bill.  Gompertz  v. 
Bartlett,  2  Kl.  &  Bl.  849  ;  2  C.  L.  R.  395 ;  23 
L.  J.,  Q.  B.  65  ;  18  Jur.  266. 

Partlcnlar  Pnrpoie.]— If  an  article   is  sold 


for  a  particular  purpose,  and  at  the  usual 
market  price,  and  it  turns  out  to  be  defective, 
an  action  is  maintainable  against  the  seller, 
though  there  was  no  warranty  at  the  time  of  the 
sale.  Gray  v.  Cox,  6  D.  &;  R.  200 ;  4  B.  &  C. 
108  ;  1  C.  &  P.  184  ;  And  see  8.  C„  8  D.  &  R. 
220  ;  5  B.  &  C.  468. 

But  where  upon  a  contract  for  the  sale  of 
copper  sheathing,  the  vendor  undertook  that  it 
should  be  good,  sound,  substantial  and  service- 
able copper,  and  there  was  no  proof  that  he  had 
given  a  warranty  such  as  that  declared  upon  : — 
Held,  that  he  was  not  liable  for  any  latent  de- 
fects in  the  sheathing,  although  it  was  sold  as 
"  copper  sheathing."    Ih. 

Where  a  person  manufactures  an  article  and 
sells  it  for  a  particular  purpose,  the  law  implies 
a  warranty  that  it  is  fit  and  proper  for  that  pur- 
pose ;  therefore,  where  the  defendant  supplied 
copper  sheathing  for  the  plaintiffs  vessel,  which 
turned  out  to  be  defective  in  a  short  time  after 
it  was  used,  and  the  jury  found  that  the  decay 
was  by  some  intrinsic  defect  in  the  quality : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
damages,  although  no  fraud  was  imputed  to  the 
defendant ;  for  as  he  manu&ictured  the  copper, 
and  knew  the  purpose  for  which  it  was  to  be  ap- 
plied, and  said,  "  he  would  supply  the  plaintiff 
well,"  it  amounted  to  a  warranty  that  it  should 
be  fit  for  the  purpose.  Jones  v.  Bright,  3  M.  &  P. 
155  ;  6  Bing.  533. 

Upon  a  sale  of  a  barge  by  a  builder,  a  warranty 
of  fitness  for  the  purpose  for  which  it  is  known 
by  the  builder  to  be  purchased  is  implied,  not- 
withstanding a  written  instrument  containing 
the  terms  of  the  sale  is  silent  as  to  any  warranty. 
ShejfJierd  v.  Pybus,  4  Scott,  N.  R.  434  ;  3  M.  & 
G.  68. 

A.,  a  wine  merchant,  ordered  a  crane-rope  of 
^.  a  dealer  in,  and  who  represented  himself  as  a 
manufacturer  of,  ropes ;  B.'s  foreman  thereupon 
ascertained  the  nature  and  dimensions  of  the 
rope  required,  and  being  told  that  it  was  wanted 
to  raise  pipes  of  wine  from  the  cellar,  said  that 
a  rope  must  be  made  on  purpose.  B.  did  not 
make  the  rope  himself,  but  sent  the  order  to  his 
manufacturer,  who  employed  a  third  party  to 
make  the  rope : — Held,  in  an  action  by  A. 
against  B.,  to  recover  damages  resulting  from 
the  insufficiency  of  the  rope,  that  B.,  as  between 
him  and  A.,  was  to  be  considered  as  the  manu- 
facturer of  the  rope ;  and  that  an  implied  war- 
ranty arose  out  of  the  contract,  that  the  rope 
was  A  fit  and  proper  one  for  the  purpose  for 
which  it  was  ordered.  Broum  v.  Edgington, 
2  M.  &  G.  279 ;  2  Scott,  N,  R.  496  ;  1  Drink. 
106. 

If  an  order  be  given  for  the  manufacture  or 
supply  of  an  article  to  satisfy  a  required  purpose, 
the  purpose  and  not  any  specific  article  being  the 
essential  matter  of  the  contract,  the  seller  is  then 
bound,  as  a  condition  of  the  contract,  to  supply 
an  article  reasonably  fit  for  the  puri)06e,  and  is 
considered  as  warranting  that  it  is  so.  Oliphant 
V.  Bailey,  5  Q.  B.  288  ;  1  D.  &  M.  373  ;  13  Li.  J., 
Q.  B.  34;  7  Jur.  1130. 

The  plaintiff  having  heard  that  the  defendant 
had  some  barley  to  sell  went  to  his  counting- 
house,  when  his  agent  produced  a  sample  which 
he  said  was  "  seed  barley,"  offered  to  the  defen- 
dant at  39«.,  and  if  the  plaintiff  would  take  it  at 
40/r.  he  might  have  it.  The  plaintiff  looked  at  the 
barley,  and  said  it  was  a  good  sample  of  seed 
barley,  and  agreed  to  buy  it.    At  the  plaintiff's 
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request,  the  defendant  wrote  to  the  person 
who  had  offered  it  to  him,  saying  that  he  would 
accept  it,  and  asking  what  it  was,  as  it  would  do 
well  for  seed.  The  plaintiff  afterwards  sold  it 
under  a  warranty  in  writing,  as  *'  Chevalier  seed 
barley."  It  turned  out  that  it  was  "  barley  bigg," 
a  species  of  barley  unfit  for  malting  purposes  ; 
Slid  the  person  to  whom  the  plaintiff  had  sold  it 
recovered  damages  against  him  for  the  breach  of 
warranty : — Held,  firet,  that  there  was  no  war- 
ranty by  the  d^endant  that  the  barley  was 
-*  seed  barley."  Carter  v.  Crick,  4  H.  &  N.  412  ; 
28  L.  J.,  Ex.  238. 

Held,  secondly,  that  the  contract  was  satisfied 
by  the  delivery  of  barley  fit  for  sowing ;  and  that 
if  the  term  ^  seed  barley "  meant  barley  fit  for 
malting  purposes,  that  ought  to  be  shewn  by  clear 
and  irresistible  evidence.    2b. 

In  an  action  by  a  tradesman  against  the 
manufacturers  of  an  iron  safe  for  the  breach  of 
an  alleged  warranty  that  it  was  strong  enough 
to  resist  all  attempts  that  might  be  thereafter 
made  to  force  it  open,  it  having,  in  fact,  been 
broken  up  by  burglars  more  than  six  years  after 
the  sale  and  delivery,  and  there  being  evidence 
that  it  was  broken  open  easily,  and  that  it  was 
far  less  strong  and  secure  than  it  ought  to  have 
been  : — ^Held,  that  the  warranty  was  an  absolute 
warranty  of  perfect  security  for  all  time  to 
come,  was  one  so  extensive,  even  if  it  would  be 
valid,  that  it  required  cogent  evidence  of  ex- 
press warranty  to  that  extent,  and  was  not  sus- 
tained by  proof  of  mere  representations  that  the 
safe  would  be  strong  enough  to  resist  burglars. 
Walker  y,  MUner,  4  F.  &  F.  745. 

A^  after  inspection  of  the  separate  parts, 
bought  of  B.  soap  frames,  which  were,  by  the 
contract,  warranted  to  be  "  new  frames,  with  all 
the  nuts  and  bolts  complete."  The  declaration 
alleged  that  the  plaintiff  warranted  the  frames 
to  be  fit  for  the  purpose  of  making  soap  ;  and  it 
was  proved,  and  found  by  the  jury,  that  though 
new,  and  having  the  proper  number  of  nuts  and 
bolts,  the  frames  were  not  reasonably  fit  for  the 
purpose  of  making  soap  : — Held,  that  the  evi- 
dence sustained  the  declaration.  Mallan  v. 
Radeliff,  17  C.  B.,  N.  8.  588;  10  Jur.,  N.  S. 
1132  ;  11  L.  T.  381  ;  13  W.  R.  139. 

The  plaintiff,  a  master  mariner,  contracted 
with  the  defendants,  for  a  lump  sum  to  be 
paid  him  by  the  defendants,  to  take  a  certain 
specified  steam-tug  of  the  defendants,  towing 
six  sailing  barges,  from  Hull  to  the  Brazils, 
the  plaintiff  paying  the  crew  and  providing 
provisions  for  all  on  board  for  seventy  days. 
The  engines  of  the  steam- tug  were  damaged 
and  out  of  repair  at  the  time  of  the  con- 
tract, but  neither  the  plaintiff  nor  defendants 
were  then  aware  of  tnis.  The  consequence, 
however,  of  the  engines  being  so  defectire  was 
that  the  time  occupied  in  the  voyage  was  in- 
creased, and  the  plaintiff's  gain  in  performing 
his  contract  was  much  less  than  it  would  other- 
wise have  been : — Held,  by  %ett  and  Cotton, 
li.  J  J.,  that  as  the  contract  related  to  a  specified 
vessel,  there  was  no  implied  undertaking  by  the 
defendants  that  it  should  be  reasonably  efficient 
for  the  purposes  of  the  voyage,  and  that  therefore 
the  defective  state  of  the  engines  gave  the  plain- 
tiff no  cause  of  action,  it  not  appearing  that  the 
engines  were  in  a  worse  state  when  the  plaintiff 
took  possession  of  the  vessel  than  they  were  at 
the  time  of  the  contract.  Rohertion  v.  Amazon 
Tug  and  Lighterage  Company,  7  Q.  B^  D.  598  ; 


51  L.  J.,  Q.  B.  68  ;  46  L.  T.  146  ;  30  W.  R.  308  ; 
4  Asp.  M.  C.  496— C.  A. 

Held,  contra,  by  Bramwell,  L.  J.,  that  the  de- 
fective state  of  the  engines  gave  the  plaintiff  a 
cause  of  action,  as  there  was  an  implied  under- 
taking by  the  defendants  that  the  engines  were 
not  so  defective.    Ih, 

Steam  Engine.] — The  plaintiffs  agreed  with 
the  defendants  to  manufacture  for  them  loco- 
motive engines,  under  the  following  contract : 
^*  Each  engine  and  tender  to  be  subject  to  a  per- 
formance of  a  distance  of  1,000  miles,  with 
proper  loads ;  during  which  trial  Messrs.  S.  k 
Go.  are  to  be  liable  to  any  breakage  which  may 
occur,  if  arising  from  defective  materials  or 
workmanship  ;  but  they  are  not  to  be  responsible 
for  nor  liable  to  the  repair  of  any  breakage  or 
damage,  whether  resulting  from  collision,  ne- 
glect, or  mismanagement  of  any  of  the  com- 
pany's servants,  or  any  other  circumstances,  save 
and  except  defective  materials  or  workmanship. 
The  performance  to  which  each  engine  is  to  be 
subjected,  to  take  place  within  one  month  from 
the  day  on  which  the  engine  is  reported  ready 
to  start ;  in  default  of  which,  Messrs.  S.  k  Co. 
shall  forthwith  be  released  from  any  responsi- 
bility in  respect  of  the  engine  ;  the  balance  to  be 
paid  on  the  satisfactory  completion  of  the  trial, 
and  release  of  Messrs.  S.  &  Co.  from  further  re- 
sponsibility in  respect  of  such  engine."  It  was 
also  agreed,  that  tlie  fire-boxes  should  be  made 
of  copper,  of  the  thickness  of  7-16ths  of  an  inch 
(and  they  were  accordingly  so  made)  ;  and  that 
the  best  materials  and  workmanship  were  to  be 
used.  The  engines  were  accordingly  delivered  to 
the  defendant,  and  performed  the  distance  of 
1,000  miles  within  the  month  of  trial,  but  nine 
months  afterwards  the  fire-box  of  one  of  them 
burst,  when  it  was  discovered  that  the  copper 
had  been  considerably  reduced  in  thickness  : — 
Held,  in  an  action  against  the  defendants  for  the 
balance  from  them,  that  they  could  not  give  evi- 
dence of  an  inherent  defect  in  the  copper  (no 
fraud  being  alleged),  since,  by  the  terms  of  the 
contract,  uie  monUi's  trial,  if  satisfactory,  was 
to  release  them  from  all  responsibility  in  respect 
of  bad  materials  and  bad  workmanship.  Sharv 
V.  Oreat  Western  Railway  Company,  9  M.  &  W. 
7  ;  2  Railw.  Cas.  722. 


After  Approval.] — Where  a  contract  be- 


tween A.  k  B.  was,  the  one-ix)  deliver,  and  the 
other  to  accept,  a  steam-engine  of  fourteen-horse 
power,  and  the  foreman  of  B.  went  over  to  the 
premises  of  A.,  and  there  saw  a  steam-engine  in 
pieces,  which  he  approved  of,  and  which  steam- 
engine  was  af  teri^'ards  delivered  by  A.  : — Held, 
that  this  was  the  case  of  the  sale  of  a  specific 
chattel,  and  that,  upon  action  brought  for  the 
price,  it  was  no  answer  to  say,  that  the  power  of 
the  engine  was  not  a  fourteen-horse  power, 
although  that  fact  might  be  given  in  evidence 
for  the  purpose  of  reducing  the  damages. 
Panons  v.  Semton,  4  C.  B.  899  ;  16  L.  J.,  C.  P. 
181 ;  11  Jnr.  849. 

Inspection.] — If  a  person  purchases  an  article 
which  is  to  be  manufactured  for  him,  and  the 
manufacturer  delivers  it  with  a  patent  defect 
which  may  render  it  worthless,  if  the  purchaser 
has  had  an  opportunity  of  inspecting  it,  but  has 
neglected  to  do  so,  the  manufacturer  is  not 
guilty  of  fraud  in  not  pointing  out  the  defect. 
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fforgfall  V.  Tfiamas,  1  H.  &  C.  90  ;  31  L.  J.,  Ex. 
322  ;  8  Jur.,  N.  S.  721  ;  6  L.  T.  462  ;  10  W.  R. 
650. 

Upon  a  sale  (not  by  sample,  and  without  war- 
ranty) of  merchandise  which  the  buyer  has  no 
opportunity  of  inspecting,  it  is  an  implied  condi- 
tion that  the  article  shall  fairly  and  reason- 
ably  answer  the  description  in  the  contract. 
Wielfir  V.  Schilizziy  17  C.  B.  619  ;  25  L.  J.,  C. 
P.  89. 

Under  a  contract  to  supply  goods  of  a  specified 
description,  which  the  buyer  has  no  opportunity 
of  inspecting,  the  goods  must  not  only,  in  fact, 
answer  the  specific  description,  but  must  be 
saleable  or  merchantable  under  that  description. 
Jimes  V.  Just,  3  L.  R.,  Q.  B.  197  ;  37  L.  J.,  Q.  B. 
89;  18  L.  T.  208;  16  W.  R.  643  ;  9  B.  &  S. 
141. 

The  maxim  of  caveat  emptor  does  not  apply 
to  a  sale  of  goods  where  the  buyer  has  no  oppor- 
tunity of  inspection.    lb. 

Although  a  vendor  is  informed  of  the  purpose 
for  which  a  material  is  required,  yet,  if  the 
vendee  inspects  it,  its  unsoundness  or  unfitness 
for  the  purpose,  in  the  absence  of  any  express 
warranty,  is  no  defence  to  an  action  for  the  full 
price.    Fitzgerald  v.  Iveson,  1  F.  &  F.  410. 

After  Carriage  of  Gk>odi.] — ^Where  a  contract 
was  entered  into  in  the  month  of  December  for 
the  manufacture  of  iron  hoops  in  Staffordshire,  to 
be  delivered  at  Liverpool  by  canal,  and  the  iron 
sweated  by  reason  of  its  detention  on  the  canal 
during  a  long  frost : — Held,  in  an  action  against 
the  vendee  for  not  accepting  the  iron,  that 
though  the  contract  implied  a  warranty  that 
the  iron,  when  delivered  at  Liverpool,  should  be 
merchantable,  yet  that  the  deterioration  neces- 
sarily consequent  on  its  passage  to  Liverpool 
was  at  the  risk  of  the  vendee,  and  that  the  ques- 
tion for  the  jury  under  the  circumstances  was 
not  simply  whether  the  iron  was  merchantable 
when  tendered  at  Liverpool,  but  whether  it  was 
merchantable,  reference  being  had  to  the  neces- 
sary consequences  of  transit,  and  to  the  mode  of 
passage  selected  by  the  vendee  himself.  Bull  v. 
Robinson,  10  Ex.  342  ;  2  C.  L.  R.  1276  ;  24 
L.  J.,  Ex.  165.  See  also  Beer  v.  Walker,  post, 
col.  869. 

Warranty  where  Sale  by  Sample.] — See  post, 
col.  881. 

Liability  for  ConseqaenoeB  of  Breach.] — The 

defendant  sold  a  cow  to  the  plaintiff,  a  farmer, 
with  a  warranty  that  she  was  free  from  foot  and 
mouth  disease.  The  plaintiff  placed  the  cow 
(which  had  the  disease)  with  other  cows,  and 
some  of  these  became  infected  with  the  disease, 
and  died,  as  also  did  the  cow  in  question : — 
Held,  that  the  defendant  was  liable  in  damages 
for  the  entire  loss,  if  when  he  sold  the  cow  he 
knew  that  the  plaintiff  was  a  farmer  and  that  he 
would  or  probably  might  place  the  infected  cow 
with  others.  Smith  v.  Oreen,  1  C.  P.  D.  92  ;  45 
L.  J.,  C.  P.  28  ;  33  L.  T.  572  ;  24  W.  R.  142. 
But  see  Ward  v.  Hobbs,  post,  col.  870. 

Iigury  to  Third  Persons.]— A  declaration 

stated  that  the  father  of  the  plaintiff,  bought  of 
the  defendant  a  g^n  for  the  use  of  himself  and 
his  sons ;  and  the  defendant,  by  falsely  warrant- 
ing the  gun  to  have  been  made  by  Nock,  and  to 
be  a  sound  gun,  sold  the  gun  to  the  father,  for 


the  use  of  himself  and  his  sons,  for  24^,  whereas 
the  gun  was  not  made  by  Nock,  nor  was  a  sound 
gun,  but  was  made  by  an  inferior  maker  to  Nock, 
and  was  a  dangerous  gun,  and  wholly  unsound 
and  of  inferior  materials,  of  which  the'defendant 
at  the  time  of  the  sale  had  notice ;  and  that  the 
plaintiff,  knowing  and  confiding  in  the  warranty, 
used  the  gun,  which,  but  for  the  warranty,  he 
would  never  have  done ;  and  that  the  gun,  being 
in  the  hands  of  the  plaintiff,  by  reason  of  its 
dangerous  and  insufficient  construction  and  ma- 
terials, burst,  whereby  he  was  severely  injured  : 
— Held,  after  verdict,  that  the  action  was  main- 
tainable, the  damage  being  a  consequence  of  the 
fraud,  whilst  the  instrument  was  in  the  posses- 
sion of  a  party,  to  whom  the  defendant's  repre- 
sentation was  either  directly  or  indirectly  com- 
municated, and  for  whose  use  he  knew  the 
instrument  was  purchased.  Levy  v.  Langridge, 
2  M.  &  W.  519.  Affirmed  in  error,  4  M.  &  W.  337 ; 
1  H.  &  H.  325. 

A  tradesman  who  sells  an  article  which  he  at 
the  time  of  sale  believes  to  be  sound,  but  which 
is  actually  unsound,  is  not  liable  for  an  injury 
subsequently  sustained  by  a  third  person  not  a 
party  to  the  contract  of  sale,  in  consequence  of 
such  unsoundness.  Longmeid  v.  Holliday,  6  Ex. 
761  ;  20  L.  J.,  Ex.  430. 

A  declaration  by  husband  and  wife  stated^ 
that  the  defendant,  who  was  the  maker  and  seller 
of  lamps  called  "  Holliday's  lamps,"  sold  to  the 
husband  one  of  these  lamps,  to  be  used  by  his 
wife  and  himself  in  his  shop,  and  fraudulently 
warranted  that  it  was  reasonably  fit  for  that 
purpose  ;  that  the  wife,  confiding  in  that  war- 
ranty, attempted  to  use  it,  but  that  in  conse- 
quence of  the  insufficient  materials  with  which 
it  was  constructed  it  exploded  and  burnt  her. 
At  the  trial  the  jury  found  that  the  accident  had 
been  caused  by  the  defective  nature  of  the  lamp, 
but  that  the  defendant  was  ignorant  of  this  un- 
soundness, and  had  sold  the  article  in  good  faith: 
— Held,  that  the  fraud  on  the  part  of  the  defen- 
dant having  been  negatived,  the  action  was  not 
maintainable  by  the  wife,  who  M'as  not  a  party 
to  the  contract.    /&., 

The  vendor  of  an  article  manufactured  by 
himself  of  ingredients  known  only  to  himself  is 
liable  to  the  person  for  whose  use  he  knows  it  is 
bought  if  damage  results  to  that  person  in 
consequence  of  the  article  being,  through  the 
vendor's  negligence,  unfit  for  the  purpose  for 
which  he  professed  to  sell  it.  Oeorge  v.  Skiving- 
ton,  5  L.  R.,  Ex.  1 ;  39  L.  J.,  Ex.  8  ;  21  L.  T. 
496  ;  18  W.  R.  118. 

A  declaration  by  husband  and  wife  alleged 
that  the  defendant  was  a  chemist,  and  sold  to 
the  husband,  to  be  used  by  the  wife,  a  compound, 
the  ingredients  of  which  were  known  only  to 
himself,  and  which  he  professed  was  fit  for 
washing  the  hair,  and  could  be  used  without 
person^  injury;  but  that  he  acted  so  unskil- 
fully, negligently  and  improperly  in  and  about 
making  the  compound  that  it  was  not  fit  to  be 
used  for  the  purpose,  and  through  his  n^ligence 
the  wife's  hair  was  destroyed : — Held,  that  the 
wife  had  a  cause  of  action,  and  that  the  declara- 
tion was  good.    lb. 

Whenever  one  person  is  by  circumstances 
placed  in  such  a  position  with  regard  to  another, 
that  every  one  of  ordinaiy  sense  who  did  think 
would  at  once  recognize  that  if  he  did  not  use 
ordinary  care  and  skill  in  his  own  conduct  with 
regard  to  those  circumstances,  he  would  cause 
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danger  or  injury  to  the  person  or  property  of  the 
other,  a  duty  arises  to  use  ordinary  care  and 
skill  to  avoid  such  danger.  Heaven  v.  Pender, 
11  Q.  B.  D.  503  ;  52  L.  J.,  Q.  B.  702  ;  49  L.  T. 
357  ;  47  J.  P.  709— C.  A.  Reversing  9  Q.  B.  D. 
302  ;  51  L.  J.,  Q.  B.  466  ;  47  L.  T.  163  ;  30  W.  R. 
749  ;  47  J.  P.  87. 

iii.  On  Sale  of  Cargo. 

Billi  of  Lading — Xiftake  and  Kiideicription 
&■  to  Woights.] — In  an  action  for  freight,  the 
master  is  at  liberty,  notwithstanding  the  terms 
of  the  18  &  19  Vict,  c  lll,s.  3  (the  Bills  of 
Lading  Act),  to  shew  that  the  cargo  actually  re- 
ceived by  him  differs  in  weight  from  that  signed 
for  in  the  bill  of  lading  :  at  all  events  where  the 
weight  mentioned  in  the  bill  of  lading  is  a  mere 
matter  of  measarement.  Blanchet  v.  PoicclVs 
Llantitit  Collieries  Company,  9  L.  R.,  Ex.  74 ; 
43  L.  J.,  Ex.  60  ;  30  L.  T.  28  ;  22  W.  R.  490. 


Effect  of  Signing  by  Kaster.]— Bills  of 


lading  signed  by  the  master  are  prim&  facie 
evidence  that  the  quantities  named  therein  were 
received  on  board  by  him  ;  the  onus  of  rebutting 
this  presumption,  and  of  shewing  that  a  less 
quantity  than  that  specified  was  received,  lies  on 
the  shipowner.  McLean  v.  Fleming,  2  L.  R., 
H.  L.  (Sc.  App.)  128  ;  25  L.  T.  317. 

A  shipowner  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  shewing 
that  the  goods  or  some  of  them  were  never 
actually  put  on  board.  Brovyn  v.  Powell  Duffryn 
Steam  Coal  Company,  10  L.  R.,  C.  P.  562 ;  44 
L.  J.,  C.  P.  289  ;  32  L.  T.  621  ;  23  W.  R.  549. 

By  a  charterparty  for  the  conveyance  of  a 
cargo  of  coal  from  Cardiff  to  Buenos  Ayres,  it 
was  stipulated  that  the  master  should  "  sign 
bills  of  lading  for  the  cargo  put  on  board  as  pre- 
sented to  him  by  the  charterers,  without  pre- 
judice to  the  terms  of  the  chartei*party."  On 
arrival  at  the  port  of  discharge,  it  was  found 
that  the  coal  delivered  to  the  consignees  was 
less  by  thirty-two  tons  than  the  quantity  men- 
tioned in  the  bills  of  lading,  and  the  owners 
were  called  upon  to  pay,  and  paid,  the  difference 
of  value  to  the  consignees.  In  an  action  by  the 
owners  against  the  charterers  to  recover  the 
amount  so  paid  : — Held,  that,  inasmuch  as  the 
owners  were  under  no  legal  liability,  either  at 
common  law  or  under  the  Bills  of  Lading  Act,  to 
pay  for  such  deficiency,  the  action  was  not 
maintainable.    lb. 


Effect  of  Signing  '*  Quantity  and  duality 


Unknown.''] — ^A  bill  o^  lading  stating  that  goods 
were  shipped  in  good  order  and  condition,  but 
also  containing  an  indorsement  by  the  master, 
*^  quantity  and  quality  unknow^n,"  does  not  ad- 
mit, as  against  the  shipowners,  that  the  goods 
were  shipped  in  good  order  and  condition.  Th4i 
Prntperino  Palas$o,  29  L.  T.  622. 

Evidence  of  the  condition  of  goods  on  delivery 
tending  to  shew  that  the  damage  sustained 
could  not  be  accounted  for  by  any  damage  exist- 
ing at  the  time  of  shipment,  and  that  such 
damage,  had  it  existed,  must  have  been  noticed 
by  the  master  or  oflicer  in  charge  of  the  ship  at 
the  time  of  shipment,  will  not,  where  goods  are 
shipped  under  a  bill  of  lading  indorsed  *'  quan- 
tity and  quality  unknown,**  satisfy  the  onus  cast 
upon  the  plaintiff  seeking  to  recover  against 
shipowners  for  damage  to  the  goods.  Positive 
vou  VI. 


evidence  of  the  condition  of  the  goods  when 
shipped  must  be  given.    lb, 

A  bill  of  lading,  stating  goods  to  have  been 
shipped  in  good  order  and  condition,  but  in- 
dorsed by  the  master  with  the  words  "  quality 
and  quantity  unknown,"  does  not  admit  as 
against  the  shipowner  that  the  goods  were 
shipped  in  good  order  and  condition.  TIu?  Ida, 
32  L.  T.  541— P.  C. 

There  is  no  rule  of  law  by  which  the  con- 
signee of  goods-  imder  a  bill  of  lading,  stating 
goods  to  have  been  shipped  in  good  order  and 
condition,  but  containing  the  words  "  quantity 
and  quality  unknown,"  is  bound  to  shew  that 
the  goods  were  shipped  in  good  order  and  condi- 
tion, or  fail  in  his  suit  against  the  shipowner  for 
damage  done  to  the  cargo ;  but  failing  proof  of 
the  condition  of  the  cargo  when  shipped,  the 
consignee  is  bound  to  shew  that  the  damage 
which  it  sustained  is  traceable  to  causes  for 
which  the  shipowner  is  responsible.    lb, 

"Say  abont."J — "Say  about"  are  words  of 
estimate  only,  and  do  not  amount  to  a  warranty. 
AfConnel  v.  Murphy,  5  L.  R.,  P.  C.  203;  28 
L.  T.  713  ;  2\  W.  R.  609.  See  aUo  cases  ante,  col. 
769. 

B.  contracted  to  sell  to  S.  "  about  500  tons 
nitrate  of  soda  in  bags,  of  good  merchantable 
quality,"  to  be  ready  for  delivery  for  a  given 
day  at  a  certain  price  upon  certain  terms.  The 
contract  proceeded  :  "  It  is  understood  that  the 
nitrate  of  soda  is  to  form  the  full  and  complete 
cargo  of  the  John  Phillips  : " — Held,  that  the 
contract  did  not  amount  to  a  warranty  that  the 
John  Phillips  should  be  of  capacity  to  carry 
the  whole  600  tons.  Bournes  v,  Seymour,  16 
C.  B.  337  ;  24  L.  J.,  C.  P.  202  ;  1  Jur.,  N.  S.  1001. 

"  Fair  ayerage  Qnality."] — In  an  action  on  a 
contract  for  so  many  tons  of  pitch  pine,  to  arrive 
per  the  Ion  from  Savannah,  warranted  of  a  fair 
average  quality  (the  action  being  for  a  breach  of 
this  warranty),  it  appeared  that  pitch  pine  came 
from  another  place  as  well  as  irom  Savannah, 
but  that  such  as  came  from  that  other  place  was 
superior  to  that  which  came  from  Savannah,  and 
that  the  cargo  was  of  a  fair  average  quality  of 
Savannah  pitch  pine,  although  it  was  not  a  fair 
average  of  that  which  came  from  the  other 
place  : — Held,  that  the  contract  meant  a  fair 
average  quality  of  such  as  came  from  Savannah. 
Jones  V.  aarh,  2  H.  &  N.  725  ;  27  L.  J.,  Ex.  165. 

The  defendant,  having  chartered  a  ship,  the 
Severn,  from  Australia  to  Akyab,  to  load  there, 
and  to  proceed  thence  to  Calcutta,  at  the  char- 
terer's option,  and  expectinof  to  have  shipped  for 
him  at  Akyab  a  cargo  of  rice,  m.ulo  the  following 
contract  with  the  plaintiff :  •'  Sold  "  to  the  plain- 
tiff "the  following  cargo  of  Arracan  rice,  per 
Severn,  now  on  her  way  to  Akyab  vi&  Australia  ; 
the  cargo  to  consist  of  fair  average  Nicranzi  rice, 
the  price  of  which  is  to  be  11*.  6rf.  per  cwt., 
with  a  fair  allowance  for  Larong  or  any  other 
inferior  description  of  rice,  if  any ;  but  the 
seller  engages  to  deliver  what  is  shipped  on 
his  account,  and  in  conformity  with  his  in- 
voice. .  .  .  This  contract  to  be  void  provided  the 
vessel  makes  the  intermediate  voyage  between 
Akyab  and  Calcutta,  agreeably  with  the  condi- 
tions of  the  charterparty.  Payment  to  be  made 
in  cash  on  arrival  of  the  vessel  at  the  port  of 
call,  in  full,  less  freight :  " — Held,  that  the  de- 
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fendant,  by  this  contract,  undertook,  that  unless 
the  vessel  made  the  intermediate  voyage  to  Cal- 
cutta, he  would  ship  a  cargo  of  rice,  and  bring  it 
home  for  the  plaintiff,  to  whom  it  was  sold,  and 
he  warranted  that  such  cargo  should  be  of  fair 
average  Nicranzi  rice.  Sim  o fid  v.  Braddon,  2 
0.  B.,  N.  S.  324 ;  26  L.  J..  C.  P.  198  ;  3  Jur., 
N.  S.  719. 

The  plaintiffs  and  the  defendant,  by  their 
agent  contracted  as  follows :  "  Sold,  for  W.,  to 
H.,  400  tons,  provided  the  same  be  shipped 
for  seller's  account,  more  or  less,  Arracan  Ni- 
cranzi rice,  at  11 «.  (od.  per  cwt.  for  Nicranzi,  or 
11 «.  per  cwt.  for  Larong,  the  latter  quantity  not 
to  exceed  50  tons,  or  else,  at  the  option  of  buyers, 
to  reject  any  excess  ;  to  be  paid  for  by  cash  on 
arrival  of  the  vessel  at  the  port  of  call,  on  de- 
livery of  the  bill  of  lading,  charterparty,  and 
policy  of  insurance ;  insurance  effected  to  the 
full  amount  of  the  invoice."  The  vessel  loaded 
285  tons  of  Larong  and  150  tons  of  Latoorie 
rice  : — Held,  first,  that  the  contract  did  not  con- 
tain a  warranty  that  the  rice  should  consist  of 
Arracan  Nicranzi  rice,  buif  that  the  contract  was 
conditional  upon  a  cargo  of  Arracan  Nicranzi 
rice  being  shipped  on  seller's  account.  Veniede 
V.  Wcher,  1  H.  &  N.  311  ;  25  L.  J.,  Ex.  326. 

Held,  secondly,  that  the  buyers  were  not  en- 
titled to  the  delivery  either  of  the  whole  cargo 
or  of  the  Larong  rice,  because  the  contract  was 
for  an  entire  cargo  which  would  substantially 
satisfy  the  description  of  Arracan  Nicranzi  rice. 
lb, 

"On  Fastage."] — A.  contracted  to  sell  to  B. 
1,170  bales  of  gambier,  **  now  on  passage  from 
Singapore,  and  expected  to  arrive  in  London, 
viz.  per  Ravenscraig,  805  bales  ;  per  Lady  Agnes 
Duff,  365  bales  : " — Held,  a  warranty  that  the 
goods  were  then  on  passage.  Gorrisscn  v. 
PerHn,  2  C.  B.,  N.  S.  681  ;  27  L.  J.,  C.  P.  29  ;  3 
Jur.,  N.  S.  867. 

"To  Arrive.*'] — Action  on  the  following 
bought  and  sold  note :  "  Sirs, — We  have  this 
day  bought,  for  your  account,  from  M.  &  Co.,  a 
hundred  tons  of  nitrate  of  soda,  at  18«.  per  cwt., 
duty  paid,  to  arrive  ex  Daniel  Grant,  to  be  taken 
from  the  quay  at  landing  weights,  with  the  cus- 
tomary allowance  of  tare  and  draft ;  payment, 
four  months'  acceptance  from  the  date  of  .de- 
livery," signed  by  the  buyer's  brokers ;  and, 
after  their  signature,  at  the  bottom  of  the 
note,  was  the  following  memorandum  :  *'  N.  B. 
Should  the  vessel  be  lost,  this  contract  to  be 
void  : " — Held,  that  this  did  not  amount  to  a 
warranty,  that  the  nitrate  of  soda  should  arrive 
by  the  Daniel  Grant,  but  that  it  was  a  contract 
of  sale  in  the  double  event  of  the  ship's  arrival 
with  the  nitrate  of  soda  on  board.  John&on  v. 
Macdojiald,  9  M.  &  W.  600 ;  12  L.  J.,  Ex.  99  ; 
6  Jur.  264.    See  also  casen  ante,  col.  771. 

iv.   Sale  of  Ship, 

Conditioni — "  Ship  now  at  Bangoon."] — In  an 

action  by  the  vendors  against  their  vendees  for 
refusal  to  accept,  evidence  was  given  to  shew  the 
circumstances  under  which  the  contract  was 
made,  and  that  it  was  of  vital  importance  that 
the  vessel  should  be  in  the  port  named  at  the 
time  of  making  the  contract.  The  jury  found, 
that  the  condition  *'  ship  now  at  Rangoon,"  had 
not  been  fulfilled,  and  that  it  was  a  condition 


absolutely  vital : — Held,  that  it  was  rightly  left 
to  the  jury  to  say  under  what  circumstances 
the  contract  was  made,  and  that  the  words 
"  ship  now  at  Rangoon  "  amounted  to  a  warranty 
justifying  the  defendants  in  saying  that  there 
had  been  a  failure  of  performance  of  a  condition 
precedent  and  in  refusing  to  carry  out  the  con- 
tract.    Oppenhdm  v.  Fraaer,  34  L.  T.  624. 

Held,  also,  that  the  finding  of  the  jury  was 
rightly  taken  as  an  element  in  enabling  the 
court  to  say  that  the  words  amounted  to  a  con- 
dition precedent.    Ih, 

Age.] — A  vendor  of  a  ship  represented  her  to 
have  been  built  in  1816,  when,  in  fact,  she  had 
been  launched  a  year  before : — Held,  that  the 
vendee  was  entitled  to  recover  damages,  as  it  was 
a  false  representation,  although  it  was  agreed 
that  the  ship  should  be  taken  with  all  faults. 
Fletcher  v.  Botcsh-er,  2  Stark.  661. 

Fitness.] — Upon  a  sale  of  a^  barge  by  the 
builder,  a  warranty  of  fitness  for  the  purpose  for 
which  it  is  known  by  the  builder  to  be  purchased 
is  implied,  notwithstanding  a  written  instrument 
containing  the  terms  of  the  sale  is  silent  as  to 
any  warranty.  SJiepherd  v.  Pybus,  4  Scott,  N.  R. 
434  ;  3  M.  &  G.  68. 

But  if  the  vendee  declares  as  upon  a  warranty, 
that  the  barge  was  reasonably  fit  for  use,  and 
assigns  a  breach  in  the  barge  not  being  reason- 
ably fit  for  use,  the  breach  is  not  supported  by 
evidence  that  the  barge  was  not  fit  for  a  special 

Surpose  for  which  builders  knew  that  it  was 
esigned.    lb. 

Boonments  Incorporated.] — An  owner  of  a 
ship  advertised  it  for  sale,  describing  it  as  "  The 
fine  teak-built  barque  Intrepid,  A  1,  and  well 
adapted  for  a  passenger  ship."  The  plaintiff 
having  read  the  advertisement,  negotiate  for  its 
purchase,  and  a  contract  was  signed  by  the 
plaintiff  and  the  owner,  whereby  the  former 
agreed  to  buy,  and  the  latter  to  sell,  "  the  barque 
Intrepid,  as  she  now  lies  in  the  St.  Katharine 
Dock,  agreeable  to  the  inventory  annexed." 
The  inventory  commenced  by  describing  the 
ship  in  the  same  terms  as  the  advertisement ; 
under  that  was  the  word  "  Inventory,"  which 
was  followed  by  a  list  of  the  ship's  stores  and 
tackle,  and  in  the  margin  opposite  to  this  list 
the  owner  signed  his  name.  The  document  con- 
cluded thus :  *'  The  vessel  and  her  stores  to  be 
taken  with  all  faults  as  they  now  lie,  without 
any  allowance  for  deficiency  in  length,  weight, 
quantity,  quality,  or  any  defect  or  error  what- 
soever." The  vessel  proved  not  to  be  teak-built, 
nor  of  class  A  1,  nor  adapted  for  a  passenger 
ship  : — Held,  first,  that  the  whole  of  the  docu- 
ment was  incorporated  with  the  contract  of  sale, 
and  not  merely  the  list  of  stores  headed  "  Inven- 
tory." Taylor  v.  Bidle7i,  6  Ex.  779  ;  20  L,  J.,  Ex. 
21. 

Held,  secondly,  that  there  was  no  warranty  of 
the  vessel.    lb. 

An  advertisement  of  a  ship  for  sale  described 
her  as  copper-fastened,  and  afterwards  contained 
an  enumeration  or  masts,  &c.,  which  was  headed 
"  Inventory.''  The  contract  for  the  sale  of  the 
ship  referred  to  the  "  inventory  : " — Held,  that 
this  reference  had  not  the  effect  of  entitling  the 
vendee  to  consider  thg  description  in  the  adver- 
tisement as  forming  part  of  the  conti-act,  though 
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it  was  shewn  to  be  usual  to  designate  the  whole 
adTertisement  by  the  name  of  -**  inventory." 
IVeeman  t.  Baker,  2  N.  &  M.  446  ;  5  C.  &  P. 
475  ;  6  B.  &  Ad.  797. 


Copper-fastened.] — Where  an  advertise- 


ment for  the  sale  of  a  ship  described  her  as 
*'  a  copper-fastened  vessel,"  adding,  that  she  was 
to  be  taken  with  all  faults,  without  any  allow- 
ance for  any  defects  whatsoever,  and  it  appeared 
that  she  was  only  partially  copper-fastened  : — 
Held,  that  notwithstanding  the  words  "with  all 
faults,  without  allowance  for  any  defects  what- 
soever," the  vendor  was  liable  for  the  breach  of 
the  warranty.    Shepherd  v.  Kairij  5  B.  &  A.  240. 
A  bill  of  sale  in  the  usual  form  contained  no  i 
warranty    that    the    vessel    sold    was    copper- 
fastened,  but  there  had  been  a  previous  written  ' 
representation  that  she  was  copper-fastened  : —  j 
Held,  that  this  prior  representation  formed  no  | 
part  of  the  contract,  and  was  not  a  warranty. 
Xain  Y,  Old,  2  B.  &  C.  627. 

"With  all  PaTilt8."]--The  seller  of  a  ship 
^  with  all  faults"  is  bound  to  disclose  to  the 
buyer  a  latent  defect  known  to  himself,  and 
which  the  buyer  could  not  possibly  discover. 
Mell'tHh  V.  Afotfeux,  Peake,  115. 

But  it  was  afterwards  held  that  a  seller  of  a 
ship  '*  with  all  faults"  was  not  liable  for  latent 
defects,  unless  he  had  used  some  artifice  to  con- 
ceal them  from  the  buyer.  Ba^jlelwle  v.  WaTters, 
3  Camp.  154. 

Although  a  ship  is  sold  "  to  be  taken  with  all 
faalta,"  the  vendor  cannot  avail  himself  of  that 
stipulation,  if  he  knew  of  secret  defects  in  her, 
and  used  means  to  prevent  the  purchaser  from 
discovering  them,  or  made  a  fraudulent  repre- 
sentation of  her  condition  at  the  time  of  the  sale. 
Schneider  v.  Heath,  3  Camp.  506. 


V.  Sale  of  Provisions. 

Food.] — On  a  contract  to  supply  goods  for 
food,  there  is  an  implied  warranty  that  the  goods 
shall  be  fit  to  be  used  and  consumed.  Beer  v. 
Walker,  46  L.  J.,  C,  P.  677  ;  37  L.  T.  278 ;  25 
W.  R.  880. 

Such  warranty  is  not  satisfied  by  delivery  of 
the  goods  in  the  state  so  warranted  to  a  railway 
company  as  the  agent  of  the  purchaser,  to  be  for- 
warded to  the  purchaser,  but  is  a  warranty  that 
the  goods  shall  be  fit  to  be  used  and  consumed 
npon  delivery  to  the  purchaser  himself  in  the 
ordinary  course  of  transit.     lb. 

B.,  an  importer  of  Ostend  rabbits,  carrying  on 
bosiness  in  London,  entered  into  a  contract  with 
W.,  a  retail  cheesemonger  at  Brighton,  to  send 
him  weekly  from  London  by  railway  a  certain 
number  of  rabbits,  the  cost  of  carriage  from 
London  to  be  paid  by  W.  Under  this  contract 
two  half -casks  of  rabbits  were  forwarded  from 
London  to  Brighton  by  rail.  Shortly  after  ar- 
rival the  rabbits  in  one  of  the  casks  were  found 
to  be  putrid.  These  rabbits  on  their  arrival  in 
London  from  Ostend  at  6  P.M.  in  the  evening 
had  been  examined  by  B.  and  his  assistants  and 
found  to  be  in  good  condition,  and  were  at  once 
sent  to  the  London  terminus  of  the  Brighton 
railway.  They  arrived  at  W.'s  house  in  Brighton 
at  about  9  A.M.  the  next  morning,  when  he  ac- 
cepted them,  but  without  examination.  The 
above  took  pla<^e  in  the  ordinary  way  of  business 


and  in  accordance  with  the  usual  and  previou 
course  of  dealing  between  B.  and  W. : — Held, 
that  there  was  an  implied  warranty  by  B.  that  the 
rabbits  should  be  in  a  merchantable  condition 
and  fit  for  consumption  within  a  reasonable  time 
after  reaching  W.  at  Brighton  in  the  absence  of 
anything  exceptional  in  the  transit.    lb. 

In  Market — Diseased  Animals.]  —  Sheep  ap- 
parently healthy  and  sound  in  every  respect 
were  sold  wan*anted  sound  ;  two  months  after- 
wards a  great  part  of  them  died.  There  was 
nothing  to  connect  the  disease  of  which  they 
died  with  their  previous  condition,  but  it  was  in 
the  opinion  of  farmers  and  breeders  an  hereditary 
disease  called  the  "  goggles,"  and  incapable  of 
discovery  until  its  fatal  appearance  : — Held,  that 
this  disease  was  an  unsoundness  existing  at  the 
time  of  the  sale,  the  jury  being  of  opinion  that 
"  it  existed  in  the  constitution  of  the  sheep  at 
that  time."    Joliffv.  Bendell,  R.  &  M.  136. 

The  Contagious  Diseases  (Animals)  Act,  1869, 
8.  67,  does  not  render  the  sending  of  diseased 
animals  to  a  public  market  an  actionable  wrong, 
in  the  absence  of  any  warranty  of  soundness  or 
of  any  evidence  of  fraud  or  misrepresentation. 
Ward  V.  Jlobbs,  4  App.  Cas.  13  ;  48  L.  J.,  C.  P. 
281  ;  40  L.  T.  73  ;  27  W.  R.  114. 

A  number  of  pigs  was  sold  by  auction  in  a 
public  market,  subject  to  conditions  of  sale 
which  proved  that  no  warranty  would  be  given, 
and  that  the  animals  should  be  removed  "  with 
all  faults."  Shortly  after  the  sale  it  was  found 
that  the  pigs  were  infected  with  typhoid  fever, 
from  which  the  greater  portion  of  them  died  : — 
Held,  that  the  seller  of  the  pigs  had  not  been 
guilty  of  misrepresentation  by  his  conduct,  and 
was  not  liable  in  an  action  for  misrepresentation 
at  the  suit  of  the  purchaser.    2b. 

Meat.] — A  salesman,  who  sells,  in  a  public 
market,  meat  which  is  afterwards  found  to  be 
unfit  for  human  food,  but  which  he  had  no 
means  of  knowing,  or  reason  to  suspect,  was 
other  than  good  aad  wholesome  meat,  is  not 
liable  to  an  action  upon  an  implied  warranty,  or 
for  money  had  and  received ;  nor  is  he  liable, 
though  the  market  is  within  the  city  of  London, 
to  an  action  upon  a  local  statute  regulating  the 
sale  of  provisions  in  London,  i/nimerton  v. 
Mathews,  7  H.  &  N.  586  ;  31  L.  J.,  Ex.  139 ;  8 
Jur.,  N.  S.  61  ;  5  L.  T.  681  ;  10  W.  R.  346. 

A  salesman  who  sells  in  a  public  market  meat 
which  has  no  defect  discoverable  by  an  ordinary 
inspection,  but  which  is  afterwards  found  to  be 
unfit  for  human  food,  to  a  purchaser  who  selects 
it  himself,  does  not  impliedly  warrant  that  the 
meat  is  good,  and  is  not  liable  to  refund  the  price 
to  the  purchaser.     Smith  v.  Baker,  40  L.  T.  261. 

Supply  of  Liquor.] — ^W^here  a  party  enters  into 
an  agreement  with  another  to  purchase  from  him 
all  the  liquor  to  be  consumed  on  certain  pre- 
mises, the  law  implies  a  condition  that  the 
liquor  supplied  shall  be  fit  to  be  drunk,  and  an 
action  may  be  maintained  for  a  breach  of  this 
implied  agreement ;  but  such  a  breach  does  not 
justify  the  other  contracting  party  in  trans- 
ferring his  general  custom,  although  on  each 
Particular  occasion  when  bad  liquor  is  supplied 
e  has  a  right  to  return  it  and  demand  better, 
and,  in  the  event  of  non-compliance,  may  for 
that  occasion  procure  liquor  elsewhere.     Clarke 

F  x^  2 


1 


871 


SALE — Warranties  and  Sale  by  Sample. 


872 


V.  Stancliffe,  7  Ex.  439  ;  21  L.  J.,  Ex.  129  ;  16 
Jur.  430. 

Dealers  in  Vietnals.] — Victuallers,  brewers, 
and  other  common  dealers  in  victaals,  who  in 
the  course  of  their  trade  sell  provisions  unfit  for 
the  food  of  man,  are  liable  civilly  to  the  vendee 
without  any  fraud  on  their  part  or  warranty  of 
the  soundness  of  the  thing  sold ;  but  a  private 
person  not  following  any  of  these  trades,  who 
sells  an  unwholesome  article  for  food,  is  not 
liable  under  such  circumstances.  liurnby  v. 
Jtollitt,  16  M.  &  W.  644  ;  17  L.  J.,  Ex.  190  ;  11 
Jur.  827. 

Resale.] — On  the  sale  of  any  commodity  to  be 
resold  as  an  eatable  or  drinkable,  the  seller  can- 
not recover  if  it  is  utterly  uneatable  or  undrink- 
able,  and  so  unsaleable.  Harman  v.  Bmnett^  1 
F.  &  F.  460. 

Befase  Oil.] — Seed  crushers,  who  st)ld  their 
refuse  oil  cake  to  graziers,  without  describing  it 
or  selling  it  as  fit  for  the  food  of  cattle,  nor  even 
knowing  that  it  was  bought  as  such,  are  not 
liable,  on  an  implied  warranty  that  it  was  so,  for 
the  consequences  of  the  cattle  being  fed  with 
it.    Jackson  v.  Harrison,  2  F.  &  F.  782. 

Wine  fit  to  be  laid  down.]— The  defendant's 
traveller  agreed,  without  sample,  to  sell  to  the 
plaintiff  a  pipe  of  superior  port  wine,  fit  to  be 
laid  down.  The  wine  was  afterwards  bottled  by 
the  defendant,  and  when  delivered  to  the  plain- 
tiff, was  described  in  the  invoice  as  "  superior  old 
port."  The  wine  afterwards  proved  to  be  sour, 
owing  to  there  being  a  deficiency  of  spirit  at  the 
time  of  bottling.  A  verdict  having  been  found 
for  the  plaintiff: — Held,  per  Kelly,  C.  B.,  that 
the  defendant  did  absolutely  contract  to  sell 
wine  fit  to  be  laid  down,  and  was  bound  to 
supply  wine  suitable  for  that  purpose  : — Per 
Martin,  Pigott  and  Cleasby,  BB.,  that  there  was 
evidence  for  the  jury  that  the  defendant  had 
warranted  the  wine  to  be  fit  to  be  laid  down  : — 
Per  Martin,  B.,  as  words  of  commendation  do  not 
amount  to  a  warranty,  the  general  rule  of  law  is 
that  the  maxim  caveat  emptor  applies  to  the  sale 
of  specific  goods  whenever  the  buyer  has  an 
opportunity  of  inspecting  the  chattel  sold.  Os- 
borne V.  Hart,  23  L.  T.  851 ;  19  W.  R.  331. 

Sale  of  Specific  Crop.]— In  March,  1872,  the 
defendant  agreed  to  sell  to  the  plaintiff  200  tons 
of  potatoes,  grown  on  land  belonging  to  the  de- 
fendant at  W.  to  be  delivered  in  the  following 
September  and  October.  The  defendant  served 
a  sufiicicnt  quantity  to  meet  the  contract  in  the 
ordinary  course  of  husbandry.  Before  the  time 
of  the  performance  of  the  contract  a  large  por- 
tion of  the  crop  was  destroyed  by  disease  with- 
out any  default  on  the  part  of  the  defendant, 
and  the  remainder  was  insuflicient  to  meet  the 
contract.  In  an  action  for  non-delivery  : — Held, 
that  the  contract  was  for  the  sale  of  a  specific 
crop,  without  any  waiTanty  that  the  crop  should 
continue  to  exist  at  the  time  of  i)erformance. 
Howell  V.  dmuland,  1  Q.  B.  D.  268  ;  46  L.  J., 
Q.  B.  147  ;  33  L.  T.  832  ;  24  W.  R.  470— C.  A. 


vi.  Sale  of  Patented  Articles, 
Speeified  Purpose.]— Where  a  person  orders  a 


machine,  previously  known  and  ascertained,  for 
which  the  seller  has  a  patent,  it  is  no  answer  for 
the  price  of  the  machine,  that  it  did  not  answer 
the  purpose  specified  in  the  patent,  although  it 
is  not  shewn  that  the  buyer  has  had  previous 
opportunities  of  exercising  his  judgment  as  to 
the  usefulness  of  the  machine.  OUphant  v. 
Bayley,  D.  &  M.  373 ;  5  Q.  B.  288 ;  13  L.  J.,  Q.  B. 
34  ;  7  Jur.  1130. 


Evidence  of  Knowledge.] — The  defendant 


sent  to  the  plaintiff  (the  patentee  of  an  invention 
known  as  Chanter's  Smoke-consuming  Furnace) 
the  following  written  order :  "  Send  me  your 
patent  hopper  and  apparatus,  to  fit  up  my  brew- 
ing copper,  with  your  smoke-consuming  furnace : 
patent  right  16^  lbs. ;  iron  work  not  to  exceed 
5/.  OS. ;  engineer's  time  fixing,  Is.  6d.  per  day." 
The  plaintiff  put  up  accordingly  on  the  defen- 
dant's premises  one  of  his  patent  furnaces,  but 
it  was  found  not  to  be  of  any  use  for  the  pur- 
lM)se  of  a  brewery,  and  was  returned  to  the  plain- 
tiff : — Held  (no  fraud  being  imputed  to  the  plain- 
tiff), that  there  was  not  an  implied  warranty  on 
his  part  that  the  furnace  supplied  should  be  fit 
for  the  purposes  of  a  brewery  ;  but  that  the  de- 
fendant having  defined  by  the  order  the  par- 
ticular machine  to  be  supplied,  the  plaintiff 
performed  his  part  of  the  contract  by  supplying 
that  machine,  and  was  entitled  to  recover  the 
whole  161.  16*.,  the  price  of  the  patent  right. 
Chanter  v.  HopUns,  4  M.  &  W.  399  ;  1  H.  &  H. 
377 ;  3  Jur.  58. 

Held,  also,  that  parol  evidence  was  inadmissible 
to  shew,  that,  at  the  time  of  making  the  contract, 
the  plaintiff  was  aware  of  the  purpose  for  which 
the  furnace  was  to  be  used.    lb. 


Definition  no  Warranty.] — The  defendant 


sent  to  the  plaintiff,  the  patentee  of  an  invention 
called  "  Prideaux's  Patent  Self-closing  Valve," 
and  who  carried  on  business  under  the  name  of 
"  The  Smoke  Prevention  Company,*'  the  follow- 
ing WTitten  order  :  "  Please  prepare  us  a  smoke- 
preventing  valve,"  giving  the  dimensions  of  the 
fumacc-door  to  which  it  was  to  be  applied. 
The  plaintiff  accordingly  sent  the  defendant  one 
of  his  patent  self-closing  valves,  but  it  was  found 
not  to  be  of  any  use  for  the  purpose  for  which  it 
was  designed.  No  fraud  was  imputed  to  the 
plaintiff ;  but  the  defendant,  on  being  sued  for 
the  price  of  the  article,  relied  on  the  statements 
contained  in  a  circular  which  had  been  sent  to 
him  by  the  plaintiff,  to  the  effect  that  the  patent 
article  would  consume  smoke,  and  effect  a  con- 
siderable saving  in  fuel,  as  amounting  to  a  war- 
ranty that  it  should  be  fit  for  the  purpose  to 
which  it  was  to  be  applied : — Held,  that  no  such 
warranty  could  be  implied,  but  that,  the  defen- 
dant having  defined  by  the  order  the  particular 
machine  to  be  supplied,  the  plaintiff  performed 
his  part  of  the  contract  by  supplying  that 
machine,  and  was  entitled  to  recover.  Prideaux 
V.  Bumu'tt,  ]  C.  B.,  N.  S.  613. 

When  a  man  purchases  a  patented  article,  with 
a  known  title,  there  is  no  implied  warranty  that 
it  will  answer  any  particular  purpose,  but  it  is 
for  the  jury  to  say  whether  there  was  an  express 
warranty,  and  the  mere  fact  that  in  printed  in- 
voices or  prospectuses  the  invention  is  described 
as  effecting  an  object,  is  not  in  itself  conclusive 
evidence  of  a  warranty.  Prideuux  v.  M^Murray^ 
2  F.  &  F.  225. 

A  farmer  having  by  letter  inquired  of  an  agent 
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for  the  sale  of  agricaltural  machines,  the  lowest 
price  for  which  he  could  furnish  a  com  machine, 
the  agent  replied  by  letter  as  follows :  "  1  happen 
to  have  a  very  good  second-hand  Wood's  reaper, 
which  I  can  offer  you  at  16/.  16«.  It  belonged  to 
a  gentleman  who  has  retired  from  farming ;  he 
paid  me  352.  for  it  a  little  time  ago  ;  it  has  only 
cut  about  fifty  acres,  and  it  is  not  one  penny  the 
worse — ^m  fact  you  would  hardly  know  it  from  a 
new  one.  I  incloec  drawings.  I  have  sold  more 
than  thirty  of  these  machines  in  this  part,  all  of 
which  are  doing  well,  so  that  I  can  confidently 
recommend  it.  I  do  not  recommend  it  for  cutting 
meadow  grass,  but  it  will  cut  wheat,  barley,  oats, 
clover,  French  grass,  or  any  grain  crop  effi- 
ciently." In  an  action  to  recover  damages  for 
breach  of  warranty,  the  machine  having  failed 
to  perform  the  desired  work : — Held,  that  the 
letter  did  not  amount  to  a  warranty  or  a  contract 
that  the  particular  machine  would  do  the  specified 
work,  but  was  a  mere  representation  and  a  de- 
scription of  Wood's  patent  reapers  generally. 
Chalmers  v.  Harding,  17  L.  T.  671. 

Sale  of  Patent — Warranty  as  to  Title.] — An 
agreement,  after  reciting  that  the  plaintiff  had 
invented  a  method  for  the  prevention  of  boiler 
explosions,  and  had  obtained  a  patent  for 
it,  and  assigned  away  half  of  his  interest  in 
it,  and  that  the  plaintiff  was  desirous  of  taking 
out  patents  for  other  countries,  provided  that 
the  defendant  should  proceed  to  take  out  such 
patents,  and  should  pay  2,5002.  in  such  manner 
as  should  be  mutually  agreed,  upon,  in  con- 
sideration whereof  the  plaintiff  transferred  to 
the  defendant  the  half  of  those  patents  when 
they  should  be  obtained,  and  the  remaining  half 
of  the  English  patent.  To  a  declaration  on  this 
agreement,  that  the  defendant  had  refused  to 
pay  the  money  on  request,  or  to  enter  into  any 
agreement  as  to  the  manner  of  payment,  the 
defendant  pleaded  that  the  invention  was  not 
new  in  England,  and  was  worthless,  and  the 
plaintiff  was  not  the  first  inventor : — Held,  that 
there  was  in  the  agreement  no  warranty,  ex- 
pressed or  implied,  tiiat  the  patent  was  inde- 
feasible ;  and,  no  fraud  being  alleged,  and  the 
defendant  having  the  same  means  of  knowledge 
as  to  the  novelty  and  value  of  the  patent  as  the 
plaintiff,  that  the  plea  was  bad.    Hall  v.  Conder, 

2  C.  B^  N.  S.  22  ;  26  L.  J.,  C.  P.  138 ;  3  Jur., 
N.  S.  366.    Affirmed  on  appeal,  2  C.  B.,  N.  S.  63  ; 

3  Jur.,  N.  S.  963— Ex.  Ch. 

Trade  Mark.] — H.  k  Co.  carried  on  business 
as  iron  manufacturers,  having  succeeded  to  a 
firm  of  S.  &  H.  The  defendant  asked  for  iron 
marked  **S.  &  H.,"  but  was  told  of  the  change  in 
the  firm.  He  then  ordered  a  quantity  of  "  S.  &  H. 
crown  common  bars."  H.  &  Co.  supplied  the 
defendant  with  iron  marked  "  H.  &  Co.,"  but  of 
the  same  quality  as  "  S.  &  H. ; "  the  defendant 
rejected  it  on  account  of  the  difference  of  brand. 
The  jury  found  that  there  was  no  value  in  the 
brand : — Held,  that  there  was  no  stipulation  that 
the  iron  to  be  supplied  should  be  of  a  particular 
brand,  but  of  the  particular  quality,  known  by 
the  letters  "S.  &  H."  Uopk'uis  v.  Hitchcock, 
14  C.  B.,  N.  S.  65 ;  32  L.  J.,  C.  P.  154  ;  9  Jur., 
N.  S.  896  :  8  L.  T.  204  :  11  W.  R.  597. 

vii.  Sale  of  Pictures. 
Kame  of  Artiet.] — The  putting  down  the  name 


of  an  old  artist  in  a  catalogue  as  the  painter  of  a 
particular  picture  is  not  such  a  warranty  as  will 
subject  the  seller  to  an  action.  Jeudichir  v. 
Shade,  2  Esp.  572. 

But  if  the  agent  of  the  vendor  of  a  picture, 
knowing  the  vendee  labours  under  a  delusion 
with  respect  to  the  picture,  which  materially  in- 
fluences his  judgment,  permits  him  to  make  the 
purchase  without  removing  that  delusion,  the 
sale  is  void.     Hill  v.  Gray,  1  Stark.  434. 

Upon  a  sale  of  pictures,  a  bill  of  parcels  of 
*  four  pictures,  views  in  Venice,  Canaletti,  160/.," 
is  evidence  of  a  warranty  that  the  pictures  were 
the  production  of  that  artist.  Power  v.  JJarh^ m , 
6  N.  &  M.  62  ;  7  C.  &  P.  356  ;  1  H.  &  W.  683  ;  4 
A.  &  E.  473  ;  1  M.  &  Rob.  507. 

But  the  mere  description  of  a  picture  as  being 
the  work  of  a  particular  master,  in  an  invoice,  is 
not  a  warranty  that  the  picture  was  painted  by 
that  master.    Ih. 

If,  in  an  action  on  a  warranty  of  pictures,  it 
appears  that,  before  the  sale,  the  vendor  stated 
to  the  vendee  that  they  were  the  works  of  a  par- 
ticular master,  it  will  be  for  the  jury  to  consider 
whether  the  vendor  made  this  representation  as 
a  part  of  the  contract  of  sale,  or  whether  the 
Vendor  made  the  representation  as  matter  of 
opinion  only.    lb. 

A.  sold  to  B.  for  952.  two  pictures,  representing 
them  as  "  a  couple  of  Poussin's  ; "  they  were,  in 
fact,  not  originals,  but  very  excellent  copies ;  B. 
did  not  offer  to  return  them  : — Held,  that,  if  the 
jury  thought  that  B.  believed,  from  the  repre- 
sentation of  A.,  that  they  were  originals,  he  was 
not  bound  to  pay  the  price  agreed  upon;  but 
that,  as  he  kept  them,  he  was  liable  to  pay  what- 
ever sum  the  jury  might  consider  to  be  the  value. 
Lomi  V.  Tucker,  4  C.  &  P.  15. 

A.  sold  a  picture  to  B.  as  a  Rembrandt ;  there 
was  contradictory  evidence  in  an  action  on  an 
accommodation  bill  given  for  the  price,  as  to 
whether  there  was  a  warranty,  or  only  a  repre- 
sentation. The  picture  was  kept : — Held,  that, 
if  the  jury  thought  there  was  a  warranty,  and 
that  it  was  broken,  then  they  should  find  their 
verdict  for  that  sum  which  they  considered  to  be 
the  actual  value  of  the  picture.  De  Sewhanhcrtj 
V.  Buchanan,  5  C.  &  P.  343. 

viii.  Sale  of  Seeds. 

Adulteration.] — A.  undertook  to  supply  B. 
with  certain  parcels  of  linseed,  which  he  war- 
ranted should  be  "  Calcutta  linseed,"  and  sup- 
plied him  with  linseed  containing  15  per  cent,  of 
other  seeds.  Calcutta  linseed,  at  the  time  the 
contract  was  made,  contained,  usually,  from  2  to 
3  per  cent,  of  other  seeds.  The  jury  was  asked, 
whether  this  was  such  an  adulteration  or  admix- 
ture of  foreign  substances  as  to  alter  the  distinc- 
tive character  of  the  article,  and  prevent  its 
being  saleable  as  "  Calcutta  linseed ; "  and 
whether  this  adulteration  was  such  as  might 
reasonably  be  expected : — Held,  no  misdirection. 
Wieler  v.  Schilizzi,  17  C.  B.  619  ;  26  L.  J.,  C.  P. 
89. 

The  defendant,  by  his  agent,  sold  the  plaintiffs 
a  parcel  of  turnip  seed,  and  gave  the  following 
sold-note  :  "  Mr.  T.  C.  R."  (the  defendant's 
agent)  "sold  to  Messrs.  B.  &  Co."  (the  plain- 
tiffs), "for  Mr.  C.  L."  (the  defendant),  "fourteen 
quarters  Skirving's  Swedes,  at  lis.  per  bushel." 
The  defendant's  agent  afterwards  sold  the  plain- 
tiffs a  second  parcel  of  turnip  seed,  stating  that 
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it  was  '•  of  the  same  stock  "  as  the  first  parcel. 
No  sold-note  was  given  ;  the  invoices  described 
it  as  "24^  quarters  of  turnips:" — Held,  as  to 
the  first  parcel,  that  the  jury  was  properly 
directed  that  the  description  of  it  in  tne  sold- 
note  amounted  to  a  warranty  that  it  was  iSkir- 
ving's  Swedes.  As  to  the  second  parcel,  that 
the  statement  of  the  defendant's  agent  that  it 
■was  "of  the  same  stock"  as  the  first,  on  the 
subsequent  sale  to  the  plaintiflfe,  was  evidence 
of  a  warranty  that  the  second  parcel  also  was 
Skirving's  Swedes.  Allan  v.  Lake^  18  Q.  B. 
560. 

An  action  is  maintainable  by  a  seed  merchant 
against  seed  brokers  for  falsely  warranting  tur- 
nip seed  to  be  rape  seed,  although  sold  by  sample 
and  of  greater  value  than  turnip  seed,  the  pur- 
chaser having  sustained  actual  loss  and  injury 
in  his  business,  having  resold  it  as  rape  seed, 
and  having  had  to  compensate  his  customers. 
Zovegrove  v.  Fisher j  2  F.  &  F.  128. 

b.  Express. 

What  Amounts  to.]—"  Received  from  A.  the 
sum  of  60/.  for  a  black  horse,  rising  five  years, 
quiet  to  ride  and  drive,  and  warranted  sound  up 
to  this  date,  or  subject  to  the  examination  of  a 
veterinary  surgeon  : " — Held,  not  to  be  a  war- 
i-anty  that  the  horae  was  quiet  to  ride  and  drive. 
AtUhony  v.  IlaUtead,  37  L.  T.  433. 

See  canes  sub  tit.  HORSE. 

The  defendant,  living  at  Cardiff,  on  the  9th 
November,  1874,  wrote  to  the  plaintiff,  living  in 
London  offering  to  sell  him  a  second-hand  loco- 
motive engine,  in  good  working  order,  for  385/., 
and  asking  if  the  plaintiff  would  get  it  inspected, 
and  see  if  he  could  take  it,  to  which  the  plaintiff, 
on  the  10th,  rcplied,  saying, ''  Tell  me  who  are 
the  makcre,  what  material  arc  the  fire-box  and 
tubes  made  of,  and  how  old  is  the  engine."  The 
defendant's  answer  of  the  12th  was  as  follows : 
"  England  &  Co.  are  the  makers  of  the  locomo- 
tive, age  about  thirteen  and  a-half  years,  fire- 
box and  tubes  are  copper.  Can  you  let  someone 
inspect  her  1 "  In  reply  to  which  the  plaintiff, 
on  the  14th,  wrote  as  follows  :  "  If  you  can 
assure  me  that  the  loco,  is  in  good  working  order 
I  will,  on  the  faith  of  that,  send  an  eupineer 
dow  n  to  look  at  it. ' '  The  defendant  ha vi ng  on  the 
16th  written,  saying,  "  The  engine  is  now  in  good 
onler,"  the  plaintiff  thereupon  sent  an  engineer 
to  Halifax,  where  the  engine  was,  to  inspect  and 
give  him  an  estimate  of  the  value,  with  parti- 
culars of  the  size,  and  diameter  of  the  cylinder 
and  wheels,  and  their  condition.  The  engineer 
inspected  the  engine,  and  in  the  course  of  his 
examination  he  cleared  away  the  soot  and  smoke 
from  one  of  the  tubes,  and,  finding  it  to  be  of 
brass,  he  took  for  granted  that  all  of  them  were 
of  that  material,  and  carried  his  examination  in 
that  respect  no  farther.  He  then  sent  his  report, 
giving  a  detailed  description  of  the  engine  to 
the  plaintiff,  stating,  amongst  other  particulars, 
"  copper  fire-box  and  brass  tubes,"  and  specify- 
ing the  repairs  necessary  to  be  done.  U|)Ou  this 
the  plaintiff,  on  the  27th  November,  wrote  to  the 
defendant  saying,  "  The  condition  of  the  engine, 
and  all  things  considered,  I  cannot  offer  you 
more  than  300/.  for  it,  and  if  you  like  to  accept 
that  I  will  take  the  engine."  That  offer  the 
defendant  accepted,  and  the  bargain  was  there- 
upon concluded  between  them.    Upon  taking 


the  engine  to  pieces  some  months  afterwards, 
the  plaintiff  found  that  only  five  of  the  boiler 
tubes  were  of  brass,  the  remaining  131  being  of 
iron,  and  thereupon,  on  the  strength  of  the  de- 
fendant's representation,  in  his  letter  of  the 
12th  November,  that  the  tubes  were  copper,  he 
claimed  compensation,  from  the  defendant  for 
the  difference  in  value  between  the  two  metals, 
which,  the  defendant,  denying  his  liability,  re- 
fused to  make.  The  plaintiff  then  brought  an 
action,  at  the  trial  of  which  a  verdict  was 
formally  entoi*ed  for  him,  with  leave  to  the  de- 
fendant to  move  to  enter  the  verdict  on  the 
groimd  that,  on  the  true  construction  of  the 
correspondence,  the  defendant  did  not  warrant 
as  alleged,  and  that  the  representation  therein 
contained  did  not  enter  into  or  form  part  of  the 
subsequent  contract : — Held,  first,  that  the  de- 
fendant's letter  of  the  12th  November  amounted 
to  an  express  warranty  by  the  defendant,  on  the 
faith  of  which  the  plaintiff  acted  in  concluding 
the  bargain,  that  the  tubes  of  the  engine  were 
of  brass  or  copper ;  and,  secondly,  that  the  sub- 
sequent inspection  by  the  plaintiff's  engineer, 
which  was  intended  only  to  apply  to  the  ascer- 
taining the  engine's  working  condition  and  state 
of  repairs,  and  not  to  the  material  of  the  tubes, 
did  not  do  away  with  or  in  any  way  affect  such 
previous  warranty.    Cowdy  v.  Thmnas,  36  L.  T.  22. 

Timber  of  Specified  Assortment  as  Classified 
by  Official  Surveyors  at  Fort  of  Shipmenc] — 
The  defendants,  who  were  timber  merchants  at 
Miramichi,  N.  B.,  contracted  in  UTiting  to  sell 
to  the  plaintiff*  "wood  goods  of  the  under- 
mentioned assortment,  as  classified  by  the  offi- 
cial surveyors  of  timber  at  port  of  shipment," 
After  containing  provisions  as  to  shipment  at 
St.  John's,  and  as  to  the  mode  of  payment,  &c., 
the  contract  provided  thus  : — "  Assortment  and 
prices  above  referred  to.  About  270  St.  Peters- 
burg standards  of  bright  fresh  spruce  deals,  and 
Hssorted  about  as  follows."  Several  dimensions 
were  specified,  and  bracketed  opposite  to  these 
were  the  words  "  averaging  second  quality."  In 
an  action  to  recover  damages  for  breach  of  the 
contract,  the  plaintiff  in  his  statement  of  claim 
set  out  the  contract,  and  alleged  that  until  their 
arrival  in  Ireland  he  had  no  opportunity  of  ex- 
amining them,  and  as  a  breach  of  the  contract 
alleged  that  the  standards  of  deal  delivered  were 
in  fact  materially  different  from  the  goods  con- 
tracted to  be  sold,  in  that  the  same  were  not 
bright  or  fresh,  nor  did  they  average  second 
quality,  but  were  of  inferior  quality  to  second 
quality,  nor  were  they  of  merchantable  quality 
at  all.  Defence  :  That  the  goods  were  shipped 
from  the  port  of  Miramichi,  and  at  the  said 
port  there  were  at  the  date  of  the  contract 
official  surveyors  of  timber  duly  appointed  by 
competent  authority,  and  whose  duty  it  was  to 
I  assort  and  classify  all  wood  goods  shipped  from 
said  port,  to  determine  their  quality  and  de- 
scription, and  also  whether  the  same  were  bright 
and  fresh,  for  the  purpose  of  such  classification. 
Averment :  that  the  wood  goods,  the  subject- 
matter  of  the  action,  were  before  shipment  duly 
assorted  and  classified,  and  their  quality  and 
description  determined,  by  such  official  sur- 
veyors of  timber  ;  and  the  wood  goods  delivered 
by  the  defendants  to  the  plaintiff  were,  accord- 
ing to  such  assortment  and  classification,  bright 
and  fresh,  and  otherwise  of  the  quality  and 
description  mentioned  in  the  contract.     Keply  : 
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That  the  goods  were  not  in  fact,  when  shipped, 
bright  or  fresh,  nor  did  they  average  second 
qasditj,  nor  were  they  of  merchantable  qaality  : 
— Held,  on  demurrer  to  the  reply,  that  the  con- 
tract sued  on  was  upon  its  trae  construction  not 
a  contract  to  deliver  to  the  plaintifE  bright  fresh 
spruce  deals,  averaging  second  quality,  abso- 
lutely, but  wood  goods  consisting  of  bright  fresh 
spruce  deals  of  the  average  quality,  as  classified 
by  the  official  surveyors,  that  the  contract  was 
that  the  goods  should  be  of  the  assortment 
mentioned  as  so  classified,  and  that,  therefore, 
the  reply  was  no  answer  to  the  defence.  AT*  Clel- 
land  V.  Stevoart,  12  L.  R.,  Ir.  126. 

See  also  ca$es  ante,  cols.  770,  771. 


c.  Authority  to  Warrant. 

Seope  of  Agency.] — Where  a  principal  employs 
an  agent  or  a  servant  to  sell  for  him,  what  such 
agent  says  as  a  warranty  or  a  representation  at 
the  time  of  the  sale,  respecting  the  thing  sold, 
is  evidence  against  the  principal ;  but  not  what 
he  has  said  at  another  time.  Helgear  v.  Hawke, 
5  Esp.  72. 

Although  a  warranty  given  by  a  person  in- 
trusted to  sell  prim&  facie  binds  the  principal,  the 
warranty  of  a  person  intrusted  merely  to  deliver 
the  thing  sold  is  not  prim&  facie  binding  on  the 
principal,  but  an  express  authority  mustbe  shewn. 
Woodiii  V.  Burford,  2  C.  &  M.  391  ;  4  Tyr.  264. 

If  A.  constitutes  B.  his  agent  for  the  sale  of  a 
certain  article,  B.  is  thereby  invested  with  autho- 
rity to  do  all  that  is  usual  in  the  trade  to  do  on  the 
sale  of  the  article  ;  be  may,  therefore,  have  autho- 
rity to  warrant  the  goodness  of  the  article,  so  as 
to  bind  A.,  though  A.  never  gave  him  any  express 
authority  to  that  effect.  Dingle  v.  Hare,  7  C.  B., 
N.  S.  145 ;  29  L.  J.,  C.  P.  143  j  6  Jur.,  N.  S. 
679. 

A  principal  is  liable  to  an  action  for  the  frau- 
dulent misrepresentation  of  his  agent,  acting  in 
the  course  of  his  business.  Barwick  v.  Englhh 
Joint  Stock  Bank,  2  L.  R.,  Ex.289;  36  L.  J.,  Ex. 
147  ;  16  L.  T.  461  ;  15  W.  R.  877— Ex.  Ch. 

A  baker  was  desirous  of  disposing  of  his  shop 
and  the  goodwill  of  his  business,  and  in  conse- 
quence an  advertisement  was  inserted  in  a  news- 
paper, stating  that  the  house  was  doing  twelve 
sacks  a  week.  The  advertisement  was  inserted 
by  a  broker,  in  consequence  of  a  conversation 
with  the  baker's  wife,  who  managed  the  business 
for  him  ;  in  which  conversation  she  told  the 
broker  that  they  'did  between  nine  aud  ten  silcks 
a  week,  upon  which  the  latter  said,  **  We  must 
make  it  twelve  for  the  paper."  In  consequence 
of  the  advertisement,  a  person  desirous  of  pur- 
chasing went  to  the  wife,  and  said  to  her,  **  Are 
yuu  really  doing  anything  like  this  business  ? " 
to  which  she  replied,  *'  Yes,  we  are  doing  eleven 
sacks  ;  "  and  appealed  to  the  man  in  the  shop, 
who  confirmed  her  statement.  The  baker  him- 
self did  not  appear  at  all  in  any  part  of  the  tran- 
saction, except  that  he  received  the  purchase- 
money,  and  paid  the  broker  his  commission.  In 
an  action  brought  by  the  purchaser  on  the  repre- 
sentation contained  in  the  advertisement : — Held, 
that  the  baker  was  personally  and  individually 
answerable  in  damages,  inasmuch  as  though  he 
did  not  make  any  representation  himself,  yet  he 
made  his  wife  his  agent,  and  was  bound  by  her 
statements.     Taylor  v.  Orcen,  8  C.  &  P.  316. 

See  aUo  PRINCIPAL  AND  Agent. 


Bisooimting  Bill.^ — If  an  agent,  employed  by 
the  indorsees  of  a  bill  to  get  it  discounted,  war- 
rants it  to  be  a  good  one,  his  employers  are  bound 
by  this  act,  and  are  liable  to  refund  if  the  bill  is 
afterwards  dishonoured  by  the  acceptor.  Fenn 
V.  Harrison,  4  T.  R.  177. 

Otherwise,  if  the  warranty  was  beyond  the 
scope  of  the  agent's  authority,  by  the  principal 
having,  at  the  time  of  employing  him,  said  he 
would  not  warrant  or  indorse  the  bill.    Ih. 

Sale  of  a  Horse.] — ^A  servant  of  a  private 
owner,  intrusted  on  one  particular  occasion,  not 
at  a  fair  or  other  public  mart,  to  sell  and  deliver 
a  horse,  is  not,  therefore,  by  law  authorized  to 
bind  his  master  by  a  warranty ;  but  the  buyer 
who  takes  a  warranty  in  such  a  case  takes  it  at 
the  risk  of  being  able  to  prove  that  the  servant 
had  his  master's  authority  to  give  it,  Brady  v. 
Tod,  9  C.  B.,  N.  S.  592  ;  30  L.  J.,  C.  P.  223  ;  7 
Jur.,  N.  S.  827  ;  4  L.  T.  212  ;  9  W.  R.  483. 

2.  Sale  by  Sample. 

dneitions  for  Jury.] — The  plaintiff  offered  to 
sell  to  the  defendant  oats,  and  exhibited  a 
sample  ;  the  defendant  took  the  sample,  and  on 
the  following  day  wrote  to  say  that  he  would 
take  the  oats  at  the  price  of  34^.  per  quarter. 
He  afterwards  refused  to  accept  the  oats  on  the 
ground  that  they  were  new,  and  he  thought  he 
was  buying  old  oats  ;  nothing,  however,  was  said 
at  the  time  the  sample  was  shewn  as  to  their 
being  old  ;  but  the  price  was  very  high  for  new 
oats.  The  judge  left  to  the  jury  the  question 
whether  the  plaintiff  had  believed  the  defendant 
to  believe,  or  to  be  under  the  impression,  that  he 
was  contracting  for  old  oats,  and  if  they  were 
of  opinion  that  he  had  so  believed,  he  directed 
them  to  find  for  the  defendant.  The  jury  having 
found  for  the  defendant : — Held,  that  there  must 
be  a  new  trial : — Per  Cockbum,  C.  J.,  on  the 
ground  that  the  passive  acquiescence  of  the 
seller  in  the  self-deception  of  the  buyer  did  not 
entitle  the  latter  to  avoid  the  contract : — Per 
Blackburn,  J.,  on  the  ground  that  there  is  no 
legal  obligation  in  a  vendor  to  inform  a  pur- 
chaser that  the  latter  as  under  a  mistake  not 
induced  by  the  act  of  the  vendor ;  and  that  the 
direction  did  not  bring  to  the  minds  of  the  jury 
the  distinction  between  agreeing  to  take  the  oats 
under  the  belief  that  they  were  old,  and  agreeing 
to  take  the  oats  under  the  belief  that  the  plain- 
tiff contracted  that  they  were  old : — and  per 
Hannen,  J.,  on  the  ground  that  the  direction 
did  not  sufficiently  explain  to  the  jury  that,  in 
order  to  relieve  the  defendant  from  liability,  it 
was  necessary  that  they  should  find,  not  merely 
that  the  plaintiff  believed  the  defendant  to  be- 
lieve that  he  was  buying  old  oats,  but  that  he 
believed  the  defendant  to  believe  that  he,  the 
plaintiff,  was  contracting  to  sell  old  oats.  Smith 
V.  Hughes,  6  L.  R.,  Q.  B.  597  ;  40  L.  J.,  Q.  B. 
221  ;  25  L.  T.  329  ;  19  W.  R.  1059. 

In  pursuance  of  an  advertisement  which  an- 
nounced that  "purchasers  are  required  to  exa- 
mine bulk  for  themselves,  as  sellers  accept  no 
responsibility,"  a  corn-broker,  on  the  plaintiff's 
instructions,  put  up  for  sale  a  quantity  of  maize, 
which  was  stored  at  a  distance  from  the  auction- 
room.  One  of  the  conditions  of  sale,  which  were 
read  at  the  commencement  of  the  auction,  but 
which  the  defendant  was  not  clearly  proved  to 
have  heard,  and  which  were  not  referred  to  in 
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the  auctioneer's  ledger,  declared  that  the  maize 
would  be  "  sold  as  it  now  lies  in  store  (sellers 
being  irresponsible)."  Small  bags  labelled  "  ex 
Emma  Peasant "  (that  being  the  name  of  the 
vessel  whose  cargo  the  plaintiff  had  directed  the 
broker  to  sell),  and  containing  samples  of  sound 
maize,  were  exhibited  at  the  auction  ;  and  the 
defendant,  who  had  not  inspected  the  bulk, 
became  the  purchaser,  the  biddings  being  signed 
hy  the  auctioneer  under  the  heading  in  his  ledger 
— which  was  not  shewn  to  the  defendant — "  Sale 
of  mixed  maize,  ex  *  Emma  Peasant,'  by  order 
of  (the  plaintiff's  firm)."  There  was  no  other 
evidence  of  a  written  contract  between  the  par- 
ties. The  defendant  having  subsequently  refused 
to  accept  delivery  of  the  cargo  of  the  Emma 
Peasant,  which  was  of  an  inferior  quality,  on  the 
ground  that  it  was  not  that  which  had  been  sold, 
the  plaintiff  effected  a  resale  and  sued  him  for 
the  loss  thereon,  when  the  judge  left  to  the  jury 
the  sole  question,  whether  the  sample  shewn  at 
the  auction  had  been  taken  from  the  bulk  of  the 
Emma  Peasant,  or  from  that  of  the  Jessie 
Parker,  a  superior  cargo  belonging  to  the  plain- 
tiff, which  had  lain  in  the  same  store.  The  juiy 
having  found  that  the  sample  was  in  fact  taken 
from  the  latter  bulk,  a  verdict  for  the  amount 
claimed  was  directed  for  the  plaintiff,  leave  being 
reserved  for  the  defendant  to  have  the  verdict 
entered  for  him  if  the  judge  should  have  so 
directed  : — Held,  that  as  the  plaintiff  intended 
to  sell  one  bulk,  and  the  defendant  to  buy 
another,  there  was  no  contract  between  them,  or 
(per  Christian,  L.  J.)  if  there  was,  it  was  a  con- 
tract as  to  the  bulk  of  which  a  sample  had  been 
exhibited  at  the  auction  ;  that  the  exhibiting  of 
the  sample  amounted  to  a  representation  by  the 
sellers  that  it  was  taken  from  the  bulk  which 
was  about  to  be  sold  ;  that  the  meaning  of  the 
condition  as  to  the  irresponsibility  of  the  sellers 
was  that  they  guaranteed  the  sample  was  taken, 
though  not  necessarily  fairly  taken,  from  the 
bulk  to  be  sold ;  that  the  heading  in  the  auc- 
tioneer's ledger,  not  having  been  shewn  to  the 
defendant  before  the  sale,  could  not  bind  him  ; 
and  that  the  auctioneer  had  no  authority  to  sign 
the  defendant's  name  to  any  but  the  real  con- 
tract.   Meg  aw  y.Molloy^  2  Ir.  L.  R.  530 — C.  A. 

Katnre  of  Onarantee.] — On  the  13th  January 
A.  wrote  to  T.  inquiring  the  terms  on  which  he 
would  supply  him  with  Peruvian  guano,  and 
adding,  "  a  sample,  with  guaranteed  analysis,  to 
accompany  your  offer."  On  the  23rd  T.  replied 
by  letter  as  follows  :  "  I  shall  be  glad  to  do  the 
best  I  can  for  you  ;  I  may  say  that  my  guano 
contains  18  per  cent,  of  ammonia ;  this  is  the 
highest  analysis  this  year."  On  the  1st  February 
T.  foi-warded  three  samples  of  guano  to  A.  with 
a  letter,  offering  them  at  certain  prices,  viz. : 
"  No.  1,  at  14Z.  2s,  Gd. ;  No.  2,  at  13/.  10s.  ;  and 
No.  3,  at  121.  6s.  per  ton  ; "  and  he  inclosed  a 
copy  of  a  printed  analysis,  headed,  "Analysis 
of  Government  Peruvian  Guano,  ex  Mindano, 
now  lading  at  Whitehaven,"  and  said  he  could 
send  three  more  in  a  day  or  two.  This  analysis 
T.  described  as  "the  mean  of  three  eminent 
chemists,  who  were  furnished  with  an  average 
sample  of  the  bulk  of  the  cargo.'*  It  set  out 
the  specific  proportion  per  100  of  the  various 
constituent  parts,  and  at  its  foot  was  the  fol- 
lowing note  :  "  containing  nitrogen,  14*31 — equal 
to  ammonia,  17*37,"  and  it  was  signed  by  T. 
On  the  4th  February  A.  wrote  informing  T.  that 


he  agreed  to  accept  his  tender,  according  to  the 
conditions  namea  in  his  letter ;  and  on  the  8th 
March  he  wrote  an  order  to  T.  for  a  quantity 
of  "the  best  Peruvian  guano.  No.  1,  price  14/. 
2s.  6d.f  delivered,  conditions  and  analysis  as  per 
yours  of  the  1st  February."  The  guano  was 
delivered  according  to  order  ;  and  after  the  bulk 
had  been  broken,  A.  had  a  sample  of  it  analysed 
by  his  own  analytical  chemist,  'when  it  was 
found  to  contain  much  less  ammonia  than  men- 
tioned in  the  analysis  sent,  whereupon  he  claimed 
a  deduction  from  the  price,  which  the  seller  re- 
fused to  allow.  In  an  action  to  recover  the  price  : 
— Held,  that  the  correspondence  contained  not 
merely  a  guarantee  that  the  bulk  was  equal  to 
the  sample  ;  but  also  a  guarantee  that  the  analy- 
sis, at  the  time  it  was  made,  fairly  represented 
and  was  a  fair  analysis  of  the  bulk  of  the  cargo 
out  of  which  the  goods  were  supplied  ;  and  that 
that  circumstance  should  be  taken  into  account 
so  far  as  it  might  appear  fairly  to  bear  upon  the 
question  of  price.  Towcrson  v.  Agrwultural 
Aspatria  Co-operative  Society ^  27  L.  T.  276 — 
Ex.  Ch. 

On  the  sale  of  an  article  used  in  a  certain  manu- 
facture by  a  person  not  the  manufacturer  or  ori- 
ginal producer,  and  who  sells  it  by  sample,  the 
purchaser  carrying  on  a  particular  manufacture 
in  which  the  article  is  used,  semble  there  is  no 
implied  warranty  that  the  article  is  fit  to  be  used 
in  that  manufacture,  even  although  the  sample 
was  found  to  be  so,  and  the  only  undertaking  is 
that  the  sample  was  fairly  taken  from  the  bulk  ; 
but  it  is  no  defence  in  an  action  for  the  price, 
that  a  portion  of  the  bulk  turned  out  wholly 
unfit  for  the  manufacture,  for  non  constat  that 
the  bulk  generally  will  be  so,  or  that,  even  if  it 
is  so,  the  sample  was  unfairly  taken.  Sayers  v. 
London  and  Birmingham  Flint  Glass  Alkali 
Company^  27  L.  J.,  Ex.  294  ;  S.  C,  at  nisi  prius, 
1  F.  &  F.  63. 

When  a  contract  is  for  merchantable  goods, 
and  the  sale  is  by  sample,  which  represents  to 
the  buyer  a  merchantable  article  and  discloses 
no  defect,  and  the  goods  are  accepted  as  accord- 
ing  with  the  sample,  there  is  still  an  implied 
warranty  of  their  being  merchantable,  in  respect 
of  all  such  matters  as  cannot  be  judiged  of  by 
the  sample,  just  as  there  would  be  if  bulk  had 
been  inspected,  and  defects  could  not  thereby  be 
ascertained.  Mody  v.  Gregson,  4  L.  R.,  Ex.  49  ; 
38  L.  J.,  Ex.  12  ;  19  L.  T.  458  ;  17  W.  R.  176— 
Ex.  Ch. 

Upon  a  sale  of  hops  by  sample,  with  a  war- 
ranty that  the  bulk  of  the  commodity  answered 
the  sample,  the  law  does  not  raise  an  implied 
warranty  that  the  commodity  should  be  mer- 
chantable, though  a  fair  merchantable  price  was 
given  ;  and,  therefore,  if  there  is  a  latent  defect 
then  existing  in  it,  unknown  to  the  seller,  and 
without  fraud  on  his  part  (but  arising  from  the 
fraud  of  the  grower  from  whom  he  purchased), 
such  seller  is  not  answerable,  though  the  goods 
turned  out  to  be  unmerchantable.  Parkinson  v. 
Lee,  2  East,  314. 

Where,  before  or  at  any  time  of  sale,  a  speci- 
men of  the  goods  is  exhibited  to  the  buyer,  if 
there  is  a  written  contract  which  merely  de- 
scribes the  goods  as  of  a  particular  denomina- 
tion, this  is  not  a  sale  by  sample  ,*  but  there  is 
an  implied  warranty  that  they  shall  be  of  a  mer- 
chantable quality  of  the  denomination  mentioned 
in  the  contract.  Gardiner  v.  Gray^  4  Camp. 
144. 
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Where,  upon  a  sale  of  goods,  the  seller  pro- 
daces  a  sample  and  represents  thai  the  bulk  is 
of  equal  yalue,  if  there  is  a  sale  note  which  does 
not  refer  to  the  sample,  this  is  not  a  sale  by 
sample  ;  and  if  the  goods  turn  out  to  be  of  in- 
ferior quality,  the  purchaser's  remedy  is  by  an 
action  for  a  deceitful  representation.  Meyer  v. 
Ikerth,  4  Camp.  22. 

Condition  of  Sample.  ]— Semble,  that  if  a  ma- 
nnfacturer  agrees  to  furnish  goods  according  to 
sample,  the  sample  is  to  be  considered  as  if  free 
from  any  secret  defect  of  manufacture  not  dis- 
coverable on  inspection,  and  unknown  to  both 
parties.  Ileilhutt  v.  Hickson,  7  L.  R.,  C.  P.  438  ; 
41  L.  J.,  C.  P.  228  ;  27  L.  T.  336  ;  20  W.  R.  1035. 

"Eqnal  to  Beport  and  Samples.'*] — ^A  con- 
tract for  the  sale  in  London  of  a  cargo  of 
Taganrog  wheat  then  lying  afloat  at  Queens- 
town  in  Ireland  contained  the  following  pro- 
visions :  "  In  case  of  any  dispute,  this  contract 
not  to  be  void,  it  being  agreed  by  buyers 
and  sellers  to  leave  the  same  to  two  London 
corn-factors  mutually  chosen,  or  their  umpire, 
and  to  be  bound  by  their  decision.  The  cargo 
is  accepted  on  the  report  and  samples  of  Scott 
&,  Co.  of  Qneenstown  :  *' — Held,  that  this  latter 
stipulation  amounted  to  a  warranty  that  the 
balk  was  equal  to  the  report  and  samples,  and 
was  not  merely  a  representation,  and  the  report 
was  the  genuine  report  of  Scott  &  Co.,  and  the 
samples  taken  by  them.  Russell  v.  Nicoloptdo^ 
8  C.  B.,  N.  S.  362  ;  8  W.  R.  415. 

Description  or  Sample.]  —  Where  goods  are 
sold  by  a  written  contract,  which  contains  a 
description  of  their  quality,  without  referring  to 
any  sample,  if  the  goods  do  not  correspond  with 
that  description  it  is  not  material  for  the  vendor 
to  shew  that  they  correspond  with  a  sample  ex- 
hibited at  the  time  of  the  sale  to  the  purchaser, 
who  was  well  skilled  in  the  commodity,  this  not 
being  a  sale  by  sample,  but  by  the  description 
in  the  written  contract.  Tye  v.  Finmore^  3 
Camp.  462. 

The  sale  of  an  article  by  sample,  but  by  a 
particular  description,  does  not  necessarily  im- 
port a  warranty,  if  all  the  circumstances  shew 
that  it  was  understood  as  a  mere  expression  of 
opinion  or  belief.  Carter  v.  Crick,  4  H.  &  N. 
412  ;  28  L.  J.,  Ex.  238. 

An  agreement  for  the  sale  and  delivery  of  oil, 
described  as  **  foreign  refined  rape  oil,  warranted 
only  equal  to  samples,"  is  not  complied  with  by 
the  tender  of  oil  which  is  not  **  foreign  refiued 
rape  oil,"  although  it  is  equal  to  the  quality  of 
the  samples.  Sic  hoi  v.  Godts,  10  Ex.  191  ;  23 
L.  J.,  Ex.  314. 

Waiver.]  —  Where  the  defendant  bought  of 
the  plaintiff  a  quantity  of  rice  per  sample,  ac- 
cording to  the  conditions  of  sale,  to  be  put  up 
by  the  proprietors,  if  required,  at  a  certain  price 
therein  mentioned,  and  it  did  not  correspond 
with  the  sample,  but  the  defendant,  after  seeing 
fresh  samples,  inferior  in  quality  to  the  original 
purchase  sample,  put  it  up  for  sale  at  a  limited 
price,  and  no  bidding  taking  place  to  that  ex- 
tent, he  bought  it  in  : — Held,  that  he  could  not 
afterwards  repudiate  the  contract.  Parker  v. 
Palmer,  4  B.  *  A.  317. 


Aeqniefcence  of  Vendor  in  farther  Trial.] 


— The  plaintiff  sold  a  hogshead  of  cider  to  the 
defendant  by  sample  as  being  good  draught 
cider.  After  the  arrival  of  the  cask,  the  defen- 
dant, on  the  28th  of  May,  wrote  to  the  plaintiff, 
"  The  cider  differs  from  the  sample,  and  the 
little  I  have  sold  has  been  complained  of  in 
every  instance  :  should  this  continue,  I  shall  be 
obliged  to  return  it."  The  plaintiff  did  not 
answer  this  letter  till  the  24th  of  June.  The 
defendant,  in  trying  to  sell  it,  used  twenty  gal- 
lons, but  finding  it  unserviceable,  refused  to  pay 
for  the  rest,  which  he  returned  to  the  plaintiff. 
The  twenty  gallons  were  more  than  sufticient  to 
enable  the  defendant  to  test  the  quality  of  the 
bulk : — Held,  that  the  omission  of  the  defen- 
dant to  answer  the  letter  of  the  28 1 h  of  May 
was  evidence  from  which  a  jury  might  presume 
that  the  plaintiff  acquiesced  in  the  further  trial 
of  the  cider,  and  that  the  defendant  had  not  so 
accepted  the  bulk  as  to  be  bound  to  pay  for  the 
whole.  Lu^y  v.  Mmflet,  6  H.  &  N.  229  ;  29 
L.  J.,  Ex.  110. 

Statute  of  Frauds.] — ^Where  goods  are  sold  by 
sample,  the  handing  over  the  samples  to  the 
buyer  does  not,  in  the  absence  of  evidence  of 
a  usage  or  a  custom  to  the  contrary,  amount  to 
a  delivery  and  acceptance  of  a  part  of  the 
thing  sold,  so  as  to  take  the  case  out  of  the  17th 
section  of  the  Statute  of  Frauds ;  but  it  is  other- 
wise where  the  buyer  draws  samples  from  the 
bulk  after  he  has  purchased  the  goods.  Gardner 
V.  Grout,  2  C.  B.,  N.  S.  340.  And  see  cases 
ante,  col.  820. 

Bight  to  inspect  Bulk.]— Where  the  defen- 
dant entered  into  a  contract  for  the  purchase  of 
wheat,  and  the  bought-note  stated  that  the  com 
was  sold  '*  according  to  sample,  and  that  it 
should  be  paid  for  in  bankers'  bills,  if  required : " 
and  the  usage  of  the  Bristol  market  was  to  sell 
by  sample,  subject  to  the  buyer's  inspection  and 
approval  of  the  bulk  ;  and,  a  week  after  the 
contract,  the  defendant  applied  to  see  the  bulk, 
but  was  told  by  the  plaintiff  that  he  would 
either  send  for  a  bushel  on  the  spot,  or  would 
send  him  a  load  home  the  next  day  for  his  in- 
spection, but  that  he  could  not  shew  him  the 
bulk,  as  it  was  in  another  warehouse,  and  he  did 
not  like  to  let  him  into  his  connexion  ;  and  in  a 
few  days  afterwards  the  plaintiff  sent  to  the  de- 
fendant to  inform  him  that  the  wheat  was  ready 
for  deliveiy  on  producing  bankers'  bills  ;  but,  in 
the  meantime,  the  market  had  fallen,  and  the 
defendant  repudiated  the  contract : — Held,  that 
he  was  not  liable  for  the  breach,  as  he  had  a 
right  to  inspect  the  whole  in  bulk  at  any  proper 
and  convenient  time  after  the  contract  was 
made.  Lorimer  v.  Smith,  2  D.  &  R.  23  ;  1  B.  & 
C.  1. 

Satisfaction.] — A  count  stated,  that,  in  con- 
sideration that  the  plaintiff  would  buy  and  re- 
ceive, the  defendant  promised  to  make  and 
deliver  certain  iron  rails,  to  be  inspected  and 
certified  as  agreed  upon,  and  to  be  in  quality 
equal  to  any  rails  made  in  Staffordshire.  Breach, 
that  the  rails,  which  were  made  and  delivered, 
were  not  of  that  quality.  Plea,  that  the  rails 
were  by  the  contract  to  be  inspected  before  de- 
livery by  an  agent  of  the  plaintiff,  to  be  ap- 
pointed for  that  purpose,  who  was  to  be  at 
liberty  to  approve  and  accept  any  of  the  rails,  if 
he  should  think  fit,  and  that  the  rails  were 


883 


SALE — Warranties  and  Sale  by  Sample. 


884 


accoi-dingly  so  inspected  and  approved,  and 
accepted,  in  performance  of  the  agreement,  by 
an  agent  of  the  plaintiff  : — Held,  that  the  stipu- 
lation in  the  contract  for  quality  was  distinct 
from  the  stipulation  as  to  inspection  and  ap- 
proval by  an  agent  of  theiplaintiff ;  also,  that  if 
the  effect  of  the  contract  was,  that  approval 
and  acceptation  by  the  agent  should  establish 
that  the  stipulation  for  quality  had  been  per- 
formed, or  that  the  defendant  had  been  relieved 
from  the  performance  thereof,  the  plea  was  not 
well  pleaded.  Bird  v.  Smith,  12  Q.  B.  786  ;  17 
L.  J.,  Q.  B.  309  ;  12  Jur.  916. 

Aetlon  for  Beoovery  of  Price — Actual  Valne.] 
— If,  after  a  sale  by  sample  at  a  specific  price, 
goods  of  an  inferior  quality  are  supplied,  and 
not  corresponding  with  the  sample,  the  vendor 
cannot  recover  more  than  the  actual  value  of  the 
goods  sold.     Germaine  v.  Burton,  3  Stark.  32. 

CiistemB  of  Trade  relating  to  Salet  by  Sample.] 

— Where  goods  are  sold  by  sample,  evidence  of  a 
custom  of  trade  as  to  returning  or  making  an 
allowance  for  such  of  the  goods  as  do  not  answer 
the  sample  is  receivable.  Cooke  v.  Riddelien,  1 
C.  &  K.  561. 

But-  in  such  a  case  the  vendee  cannot  claim 
the  benefit  of  the  custom,  if  he  has  not  elected 
to  comply  with  it  within  a  reasonable  time.    Ih. 

In  an  action  for  the  price  of  tobacco  sold, 
evidence  is  admissible  to  shew  that  by  the  esta- 
blished usage  of  the  tobacco  trade  all  sales  are 
by  sample,  although  not  so  expressed  in  the 
bought  and  sold  notes.    Sijcrs  v.  Joiies,  2  Ex.  111. 

A  custom  of  the  Liverpool  com  market,  that, 
when  com  is  sold*  by  sample,  if  the  buyer  does 
not,  on  the  day  the  com  is  sold,  examine  the 
bulk  and  reject  it,  he  cannot  afterwai*ds  reject 
it  or  refuse  to  pay  the  whole  price,  is  a  reason- 
able custom.    Sanders  v.  Jameson,  2  C.  &  K.  557. 

It  being  usual  in  the  sale  by  auction  of  drugs, 
if  they  are  sea-damaged,  to  express  it  in  the 
broker's  catalogue,  and  drugs  which  are  re- 
packed, or  the  packages  of  which  are  discoloured 
by  sea-water,  bearing  an  inferior  price,  although 
not  damaged ;  the  defendants,  who  had  purchased 
some  sea-damaged  pimento,  re-packed  and  adver- 
tised it  in  catalogues,  which  did  not  notice  that 
it  was  sea-damaged  or  re-packed,  but  referred  it 
to  be  viewed,  with  little  facility  however  of  view- 
ing it ;  they  exhibited  impartial  samples  of  the 
quality,  and  sold  it  by  auction  : — Held,  that  this 
was  equivalent  to  a  sale  of  goods  as  and  for  goods 
that  were  not  sea-damaged,  and  that  an  action 
lay  for  the  fraud.  Jones  v.  Bowden,  4  Taunt. 
847. 

If  in  the  sale  of  goods  by  sample,  the  bulk  does 
not  accoi-ti  with  the  sample,  the  purchaser  is  not 
bound  to  accept  or  pay  for  them,  even  on  an  allow- 
ance being  made  for  the  inferiority,  though  that 
is  the  usage  in  the  .trade.  Hihhert  v.  Shce,  1 
Camp.  113. 

3.  Rejection  and  Breach. 
a.  Blflrlits  on  Breach. 

Sale  of  Specif  c  Chattel— Conditions  for  Betnm 
within  limited  Time  in  Case  of  Breach  of  War- 
ranty.]— The  plaintiff  bought  a  horse  by  public 
auction  at  a  repository,  warranted  to  be  a  good 
worker,  subject  to  the  condition  that  "horses 
warranted  good  workers,  whether  sold  by  private 


treaty  or  public  auction,  not  answering  such 
warranty,  must  be  returned  before  five  o'clock  of 
the  day  after  the  sale  ;  and  shall  then  be  tried 
by  a  person  to  be  appointed  by  the  auctioneer, 
and  the  decision  of  such  person  shall  be  final." 
The  horse  was  not  returned  within  the  stipulated 
time  : — Held,  on  demurrer  in  an  action  on  the 
warranty  that  the  plaintiff  s  only  remedy  was 
under  the  condition,  and  that  he  could  not  main- 
tain the  action.  Hinchcliffe  v.  Barwick,  6  Ex. 
D.  177  ;  49  L.  J.,  Ex.  495  ;  42  L.  T.  492 ;  28 
W.  R.  940  ;  44  J.  P.  615— C.  A. 

Time  limited  for  Bejeetion— Latent  and  Patent 
Defects.] — In  a  contract  for  the  sale  of  goods, 
where  the  vendor  has  stipulated  with  the  pur- 
chaser that  no  allowance  shall  be  made  for  im- 
perfections unless  notice  be  given  by  first  post 
after  receipt  of  the  goods,  the  stipulation  is  a 
general  one  and  applies  to  all  defects  or  imper- 
fections whether  latent  or  patent.  But  held  on 
appeal  that  as  the  goods  supplied  were  unmer- 
chantable the  condition  did  not  apply.  Gorton 
V.  Macintosh,  31  W.  R.  232.  Reversed  in  C.  A., 
W.  N.  1883,  103. 

Eight  to  Betom.] — The  right  to  return  a 
chattel  sold  with  a  warranty  which  proves  in- 
correct is  not  taken  away  by  the  fact  that  the 
buyer  before  removing  the  chattel  might  have 
found  out  that  the  warranty  was  untrue,  or  by 
the  fact  that  the  chattel  whilst  it  is  in  the 
buyer's  possession  is  injured  without  his  default 
by  an  accident  arising  firom  a  defect  inherent  in 
the  chattel.  Head  v.  Tattcrsall,  7  L.  R.,  Ex.  7  ; 
41  L.  J.,  Ex.  4  ;  25  L.  T.  631  ;  20  W.  R.  115. 

The  plaintiff  bought  of  the  defendant  a  mare 
warranted  to  have  been  hunted  with  certain 
packs  of  hounds.  According  to  the  terms  of  the 
sale,  the  mare  if  objected  to  was  to  be  retumetl 
within  a  specified  time.  The  plaintiff  paid  for 
the  mare,  but  before  removing  her  from  the  de- 
fendant's establishment  he  was  informed  by 
some  pei-son  that  the  warranty  was  incorrect 
The  mare,  whilst  she  was  being  taken  away  by 
the  plaintiff's  groom,  became  restive  and  recxjived 
serious  injury.  The  plaintiff  returned  her  to  the 
defendant  within  the  specified  time.  The  war- 
ranty was  in  fact  untrue  : — Held,  in  an  action 
to  recover  the  price  of  the  marer,  that  nothing 
that  had  happened  took  away  the  plaintiff's 
right  to  return  the  mare,  and  that  he  was  entitled 
to  succeed.    Ih, 


Goods  not  Eqnal  to  Sample.  J — B.  engaged 


to  supply  shoes  to  C,  to  be  accordmg  to  sample 
and  to  be  inspected  and  paid  for  by  C.  before 
shipment,  it  being  know^l  that  the  shoes  were 
intended  for  the  French  army ;  a  large  quantity- 
of  shoes  was  inspected,  approved,  and  delivered, 
and  a  portion  then  sent  by  C.  to  Lille.  It  was 
subsequently  discovered  by  C.  that  some  of  the 
shoes  contained  paper  in  the  soles  which  the 
Fi-ench  authorities  would  not  allow,  and  after 
various  communications  B.  engaged  to  take  back 
the  shoes  returned  because  they  contained  paper, 
but  not  a  larger  quantity  if  only  a  few  were  so 
defective.  The  French  authorities  rejected  all, 
and  on  cutting  open  a  large  number  mont  were 
found  to  contain  paper,  which  was  also  found  in 
the  sample  ;  the  shoes  both  delivered  and  unde- 
livered were  inferior  to  sample,  and  the  defect 
could  not  be  discovered  by  any  reasonable  in- 
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spcctioii.  C.  gave  notice  that  he  rejected  the 
shoe:}  delivered  and  would  receive  no  more,  and 
brought  an  action  : — Held,  that  C.  was  entitled 
to  reject  the  shoes  delivered,  and  throw  them 
Inck  on  B/s  hands  at  Lille  and  in  England  re- 
spectively, to  refuse  to  receive  more,  and  to 
recover  as  damages  the  whole  money  paid,  the 
expense  of  sending  to  and  keeping  at  Lille,  and 
the  loss  of  profit  on  all  shoes  delivered  or  not. 
I/eillmtt  V.  Hickson,  7  L.  R.,  C.  P.  438  ;  41  L.  J., 
C.  P.  228 ;  27  L.  T.  336  ;  20  W.  R.  1035. 

Ue^d,  also,  that  the  shoes  could  not  have  been 
thrown  back  on  B.'s  hands  at  Lille  but  for  the 
second  engagement.    lb. 

In  England,  if  goods  arc  sold  by  sample,  and 
they  are  delivered,  and  accepted  by  the  pur- 
chaser, he  cannot  return  them ;  but  if  he  has 
taken  the  delivery  conditionally,  he  has  a  right 
to  keep  the  goods  for  a  sufficient  time  to  enable 
him  to  give  them  a  fair  trial,  and  if  they  are  found 
not  to  correspond  with  the  sample,  he  is  then 
entitled  to  return  them.  Cmutan  v.  Chapman, 
2  L.  R.,  H.  L.  (Sc.)  250. 

In  England,  if  a  horse  is  sold  with  a  warranty 
of  soundness,  and  it  turns  out  to  be  unsound,  the 
purchaser  cannot  return  the  horse  unless  there  is 
a  stipulation  that  if  the  horse  does  not  answer  to 
the  warranty  the  purchaser  shall  be  at  liberty  to 
return  it.  But  in  Scotland,  as  I  understand  the 
law  of  that  country,  there  would  be  an  absolute 
right  to  return  the  horse  upon  the  discovery  of 
its  unsoundness,  without  any  specific  stipulation 
to  that  effect — per  Lord  Chelmsford.    lb. 

Upon  the  sale  of  specific  goods,  with  a  warranty 
that  they  are  equal  to  sample,  the  vendee  cannot, 
it  seems,  refuse  to  receive  them  on  the  ground 
that  they  do  not  coiTcspond  with  the  sample, 
unless  there  is  an  express  condition  to  that  effect ; 
but  must  resort  to  a  cross  action,  or  rely  on  the 
non -correspondence  with  the  samples  as  a  ground 
for  reduction  of  damages.  Daicson  v.  Collu. 
10  C.  B.  523 ;  2  L.,  M.  &  P.  14  ;  20  L.  J.,  C.  R 
116. 

If  a  party  purchases  an  article  at  a  certain 
price,  pursuant  to  a  specimen  exhibited,  and  on 
delivery  it  is  found  to  be  of  inferior  performance, 
tlie  party  cannot,  in  an  action  for  goods  sold,  set 
up  the  inferiority  to  the  specimen  :  he  should 
have  returned  it,  and  so  have  rescinded  the  con- 
tract.    Orinialdi  v.  Whitt'^  4  Ksp.  95. 

A  person  bought  at  a  price  named.  ''413  bales 
of  wool,  to  arrive  ex  Stige,  or  any  vessel  they 
may  be  transhipped  in,  the  wool  to  be  guaranteed 
about  similar  to  samples  in  the  selling  brokers' 
possession  ;  and  if  any  dispute  arises  it  shall  be 
settled  by  the  selling  brokers,  whose  decision  shall 
be  final.'"  On  the  arrival  of  the  wool,  it  turned  out 
not  about  similar  to  sample,  and  the  brokers 
awarded  that  the  vendee  should  take  it  with  a 
certain  abatement : — Held,  that  as  the  contract 
was  for  the  sale  of  specific  goods,  the  guarantee 
was  not  a  condition,  but  only  a  warranty,  and 
that  the  buyer  could  not  reject  the  wool  on  ac- 
count of  its  inferiority.  Uaytoorth  v.  Jfutchin- 
«w,  2  L.  R.,  Q.  B.  47  ;  36  L.  J.,  Q.  B.  270. 

Hot  Bound  to  retnm  Bejeoted  Goods.  J—Wben 
goods  sold  by  sample  are,  when  delivered,  found 
to  be  not  equal  to  sample,  the  purchaser  has  a 
right  to  reject  them,  and  it  is  sufficient  if  he 
gives  the  seller  notice  that  he  rejects  them,  and 
that  the  goods  are  at  the  seller's  risk,  and  he  is 
not  bound  to  return  them  to  the  seller  or  to  offer 
to  do  so,  or  to  place  them  in  neutral  custody. 


Grlnwlby  v.  Wdh,  10  L.  B.,  C.  P.  391  ;  44  L.  J., 
C.  P.  203  ;  32  L.  T.  490 ;  23  W.  R.  524. 

Where  Goods  kept.] — Scmble,  that  the  pur- 
chaser of  a  specific  chattel,  under  warranty, 
having  once  accepted  it,  can  in  no  instance 
return  the  chattel,  or  resist  an  action  for  the 
price,  on  the  ground  of  breach  of  warranty, 
uAless  in  case  of  fraud,  or  express  agreement, 
authorizing  the  return  or  consent  of  the  vendor. 
But  whore  the  contract  is  executory  only,  when 
the  chattel  is  received,  as  where  goods  are  ordered 
of  a  manufacturer,  and  he  contracts  to  supply 
them  of  a  certain  quality,  or  fit  for  a  certain  pur- 
pose, the  vendee  may  rescind  the  contract,  if  the 
goods  do  not  answer  the  warranty,  provided  he 
has  not  kept  them  Iqnger  than  was  necessary  for 
the  purpose  of  trial,  or  exercised  the  dominion 
of  owner  over  them,  as  by  selling  them.  Street 
v.  May,  2  B.  &  Ad.  456. 


Trial.] — If  a  party  buys  a  specific  cargo 


of  goods,  expected  by  a  particular  ship,  and 
which  are  warranted  to  be  of  a  particular  quality, 
he  has  a  right,  on  the  arrival  of  the  ship,  to 
inspect  such  cargo  before  it  is  delivered  to  him, 
in  order  to  ascertain  whether  the  warranty  has 
been  complied  with  ;  and,  if  it  has  not,  he  may 
reject  the  cargo  altogether.  But  if  the  cargo  is 
once  delivered  to  him,  he  has  no  right  to  return 
it,  on  the  ground  that  it  does  not  correspond 
with  the  warranty.  Tovlmtn  v.  Hedley,  2  C.  &  E. 
157. 

A.,  as  agent  of  B.,  sold  a  mare  to  C,  and  having 
no  express  authority  from  B.  to  warrant  her,  re- 
fused to  do  so,  but,  at  the  time  of  the  sale,  told 
C.  that  "  if  the  mare  was  not  all  right,  she  was 
not  his."  C.  thereupon  paid  the  price,  which  was 
received  by  B.  The  mare  proved  unsound.  C. 
returned  her  to  A.,  and  sued  B.  in  the  county  court 
for  a  return  of  the  money.  The  judge  left  the 
following  questions  to  the  jury  :  first,  was  the 
mare  sound  or  unsound  at  the  time  of  the  sale  I 
secondly,  was  there  a  warranty  given  by  A.  to  C.  ? 
thirdly,  was  the  warranty  given  by  the  authority 
of  B.  /  and  fourthly,  when  the  mare  was  sent 
back  to  A.,  was  she  received  by  him  for  B.  or  for 
C.  ?  The  jury  answered  the  firat  and  third 
questions  in  the  negative,  and  the  second  in  the 
affirmative,  and  to  the  last,  that  the  mare  was 
not  received  back  by  A.  on  B.'s  account.  The 
judge  thereupon  entered  a  verdict  for  B.  The 
court  directed  a  new  trial,  on  the  ground  that 
the  proper  question  to  leave  to  the  jury  was, 
whether  it  was  part  of  the  contract  that  the 
mare  should  be  returned  if  she  proved  unsound. 
Foster  Y.  Smith,  18  C.  B.  166. 

Goods  uted.] — A  vendee  of  goods  who  has  used 
or  sold  a  portion  of  them  after  he  has  discovered 
that  they  do  not  answer  the  contract,  cannot 
repudiate  the  contract  and  recover  back  the 
price.  liar  nor  v.  Groves,  15  C.  B.  667 ;  3 
C.  L.  R.  406. 

The  plaintiff  bought  saffron  of  an  inferior 
quality,  and  having  kept  it  six  months,  and  sold 
part,  he  then  objected  that  the  article  was  not 
saffron  : — Held,  in  an  action  for  a  breach  of  war- 
ranty, that,  from  the  length  of  time  and  inferior 
price  given,  it  was  such  an  article  as  the  plaintiff 
intended  to  purchase.  Prosser  v.  Hooper,  1 
Moore,  106. 

A  party  bought  a  ship  under  a  representation 
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that  she  was  copper-fastened.  He  ascertained 
in  the  course  of  a  few  days  that  she  was  not, 
but  did  not  make  any  complaint  to  the  seller  till 
several  months  afterwards,  when  she  had  been 
on  a  voyage  and  returned : — Held,  that  this  delay 
would  not  prevent  his  recovering  in  an  action 
for  the  misrepresentation,  provided  the  action 
was  in  other  respects  maintainable.  Freeman 
v.  Balfcr,  2  N.  &  M.  446  ;  6  C.  &  P.  475  ;  5  B.  Ic 
Ad.  797. 

Where  A.  agreed  to  sell  to  B.  a  quantity  of 
prime  bacon  which  B.  weighed  and  examined, 
and  paid  for  by  a  bill  at  two  months,  but  before 
the  bill  became  due  gave  notice  to  A.  that  the 
bacon  did  not  answer  the  contract : — Held,  that 
B.  could  not  give  in  evidence  a  custom  that  the 
buyer  was  bound  to  reject  the  contract,  if  at  all, 
at  the  time  of  examining  the  goods.  Yeats  v. 
Pim,  2  Marsh.  141 ;  6  Taunt.  446  ;  Holt,  95. 

A  soap-boiler  using  barilla  warranted  of  a 
particular  quality,  in  eight  successive  boilings, 
without  complaint,  must  pay  the  full  price. 
Jlophhis  v.  Appleby,  1  Stark.  477. 

Where  utensils  to  be  used  in  trade  have  been 
contracted  for  and  delivered  at  a  stipulated 
price,  it  is  a  question  for  the  jury  whether  the 
vendee,  who  complains  that  they  are  unfit  for 
the  purpose  for  which  they  were  intended,  had 
used  them  further  than  was  necessary,  in  order 
to  give  them  a  fair  trial.  And  if  not,  the  things 
being  bulky,  and,  after  a  reasonable  trial,  found 
unfit  for  such  purpose,  the  vendor,  upon  notice, 
is  bound  to  take  them  away  ;  but  if  the  vendee 
retains  them,  without  giving  such  notice,  he  is 
liable  to  pay  for  the  value  of  the  materials. 
Okell  V.  Smith,  1  Stark.  107. 

If  one  orders  a  certain  machine,  e.  g.,  a  thrash- 
ing-machine, which  when  sent  to  him  turns  out 
to  be  unfit  for  use,  he  should  either  return  it 
immediately,  or  else  give  immediate  notice  to 
the  vendor  to  fetch  it  away ;  for  if  he  keeps  it  a 
long  time  without  doing  either,  he  will  be  taken 
to  have  waived  all  objections  to  its  goodness. 
('a.^h  V.  Gih'Jt,  3  C.  &  P.  407  ;  S.  P.,  Street  v. 
Jilai/,  2  B.  &  Ad.  456. 

As  soon  as  goods  arc  discovered  not  to  answer 
the  order  given,  they  should  be  sent  back,  or 
notice  given  to  the  vendor  to  take  them  back,  or 
an  action  cannot  be  maintained  on  the  ground 
of  unfitness  of  the  article.  Fisher  v.  Samvda,  1 
Camp.  190. 

Beeovery  of  Price  on  Breach.]— It  will  be  a 
good  defence  to  an  action  for  the  price  of  goods 
sold  under  a  warranty  that  such  goods  were  not ; 
of    the  same  description  as    those  warranted.  ' 
Poulton  V.  Lattimore,  4  M.  &  R.  208  ;  9  B.  &  C. 
250. 

In  an  action  on  a  bill  given  for  the  price  of 
goods  sold  under  a  warranty,  the  breach  of  the 
warranty  is  an  answer  to  the  plaintiff's  demand 
if  the  defendant  has  tendered  back  the  goods,  al- 
though the  plaintiff  did  not  accept  them.  Lcwi^ 
V.  Cvsgravc,  2  Taunt.  2. 

In  an  action  for  the  value  of  goods  ordered  by 
the  defendant  from  the  plaintiff,  but  returned, 
it  is  incumbent  on  the  plaintiff  to  prove  that 
they  were  made  agreeably  to  the  order.  Hay  den 
V.  Hay  ward,  1  Camp.  180. 


Failure  of  Consideration.] — If  goods  are 


delivered  generally  of  the  sort  ordered,  but  of 
bad  quality  and  quite  unfit  for  use,  the  price 


cannot  be  recx)vered  back  as  upon  a  total  failure 
of  consideration.  Fortune  v.  lAngham,  2  Camp. 
416. 

Sale  by  Order  of  Conrt.] — In  an  action  for  the 
breach  of  warranty  of  a  horse,  an  order  may  be 
made  for  the  sale  of  the  horse,  as  "  goods  which 
for  some  just  and  sufficient  reason  it  may  be 
desirable  to  have  sold  at  once."  Bartholomew 
V.  IVee^man,  3  C.  P.  D.  316  ;  38  L.  T.  814 ;  26 
W.  R.  743. 


b.  Pleadinffs  in  Action. 

Claim — Scienter.] — In  an  action  for  the  breach 
of  an  express  warranty  of  goods,  the  scienter  need 
not  be  charged  or  proved.  Williamson  v.  Allison , 
2  East,  446. 

In  an  action  for  a  breach  of  an  express  war> 
ranty  that  a  horse  was  quiet,  if  the  declaration 
alleges  that  the  defendant  well  knew  him  to  be 
unquiet,  this  is  an  unnecessary  averment,  and 
need  not  be  proved.  Gresham  v.  Postan,  2  C.  & 
P.  540. 

But  in  an  action  for  the  deceit  when  there  is 
no  warranty,  it  is  necessary  both  to  allege  and 
prove  a  scienter.  Dowdlng  v.  Mortimer,  2  East, 
450,  n. 

A  declaration  on  a  warranty  alleging  that  seed 
was  good,  which  the  defendant  could  warrant, 
is  sufficient  after  verdict.  Button  v.  Corder,  7 
Taunt.  405  ;  1  Moore,  109. 

The  plaintiff  bought  of  the  defendant  the 
household  furniture,  fixtures,  utensils  in  trade, 
&c.,  of  a  public- house,  as  per  inventory  taken  by 
W.  W.,  for  262/.,  upon  a  representation  by  the 
defendant  that  the  receipts  of  the  house  were 
80/.  per  month,  which  representation  turned  out 
to  be  false.  The  declaration  alleged  the  agree- 
ment  to  be  for  the  purchase  of  the  goodwill, 
furniture,  fixtures,  &c. : — Held,  that  it  substan- 
tially stated  the  true  nature  of  the  agreement. 
CaUr  v.  ^yood,  19  C.  B.,  N.  S.  286. 

Pleas.] — A  declaration  alleged  that  the  plain- 
tiff bargained  with  the  defendant  to  buy  his 
interest  in  a  lease  and  fixtures  and  the  goodwill 
of  a  business ;  and  that  the  defendant,  by  falsely, 
fraudulently,  and  deceitfully  pretending  and  re- 
presenting to  the  plaintiff  that  the  amounts 
received  for  commission  in  the  course  of  the 
business,  and  the  net  profits  of  the  trade,  were 
of  a  certain  amount,  sold  to  the  plaintiff  the 
lease  and  fixtures  and  the  goodwill  of  the  busi- 
ness :  and  it  then  went  on  to  allege,  that  the 
representation  was  false,  and  occasioned  a  con- 
sequent damage  to  the  plaintiff: — Held,  that, 
under  not  guilty,  the  plaintiff  was  bound  to 
prove  a  sale,  by  production  of  the  agreement 
between  the  parties,  which  appeared  to  be  in 
writing,  as  well  as  a  false  and  fraudulent  repre- 
sentation ;  and  that  it  was  not  enough  to  prove 
an  assignment  of  the  lease,  fixtures  and  goodwill. 
Mummery  v.  Paul,  1  C.  B.  316  ;  2  D.  &  L.  582  ; 
14  L.  J.,  C.  P.  9. 

Where  a  declaration  alleged  that  the  defen- 
dant falsely  represented  himself  as  an  agent  of 
the  master  of  a  vessel,  and  so  entered  into  a 
charterparty  with  the  plaintiff : — Held,  that, 
under  the  plea  of  not  guilty,  the  contract  must 
be  proved  by  the  plaintiff,  and  not  the  mis- 
representation only.  Brink  v.  Wingttard,  2  C. 
&  K.  C56. 
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A  defeDdant  in  an  action  for  goods  bargained 
and  sold  at  a  specific  price  will  not  be  allowed 
to  shew,  either  in  bar  of  the  action  or  in  mitiga- 
tion of  damages,  that  there  was  a  false  repre- 
sentation of  the  quality  of  the  goods,  unless 
specially  pleaded.  Woodhouse  v.  Swift,  7  C.  & 
P.  310. 

In  an  action  on  an  agreement,  in  w^iich  fraud 
is  pleaded,  the  plea  is  not  supported  unless  some 
wilful  misrepresentation  has  been  made.  Stevens 
V.  Wehh,  7  C.  &  P.  60. 


o.  Evldenoe. 

Sepresentations.]  —  Whore  representations, 
whicb  may  amount  to  a  warranty,  are  contained 
in  letters  which  constitute  a  contract  of  sale, 
evidence  is  admissible  of  the  surrounding  cir- 
cumstances for  the  purpose  of  shewing  that  no 
warranty  was  contemplated  by  the  parties. 
Stueley  v.  Baily,  1  H.  &  C.  405  ;  -31  L.  J.,  Ex. 
483  ;  10  W.  R.  720. 

On  a  sale  of  goods,  a  sale-note  having  been 
given,  with  a  certain  description  relied  on  as  a 
warranty,  evidence  is  not  admissible  to  shew 
that  they  were  to  be  bought  as  they  were. 
Sehweir  v.  Thome,  3  F.  &  F.  243, 

In  an  action  for  a  breach  of  warranty  on  the 
sale  of  goods  upon  a  written  contract,  parol 
evidence  is  not  admissible  to  shew  that  the 
seller*s  agent,  at  the  time  of  the  sale,  represented 
the  goods  to  be  of  a  particular  quality.  Harrwr 
v.  Oriyves,  15  C.  B.  667  ;  24  L.  J.,  C.  P.  53. 

In  an  action  for  false  representations  on  the 
sale  of  a  ship,  whereby  she  was  classed  lower  in 
Lloyd's  books  than  she  would  have  been  had  she 
been  built  of  the  materials  described  : — Held, 
that,  although  the  sale  took  place  under  a  writ- 
ten contract,  setting  forth  the  build  and  dimen- 
sions of  the  vessel  (but  omitting  all  mention  of 
the  materials),  the  plaintiff  was  at  liberty  to 
give  in  evidence  verbal  statements  and  declara- 
tions made  by  the  defendant  touching  the  ship, 
pending  the  negotiations  for  the  purchase,  and 
before  the  written  contract  was  entered  into, 
amounting  to  a  warranty  that  her  frame  was  of 
a  particular  description  of  timber.  Wright  v. 
Crookeg,  2  Scott,  N.  R.  685. 

In  an  action  by  a  farmer  against  a  chemist  for 
vending  a  sheep-wash,  which  killed  his  sheep, 
the  evidence  being  that  it  was  used  according  to 
the  chemist's  directions,  and  that  the  sheep  died 
from  the  absorption  of  arsenic  contained  in  it, 
although  it  was  also  shewn  that  the  same  mix- 
ture had  been  sold  by  the  chemist  for  many 
years,  and  used  with  impunity,  the  jury  was 
directed  that  they  might  find  for  the  plaintiff 
upon  this  evidence.  Slack  v.  ElUoty  1  F.  &  F. 
695. 


CiLStom.] — A  contract  was  made  for  the 


sale  of  a  quantity  of  "  Scott  k  Co.'s  mess-pork," 
and  it  appeared  by  the  evidence  of  mercantile 
men  that  Scott  k.  Co.  were  accustomed  to  pre- 
pare and  manufacture  pork  of  a  superior  quality, 
which  insured  it  a  premium  in  the  market : — 
Held,  that  the  evidence  of  the  mercantile  men 
was  properly  received.  Powell  v.  Uorttm,  2 
Hodges,  12  ;  2  Ring.  N.  C.  668  ;  3  Scott,  110. 

Where  timber  was  sold,  warranted  "  sound," 
and  an  issue  was  taken  as  to  whether  it  was  sound 
or  not,  evidence  was  allowed  to  be  given,  with  a 
view  of  shewing  that  in  the  tim^r  trade  the 


word  "  sound  "  had  a.technical  and  conventional 
meaning.     Woodhouse  v.  Swift,  7  C.  &  P.  310. 

Effect  of  Invoice.]— -The  description  in  the 
invoice  of  goods  is  sufficient  proof  of  a  warranty 
that  they  should  be  of  that  particular  descrip- 
tion.    Bridge  v.  Wain,  1  Stark.  504. 


d.  Damaffea. 

Weak  Carriage  Pole.]— The  plaintiff  bought  a 
pole  for  his  carriage  from  the  defendant,  a 
coach-builder.  The  pole  broke  in  use  and  the 
horses  became  frightened  and  were  injured.  In 
an  action  for  the  damage,  the  jury  found  that 
the  pole  was  not  reasonably  fit  for  the  carriage, 
but  that  the  defendant  had  been  guilty  of  no 
negligence : — Held,  that  the  plaintiff  was  en- 
titled to  recover  the  value  of  the  pole,  and 
also  for  damage  to  the  horses,  if  the  jury  on  a 
second  trial  should  be  of  opinion  that  the  injury 
to  the  horses  was  the  natural  consequence  of 
the  defect  in  the  pole,  liandall  v.  Newson,  2 
Q.  B.  D,  102  ;  46  L.  J.,  Q.  B.  259  ;  36  L.  T.  164 ; 
25  W.  R.  313— C.  A. 

Diseased  Cattle.] — The  defendant  sold  a  cow 
to  the  plaintiff,  a  farmer,  with  a  warranty  that 
she  was  free  from  foot-and-mouth  disease.  The 
plaintiff  placed  the  cow  (which  had  the  disease) 
with  other  cows,  and  some  of  these  became  in- 
fected with  the  disease,  and  died,  as  also  did  the 
cow  in  question  : — Held,  that  the  defendant  was 
liable  in  damages  for  the  entire  loss,  if  when  he 
sold  the  cow  be  knew  that  the  plaintiff  was  a 
■farmer  and  that  he  would  or  probably  might 
place  the  infected  cow  with  others.  Smith  v. 
Green,  1  C.  P.  D.  92  ;  45  L.  J.,  C.  P.  28  ;  33 
L.  T.  572  ;  24  W.  R.  142. 

The  defendant,  who  was  a  cattle  dealer  and  a 
butcher,  knowing  that  a  cow  which  he  had 
recently  bought  was  a  foreign  cow,  and  that  she 
was  suffering  from  an  infectious  disease,  but  not 
knowing  that  the  disease  was  the  cattle  plague, 
from  which  she  died  shortly  afterwards,  sold  her 
to  the  plaintiff,  a  farmer,  warranting  her  to  be 
sound,  and  falsely  representing  that  she  was  an 
English  cow  which  had  come  from  his  father's 
farm,  and  that  she  was  free  from  disease.  The 
plaintiff  having  placed  her  in  a  cowhouse  with 
five  of  his  other  cows,  they  became  infected  by 
the  cattle  plague,  from  which  the  cow,  which  he 
had  bought,  was  in  fact  suffering  and  died  : — 
Held,  in  an  action,  containing  counts  on  the 
warranty  and  for  the  false  representation,  first, 
that  under  the  latter  count,  as  well  the  value  of 
the  five  cows  as  that  of  the  cow,  which  the 
plaintiff  had  bought,  was  recoverable,  his  loss 
in  respect  of  both  those  grounds  of  damage 
being  the  direct  and  natural  result  of  the  de- 
fendant's representation.  Mullet t  v.  Mason,  1 
H.  &  R.  779  ;  1  L.  R.,  C.  P.  559 ;  35  L.  J.,  C.  P. 
299. 

But  see  Ward  v.  Hohhs,  ante,  col.  870. 

Sale  of  Picture — Sub-Sale.] — ^A.  sold  a  picture 
to  B.,  warranting  it  a  Claude  ;  B.  sold  it  to  J,, 
and  warranted  it  a  Claude  to  him.  The  picture 
was  not  a  Claude,  and  J.  brought  an  action 
against  B.  on  the  warranty.  B.  defended  the 
action,  and  J.  recovered  damages  and  costs 
against  him.  B.  then  brought  an  action  against 
A.  upon  the  first  warranty  ; — Held,  that  B.  whb 
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in  that  action  entitled  to  (ccoyer  against  A.  the 
amount  of  the  damages  and  costs  that  B.  had 
paid  to  J.,  and  also  the  costs  incurred  by  B.  in 
defending  the  first  action  ;  but  that,  if  the  jury- 
should  be  of  opinion  that  the  sale  fxoxa.  B.  to  J. 
was  not  a  real  sale  of  the  picture  in  the  ordinary 
course  of  business,  but  merely  a  colourable  sale, 
on  the  usurious  discount  of  a  bill,  they  ought  to 
disallow  these  sums.  Penrwll  v.  Woodburtij  7 
C.  &  P.  117. 

Sale  of  8eed — ^Loss  of  Crop.] — ^A  declaration 
alleged  that  the  defendant  sold  to  the  plaintiff 
seed  barley,  warranting  it  to  be  of  a  particular 
quality,  but  deliyered  seed  barley  of  an  inferior 
quality  ;  and  it  alleged,  as  special  damage,  that 
the  plaintiff,  relying  on  the  warranty,  sold  the 
seed  barley  with  a  similar  warranty  to  A.,  who 
had  sown  it,  and  had  thereby  obtained  a  crop 
inferior  to  that  which  would  have  been  produced 
by  seed  barley  of  the  quality  warranted,  and  so 
incurred  damages  which  the  plaintiff  was  liable 
to  make  good.  The  defendant  having  suffered 
judgment  by  default,  it  was  proved,  on  the 
execution  of  a  writ  of  inquiry  for  damages,  that 
the  sale  by  the  plaintiff  had  taken  place  as 
alleged,  and  evidence  was  given  of  the  pecuniary 
amount  of  the  value  of  the  crop  obtained  and 
the  crop  which  would  have  been  produced  by 
seed  barley  of  the  quality  warranted.  The 
plaintiff's  vendee  claimed  from  him  compensa- 
tion, which  the  plaintiff  had  agreed  to  make, 
but  no  sum  had  been  agreed  upon,  and  no  pay- 
ment actually  made  : — Held,  tfcat,  in  assessing 
the  damages,  the  jury  ought  to  include  the 
amount  to  which  they  considered  the  plaintiff 
had  become  liable  to  his  vendee  in  respect  of 
the  difference  of  the  crops.  Jla7idall  v.  Raper^ 
El.,  Bl.  &  El.  84  ;  27  L.  J.,  Q.  B.  266  ;  4  Jur., 
N.  S.  662. 

Amount.] — The  damages  for  breach  of  war- 
ranty may  be  the  whole  value  the  plaintiff  would 
have  received  had  the  defendant  performed  his 
contract.    Bridge  v.  Wain^  1  Stark.  504. 

How  Calculated.] — In  an  action  for  breach  of 
a  contract,  by  delivering  goods  of  a  quality  in- 
ferior to  those  contracted  for,  the  proper  measure 
of  damages  is  the  difference  between  the  value  of 
goods  of  the  quality  contracted  for,  at  the  time 
of  the  delivery,  and  the  value  of  the  goods  then 
actually  delivered,  or  their  value  as  ascertained 
by  a  resale  within  a  reasonable  time ;  and  the 
fact  of  the  goods  having  been  previously  paid 
for,  cannot  be  taken  into  consideration  in  esti- 
mating the  damages.  Loder  v.  KehuU^  3  C.  B., 
N.  S.  128  ;  27  L.  J.,  C.  P.  27  ;  4  Jur.,  N.  S.  93. 

A.,  at  Liverpool,  entered  into  a  contract  with 
B.  for  the  purchase  of  a  quantity  of  Manilla 
hemp,  to  arrive  from  Singapore  by  certain  ships. 
The  ships  amved,  and  the  hemp  was  delivered 
to  A.  and  paid  for ;  on  examination  of  the  bales 
it  was  found  that  they  had  been  wetted  through 
with  salt  water,  and  afterwards  unpacked  and 
dried,  and  then  repacked  and  shipped  at  Singa- 
pore. The  hemp  was  not  damaged  to  such  an 
extent  as  to  make  it  lose  its  character  of  hemp  ; 
but  it  was  not  merchantable.  B.  did  not  know 
of  the  state  in  which  the  hemp  had  been  shipped 
at  Singapore.  A.  sold  the  hemp  by  auction  as 
*'  Manilla  hemp  with  all  faults,'  and  it  realized 
75  jier  cent,  of  the  price  which   Himilar  hemp 


would  have  fetched  if  undamaged : — Held,  that 
there  was  an  implied  warranty,  on  the  part  of 
B.,  to  supply  Manilla  hemp  of  the  particular 
quality  of  which  the  bales  consists  in  a  mer- 
chantable condition  ;  and  that  A.  was  entitled, 
as  damages,  to  the  difference  between  what  the 
hemp  was  worth  when  it  arrived  and  what  the 
same  hemp  would  have  realized  had  it  been 
shipped  in  a  state  in  which  it  ought  to  have 
been  shipped.  Jones  v.  Just^  3  L.  R.,  Q.  B.  197  ; 
37  L.  J.,  Q.  B.  89  ;  18  L.  T.  208  ;  16  W.  B.  643. 


On  Sub-Sale.] — If  one   merchant  «el]s 


goods  to  another,  who  he  knows  buys  them  in 
order  to  sell  again,  the  first  is  liable  for  all  the 
ordinary  natural  consequences  of  selling  an  in- 
ferior article,  if,  upon  the  second  merchant  dis- 
posing of  the  article  to  his  customers,  it  turns 
out  to  be  of  bad  quality.  Therefore,  where  A. 
sells  manure  to  B.,  who  sells  it  again  to  various 
customers,  by  one  of  whom  it  is  discovered  to  be 
bad,  but  not  complained  of  by  the  others  up  to 
the  time  of  the  trial,  the  proper  measure  of 
damage,  in  an  action  by  B.  against  A.  for  the 
breach  of  A.'s  contract,  is  the  difference  between 
the  real  value  of  the  bad  manure  and  the  price 
at  which  it  was  sold  to  B.  Dingle  v.  Harc^  7 
C.  B.,  N.  S.  145 ;  29  L.  J.,  C.  P.  143  ;  6  Jur., 
N.  S.  679  ;  1  L.  T.  38. 

Although  a  vendor  of  a  commodity  has  pur- 
chased and  resold  with  a  warranty,  he  may  re- 
cover in  respect  of  liabilities  to  his  vendees,  yet 
the  question  of  such  liability  will  depend  upon 
the  opinion  of  the  jury,  on  the  whole  case,  as  to 
the  breach  of  the  original  warranty.  Henley  v. 
Woodcock,  1  F.  &  F.  532. 

Breach  of  Warranty  of  Authority.] — The  plain- 
tiff being  in  the  occupation  of  a  house  and  shop, 
as  assignee  of  a  term  which  would  expire  on  the 
25th  of  March,  1867,  at  a  rent  of  65/.  a  year,  the 
defendant  (who  had  for  several  years  acted  as 
agent  for  the  freeholder,  in  the  rcceiptof  the  rents 
of  the  property),  on  the  16th  of  November,  1863, 
agreed  in  writing,  "  on  behalf  of  his  brother  " 
(the  freeholder),  to  gi-ant  the  plaintiff,  at  the  ex- 
piration of  the  existing  term,  a  renewed  lease  for 
twenty-one  years  at  a  rent  of  70/.  a  year,  and 
upon  terms  slightly  varying  from  those  of  the 
former  lease,  the  plaintiff  contracting  in  the 
meantime  to  modernize  the  house  by  putting  in 
a  new  shop-front  at  her  own  expense.  The 
plaintiff  put  in  a  new  shop-front  at  an  expense 
of  50Z.,  and  expended  10/.  more  in  permanently 
improving  the  premises  ;  and  on  the  28th  of  June, 

I  1865,  she  contracted  with  B.  to  sell  him  all  her 
interest  in  the  existing  and  future  leases  for  a 

■  premium  of  160/.,  B.  taking  the  shop-fixtures  and 
stock  at  a  valuation.    B.  was  let  into  possession 

.  under  this  agreement,  and  paid  the  premium. 
Neither  the  defendant  nor  his  brother  had  notice 
of  this  agreement.  The  defendant  had  no  autho- 
rity from  his  brother  to  make  the  agreement  of 
November,  1863  ;  and  the  latter  refused  to  ratify 
it.  The  plaintiff,  who  had  no  notice  of  the  de- 
fendant's want  of  authority  to  make  the  agree- 
ment, thereupon  (in  conjunction  with  B.)  filed  in 
equity  a  bill  against  the  defendant's  brother  for 
a  specific  performance.  The  brother  in  his 
answer  denied  all  knowledge  of  the  agreement  ; 
and  the  defendant,  when  before  the  examiner, 
swore  that  he  was  not  authorized  by  him  to  enter 
into  it ;  the  plaintiff's  bill  "was  consequently  dis- 
missed with  costs,  which  were  paid  by  her.     H., 
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who  had  been  tamed  out  of  possession,  brought 
an  action  against  the  plaintiff  upon  her  contract 
with  him,  and  on  a  reference  recovered  damages 
to  the  amount  of  280/.,  which  was  made  up  as 
follows  : — ^205/.  assessed  bj  the  arbitrator  as  the 
Tftlue  of  the  lease ;  22Z.  \0s.  for  the  loss  incurred 
by  B.  on  the  resale  of  fixtures  which  he  had 
brought  upon  the  premises ;  35Z.  for  loss  of 
business  by  removal ;  111.  \0s.  for  solicitor's 
charges.  These  damages^  together  with  the  costs 
of  the  action  and  reference,  were  paid  by  the 
plaintiff  : — Held,  .that  the  plaintiff  was  entitled 
to  recover  agdinst  the  defendant  all  the  costs 
paid  and  incurred  by  her  in  the  chancery  suit, 
and  also  the  value  of  the  lease  which  she  had 
lost  through  the  non-performance  of  the  agree- 
ment of  November,  1863  (assumed  to  be  205Z.) ; 
but  not  the  damages  and  costs  which  arose  out 
of  her  agreement  for  the  resale  of  the  lease  to 
B.,  these  not  necessarily  or  naturally  resulting 
from  the  wrongful  act  of  the  defendant,  and 
consequentlv  being  too  remote.  Spedding  v. 
XeveU,  4  L.'R.,  C.  P.  212  ;  38  L.  J.,  C.  P.  133. 

See  Damages  fob  Bbeach  of  Contract, 
pott,  col.  938. 


V.     PERFORMANCE   OF   CONTRACT. 

1.  TiMB  OF   DELIVEBY. 

Hour.] — A  tender  of  goods  to  the  purchaser 
himself  at  his  warehouse,  at  an  hour  which 
leaves  time  enough  for  completing  the  delivery 
before  twelve  o'clock  at  night,  is  sufficient. 
Startup  v.  Macdonaldy  6  M.  &  G.  593  ;  7  Scott, 
N.  R.  269  ;  12  L.  J.,  C.  P.  477— Ex.  Ch. 

Secus,  if,  by  reason  of  the  lateness  of  the  hour, 
the  purchaser  has  left  his  warehouse  before  the 
arrival  of  the  goods.    lb. 

A  party  who  undertakes  to  deliver  goods  within 
a  given  time  performs  his  part  of  the  contract  if 
he  delivers  the  goods  within  that  time  ;  the  only 
effect  of  his  delaying  the  delivery  to  a  late  hour 
at  night  is,  to  expose  him  to  the  risk  of  not  being 
able  to  deliver  at  all.    lb. 

Goods  to  be  Delivered  by  Instalments — ^Failure 
ai  to  one  Listalment.] — The  defendant  in  Oc- 
tober, 1879,  sold  to  the  plaintiff,  iftid  the  plain- 
tiff bought  of  the  defendant,  2,000  tons  of  pig- 
iron  at  42«.  a  ton,  to  be  delivered  to  the  plaintiff 
free  on  board  at  the  maker's  wharf, 'at  Middles- 
borough,  "  in  November,  1879,  or  equally  over 
November,  December,  and  January  next,  at  6d. 
per  ton  extra."  The  plaintiff  failed  to  take  de- 
livery of  any  of  the  iron  in  November,  but 
claimed  to  have  delivery  of  one-third  of  the  iron 
in  December  and  one-third  in  January.  The 
defendant  refused  to  deliver  these  two-thirds, 
and  gave  notice  that  he  considered  that  the  con- 
tract was  cancelled  by  the  plaintiff's  breach  to 
take  any  iron  in  November  : — Held,  in  an  action 
by  the  plaintiff  for  damages,  in  respect  of  the 
defendant's  refusal  (Brett,  L.  J.,  dissenting), 
that  by  the  plaintiff's  failure  to  take  one-third  of 
the  iron  in  November,  the  defendant  was  justi- 
fied in  refusing  to  deliver  the  other  two-thirds 
afterwards.  The  decision  in  Hoare  v.  Rennie  (5 
H.  &  N.  19)  held  to  be  right  by  Bramwell  and 
Baggallay,  L.  J  J.,  and  wrong  bv  Brett,  L.  J. 
Ilonck  V.  Muller,  7  Q.  B.  D.  92  ;  50  L.  J.,  Q.  B. 
629  ;  45  L.  T.  202  ;  29  W.  R.  830— C.  A. 

A.  bought  of  B.  667  tons  of  Swedish  iron,  the 


iron  to  be  shipped  from  Sweden  in  the  months  of 
June  and  July,  August  and  September,  in  about 
equal  portions  each  month,  at  152. 10«.  per  ton, 
delivered  in  London.  The  seller  shipped  only  21 
tons  of  iron  in  June,  which  arrived  in  London 
after  the  expiration  of  the  month  : — Held,  that 
the  buyer  was  not  bound  to  accept  the  smaller 
quantity,  or  any  subsequent  quantity  tendered, 
and  that  therefore  a  plea  shewing  the  non-paj- 
ment  of  any  larger  quantity  within  the  specified 
time,  was  an  answer  to  an  action  for  not  accept- 
ing the  iron,  or  any  part  of  it.  Jloare  v.  Rennity 
6  H.  &  N.  19  ;  29  L.  J.,  Ex,  73. 

The  defendant  agreed  to  supply,  during  twelve 
months,  the  plaintiff  with  coals,  to  be  accepted 
at  the  rate  of  not  less  than  500  tons  a  month. 
The  plaintiff  during  the  first  month  accepted 
only  168  tons.  The  defendant  refused  to  supply 
the  plaintiff  with  coal  after  the  first  month  : — 
Held,  that  the  plaintiff  might  maintain  an  action 
for  tiie  refusal  of  the  defendant  to  supply  coals 
after  the  first  month.  Simpson  v.  Crippin^  8 
L.  R.,  Q.  B.  14  ;  42  L.  J.,  Q.  B.  28  :  27  L.  T.  546  ; 
21  W.  R.  141. 


Non-Payment  exouting  farther  Delivery.  ] 


— ^Under  a  contract  for  the  sale  of  merchandize,  a 
certain  quantity  of  the  goods  was  to  be  delivered 
in  each  of  eleven  months,  payment  to  be  by  cash 
fourteen  days  after  delivery  : — Held,  that  the 
true  meaning  of  the  contract  was  that  the  vendor 
might  cease  delivering  in  any  month  if  the  pur- 
chaser neglected  to  pay  for  the  previous  month's 
delivery.  Ch^ilmerg,  Ex  parte^  Edioards,  In  re^ 
42  L.  J.,  Bk.  2.  Affirmed  on  appeal,  8  L.  R.,  Ch. 
289  ;  42  L.  J.,  Bk.  37 ;  28  L.  T.  325 ;  21  W.  R. 
349. 

Delivery  went  on  under  the  contract  for  ten 
months,  and  all  the  lots  but  the  tenth  were  paid 
for.  On  the  22nd  of  December,  the  last  month 
of  the  contract,  a  meeting  was  held  of  the  pur- 
chaser's creditors,  and  he  was  then  insolvent.  On 
the  23rd,  the  vendors  wrote  that  they  refused  to 
deliver  any  more  goods,  giving  no  reasons.  The 
goods  had  greatly  risen  in  value,  and  in  January 
the  purchaser  claimed  the  difference  in  price  on 
the  December  lot.  In  February  he  was  adjudi- 
cated bankrupt  on  a  declaration  of  insolvency. 
On  a  claim  by  the  trustee  for  the  difference  on 
the  December  lot  on  account  of  the  refusal : — 
Held,  that  the  refusal  was  justified  by  the  non- 
payment, and  that  the  case  was  strengthened  by 
the  fact  that  the  purchaser  could  not,  at  the  time, 
make  a  valid  payment,    lb. 


Bepndiation  of  Contract.]— There  is  no 


absolute  rulo  to  shew  whether  the  breach  of  a 
contract  by  one  of  the  contracting  parties  is  to 
exonerate  the  other  party  from  his  liability  to 
further  perform  the  contract.  The  true  test  in 
each  case  is,  whether  the  acts  and  conduct  of  the 
one  party  evince  an  intention  to  abandon  and  be 
no  longer,  bound  by  the  contmct — and  this  is  a 
question  of  evidence.  Non-payment  for  a  parcel 
of  goods  supplied,  or  non-delivery  of  a  parcel  of 
goods  contracted  to  be  supplied,  is  not  of  itself 
necessarily  evidence  of  any  such  intention.  Nor 
is  any  distinction  to  be  drawn  between  a  contract 
not  performed  at  all  and  one  that  has  been  part 
performed.  The  question  is  not  as  to  the  right 
to  rescind  a  contract,  but  as  to  the  right  to  treat 
a  wrongful  rescission  of  a  contract  as  a  complete 
renunciation  of  it.    Mersey  Sf/rl  ^j'  Iron   Conu 
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j)a7iy  V.  Baylor,  9  Q.  B.  D.  648  ;  51  L.  J.,  Q.  B. 
676  ;  47  L.  T.  369  ;  31  W.  R.  80— C.  A.  Affirmed 
in  H.  L.,  W.  N.  1884,  p.  97. 

The  defendants  in  October,  1870,  contracted  to 
sell  to  the  plaintiffs  2,000  tons  of  iron  "  delivery 
in  monthly  quantities  [of  166J  tons]  over  1871, 
or  sooner  if  required  ; "  pa3rment  by  four  months' 
acceptance  fromithe  lOth  of  the  month  following 
delivery.  In  January,  1871,  101  tons  were  de- 
livered, but  the  plaintiffs  did  not  then  demand 
the  delivery  of  the  balance  of  the  monthly  quan- 
tity. In  February,  1871,  and  at  several  periods 
between  that  date  and  December  1871,  the  plain- 
tiffs requested  the  defendants  to  forbear  from 
delivery  of  more  iron  under  the  contract,  and  the 
defendants  accordingly  only  made  partial  deli- 
veries during  the  several  months  of  1871,  up  to 
and  including  November.  In  December  the 
plaintiffs  required  delivery  of  the  residue  of  the 
whole  2,000  tons.  The  defendants  refused  it, 
and  denied  that  they  were  liable  to  deliver  anj' 
more  iron  under  the  contract,  except  what  was 
due  on  the  monthly  balance.  The  plaintiffs  then 
brought  an  action  for  non-delivery  : — Held,  that, 
without  deciding  whether  the  defendants  could 
be  required  to  deliver  in  December  at  once  the 
whole  balance  of  the  2,000  tons,  they  remained 
liable  to  deliver  it  at  some  reasonable  time,  and 
not  having  asked  for  such  reasonable  time,  but 
having  repudiated  their  liability,  they  had  no  de- 
fence to  the  action.  Tyers  v.  Roaedale  and 
Ferry  hill  Iron  Company,  10  L.  R.,  Ex.  195  ;  44 
L.  J..  Kx.  130  ;  33  L.  T.  66  ;  23  W.  R.  871— Ex. 
Ch.     Reversing  8  L.  R.,  Ex.  305  ;  21  W.  R.  793. 


Bankruptcy  of   Vendor.] — A  manufac- 


turer of  iron  contracted,  in  May,  1871,  to  sell  to 
a  company  150  tons  of  iron  at  a  specified  price 
per  ton,  delivery  to  be  20  tons  per  month. 
The  deliveries  were  not  duly  made  under  the 
contract.  In  January,  1872,  the  vendor  filed  a 
petition  for  liquidation  by  an-angement.  At 
that  time  a  considerable  quantity  of  iran  re- 
mained to  be  delivered,  and  the  market  price  of 
iron  had  risen  very  much.  It  appeared  that  in 
some  cases  the  company  had  bought  iron  in  the 
market  to  supply  the  deficiency  in  the  monthly 
deliveries.  It  did  not  appear  that  any  actual 
request  had  been  made  by  the  vendor  for  the 
postponement  of  the  deliveries  : — Held,  that  the 
company  could  prove  in  the  liquidation  only  for 
the  differences  between  the  contract  price  of  the 
iron  and  the  market  prices  of  the  days  when  the 
respective  deficient  deliveries  were  made.  Llan- 
samlet  Tin  Plate  Company y  Ex  parte^  Vots,  In 
re,  16  L.  R.,  Eq.  145. 

Contract  to  deliver  for  Shipment  during  Two 
Months.] — Under  a  contract  to  deliver  maize 
"for  shipment  in  June  and  [or]  July,  1869, 
sellers'  option :" — Held,  that  the  maize  must  be 
on  board  so  that  the  shipment  might  be  com- 
plete in  June  and  July,  and  that  the  whole  cargo 
need  not  actually  be  put  on  board  in  those 
months.  Alexander  v.  Vanderzee,  7  L.  R.,  C.  P. 
530 ;  20  W.  R.  871— Ex.  Ch. 

Two  contracts,  each  for  the  sale  of  300  tons  of 
rice,  were  made  in  London.  The  first  contract 
(which  the  second  exactly  followed)  was  for  300 
tons  "  of  Madras  rice,  to  be  shipped  at  Madras, 
or  coast,  for  this  port,  during  the  months  of 
and 

March April,  1874,  per  Rajah  of  Cochin." 

^  or 


The  600  tons  filled  8,200  bags.  The  vessel  ar- 
rived at  Madras  in  February,  and  on  the  23rd  of 
that  month  1,780  bags  were  put  on  board,  and 
on  the  24th  of  February  a  like  number  ;  on  the 
28th  of  February  3,560  bags  were  put  on  board, 
and  bills  of  lading  were  given  for  those  amounts 
on  the  days  mentioned.  A  bill  of  lading  for  the 
remaining  1,080  bags  was  given  on  the  3rd  of 
March,  but  all,  except  fifty  bags,  had  been  put 
on  board  before  that  day.  In  an  action  for  refus- 
ing to  accept  the  rice,  the  defence  was  that  it 
had  not  been  shipped  during  the  months  of 
and 

March April : — Held,  that  the  contract  had 

or 
not  been  complied  with  ;  that  its  words  must  be 
construed  in  their  plain  and  ordinary  sense ; 
that  evidence  of  any  usage  in  the  particular 
trade  must,  to  affect  their  meaning,  be  very  clear 
and  consistent,  and  such  evidence  not  having 
been  given  in  this  case,  the  vendors  could  not 
recover  on  the  contract.  Bowes  v.  Shandy  2 
App.  Cas.  455 ;  46  L.  J.,  Q.  B.  561  ;  36  L.  T.  857 ; 
25  W.  R.  730— H.  L.  Reversing  2  Q.  B.  D.  112  ; 
46  L.  J.,  Q.  B.  201  ;  36  L.  T.  161  ;  25  W.  R.  291  ; 
and  aflSrming  1  Q.  B.  D.  470  ;  45  L.  J.,  Q.  B. 
507  ;  34  L.  T.  795  ;  24  W.  R.  734. 

The  defendant  agreed  to  buy  from  the  plaintiff 
a  quantity  of  cotton,  "  to  be  delivered  at  seller's 
option  in  August  or  September,  1864  ;  payment 
within  ten  days  from  date  of  invoice."  The 
plaintiff  afterwards  gave  notice  to  the  defendant 
that  the  cotton  was  ready  for  delivery  on  a  cer- 
tain day  in  August,  and  that  the  invoice  would 
be  dated  from  that  day  : — Held,  that  the  plain- 
tiff having  exercised  his  rption,  was  bound  to 
deliver  the  cotton  in  August,  and  that  the  non- 
delivery in  that  month  was  a  good  equitable 
defence  to  an  action  against  the  defendant  for 
not  accepting  the  cotton.  Gath  v.  Lee^^  3  H.  & 
C.  558. 


ExpresB   Stipulation.] — Where,  by  the 


teims  of  a  contract  for  making  steam-boilers, 
and  delivery,  on  approval  by  C,  at  the  defen- 
dant's works,  when  the  plaintiff's  liability  was 
to  cease,  it  was  expressly  stipulated  that  the 
engines  should  be  completed  within  two  months : 
— Held,  that  time  was  of  the  essence  of  the  con- 
tract, and  thftt  an  action  might  be  maintained 
for  the  non-delivery  within  that  time.  Wimt- 
hurst  V.  Dcdey,  2  C.  B.  263. 


Sub-Contract  for  Supply  as  soon  as  Pos- 


sible— Notice.] — The  plaintiff  contracted  with 
J.  to  manufacture  a  pile-driving  machine  within 
two  months.  Shortly  afterwards  the  defendant 
contracted  with  the  plaintiff  to  make  a  portion 
of  that  machine  *^as  soon  as  possible."  The 
terms  of  the  plaintiff's  contract  with  J,  were 
known  to  the  defendant.  The  defendant  did 
not  fulfil  his  contract  with  the  plaintiff  until 
after  the  expiration  of  the  time  specified  in  the 
contract  between  the  plaintiff  and  J.,  and  J,  re- 
fused to  accept  the  machine : — Held,  that  the 
contract  between  the  plaintiff  and  the  defendant 
was  to  be  performed  within  a  reasonable  time, 
to  be  measured,  not  by  the  particular  existing 
staff  and  appliances  of  the  defendant's  business, 
but  by  the  time  in  which  a  reasonably  diligent 
manufacturer  of  the  same  class  as  the  defen- 
dant would  take  in  carrying  out  the  contract. 
Hydraulic  JSngiiwering  Cantpany  v.  McHaffie,  4 
Q.  B.  D.  670 ;  27  W.  R.  221— C.  A. 
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"Daring  next  Two  Xonths *'— Custom.] 

— ^A  contract  was  entered  into  between  the 
plaintiffs  and  the  defendants,  on  the  17th  Jane, 
1872,  whereby  the  latter  agreed  to  supply  the 
former  with  a  certain  quantity  of  puddled  iron, 
"  for  immediate  delivery,  or  say  daring  the  next 
two  montiis."  The  defendants  did  not  deliver 
any  iron  in  June  or  July,  baton  the  15th  August 
they  sent  a  small  portion  of  iron  to  the  plaintiffs, 
and  on  the  21st  of  the  latter  month  the  plain- 
tiffis,  acting  on  the  notion  that  under  the  contract 
the  Ume  for  the  delivery  had  expired  on  the  17th 
of  that  month,  wrote  to  the  defendants  that  as 
the  time  for  delivery  had  expired,  they  would 
receive  no  more  iron,  and  they  afterwards  com- 
menced the  present  action  for  breach  of  contract 
in  not  delivering  the  iron  on  or  before  the  17th 
August.  At  the  trial  the  judge  received  evi- 
dence that  in  the  iron  trade  a  usage  or  custom 
prevails  whereby  the  entire  months  of  July  and 
August  would  be  included  in  the  terms  "during 
the  next  two  months  :*' — Held,  that  the  evidence 
was  properly  admissible.  BU$ell  v.  Beardj  28 
li.  T.  740. 

_^»  During  Four  speeified  Xonths.] — ^A  com- 
pany contracted  to  buy  from  the  plaintiff  from 
6,000  to  6,000  tons  of  iron  ore,  to  be  deli- 
vered at  Cardiff  "during  the  months  of  June, 
July,  August,  and  September.**  From  the  cor- 
respondence between  the  parties  which  led  to 
the  contract  the  plaintiff  had  arranged  with 
correspondents  at  Carthagena  for  the  supply  and 
shipment  of  the  ore.  By  the  28th  of  July*  4,623 
tons  of  ore  were  delivered  to  and  accepted  by 
the  company,  and  on  the  29th  of  July  the  Nero 
arrived  with  767  tons  more,  notice  at  the  same 
time  being  given  to  the  company  of  her  readi- 
ness to  disclmrge.  There  was  considerable  delay 
in  discharging  the  Kero,  she  having  made  an  ex- 
ceptionally short  voyage,  and  for  her  detention 
beyond  the  lay  days,  the  plaintiff  had  to  pay 
demurrage  to  the  extent  of  1502.,  which  he 
sought  to  recover  from  the  company.  The  jury 
found  that  the  tender  was  a  reasonable  one,  but 
the  company  contended  that  the  quantity  ought 
to  have  been  distributed  rateably  over  the  four 
months,  and  that,  not  being  bound  to  accept  the 
Nero's  cargo  till  September,  they  were  not  liable 
to  pay  the  demurrage  sued  for : — Held,  that  the 
contract  gave  the  option  to  either  party  to  de- 
liver or  to  demand  the  amount  contracted  for ; 
and  as  no  provision  was  made  for  exercising  the 
option  at  any  given  time,  whether  in  the  first 
month  or  the  last,  the  plaintiff  could  not  tell, 
until  the  option  was  exercised,  how  many  tons 
should  be  delivered  in  any  month ;  also,  that 
the  circumstances  shewed  that  the  parties  could 
not  have  contemplated  equal  monthly  quantities. 
Qtlaminut  v.  DotolaU  Iron  Company ,  47  L.  J., 
Q.  B.  575. 


Day  of  Xonth.  ]— The  plaintiffs  contracted 


to  sapply  the  defendants  with  goods,  "  delivering 
on  April  17th,  complete  8th  ^Lkj^  The  plain- 
tiffs made  no  delivery  on  the  17th,  and  the  de- 
fendants on  the  following  day  rescinded  the 
contract,  and  refused  subs^uent  tenders  of  the 
goods.  The  plaintiffs  having  brought  an  action 
for  non-acceptance  : — Held,  that,  if  on  the  true 
construction  of  the  contract  the  plaintiffs  were 
bound  to  commence  the  delivery  on  the  17th  of 
April,  the  defendants  were  entitled  to  rescind 
for  the  failure  to  deliver  on  that  day.     Codding- 

VOL.  VI. 


ton  V.  Paleoloffo,  2  L.  B.,  Ex.  193  ;  36  L.  J.,  Ex. 
73 ;  15  L.  T.  581  ;  15  W.  R.  961. 

Delivery  at  Intervals — Payment — Conne  of 
Dealing.] — The  defendant  agreed  to  sell  to  the 
plaintiff  200  tons  of  potatoes,  to  be  delivered  at 
T.  station,  and  consigned  to  the  plaintiff  at  N., 
in  such  quantities  and  at  such  intervals  as  the 
plaintiff  should  direct  The  defendant  delivered 
16  tons  15  cwt.  in  five  different  quantities,  and 
received  the  plaintiff's  cheques  in  payment  after 
the  arrival  of  the  potatoes,  but  he  refused  to 
deliver  any  more  unless  he  was  paid  upon  delivery 
at  T.  station.  He  also  refused  to  deliver  more 
than  50  tons  under  any  circumstances.  There 
was  no  agreement  in  writing,  and  it  was  admitted 
that  there  was  no  stipulation  as  to  the  time  of 
payment : — Held,  that  in  an  action  to  recover 
damages  for  non-delivery,  it  was  no  misdirection 
on  the  part  of  the  judge  to  tell  the  jury  that 
they  might  accept,  as  evidence  of  what  the  inten- 
tion of  the  parties  was  as  to  the  time  of  payment, 
the  course  pursued  in  that  respect*,  upon  the  five 
deliveries  under  the  contract.  Xing  v.  Reedmanf 
49  L.  T.  473. 

Fine  for  Delay  in  Delivery,  how  Calonlated.} 

— The  defendant  entered  into  the  following  con- 
tract : — Sold  to  the  plaintiff  5,000  tons  of  iron 
rails  at  11^  5*.  per  ton,  delivered  f.  o.  b.,  New- 
port, the  delivery  to  commence  by  the  15th  of 
January,  and  to  be  completed  by  the  15th  of 
May.  In  the  event  of  the  defendant  exceeding 
the  time  of  delivery  he  shall  pay  by  way  of  fine 
It,  6d.  per  ton  per  week.  In  the  event  of  ship» 
not  being  ready  within  fourteen  days,  notice 
being  given,  then  payment  to  be  made  against 
wharf  warrants  for  each  500  tons  stacked  and 
being  to  buyer's  order.  The  defendants  made 
default  in  the  delivery  of  the  iron,  which  was 
delivered  during  the  months  of  May,  June,  July, 
August,  and  completed  in  September : — Held, 
that  the  fine  to  be  'paid  for  delay  in  delivery 
ought  to  be  calculated  from  the  time  at  which 
the  contract  was  to  be  completed,  viz.,  the  15th 
of  May.  Bergheim  v.  Bletenavon  Iron  and 
Steel  Company,  10  L.  R.,  Q.  B.  319 ;  44  L.  J., 
Q.  B.  92 ;  32  L.  T.  451 ;  23  W.  R.  618. 

Hooessity  of  Hotiee.]  —  A  contract,  under 
seal,  recited  that  a  railway  company  was  desirous 
of  being  supplied  with  350,000  sleepers  of 
Dantzic  or  Memel  timber.  This  contract  was 
based  upon  a  specification  prepared  by  the  com- 
pany, in  which  it  was  stated  that  the  number  of 
sleepers  required  under  this  specification  was 
350,000  ;  that  one-half  would  have  to  be  delivered 
in  1847,  and  the  other  half  by  Midsummer,  1848  ; 
that  the  deliveries  were  to  be  made  either  by 
stacking  the  sleepers  upon  a  wharf  or  properly 
loading  them  into  a  boat,  or  bai^e  or  other 
vessel,  as  might  be  directed  by  the  resident  en- 
gineer ;  and  that  the  payments  were  to  be  made 
upon  the  engineer  certifying  the  due  delivery  of 
each  cargo.  The  plaintiff  covenanted  to  supply 
the  company  with  350,000  sleepers,  of  the  quality 
and  description  mentioned,  and  to  deliver  them 
within  the  times  mentioned  in  the  specification, 
as  and  when,  and  in  such  quantities  and  in  such 
manner,  as  the  engineer  of  the  company  should, 
by  order  or  requisition  in  writing,  from  time  to 
time  within  the  period  limited  by  the  specifica- 
tion direct  or  require.  The  engineer  was  to  bo 
at  liberty,  at  any  time  before  the  complete  exe- 

Q  Q 
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cation  of  the  contract  by  the  delivery  of  the 
whole  number  of  the  sleepers,  to  alter  their  size, 
form  or  construction,  or  alter  the  times  of  de- 
livery of  any  of  the  sleepera  which  should  not 
have  been  delivered ;  and  the  company  cove- 
nanted to  pay  to  the  plaintiff,  for  or  in  respect 
of  the  sleepers  contracted  to  be  supplied,  a  cer- 
tain  price,  upon  their  engineer  certifying  the 
due  delivery  of  each  cargo ;  and  it  was  further 
agreed,  that  2,000/.  of  the  price  should  be  re- 
tained by  the  company  until  two  months  after 
their  engineer  should  have  certified  that  the 
whole  of  the  sleepers  agreed  to  be  supplied  by 
the  contractor  should  have  been  supplied  : — Held, 
that  this  was  a  positive  contract  of  the  plaintiff 
to  supply,  and  by  the  company  to  take  and  to 
pay  for,  the  whole  number  of  the  sleepers,  and 
that  the  plaintiff  was  entitled  to  notice  of  the 
times  when  the  sleepers  would  be  required. 
Great  Xorthe'ni  Railway  Company  v.  Harrison 
(/•»  error),  12  C.  B.  576  ;  22  L.  Jr.,  C.  P,815— 
Ex.Ch. 

To  an  action  for  not  delivering  iron  sold  by 
the  defendant  to  the  plaintiff  under  a  contract 
to  be  delivered  as  required,  the  defendant 
pleaded  that  the  plaintiff  did  not  within  a 
reasonable  time  request  him  to  deliver  the  iron  : 
— Held,  that  the  plea  was  bad,  since  the  defen- 
dant was  bound  to  inquire  of  the  plaintiff 
whether  he  would  have  the  iron  before  he  could 
rescind  the  contract  on  the  ground  that  he  was 
not  within  a  reasonable  time  required  to  deliver 
it.  Jones  v.  Gibbons,  8  Ex.  920  ;  22  L.  J..  Ex. 
347. 

In  an  action  for  not  accepting  oil,  the  declara- 
tion stated  a  contract  to  purchase  forty  tons  of 
oil,  the  last  ten  tons  whereof  "  to  be  delivered  in 
all  December,  to  be  paid  for  on  delivery,"  with 
an  averment  of  readiness  to  deliver  "in  the 
month  of  December,"  and  a  traverse  of  that  aver- 
ment. The  contract  was  not  for  any  specific  oil, 
no  particular  oil  had  been  appropriated,  and  the 
bix>ker8  on  each  side  had  arranged  for  the  pre\'i- 
ous  deliveries.  On  the  11th  of  December  the 
defendant's  brokers  wrote  to  him  to  know  when 
he  would  receive  the  last  ten  tons.  He  directed 
a  delivery  to  certain  parties  ;  but  this  was  not 
communicated  to  the  plaintiff,  and  on  the  22nd 
of  December  the  defendant  stopped  payment 
{towards  the  end  of  the  month),  upon  which  the 
defendant's  brokers  wrote  to  the  plaintiff  to  the 
effect  that  the  oil  would  not  be  received  ;  and 
he  then,  before  the  end  of  the  month,  resold  at  a 
loss,  and  wrote  to  the  defendant,  demanding  the 
difference : — Held,  that  he  was  entitled  to  re- 
cover, the  jury  finding  that  he  would  have  been 
ready  to  deliver  the  oil  contracted  for  if  the 
defendant  or  his  brokers  had  required  it  and 
offered  the  money.  Baker  v.  Firming er,  28 
L.  J.,  Ex.  130. 

In  a  contract  of  sale  of  goods  to  be  delivered 
''  ex  quay  or  warehouse,"  there  is  an  implied 
condition  that  notice  shall  be  given  to  the  buyer 
of  the  time  when  the  goods  are  ready,  and  of 
the  place  in  which  they  are.  Bavies  v.  McLean, 
28  L.  T.  113  ;  21  W.  R.  264. 

Tender  of  Ooods  in  aooordanoe  with  Contract 
after  abortive  TenderJ— The  defendants  agreed 
to  buy  of  the  plaintiffs  a  cargo  of  maize.  The 
plaintiffs  tendered  the  cargo  of  the  C,  which  the 
defendants  refused  to  accept,  upon  the  ground 
that  the  shipping  documents  were  not  t^dered 
with  it.    The  plaintiffs  insisted  that  the  tender 


was  valid.  This  dispute  was  referred  to  an  arbi- 
trator, who  decided  that  the  tender  was  invalid. 
The  plaintiffs  thereupon,  and  within  the  time 
limited  by  the  contract,  tendered  the  cargo  of 
the  M.,  which  the  defendants  refused  to  accept 
upon  the  ground  that  they  were  not  bound  to 
accept  any  caigo  in  substitution  for  that  of  the 
C,  the  tender  of  which  the  arbitrator  had  de- 
cided to  be  invalid  :— Held,  that  the  defendants 
were  bound  to  accept  the  cargo  of  the  M.,  and 
might  be  sued  by  the  plaintiffs  to  recover  any 
loss  which  the  latter  might  have  sustained  by 
the  refusal  to  accept  it.  Borrou>man  v.  Free,  4 
Q.  B.  D.  500  ;  48  L.  J.,  Q.  B.  65— C.  A. 

Vendors,  before  the  expiration  of  the  time  for 
the  delivery  of  cotton,  tendered  marks  of  cotton 
that  was  not  in  accordance  with  the  terms  of  the 
contract,  and,  on  the  vendee  rejecting  the  same, 
they,  before  the  expiration  of  the  time  fixed  for 
delivery,  tendered  marks  of  cotton  that  was  in 
accordance  with  the  contract : — Held,  that  they 
had  not,  by  the  first  delivery,  breken  the  contract 
so  as  to  justify  S.  in  refusing  to  accept  the  cotton 
subsequently  tendered.  Tetley  v.  Shand,  25 
L.  T.  658  ;  20  W.  R.  206. 

A  buyer  entered  into  two  contracts,  each  of 
which  was  for  the  purchase  from  the  seller  of 
4,500  quarters  of  Russian  oats,  more  or  less, 
**  shipment  by  steamer  or  steamers  during  Feb- 
ruary. Should  ice  at  loading  port  prevent  ship- 
ment within  stipulated  time,  shipment  to  be 
made  immediately  after  reopening  of  the  navi- 
gation." The  seller  shipped  on  board  one  steamer 
4,511  quarters  to  answer  the  first  contract,  and 
1,139  quarters  to  answer  in  part  the  second  con- 
tract. He  also  shipped  on  board  another  steamer 
a  sufficient  quantity  of  oats  to  complete  the 
second  contract  The  shipment  on  the  first 
steamer  was  made  in  time  ;  that  on  the  second 
steamer  was  made  too  late  : — Held,  that  the 
buyer  was  bound  to  accept  the  1,139  quarters  in 
part  fulfilment  of  the  second  contract,  notwith- 
standing that  the  other  eliipment  on  account  of 
that  contract  was  made  too  late.  Brandt  v. 
Lawrence,  1  Q.  B.  D.  344  ;  46  L.  J.,  Q.  B.  237  ; 
24  W.  R.  749— C.  A. 

Goods  sent  to  Depot.] — In  an  action  on  a  con- 
tract to  deliver  pheasants  on  the  12th  October, 
it  is  sufficient  to  support  such  action  if  they  are 
sent  on  that  day  to  a  coach-office,  though  they 
do  not  arrive  till  afterwards.  Hon^jwood  v. 
Stone,  1  Chit.  142. 

Eeasonahle  Time.] — On  a  contract  to  deliver 
goods  generally,  the  vendor  must  prove  a 
r^uliness  to  deliver  within  a  reasonable  time. 
Macdonald  v.  Longhottom,  1  F.  &  F.  538. 

Beadiness  and  Willingness.] — ^The  plaintiff 
declared  on  a  contract  by  the  defendant  to  pur- 
chase iron  of  the  plaintiff,  alleging  a  promise  by 
the  defendant,  that  if  the  delivery  of  the  iron 
should  not  be  required  by  the  defendant  on  or 
before  the  30th  April,  1845,  the  iron  was  to  be  paid 
for  by  the  defendant  on  the  day  and  year  afore- 
said ;  and  averring  that  the  plaintiff  had  always 
been  ready  and  willing  to  deliver  the  iron  in 
terms  of  the  contract ;  that  the  30th  April  was 
past  before  action,  but  the  defendant  had  not 
paid  for  the  iron  : — Held,  that,  under  the  aver- 
ment of  readiness  and  willingness  to  deliver  the 
iron,  the  plaintiff  was  not  bound  to  shew  that 
any  specific  iron  had  been  appropriated  by  him 
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for  that  purpose.    DufUop  v.  Grote.  2  C.  &  K. 
158.  ' 

Pottponement  of  Delivery.] — By  a  written 
contract  the  plaintiff  agreed  to  deliver,  and  the 
defendants  to  accept,  a  certain  quantity  of  iron, 
of  greater  valne  than  10/.,  in  the  month  of  June. 
On  the  2nd  of  June,  and  again  in  the  middle  of 
Jane,  one  of  the  defendants  saw  the  plaintiff,  and 
verbally  requested  him  to  allow  the  delivery  of 
the  iron  to  stand  over,  and  the  plaintiff  verbally 
consented  to  his  request.  On  the  Ist  of  August 
the  plaintiff  pressed  the  defendants  to  take  de- 
livery, and  they,  after  some  correspondence,  wrote 
on  the  9th  of  August  asking  for  further  time. 
The  plaintiff  i^ain  waited,  but  without  result. 
On  the  20th  of  October  the  plaintiff  brought  an 
action  for  non-acceptance  of  the  goods  in  ac- 
cordance with  the  terms  of  the  written  con- 
tract. It  was  contended  by  the  defendants 
that  by  reason  of  the  arrangement  to  postpone 
delivery  and  acceptance  made  before  any  breach 
of  the  contract,  the  plaintiff  could  not  recover 
upon  the  original  contract,  there  never  having 
been  readiness  and  willingness  to  deliver  or 
any  tender  of  delivery  on  the  plaintiff's  part 
under  such  contract;  and  that  the  plaintiff 
could  not  rely  on  any  new  or  substituted  con- 
tract to  accept  at  a  later  date,  such  contract 
being  verbal  only : — Held,  that  the  true  effect 
of  what  took  place  between  the  parties  being 
that  the  plaintiff  voluntarily  withheld  delivery 
at  the  request  of  the  defendants,  no  new  con- 
tract being  substituted  for  the  original  written 
contract,  the  plaintiff  was  entitled  to  maintain 
his  action  ;  and  that  the  damages  must  be  esti- 
mated according  to  the  market  price  of  iron 
at  a  reasonable  time  after  the  last  request  of 
the  defendants  to  withhold  delivery.  Hickman 
V.  HayuM,  10  L.  R.,  C.  P.  698  ;  44  L.  J.,  C.  P., 
358 ;  32  L.  T.  878 ;  23  W.  R.  872. 

On  the  15th  of  June,  1874,  the  defendant 
bought  of  the  plaintiffs  100  tons  of  pig  iron,  to 
be  delivered  *'  25  tons  at  once,  and  75  tons  in 
July  next."  By  the  end  of  July  75  tons  in  all 
had  been  delivered.  There  was  no  evidence  of 
any  request  by  him  to  the  plaintiffs  before  the 
end  of  July  to  delay  the  delivery  of  the  last  25 
tons ;  but  it  was  proved  that  in  October  he 
verbally  requested  the  plaintiffs'  manager  to 
deliver  them,  in  consequence  of  which  they  were 
forwarded  in  the  course  of  the  same  month  to 
the  defendant,  but  he  declined  to  receive  them. 
In  an  action  against  the  defendant  for  refusing 
to  accept  the  25  tons,  he  pleaded  that  the  plain- 
tife  were  not  ready  and  willing  to  deliver  the 
iron  according  to  the  contract : — Held,  that  in- 
asmuch as  the  vendors  were  not  shewn  to  have 
ivithheld  the  delivery  of  the  25  tons  in  conse- 
quence of  a  request  by  the  vendee  before  the 
expiration  of  the  agreed  time,  viz.,  in  July,  the 
action  was  not  maintainable  upon  the  original 
contract ;  and  that  the  subsequent  conversation 
with  the  vendors'  manager  could  not  be  relied 
upon  either  as  a  new  contract  or  as  an  arrange- 
ment for  an  altered  time  of  delivery.  Plevhis 
V.  Dovminff,  1  0.  P.  D.  220  ;  45  L.  J.,  C.  P.  695  ; 
35  L.  T.  263. 

On  the  27th  of  April,  A.,  who  sold  flour 
on  commission  for  tne  defendant,  a  miller, 
verbally  contracted  to  sell  to  the  plaintiff  150 
sacks,  at  29«.  per  sack,  no  time  being  named  for 
the  delivery.  The  defendant  repudiated  A.'s 
authority  on  the  ground  that  his  instructions  to 


him  limited  him  to  30^?.  per  sack.  Disputes 
arose  between  the  parties,  and  eventually  on  the 
8th  of  June,  the  defendant  agreed  to  deliver  the 
flour,  which  he  accordingly  did,  and  sued  for 
and  recovered  the  price.  The  plaintiff  afterwards 
commenced  an  action  against  the  defendant  in 
a  county  court  to  recover  the  difference  between 
the  contract  price  and  the  price  at  which  he  had 
been  obliged  to  purchase  other  flour  on  the 
defendant's  default.  The  judge  found  that  the 
flour  had  not  been  deliver^  within  a  reasonable 
time,  but  he  held  that  either  the  plaintiff  must 
be  considered  to  have  flowed  the  defendant  an 
extension  of  time  for  the  performance  of  the 
original  contract,  or  that  the  delivery  of  the 
flour  had  relation  to  a  new  contract  taking  effect 
from  the  time  when  the  defendant  signified  his 
intention  to  execute  the  order,  and  that  the 
defendant  was  entitled  to  judgment : —  Held, 
that  the  decision  of  the  county  court  judge  was 
correct.  Williams  v.  Whecley,  8  C.  B.,  N.  S. 
299. 

Clauses  entitling  Vendor  to  snapend,  or  ex- 
cusing him  from  Deliveries.] — By  agreement 
between  the  plaintiffs  and  the  defendants,  the 
plaintiffs,  who  were  merchants  at  Bilbao,  under- 
took to  supply  the  defendants  at  Workington, 
Cumberland,  with  about  30,000  tons  of  6om- 
morostro  ore  at  the  price  of  25«.  %d,  per  ton, 
cost,  freight  and  insurance,  payment  to  be  made 
by  cash  on  delivery  of  each  shipment,  "  De- 
liveries to  be  made  at  the  rate  of  from  800  to 
1,300  tons  per  month,  provided  we  (plaintiffs) 
are  able  to  procure  tonnage  at  or  under  the  rate 
of  16«.  %d,  per  ton.  No  responsibility  to  attach 
to  us  should  we  be  prevented  from  delivering  all 
or  any  portion  of  the  ore,  through  any  dangers 
and  accidents  of  the  mines,  railway  shoots, 
rivers,  seas,  and  navigation  of  whatever  nature 
or  kind,  or  through  any  circumstances  beyond 
our  own  control :  " — Held,  first,  that  the  plain- 
tiffs were  entitled  to  deliver  quantities  of  the 
ore  which  they  had  previously  withheld  while 
freights  were  above  the  limite,  provided  such 
deliveries  were  made  within  a  reasonable  time, 
having  regard  to  the  contemplated  duration  of 
the  contract,  the  means  which  they  had  to  make 
up  arrears,  &c. ;  secondly,  that  they  were  not 
entitled  to  deliver  quantities  which  they  had 
previously  been  prevented  from  delivering  from 
dangers  and  accidents  of  the  mines,  &c.,  such 
quantities  being  as  much  struck  out  of  the  con- 
tract as  if  they  had  been  actually  delivered.  De 
Oleoma  V.  WhH  Cumberland  Iron  and  Steel 
Company,  4  Q.  B.  D.  472 ;  48  L.  J.,  Q.  B.  753 ; 
41  L.  T.  342  ;  27  W.  R.  870. 

2.  Quantity  and  Quality  of  Goods. 

"Say  about."] — M.,  on  behalf  of  the  firm  of 
M.  &  Co.,  mercnants  in  Quebec,  of  which  he 
was  a  member,  entered  into  the  following  con- 
tract with  R.  M. : — "  R.  M.  sells,  and  Messrs.  M, 
&  Co.  buy,  all  of  the  spars  manufactured  by  R. 
M.,  say  about  600  red  pine  spars,  averaging  by 
culler's  measurement  in  Quebec  sixteen  inches, 
at  the  sum  of,  &c.,  delivered  free  of  charge  in 
Quebec.  The  above  spars  will  be  out  of  the  lot 
manufactured  by  B.,  the  lengths  of  which,  ac- 
cording to  his  specification,  I  am  satisfied  with." 
The  lot  manufactured  by  B.  was  found  to  consist 
of  603  spars,  of  which  only  496  averaged  sixteen 
inches  :— Held,  that  M.  &;  Co.  were  bound  to  ac- 
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cept  the  496  spars  at  the  rate  agreed  on,  the 
words  "say  about  600  red  pine  spars,"  being 
words  of  expectation  and  estimate  only,  and  not 
amounting  to  a  warranty.  JtPOmnel  v.  Murphy  ^ 
6  L.  R.,  P.  C.  203  ;  28  L.  T.  713  ;  21  W.  B.  609. 

<<  About "—<*Xore  or  leu.*']— The  plaintiffs 
agreed  to  purchase  of  the  defendants  "  about  300 
quarters,  more  or  less,*'  of  foreign  rye,  shipped 
on  board  the  A.  £.  at  Hamburgh,  at  a  certain 
price,  subject  to  the  vessers  safe  arrival  with 
the  goods  on  board,  and  being  unsold  at  Ham- 
burgh. The  ship  brought  350  quarters,  and  the 
defendants  refused  to  deliver  any  part  unless 
the  plaintiffs  would  accept  the  whole.  The 
plaintiffs  abandoned  the  contract  and  brought 
an  action  to  recover  back  a  sum  of  money  which 
they  had  paid  for  300  quarters :— Held,  by  Lord 
Tenterden,  C.  J.,  and  Littledale,  J.,  that,  by  the 
words  "  about "  and  "  more  or  less,"  the  parties 
could  not  be  taken  to  have  contemplated  so 
large  an  excess  as  fifty  over  300  quarters  :  by 
Parke,  J.,  and  Pat^teson,  J.,  that  at  all  events  it 
lay  on  the  defendants  to  shew  that  such  an  ex- 
cess above  the  quantity  named  was  in  contem- 
plation ;  and  if  from  the  obscurity  of  the  con- 
tract they  were  unable  to  do  so,  their  defence 
failed.     OroM  v.  J3glin,  2  B.  &  Ad.  106. 

**8ay  not  less."] — A  declaration  on  the  fol- 
lowing contract : — "  J.  S.  sold  to  L.  &  Qo.  what 
he  may  pull,  up  to  6th  January,  say  not  less 
than  100  packs,  of  combing  skin,  at  l^d.  per  lb., 
delivered  in  M.,  allowing  three  months'  interest 
for  cash,  in  cle&n  and  dry  condition.  B.  Dec. 
12/48."  Averments,  that  J.  S.  was  a  puller  or 
preparer  for  sale  of  combing  skin,  which  is  a 
kind  of  wool.  Breach,  that  he  did  not  deliver 
100  packs  : — Held,  that  the  words  "say  not  less 
than  100  packs  "  were  not  mere  words  of  expec- 
tation, shewing  what  the  parties  supposed  the 
quantity  would  prove  to  be,  but  amounted  to  a 
contract  to  deliver  at  least  that  quantity,  and 
that  the  breach  was  well  assigned.  Leeming  v. 
SnaUh,  16  Q.  B.  276  ;  20  L.  J.,  Q.  B.  164  ;  15 
Jar.  988. 

"Any  loM  number  that  may  arrive.'' ]--B. 
contracted  to  buy  of  P.  "  115  bales  containing 
18,440  (or  any  less  number  that  may  arrive) 
East  India  hides,  shipped  per  Ontario,  Calcutta 
to  Hamburg,  and  to  be  delivered  in  London,  at 
lljrf.  per  pound  round,  but  the  wrappers  to  be 
charg^  at  8<i.  per  pound."  The  snip  having 
been  compelled  by  stress  of  weather  to  put  back 
to  Calcutta,  18  of  the  bales  were  found  to  be 
damaged,  and  were  sold.  The  remaining  97 
bales  arrived,  but  the  buyer  refused  to  accept 
them  : — Held,  that  the  woixis  "  or  any  less  num- 
ber that  may  arrive,"  applied  to  the  number  of 
bales,  and  not  merely  to  the  number  of  hides, 
and  consequently  that  the  buyer  was  liable  for 
not  accepting  the  97  bales.  Bechh  v.  Page^  5 
C.  B.,  N.  S.  708 ;  28  L.  J.,  C.  P.  164 ;  6  Jur., 
N.  S.  735.  Affirmed,  7  C.  B.,  N.  S.  861 ;  28  L.  J., 
C.  P.  341 ;  5  Jur.,  N.  S.  1405— Ex.  Ch. 

Several  Contracts — ^Amount  arriving  deliver- 
able.]— The  plaintiffs,  who  expected  to  receive 
576  bales  of  cotton  from  Madras,  contracted  to 
sell  202  bales  thereof  to  C. ;  then  123  to  the  defen- 
dants ;  then,  again,  154  to  the  defendants  ;  and 
then  97  to  G.    By  these  contracts  the  buyers 


were  to  take  what  arrived  deliverable.  Only 
275  bales  arrived  deliverable.  The  phiintiffis  de- 
livered 60  to  C,  30  to  G.,  and  33  to  the  defen- 
dants under  their  first  contract ;  they  then  ten- 
dered the  remaining  152  to  the  defendants,  in 
fulfilment  of  their  second  contract,  which  the 
defendants  refused  to  accept : — Held,  that  this 
second  contract  with  the  defendants  meant,  that 
the  plaintiffe  were  to  deliver  and  the  defendants' 
to  accept  the  residue  (up  to  164)  beyond  123  ; 
and  that  though  the  plaintiffs  had  broken  their 
first  contract  with  the  defendants,  they  had  ful- 
filled their  secqnd,  and  were  entitled  to  succeed. 
Arhithnot  v.  Streckeisenj  36  L.  J.,  C.  P.  306. 

**  Cargo."]— A.  ordered  of  B."  a  small  cargo 
(of  lathwood)  of  about  the  following  lengths,  &c, 
in  all  about  sixty  cubic  fathoms,"  and  B.  ac- 
cepted the  order.  B.,  not  being  able  to  procure 
a  vessel  of  the  exact  size,  chartered  a  vessel 
loaded  with  eighty-three  fathoms.  On  the  ar- 
rival of  the  vessel  B.'s  agent  unloaded,  mea- 
sured and  set  apart  timber  to  answer  the  order, 
and  tendered  A.  a  bill  of  lading  for  that  quan- 
tity, and  a  draft  for  acceptance  ;  but  he  declined 
to  accept  on  the  ground  that  the  cargo  was  in 
excess  of  the  order : — Held  (per  Kelly,  C.  B., 
and  Cleasby,  B.,  Martin,  B.,  dissentiente),  that 
"  cargo  "  meant  a  whole  cargo,  and  not  a  parcel 
of  a  cargo,  and  that  B.  had  not  complied  with 
the  order  so  as  to  entitle  him  to  maintain  an 
action  for  non-acceptance  of  the  cargo.  Kretufer 
V.  Manck,  5  L.  R.,  Ex.  179  ;  39  L.  J.,  Ex.  160 ; 
23L.T.  128;  18  W.  R.  813. 

The  plaintiff  sold  to  the  defendant "  a  cargo 
of  from  2,500  to  3,000  barrels  (seller's  option) 
American  petroleum  ...  to  be  shipped  from 
New  York  .  .  .  and  vessel  to  call  for  orders 
off  coast  for  any  safe  floating  port  in  the  United 
Kingdom,  or  on  the  Continent  between  Havre 
and  Hamburg,  both  inclusive  (buyer's  option)." 
The  plaintiff  chartered  a  vessel,  on  which  were 
placed  3,000  barrels  of  petroleum,  and  a  bill  of 
lading  was  signed  making  them  deliverable  to 
the  plaintiff  ;  but  as  this  quantity  did  not  con- 
stitute a  full  cargo,  300  additional  barrels  were 
placed  on  board,  which  were  marked  with  a 
different  mark,  and  for  which  a  separate  bill  of 
lading  was  signed.  The  pUintiff  gave  notice  to 
the  defendant  of  the  shipment  of  the  3,000 
barrels,  and  as  ready  to  order  the  vessel  from  its 
port  of  call  to  any  port  of  delivery  within  the 
contract,  and  there  to  deliver  to  the  defendant 
the  3,000  barrels  and  to  take  the  300  barrels 
himself,  or  to  deliver  to  the  defendant  at  any 
such  port  2,750  barrels  as  the  mean  betwceu 
2,500  and  8,000,  but  the  defendant  refused  to 
accept  either  the  3,000  barrels  or  any  other 
quantity.  The  plaintiff  having  brought  an 
action  for  non-acceptance  : — Held,  that,  on  the 
true  construction  of  the  contract,  "cargo" 
meant  the  entire  load-  of  the  vessel  which  car- 
ried it ;  that  the  defendant  was  therefore  not 
bound  to  accept  part  of  a  cargo  and  that  the 
action  was  not  maintainable.  JSorrowman  v. 
Drayton,  2  Ex.  D.  15  ;  46  L.  J.,  Ex.  273  ;  35 
L.  T.  727  ;  25  W.  R.  194. 

Absolute  Contract]— B.  contracted  to  sell 

to  S.  "about  500  tons  nitrate  of  soda,  in  bags,  of 
good  merchantable  quality,"  to  bo  ready  for  de- 
livery by  a  given  day,  at  a  certain  price,  and 
upon  certain  terms  and  conditions.  The  con- 
tract then  proceeded  ;  "  It  is  understood  that  the 
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uitrate  of  soda  is  to  form  the  full  and  complete 
cargo  of  the  John  Phillips,  345  tons  register,  now 
on  her  passage  to  Sydney,  to  proceed  thence, 
without  undue  deUy,  to  the  west  coast  of  South 
America,  there  to  load  the  above.  In  the  unex- 
pected event  of  the  John  Phillips  getting  ashore, 
or  being  unable  to  prosecute  ner  voyage  from 
any  casualties  of  the  sea,  then  the  seller  agrees 
to  deliver,  and  the  buyer  agrees  to  take,  in  lieu 
thereof,  another  catgo  or  cargoes  ot  about  equal 
quantity,  to  be  named  at  the  earliest  practicable 
period  prior  to  the  arrival  off  the  coast.  The 
only  ground  on  which  the  seller  is  to  be  excused 
delivery  of  the  above  nitrate  of  soda,  is,  the  loss 
of  the  vessel  on  her  homeward  voyage:  in  which 
case  this  contract  is  to  be  considered  void,  but 
in  no  other  event  whatever  : " — Held,  that  this 
was  an  absolute  contract  for  the  sale  of  500 
tons,  and  not  of  a  quantity  limited  by  the  capa- 
city of  the  vessel  named.  Bourne  v.  Seyffumr, 
16  C.  B.  337  ;  24  L,  J.,  C.  P.  202  ;  1  Jur.,  N.  S. 
1001. 

Held,  also,  that  the  contract  did  not  amount 
to  a  warranty  that  the  John  Phillips  should  be 
of  capacity  to  carry  the  whole  500  tons.    lb. 


Contraet  within  eartain  limits.]— The 


defendants,  employed  by  the  plaintiff  as  their 
brokers,  made  a  contract  for  the  sale  by  the 
plaintiffs  to  D.,  the  principal  of  the  defendants, 
of  a  cargo  of  wheat,  to  be  shipped  in  any  ship 
the  sellers  might  select  of  a  specified  class,  "  of 
about  2,000  quarters— say  1,800  to  2,200  quarters 
— at  the  price  of  62*.  per  delivered  quarter  of 
492  lbs.,  to  any  safe  port  in  the  United  Kingdom, 
calling  for  orders  as  usuaL  The  measure,  for  the 
sake  of  invoice,  to  be  calculated  at  the  rate  of 
100  chetwerts,  equal  to  72  quarters.  Sellers 
guarantee  delivery  of  invoice  weight,  sea  acci- 
dents excepted.  Buyers  to  pay  for  any  excess  of 
weight,  unless  it  be  the  result  of  damage  or  heat- 
ing. Payment,  cash  in  London  in  exchange  for 
usual  shipping  documents."  While  the  cargo  was 
on  board  sbip  at  sea  the  shipping  documents  were 
tendered  to  I).,  and  in  them  the  cargo  was  stated 
to  consist  of  3,077  chetwerts,  making,  at  the  rate 
of  72  quarters  to  100  chetwerts,  2,215  quarters. 
The  invoice  stated  that  the  cargo  consisted  of 
2,200  quarters,  and  the  cargo  was  more  than 
1,800,  and  less  than  2,200.  In  an  action  against 
the  defendants,  D.,  having  refused  to  accept  the 
shipping  documents,  and  to  jMiy  for  the  cargo  : 
— Held,  that  D.  was  justified  in  such  refusal,  in- 
asmuch as  the  agreement  was,  that  the  cargo 
should  not  exceed  2,200  quarters,  and  by  accept- 
ing the  shipping  documents  he  would  have  been 
liable  to  pay  for  the  excess,  if  there  had  been 
any.  Tamvaeo  v.  Lucas j  1  El.  &  £1.  581 ;  28 
li.  J.,  Q.  B.  150;  5  Jur.,  N.  S.  731 ;  1  L.  T. 
161. 

A  contract  was  entered  into  between  the  defen- 
dants and  the  plaintiffs  for  the  sale  to  t^  former 
of  a  cargo  of  wneat  not  shipped.  In  the  contract 
the  cargo  was  described  as  consisting  '*  of  about 
2,000  quarters,  sav  from  1,800  to  2,200  quarters, 
at  the  price  of  50/,  say  50t,  per  delivered  quarter 
of  492  lbs.  The  measure,  for  ^e  sake  of  invoice, 
to  be  calculated  at  the  rate  of  100  chetwerts, 
equal  to  72  quarters.  Sellers  gnarantee  delivery 
of  invoice  weight,  sea  accidents  excepted.  Buyers 
to  pay  for  any  excess  of  weight,  unless  it  be  re- 
sult of  sea  damage  or  heating.  Payment,  cash, 
in  London,  in  exchange  for  nsual  shipping  docu- 
ments, as  soon  as  the  ship  has  got  out  of  the  sea 


of  Azoff."  The  cargo  was  at  the  time  it  was 
shipped,  and  at  all  times  subsequent,  less  than 
1,800  quarters  both  according  to  the  measure  of 
100  chetwerts,  equal  to  72  quarters,  and  accord- 
ing to  the  measure  that  each  quarter  was  to 
weigh  492  lbs.  In  an  action  for  the  price  : — 
Held,  that  inasmuch  as,  according  to  the  con- 
tract, the  cargo  was  to  be  between  the  limits  of 
1,800  and  2,200  quarters,  and  the  cargo  of  which 
the  shipping  documents  were  tendered  was  less 
than  1,800  quarters,  the  defendants  were  not 
liable.  Ihmtaoo  v.  Lucas,  1  £1.  &  £1.  581 ;  28 
L.  J.,  Q.  B.  301 ;  5  Jur.,  N.  S.  1258  ;  7  W.  R.  568. 

On  Board  Ships.]— A.  agreed  to  sell  to  B.  50 
tons  St.  Petersburg  sound  clean  hemp,  at  59/. 
per  ton,  to  be  shipped  from  St.  P.  in  June  or  July 
following,  and  the  ship's  name  declared  as  soon 
as  known.  If  the  ship  should  not  arrive  by  the 
31st  of  December  the  contract  to  be  void.  On 
the  5th  of  September  A.  gave  B.  notice  that  the 
50  tons  were  shipped  in  the  Lively,  but  on  the 
20th  claimed  the  right  (which  B.  denied)  of 
supplying  the  deficiency,  if  any,  from  another 
ship.  The  Lively  arrived  on  the  20th  of  Sep- 
tember with  44  tons,  20  only  of  which  were 
delivered  to  B.,  the  rest  being  shipped  at  St.  P. 
to  other  persons.  The  remaining  30  tons  arrived 
in  another  ship  on  the  4th  of  October  : — Held, 
first,  that  A.  was  not  confined  by  the  contract 
to  one  ship ;  secondly,  that  the  notice  of  tlie 
5th  September  having  proceeded  on  mistake, 
he  was  not  precluded  from  supplying  the  de- 
ficiency by  another  vessel;  and,  thiitlly,  that 
he  was  only  bound  to  deliver  to  B.  from  the 
Lively  so  much  as  was  ascribed  to  B.  Thornton 
V.  Simpson,  2  Marsh.  267  ;  6  Taunt.  556 ;  Holt, 
164. 

A.  sold  to  B.  all  the  hemp  that  might  be 
shipped  on  board  certain  vessels  at  Riga,  not 
exceeding  800  tons,  by  C.  the  agent  of  the  con- 
cern. G.  shipped  on  board  these  vessels  only 
71  tons  of  hemp  on  account  of  A.,  but  upwards 
of  300  tons  on  account  of  other  persons  : — ^Held, 
that  the  contract  must  be  confined  to  such  hemp 
as  C.  should  ship  as  agent  to  A.,  and  that  A.  was 
not  answerable  to  B.  for  more  than  71  tons. 
Hayward  v.  Scougall,  2  Camp.  56. 

An  agreement  to  sell  a  certain  quantity  of 
goods  on  arrival  by  a  particular  vessel,  is  a 
conditional  contract  dependent  on  the  arrival 
of  the  goods.  Ilawes  v.  Humble,  2  Gamp.  327,  n. 
And  see  Boyd  v.  Siffkin,  2  Gamp.  326.  Compare 
cases  ante,  cols.  771,  772. 

Bight  to  return  whole  Quantity  when  part  not 
in  oomplianoe  with  Order.] — The  defendant  gave 
to  the  plaintiff  a  joint  order  for  a  quantity  of 
ready-made  clothing,  consisting  of  coats,  vests, 
trousers,  and  knickerbockers,  to  be  according  to 
prescribed  measurements  and  directions ;  some 
of  tJie  goods  were  already  made,  and  others  had 
to  be  manufactured  ;  no  particular  time  was 
mentioned  for  delivery ;  one  bale,  value  for 
25/.  7«.  6</.,  was  sent  according  to  order,  and  was 
accepted  and  taken  into  stock  by  the  defendant ; 
another  bale,  value  for  21 Z.  8#.,  was  sent  about  a 
fortnight  afterwards ;  it  contained  vests,  trousers, 
and  knickerbockers,  value  for  11/.  12«.,  which 
were  according  to  oider,  but  the  coats  in  the  bale 
were  much  smaller  than  those  ordered ;  the  de- 
fendant, on  discovering  this,  returned  the  whole 
of  the  second  bale  to  the  plaintiff  : — Held,  that 
the  defendant  was  not  bound  to  select  and  ac- 
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cept,  and  was  not  liable  for  the  valne  of  such 
part  of  the  second  bale  as  corresponded  with  the 
order,  and  that  he  was  entitled  to  return  the 
entire  bulk,  notwithstanding  that  he  had  accepted 
the  bale  first  sent.  Tarling  v.  O'Riorden,  2  Ir. 
L.  R.  82— C.  A. 

Bale  of  Goods  not  diviBihle.]— The  plaintiffs 
contracted  to  sell  to  the  defendants  25  tons  (more 

or  less)  Penang  pepper,  October  ^^  November 

shipment,  name  of  vessel  or  vessels,  marks  and 
particulars  to  be  declared  within  sixty  days  from 
date  of  bill  of  lading.  Within  the  stipulated 
time  the  plaintiffs  declared  25  tons  by  a  vessel 
called  the  B.,  only  20  tons  of  which  complied 
with  the  terms  of  the  contract  as  to  shipment, 
and  made  no  further  declaration.  The  defen- 
dants declined  to  accept  any  portion  of  the 
pepper  : — Held  (by  Cotton  and  Thesiger,  L.  JJ., 
Brett,  L.  J.,  dissenting),  that  the  contract  was 
entire,  and  that  the  defendants  were  not  bound 
to  accept  the  20  tons,  but  were  entitled  to  insist 
upon  the  delivery  of  25  tons  accoiding  to  the 
contract.  Reuter  v.  Sala,  4  C.  P.  D.  239  ;  48 
L.  J.,  C.  P.  492  ;  40  L.  T.  476  ;  27  W.  R.  631— C.  A. 

When  Bound  to  aoeept  Fart] — A  buyer  en- 
tered into  two  contracts,  each  of  which  was  for 
the  purchase  from  the  seller  of  4,600  quarters  of 
Russian  oats,  more  or  less, "  shipment  by  steamer 
or  steamers  during  February.  Should  ice  at 
loading  port  prevent  shipment  within  stipulated 
time,  shipment  to  be  made  immediately  aiter  re- 
opening of  the  navigation."  The  seller  shipped 
onboard  one  steamer  4,511  quarters  to  answer 
the  first  contract,  and  1,139  quarters  to  answer 
in  part  the  second  contract.  He  also  shipped  on 
board  another  steamer  a  sufficient  quantity  of 
oats  to  complete  the  second  contract.  The  ship- 
ment on  the  first  steamer  was  made  in  time  ; 
that  on  the  second  steamer  was  made  too  late  : — 
Held,  that  the  buyer  was  bound  to  accept  the 
1,139  quarters  in  part  fulfilment  of  the  second 
contract,  notwithstanding  that  the  other  ship- 
ment on  account  of  that  contract  was  made  too 
late.  Brandt  v.  Lawrence,  I  Q.  B.  D.  344  ;  46 
L.  J.,  Q.  B.  237 ;  24  W.  R.  749—0.  A.,  and  see 
oases  antCy  col.  895. 

Tender  of  larger  Quantity  tlian  Ordered.]— 

The  plaintiffs,  at  New  York,  contracted  to  sell 
and  deliver  1,000  quarters  of  wheat  to  the  defen- 
dants at  Bristol,  upon  the  terms,  "  cost,  freight, 
and  insurance."  Through  a  mistake  the  plain- 
tiffs shipped,  by  a  sailing  vessel,  a  cargo  of  2,000 
quarters  of  wheat  to  a.  at  Bristol.  They  also 
forwarded  to  K.  by  steamer  a  bill  of  lading  and 
a  policy  of  insurance  of  the  whole  cargo  of  wheat 
shipped.  This  policy  was  "  free  from  particular 
average."  K.,  at  the  request  of  the  plaintiffs, 
accepted  a  bill  of  exchange  drawn  upon  him  by 
them  for  the  price  of  the  2,000  quarters.  The 
defendants  afterwards  refused  to  accept  the 
1 ,000  quarters  from  K. : — Held,  that  in  an  action 
against  the  defendants  for  breach  of  a  contract 
to  accept  the  1,000  quarters,  the  plaintiffs  were 
not  ready  and  willing  to  deliver  the  1,000  quar- 
ters to  the  defendants  within  the  terms  of  their 
contract.  HicJtox  v.  Ada/nis,  34  L.  T.  404 — C.  A. 
A  contract  for  the  sale  of  cotton  of  a  given 
quality  is  not  performed  on  the  part  of  the 
8eller,  by  a  tender  of  a  larger  quantity,  out  of 
which  the  buyer  is  required  to  select  those  bales 


which  answer  the  description  of  the  cotton  con- 
tracted for.  Rylandt  v.  £reitfnan,  19  C.  B., 
N.  S.  351. 

A  person  having  ordered  of  a  wine  merchant 
two  dozen  of  port,  and  the  same  quantity  of 
sherry,  to  be  returned  if  not  approved  of,  the 
merchant  sent  four  dozen  of  each  ;  the  buyer  re- 
turned all  but  thirteen  bottles,  objecting  to  the 
quality : — Held,  that  more  wine  having  been 
sent  than  was  ordered,  he  was  entitled  to  return 
the  whole,  and  was  not  bound  to  pay  for  more 
than  he  retained.  Jff^art  v.  Mills,  15  M.  &  W. 
85  ;  15  L.  J.,  Ex.  200. 

The  defendant  ordered  of  the  plaintiffs  speci- 
fied quantities  of  particular  kinds  of  crockery,  to 
be  sent  to  him  by  railway.  They  sent  a  crate 
containing  a  smaller  quantity  of  the  particular 
goods,  also  other  goods  not  ordered,  and  of  such  a 
nature  as  to  be  distinguishable  from  the  others  ; 
and  they  sent  one  invoice  debiting  the  defendant 
with  the  contents  of  the  whole  crate.  He  refused 
.to  receive  them,  assigning  as  his  reason  that  they 
were  out  of  time.  At  the  trial  of  an  action  for 
their  price,  an  objection  was  taken  that  the  de- 
fendant was  not  bound  to  take  any  part  of  the 
goods  because  of  the  manner  in  which  they  were 
sent,  accompanied  by  goods  not  ordered : — ^Held, 
that  the  vendors  had  not  furnished  the  goods  so 
that  the  vendee  was  bound  to  accept  them.  Levy 
V.  Oreen,  1  El.  &  El.  969  ;  28  L.  J.,  Q.  B.  319  ; 
6  Jur.,  N.  S.  1245  ;  7  W.  R.  486— Ex.  Ch. 

Held,  also,  that  the  vendee  might  have  taken 
his  own  goods,  and  rejected  the  excess.    Ih. 

Tender  of  Higher  Prioe  than  Ordered.] — 
The  defendant,  a  Liverpool  cotton  merchant, 
on  2nd  April,  1872,  authorized  the  plaintiffs^ 
merchants  at  Liverpool  and  Bombay,  to  pur- 
chase 100  bales  Salem's  cotton  at  %d,  per  lb.,  to 
be  shipped  by  sailing  vessel,  and  to  draw  for  in- 
voice amount  at  six  months'  sight ;  which  drafts 
the  defendant  engaged  to  accept,  with  shipping 
documents  attached,  and  to  pay  same.  On  the 
22nd  April,  the  plaintiffs  wrote  bom  Bombay 
that  the  Salem's  cotton  would  be  shipped  as  soon 
as  it  arrived  there.  On  the  14th  June  they 
\%Tote  again  from  Bombay,  Inclosing  invoice  A 
100  bales  Salem's  cotton,  at  8^^.  per  lb.,  and  in- 
forming the  defendant  that  they  had  drawn  upon 
him  at  six  months'  sight  for  the  amount.  On 
the  2nd  July,  before  receiving  the  letter  and 
invoice  of  14th  June,  the  defendant  wrote  to  the 
plaintiffs'  Liverpool  house  that  he  had  waited 
more  than  a  reasonable  time,  and  that  he  de- 
clined to  have  anything  more  to  do  with  the 
cotton.  On  the  10th  July  the  defendant  re- 
ceived the  letter  and  invoice  of  the  14th  June, 
and  wrote  again  to  the  plaintiffs'  Liverpool 
house,  calling  attention  to  the  price  charged  in 
the  invoice,  and  refusing  acceptance  of  their 
draft.  The  following  day  the  plaintiffs  apolo- 
gized for  what  they  called  the  clerical  error  in 
the  price,  said  they  were  prepared  to  rectify  the 
mistake,  and  also  tendered  ether  cotton  shipped 
at  the  time  the  defendant  wished.  The  deien- 
dant  refused  to  have  anything  more  to  do  with 
the  matter  : — Held,  that  the  plaintiffis  could  not 
recover  for  the  price  of  the  cotton.  Jefferson  v. 
Quemer,  30  L.  T.  867. 

Cnstom— OroM  or  Het  Weight.! — ^The  plain- 
tiffs, merchants  in  London,  ordered  of  the  defen- 
dant, a  merchant  at  Singapore,  two  parcels,  o£ 
25  tons  and  150  tons  respectively,  of  terra  japonica^ 
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"  provided  it  can  be  laid  down  here,  all  charges 
included,  at  ISs,  per  cwt."  The  defendant  sent 
to  the  plaintiffs  invoices  and  bills  of  lading, 
representing  that  two  parcels,  respectively  of 
those  weights,  had  been  shipped  to  their  order, 
and  at  the  same  time  drew  bills  upon  them  for 
the  price,  which  the  plaintiffs,  upon  the  faith 
of  the  representation  contained  in  the  invoices 
and  bills  of  lading,  accepted  and  duly  paid. 
Upon  the  arrival  of  the  goods  in  London,  the 
net  weight,  exclusive  of  packages,  which  con- 
sisted of  baskets  and  leaves,  proved  to  be  24  tons 
and  132}  tons  only.  The  plaintiffs  took  the 
goods,  and  sold  them ;  and  brought  an  action 
to  recover  back  the  sum  overpaid,  as  upon  a 
partial  failure  of  consideration.  Upon  a  special 
case,  stating  it  to  be  the  custom  at  Singapore  to 
purchase  terra  japonica  by  gross  weight  as 
packed,  and  in  London  to  sell  it  net : — Held, 
that  the  plaintiffs  were  entitled  to  recover. 
Detavx  V.  Conolly,  8  C.  B.  640  ;  19  L.  J.,  C.  P. 
71. 

Contraet  to  take  all  CK>oda  required.] — By  a 
contract  between  a  railway  company  and  the 
defendant,  it  was  provided  that  he  should 
supply,  aud  the  company  should  purchase, 
subject  to  the  terms  and  to  the  extent  there- 
inafter mentioned,  all  the  coke  that  should  be 
required  by  the  company  for  working  their 
railways  between  London  and  Cambridge,  and 
London  and  Colchester.  By  the  fourth  clause, 
the  company  engaged  to  take  from  the  defen- 
dants 550  tons  aud  100  tons  of  coke  weekly, 
during  seventeen  years ;  and  they  further  agreed, 
that,  if  they  should  require  more  than  those 
quantities  for  working  their  railways,  they  should 
take  the  same  from  the  defendant,  with  a  pro- 
viso, that  if  they  should  require  less  than  the 
stipulated  quantities,  the  supply  should  be  re- 
duced accordingly,  upon  giving  the  defendant 
three  months*  notice.  And  the  company  engaged 
that  *'  so  long  as  the  defendant  should  punctually 
and  duly  supply  the  coke,  and  so  long  as  the  same 
should  be  of  the  best  quality,  they  should  abstain 
from  making  purchases  of  coke  from  any  other 
persons  : "" — Held,  that  the  readiness  and  willing- 
ness of  the  company  to  take  from  the  defendant 
all  the  coke  they  required  for  the  purpose  of 
their  railways  was  not  a  condition  precedent  to 
their  right  to  insist  upon  being  supplied  with  the 
quantities  expressly  stipulated  for ;  and,  conse- 
quently, that  the  fact  of  the  company  having 
bought  coke  from  other  persons  afforded  no 
answer  to  an  action  by  tiie  company  against 
the  defendant  for  a  failure  to  deliver  the  quan- 
tities contracted  for.  Eautem  Counties  Railway 
Ckmipany  v.  Philip9(m,  16  C.  B.  2  ;  24  L.  J.,  C.  P. 
140. 

W.  undertook  to  supply  a  gas  company,  for  a 
period  of  three  years,  with  all  such  pipes  as 
should  from  time  to  time  during  the  period  be 
required  by  the  company,  at  rates  specified  in  the 
agreement.  The  company  ordered  large  quan- 
tities of  pipes,  and,  when  the  contract  expiitHl, 
had  in  stock  many  thousand  yards  of  pipes  which 
W.  had  supplied,  and  for  which  he  sought  to  re- 
cover the  difference  in  price  between  the  current 
value  and  the  price  paid  according  to  the  con- 
tract : — Held,  that  tne  contract  could  not  be 
limits  to  orders  for  pipes  required  for  use  at  the 
time  of  the  orders,  but  that  he  was  bound  to 
supply  all  pipes  ordered  by  the  company  for 
works  which  they  were  carrying  on  and  autho- 


rized to  undertake  by  their  act  of  parliament. 
Wkitehon^e  v.  Liverpool  Oa*  Campany^  5  C.  B. 
798  ;  17  L.  J.,  C.  P.  237. 

Quality — Special  Denomination.] — In  a  con- 
tract for  delivery  in  this  country  of  a  raw  ma- 
terial, the  produce  of  a  foreigrn  country,  and 
described  by  certain  epithets  in  themselves 
indefinite,  as  long  or  white,  the  buyer  is  primd, 
facie  entitled  to  delivery  of  the  article  which 
passes  in  the  market  under  that  designation  ; 
and  if  the  epithet  has  acquired  in  the  trade  a 
definite  meaning,  as  the  usual  or  average  length 
or  quality,  then  the  buyer  is  entitl^  to  an 
article  of  such  usual  or  average  length  or 
quality ;  and  it  is  no  sufiScient  excuse  for 
not  delivering  it  that  ft  is  a  fair  average  of 
the  growth  of  the  vear.  Fnth  v.  Mitchell,  4 
F.  &  F.  464. 

Where  goods  are  sold  under  a  certain  denomi- 
nation, the  buyer  is  entitled  to  have  such  goods 
delivered  to  him  as  are  commercially  known 
under  this  denomination,  though  he  may  have, 
bought  after  inspection  of  the  bulk,  and  without 
warranty.  Josling  v.  Kingaford,  13  C.  B.,  N.  S. 
447  ;  32 L.  J.,  C.  P.  94  ;  9  Jur.,  N.  S.  947  ;  7  L.  T. 
790  ;  11  W.  R.  377. 

A  contract  for  the  sale  of  oxalic  acid  is  not 
complied  with  by  the  delivery  of  an  article 
which  the  jury  finds  not  to  come  in  commercial 
language  properly  within  the  description  of  oxalic 
acid,  even  where  the  seller  is  not  the  manufac- 
turer of  the  article,  and  at  the  time  of  con- 
tracting expressly  declines  all  responsibility  as 
to  the  quality,  and  the  buyer  has  had  an  oppor- 
tunity of  inspecting  it,  and  no  fraud  is  suggested. 

n. 

In  an  action  for  the  price  of  coal  sold  as 
"  Haswell  Wallsend,"  without  any  warranty  of 
quality  or  size  : — Held,  that  the  only  question 
was,  whether  it  was  that  kind  of  coal.  Taylor 
V.  Bolton,  3  F.  &  F.  263. 


Special  Xark^Falsa  demonetratlo.] — ^A. 


received  an  order  from  a  correspondent  at  Bre- 
men to  purchase  for  him  bar  iron  of  a  description 
known  there  as  S.  &  H.  crown  iron.  Upon 
inquiry,  he  found  that  the  firm  of  Snowden  & 
Hopkins,  whose  mark  that  was,  had  ceased  to 
exist,  and  had  been  succeeded  by '  a  firm  of 
Hopkins  &  Co.  (the  plaintiff^) ;  and  he  accord- 
ingly, through  a  broker,  bougnt  of  the  plaintiff 
67  tons  of  iron,  which  was  described  in  the 
bought  and  sold  notes  as  "  S.  k  H.  (crown) 
common  bars.''  The  iron  when  tendered  was 
found  to  bear  the  mark  of  the  new  firm  "  H.  & 
Co."  with  a  crown,  and  was  rejected  by  A.  In 
an  action  for  refusing  to  accept  the  iron,  the 
jury  found  that  the  mark  "  S.  &  H."  was  not  a 
material  part  of  the  bargain,  and  that  the  article 
tendered  was  substantially  what  A.  bargained 
for  : — Held,  that,  construing  the  contract  by  the 
surrounding  circumstances,  the  mark  S.  6c  H. 
might,  if  necessary,  be  rejected  as  falsa  demon- 
st  ratio,  and  that  the  contract  was  complied 
with  by  the  tender  of  iron  marked  "  H.  &  Co." 
Hopkins  V.  Jfitohcockf  14  C.  B.,  N.  S.  65 ; 
32  L.  J.,  C.  P.  154  ;  9  Jur.,  N.  S.  896  ;  8  L.  T. 
204  ;  11  W.  R.  597. 

Sale  of  Rice  *'  in  Double  Bags."]— -The  de- 


fendant contracted  to  deliver  to  the  plaintiff  rice 
"  in  double  bags,"  to  be  shipped  for  New  York. 
There  was  evidence  that  rice  in  single  bags  would 


\ 
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not  readily  sell  in  the  American  market,  and 
that  in  New  York  doable  bags  were  considered 
essential  for  transit  to  the  west : — ^Held,  that,  as 
the  packing  in  double  bags  affected  the  quality 
and  description  of  the  rice  sold,  the  plaintiff  was 
entitled  to  reject  it  if  sent  in  single  bags.  Ma- 
Jtin  Y.  Limdon  Rice  Mill  Company ^  20  L.  T. 
705  ;  17  W.  R.  768. 


**To  meet  oonyenianea  and  taite."] — ^A. 

having  applied  to  R.,  a  coachmaker,  to  bniid  for 
him  a  carriage  of  a  particular  description,  the 
latter,  at  his  request,  sent  him  a  drawing,  which 
A.  returned,  with  objections.  B.  thereupon  wrote 
to  A.,,  expressing  his  regret  that  the  drawing 
sent  did  not  meet  his  approval,  adding,  "  If  you 
order,  every  attention  shall  be  paid  to  any  par- 
ticulars you  may  think  proper.  A.,  in  reply, 
wrote,  "  I  have  duly  received  your  reply  to  my 
last,  and  can  only  continue  to  wonder  at  your 
disinclination  to  furnish  me  with  so  simple  a 
drawing  as  I  then  requested,  with  the  view  of 
obviating  as  far  as  possible  the  chance  of  any 
misconception  which  might  otherwise  arise  in 
respect  to  my  order,  which  I  can  now,  of  course, 
give  in  general  terms  only,  and  on  the  assump- 
tion that  you  undertake  to  execute  it  in  a  manner 
which  shall  meet  my  approval,  not  only  on  the 
score  of  workmanship,  but  also  that  of  conveni- 
ence and  taste."  The  carriage  was  thereupon 
built,  and  forwarded  to  A.,  who  found  many 
iaults  in  it,  and  rejected  it : — Held,  that  the 
order  having  been  given  and  accepted  on  the 
express  condition  that  the  carriage  should  meet 
with  the  approval  of  A.,  "  on  the  score  of  con- 
venience and  taste,"  the  latter  was  entitled 
(acting  bon&  fide,  and  not  from  mere  caprice) 
to  reject  it.  Andrews  v.  Belfiddy  2  C.  B.,  N.  8. 
779. 

Allowance — ^Diiferenee    of  Kind.]  —  Parties, 
through  a  broker,  bought "  the  following  cotton,  viz. 

^'128  bales,  at  25i/.  per  lb.,  expected  to  arrive  in 

London  per  Cheviot  from  Madras.  The  cotton 
guaranteed  equal  to  sealed  sample  in  our  (the 
brokers')  possession.  Should  the  quality  prove 
inferior  to  the  guarantee,  a  fair  allowance  to  be 
made."    The  sample  was  of  Long-staple  Salem 

cotton.    The  128  bales  marked  ^^  which  arrived 

c. 

by  the  Cheviot  contained  Western  Madras 
cotton.  The  cotton  was  not  in  accordance  with 
the  sample  ;  Western  Madras  cotton  is  inferior 
to  Long-staple  Salem,  and  requires  machinery 
for  its  manufacture  different  to  that  which  is 
used  for  Long-staple  Salem  ;  and  the  market 
price  of  Western  Madras  was  at  the  date  of  the 
contract  only  23rf.  per  lb.  : — Held,  that  the 
cotton  tendered  was  not  that  which  the  buyers 
bargained  for,  and  that  they  were  not  bound  to 
accept  it ;  for  that  the  allowance  clause  had  re- 
ference only  to  inferiority  of  quality,  and  not  to 
difference  of  kind.  Azemar  v.  Cattellay  2  L.  R., 
C.  P.  431  ;  36  L.  J.,  C.  P.  124.  Affirmed,  2  L.  R., 
O.  P.  677 ;  36  L.  J.,  C.  P.  263  ;  16  L.  T.  571  ;  15 
W.  R.  998— Ex.  Ch. 

A  person  bought  at  a  price  named,  **  413  bales 
of  wool,  to  arrive  ex  Stige,  or  any  vessel  they 
may  be  transhipped  in.  The  wool  to  be  guaran- 
teed about  similar  to  samples  in  the  selling 
brokers'  possession  ;  and  if  any  dispute  arises  it 
shall  be  decided  by  the  selling  brokers,  whose 
decision  shall  be  final."    On  the  arrival  of  the 


wool,  it  turned  out  not  about  similar  to  sample, 
and  the  brokers,  after  protest  from  the  buyer, 
awarded  that  he  should  take  it  at  a  certain 
abatement  in  the  price  of  different  bales  : — 
Held,  that,  as  the  contract  was  for  the  sale  of 
specific  goods,  the  guarantee  was  not  a  condition 
but  only  a  wairanty,  and  the  buyer  could  not  re- 
ject the  wool  on  account  of  its  inferiority  ;  that 
the  brokers  had  power  to  award  as  they  had,  and 
the  buyer  was  bound  to  take  the  wool  accord- 
ingly. Haytjoorth  v.  JButehinsonj  2  L.  R.,  Q.  B. 
447  ;  36  L.  J.,  Q.  B.  270. 

Under  a  contract  to  purchase  300  tons  of 
Campeachy  logwood,  at  35^.  per  ton,  kc,  to  be 
of  real  merchantable  quality  ;  and  such  as  might 
be  determined  to  be  otherwise  by  impartial 
judges  to  be  rejected ;  the  vendee  is  bound  to 
take  BO  much  of  the  wood  tendered  as  turned  ont 
to  be  of  the  sort  described,  at  the  contract 
price,  though  it  appeared  at  the  time  that  a 
part,  which  was  s^erwards  ascertained  to  be 
sixteen  out  of  the  300  tons,  was  of  a  different 
and  inferior  description.  Graham  v.  Jackson, 
14  £ast,  498. 

3.  Other  Points  as  to  Dblivkry. 

Xode  of  Tender — In  Closed  Casks.] — An  allega- 
tion of  a  tender  of  goods  is  not  supported  by 
proof  of  a  delivery  or  an  offer  to  deliver  closed 
casks,  said  to  contain  them  ;  but  they  should  be 
tendered  in  such  a  way  that  the  party  may  have 
a  reasonable  opportunity  of  inspecting  them,  and 
of  ascertaining  whether  what  ne  has  baigained 
for  is  presented  for  his  acceptance.  Isherwood 
V.  \V1iitwore,  11  M.  &  W.  347  ;  2  D.,  N.  S.  548  ; 
12  L.  J.,  Ex.  318  ;  7  Jur.  535. 

InsafiLeiont  Casks.] — A  declaration  set  out  a 
contract  for  the  purcnase  of  oil,  with  a  breach, 
that  the  defendant  refused  to  accept  the  oil.  He 
pleaded,  that  the  casks  in  which  the  oil  was  con- 
tained were  not  well  seasoned  : — Held,  a  bad 
plea.  It  admitted  the  good  quality  of  the  oil, 
and  did  not  state  that  the  oil  was  rendered  of  no 
use  or  value  in  consequence  of  the  insufiiciency 
of  the  casks.  Gower  v.  Von  Dadelzen^  3  Ring. 
N.  C.  717  ;  4  Scott,  463 ;  3  Hodges,  94  ;  1  Jur. 
285. 

Hatoral  Deterioration.] — The  plaintiff  agreed 
to  sell  to  the  defendant  hoop  iron  to  be  manu- 
factured in  Staffordshire,  and  delivered  in  Jan- 
uary and  February  at  Liverpool.  The  iron  was 
to  be  forwarded  by  canal  boats,  vessels,  and 
caris.  Iron  so  forwarded,  at  the  period  of  the 
year  in  question,  necessarily  suffers  some  de- 
terioration by  being  rusted.  The  iron,  which 
was  clean  and  bright  when  put  on  board,  ar- 
rived at  Liverpool  in  a  rusty  state,  and  accept- 
ance of  it  was  refused  by  the  defendant  : — 
Held,  that  the  defendant  was  bound  to  accept 
the  iron  if  it  was  only  so  far  deteriorated  as  it 
would  necessarily  be  in  its  transit  from  Stafford- 
shire to  Liverpool,  and  that  the  judge  mis- 
directed the  jury  in  saying  that  the  defendant 
was  entitled  to  have  it  delivered  to  him  at  Liver- 
pool in  a  merchantable  condition.  Bull  v. 
RoMson,  10  Ex.  342  ;  24  L.  J.,  £x.  165. 

In  two  Deliverios.]— The  plaintiff  contracted 
to  sell  to  the  defendant  200  tons  of  brimstone, 
"  to  be  delivered  ex  the  first  parcel  of  brimstone 
we  have  in  the  l^ne  on  our  account."    A  ship 
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arriyed  in  the  Tyne  with  a  cargo  of  brimstone. 
The  plaintiff,  having  obtained  leave  from  the 
owner  to  dispose  of  fifty  tons  on  his  own  account, 
tendered  the  fifty  tons  to  the  defendsmt,  who 
wished  to  cancel  the  contract,  and  refused  to  re- 
ceive them.  Another  vessel  having  subsequently 
arrived  in  the  Tyne  with  brimstone,  the  plaintiff, 
having  in  like  manner  obtained  permission  of  the 
owner  to  dispose  of  it  on  his  own  account,  ten- 
dered 150  tons  to  the  defendant  in  fulfilment  of 
the  contract.  This  portion  also  the  defendant 
declined  to  accept  The  defendant  never  ob- 
jected to  the  brimstone  being  offered  to  him  in 
two  deliveries  : — Held,  that  the  plaintiff  had 
sufficiently  tendered  the  brimstone  pursuant  to 
his  contract  to  entitle  him.  to  recover  against  the 
defendant  for  refusing  to  accept.  Leidemunn 
V.  Gray,  26  L.  J.,  Ex.  162  ;  3  Jur.,  N.  S.  219— 
"      Ch. 


Construe tive  DeUverj.] — Goods  shipped  at 
Liverpool  for  Quebec  were  taken  on  their  airival 
to  the  examining  warehouse,  and  were  entered  as 
consigned  to  M.  &  S.  and  were  marked  **  M.  &  S." 
By  the  regulations  of  the  warehouse,  consignees 
"Were  entitled  to  possession  on  payment  of  freight 
and  duty.  M.  &  8.  having  obtained  an  advance 
on  the  goods  from  Y.  &  Co.,  signed  a  request  note 
directed  to  the  officer  of  the  warehouse,  directing 
him  to  '*  hold  their  goods  subject  to  their  order, 
they  paying  duty  and  storage  charged  before  re- 
moval.'" The  officer  wrote  across  the  note  *'  ac- 
cepted," and  signed  it : — Held,  that  by  the  ex- 
press agreement  of  the  parties,  followed  by  the 
acceptance  of  the  officer  of  the  warehouse,  there 
was  a  valid  constructive  delivery  of  the  property 
in  the  goods  to  Y.  &  Co.,  sufficient  for  the  pur- 
pHMCs  of  the  pledge.  Young  v.  Lambert^  3  L.  R., 
P.  C.  142 ;  39  L.  J.,  P.  C.  21  ;  22  L.  T.  499  ;  18 
Vf.  B.  497  ;  6  Moore,  P.  C.  C,  N.  S.  406. 

Sending  VeMols  to  Boeeive.] — By  two  con- 
tracts, entered  into  at  different  times,  the  defen- 
dants engaged  to  ship  at  Cronstadt  for  the 
plaintifis  2^  tons  and  350  tons  of  rye  meal,  each 
contract  stipulating  that  the  shipment  should  be 
znade  at  the  first  open  water,  allowing  a  fair  and 
reasonable  time  for  the  arrival  out  of  the  vessel 
and  getting  the  goods  down  to  Cronstadt ;  that 
payment  &ould  be  made  one-third  at  three 
zDonths,  from  the  date  of  bill  of  lading,  but  that 
should  the  vessel  not  arrive  in  time  for  the  goods 
to  be  shipped  before  the  30th  June,  or  the  sellers 
not  be  able  to  procure  a  ship  by  that  date,  the 
sellers  should  draw  for  the  remainder  as  specified 
above.  In  an  action  by  the  buyers  against  the 
sellers  for  the  breach  of  these  two  contracts,  the 
defendants  pleaded,  that  the  plaintiffs  were  not, 
at  and  after  the  arrival  of  the  vessels  at  Cron- 
stadt, and  thence  at  and  until  a  fair  and  reason- 
able time  had  elapsed  for  getting  the  goods  down 
to  Cronstadt,  r^y  and  willing  to  buy  and 
accept  and  pay  for  the  meal  in  manner  and  form 
as  all^;ed,  and  that  the  plaintiffs  had  not  per- 
formed the  contracts  in  all  things  on  their  part 
to  be  performed  in  manner  and  form  as  alleged : — 
field,  that  the  circumstance  of  the  buyers  having 
sent  out  three  vessels,  neither  of  which  was  of 
capacity  sufficient  to  take  on  board  the  quantity 
mentioned  in  either  contract,  and  which  arrived 
at  the  port  of  loading  at  different  times,  did  not 
entitle  the  defendants  to  a  verdict  upon  these 
issues;  bat  that  the  buyers  were  entitled  to 
maintain  an  action  against  the  sellers,  although 


they  had  not  sent  out  one  vessel  to  receive  the 
quantity  mentioned  in  each  contract.  Reade 
V.  Memaeff,  7  C.  B.  152 ;  18  L.  J.,  C.  P.  145. 

Flaoo  of  D^very.] — Although  the  consignor  of 
goods  dii-ects  a  carrier  to  deliver  them  to  the 
consignee  at  a  particular  place,  the  earner  may 
deliver  them  wherever  he  and  the  consignee 
agree.  London  and  Nortk-Western  Raiticay 
Company  v.  Bartlett,  7  H.  &  N.  400  ;  31  L.  J., 
Ex.  92  ;  6  L.  T.  399  ;  10  W.  R.  109. 

A.  contracted  to  sell  to  B.  500  bales  of  cotton 
at  a  given  price,  to  arrive  at  Liverpool,  per  ship 
or  ships,  from  Calcutta.  The  contract  contained 
provisions  as  to  quality,  and  for  a  reference  in 
case  of  dispute ;  and  then  followed  these  words  : 
"  The  cotton  to  be  taken  from  the  quay  ;  cus- 
tomary allowances  of  tare  and  draft,  and  the 
invoice  to  be  dated  from  date  of  delivery  of  last 
bale  :  " — Held,  that  the  stipulation  as  to  the  place 
of  delivery  was  not  a  condition  precedent,  but  a 
mere  stipulation  in  favour  of  the  seller,  and  that 
the  contract  amounted,  in  effect,  to  a  contract 
to  deliver  the  cotton  at  a  reasonable  time,  and 
under  reasonable  circumstances,  the  article  to 
be  at  the  buyer's  charge  from  the  time  of  its 
landing  on  the  quay.  XetiU  v.  JVTiUtoorthj  18 
C.  B.,  N.  S.  435  ;  34  L.  J.,  C.  P.  155  ;  11  Jur., 
N.  S.  158  ;  11  L.  T.  677  ;  13  W.  R.  461.  Affirmed, 
1  L.  B.,  C.  P.,  684  ;  35  L.  J.,  C.  P.  304  ;  12  Jur., 
N.  S.  761  ;  14  L.  T.  670  ;  14  W.  B.  844— 
Ex.  Ch. 

Seleeting  Fort  for.] — In  an  action  by  vendors 
against  purchasers  for  not  accepting  one  of 
several  cargoes  of  Indian  com,  sola  "  with  privi- 
lege of  having  shipment  to  a  direct  port  in  the 
United  Kingdom"  (subject  to  certain  excep- 
tions), "  port  to  be  named  on  signing  bills  of 
lading,*'  the  defendants  pleaded  that  the  plain- 
tiffs were  bound,  under  the  contract  of  sale,  to 
consult  the  defendants,  and  to  give  them  the 
privilege  of  selecting  any  direct  port  in  the 
United  Kingdom,  save  as  excepted,. for  the  desti- 
nation of  each  cargo  before  the  signing  the  bills 
of  lading,  and  that  the  cargo  which  they  refused 
to  accept  had  «been  shipped,  and  the  bills  of 
lading  signed,  without  affording  them  the  option 
of  exercising  such  privilege.  The  plaintiffs  having 
taken  issue  in  fact,  the  jury  found  that  the  de- 
fendants had  not  been  given  the  option  of  select- 
ing a  direct  port  for  the  destination  of  the  cargo  : 
— Held,  first,  that  the  contract  was  subject  to  the 
term  pleaded.  Knox  v.  Mayne,  7  Ir.  B.,  C.  L. 
557. 

Held,  secondly,  that  on  the  record  the  defen- 
dants were  entitled  to  judgment,  irrespectively 
of  the  question  whether  the  observance  of  the 
term  was  a  condition  precedent  to  the  plaintiff's 
right  of  action.    lb. 

Consolidating  several  Contracts.] — In  an  ac- 
tion by  the  sellers  against  the  buyers,  for  the 
breach  of  two  contracts  for  the  shipment  at  a 
foreign  port  of  two  several  quantities  of  rye 
meal,  the  declaration  stated,  that  "  after  the 
making  of  the  contracts,  and  before  the  per- 
formance of  them  or  any  part  thereof,  it  was 
agreed  between  the  plaintiffs  and  the  defen- 
dants, that  the  two  contracts  should  be  deemed 
and  taken  to  be  and  to  operate  as  one  contract, 
and  should  be  performed  as  if  the  same  had  been 
one  contract  for  the  amount  of  the  two  quan- 
tities of  meal : " — Held,  that  this  allegation  was 
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not  sustained  by  proof  that  the  bajers  had  sent 
out  three  vessels  to  receive  the  meal,  the  first  of 
which  was  not  of  capacity  sufficient  to  take  on 
board  the  quantity  mentioned  in  the  first  con> 
tract,  and  that  they  had  received  a  separate  bill 
of  lading  of  the  cargo  brought  home  by  that 
vessel,  and  accepted  a  bill  drawn  on  them  for 
the  stipulated  proportion  of  that  particular 
cargo.    Mcniaeff  v.  Reade,  7  C.  B.  139. 

Tender  of  Two  oat  of  a  Set  of  Three  Bills  of 
Lading.] — Where  by  the  terms  of  the  contract 
of  sale  of  goods  to  be  shipped,  payment  is  to 
be  made  in  exchange  for  bills  of  lading  of 
each  shipment,  the  purchaser  is  bound  to  pay 
when  a  duly-indorsed  bill  of  lading,  effectual  to 
pass  the  property  in  the  goods,  is  tendered  to 
him,  although  the  bill  of  lading  be  drawn  in 
triplicate,  and  all  the  three  are  not  then  ten- 
dered or. accounted  for;  and,  if  he  refuses  to 
accept  and  pay,  he  does  so  at  his  own  risk  as  to 
whether  it  may  turn  out  to  be  the  fact  or  not 
that  the  bill  of  lading  tendered  was  an  effectual 
one,  or  whether  there  was  another  of  the  set 
which  had  been  so  dealt  with  as  to  defeat  the 
title  of  the  purchaser  as  indorsee  of  the  one  ten- 
dered. Sanders  v.  Maclean,  11  Q.  B.  D.  327  ;  52 
L.  J.,  Q.  B.  481 ;  49  L.  T.  462  ;  31  W.  R.  698— 
C.  A. 

Per  Brett,  M.  R. :  The  seller  of  such  goods 
should  make  every  reasonable  exertion  to  for- 
ward the  bills  of  lading  to  the  purchaser  as  soon 
as  possible  after  the  siiipment,  but  there  is  no 
implied  condition  in  such  a  contract  that  the 
bills  of  lading  shall  be  delivered  to  the  purchaser 
in  time  for  him  to  send  them  forward  so  as  to  be 
at  the  port  of  delivery  either  before  the  arrival 
of  the  vessel  with  the  goods,  or  before  charges 
are  incurred  there  in  respect  of  them.    lb. 


VI.    DISCHARGE  AND  BREACH  OP 
CONTRACT. 

1.  Impossibility  of  Performance. 

Deitmotion  of  Speeiflo  Crop.] — When,  from 
the  nature  of  a  contract,  the  parties  must  from 
the  beginning  have  known  that  it  could  not  be 
fulfilled  unless  when  the  time  for  the  fulfilment 
arrived  some  particular  specified  subject-matter 
continued  to  exist,  no  warranty  that  the  subject- 
matter  should  so  continue  to  exist  is  to  be  im- 
plied from  the  fact  that  the  subject-matter  was 
not  in  existence  at  the  time  of  the  making  of 
the  contract.  The  contract  in  such  a  case  is 
therefore  subject  to  the  implied  condition  that 
the  parties  shall  be  excused  if,  before  breach, 
performance  becomes  impossible  by  the  perishing 
of  the  subject-matter  without  default  of  tiie 
contractor.  Howell  v.  Covpland.  1  Q.  B.  D.  258  ; 
46  L.  J.,  Q.  B.  147  ;  33  L.  T.  832  ;  24  W.  R.  470 
— C.  A. 

In  March,  1872,  the  defendant  agreed  to  sell 
to  the  plaintiff  200  tons  of  potatoes,  grown  on 
land  belonging  to  the  defendant  at  W.,  to  be  de- 
livered in  the  following  September  and  October. 
The  defendant  sowed  a  sufficient  quantity  of 
potatoes  on  lands  belonging  to  him  at  W.  to 
meet  the  contract  in  the  ordinary  course  of  hus- 
bandry. Before  the  time  for  the  performance  of 
the  contract  a  large  portion  of  the  crop  was  de- 
stroyed by  disease  without  any  default  on  the 
part  of  the  defendant,  and  the  remainder  was 


insufficient  to  meet  the  contract.  In  an  action 
for  non-delivery  : — ^Held,  that  the  contract  was 
for  the  sale  of  a  specific  crop,  without  any  war- 
ranty that  the  crop  should  continue  to  exist  at 
the  time  of  performance.    lb. 

Where  Delivery  Impooiible.] — ^The  agents  of 
M.  at  Chili  having  purchased  a  quantity  of 
nitrate  of  soda,  and  cnartered  the  vessel  Pre- 
cursor to  convey  it  to  England,  M.  contracted  to 
sell  to  8.  "  600  tons,  more  or  less,  being  an  entire 
parcel  of  nitrate  of  soda,  expected  to  arrive  at 
port  of  call  pel  Precursor.  .  .  Should  any  circum- 
stance or  accident  prevent  the  shipment  of  the 
nitrate,  or  should  the  vessel  be  lost,  the  contract 
to  be  void."  At  the  date  of  the  sale  the  greater 
part  of  the  nitrate  of  soda  intended  for  shipment 
had  been  destroyed  by  an  earthquake.  The 
charterparty  was  subsequently  cancelled,  and 
notice  of  this  fact  was  in  due  course  forwarded 
to  S.  M.*s  agents  afterwards  purchased  a  like 
quantity  of  nitrate  of  soda  on  his  account,  and 
obtained  a  transfer  of  a  second  charterparty 
made  between  the  vendors  and  the  owners  of 
the  Precursor  for  the  conveyance  of  the  second 
parcel  of  nitrate  of  soda  to  England.  Upon  the 
arrival  of  the  cargo  in  this  country,  S.  laid  claim 
to  it  under  his  contract : — Held,  that  the  con- 
tract related  only  to  the  nitrate  of  soda  which 
was  then  expected  to  be  carried  by  the  particular 
voyage,  and  that  upon  this  voyage  being  rendered 
impossible,  the  liability  of  M.  was  terminated^ 
and  S.  had  no  claim  to  the  cargo  subsequently 
purchased.  Smith  v.  Myers,  7  L.  R.,  Q.  B.  139  ; 
41  L.  J.,  Q.  B.  91  ;  26  L.  T.  103  ;  20  W.  R.  186— 
Ex.  Ch.  Affirming  5  L.  R.,  Q.  B.  429  ;  39  L.  J., 
Q.  B.  210 ;  23  L.  T.  240  ;  18  W.  R.  1086. 

Delivery  prevented  throngh  Strikei.] — The 
plaintiffs,  on  the  13th  September,  1873,  con- 
tracted in  writing  with  the  defendant  to  sell 
4,000  parcels  of  Kibbles  coal  at  lot,  6d,  per 
parcel  of  2,240  lbs.,  loaded  into  the  defendant's 
trucks  at  the  average  rate  of  two  trucks  per  day, 
a  truck  consisting  of  eight  tons,  in  the  event  of 
a  colliers'  strike  or  accident  the  vendors  not 
binding  themselves  to  keep  up  the  daily  supply. 
Coal  was  delivered  under  this  contract  up  to  the 
28th  March,  1874,  but  on  that  day,  in  conse* 
quence  of  the  plaintiffs'  men  refusing  to  accept 
a  lower  rate  of  wages  proposed  by  the  plaintiffs, 
in  pursuance  of  a  combination  entered  into  by 
the  plaintiffs  with  other  masters  in  the  district, 
the  pits  were  closed  by  the  plaintiffs,  and  re- 
mained closed  until  the  28th  July,  other  pits  in 
the  neighbourhood  being  also  closed  by  their 
owilers  for  a  like  reason.  During  that  time  no 
coal  was  in  consequence  deliver^ ;  but  at  the 
end  of  the  strike  the  plaintiffs  called  upon  the 
defendant  to  take  the  amount  of  coal  which 
still  remained  undelivered  under  the  contract. 
In  an  action  for  not  accepting  this  coal : — Held, 
that  the  strike  was  equally  a  strike  within  the 
meaning  of  the  contract,  though  brought  about  by 
the  plaintiffs  lowering  the  wages  of  their  men  ; 
that  the  effect  of  the  strike  was  merely  to  postpone 
the  daily  deliveries,  and  that  the  defendant  was 
bound  t^  accept  the  coal  remaining  undelivered. 
Xing  V.  Parker,  34  L.  T.  887. 

Held,  also,  that  under  tiie  circumstances  the 
delay  was  not  of  such  a  nature  as  to  entitle  the 
defendant  to  consider  the  contract  at  an  end  in 
a  commercial  sense,  and  so  repudiate  tiie  per- 
formance of  it.    lb. 
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ConditUmal  Cknitraet.] — Where  there  is  an 
agreement  to  deliver  gooos  on  a  condition  which, 
without  any  default  in  the  vendor,  never  happens, 
he  will  not  be  liable  for  a  non-delivery;  but 
where  the  agreement  is  absolute  or  conditional 
on  an  event  which  happens,  the  vendor  will  be 
liable  for  a  breach,  though  without  default  on 
his  part;  for  it  is  his  own  heedlessness  if  he 
runs  the  risk  of  undertaking  to  perform  an  im- 
possibility when  he  might  have  provided  against 
it  by  his  contract.  Hale  v.  Aaiofon,  4  C.  B., 
N.  S.  85  ;  27  L.  J.,  C.  P.  189  ;  4  Jur.,  N.  S. 
363. 

Contract  in  London  for  the  sale  of  tallow 
from  a  particular  ship,  to  be  taken  from  the 
king's  landing  scale,  if  it  should  not  arrive  on 
or  before  a  given  day  the  bargain  to  be  void  ; 
the  ship  was  wrecked  off  the  coast  of  Scotland, 
bat  the  cargo  was  saved,  and  might  have  been 
forwarded  to  the  port  of  London  by  the  given 
day.  The  vendors  resold  the  tallow  in  Scotland. 
The  purchaser  did  not  offer  them  any  indemnity 
if  they  would  bring  the  tallow  to  London : — 
Held,  that  the  vendors  were  not  answerable  for 
the  non-delivery  of  the  tallow.  Idl^i  v.  Thornton^ 
3  Camp.  274. 

Battraint  of  Prineet.] — It  is  no  answer  to  an 
action  against  the  vendor  of  goods  to  be  shipped 
at  St.  Petersburg  on  a  particular  day,  in  certain 
ships,  that  such  goods  were  seized  by  the  Russian 
government  on  board  lighters  for  the  purpose  of 
loading  the  ships,  and  that  the  ships  cut  their 
cables  and  put  to  sea  to  avoid  an  embargo. 
Splint  V.  Heath,  2  Camp.  57,  n. 

Sale  of  a  Horie — ^Beath  of  Horse  before  Bale 
Abfolnte.] — A  horse  was  sold  by  the  plaintiff  to 
the  defendant  upon  condition  that  it  should  be 
taken  away  by  the  defendant  and  tried  by  him 
for  eight  days,  and  returned  at  the  end  of  eight 
days  &  the  defendant  did  not  think  it  suitable 
for  his  purposes.  The  horse  died  on  the  third 
day  after  it  was  placed  in  the  defendant's  stable, 
without  fault  of  either  party : — Held,  that  the 
plaintiff  could  not  maintain  an  action  for  the 
price,  as  for  goods  sold  and  delivered.  Elphick 
V.  BarMM,  5  C.  P.  D.  321 ;  49  L.  J.,  C.  P.  698 ; 
29  W.  R.  139  ;  44  J.  P.  651. 


2.   INSOLVKNCT. 

Of  Yendeo.] — In  the  beginning  of  February, 
1872,  the  plaintiffs  agreed  to  buy  and  the  de- 
fendants agreed  to  sell  200  tons  of  iron,  to  be 
forwarded  in  quantities  of  25  tons  per  month, 
the  first  delivery  to  be  in  April.  At  the  time  of 
making  the  contract  the  plaintiffs  were  insol  vent, 
and  upon  the  12th  of  March  they  determined  to 
suspend  payment.  They  forthwith  informed  the 
defendants  of  their  insolvency.  Upon  the  5th 
of  April  there  was  a  meeting  of  the  plaintiffs' 
creditors ;  the  contract  with  the  defendants  was 
not  mentioned  in  their  written  statement  of 
affialis.  The  iron  was  not  forwarded  by  the  de- 
fendants in  April  or  the  early  part  of  May,  nor 
did  the  plaintiffs  require  it  to  be  delivered,  nor 
did  they  offer  payment  for  it.  The  plaintiff' 
creditors  ultimately  accepted  a  composition  of 
five  shillings  in  the  pound.  The  plaintijBb  took 
new  partners ;  and  on  the  13th  of  May  they 
called  upon  the  defendants  to  supply  iron  ac- 
cording to  the  contract  of  the  preceding  Feb- 


ruary ;  the  defendants  forthwith  repudiated 
liability  to  fulfil  the  contract.  The  plaintiffs 
having  sued  for  breach  of  the  contract : — Held, 
that  there  was  evidence  upon  which  a  jury  might 
find  that  the  contract  had  been  rescinded,  and 
could  not  be  enforced  upon  the  13th  of  May. 
Morgan  v.  Jiain,  10  L.  K.,  C.  P.  15';  44  L.  J., 
C.  P.  47  ;  31  L.  T.  616  ;  23  W.  R.  239. 

By  a  contract  dated  the  27th  of  October,  1874, 
the  0.  company  contracted  to  sell  to  the  P. 
company  2,600  tons  of  pig-iron,  to  be  delivered 
over  the  next  ten  months  in  about  equal  monthly 
quantities.  Payment  by  four  months'  bill  net, 
or  cash  less  2^  per  cent,  discount,  on  the  10th  of 
the  month  next  following  each  delivery.  In 
performance  of  this  contract  the  C.  company,  in 
November  and  December,  1874,  and  in  January 
and  February,  1875,  made  deliveries  amounting 
to  852  tons.  On  the  24th  of  February  the  1'. 
company,  requiring  further  capital  to  carry  on 
their  business,  called  a  meeting  of  the  principal 
creditors,  with  a  view  to  an  arrangement  being 
made  for  an  extension  of  credit,  and  laid  a  state- 
ment of  affairs  before  them,  shewing  that  out  of 
a  nominal  capital  of  100,0002.,  of  which  80,000/. 
was  paid  up,  the  company  had  sustained  losses 
to  the  extent  of  40,000/.  The  creditors  did  not 
accept  the  propositions  submitted  to  them,  and 
the  C.  company,  considering  the  statement  to 
be  a  declaration  of  insolvency,  declined  to  make 
any  further  deliveries  except  for  cash,  and  there- 
upon the  P.  company  cancelled  the  contract. 
Three  months  afterwards  the  P.  company  was 
ordered  to  be  wound  up.  Upon  a  claim  by  the 
C.  company  for  damages  in  respect  of  breach  of 
the  coiftract : — Held,  that  the  statement  of  affairs 
laid  before  the  creditors  on  the  24th  of  February 
did  not  amount  to  a  declaration  of  insolvency 
which  justified  the  C.  company  in  refusing  to 
deliver  without  cash  payments,  and  the  claim 
was  disallowed.  Phcenix  Bessemer  Steel  Covi- 
jmny^In  re,  Camforth  HtBmatite  Iron  Company, 
Ex  parte,  4  Ch.  D.  108 ;  46  L.  J.,  Ch.  115 ;  35 
L.  T.  776  ;  25  W.  R.  187— C.  A. 

The  rule  laid  down  in  Chalmers,  Ex  parte, 
Edivards,In  re  (8  L.  R.,  Ch.  289  ;  42  L.  J.,  Bk. 
2,  37  ;  28  L.  T.  325  ;  21  W.  R.  349),  only  applies 
where  there  is  something  amounting  to  a  declara- 
tion on  the  part  of  the  purchasers  that  they  will 
be  unable  to  meet  their  engagements.    lb. 

Bankruptcy  of  Farohaior  beforo  Delivery  of 
GK>ods  Sold  on  Credit.] — When  the  purchaser  of 
goods  sold  on  credit  becomes  bankrupt  befoi-c 
the  vendor  has  parted  with  the  possession  of  the 
goods,  the  trustee  in  the  bankruptoy  has  a  right 
to  elect  to  complete  the  contract  by  paying  the 
agreed  pripe  in  cash  within  a  reasonable  time. 
Bat,  if  he  does  not  do  so,  the  vendor  is  entitled 
to  treat  the  contract  as  broken,  and  to  resell  the 
goods,  without  first  tendering  them  to  the 
trustee.  And  the  vendor  is  entitled  to  prove  in 
the  bankrupteyfor  damages  for  the  breach  of 
contract,  the  measure  of  damages,  if  the  market 
is  falling,  being  the  difference  between  the  con- 
tract price  and  the  price  obtained  on  the  resale. 
Stapletan,  Ex  parte,  Nathan,  In  re,  10  Ch.  D. 
586  ;  40  L.  T.  14  ;  27  W.  R.  327— C.  A. 

3.  FfiAUD. 

Election  to  Rescind.] — To  support  a  plea  of  re- 
scission of  a  contract  on  the  ground  of  fraud,  it 
is  not  necessary  to  prove  that  the  circumstances 
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of  the  fraud  were  known  to  the  defendant,  and 
the  contract  rescinded  before  action  brought. 
The  election  to  rescind  may  be  made  at  any  time, 
unless  tiiere  has  been  a  previous  election  to  affirm 
the  contract  Clav^h  y.  London  and  North' 
Western  Bailway  Company^  7  L.  R.,  Ex.  26  ;  41 
L.  J.,  Bx.  17  ;  26  L.  T.  708  ;  20  W.  R.  189 -Ex. 
Ch. 

A.  purchased  goods  of  a  company,  not  intend- 
ing to  pay  for  them.  The  company  delivered 
them  to  a  carrier  to  deliver  them  according  to 
his  instructions  to  C.  The  carrier  afterwuds 
held  the  goods  for  C,  at  his  request,  as  a  ware- 
houseman. A.  becoming  bankrupt,  the  company 
demanded  the  goods,  and  the  carrier  re-delivered 
them,  under  the  mistaken  supposition  that  the 
transituswas  not  determined.  In  an  action  of 
trover  against  him : — Held,  than  an  equitable 
plea  of  rescission  of  the  contract,  on  the  ground 
of  A.'s  fraud,  to  which  C.  was  privy,  would 
raise  a  good  defence  to  the  action,  although  the 
fraud  was  not  discovered  till  the  cross-examina- 
tion of  C.  at  the  trial  of  the  action.    lb, 

TtTftmiTiation.] — It  is  no  defence  to  an  action 
for  rescission  of  a  contract  on  the  ground  of 
fraud  that  the  plaintiff  inquired  to  a  certain 
extent  whether  the  representation  made  to  him 
was  true,  but  did  it  so  carelessly  and  ineffectually 
as  not  to  observe  the  fraud.  Redgrave  v.  Hurdy 
20  Ch.  D.  1  ;  61  L.  J.,  Ch.  113  ;  45  L.  T.  485  ;  30 
W.  R.  261—  C.  A. 

If  a  maker  of  a  chattel  makes  it  with  a  patent 
defect  80  serious  as  to  render  it  worthless,  and 
the  person  for  whom  it  is  made  has  an  oppor- 
tunity of  inspecting  it  before  it  is  ddivered,  the 
maker  is  not  guilty  of  a  fraud  if  he  docs  not 
point  out  the  defect,  Hursfall  v.  ThowiM,,  1 
H.  &  C.  90 ;  31  L.  J.,  Ex.  322 ;  8  Jur.,  N.  S.  721 ; 
6  L.  T.  462 ;  10  W.  R.  660  ;  at  nisi  prius,  2  F. 
&  F.  785. 

What  Amonnti  to  Fraud.]— A.  sold  goods  to 
B.  to  be  paid  for  by  a  bill  at  two  months,  and 
not  being  able  to  obtain  it  from  B.,  and  doubt- 
ing his  solvency,  A.  employed  his  broker  to  re- 
purchase them  in  his  own  name,  which  was  done, 
although  at  a  great  loss.  B.  afterwards  became 
a  bankrupt,  without  knowing  that  the  goods  had 
been  repurchased  by  the  broker  on  the  account 
of  A.  In  an  action  of  trover  by  the  assignees  of 
B.  against  A.  for  the  goods : — Held,  that  they 
were  not  entitled  to  recover,  as  the  transaction 
was  not  fraudulent  on  the  part  of  A.  Harris  v. 
Lunellj  4  Moore,  10. 

If  A.,  under  the  pretence  of  a  purchase,  obtains 
possession  of  B.'s  goods,  and  absconds  to  avoid  a 
suit  for  their  value,  and  the  sheriff  seizes  such 
goods  in  execution  immediately  after  the  delivery 
to  A.,  it  seems  that  B.  may  lawfully  rescue  them 
out  of  the  hands  of  the  sheriff,  even  by  stratagem ; 
but  the  validity  of  the  purchase  by  A.  is  a  ques- 
tion for  the  jury,  viz.  as  to  whether  the  purchaser 
had  obtained  possession  of  the  goods  with  a  pre- 
conceived design  not  to  pay  for  them.  Bristol 
iEarV)  V.  WiUinore,  2  D.  &  R.  765  ;  1  B.  &  C.  614. 

Intention.] — In  order  to  set  aside  a  sale  of 
goods  quoad  a  purchaser,  on  the  ground  that  it 
was  made  with  the  intention  of  defrauding  the 
creditors  of  the  seller,  it  must  be  shewn  that  the 

Eurchaser  was  aware  of  that  intention,  and  that 
e  conspired  with  the  seller  to  carry  it  into 
effect.    BetUliff  v.  Oamett,  1  C.  &  K.  326. 


A.  bought  goods  from  B.  with  the  fraudulent 
intention  of  never  paying  for  them,  and  kept 
them  until  his  bankruptcy: — ^Held,  that  they 
did  not  pass  to  his  assignees  under  his  bank- 
ruptcy, as  having  been  in  his  possession,  order 
and  disposition,  as  the  reputed  owner  thereof, 
with  the  consent  of  the  true  owner.  Lead  v. 
Green,  16  M.  ic  W.  216 ;  16  L.  J.,  Ex.  113 ;  10 
Jur.  163. 

Knowledge.]— Where  cotton  was  sold  by 
sample,  upon  a  representation  that  the  bulk 
corresponded  with  tne  sample,  but  no  warranty 
was  taken  by  the  purchaser,  and  the  bulk  of  the 
cotton  turned  out  to  be  of  inferior  quality,  and 
to  have  been  falsely  packed,  though  not  by  the 
seller : — Held,  that  an  action  for  a  false  and 
fraudulent  representation  was  not  maintainable 
without  shewing  that  such  representation  was 
false  to  the  knowledge  of  the  seller,  or  that  he 
acted  fraudulently  or  against  good  faith  in 
making  it.  Ormrod  v.  H%th,  14  M.  k,  W.  661 ; 
14  L.  J.,  Ex.  366. 

Effect  of  Fraud.] — ^A  contract  for  the  sale  of 
goods,  obtained  by  fraud  on  the  part  of  the  pur- 
chaser, is  void  only  at  the  election  of  the  vendor ; 
and  it  is  too  late  to  declare  such  election  after 
the  goods  have  passed  into  the  hands  of  a  bon& 
fide  purchaser.  White  v.  Garden.  10  C.  B.  919 ; 
20  L.  J.,  C.  P.  166  ;  15  Jur.  680. 

A  man  cannot  recover  for  the  price  of  goods 
sold  under  a  fraud.  Lewis  v.  Cosgrave,  2  Taunt.  2. 

On  Property.] — The  established  principle 

is,  that  fraud  only  gives  a  right  to  avoid  a  pur- 
chase, that  the  property  vests  until  avoided,  and 
that  all  mesne  aispositions  to  persons  not  parties 
to,  or  at  least  not  cognizant  of  the  fraud,  are 
valid.  Stevenson  v.  Netonham^  13  C.  B.  285  ;  22 
L.  J.,  C.  P.  110  ;  17  Jur.  600— Ex.  Ch. 

A  sale  of  goods  effected  by  fraud  does  not 
change  the  property  in  thenu  Abbotts  v.  Barry , 
5  Moore,  98  ;  2  B.  &  B.  369. 

Where  a  vendee,  who  has  made  a  Iblse  and 
fraudulent  misrepresentation,  obtains,  by  means 
of  it,  possession  of  a  chattel  from  a  vendor  who 
intenc&d  to  transfer  both  the  property  and  the 
possession,  the  property  vests  in  the  vendee  until 
the  vendor  has  done  some  act  to  disaffirm  the 
transaction ;  and  therefore  if,  before  the  disafflnn- 
ance,  the  fraudulent  vendee  has  assigned  or 
transf eired  the  chattel  to  an  innocent  transferee, 
the  title  of  such  transferee  is  good  against  the 
vendor.  Kingsford  v.  Merry,  1  H.  &  N.  503 ; 
26  L.  J.,  Ex.  83— Ex.  Ch. ;  &  C,  11  Ex.  577 ; 
25  L.  J.,  Ex.  166.    See  also  eases  ante,  coL  826. 

Waiver.] — If  a  party  is  induced  to  purchase 
an  article  by  the  naudulent  misrepresentations 
of  the  seller  of  it,  and,  after  discovering  the 
fraud,  continues  to  deal  with  the  article  as  his 
own,  he  cannot  recover  back  the  money  from  the 
seller.  Campbell  v.  Fleming,  3  N.  &  M.  834  ;  1 
A.  &  E.  40. 

The  right  to  repudiate  the  contract  is  not 
afterwan^  revived  by  the  discovery  of  another 
incident  in  the  same  fraud.    lb. 

Estoppel— Party  Liable.] — An  action  lies  for 
the  value  of  goods  which  the  defendant  has  by 
his  fraud  induced  the  plaintiff  to  sell  to  a  third 
person  who  is  unable  to  pay  for  them.  Hills  t. 
Perrott,  3  Taunt.  274;  Biddle  v.  Levy,  I 
Stark.  20. 
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Am  againit  Tliird  Parties.] — ^Where  an  owner 
of  goods  Buffeis  another  to  have  possession  of 
them,  or  of  the  documents  which  are  the  evidence 
of  property  therein,  on  a  sale  to  him  obtained  by 
means  of  fraudulent  representations,  and  avoid- 
able at  the  option  of  the  owner,  a  sale  or  a  pledge 
by  sach  party  before  the  owner  has  exercised  his 
option,  and  without  notice  to  the  subsequent 
purchaser,  is  binding ;  but  this  is  not  so  when  a 
party  has  merely  obtained  the  goods  by  means 
of  hJse  pretences,  without  any  contract  of  sale 
to  himself,  as  when  he  falsely  and  fraudulently 
represents  that  another  person  has  authorized 
him  to  purchase  the  goods,  and  in  such  case  the 
original  owner  can  recover  the  goods  from  a 
party  to  whom  they  have  been  sold  or  pledged 
by  the  person  who  fraudulently  obtained  them, 
before  any  notice  of  tiie  fraud,  or  any  disafi&rm- 
ance  of  the  transaction,  by  the  real  owner. 
Higgont  v.  Burton,  26  L.  J.,  Ex.  342. 

A  coachbnilder  let  a  brougham  for  a  year,  and, 
according  to  the  custom  of  the  trade,  the  hirer's 
arms  were  painted  on  the  panels.  The  hirer  put 
the  brougham  up  for  sale  by  auction  at  Aid- 
ridge's,  and  it  was  purchased  by  a  commission 
agent  and  horsedealer  : — Held,  in  an  action  of 
trover  by  the  owner  ag^nst  the  purchaser  of 
the  brougham,  that,  by  allowing  the  arms  to  be 
painted  on  the  pands,  the  owner  did  not  render 
nimself  responsible  for  the  fraudulent  sale  by 
the  hirer,  and  therefore  the  purchaser  must  be 
the  loser  in  the  transaction.  Mamer  v.  Banks, 
17L.T.  147;'16  W.  B.  62. 

Frandiilant  Sale  of  a  Horse— Keep.] — ^The 
plaintiff  sold  for  the  defendant  a  horse,  and 
received  the  price.  The  purchaser  afterwards 
rescinded  the  contract  on  the  ground  of  fraud, 
and  was  repaid  the  purchase-money.  In  an 
action  by  the  plaintiff  for  the  keep  of  the  horse  : 
— Held,  that  the  defendant  could  not  set  off  the 
price  as  money  received  for  his  use,  it  having 
ceased  to  be  so  when  the  contract  was  defeated 
by  the  purchaser,  although  the  defendant  was 
ignorant  of  the  fraud.  Murray  v.  Mann,  2  Ex. 
539  ;  17  L.  J.,  Ex.  256 ;  12  Jur.  634. 

4.  Refusal  to  Pebfobh. 

Bight  to  Cancel  Contract  where  Goods  to  be 
Belivered  by  Instalments.] — The  defendant  in 
October,  1879,  sold  to  the  plaintiff,  and  the 
plaintiff  bought  of  the  defendant,  2,000  tons  of 
pig  iron,  at  A2$.  a  ton,  to  be  delivered  to  the 
plaintiff,  1  o.  b.,  at  the  maker's  wharf,  in 
November,  December,  and  January  next,  at  %d. 
per  ton  extra.  The  plaintiff  &iled  to  take 
delivery  of  any  of  the  iron  in  November,  but 
claimed  to  have  delivery  of  one-third  of  the  iron 
in  December,  and  one-third  in  January.  The 
defendant  refused  to  deliver  these  two-thirds, 
and  gave  notice  that  he  considered  that  the 
contract  was  cancelled  by  the  plaintiffs  breach 
to  take  any  iron  in  November  : — Held,  in  an 
action  by  the  plaintiff  for  damages  in  respect  of 
the  defendant  s  refusal,  by  the  majority  of  the 
Court  of  Appeal,  that  by  the  plaintiff's  failure 
to  take  one-third  in  November,  the  defendant 
was  justified. in  refusing  to  deliver  the  other  two- 
thirds  afterwards.  Hinek  v.  Muller,  7  Q.  B.  D. 
92  ;  50  L.  J.,  Q.  B.  529  ;  45  L.  T.  202  ;  29  W.  R. 
83(V— C.  A, 

There  is  no  absolute  rule  to  shew  whether  the 
breach  of  a  contract  by  one  of  the  contracting 


parties  is  to  exonerate  the  other  party  from  his 
liability  to  further  perform  the  contract.  The 
true  test  in  each  case  is,  whether  the  acts  and 
conduct  of  the  one  party  evince  an  intention  to 
abandon  and  be  nq  longer  bound  by  the  contract 
— and  this  is  a  question  of  evidence.  Non-pay- 
ment for  a  parcel  of  goods  supplied,  or  non- 
delivery of  a  parcel  of  goods  contracted  to  be 
supplied,  is  not  of  itself  necessarily  evidence  of 
any  such  intention.  Nor  is  any  distinction  to  be 
drawn  between  a  contract  not  performed  at  all 
and  one  that  has  been  part  performed.  The 
question  is  not  as  to  the  right  to  rescind  a  con- 
tract, but  as  to  the  right  to  treat  a  wrongful 
rescission  of  a  contract  as  a  complete  renuncia- 
tion of  it.  Mersey  Steel  <J*  Iron  Company  v. 
Naylor,  9  Q.  B.  D.  648  ;  51  L.  J.,  Q.  B.  576  ;  47 
L.  T.  369 ;  31  W.  R.  80— C.  A.  Affirmed  in 
H.  L.,  W.  N.  1884,  p.  97. 

Tender  of  Two  of  a  Set  of  Three  Bills  of  Lading.  ] 
— If  by  the  terms  of  a  contract  of  sale  payment 
is  to  be  made  in  exchange  for  bills  of  lading,  the 

Eurchaser  is  bound  to  pay  when  a  duly  indorsed 
ill  of  lading  effectual  to  pass  the  property  is 
tendered,  although  the  bill  be  drawn  in  triplicate 
and  all  three '  are  not  accounted  for,  and  if  he 
refuses  to  accept  and  pay,  he  does  so  at  his  own 
risk  as  to  whether  the  bill  of  lading  tendered 
was  an  effectual  one.  Sanders  v.  Maclean,  11 
Q.  B.  D.  327 ;  52  L.  J.,  Q.  B.  481  ;  49  L.  T. 
462  ;  31  W.  R.  608. 

Fbr  Aoeepting  too  little.]— The  defendants 
agreed  to  supply  the  plaintiffs  with  from  6,000 
or  8,000  tons  of  coal,  to  be  delivered  into  the 
plaintiffs'  waggons  at  the  defendants*  coUeries, 
in  equal  monthly  quantities  during  the  period  of 
twelve  months,  at  bs,  %d,  per  ton.  Daring  the 
first  month  the  plaintiffs  sent  waggons  to  receive 
only  158  tons.  Immediately  after  the  first 
month  had  expired,  the  defendants  informed  the 
plaintiffs  that,  as  the  plaintiffs  had  taken  only 
158  tons,  the  defendants  would  annul  the  con- 
tract. The  plaintiffs  refused  to  allow  the  contittct 
to  be  annulled,  but  the  defendants  declined  to 
deliver  any  more  coal : — Held,  that  the  breach 
by  the  plaintiffs  in  taking  less  than  the  stipu- 
lated quantity  during  the  first  month  did  not 
entitle  the  defendant  to  rescind  the  contract. 
Simpson  v.  Ot'^fjfpin,  8  L,  R.,  Q.  B.  14  ;  42  L.  J., 
Q.  B.  28  ;  27  L.  T.  546  ;  21  W.  R.  141.  See  also 
Hoare  v.  Ronnie,  ante,  coL  894. 

Non-Payment  of  Instalment.! — When  there  is 
a  contract  for  the  sale  of  goodis  to  be  delivered 
by  instalments,  the  price  of  each  instalment 
being  payable  on  delivery,  and  the  buyer  does 
not  pay  for  one  instalment  under  such  circum- 
stances as  to  give  the  seller  reasonable  ground 
for  believing  that  he  will  be  unable  to  pay  for 
the  instalments  to  be  delivered  in  future,  and 
that  he  does  not  intend  to  go  on  with  the  con- 
tract, the  seller  is  justified  in  repudiating  the 
contract.  Bloomer  v.  Bernstein,  9  L.  R.,  C.  P. 
588  ;  43  L.  J.,  C.  P.  375  ;  31  L.  T.  306. 

The  defendant  contracted  to  sell  to  the  plain- 
tiffs 260  tons  pig-iron  at  56f.  per  ton,  half  to  be 
delivered  in  two,  remainder  in  four,  weeks ;  pay- 
ment, net  cash  fourteen  days  after  delivery  of 
each  parcel.  The  market  was  rising,  and,  not- 
withstanding urgent  demands  by  the  plaintiffs, 
the  delivery  of  the  first  125  tons  was  not  com- 
pleted for  nearly  six  months.    They  refused  to 
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pay  for  the  first  parcel,  claiming  a  right  to  set 
off  the  loss  thej  had  sustained  from  being  ob*- 
liged  to  procure  other  iron  in  consequence  of  the 
defendant's  default ;  but  they  still  urged  the 
delivery  of  the  second  parcel.  The  defendant, 
treating  the  refusal  to  pay  as  a  breach  and  an 
abandonment  of  the  contract  by  the  plaintiffs, 
declined  to  deliver  any  more.  There  was  no 
suggestion  of  inability  on  the  part  of  the  plain- 
tiffs to  pay,  and  theprice  of  the  first  parcel  was 
ultimately  paid  : — Seld,  that  the  mere  refusal  to 
pay  for  the  first  parcel  did  not,  under  the  circum- 
Ktances,  warrant  the  defendant  in  treating  the 
contract  as  abandoned  and  refusing  to  deliver 
the  remainder,  and  that  the  plaintiffs  were  en- 
titled to  damages  for  the  breach.  Freeth  v. 
Burr,  9  L.  R.,  C.  P.  208  ;  43  L.  J.,  C.  P.  91 ;  29 
L.  T.  773  ;  22  W.  R.  370. 

When  a  contract  was  entered  into  to  deliver  a 
quantity  of  barley  by  delivery  in  certain  por- 
tions, each  portion  to  be  paid  for  on  its  arrival 
at  the  port  of  destination,  some  of  the  portions 
delivered  were  delivered  short  in  weight;  the 
purchaser  refused  to  pay  for  any  more,  unless  a 
itHluction  was  allowed  for  the  price  of  the  defi- 
ciency, and  also  for  re-weighing  the  barley : — 
Held,  that  such  a  refusal  did  not  amount  to  a 
rescission  of  the  contract  by  the  purchaser.  Cor- 
coran V.  Proser,  22  W.  R.  222— Ir.  Ex.  Ch. 

Time  for  Payment  on  Sale  of  Specific  Chattel.] 
—  On  a  contract  for  the  sale  of  a  specific 
chattel  on  credit,  time,  without  express  stipu- 
lation, is  not  of  the  essence  of  the  contract; 
and  the  vendee,  on  tender  of  the  price,  though 
after  the  expiration  of  the  period  of  credit,  may 
maintain  trover  against  the  vendor  to  recover 
such  chattel.  The  vendor  cannot  rescind  the 
contract  on  non-payment  at  the  day.  Martin- 
dale  V.  Smith,  1  G.  &  D.  1 ;  1  Q.  B.  389 ;  5  Jur.  932. 

Resale— Hon-Payment.] — If  after  the  sale  of  a 
chattel,  but  before  actual  delivery,  the  vendor 
resells  the  property  while  the  purchaser  is  in  de- 
fault, the  resale  will  not  authorize  the  purchaser 
to  consider  the  contract  rescinded,  so  as  to  entitle 
him  to  recover  back  any  deposit  of  the  price,  or 
to  resist  paying  any  balance  of  it  which  may  be 
still  due.  Page  v.  Cotoa^jee  Eduljee,  1  L.  R., 
P.  C.  127  ;  12  Jur.,  N.  S.  361  ;  14  L.  T.  176. 

A  fortiori,  where  there  has  been  a  delivery, 
And  the  vendor  takes  it  out-  of  the  possession  of 
the  purchaser,  and  resells  it.    Ih, 

Where  the  resale  is  wrongful,  the  purchaser's 
rjmedy  is  by  an  action  of  trover.    Ih 

Time  of  Shipment.]— A.  contracted  to  sell 
to  B.  a  specific  cargo  of  wheat,  described  in  a 
bought  and  sold  note  as  "  shipp>ed  per  Diletta 
Mimbella,  as  per  bill  of  lading  dated  September 
or  October,"  and  which  was  aU  on  board  at  the 
date  of  the  contract : — Held,  that  this  did  not 
Amount  to  a  condition  so  as  to  entitle  the  buyer 
to  rescind  the  contract,  on  its  turning  out  that 
the  wheat  was  not  shipped  at  the  time  men- 
tioned. Gattorno  v.  Adams,  12  C.  B.,  N.  S.560. 
^e  cases  ante,  col.  895. 

Beelaration  of  Inability  to  Perform.]— The  de- 
fendant by  his  agent  contracted  to  deliver  300 
casks  of  oil  during  the  season  to  the  plaintiff's 
customers  on  receipt  of  orders  from  the  plaintiff ; 
on  complaint  by  the  plaintiff  of  irregularity  in 
the  delivery  of  the  oil,  the  defendant's  agent 


stated  tliat  the  defendant  had  no  oil  to  give  him  : 
— Held,  that  this  statement  by  the  agent  of  his 
inability  to  perform  was  a  breach  of  contract 
upon  which  the  plaintiff  might  sue.  Lesson  y. 
North  British  OU  and  CandU  Company,  8  Ir.  R., 
C.  L.  309. 

Breach  of  Warranty.]— The  purchaser  of  a 
mare  at  an  auction  was  induced  to  buy  her  by 
the  description  that  she  had  been  hunted  with 
certain  hounds.  The  conditions  of  sale  provided 
that  horses  not  answering  the  description  must 
be  returned  before  a  specified  time,  otherwise 
the  purchaser  must  keep  them  with  cll  faults. 
The  purchaser  paid  the  price,  and  was  casually 
told  that  the  description  was  untrue.  Never- 
theless, he  removed  the  mare  to  his  own  stables, 
and  while  being  so  removed,  she  ran  away  and 
injured  herself  severely,  without  any  negligence 
on  the  purchaser's  part.  The  description  was,  in 
fact,  untrue,  and  on  that  ground  the  purchaser 
returned  her  to  the  seller  within  the  specified 
time  :— Held,  that  since  the  purchaser  had  in  re- 
moving her  done  uo  more  than  he  was  entitled 
to  do  under  the  contract,  and  since  the  injuries 
were  not  owing  to  any  negligence  on  his  part,  he 
had  not  lost  his  right  to  rescind  the  contract, 
and  could  recover  the  price  from  the  seller  as 
money  had  and  received.  Head  v.  Tattersall,  7 
L.  R.,  Ex.  7;  41  L.  J.,  Ex.  4  ;  26  L.  T.  631  ;  20 
W.  R.  115. 

Sale  npon  Condition — Seller  prevented  firam 
fulfilling  Condition  by  Bayer.]— If,  in  the  case 
of  a  contract  of  sale  and  delivery,  which  makes 
acceptance  of  the  thing  sold  and  payment  of  the 
price  conditional  on  a  certain  thing  being  done 
by  the  seller,  the  buyer  prevents  the  possibility 
of  the  seller  fulfilling  the  condition,  the  contract 
is  to  be  taken  as  satisfied.  By  a  written  con- 
tract A.  agreed  to  buy  of  B.  a  digging-machine, 
if  it  fulfilled  certain  conditions,  one  of  which 
was  that  it  should  be  capable  of  excavating  a 
given  quantity  of  clay  in  a  fixed  time  on  a 
"properly  opened-up  face"  at  the  C.  railway 
cutting.  The  machine  failed  at  another  cutting 
to  excavate  the  required  quantity,  and  on  its 
being  removed  to  the  "  C."  cutting  and  tried  at 
a  face  not  a  "properly  opened-up  one,"  and 
breaking  down,  after  a  few  days'  work,  A.  re- 
fused to  give  it  any  further  trial  or  to  pay  the 
price  of  the  machine :  —  Held,  that  o.  was 
entitled  to  a  decree  against  A.  for  payment  of  the 
price  of  the  machine.  Mackay  v.  Dick,  6  App. 
Gas.  251— H.  L.  (Sc). 

Seller  hindering  Bnyer— Fraud.] — To  a  de- 
claration on  a  contract  for  the  sale  of  growing 
trees,  alleging  for  breach,  that  although  the  de- 
fendant had  permitted  the  plaintiff  to  fell  and 
carry  away  certain  of  the  trees,  he  refused  to 
permit  him  to  fell  and  carry  away  the  residue, 
the  defendant  pleaded,  tliat  after  the  promise, 
and  before  breach,  the  plaintiff  fraudulently 
felled  and  carried  away  trees  which  were  not 
sold  to  him,  exceeding  in  number  and  value  the 
residue  ;  which  trees,  so  fraudulently  felled  and 
carried  away,  were  taken  by  the  plaintiff  in 
fraudulent  substitution  of  the  trees  purchased 
by  him  ;  and  that  the  defendant  kept  the  trees  so 
fraudulently  felled  and  carried  away  by  him, 
and  that  therefore  the  defendant  refused  to 
permit  him  to  feU  and  carry  away  the  residue 
of  the  trees  contracted  for : — Held,  that  the  plea 


925 


SALE — Discharge  and  Breach  of  Contract. 


926 


was  bad,  inasmuch  as  it  shewed  not  a  rescission 
or  an  abandonment  of  the  contract  by  the  plain- 
tiff, but  a  mere  act  of  trespass  or  wrongful  act, 
for  which  the  defendant  might  have  a  remedy  ; 
and  that  there  was  no  estoppel.  Leivis  v.  Cli/' 
ton.  14  C.  B.  245  ;  23  L.  J.,  C.  P.  68  ;  18  Jur.291. 

And  see  Coktract. 

Sale  of  Cargoes — Hegleot  to  Fetch — Delay.] — 
Declaration  on  an  agreement  by  the  plaintiff  to 
sell  and  deliver  to  the  defendant,  and  by  the  de- 
fendant to  purchase,  as  many  of  the  plaintiff's 
gas  coals,  equal  in  quality  to  a  cargo  before 
shipped  on  trial,  as  one  st^m  vessel  to  be  sent 
by  the  defendant  could  fetch  in  nine  months 
from  S.  to  L.  Breach,  that  the  defendant  re- 
fused to  send  a  steam  vessel  to  fetch  divers  car- 
goes of  coals.  A  plea,  that,  before  any  breach 
by  the  defendant,  the  plaintiff  broke  the  con- 
tract by  delivering  coal  which  was  not  gas  coal 
equal  in  quality  to  the  cargo  shipped  on  trial, 
but  was  inferior  thereto,  and  wholly  unfit  for  the 
defendant's  purposes,  as  the  plaintiff  well  knew. 
Another  plea,  that,  before  any  breach  by  the 
defendant,  the  plaintiff  broke  the  contract  by 
detaining  an  unreasonable  time,  and  beyond  the 
time  permitted  by  the  contract,  the  vessel  sent 
by  the  defendant  to  receive  the  coal : — Held, 
that  neither  of  the  pleas  was  an  answer  to  the 
declaration.  JonoMohn  v.  Young ^  4  B.  &  S.  296  ; 
32  L.  J.,  Q.  B.  385  ;  11  W.  R.  962. 

Bought  and  Bold  Hotot—Time  for.]~AVhere  a 
broker  sold  on  a  Saturday  goods  of  the  defendant 
to  the  plaintiff  for  a  stipulated  price,  subject  to 
the  plaintiff*s  approval  of  the  quality  upon  the 
Monday  following,  and  sent  the  sold-note  to  the 
plaintiff  on  the  Saturday,  marked  with  the 
words  "quality  to  be  approved  on  Monday,"  but 
did  not  send  the  bougnt-note  to  the  defendant 
then,  because  he  had  met  and  informed  him  of 
the  contract  on  the  same  day  ;  but  the  plaintiff 
not  having  signified  his  disapproval  of  the  con- 
tract on  Uie  Monday,  the  broker  sent  the  sold- 
note  to  the  defendant  on  the  Friday,  with  the 
words  "  quality  to  be  approved  on  Monday " 
struck  out,  which  note  the  defendant  returned 
within  twenty-four  hours,  which,  by  the  custom 
of  the  trade,  signified  his  disaffirmance  of  the 
contract,  so  far  as  in  him  lay ;  yet,  held,  that 
at  any  rate  the  defendant  could  no  longer  dis- 
aflSrm  it  after  the  Monday,  when  the  plaintiff, 
not  having  signified  his  disapproval,  was  also 
bound  by  it.  Humphries  v.  Carvalho,  16  East,  45. 

lOstoke  as  to  Parties.] — Where  the  broker 

makes  a  mistake  in  the  contract,  describing  on 
the  bought  and  sold  notes  goods  to  be  sold  by  A., 
B.  and  C.,  which  he  believed  to  be  the  real  names 
of  the  firm  which  employed  him,  which  firm,  in 
fact,  from  a  recent  alteration  that  the  broker 
was  not  privy  to,  consisted  of  A.,  D.  and  E.  only  : 
— Held,  that  the  purchaser  of  the  goods  was  not 
at  liberty  to  avoid  the  contract  on  this  account, 
after  having  treated  the  contract  as  subsisting 
upon  a  subsequent  communication  from  the 
plaintiffs,  unless  he  could  shew  that  he  had  been 
prejudiced,  or  had  lost  the  benefit  of  a  set-off. 
MUchell  V.  Lapage,  Holt,  253. 

5.  AoBEEMEirr  TO  Rescind. 

VorbaL]— The  plaintiff  agreed  with  the  defen- 
dants, in  writing,  signed  by  them,  to  sell  and 


deliver,  at  a  future  day,  goods  above  \0L  in  value. 
Afterwards,  and  before  breach,  the  time  for  per- 
forming the  contract  was  verbally  extended  for 
a  fortnight : — Held  (there  being  neither  accept- 
ance nor  payment  under  the  verbal  arrange- 
ment), that  the  verbal  arrangement  was  void, 
and  could  not  rescind  the  written  contract,  which 
the  plaintiff  might  therefore  enforce.  Noble  v. 
Ward,  1  L.  R.,  Ex.  117;  35  L.  J.,  Ex.  81  ;  12 
Jur.,  N.  S.  167  ;  13  L.  T.  639  ;  14  W.  R.  397  ;  4  H. 
&  C.  149.  Affirmed,  2  L.  R.,  Ex.  35  ;  36  L.  J., 
Ex.  91 ;  15  L.  T.  672  ;  15  W.  R.  620— Ex.  Ch. 

In  an  action  for  goods  sold  and  delivered,  it 
is  no  plea  that  the  sale  and  delivery  were  in 
pursuance  of  a  contract,  which  it  was  agreed 
should  be  wholly  rescinded.  Edwards  v.  Cluip- 
nuin,  4  D.  P.  C.  732 ;  1  M.  &  W.  231  ;  1  Gale,  376. 

Waiver.] — Where  a  seller  of  goods,  upon  the 
buyer's  reiusal  to  accept  them,  requested  the 
buyer  to  sell  them  for  him,  which  the  buyer 
agreed  to  do  if  he  could,  but  did  not : — Held, 
that,  in  an  action  by  the  seller  for  the  price,  the 
jury,  in  considering  whether  the  request  made 
by  the  seller  was  a  waiver  of  the  contract  of 
sale,  could  not  take  into  their  consideration 
whether  such  request  was  made  under  an  ignor- 
ance of  the  law,  and  impression  that  his  remedy 
was  gone.     Oomery  v.  Bond,  3  M.  &  S.  378. 

As  to  Third  Persons.] — A  contract  of  sale  may 
be  rescinded  by  the  consent  of  the  vendor  and 
vendee,  before  the  rights  of  other  persons  are 
concerned.     Smith  v.  Field,  5  T.  R.  402. 

But  where  the  vendee  wished  to  return  the 
goods,  and  the  vendor  instituted  an  attachment 
to  attach  the  goods  in  the  hands  of  a  packer,  as 
the  property  of  the  vendee,  it  was  considered  as 
an  election  by  the  vendor  not  to  rescind  the 
contract ;  and  the  vendee  having  since  become 
a  bankrupt : — Held,  that  the  vendor  could  not 
recover  the  goods  from  the  packer  in  trover.   lb, 

Evidenee.]— The  plaintiff  agreed  to  buy  13 
tons  of  oil  from  the  defendant,  and  paid  a  de- 
posit for  the  price.  Five  tons  were  delivered, 
when  the  plaintiff  said  they  were  of  inferior 
quality,  and  required  the  defendant  to  take 
them  back  or  return  the  deposit-money.  The 
defendant  sold  the  other  eight  tons,  but  it  did 
not  appear  whether  he  had  thus  rendered  him- 
self incapable  of  completing  the  contract,  before 
or  after  the  plaintiff  refused  to  receive  any  more 
of  the  oil : — Held,  in  the  absence  of  such  evi- 
dence, that,  on  an  action  to  recover  back  the 
money,  the  jury  was  properly  directed,  first, 
whether  there  was  fraud  on  the  part  of  the  de- 
fendant in  the  inception  of  the  contract,  and,  if 
not,  whether,  secondly,  there  was  sufficient  evi- 
dence that  the  defendant  had  agreed  to  rescind 
the  contract.  PUt  v.  Cassanet,  4  M.  &  O.  898  ; 
5  Scott,  N.  R.  902  ;  12  L.  J.,  C.  P.  70  ;  6  Jur.  1125. 

Effeot.] — Where  the  vendor  of  a  horse  rescinds 
the  contract  for  the  sale,  he  is  liable  to  the  pur- 
chaser for  the  keep  during  the  time  he  kept  the 
horse,  from  the  day  of  the  contract.  KiTig  ▼• 
Price,  2  Chit.  416. 

6.  Bbxaoh. 
a.  Action  fbr. 
i.  Qenerdily, 
Crodit  nnezpirod  at  Time  of  Aotion.]— The 
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plaintiffs  contracted  to  deliver  iron  of  a  certain 
quality  to  the  defendants,  and  agreed  to  receive 
payment  for  each  delivery,  either  in  cash  for  dis- 
count within  a  month,  or  by  bills  at  four  months, 
according  to  the  defendants'  option.  Upon  ap- 
plication by  the  plaintiffs  in  Jaly  for  payment 
for  iron  delivered  in  June  the  defendants  elected 
to  pay  by  bill.  Before,  however,  the  bill  was 
given,  the  defendants  discovered  that  the  iron 
which  had  been  worked  up  into  plates  was  of  in- 
ferior quality  to  the  sample,  and  useless  to  them. 
They  therefore  refused  to  accept  any  more  bills, 
and  the  plaintiffs  immediately,  in  August,  brought 
an  action  to  recover  the  contract  price  of  the 
June  delivery  : — Held,  that  the  contract  having 
been  broken  by  the  plaintiffs  delivering  iron  of 
inferior  quality,  and  it  being  consequently  their 
fault  that  the  bill  for  the  invoiced  price  was  not 
given,  and  yet  both  parties  having  at  the  time, 
and  up  to  the  discovery  of  the  quality  of  the  iron, 
treated  the  delivery  as  made  under  the  contract, 
and  to  be  paid  for  under  it,  the  period  of  credit 
had  not  expired,  and  the  plaintiffs  were  not  en- 
titled to  sue  either  for  the  contract  price  or  on  a 
quantum  valebant  for  the  reduced  value  of  the 
goods.  Wayne* s  Merthyr  Steam  Coal  and  Iron 
Company  v.  Moreicood,  46  L.  J.,  Q.  B.  746. 

On  a  sale  of  goods  the  invoice  expressed  that 
they  should  be  paid  for  in  **  from  six  to  eight 
weeks."  The  sale  took  place  on  the  1st  of  May, 
and  the  action  for  the  price  was  commenced  on 
the  18th  of  June.  At  the  trial  the  judge  left  it 
to  the  jury  to  say  what  was  the  mercantile  mean- 
ing of  the  expression  ^*  from  six  to  eight  weeks ; " 
and  the  jury  found  that  the  action  had  not  been 
brought  prematurely.  The  judge,  being  of  the 
same  opinion,  directed  a  verdict  for  the  plaintiff: 
— Held,  that  the  question  was  properly  left  to 
the  jury,  and  the  verdict  right.  Aahforth  v. 
Bedford,  9  L.  R.,  C.  P.  20  ;  43  L.  J.,  C.  P.  67. 

If  the  agreed  terms  of  payment  for  goods  sold 
are  by  a  three  months'  bill,  the  buyer  to  have  the 
option  of  paying  cash  at  2^  discount,  the  buyer  is 
not  bound  to  accept  a  bill  for  a  larger  amount 
than  his  debt,  and  even  if  he  refuses  to  accept  a 
bill  correctly  drawn  the  seller  cannot  sue  for 
goods  sold  and  delivered  before  the  end  of  three 
months  from  the  date  of  the  bill  drawn  by  him. 
Anderson  v.  Carlisle  Horse  Clothing  Company , 
21  L.  T.  760. 

If,  however,  the  agreed  terms  are  cash,  with 
buyer's  option  of  a  bill,  the  seller  can  sue  imme- 
diately upon  the  buyer's  refusal  to  accept.  Ih. 

Credit  unexpired  is  no  defence  to  an  action  for 
not  accepting  goods,  if  they  have  not  been  ac- 
cepted according  to  the  contract.  Foster  v.  Hides, 
2  F.  &  F.  103.    See  also  cases  ante,  col.  828. 

Tender— Estoppel  by.]— When  a  declaration 
shews  substantially  a  contract,  and  a  tender  in 
compliance  with  it,  the  plaintiff  is  not  estopped 
from  contending  for  the  true  interpretation  of 
the  contract  by  the  fact  that  he  has  also  set  out 
in  his  declaration  an  alternative  case  of  a  tender 
which  would  not  have  been  a  compliance. 
M'Connell  v.  Murphy,  b  L.  R.,  P.  C.  203;  28 
L.  T.  713  ;  21  W.  R.  609. 

Parties  to  8ae— Coniignee.]— A  consignee  of 
goods  has  sach  a  right  of  property  in  the  goods 
consigned  to  him  as  to  maintain  an  action  against 
the  shipowner  for  non-delivery  of  the  goods. 
Trnnsony,  Dent,S  Moore,  P.  C.  C.  420. 

A.  agreed,  verbally,  to  buy  of  B.  all  the  whale- 


bone he  could  procure,  at  a  certain  price,  to  be 
sent  by  a  particular  railway,  A.  agreeing  to  pay 
the  carriage.  Some  whalebone,  to  an  amount 
exceeding  10/.,  having  been  delivered  at  the  rail- 
way station  by  B.,  consigned  to  A.,  and  having' 
been  duly  invoiced  to  him,  was  lost  in  the  tran- 
sit. B.  then  wrote,  requesting  A.  to  make  a  claim 
against  the  company : — Held,  that  there  having* 
been  no  acceptance  and  receipt  of  the  goods 
within  the  Statute  of  Frauds,  A.,  the  consignee, 
was  not  entitled  to  sue  the  railway  company  for 
the  loss.  Coombs  v.  Bristol  and  Exeter  BaUtoay 
Company,  3  H.  &  N.  610 ;  27  L.  J.,  Ex.  401.  See 
also  cases  ante,  col.  838. 


Prineipal    or  Agent]— Where  a  factor. 


having  a  del  credere  commission,  sold  goods  for 
the  p&intiffs  to  the  defendant  without  disclosing 
their  names,  the  defendant  knowing  that  he  was 
factor,  and  the  plaintiflb,  according  to  the  settled 
course  of  dealing  betwieen  them,  drew  on  the  factor 
for  the  amount,  who,  before  the  biUs  became  due, 
stopped  payment,  and  afterwards  be<»me  bank- 
rupt : — Held,  that  notwithstanding  the  del 
credere  commission,  the  plaintiffs  might  sue  the 
defendant  for  the  price  of  the  goods,  the  balance 
of  the  account  current  between  the  factor  and 
the  defendant  being,  at  the  time  he  stopped  pay- 
ment, in  favour  of  the  factor,  but  at  the  time  of 
action  brought  in  favour  of  the  defendant. 
Hornby  v.  Lacy,  6  M.  &  S.  166. 

F.,  a  broker  in  London,  having  some  rum  for 
sale,  made  a  contract  with  L.,  and  gave  him  a 
sale-note  in  these  terms  : — ^**  Mr.  L.,  London, 
January  16, 1861, — I  have  this  day  bought,  in 
my  own  name,  for  your  account,  of  T.,  269  pun- 
cheons of  Cuba  rum,  sold  at  \s,  9<2.  per  gallon. 
Landing  charges  6/.  per  puncheon,  to  be  paid  by 
the  buyer ;  landing  gauge ;  prompt  23rd  March  ; 
brokerage  half  per  cent.  Money  on  delivery,  or 
6/.  per  cent."  (Signed  by  him.)  A  portion  of 
the  price  of  the  rum  was  afterwards  paid  to  T. 
and  received  by  him  : — Held,  that  the  broker 
could  not  maintain  an  action  for  goods  sold  and 
delivered  against  L.  for  the  residue  of  the  price 
of  the  mm,  but  that  the  action  should  be  brought 
by  the  principal.  Fatohes  v.  Lamb,  31  L.  J.» 
Q.  B.  98  ;  8  Jur.,  N.  S.  386. 

Parties  Liable— Bepresentatives.] — ^A.,  a  pub- 
lisher, had  for  some  years  supplied  a  periodical 
work  to  W.  as  fast  as  the  numbers  came  out.  W. 
died,  and  A.,  not  knowing  of  his  death,  continued 
sending  the  numbers  of  the  work  by  the  stage- 
coach, addressed  to  W.  These  numbers  were 
received  by  B.,  who  had  succeeded  to  the  pro- 
perty of  W.,  and  there  was  no  evidence  that  B. 
had  ever  offered  to  return  them : — Held,  that  A. 
might  maintain  an  action  for  goods  sold  and 
delivered  against  B.,  though  at  the  time  of  the 
deliveries  A.  was  not  aware  of  the  death  of  W. 
Weatherby  v.  Banham,  6  C.  ^c  P.  228. 

A.  agreed  with  B.  that  B.  should  have  his 
(A.'s)  farm  for  his  life,  for  20/.  a  year  rent,  and 
the  whole  of  A.'s  keep  and  maintenance,  B.  to 
take  off  the  stock  at  762.  lOs.  B.  having  taken 
the  stock  and  had  possession  of  the  land  for  his 
life : — Held,  that  his  executor  might  be  sued  for 
the  762. 10s,  in  an  action  for  goods  sold  and  de- 
livered.   Stone  V.  Bogcrs,  2  M.  &  W.  443. 

Chapel- wardens.]  —  Where  goods  were 

ordered  by  one  of  two  chapel-wardens  for  the 
use  of  the  chapel : — Held,  that  the  warden  giving 
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the  Older  might  be  sued  separately,  without  join- 
ing his  brother-oflBcer.  Shaw  v.  Hislop.  4  D.  & 
R.  241. 

Baiikiiipt'8  AisigneetJ— M.  ordered  cer- 


tain goods ;  subsequently  M.  became  insolvent  and 
executed  a  deed  for  the  benefit  of  his  creditors, 
under  which  inspectors  were  appointed.  After- 
wards they  wrote  a  letter  confirming  the  order 
of  M.,  but  signed  as  his  agents  : — Held,  that  the 
fact,  did  not  make  them  personally  liable  to  pay 
for  the  goods  which  M.  had  ordered.  Redpatlt  v. 
Wigg,  4  H.  &  C.  432 ;  35  L.  J.,iEx.  211  ;  12  Jur., 
N.  8.  903  :  14  L.  T.  764— Ex.  Ch. 


Yolnnteer  OfflMH.]  —  The  plaintiff,  a 


tailor,  sued  the  defendant,  the  commandant,  and 
a  member  of  a  committee  of  a  volunteer  rifle 
corps,  for  uniforms  supplied  to  the  corps.  The 
evidence  was  conflicting.  According  to  the 
plaintiff's  statement,  he  attended  a  meeting  of 
the  committee,  when  the  defendant  used  expres- 
sions which  implied  that  he  undertook  to  pay 
for  the  uniforms.  This  was  denied  by  the  de- 
fendant, who  gave  in  evidence  the  plaintiff's  day- 
book and  ledger,  in  which  the  uniforms  were 
debited  to  the  corps.  The  defendant  admitted 
his  liability  to  pay  for  his  own  uniform  and  those 
of  the  band,  which  he  had  ordered.  The  judge 
told  the  jury,  first,  that  if  the  contract  was  with 
the  defendant  alone  for  the  whole  corps,  he  was 
liable.  Secondly,  if  with  the  defendant  jointly 
with  the  committee  (there  being  no  plea  in 
abatement),  he  was  liable.  Thirdly,  so,  if  with 
the  defendant  jointly  with  the  whole  corps. 
Fourthly,  but  if  by  the  defendant  for  his  own 
uniform  and  those  which  he  specially  agreed  to 
pay  for,  he  was  not  liable  : — Held,  that  the  case 
was  properly  left  to  the  jury,  and  that  there  was 
no  foundation  for  a  new  trial  on  the  ground  of 
misdirection.  CroMS  v.  Williams,  7  H.  &  N.  676  ; 
31  L,  J.,  Ex.  145  ;  6  L.  T.  434  ;  10  W.  R.  302. 

Estoppel— Fraud.]  —  An  action  lies  for  the 
value  of  goods  which  the  defendant  had  by 
fraud  procured  the  plaintiff  to  sell  to  an  insol- 
rent,  and  which  the  defendant  had  gotten  into 
his  own  possession  ;  for  he  could  not  set  up  the 
sale,  because  his  own  fraud  had  procured  it,  and 
the  mere  possession,  unaccounted  for,  raises  an 
assumpsit  to  pay.    Hill  v.  Perrott,  3  Taunt.  274. 

Where  goods  were  supplied  to  a  minor  upon  a 
fmndulent  representation  by  his  father  that  he 
was  about  to  relinquish  his  business  in  favour  of 
his  son  : — Held,  that  the  father  was  responsible 
for  goods  sold  and  delivered.  Biddle  v.  Levy, 
I  Stark.  20. 


By  Condnet.] — A  person  may,  by  his  acts, 


in  causing  another  to  believe  that  he  is  the  pur- 
chaser of  goods,  be  precluded  from  disputing  that 
he  was  not,  in  fact,  the  purchaser,  although  his 
acts  were  not  intended  to  induce  that  belief. 
ComUh  V.  Abingtan,  4  H.  &  N.  549  ;  28  L.  J., 
Ex.  262. 


Pxineipal  or  Agent.]— B.,  foreman  of  A., 


attended,  on  behalf  of  A.,  at  a  sale  by  auction  of 
the  plaintiff's  goods,  at  which  the  plaintiff,  who 
knew  B.  to  be  A.'s  foreman,  was  present,  but 
took  no  part.  A  lot  was  knocked  down  to  B., 
and  the  auctioneer,  who  did  not  know  him,  asked 
his  name,  and  he  gave  his  own  name,  which  was 
entered  as  the  name  of  the  purchaser.  The 
goods  were  taken  away  in  A.*8  carts,  and  con- 
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sumed  by  him  : — Held,  per  Channeltand  Wilde 
BB.,  that  B.  was  liable  for  the  purchase-money  ; 
but  per  Pollock,  C.  B.,  and  Bramwell,  B.,  that 
he  was  not.  Williamso7i  v.  Barton,  7  H.  &  N. 
899  ;  31  L.  J.,  Ex.  170 ;  8  Jur.,  N.  S.  341  ;  10 
W.  R.  321. 

Where  a  trader  arranged  with  his  paid  servant 
to  set  up  in  the  name  and  style  of  a  supposed 
firm  as  a  merchant,  and  there  was  evidence  to 
shew  that  the  latter  had  an  interest  in  the  con- 
cern : — iHeld,  that,  whether  they  were  partners 
or  not,  they  might  be  jointly  liable  as  contrac- 
tors for  goods  ordered  by  the  servant  in  the  name 
of  the  supposed  firm  in  the  way  of  its  apparent 
business,  the  employer  as  the  real  principal,  the 
servant  as  holding  himself  out  as  partner.  Kirk- 
word  V.  Cheethum,  10  W.  R.  670. 

When  a  man  purchases  goods  through  the 
medium  of  an  agent,  and  ignorant  that  he  is 
dealing  with  an  agent,  the  seller  is  not  precluded 
from  afterwards  suing  the  principal,  unless  he 
has  by  words  or  conduct  induced  him  to  alter  his 
condition ;  as,  for  instance,  induced  him  to  pay 
the  agent  on  the  supposition  that  the  agent  has 
settled  with  the  seller.  Heald  v.  Ktnworthy,  10 
Ex.  739  ;  24  L.  J.,  Ex.  76  ;  1  Jur.,  N.  S.  70. 

A  vendor,  who  sells  to  a  person  known  to  be 
the  agent  of  an  unknown  principal,  must  elect 
to  proceed  against  the  principal  within  a  reason- 
able time  after  discovering  him,  otherwise  he 
loses  his  right  to  treat  the  principal  as  vendee,  if 
the  state  of  the  accounts  between  the  latter  and 
his  agent  has  been  altered  to  the  prejudice  of  the 
principal,  before  he  makes  his  election.  Sme^ 
thurst  V.  Mitchell,  1  El.  &  El.  623  ;  28  L.  J.,  Q.  B. 
241 ;  5  Jur.,  N.  S.  978  ;  7  W.  R.  74. 

A  merchant.  A.,  purchases  goods  of  B.  for  the 
use  of  C,  who  is  present  and  selects  the  goods, 
and  stipulates  with  B.  the  price  and  other  terms 
of  the  purchase,  and  A.  credits  B.  with  the 
amount,  and  debits  C.  with  the  amount  and  a 
commission,  and  B.  debits  A.  in  his  books  and 
invoices ;  B.  cannot  recover  the  price  of  the  goods 
against  C.    Addison  v.  Oandasequi,  4  Taunt.  374. 

The  defendant,  who  had  been  in  the  habit  of 
dealing  with  B.,  sent  a  written  order  for  goods 
directed  to  B. ;  the  plaintiff,  who,  on  the  same 
day  had  bought  B.^s  business,  executed  the  order 
without  giving  the  defendant  any  notice  that  the 
goods  were  not  supplied  by  B. : — Held,  that  the 
plaintiff  could  not  maintain  an  action  for  the 
price  of  the  goods  against  the  defendant.  Boul- 
ton  V.  Jones,  2  H.  &  N.  564  ;  27  L.  J.,  Ex.  1117  ; 
3  Jur.,N.  S.  1156. 

A.,  a  foreign  merchant,  employed  B.  to  pur- 
chase goods  on  commission  ;  the  vendors  (with 
the  knowledge  that  the  purchases  were  made  on 
account  of  A.)  made  out  the  invoices  to  B.,  and 
took  in  payment  his  acceptances,  payable  at  six 
months  : — Held,  first,  that  there  was  no  contract 
of  sale  as  between  A.  and  B. ;  and,  secondly,  that 
if  any  such  contract  existed,  B.  could  maintain 
no  action  against  A.  before  the  six  months  ex- 
pired.    Seymour  v.  Pyohlau,  1  B.  &  A.  14. 

See  also  Pkincipal  and  Agent. 

ii.  Action  for  Goods  Bargained  and  Sold, 

When  Maintainable.] — To  support  an  action 
for  goods  bargained  and  sold,  there  must  be 
either  an  actual  sale  of  goods  existing  at  the 
time  of  the  contract,  or  a  specific  appropriation 
of  goods  afterwards  assented  to  by  the  buyer. 
Atkinson  v.  Bell,  2  M.  &  R.  292 ;  8  B.  &  C.  277, 
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The  plaintiffs  in  London  entered  into  the  fol- 
lowing contract  with  the  defendants  :  "  October 
11,  1833.  Sold  to  G.  and  Son  for  account  of 
Messrs.  A.  k  Co.,  200  firkins  of  M.  &  Co.'s  Sligo 
butter,  at  71 «.  &d.  per  cwt.  free  on  board.  Pay- 
ment, bill  at  two  months  from  t  ho  date  of  landing. 
To  be  shipped  this  month,"  &c.  The  butters 
were  not  shipped  until  the  following  month,  but 
the  defendants  had  waived  that  condition,  and 
they  accepted  the  invoice  and  the  bill  of  lading, 
which  was  indorsed  to  them.  The  buttei*s  were 
afterwards  lost  on  the  voyage  : — Held,  that  an 
action  for  such  goods  bargained  and  sold  was 
maintainable  to  recover  the  price  of  the  butters. 
Alexander  v.  Gardner,  1  Scott,  281,  630;  1 
Bing.  N.  C.  671  ;  3  D.  P.  C.  146  ;  1  Hodges,  147. 

Although  goods  are  stopped  in  transitu,  the 
vendor,  after  the  credit  has  expired,  may  recover 
for  them  in  an  action  for  goods  bargained  and 
sold,  if  he  is  ready  to  deliver  them  on  the  price 
being  paid.   Kymer  v.  Suwercropp,  1  Camp.  109. 

An  action  for  goods  bargained  and  sold  is  a 
good  action  against  a  vendee  for  refusing  to  take 
them  on  a  false  allegation  that  they  were 
damaged.    Ifankey  v.  Smith,  Peake,  42,  n. 


Besale.] — After  a  res:ile  an  action  for 


goods  bargained  and  sold  will  not  lie.  Hore  v. 
Milmr,  Peake,  42,  n. ;  S.  P.,  Lamond  v.  Bevall, 
9  Q.  B.  1030  ;  16  L.  J.,  Q.  B.  136. 

In  an  action  for  not  taking  away  goods  sold  at 
a  public  auction,  and  for  a  loss  on  the  resale,  the 
plaintiff  may  recover  on  the  count  for  goods  bar- 
gained and  sold ;  and  it  is  no  objection  to  his 
right  to  recover,  that  he  has  not  the  goods  then 
to  deliver  in  case  he  had  a  verdict.  Mertnis  v. 
AdcocUy  4  Esp.  251. 


FotieBBion.] — It  is  not  essential,  in  order 


to  a  plaintiff  maintaining  an  action  for  goods 
bargained  and  sold,  that  he  should  have  posses- 
sion of  the  goods  or  chattels  at  the  time  of  the 
contract  of  sale  ;  for  all  that  is  necessary  is,  that 
there  should  be  a  contract  for  the  sale  of  specific 
goods  and  chattels  at  a  fixed  price,  so  that  the 
plaintiff  could  have  maintained  trover  for  them. 
Soott  V.  England,  2  D.  &  L.  620  ;  14  L.  J.,  Q.  B. 
43  ;  9  Jur.  87. 


Where  Goods  not  fit  for  Delivery.]— By 


the  English  law,  if  there  is  a  contract  for  sale  by 
weight  or  measure,  and  acts  are  to  be  done  in 
order  to  identify  the  thing  to  be  delivered  before 
it  is  in  a  fit  state  for  delivery,  no  action  for 
goods  bargained  and  sold  can  be  maintained  to 
recover  the  price.  The  only  remedy  open  to  the 
vendor  (if  the  circumstances  of  the  case  give  him 
a  right  to  complain  of  a  breach  of  contract)  is  by 
an  action  for  non-acceptance.  JBoftwell  v.  A7Z- 
horn,  15  Moore,  P.  C.  C.  309  ;  8  Jur.,  N.  S.  443 ; 
6  L.  T.  79  ;  10  W.  R.  517. 

K.  &  Co.,  by  an  agreement  in  writing,  con- 
tracted to  sell  and  deliver  to  B.  five  tons  weight 
of  hops  for  1855,  1856,  1857,  the  hops  to  be  good 
and  merchantable,  and  of  the  growth  of  each  re- 
spective year ;  to  be  paid  for  on  delivery,  at  a 
rate  specified  ;  the  hops  to  be  delivered  free  in 
Quebec.  In  1856,  K.  6c  Co.  sent  to  B.  a  quantity 
of  hops,  consisting  of  eighty-two  bales,  of  the 
growth  of  1856,  in  weight  far  exceeding  five 
tons.  B.  inspected  the  hops,  and  after  a  tender 
by  K.  &  Co.  of  the  bulk,  but  without  any  specific 
tender  of  the  specific  quantity  of  five  tons,  B. 
refused  to  accept  any  of  the  hops,  when  K.  &  Co, 


took  them  away,  and  deposited  them  in  a  store- 
house at  Quebec.  K.  &  Co.  then  brought  an 
action  against  B.  for  breach  of  contract  in  not 
accepting  the  hops  : — Held,  that  as  the  five  tons 
of  hops  had  never  been  separated  from  the  bulk, 
and  there  was  no  complete  delivery,  K.  &  Co. 
could  not  sue  for  the  price,  but  only  recover 
damages  for  the  non-acceptance  of  the  hops.  lb. 
Held,  also,  that  the  measure  of  such  damages 
was  the  difference  of  the  contract  price  and 
market  price  at  the  time  when  the  contract  was 
broken.    lb. 

iil.  Action/or  Goods  Sold  and  Delivered, 

CommiBiion.] — The  mere  delivery  of  goods  by 
A.  to  B  will  not  support  an  action  at  the  suit  of 
A.  for  goods  sold  and  delivered,  where  it  appears 
that  A.  was  to  pay  C.  a  commission  ujwn  the 
sale  of  the  goods  to  B.  Miller  v.  Xewvian,  4  M. 
&  G.  646. 

Flaoe.  ] — An  action  for  goods  sold  and  delivered 
is  not  supported  by  proof  of  an  order  by  the 
defendant  to  send  the  goods  to  a  certain  quay, 
to  be  left  till  called  for,  without  a  reception  and 
an  acceptance  on  the  part  of  the  vendee  of  the 
goods  so  sent.  Anderson  v.  Hodgson,  5  Prieg, 
630. 

Fixing  Engine.] — Where  it  was  proved  that  a 
contract  was  '*  to  build  an  engine  of  lOO-horse 
power  for  2,500Z.,  to  be  completed  and  fixed  by 
the  middle  or  end  of  December  ;  "  and  that  the 
different  parts  of  the  engine  were  constructed  at 
the  plaintiff's  manufactory,  and  sent  in  parts  at 
different  intervals  to  the  defendant's  colliery,  a 
distance  of  twenty  miles,  where  they  were  fixed 
piecemeal,  and  so  made  into  an  engine  : — Held, 
that  the  price  agreed  upon  was  not  recoverable 
as  for  goods  sold  and  delivered.  Clark  v. 
Bulnier,  11  M.  &  W.  243  ;  1  D.  &  L.  367  ;  S.  P,, 
Parso7is  V.  Sexton,  2  C.  &  K.  266. 

Condition — Resale.] — ^AVhere  goods  are  sold 
on  a  condition  that  if  they  are  not  paid  for  at  a 
time  specified,  the  owner  may  resell  them,  and 
the  vendee  shall  be  answerable  for  any  loss  on 
resale,  such  sale  is  conditional  and  not  absolute. 
Lamond  v.  Darall  or  Devalle,  9  Q.  B.  1030  ;  16 
L.  J.,  Q.  B.  136  ;  11  Jur.  266. 

Appropriation.] — A.  sold  to  B.,  by  sample, 
twenty-four  sacks  of  flour,  part  of  a  lot  of  217 
sacks  balonging  to  A.  which  were  lying  at  the 
warehouse  of  M.,  and  he  also  gave  B.  a  delivery 
order  on  M.,  in  pursuance  of  which  M.  transferred 
twenty-four  sacks  of  flour  to  B.'s  name  in  the 
books,  and  afterwards  delivered  twelve  sacks  of 
the  flour  to  B.,  which  B.  paid  for.  No  appro- 
priation of  any  particular  twenty-four  sacks  was 
ever  made  for  B.  The  flour  contained  in  the 
twelve  sacks  delivered  was  found  on  examination 
not  to  correspond  with  the  sample,  and  B.  con- 
sequently refused  to  accept  or  pay  for  the  re- 
maining twelve  : — Held,  that  A.  coiddnot  recover 
the  price  of  these  twelve  sacks  as  for  goods  sold 
and  delivered.  Elliott  v.  Heginbotham,  2  C.  & 
K.  645. 

Title.] — In  an  action  for  goods  sold  and  de- 
livered, the  defendant  cannot  shew,  under  the 
general  issue,  that,  at  the  time  of  the  sale,  the 
goodiii  did  not  belong  to  the  vendor,  and  that  they 
were  afterwards  reclaimed  by  the  real  owner, 
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Walfurr.  Mellor  or  Mellon.  11  Q.  B.  478  ;  2  C. 
&  K.  346  ;  17  L.  J.,  Q.  B.  103  ;  12  Jur.  268. 

Betaking  from  Bayer.]— Where  the  seller  of 
goods,  which  have  not  been  paid  for  according  to 
the  contract,  retakes  them  from  the  buyer  with- 
out his  consent,  although  under  circumstances 
inducing  a  suspicion  of  fraud  in  the  bujer,  such 
retaking  is  no  answer  to  an  action  by  the  seller 
for  the  price.  QiUard  v.  Brittan,  8  M.  &  W. 
675  ;  1  D.,  N.  S.  424. 

Sale  and  Betum.] — ^A  contract  with  an  adver- 
tising tailor  for  four  suits  a  year,  and  a  return 
of  the  pld  suits,  is  not  provable  under  a  count 
for  goods  sold ;  it  is  a  special  contract,  and  should 
be  declared  on  as  such.  Rees  v.  Manner i^  3 
Smith,  119. 

Beath  of  Horse  before  Sale  absolute.]  —  A 
horse  was  sold  by  the  plaintiff  to  the  defendant, 
npon  condition  that  it  should  be  taken  away 
by  the  defendant  and  tried  by  him  for  eight  days 
and  returned  at  the  end  of  that  time  if  it  was 
not  found  suitable  for  his  purposes.  The  horse 
died  on  the  third  day  after  it  was  placed  in  the 
defendant's  stable,  without  fault  of  either  party : 
— Held,  that  the  plaintiff  could  not  maintain  an 
action  for  the  price  as  for  goods  sold  and  de- 
livered. Elphick  v.  Barnes,  6  C.  P.  D.  321  ; 
49  L.  J.,  C.  P.  698  ;  29  W.  R.  139  ;  44  J.  P.  651. 

Goods  Damaged  while  Lent.] — The  plaintiff 
agreed  to  let  (or  lend)  the  defendant  a  musical 
snuff-box,  on  the  understanding  that  if  it  was 
damaged,  the  defendant  was  to  have  it  and  pay 
for  it,  and  3/.  10#.  was  to  be  taken  as  its  value. 
The  defendant  received  the  box  accordingly,  and 
it  was  damaged  while  in  his  possession  : — Held, 
that  the  plaintiff  was  entitled  to  maintain  an 
action  for  goods  sold  and  delivered,  to  recover 
the  3/.  10*.     Bianohi  v.  Xash,  1  M.  &  W.  545. 

Sale  or  Betum] — ^When  goods  have  been 
sold  upon  a  contract  of  sale  or  return  within  a 
reasonable  time,  and  the  goods  are  detained  an 
unreasonable  time,  the  plaintiff  may  bring  an 
action  for  goods  sold  and  delivered.  Beverley  v. 
Lincoln  0(u  Light  and.  Coke  Company,  2  N.  &  P. 
283 ;  6  A.  &  B.  829 ;  8.  P.,  Bailey  v.  Gould- 
smith,  Peake,  56  ;  Harrison  v.  Allen,  9  Moore, 
28  ;  2  Bing.  4  ;  1  C.  &  P.  235. 

Where  goods  are  sold  under  a  contract  of  sale 
or  return,  they  pass  to  the  purchaser,  subject  to 
an  option  in  him  to  return  them  within  a  reason- 
able time  ;  and  if  he  fails  to  exercise  that  option 
within  a  reasonable  time,  the  price  of  the  goods 
may  be  recovered  as  upon  an  absolute  sale.  Moss 
y.  Sweet,  16  Q.  B.  493  ;  20  L.  J.,  Q.  B.  167  ;  15 
Jur.  536.  Contr^  Iley  v.  FranJeenstein,  8  Scott, 
N.  B.  839.    Overruled,  2  Bing.  484. 

ChMds  told  in  Caeks.] — On  the  sale  of 

beer  in  casks,  the  seller  gave  notice  to  the  pur- 
chaser, that,  unless  he  returned  the  casks  within 
a  fortnight,  he  would  be  considered  as  the  pur- 
chase, and  he  did  not  return  them  within  a  lort- 
night : — Held,  that  the  seller  could  not  maintain 
an  action  for  goods  sold  and  delivered,  the  whole 
resting  on  a  special  agreement.  Lyonsy,  Barnes, 
2  Stark.  39. 

in  an  agreement  for  the  sale  of  oil  was  the 
following  memorandum  : — "  The  casks  to  be  re- 
turned in  three  months,  or  to  be  paid  for  at  the 
rate  of  3/.  per  ton."    The  casks  not  having  been 


returned  vrithin  the  time  specified  : — Held,  that 
the  value  might  be  recovered  as  goods  sold  and 
delivered.  Johnso-n  v.  Kirkaldy,  1  Am.  &  H.  7  ; 
4  Jur.  988. 

Brewers  in  Dublin  supplied  porter  in  casks  to 
a  customer  on  the  terms  that  the  empty  casks 
were  to  be  returned  to  Dublin  at  the  customer's 
expense,  within  six  months  from  the  date  of 
invoice,  or  paid  for  at  the  invoice  price,  at  the 
option  of  the  shippers : — Held,  that,  as  soon  as 
the  casks  were  empty,  the  customer  was  in  the 
situation  with  respect  to  them  of  a  mere  bailee 
during  pleasure,  and  that  the  brewers  had  such 
an  immediate  right  of  possession  of  the  empty 
casks  as  would  entitle  them  to  maintain  an  action 
against  any  person  who  converted  them  to  his 
own  use.  Mandcrs  v.  Williams,  4  Ex.  339  ;  18 
L.  J.,  Ex.  437. 

The  defendant  sold  to  the  plaintiff  cement  in 
casks  and  bags  for  a  certain  sum,  the  defendant 
to  allow  the  plaintiff  3«.  6^.  for  each  cask,  and 
2s.  &d.  for  each  bag  which  should  be  returned, 
terms  cash.  In  an  action  npon  the  contract  for 
the  price  of  the  casks  and  bags,  the  plaintiff 
averred,  and  the  defendant  traversed,  a  readiness 
and  offer  to  return  the  casks  and  bags  : — Held, 
that  the  averment  was  severable,  and  that  the 
plaintiff  was  not  bound  to  prove  a  readiness  to 
return  all  the  casks  and  bags.  Nelson  v.  Pat' 
trick,  3  C.  B.  774  ;  16  L.  J„  0.  P.  98. 

By  way  of  Barter'  or  Ezohaage.] — Where 
two  parties  agreed  to  barter  goods  for  goods,  and, 
the  balance  being  in  favour  of  the  plaintiff,  the 
defendant  omitted  for  three  years  to  send  goods 
to  meet  it : — Held,  that  the  lapse  of  time  did  not 
entitle  the  plaintiff  to  bring  an  action  for  goods 
sold,  but  that  his  remcxly  was  by  an  action 
against  the  defendant  for  not  delivering  goods. 
UarrUon  v.  Luke,  14  M.  &  W.  139 ;  14  L.  J., 
Ex.  248. 

The  plaintiff  sued  for  goods  sold  and  delivered. 
It  appeared  at  the  trial  that  the  plaintiff  had  sold 
the  defendant  goods,  for  which  he  was  to  be  paid 
partly  in  money  and  partly  by  a  second-hand 
saddle  and  bridle.  No  evidence  was  given  to 
shew  whether  the  goods  had  or  had  not  been 
delivered  by  the  defendant  to  the  plaintiff  : — 
Held,  that  it  was  no  objection  that  the  plaintiff 
had  not  declared  on  the  special  contract.  Bull 
V.  Parker,  2  D.,  N.  S.  345  ;  12  L.  J.,  Q.  B.  93 ; 
7  Jur.  283. 

Upon  an  agreement  between  two  traders  to 
supply  each  other  on  the  footing  of  goods  for 
goods ;  after  a  balance  struck  between  them, 
such  balance  is  to  be  paid  in  money,  and  may  be 
sued  for  on  the  general  counts.  Ligram  v. 
Shirley,  1  Stark.  185. 

If  trefoil  is  sold,  to  be  paid  for  partly  in  goods 
and  partly  in  money,  the  seller  should  declare 
specially  on  the  contract,  and  not  generally  for 
^)ods  sold  and  delivered.  Talter  v.  West,  Holt, 
178. 

B.  agreed  to  purchase  of  A.  a  gun,  for  forty- 
five  guineas ;  but  it  was  stipulated  that  A.  should 
take  a  gun  of  B.'s,  valued  at  thirty  guineas,  in 
part  payment :  B.  having  refused  to  deliver  his 
gun  and  complete  the  contract : — Held,  that  A. 
was  entitled  to  recover  the  forty-five  guineas,  as 
the  stipulated  price.  Forsyth  v.  Jervis,  1  Stark. 
437. 

iv.  Pleadings  and  Evidence. 

Pleadings — ^Hon-delivery.] — It  is  not   nece8« 

H  H  2 
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sary,  in  an  action  for  non-delivery  of  goods  sold, 
to  set  out  more  of  the  contract  than  relates  to 
the  breach.    Sequier  v.  Hunt,  3  Price,  68. 

A  contract  for  the  sale  of  tallow  warranted  to 
be  ready  for  delivery  from  ship  or  warehouse 
before  Ist  November: — Held,  that  this  was 
equivalent  to  a  contract  to  be  generally  ready 
for  delivery  before  that  day,  and  need  not  be 
specially  averred.  Thornton  v.  Janes,  6  Taunt. 
581  ;  2  Marsh.  287  ;  Holt,  164. 

Upon  breach  of  a  contract  for  the  purchase  of 
100  bags  of  wheat,  forty  or  fifty  of  which  were  to 
be  delivered  on  one  market«day,  and  the  re- 
mainder on  the  next  market-day,  the  plaintifE 
cannot  declare  as  upon  an  absolute  contract  for 
the  delivery  of  forty  bags  on  the  first  day,  &c., 
though  forty  bags  were  then  in  fact  delivered, 
but  the  contract  should  be  stated  in  the  alterna- 
tive, according  to  the  original  terms  of  it. 
Penny  v.  Porter,  2  East,  2. 

Where,  in  consideration  of  the  purchase  of  hay 
by  the  plaintiff  of  the  defendant,  the  latter  pro- 
mised to  deliver  it  to,  and  suffer  the  plaintiff  to 
take  it  away  as  he  wanted  it,  when  requested,  an 
allegation  that  the  defendant,  after  suffering 
the  plaintiff  to  take  away  a  part,  sold  and  dis- 
posed of  the  residue  to  other  persons,  supersedes 
the  necessity  of  alleging  a  request  to  deliver  the 
residue.    Bowdell  v.  Parsons,  10  East,  369. 

Tender   of  the   Price    of  Goods.] — In 


an  action  for  the  non-delivery  of  malt,  which 
the  defendant  had  undertaken  to  deliver  on 
request  at  a  certain  price,  it  is  sufficient  for 
the  plaintiff  in  his  declaration  to  aver  such  re- 
quest, and  that  he  was  ready  and  willing  to  re- 
ceive the  malt,  and  to  pay  for  it  accoj&ing  to 
the  terms  of  the  sale,  but  that  the  defendant  re- 
fused to  deliver  it,  without  averring  an  actual 
tender  of  the  price.  Ratoson  v.  Johnson,  1  East, 
203  ;  S,  P.,  Waterhouse  v.  Skinner,  2  B.  &  P. 
447. 

In  an  action  for  the  non-delivery  of  com  at 
S.  pursuant  to  an  agreement,  whereby  the  de- 
fendant, in  consideration  that  the  plaintiff  had 
bought  of  him  a  certain  quantity  at  a  fixed 

Erice,  undertook  to  deliver  it  to  the  plaintiff  at 
.  within  one  month  from  the  time  of  the  sale, 
the  plaintiff  must  aver  a  tender  of  the  price,  or 
what  is  equivalent  thereto :  for  the  delivery  of 
the  com  and  the  payment  of  the  price  were 
concurrent  acts  to  be  done  by  the  parties  respec- 
tively at  the  same  time,  and  each  must  aver 
performance,  or  offer  to  perform  his  part,  before 
he  can  maintain  an  action  against  the  other. 
Morton  v.  Lamb,  7  T.  R.  125. 

Hon.aoceptance.l — In  an  action  for  not 


accepting  a  quantity  of  guano,  the  declaration 
alleged  that  the  plaintiffs  were  ready  and  willing 
to  deliver  the  guano  to  the  defendant  according 
to  the  terms  of  the  contract : — Held,  that  it  was 
not  necessary  for  the  plaintiffs  to  aver  a  tender 
or  an  offer  to  deliver,  or  that  the  defendant  dis- 
pensed with  a  tender.  Boyd  v.  Lett,  1  C.  B. 
222  ;  2  D.  &  L.  847  ;  14  L.  J.,  C.  P.  111. 

A  declaration  stated  that  the  defendants 
bought  of  the  plaintiff  linseed,  to  be  worked  by 
them  within  a  specified  time,  and  to  be  paid  for 
in  ready  money,  and  by  the  defendants'  accept- 
ance at  two  months  ;  that  the  plaintiff  tendered 
the  linseed  to  the  defendants,  who,  although  re- 
quested, refused  to  pay  in  ready  money  or  to 
givQ  their  acceptance,  and  discharged  the  plain- 


tiff from  tendering  the  bill  for  that  purpose. 
The  defendants  pl^ed,  first,  that  they  were  not 
requested  to  pay  for  the  linseed  in  ready  money, 
or  to  give  their  acceptance;  and,  secondly,  that 
they  did  not  refuse  to  give  their  acceptance  or 
discharge  the  plaintiff  from  drawing  upon  them  : 
— Held,  that  the  pleas  were  bad,  the  averments 
traversed  being  immaterial.  Spaeth  v.  Mare,  1 
D.,  N.  S.  595  ;  9  M.  &  W.  326. 

To  a  count  for  not  accepting  goods  described 
in  the  contract  as  "  to  arrive  ex  Peerless  from 
Bombay,"  a  plea  that  the  defendant  meant 
another  ship  of  the  same  name,  which  sailed 
from  Bombay  two  months  earlier,  and  that  the 
plaintiff  was  not  ready  to  deliver  any  goods 
which  arrived  by  that  ship,  is  a  good  answer. 
Bajffles  v,  Wichelhavs,  2  H.  &  C.  906  ;  33  L.  J., 
Ex.  160. 

The  plaintiffs  declared  upon  a  contract  for  the 
sale  of  refined  petroleum.  The  declaration  stated 
that  the  plaintiffs  were  ready  and  willing  to 
perform  their  part  of  the  agreement,  but  that 
the  defendants,  though  they  accepted  part  of  the 
petroleum,  refused  to  accept  the  remainder. 
The  defendants  pleaded  that  the  contract  was 
contained  in  certain  bought  and  sold  notes,  and 
that  the  plaintiffs  were  never  ready  and  willing 
to  sell  to  the  defendants  such  refined  petroleum 
as  they  agreed  to  sell,  and  that  the  petroleum 
received  by  the  defendants  was  received  by  them 
in  ignorance,  and  without  the  means  of  knowing 
that  it  was  not  such  refined  petroleum  as  the 
plaintiffs  agreed  to  sell : — Held,  that  the  plea,  if 
not  amounting  to  a  traverse  of  the  plaintiffs* 
readiness  and  willingness  to  perform  their  con- 
tract, was  bad  in  substance,  as  setting  up  an 
understanding  inconsistent  with  that  stated  in  the 
declaration,  and  admitted  by  the  plea.  Borrow- 
man  v.  Rosnel,  16  C.  B.,  N.  S.  58 ;  10  Jur.,  N.  S. 
679  ;  10  L.  T.  236  ;  12  W.  R.  580. 

It  is  a  good  defence  to  an  action,  on  an  agree- 
ment to  deliver  goods  sold,  that  the  plaintiff  is  in 
such  a  situation  as  to  be  unable  to  pay  for  them, 
and  had  compounded  with  his  creditors.  Reader 
v.  Knatchbull,  5  T.  R.  218,  n. 


Bargain  and  Sale.] — ^Where  goods  are 


sold  for  ready  money,  and  payment  is  made  ac- 
cordingly, no  debt  arises,  and  such  payment  is 
therefore  provable  under  the  general  issue. 
Bttssey  v.  Bamett,  9  M.  &  W.  312  ;  1  D.,  N.  8. 
646.  Contra,  LUtlechild  v.  Banks,  7  Q.  B.  739  ; 
14  L.  J.,  Q.  B.  356  ;  9  Jur.  1096. 

Under  a  plea  of  nunquam  indebitatus  for 
goods  bargained  and  sold,  it  is  open  to  the  defen- 
dant to  tiJce  the  objection,  that  the  contract  is 
void  by  the  17th  section  of  the  Statute  of  Frauds, 
Fricker  v.  Thomlinson,  1  M.  &  G.  772  :  S,  P., 
Leafy,  Tat  on,  10  M.  &  W.  393. 

Evidence— Readiness  and  WillingneiB.]— A 
demand  of  delivery  of  the  goods  sold  is  sufficient 
proof  of  an  averment  that  the  plaintiff  was 
ready  and  willing  to  perform  his  part  of  the 
contract,  although  that  demand  was  made  by 
his  servant  when  he  was  not  himself  present  to 
have  done  so,  if  required,  on  the  spot.  Sequier 
v.  Hunt,  3  Price,  68. 

In  an  action  for  not  delivering  goods  according 
to  agreement,  after  demand  made,  it  is  not  neces- 
sary to  adduce  evidence  in  support  of  the  aver- 
ment, that  the  plaintiff  was  ready  and  willing  to 
accept  and  pay  for  the  goods.  WUks  v.  Atkin^ 
son,  1  Marsh.  412;  6  Taunt.  IL 
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Partidf.]— A.  bought  goods  of  B.,  which 

were  delivered  to  C,  a  carrier,  to  be  by  him 
conveyed  to  A.'s  shop.  C,  by  mistake,  de- 
livered to  A.  goods  of  the  like  description,  but 
of  greater  value,  which  had  been  entrusted  to 
him  to  deliver  to  a  third  person.  A.  having, 
in  ignorance  of  the  mistake,  appropriated  the 
goods  so  delivered  to  him,  afterwards  agreed  to 
pay  C.  (who  had  paid  their  value  to  the  owner) 
for  the  goods,  at  the  same  rate  that  he  was  to 
have  paid  for  those  he  had  ordered : — Held,  that 
this  was  some  evidence  in  support  of  a  count.for 
goods  sold  and  delivered.  Coles  v.  Bnlman,  6 
C.  B.  184 ;  17  L.  J.,  C.  P.  302  ;  12  Jur.  586. 


Time  of  Delivery.] — If  a  written  con- 


tract for  the  sale  of  goods  specifies  no  time  for 
delivering  them,  in  an  action  for  not  delivering 
them  it  is  not  competent  for  the  defendant  to 
give  parol  evidence  that  it  was  a  condition  of 
the  sale  that  the  goods  should  be  taken  away 
immediately,  or  that  by  the  usage  of  trade, 
where  goods  are  sold  to  be  delivered  at  a  dis- 
tant day,  the  time  is  always  mentioned  in  the 
written  contract.  Greaves  v.  Ashlin,  3  Camp. 
426. 

Method    of  Deliyery.] — A    declaration 

alleging  that  the  defendant  undertook  to  deliver 
a  parcel  of  goods  for  the  plaintiff,  is  disproved 
by  evidence  of  a  special  agreement  to  deliver 
them  to  the  bearer  of  a  receipt  given  for  the 
goods  at  the  time  of  delivery.  Samtiel  v.  Darchj 
2  Stark.  60. 


Inferenee  from  Catalogue.] — At  the  trial 


of  an  action  for  not  accepting  goods,  described 
in  a  colonial  broker's  catalogue,  the  defendant's 
counsel  put  the  catalogue  into  the  hands  of  a 
witness,  and,  without  laying  foundation  for  the 
question  by  asking  whether  there  was  any  usage, 
asked  at  once  whether,  from  the  catalogue,  it 
would  be  inferred  by  custom  that  the  goods 
were  sound  and  in  their  original  packages  : — 
Held,  that  the  question  in  that  form  was  in- 
admissible. OurtU  v.  Peek,  13  W.  R.  230— Ex. 
Ch. 

Evidence  of  Sale.] — A  receipt  and  also  a 
delivery  order  given  by  the  plaintiff  to  a  witness 
a  month  after  the  sale,  but  dated  on  the  day  of 
the  sale,  and  not  otherwise  shewn  to  be  in  exist- 
ence before  the  sale,  is  admissible  as  affording 
some  evidence  of  the  sale  having  taken  place  on 
the  day  of  the  date  of  the  documents.  Morgan 
T.  Whitmore,  6  Ex.  716  ;  20  L.  J.,  Ex.  289. 

In  an  action  for  goods  sold  and  delivered,  to 
which  the  defence  was,  that  the  plaintiff  had 
Bold  them  to  the  defendant  on  certain  terms, 
the  defendant  was  not  allowed  to  call  witnesses 
to  prove  that  the  plaintiff  had  sold  the  same 
quality  of  goods  to  other  persons  on  the  same 
terms.  Hollingham  v.  Head^  4  C.  B.,  N.  S.  388 ; 
27  L.  J.,  C.  P.  241 ;  4  Jur.,  N.  S.  379. 

In  an  action  for  goods  sold,  if  a  defendant 
says  that  he  owes  the  debt,  and  that  the  plaintiff 
has  applied  to  him  to  pay  him,  and  that  he  will 
do  so  as  soon  as  he  can,  but  does  not  mention 
any  sum  ;  on  evidence  of  this,  the  plaintiff  is 
entitled  to  a  verdict,  with  nominal  damages. 
DUson  V.  Deveridge,  2  C.  &  P.  109. 

Where  the  plaintiff  sent  goods  to  the  defen- 
dant, resident  abroad,  on  the  order  of  merchants 
in  London,  and  the  defendant  received  and  used 


the  goods : — Held,  that  it  was  prim&  facie 
evidence  of  goods  sold  and  delivered  to  the 
defendant.  Bennett  v.  Hendersouj  2  Stark. 
650. 

In  an  action  for  the  price  of  goods  sold  which 
have  been  sent  by  a  carrier,  there  must  be  evi- 
dence either  that  they  were  ordered  or  received. 
H'arman  v.  Bennett,  1  F.  &  F.  400. 

Where  the  price  of  goods  is  above  lOZ.,  and 
nothing  is  paid  as  earnest  to  bind  the  bargain, 
nor  is  there  any  memorandum  in  writing,  signed 
by  the  defendant  or  his  agent,  two  things  must 
be  proved  to  entitle  the  plaintiff  to  recover : 
fi.rst,  that  the  defendant  in  fact  ordered  the 
goods ;  and,  secondly,  that  he  accepted  them 
with  an  intent  to  take  to  them  as  owner.  Smith 
V.  Rolt,  9  C.  &  P.  696. 

Under  the  general  issue  evidence  is  admissible 
that  the  period  of  credit  was  not  expired  when 
the  action  was  commenced.  Broomfield  v.  Smith, 
1  M.  &  W.  543. 

Under  the  general  issue  the  defendant  may 
prove  that  the  goods  delivered  were  not  such  as 
were  ordered,  although  there  was  a  special  con- 
tract to  pay  for  the  goods  at  a  certain  price  ; 
and  the  plaintiff  can  then  recover  only  on  the 
quantum  meruit.  Cousins  v.  Paddon,  2  C, 
M.  &  R.  547. 

A  count  for  a  tailor*s  bill :  the  defendant  put 
in  an  agreement  between  himself  and  the  plain- 
tiff, by  which  it  was  agreed  that  the  defendant 
should  recommend  customers  to  the  plaintiff, 
and  receive  a  percentage  on  their  accounts ; 
such  percentage  to  be  received  by  the  defendant 
in  clothes,  to  be  ordered  from  the  plaintiff  by 
the  defendant,  from  time  to  time,  as  he  might 
want  the  same,  and  that  a  settlement  of  ac- 
counts should  take  place  between  the  parties 
every  six  months,  or  at  the  furthest  in  twelve 
months  : — Held,  on  this  agreement,  under  nun- 
quam    indebitatus,   that  the  onus  lay  on  the 

Elaiiitiff  to  prove  that  a  settlement  of  accounts 
ad  been  come  to,  on  which  the  balance  was  in 
his  favour,  and  that  no  action  lay  till  the  expira- 
tion of  twelve  months.  Oarey  v.  PyUe,  2  P.  & 
D.  427 ;  10  A.  &  E.  512. 


Inyoioei.] — If  a  party  receiving  an  in- 


voice does  not  object  to  it  on  the  ground  of  its 
brevity  and  incompleteness,  the  party  furnishing 
it  will  be  bound  by  it.  Pauli  v.  SimeSy  6  C.  & 
P.  506. 

If  brokers  alter  an  invoice  of  the  owner  of 
goods  from  the  name  of  one  purchaser  to  an- 
other, and  send  it  to  the  latter  with  a  letter, 
saying  that,  to  simplify  the  transaction,  they 
had  transferred  the  seller's  invoice  to  him,  such 
invoice  will  amount  to  a  contract  of  sale.    Ih, 

An  invoice  being  in  the  hands  of  a  purchaser 
stating  the  weight  of  the  goods  sold,  and  no  ob- 
jection being  made  by  him,  is  some  evidence  of 
their  weight.  Bay  lis  v.  Lundy,  4  L.  T.  176 ; 
9  W.  R.  556. 

The  fact  of  a  tradesman  delivering  an  invoice 
or  an  account  in  which  goods  are  described  as 
bought  from  him,  does  not  operate  as  an  estoppel, 
so  as  to  prevent  his  shewing  that  he  was  not  in 
truth  the  seller.  Holding  v.  Elliott,  5  H.  &  N. 
117  ;  29  L.  J.,  Ex.  134  ;  8  W.  R.  192. 

b.  Meaaxure  of  Damaerea. 

Fraudulent  Sale — Prioe  in  Market  at  Time  of 
Sale.] — L.  ordered  the  defendant  to  buy  for  him 
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rupee  paper :  the  defendant  sold  nipee  paper  of 
his  own  to  L.,  whilst  he  fraudulently  led  L.  to 
believe  that  it  belonged  to  thiiti  persons.  The 
value  of  rupee  paper  afterwards  became  consider- 
ably less,  but  L.  held  for  many  months  what  the 
defendant  had  sold  to  him,  and  ultimately  resold 
it  at  a  loss  of  43,000/. : — Held,  that  the  measure 
of  damages  was  not  the  amount  of  the  Idss 
ultimately  sustained  by  L.,  but  the  difference  be- 
tween the  price  which  he  paid  for  the  rupee 
paper  and  the  price  which  he  would  have  received, 
if  he  had  resold  it  in  the  market  forthwith  after 
purchasing  it.  Waddell  v.  Blockley,  4  Q.  B.  D. 
678  ;  48  L.  J.,  Q.  B.  617  ;  41  L.  T.  458 ;  27  W.  R. 
938— C.  A. 

Delivery  by  IngtalmentB.] — B.  bought  of  M. 
500  tons  of  iron,  to  be  delivered  in  alx)ut  equal 
proportions  in  September,  October,  and  Novem- 
ber, 1871.  In  August,  1871,  M.  gave  notice  to  B. 
that  he  did  not  intend  to  deliver  any  iron.  In 
December,  B.  commenced  an  action  for  non- 
delivery, and  claimed  as  damages  the  difference 
on  the  30th  of  November,  between  the  contract 
and  market  prices  of  the  iron  : — Held,  that  the 
proper  measure  of  damages  was  the  sum  of  the 
differences  between  the  contract  and  market 
prices  of  one-third  of  500  tons  on  the  30th  of 
September,  the  31st  of  October,  and  the  30th  of 
November,  respectively.  Brown  v.  Mull&r,  7 
L.  R.,  Ex.  319  ;  41  L.  J.,  Ex.  214  ;  27  L.  T.  272  ; 
21  W.  R.  18. 

The  defendants  in  October,  1870,  contracted  to 
sell  to  the  plaintiffs  2,000  tons  of  iron,  "  delivery 
in  monthly  quantities  (of  1G6|  tons)  over  1871, 
or  sooner  if  required ;  *'  payment  by  four  months' 
acceptance  from  the  10th  of  the  month  following 
delivery.  In  January,  1871,  101  tons  were  de- 
livered, but  the  plaintiffs  did  not  then  demand 
the  delivery  of  the  balance  of  the  monthly 
quantity.  In  February,  1871,  and  at  several 
periods  between  that  date  and  December,  1871, 
the  plaintiffs  requested  the  defendants  to  forbear 
from  delivery  of  more  iron  under  the  contract, 
and  the  defendants  accordingly  only  made  partial 
deliveries  during  the  several  months  of  1871,  up 
to  and  including  November.  In  December  the 
plaintiffs  required  delivery  of  the  residue  of  the 
whole  2.000  tons,  and  upon  the  defendants'  re- 
fusal, brought  an  action  for  non-delivery : — 
Held  (by  Kelly,  C.  B.,  and  Pigott,  B. ;  Martin, 
B.,  dissentiente),  that  the  plaintiffs  having  them- 
selves requested  the  defendants  to  forbear  from 
delivery  during  the  several  months  of  1871  up  to 
November,  could  not  require  delivery  of  the  re- 
sidue of  the  whole  2,000  tons  in  December,  and 
were  therefore  not  entitled  to  recover.  By 
Martin,  B.,  first,  that  the  original  contract  had 
not  been  put  an  end  to  by  the  plaintiff's  applica- 
tion to  the  defendants  not  to  deliver  full  monthly 
quantities  between  February  and  November, 
1871,  and  that  the  defendants  were  bound  to 
deliver  the  whole  2,000  tons  under  tlieir  contract ; 
and,  secondly,  that  the  proper  measure  of  damages 
was  the  difference  between  the  contract  and 
market  prices  in  December,  1871,  when  the  de- 
fendants refused  to  deliver  the  iron.  Tycrg  v. 
RosedaU  and  Ferryhill  Iron  Company,  8  L.  R., 
Ex.  305  ;  42  L.  J.,' Ex.  185  ;  29  L.  T.  761  ;  21 
W.  R.  793.  Reversed  on  appeal,  ante^  coL  896  ; 
the  point  as  to  damages  not  arising  in  Ex.  Ch. 
See  also  cases  sub  tit.  Performance  of  Con- 
tract OF  Sale  (^Time  of  Delivery)^  ante,  col. 
893. 


If  a  contract  is  made  for  the  sale  of  a  certain 
quantity  of  goods  to  be  delivered  by  parcels  on 
suc-cessive  days,  and  prior  to  the  time  for  fnlfil- 
ment  of  the  agreement,  the  vendor  finally 
repudiates  and  declines  to  perform  it,  whereupon 
the  buyer,  electing  to  treat  such  repudiation  as  a 
breach  of  the  entire  contract,  brings  an  action 
for  the  same,  before  the  period  for  completion 
has  arrived — ^the  measure  of  damages  will  be  the 
difference  between  the  contract  and  market  price 
of  the  goods  on  the  several  days  when  the  vendor 
ought  to  have  performed  his  contract  by  delivery ; 
subject,  however,  to  the  reduction  of  tSie  amount 
so  ascertained,  by  proof  of  any  facts  which  may 
have  afforded  the  buyer  the  means  of  mitigating 
and  diminishing  the  loss  incurred.  Roper  v. 
Johnson,  8  L.  R.,  C.  P.  167  ;  42  L.  J.,  C.  P.  65  ; 
28  L.  T.  296  ;  21  W.  R.  384. 

The  defendant  in  April  agreed  to  sell  and  tiie 
plaintiffs  to  buy  3,000  tons  of  coal,  at  St,  6d.  per 
ton,  "  t.o  be  taken  during  the  months  of  May, 
June,  July,  and  August."  No  coal  having  been 
taken  by  the  plaintiffs  in  May,  the  defendant 
wrote  on  the  31st  of  that  month  desiring  the 
plaintiffs  to  consider  the  contract  cancelled. 
The  plaintiffs  did  not  assent  to  this ;  but  on  the 
11th  of  June  the  defendant  definitively  refused 
to  deliver  any  coal,  and  on  the  3rd  of  July  the 
plaintiffs  brought  an  action  for  this  breach.  At 
the  trial,  which  took  place  on  the  13th  of  August, 
the  plaintiffs  proved  that  the  price  of  coal  had 
risen  during  the  whole  period  since  the  beginning 
of  May,  and  was  still  rising.  No  evidence  was 
given  to  shew  whether  they  could  have  gone  into 
the  market,  and  obtained  a  new  contract  for 
coals  : — Held,  that  in  the  absence  of  evidence  on 
the  part  of  the  defendant  that  the  plaintiffs  could 
have  obtained  a  new  contract  on  such  terms  as 
to  mitigate  their  loss,  the  true  measure  of  damages 
was  the  sum  of  the  differences  between  the  con- 
tract price  and  the  market  price  at  the  several 
periods  for  delivery,  notwithstanding  that  the 
last  period  had  not  elapsed  when  the  action  was 
brought,  or  when  the  cause  was  tried.    lb. 

The  defendants  entered  into  a  contract  with 
the  plaintiff,  whereby  they  undertook  to  deliver, 
from  the  1st  January  until  the  3l6t  December, 
1872,  6,260  waggons  of  coal,  at  Is.  3d,  per  ton  of 
20  cwt.,  at  the  fair  average  rate  of  twenty 
waggons  per  day ;  payment  by  three  months' 
acceptance,  drawn  on  the  10th  of  each  month, 
for  the  previous  month's  supply.  The  deliveries 
were  irregular  in  point  of  time,  and  insufiScicnt 
in  point  of  quantity,  and  they  failed  to  comply 
with  the  condition  of  the  contract,  that  they 
should  be  at  the  fair  average  rate  of  twenty 
waggons  per  day.  At  the  end  of  the  year  there 
was  a'  large  deficiency.  The  plaintiff,  although 
constantly  complaining  of  the  deliveries,  did  not 
go  into  the  market  and  buy  against  the  defen- 
dants at  any  time  during  1872,  but  on  the  13th 
February,  1873,  he  bought  coal  in  the  market  to 
sui)ply  the  whole  of  the  deficiency  of  the  coal 
undelivered,  at  a  very  much  higher  price,  namely 
19«.  per  ton.  Coal  had  been  gradually  rising  in 
price  in  the  market  throughout  the  successive 
months  of  1872,  and  it  rose  more  rapidly  in  the 
months  of  January  and  February,  1873.  The 
plaintiff  claimed  to  be  entitled  to,  as  damages, 
the  difference  between  the  contract  price  of  7s.  3rf, 
and  the  market  price  of  coal  at  the  expiration  of 
such  a  reasonable  time  after  the  31st  December, 
1872,  as  would  have  enabled  him  to  go  into  the 
market  and  obtain  it,  calculated  upon  the  whole 


941 


SALE — Discliarge  and  Breach  of  Contract. 


942 


of  the  deficiency  left  undelivered  by  the  defen- 
dants under  their  contract  throughout  the  year 
1872,  The  defendants  contended  that  the  plain- 
tiff was  not  entitled  to  wait  until  the  expiration 
of  the  year  before  assessing  his  damages,  as  con- 
tended for  by  the  4)laintiff,  for  that  a  breach  of 
the  contract  was  committed  as  often  as  a  month 
expired  without  the  proper  quantity  applicable 
to  such  month  having  been  delivered,  and  that 
the  plaintiff  was  bound  to  assess  his  damages  in 
respect  of  such  breach  from  an  estimate  of 
that  month's  market  price  of  coal,  or  that  the 
breaches  were  committed  at  some  shorter  periods ; 
bat  that  the  dams^es  should  be  calculated  at 
the  end  of  each  month : — Held,  that  as  soon  as 
the  defendants  failed  to  deliver  a  fair  average 
of  coal,  according  to  the  terms  of  the  contract,  a 
breach  had  taken  place,  for  which,  at  that  time, 
the  plaintiff  was  entitled  to  damages  as  upon 
that  breach,  and  so  on  from  time  to  time  as  each 
subsequent  breach  took  place,  and  that  it  was  an 
erroneous  way  of  estimating  the  damages  by 
waiting  until  the  full  period  of  the  contract 
had  expired,  and  then  claiming  the  difference 
at  that  time.  BarningAam  v.  Smithy  31  L.  T. 
540. 

Hon-delivery — Penalties.]— The  defendant,  in 
January,  1872,  agreed  to  furnish  the  plaintiffs 
with  a  quantity  of  sets  of  wheels  and  axles  ac- 
cording to  tracings,  to  be  delivered  on  certain 
specified  days,  free  on  board  at  Hull.  The  plain- 
tiffs were  under  a  contract  with  a  Russian  rail- 
way company  to  deliver  them  1,000  covered 
waggons,  500  on  the  1st  of  May,  1872,  and  500 
on  the  31st  of  May,  1873,  under  a  penalty  of 
two  roubles  per  waggon  for  each  day's  delay  in 
delivery.  In  the  course  of  the  negotiations  the 
defendant  was  told  by  the  plaintiffs  that  they 
wanted  the  wheels  and  axles  to  complete  wag- 
gons which  they  were  bound  to  deliver  under 
penalties,  but  neither  the  precise  day  for  the  de- 
liTery  nor  the  amount  of  the  penalties  was  men- 
tioned. The  defendant  did  not  deliver  the  sets 
of  wheels  in  time,  and  the  plaintiffs  in  conse- 
quence had  to  pay  certain  penalties,  but  the 
Kussian  company  consented  to  take  one  rouble 
a  day,  amounting  in  the  whole  to  100/.  : — Held, 
that  though  the  plaintiffs  were  not  entitled  to 
recover  in  an  action  for  breach  of  contract,  as  a 
matter  of  right,  the  amount  of  the  penalties,  yet 
the  jury  might  reasonably  assess  the  damages  at 
that  amount.  Elkbiger  Actieii-Gcsdhchaft  fur 
J'\ibrication  von  Eisenbahn  Materiel  v.  Arvi- 
strong,  9  L.  R.,  Q.  B.  473  ;  43  L.  J.,  Q.  B.  211  ; 
30L.T.  871  ;  23  W.  R.  127. 

The  plaintiff,  having  contracted  to  supply 
iron  rails  to  a  foreign  company,  applied  to  the 
defendants,  who  wrote  him  :  **  We  have  this  day 
sold  you  about  5,413  tons  of  iron  rails  .... 
delivered  f.  o.  b.  at  Newport.  Payment  to  be 
stated  in  the  specification."  By  the  specifica- 
tion *'  the  deliyery  of  the  rails  was  to  commence 
by  the  15th  of  February,  1873,"  and  to  be  com- 
pleted by  the  15th  of  April,  1873.  The  makers 
to  have  the  option  to  begin  delivery  on  the  15th 
of  December,  1872.  In  the  event  of  the  makers 
exceeding  the  time  of  delivery  above  stipulated, 
they  were  to  pay  by  way  of  fine  Is.  6d.  per  ton  per 
week,  this  amount  to  be  deducted  out  of  the 
payment  for  the  rails.  The  rails  were  to  be 
stacked  so  that  they  might  be  tested,  and  pay- 
ment to  be  made  by  bills.  In  the  event  of  ships 
not  being  ready  within  fourteen  days'  notice 


being  given,  then  the  payment  by  the  same 
bills  to  be  made  against  wharf  warrants  and 
engineer's  certificate  for  each  500  tons  stacked, 
and  being  to  buyer's  orders.  The  sellers  under- 
taking to  put  f.  o.  b.  when  the  vessel. was  ready. 
The  workmen  in  the  employ  of  defendants 
struck  work,  and  defendants  did  not  deliver  any 
rails  until  the  month  of  May.  They  continued 
the  delivery  from  time  to  time,  but  the  whole 
quantity  was  nut  delivered  until  the  month  of 
September  : — Held,  that  the  sum  of  7s.  6d.  per 
ton  per  week  was  a  liquidated  sum  which  the  de- 
fendants were  bound  to  pay  to  the  plaintiff,  but 
that  it  was  only  to  be  calculated  from  the 
15th  of  May.  Ih'rqluivi  v.  Blcuiiav(m  Iron  and 
Steel  Company,  10  L.  R.,  Q.  B.  319  ;  44  L.  J., 
Q.  B.  92  ;  23  W.  R.  238.    See  also  Penalty. 


Increaged  Freight.] — A  charterer  who 


has,  through  the  shipowner's  default  in  not  being 
ready  to  load  at  the  lime  agreed  upon,  been 
compelled  not  only  to  pay  increased  freight,  but 
also  to  pay  a  higher  price  for  the  article  to  be 
shipped,  is,  in  the  absence  of  evidence  that  he 
will  be  able  to  sell  at  a  corresponding  increased 
j)rice  at  the  port  of  delivery,  or  of  other  evidence 
that  he  will  not  be  a  loser,  entitled  to  recover 
as  damages  the  additional  price  paid  as  well  as 
the  difference  in  freight.  Feathirston  v.  Wil- 
hinson,  8  L.  R.,  Ex.  122 ;  42  L.  J.,  Ex,  78  ;  21 
W.  R.  442. 

Postponement  of  Delivery.J — ^When  a  vendor 
of  goods,  by  contract  in  writing,  at  the  request 
of  the  purchaser,  who  is  at  the  time  fixed  for 
delivery  unable  to  take  and  pay  for  the  goods, 
withholds  delivery  till  a  later  date  on  a  parol 
promise  to  the  purchaser  to  that  effect : — Held, 
that,  if  at  the  expiration  of  the  later  date  so 
fixed  the  purchaser  refuses  to  accept  delivery, 
the  vendor  may  sue  for  damages  as  for  a  breach 
at  the  time  fixed  for  delivery  by  the  original 
contract,  and  is  entitled  to  damages  according  to 
the  market  price  at  the  later  date  verbally  fixed 
for  the  purchasers  convenience.  Hickvian  v, 
Ilayncs,  10  L.  R..  C.  P.  598  ;  44  L.  J.,  C.  P.  358  ; 
32  L.  T.  873  ;  23  W.  R.  872. 

By  bought  and  sold  notes  signed  by  brokers 
acting  both  for  the  plaintiff  and  the  defendant, 
the  last  of  which  was  dated  April  25th,  the 
plaintiff  bought  of  the  defendant  500  tons  of 
iron,  the  delivery  to  extend  over  three  months. 
None  of  the  iron  was  delivered  by  the  25th  July^ 
A  correspondence  ensued  between  the  brokers 
and  the  defendant's  agent  until  February  fol- 
lowing, from  which  a  jury  might  properly  come 
to  the  conclusion  that  the  plaintiff  waited  for 
the  delivery  of  the  iron  at  the  request  of  the 
defendant ;  he  then  went  into  the  market  and 
bought,  the  price  of  iron  being  higher  than  at 
the  end  of  July  : — Held,  that,  as  the  plaintiff 
had  not  bound  himself  to  wait,  there  was  no 
alteration  of  the  contract  within  the  Statute  of 
Frauds,  and  therefore  he  might  recover  from  the 
defendant  the  difference  between  the  contract 
price  of  the  iron  and  the  market  price  in  Feb- 
ruary. Ogle  V.  Vane  ^EarV),  3  L.  R.,  Q.  B.  272  ; 
37  L.  J.,  Q.  B.  77  ;  16  W.  R.  463  ;  9  B.  &  S.  182 
—Ex.  Ch. 

Hon-delivery  of  Goods  Sold  on  Credit.] — A. 

having  bought  some  sheep  on  credit,  left  them 
in  the  custody  of  the  vendor ;  without  any  de- 
fault on  the  part  of  A.    the  vendor  resold  the 
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sheep  : — Held,  that  the  measure  of  damages  was 
not  the  valae  of  the  sheep,  but  the  loss  sustained 
by  A.  by  not  having  the  sheep  delivered  to  him 
at  the  price  agreed  on.  Ckinery  v.  Viallj  6  H. 
&  N.  288  ;  .29  L.  J.,  Ex.  100  ;  8  W.  R.  629. 

Late  Delivery— LoBB  of  Profit.]— The  plain- 
tiffs, in  July,  1877,  undertook  to  make  for  J.  a 
machine,  to  be  delivered  at  the  end  of  August. 
The  defendants  contracted  with  the  plaintiffs  to 
make  "  as  soon  as  possible  "  part  of  the  machine 
called  a  "gun."  The  defendants  were  aware 
that  the  machine  was  wanted  by  J.  at  the  end 
of  August,  but  they  did  not  finish  the  *'  gun  " 
until  the  latter  part  of  September.  J.  then  re- 
fused to  accept  the  machine  from  the  plaintiffs. 
The  delay  on  the  part  of  the  defendants  was 
owing  to  the  circumstance  that  at  the  time  of 
undertaking  to  manufacture  the  "  gun "  they 
had  not  a  foreman  competent  to  prepare  certain 
patterns,  without  which  it  could  not  be  made  : — 
Held,  that  the  defendants  had  committed  a 
breach  of  their  contract,  and  that  the  plaintiffs 
were  entitled  to  recover  damages  for  the  loss  of 
profit  upon  the  contract  with  J.,  and  for  the  ex- 
penditure uselessly  incurred  by  them  in  making 
other  parts  of  the  machine.  Hydraulic  Eiigi- 
neering  Company  \.  McHaffie,^  Q.  B.  D.  670 ;  27 
W.  R.  221— C.  A. 


Of  Thrailiing  Haohine— Injury  to  Com.] 

— The  plaintiff,  a  farmer,  contracted  with  the 
defendant,  an  agent  for  the  sale  of  thrashing 
machines,  for  the  purchase  of  a  thrashing  ma- 
chine, to  be  delivered  on  the  14th  August ;  the 
defendant  was  aware  of  the  particular  purpose 
for  which  it  was  ordered.  The  machine  was  not 
delivered  on  that  day,  and  the  plaintiff  being 
led  by  the  promises  of  the  defendant  to  expect 
that  it  would  be  delivered  from  day  to  day,  ab- 
stained from  hiring  one  elsewhere  : — Held,  that 
the  plaintiff  was  entitled  to  recover  for  loss  sus- 
tained by  injury  to  his  wheat  by  a  fall  of  rain, 
and  for  expenses  incurred  in  carting  the  wheat 
and  thatching  it,  and  for  the  cost  of  kiln-drying 
it,  but  not  for  loss  by  a  fall  in  the  market  price 
of  wheat.  Smeed  v.  Ford,  1  El.  &  El.  602  ;  28 
L.  J.,  Q.  B.  178  ;  5  Jur.,  N.  S.  291. 

LoBB  of  Profit  on  Contraot  to  Besell.] — In  an 
action  for  breach  of  contract  to  deliver  goods  it 
was  shewn  that  the  goods  were  not  procurable 
in  the  market,  that  the  plaintiff  had  entered 
into  a  contract  of  subsale,  which  in  consequence 
of  the  non-delivery  he  could  not  perform,  that 
such  contract  was  not  known  to  the  defendant 
at  the  time  of  sale,  but  that  he  knew  that  the 
goods  had  been  purchased  by  the  plaintiff  for  re- 
sale : — Held,  that  the  plaintiff  was  not  entitled 
to  recover  damages  for  loss  of  profit  on  the  resale. 
Borries  v.  Hutchinson  (^infra)  distinguished. 
Thai  V.  Henderson,  8  Q.  B.  D.  457  ;  46  L.  T. 
483  ;  46  J.  P.  422. 

The  defendant  contracted  to  sell  to  the  plain- 
tiff 75  tons  of  caustic  soda,  a  commodity  not 
ordinarily  procurable  in  the  market,  at  a  given 
price,  to  be  delivered  on  the  rails  at  Liverpool 
for  Hull,  25  tons  in  June,  25  tons  in  July,  and 
25  tons  in  August ;  but  he  failed  to  deliver  any 
until  the  16th  of  September,  between  which  day 
and  the  26th  of  October  he  delivered  26  tons  in 
all.  At  the  time  of  entering  into  the  contract, 
the  defendant  was  aware  that  the  plaintiff  were 
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buying  the  soda  for  a  foreign  correspondent,  but 
did  not  know  until  the  end  of  August  that  it 
was  destined  for  St.  Petersburgh.  The  plaintiffs 
had  in  fact  contracted  to  sell  the  soda  to  A.,  a 
merchant  at  St.  Petersburgh,  at  an  advanced 
price,  and  A.  had  contracted  to  sell  it  to  B.,  a 
soap  manufacturer  at  that  "place,  for  a  still 
further  advance.  In  consequence  of  the  late 
delivery  of  the  26  tons,  the  plaintiffs  were  com- 
pelled  to  pay  a  higher  rate  of  freight  and  in- 
surance ;  this  amounted  to  40Z.  I7s.  For  their 
failure  to  deliver  the  remainder  to  A.,  they  were 
called  upon  to  pay  and  actually  paid  159Z.,  which 
A.  claimed  as  the  compeneaton  he  had  been 
obliged  to  pay  to  B.  for  the  failure  to  perform 
his  sub-contract  with  him.  In  an  action  by  the 
plaintiffs  to  recover  from  the  defendant  damages 
for  the  breach  of  his  contract  with  them,  it  was 
conceded  that  they  were  entitled  to  recover  the 
difference  between  the  price  (on  the  49  tons 
undelivered)  at  which  he  had  sold  the  caustic 
soda  to  them,  and  the  price  at  which  they  had 
contracted  to  sell  it  to  A. ;  in  other  woids, 
the  loss  of  profit  on  the  resale.  Barries  v. 
Hutchinson,  18  C.  B.,  N.  S.  445  ;  34  L.  J.,  C.  P. 
160  ;  11  Jur.,  N.  S.  267  ;  11  L.  T.  771  ;  13  W.  R. 
386. 

Held,  that  they  were  also  entitled  to  recover 
the  40^.  17*.,  the  excess  of  freight  and  insurance 
which  was  the  necessary  result  of  the  defen- 
dant's breach  of  contract ;  but  that  the  defen- 
dant was  not  chargeable  with  the  159/.  which 
the  plaintiffs  had  paid  to  A.  to  compensate  B. 
for  the  loss  of  his  bargain,  this  being  too  remote 
a  damage.    lb. 

Custom.]— On  the  1st  April  the  plaintiff 


and  the  defendants,  who  were  cotton  brokers  at 
Liverpool,  entered  into  a  contract,  by  which  the 
defendants  agreed  to  sell  to  the  plaintiff  500 
piculs  China  cotton,  at  l^d.  per  jwund,  to  be 
delivered  in  August,  guaranteed  lair.  On  tlie 
25th  May  the  plaintiff  made  a  contract  to  sell  to 
M.  and  A.  the  same  quantity  and  quality  of 
cotton,  at  19Jrf.  per  pound,  to  be  delivered  in 
August.  It  is  the  practice  at  Liverpool  for  pur- 
chasers of  cotton  to  resell  before  the  time  for 
delivery.  The  defendants  had  not  fulfilled  their 
contract  on  the  last  day  of  August,  on  which  the 
price  of  cotton  was  18^^.  In  an  action  for  breach 
of  contract,  whereby  the  plaintiff  was  incapaci- 
tated from  performing  his  contract  with  M.  and 
\' ' — Held,  that  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  the 
market  price  on  the  last  day  for  delivery,  and 
that  the  plaintiff  was  not  entitled  to  recover 
damages  for  the  loss  of  profit  from  that  contract. 
Wdliams  v.  Reynolds^  11  Jur.,  N.  S.  973  :  12 
L.  T.  728  ;  6  B.  &  S.  495. 

Snb-Contract— Written  Agreement  not  men- 
tioning.]—The  plaintiff  having  received  an 
order  from  P.  to  supply  from  150  lbs.  to  200  lbs. 
of  wound  cotton  daily,  verbally  agreed  with  the 
defendant  that  the  defendant  should  undertake 
the  winding  of  it,  informing  the  defendant,  as 
was  the  fact,  that  the  plaintiff  had  taken  upon 
himself  the  consequences  of  late  delivery,  if  any, 
to  P.,  and  obtaining  from  the  defendant  the  as- 
surance that  he,  the  plaintiff,  might  rely  on  him. 
Afterwards,  and  on  the  day  of  the  interview,  the 
plaintiff  sent  the  defendant  a  written  order  for 
the  cotton,  on  the  express  condition  that  the 
same  should  be  delivered  daily,  but  containing 
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no  notioe  or  stipulation  as  to  the  sub-contract  of 
the  plaintiff  with  P.  The  defendant  failing  to 
deliver  regularly  to  the  plaintiff,  and  the  plain- 
tiff to  P.,  the  result  was  that  P.  claimed,  and  the 
plaintiff  paid  to  P.  300/.  by  way  of  reimbursing 
P.  for  his  loss  upon  resale  of  the  goods  which 
P/s  customers  had  refused  to  accept,  as  having 
been  delivered  late : — Held,  that  the  plaintiff 
might  recover  the  3002.  from  the  defendant  as 
damages  for  the  breach  of  contract  to  deliver 
the  cotton  daily.    Sawdon  v.  Andrew y  30  L.  T.  23. 

Hotiee    of    Snb-Contraot]  —  The    defendant 
agreed  at  Belfast  with  the  plaintiffs,  who  were 
commission  agents  there,  for  the  sale  to  the 
plaintiffs  of  a  quantity  of  iron.    The  sold  note 
was  as  follows  ;— "  19th  February,  1880.    Sold 
Messrs.  Hamilton,  Megaw  and  Thomson,  500  to 
700  tons,  as   lot  may  turn  out,  heavy  No.   1 
wrought  scrap  iron,  as  per  Philadelphia  inspec- 
tion, copy  of  which  I  have  received  from  you, 
for  shipment  to  Philadelphia,  not  later  than 
19th  April,  1880,  at  6/.  &«.  per  ton,  cost,  freight 
and  insurance,  to  Philadelpnia.    Payment  to  be 
made  by  you,  net  cash  in  exchange  for  biUs  of 
lading,  as  shipments  are  made. — James  Magill." 
After  such  contract  had  been  entered  into,  the 
plaintiffs  contracted  with  W.  for  the  sale  to  W. 
of  a  lot  of  scrap  iron  of  the  same  description,  up 
to  700  tons,  upon  certain  terms  which  had  been 
offered  by  W.  prior  to  the  contract,  viz. :— "  No.  1 
wrought  scrap  iron,  according  to  W.'s  classifica- 
tion of  October  17th,  1879,at  130/-  c.  f.  i.  to 
Philadelphia ;  shipment  on  or  before  April  19tb, 
1880."    Immediately  after  the  defendant  began 
to  ship  the  iron,  the  plaintiffs  complained  that 
the  iron  shipped  did  not  answer  the  description 
in  the  contract,  which  was  afterwards  admitted 
to  be  the  case,  but  it  was  agreed  between  the 
plaintiffs  and  the  defendant  that  the  former 
should  be  at  liberty  to  accept  the  bills  of  lading 
of  the  sliipments,  without  prejudice  to  the  ques- 
tion between  the  plaintiffs  and  the  defendant  as 
to  whether  the  iron  shipped  was  in  accordance 
with  the  contract.    The  vessel,  on  board  which 
the  iron  was  shipped,  arrived  at   Philadelphia 
early  in  June,  1880,  when  W.  refused  to  receive 
the  cargo,  which  was  admittedly  not  in  accord- 
ance either  with  the  contract  between  the  plain- 
tiffs and  defendant,  or  with  that  between  the 
plaintiffs  and  W.      The    plaintiffs,    thereupon, 
sold  the  cargo  at  Philadelphia  for  975/.  Is.  2d. 
If  the  cargo  had   been  equal  to  the  contract 
between   the  plaintiffs  and  the  defendant,  the 
plaintiffs  would  have  been  entitled  to  receive 
for  it  from  W.  the  sum  of  2,990/.  14#.  2rf.    In  an 
action  by  the  plaintiffs  against  the  defendant 
for  the  breach  of  the  contract,  the  jury  found 
that  the  cargo  equal  to  the  contract  would,  at 
the  time  of  delivery,  have  been  2,055/.  9*.  8rf., 
and  the  value  of  the  cargo  actually  delivered 
was  975/.  7*.  2</.,  viz.,  the  amount  got  for  it  by 
the  plaintifb,  after  its  refusal  by  W.    The  jury 
also  found,  inter  alia,  that  the  defendant  at  the 
time  of  the  contract,  had  notice  that  it  was 
entered  into  by  the  plaintiffs  to  enable  them  to 
accept  an  offer  already  received  by  them  for 
shipment  to  Philadelphia  of  iron  answering  the 
description  of  W.*s  classification  of  October  17th, 
1879,  and  that  the  profit  on  the  resale  was  not 
an  unusual  one  in  such  a  transaction  : — Held, 
that  the  plaintiffs  were  entitled  to  recover  as 
damages  tne  sum  of  2,015/.  7«.,  being  the  differ- 
ence between  the  actual  value  and  the  amount 


which  would  have  been  receivable  from  W.,  had 
the  cargo  been  in  accordance  with  the  contract, 
and  not  merely  the  difference  between  the 
actual  value  and  the  value  of  a  cargo  equal  to 
the  contract  at  the  time  of  delivery.  Hamilton 
V.  Magilh  12  L.  R.,  Ir.  186.  See  Home  v.  Mid- 
land  Railway  Ctmipany,  8  L.  R.,  C.  P.  131 ;  42 
L.  J.,  C.  P.  59 ;  28  L.  T.  312 ;  21  W.  R.  481— 
Ex.  Oh.;  and  Hydraulic  Co.  v.  McHaffie^svpra, 

Market  Priee—Difference.] — The  defendant 
on  the  26th  July,  sold  by  sample  to  the  plain- 
tiff, 3,000  gallons  of  naphtha,  at  2s.  2d.  On 
the  27th  the  plaintiff  resold  the  same  to  H.  also 
by  sample  at  2s.  6d.  The  sample  contained  73 
per  cent,  of  benzol,  an  article  used  in  the  manu- 
facture of  Magenta  dye,  newly  discovered,  and 
for  that  purpose  was  worth  5s.  9d.  a  gallon.  The 
defendant  failed  to  deliver  the  naphtha.  It  was 
proved  that  H.  had  claimed  the  difference  be- 
tween 5s.  9d.  and  2s.  6d.  from  the  plaintiff.  In 
assessing  the  damages  for  the  non-delivery  of 
the  naphtha,  the  jury  gave  this  amount  to  the 
plaintiff  as  damages  : — Held,  that  there  must  be 
a  new  inquiry,  because  it  did  not  appear  at  what 
price  the  plaintiff  could  have  procured  naphtha 
according  to  the  sample  at  the  time  of  the 
breach.  Josling  v.  Irvine^  6  H.  &  N.  512  ;  30 
L.  J.,  Ex.  78  ;  4  L.  T.  251. 

On  a  second  inquiry,  naphtha  known  to  con- 
tain 73  per  cent,  of  benzol  could  not  have  been 
bought  for  less  than  5s.  9</.  at  the  time  of  the 
breach.  The  judge  told  the  jury  that  the  plain- 
tiff would  have  no  answer  to  an  action  by  H. 
for  the  difference,  and  advised  the  jury  to  give 
such  a  sum  as  would  enable  him  to  pay  H.  The 
jury  having  given  this  amount : — Held,  that  the 
damages  were  rightly  assessed,  and  that  there 
was  no  misdirection.    Ih.  ^   . 

In  an  action  for  a  breach  of  contract  in  not 
delivering  a  quantity  of  bacon  upon  a  given  day, 
the  damages  must  be  estimated  by  the  price  of 
bacon  of  the  same  description  at  or  about  the 
time  when  the  contract  was  broken,  and  not 
at  the  time  when  the  damages  are  assessed. 
Gainsford  v.  Carroll,  4  D.  &  R.  161 ;  2  B.  &  C.  624. 

The  defendants,  in  the  month  of  September, 
contracted  to  deliver  tallow  to  the  plaintiff  "  in 
all  next  December,"  at  a  certain  price  per  cwt. 
In  October  they  informed  him  that  they  had 
sold  the  tallow,  and  could  not  perform  the  con- 
tract :— Held  (tallow  having  risen  in  price), 
that  the  plaintiff  was  entitled  to  recover  damages 
according  to  the  market  price,  on  the  last  day  on 
which  the  contract  could  have  been  performed, 
viz.'  31st  of  December,  as  he  had  not  acquiesced 
in  its  being  rescinded  when  the  defendants  re- 
fused to  perform  it.  Leigh  v.  PatersoUj  2  Moore, 
588. 

The  measure  of  damages  in  the  case  of  a  breach 
of  a  contract  to  deliver  goods  at  a  specified  time, 
is,  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach  of 
contract,  or  the  price  for  which  the  vendee  had 
sold ;  but  the  latter  cannot  recover,  as  special 
damage,  the  loss  of  anticipated  profits  to  be 
made  by  his  vendees.  Peterson  v.  Ayre,  13  C.  B. 
353. 

Lots  of  Market.] — Where,  on  account  of  de- 
fects in  the  ship,  the  voyage  had  been  pro- 
tracted, and  in  tne  meantime  the  market  price 
of  the  goods  shipped  had  fallen  : — Held,  that 
the  consignee  cou.d  not  recover  damages  for  the 
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loss  of  market.    The  Parana,  2  P.  D.  118  ;   36 
L,  T.  388  ;  25  W.  R.  596— C.  A. 

Ho  Market.] — When  goods  which  cannot  be 
procured  in  the  market  are  sold  to  be  delivered 
on  a  day  certain,  the  purchaser  is  entitled  to 
recover,  in  an  action  for  breach  of  contract  to 
deliver,  the  amount  which  he  has  reasonably  ex- 
pended to  avert  the  loss  which  he  would  other- 
wise have  sustained  from  non-delivery.  Hlnde 
V.  Liddell,  10  L.  R.,  Q.  B.  265  ;  44  L.  J.,  Q.  B. 
105  ;  32  L.  T.  449  ;  23  W.  R.  650. 

The  defendant  contracted  to  supply  to  the 
plaintiff  2,000  pieces  of  grey  shirtings,  to  be  de- 
livered on  the  20th  of  October  certain,  at  so 
much  per  piece,  the  defendant  being  informed 
that  they  were  for  shipment.  Shortly  before 
the  20th  of  October  the  defendant  informed  the 
plaintiff  that  he  wonld  be  unable  to  complete 
his  contract  by  the  time  specified,  on  which  the 
plaintiff  endeavoured  to  get  the  shirtings  else- 
where, but,  there  being  no  market  in  England 
for  it,  that  kind  of  shirtings  could  only  be  pro- 
cured by  a  previous  order  to  manufacture  it. 
The  plaintiff,  therefore,  in  order  to  ship  accord- 
ing to  his  contract  with  his  sub-vendee,  pro- 
cured 2,000  pieces  of  other  shirtings  of  a  some- 
what superior  quality,  at  an  increase  of  price, 
which  the  sub-vendee  accepted,  but  paid  no 
advance  in  price  to  the  plaintiff.  The  plaintiff 
sought  to  recover  against  the  defendant  for  the 
breach  of  his  contract,  the  difference  between 
what  he  paid  for  the  substituted  shirtings  and 
the  defendant's  contract  price.  The  shirtings 
which  the  plaintiff  bought  were  the  nearest  in 
price  and  quality  that  could  be  got  by  the  20th 
of  October,  and  the  jury  returned  a  verdict  for 
the  amount  claimed  : — Held,  that  there  being 
no  market  for  the  article  contracted  for,  the 
measure  of  damages  was  the  value  of  it  at  the 
time  of  breach  ;  and  that  the  plaintiff  having 
done  the  best  thing  he  could,  was  entitled  to  re- 
cover the  difference  in  the  price.  lb.  And 
compare  the/ollnwina  case. 

A  purchaser  bought  champagne  lying  at  a 
wharf  at  I  As.  per  dozen,  and  resold  it  at  24«.  to 
the  captain  of  a  ship  about  to  leave  England. 
The  wharfinger  refused  to  deliver  the  wine,  and 
the  purchaser  was  unable  to  fulfil  his  contract, 
champagne  of  a  similar  quality  not  being  pro- 
curable in  the  market.  The  wharfinger  had  no 
knowledge  of  the  sale,  or  of  the  purpose  for 
which  the  purchaser  required  delivery  of  the 
champagne.  In  an  action  for  the  conversion  : — 
-Held,  that  he  was  entitled,  as  damages,  to  the 
price  at  which  he  had  sold  the  champagne. 
IVance  v.  Gaudet,  6  L.  R.,  Q.  B.  199  ;  40  L.  J., 
Q.  B.  121  ;  19  W.  R.  622^ 

Payment  by  BUI — ^DUhononr — PartieB.] — On 
30th  October,  1857,  A.  agreed  with  B.  to  buy  of 
him  100  parcels  of  iron  of  a  named  quality,  and 
300  parcels  of  iron  of  another  named  quality,  to 
be  delivered  immediately,  and  paid  for  by  a  bill 
of  exchange  at  four  months'  date,  down.  No  spe- 
cific iron  was  appropriated  for  the  purposes  of 
the  contract.  A.  gave  the  bill,  which,  on  the  31st 
October,  1857,  B.  indorsed  to  his  bankers,  who 
continued  the  holders  till  the  bill  fell  due.  B. 
duly  delivered  the  1 00  parcels  of  iron,  and  gave 
A.  a  delivery  order  for  the  300  parcels  ;  which  A., 
on  19th  November,  1857,  indorsed  to  his  bankers, 
H.  &  Co.,  and  a  few  days  afterwards  gave  B. 
notice  of  the  indorsement.  H.  &  Co.  presented  the 


order  at  the  works  where  the  iron  was  lying,  on 
19th  November,  1857,  when  delivery  of  it  was  re- 
fused. On  17th  November,  1857,  B.  suspended 
payment ;  and,  on  10th  February,  1858,  A.  was 
adjudicated  a  bankrupt.  On  4th  March,  1858, 
the  bill  given  by  A.  fell  due,  and  was  dishonoured. 
The  banking  company,  though  they  claimed  to 
be  creditors  of  A.  for  the  amount  of  the  bill,  did 
not  prove  against  his  estate,  nor  had  A.  paid  any 
part  of  the  amount.  B.,  however,  had  {laid  them 
a  composition  of  %s.  in  the  pound  upon  the 
amount  of  the  bill : — Held,  in  an  action  for  non- 
delivery of  the  300  parcels  of  iron,  that  A.  was 
entitled  to  I'ccover  only  nominal  damages,  and 
that  the  fact  that  H.  &  Co.  were  the  real  parties, 
suing  in  A.'s  name,  coifld  not  be  taken  into  con- 
sideration as  affecting  the  damages,  inasmuch  as 
H.  &  Co.  could  have  no  greater  right  to  recover 
than  A.  himself  had.  Grifftths  v.  Perry,  1  EL 
&  El.  680  ;  28  L.  J.,  Q.  B.  20*4  ;  5  Jur.,  N.  S.  1076. 

Sab  sale— Betention  of  Waggons  inferior  to 
Sample^Troyer.]— The  plaintiffs  being  under 
contract  to  sell  waggons,  employed  L.  to  make 
them  according  to  sample  at  a  certain  price. 
L.  then  employed  a  waggon  company  to  make 
them  according  to  sample  at  a  lower  price.  The 
company  afterwards  proposed  to  receive  pay- 
ment direct  from  the  plaintiffs,  who  consented, 
and  were  authorized  by  L.  to  pay  them.  iSome 
waggons  were  delivercd  by  the  waggon  com- 
pany to  a  railway  company,  to  the  Older  of  the 
plaintiffs.  The  plaintiffs  sent  a  complaint  to 
the  waggon  company  that  the  waggons  were 
unequal  to  sample,  but  did  not  reject  them ; 
and  they  informed  L.,  and  also  the  waggon  com- 
pany, that  they  would  dispose  of  the  waggons  at 
the  best  price  obtainable,  and  hold  L.  responsible 
for  the  loss.  L.  rejected  the  waggons.  The 
plaintiffs  gave  notice  to  the  railway  company 
not  to  deliver  the  waggons  without  their  order, 
but  the  railway  company  nevertheless  delivered 
them  to  the  waggon  company,  who  refused  to 
deliver  them  up  : — Held,  that  the  arrangement 
for  the  advantage  of  the  waggon  company,  that 
they  should  receive  direct  payment  from  the 
plaintiffs,  had  not  created  any  relationship  be- 
tween them  which  would  prevent  the  applica- 
tion of  the  ordinary  rule  as  to  the  measure  of 
damages  in  trover  against  mere  strangers,  and 
that  the  plaintiffs  were  therefore  entitled  to  re- 
cover the  full  value  of  the  goods  at  the  time  of 
the  conversion  without  deduction  of  the  price. 
Johnson  v,  Lancashire  and  Yorkshire  Ruilway 
Company,  3  C.  P.  D.  499  ;  39  L.  T.  448  ;  27  W.  U. 
459. 

Non-aooeptanoe — No  Market — ^Daty  of  Party 
Injured.] — The  damages  for <he  breach  of  a  for- 
ward contract  to  accept  goods  for  which  there  is 
no  market,  is  the  full  amount  of  the  damage 
actually  sustained,  the  person  who  broke  the 
contract  nut  being  put  to  additional  cost  by 
reason  of  the  other  party  not  doing  what  he 
ought  to  do,  as  a  reasonable  man,  and  he,  on  the 
other  hand,  not  being  bound  to  do  otherwise 
than  is  the  ordinary  course  of  his  business. 
The  plaintiffs  contracted  to  sell  to  the  defen- 
dant 15,000  tons  of  cannel  coal  in  weekly  qnan- 
tities,  the  deliveries  not  to  commence  before 
June,  at  '26s.  per  ton,  payable  by  monthly  instal- 
ments, the  defendant  not  to  sell  in  certain  speci- 
fied places.  The  defendant  repudiated  the  con- 
tract in  July,  but  the  plaintiffs  attempted  to 
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come  to  terms  with  him,  and  did  not  treat  it  as 
broken  until  September,  when,  there  being  no 
regular  market  for  cannel  coal,  they  tried  with- 
out  advertising  to  find  another  purchaser  accord- 
ing to  the  ordinary  course  of  their  own  business. 
After  several  failures,  the  coal  was  sold  at  Ids. 
per  ton : — Held,  that  the  plaintiffs  were  en- 
titled to  the  full  amount  of  the  difference  be- 
tween the  contract  price  and  that  which  they 
obtained.  Lever  v.  hunkirk  Colliery  Company, 
43  L.  T.  706— H.  L.  (E.). 

CKkmU  of  Perishable  Nature — Coal  not 

.] — The  plaintiff  company,  colliery  owners, 
contracted  to  supply,  and  the  defendant  com- 
pany, dealers  in  coal,  in  London,  contracted  to 
purchase,  3,250  tons  of  old  Silkstone  coal,  at  19«. 
a  ton,  to  be  delivered  to  and  taken  by  the  de- 
fendants at  the  pit's  mouth  in  equal  monthly 
quantities,  extending  over  a  period  of  nine 
months.  During  several  of  the  months  the  de- 
fendants failed  to  send  waggons  forward  to 
accept  the  full  quantity  they  were  bound  to 
accept,  and  which  the  plaintiffs  were  ready  and 
willing  to  supply  in  such  months,  and  the  de- 
fendants therein  made  default.  The  coal  of  the 
plaintiffis'  colliery  was  a  perishable  coal,  dete- 
riorating rapidly  in  quality  if  stacked  or  stored 
above  ground,  and  it  was  not  the  ordinary 
course  of  bosiness,  nor  a  reasonable  course  for 
the  colliery  owner,  to  raise  such  coal,  except  to 
supply  contracts  previously  entered  into,  and  it 
was  raised  as  far  as  possible  from  day  to  day 
to  supply  the  waggons  arriving  to  receive  it, 
into  which  it  was  delivered  direct  &om  the 
pit's  mouth.  8uch  coal  already  raised  could 
be,  and  frequently  was,  sold  in  small  quantities 
in  the  London  coal  exchange  by  coUieiy  owners, 
when  a  truck  of  coal  had  been  refused  by  a 
customer,  or  had  been  sent  astray,  or  when 
from  any  other  reason  coals  ready  raised  were 
left  on  their  hands,  but  not  otherwise.  An  ac- 
tion was  brought  by  the  plaintiffs  to  recover 
damages  from  the  defendants  for  breach  of 
contract  in  failing  to  take  the  full  monthly 
quantity  of  coals: — Held,  that  the  amount  of 
damages  the  plaintiff  were  entitled  to  recover 
-was  the  difference  between  the  cost  of  raising 
the  coal,  added  to  the  value  of  the  coal  itself 
remaining  unraised  in  the  mine  (whatever  those 
two  heads  of  calculation  might  amount  to)  and 
the  contract  price  of  19«.  a  ton,  and  that  such 
amount  could  be  accurately  calculated  and  as- 
certained by  persons  familiar  with  the  subject, 
without  actually  raising  and  selling  the  coal, 
nvhich,  being  of  a  perishable  nature,  was  not 
readily  or  profitably  to  be  so  disposed  of,  and 
that  the  plaintiffs  were  not  bound  to  have  so 
raised  and  sold  it.  Silkstone  and  Dodsworth 
Coal  and  Iron  Company  v.  Joint  Stock  Coal 
Company,  35  L.  T.  668. 


Value    of  Goods    when    Tendered.]— 


Where  A.  contracted  for  the  purchase  of  wheat, 
'*  to  be  delivered  at  BLrmingham  as  soon  as 
vessels  could  be  obtained  for.  the  carriage 
thereof ;  ^'  and,  subsequently  (the  market  hav- 
ing fallen),  gave  the  seller  notice  that  he  would 
not  accept  it  if  delivered,  the  wheat  being  then 
on  its  transit  to  Birmingham  : — Held,  in  an  ac- 
tion against  A.  for  not  accepting  the  wheat,  that 
the  proper  measure  of  damages  was  the  differ- 
ence between  the  contract  price  and  the  market 
price  on  the  day  when  the  wheat  was  tendered  to 


him  for  acceptance  at  Birmingham  and  refused, 
and  not  on  the  day  when  the  notice  was  received 
by  the  seller.  Ph  Ulpots  v.  Ecans,  5  M.  &  W.  475. 
The  measure  of  damages  for  non-acceptance  of 
goods  is  the  difference  of  the  contract  and 
market  price  at  the  time  of  breach.  Boswcll 
V.  Kilbom,  8  Jur.,  N.  S.  443 ;  6.  L.  T.  79 ;  10 
W.  R.  517  ;  16  Moore,  P.  C.  C.  309. 

Full  Priee.] — ^The  plaintiff  declared  on  a 


contract  by.  the  defendant  to  purchase  iron  of 
the  plaintiff,  and  if  the  delivery  of  the  iron 
should  not  be  required  by  the  defendant  on  or 
before  the  30th  April,  the  defendant  agreed  to 
pay  for  the  iron  on  that  day  ;  and  alleged  that 
the  plaintiff  bad  always  been  ready  and  willing 
to  deliver  the  iron,  according  to  the  terms  of  the 
contract,  and  that  the  30th  April  had  elapsed 
before  the  action,  yet  the  defendant  bad  not 
paid  for  the  iron : — Held,  that  the  plaintiff 
was  entitled  to  recover,  on  this  contract,  the 
full  price  of  the  iron,  and  not  merely  the 
damages  which  he  had  sustained  by  the  breach 
of  the  contract.    Dunlop  v.  Grote,  2  C.  &  E.  158. 

Dishonoured  Bill.] — ^Where,  in  a  contract 


of  sale,  there  are  specified  days  for  the  delivery 
of  the  goods,  and  payment  is  to  be  made  by  bill, 
if  the  biU  is  given,  but  dishonoured  before  the 
goods  are  delivered,  the  parties  are  placed  in  the 
same  position  as  if  no  bill  had  been  given,  or  as  if 
the  contract  had  been  for  ready  money ;  and, 
therefore,  if  the  vendor  is  sued  by  the  vendee, 
after  the  dishonour  of  the  bill,  for  non-delivery  of 
the  goods,  the  measure  of  damages  is  not  the  full 
contract  price,  but  the  difference  between  the 
contract  and  the  market  prices  of  the  goods. 
Valpy  V.  Oakeley,  16  Q.  B.  941 ;  20  L.  J.,  Q.  B. 
380 ;  16  Jur.  38. 

Loss  on  Eesale.] — If  a  purchaser  refuses 


to  accept  goods  bargained  and  sold,  the  vendor 
may  resell  them  and  recover  against  the  pur- 
chaser the'  amount  of  the  loss  on  the  resale. 
Maclean  v.  Dunn,  4  Bing.  722  ;  1  M.  &  P.  761. 

Kitigation  of  Damages.] — Where  A.,  for  a 
valuable  consideration,  contracted  to  sell  and 
plant  70,000  trees,  on  certain  lands  of  the  defen- 
dant, and  also  well  and  sufficiently  to  keep  in 
order  the  trees  aforesaid,  for  two  years  next  after 
the  planting  thereof,  and  that  sunh  of  them  as 
should  die  during  such  period,  except  from  in- 
jury by  sheep,  game,  or  cattle,  should  be  re- 
planted in  the  autumns  of  the  two  years  by  him  : 
— Held,  that  evidence  of  non-performance  by 
A.  of  any  part  of  his  contract,  by  which  the 
trees  had  become  of  less  value  to  the  defendant, 
was  admissible  to  reduce  the  damages  in  an 
action  on  the  agreement  for  their  price,  and  for 
planting  them.  Allen  v.  Cameron,  3  Tyr.  907  ; 
1  C.  &  M.  832. 

Where  a  contract  between  A.  &  B.  was,  the 
one  to  deliver,  and  the  other  to  accept,  a  steam- 
engine  of  fourteen  horse-power,  and  the  fore- 
man of  B.  went  over  to  the  premises  of  A.  and 
there  saw  a  steam-engine  in  pieces,  which  he  ap- 
proved of,  and  which  steam-engine  was  after- 
wards delivered  by  A.  : — Held,  that  the  fact  that 
the  power  of  the  engine  was  not  a  fourteen 
horse-power  was  no  answer  to  an  action  for  the 
price,  though  it  might  be  given  in  evidence  for 
the  purpose  of  reducing  the  damages.  Parsone 
V.  Leaton,  4  C.  B.  899  ;  16  L.  J.,  0.  P.  181  ;  11 
Jur.  849. 
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Breach  of  Warranty— Death  of  Cattle  fed  on 
Barley  sold.]— The  plaintiff  purchased  from  the 
defeadants,  who  were  a  firm  of  distillers,  a 
quantity  of  gmins,  warranted  by  the  defendants 
as  being  good,  sound  and  merchantable,  and  as 
reasonably  answering  the  description  "  distillers' 
grains."  These  grains  were  ordinarily  used  in 
feeding  cattle,  as  the  defendant  knew,  though 
the  sale  to  the  plaintiff  was  not  expressly  made 
for  that  purpose.  The  substance  delivered  to  the 
plain  tiff,  and  which  was  used  by  him  in  feeding 
cattle,  did  not  answer  the  description  warranted, 
as  it  contained  small  particles  of  lead  and  dele- 
terious matter,  which  had  become  accidentally 
intermixed  with  it  during  a  fire  w^hich  occurred 
at  the  defendants'  premises,  and  the  cattle  fed 
with  the  grains  were  poisoned : — Held,  that  the 
defendants  were  liable  in  damages  for  the  value 
of  the  cattle.  WiUon  v.  Duntille^  6  L.  R.,  Ir. 
210. 

For  the  purpose  of  rendering  a  defendant  re- 
sponsible for  damages,  which,  in  the  oixlinary 
course  of  things,  flow  from  a  particular  breach, 
it  is  unnecessary  that  the  actual  breach  which 
ensued  should  have  bceh  within  the  contempla- 
tion of  the  parties  ;  for  anything  which  amounts 
to  a  breach  of  contract,  whether  foreseen  or  un- 
foreseen, the  party  breaking  the  contract  is  re- 
sponsible.    Ih, 

See  aUo  caset  under  Wabbanties,  8^tpi*a, 


VII.    RIGHTS  OF  UNPAID  VENDOR. 

1.  Lien. 

BeviTing,  on  BUhononr  of  AeoeptanoeiJ — The 

defendants  agreed  to  manufacture  for  ¥.  &  Co. 
4,000  tons  of  iron  rails  to  be  ready  for  delivery 
by  a  certain  date,  ''payment  to  be  made  by 
buyers'  acceptances  of  sellers'  di'afts  at  six 
months'  date  against  inspector's  certificate  of 
approval  and  wharfinger's  certificate  of  each 
500  tons  being  stacked  ready  for  shipment." 
The  defendants  manufactured  the  iron,  and 
inspector's  and  wharfinger's  certificates  were 
duly  given  for  it,  and  in  accordance  with  the 
contract,  F.  &  Co.,  as  the  certificates  were 
delivered  to  them,  accepted  the  drafts  of  the 
defendants,  and  they  negotiated  the  accept- 
ances. Before  the  contract  was  completed,  F. 
and  Co.  filed  a  liquidation  petition,  under 
which  a  receiver  was  appointed.  The  plaintiff, 
to  whom  F.  &  Co.  had  pledged  the  wharfinger's 
certificates  to  secure  an  advance,  filed  a  bill, 
alleging  that  by  the  custom  of  the  iron  trade 
those  certificates  were  warrants  for  the  delivery 
of  the  iron  rails,  and  praying  for  a  declaration 
that  he  was  entitled  to  a  lien  on  the  iron  rails  in 
priority  to  the  defendants,  in  whose  possession 
the  rails  still  remained,  and  for  an  injunction 
to  restrain  the  defendants  from  parting  with  the 
rails  : — Held,  that  the  payment  by  the  accept- 
ances given  by  F.  &  Co.  to  the  defendants  did 
not  amount  to  an  absolute  payment,  but  was 
conditional  on  the  acceptances  being  honoured 
at  maturity,  and  that  the  debt  and  the  vendors' 
lien  revived  on  F.  &  Co.  becoming  openly  in- 
solvent. Gunn  V.  Bolckow,  Vaughan^  ^'  Co.,  10 
L.  R.,  Ch.  491  ;  44  L.  J.,  Ch.  732  ;  32  L.  T.  781 ; 
23  W.  R.  739. 

A.  sold  to  B.  rum  lying  in  the  warehouse  of  C. 
at  L.,  and  delivered  to  B.  an  invoice  with  marks 
and  numbers.    B.  accepted  the  draft  of  A.  for 


the  price,  and  sold  to  D.,  and  obtained  payment 
from  D.  The  usage  at  L.  was  for  the  vendor  to 
deliver  to  the  vendee  delivery  orders,  addressed 
to  the  warehouseman,  who  accepted  such  orders. 
No  delivery  order  was  given  by  A.  to  B.,  except 
for  a  small  portion  of  the  goods,  which  B.  re- 
ceived. By  the  permission  of  B.,  but  without 
the  knowledge  of  A.,  D.  gauged  and  coopered  the 
casks  in  the  warehouse,  and  marked  them  with 
his  initials,  dpon  B.'s  acceptance  being  dis- 
honoured : — Held,  that  A.  had  a  lien  upon  the 
rum  for  the  price.  Dixon  v.  Yates,  2  N.  &  M. 
177  ;  5  B.  &  Ad.  313. 


Payment  of  BUI — Condition.] — K.  pur- 


chased com  at  New  Orleans,  for  the  plaintiff,  a 
London  merchant,  whose  agent  K.  was.  The 
purchase  was  made  with  E.'s  money,  and  K. 
drew;  for  the  amount  upon  the  plaintiff,  the  bill 
being  in  its  body  expressed  to  be  on  account  of 
the  com.  K.  sold  the  bill  to  the  defendant  at 
New  Orleans,  and  at  the  same  time  handed  to  the 
defendant  a  bill  of  lading  of  the  com,  which  had 
been  drawn  for  delivery  to  K.'s  order,  and  in- 
dorsed by  K.  E.  at  the  same  time  empowered 
the  defendant  to  sell  the  com  if  the  bill  of  ex- 
change should  not  be  paid.  Afterwards  E. 
advised  the  plaintiff  of  the  transaction,  for- 
warded to  him  the  invoice,  which  stated  the 
corn  to  be  shipped  at  the  risk  and  on  account 
of  the  plaintiff,  and  requested  the  plaintiff  to 
accept  the  bill  of  exchange : — Held,  that  the 
inference  from  these  facts  was  that  E.  did  not 
transfer  the  property  in  the  corn  to  the  plaintiff, 
subject  to  a  lien,  but  only  transferred  the  pro- 
perty to  the  plaintiff  on  the  condition  of  his 
paying  the  bill  of  exchange,  and  that  in  the 
meantime  the  com  was  the  property  of  the 
defendant.  Jenhyns  v.  Brotmi,  14  Q.  B.  496 ; 
19  L.  J.,  Q.  B.  286. 

Goods  were  sold  under  an  invoice,  which  ex- 
pressed that  they  remained  at  rent.  The  vendee 
subsequently  accepted  a  bill  of  exchange,  drawn 
by  the  vendor  for  the  price,  which  was  negotiated 
by  the  vendor.  Whilst  the  bill  was  running,  the 
vendee  sold  a  part,  which,  by  his  direction,  was 
delivered  by  the  vendor  to  the  sub- vendee,  whom 
the  vendor  charged  with  warehouse  rent  for  the 
part,  which  he  had  paid.  Subsequently  the 
vendee  became  bankrupt,  and  the  bill  was 
dishonoured : — Held,  that  the  assignees  of  the 
vendee  could  not,  without  paying  the  price, 
maintain  trover  against  the  vendor  for  the 
residue  of  the  goods  which  had  remained  in  his 
hands.    Miles  v.  GorUm,  2  C.  &  M.  604. 

A  purchaser  of  goods  accepted  a  bill  for  the 
price,  which  the  vendor  indorsed  over ;  and  the 
indorsee  recovered  judgment  on  the  bill  against 
the  purchaser,  but  did  not  issue  execution  ;  after- 
wards the  vendor  took  up  the  bill  and  received' a 
mortgage  from  the  purchaser,  from  which,  how- 
ever, there  were  no  proceeds : — Held,  that  the 
vendor  was  not,  in  point  of  law,  paid  for  the 
goods.     Tarleton  v.  Allhusen,  2  A.  &  £.  32. 


Lien    lost.] — A    vendor  who    takes  in 


payment  a  promissory  note,  and  negotiates  it, 
loses  his  lien,  which  is  not  revived  upon  the 
dishonour  of  the  note  which  is  outstanding  in 
the  hands  of  an  indorsee.  Bunney  v.  PoyntZj  1 
N.  &  M.  229  ;  4  B.  &  Ad.  568. 

Destroyed   by   reason   of    Property   haTiag 
passed   by    Negotiable   Instruments.] — Goods 
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were  consigned  to  the  plaintifiEs^  order  to  a 
railway  station,  and  the  usual  advice  note  was 
sent  them  by  the  company.  On  the  12th  April 
the  plaintiffs  sold  these  goods  to  J. ,  payment  half 
by  cash,  half  by  bill  at  three  months,  due  the 
13th  July,  and  handed  over  the  advice  note  to 
J.,  with  an  indorsement  directing  the  company 
to  deliver  the  goods  to  J/s  order.  On  the  24th 
April  J.  handed  over  this  delivery  order  to  D.  as 
collateral  security  for  the  payment  of  money  ad- 
vanced to  him  by  D.,  with  a  second  indorsement 
ordering  the  company  to  deliver  the  goods  to 
D.'s  order.  But  neither  this  delivery  order  nor 
that  made  by  the  plaintiffs  was  stamped  in 
accordance  with  the  Stamp  Act,  1870,  s.  89.  J. 
becoming  insolvent,  D.  on  the  14th  May  wrote 
to  the  company  inclosing  the  delivery  order,  and 
directing  them  to  hold  the  goods  to  his  order. 
To  this  he  received  the  following  reply  from  the 
goods  manager,  dated  the  loth  May  :  "  I  have 
yours  of  yesterday,  inclosing  transfer  of  rails, 
and  beg  to  say  I  hold  them  to  your  order  ;  but 
you  will  please  produce  this  order  when  applying 
for  the  rails,  and  which  order  must  also  bear  a 
transfer  stamp  by  both  parties  transferring  the 
goods,  in  accordance  with  the  act  of  parliament. 
You  will  be  aware  they  remain  here  at  owner's 
risk  and  subject  to  our  usual  rent-charges."  On 
the  19th  May,  D.  affixed  an  adhesive  stamp  to 
each  transfer,  but  omitted  to  cancel  the  stamp, 
as  required  by  ss.  24  and  89,  and  the  same  were 
never,  up  to  trial,  so  cancelled.  On  the  23rd 
May,  the  company  wrote  to  the  plaintiffs,  asking 
if  they  consented  to  the  goods  being  delivered 
to  D.,  to  which  they  replied  on  the  23rd  and 
30th  June,  giving  the  company  formal  notice  to 
hold  them  to  their  (plaintiffs')  order  ;  but  upon 
indemnity  being  given  by  D.  the  goods  were 
handed  over  to  D.  The  bill  given  to  the  plain- 
tiffs by  J.  in  part  payment  of  these  goods  not 
being  met  at  maturity,  the  plaintiffs  claimed  the 
goods  as  partial  unpaid  vendors,  and  brought  an 
action  against  the  company  for  wrongfully  part- 
ing with  the  possession  of  them  : — Held,  that 
the  condition  in  the  company's  letter  of  the 
15th  May,  as  to  the  transfer  stamp,  was  no 
qualification  of  their  admission  that  they  held 
the  goods  to  D.'s  order  ;  that  the  letter  was  an 
absolute  attornment  by  the  company  to  D.,  by 
which  the  plaintiffs'  right  of  possession  as  unpaid 
vendors  was  destroyed,  and  that  the  plaintiffs 
were,  therefore,  not  entitled  to  recover.  Piwley 
v.  Great  Eastern  liailway  Cempany,  34  L.  T. 
637. 


Indorsing  Delivery  Order.  ]-~0n  the  3id 


of  March  goods  belonging  to  C,  lying  at  the 
St.  Katharine  Dock,  in  the  custody  of  the  Docks 
Company,  were  bought  by  D,,  as  broker  for 
buyers  and  sellers,  for  B.  &  Co.,  without  dis- 
closing the  names  of  his  principals,  and  D. 
indor^  to  them  the  delivery  order  he  had 
obtained  from  the  sellers,  on  the  representa- 
tion of  B.  &  Co.  that  the  goods  were  wanted  for 
immediate  shipment.  They,  however,  pledged 
their  interest  in  the  goods  to  the  plaintiffs,  and 
indorsed  the  order  to  them.  On  the  prompt  day, 
the  18th  of  March,  the  plaintiffs'  clerk  lodged 
the  order  at  the  London  office  of  the  Docks 
Company,  with  this  memorandum,  **  Hold  within 
to  our  Older,  and  have  warrants  made  out  as 
soon  as  poivible."  He  was  told  that  the  war- 
rants would  be  ready  with  the  goods  on  the  20th 
ot  March.    Three  hours  later  a  messenger  from 


the  office  reached  the  warrant  office  at  the  Dock 
House,  with  a  notice  that  the  order  had  been 
lodged.  Meanwhile  B.  &  Co.  had  stopped  pay- 
ment, and  D.  being  so  informed,  and  having  no 
notice  of  the  plaintiffs'  title,  on  the  same  day 
paid  C.  for  the  goods,  and  through  a  clerk,  who 
reached  the  Dock  House  before  the  messenger 
had  arrived,  obtained  at  the  warrant  office  a 
warrant  for  the  goods  in  the  name  of  C,  who 
indorsed  the  same  to  D.,  and  gave  him  a  second 
delivery  order.  The  first  delivery  order  was 
returned  to  the  plaintiffs  by  the  Docks  Com- 
pany, who  refused  to  act  upon  it.  In  an  action 
by  the  plaintiffs,  claiming  as  against  the  Docks 
Company,  C,  and  D.,  to  Ix;  entitled  to  the 
goods  : — Held,  that  D.  was  the  surety,  and  B.  k 
Co.  the  principal  debtors ;  that,  in  the  circum- 
stances of  the  case,  the  unpaid  vendors'  lien  had 
passed  to  D. ;  that  the  title  to  the  goods  was  in 
D.  Imperial  Bank  v.  London  and  J^.  Katharine 
Dock*  Company,  5  Ch.  B.  195  ;  46  L.  J.,  Ch.  336 ; 
36  L.  T.  233. 


Custom  of  Iron  Trade — ^Warrants.] — By 


the  usage  of  the  iron  trade  warrants  for  goods 
"  deliverable  (f.  o.  b.)  to  A.  B.,  or  their  assigns, 
by  indorsement  hereon,"  are  considered  to  pass  to 
the  holders  for  value  free  from  any  vendor's  lien. 
Merchant  Banking  Company  of  London  v. 
Phoenix  Bessemer  Steel  Company,  6  Ch.  D. 
205  ;  46  L.  J.,  Ch.  418;  36  L.  T.  395;  25  W.  R. 
457. 

A  company,  being  manufacturers  of  steel  rails, 
contracted  with  S.  &  Co.,  iron  merchants,  for  the 
sale  of  a  quantity  of  rails  to  be  rolled  at  their 
works,  and  to  be  delivered  at  intervals,  payment 
to  be  made  as  to  three-fifths  at  three  days'  sight, 
and  as  to  two-fifths  by  buyers'  acceptances  at 
four  months.  On  the  completion  of  each  por- 
tion of  goods  a  warrant  for  the  same  in  the  above 
form  was  sent  to  6.  &  Co.  with  an  invoice  and 
drafts  for  the  purchase-money,  and  the  goods  re- 
ferred to  in  the  warrants  were  stacked  at  the 
works.  In  the  meantime  S.  &  Co.  pledged  the 
several  warrants,  and  indorsed  the  same  to  the 
plaintiffs.  Before  the  contract  was  completed, 
when  only  part  of  the  goods  was  paid  for,  S.  &  Co. 
became  bankrupt,  and  their  acceptances  were 
dishonoured.  At  that  time  part  of  the  goods  had 
been  despatched  in  waggons  sent  by  order  of  S. 
&  Co.,  and  was  stored  in  a  railway  company's 
warehouse,  addressed  to  the  agents  of  S.  &  Co., 
and  part  remained  stacked  at  the  works  : — Held, 
that,  by  the  usage  of  the  iron  trade,  as  well  as 
by  the  intention  of  the  parties  as  shewn  by  their 
course  of  dealing,  the  plaintiffs,  as  holders  for 
value  of  the  warrants,  were  entitled  to  the  goods 
free  from  any  vendor's  lien.    Ih, 


-Delivery,  whether  Actnal  or  Constmctiye.] 


— The  defendants  sold  to  B.  &  Co.  100  tons  of 
zinc  (unappropriated)  upon  certain  terms  of  pay- 
ment, giving  them  at  the  time  of  the  contract 
four  several  documents  to  the  following  effect : — 
**  We  hereby  undertake  to  deliver  to  your  order 
indorsed  hereon  twenty-five  tons  merchantable 
sheet  zinc  off  your  contract  of  this  date."  Upon 
the  faith  of  these  docaments,  the  plaintiffs  bought 
of  B.  &  Co.,  and  paid  for,  fifty  tons  of  the  zinc 
mentioned  in  the  contract.  B.  &  Co.  having 
failed,  and  the  contract  price  being  unpaid,  the 
defendants  refused  to  deliver  the  zinc  : — Held, 
that  the  giving  of  these  delivery  orders  or  under- 
takings did  not  estop  the  defendants  from  setting 
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up,  as  against  the  vendees  of  B.  k  Co.,  their  right 
as  unpaid  vendors  to  withhold  delivery.  Far- 
miloe  V.  Bain,  1  C.  P.  D.  445  ;  45  L.  J.,  C.  P. 
264  ;  34  L.  T.  324. 

Unless  actual  possession  of  goods  sold  has  been 
delivered  to  the  purchaser,  the  vendor  is  not  de- 
prived of  his  right  of  lien  as  against  the  assignees 
of  the  purchaser,  in  the  event  of  his  insolvency. 
Grice  v.  Richardson,  3  App.  Cas.  319  ;  47  L.  J., 
P.  C.  48 ;  37  L.  T.  677  ;  26  W.  R.  358. 

An  indorsen;ient  on  warehouse  certificates  by 
the  vendor's  clerk,  making  the  goods  deliverable 
to  the  purchaser's  order,  and  entered  in  the  trans- 
fer book,  is  not  such  a  constructive  delivery  as 
would  defeat  the  vendor's  right.    lb. 

When  the  vendors  were  also  warehousemen  of 
the  goods  sold,  under  an  arrangement  with  the 
purchasers  to  pay  warehouse  rent : — Held,  that, 
as  the  goods  remained  in  the  possession  of  the 
vendors  and  no  actual  delivery  had  been  made  to 
the  purchasers,  the  vendors'  lien  revived  upon  the 
insolvency  of  the  vendees.    lb. 

Wharfinger's  certificates  are  not  warrants  for 
delivery,  and  no  custom  of  trade  to  raise 
money  upon  such  certificates  can  alter  the 
nature  of  the  certificates  or  affect  the  vendor's 
lien.  Ounn  v.  Bolrkow,  Vaughan  A  Co.,  10  L.  R., 
Ch.,  491  ;  44  L.  J.,  Ch.  732  ;  32  L.  T.  781  ;  23 
W.  R.  739. 

Timber,  which  was  deposited  in  the  name  of 
A.,  the  importer,  in  the  West  India  Docks,  was 
sold  by  him  to  B. :  B.  afterwards  contracted  to 
sell  the  timber  to  C,  who  accepted  a  bill  for  the 
amount,  B.  giving  him  an  invoice  of  the  timber, 
and  a  delivery  order.  The  dock  company 
refused  to  deliver  the  timber,  except  upon  an 
order  from  A.  C.  became  bankrupt  without 
having  obtained  such  an  order,  and  the  bill  was 
dishonoured : — Held,  that  there  had  been  no 
constructive  delivery  to  C,  so  as  to  put  an  end 
to  B.'s  lien  on  the  timber  for  the  price. 
LackingtOH  v.  Atherton,  7  M.  &  G.  360  ;  8  Scott, 
N.  R.  38  ;  8  Jur.  406  ;  13  L.  J.,  C.  P.  140. 

Held,  also,  that  B.  was  not  estopped,  by  having 
given  a  delivery  order,  from  disputing  the  opera- 
tion of  such  an  order  as  a  constructive  delivery  of 
the  timber,    lb. 

The  giving  of  a  delivery  order  does  not,  with- 
out some  positive  act  done  under  it,  operate  as  a 
constructive  delivery  of  the  goods  to  which  it 
relates,  nor  deprive  the  owner  of  the  goods,  who 
gave  it,  of  his  right  of  lien  for  their  price,  even 
as  against  the  claims  of  a  third  person  who  has 
bon&  fide  purchased  them  from  the  original 
vendee.  JrBwan  y.  &fn'th,  2  H.  L.  Cas.  309  ; 
13  Jur.  265. 

Bill  of  Lading  to  Shipper's  Order.] — Upon  a 
sale  of  goods,  where  the  shipper  takes  and  keeps 
in  his  own  hands  a  bill  of  lading,  making  the 
goods  deliverable  to  the  shipper's  order  with  the 
intention  to  protect  himself,  the  effect  of  his  so 
doing  is  to  preserve  to  him  a  hold  over  the  goods 
until  the  vendee  has  fulfilled,  or  has  been  ready 
and  willing  to  fulfil,  the  conditions  of  the  sale ; 
and  the  hold  so  preserved  is  not  merely  a  right 
to  retain  possession  till  those  conditions  are 
fulfilled,  but  involves  in  it  a  power  to  dispose  of 
the  goods  on  the  vendee's  default,  so  long  at 
least  as  the  vendee  continues  in  default.  Ogg  v. 
Shuter,  1  C.  P.  D.  47  ;  45  L.  J.,  C.  P.  46  ;  33 
L.  T.  492  ;  24  W.  R.  100— C.  A. 

L.,  in  France,  contracted  to  sell  to  the  plain- 
tiffs in  England  a  certain  quantity  of  potntoes, 


to  be  shipped  free  on  board  at  Dunkirk,  cash 
against  bill  of  lading,  and  took  a  bill  of  lading  to 
his  own  order.  On  the  arrival  of  the  ship  and 
tender  of  the  bill  of  lading,  the  plaintiffs,  errone- 
ously believing  that  the  full  number  of  sacks  had 
not  been  sent,  made  default  in  payment.  The 
defendant,  by  order  of  L.,  re-sold  the  potatoes. 
After  the  re-sale,  the  plaintiffs  were  ready  and 
willing  to  pay  the  price,  and  demanded  the 
potatoes: — Held,  that  the  defendant  was  not 
liable  in  trover  to  the  plaintilb.    lb. 

After  Part  DeliTery.]— It  is  not  an  entire 
waiver  of  a  condition  to  be  paid  for  goods  on 
delivery,  that  the  vendor  allowed  the  purchaser 
to  carry  away  part  of  the  goods  without  being 
paid  for  them.   Payne  v.  Shidbolt,  1  Camp.  427. 

The  plaintiff,  having  purchased  timber  growing 
on  the  land  of  B.,  felled  it,  and  afterwuds  sold 
it  to  J.  at  a  certain  price  per  cubic  foot,  J.  to  be 
at  liberty  to  convert  the  timber  on  the  land. 
The  trees  were  marked  and  measured  by  J.,  the 
number  of  cubic  feet  in  each  tree  being  ascer- 
tained, but  the  total  contents  were  not  summed 
up.  Some  of  the  trees  were  taken  away  by  the 
purchaser  : — Held,  that  the  transfer  of  the  whole 
was  complete,  and  consequently,  that  the  vendor 
bad  no  right  of  lien  for  the  unpaid  price  of  the 
timber.  TanJtlty  v.  Tvmer,  2  Scott,  238  ;  2  Bing. 
N.  C.  151  ;  1  Hodges,  267. 

A  vendor  has  a  general  lien  for  the  price  of  the 
goods  sold  while  in  his  possession,  even  after  a 
part  delivery,  if  the  right  to  stop  in  transitu  is 
not  gone.  Hanson  v.  Meyer,  6  East,  614 ;  2 
Smith,  670. 

DeliTery  of  Keys.] — Goods  were  sold  to  be 
paid  for  by  instalments,  the  balance  to  be  paid 
before  removal.  The  vendor  allowed  the  vendee 
to  place  the  goods  under  lock  and  key  upon  the 
vendor's  premises,  and  delivered  the  key  to  the 
vendee,  but  retained  the  key  of  t)ie  external  in- 
closure.  The  balance  remaining  unpaid  : — Held, 
that  the  vendee  had  not  such  a  possession  as 
entitled  him  to  maintain  trover  against  the 
vendor  upon  a  wrongful  removal  and  sale  of  the 
goods.  Milgate  v.  Kebble,  3  M.  &  G.  100  ;  3 
Scott,  N.  R.  358. 

After  Yerdiot.] — ^A.  sells  to  B.  a  carriage,  to  be 
paid  for  partly  by  a  bill  upon  delivery,  and 
partly  by  a  bill  at  a  future  day,  and  B.  neglecting 
to  take  the  carriage,  A.  obtains  a  verdict  against 
him  for  goods  bargained  and  sold.  Until  the 
amount  is  paid  to  him  he  has  a  lien  upon  the 
carriage.    Ilottlditch  v.  Desanges,  2  StarL  337. 

Part  Payment.] — The  right  of  an  unpaid  vendor 
to  a  lien  on  goods  in  the  hands  of  his  agent  is 
not  taken  away  by  the  fact  that  the  vendor  has 
recovered  a  verdict  for  their  price  against  the 
purchaser,  and,  under  a  county  court  order  for 
payment  of  the  debt  by  instalments,  has  been 
paid  one  instalment  of  it.  Serirefter  v.  Oreat 
Wort  hem  Railtcay  Company,  19  W.  R.  388. 

A  quantity  of  tea  was  sold  at  a  price,  which 
was  to  be  paid  at  a  future  day.  Aiter  the  day 
had  elapsed,  the  purchaser  paid  a  sum  on  account, 
and  wrote  to  the  vendors,  who  bad  retained  the 
warrants  in  their  possession,  requesting  them  to 
wait  the  arrival  of  the  overland  mail,  and  on  its 
receipt  to  dispose  of  the  tea.  He  afterwards 
became  bankrupt : — Held,  that  the  vendors  had 
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a  lien  on  the  tea  for  the  unpaid  purchase-money. 
Twining,  Ex  parte,  1  Mont.  D.  &  D.  691 ;  5  Jur. 
536. 

Trover  by  Purehaser.] — ^A  purchaser  of  goods, 
of  which  the  vendor  retains  possession  with  a  lien 
for  unpaid  purchase-money,  cannot  maintain 
trover  against  a  mere  wrongdoer.  Lord  v.  Price, 
9  L.  R.,  Ex.  54  ;  43  L.  J.,  Ex.  49  ;  30  L.  T. 
271  ;  22  W.  R.  318. 


2.  Stoppage  in  tbansitu. 
a.  Nature  of  Bi^ht. 

Stoppage  in  transitu  is  an  ordinary  legal  right, 
as  to  which  a  court  of  equity,  unless  by  reason 
of  some  unusual  circumstances,  will  not  interfere. 
Straker  v.  Eming,  34  Beav.  147 ;  11  Jur.,  N.  S. 
127  ;  11  L.  T.  688  ;  13  W.  R.  286. 

Where  Pledge.^ — An  equitable  right  of  (quasi) 
stoppage  in  transitu  remains  in  the  vendor,  not- 
withstanding an  indorsement  of  the  bill  of  lading 
by  the  vendee  to  a  person  who  advances  money 
on  the  security  of  such  indorsement.  But  such 
right  of  the  vendor  is  subject  to  the  right  of  the 
indorsee  to  be  repaid  his  advances.  Westzinthus, 
In  re,  2  N.  &  M.  644  ;  5  B.  &  Ad.  817. 

The  vendor  has  an  equity  to  require  the  in- 
dorsee of  the  bill  of  lading  to  repay  himself  out 
of  other  property  of  the  vendee  in  his  hands,  as 
far  as  such  other  property  will  extend.    Ih, 

And  if  the  indorsee  applies  the  proceeds  of  the 
property  so  equitably  stopped  in  transitu  in  pay- 
ment of  his  debt,  the  vendor  will  have  a  lien 
npon  the  interest  of  the  vendee  in  such  other 
property.    Ih, 

Suhsale.] — The  purchaser  of  goods  (shipped 
by  the  vendor)  consigned  them  abroad,  and  in- 
dorsed the  bill  of  lading  to  a  bank  as  security 
for  an  advance.  Afterwards  and  before  the 
arrival  of  the  ship  the  consignees  sold  the  goods 
**  to  arrive "  to  sub-purchasers,  to  whom  they 
were  delivered.  The  purchaser  having  become 
bankrupt,  the  unpaid  vendor  gave  notice  to  the 
master,  after  the  subsales  but  before  delivery 
and  before  payment  of  the  freight,  to  stop  the 
goods  in  transitu.  The  consignees  remitted  the 
proceeds  of  the  subsales  to  the  bank,  who  after 
repaying  themselves  their  advance,  handed  to 
the  trustee  of  the  bankrupt  the  balance,  which 
-was  less  than  the  original  purchase-money  : — 
Held,  that  the  principles  established  by  Westzin- 
thujf,  In  re  {5  B,  Sa  Ad.  817),  and  Spalding  v. 
Buding  (6  Beav.  376 ;  12  L.  J.,  Ch.  503)  were 
applicable  ;  that  the  right  of  stoppage  in  tran- 
situ was  not  at  an  end  when  the  notice  was 
given  ;  and  that  the  vendor  was  entitled  to  the 
balance  after  satisfaction  of  the  bank's  claim. 
Kemp  V.  Folk,  7  App.  Cas.  673 ;  52  L.  J.,  Ch. 
167  ;  47  L.  T.  454  ;  31  W.  R.  126  ;  5  Asp.  M.  C. 
1— H.  L.  (B.). 

A  resale  of  goods  by  a  vendee,  and  payment  to 
him,  does  not  destroy  the  vendor's  right  of  stop- 
page in  transitu.  Oraven  v.  Ryder,  6  Taunt. 
43S  ;  2  Marsh.  127  ;  Holt,  100.  Af^d  gee  cases 
post,  col.  964. 


Sight  Analogoos  to.]— H.  agreed  to  deliver 
330  tons  of  bleaching  powder  to  £.,  at  the  rate 
of  30  tons  per  month,  E.  paying  for  each  de- 
livery of  30  tons  within  one  fortnight  from  that 


delivery.  When  only  30  tons  remained  to  be 
delivered,  E.  made  a  declaration  of  his  insol- 
vency ;  H.  retained  the  30  tons ;  C,  the  creditors' 
trustee  of  E.,  demanded  delivery  of  the  30  tons, 
which  H.  refused  to  make ;  and  H.  also  returned 
E.'s  debit  note  of  150^.,  the  price  of  the  30  tons : — 
Held,  that  H.  had  a  clear  right  to  refuse  delivery, 
whether  on  the  ground  of  a  rescission  of  the 
contract,  or  in  exercise  of  a  right  analogous  to 
that  of  stoppage  in  transitu.  Edwards,  In  re, 
CJialmers,  .Ex  parte,  42  L.  J.,  Bk.  2  ;  21  W.  R. 
138.  Affirmed,  8  L.  R.,  Ch.  289  ;  42  L.  J.,  Bk. 
37  ;  28  L.  T.  325  ;  21  W.  R.  349.  See  Phoinix 
Bessemer  Company,  In  re,  ante,  col.  918. 

Price  Compoimded  for.]— A.  sold  to  B.  a  butt 
of  wine,  which  wus  not  delivered ;  B.  com- 
pounded with  )iis  creditors,  and  the  amount  was, 
by  A.'s  consent,  included  in  the  composition. 
The  composition-money  was  secured  by  .bills,  and 
A.  had  a  claim  against  B.  beyond  the  price  of 
the  wine.  Before  the  whole  of  the  composition 
was  paid,  B.  demanded  the  wine  from  A.,  who 
refused  to  deliver  it : — Held,  that  he  was  bound 
to  deliver  it,  as  he  had  undertaken  to  do  so ;  and 
that  the  doctiiuc  of  stoppage  in  transitu  did  not 
apply.    Nicholls  v.  Hart,  5  C.  &  P.  179. 

Whether  Contract  Bescinded  by.] — A  vendor 
of  cotton  in  America,  by  direction  of  the  pur- 
chasers in  England,  shipped  the  cotton  on  board 
a  vessel  belonging  to  tne  latter,  who  became 
bankrupt  before  its  arrival.  A  mortgagee  of  the 
ship,  who  happened  to  be  an  agent  of  the  vendor, 
took  possession  of  the  ship  under  his  mortgage, 
and  sold  the  cotton  under  a  supposed  right  on 
the  part  of  his  principal  to  stop  it  in  transitu, 
and  the  principal  sanctioned  the  transaction  as 
between  himself  aud  his  agent  by  accepting  a 
credit  in  account  for  the  proceeds  of  the  cotton. 
The  assignees  of  the  purchasers  then  brought  an 
action  against  the  mortgagee  for  the  seizure,  and 
he  paid  them,  under  a  compromise,  the  amount 
for  which  the  cotton  sold  : — Held,  that  the  con- 
tract was  not  rescinded  by  the  seizure  of  the 
cotton,  but  that  the  vendor  was  entitled  to  prove 
for  the  purchase-money.  Humberston,  In  re,  De 
Gex,  262  ;  8  Jur.  675. 

In  respect  of  what  Goods  or  ICatters.] — The 
right  of  stoppage  in  transitu  extends  only  over 
the  goods  themselves  and  the  net  proceeds  of  the 
sale,  and  not  over  the  policy-moneys  paid  in 
respect  of  insurances  effected  by  the  vendee. 
Berndtson  v.  Strang,  3  L.  R.,  Ch.  588  j  37  L.  J., 
Ch.  665  ;  19  L.  T.  40  ;  16  W.  R.  1025. 

Where  a  party  remits  money  on  a  particular 
account  for  a  particular  purpose,  and  the  con- 
signee becomes  insolvent,  it  may  be  stopped  in 
transitu  ;  aliter,  where  it  is  a  general  remittance 
from  a  debtor  to  his  creditor  on  account  of  his 
debt.    Smith  v.  Boicles,  2  Esp.  578. 


b.  Who  Entitled  to  Stop. 

Where  Mutual  Dealings.^ — A  merchant  in 
England  sent  goods  of  a  given  value  to  a  mer- 
chant at  Quebec  for  sale  on  his  account.  Before 
the  goods  were  sold  or  the  proceeds  ascertained, 
the  latter  shipped  three  cargoes  of  timber  to  the 
former  to  credit  in  account ;  two  of  them  arrived ; 
against  the  third  the  consignor  drew  a  bill  for  the 
amount  whilst  it  was  in  transitu ;  in  the  interval 
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the  consignee  dishonoured  the  bill  and  became 
insolvent : — Held,  that  the  consignor  had  a  per- 
fect right  of  stoppage  in  transitu,  and  was  not 
boand  to  wait  until  their  mutual  accounts  were 
finally  adjusted.     Wood  v.  Jones,  7  D.  &  R.  126. 

Correspondent  Abroad— Payment  by  Bills.] — 
A  trader  here  gave  an  order  to  his  correspondent 
abroad  to  ship  him  goods,  which  the  latter  pro- 
cured upon  his  own  credit,  without  naming  the 
trader  here,  and  shipped  to  him  at  the  original 
price,  charging  only  his  commission : — Held,  that 
the  correspondent  abroad  was  so  far  a  vendor  as 
between  him  and  the  trader  here,  that,  on  the 
bankruptcy  of  the  latter,  he  might  stop  the 
goods  in  transitu,  by  procuring  the  bill  of  lading 
&om  the  bankrupt's  brother ;  and  this,  though 
the  trader  here  had  before  his  bankruptcy  ac- 
cepted bills  drawn  on  him  by  his  correspondent 
for  the  amount  of  the  goods  ;  such  acceptances, 
provable  under  his  commission,  amounting  at 
most  to  part  payment  for  the  goods,  which 
did  not  take  away  the  vendor's  right  to  stop  in 
transitu.     Fei^e  v.  Wray,  3  East,  93. 

Agent  of  Bankrupt.] — ^Where  goods  are  fur- 
nished to  the  agent  of  a  bankrupt,  on  the  agent's 
credit,  he  may,  to  protect  himself,  stop  them  in 
transitu,  and  give  them  a  new  direction  adversely 
to  "his  principal ;  but  if  he  gives  them  a  fresh 
destination,  in  furtherance  of  the  usual  course  of 
business  of  the  principal,  they  pass  to  the  as- 
signees as  in  the  order  and  disposition  of  the 
bankrupt.  Uawkes  v.  Dunn^  1  Tyr.  413  ;  1  C.  &  J. 
519. 

Agents  on  behalf  of  Prinoipals — Batifioation.] 
— C.  and  T.,  merchants  at  Liverpool,  sent  orders 
to  I.,  a  merchant  at  New  York,  to  purchase  for 
them  goods,  which  were  accordingly  shipped  by 
him  in  five  vessels  bound  to  Liverpool,  and  con- 
signed to  C.  and  T.,  who  after  the  receipt  of  the 
g4X)ds  by  one  of  the  vessels,  stopped  payment  on 
the  7th  April,  1846.  I.  had  drawn  bills  for  the 
goods  partly  on  C.  and  T.  and  partly  on  B.  &  Co., 
with  whom  C.  and  T.  had  dealings.  B.  &  Co., 
who  were  merchants  at  Liverpool,  and  also  had 
a  house  of  business  at  New  York,  purchased  there 
several  of  the  bills,  which  were  drawn  at  sixty 
days'  sight,  and  were  dated,  some  on  the  28th 
March,  and  the  rest  on  the  30th.  On  the  8th  of 
May,  a  fiat  in  bankruptcy  issued  against  C.  and 
T.  The  four  other  vessels  arrived  at  Liverpool 
on  the  3rd,  5th,  6th,  and  9th  of  May  respectively, 
and  immediately  on  the  arrival  of  each,  and 
whilst  the  transitus  of  the  goods  on  board  con- 
tinued, B.  &  Co.,  on  behalf  of  I.,  gave  notice  to 
the  master  and  consignees  of  each  ship,  claiming 
to  stop  the  goods  in  transitu.  B.  &  Co.  were  not 
the  general  agents  of  I.,  nor  had  they  received 
from  him  any  authority  to  make  this  stoppage. 
On  the  11th  May  the  assignees  of  C.  and  T.  made 
a  formal  demand  of  the  goods  from  the  master 
and  consignees  of  each  of  the  four  ships,  at  the 
same  time  tendering  the  freight,  but  they  refused 
to  deliver  them,  and  on  the  same  day  delivered 
the  whole  to  B,  &  Co.  On  the  next  day  the 
assignees  made  a  formal  demand  of  the  goods 
from  B.  k.  Co.,  but  they  refused  to  deliver  them 
np,  claiming  title  under  the  stoppage  in  transitu. 
On  the  28th  April,  1.  heard  at  New  York  that  C. 
and  T.  had  stopped  payment,  and  on  the  next 
day  he  executed  a  power  of  attorney  to  H.,  at 
Xiverpool,  authorizing  him  to  stop  the  goods  in 


transitu.  This  was  received  by  H.  on  the  13th 
May,  and  he  on  that  day  adopted  and  confirmed 
the  previous  stoppage  by  B.  &  Co,  I.  afterwards 
adopted  and  ratified  all  that  had  been  done  both 
by  H.  and  B.  &  Co :— Held,  first,  that  there 
could  be  no  v^id  stoppage  in  transitu  after  the 
formal  demand  of  the  g(>ods  by  the  assignees  on 
the  11th  May,  and  the  subsequent  delivery  of 
them  to  the  defendant.  Bird  v.  Brown,  4  Ex. 
786 ;  19  L.  J.,  Ex.  154  ;  14  Jur.  132. 

Held,  secondly,  that  the  ratification  of  the 
stoppages  by  I.,  after  the  conversion  by  B.  &  Co., 
had  not  the  effect  of  altering  retrospectively  the 
ownership  of  the  goods,  which  had  already  vested 
in  the  assignees  of  C.  and  T.    lb. 


Authority.]  —  M.  k  Co.,  merchants  of 


Jamaica,  ordered  of  P.  and  G.,  merchants  of 
Baltimore,  goods,  to  be  shipped  from  Baltimore 
to  Jamaica,  at  the  risk  and  expense  of  M.  &  Co. 
The  goods  were  shipped  on  board  the  ship  C, 
and  were,  by  the  terms  of  the  bills  of  lading,  de- 
liverable to  M.  &  Co.  or  their  assigns,  on  payment 
of  freight.  The  goods  were  not  paid  for.  While 
the  vessel  was  on  her  voyage,  M.  &  Co.  became 
bankrupt.  On  her  arrival  at  Jamaica,  the  agents 
of  P.  and  G.  went  on  board,  and  demanded  a 
package  of  the  cargo,  in  the  name  of  the  whole,  on 
behalf  of  P.  and  5.  Before  the  arrival  of  the 
goods  at  Jamaica,  P.  and  G.  wrote  to  their  agents, 
saying,  "  in  disposing  of  the  cargo,  use  your  own 
judgment,"  and  forwarded  a  power  of  attorney 
for  that  purpose ;  but  the  letter  did  not  arrive 
at  Jamaica  till  after  the  agents  had  seized  the 
cargo  : — Held,  first,  that  the  agents,  at  the  time 
of  the  seizure  of  the  goods,  had  authority  to  stop 
the  goods  in  transitu  on  behalf  of  P.  and  G. 
Hutchings  v.  Nunet,  1  Moore,  P.  C.  C,  N.  S. 
243  ;  10  Jur.,  N.  S.  109  ;  9  L.  T.  125. 

Held,  secondly,  that  there  was  an  effectual 
stoppage  in  transitu  of  the  goods  bv  the  agents. 
lb. 


End  of  Transit.] — W.  at  Bahia  sold  goods 


to  A.  at  Glasgow.  By  the  contract  W.  shipped 
them  on  board  a  vessel  chartered  by  himself,  to 
proceed  cither  direct  or  vi&  Falmouth,  Cowes  or 
Queenstown,  for  orders  to  any  port  in  the  United 
Kingdom,  or  a  specified  part  of  the  continent. 
The  bill  of  lading  was  made  out  in  the  name  of 
W.  to  order,  or  his  assigns,  signed  by  the  master, 
and  indorsed  in  blank  by  W.,  who  forwarded  it 
with  the  charter-party  and  invoice,  which  ex- 
pressed the  goods  to  be  shipped  on  the  account 
and  at  the  risk  of  A.,  through  his  agents,  to  A. 
The  bill  of  lading,  charter-party,  and  invoice 
were  received  by  A.  When  the  vessel  arrived  at 
Falmouth  W.'s  agents  applied  to  A.  for  in- 
structions as  to  the  port  of  destination ;  but, 
before  such  instructions  were  g^ven,  heard  of  A.'s 
insolvency  : — Held,  that  W.'s  agents  had  a  right 
to  stop  in  transitu,  as  the  goods  had  never 
arrived  at  their  destination.  Eraser  v.  Witt,  7 
L.  R.,  Eq.  64  ;  19  L.  T.  440  ;  17  W.  R.  92. 


Agent  treated  as  Pnrohaser.] — ^A.  &  Co., 


merchants  of  Londonderry,  instructed  their 
correspondent.  A.,  a  merchant  in  London,  to 
purchase  com  on  their  account.  A.  purchased  a 
cai'go  of  Indian  corn,  and  sent  a  contract  note  to 
the  vendors,  R.  &  Co.,  which  stated  that  the 
cargo  was  "  sold  by  order  and  for  account  of  R. 
&  Co.,  to  our  principals,  shipped  per  Cleopatra," 
I  at  the  price  of  24«.  6d.  per  quarter.    The  entry 
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of  the  sale  in  the  books  of  R.  &  Co.  made  A. 
'*  debtor  to  the  cargo  of  Indian  com  ; "  and  thej 
sent  to  A.  the  charterparty,  the  bill  of  lading 
duly  indorsed,  an  invoice,  and  an  order  directing 
the  captain  to  act  upon  the  instructions  of  A.  In 
the  inyoice  A.  was  made  the  purchaser  of  the 
cargo.  On  the  day  of  the  purchase  A.  wrote  to 
A.  k  Co.,  advising  them  of  ^*  having  purchased 
for  your  account  the  cargo  at  2U,  9d"  and  in- 
closing the  bill  of  lading  and  other  documents 
received  from  R.  k  Co.,  as  also  A.'s  draft  for 
1,525/.  16#.  Sd,  at  three  months,  and  an  invoice 
signed  by  A.,  and  stating  that  the  cargo  was 
bcught  by  order,  and  for  account  and  risk  of  A. 
&  Co.  at  24«.  9d,  per  quarter.  A.  jifterwards 
wrote  requesting  the  draft  to  bo  made  payable  at 
a  banker's,  *'  as  it  facilitates  our  discounting  the 
bill.'*  The  draft  was  returned  to  A.  accepted, 
and  before  the  bill  was  due  he  became  bankrupt, 
and  R.  k  Co.  thereupon  stopped  the  cargo  in 
transitu,  not  having  received  payment  for  it  *'  on 
account  (as  they  stated)  of  the  bankruptcy  of  the 
cargo  buyer."  A.  k  Co.  then  wrote  to  R.  k  Co., 
stating  that  A.,  **from  whom  we  bought  the 
cargo,"  had  informed  them  of  its  being  stopped, 
and  stating  that  they  would  then  take  up  their 
acceptance  upon  the  cargo  being  allowed  to  pro- 
ceed. A.  k  Co.  afterwards  paid  to  R.  &  Co.  the 
amoont  of  the  cargo,  as  invoiced  by  R.  k  Co.  to 
A.,  upon  being  indemnified  by  R.  k  Co.,  and  the 
cargo  was  allowed  to  proceed  as  ordered  by  A.  k 
Co. : — Held,  in  an  action  by  the  assignees  of  A. 
to  recover  the  amount  of  A.  k  Co.'s  acceptance, 
that  the  documents  shewed  that  A.  was  the  pur- 
chaser of  the  corn  from  R.  k  Co.  and  the  seller 
of  it  to  A.  &  Co.,  and  not  merely  an  agent ;  that, 
therefore,  R.  k  Co.  had  not  at  the  time  the  right 
of  stoppage  in  transitu ;  and  that  the  assignees 
were  entitled  to  recover.  Pcniwll  v.  Alexander, 
3  El.  k  Bl.  283  j  23  L.  J.,  Q.  B.  171  ;  18  Jui'.  627. 

Alien  Enemy — licence.] — A  trading  licence 
from  the  crown  to  British  merchants  to  send  a 
ship  in  ballast  to  an  enemy's  port,  there  to  re- 
ceive and  load  a  cargo,  and  import  it  into  this 
country,  by  legalizing  the  purchase  by  the  sub- 
ject, legalizes  the  sale  by  the  enemy,  and  im- 
pliedlv  legalizes  the  vendor-enemy's  right  to 
stop  tne  g^^ds  in  transitu  after  their  arrival  in 
port  here,  upon  the  intermediate  insolvency  of 
the  vendees,  after  a  part  payment  only  (which 
was  offered  to  be  refunded),  and  also  to  employ 
An  agent  here  for  that  purpose  ;  and  such  agent 
having  possessed  himself  of  the  goods,  the  as- 
signees of  the  bankrupt  vendees  cannot  recover 
from  him  the  value  of  them  in  trover,  FeiUon 
V.  Pearson,  15  East,  419. 

o.  BiEect  of  Fart  Payment  or  Acoeptancefl. 

Part  Payment.] — A  consignor's  right  of  stop- 
ping goods  in  transitu  is  not  taken  away  by  the 
consignee's  having  partly  paid  for  the  goods. 
Jivdgwn.  v.  Lay,  7  T.  R.  440, 

Aeceptances.] — But  the  vendor,  having  taken 
the  vendee's  acceptances  in  payment,  cannot 
stop  the  goods  in  transitu,  unless  the  bills  have 
been  dishonoured,  JDavU  v.  Iteijtuddit,  1  Stark. 
115. 

Condition  precedent.] — A.,  a  merchant 

in  Liverpool,  bought  certain  winches  of  yam  of 
B.,  in  London,  through  C,  who  acted  as  broker 

VOL,  VI, 


for  both  parties,  **  To  be  taken  immediately 
from  the  wharf  in  London  and  paid  for  by  the 
buyer's  acceptance  at  four  months."  B.  sent  an 
invoice  of  the  goods  to  A.,  inclosing  a  bill  of  ex- 
change for  his  acceptance,  and  on  the  same  day 
C,  acting  as  agent  for  A.,  directed  the  goods  to 
be  forwarded  by  rail  to  Liverpool,  Upon  their 
arrival  there  the  railway  company  sent  A.  the 
usual  advice  note  that  the  goods  '*  remained 
there  to  his  order,  and  were  then  held  by  the 
company,  not  as  carriers,  but  as  warehousemen.'* 
A.  did  not  accept  the  bill  of  exchange,  but  filed 
a  petition  for  liquidation.  B.  having  claimed 
the  right  of  stoppage  in  transitu  as  against  the 
trustee  under  A.'s  liquidation  : — Held,  that  the 
acceptance  of  the  bill  of  exchange  was  not  a 
condition  precedent  to  the  passing  of  the  pro- 
perty in  the  goods ;  and  also  that  the  goods  on 
arriving  at  Liverpool  had  reached  their  final 
destination^  and  consequently  that  the  transit  us 
had  ended.  Catling,  Ejs  jtarte^  CJiadwick,  In 
re,  29  L.  T.  431, 


Of  Paetor.] — If,  in  consideration  of  goods 


being  consigned  to  him,  a  factor  accepts  bills 
drawn  by  the  consignor,  and  pays  part  of  the 
freight,  and  becomes  insolvent  before  the  bills 
are  due,  and  before  the  goods  get  into  his  actual 
possession,  the  consignor  may  stop  them  in  tran- 
situ. Kinloch  v.  Craig,  4  Bro.  P,  C,  47  ;  3  T,  R, 
119,783. 


Tender  of  Bill.] — ^A  consignor  of  goods, 


who  has  received  the  acceptance  of  the  consignee 
iyv  part  of  the  goods,  may  stop  them  in  transitu 
on  the  consignee's  insolvency,  and  retain  posses- 
sion of  them  without  tendering  back  the  bill, 
Edwards  v.  Bretcer,  2  M.  &  W,  375. 


Balance  of  Aceonnt.] — A.,  being  indebted 


to  B.  on  the  balance  of  accounts,  including  bills 
still  running  accepted  by  B.  for  A.,  consigned 
goods  to  B.  on  account  of  this  balance  : — Held, 
that  A.  had  a  right  to  stop  the  goods  in  transitu, 
upon  B.  becoming  insolvent  before  the  bills  were 
paid.     Vertnc  v.  Jewell,  4  Camp,  31. 

d.  Notioe  or  Claim  to  Stop. 

Sni&oienoy.] — A  claim  made  without  obtaining 
actual  possession  is  sufiicient  in  the  case  of  stop- 
page in  transitu.  Nortluiy  v.  Field,  2  Esp.  613 ; 
S,  P.,  Hoist  V.  Pownall,  1  Esp.  240. 

To  whom.] — A  notice  of  stoppage  in  transitu, 
to  be  effectual,  must  be  given  either  to  the  per- 
son who  has  the  immediate  custody  of  the  goods, 
or  to  the  principal  whose  servant  has  the  custody, 
at  such  a  time  and  under  such  circumstances  as 
that  he  may,  by  the  exercise  of  reasonable  dili- 
gence, communicate  it  to  his  servant  in  time  to 
prevent  the  delivery  to  the  consignee.  White» 
head  v.  Anderson,  9  M.  &  W,  518 ;  11  L.  J.,  Ex.  157. 

To  Captain  of  Consignee's  Yessel.] — ^A  limber 
merchant  in  Sweden  agreed  to  sell  timber  to  L. 
and  R.  By  the  original  contract,  the  goods  were 
to  be  delivered  "free  on  board,  payable  by 
buyers'  acceptance  ot  seller's  drafts,  at  six 
months  from  date  of  bills  of  lading ;  shipment 
to  London,"  kc. ;  the  seller  was  to  provide  ships 
at  rates  not  exceeding  a  certain  limit.  It  was 
subsequently  agreed  that  the  buyers  should 
themselves  charter  a  ship  to  convey  the  timber 
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to  London.  The  buyers  accordingly  chartered  a 
ship,  and  the  goods  were  loaded  on  board  of  her. 
The  ship  was  obliged  to  pat  into  Copenhagen, 
and  there,  the  buyers  having  stopped  payment 
before  the  acceptance  became  payable,  the  vendor 
caused  a  notice  of  stoppage  in  transitu  to  be 
served  on  the  captain  : — Held,  that  the  notice 
was  effectual.  Berndtton  v.  Strang^  3  L.  R.,  Eq. 
481  ;  36  L.  J.,  Ch.  879  ;  16  L.  T.  5*83  ;  15  W.  R. 
1168. 

Mistake  of  Carrier.] — If  a  carrier,  after  notice 
from  the  vendor  of  goods  to  stop  them  in  tran- 
situ, by  mistake  delivers  them  to  the  vendee,  the 
sale  is  nevertheless  rescinded,  and  the  vendor 
may  bring  trover  for  them  against  the  vendee. 
LUt  V.  Cowley,  7  Taunt.  169  ;  2  Marsh.  467  ; 
Holt,  338. 

Demand  of  Bills  of  Lading — ^Agreement  for 
Lien  on.] — ^An  agreement  was  entered  into  be- 
tween L.,  a  merchant  in  London,  and  W.,  a 
manufacturer  in  Yorkshire,  that  W.  should  from 
time  to  time  supply  L.  with  goods,  W.  drawing 
upon  L.,  and  L.  accepting  bills  of  exchange  for 
the  invoice  price  of  the  goods.  L.  was  to  ship 
the  goods  to  R.  at  Shanghai,  for  sale  on  L.'s 
account.  On  receipt  of  the  bills  of  lading  L. 
was  to  send  them  to  R.,  to  whose  order  they 
were  to  be  made  out.  W.  was  to  have  a  lien 
upon  the  bills  of  lading,  and  each  shipment  of 
goods  in  transit  outwards,  or  in  the  hands  of  the 
consignee  or  any  other  persons,  which  lien,  how- 
ever, was  to  extend  only  to  the  particular  ship- 
ment, and  was  to  cease  when  the  bills  of  exchange 
given  for  that  shipment  had  been  paid.  No 
cotice  of  this  agreement  was  given  to  R.  In 
pursuance  of  the-  agreement  L.  ordered  a  parcel 
of  goods  of  W.  The  goods  were  packed  by  W.'s 
packer,  who  forwarded  them  by  railway  to  Lon- 
don in  bales  marked  for  Shanghai,  and  addressed 
to  a  ship  called  the  Gordon  Castle  designated  by 
L.,  which  was  loading  in  the  West  India  Docks 
for  Shanghai.  The  freight  to  London  was  paid 
by  W.  The  packer,  in  advising  L.  of  the  dis- 
patch of  the  goods,  told  him  that  they  were  at 
his  disposal.  L.  accepted  a  six  months'  bill  of 
exchange  drawn  upon  him  by  \V.  for  the  invoice 
price.  The  railway  company,  in  advising  L.  of 
the  arrival  of  the  goods  at  their  Poplar  Docks 
Station,  told  him  that  they  remained  at  his  order 
and  were  held  by  the  company  as  warehousemen 
at  his  risk,  but  added,  "  will  be  sent  to  the  Gor- 
don Castle."  The  goods  were  shipped  on  board 
that  vessel.  The  bills  of  lading  were  by  L.'s 
directions  made  out  to  the  order  of  himself  or 
assigns,  but  they  were  never  delivered  to  him  by 
the  shipowners,  inasmuch  as  he  did  not  pay  the 
freight.  The  ship  sailed  for  Shanghai  with  the 
goods  on  board.  A  few  days  previously  L.  had 
stopped  payment,  and  shortly  after  she  had 
sailed  he  committed  an  act  of  bankruptcy,  upon 
which  he  was  adjudicated  a  bankrupt.  The  bills 
of  lading  were  still  in  the  possession  of  the  ship- 
owners in  London,  of  whom  they  were  claimed 
by  \V.  and  by  the  trustee  in  the  bankruptcy. 
It  was  arranged  that  the  goods  should  be  sold  by 
the  agent  of  the  shipowners  at  Shanghai,  and 
the  proceeds  of  sale  paid  to  the  person  who 
should  be  entitled  to  them : — Held,  that  the 
agreement  did  not  deprive  W.  of  the  right  to 
stop  the  goods  in  transitu  ;  that  the  transit  was 
not  end^  till  the  goods  arrived  at  Shanghai, 
and  that  the  demand  by  W.  of  the  bills  of  lading 


from  the  shipowners  was  an  effectual  stoppage 
in  transitu.  Consequently,  that  W.  was  entitled 
to  have  the  bill  of  exchange  satisfied  out  of  the 
proceeds  of  sale.  Watson^  Ex  parte.  Lore,  Ji^ 
re,  5  Ch.  D.  35  ;  46  L.  J.,  Bk.  97  ;  36  L.  T.  75  ; 
25  W.  R.  489— C.  A. 

Held,  also,  that  W.  could  have  obtained  an 
injunction  to  restrain  L.>from  sending  the  goods 
to  any  other  destination  than  Shanghai.    Ih, 

ITotice  to  Shipowner.] — Semble,  that  notice  of 
stoppage  in  transitu  given  to  a  shipowner  im- 
poses no  duty  on  him  to  communicate  the  notice 
to  the  master  of  the  ship,  and  that  it  is  not 
effectual  until  it  is  communicated  to  the  master. 
FaXlt,  Ex  imrtc,  Kiell,  In  re.  14  Ch.  D.  446  ;  42 
L.  T.  780  ;  28  W.  R.  785  ;  4  Asp.,  M.  C.  280— 
C.  A.  And  see  the  case  in  H.  L.,  sub  nom.  Kemp 
V.  Falh,  infra. 


e.  Determination  of  Transitos. 
i.  GcJierally, 

Destination.] — Upon  a  sale  of  goods  the  tran- 
situs  continues  until  the  goods  have  reached 
their  ultimate  destination  under  the  contract  of 
sale,  or  the  vendor  has  given  a  new  direction  to 
the  property.    Morley  v.  Hay,  3  M.  &  R.  696. 

Tne  transitus  continues  until  the  goods  arrive 
at  the  place  mentioned  by  the  vendee  to  the 
vendor.  CtHites  v,  Railton,  6  B.  &  G.  422 ;  9 
D.  &  R.  593. 

Till  the  goods  are  in  the  actual  possession  of 
the  purchaser  the  transit  is  not  at  an  end,  and  it 
makes  no  difference  that  the  ultimate  destina- 
tion has  not  been  communicated  to  the  vendor. 
Roscrear  China  Clay  Company,  Ex  parte,  Ci*eh, 
In  re,  11  Ch.  D.  5C0  ;  48  L.  J.,  Bk.  100  ;  40  L.  T. 
730;  27  W.  R.  591— C.A. 

End  of  Voyage.] — ^Where  a  cargo  is  consigned, 
and  before  the  ship's  arrival  the  consignee  be- 
comes a  bankrupt,  the  arrival  of  the  ship  in  the 
port,  where  she  is  taken  possession  of  by  the 
assignees,  but  from  whence  she  is  ordered  oot  to 
perform  quarantine,  is  not  such  a  completion  of 
the  voyage  as  will  vest  the  property  in  the 
assignees ;  but  the  consignor  may  still  consider 
the  goods  as  in  transitu,  and  stop  them.  HoUt 
V.  Pmjonall,  1  Esp.  240. 

The  test  of  the  consignor's  right  of  stoppage 
in  transitu  is  not  whether  the  voyage  is  at  an 
end,  but  whether  there  has  been  a  delivery  of 
goods  to  the  consignee.  Ctwentry  v.  Gladstone, 
6  L.  R.,  Eq.  44  ;  37  L.  J.,  Ch.  492  ;  16  W.  R.  837. 

Sub-Sale— Eight  of  Vendor  to  Pnrchase-lConey 
of  Sub-Porchaser.] — The  purchaser  of  goods 
(shipped  by  the  vendor)  consigned  them  abroad, 
and  indorsed  the  bill  of  lading  to  a  bank  as  a 
security  for  an  advance.  Afterwards,  and  before 
the  arrival  of  the  ship,  the  consignees  sold  the 
goods  "  to  arrive "  to  sub-purchasers,  to  whom 
they  were  delivered.  The  purchaser  having 
become  bankrupt,  the  unpaid  vendor  gave  notice 
to  the  master,  after  the  sub-sales  but  before  the 
delivery  and  before  payment  of  the  freight,  to 
stop  the  goods  in  transitu.  The  consignees  re- 
mitted the  proceeds  of  the  sub-sales  to  the  hank, 
who,  after  repaying  themselves  their  advance, 
handed  to  the  trustee  of  the  bankrupt  the  balance, 
which  was  less  than  the  original  pnrchasc- 
money  : — Held,  that  the  right  of  stoppage  in 
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transitu  was  not  at  an  end  when  notice  wasjC   East,  21.      Afid 
given,  and  tliat  the  vendor  was  entitled  to  the    Ladhig'). 
balance  after  satisfaction  of  the  bank's  claim. 
Kemp  V.  Fallt,  7  App.  Cas.  573  ;  52  L.  J.,  Ch.  167  ; 
47  L.  T.  454  ;  31  W.  R.  125 ;  5  Asp.  M.  C.  1— 
H.  L.  (E.). 

The  mere  fact  that  the. purchaser  of  goods  has 
resold  them,  and  that  the  bill  of  lading  has  been 
made  out  in  the  name  of  the  sub-purchaser,  does 
not  put  an  end  to  the  transitus,  or  destroy  the 
right  of  the  original  vendors  to  stop  the  goods  in 
tmnsitu.  Goldltig,  Ex  parte,  KniglUy  In  re,  13 
Ch.  D.  628  ;  42  L.  T.  270  ;  48  W.  R.  481— C.  A. 

The  rule  being  that  effect  will  be  given  to  a 
vendor's  right  of  stoppage  in  transitu,  so  far  as 
the  exercise  of  that  right  will  not  interfere  with 
the  rights  of  third  parties  acquired  for  value,  it 
follows  that  an  unpaid  vendor,  who  has  given  a 
valid  notice  to  stop  in  transitu  before  his  vendee 
has  received  the  purchase-money  of  the  goods 
from  his  sub-purchaser,  is  entitled,  on  the  prin- 
ciple of  Spalairuf  v.  Ruding  (6  BeaV.  376),  to 
Jiavc  the  original  purchase-money  satisfied  out 
of  the  unpaid  purchase-money  of  the  sub-pur- 
chaser.   Ih, 


see    Shipping   (^BilU   of 


TransfBr  of  Bill  of  Lading.]— The  transfer  of 
a  bill  of  lading  for  valuable  consideration  to  a 
bon&  fide  transferee  defeats  the  right  of  stoppage 
in  transitu  of  the  unpaid  vendor  of  the  goods, 
although  the  consideration  was  past  and  not 
given  at  the  time  the  bill  of  lading  was  handed 
to  the  transferee  by  the  lawful  holder.  Leaik  v. 
Scott,  2  Q.  B.  D.  376 ;  46  L.  J.,  Q.  B.  576  ;  36 
L.  T.  784  ;  25  W.  R.  654— C.  A.  Reversing 
2  Q.  B.  D.  376  ;  46  L.  J.,  Q.  B.  329  ;  35  L.  T.  903. 

In  December,  1875,  G.  &  Co.  purchased  from 
the  defendant  a  shipment  of  nuts,  to  be  paid  for 
by  acceptance  at  three  months  on  receipt  of 
shipping  documents.  On  the  1st  of  January, 
1876,  G.  &  Co.,  being  already  indebted  to  the 
plaintiff,  applied  to  him  for  a  further  advance, 
which,  he  said,  he  would  give,  but  they  must 
first  cover  their  account.  G.  &  Co.  promised  to 
give  him  cover  (not  naming  any  particular  se- 
curities), and  the  plaintiff  at  once  advanced 
them  a  further  sum  of  2,000/.  On  the  4th  of 
January  the  bill  of  lading  of  the  nuts,  indorsed 
in  blank,  came  into  the  possession  of  G.  &  Co. 
from  the  defendant,  and  they  accepted  the  de- 
fendant's draft ;  and  on  the  following  day  they 
handed  the  bill  of  lading  to  the  plaintiff  with 
other  securities,  in  fulfilment  of  their  promise  to 
^ve  him  cover.  This  transaction  between  the 
plaintiff  and  G.  &  Co.  was  bon4  fide.  On  the 
arrival  of  the  ship  on  the  3rd  of  February, 
O.  &  Co.  having  in  the  meantime  stopped  pay- 
ment, the  defendant  sought  to  stop  the  nuts  in 
transitu,  and  the  plaintiff  claimed  them  under 
the  bill  of  lading: — Held,  that  the  plaintiff  had 
a  good  title  as  against  the  defendant.    1  b. 

The  vendee  of  goods  may  by  assignment  of  the 
bills  of  lading  to  a  bond  fide  transferee,  defeat  the 
vendor's  nght  to  stop  them  in  transitu,  in  case 
of  the  vendee's  insolvency.  The  consignor  may 
«top  goods  in  transitu  before  they  get  into  the 
hands  of  the  consignee  in  case  of  the  insolvency 
of  the  consignee ;  but  if  the  consignee  assigns 
the  bill  of  lacling  to  a  third  person  for  a  valuable 
consideration,  the  right  of  the  consignor  as 
against  such  assignee  is  divested.  There  is  no 
distinction  between  a  bill  of  lading  indorsed  in 
blank  and  an  indorsement  to  a  particular  person. 
/.ichbarroto  v.  Mason,  2  T.  R.  63  ;  1  H.  Bl.  357  ; 


Consideration — Pre-existing  Debt] — The 

forbearance  or  release  of  an  antecedent  claim  is 
not  a  good  consideration  for  an  indorsement  of  a 
bill  of  lading,  so  as  to  defeat  an  unpaid  vendor's 
right  of  stoppage  in  tmnsitu.  Rodger  v.  Camp- 
toir  d'Eacovipte  dc  Parix,  2  L.  R.,  P.  C.  393  ;  38 
L.  J.,  P.  C.  30 ;  21  L,  T.  33 ;  17  W,  R.  468 ;  6 
Moore,  P.  C.  C,  N.  S.  538. 

L.  &  S.,  carrying  on  business  in  London  and 
at  Hong  Kong,  as  L.,  S.  &  Co.,  bought  goods  of 
L.  and  others,  merchants  at  Manchester,  to  be 
shipped  to  their  firm  at  Hong  Kong.  The  goods 
were  on  a  ten  months'  credit,  and  it  was  agreed 
that  remittances  of  proceeds  of  the  sales  should 
be  made  from  Hong  Kong  to  meet  the  acceptances 
of  L.  k  S.  given  for  the  price  of  the  goods,  on 
receipt  of  the  bills  of  lading.  L.  &  S.  contracted 
for  the  carriage,  and  shipped  the  goods  in  a 
vessel  which  they  engaged,  and  the  bills  of 
lading  deliverable  to  their  finn  in  Hong  Kong, 
or  their  assigns,  were  signed  by  the  master  and 
handed  over  to  L.  &  S.,  who  accepted  the  draft 
of  the  vendors  for  the  amount  of  the  purchase. 
Before  the  goods  or  bills  of  lading  reached  Hong 
Kong,  L.,  S.  k,  Co.,  being  insolvent,  and  pressed 
by  two  banking  firms  at  Hong  Kong,  to  whom 
they  were  largely  indebted,  in  consideration  of 
their  debt  to  the  bank  assigned  to  them  the 
"  whole  of  their  property,  premises  and  chattels, 
specifi(Kl  in  the  schedule  thereto,  with  all  the 
estate,  right,  title,  interest,  claim  or  demand  of 
L.,  S.  &  Co.  arising  thereout  or  therefrom."  The 
schedule  enumerated  "all  goods  and  bills  of 
lading,  or  other  documents,  for  all  goods  now  on 
the  way  hither."  In  pursuance  of  this  agree- 
ment the  bills  of  lading  were  indorsed  and 
handed  over  to  the  banking  firms,  to  whom  the 
insolvent  circumstances  of  L.,  S.  &  Co.  at  that 
time  were  well  known  : — Held,  that  a  pre-exist- 
ing debt  was  not  a  valuable  consideration  for  the 
assignment,  so  as  to  defeat  the  right  of  the  un- 
paid vendors  to  stop  the  goods  in  transitu.    lb. 

Place  of  Delivery — Generally.] — It  is  not 
necessary,  in  order  to  divest  the  consignor's  right 
to  stop  in  transitu,  that  the  goods  should  have 
been  taken  by  the  very  hands  of  the  consignee 
himself.    Ellis  v.  Hunt,  3  T.  R.  464* 

Consignee  taking  Samples  at  Ware- 
house.]— ^Whero  goods  are  to  be  delivered  to  the 
vendee  at  a  particular  place,  the  •  transitus  in 
general  continues  until  they  are  delivered  to  him 
at  that  place  ;  but  if  he  by  his  own  act  prevents 
the  delivery  which  otherwise  in  the  ordinary 
course  would  take  place,  and  does  any  act  equi- 
valent to  taking  possession,  the  transitus  is  there- 
by terminated  :  and,  therefore,  where  the  vendee 
of  several  hogsheads  of  sugar,  upon  receiving 
from  the  carrier  notice  of  their  arrival,  took 
samples  from  them,  and  for  his  own  convenience 
desired  the  carrier  to  let  them  remain  in  his 
warehouse  until  he  should  receive  further  direc- 
tions, and  before  they  were  removed  became 
-bankrupt : — Held,  that  the  transitus  was  at  an 
end,  and  that  the  vendor  was  not  entitled  to  stop 
them.  Foster  v.  Frampton,  6  B.  &  C.  107 ;  9 
D.  &  R.  108 ;  2  C.  &  P.  469. 

Agents  Eeoeiving  and  Forwarding.]— Where 
A.  k  B.,  traders,  living  in  London,  were  in  the 
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habit  of  ordering  goods  from  cotton  mann- 
facturers  at  Manchester,  to  be  sent  to  M.  &  Co. 
at  Hull,  for  the  purpose  of  being  afterwards  sent 
to  the  correspondents  of  A.  &  B.  at  Hambnrg ; 
and  A.  &  B.  sent  orders  to  the  manufacturers 
for  goods  to  be  sent  to  M.  &  Co.  at  Hull,  to  be 
shipped  for  Hamburg  as  usual : — Held,  that,  as 
between  buyer  and  seller,  their  right  to  stop  as  in 
transitu  was  at  an  end  when  the  goods  came 
to  the  possession  of  M.  &  Co.  at  Hull ;  for  they 
were  for  this  pui'pose  the  appointed  agents  of  the 
vendees,  and  received  orders  from  them  as  to  the 
ulterior  destination  of  the  goods  ;  and  the  goods 
after  their  arrival  at  Hull  were  to  receive  a  new 
direction  from  the  vendees.  Dixon  v.  Bdldioen^ 
r>  East,  175. 

A.,  residing  in  Guernsey,  employed  his  agent 
at  Southampton  to  ship  all  goods  which  arrived 
there  directed  to  him.  The  agent  paid  the 
carriage  and  the  wharfage  dues,  and  selected  the 
ship  by  which  he  forwarded  the  goods  : — Held, 
that  the  transit  of  the  goods  was  not  ended  at 
Southampton,  and  that  the  vendor  might  stop 
them  after  they  had  been  put  on  board  a  vessel 
for  Guernsey.  NicholU  v.  Le  FeuTre  or  Slater,  2 
Bing.  N.  C.  81 ;  1  Hodges,  266  ;  2  Scott,  14G  ;  7 
C.  &  P.  91, 


TTltorior   and    Sabsoquent   Transit.]  — 


When  goods  have  been  sent  by  an  unpaid  vendor 
through  a  carrier  to  a  fon^'arding  agent,  who  has 
been  appointed  by  the  vendee,  and  who  receives 
the  necessary  orders  from  the  vendee  and  not 
from  the  vendor,  the  transit  of  the  goods  upon 
reaching  the  hands  of  the  forwarding  agent  is  at 
an  end,  and  the  right  to  stop  in  transitu  is  lost, 
even  although  the  goods  may  have  been  intended 
to  be  sent  to  an  ulterior  and  subsequent  destina^ 
tion.  L.  bought  certain  goods  of  W.  at  Bolton, 
saying  nothing  as  to  the  place  of  delivery.  L. 
afterwards  arranged  with  M.  that  the  goods 
should  be  sent  by  steamer  from  Garston  to 
Rouen.  L.  then  instructed  W.  to  send  the  goods 
to  M.  at  Garston.  W,  accordingly  dispatched 
the  goods  by  railway.  The  railway  company 
gave  notice  to  M.  of  the  arrival  of  the  goods,  and 
further  gave  notice  that  they  would  hold  the 
goods  as  warehousemen.  L.  then  filed  a  petition 
for  the  liquidation  of  his  affairs  by  arrangement ; 
he  had  not  paid  W.  for  the  goods.  W.  there- 
upon stopped  the  delivery  of  the  goods,  and  M. 
returned  them  to  him.  The  trustee  in  liquida- 
tion of  L.  having  brought  an  action  against  M. 
and  W.  to  recover  the  value  of  the  goods  : — Held, 
that  the  transit  of  the  goods  had  ceased  when  the 
goods  reached  Garston  and  came  into  the  posses- 
sion of  M.,  as  forwarding  agent  for  L.,  that  the 
right  to  stop  in  transitu  was  then  at  an  end,  and 
that  the  trustee  was  entitled  to  recover  the  value 
of  the  goods.  Kendal  v.  Marshall,  11  Q.  B.  D. 
366  ;  52  L.  J.,  Q.  B.  313  ;  48  L.  T.  951  ;  31  W.  B. 
697— C.  A,  Reversing  46  L.  T.  693  ;  46  J.  P. 
631. 

ii.  Delivery  to  Carrier, 

Bttliyery  to  Bail  way  Company  as  Purchaser's 

Agent.] — Cotton  was  shipped  at  Charleston,  in 
America,  for  carriage  to  Liverpool.  The  pur- 
chaser resided  at  Luddenham  Foot,  in  Yorkshire. 
The  cotton  was  consigned  to  the  vendor's  agent 
at  Liverpool,  to  whom  the  bills  of  lading  were 
also  sent  by  the  vendor,  together  with  a  bill  of 
exchange  for  the  price  of  the  cotton,  drawn  by 


the  vendor  on  the  purchaser.  On  the  arrival  of 
the  cotton  at  Liverpool,  the  bill  of  exchange  was 
sent  by  the  vendor's  agent  to  the  purchaser,  and 
upon  its  return  accepted  by  him  the  bill  of 
lading  was  ^ent  to  him.  He  then  indorsed  the 
bill  of  lading  and  sent  it  to  the  manager  of  a 
railway  company  in  Liverpool,  who  paid  the  sea 
freight  and  obtained  possession  of  the  cotton, 
which  was  then  forwarded  by  the  railwat  to 
Luddenham  Foot  station.  The  invoice  of  the 
cotton  which  was  sent  to  the  purchaser  described 
it  as  shipped  by  the  vendor  to  Liverpool,  con- 
signed to  order,  for  account  and  risk  of  the  pur- 
chaser, Luddenham  Foot.  The  bill  of  lading 
provided  for  the  shipment  of  the  cotton  into  the 
port  of  Liverpool,  there  to  be  delivered  to  order 
or  assigns,  he  or  they  paying  freight  immediately 
on  landing  the  goods  : — Held,  that  the  transitus 
prescribed  by  the  vendor  ended  at  Liverpool,  and 
that  after  the  cotton  had  been  delivered  there  to 
the  railway  company  as  agents  for  the  purchaser, 
the  vendor  had  no  right  to  stop  it  in  transitu. 
GihbeSj  Ex  parte,  mutworth,  In  re,  1  Ch.  D, 
101  ;  45  L.  J.,  Ch.  10  ;  33  L,  T.  479 ;  24  W.  R, 
298. 

Manufactui'crs  at  Sheffield  contracted  to  de- 
liver goods  free  on  board  at  Liverpool,  and  would 
have  sent  the  goods  thither  in  their  own  name 
but  for  a  subsequent  arrangement  with  the  pur- 
chasers, under  which  the  goods  were  loaded  in 
trucks  sent  by  the  purchasers,  and  on  their  ar- 
rival at  Liverpool  were  warehoused  in  the  name 
of  the  purchaser's  agent  there : — Held,  under  the 
circumstances,  that  the  transit  was  at  an  end  in 
law  when  the  goods  werc  loaded  in  the  trucks. 
Merchant  Banking  Company  of  Itondon  v> 
Phagnix  Bessemer  Steel  Company,  5  Ch.  D.  205  ; 
46  L.  J.,  Ch.  418  ;  36  L.  T.  395  ;  25  W,  R.  457. 


On  Eefosal  by  Consignee  toAecept.]— 


A.  sold  to  B.  goods  which  werc  lying  at  X.,  one 
of  the  stations  of  a  railway  company.  A  portion 
was  by  B.*s  orders  sent  to  Y.,  another  station  of 
the  railway  company,  was  there  taken  by  him, 
and  was  paid  for.  B.  refused  to  take  any  more, 
but  A.  sent  the  remainder  to  Y.  to  be  delivered 
to  him.  B.  refused  to  take  them,  and  they  were 
sent  back  to  X. ;  A.  also  refused  to  take  them, 
and  they  were  again  sent  fo  Y.,  where  they  re- 
mained till  B.  became  bankrupt.  A.  then 
directed  the  railway  company  to  keep  them  for 
him,  and  they  did  so  : — Held,  that  be  nad  a  right 
of  stoppage  in  transitu,  and  that  the  company 
was  therefore  justified  in  detaining  the  goods  for 
him.  Bolton  v.  Lancashire  and  Yorkshire  BaiU 
way  Company,  1  L.  R.,  C.  P.  431 ;  35  L.  J.,  C.  P. 
137  ;  12  Jur.,  N.  S.  317  ;  13  L.  T.  764  ;  14  W.  R. 
430, 

Where  Carrier  named  by  Vendee.] — Delivery 
of  goods  by  the  vendor  to  a  carrier,  even  though 
the  carrier  be  nominated  and  hired  by  the  pur- 
chaser, is  only  constructive,  not  actual  delivery 
to  the  purchaser,  inasmuch  as  the  contract  with 
a  carrier  to  carry  goods  does  not  make  the  carrier 
the  agent  or  servant  of  the  person  with  whom  he 
contracts.  Rose^vear  Cidna  Clay  Company,  E^ 
parte,  Cock,  In  re,  11  Ch.  D.  560 ;  48  L.  J..  Bk. 
100  ;  40  L.  T.  730  ;  27  W.  R.  691— C.  A, 

A  contract  was  entered  into  for  the  sale  of 
some  china  clay  to  be  delivered  free  on  board  at 
a  specified  port,  and  to  be  paid  for  by  an  accept- 
ance of  the  purchaser.  Afterwards  the  pur> 
chaser  chartered  a  ship  and  gave  notice  to  the 
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▼endoTS,  who  then  delivered  the  clay  on  board 
the  specified  ship  at  the  port  agreed  upon.  The 
destination  of  the  claj  had  not  been  communi- 
cated to  the  vendors.  Before  the  ship  left  the 
harbour  the  vendors  heard  of  the  insolvency  of 
the  purchaser,  and  gave  notice  to  the  master  of 
the  ship  to  stop  the  claj  in  transitu.  No  bill  of 
lading  had  been  signed,  nor  had  the  purchaser 
given  any  acceptance  for  the  price  of  the  clay  : — 
Held,  that,  the  clay  being  in  the  possession  of 
the  master  of  the  ship  only  as  carrier,  the  transit 
was  not  at  an  end,  and  the  notice  to  stop  was 
given  in  time.    lb. 

L.  &,  S.,  carrying  on  business  in  London  and 
at  Hong  Kong,  as  L.,  8.  &  Co.,  bought  goods  of 
L.  and  others,  merchants  at  Manchester,  to  be 
shipped  to  their  firm  at  Hong  Kong.  L.  k  S. 
contracted  for  the  carriage  and  shippS  the  goods 
in  a  vessel  which  they  engaged,  and  the  bills 
of  lading  deliverable  to  their  firm  in  Hong 
Kong  were  signed  by  the  master  and  handed 
over  to  L.  &  S.  L.  &  S.  became  insolvent,  and 
the  goods  were  stopped  in  transitu  : — Held,  that 
the  transitus  had  not  ended  before  the  arrival  of 
the  goods  at  Hong  Kong,  as  the  transitus  con- 
tinued while  the  goods  were  in  charge  of  a  third 
party,  contracted  with  as  carrier  for  the  purpose 
of  forwarding  them.  Rodger  v.  Comptoir  d^Es- 
eompte  de  ParU,  2  L.  R.,  P.  C.  393  ;  38  L.  J., 
F.  C.  30  ;  21  L.  T.  33 ;  17  W.  R.  468  ;  6  Moore, 
P.  G.  C,  N«  S.  638. 

The  transitus  of  goods  is  not  ended  by  delivery 
on  board  a  ship  chartered  by  the  vendee.  Bcrtidt- 
9on  V.  Strang,  3  L.  R.,  Ch.  588 ;  37  L.  J.,  Ch. 
665  ;  19  L.  T.  40  ;  16  W.  R.  1025. 

Coals  sold  at  Hull  were  shipped  on  board  a 
vessel  chartered  by  the  buyer,  to  be  paid  for  in 
cash,  against  bill  of  lading  in  the  hands  of  the 
8eller*s  agent,  in  London  : — Held,  that  no  pro- 
perty passied  to  the  buyer  until  the  condition  was 
Kilfilled,  and  that  the  price,  being  unpaid,  the 
seller  was  entitled  to  intercept  the  delivery. 
Moaket  V.  Mcolton,  19  C.  B.,  N,  S.  290  ;  34  L.  J., 
C.  P.  273  ;  12  L.  T.  673. 

Goods  were  shipped  by  a  vendor  on  board  a 
ship  belonging  to  the  purchaser,  but  employed  as 
a  general  trader.  Four  bills  of  lading  were  made 
under  which  the  goods  were  deliverable  to  the 
purchaser  or  assigns ;  three  of  the  bills  were 
kept  by  the  vendor,  and  one  by  the  master  of 
the  ship  : — Held,  that  the  delivery  on  board  the 
purchaser's  ship  was  a  delivery  to  the  purchaser 
so  as  to  preclude  a  stoppage  in  transitu  before 
the  delivery  of  the  goods  at  the  port  of  consign- 
ment. SchoUntans  v.  Lancashire  and  Yorkshire 
Bailway  Company,  2  L.  R.,  Ch.  332  ;  36  L.  J., 
Ch.  361 ;  16  L.  T.  189  ;  15  W.  R.  537. 

A  delivery  by  the  consignor  of  goods  on  board 
a  ship  chartered  by  the  consignee  is  a  delivery 
to  him,  and  the  consignor  cannot  afterwards 
stop  them  in  transitu ;  but  where  the  delivery 
was  made  on  board  such  a  ship  in  Russia,  and, 
by  a  law  of  that  country,  the  owner  of  goods,  in 
case  of  the  bankruptcy  of  the  vendee,  may  sue 
ont  process  to  retake  his  goods  on  board  a  ship, 
and  retain  them  till  payment ;  and  the  owners 
hearing  of  the  insolvency  of  the  vendee,  applied 
to  the  captain  on  board  whose  ship  the  goods 
had  been  delivered  to  sign  the  bills  of  lading  to 
their  order,  which  he  complied  with,  without  the 
necessity  of  suing  out  process  : — Held,  that  this 
was  a  substantial  compliance  with  such  law,  and 
that  the  captain,  on  nis  arrival  here,  was  bound 
to  deliver  the  goods  to  the  order  of  the  vendors, 


and  not  to  the  assignees  of  the  vendee,  who  had 
become  bankrupt.  Inglis  v.  VHherwood,  1  East, 
615.  And  see  Fowler  v,  M'Taggart,  1  East, 
522,  n. ;  7  T.  R.  442,  n. 

A  trader  in  England  chartered  a  ship  on  cer- 
tain conditions  for  a  voyage  to  Russia,  and  to 
bring  goods  home  from  his  correspondent  there, 
who  accordingly  shipped  the  goods  on  account 
and  at  the  risk  of  the  freighter,  and  sent  to  him 
the  invoices  and  bills  of  Idling  of  the  cargo  : — 
Held,  that  the  delivery  of  the  goods  on  board 
such  chartered  ship  did  not  preclude  the  right  of 
the  consignor  to  stop  the  goods  while  in  transitu 
on  board  the  same  to  the  vendee,  in  case  of  his 
insolvency  in  the  meantime,  before  actual  de- 
livery, any  more  than  if  they  had  been  delivci'cd 
on  board  a  general  ship  for  the  same  purpose  ; 
and  a  demand  of  the  goods  having  been  made  by 
the  agent  of  the  consignor  upon  the  captain 
before  they  were  unloaded,  after  which  he  de- 
livered them  to  the  assignees  of  the  vendee  : — 
Held,  that  the  consignor  might  maintain  trover 
against  them.  Bohtllngh  v.  Inglis,  3  East,  381  ; 
S,  C,  nom.  JBoehtlinck  v.  Schneider,  3  Esp.  58. 

The  fact  that  the  ship  is  named  by  the  con- 
signee, makes  no  difference  ns  to  stoppage  in 
transitu.     Thompsan  v.  Trail,  2  C.  &  P.  334. 

Ooods  m  Carriers'  Warehouse.] — Merchants 
in  London  sold  goods  to  Worsdell,  a  trader  at 
Falmouth,  and  forwarded  the  goods  by  steamer 
to  Worsdell,  Killigrew-street,  Falmouth ;  and 
they  also  sent  by  post  to  the  purchaser  an  invoice 
which  stated  that  the  goods  were  sent  by  steamer. 
On  the  Slst  of  October  the  goods  were  discharged 
at  Falmouth  and  placed  by  the  company's  agents 
in  a  warehouse  belonging  to  the  company.  The 
coui'se  of  business  of  the  Falmouth  agents  was 
to  hold  the  goods  subject  to  the  order  of  the  con* 
signee  on  his  paying  freight  and  warehouse  rent. 
On  the  30th  of  October  Woi-sdell  committed  an 
act  of  bankruptoy  by  absconding  from  Falmouth, 
and  no  notice  of  the  arrival  of  the  goods  could  be 
given  to  him.  He  was  adjudicated  bankrupt  on 
the  4th  of  November,  and  a  receiver  appointed, 
and  on  the  same  day,  the  goods  not  having  been 
paid  for  and  not  having  been  claimed  on  behalf 
of  the  consignee,  the  merchants  telegraphed  to 
the  company's  i^^ents  to  stop  delivery : — Held, 
that  the  transit  was  not  at  an  end  when  the 
goods  were  stopped,  nothing  having  taken  place 
to  constitute  the  company's  agents  at  Falmouth 
bailees  for  the  consignee.  Barrow,  Ex  parte, 
Worsdell,  In  re,  6  Ch.  D.  783  ;  46  L.  J.,  Bk.  71 ; 
36  L.  T.  325  ;  25  W.  R.  466. 

Semble,  that  a  wharfinger  holding  goods  in 
transitu  cannot  turn  himself  into  an  agent  for 
the  consignee  so  as  to  put  an  end  to  the  transitus 
without  the  express  authority  of  the  consignee. 
Ih. 

Where  goods  were  conveyed  by  a  carrier  by 
water,  and  deposited  in  his  warehouse,  for  the 
convenience  of  the  vendee,  to  be  delivered  out  as 
he  should  want  them  : — Held,  that  the  transitus 
was  at  an  end,  and  the  vendor's  right  to  stop 
in  transitu  gone,  although  it  appeared  that 
the  carrier  claimed  to  have  a  lien  on  the 
goods.  Allan  v.  Grippcr,  2  C.  &  J.  218  ;  2  Tyr. 
217. 

A  trader  in  London  was  in  the  habit  of  pur- 
chasing goods  at  Manchester,  and  exix)rting  them 
to  the  Continent  shortly  after  their  arrival  in 
London.  The  goods  consigned  to  him  remained 
in  the  waggon  office  of  the  carriers,  until  they 
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were  removed  by  his  agent  for  the  purpose  of 
being  shipped  : — Held,  that  the  transitus  of  the 
goods  was  at  an  end  on  their  arrival  at  the 
waggon  office.  Howe  v.  PicJt/ord,  1  Moore, 
526. 

Where  goods  were  given  into  the  custody  of 
carriers  as  agents  of  the  vendor,  and,  by  direction 
of  the  purchaser,  they  set  out  on  a  journey  which 
was  to  begin  at  Bradford  and  end  at  Shanghai, 
where  they  were  to  be  delivered  to  a  firm,  who 
would  have  been  under  an  obligation  to  the 
vendor  if  he  had  thought  fit  to  give  him  notice 
of  his  rights.  The  bills  of  lading  were  retained 
in  England,  and  the  goods  remained  in  the  pos- 
session of  the  carriers.  Before  delivery  of  the 
goods  an  arrangement  was  come  to  by  all  parties 
that  the  goods  should  be  sold  : — Held,  that  the 
transitus  was  not  ended,  WatstfUf  Ex  parte. 
Love,  In  re,  5  Ch.  D.  35  ;  4f>  L.  J.,  Bk,  97 ;  36 
L.  T.  75  ;  25  W.  R.  489— C.  A. 

IToUoe  by  Carrier  of  Arrival.] — G.  sold  sixteen 
casks  of  oil  by  letter  to  the  bankrupts,  upon 
terms  of  payment  by  acceptance  at  thirty  days' 
date.  The  oil  arrived,  and  its  arrival  was  notified 
to  the  bankrupts  by  the  carrier.  Subsequently 
G.  telegraphed  to  stop  the  delivery.  The  carrier 
gave  notice  to  the  parties  to  interplead : — Held, 
that  the  transitus  ended  with  the  notice  of  arrival 
of  the  goods,  and  that  the  trustee  in  bankruptcy 
was  entitled,  Gouda,  Ex  jMrte,  Millo,  In  re, 
20  W.  R.  981, 

Betexktion  of  Bill  of  Lading.! — When  an  un- 
paid vendor  shipping  goods  under  a  contract  of 
sale  takes  a  bill  of  lading  making  the  goods  de- 
liverable to  his  own  order,  and  retains  such  bill 
of  lading  in  his  own  or  his  agent's  hands  for  his 
own  protection,  he  docs  not  reserve  the  vendor's 
lien  only,  in  case  of  the  purchaser's  making 
default  in  payment  of  the  price,  but  reserves  a 
right  of  disposing  of  the  goods  so  long  at  least 
as  the  purchaser  continues  in  default.  Ogff  v. 
Shuter,  1  C.  P.  D.  47  ;  45  L.  J.,  C.  P.  44  ;  33 
L.  T.  492  ;  24  W.  R.  100— C.  A. 

Deliverable  nnder  Kate*s  Eeceipts.] — ^Whei-c 
goods  were  sold  free  on  board,  and  on  their 
shipment  the  agent  of  the  vendor  tendered  a 
receipt  to  the  mate  in  the  absence  of  the  captain, 
by  which  the  goods  were  acknowledged  to  be 
shipped  on  account  of  the  vendor,  which  the 
mate  kept,  but  refused  to  sign,  and  on  the 
following  day  signed  bills  of  lading  to  the  order 
of  the  vendees : — Held,  that  the  transitus  was 
not  at  an  end,  but  that,  on  the  insolvency  of  the 
vendees,  the  vendor  was  entitled  to  stop  the 
goods.     Huek  v.  Hatfield,  5  B.  &  A.  632. 

Goods  contracted  to  be  sold  and  delivered  "free 
on  board,"  to  be  paid  for  by  cash  or  bills,  at  the 
option  of  the  purchasers,  were  delivered  on  board, 
and  receipts  taken  from  the  mate  by  the  lighter- 
man employed  by  the  sellers,  who  hand^  the 
same  over  to  them.  The  sellers  apprised  the 
purchasers  of  the  deliveiy,  who  elected  to  pay 
for  the  goods  by  a  bill,  which,  the  sellers  having 
drawn,  was  accepted  by  the  purchasers  j  the 
sellers  retained  the  mate's  receipts  for  the  goods, 
but  the  master  signed  the  biU  of  lading  in  the 
purchasers'  names,  who,  while  the  accepted  bill 
was  running,  became  insolvent: — Held,  that 
trover  would  not  lie  for  the  goods ;  for  that,  on 
their  delivery  on  board  the  vessel,  they  were  no 


I  longer  in  transitu  so  as  to  be  stopped  by  the 
sellers,  and  that  the  retention  of  the  receipts  by 
the  sellers  was  immaterial,  as,  after  their  election 
to  be  paid  by  a  bill,  the  receipts  of  the  mate 
wei'e  not  essential  to  the  transaction  between 

I  the  seller  and  purchaser.  Cotcaxjee  v.  Tficmp- 
tton,  5  Moore,  P.  C.  C.  165 ;  3  Moore,  Ind.  App. 
422. 


iii.  DeVtverij  to  Wharfingers, 

Authority  to  End.] — Semble,  that  a  wharf- 
inger holding  goods  in  transitu  cannot  turn 
himself  into  an  agent  for  the  consignee  so  as  to 
put  an  end  to  the  transitus  without  the  express 
authority  of  the  consignee.  Barrow,  Ex  part^, 
WorsdelL  In  re,  6  Ch.  D.  783  ;  46  L.  J.,  Bk.  71 ; 
36  L.  T.  325  ;  25  W.  R.  466. 

Habitual  TTse  of  Warehonse.] — If  a  consignee 
generally  makes  use  of  a  wharfinger's  warehouse 
as  a  place  to  keep  his  goods,  the  transitus  ia  at 
an  end  when  the  goc^s  are  deposited  there. 
Tucker  v.  Humphrey,  4  Bing.  616 ;  1  M.  &  P, 
378,  n. ;  S,  P.,  iUchardson  v.  Gots,  3  B.  &  P., 
119. 

But  where  the  consignee,  though  accustomed 
to  make  such  use  of  the  wharfinger's  warehouse, 
had  not  produced  his  bill  of  lading  to  the  wharf- 
inger, nor  exercised  any  act  of  ownership,  and 
the  wharfinger  delivered  the  goods  to  a  person 
who  had  an  oi^er  from  the  shippers : — Held, 
that  the  transitus  was  not  at  an  end  on  the 
arrival  of  the  goods  at  the  wharfinger's.    Ih, 

Bales  of  fiax  sold  by  A.,  in  London,  to  B.,  re- 
siding at  Micklcy  Mill,  near  ilipon,  were  ad« 
dressed  to  B.,  Mickley,  and  were  shipped  for 
Hull,  under  a  bill  of  lading,  making  them  deliver* 
able  "at  the  port  of  Boroughbridge,  for  B., 
Mickley  Mill."  The  bales  were  forwarded  from 
Hull  to  Boroughbridge  by  water-carriage,  and 
deposited  there  in  the  warehouse  of  C,  a  party 
unconnected  with  the  carrier,  who  was  in  the 
habit  of  receiving  goods  for  B.,  and  holding  them 
at  his  risk,  and  without  charging  warehouse 
rent,  until  fetched  away  by  B.,  or  delivered  to 
other  persons  by  his  order: — Held,  that  the 
transitus  was  at  an  end,  and  the  bales  could  not 
be  stopped  by  A.  upon  the  insolvency  of  B., 
although  B.  had  exercised  no  act  of  ownership 
over  them.  Dodson  v.  Wentioorth,  4  M.  &  G. 
1080  ;  5  Scott,  N.  R.  821  j  12  L.  J.,  C.  P.  59 ;  S 
Jur.  1066. 

Partial  Stoppage.]— H.  &  Co.,  of  Hullr 

having  sold  to  W.,  of  Mickley  Mills,  near  Leeds, 
twenty  mats  of  flax,  they  were  on  the  10th  of 
August  sent  by  railway  to  Leeds,  and  arrived  at 
the  .defendants'  warehouse  at  Leeds,  where  it 
was  the  custom  for  the  defendants  to  reoeivef 
goods  sent  for  W.,  and  to  give  him  notice  of 
their  arrival,  and  for  him  to  send  his  carts  for 
them.  On  the  16th  of  August,  W.  sent  his  cart 
and  took  away  ten  of  the  mats.  On  the  18th  of 
August,  H.  &  Co.  sold  to  W.  twenty  other  mats 
of  flax  and  a  quantity  of  other  goods ;  the  flax 
was  sent  by  railway  to  Leeds,  and  arrived  at  the 
defendants'  warehouse ;  the  other  goods  were 
sent  by  sloop  to  Boroughbridge.  On  the  arrival 
of  this  flax  at  the  d^endants  warehouse,  notice 
was  given  to  W.  by  letter,  which  stated  that, 
unless  the  goods  were  sent  for,  they  would  re- 
main there  at  warehouse  rents.    On  the  23rd  of 
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August,  W.  sent  his  cart  and  took  away  ten  of 
the  latter  mats,  and  left  there  ten  of  the  mats 
last  sent,  and  ten  of  the  former.  On  the  8th  of 
September,  W.  having  become  insolvent,  the 
goods  which  had  been  shipped  for  Borough- 
bridge  were  stopped  in  transitu  at  Hull ;  and 
on  the  same  day  the  ten  mats  of  flax  of  the 
second  parcel  were  also  stopped  at  Leeds  by 
H.  &  Co.  On  the  11th  of  September,  the  sheriflp 
entered  and  seized  all  the  flax  in  the  defendants* 
warehouse  sent  by  H.  &  CJo.,  under  an  execution 
against  W.  On  the  15th  of  September,  there 
was  also  a  stoppage  by  H.  &  Co.  of  the  remain- 
ing ten  mats  of  the  first  parceL  It  was  found 
by  the  jury  at  the  trial,  that  the  parties  contem- 
plated that  the  goods  were  to  be  u5g<1  for  the 
purpose  of  manufacture  at  Mickley  Mills : — 
field,  that  the  transitus  was  at  an  end  on  the 
arrival  of  the  goods  at  the  defendants*  ware- 
hoose.  Wentworth  v.  Outhwaitc,  10  M.  &  W. 
436  ;  12  L.  J.,  Ex.  172. 

Held,  also,  that  the  stoppage  of  the  goods 
which  had  been  shipped  to  go  to  Boroughbridge 
had  not  the  effect  of  revesting  the  property  in 
the  parcel  of  flax  which  had  been  sent  to  the 
defendants*  warehouse  at  Leeds,  although  com- 
prised in  one  joint  contract  with  the  other 
goods.    lb. 

Held,  also,  that  the  vendor  had  no  right  to 
retake  that  part  which  had  arrived  at  its  joumey*s 
end.    lb, 

Ooods  to  bs  Forwarded.] — Goods  sent  by  the 
directions  of  the  purchaser  to  a  wharfinger  to  be 
forwarded^  him,  maybe  stopped  in  transitu  by 
the  vendor  in  the  wharfinger*s  hands.  Smith  v. 
0O9S,  1  Camp.  282. 

But  where  goods  are  delivered  to  a  vendee  at 
a  wharf,  who  afterwards  ships  them  there,  no 
sabseqnent  stoppage  of  the  goods  in  transitu  can 
take  place.  JVoble  v.  Adtinnf^  7  Taunt.  59  ;  2 
Marsh.  366  ;  Holt,  248. 

Vot  Landed  in  Consignee's  Name.]— Goods 
were  consigned  to  A.,'  deliverable  in  the  port  of 
London.  The  vessel  in  which  they  were  shipped 
arrived  off  the  wharf  at  which  the  captain  was  in 
the  habit  of  trading.  The  captain  called  at  A.*s 
place  of  business,  and  saw  B.  his  clerk — A.  being 
from  home — and  pressed  him  to  send  a  craft  for 
the  goods,  or  he  should  be  under  the  necessity  of 
landing  them.  After  some  days,  B.  wi'ote  to  the 
captain,  stating  that  A.  was  from  home,  but  he, 
B.,  thought  he  had  better  land  the  goods  on  A.*s 
account.  They  were  accordingly  landed  at  the 
wharf,  and  entered  in  the  wharfinger*s  book, 
with  freight  and  charges  set  opposite  to  them, 
and  not  in  the  name  of  any  party  as  consignee. 
While  they  were  lying  there,  A.  became  insol- 
vent, and  they  were  stopped  by  the  consignor : — 
Held,  that  the  transitus  was  not  determined. 
Edwards  v.  Brewer,  2  M.  &  W.  375. 

WlutfUngon  Forwarding.]— M.  purchased  lead 
of  the  plaintiff  at  Newcastle,  without  specifying 
any  place  of  delivery ;  after  a  time,  M.  desired 
that  it  should  be  forwarded  to  him  in  London, 
and  the  plaintiff  gave  M.'s  agent  an  order  on  the 
plaintiff^s  servant  for  its  delivery  ;  the  agent  in- 
dorsed the  order  to  a  keelman,  who  received  the 
VeaA  and  put  it  on  board  a  vessel  for  London  ; 
the  vessel  arrived  in  London  on  21st  June,  and 
the  wharfingers  undertook  the  delivery  of  the 
lead ;  M.  failed  on  that  day ;  on  the  22nd  and 


24th  M.  demanded  the  lead  of  the  captain  of  the 
vessel,  who  refused  to  deliver  it,  though  the 
freight  was  tendered,  alleging  that  the  wharf- 
ingers had  stopped  it  on  account  of  the  failure  of 
M.  On  the  28th  a  letter  arrived  from  the  vendor, 
ordering  the  lead  to  be  stopped  in  transitu ;  it 
was  then  on  board  a  lighter  belonging  to  the 
wharfingers  .-—Held,  that  the  transitus  was  not 
at  an  end,  and  that  the  vendor  was  in  time  to 
stop  the  lead.  Jackion  v.  Nhhol,  5  Bing,  N,  C. 
508  J  7  Scott,  577. 

iv.  Dciivcry  to  Purcliaier's  Packer, 

At  Warehonso.]— Where  a  trader  has  been  in 
the  habit  of  having  goods  consigned  to  him  de» 
posited  in  the  warehouse  of  his  packer,  the 
delivery  is  complete,  and  the  transitus  of  such 
goods  terminates  upon  their  arrival  at  the 
packer's.    Scott  v.  Pcttity  3  P.  &  P.  469. 

A.,  the  general  agent  in  London  of  B.  &  Co., 
a  house*  at  Paris,  with  power  to  export  for  them 
to  such  markets  as  he  should  think  fit,  purchased 
goods  in  the  name  of  B.  &  Co.  of  C.  at  Man* 
Chester,  and  directed  them  to  be  sent  to  D.,  a 
packer  in  London.  After  their  arrival,  A.  had 
some  of  the  goods  unpacked  and  sent  away, 
and  the  remainder  repacked.  News  then  arrived 
of  the  failure  of  B.  &  Co. : — Held,  that  the  goods 
in  D.*s  hands  were  no  longer  in  transitu,  and 
that  C.  therefore  had  no  right  to  stop  them. 
Leeds  V.  WrlgM,  3  B.  &  P.  320  ;  4  Esp.  243. 

Conditional.] — Although  goods  aie  de« 


livered  to  the  packer  of  the  purchaser,  he  having 
no  warehouse  of  his  own,  if  they  were  to  be  paid 
for  in  ready  money,  and  this  was  intimated  to 
the  packer  when  he  received  them,  they  still 
maybe  stopped  in  transitu.  Lorcchman.y,  WiU 
Hams,  4  Camp.  181. 

v.  Part  Delivery, 

Deliyery  of  Part  not  constmotiTe  Delivery  of 
Whole.] — A  cargo  of  114  tons  of  miscellaneous 
iron  castings  was  consigned  from  Scotland  to 
London  on  board  a  ship  chartered  by  the 
vendor,  the  bill  of  lading  being  made  out  in 
favour  of  the  purchaser  or  his  assigns,  he  or  they 
paying  freight.  After  thirty  tons  of  the  cargo 
had  been  delivered  to  the  purchaser  the  vendor 
gave  notice  to  stop  the  unlc^ing  of  the  ship.  At 
this  time  only  part  of  the  freight  had  been  paid 
to  the  master  of  the  ship.  Soon  afterwards  the 
purchaser  filed  a  liquidation  petition  and  a  re- 
ceiver was  appointed.  The  balance  of  the  freight 
was  paid  by  the  receiver,  and  the  remainder  of 
the  iron  was  placed  in  medio  : — Held,  that,  inas* 
much  as  it  could  not  be  supposed  that  the  master 
intended  to  abandon  his  lien  for  the  unpaid 
freight,  the  delivery  of  the  thirty  tons  did  not 
operate  as  a  constructive  delivery  of  the  whole 
cargo,  and  that,  consequently,  the  transitus  was 
not  at  an  end  as  to  the  remainder  of  the  cargo, 
and  the  vendor's  notice  to  stop  in  transitu  was 
given  in  time.  Cooper^  Ex  parte,  McLaren,  In 
re,  11  Ch.  D.  68  ;  48  L.  J.,  Bk.  49  ;  40  L.  T.  105  ; 
27  W.  R.  518— C.  A. 

In  an  earlier  case  part  delivery  by  a  carrier  to 
the  consignee  was  held  to  be  prim&  facie  such  a 
virtual  delivery  of  the  whole  as  to  put  an  end  to 
the  consignor's  right  of  stoppage  in  transitu, 
Betts  V.  mbbins,  4  N.  &  M.  64  ;  2  A.  &  E.  57. 

A.,  at  a  foreign  port,  shipped  goods  by  the 
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order  and  on  the  account  of  B.,  to  be  paid  for  at 
a  future  day  ;  and  bills  of  lading  were  accord- 
ingly signed  by  the  master  of  the  ship.  One  of 
the  bills  was  immediately  transmitted  to  B.,  who, 
before  the  arrival  of  the  ship  at  the  place  of 
destination,  sold  the  goods,  and  indorsed  the  bill 
of  lading  to  C.  After  the  arrival  of  the  ship, 
and  a  delivery  of  part  of  the  goods  to  the  agent 
of  C,  B.  became  IxEinkrapt,  without  having  paid 
A.  the  price  of  the  goods  : — Held,  that  by  this 
delivery  the  transitus  was  at  an  end  as  to  the 
whole  of  the  goods.  Sluhey  v.  Ueyioard,  2  H. 
Bl.  504. 

This  case  observed  on  in  Kemji  v.  Folk,  in 
C.  A.,  14  Ch.  D.  466 ;  42  L.  T.  780  j  28  W.  R. 
785— C.  A.    In  H.  L.,  ante,  coL  965. 


To  Snb-Yendeei.] — Goods  were  forwarded 


in  bales  by  ship  to  London,  deliverable  to  B.  & 
Co.,  or  their  assigns,  who  were  factors,  for  sale, 
and  were  landed  at  the  defendants'  wharf.  B. 
&  Co.  gave  the  defendants  orders  to  weigh  and 
deliver  the  goods  to  M.,  who  had  contracted 
with  B.  &  Co.  for  the  purchase  of  them.  They 
were  accordingly  weighed,  and  an  account  of  the 
weights  sent  to  B.  &  Co.,  who  made  out  invoices 
to  M.  accordingly.  M.  resold  several  bales  of  the 
goods,  which  were  delivered  by  the  defendants, 
upon  his  order,  to  his  vendees  ;  the  rest  remained 
at  the  defendants*  wharf  until  they  were  stopped 
by  B.  &  Co.,  as  unpaid  vendors.  They  were 
never  transferred  in  the  defendants'  books  from 
the  names  of  B.  &  Co.  to  that  of  M.,  nor  was  any 
warehouse  rent  paid  by  him  : — Held,  that  B.  & 
Co.'s  right  of  stoppage  in  transitu  was  not  deter- 
mined by  the  part  delivery  to  M.'s  vendees. 
Tanner  v.  Scovell,  14  M.  &  W.  28  ;  14  L.  J.,  Ex. 
321.  See  also  Wentworth  v,  OHthioaite,  ante, 
col.  973. 

vi.  Effect  of  Deliver]/  Orders, 

Delivery  passing  Sight  to  Ch>ods.] — Wharf- 
inger's certificates  are  not  documents  of  title, 
and  their  delivery  passes  no  right  to  the  goods ; 
and  no  custom  of  trade  can  give  them  the 
effect  of  warrants  or  documents  of  title  as 
against  the  vendors.  Gunn  v.  Bolchow,  Vauglian 
^  Company,  10  L.  R.,  Ch.  491  ;  44  L.  J.,  Ch. 
732  ;  32  L.  T.  781;  23  W.  R.  739. 


Custom.] — By  the  usage    of   the  iron 


trade  warrants  for  goods  "  deliverable  (f .  o.  b.) 
to  A.  B.,  or  their  assigns,  by  indorsement  hereon," 
are  considered  to  pass  to  the  holders  for  value 
free  from  any  vendor's  lien.  Merchant  JBanlting 
Company  of  Londan  v.  Phisnix  Bessemer  Steel 
Company,  5  Ch.  D.  205  ;  46  L.  J.,  Ch.  418  ;  36 
L.  tC  396  ;  25  W.  R.  457. 

Whether  firesh  Agreement  as  to  Goods.] — 
G.  shipped  linseed  from  Smyrna  to  W.  in  London 
by  a  general  ship.  W.  having  obtained  the  bill 
of  lading,  mortc^ged  the  cargo,  and  subsequently, 
before  the  ship  s  arrival,  became  bankrupt.  W.^'s 
mortgagees,  after  the  ship  had  arrived,  obtained 
a  delivery  order  for  the  linseed,  and  handed  it 
to  an  officer  on  board  the  ship,  who  promised  to 
deliver  the  linseed  to  them  when  he  got  it  clear  : 
— Held,  that  this  did  not  amount  to  a  construc- 
tive delivery  of  the  goods,  and  that  the  con- 
signor's right  of  stoppage  in  transitu  remained. 
Coventry  v.  Gladstone,  6  L.  R.,  Eq.  44  :  37  L.  J., 
Ch.  492  ;  16  W.  R.  837. 


The  test  of  the  consignor's  right  of  stoppage 
is  not  whether  the  voyage  is  at  an  end,  but 
whether  there  has  been  a  delivery  of  the  goods 
to  the  consignee,    lb. 

In  order  to  create  a  constructive  delivery, 
there  must  be  a  fresh  agreement  between  the 
parties  as  to  holding  or  delivering  the  goods.  lb. 

Whether  Attornment  by  Caniert.] — Goods 
were  consigned  to  the  plaintiffs'  order  to  a  rail- 
way station,  and  the  usual  advice  note  was  sent 
by  them  to  the  company.  On  the  12th  April 
the  plaintiffs  sold  these  goods  to  J.,  payment 
half  by  cash,  half  by  bill  at  three  months,  due 
the  13th  July,  and  handed  over  the  advice  note 
to  J.,  with  an  indorsement  directing  the  company 
to  deliver  the  goods  to  J.'s  order.  On  the  24th 
April,  J.  handed  over  this  delivery  order  to  D. 
as  collateral  security  for  the  payment  of  money 
advanced  to  him  by  D.,  with  a  second  indorse- 
ment ordering  the  company  to  deliver  the  goods 
to  D.'s  order.  But  neither  this  delivery  order 
nor  that  made  by  the  plaintiffs  was  stamped  in 
accordance  with  the  Stamp  Act,  1870,  s,  89.  J. 
becoming  insolvent,  D.  on  the  14th  May  wrote 
to  the  company  inclosing  the  delivery  order, 
and  directing  them  to  hold  the  goods  to  his 
order.  To  this  he  received  the  following  reply 
from  the  goods  manager,  dated  the  15th  May  : 
"  I  have  yours  of  yesterday,  inclosing  transfer  of 
rails,  and  beg  to  say  I  hold  them  to  your  order ; 
but  you  will  please  produce  this  order  when  ap- 

E lying  for  the  rails,  and  which  order  must  also 
ear  a  transfer  stamp  by  both  parties  transfer- 
ring the  goods,  in  accordance  with  the  act  of 
parliament.  You  will  be  aware  they  remain 
here  at  owner's  risk  and  subject  to  our  usual 
rent-charges."  On  the  19th  May,  D.  affixed  an 
adhesive  stamp  to  each  transfer,  but  omitted  to 
cancel  the  stamps,  as  required  by  ss.  24  and  89, 
and  the  same  were  never,  up  to  trial,  so  can- 
celled. On  the  23rd  May,  the  company  wrote  to 
the  plaintiffs,  asking  if  they  consented  to  the 
goods  being  delivered  to  D.,  to  which  they  re* 
plied  on  the  23rd  and  30th  June,  giving  the 
company  formal  notice  to  hold  them  to  their 
(plaintiffs')  order ;  but  upon  indemnity  being 
given  by  D.  the  goods  were  handed  over  to  D. 
The  bill  given  to  the  plaintiffs  by  J.  in  part  pay- 
ment of  these  goods  not  being  met  at  maturity, 
the  plaintiffs  claimed  the  goods  as  partial  unpaid 
venoors,  and  brought  an  action  against  the 
company  for  wrongfully  parting  with  the  posses* 
sion  of  them  : — Held,  that  the  condition  in  the 
company's  letter  of  the  15th  May,  as  to  the 
transfer  stamp,  was  no  qualification  of  their  ad- 
mission that  they  held  the  goods  to  D.'s  order  ; 
that  the  letter  was  an  absolute  attornment  by 
the  company  to  D.,  by  which  the  plaintiffs'  right 
of  possession  as  unpaid  vendors  was  destroyed, 
and  that  the  plaintiffs  were,  therefore,  not  en- 
titled to  recover.  Pooley  v.  Cfrcnt  Eastern 
Bail  way  Company,  34  L.  T.  537. 

Carriers  declining  to  Act  npon.] — Where 
goods  were  entered  in  the  books  of  the  West 
India  Dock  Company  in  the  name  of  the  original 
consignee  as  owner,  such  consignee  having  sold 
them  to  A.,  who  had  afterwards  made  a  sub-sale 
to  B.,  and  had  given  to  B.  a  delivery  order  for 
the  goods  upon  the  company  : — Held,  that  the 
right  of  A  to  stop  the  goods  in  transitu  was  not 
thereby  defeated,  such  order  being  one  upon 
which  the  company,  according  to  their  invariable 
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custom,  had  declined  to  act,  and  had  refused  to 
deliver  the  goods  to  B.  without  an  order  from 
ihe  original  consignee.  Lackhigton  v.  AtliertoUy 
8  Scott,  N.  R.  38  ;  7  M.  &  G.  360  ;  13  L.  J.,  C.  P. 
140 ;  8  Jur.  406. 

* Priorities  under.  J— On  the  3rd  of  March 

goods  belonging  to  C,  lymg  at  the  St.  Katharine 
JDock,  in  the  custody  of  the  Docks  Company,  were 
bought  by  D.,  as  broker  for  buyers  and  sellers, 
for  B.  &  Co.,  without  disclosing  the  names  of  his 
principals,  and  D.  indorsed  to  them  the  delivery 
order  he  bad  obtained  from  the  sellers,  on  the 
representation  of  B.  &  Co.  that  the  goods  were 
wanted  for  immediate  shipment.  They,  however, 
|>ledged  their  interest  in  the  goods  to  the  plain- 
tiff, and  indorsed  the  order  to  them.  On  the 
prompt-day,  the  18th  of  March,  the  plaintiffs' 
derk  lodged  the  order  at  the  London  office  of 
the  Docks  Company,  with  this  memorandum, 
"  Hold  within  to  our  order,  and  have  warrants 
made  out  as  soon  as  possible."  He  was  told  that 
the  warrants  would  be  ready  with  the  goods  on 
the  20th  of  March.  Three  hours  later  a  messenger 
from  the  office  reached  the  warrant  office  at  the 
Dock  House  with  a  notice  that  the  order  had 
been  lodged.  Meanwhile  B.  &  Co.  had  stopped 
payment,  and  D.  being  so  informed,  and  havmg 
no  notice  of  the  plaintiffs'  title,  on  the  same  day 
paid  C.  for  the  ^3ods,  and  through  a  clerk,  who 
reached  the  Dock  House  before  the  messenger 
had  arrived,  obtained  at  the  warrant  office  a 
warrant  for  the  goods  in  the  name  of  C,  who 
indorsed  the  same  to  D.,  and  gave  him  a  second 
delivery  order.  The  first  delivery  order  was 
returned  to  the  plaintiff  by  the  Docks  Company, 
who  refused  to  act  upon  it.  In  an  action  by  the 
plaintiffs,  claiming  as  against  the  Docks  Com- 

emy,  C,  and  D.,  to  be  entitled  to  the  goods  : — 
eld,  that  D.  was  the  surety  and  B.  &  Co.  the 
principal  debtors ;  that,  in  the  circumstances  of 
the  case,  the  unpaid  vendors'  lien  had  passed  to 
J). ;  that  the  title  to  the  goods  was  in  D.  Im- 
perial Bank  V.  London,  and  St.  Katliarine  Docks 
Ompany,  5  Ch.  D.  195  ;  46  L.  J.,  Ch.  335  ;  36 
L.  T.  233. 


vii.  Taking  Possession  as  Owner. 

Parol  Evidence  of  Intention.] — Goods  were 
consigned  to  A.,  deliverable  in  the  Kiver  Thames ; 
on  the  arrival  of  the  vessel  in  the  river,  the 
captain  pressed  A.  to  have  them  landed  im- 
mediately ;  A.  im  consequence  sent  B.,  his  son, 
with  directions  to  land  them  at  a  wharf  where 
he  was  accustomed  to  have  goods  landed  for  him, 
and  kept  until  he  carted  them  away  to  his  cus- 
tomers in  his  own  carts  ;  but  A.  (being  then  in- 
solvent) at  the  same  time  told  B.  he  would  not 
meddle  with  the  goods,  that  he  did  not  intend  to 
take  them,  and  that  the  vendor  ought  to  have 
them.  The  goods  were  by  B.'s  direction  landed 
at  the  wharf,  and  there  stopped  in  transitu  by 
the  vendor.  In  trover  for  the  goods  by  the  assig- 
nees, on  the  bankruptcy  of  A.,  against  the  wharf- 
inger : — Held,  that  the  declarations  so  made  by 
A.  to  B.  were  admissible,  although  they  were  not 
communicated  to  the  vendor  or  to  the  wharf- 
inger ;  and  that  they  shewed  that  A.  had  not 
taken  possession  of  the  goods  as  owner,  and 
therefore  that  the  transitus  was  not  determined. 
James  v.  Griffin,  2  M.  &  W.  622. 

.  Transfer  in  Wharfinger's  Books.] — ^A  vendor, 


by  a  delivery  order,  directed  wharfingers  to 
deliver  to  the  vendee  1,028  bushels  of  oats,  bin 
40,  to  be  weighed,  and  the  expense  of  weighing 
to  be  charged  to  the  vendor.  The  vendee  after- 
wards gave  an  order  to  the  same  effect,  on  a  sale 
to  the  plaintiff.  There  were  no  other  oats  in  the 
bin,  and  they  were  transferred  to  the  plaintiffs 
in  the  books  of  the  wharfingers,  but  never 
weighed  over.  The  vendor,  on  the  failure  of 
the  first  vendee,  claimed  a  right  of  stoppage  In 
transitu; — Held,  without  reference  to  any  es- 
toppel against  the  wharfingers,  that  the  property 
had  passed  as  between  buyer  and  seller,  so  as  to 
defeat  the  vendor's  right  of  stoppage.  Swan- 
mek  V.  Sothem,  1  P.  &  D.  648  ;  9  A.  &  E.  895. 

Sampling  and  Selling  Part.] — ^A  cargo  of 
eighty  quarters  of  wheat  was  shipped  in  London, 
on  the  6th  December,  1839,  on  board  a  vessel 
bound  to  Barmouth  and  Tremadoc,  and,  by  the 
bill  of  lading,  was  to  be  delivered  at  the  port  of 
Barmouth  and  Tremadoc  to  T.,  or  to  his  assigns, 
on  his  paying  freight,  kc.  The  cargo  was  paid 
for  by  T.  partly  in  cash,  and  partly  by  his  ac- 
ceptance at  two  months.  On  the  28th  January, » 
1840,  T.  assigned  all  his  estate  and  effects  to  the 
plaintiff  and  A.,  in  trust  for  the  benefit  of  them- 
selves and  his  other  creditors.  T.  was  at  that  time 
insolvent,  to  the  plaintiff's  knowledge.  The  bill 
of  lading  was  indorsed  by  T.  to  the  plaintiff  as 
follows  (the  indorsement  being  without  date)  : 
— "  I  do  hereby  order  that  Captain  J,  do  deliver 
the  possession  of  the  within-mentioned  quantity 
of  wheat  to  Mr.  li.  J.,  being  one  of  my  assignees, 
to  be  disposed  of  as  he  may  think  proper.'*  On 
the  4th  February,  the  vessel  arrived  at  Barmouth 
with  the  wheat  on  board,  and  J.  there  went  on 
board  and  took  samples,  and  sold  seventy  of  the 
eighty  quarters,  for  which  he  paid  the  freight, 
and  they  were  delivered  to  the  purchasers  ;  and 
he  directed  the  master  to  take  forward  the  re- 
maining ten  quartera  to  Tremadoc.  On  the  9th 
February  T.'s  acceptance  became  due  and  was 
dishonoured  ;  and  on  the  10th,  the  shippers  gave 
notice  to  the  captain  at  Barmouth  not  to  deliver 
the  wheat,  but  to  hold  it  to  their  use.  On  the 
23rd,  the  vessel  arrived  at  Tremadoc,  where  J. 
demanded  the  remaining  ten  quarters,  tendering 
the  freight,  but  the  master  refused  to  deliver  It : 
— Held,  that,  under  these  circumstances  (even 
supposing  the  plaintiff  to  be  in  the  same  situa- 
tion as  T.),  the  right  of  stoppage  in  transitu  was 
determined,  as  to  the  whole  of  the  cargo,  by  the 
acts  done  by  the  plaintiff  at  Barmouth.  Jimes 
V.  Jones,  8  M.  &  W.  431. 

Marking  Timber — Content  of  Vendor.]— The 

defendants  having  sold  timber,  then  lying  at 
their  own  wharf,  to  D.,  for  bills,  payable  at  a 
future  day  ;  which  timber  was  then  marked  by 
D.,  and  a  small  part  of  it  was  forwarded  by  the 
defendants  to  one  place,  and  part  to  another ; 
and  then  D.,  before  the  time  of  payment  arrived, 
sold  the  whole  to  the  plaintiff,  who  notified  such 
sale  to  the  defendants,  and  was  answere<l  that  it 
was  very  well ;  and  then,  in  their  presence,  the 
plaintiff  marked  all  the  timber  lying  at  their 
wharf,  and  afterwards  marked  that  which  had 
been  forwarded  to  the  two  other  stages  : — Held, 
that  the  defendants,  after  such  assent  to  the 
transfer,  and  such  marking  by  the  plaintiff, 
could  not  retain  or  stop  any  of  the  timber  as  in 
transitu  upon  the  subsequent  insolvency,  before 
the  day  of  payment,  of  D.,  the  original  vendee, 
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to  whom  pajment  had  been  made  bj  the  plaintiff, 
whatever  question  there  might  have  been  as  be- 
tween the  original  vendors  and  vendee.  Stovcid 
V.  Ilvghety  14  East,  308. 

Timber  merchants  at  Ledbuiy,  in  Hereford- 
shire, sold  to  G.,  a  timber  merchant  at  Birming- 
ham, timber,  at  a  ceitaiu  price  per  foot,  "  to  be 
delivered  free  to  boats  when  required.  Payment, 
lOOZ.  by  bill  at  one  month,  and  balance  by  bill 
at  four  months  from  measurement."  The  ven- 
dors brought  the  timber  to  a  wharf  belonging 
to  a  canal  company,  and  whilst  it  was  there  G. 
measured  and  numbered  each  tree,  and  marked 
it  with  his  initials,  and  expended  money  in 
squaring  it.  G.  afterwards  gave  the  bills,  and 
inquired  of  the  vendors  whether  they  wished  to 
freight  the  timber  at  Birmingham,  and  their 
terms.  One  of  the  bills  was  paid  ;  but  before 
the  others  were  due,  and  whilst  the  timber  re- 
mained on  the  wharf,  the  buyer  became  insol- 
vent : — Held,  that  both  the  property  and  pos- 
session of  the  timber  vested  in  G.,  and  therefore 
the  vendors  had  no  right  of  stoppage  in  transitu 
or  of  lien.  Ciwper  v.  Bell,  3  H.  &  C.  722  ;  34 
•L.  J.,  Ex.  161 ;  12  L.  T.  46G. 

BedeliyerliLg  for  Special  Purpose.] — A.,  a 
merchant  at  Birmingham,  bought  goods  of  B. 
&  Co.,  commission  agents  at  Manchester  and 
Leeds.  On  the  20th  March,  1844,  the  goods 
were,  by  A.'s  direction,  sent  to  L.  &  Co.,  shipping 
agents  at  Liverpool,  employed  by  A.  to  receive 
and  forward  them  to  Valparaiso ;  and  on  the 
same  day  B.  &  Co.  wrote  to  L.  &  Co.,  advising 
them  of  the  transmission  of  patterns,  which 
they  requested  them  to  ship  with  the  goods,  "  as 
A.  might  direct  them  to  be  shipped."  The  goods 
were,  on  the  4th  April,  ship(>ed  by  L,  &  Co.  on 
board  a  vessel  bound  for  Valparaiso,  and  after- 
wards relanded  by  oi-der  of  a  member  of  the 
house  at  Valparaiso,  to  which  they  were  con- 
signed by  A.,  and  sent  to  B.  &  Co.'s  house  at 
Manchester,  for  the  purpose  of  being  repacked 
in  smaller  cases.  The  price  of  the  goods  became 
payable  on  the  26th  April,  but  was  not  paid,  A. 
having,  in  the  meantime,  become  insolvent : — 
Held,  that  the  property  and  possession  of  the 
goods  had  vested  absolutely  in  A.,  the  vendee, 
before  they  were  redelivered  to  B.  &  Co.  at 
Manchester,  and  that  by  such  redelivery  the 
latter  acquired  no  new  rights  as  unpaid  vendors. 
Valpy  V.  Gihsan,  4  C.  B.  837  ;  16  L.  J.,  C.  P. 
241  ;  11  Jur.  826. 

Beceipt — Offer  to  Eescind.] — Goods  were  con- 
signed from  London  to  A.  at  Sunderland,  ac- 
cording to  order,  and  a  draft  for  the  price  :  the 
invoice  and  the  bill  of  lading  were  forwarded  on 
the  arrival  of  the  goods  at  Sunderland.  A.  was 
in  difficulties,  and  desired  that  they  should  not 
be  rec^ved  from  the  wharf  where  they  then 
lay ;  but  in  his  absence,  and  without  his  con- 
sent, the  goods  were  deposited  on  his  premises. 
He  aifterwards  knew  of  these  facts,  and  took  and 
kept  the  key  of  the  warehouse  in  which  the 
goods  were  deposited.  On  the  4th  of  February, 
he  wrote  to  the  vendor,  returning  the  draft  un- 
accepted, and  stating  the  circumstances  as  to  the 
goods,  and  that  a  stoppage  of  his  business  was 
decided  upon,  and  continued :  "  1  immediately 
sent  for  my  solicitor,  to  get  his  advice  as  to 
whether  I  could  not,  under  the  circumstances, 
return  the  hemp  to  the  wharf.  He  declared  not, 
which  placed  me  under  the  necessity  of  depriv- 


ing you  of  what  I  consider  your  right.  I  retain 
your  draft,  and,  although  it  can  be  little  satis- 
faction to  you,  must  express  my  extreme  regret 
that  you  are  so  unfortunately  placed."  On  the 
6th  February  the  vendor  applied  to  A.  for  the 
goods,  and  was  referred  by  him  to  his  solicitor. 
On  25th  February,  A.  made  an  assignment  ijo 
trustees  for  the  benefit  of  his  creditors,  and  de» 
livercd  the  key  of  the  warehouse  to  them  ;  the 
goods  were  demanded  of  them,  and  were  re- 
fused, and  they  sold  them  : — Held,  that  the  pro- 
perty in  the  hemp  passed  to  A,  by  the  delivery 
on  boaitl  ship,  and  the  forwarding  of  the  bill  of 
lading ;  that  there  was  no  valid  rescission  of  the 
contract,  for  that  such  can  only  be  by  mutual 
consent ;  that  therefore,  any  expression  of  wish 
to  rescind  uttered  by  one  party,  and  not  com- 
municated to  the  other,  is  immaterial ;  that  the 
letter  of  4th  February,  which  was  communi- 
cated to  the  vendor,  ddd  not  amount  to  an  offer 
against  A.  to  rescind,  but  to  an  assertion  that  he 
could  not  do  so ;  and  that  there  was  no  valid 
stoppage  in  transitu  ;  for  the  natural  transit  was 
ended,  and  the  facts  shewed  that  A.  had  taken 
to  the  goods  as  owner,  whilst  they  were  in 
his  possession.  Ileinekey  v.  Earle,  8  El.  &  BL 
410  ;  28  L.  J.,  Q.  B.  79 ;  4  Jur.,  N.  S.  848  ;  6 
W.  R.  687— Ex.  Ch. 

Acts  of  Ownership  by  AssigiLees  of  Vendee.} 

— Where  goods  were  consigned  to  A.,  and  on  his 
becoming  a  bankrupt  his  assignee  went  to  the 
inn  where  they  had  arrived,  and  put  his  mark 
on  them,  but  did  not  take  them  away,  because 
they  had  been  attached  there  by  a  creditor  of 
the  bankrupt : — Held,  that  the  consignor  could 
not  afterwards  stop  them,  because  they  were  not 
then  in  transitu.    EllU  v.  Hunt,  3  T.  R.  464. 

f.  Biffhts  of  Third  Parties. 

Lien  of  Carriera.] — A  usage  for  carriers  to 
retain  goods  as  a  lien  for  a  general  balance  of 
account  between  them  and  the  consignees,  can* 
not  affect  the  right  of  the  consignor  to  stop  the 
goods  in  transitu.  Oppenheim  v.  Jluisell,  3  B.  & 
P.  42. 

A.  consigned  iron  to  B.  in  barter,  and  sent  it 
to  a  carrier  to  be  conveyed,  who  delivered  part 
of  the  cargo  on  the  wharf  of  B.,  but  before  the 
remainder  was  delivered  the  carrier  discovered 
that  B.  was  insolvent,  and  reshipped  the  parb 
delivered,  and  retained  the  whole  to  satisfy  his 
lien  for  the  freight  of  the  cargo,  and  for  a 
general  account  between  him  and  the  consignee  : 
— Held,  that  the  consignor's  right  of  stoppage  in 
transitu  was  not  gone  ;  and  that  he  might  main- 
tain trover  against  the  carrier  for  the  goods. 
Crawshay  v.  Etules,  2  D.  &  R.  288  ;  1  B.  &  C.  181. 

A  claim  of  lien  by  carriers  who  hold  goods  for 
a  consignee  does  not  enlarge  the  consignor's  right 
to  stop  in  transitu.  Allan  v.  Gripper,  2  C.  &  J« 
218;  2  Tyr.  217. 


Wharfinger.] — A.,  of  Newcastle,  shipped 


goods  for  London  to  order  of  B. ;  before  their 
arrival  B.  wrote  to  say  that  he  was  in  failing 
circumstances,  and  would  not  apply  for  the 
goods  on  their  arrival  To  this  A.  returned  a 
general  answer  without  making  any  mention  of 
the  goods,  but  immediately  left  Newcastle  for 
London,  and  on  his  arrival  applied  at  the  wharf 
of  C,  where  the  goods  had  in  the  meantime  ar- 
rived (and  where  goods  shipped  for  B.  usaallj 
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were  landed  and  kept  till  sent  for  bj  him),  ten- : 
dering  the  freight  and  charges   paid  for  the  | 
goods,  and  requiring  a  delivery  of  them,  which 
was  refused,  unless  upon  payment  of  a  general 
bjdance  due  from  B.  to  C.  for  wharfage  :— Held,  ^ 
that  the  contract  as  between  A.  and  B.  having ' 
bjcn  rescinded  previously  to  the  arrival  of  the  . 
gtxxls,  C.  had  no  right  to  retain  against  A.  for  a  I 
general  balance  due  to  him  from  B.    Ilichard- 
Mon  V.  Gm8j  3  B.  &  p.  119. 

Under  Foreign  Attaehment.]— A  right  of  stop- 
page in  transitu  is  not  divested  by  a  foreign  at-  \ 
tacbment  at  a  suit  of  a  creditor  of  the  vendee. 
Oppe/tlteim  v.  Jiussell,  3   B.  &   P.   42  ;    S.  P., 
Smith  V.  GoMf  1  Camp.  282. 


B.    SALES   BY   AUCTION. 

1.  Statute  of  Frauds. 

Wliat  withiiL] — Sales  of  goods  by  auction  are 
within  the  Statute  of  Frauds.  Ktniworthy  v. 
Schojield,  4  D.  &  R.  556 ;  2  B.  &  C.  945. 

So  are  sales  of  lands.  Walker  v.  Constable ,  1 
B.  &  P.  306  ;  2  Esp.  659 ;  -ST.  P.,  Stamfit'ld  v. 
Johnson,  1  Esp.  101. 

Entriai  of  Auctioneer.]— At  a  sale  by  auction 
subject  to  conditions,  the  auctioneer  entered  in 
his  sale-book  the  names  of  the  vendor  and  pur- 
chaser, the  subject-matter  of  the  sale,  and  the 
amount  of  the  purchase-money,  but  omitted,  in 
the  entry,  to  embody  or  make  any  reference  to 
the  conditions  of  sale.  There  was  no  other 
memorandum  or  contract  in  writing: — Held, 
that  there  was  no  sufficient  contract  in  writing 
within  s.  4  of  the  Statute  of  Frauds,  and  specific 
performance  refused  as  against  the  purchaser. 
JlUhton  V.  }Vhatm(yre,  8  Ch.  D.  467 ;  47  L.  J., 
Ch.  629 ;  26  W.  R.  827. 

The  plaintiff  sent  a  mare  to  be  sold  by  auction 
at  the  defendant's  repository.  The  defendant 
advertised  the  mare  for  sale  by  auction  on  the 
28th  of  March,  1872,  and  circulated  a  printed 
catalogue  of  the  horses  to  be  sold  at  his  sale, 
with  conditions  of  sale  annexed,  in  which  the 
plaintiff's  mare  was  described  as  Lot  49.  The 
defendant  had  a  sales  ledger,  which  was  headed 
"  Sales  by  auction,  28  March,  1872,"  in  which 
the  plaintiff's  mare  was  also  numbered  49  ;  but 
neither  was  the  catalogue  nor  were  the  con- 
ditions of  sale  annexed  to  the  sales  ledger,  nor 
were  they  referred  to  therein.  On  the  28th 
March,  1872,  the  lots  described  in  the  catalogue 
were  put  up  by  the  defendant  for  sale  under  the 
conditions.  The  plaintiffs  mare  was  put  up  for 
sale  and  knocked  down  to  M.  for  33/.,  and 
thereupon  the  defendant's  clerk  wrote  in  the 
columns  of  the  sales  ledger  left  blank  for  this 
purpose  the  name  of  M.  as  purchaser,  and  the 
price.  M.  afterwards  refused  to  take  the  mare  : 
— ^Hdd,  that  the  catalogue  and  the  conditions  of 
sale  were  not  sufficiently  connected  with  the 
entries  in  the  sales  ledger  to  make  a  note  or 
memorandum  in  writing  of  a  contract  by  M.,  to 
satisfy  the  17th  section  of  the  Statute  of  Frauds. 
Ptirre  v.  Corf,  9  L.  R.,  Q.  B.  210 ;  43  L.  J.,  Q.  B. 
52  ;  29  L.  T.  919  ;  22  W.  R.  299. 

Semble,  that  the  eutry  by  the  clerk  was  not 
by  an  authorized  agent,  so  as  to  bind  the  pur- 
chaser.   Ibt 


Where  goods  were  sold  by  auction  to  an  agent, 
and  the  auctioneer  wrote  the  initials  of  the 
agent's  name,  together  with  the  prices,  opposite 
the  lots  purchased  by  him,  on  the  printed  cata- 
logue, and  the  principal  afterwards  in  a  letter 
to  the  agent  recognized  the  purchase: — Held, 
that  the  eutry  in  the  catalogue  and  the  letter 
coupled  together  were  a  sufficient  memorandum  of 
the  contract.  Phillimore  v.  Barry,  1  Gamp.  513» 

Where  at  a  public  sale  by  auction  the  condi- 
tions of  sale  were  read  by  the  auctioneer  before 
the  biddings  commenced,  but  the  printed  cata* 
logue  did  not  refer  to  the  conditions,  nor  were 
they  attached  to  it,  and  the  agent  of  the  defen- 
dant was  declared  the  highest  bidder  for  a  lot, 
and  the  auctioneer'  put  down  his  name  and  the 
price  opposite  the  lot  in  the  sale  catalogue  : — 
Held,  not  a  sufficient  memorandum  in  writing 
to  satisfy  the  statute.  Keiiworthy  v,  Schofield, 
4  D.  &  R.  550  ;  2  B.  &  C.  945. 

It  seems  that  taking  sales  of  goods  by  auction 
to  be  within  the  17th  section,  the  auctioneer  or 
broker,  who  is  a  middleman,  must  be  taken  to 
be  the  agent  of  both  parties  so  as  to  bind  the 
purchaser  by  his  signature.  Uindc  v.  White* 
house,  7  East,  558  ;  3  Smith,  528. 

An  auctioneer  is  an  agent  lawfully  authorized 
by  the  buyer  to  sign  a  contract  for  him,  whether 
it  is  for  the  purchase  of  laud  or  goods,  and  his 
authority  is  given  by  the  purc^er  bidding 
aloud ;  and  the  name  of  the  purchaser  of  divers 
lots  at  an  auction  being  written  down  on  the 
sale  bill  opposite  such  lots,  for  which  the  pur- 
chaser was  declared  to  be  the  highest  bidder,  is 
a  note  or  memorandum  in  writing  sufficient  to 
satisfy  the  intent  of  the  statute.  Emmersoii  v. 
Ileelis,  2  Taunt.  38. 

The  highest  bidder  is  bound  by  the  entry  in 
the  sale-book  of  the  auctioneer's  clerk,  made  in 
his  presence^  upon  his  name  being  called  out  as 
the  purchaser,  even  in  an  action  brought  by  the 
auctioneer.  Bird  v.  Boidtcn;  1  N.  &  M.  313  ;  4 
B.  &  Ad.  443. 


After  Anctlon.] — The  plaintiff  put  up  for 


sale  by  public  auction  a  quantity  of  timber, 
several  lots  of  which  were  unsold.  A  few  days 
afterwards  the  defendant  called  on  the  auctioneer, 
and  selected  from  the  catalogue  two  of  the  un<* 
sold  lots  which  he  agreed  to  purchase.  The 
auctioneer  then  wrote,  in  the  defendant's  pre« 
sence,  his  name  in  the  catalogue  opposite  these 
lots : — Held,  that  the  auctioneer  was  not  the 
agent  of  the  defendant,  so  as  to  bind  him  by 
signing  his  name,  and  consequently  there  was  no 
sufficient  note  or  memorandum  of  the  bargain* 
Mews  v.  Carr,  1  H.  &  N.  484  ;  26  L.  J.,  Ex,  29. 

Printed  Kame.]— A  receipt  given  by  an 

auctioneer's  clerk  three  days  after  the  sale,  and 
signed  by  the  clerk,  acknowledging  payment  of 
pwrt  of  the  purchase-money  for  "Lot  4,  Mr. 
J.  S.'s  property,"  is  not  such  a  memorandum  in 
writing  as  would  bind  the  vendor.  Semble,  that 
the  name  of  the  auctioneer  printed  on  the  back 
of  the  particulars  and  conditions  of  sale  is  suffi- 
cient to  bind  the  vendor.  Byas  v.  Stafford,  7 
L.  R.,  Ir.  590. 

2.  What  is  ak  Auction. 

At  the  sale  of  premises,  the  vendor  invited 
each  bidder  to  put  down  two  sums  on  a  slip  of 
paper,  and  upon  collating  such   biddings,  he 
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whose  paper  contained  the  highest  bidding  was 
to  be  declared  the  purchaser  at  the  lowest  of  the 
two  sams,  if  that  exceeded  the  highest  of  any 
other  bidder: — Held,  that  this  was  a  sale  by 
auction  within  13  Geo.  3,  c.  56,  and  that  the 
yendor  incurred  the  penalty  as  an  auctioneer 
without  being  licensed,  although  the  purchase 
was  never  completed,  Rej;  v.  Taylor,  M*Clel. 
362  ;  13  Price,  636. 

3.  Rights  and  Liabilities  of  Bidders. 

Betracting  Biddiiigi.]— -A  bidder  at  an  auction 
under  the  usual  conditions,  that  the  highest  bidder 
should  be  the  purchaser,  may  retract  his  bidding 
at  any  time  before  the  hammer  is  down.  Payne 
V.  Cave,  3  T.  R.  148. 

Stamp  on  Contract.] — A  written  paper  signed 
by  the  auctioneer,  and  delivered  to  the  bidder, 
containing  the  terms  of  the  contract,  must  be 
stamped.  RaiMhottom  v.  Morley,  2  M.  &  S. 
445.  And  see  Ranishottom  v,  Tunbridge,  2 
M.  &  S.  434. 

The  same  paper  containing  two  different  con- 
tracts for  the  purchase  of  different  lots  by  dif- 
ferent persons,  having  one  stamp  affixed  on  that 
part  of  the  paper  which  contains  the  contract 
with  the  defendant,  is  sufficient  to  legalize  the 
evidence  of  such  contract.     Powell  v.  Kdmunds, 

12  East,  6. 

Semble,  that  if  parties  choose  to  divide  their 
contracts,  so  as  to  lessen  the  amount  of  stamps, 
they  may  legally  do  so.  Ilaiokins  v.  Clutterhuck, 
2  C.  &  K.  810. 

If  on  a  sale  by  auction  the  same  pei'son  is 
declared  the  highest  bidder  for  several  lots,  a 
distinct  contract  arises  for  each  lot.  JSmmcrson 
V.  Ifeelis,  2  Taunt.  38 ;  *S^.  P.,  Boots  v.  Dormer 
QLord),  4  B.  &  Ad.  77 ;  1  X.  &  M.  667. 

See  also  Revenue. 

Mock  Biddings.] — Where  A.,  on  the  sale  of  a 
barge  by  auction  under  an  execution,  addressed 
the  company,  stating  that  he  had  built  it  for  a 
person  against  whom  the  execution  was  issued, 
who  had  not  paid  him  for  it ;  on  which  no  person 
bid  against  him,  but  the  auctioneer  refused  to 
knock  it  down  to  him  at  his  first  bidding,  when 
a  friend  of  his  made  another  bidding,  and  A. 
advanced  one  shilling  more,  and  paid  a  deposit 
as  part  of  the  purchase-money : — Held,  that  he 
did  not  acquire  any  property  in  the  baige  under 
such  sale.  Fuller  v.  Abrahams,  6  Moore,  316  ;  3 
B.  k  B.  116. 

Agreement  not  to  Bid.]— A  piece  of  land  was 
advertised  for  sale.  Two  adjoining  landowners 
were  desirous  of  purchasing  it ;  they  agreed  that 
one  alone  should  attend  the  sale,  and  purchase,  if 
it  should  be  sold,  for  a  sum  not  exce^ing  a  sum 
named.  If  the  land  was  purchased,  terms  were 
arranged,  and  it  was  to  be  divided  between  them  : 
— Held,  that  the  agreement  between  the  pur- 
chasers was  not  contrary  to  equity  and  that  it  did 
not  vitiate  the  contract*  Qireiv,  In  re,  26  Beav. 
187  ;  28  L.  J.,  Ch.  218 ;  .SL  P.,  GalUm  v.  Emuss, 

13  L.  J.,  Ch.  388  J  8  Jur.  507. 

Brokers.] — But  brokers  agreeing  together 

before  a  sale  that  only  one  of  them  shall  bid  for 
each  article  sold,  and  tiiat  all  articles  then  bought 
by  any  of  them  shall  be  sold  again  among  them 
at  a  fair  price,  and  the  difference  between  the 


'  auction  price  and  the  fair  price  divided  among 
,  them,  aix%  liable  to  be  indicted  for  conspiracy. 
I  Levi  V.  Levi,  6  C.  &  P.  239. 


4.  Rights  and  Liabilities  of  Owners  of 

Pkopeety. 

a.  Puifem. 

Effect  of  Employment  of.] — Upon  a  sale  of  real 
estate  by  auction,  under  conditions  stating  that 
the  sale  is  subject  to  a  reserved  bidding,  it  is 
illegal  to  employ  a  person  to  bid  up  to  the 
reserved  price  unless  the  right  to  do  so  is  ex- 
pressly stipulated  for.  GilUat  v.  Gilliat,  9  L.  R., 
Eq.  60  ;  39  L.  J.,  Ch.  142  ;  21  L.  T.  522  ;  18  W.  R. 
203. 

Landed  property  was  sold  by  public  auction 
under  conditions  which  stated  that  the  highest 
bidder  should  be  the  purchaser,  and  which  re- 
served to  the  vendor  the  right  to  bid  once  by 
himself  or  his  agent.  The  auctioneer  bid  throe 
times  with  the  sanction  of  the  vendor,  and  then 
the  vendor  stated  what  the  reserve  price  was. 
when  a  person  bid  beyond  that  sum,  and  was 
thereupon  declared  the  purchaser: — Held,  that 
by  reason  of  the  biddings  of  the  auctioneer  the 
vendor  had  exceeded  the  limited  right  reserved 
to  him  by  the  condition  of  bidding  once  by 
himself  or  agent,  and  that  thereforc  the  sale  was 
void  at  the  option  of  the  purchaser,  both  at  law 
and  under  30  &  31  Vict.  c.  48.  Parjut  v.  Jepson^ 
46  L.  J.,  C.  P.  529  ;  36  L.  T.  251. 

When  property  is  advertised  to  be  sold  "  with- 
out reserve,"  such  advertisement  is  understood  t4> 
exclude  any  interference  by  the  vendor,  either 
direct  or  indirect,  which  can  under  any  possible 
circumstances  affect  the  right  of  the  highest 
bidder,  whatever  may  be  the  amount  of  his 
bidding,  to  be  declared  the  purchaser ;  and  any 
evasion  of  that  engagement  on  the  part  of  the 
vendor,  being  a  violation  of  his  contract  with 
the  public,  will  disentitle  him  to  the  aid  of  a 
court  of  equity  to  enforce  the  sale.  Robinson  v. 
Wall,  2  Ph.  372  ;  16  L.  J.,  Ch.  401  ;  11  Jur.  577. 

Where  a  sale  by  auction  is  advertised  or  stated 
by  the  auctioneer  to  be  "  without  reserve,"  the 
employment  by  the  vendor  of  a  puffer  to  bid  for 
him,  without  notice,  renders  the  sale  void,  and 
entitles  the  purchaser  to  recover  back  his  deposit 
from  the  auctioneer  at  law.  Th^ymett  v.  Haines, 
15  M.  &  W.  367  ;  15  L.  J.,  Ex.  230. 

If  the  owner  employs  a  person  to  bid  for  him. 
the  sale  is  void,  although  only  one  such  person  is 
employed,  and  although  he  is  to  bid  up  to  a 
certain  sum  only,  unless  it  is  announced  at  the 
time  that  there  is  a  person  bidding  for  the  owner. 
Wlweler  v.  Collier,  M.  &  M.  123. 

If  the  owner  of  goods  or  of  an  estate  put  up  to 
sale  at  an  auction,  employs  puffers  to  bid  for  him 
without  declaring  it,  it  is  a  fraud  on  the  real 
bidders,  and  the  highest  bidder  cannot  be  com- 
pelled to  complete  the  contract.  Howard  v. 
Castle,  6  T.  R.  642. 

The  owner  of  a  horse  sold  by  auction  has  no 
right  under  the  usual  condition  of  a  sale,  that  the 
highest  bidder  shall  be  the  purchaser,  to  employ 
anv  person  to  bid  for  him  for  the  purpose  of 
enhancing  the  price  ;  if  he  does  he  cannot  re- 
cover the  purchase-money  from  the  buyer.  Crotc- 
der  V.  Austin,  3  Bing.  368  ;  11  Moore,  283  ;  2  C. 
&  P.  208  ;  S,  P.,  Fuller  v.  Abrahams,  6  Moore, 
316;  3B.  &B.116. 

The   employment  of  a  puffer  at  a  sale  by 
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auction  of  property  seized  under  an  extent,  bj 
an  agent  of  the  crown,  to  whom  a  bidding  is 
reserved  by  the  conditions  of  sale,  vitiates  the 
sale.    Hex  v.  JJarsh,  3  Y.  k  J.  331. 

Upon  a  sale  of  goods  by  auction,  whei*e  the 
highest  bidder  is  to  be  the  purchaser,  the  secret 
employment  of  a  puffer  on  behalf  of  the  vendor 
is  a  fraudulent  act,  and  vitiates  the  transaction. 
OrecK  V.  Baverstock,  14  C.  B.,  N.  S.  204  ;  32 
L.  J.,  C.  P.  181  ;  10  Jur.,  N.  S.  47  ;  8  L.  T.  360. 

Though  a  puffer  ought  not  to  be  employed  to 
screw  up  the  price,  or  take  advantage  of  the 
ignorance  of  other  bidders,  yet  a  progressive 
bidding  to  a  fixed  or  reserved  bidding  "by  a 
person  employed  by  the  vendor,  without  the 
knowledge  of  the  other  bidders,  will  not  neces- 
sarily be  deemed  to  be  taking  an  advantage  of 
their  ignorance.  Flint  v.  Woodin^  9  Hare,  618 ; 
16  Jur.  719. 

Property  was  put  up  for  sale  by  auction  sub- 
ject to  the  condition  that  the  highest  bidder 
should  be  the  purchaser  and  without  any  express 
stipulation  as  to  the  reserved  price.  The  vendors 
employed  a  puffer  to  bid  at  the  auction,  and  the 
auctioneer  also  announced,  on  behalf  of  the 
vendors,  other  biddings  which  were  fictitious. 
In  a  suit  for  specific  performance  against  a  bon& 
fide  bidder,  to  whom  the  property  was  knocked 
down  : — Held,  that  the  sale  was  invalid.  Mor- 
timer V.  Bell,  1  L.  R.,  Ch.  10  ;  35  L.  J.,  Cb.  25  ; 
U  Jur.,  N.  S.  897  ;  13  L.  T.  348  ;  14  W.  R.  68, 

Pleading.] — In  an  action  by  vendor  against 
purchaser  for  breach  of  contract  in  not  complet- 
ing the  purchase  of  land  sold  by  auction,  and 
for  non-payment  of  the  purchase-money,  a  para- 
graph of  the  statement  of  defence  alleged  that 
the  bidding  at  the  auction  was  not  bon&  fide, 
three  of  the  biddings  being  made  by  a  puffer  : — 
Held,  that  although  30  &  31  Vict.  c.  48,  s.  3, 
defines  the  word  *'  puffer "  for  the  purposes  of 
that  statute,  the  term  as  used  in  the  statement 
of  defence  was  objectionable  as  conveying  no 
definite  legal  signification,  there  being  nothing 
in  the  statement  of  defence  to  shew  that  it  was 
used  in  the  meaning  given  to  it  by  the  statute. 
Jones  V.  Quiiin,  2  Ir.  L.  R.  516. 

In  an  action  for  not  completing  the  purchase 
of  a  house,  the  purchaser  cannot  set  up  a  defence 
that  the  sale  was  a  sale  by  auction,  and  void  on 
the  ground  of  puffing,  without  pleading  the  fact. 
Jcchy  V.  Grew,  6  C.  &  P.  671. 

b.  Conditions  of  Sale. 

Hotiee  of,] — The  conditions  of  a  sale  by  auc- 
tion, printed  and  pasted  up  under  the  auctioneer's 
box,  where  he  declares  that  the  conditions  are 
as  usual,  is  sufficient  notice  to  purchasers  of 
the  conditions,  Jfesnard  v.  Aldrid^e,  3  Esp.  271. 

Votiee  of  Hatter  oontained  in  Particulars.] — 
When  property  is  sold  in  lots,  described  in  par- 
ticulars  of  sale,  a  vendee  is  only  affected  with 
notice  of  what  concerns  the  lots  which  he  pur- 
chases, and  is  not  to  be  taken  as  having  read  all 
the  particulars  of  all  the  lots.  Curtis  v.  TltojiiaJt, 
.33  L.  T.  664, 

FarticQlars— Beicription  of  Property.]  —  A 
person  purchased  at  a  sale  by  auction  for  2,500/. 
property  which  was  described  in  the  particulars 
of  sale  as  an  ''immediate  rcveision  in  fcc- 
simple/'    Shortly  after  signing  the  contract  he 


discovered  that  by  the  conditions  of  sale,  which 
were  produced  for  the  first  time  and  read  aloud 
by  the  vendor's  agent  at  the  commencement  of 
the  sale,  the  purchaser  was  to  take  the  property 
subject  to  the  obligation  of  paying  off  mortgages 
for  2,500/.,  the  gross  value  of  the  reversion 
being  under  5,000/. : — Held,  that  the  description 
in  the  particulars  of  sale  was  an  improper  de- 
scription, and  the  reading  of  the  conditions  of 
sale  in  the  auction-room  was  not  sufficient  to 
convey  to  the  purchaser  a  knowledge  of  the  real 
facts ;  and  that  he  was  therefore  entitled  to  have 
the  contract  rescinded.  Torranre  v.  Bolton,  8 
L.  R.,  Ch,  118  ;  42  L.  J.,  Ch.  177  ;  27  L.  T,  738  ; 
21  W.  R.  134, 

A  public-house  and  premisas  put  up  for  sale 
by  auction  were  described  in  the  particulars  as 
in  the  occupation  of  certain  persons  at  certain 
rents.  The  conditions  stated  that  the  property 
waa  sold  "  subject  to  existing  tenancies.  *  Cer* 
tain  brewers  by  their  agent  became  the  pur- 
chasers of  the  property  of  the  auction.  Shortly 
afterwards  they  discovered  that  the  property  was 
in  lease  to  another  brewer  for  a  term  of  years,  of 
which  about  nine  remained  unexpired.  There- 
upon they  refused  to  complete  their  contract. 
In  a  suit  against  them  by  the  vendor  for  specific 
performance : — Held,  that  there  was  a  mis- 
description of  the  property,  which  precluded 
the  vendor  from  enforcing  the  agreement,  and 
that  the  purchasers  had  not  constructive  notice 
of  the  lease.  Cahallero  v.  Uenty,  9  L.  R.,  Ch. 
447  ;  43  L.  J..  Ch.  635 ;  30  L.  T.  314  ;  22  W.  R. 
446. 

iSV*^  also  Vex  DOB  and  Purchaser, 

Statements  of  Auctioneer,  when  Evidence.] — 

The  verbal  declarations  of  an  auctioneer  at  the 
time  of  the  sale  are  not  admissible  to  contradict 
the  printed  conditions.  Gunnis  v.  Erhart,  1 
H.  BL  289.  And  see  Poioell  v.  Edmnnds,  12 
East,  6  ;  Slacli  v.  IFtgh/jate  Arclncay  Company ^ 
5  Taunt.  792. 

The  printed  particulars  under  which  a  sale  by 
auction  proceeds  cannot  be  varied  by  parol  evi- 
dence of  the  verbal  statement  of  the  auctioneer 
at  the  time  of  the  sale,  either  as  to  the  parcels 
or  qualities  of  the  subject-matter  of  sale,  Shel^ 
ton  v.  Livius,  2  C.  &  J.  411  ;  2  Tyr.  420. 

It  makes  no  difference  that  the  question  arises 
on  a  sub-sale  of  the  same  subject-matter  by  the 
purchaser.    Ih, 

In  an  action  by  an  auctioneer  to  recover  the 
price  of  an  article  under  the  value  of  10/.,  which 
was  described  in  the  written  catalogue  of  sale  as 
being  of  silver  : — Held,  that  evidence  was  re- 
ceivable to  shew,  that  before  the  article  was  put 
up  for  sale,  the  auctioneer,  without  making  any 
alteration  in  the  catalogue,  stated  publicly  from 
his  box,  in  the  hearing  of  the  defendant,  that  the 
catalogue  was  incorrect,  and  that  the  article 
would  only  be  sold  as  plated  ;  subsequently  to 
which,  the  defendant  bid  for  it.  I'Jdeji  v.  BlaVc, 
13  M.  &  W.614  ;  14  L.  J.,  Ex.  194  ;  9  Jur.  213. 

Where  property  was  stated  to  be  held  under 
the  C.  estate  upon  three  lives,  and  it  appeared  in 
an  action  to  recover  back  the  deposit,  that  one 
of  the  lives  had  dropped  before  the  sale,  and 
that  the  projKJrty  was  not  held  directly  under 
the  C.  estate  : — Held,  that  the  defendant  could 
not  call  the  auctioneer  to  prove  that  he  had 
stated  before  the  sale  that  the  life  had  dn>pped  ; 
but  that  he  might  give  evidence  to  shew  that  be- 
fore the  sale  the  plaintiff  had  read  the  original 
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lease  under  which  the  property  was  held.  Brad- 
-thaw  V.  JBenMtt,  5  C.  &  P.  48. 

In  August,  1878,  the  defendant  Berridge  offered 
for  sale  by  public  auction  a  lease  of  a  public- 
house  at  Hampstead.  By  the  conditions  of 
sale  it  was  provided  that  **  the  lease  to  be  granted 
shall  contain  the  covenants,  clauses,  and  provi- 
sions,  and  be  in  the  form  or  to  the  effect  set  forth 
in  the  draft  lease  which  will  be  produced  on  the 
sale,  and  may  be  seen  at  the  office  of  the  auc- 
tioneers for  seven  days  previous  to  the  day  of 
sale,"  and  that  "  the  property  is  presumed  to  be 
correctly  described  ;  but,  as  the  premises  may  be 
viewed  and  the  draft  lease  inspected  at  the  office 
of  the  auctioneers,  the  purchaser  shall  be  deemed 
to  have  bought  with  full  knowledge  of  the  con- 
tents thereof  ;  and  no  error,  misdescription,  or 
omission  in  the  particulars  shall  annul  the  sale, 
and  no  compensation  shall  be  required  for  any 
such  error,  misdescription,  or  omission,"  There 
was  no  reference  eitlier  in  the  conditions  of  sale 
or  in  the  draft  lease  to  the  existence  of  any  right 
of  way  from  the  garden  of  the  public-house  to 
Hampstead-heath  ;  but,  at  the  time  of  the  sale, 
the  auctioneer  bonH  fide,  but  without  any  autho- 
rity from  Berridge,  and  acting  entirely  upon  an 
inference  drawn  by  himself  from  the  appearance 
of  the  premises,  and  believing  that  there  was  a 
right  of  way  through  the  same  and  over  the  pri- 
vate road  and  so  to  Hampstead-heath,  stated 
publicly  that  there  was  such  a  way,  and  spoke 
of  it  as  enhancing  the  value  of  the  premises  : — 
Held,  that  the  evidence  of  what  passed  at  the 
time  of  the  sale  was  admissible  as  against  the 
vendor  ;  but  that  no  action  could  after  the  com- 
pletion or  the  purchase  be  maintained  against 
him  to  recover  compensation  for  this  innocent 
misrepresentation  by  the  auctioneer.  JBrctt  v. 
Clowser,  5  C.  P.  D.  376. 

Construction.] — ^A.  put  goods  up  to  auction, 
one  of  the  conditions  of  the  sale  being,  that  the 
goods  should  be  taken  away  at  the  buyer's  expense, 
within  fourteen  days ;  in  default  of  which  the 
deposit  to  be  forfeited,  the  goods  to  be  resold, 
and  the  loss  to  be  made  good  by  the  purchaser 
at  the  auction.  B.  bought  the  goods,  and  a  bonght- 
note  was  then  entered  into,  with  this  clause, 
^'  Fourteen  days  for  receiving  and  delivery : " — 
Held,  that  the  meaning  of  the  two  contracts  (the 
conditions  of  sale  and  the  bought-note)  was,  that 
the  fourteen  days  should  be  allowed  to  the  pur- 
chaser only  ;  and  that  the  vendor  should  have 
been  always  ready  to  deliver  them  on  request. 
Ilagcdom  v.  Laing^  1  Marsh.  614  ;  6  Taunt.  162. 

As  to  Clearing  Lot.] — ^A  condition  that  lots 
shall  be  cleared  within  three  days  is  not  a  con- 
dition precedent  to  the  right  to  claim  delivery. 
Wolfe  V.  Ilor)tc^  po«t^  col.  990. 

No  implied  Condition  as  to  Inspection.] — Upon 
a  sale  by  auction  of  wqollen  and  mercery  goods, 
the  catalogue  contained  485  lots,  each  of  which 
was  described  as  containing  a  certain  number  of 
yards.  The  lots  were  open  to  public  view  two 
days  before  the  sale.  By  the  printed  conditions 
of  sale,  the  biddings  were  by  the  yard  ;  the  pur- 
chasers were  to  pay  down  immediately  a  deposit 
of  25/.  per  cent,  in  payment  for  each  lot;  the 
lots  were  to  be  taken  away,  with  .nil  faults,  im- 
perfections or  errors  of  description,  on  the 
Saturday  after  the  sale,  and  the  remainder  of 
the  purchase-money  was  to  be  paid  before  the 


'  delivery.  All  the  small  remnants  were  to  be 
cleared  at  the  measure  stated  in  the  catalogue  : 
— Held,  that  the  law  would  imply  no  condition 
on  such  a  sale,  that  the  purchasers  should  have  a 
right,  before  paying  the  balance  of  the  purchase- 
money,  to  inspect  or  measure  the  goods  for  the 
purpose  of  ascertaining  whether  they  corre- 
sponded with  the  description  in  the  catalogue. 
Pfttit  V.  MitchHl,  Car.  &  M.  424:  5  Scott, 
N.  R.  721  ;  4  M.  &  G.  819  ;  12  L.  J.,  C.  P.  9  ;  G 
Jur.  1016. 

Held,  also,  that  these  conditions  expressly  ne- 
gatived such  right.    Ih, 

A  condition  that  lots  are  to  be  taken  away 
with  all  faults,  rcfci'S  to  quantity  as  well  as 
quality.    lb. 

Sale  by  Sample— Irresponsibility  of  Vendors.] 

— In  pursuance  of  an  advertisement  which  an- 
nounced that  ^*  purchasers  are  required  to  ex- 
amine bulk  for  themselves,  as  sellers  accept  no 
responsibility,"  a  corn-broker  on  the  plaintiff's 
instructions  put  up  for  sale  a  quantity  of  maize 
which  was  stored  at  a  distance  from  the  auction- 
room.  One  of  the  conditions  of  sale  which  were 
read  at  the  commencement  of  the  auction,  but 
which  the  defendant  was  not  clearly  proved  to 
have  heard,  and  which  were  not  referred  to  in 
the  auctioneer's  ledger,  declared  that  the  maize 
would  be  "  sold  as  it  now  lies  in  store  (seUers 
being  irresponsible)."  Small  bags  labelled  "  ex 
Emma  Peasant"  (that  being  the  name  of  the 
vessel  whose  cargo  the  plaintiff  had  directed  the 
broker  to  sell),  and  containing  samples  of  sound 
maize,  were  exhibited  at  the  auction  ;  and  the 
defendant,  who  had  not  inspected  the  bulk,  be- 
came the  purchaser,  the  biddings  being  signed 
by  the  auctioneer,  under  the  heading  in  his 
ledger — which  was  not  shewn  to  the  defendant — 
"Sale  of  mixed  maize,  ex  Emma  Peasant,  by 
order  of  the  plaintiff's  firm."  There  was  no 
other  evidence  of  a  written  contract : — Held, 
that  the  meaning  of  the  condition  as  to  the  irre- 
sponsibility of  the  sellers  was  that  they  guaran- 
teed the  sample  was  taken,  though  not  necessarily 
fiiirly  taken,  from  the  bulk  to  be  sold,  and  that 
the  heading  in  the  auctioneer's  ledger,  not  having 
been  shewn  to  the  defendant  bSore  the  sale, 
could  not  bind  him.  Megaw  v,  Molloy,  2  Ir. 
L.  B.  530— C.  A. 

Purchase  after  Auction.] — A.  and  his  agent 
attended  an  auction  for  the  sale  of  a  house,  r.t 
which  certain  conditions  of  sale  were  exhibited, 
and  with  which  they  became  acquainted.  A. 
afterwards,  through  his  agent  and  the  agent  of 
the  vendor,  purchased  the  same  house : — Held, 
that  the  conditions  were  not  incorporated  with 
the  purchase,  and  therefore  not  binding  on  the 
purchaser.  Cowley  v.  Watts,  22  L.  J.,  Ch.  591 ; 
17  Jur.  172. 

Where  Loss  on  Besale.] — ^WHiere  goods  are  sold 
by  auction  subject  to  a  condition,  that,  if  the 
purchase-money  is  not  paid  on  the  following  day, 
they  may  be  resold,  and  the  loss  recovered  from 
the  bidder  making  default,  and  the  right  of  re-> 
sale  is  accordingly  exercised,  the  deficiency  can- 
not be  recovered  in  an  action  for  goods  bargained 
and  sold,  as  the  effect  of  the  reservation  of  the 
power  of  resale  is  to  make  the  original  sale  con- 
ditional and  not  absolute.  Lam  and  v.  Datall  or 
Deralle,  9  Q.  B.  1030 ;  16  L.  J.,  Q.  B.  136;  II 
Jur.  266. 
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Separate  Lots.] — In  an  action  for  refusing  to  | 
4uiherc  to  the  conditions  of  sale,  the  plaintiff 
•cannot  consolidate  contracts  for  the  sale  of  sepa-  | 
rate  lots.    James  v.  Shore j  1  Stark,  426. 


5.  Rights  and  Liabilities  of 
Auctioneers. 

a.  Duty  and  Liability. 

Ai  Bailee.] — An  auctioneer  is  bound  only  to 

take  due  care  of  property  sent  to  him  for  sale, 

the  same  as  be  would  of  his  own  goods  ;  and  is 

not  liable  for  unavoidable  accidents.    Malthy  y. 

Chriitie,  1  Esp.  340. 

Extent  of  Authority.] — The  owner  may  at  any 
time  before  the  contract  is  complete  revoke  the 
auctioneer's  authority,  but  he  does  so  at  his  peril ; 
and  if  the  auctioneer  has  contracted  any  liability 
in  consequence  of  the  employment  and  revoca- 
tion, the  auctioneer  is  entitled  to  be  indemnified 
by  the  owner  ;  but  if  an  auctioneer,  not  having 
authority  from  the  owner  to  sell  property  without 
reserve,  undertakes  to  sell  it  without  reserve,  he 
is  liable  on  his  undertaking.  Wart  on  v.  Ilarri- 
^OJL,  1  EL  &  El.  295 ;  29  L.  J.,  Q.  B.  14  ;  «  Jur., 
N.  S.  66— Ex.  Ch. 

To  Sell  for  Tme  Owner.] — If  a  person,  em- 
ployed as  an  auctioneer  in  tne  sale  of  any  pro- 
perty, has  notice  that  what  he  is  about  to  sell 
•does  not  belong  to  his  principal,  and  yet  he  con- 
tinues to  sell,  he  is  personally  liable  for  the  pro- 
duce of  the  sale.  Ilardaere  v.  Stewart,  6  Esp. 
103. 

Sale  after  Notice  from  Tme  Owner.] — 

Ooods,  the  separate  property  of  a  married  woman, 
'Were  placed  by  her  husband  in  a  hired  ware- 
house, and  intrusted  to  auctioneer  for  the  pur- 
pose of  sale  : — Held,  that  the  auctioneers  became 
possessed  of  the  goods  ;  so  that  on  receipt  of 
notice  of  the  wife's  claim  before  sale  they  were 
liable  to  the  wife  for  the  value  of  both  the  goods 
sold  and  goods  not  sold  but  afterwards  removed 
by  the  husband.  Davh  v.  Artingntall,  49  L.  J., 
Ch.  609 ;  42  L.  T.  507  ;  29  W.  R.  137. 


who  ask  for  the  committal  to  prove  this  beyond 
reasonable  doubt.    Jh, 


Committal  of  Person  believing  Telegram 


Bamaget,  Heasure  of.]^The  plaintiff  is 

entitled  ta  the  real  value  of  the  goods  sold,  and 
not  merely  to  what  they  fetched  at  the  auction, 
which  sum  could  not  be  assumed  to  be  the  real 
value  of  the  goods.    Ih, 

Votioe  of  IigaBCtion — Proper  Hode  of  Oiving.] 
- — A  London  solicitor,  who  obtains  an  order  from 
the  C!ourt  of  Bankruptcy  in  London  restrain- 
ing a  sale  under  an  execution  in  the  country, 
ought,  instead  of  telegraphing  the  order  to 
the  sheriff's  officer,  to  telegraph  it  to  a  solicitor 
At  the  place,  as  his  agent,  asking  him  to  give 
notice  of  it  to  the  persons  affected.  Latigley, 
JEx  parte.  Smith,  Ex  parte,  Bishop,  In  re,  13 
Ch.  D.  110 ;  49  L.  J.,  Bk.  1  ;  43  L.  T.  181  ;  28 
W.  R.  174— C.  A. 


Votice  by  Telegram.]— Sufficient  notice 


of  the  granting  of  an  injunction  may  be  given 
by  telegram  ;  but,  if  it  is  sought  to  commit  for 
contempt  a  person  who,  after  receiving  such  a 
notice,  disregards  it,  the  court  must  decide  upon 
the  particular  facts,  whether  he  had  in  fact  notice 
of  the  injunction,  and  it  is  the  duty  of  those 


a  Hoax.] — ^A  person  who  has  violated  an  injunc- 
tion will  not  be  committed  for  contempt  when 
he  swears  that,  though  he  had  received  notice  of 
it  by  telegram,  he  bona  fide  believed  that  no 
injunction  had  been  granted,  and  the  circum- 
stances shew  that  such  belief  was  not  unreason- 
able,   lb. 


Duty  of  Sheriff's  Officers  receiving  Tele- 


gram.]— It  is  the  duty  of  the  sheriff's  officer 
who  receives  notice  by  tel^ram,  purporting  to 
be  sent  by  solicitoi's  in  London,  of  an  injunction 
being  granted  by  the  Court  of  Bankruptcy  to 
restrain  a  sale  in  the  country  under  an  execu- 
tion, to  telegraph  to  the  Court  of  Bankruptcy,  or 
to  the  London  agents  of  the  sheriff,  to  ascertain 
whether  an  injunction  has  really  been  granted. 
Ih. 

This,  however,  is  not  the  duty  of  the  auctioneer 
who  is  conducting  the  sale  ;  he  is  only  bound  to 
communicate  with  the  sheriff's  officer  who  has 
instructed  him  to  sell.    lb. 

Duty  of  Auctioneer  to  pay  Honey  into  Court.] 
— It  is  the  duty  of  an  auctioneer  who  is  nomi- 
nated to  conduct  a  sale  by  the  court,  to  pay  any 
money  received  by  him  into  court,  at  all  eyents 
as  between  himself  and  the  court.  After  certifi- 
cate, the  ordinary  course  of  business  is  for  the 
solicitors  to  receive  the  money  from  the  auc- 
tioneer, and  themselves  pay  it  into  court.  Biggst 
V.  Bree,  61  L.  J.,  Ch.  263  ;  4(5  L.  T.  8  ;  30  W.  R. 
278— C.  A.  Affirming  51  L.  J.,  Ch.  64  ;  45  L.  T. 
648  ;  30  VV.  R.  132. 

Liability  for  Kon-Delivery.] — Auctioneers  are 
not  in  the  position  of  ordinary  agents,  but  may 
be  pei'sonnlly  liable  for  non-delivery  of  goods, 
even  though  they  sell  for  disclosed  principals, 
and  although  a  condition  of  sale,  by  which  goods 
sold  are  to  be  cleared  out  by  the  purchaser 
within  a  given  time,  has  not  been  complied  with, 
at  all  events  where  such  condition  is  not  a  con- 
dition precedent.  Wolfe  v.  Home,  2  Q,  B.  D. 
355  ;  46  L.  J..  Q.  B.  534  ;  36  L.  T.  705 ;  25  W.  R. 
728. 

In  an  action  for  the  non-delivery  of  goods,  it 
appeared  th^t  the  defendants,  who  were  auc- 
tioneers, issued  printed  catalogues,  headed 
"  Great  Western  Railway  Company.  Catalogue 
of  unclaimed  property,  &c.,  which  will  be  sold 
by  auction  by  ^lessrs.  H.  &  K.,  on  Tuesday, 
November  7th,  and  following  day.  By  order  of 
the  directors  of  the  above  company,"  &c.  The 
catalogue  contained  the  following  conditions  : 
"  The  lots  to  be  cleared  away  within  three  days 
after  the  sale  at  the  purchaser's  expense,  &c. 
If  any  deficiency  shall  arise,  or  from  any  cause 
the  auctioneer  shall  be  unable  to  deliver  any  lot 
or  portion  of  a  lot,  then  in  such  case  the  pur- 
chaser shall  accept  compensation.  Upon  failure 
of  complying  with  the  above  conditions,  the 
money  deposited  in  part  payment  shall  be  for- 
feited. All  lots  unclaimed  within  the  time  afore- 
said shall  be  resold  by  public  or  private  sale 
without  further  notice,  and  the  deficiency  made 
good  by  the  defaulter."  The  plaintiff  attended 
the  sale,  receive<l  a  catalogue,  bought  one  of.  the 
lots,  and  paid  a  dei)Osit.  He  did  not  fetch 
the  goods  away  on  Saturday  (the  last  of  the 
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three  days  for  clearing),  but  went  for  them  on 
the  Monday  following,  when  he  was  told  by  one 
of  the  defendants  that  the  lot  had  been  de- 
livered to  another  person.  There  was  evidence 
that  the  lot  was  seen  on  Saturday  morning  in 
the  defendants'  possession  as  if  ready  for  de- 
livery, and  that  it  was  usual  to  delay  the  de- 
livery of  large  lots  like  it  till  the  smaller  lots 
had  been  delivered  : — Held,  first,  that  on  the 
face  of  the  catalogue  and  conditions,  there  was 
evidence  that  the  defendants  contracted  per- 
sonally with  the  plaintiff  for  the  delivery  of  the 
goods  purchased  by  him.    lb. 

Held,  secondly,  that  the  condition  as  to  clear- 
ing the  lot  within  three  days  was  not  a  condition 
Ijrecedent  to  the  plaintiff's  right  to  claim  delivery. 
lb. 

Keglect  to  obtain  Deposit] — Auctioneers 
having  put  a  ship  up  for  sale,  under  conditions, 
that  the  highest  bidder  should  immediately  sign 
the  contract  and  pay  a  deposit,  or  that  the  ship 
should  be  put  up  again,  allowed  the  highest 
bidder,  who  was  unknown  to  them,  to  go  away 
without  signing  or  paying  a  deposit.  He  could 
not  be  found,  and  the  ship  was  sold  by  the 
owner  for  less  than  the  pretended  purchaser  had 
bid,  but  also  for  less  than  the  auctioneers  could 
have  obtained  by  private  contract : — Held,  that 
if  the  jury  thought  there  had  been  a  neglect  of 
duty,  but  no  real  injury,  they  should  find  a 
verdict  for  the  plaintiff  with  nominal  damages. 
Hibbert  v.  BuijImj,  2  F.  &  F.  :18, 

DoM  not  Bind  himself  that  Purchase  shall  be 
Completed.] — From  the  employment  of  an  auc- 
tioneer for  reward  a  contract  is  implied  on  his 
part  to  use  due  care  and  skill  in  the  conduct  of 
the  sale ;  but  from  his  acceptance  of  an  agree- 
ment to  conduct  an  auction  no  absolute  contract 
is  implied  that  he  will  bind  the  person,  to  whom 
a  lot  may  be  knocked  down,  to  complete  the 
purchase,  Kacanagh  v.  Cuthberty  9  Ir.  R.,  C,  L. 
136. 


Payment  to  avoid  Distress  after  Sale.]— Two 
partners  authorized  an  auctioneer  to  sell  the 
effects  of  the  partnei'ship,  and  to  hold  the  pro- 
ceeds as  stakenolder  until  they  should  join  in 
directing  him  as  to  the  disposition  thereof.  The 
sale  took  place  under  conditions,  one  of  which 
was,  ''  Each  and  all  lots  shall  b^  taken  to  be 
delivered  at  the  fall  of  the  hammer,  after  which 
time  they  shall  remain,  and  be  at  the  exclusive 
risk  of  the  purchaser,  and  the  auctioneer  shall 
not  be  called  upon  for  compensation  for  any  in- 
jury or  loss  sustained  after  that  time."  When 
the  sale  was  over,  but  before  the  lots  had  been 
all  removed,  the  landlord  demanded  rent  from 
the  auctioneer,  who  promised  to  pay  it  out  of  the 
proceeds  of  the  sale,  in  order  to  avert  the  distress 
which  the  landlord  threatened  : — Held,  in  an 
action  by  the  partner,  who  was  entitled,  accord- 
ing to  the  joint  direction  of  both  of  them,  to  the 
whole  proceeds,  against  the  stakeholder,  that  the 
property  in  the  goods  sold  had  passed  to  the 
purchasers  at  the  time  of  the  promise  to  pay 
the  rent,  and  therefore  that  the  stakeholder  was 
liable  to  the  plaintiff  for  the  amount  he  had  so 
promised.  Swevthig  v.  Turtuvy  7  L.  R.,  Q.  B. 
310  ;  41  L.  J.,  Q.  B.  58  ;  25  L.  T.  796  ;  20  W.  R. 
185, 

Sifoct  of  Advertisement.] — ^An  auctioneer  ad- 


vertised in  the  London  papers  that  certain  brew- 
ing materials,  plant,  and  office  furniture  wooldt 
be  sold  by  him  at  Bury  St  Edmunds  on  a  certain 
day  and  two  following  days,  A  commission 
broker  in  London  having  a  commission  to  buy 
the  office  furniture,  went  down  to  the  sale  :  on 
the  third  day,  on  which  the  furniture  was  adver- 
tised for  sale,  all  the  lots  of  furniture  were 
withdrawn.  Upon  which  he  brought  an  action 
against  the  auctioneer  to  recover  for  his  loss  of 
time  and  expenses  : — Held,  that  he  could  not 
maintain  the  action;  for  that  the  advertising  the 
sale  was  a  mere  declaration  and  did  not  amount 
to  a  contract  with  any  one  who  might  act  upon 
it,  nor  to  a  warranty  that  all  the  articles  adver- 
tised would  be  put  up  for  sale,  Harrit  v. 
Mclteriton,  8  L.  R.,  Q.  B.  286 ;  42  L.  J.,  Q.  B.  171 ; 
28  L.  T.  410  ;  21  W.  R.  635. 

An  auctioneer  caused  to  be  circulated  hand- 
bills, announcing  that  on  a  certain  day  he  would 
offer  for  peremptory  sale  by  auction,  by  direction 
of  the  mortgagee,  a  house  and  shop.  At  the  foot 
of  the  handbill  was  printed :  **  For  further  par- 
ticulars, apply  to  Mr.  H.,  solicitor,  or  the  auc- 
tioneer." H.  was  the  solicitor  of  the  mortgagee, 
and  the  representations  in  the  handbills  were 
made  by  his  authority,  but  the  name  of  the  mort- 
gagee was  not  disclosed.  At  the  sale  the  plaintiff 
made  the  highest  bidding,  except  a  bidding 
which,  to  the  plaintiff's  knowledge,  was  made  by 
an  agent,  who  bought  in  the  property  for  the 
mortgagee  : — Held,  that  there  was  no  personal 
contract  or  undertaking  by  the  auctioneer  to  the 
plaintiff  that  the  property  should  be  peremptorily 
sold.  Mainjyrice  v.  Westley,  6  B.  &  S.  420  ;  34 
L.  J.,  Q.  B.  229 ;  1 1  Jur.,  N.  S.  975  :  13  L.  T.  $60  : 
14  W,  R.  9. 

Priee.] — An  action  does  not  lie  against  an 
auctioneer  for  selling  a  horse  at  the  higiiest  price 
bid  for  him,  contrary  to  the  owner's  express  direc- 
tions not  to  let  him  go  under  a  larger  sum  named« 
JBexwcll  V.  Christ ie^  Cowp.  395. 

Otherwise,  if  the  owner  had  directed  the  auc- 
tioneer to  set  the  horse  lip  at  such  a  particular 
price,  and  not  lower.    lb. 

Where  an  auctioneer  delivered  goods  without 
receiving  the  price  from  the  purchasers  : — Held^ 
that  he  was  liable  to  his  employer  for  not  giving 
an  accurate  account  of  the  full  produce  of  the 
goods,    Brotcn  v.  Stat  on,  2  Chit,  363, 


Besoinding  Contract.] — ^An  action  against  an 
auctioneer,  for  having  rescinded  a  contract  ol 
sale  contrary  to  his  duty,  may  be  supported  by 
implication  of  law  arising  upon  the  facts  of  the 
employment  of  the  auctioneer  by  the  plaintiff, 
and  his  sale  of  the  goods,  without  proof  of  an 
express  contract  on  his  part  not  to  rescind  the 
contract.    Aehon  v.  Aldridge,  2  Stark.  435. 

The  plaintiff  instructed  the  defendant  to  sell  a 
horse  for  him,  representing  to  the  defendant  that 
the  horse  was  a  useful  horse,  but  that  he  was  not 
to  warrant  it ;  the  defendant  sold  the  horse,  and 
represented  it  as  a  useful  horse  ;  the  purchaser 
afterwards  rescinded  the  contract  on  the  ground 
of  fraud,  and  gave  the  defendant  notice  not  to 
pay  over  the  purchase-money  to  the  plaintiff  : — 
Held,  that,  on  an  action  being  brought  by  the 
plaintiff  for  the  purchase-money,  these  facts 
afforded  a  good  defence.  Stevens  v.  Leah,  2 
C.  L.  R,  251, 

Selling  to  Vendor.]— The  last  bona  fide  bidder 
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at  an  auction,  which  is  advertised  as  a  peremptory 
sale,  has  no  remedj  against  the  auctioneer  for 
knocking  the  property  down  to  a  subsequent  bid 
bv  the  vendor's  agent.  Mainprice  v.  Wcfstlcy^ 
«*B.  &  S.  420;  34  L.  J..  Q.  B.  229 ;  11  Jar.,  N.  S. 
975;  13L.  T.  560;  14  W.  R.  9. 

Sheriff's  Anetioneer — Title.] — To  an  action 
founded  on  the  implied  promise  by  a  vendor  of 
goods  that  his  title  to  them  was  good,  it  is  no 
defence  that  the  vendor  was  a  sheriff's  auctioneer, 
and  desired  the  plaintiff  to  give  him  a  written 
notice  not  to  pay  over  the  proceeds,  and  that  the 
plaintiff  having  omitted  to  give  such  notice,  the 
defendant  paid  over.  Peto  v.  Blades,  5  Taunt. 
657. 

Where  Principal  UndiscloBed.] — An  auctioneer 
selling  without  disclosing  the  name  of  his  prin- 
cipal, is  personally  liable  for  performance  of  the 
contract  of  sale,  though  he  afterwards  offers  to 
give  the  name  of  his  employer.  Franklin  v. 
Lamon'h  4  C.  B.  637  ;  16  L.  J.,  C.  P.  221;  11  Jur. 
7H0.     See  also  Hanson  v.  MoberdeaUj  Peake,  163. 

Warranties.] — When  an  auctioneer  sells  with- 
out disclosing  the  name  of  his  principal,  the 
character  and  extent  of  the  contract  he  enters 
into  with  the  purchaser  depends  upon  the  con- 
ditions of  sale,  upon  what  is  said  oy  the  auc- 
tioneer at  the  time,  upon  the  surrounding 
circumstance/!,  and  upon  the  nature  of  the 
subject-matter  of  the  sale.  Where  an  auctioneer 
sells  by  auction  standing  corn  with  the  straw,  for 
an  unnamed  principal,  the  price  to  be  paid  at 
once,  and  the  crop  to  be  removed  immediately 
after  it  has  arrived  at  maturity  at  the  purchaser's 
expense,  there  is  a  contract  by  the  auctioneer  to 
give  the  purchaser  all  proper  authority  to  enter 
upon  the  land,  and  to  cut  and  carry  away  the 
com  and  straw,  but  there  is  no  actual  warranty 
of  the  validity  of  the  title  of  his  principal  to  sell. 
Wood  V.  Baxter,  49  L.  T.  45. 

b.  Parties  to  Action  for  Besoission. 

Anetioneer  a  Defendant.] — The  plaintiff,  who 
had  bought  property  ^t  an  auction  and  paid  a 
deposit  to  the  auctioneers,  brought  an  action 
against  the  vendors  and  the  auctioneers  to  have 
the  contract  rescinded,  the  deposit  repaid  with 
interest,  the  costs  of  the  action  paid,  and  for 
damages.  The  statement  of  claim  alleged  that 
all.  or  nearly  all,  of  the  biddings  previous  to  that 
of  the  plaintiff  were  fictitious,  and  were  either 
biddings  by  the  vendors  or  their  agents,  or  were 
announced  by  the  auctioneer  without  any  bidding 
having  in  fact  been  made.  The  auctioneers  ap- 
plied tor  liberty  to  pay  the  deposit  into  court, 
and  to  have  the  action  dismissed  against  them 
on  such  payment  being  made.  The  Master  of 
the  Rolls  made  an  order  that,  the  vendors  under- 
taking to  pay  the  auctioneers  their  costs  of  the 
action  without  prejudice  to  how  they  should 
ultimately  be  borne,  and  to  pay  any  interest  and 
damages  to  which  the  plaintiff  might  be  held 
entitled,  and  the  auctioneers  undertaking,  in  the 
event  of  the  vendors  not  carrying  out  their 
undertaking,  to  pay  to  the  plaintiff  interest  on 
the  deposit  up  to  the  time  of  payment  into  court, 
and  the  costs  of  the  action  up  to  and  including 
that  application  in  the  event  of  the  court  holding 
the  plaintiff  entitled  to  such  interests  and  costs, 
the  auctioneers  should  be  at  liberty  to  pay  the 
VOIi.  VI. 


'  deposit  into  court,  and  that  all  further  procecd- 
I  iogs  against  them  should  be  stayed.  But  held, 
I  on  appeal,  that  the  order  must  be  discharged,  the 
auctioneers  not  having  submitted  to  give  the 
plaintiff  all  the  relief  which  he  could  in  any 
event  be  entitled  to  against  them  ;  for  that  if  the 
allegations  in  the  statement  of  claim  were 
established,  the  plaintiff  would  be  entitled  to 
have  judgment  against  them  for  the  deposit  with 
interest,  and  to  have  an  order  for  costs  of  the 
action  against  all  the  defendants.  Ueatley  v. 
Xcwton,  19  Ch.  D.  326;  51  L.  J.,  Ch.  225;  45 
L.  T.  455  ;  30  W.  R,  72— G.  A. 

If  the  auctioneer  is  asked  by  the  purchaser, 
before  action  brought,  whether  he  had  instruc- 
tions from  the  vendor  to  sell  the  entire  of  the 
premises  sold  by  auction,  or  part  only  (and  fails 
to  answer),  he  must  bear  his  own  costs  on  being 
made  a  party  to  the  action.  Dtjas  v.  St  afford,  7 
L.  R.,  Ir.  590. 

Defendant  in  Specific  Performanoe.  ]  —Although 
it  is  the  law  that  an  auctioneer  holding  the 
deposit  on  a  purchase  may  be  made  a  defendant 
in  an  action  for  specific  performance,  yet,  as  a 
general  rule,  the  proper  practice  is  not  to  make 
him  a  defendant  when  the  deposit  is  of  small 
amount,  unless  he  refuses  to  pay  it  into  court 
when  required;  but  where  the  deposit  is  of  large 
amount,  he  may  be  properly  made  a  defendant, 
unless  he  has  paid  it  into  court  before  action 
brought.  Egmont  {Earl)  v.  Smith,  Smith  v. 
Effmont  (IfkrO,  G  Ch.  D.  469 ;  46  L.  J.,  Ch.  356. 

o.  Liability  for  Deposit  and  Expenaea. 

As  Stakeholder.] — Where  an  auctioneer  sells 
an  estate  by  public  auction,  and  receives  a  de- 
posit, it  is  his  duty,  as  the  agent  of  both  vendor 
and  purchaser,  to  retain  the  deposit  until  the 
sale  is  complete,  and  it  is  ascertained  to  whom 
the  money  belongs.  Gray  v.  (httteridge,  1  M.  & 
Rob.  614  ;  3  C.  &  P.  40.  And  see  Spittle  v. 
Lavender,  5  Moore,  270  ;  2  B.  &  B.  452. 

Action  by  Vendee.] — An  auctioneer  is  liable 
to  an  action  by  the  bidder  for  a  return  of  the 
deposit.    Burrough  v.  Skinner,  5  Burr.  2639, 

Kon-disclosnre  of  Principal.  ]  —And  where 

he  does  not  disclose  the  name  of  his  principal  at 
the  time  of  the  sale,  he  is  personally  liable  to  an 
action  for  any  damages  which  the  vendee  may 
have  sustained  by  the  non-completion  of  the 
contract.  Hanson  v.  Roherdeau,  Peake,  163  ; 
and  Franklin  v.  Lamond,  4  C.  B.  637  ;  16  L.  J., 
C.  P.  221. 


Interest.] — An  auctioneer,  who,  as  agent 


for  the  vendor,  agrees  to  sell  an  estate  upon  the 
terms  contained  in  the  conditions  of  sale,  by 
which  the  purchaser  is  to  pay  down  immediately 
a  deposit,  and  the  auction  duty  and  the  residue 
of  the  purchase-money  upon  a  day  certain,  on 
having  a  good  title,  and  the  vendor  is  to  prepare 
and  deliver  to  the  purchaser  an  abstract  of  title, 
is  not,  upon  a  failure  of  the  contract  in  conse- 
quence of  a  defective  title,  personally  responsible 
for  interest  upon  the  deposit  and  auction  duty, 
unless  the  money  is  demanded  or  notice  is  given  to 
him  that  the  contract  has  been  rescinded.  Oahy 
V.  Driver,  2  Y.  &  J.  549.  But  see  Curling  v. 
Shnttlrworth,  6  Bing.  121. 

Whore  the  purchaser  of  an  estate  by  public 
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anction  deposited  a  sum  with  the  auctioneer 
as  part  of  the  purchase-money,  until  the  vendor 
made  out  a  good  title  according  to  the  conditions 
of  sale  : — Held,  that  the  auctioneer  was  not 
liable  for  interest,  although  nearly  four  years 
had  elapsed  from  the  time  of  the  sale ;  on  the 
ground  that  no  demand  had  been  made  on  him 
for  the  repayment  of  the  deposit.  Lee  v.  3/«?m, 
1  Moore,  481  ;  8  Taunt.  46. 


Secovery  of  CobIb  of  Defence.] — Where 


an  auctioneer  has  sold  an  estate,  the  title  of 
which  is  objected  to,  and,  upon  refusing  to  return 
the  deposit,  an  action  is  brought,  in  which  he 
af terwarrls  pays  the  costs,  the  auctioneer  cannot 
recover  these  costs  against  the  principal  in  an 
action  for  money  paid  to  his  use ;  he  must 
declare  specially.  Spurrier  v.  Elderton,  5 
£sp.  1. 


Award— BefuBal  to  make  Title.] — Where 


premises  were  put  up  for  sale,  under  an  award 
made  in  an  arbitration  between  A.,  B.  and  others, 
and  A.  became  a  purchaser,  and  no  good  title  could 
be  made  in  consequence  of  B.  refusing  to  do 
certain  acts  :— Held,  that  as  A.  was  a  purchaser 
in  his  own  right,  and  upon  a  new  contract,  A. 
could  maintain  an  action  for  the  deposit-money 
against  the  auctioneer,  without  giving  him  any 
notice.    Bnneombe  v.  Ca/ej  2  M.  &  W.  244. 


OhjectionB  to  Title.] — In  an  action  against 


an  auctioneer  to  recover  the  amount  of  a  deposit 
on  the  sale  of  an  estate,  the  defendant  (after  an 
abstract  had  been  delivered)  is  entitled,  as  a 
matter  of  course,  to  a  statement  in  writing  from 
the  plaintiff  of  the  objections  of  fact  to  the  title 
on  which  he  relies ;  but  he  is  not  entitled  to  a 
statement  of  objections  of  law.  Roberts  v.  Row- 
landit,  3  M.  &  W.  543  ;  6  D.  P.  C.  553. 

•  Haking  Vendor  Party.] — An  auctioneer  was 


employed  to  sell  land  by  auction  ;  the  purchaser 
of  a  lot  paid  a  deposit,  but  not  being  satisfied 
with  the  title,  refused  to  complete  the  purchase, 
and  sued  the  auctioneer  for  the  deposit ;  the 
vendor  gave  the  defendant  notice  to  hold  the 
money  for  her,  as  forfeited.  The  defendant  ap- 
plied to  have  the  vendor  made  defendant.  The 
court,  the  solvency  of  the  vendor  appearing 
doubtful,  made  the  rule  absolute  on  the  money 
being  brought  into  court,  and  security  for  costs 
being  given  to  the  plaintiff,  but  refused  to  order 
that  the  costs  of  the  original  defendant  should 
be  paid  out  of  the  money.  Deller  v.  Prwkett^ 
15  Q.  B.  1081  ;  20  L.  J.,  Q.  B.  151  ;  15  Jur. 
168. 

Wliat  Expenses  Allowed.]— In  an  action  of 
trover  by  assignees  of  a  bankrupt  against  an 
auctioneer  who  sold  the  bankrupt's  property, 
the  auctioneer  should  be  allowed  any  sum  that 
he  has  paid  for  rent,  and  also  a  reasonable 
sum  for  the  expenses  of  the  sale,  but  not  any 
part  of  the  expenses  of  removing  the  goods 
from  the  premises.  Orimshaw  v.  AtterwelL  8 
C.  &  P.  6. 

Auctioneer  Becovering  Moneys  ftom  Prin- 
cipal without  Title.]— Where  the  plaintiff,  an 
auctioneer,  sold  goods  under  order  of  the  defen- 
dant, who  had  no  right  to  dispose  of  them,  and 
the  true  owner  afterwards  recovered  against 
the  plaintiff  ;  a  declaration,  which  alleged  that 


the  defendant,  being  possessed  of  the  goods,  re- 
presented to  the  plaintiff  that  he  was  entitled 
to  dispose  of  them  ;  that  the  plaintiff  in  conse- 
quence, at  the  defendant's  request,  sold  them  by 
auction,  and,  after  deducting  the  charges  for  his 
trouble,  paid  the  residue  of  the  proceeds  to  the 
defendant ;  that  the  defendant  deceived  the 
plaintiff  in  this,  that  he  was  not  at  the  time  of 
the  sale  entitled  to  dispose  of  the  goods ;  that 
the  true  owner  afterwards  recovered  the  value 
of  the  plaintiff,  and  that  the  defendant  refused 
to  reimburse  him  : — Held,  sufficient  after  verdict. 
Adamson  v.  Jarvis^  4  Bing.  66  ;  12  Moore,  241. 

Solioitor—  Knowledge  of  Defectiye  Title.] — ^An 

auctioneer  receiving  money  as  a  deposit  on  the 
sale  of  an  estate  by  auction,  knowing  that  there 
is  a  defect  in  the  vendor's  title,  is  answerable  to 
the  purchaser  for  the  deposit,  though  he  may 
have  paid  it  over  to  the  vendor.  Edwards  v. 
Ilodding,  1  Marsh.  377  ;  5  Taunt.  815. 

An  attorney,  who  was  also  an  auctioneer, 
received  a  deposit  on  property  which  he  had 
sold  by  auction,  and  after  queries  raised  on 
the  titles,  and  before  fhey  were  cleared,  paid 
over  the  deposit  to  his  principal ;  on  a  demand 
of  the  deposit  by  the  buyer,  he  answered  that 
his  principal  would  not  consent  to  return  it, 
and  would  enforce  the  contract : — Held,  that 
the  buyer  [might  recover  the  deposit  from  the 
auctioneer ;  first,  because  he,  as  an  attorney,  had 
notice  that  the  title  had  not  been  completed 
before  he  had  paid  over  the  money ;  and  secondly, 
because  he  misled  the  plaintiff  to  sue,  by  not 
saying  he  had  paid  it  over.    Ih, 


Agency.] — A  solicitor  was  employed  for 


the  vendor  of  real  estate.  By  the  conditions  of 
sale  the  deposit  was  to  be  paid  into  his  hands 
"  as  agent  for  the  vendor,"  and  he  signed  the 
contract  of  sale  and  receipt  for  the  deposit  as 
such  agent : — Held,  that  he  was  not  a  stake- 
holder, and  was  liable  to  pay  over  the  deposit  to 
the  vendor  on  demand,  and  in  default  to  pay 
interest  from  the  time  of  such  demand.  Edgell 
V.  Day,  1  L.  R.,  C.  P.  80  ;  35  L.  J.,  C.  P.  7 ;  12 
Jur.,  N.  S.  27  ;  13  L.  T.  328  ;  14  W.  K.  87  ;  1  H. 
&  R.  8. 

d.  Authority. 

Hot  to  Warrant.] — ^An  auctioneer  intrusted 
with  goods  for  sale  by  public  auction  has  no 
implied  authority  from  the  vendor  to  warrant 
them.  Payn^  v.  Leconfield  (^Lord'),  51  L.  J., 
Q.  B.  642  ;  30  W.  R.  814. 

To  Sell  Ms  own  Property.] — Though  the 
auctioneer  at  a  sale  by  auction  is  the  agent  of 
the  purchaser,  yet  he  is  not  his  agent  for  all 
purposes,  and  there  is  no  reason  why  he  may 
not  sell  property  of  which  he  is  himself  the 
owner.  Plint  v.  Wiwdiny  9  Hare,  618;  16Jur. 
719. 

Bevoking.] — ^An  authority  given  to  an  auc- 
tioneer to  sell  may  be  revoked  by  the  vendor  at 
any  time  before  the  sale,  and  such  revocation  is 
valid  against  parties  dealing  without  knowledge 
of  it.  Manser  v.  Bach^  6  Hare,  443  ;  8.  -P., 
Warton  v.  Harrison^  ante,  col.  989. 

What  Contract.] — An  auctioneef .  has  no 
authority  to  sign  a  vendor's  name  to  any  but  the 
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real  contract.    Megavo  v.  ^foUoy^  2  Ir.  L.  K. 
630— C.  A. 

Onitom.] — On  an  employment  of  an  auctioneer 
to  sell  by  auction  there  is  no  employment  to  sell 
by  private  contract  if  the  public  sale  proves 
abortive^  and  evidence  of  a  custom  to  that  effect 
among  auctioneers  is  inadmissible.  Manli  v. 
Jelf,  3  F.  &  F.  234. 

Interest.] — An  auctioneer,  employed  to  sell 
goods  by  auction,  has  not  such  an  interest 
as  will  make  the  licence  ty  enter  the  premises 
for  that  purpose  irrevocable.  Taplin  v.  Florenec^ 
10  C.  B.  744. 

An  auctioneer  put  into  possession  of  fixtures 
attached  to  the  freehold  for  the  purpose  of  selling 
them,  the  purchaser  being  bound  to  detach  and 
remove  them,  has  not  such  a  possession  as  will 
support  trespass  de  bonis  asportatis  for  their 
wrongful  removal.  Dae  is  v.  Dankg,  3  Ex.  435  ; 
18  L.  J.,  Ex.  213. 

Distress.] — Goods  are  privileged  from  distress 
during  the  time  they  are  on  the  premises  of  an 
auctioneer  for  the  purpose  of  sale  by  auction. 
WUlianu  v.  IToltms,  8  Kx.  861  ;  22  L.  J.,  Ex. 
283. 

Although  the  place  of  sale  is  merely  hired  for 
the  occasion,  or  the  occupation  has  been  ac- 
quired by  the  auctioneer  by  an  act  of  trespass. 
Mrown  v.  Arundell,  10  C,  B.  54  ;  20  L.  J.,  0.  P. 
137  ;  15  Jur.  402. 

Hot  to  Sell  on  Credit.]— The  plaintiff  having 
employed  an  auctioneer  to  sell  timber  growing 
on  bis  estate,  the  following  conditions  were  read 
at  the  sale  in  the  presence  of  the  defendant : — 
'*  That  each  purchaser  should  pay  down  a  deposit 
of  10^.  per  cent,  in  part  of  the  purchase-money, 
and  pay  the  remainder  on  or  before  the  17th 
August ;  but  in  case  any  purchaser  should  prefer 
to  pay  the  whole  amount  of  his  purchase-money 
at  an  earlier  period,  discount  after  the  rate  of 
5/.  per  cent,  will  be  allowed."  Also,  "That 
each  purchaser  shall  enter  into  a  proper  agree- 
ment and  bond,  if  required,  with  such  one,  two, 
or  more  sureties,  as  shall  be  approved  by  the 
vendor  or  his  agent  for  the  performance  of  his 
agreement,  pursuant  to  the  above  conditions." 
The  defendant  became  the  purchaser  of  one  lot, 
and  paid  the  deposit.  Some  days  after  the  sale, 
which  was  on  the  14th  February,  the  defendant, 
at  the  auctioneer's  request,  drew  a  bill  of  ex- 
change for  the  residue  of  the  purchase-money, 
dated  on  the  day  of  the  sale,  on  M.,  payable  six 
months  after  date  to  his  own  order,  and  indorsed 
it  to  the  auctioneer,  who,  being  in  difficulties, 
indorsed  it  to  a  third  person,  to  whom  he  was 
indebted  on  his  own  account.  The  bill  became 
due  on  the  17th  August,  when  the  amount  of  it 
was  duly  paid  to  the  holder.  It  was  never 
transferred  to  the  plaintiff : — Held,  that,  under 
these  circumstances,  the  delivery  and  payment 
of  the  bill  of  exchange  was  not  a  valid  payment 
of  the  residue  of  the  purchase-money  for  the 
timber  purchased  by  tne  defendant,  the  auc- 
tioneer having  no  authority  to  receive  payment 
rf  such  residue,  or  to  take  any  security  for  the 
payment  of  it ;  but  that,  even  if  he  was  autho- 
rized by  the  conditions  to  receive  payment,  the 
oayinent  required  was  a  payment  in  cash,  and  he 
had  no  authority  to  taice  a  bill  of  exchange. 
Sykei  V.  GUe»,  5  M.  &  W.  645. 


An  auctioneer  was  employed  to  sell  some  fur- 
niture, and  was  desired  to  sell  it  for  ready  money 
only.  He,  however,  sold  the  fui-nitnre  to  M.  on 
his  giving  a  bill  of  exchange  for  the  amount, 
drawn  by  himself,  upon,  and  accepted  by  D. 
The  owner  of  the  furniture  afterwards  applied 
for  payment  of  the  amount  of  the  sale,  and  the 
bill,  though  at  first  refused  to  be  taken  by  him, 
was  ultimately  taken  by  his  agent,  in  order  to 
get  it  discounted.  The  bill  never  was  presented, 
nor  was  any  notice  of  dishonour  given  either  to 
M.  or  to  the  auctioneer,  until  ten  days  after  the 
bill  had  become  due.  In  an  action  against  the 
auctioneer  for  negligence,  in  selling  the  furni- 
ture otherwise  than  for  ready  money,  the  jury 
having  found  that  the  plaintiff  had  not  accepted 
the  bill  in  satisfaction  for  the  furniture  : — Held, 
that  his  negligence  in  not  presenting  the  bill, 
and  not  giving  notice  of  dishonour,  by  which  M. 
was  dischai^ged  from  any  liability  on  the  bill,  was 
no  answer  to  the  action.  Ferrarg  (^EarV)  v. 
Robins,  2  C,  M.  &  R.  152 ;  1  *Oale,  70  ;  5  Tyr. 
705. 

An  auctioneer,  having  authority  to  sell  goods 
and  receive  payment  for  them,  took,  as  cash,  in 
part  payment  of  goods  sold,  a  bill  of  exchange, 
which  was  duly  honoured ;  before  the  bill 
matured,  the  authority  of  the  auctioneer  to 
receive  payment  was  revoked.  In  an  action  by 
the  vendor  against  the  purchaser: — Held,  that 
he  was  entitled  to  recover  the  price  of  the  goods 
for  which  the  bill  was  given,  as  the  auctioneer 
had  no  general  or  special  authority  to  give  credit 
to  a  purchaser  at  the  sale.  WUtiams  v.  EvanSy 
1  L.  R.,  Q.  B.  352  ;  35  L.  J.,  Q.  B.  Ill  ;  13  L.  T. 
753  ;  14  W.  R.  330. 

6.  Coxnmisslon. 

Sale  Condnoted  by  Mortgagee.]  —  An  auc- 
tioneer took'  an  absolute  assignment  of  chattels, 
&c.,  under  a  bill  of  sale  by  way  of  mortgage, 
and  afterwards  conducted  the  sale  of  them  by 
auction  under  an  agreement  with  another  in- 
cumbrancer : — Held,  that  he  was  entitled  to 
chai'ge  the  usual  commission  on  such  sale,  al- 
though no  provision  for  a  commission  had  been 
made  either  in  the  bill  of  sale  or  in  the  agree- 
ment.   Miller  V.  Beale,  27  W.  R.  403. 

When  Negligent.] — If  an  auctioneer  employed 
to  sell  an  estate  is  guilty  of  negligence,  whereby 
the  sale  becomes  nugatory,  he  is  not  entitled  to 
recover  any  compensation  for  his  services  from 
the  vendor.    DeTww  v.  Daverelly  3  Camp.  451. 

How  Calonlated.] — ^Where  it  was  agreed  that 
an  auctioneer  should  receive  a  certain  amount  of 
commission,  in  case  a  sale  of  an  estate  should  be 
effected  "  within  two  months"  of  a  given  day: — 
Held,  that  the  term  *^ months"  prima  facie  meant 
lunar  months,  and  that  the  subsequent  conduct 
of  the  parties  could  not  be  regarded  to  shew  that 
the  term  meant  calendar  months.  Simpson  v. 
3fargitsofiy  11  Q.  B.  23  ;  17  L.  J.,  Q.  B.  81. 

An  auctioneer  is  not  entitled  to  an  allowance 
of  a  percentage  of  seven  and  a  half  on  the  price, 
except  on  the  ground  of  a  private  agreement. 
Malthy  v.  Christie,  1  Esp.  340. 

In  Hands  of  Stakeholder.]— Where  the  plaintiff 
employed  an  auctioneer  to  sell  an  estate,  and 
disputed  the  sum  charged  by  him  for  his  ex- 
penses, when  it  was  agreed  that  the  amount 
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should  be  deposited  with  the  defendant,  until  it 
should  be  ascertained  whether  the  auctioneer 
was  entitled  to  the  whole  of  his  demand  or  not, 
and  the  defendant  paid  it  over  to  the  auctioneer 
on  receiving  his  indemnity,  without  the  know- 
ledge or  concurrence  of  the  plaintiff: — Held, 
that  "the  latter  was  entitled  to  recover  it  back. 
Cowling  v.  Beechum.,  7  Moore,  465. 

Causa  eaiuans  of  Sale.] — The  rule  is  well 
established,  that  where  an  auctioneer  intrusted 
with  the  sale  of  an  estate  is  the  causa  causans  of 
the  sale  (as  by  advertising  and  putting  up  the 
estate  for  sale  by  auction,  which  the  purchaser 
afterwards  attended),  he  is  entitled  to  his  com- 
mission, even  though  before  the  actual  sale  the 
vendor  withdrew  the  property  from  sale  by  him. 
Green  v.  JBartlett,  14  C.  B.,  N.  S.  681  ;  32  L.  J., 
C.  P.  261 ;  8  L.  T.  503 ;  11  W.  R.  834. 

In  the  absence  of  an  express  contract,  auc- 
tioneers are  entitled  to  reasonable  remuneration 
for  sales  by  private  contract,  effected  through 
their  instrumentality,  even  although  by  the  act 
or  default  of  the  vendor  the  contract  is  rescinded  ; 
and  it  is  for  the  jury  whether  the  same  commis- 
sion as  on  sales  by  auction  is  reasonable  ,*  and 
semble,  that,  apart  from  express  contract,  they 
would  be  entitled  to  the  expenses  of  abortive 
attempts  at  sale  ;  but  it  would  not  be  reasonable 
that  the  auctioneer  should  charge  not  only  ex- 
penses and  a  fixed  fee,  but  also  commission. 
Clark  V.  Smythiesy  2  F.  &  F.  88. 


WliexL  Interested.] — An  agent,  employed 


to  sell  land,  sold  it  to  a  company  in  which  he  was 
interested  as  a  shareholder  and  a  director : — 
Held,  that  he  was  entitled  to  no  commission 
from  his  employer  in  respect  of  the  sale.  Salo- 
mana  v.  Pender ^  3  H.  &  C.  639  ;  34  L.  J.,  Ex.  95  ; 
11  Jur.,  N.  S.  432  ;  12  L.  T.  267  ;  13  W.  R.  G37. 

On  Sale  of  Land.] — Leasehold  premises  were 
sold  by  public  auction,  upon  a  condition  of 
sale,  "  that  the  purchaser  shall  pay  2}  per  cent. 
auctioneer's  fees."  The  declaration  of  sale  was 
signed  by  the  auctioneer,  who  was  employed  by 
the  vendor,  and  the  agreement  of  sale  by  the 
respective  agents  of  the  vendor  and  the  purchaser, 
the  conditions  of  sale  being  incorporated  with 
both  documents  : — Held,  that  the  auctioneer 
could  not  recover  his  fees  from  the  purchaser  on 
a  count  for  work  and  labour,  nor  on  the  special 
contract,  inasmuch  as  he  was  not  a  party  to  it 
and  no  consideration  moved  from  him,  and  inas- 
much as  the  only  contract  to  pay  the  fees  was 
between  the  vendor  and  the  purchaser.  CJu^'ry 
V.  Anderson,  10  Ir.  R.,  C.  L.  204. 

f.  Biffht  to  Sue  for  Price. 

Absolute.] — An  auctioneer  employed  to  sell 
the  goods  of  a  third  person  by  auction  may  main- 
tain an  action  for  goods  sold  and  delivered 
against  a  buyer,  though  the  sale  was  at  the 
house  of  such  third  person,  and  the  goods  were 
known  to  be  his  property.  Williams  v.  Milling- 
ton,  1  H.  Bl.  81. 

Broker  otherwiBO.] — A  broker  has  no  interest 
in  the  subject  of  a  contract  which  gives  him  a 
right  to  sue  or  renders  him  liable  to  be  sued  ;  he 
thus  differs  from  a  factor  or  an  auctioneer. 
Fairlie  v.  Fenton,  5  L.  R.,  Ex.  169  ;  39  L.  J., 
Ex.  107  ;  22  L.  T.  373 ;  18  W.  R.  700. 


On  Sale  of  Land.] — Upon  a  sale  of  real  estate, 
the  auctioneer  has  no  such  right  to  sue  in  his  own 
name,  as  he  has  on  a  sale  of  goods,  arising  from 
his  qualified  property  in  them  ;  while  on  a  sale 
of  real  estate,  the  right  to  sue  depends  on  the  writ- 
ten contract  alone.    Cherry  v.  Anderson,  supra. 

Wliere  Settlement  between  Prinoipals.] — In 

an  action  for  the  price  of  goods  sold  and  delivered 
by  an  auctioneer,  whose  charges  in  respect  of  the 
goods  have  been  before  action  satisfied  by  his 
principal,  an  agreement  before  sale  between  the 
buyer  and  the  principal  that  the  buyer  should 
bid  at  the  auction  and  should  receive  the  goods 
for  which  he  should  be  the  highest  bidder,  in 
payment  of  a  debt  due  to  him  from  the  principal, 
is  a  good  defence  to  the  action,  although  the 
auctioneer  had  no  notice  of  this  agreement  at 
the  time  of  the  sale,  and  gave  up  the  goods  to  the 
buyer  on  the  faith  of  his  paying  for  them,  if  he 
on  his  part  bona  fide  supposed  that  he  was  re- 
ceiving the  goods  under  the  agreement.  And 
the  additional  fact  that  the  auctioneer  has  before 
action,  but  after  notice  of  the  agreement,  paid 
to  his  principal  on  demand  the  price  of  the  goods, 
gives  him  no  right  to  sue  the  buyer,  as  he  cannot 
by  such  pavment  prejudice  the  buyer's  rights. 
Grice  v.  A'enrick,  5  L.  R.,  Q.  B.  340  ;  39  L.  J., 
Q.  B.  175  ;  22  L.  T.  743  ;  18  W.  R.  1155. 

Goods  belonging  partly  to  A.  and  partly  to  B. 
were  put  up  to  auction  at  A.'s  house,  having 
been  entered  at  the  Excise  in  A.'s  name,  and  the 
catalogue  stating  them  to  be  all  the  property  of 
A. ;  C,  being  the  holder  of  an  acceptance  of  A., 
purchased  several  of  the  articles,  without  being 
informed  that  part  of  them  was  the  property  of 
B.,  and  settled  with  A.  for  the  amount : — Held, 
that  the  payment  to  A.  was  good,  and  that  the 
auctioneer  having  suffered  C.  to  take  away  the 
goods  without  giving  him  notice  not  to  pay  to 
A.,  was  precluded  from  recovering  from  C.  the 
value  either  of  the  goods  which  had  been  the 
property  of  A.,  or  of  those  which  had  been  the 
propertv  of  B.  Coppin  v.  Wallter,  2  Marsh. 
497  ;  7  Taunt.  237. 

So,  though  there  had  been  no  actual  settlement, 
the  purchaser  was  entitled  to  set  off  a  debt  due 
to  him  from  A.  Coppin  v.  Craia,  2  Marsh.  501  : 
7  Taunt.  243. 

An  auctioneer  may  bring  an  action  in  his  own 
name  for  the  price  of  goods  sold  by  him  as  auc- 
tioneer, and  delivered  to  the  purchaser ;  and  a 
plea  alleging  that  the  goods  were  sold  by  the 
plaintiff  ns  an  auctioneer,  agent  and  trustee  for 
A.  to  the  defendant,  and  that  after  the  sale  and 
before  action  the  defendant  paid  A.  the  price  of 
the  goods,  is  no  answer.  Robinson  v.  Jivtfcr^  4 
El.  &  Bl.  954  ;  24  L.  J.,  Q.  B.  250 ;  1  Jur.,  N.  S.  823. 

An  auctioneer,  employed  by  a  supposed  exe- 
cutrix, sold  goods  of  the  testator,  but  bcjfore  pay- 
ment the  real  executrix  claimed  the  money  from 
the  buyer  : — Held,  that  the  auctioneer  could  not 
afterwards  maintain  an  action  against  the  buyer, 
though  the  latter  had  expressly  promised  to  pay 
on  being  allowed  to  take  away  the  goods,  which 
he  did.     Dickenson  v.  JVaul,  4  B.  &  Ad.  638. 

Whether  an  auctioneer  is  the  agent  of  both 
purchaser  and  seller,  depends  upon  the  facts  of 
the  particular  case.  Therefore,  where  a  party  to 
whom  money  was  due  from  the  owner  of  goods 
sold  by  auction,  agreed  with  the  owner,  before 
the  auction,  that  the  goods  which  he  might  pur- 
chase should  be  set  against  the  debt,  and  became 
the  purchaser  of  goods,  and  was  entered  as  such 
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by  the  auctioneer : — Held,  that  he  was  not 
boand  by  the  printed  condition  of  sale,  which 
specified  that  purchasers  should  pay  a  part  of 
the  price  at  the  time  of  the  sale,  and  the  rest  on 
delivery.  Bartlett  v.  Purnell,  4  A.  &  E.  792  ;  6 
N.  &  M.  299  ;  2  H.  &  W.  19. 

Oamiahee.] — A  garnishee  was  an  auctioneer  ; 
P.  sent  him  goods  for  sale,  for  ready  money,  not 
to  be  removoi  until  payment.  The  auctioneer 
sold  them  on  those  terms,  stated  in  the  condi- 
tions of  sale,  and  received  part  of  the  price  from 
some  of  the  purchasers ;  but  H.,  who  had  pur- 
chased part,  took  them  away  without  payment, 
and  without  the  consent  of  the  auctioneer  or  of 
1*.  H.  refused  to  pay,  offering  to  set  off  a  debt 
due  to  him  from  P ;  this  was  declined.  H. 
having  recovered  judgment  against  P.,  obtained 
an  Older  to  attach  the  price  of  the  goods  re- 
maining in  the  auctioneer's  hands,  which  was 
served  on  the  garnishee.  On  the  same  day,  but 
after  the  service,  P.  became  bankrupt.  His  as- 
signees claimed  the  money  from  the  garnishee, 
and  also  demanded  payment  from  H.  of  the 
price  of  the  goods  taken  away  by  him  : — Held, 
that  the  effect  of  s.  2  of  the  17  &  18  Vict  c.  125, 
was,  that  the  service  bound  the  debt,  so  as  to 
render  the  judgment  creditor  a  creditor  having 
security  for  his  debt,  ^vithin  s.  184  of  the  Bank- 
rupt Act  (12  &  13  Vict.  c.  106),  but  did  not  give 
a  lien,  so  as  to  bring  him  within  the  exception  in 
that  section  ;  and,  consequently,  that  the  judg- 
ment creditor  could  not  prevail  against  the  as- 
signees. Holmes  V.  Tuttim,  5  El.  &  Bl.  65  ;  24 
L.  J.,  Q.  B.  346L;  1  Jur.,  N.  S.  975. 

Held,  also,  that  if  the  auctioneer  should  sue 
H.  in  his  own  name,  ex  contractu,  for  the  goods 
sold,  H.  would  have  a  defence  by  a  plea  in 
the  nature  of  set-off  ;  or  at  least  by  way  of 
equitable  defence.  Or,  if  the  assignees  sued  on 
the  contract,  he  would  have  a  defence  by  way  of 
matual  credit ;  but  that  the  assignees  might  re- 
cover in  trover,  to  which  H.  would  have  no  de- 
fence,   lb. 

With  whom  Contract.] — A  corporation  to 
whom  certain  open  land  belonged,  was  in  the 
practice  of  allowing  annual  races  to  be  held 
upon  part  of  it,  under  the  management  of  a 
committee.  Before  the  races,  an  auctioneer 
issued  an  advertisement — **  Oxford  Races.  The 
pround  for  booths  will  be  let  by  auction  by 
Mr.  J.  F.  on  Monday  next.  Conditions  for  let- 
ting standings  for  booths. — The  highest  bidder  to 
be  the  taker,  and  he  shall,  immediately  the  lot 
is  knocked  down,  give  the  number  of  feet  re- 
quired, and  pay  for  the  same  immediately  after 
the  letting."  The  defendant  was  the  highest 
bidder  for  a  lot  of  the  land,  and  took  possession 
of  and  occupied  it  during  the  races,  without 
having  previously  paid  for  it.  The  auctioneer 
having  brought  an  action  in  his  own  name  for 
the  hire  of  the  land : — Held,  that  there  was  evi- 
dence on  which  a  jury  might  find  the  contract 
was  with  the  auctioneer  himself.  Fisher  v. 
Marsh,  6  B.  &  S.  411  ;  34  L.  J.,  Q.  B.  177  ;  11 
Jur.,  N.  S.  796  ;  12  L.T.  604  ;  13  W.  R.  834. 
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1.  Generally, 
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3.  Reformatory. — See  Prison. 

II.  School  Board,  1011. 

I.    SCHOOLS. 
1.  Generally. 

Public— Power  to  Digmus  Head  Master,] — 
The  governing  body  of  a  school  constituted 
under  the  Public  Schools  Act,  1868,  has,  under 
s.  13,  absolute  power  to  dismiss  the  head  master 
of  the  school  at  its  pleasure,  that  is,  without 
assigning  any  reason  ;  and  so  long  as  this  power 
is  imvly  and  honestly  exercised  the  Court  of 
Chancery  cannot  interfere.  Haynian  v.  Rugby 
SeJuwl  iOorermrs),  18  L.  R.,  Eq.  28  ;  43  L.  J., 
Ch.  834  ;  30  L.  T.  217  ;  22  W.  R.  587. 

They  may  do  so,  moreover,  although  the  head 
master  received  his  appointment  from  a  prior 
governing  body  in  existence  before  the  passing 
of  the  act,  whose  powers  of  dismissal  were 
subject  to  restrictions  as  to  time  and  place  of 
exercise.     lb. 

Endowed — Trust.]  —  Building  a  school- house 
and    educating   poor    children    is    within    the 
meaning  of  a  trust  for  the  "  relief  of  the  poor." 
Wilkinson  v.  Malin,  2  C.  &  J.  636  ;  2  Tyr.  544. 
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Where  by  an  ancient  deed,  tempore  Hen.  6, 
land  was  conveyed  to  the  pcreons  therein  named, 
and  their  heirs,  in  trust  to  apply  the  yearly  pix>- 
fils  to  several  public  objects  in  a  particular 
parish,  and  to  the  relief  of  the  poor  therein  : — 
Held,  that  the  whole  or  part  of  them  might  be 
applied  to  building  a  school-house,  and  educat- 
ing the  poor  children  of  that  parish.    Ih. 


Powers  of  Commistioners.] — The  En- 


dowed Schools  Commissioners  have  power  to 
inquire  into  the  endowment  of  exhibitions  at  a 
college  in  a  university,  whenever  they  are  re- 
stricted to  a  school  or  a  district.  Mt'ijricke  Fund, 
In  re,  13  L.  R.,  Eq.  269  ;  41  L.  J.,  Ch.  187  ;  25 
L.  T.  787  ;  20  W.  R.  258.  Affirmed,  7  L.  R.,  Ch. 
500 ;  41  L.  J.,  Ch.  553  :  26  L.  T.  596  ;  20  W.  R. 
715. 

Wales  is  a  district  within  the  meaning  of  the 
Endowed  Schools  Act.    Ih, 

A  direction  in  a  deed  of  foimdation  that  certain 
persons  may  be  or  continue  at  the  school  thereby 
lounded  after  the  age  of  manhood,  does  not 
make  the  endowment  or  any  part  of  it  less  an 
educational  endowment  within  the  Endowed 
Schools  Act,  1869  (32  &  33  Vict.  c.  56),  ss.  5,  24, 
than  it  would  have  been  if  no  such  privilege 
had  been  granted  to  those  persons ;  the  whole 
endowment  being  applicable  "  for  the  purpose  of 
the  education  at  school  of  boys  or  girls,"  and  no 
part  of  it  being  applicable  or  applied  to  any 
"other  charitable  use."  Hodgson's  School,  In 
re,  3  App.  Cas.  867  ;  47  L.  J.,  P.  C.  101  ;  38 
L.  T.  790. 

Sect.  19  prevents  the  commissioners  from 
making  particular  religious  opinions  more  or 
less  necessary  than  they  were  before  to  qualify 
generally  for  the  office  of  governor  under  the 
scheme.  It  does  not  prohibit  them  from  making 
the  office  of  the  rector  of  a  parish  a  qualification 
for  a  place  on  the  governing  body  of  a  Church 
of  England  school.    Ih. 

It  is  not  ultra  vires  the  Charity  Commissioners 
under  s.  23  to  provide  in  a  scheme  a  species  of 
visitatorial  jurisdiction  sufficient  to  indemnify 
the  governors  and  to  bind  the  objects  of  the 
charity  in  reference  to  proceedings  under  the 
scheme.    Ih, 

Scheme  remitted  to  the  Charity  Commissioners, 
inasmuch  as  sufficient  provision  had  not  been 
made  therein  to  satisfy  existing  educational 
interests  according  to  the  requirements  of  s.  11. 
Ih. 


Vested  Interest.]— The  inhabitants  and 


ratepayers  of  a  parish  having  a  right  under  a 
founder's  deed  to  have  their  children  taught  free 
of  expense  in  a  school,  but  having  no  child  whose 
status  is  injured  by  a  scheme,  have  not  a  vested 
interest  within  s.  39  of  the  Endowed  Schools 
Act,  1869.  Skaftop's  Charity,  3  App.  Cas.  872  ; 
47  L.  J.,  P.  C.  98  ;  38  L.  T.  793. 

The  Endowed  Schools  Act,  1869,  by  s. .  13, 
provides  that  it  shall  be  the  duty  of  the  com- 
missioners to  provide,  in  any  scheme,  for  saving 
or  making  due  compensation  for  such  interest 
as  any  teacher  or  officer  in  any  endowed  school, 
appointed  to  his  office  before  the  passing  of  the 
Endowed  Schools  Act,  1868,  may  have.  C.  was 
appointed  master  of  an  endowed  school  before 
1868.  He  held  his  office  at  the  will  of  a  majority 
of  the  governors  of  his  school.  After  the  passiijg 
of  the  Act  of  1869  a  scheme  was  adopted  under 
the  act,  by  which  his  office  was  injuriously 


affected : — Held,  that  he  had  a  vested  interest  in 
his  office  within  the  meaning  of  this  act,  and  was 
therefore  entitled  to  compensation.  Oarver  v. 
Alley 0*8  College^  Bvitoich,  1  App.  Cas,  68  ;  45 
xj,  u.,  p.  0.  28. 


Jurisdiction  of  Chancery.]— If  the  En- 


dowed Schools  CommisBioners  have  not  made  a 
declaration  under  the  Endowed  Schools  Act, 
1869  (32  &  33  Vict.  c.  66),  s.  30,  that  it  is  de- 
sirable to  apply,  for  the  advancement  of  educa- 
tion, the  income  of  a  charitable  endowment  not 
previously  applicable  to  education,  the  mere 
pendency  of  a  scheme  before  the  commissioners 
is  no  reason  why  the  Court  of  Chancery  should 
not  exercise  its  jurisdiction  to  settle  a  scheme 
for  the  management  of  the  charity ;  but  the 
governing  body  of  the  charity  ought  to  have  an 
opportunity  of  proposing  their  own  scheme  in 
chambers)  in  opposition  to  the  scheme  of  the 
attorney-general.  Prison  CkuritieSf  In  re, 
(Jfii^isfs  Hospital  (^  (Governors'),  Ex  parte,  8  L.  R,, 
Ch.  199 ;  42  L.  J.,  Ch.  391 ;  28  L.  T.  84  ;  21 
W.  R.  213. 


Industrial— Liability  to 
dustrial  school,  certified 
State  under  the  Industrial 
&30  Vict,  a  118),  8.  7,  and 
contributes  under  s.  35,  is 
the  relief  of  the  poor. 
iOverseers),  10  L.  R.,  Q.  B 
98  ;  32  L.  T.  400. 


Poor  Bates.] — ^An  in- 
by  the  Secretary  of 
Schools  Act,  1866  (29 
to  which  the  Treasury 
liable  to  be  rated  for 
Reg.  V.  West  Derhy 
.  283 ;  44  L.  J.,  M.  C. 


Child  Living  in  House  resided  in  by 

Prostitutes.] — A  child  under  fourteen  who  lives 
with  and  under  the  guardianship  of  her  mother 
in  "  a  house  resided  in  by  prostitutes,"  may  be 
ordered  to  be  sent  to  an  industrial  school  under 
29  &  30  Vict.  c.  118,  s.  14,  although  there  is  no 
evidence  of  any  act  of  prostitution  on  the  part 
of  the  mother.  Hiscocks  v.  Jemionson  or  JermoH- 
son.  In  re,  10  Q.  B.  D.  360 ;  52  L.  J.,  M.  C.  42  ; 
48  L.  T.  225  ;  31  W.  R.  656  ;  47  J.  P.  183. 

Sunday  Schools.]— Under  32  &  33  Vict.  c.  40, 
s.  1,  which  enacts  that  every  authority  having 
power  to  impose  rates, "  may  exempt  '*  a  building 
used  as  a  Sunday  or  ragged  school  from  any  rate, 
the  rating  authority  has  a  discretion  whether  it 
will  or  will  not  exempt  such  a  building.  Bell  v. 
Crane,  8  L.  R.,  Q.  B.481  ;  42  L.  J.,  M.  C.  122  ; 
29  L.  T.  207  ;  21  W.  R.  911. 

.Scheme  of  Charity  Commissioners — Bequest 
for  Educational  Purposes.] — A  sum  of  money 
was  given  by  a  testatrix  in  1643  to  be  laid  out  in 
the  purchase  of  lands  of  the  annual  value  of  10^., 
one-half  to  be  applied  towards  the  better  relief 
of  the  most  poor  and  needy  people  of  good  life 
and  conversation  in  the  parish  of  K.,  to  be  paid 
to  them  half-yearly  in  the  church  or  the  porch 
thereof ;  and  the  other  half  to  apprentice  one 
poor  boy  or  more  of  the  parish.  At  that  time  K. 
was  a  small  village,  but  it  had  now  increased  to 
a  large  and  wealthy  town,  and  the  income  of  the 
charity  estate  had  increased  to  more  than  2,QO0L 
The  Charity  Commissioners  settled  a  scheme  by 
which  they  appropriated  the  income  to  the  fol- 
lowing objects  :  (a)  The  relief  of  poor  deserving 
objects  of  the  parish  in  case  of  sudden  accident, 
sickness  or  distress,  (b)  Subscriptions  to  dis- 
pensaries and  hospitals  in  the  parish,  (c)  An- 
nuities for  deserving  and  necessitous  persons  who 
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had  resided  seven  years  in  the  parish,  (d)  The  | 
adTanccment  of  the  education  of  children  at- 
tending elementary  schools,  (e)  Premiums  for 
apprenticeship  and  outfits  for  poor  boys  of  the 
parish,  (f)  Payments  to  encourage  the  con- 
tinuance of  scholars  at  public  elementary  schools 
above  the  age  of  eleven  years,  (g)  Exhibitions 
at  higher  places  of  education,  (h)  Providing 
lectures  and  evening  classes.  Some  of  the 
parishioners  objected  to  the  application  of  the 
income  to  educational  purposes : — Held,  that, 
considering  the  enormous  increase  of  the  income 
of  the  charity  and  of  the  population  of  the  parish, 
and  the  change  of  the  circumstances  and  habits 
of  the  people,  the  application  of  the  income  of 
the  charity  cy-pr^  to  educational  and  other 
charitable  purposes  was  justifiable,  and  that  the 
scheme  of  the  Charity  Commissioners  ought  to 
be  confirmed.  A  long-continued  unauthorized 
cy-prls  application  of  charity  funds  by  the  trus- 
tees is  no  ground  of  objection  to  a  scheme  of 
the  Charity  Commissioners  directing  a  different 
ey-pre*  application.  Campden  ChariticH,  In  rcj  18 
Ch.  D.  310  ;  50  L.  J.,  Ch.  646  ;  45  L.  T.  152— C.  A. 
See  also  Ilodgson/s  School,  In  re,  ante,  col.  1003, 
and  ea9c$  U7ider  Chabity. 

2.  Mastebs  of. 

Appointment.] — Masters  of  grammar  schools 
must  be  licensed  by  the  ordinary,  who  may 
examine  the  party  applying  for  a  licence  as  to 
his  learning,  morality,  and  religion  ;  it  is  a  good 
return  to  a  mandamus  (to  the  ordinary  to  grant 
such  a  licence)  to  state  that  he  had  suspended 
g^nting  his  licence  until  the  party  would  sub- 
mit himself  to  be  examined,  touching  his  suffi- 
ciency in  learning.  Rex  v.  York  (J  rchbiskop^, 
6  T.  R.  490. 

A  power  to  appoint  a  schoolmaster  to  an 
ancient  foundation  given  to  the  vicar  and 
churchwardens  (of  whom  there  were  eleven), 
and,  in  case  of  their  neglect  in  appointing,  then 
to  devolve  to  two  corporate  bodies  in  succession, 
and  to  result  in  the  dernier  ressort,  to  the  same 
vicar  and  churchwardens,  to  whom  also  the 
general  power  of  managing  the  trust  was  corn-  ' 
mitted,  is  well  executed  by  the  vicar  and  a 
majority  of  the  churchwardens,  especially  if  such 
an  election  is  supported  by  usage.  With  mil  v. 
Garthum,  6  T.  K.  388. 

Alienation  of  Bight    of.] — A  grammar 


school  was  founded  and  endowed  by  virtue  of 
letters-patent,  which  ordained  that  the  school 
should  be  altogether  in  the  patronage  and  dispo- 
sition of  the  founder  and  his  heirs,  by  whom  the 
schoolmasters  and  guardians  should  be  nominated 
for  ever  : — Held,  that  such  right  of  nomination 
might  lawfully  be  aliened.  Att.-Gvn,  v.  Brent' 
wood  School,  3  B.  &  Ad.  59. 

Keed  not  be  in  Writing.] — An  appoint- 


ment to  the  situation  of  a  schoolmaster,  under  a 
conveyance  to  charitable  uses,  may  be  made 
without  writing.  Wilkhi^on  v.  Malin,  2  Tyr. 
544  ;  2  C.  &  J.  636. 

Power  and  Duty  of.] — An  action  will  lie 
against  a  schoolmaster  who  permits  an  infant 
pupil  under  his  care  to  make  use  of  fireworks, 
and  he  is  responsible  for  the  mischief  which 
ensues.    King  v.  Ford,  1  Stark.  421. 

To  expel   Boy.] — Although    the   master 


of  a  school  has  the  same  authority  over  the 
scholars  as  the  parents  would  have,  and  there- 
fore may  impose  reasonable  restraints  upon  their 
persons,  either  by  way  of  prevention  or  punish- 
ment of  disorderly  conduct,  yet  he  has  not  a 
discretionary  power  of  expulsion,  but  only  for 
reasonable  cause.  In  judging  of  the  cause,  how- 
ever, great  regard  must  be  had  to  his  necessary 
discretion,  as  to  the  enforcement  of  discipline, 
and  the  wilful  breach  of  its  reasonable  rules 
may  be  sufficient  cause,  and  the  repetition  of 
acts  of  disobedience,  each  in  itself  separately 
insufficient,  may  be  sufficient,  as  shewing  a 
persistent  disregard  of  discipline,  and  a  habit 
of  disobedience.  But  if  the  expulsion  is  justi- 
fied on  the  ground  of  some  particular  act  or 
conduct,  not  only  as  likely  to  be  seriously  inju- 
rious to  the  peace  and  good  order  of  the  esta- 
blishment, but  as  committed  with  that  object,  it 
must  appear  that  it  was  of  that  character,  or  the 
justification  would  fail.  Fitzgerald  v.  North' 
cote,  4  F.  &  F.  656. 

DismiBsal  of.] — The  governing  body  of  a  school 
constituted  under  the  Public  Schools  Act,  1868, 
has,  under  s.  13,  absolute  power  to  dismiss  the 
head  master  of  the  school  at  its  pleasure,  that  is, 
without  assigning  any  reason  ;  and  so  long  as 
this  power  is  fairly  and  honestly  exercised  the 
Court  of  Chancery  cannot  interfere.  Hay  man  v. 
Mughy  School  (^Goternors),  18  L.  R.,  Eq.  28  ;  43 
L.  J.,  Ch.  834 ;  30  L.  T.  217  ;  22  W.  R.  587. 

They  may  do  so,  moreover,  although  the  head 
master  received  his  appointment  from  a  prior 
governing  body  in  existence  before  the  passing 
of  the  act,  whose  powers  of  dismissal  were  sub- 
ject to  restrictions  as  to  time  and  place  of  exer- 
cise,   lb. 

Queen  Elizabeth  founded  and  endowed  a 
grammar-school,  and  incorporated  certain  per- 
sons and  their  successors  as  governors,  and 
granted  to  them,  for  ever,  full  power  and  autho- 
rity, from  time  to  time,  of  electing,  nominating 
and  appointing  a  master  and  usher  of  the  school, 
so  often  JIB  to  them  and  their  successors,  or  the 
major  part  of  them,  occasion  them  moving 
thereto,  should  appear,  and  of  removing  the 
master  or  usher  from  the  school  according  to 
their  sound  discretion,  and  of  placing  or  appoint- 
ing other  or  others,  more  fit,  in  their  stead  or 
steads  : — Held,  that  by  the  terms  of  the  charter 
the  governors  might,  in  their  discretion,  remove 
a  master  without  summons  or  hearing,  and 
although  no  charge  against  him  had  been  ex- 
hibited to  them.  Reg.  v.  Darlington  School 
(Governors^  6  Q.  B.  682 ;  14  L.  J.,  Q,  B.  67  ;  9 
Jur.  21— Ex.  Ch. 

The  governors  were  empowered  to  make  bye- 
laws,  and  they  made  a  bye-law  requiring  certain 
qualifications  in  the  master,  and  ordaining  (for 
the  encouragement  of  well -qualified  persons  to 
accept  the  office)  that  no  master  should  there- 
aftj^r  be  displaced,  removed  or  removable  from 
the  office,  unless  some  sufficient  cause  of  com- 
plaint should  be  exhibited  in  writing  against 
such  master,  and  signed  by  the  governors  or  their 
successors,  and  the  same  cause  of  complaint  be 
first  allowed  of  and  declared  by  them  to  be  a 
sufficient  cause  :— Held,  that  the  governors  had 
no  right  thus  to  limit  the  discretion  given  by  the 
charter,  and  that  the  bye-law  was  void.    lb. 

By  a  scheme  for  tl\e  management  of  Edward 
the  Sixth's  Grammar-school  at  Ludlow,  con- 
firmed by  the  lord  chancellor,  it  ww  declared 
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that  the  trustees  should  have  authority,  upon 
such  grounds  as  they  should  at  their  discretion, 
in  the  due  exercise  and  execution  of  the  powers 
and  trusts  reposed  in  thbm,  deem  just,  from  time 
to  time  to  remove  the  master,  usher,  &c.,  from 
his  office,  subject,  however,  to  certain  formalities 
being  observed  : — Held,  that  these  words  con- 
ferr^  an  absolute  discretionary  jy)wer  upon  the 
trustees,  provided  the  formalities  specified  were 
followed,  and  that  they  were  not  bound  to  sum- 
mon the  master  before  them,  or  to  grive  him  any 
hearing  or  opportunity  of  defending  himself 
ajrainst  the  charges  which  formed  the  ground  of 
his  removal.  Doe  d.  Childe  v.  117//*,  5  Ex.  891  ; 
20  L.  J.,  Ex.  85. 

The  neglecting  of  scholars  would  be  a  good 
ground  of  amoval.  Doe  d.  Coylc  v.  Cole,  6  C.  & 
P.  359. 

A  schoolmaster,  elected  by  a  majority  of  the 
trustees  of  a  public  charity  at  a  meeting  of 
the  body,  cannot  be  dismissed  except  at  a 
similar  meeting.  Wilkinsan  v.  3Ialin,  2  Tyr. 
544  ;  2  C.  &  J.  636. 

P.,  in  1674,  devised  estates  for  support  of  a 
school  for  parish  children,  and  directed  that  the 
trustees,  with  consent  of  the  parishioners,  should 
provide  and  keep  an  honest  schoolmaster ;  and 
if  at  any  time  the  schoolmaster  should  be  idle, 
negligent,  or  abusef ul  of  his  scholars,  the  trustees 
and  parishioners  should  have  power  to  dismiss 
him.  On  a  vacancy  occurring  the  trustees  re- 
solved that  they  would  give  00/.  a  year  to  a 
master,  or  55/.,  he  finding  certain  things ;  that 
the  appointment  was  to  be  for  one  year,  com- 
mencing on  the  25th  March  next,  and  liable  to 
be  terminated  by  either  party  giving  three 
months'  notice,  and  that  they  would  recommend 
the  plaintiff  for  the  post.  At  a  vestry  meeting 
of  the  parishioners  the  latter  adopted  the  recom- 
mendation, and  appointed  the  plain tifi:'  school- 
master, subject  to  the  regulations  of  the  trustees. 
On  the  17th  of  April  the  trustees  wrote  to  the 
plaintiff,  that  they  would  pay  him  at  the  rate  of 
55/.  per  annum  so  long  as,  by  mutual  consent,  be 
should  retain  the  office  of  master  ;  the  appoint- 
ment to  be  subject  to  termination  by  three 
months*  notice  from  either  party.  The  plaintiff 
wrote  back,  assenting  to  hold  on  the  terms  men- 
tioned. The  plaintiff  had  entered  into  the  ofticc 
in  March  previously,  and  performed  the  duties. 
On  the  1st  of  March,  1854,  at  a  meeting  of  the 
trustees,  a  resolution  was  adopted,  by  a  majority, 
that  a  notice  should  be  given  to  the  plaintiff  to 
quit  his  office  at  the  end  of  three  months  from 
the  25th  of  March,  1854,  and  a  notice  to  that 
effect,  signed  by  a  majority  of  the  trustees,  was 
forthwith  served  on  him.  Notwithstanding  the 
notice,  he  continued  to  act  as  schoolmaster  until 
the  25th  of  March,  1855,  and  sued  a  trustee  for 
the  three  quarters*  salary  ending  at  that  date  : — 
Held,  that  the  trustees,  without  the  assent  of  the 
parishioners,  had  power  to  give  the  notice  to 
determine  the  appointment,  as  the  plaintiff's 
contract  was  with  them  alone  ;  that  the  notice 
nsed  not  be  one  that  required  the  plaintiff  to 
quit  at  the  end  of  a  current  year,  but  that  his 
holding  might  be  terminated  by  a  three  months' 
notice  to  qmt  at  any  period  of  the  year ;  conse- 
quently, that  the  plaintiff  was  not  entitled  to  re- 
cover the  three  quarters'  salary  which  he  claimed. 
Jtyan  v.  Jenkinson^  25  L.  J.,  Q.  B.  11. 

Aetion  by,  for  Cost  of  Schooling — Amount 
B^coYori^ble.J — Under  a  count,  stating,  that  in 


consideration  that  the  plaintiff  had  taken  W.  as 
a  schoolboy  into  an  academy  kept  by  him,  and 
that  he  had  left  it  without  having  given  due 
notice,  the  defendant  jjromised  to  pay  so  much 
as  the  plaintiff  reasonably  deserved  to  have  : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
for  a  quarter  over  the  time  which  W.  stayed,  on 
the  ground  of  a  quarter's  notice  not  having  been 
given,  that  being  one  of  the  terms  upon  which 
he  was  taken.     Eardlcy  v.  Prtrt\  2  X.  R.  333. 

A  child  at  school,  for  whom  payment  had  been 
made  quarterly,  was  sent  home  on  account  of 
illness  four  days  after  the  commencement  of  a 
quarter,  and  did  not  return  :—  Held,  that  the 
master  was  entitled  to  a  whole  quarters  school- 
ing, although  there  was  no  express  contract  for  a 
quarter's  notice,  or  a  quarter's  pay,  and  although 
the  school  was  a  day-school  in  which  the  child 
was  the  only  boarder.  Colli m  v.  Price,  5  Bing. 
132  ;  2  M.  &  P.  233, 


For  Bemoyal  of  Pupil  without  Votiee.] 


— A  father  sent  his  son  to  a  school,  on  the 
terms  that  when  he  removed  him  from  the  school 
he  would  either  give  the  schoolmaster  a  terra's 
notice  or  pay  him  an  equivalent  in  money.  To 
an  action  against  the  father  for  removing  his  son 
without  giving  such  notice  or  paying  an  equiva- 
lent, it  is  a  good  defence  to  shew  that  the  re- 
moval was  only  a  temporary  one,  whilst  the  son 
was  unable,  from  illness,  to  return  to  the  school. 
Simeon  v.  Watson,  46  L.  J.,  C.  P.  679. 


When  Money  becomes  Due.]  —  School- 


money  for  education,  payable  half-yearly,  is  not 
a  debt  due  until  the  end  of  the  half  vear,  so  as 
to  be  recoverable  under  a  commission  against 
the  parent,  who  became  bankrupt  a  few  da^^ 
befort^  the  end  of  the  half-year,  though  he  had, 
ju.st  before  his  bankmptcy,  taken  his  s^m  home 
for  the  holidays,  the  contract  not  being  thereby 
put  an  end  to.  Parslow  v.  Dearloce,  4  Ea&L, 
438  ;  1  Smith,  281  ;  5  Esp.  78. 

A  schoolmaster  sued  the  defendant  for  a  quar- 
ter's schooling  of  his  son,  the  payment  of  which 
was  contracteil  to  be  made  quarterly.  The  de- 
fendant became  bankrupt  during  such  quarter : — 
Held,  that  his  liability  to  pay  on  the  quarter-day 
was  not  a  liability  on  a  contingency  within  12  &  13 
Vict.  c.  106,  s.  178,  nor  a  debt  payable  after  the 
bankruptcy  within  s.  172,  and  that  the  claim  was 
therefore  not  barred  bv  the  certificate.  Thomas 
V.  Hopkiwt,  29  L.  J.,  a  P.  187  ;  6  Jur.,  N.  S.  301  ; 
S.  C,  nom.  Ilopkins  v.  Thomas ,  7  C.  B..  N.  S. 
711. 


Who  Liable  to  Pay.] — A  mother  took  her 


son  to  school,  and  saw  the  master,  but  no  eyi- 
dence  was  given  of  what  passed  at  that  time. 
Afterwards  a  bill  was  delivered  to  the  boy's 
uncle,  who  said  it  was  quite  right  to  deliver  the 
,  bill  to  him,  for  he  was  answerable : — Held,  that 
!  the  Statute  of  Frauds  did  not  apply,  and  it  was 
proper  to  leave  it  to  the  jury  to  say,  under  the 
circumstances,  whether  the  original  credit  was 
given  to  the  uncle.  Darnell  v.  Fealt,  2  C.  &  P. 
82. 


How   far   Necessary   that  Agreement 


should  be  Stamped.]  —  Where  a  schoolmaster 
brings  an  action  on  an  agreement  contained  In  a 
prospectus  of  terms,  delivered  to  the  defendant, 
it  is  necessary  to  get  that  identical  copy  stamped 
which  has  been  delivered,  and  it  is  not  sufficient 
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to  get  another  copy  stamped.  Williams  v. 
Sttmghton,  2  Stark.  292. 

But  in  another  case  a  somewhat  similar  pro- 
spectus was  allowed  to  be  read  to  shew  what  the 
terms  were,  although  it  was  not  stamped.  Edgar 
V.  mick,  1  Stark.  464. 

In  an  action  by  a  schoolmaster  for  a  sum  of 
money,  in  lieu  of  three  months'  notice  of  the  re- 
moval of  the  defendant's  sons  from  school,  it 
appeared  that  the  defendant's  agent  having  ex- 
pressed a  wish  to  place  his  sons  under  the  plain- 
tiff's care,  received  from  the  latter  a  prospectus, 
which  stated  that  the  terms  were  sixty  guineas 
per  annum,  and  that  three  months'  notice  or 
payment  was  required  previously  to  the  removal 
of  the  pupil.  The  plaintiff,  at  the  time  of  de- 
livering the  prospectus,  agreed  verbally  that  the 
boys  should  be  charged  for  at  the  rate  of  fifty 
guineas  per  annum  each.  The  boys  were  there- 
upon sent  to  the  plaintiff's,  and  were  taken  away 
without  the  stipulated  notice : — Held,  that  the 
prospectus  was  a  proposal  and  not  an  agreement, 
and  that  no  stamp  was  necessary.  Clay  v. 
Crofts,  20  Ij,  J.,  Ex.361. 


Evidence  in.] — ^Where,  to  an  action  by  a 


schoolmaster  for  the  board  and  education  of  the 
defendant's  sons,  the  defendant  pleads  that  the 
plaintiff  did  not  furnish  his  sons  with  proper  in- 
struction, board  and  lodging,  and  that  he  there- 
fore removed  them  from  the  school,  he  must  con- 
fine himself  to  evidence  as  to  the  treatment  of 
his  own  sons,  and  cannot  go  either  into  general 
evidence  of  the  plaintiff's  mode  of  conducting 
the  school,  or  into  evidence  of  his  conduct  with 
reference  to  other  particular  bovs.  Clement  v. 
May,  7  C.  &  P.  678. 


Set-oft ] — In  an  action  to  recover  a  school 


bill,  evidence  of  a  collateral  breach  of  agreement 
on  the  part  of  the  schoolmaster  cannot  be  given 
by  the  defendant  in  order  to  reduce  the  amount 
of  the  bill,  such  a  collateral  breach  being  the 
subject  of  a  cross  action  and  not  of  sot-off. 
Jlennrquin  v.  O'Dowd,  21  L.  T.  802. 


For    Price    of    Clothes.] — A    school- 


master has  no  right  to  charge  for  wearing 
apparel  which  he  has  caused  to  be  supplied  to  a 
scholar  without  the  sanction,  express  or  implied, 
of  the  parent  or  guardian  of  such  scholar.  Clc- 
•tttents  V.  Williams  J  8  C.  &  P.  58. 

Compensation  under  Lands  Clauses  Act.]— By  a 
royal  charter  persons  were  incorporated  as  the 
governors  of  the  possessions,  revenues,  goods  and 
chattels  of  a  free  grammar-school.  By  the 
charter,  the  governors  were  to  find  a  house,  to  be 
called  the  school-house,  in  which  the  school 
should  be  fitly  kept.  They  had  also  power  to 
elect  and  remove  the  master  as  often  as,  accoi'vl- 
ing  to  their  discretion,  they  might  see  neces-sary 
aud  convenient.  They  appointed  a  schoolmaster, 
and  put  him  into  |)ossession  of  the  school-house. 
The  resolution  by  which  he  was  appointed  con- 
tained terms  to  which  he  subscribed  his  consent, 
and  by  which  he  was  to  keep  the  house  in  repair, 
to  take  certain  articles  at  a  valuation,  and  give 
them  up  at  quitting,  being  paid  for  them  at  a 
valuation,  and  to  give  three  calendar  mouths' 
notice  before  relinquishing  his  appointment. 
Two-thirds  of  the  governors,  with  the  sanction  of 
the  bishop,  were  to  have  the  power  of  removing 
him,  giving  three  months'  notico  ;  bat  in  either 


case  the  office  was  to  be  vacated  only  on  the 
21st  June  or  21st  December  .-—Held,  that  the 
schoolmaster  had  no  greater  interest  in  the  house 
than  as  a  tenant  for  a  year,  or  from  year  to  year, 
and  therefore  in  seeking  compensation  under  8 
&  9  Vict.  c.  18  (Lands  Clauses  Act),  was  confined 
to  the  remedy  given  by  s.  121.  Beg.  v.  Mart' 
rhestevj  Sheffield  and  Lincolnshire  Railway  Com- 
pany, 4  EL  &  Bl.  88  ;  1  Jur.,  N.  S.  419. 

Actions  against  —  Sanction  of  Charity  Com- 
missioners to.] — The  governors  of  an  endowed 
school  commenced  an  action  against  the  master 
to  restrain  him  from  presenting  himself  at  the 
school  or  continuing  to  occupy  thes  chool-house. 
on  the  ground  that  he  had  never  been  properly- 
appointed  to  the  mastership,  was  imtit  to  fulfil 
its  duties,  and  had  been  removed  by  a  resolution 
of  the  governors.  Thft  master  demurred,  on  the 
ground  that  it  did  not  appear  that  the  action 
had  been  sanctioned  by  the  Charity  Commis- 
sioners : — Held,  that  the  sanction  of  the  Charity 
Commissioners  to  a  proceeding  of  this  nature 
was  not  requisite.  Holme  v.  Guy,  5  Ch.  D.  901  ; 
46  L.  J.,  Ch.  648  ;  36  L.  T.  600  ;  25  W.  R.  647— 
C.  A.  Aftirming  46  L.  J.,  Ch.  223  ;  36  L.  T.  306  ; 
25  W.  K.  390.     See  also  eases  uitder  CHARITY. 


For  False  Imprisonment  of  PnpU.]— 


Where  a  master  of  a  school  i-efuses  to  deliver  up 
the  person  of  a  boy  to  his  parent,  on  account  of 
a  quarter's  schooling  not  having  been  paid,  ac- 
cording to  contract,  but  there  is  no  evidence  that 
the  boy  wiis  present  at  the  refusal,  or  knew  that 
his  mother  had  wished  to  take  him  home,  and 
been  refused,  or  was  in  any  way  restrained, 
though  kept  at  school  during  the  Christmas 
fortnight,  an  action  for  false  imprisonment  can- 
not be  maintained  against  the  master,  llerrlti^ 
V.  Boyle,  1  C,  M.  &  R.  377  ;  6  C.  &  P.  496 ;  4 
Tyr.  801. 


lyectment  after  Bismissal.] — The  visitors 


and  feoffees  of  a  fi*ee  grammar-school,  who 
have  dismissed  the  schoolmaster  for  misconduct, 
cannot  maintain  ejectment  for  the  recovery 
of  the  possession  of  the  school-house,  till  they 
have  determined  the  master's  interest  therein, 
upon  summons  in  the  ordinary  manner,  when  he 
may  be  heard  in  answer  to  the  charges  forming 
the  ground  of  such  dismissal.  Doe  d.  Thanet 
(^EarV)  V.  Gartham,  8  Moore,  368  ;  1  Bing.  357. 
And  see  Bex  v.  Gash  in,  8  T.  R.  lO'J  ;  and  Xew- 
man,  Ex  parte,  9  Jur.  959. 

In  ejectment  against  a  schoolmaster  who  has 
been  removed  by  the  sentence  of  the  trustees  of 
the  school  for  misbehaviour,  it  is  not  necessary 
to  prove  the  grounds  of  the  sentence,  nor  can  he 
disprove  them.  Doe  d.  Davy  v.  Uaddon,  3 
Dougl.  310. 

He  may  give  in  evidence  the  declarations  of  a 
former  trustee  who  signed  the  sentence,  and 
who  is  since  dead,  for  the  purpose  of  shew- 
ing that  his  signature  was  corruptly  obtained. 
lb. 

The  master  of  an  ancient  endowed  school  is 
entitled  to  the  school-house,  unless  he  has  been 
in  due  manner  amoved  from  his  ofiice  by  those 
having  authority  to  do  so.  Doe  d.  Coyle  v.  Cole, 
6  C.&  P.  359. 

The  vicar  of  the  parish  cannot  recover  the 
school -house  by  ejectment,  although  it  may  have 
been  built  on  what  is  evidently  part  of  the 
churchyard,  if    it  appears  that  the  house   was 
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built  on  the  site  of  a  very  old  school-house,  the 
site  of  which  might  have  been  granted  before 
the  disabling  statutes  ;  but  if  a  part  of  the  house 
is  built  on  ground  taken  from  the  churchyard 
recently,  the  vicar  may  remove  that  part.    lb. 


II.    SCHOOL   BOARD. 

Transfer  of  Sohools  to  School  Board— Ap- 
pointment of  Tmstees.]— By  two  deeds,  made  in 
1838  and  1849,  the  two  joint  rectors  of  a  parish 
were  appointed  trustees  of  a  Church  of  England 
school.  In  1871,  it  having  become  necessary  to 
appoint  a  new  master,  the  rectors  could  not 
concur  in  any  appointment,  and  the  school  was 
closed.  A  school  board  having  been  elected  in 
the  district,  it  was  then  proposed  that  the  school 
should  be  transferred  to  the  board  under  the 
Education  Act  of  1870,  s.  23,  which  requires  a 
majority  of  two- thirds  of  the  trustees  to  effect 
such  a  transfer.  With  this  view  a  memorial 
was  presented  to  the  Charity  Commissioners, 
asking  them  to  appoint  three  additional  trus- 
tees, 80  that  the  requisite  majority  might  be 
obtained.  This  course  was  opposed  by  one  and 
supported  by  the  other  of  the  two  joint  rectors. 
The  commissioneis,  however,  made  an  order 
appointing  three  additional  trustees,  all  of 
whom  were  churchmen,  one  of  them  being 
chairman  of  the  school  board.  On  a  petition 
by  the  opposing  rector,  by  way  of  appeal  from 
the  order,  praying  for  the  dischaigc  of  the 
order  : — Held,  that  it  is  no  objection  to  such 
an  order,  notwithstanding  the  Charitable  Trusts 
Act,  1860,  s.  6,  that  the  commissioners  have 
made  it  on  an  application  of  a  contentious 
character.  JBurnham  National  SohoolSy  In  re, 
Batex,  Ex  parte,  17  L.  R.,  Eq.  241 ;  43  L.  J., 
Ch.  340  ;  29  L.  T.  495  ;  22  W.  R.  198. 

The  Charitable  Trusts  Act,  1853,  ss.  28,  32, 
gives  the  jurisdiction  to  appoint  trustees  to  the 
Master  of  the  Rolls  and  the  vice-chanccUoi-s  in 
cases  in  which  it  was  previously  necessary  to 
file  an  information,  bill,  or  petition,  and  by  the 
Act  of  1860  this  jurisdiction  is  transferred  to 
the  Charity  Commissioners  : — Held,  that  the 
power  to  appoint  additional  trustees  is  clear 
under  the  ordinary  jurisdiction  of  the  Court  of 
Chancery ;  that  s.  32  of  the  Trustee  Act,  1850. 
gives  a  statutory  power  for  that  purpose,  and 
therefore  that  such  a  power  is  vested  in  the 
commissioners,    lb. 

The  court  will  not, upon  appeal,  interfere  with 
the  exercise  of  discretion  by  the  commissioners, 
except  in  a  very  strong  case  of  miscarriage  of 
justice,  and  such  discretion  is  properly  exercised 
in  a  case  where,  in  consequence  of  differences 
between  the  existing  trustees,  the  school  is 
closed,  and  education  denied  to  the  children  of 
the  district.     Ih, 

ObjectionB  to  Transfer.] — In  the  case  of 

a  school  established  by  and  united  with  the 
National  Society,  on  the  express  condition  that 
the  children  attending  it  were  to  be  instructed 
in  the  Holy  Scriptures,  and  in  the  Liturgy  and 
Catechism  of  the  Church  of  England,  the  in- 
strument declaring  the  trusts  of  the  school  pro- 
viding that  the  school  was  to  be  always  in  union 
with,  and  conducted  according  to  the  principles 
of,  and  in  furtherance  of  the  ends  and  designs 
of,  the  National  Society,  but  containing  no  pro- 
vision whatever  for  its  alienation,  the  consent  of 


the  National  Society  was  not  required  to  a  trans- 
fer of  the  school  to  a  school  board,  under  the 
Elementary  Education  Act,  1870,  s.  23 ;  and 
the  proper  mode  for  the  society  to  give  effect 
to  any  objections  to  a  transfer  was  by  appealing 
before  the  Education  Department.  Katioital 
Society  v.  London  School  Boards  Att.-Gen.  v. 
English,  18  L.  R.,  Eq.  608  ;  44  L.  J.,  Ch.  229 ; 
31  L.  T.  22  ;  23  W.  R.  2. 

The  majority  of  two-thirds  of  the  school  trus- 
tees required  by  the  Education  Act  anticipates 
any  objection  to  the  transfer  of  a  school  whose 
trustees  are  required  to  be  churchmen.  Bum- 
hum  National  SchooU,  In  re,  Bateti,  Ex  parte^ 
mtpra. 


Application  of  Funds  on.]— Semble,  in 


settling  a  scheme  for  the  regulation  of  the 
funds  of  a  charity  school  on  its  transfer  to  a 
school  board,  cai*e  .should  be  taken  to  provide 
that  the  funds  shall  be  applied  for  the  advance- 
ment of  learning  in  the  school,  as,  for  instance, 
by  establishing  exhibitions  or  scholarships,  and 
not  for  the  general  purposes  of  the  school, 
which  would  have  the  effect  of  a  grant  in  aid 
of  the  local  rat«s.  Poplar  and  Blachicall  Eree 
School,  In  re,  8  Ch.  D.  543 ;  39  L.  T.  88  ;  26 
W.  R.  827. 

By  the  terms  of  a  scheme,  approved  in  1852, 
for  appropriation  of  the  increased  revenues  of  a 
charity  estate  originally  applicable  to  the  relief 
of  the  poor,  it  was  provided  that  a  sum  of  90/. 
should  be  paid  by  the  charity  trustees  to  the 
treasurer  of  a  school  association  in  aid  of  the 
expenses  of  a  school  in  Flint-street,  Walworth, 
"  or  any  other  school  that  may  be  established  in 
its  stead,"  provided  that  no  sum  shorld  be  paid 
to  anv  denominational  school  ;  and  that  if  such 
school  should  "4)ecome  materially  altered  in 
discipline,  number  of  children,  or  other  circum- 
stance," then  the  90Z.  should,  in  the  discretion  of 
the  trustees,  be  applied  for  educational  jjur^wses 
amongst  other  schools  of  a  similar  character  in 
the  parish.  A  transfer  of  the  Flint-street  school 
and  its  endowment  having  been  made  by  the 
managers  to  the  School  Board  for  London  : — 
Held,  that  the  Flint-street  school  had  not  by  the 
fact  of  such  transfer  become  "materially  altered 
in  discipline,  number  of  children,  or  other  cir- 
cumstance ; "  and  that  the  trustees  were  bound 
to  pay  the  endowment  of  907.  a  year  to  the 
School  Board.  London  School  Board  v.  Eaul- 
eojier,  8  Ch.  D.  671  ;  48  L.  J.,  Ch.  41  ;  38  L.  T. 
636  ;  26  W.  R.  652. 

Election  of  Ifember — ^Validity,  how  Deter- 
mined.]— By  the  Elementary  Education  Act, 
1870,  s.  33,  questions  as  to  the  right  of  any  per- 
son to  act  as  a  member  of  a  school  boaixi  may  be 
inquired  into  by  the  Education  Department.  A 
petition  against  his  election  cannot  be  sustained 
under  the  Corrupt  Practices  (Municipal)  Act, 
1872,  for  although  the  provisions  of  the  Ballot 
Act,  1872,  have  been  applied  to  school  board 
elections  by  the  Elementary  Education  Amend- 
ment Act,  1873,  s.  26,  Sched.  2,  the  provisions  of 
the  Corrupt  Practices  (Municipal)  Act,  1872 
have  not  been  applied  to  such  elections,  notwith- 
standing the  terms  of  s.  2  enacting  that  this  act 
shall,  so  far  as  is  consistent  with  the  tenor 
thereof,  be  "construed  as  one  "  with  the  acts  re- 
lating to  boroughs  and  elections  in  boroughs. 
West  Bromwich  School  Board,  In  re,  5  C.  P.  D. 
191  ;  49L.  J.,C.P.641 ;  28  W.  R.  766;  44  J.  P. 426. 
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BetorniiLg  Officer's  Few,]— Thoagh  it 

is  not  necessary  that  the  person  employed  as 
returning  officer  at  the  first  election  of  a  school 
board  should  be  a  solicitor,  nevertheless  if  he  be 
so,  the  board,  who  is  directed  to  pay  his  ex- 
penses, may  have  his  bill  taxed.  Jones,  In  re^ 
13  L.  R.,  Eq.  336  ;  41  L.  J.,  Ch.  367  ;  20  W.  R. 
395. 

Candidates,    when    Eligible.]  — AVhen 

under  the  Elementary  Education  Act,  1870  (33 
&  34  Vict  c  75),  Schedule  2,  Part  1,  r.  14,  a 
member  ot  a  school  board  vacates  his  office  by 
absenting  himself  during  six  successive  months 
from  all  meetings  of  the  board,  such  absence 
not  being  due  to  temporary  illness,  or  other 
cause  approved  by  the  board,  r.  12  does  not  ren- 
der him  ineligible  for  re-election  at  the  next 
triennial  election  of  the  board.  Reg,  v.  Tar- 
mine,  4  Q.  B.  D.  79  ;  48  L.  J.,  Q.  B.  5  ;  37  L.  T. 
255  ;  27  W.  R.  150. 

Personation  of  Voters.] — The  Elemen- 
tary Education  Acts  (33  &  34  Vict.  c.  75,  s.  90, 
and  36  &  37  Vict.  c.  86,  Second  Schedule), 
which  impose  a  penalty  for  the  offence  of  per- 
sonating any  one  entitled  to  vote  at  the  election 
of  a  school  board,  do  not  include  the  offence  of 
personating  at  the  voting  for  a  resolution  for 
application  for  a. school  board  ;  and  an  order  in 
council  purporting  to  be  made  under  the  acts, 
and  imposing  a  penalty  upon  any  one  guilty  of 
such  offence,  is  invalid,  lltig,  v.  Sanliey^  3  Q. 
B.  D.  379  ;  47  L.  J.,  Q.  B.  96. 


Corrupt  Practiees  at  Election— Convio- 


tion  for.] — ^An  election  for  a  school  board  was 
about  to  take  place,  and  A.  and  a  friend  at- 
tended at  a  public-house  in  the  district,  and 
there  met  several  inhabitants,  many  of  whom 
were  voters.  His  friend,  after  discussing  various 
local  matters,  suggested  A.  as  a  fit  and  proper 
person  to  be  elected  to  the  school  boaid.  A. 
addressed  those  present  upon  the  subject  of  a 
school  board  and  of  his  candidature.  He  was 
then  proposed  by  one  of  those  present  as  a  fit 
and  proper  person  to  be  elected,  and  his  health 
and  success  were  drunk.  Glasses  round  for 
those  present  were  then  ordered  by  four  dif- 
ferent persons  in  succession,  A.  having  given 
and  paid  for  one  of  such  orders.  He  was  after- 
wards a  candidate,  and  went  to  the  poll.  An 
information  having  been  laid  against  him  under 
33  &  34  Vict.  c.  76,  s.  91,  for  corrupt  practices, 
and  being  convicted  by  the  justices : — Held, 
that  the  conviction  was  correct.  Turnbull  v. 
Welland,  24  L.  T.  730. 

W.  G.  was  charged  in  an  information  with 
having  been  guilty,  at  the  election  of  members 
of  the  school  board  of  S.,  of  "  corrupt  practices, 
contrary  to  the  sub-s.  of  s.  91  of  the  Elemen- 
tary Education  Act,  1870,"  and  was  thereon 
convicted  : — Held,  that  the  conviction  was  bad, 
as  the  information  insufficiently  described  the 
offence,  for  that  under  the  Elementary  Educa- 
tion Act,  1873,  s.  24,  sub-s.  1,  the  offence  ought 
to  have  been  specified,  and  the  time  and  place 
mentioned.  Reg.  v.  Ingall,  42  L.  T.  533  ;  29 
W.  B.  288  ;  44  J.  P.  552. 


«<  Conviction''  inolndes  ^'Sommary  Con- 


fiction.''] — On  a  motion  to  quash  a  conviction 
of  G.  for  treating  at  a  school  board  election,  the 
objection  raised  was  that  treating  was  an  in- 


dictable offence,  and  not  punishable  on  summary 
conviction,  the  words  in  33  &  34  Vict.  c.  91,  s. 
91,  being  "conviction,"  and  not,  as  in  the  pre- 
vious sections,  "summary  conviction:" — Held, 
that  the  word  "conviction"  in  s.  91  meant 
"summary  conviction,"  and  the  justices  had 
jurisdiction,  and  that  the  conviction  was  good. 
Reg,  V.  Gaunt,  50  L.  J.,  M.  C.  32  ;  43  L.  T.  696  ; 
29  W.  R.  289  ;  45  J.  P.  222. 

No  Appeal  to  Court  of  Appeal  from  Decision 
of  High  Court.] — The  Court  of  Appeal  has  no 
jurisdiction  to  hear  an  appeal  from  a  decision  of 
the  High  Court  of  Justice  upon  a  case  stated  by 
justices  as  to  an  information  for  contravening 
the  bye-laws  of  a  school  constituted  under  the 
Elementary  Education  Act,  1874  :  for  the  infor- 
mation relates  to  a  criminal  matter,  within  the 
meaning  of  the  Supreme  Court  of  Judicature 
Act,  1873,  s.  47.  Mellor  v.  Denhain,  5  Q.  B.  D. 
467  ;  49  L.  J.,  M.  C.  89  ;  42  L.  T.  493  ;  44  J.  P. 
472— C.  A. 

School  Fees.] — Money  granted  under  the  Ele- 
mentary Education  Act,  1873  r36  &  37  Vict.  c. 
86),  s.  3,  for  the  education  of  the  children  of 
persons  receiving  relief  out  of  the  workhouse, 
need  not  be  paid  to  the  parents,  but  may  in  the 
discretion  of  the  guardians  be  directly  applied 
in  payment  of  the  school  fees.  Darlington 
Union  ( Guardians),  In  re,  32  L.  T.  320. 

Bye-Laws  for  Attendance  at  SehooL]— A  bye- 
law  made  by  a  school  board,  with  the  approval 
of  the  Education  Department,  under  the  Ele- 
mentary Education  Act,  1870  (33  &  34  Vict.  c. 
75),  s.  74,  provided  that  all  children  in  the  dis- 
trict subject  to  the  act  should  attend  school  for 
thirty  hours  a  week.  The  justices  refused  to 
convict  a  father  for  neglecting  to  cause  his  son, 
between  five  and  thirteen  years  of  age,  to  attend 
school  as  required  by  that  bye-law,  because  the 
son  was  employed  in  a  boot  manufactory,  and 
attending  school  more  than  ten  hours  a  week, 
pursuant  to  the  Workshops  Regulation  Act,  1867 
(30  &  31  Vict.  c.  146),  s.  14 :— Held,  that  this 
bye-law  was  not  contrary  to  the  section  of  the 
Workshops  Act,  which  requires  every  child  who 
is  employed  in  a  workshop  to  attend  school  for 
at  least  ten  hours  a  week  ;  and  that  the  father 
ought  to  have  been  convicted.  Bury  v.  Cherrg- 
hohn,  1  Ex.  D.  457  ;  35  L.  T.  403. 

Enforcing — Factory   Acts.]— A   school 

board  is  not  entitled  to  enforce  the  provisions  of 
its  bye-laws,  with  regard  to  the  houi-s  of  attend- 
ance of  children  at  school,  in  the  case  of  children 
employed  in  factories  who  are  attending  efficient 
elementary  schools  purauant  to  the  Factory  Acts. 
The  Elementary  Education  Acts  do  not  control 
the  provisions  of  the  Factory  Acts  regulating  the 
education  of  children  employed  in  accordance 
with  those  acts.  Mellor  v.  Denham,  4  Q.  B.  D. 
241  ;  48  L.  J.,  M.  C.  113  ;  40  L,  T.  395  ;  27  W.  R. 
496. 

Kon-Attendance  of  Child  at   School — 

Liability  of  Father— **  Beasonable  Excuse."]— 

A  bye-law  made  under  the  Elementary  Educa- 
tion Acts  provided  that,  "The  parent  of  every 
child  of  not  less  than  five  nor  more  than  thirteen 
years  of  age,  shall  cause  such  child  to  attend 
school,  unless  there  be  a  reasonable  excuse  for 
non-attendance.     Reasonable  excuses  :  Any  of 
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the  following  reasons  shall  be  a  reasonable  ex- 
cuse, viz. :  (a)  That  the  child  is  under  efficient 
instruction  in  some  other  manner  ;  (b)  That  the 
child  has  been  p^evcnt<^d  from  attending  school 
by  sickness  or  an  unavoidable  cause ;  (c)  That 
there  is  no  public  elementary  school  open  which 
the  child  can  attend  within  two  miles.  .  .  ." 
From  the  18th  of  May  to  the  23rd  of  September, 
the  respondent,  an  engine-driver,  caused  his 
child  to  be  sent  daily  from  home  in  time  to 
arrive  at  school  when  it  opened.  He  did  not 
receive  any  notice  that  the  child  had  not  duly 
attended,  except  on  two  occasions.  On  both 
occasions  the  respondent's  wife  corrected  the 
child.  Nevertheless  it  often  failed  to  attend 
school.  At  the  hearing  of  an  inf  oi*mation,  which 
charged  that  the  respondent  on  and  ever  since 
the  18th  of  May  had  neglected  the  bj'e-law  in 
not  causing  his  child  to  attend  school,  the  justices 
found  that  he  had  done  all  that  could  reasonably 
be  expected  of  him  to  secure  the  attendance  of 
the  child  at  schot)l,  and  had  reasonable  grounds 
for  believing,  and  did  believe,  the  child  was  duly 
attending  school,  and  had,  therefore,  a  "reason- 
able excuse ''  for  not  causing  the  child  to  attend 
school : — Held,  that  there  maybe  other " reason- 
able excuses"  within  the  meaning  of  the  bye- 
law  besides  the  three  reasons  therein  specified, 
and  that  the  justices  were  right.  Bel  per  School 
Board  v.  Bailey,  9  Q.  B.  D.  259  ;  51  L.  J.,  M.  C. 
91  ;  46  J.  P.  438. 


Liability  of  Mother.]— B.  was  the  mother 


of  a  boy  under  thirteen  years  of  age,  and  was 
charged  with  neglecting  to  cause  the  boy  to 
attend  school.  The  child  was  living  with  her 
and  under  her  control,  as  her  husband  was  at 
sea,  and  it  was  not  stated  that  he  was  the  father 
of  the  child.  The  justices  refused  to  convict 
her,  on  the  ground  that  she  was  a  married 
woman  : — Held,  that  they  were  wrong,  and  that 
B.  should  have  been  convicted,  as  having  the 
actual  custodv  of  the  child.  Ilance  v.  Bvrnett, ' 
45  J.  P.  54. 


Besidence  apart  from  Parent.] — The  re- 


spondeut,  a  widow,  was  summoned  for  neglect 
ing,  as  a  parent,  to  comply  with  an  ortler  to  send 
her  child  to  a  certified  "efficient  school.  She 
pleaded  poverty,  and  that,  being  quite  unable  to 
maintain  the  child,  slic  had  sent  her  to  an  aunt 
at  Fulham.  The  respondent  also  stated  that  the 
child  was  sometimes  sent  to  stay  with  another 
aunt.  The  magistrate  dismissed  the  summons 
on  the  ground  that  it  was  not  proved  that  the 
child  was  residing  with  and  under  the  control  of 
the  respondent,  and  that  33  &  34  Viet.  c.  75,  s.  3, 
by  which  the  term  "parent"  includes  "every 
pereon  who  is  liable  to  maintain  or  has  the  actual 
custody  of  any  child,*'  contemplates  that  the 
liability  should  be  with  the  person  who  had  the 
actual  custody  of  the  child  :— Held,  that  the 
magistrate  was  wrong,  and  that  upon  the  above 
facts  the  respondent  was  liable  to  be  convicted. 
London  School  Board  v.  Jackson^  7  Q.  B.  D. 
502  ;  50  L.  J.,  M.  C.  134  ;  30  W.  R.  47  ;  45  J.  P. 
750. 

Quaere,  what  would  be  the  effect,  if  proved,  of 
a  permanent  residence  of  a  child  apart  from  the 
yarent.     lb. 


Habitual   Kegleot    to    send    Child   to 


school,  contrary  to  a  bye-law  made  in  1879.  The 
magistrates  thought  it  was  a  case  of  habitual 
neglect,  and  that  proceedings  should  have  been 
taken  under  39  &  40  Vict.  c.  79,  s.  11  (Elemen- 
tary Education  Act,  187(5),  and  not  under  the 
bye-law,  which  they  held  to  be  ultra  vires,  and 
they  dismissed  the  summons : — Held,  by  Lush 
and  Manisty,  JJ.  (Cockburn,  C.  J.,  dissenting), 
that  the  magistrates  were  right.  Morgan  v. 
Heijeock,  44  J.  P.  199. 

When,  upon  application  to  a  magistrate  by  a 
school  board  for  a  summons  against  the  parent 
of  a  child  for  not  causing  it  to  attend  school, 
contrary  to  bye-laws  made  by  the  board  under 
the  Elementary  Education  Act,  1870  (33  &  34 
Vict.  c.  75),  it  appears  that  the  parent  has 
habitually  neglected  to  provide  instruction  for 
the  child  within  the  meaning  of  the  Elementary 
Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  11, 
the  magistrate  is  entitled,  and  it  is  his  duty,  to 
refuse  to  grant  the  board  a  summons  under  the 
bye-laws,  and  to  require  them  to  take  out  a  sum- 
mons under  s.  11,  for  the  option  given  by  the 
Elementary  Education  Act,  187G,  s.  50,  of  pro- 
ceeding either  under  the  statute  or  the  bye-laws 
applies  only  to  offences  punishable  under  the  act, 
and  the  offence  of  habitual  neglect  is  not  so 
punishable.  LoJidon  School  Boards  Ex  parity 
Murphy,  In  re,  2  Q.  B.  D.  397  ;  46  L.  J.,  M.  C. 
193  ;  36  L.  T.  698  ;  25  W.  R.  536. 

Attendance  Order— Child  attending  Board 
School  withoat  Fees — Liability  of  Parent.] — ^A 

pai-ent  who,  under  an  order  by  a  court  of  sum- 
mary jurisdiction  that  his  child  shall  attend  a 
board  schcwl,  and  that  he  do  see  that  the  orticr 
is  complied  with,  causes  the  child  to  attend 
school,  but  without  the  school  fees,  and  without 
having  applied  to  the  guardians  under  33  k,  34 
Vict.  c.  75,  for  payment  of  such  fees,  or  to  the 
sch(jol  board  under  s.  17  for  a  remission  of  them, 
is  liable  to  be  convicted  under  the  Elementary 
Education  Act,  1876  (39  k  40  Vict.  c.  79),  s.  12, 
for  non-compliance  with  the  order.  Bichardxon 
V.  Savnderx  (infra')  overruled ;  Murphy,  In  rv 
(^^upra),  discussed.  Saunderg  v.  Richardson^  7 
Q.  B.  D.  388  ;  50  L.  J.,  M.  C.  137  ;  45  L.  T.  319  ; 
29  W.  R.  800  ;  45  J.  P.  782. 

A  parent  who,  under  an  order  by  a  court,  of 
summary  jurisdiction  that  his  child  shall  attend 
a  board  school,  and  that  he  do  sec  that  the  order 
is  complied  with,  causes  the  child  to  attend  the 
school,  but  without  the  school  fees,  is  not  liable 
to  conviction  under  the  Elementary  Education 
Act,  1876  (39  &  40  Vict.  c.  79),  s.  12,  for  non- 
compliance with  the  oixier,  although  he  may 
have  failed  to  apph'  to  the  guardians,  under  s.  10, 
to  pay  the  fees,  and  refused  to  obtain  a  remission 
of  them  under  33  &  34  Vict.  c.  75,  s.  1 7.  Bi^hard- 
iton  V.  Savnders,  6  Q.  B.  D.  313  ;  50  L.  J.,  M.  C. 
65  ;  44  L.  T.  474  ;  29  W.  R.  631  ;  45  J.  P.  344, 
overruled.     See  prccediiig  cajte. 


"Full  Time  Employment."]— By  39  &  40 


School.]— H.  was  summoned  for  habitually  ne- 
glecting, without  excuse,  to  send  his  child  to 


Vict.  c.  79,  s.  11,  sub-s.  1,  if  the  parent  of  any 
child  above  the  age  of  five  years  "  who  is  under 
this  act  prohibited  from  being  taken  into 
full-time  employment,'*  habitually  and  without 
reasonable  excuse  neglects  to  provide  efficient 
elementary  instruction  for  his  child,  a  court  of 
summary  jurisdiction  may  order  that  the  child 
do  attend  school  : — Held,  that  sub-s.  1  refers  to 
s.  8,  which  applies  certain  sections  of  the  Factory 
Acts  to  the  enii'lovment  and  education  of  chil- 
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dren,  and  that,  as  those  sections  have  been  re- 
pealed by  41  Vict.  c.  16,  schcd.,  there  can  be  no 
child  within  the  terms  of  39  &  40  Vict.  c.  79,  s.  11, 
sub-s.  1,  "who  is  under  this  act  prohibited  from 
being  taken  into  full-time  employment,"  and 
therefore  sub-s.  1  has  ceased  to  operate.  Saun- 
derit  V.  Crawford,  9  Q.  B.  D.  612  ;  51  L.  J.,  Q.  B. 
4G0  ;  46  L.  T.  420 ;  46  J.  P.  344.  lint  see  next 
canr. 

B}'  8.  5  of  the  Elementary  Education  Act, 
1876,  a  person  shall  not  take  into  his  employment 
any  child  (1)  who  is  under  the  agd  of  ten  years, 
or  (2)  who,  being  of  the  age  of  ten  years  or 
upwards,  has  not  obtained  the  certificate  of  pro- 
ficiencj',  or  of  due  attendance  at  school,  pre- 
scribed by  the  act,  unless  such  child,  being  of 
the  age  of  ten  years  and  upwards,  is  employed 
and  attending  school  under  the  Factoiy  Acts,  or 
any  bye-law  made  under  the  Elementary  Educa- 
tion Act,  1870.  By  8.  11,  if  the  parent  of  any 
child  above  the  age  of  five  years,  *'  who  is 
under  this  act  prohibited  from  being  taken  into 
full-time  employment,"  habitually,  and  with- 
out reasonable  excuse,  neglects  to  provide 
efficient  elementary  instruction  for  such  child, 
an  order  that  the  child  attend  one  of  the  pre- 
scribed schools  may  be  obtained  by  the  local 
authonty  of  the  district  before  a  court  of  sum- 
mary jurisdiction.  By  s.  48,  "  a  child  in  this 
act  means  a  child  between  the  ages  of  five  and 
fourteen  years."  An  attendance  order  was  ap- 
plied for,  under  s.  11,  in  respect  of  two  children 
aged  nine  and  thirteen  years  respectively.  Neither 
of  the  children  w^ere  in  any  employment,  nor 
attending  any  school,  nor  had  either  of  them 
obtained  any  certificate  under  s.  5  : — Held,  that 
the  wonls  of  s.  11  "  anv  child  who  is  under  this 
act  prohibited  from  being  taken  into  full-time 
employment"  applied  to  any  child  prohibited 
from  being  taken  into  employment  by  s.  5,  and 
therefore  that  an  attendance  order  could  be  made 
in  respect  of  each  child.  Saunders  v.  Crawford 
(9  Q.  B.  D.  612)  not  followed.  Winyard  v. 
Toogood  ;  Uance  v.  Fort  mm,  10  Q.  B.  D.  218  ; 
52  L.  J.,  M.  C.  25 ;  48  L.  T.  229  ;  31  W.  R.  271  ; 
47  J.  P.  325. 


Enforcement  ag^ainst*  Mother  on  Father's 


Beath.] — ^An  attendance  order,  made  on  the 
father  of  a  child  under  s.  1 1  of  the  Elementary 
Education  Act,  1876,  cannot,  on  the  death  of  the 
father,  be  enforced  against  the  mother  under 
8.  12.  llance  v.  Fairhvrst,  51  L.  J.,  M.  C.  139  ; 
47  J.  P.  53. 


Jorisdiction  of  Jostices — Union  extending 


into  several  Counties.]— The  effect  of  s.  34  of  the 
Biementary  Education  Act,  1876  (39  &  40  Vict, 
c.  79),  which  incorporates  for  certain  purposes 
all  enactments  relating  to  guardians  and  their 
officers,  is  to  enable  proceedings,  before  justices 
for  non-compliance  with  attendance  orders  and 
for  breach  of  bye-laws  under  the  Elementary 
Education  Acts,  in  castas  where  the  parents  pro- 
ceeded against  reside  in  a  union  extending  into 
different  counties,  to  be  taken  before  the  justices 
of  either  county.  Reg,  v.  Eaton,  8  Q.  B.  D.  158  ; 
51  L.  J.,  M.  C.  31  ;  46  L.  T.  663  ;  30  W.  R.  335  ; 
46  J.  P.  231. 

Penalty  and  Costs  not  to  exceed  5«.— Kot  in- 
elnding  Costs  of  Distress  Warrant.]— By  s.  74 
of  the  Elementary  Education  Act,  1870  (33  &  34 
Vict.  c.  75),  *'  no  penalty  imposed  for  the  breach 


of  any  bye-law  shall  exceed  such  amount  as,  with 
the  costs,  will  amount  to  5*.  for  each  offence  :  " 
— Held,  that  this  does  not  include  the  cost  of  a 
distress  to  enforce  payment  under  11  «S:  12  Vict, 
c.  43,  s.  19.  Cook  V.  Plailittt,  46  L.  T.  383  ;  47 
J.  1\  2G5. 

Proof  of  Conviction  for  Non-Compliance  with 
Attendance  Order.] — An  order  of  a  court  of 
summary  jurisdiction  under  the  Elementary 
Education  Act,  1876,  imposing  a  penalty  on  the 
parent  of  a  child  for  non-compliance  with  a 
previous  order  for  the  attendance  of  the  child  at 
school,  may  be  proved  in  subsequent  proceed- 
ings by  the  minute-books  of  the  court  contain- 
ing an  entry  of  the  order  ;  and  it  is  unnecessary 
to  produce  a  copy  of  the  order  signed  by  the 
clerk  (if  the  peace  or  other  officer  of  the  sessions. 
London  School  Board  v.  Ilarrvy,  4  Q.  B.  D.  451 ; 
48  L.  J.,  M.  C.  130 ;  27  W.  II.  786  . 

Clerk  to— Quo  warranto.] — A  quo  warranto 
w^ill  not  lie  for  the  office  of  clerk  to  a  school 
board,  as  he  holds  his  office  during  the  pleasure 
of  the  board.  Bradley  v.  Sylcestcr,  25  L.  T. 
459. 

Powers   of,  to  take  Lands   for  Schools.]  —A 

school  board  taking  lands  under  the  Elementary 
Education  Act,  1870,  need  not  give  notice  to 
treat  to  the  owners  of  easements  over  the  land 
taken  ;  but  compensation  in  respect  of  such  ease- 
ments is  to  be  given  as  for  lantls  injuriously 
ailcctcd.  Clark  v.  London  School  Boa  I'd,  9  L.  R., 
Ch.  120  ;  43  L.  J.,  Ch.  421  ;  29  L.  T.  903  ;  22 
W.  R.  354.     Reversing  21  W.  R.  723. 


To  borrow  Money.] — A  school  board  have 


not  power,  when  the  school  fund  proves  insuffi- 
cient, to  contract  a  temporary  loan  for  the  pur- 
pose of  meeting  their  current  expenses  until  they 
can  obtain  money  out  of  the  rates.  Reg.  v. 
R^ed,  6  Q.  B.  D.  483  ;  49  L.  J.,  Q.  B.  600 ;  42 
L.  T.  835  ;  28  W.  R.  787  ;  44  J.  P.  633— C.  A. 

School-owning  District — Contributory  District 
—  School  Attendance  Committee — Burden  of 
Expenses  of  Committee  shared  by  Contributory 
District.] — C.  S.,  a  -parish  in  the  union  of  P., 
had  not  a  school  board  of  its  own,  but  was  made, 
by  an  order  of  the  Education  Department,  a 
contributory  district  of  the  neighbouring  parish 
of  C,  in  which  there  was  a  school  board,  and  the 
children  of  C.  S.  were  in  the  habit  of  attending 
the  school  board  in  C.  In  1877  the  guardians  of 
the  P.  union  appointed,  under  the  authority  of 
39  &  40  Vict.  c.  79,  s.  7,  a  school  attendance 
committee  for  certain  parishes  of  the  union,  in- 
cluding C.  S.,  and  the  school  attendance  com- 
mittee appointed  school  attendance  officers  for 
'  the  said  parishes.  In  1880  the  school  attendance 
;  committee  incurred  certain  expenses  in  connec- 
tion with  enforcing  the  attendance  of  children  at 
school,  and  issued  a  precept  to  the  overseers  of 
C.  S.,  requiring  contribution  of  the  share  of  the 
parish  in  such  expenses.  The  overseers  refused 
to  pay  the  said  contribution  on  the  ground  that 
the  parish  of  C.  S.  was  under  the  jurisdiction 
and  control  of  the  parish  of  C,  and  not  under 
that  of  the  school  attendance  committee.  The 
guardians  then  summoned  the  overseers  of  C.  S. 
before  two  justices  for  the  county  of  C,  who 
took  the  same  view  as  the  overseers,  and  dis- 
missed the  summons.    The  guardians  of  the  P. 
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union  appealed  : — Held,  on  appeal,  that  the  jus- 
tices were  wrong,  and  that,  notwithstanding  that 
C.  S.  was  a  contributory  district  to  C,  it  was 
not  a  parish  "  under  any  other  local  authority," 
within  the  meaning  of  the  Ifiducation  Act,  1876, 
and  so  was  under  the  jurisdiction  of  the  school 
attendance  committee  appointed  by  the  guar- 
dians of  the  P.  union,  whose  order  for  the  pay- 
ment of  the  contribution  was  right  and  proper. 
Reg,  V.  Vane^  Penrith  Union  v.  Castle  Sowerby 
QOverseerit)j  In  re,  61  L.  J.,  M.  C.  114  ;  47  L.  T. 
21  ;  47  J.  P.  69. 

Exiforoing  Precept  for  levying  Ezpenies  of 
School  Board.] — The  overseers  of  a  parish  refused 
to  obey  a  precept  of  the  school  board  under  the 
Elementary  Education  Act,  1870,  s.  54,  on  the 
ground  that  the  deficiency  arose  in  and  about 
the  providing  school  accommodation  for  children 
not  resident  in  the  district  of  the  boai-d,  w^ithout 
alleging  that  any  extra  expense  had  been  in- 
curred on  account  of  such  children  : — Held,  that 
the  return  shewed  no  improper  use  of  the  funds 
and  was  bad.  Shelley  School  Board  v.  Shelley 
Overseers,  22  W.  R.  154. 


Mandanms.] — The  court  will  grant  a  rule 


nisi  for  a  mandamus  to  the  overseers  of  a  parish, 
within  the  district  of  a  school  board,  to  pay  pre- 
cepts issued  by  such  board,  or  to  levy  rates  for 
the  purpose  of  paying  them.  Ord.  LII.  of  the 
Rules  of  the  Supreme  Court,  1883,  does  not 
apply  to  applications  for  writs  of  mandamus, 
inasmuch  as  by  Ord.  LII.  r.  5,  the  practice  in 
use  before  the  making  of  the  Rules  of  1883  with 
regard  to  such  application  is  preserved.  Grih- 
thorpe  School  Board  v.  Gribthorpe  Overseers, 
47  J.  P.  727. 
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I.    TO  REVIVE  JUDGMENTS. 
1.  Generally. 

What  is  a  SoL  fa.] — A  scire  facias  is  held  to 
be  in  many  cases  an  action.  Winter  v.  Kretch- 
man,  2  T.  R.  46. 

A  sci.  fa.  to  revive  is  not  a  new  action,  but  a 
continuation  of  the  old  one;  and,  therefore, 
where  the  attorney  of  a  testator  had,  before  his 
death,  agreed  not  to  bring  a  writ  of  error  in  the 
old  action  : — Held,  that  his  executors  after  his 
death  could  not  do  so.  Wright  v,  Xutt,  1  T.  R. 
388. 

A  scire  facias  on  a  judgment  is  not  a  mere  con- 
tinuation of  a  former  suit,  but  creates  a  new  right. 
Fan-ell  v.  Gleeson,  11  C.  &  F.  702. 

To  a  scire  facias,  issued  in  1837,  by  the  execu- 
tors of  a  conusee  of  a  judgment  recovered  in  Ire- 
land, in  1810,  against  the  heirs  and  terre-tenante 
of  the  conusor,  one  of  the  terre-tenants  pleaded 
the  3  &  4  Will.  4,  c.  27,  s.  40  ;  to  which  the  exe- 
cutora  replied  a  judgment  of  revivor,  recovered 
by  themselves  within  twenty  years  before  the 
issuing  of  the  scire  facias  : — Held,  first,  that  the 
plea  was  a  sufficient  answer  to  the  claim  stated 
in  the  writ,  Farran  v.  Beresford,  10  C,  &  P. 
319. 

Held,  secondly,  that  the  replication  was  a  de- 
parture from  the  writ,  and,  therefore,  bad  on 
general  demurrer.    lb. 

Held,  thirdly,  that  a  new  right  accrued  to  the 
executors  by  the  judgment  of  revivor  recovered 
by  themselves,    lb. 

Where  a  judgment  was  obtained  in  1831,  and 
the  defendant  went  abroad,  and  remained  there 
until  1842,  and  the  plaintiff  then  sued  out  a  scire 
facias  to  revive  the*  judgment,  and  on  such  scire 
facias  upon  an  affidavit  of  the  presumed  intention 
of  the  defendant  to  quit  England,  procured  a  ca- 
pias, by  order  of  a  judge,  and  the  defendant  was 
arrested,  the  court  ordered  the  defendant  to  be 
discharged  out  of  custody ;  for,  if  proceedings  by 
scire  facias  are  merely  a  continuance  of  the  ori- 
ginal action,  and  do  not  constitute  a  new  action, 
the  power  to  arrest  is  taken  away  by  the  1, 3c  2 
Vict.  c.  110,  8.  5  ;  and  if  they  are  to  be  viewed 
as  the  commencement  of  a  fresh  action,  no  capias 
can  be  granted,  as  ss.  2  and  3  of  1  &  2  Vict,  c  11 0, 
refer  only  to  actions  wherein  the  defendant 
was  liable  to  arrest  at  the  time  of  the  passing  of 
that  act.  Agassiz  v.  Palm-er,  5  M.  &  Q.  697  ;  6 
Scott,  N.  R.  603  ;  1  D.  &  L.  18  ;  12  L.  J.,  C.  P. 
245  ;  7  Jur.  972. 

Ca.  sa.] — If  a  ca.  sa.  is  set  aside  for  irregu- 
larity, the  plaintiff  is  not  bound  to  proceed  by 
scire  facias  or  action  on  the  judgment,  but  may 
at  once  take  the  defendant  again  on  a  fresh  ca. 
sa.  Merchant  v.  Frankis,  2  Q.  &  D.  473 ;  3 
Q.  B.  1. 

An  arrest  on  a  ca.  sa.  is  no-bar  to  a  sci.  fa.  on  the 
judgment,  where  the  party  has  been  discharged 
out  of  custody  by  reason  of  irregularity  in  issuing 
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the  writ.     Collins  v.  Beaumont,  10  A.  k  E.  225  ; 
2  P.  &  D.  863. 


2.  AOBEEMBNT  TO  WAIYE. 

Validity  of.] — An  agreement  to  waive  a  scire 
facias  to  revive  a  judgment  upon  a  warrant  of  at- 
torney, entered  into  after  judgment  has  been 
signed  upon  the  warrant,  is  valid,  although  not 
executed  with  the  formalities  rendered  necessary 
for  the  execution  of  warrants  of  attorney  by  1  & 

2  Vict.  c.  110,  s.  9.      Cooper  v.  Norton,  16  L.  J., 
Q.  B.  364. 

Order  by  Consent.] — A  judge's  order  may  be 
made  by  consent,  to  issue  execution  on  a  judgment 
that  requires  reviving,  without  a  scire  facias. 
ffarm^r  v.  Johmon,  14  M.  &  W.  336  ;  3  D.  &  L. 
38  ;  14  L.  J.,  Ex.  292  ;  9  Jur.  669. 

More  than  a  year  having  elapsed  after  judgment 
had  been  entered  upon  a  warrant  of  attorney,  the 
defendant  agreed  to  waive  the  necessity  of  a  scire 
facias  : — Held,  that  such  agreement  was  no  part 
of  the  defeasance  or  condition,  and  did  not  render 
the  warrant  of  attorney  void  as  against  his  assig- 
nees in  bankruptcy,  for  want  of  enrolment  under 

3  Geo.  4,  c.  39.    lb. 

An  agreement  not  to  insist  upon  a  sci.  fa.  to 
revive  a  judgment  is  valid,  and  execution  sued  out 
without  a  sci,  fa.  will  be  good.  Uowell  v.  Strat- 
ton,  2  Smith,  65. 

Notwithstanding  the  13  Edw.  1,  stat.  1,  c.  45, 
a  ca.  sa.  might  be  issued  on  a  judgment  more 
than  a  year  and  a  .day  old,  if  the  defendant  had, 
by  parol,  agreed  to  waive  a  sci.  fa.  Morgan  v. 
Burgess,  1  D.,  N.  S.  850.  See  Morris  v,  JoTies, 
3  D.  &  R.  603  ;  2  B.  &  C.  242. 

3.  IssuiNa  Execution  without  Revival. 

Ko  Ezecntion  within  a  Tear.]— A  sci.  fa.  was 
necessary  to  revive  the  judgment  after  a  year  and 
a  day  before  an  elegit  could  be  sued  out.  Put- 
land  V.  Newman,  6  M.  &  S.  179  ;  S,  C,  nom. 
Rutland  v.  Newnham,  2  Chit.  384. 

If  a  defendant  was  taken  upon  a  ca.  sa.  sued 
out  more  than  a  year  and  a  day  after  the  judg- 
ment, without  a  scire  facias,  he  might  be  dis- 
charged at  any  distance  of  time,  and  did  not 
waive  the  objection,  however  long  he  might 
remain  in  custody.  Mortimer  v.  Piggott,  4  A. 
&E.  363,  n. ;  2  D.  P.  C.  616. 

A  defendant  might  be  taken  in  execution,  after 
the  expiration  of  a  year  from  the  judgment, 
upon  a  ca.  sa.  sued  out  within  the  year,  although 
not  returned  and  filed  within  the  year  ;  and  no 
scire  facias  was  necessary  in  such  a  case.  Simp- 
son V.  Heath,  5  M.  &  W.  631  ;  7  D.  P.  C.  832. 

Where  a  plaintiff,  after  an  interval  of  ten 
years,  sued  out  execution  in  ejectment,  without 
reviving  the  judgment  by  scire  facias,  the  defect 
was  so  material  that  the  court  set  aside  the 
execution.  Goodtitle  d.  Murrell  v.  Badtitle,  9 
D.  P.  C.  1000. 

A  writ  of  execution  issued  on  a  judgment 
more  than  a  year  old,  without  a  scire  facias,  was 
not  absolutely  void,  but  voidable  only  ;  and  if 
not  actually  avoided,  such  writ  was  a  justifica- 
tion to  the  parties  sued  in  trespass  for  causing  it 
to  be  executed.  Blanchenay  v.  Burt,  4  Q.  B. 
707  ;  3  G.  &  D.  613  ;  12  L.  J.,  Q.  B.  291  ;  7  Jur. 
575. 

A  rule  for  setting  aside  an  award  was  dis- 
charged, with  costs,  which  were  taxed,  and  the 


allocatur  was  made  a  rule  of  court : — Held,  that 
a  ca.  sa.  under  1  &  2  Vict.  c.  110,  s.  18,  might 
issue  thereon  after  a  year  and  a  day,  without  a 
scire  facias  or  leave  of  the  court.  Spoonery, 
Payne.  5  D.  &  L.  310  ;  17  L.  J.,  Q.  B.68 ;  12  Jur. 
282. 

If  final  process,  returnable  upon  execution, 
was  issued  within  a  year  of  the  judgment,  but 
produced  no  satisfaction,  fresh  process  might  be 
i&sued  at  any  time  af  tewards,  without  previously 
returning  the  first  or  issuing  a  scire  facias. 
Franklin  v.  Hodghinson,  1  B.  C.  Rep.  51  ;  3 
D.  &  L.  554;  17  L.  J.,  Q.  B.  132;  10  Jur. 
249. 


4.  Practice  on. 

Validity   of  Jadgment  not  Impeachable.] — 

Upon  a  motion  to  revive  a  judgment  by  scire 
facias,  the  validity  of  the  judgment  cannot  be 
impeached  for  the  purpose  of  opposing  that 
motion,  but  a  separate  application  must  be  made 
to  set  aside  the  judgment.  Thomas  v.  Williams, 
3  D.  P.  C.  655. 

Lapse  of  Time.] — ^A  scire  facias  might  issue  to 
revive  a  judgment,  although  more  than  twenty 
years  had  elapsed  since  it  was  signed,  if  pay- 
ments within  that  time  had  been  made  on 
account.  Williams  v.  Welch,.Z  D.  &  L.  665  ;  1 
B.  C.  Rep.  69. 

Where  a  defendant  suffered  judgment  by 
default  in  an  action  on  a  bond  conditioned  for 
the  performance  of  covenants  and  payment 
of  costs  in  chancery,  and  afterwards  filed  a 
bill  for  an  injunction  ; — Held,  that  although 
the  plaintiff  delayed  executing  a  writ  of 
inquiry  more  than  a  year  after  interlocutory 
judgment  was  signed,  still  that  it  was  not  neces- 
sary to  revive  such  judgment  before  execution, 
as  the  defendant  attempted  to  delay  it  by  the 
injunction.     Powis  v.  Powis,  6  Moore,  617. 

A  rule  nisi  to  set  aside  an  execution,  for  want 
of  a  sci.  fa.  to  revive,  where  it  was  occasioned  by 
the  defendant's  own  delay,  was  discharged  with 
costs.     Micliell  v.  Ctie,  2  Burr.  660. 

Where  final  judgment  had  been  obtained 
against  a  defendant  who  died  before  execution, 
and  a  scire  &cias  issued  (after  a  rule  to  shew 
cause)  against  his  personal  representative,  to 
revive  the  judgment,  and  had  been  returned,  a 
scire  facias  might  issue,  without  a  rule  to  shew 
cause,  against  the  heir  and  terre-tenants,  though 
the  judgment  was  more  than  fifteen  years  old. 
Wright  v.  Madocks,  8  Q.  B.  119  ;  15  L.  J.,  Q.  B. 
81  ;  10  Jur.  266.  See  also  Farran  v.  Beresford, 
ante,  col.  1020. 

After  the  lapse  of  seven  years,  it  was  too  late 
to  take  objection,  that  a  rule  for  a  sci.  fa.  on  a 
judgment  more  than  ten  years  old  had  not  been 
obtained.     Wilson  v.  Bacon,  1  D.  P.  0.  118. 

An  appHcation  for  a  sci.  fa.,  upon  a  judgment 
ten  years  old,  will  not  be  granted  upon  an  affi- 
davit of  the  plaintiff's  attorney,  which  merely 
stated  that  the  debt  and  costs  were  still  unpaid  ; 
it  must  also  have  shewn  that  he  was  the  attorney 
when  the  judgment  was  obtained,  or  there  must 
have  been  an  additional  affidavit  of  the  attorney 
then  employed,  or  of  the  plaintiff  himself.  Nor- 
folk (^Duke)  V.  Spetwer  or  Leicester,  4  D.  P.  C. 
746  ;  1  M.  &  W.  204. 

Exeontors— Probate  Granted  to.]— An  affidavit 
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in  support  of  a  rule  absolute  for  judgment  on  a 
scire  facias  at  the  suit  of  executors,  must  shew 
that  the  probate  has  been  granted  to  them. 
]'i'ffel  V.  Thomson,  1  Ex.  60  ;  5  D.  &  L.  lU  ;  IG 
L.  J.,  Ex.  309. 

In  a  scire  faciiis  by  executors  to  revive  a  judg- 
ment obtained  by  the  testator,  all  who  are 
named  executors  in  the  will  may  join,  though 
one  onlv  has  proved.  Scott  v.  Briant,  6  N.  &  M. 
381  ;  2  H.  &  W.  54. 

A  rule  nisi  to  revive  a  judgment  against  the 
executors  of  a  deceased  defendant  must  be  served 
on  all  the  executors  who  have  proved  the  will. 
Punter  v.  S'aman,  5  N.  A:  M.  679. 


II.    TO   PUT   PARTIES  ON  THE    RECORD. 

Upon  Death  of  Parties.] — Where  on  the  trial 
a  verdict  was  taken  for  the  plaintiff,  with 
liberty,  by  consjiit  of  both  parties,  to  the  defen- 
dant to  move  to  enter  a  verdict  if  the  court 
should  find  him  entitled  to  do  so,  and  the  defen- 
dant died  after  the  trial  and  before  the  next 
term,  a  motion  to  enter  a  verdict  for  the  defen- 
dant may  be  made,  without  putting  the  execu- 
tors of  the  defendant  on  the  record  or  making 
them  parties  to  the  rule.  Frccma7i  v.  Jtoalwr, 
13  Q.  B.  780;  13  Jur.  881. 

After  Interlocutory  and  before  Final  Judg- 
ment.]— Where  a  plaintiff  brought  an  action 
against  two,  and  proceeded  to  outlawry  against 
one,  and  went  on  with  the  action  against  the 
other,  who  died  after  interlocutory  and  before 
final  judgment : — Held,  that  he  could  not  have 
a  sci.  fa.  against  his  a^lministrator  ;  for.  notwith- 
standing the  outlawry,  the  action  remained  joint 
and  therefore  survived  against  the  other.  Fort 
V.  Oliver,  1  M.  &  S.  242. 

If  a  defendant  died  after  a  writ  of  inquiry 
executed,  and  before  the  return  thereof,  the  sci. 
fa.  against  his  executor  must  be  to  shew  cause 
why  the  damages  assessed  should  not  be  re- 
covered.     GoUhworthy    v.    South^ott,  1   Wils. 

243. 

A  rule  move  1  on  8  &  9  Will.  3,  c.  11,  s.  6, 
against  an  executor,  for  a  sci.  fa.  to  shew  cause 
why  damages  should  not  be  assessed  and  re- 
covered on  an  interlocutory  judgment  signed 
twenty  years  ago  against  his  testator,  who  had 
since  died,  is  a  rule  nisi  only.  Brown  v.  Beam, 
2  Tyr.  389. 

Where  a  judgment  was  signed  against  a  defen- 
dant, which  was  aftenvards  set  aside  on  the 
terms  of  payment  of  costs,  but  he  having  died 
before  the  rule  was  made  absolute,  the  plaintiff 
got  that  rule  set  aside,  and  commenced  an  action 
of  sci.  fa.  on  the  judgment ;  the  court  allowed 
the  administrator  to  come  in  and  defend  in  the 
name  of  the  original  defendant,  and  set  aside  all 
proceedings  subsequent  to  the  declaration,  on 
pavment  of  costs,  except  those  of  the  rule  to 
res'cind.     Cash  v.  Cock,  2  D.  P.  C.  3. 

On  Marriage  of  FartieB.]— Before  15  &  16  Vict, 
c.  76,  8.  141,  where  an  action  was  brought  by  a 
feme  sole,  who  married  after  the  commencement 
of  the  action  but  before  trial,  it  was  not  neces- 
sary to  issue  a  scire  facias  to  make  the  husband 
a  party  to  the  action,  in  ortier  to  issue  execution. 
Walker  v.  Golding,  11  M.  cV:  VV.  78 ;  2  D.,  N.  S. 
776  ;  12  L.  J.,  Ex.  186. 


III.   AT  THE  SUIT  OF  THE  CROWN. 

Flea.] — To  a  scire  facias  on  bond  to  the  crown 
for  excise  duties,  a  plea  of  payment  after  the 
day,  but  before  writ  issued,  and  acceptance  by 
the  crown  in  satisfaction,  was  held  insufficient. 
R^'je  V.  A7//>.  1  Price,  23. 

Fractice.] — For  the  mode  of  proceeding  in 
scire  facias  on  a  forfeited  recognizance,  see  Hejc 
V.  milhi,  2  C.  &  P.  10. 

Validity.] — A  scire  facias  against  two,  "  that 
they  sevemlly  be  and  appear  to  shew  cause,"' 
ice,  on  a  bond  to  the  crown  executed  by  three,  is 
bad.     Ilex  v.  Chapman,  3  Anst.  811. 

A  scii*e  facias  against  two  on  a  joint  and  several 
recognizance  of  four  to  the  crown,  without  aver- 
ring the  others  to  be  dead,  is  bad,  and  may  he 
taken  advantage  of  without  a  plea  in  abatement, 
and  is  not  cured  by  pleading  over.  Brx  v. 
Young,  2  Anst.  448. 

When  it  Lies.] — A  scire  facias  will  lie  to  repeal 
the  grant  of  a  franchise  where  the  owner  has 
neglected  his  duty.  Peter  v.  Kendal,  6  B.  &  C. 
703. 

A  charter  of  incorporaticm  was  gr-'inted  by  the 
crown  to  certain  persons  to  form  a  company,  for 
the  purpose  of  purchasing  and  making  a  profit 
of  lands  and  of  working  mines  in  an  island.  It 
directed  that  100,000/.,  half  the  intende<l  capital 
of  the  company,  should  be  subscribed  within 
twelve  months,  jind  50,000^  of  it  paid  up  within 
the  same  period  ;  and  that  the  company  should 
not  begin  business  until  it  should  have  been 
certified  to  the  Board  of  Trade,  by  three  directors, 
that  the  required  capital  had  been  subscribetl. 
and  the  50,OO0/.  paid  up.  There  were  other 
directions  respecting  the  preparing,  executing 
and  depositing  a  deed  of  settlement  Then  fol- 
lowed a  proviso  to  the  effect,  that  if  the  company 
should  fail  to  enter  into,  execute  and  de{3osit  tlu; 
deed  of  settlement  within  the  time  prescribcvl. 
or  "  shall  not  comply  with  any  other  the  direc- 
tions and  conditions  in  our  said  letters-patent 
contained,  it  shall  be  lawful  for  us,  our  heirs  or 
successors,  to  revoke  and  make  void  our  said 
royal  charter,  and  every  clause,  matter  and  thing 
therein  contained,,  either  absolutely  or  under 
such  terms  and  conditions  as  we  or  they  shall 
think  fit."  A  second  prt)viso  empowered  the 
crown,  at  any  time  after  the  expiration  of 
twenty-one  years,  to  revoke  and  make  void  the 
charter,  or  add  modifications  or  conditions.  The 
charter  concluded  with  a  statement,  that  it  was 
granted  on  the  express  condition  tbat  the  com- 
pany should  conform  to  the  directions  of  a 
secretiiry  of  state,  with  regard  to  their  intercourse 
and  dealings  with  foreign  powers.  The  company 
commenced  business  without  having  60,000/.  of 
their  capital  paid  ;  but  three  of  the  directors  bail 
knowingly  sent  in  a  certificate  to  the  Board  of 
Trade,  falsely  stating  that  it  had  been  paid  up  : 
— Held,  by  some  of  the  judges,  that  the  sending 
in  the  false  certificate  was  a  breach  of  a  con- 
dition of  the  charter ;  by  others,  that,  though 
not  a  breach  of  a  condition,  it  was  a  misuser 
and  an  abuse  of  their  franchise  by  the  company ; 
but  that,  on  either  view,  the  sending  the  certi- 
ficate and  commencing  business  without  the 
prescribed  capital,  rendered  the  charter  liable 
to  forfeiture.     Baxter n  Archipelago    d^mpany 
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V.  Reg.  (in  error),  2  EL  &  Bl.  867 ;  23  L.  J.,  Q.  B. 
82  ;  18  Jar.  481— Ex.  Ch. 

Held  bjr  all  (excepting  Parke,  B.),  that  the 
first  proviso  did  not  limit  the  power  of  repealing 
the  charter  by  scire  facias,  but  was  intended 
(thoogh  possibly  without  effect)  to  give  the 
crown  an  additional  power  of  revocation ;  con- 
sequently that  a  party  might,  on  the  fiat  of  the 
attorney-general,  proceed  by  scire  facias  to  repeal 
the  charter  without  having  previously  obtained 
a  revocation  of  it  by  the  crown  under  the  great 
seal  or  sign  manual.    Ih, 

Parke,  B.,  was,  however,  of  opinion,  that  the 
nonpayment  of  the  capital  and  the  giving  the 
false  certificate  were  breaches  of  the  directions 
and  conditions  in  the  charter  ;  that,  by  the  pro- 
viso, it  became  necessary  for  a  party  seeking  to 
avoid  the  charter  for  such  breaches,  to  obtain 
first  a  revocation  in  writing  under  the  great  seal 
or  sign  manual,  and  that  it  was  lawful  for  the 
crown  to  annex  such  a  condition  to  the  charter. 
Ih, 

IV.  PROCEEDINGS. 

1.  Wbit  op  Revivob,  Scibb  Facias  ob 
Suggestion. 

Suggestion — ^When  necessary.] — ^Whcre  one 
of  several  plaintiffs  dies,  and  execution  is -issued 
in  the  names  of  the  survivors,  the  absence  of  a 
suggestion  on  the  record  is  not  an  irregularity 
which  will  entitle  the  defendant  to  be  discharged 
ont  of  custody.  Cooper  v.  Norton,  16  L,  J., 
Q.  B.  364. 

A  public  officer  of  a  banking  company,  who 
was  plaintiff,  died  after  the  issuing  of  a  ca.  sa., 
bat  before  its  execution  : — ^Held,  that  it  was  not 
necessary  to  bring  a  scire  facias,  and  that  the 
defendant  was  therefore  not  entitled  to  be  dis- 
charged, on  the  ground  that  the  action  had 
abated.  Todd  v.  Wright,  16  L.  J.,  Q.  B.  311 ; 
11  Jur.  471. 

Where  one  of  several  co-plaintiffs  dies,  the 
surviving  plaintifiis  must,  if  they  desire  to  bring 
that  fact  to  the  knowledge  of  the  court  in  any 
proceeding  in  the  cause,  enter  a  suggestion  of  it 
upon  the  roU.  Larchin  v.  Buckle,  1  L.  M.  &  P. 
740  ;  S.  P.,  PinJcv^  v.  Sturch,  5  C.  B.  474. 


Praetiee  at  to.] — ^T.,  suing  as  public 

officer,  died  after  issue  joined.  The  nisi  prius 
record  was  made  up  from  the  plea  roll  as  though 
he  was  alive ;  the  venire  was  awarded  as  be- 
tween T.  and  the  defendants,  and  no  entry  was 
made  on  the  plea  roll  of  the  death  of  T.,  or  of 
the  appointment  of  B.  as  the  new  public  officer. 
After  the  nisi  prius  was  passed  so  made  up,  a 
memorandum  was  entered  on  it  of  the  death  of 
T.,  and  of  the  appointment  of  B.,  not  by  way 
of  suggestion,  nor  followed  by  confession  by  the 
defendimts,  or  a  ^'nient  de  dire.**  The  cause 
was  then  entered  for  trial  in  the  name  of  B.  as 
plaintiff,  and  was  tried  by  the  jury  returned  to 
the  venire  awarded  between  T.  and  the  defen- 
dants. On  the  evening  of  the  commission-day, 
notice  was  given  to  the  defendants  of  the  death 
of  T.,  and  that  such  entry  would  be  made  and 
the  cause  tried.  The  defendants  appeared  under 
protest,  and  the  plaintiff  had  a  verdict: — Held, 
that  the  entry  on  the  nisi  prius  record  was 
irtegnlar,  and  did  not  authorize  the  trial  of  the 
cause  ih  the  name  of  B.  Bamewall  v.  Suther' 
land,  9  C.  B.  380 ;  1  L.,  M.  &  P.  159  ;  19  L.  J., 
C.  P.  290 ;  14  Jut.  720. 
TOL,  TI. 


On  a  summons  for  leave  to  enter  a  suggestion 
on  a  judgment  recovered  fourteen  years  before, 
the  defendant  totally  denying  his  identity,  and 
the  transaction  out  of  which  the  cause  of  action 
arose,  the  judge  first  allowed  time  to  answer  the 
affidavits,  and  ultimately  declined  to  make  an 
order,  and  left  the  plaintiff  to  his  remedy  by 
action.     Wahey  v.  Weruley,  1  F.  &  F.  415. 

Beyivor — Identity  Denied.] — ^Whcn  the  iden- 
tity of  the  defendant  is  denied,  upon  a  summons 
to  revive  a  judgment,  the  plaintiff's  remedy  is 
by  an  action  on  the  judgment,  and  the  proper 
course  for  the  defendant  is  to  deny  the  aver- 
ment of  identity.  Wabey  v.  Wensley,  1  F.  &  F. 
415. 

-. —  Period  of  Limitation.]— A  writ  of  revivor 
is  not  an  action  upon  a  judgment  within  the 
Irish  C.  L.  P.  Act  (16  &  17  Vict.  c.  113,  s.  20)  ; 
and  the  period  of  limitation  in  such  proceedings 
is  still  regulated  by  3  &  4  WUl.  4,  c.  27,  s.  40. 
Wall  V.  WaUh,  4  Ir.  E.,  0.  L.  103. 


Affidavit] — An  affidavit  in  support  of  a 


rule  for  a  writ  of  revivor  to  revive  a  judgment 
more  than  twenty  years  old  did  not  state  that 
any  part  of  the  principal  or  interest  had  been 
paid  within  twenty  years,  or  that  there  had  been 
an  acknowledgment  in  writing  within  the  same 
period : — Held,  insufficient.  Lorelesi  v.  Richard- 
son, 2  Jur.,  N.  S.  716. 

Scire  Facias.] — ^Notwithstanding  the  1  &  2 
Vict.  c.  110,  s.  18,  it  is  no  answer  to  a  scire  facias 
upon  a  judgment  for  94Z.  12^.,  that,  after  the 
obtaining  of  the  verdict,  and  before  the  giving 
of  the  judgment  for  that  sum,  it  was,  by  a  rule 
of  court,  ordered  that  the  verdict  should  be  re- 
duced to  Is,,  and  that  the  defendant  should  pay 
to  the  plaintiff*s  attorney  the  costs  of  the  action, 
and  that  the  scire  facias  was  sued  out,  after  the 
making  of  the  rule,  fraudulently,  and  in  breach 
of  good  faith.  Farmer  v.  Mottram,  6  M.  &  G. 
684 ;  7  Scott,  N.  R.  408 ;  1  D.  &  L.  781 ;  13 
L.  J.,  Q.  B.  10  ;  7  Jur.  994. 

The  plaintifb  recovered  a  verdict  on  two  bills 
of  exchange  for  68Z.  6«.  for  damages  and  costs. 
After  a  fiat  in  bankruptcy  issued  against  the 
defendant,  they  signed  judgment  Afterwards, 
they  proved  under  the  fiat  for  the  amount  of  the 
bills  of  exchange,  the  commissioners  refusing  to 
allow  them  to  prove  for  the  costs.  The  bfuik- 
rupt  never  obtamed  his  certificate,  nor  was  any 
dividend  paid  under  the  bankruptcy.  The 
plaintiffs  subsequently  sued  out  a  scire  facias  to 
revive  the  judgment,  solely  with  a  view  of  re- 
covering the  costs.  The  court  granted  a  rule  to 
stay  proceedings  on  the  scire  facias.  Woodward 
V.  Meredith,  2  D.  &  L.  136  ;  13  L.  J.,  Q.  B.  322. 

A  scire  facias  issued  on  a  judgment  should  re- 
cite a  previous  scire  facias  on  the  same  judgment 
signed  thereon,  although  the  previous  scire  facias 
has  not  been  returned  and  filed.  Walker  v.  TlieU 
Iwton,  1  D.,  N.  S.  578  ;  6  Jur.  345. 

Where  a  defendant  was  resident  abroad,  at 
Boulogne,  in  France,  the  court  granted  leave  to 
sign  judgment  against  him  upon  a  sci.  fa.,  on 
an  affidavit  of  service  of  notice  of  the  writ  upon 
him  at  that  place.  Stockport  v.  Hawkins,  1  D. 
&  L.  204  ;  12  L.  J.,  Q.  B.  317  ;  7  Jur.  1015.  See 
MacdonaXd  v.  Maclaren,  11  M.  &  W.  465  ;  7  Jur. 
404. 

L  L 
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2.  Pleadings. 

A  defendant  cannot  plead  any  matter  in  bar 
to  a  scire  facias  on  a  judgment  which  he  might 
have  pleaded  to  the  original  action.  Baylu  v. 
Hayicardy  6  N.  &  M.  613  ;  4  A.  &  E.  256  ;  1  H. 
&  W.  609  ;  8,  P,y  Cooke  v.  Jones,  Cowp.  728. 

To  a  writ  of  revivor  the  defendant  pleaded,  on 
equitable-grounds,  payment  of  a  small  sum  by  a 
third  person  at  the  defendant's  request,  in  accord 
and  satisfaction  of  the  entire  sum  due  on  the 
judgment : — Held,  a  good  equitable  plea.  LaW' 
der  V.  Peyton,  11  Ir,  R.,  C.  L.  41. 

To  a  declajration  in  scire  facias  against  a 
shareholder  of  a  company,  on  a  judgment  re- 
covered against  the  secretary  of  the  company,  a 
plea,  that  no  memorial  of  the  names,  residences 
and  descriptions  of  the  directors  and  secretary 
had  ever  been  inroUed  in  Chancery,  as  required 
by  act  of  parliament,  is  bad,  as  containing 
matter  which  might  have  been  pleaded  to  the 
original  action.  Bradley  v.  Urquhart,  2  D., 
N.  S.  1042  ;  11  M.  &  W.  456  ;  12  L.  J.,  Ex.  459  ; 
S,  -P.,  Bradley  v.  Ih/re,  11  M.  &  W.  432  ;  12 
L.  J.,  Ex.  460  ;  Phillipson  v.  Egrmnont  (^Earl), 
6  Q.  B.  587  :  14  L.  J.,  a  B.  25. 

It  was  no  ground  for  setting  aside  a  scire 
facias  as  irr^:ular,  that  there  had  been  no  return 
to  an  alias  fi.  fa.  issued  on  the  same  judgment, 
although  something  had  been  done  under  that 
writ,  because  this  might  be  the  subject  of  a  plea 
to  the  scire  facias.  Holmes  v.  Newlands,  D.  &  M. 
642  ;  6  Q.  B.  634  ;  13  L,  J.,  Q.  B.  339  ;  8  Jur.  616. 

It  was  no  answer  that  a  fi.  &.  issued  under 
the  same  judgment,  within  a  year  after  the  judg- 
ment, unless  it  appeared  that  the  debt  was  satis- 
fied by  the  levy  which  took  place  under  such 
writ.    lb. 

If  the  original'  judgment  was  obtained  coUu- 
fiively  or  fraudulently,  such  fraud  and  collusion 
may  be  pleaded  in  bar  to  a  scire  facias,  or  a 
motion  may  be  made  to  set  aside  the  proceedings 
as  fraudulent.  Dodgson  v.  Scott,  2  Ex.  457  ;  6 
D.  &  L.  27  ;  17  L.  J.,  Ex.  321  ;  8.  P.,  Phillipson 
v.  Egremont  ^Earl),  6  Q.  B.  587  ;  14  L.  J.,  Q.  B. 
26. 

It  is  not  a  good  plea,  either  in  abatement  or 
in  bar  to  a  declaration  in  scire  facias,  that  a  writ 
of  error  has  been  sued  out  before  the  return  of 
the  scire  facias  and  is  still  depending.  Snooke 
v.  Mattock,  6  N.  &  M.  783  ;  5  A.  &  B.  239  ;  2  H. 
&  W.  188. 

To  a  declaration  on  a  scire  facias,  suggesting 
the  breach  of  a  bond,  the  defendant  pleaded,  I 
that  by  a  judge's  order  it  was  ordered  that  the  | 
plaintiff  should  be  at  liberty  to  sign  judgment 
in  the  action,  with  costs,  and  that  the  proceed- 
ings  should  be  stayed  on  the  costs  being  paid. 
Averment,  that  such  costs  were  paid  before  the 
issuing  of  the  scire  facias  : — Held,  bad.  Tahor 
v.  Edwards,  4  C.  B.,  N.  S.  1  j  28  L.  J.,  C.  P.  183 ; 
4  Jur.,  K.  S.  339. 

8.  Pbactice  and  Trial. 

Quaihing — ^Bnle  Kisi.] — The  rule  for  quashing 
a  scire  facias  at  the  suggestion  of  the  plaintiff 
himself  is  a  rule  nisi  in  the  first  instance.  Olu 
verson  v.  Latour,  7  D.  P.  C,  606  ;  2  W.,  W.  &  H. 
54  ;  3  Jur.  341. 

On  Payment  of  Costs.]— It  is  a  matter  of 


right  to  quash  a  scire  facias  on  payment  of  costs. 
lb. 


It  can  be  quashed  by  the  plaintiff  before  plea 
on  payment  of  costs  onlv.  Pickman  V.  Jlobson, 
1  B.  &  A.  486. 

Where  it  is  unnecessarily  sued  out,  but  the  de- 
fendant's attorney,  on  his  behalf,  proposes  terms 
of  compromise,  on  which  the  party  for  a  time 
acts,  the  defendant  cannot  afterwards  object  to 
pay  the  costs  of  the  writ.  Breicster  v.  Meaks,  2 
D.  P.  C.  612. 

notion— When  made.]— A  motion  cannot  be 
made  in  arrest  of  judgment  on  a  scire  facias, 
after  the  first  four  days  of  term.  Bex  v.  M^Leod, 
3  Price,  203. 

Waiver  of  Irregnxlarity.]— Where  a  sci.  fa.  had 
been  issued  irregularly,  to  which  an  appearance 
was  entered  ;  and  the  plaintiff  having  delivered 
a  declaration,  to  which  a  plea  was  filed  pending 
a  motion  to  set  aside  the  writ : — ^Held,  that  the 
plea  was  a  waiver  of  the  iiTegularity.  Sloman 
V.  Gregory.  1  D.&  R.  181. 

Konsnit.] — In  scire  facias  the  plaintiff  may  be 
nonsuited.     O' Medley  v.  Witson,  1  Camp.  484. 

Staying  Proceedings.]— The  court  will  stay 
proceedings  in  sci.  fa.  ou  a  judgment  on  a  war- 
rant of  attorney,  on  a  suggestion  that  matters 
occun-ed  before  the  signing  of  the  judgment, 
from  which  it  would  appear  that  nothing  was 
due  to  the  plaintiff,  and  will  refer  the  case  to  the 
master  to  report.  fJreenslade  v.  Vaughan,  8  D. 
P.  C.  687. 

4.  Costs. 

The  8  &  9  Will.  3,  c.  11,  s.  3,  did  not  extend 
to  a  scire  facias  to  re^^eal  a  patent  prosecuted  in 
the  name  of  the  king.  Bejp  v.  MUe4,  7  T.  R. 
367. 

In  scire  facias  against  the  conusor  of  a  recog- 
nizance to  the  crown;  no  costs  are  recoverable  by 
the  defendant,  though  he  succeeds  on  demurrer 
and  in  error.  Baa  v.  Bingkavi,  1  Tyr.  262 ;  1  C. 
&  J.  379  ;  S.  C\,  nom.  HoUis  v.  Bingham,  1  D. 
P.  C.  280. 

An  order,  under  the  modem  practice,  allowing 
an  executor  to  continue  the  proceedings  in  an 
action  instituted  by  his  testator,  which  order  has 
been  obtained  by  him  after  a  judgment  in  favour  of 
his  testator,  and  after  notice  of  an  appeal  against 
that  judgment,  is  equivalent  to  the  old  order  for 
revival,  and  subjects  him  to  the  same  liabilities. 
He  becomes  in  effect  a  substantive  party  to  the 
suit,  and  is  personally  liable  for  costs.  jBoynton 
V.  Boynton,  4  App.  Cas.  733  ;  41  L.  T.  450 ;  27 
W.  R.  825. 
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1.  Rights  on  Sea*Shobe. 
II.  Sea-Walls  and  Banks,  1036. 

III.  Wreck,  1039. 

IV.  Sea  Birds.— iSfc  Wild  Birds. 

I.  RIGHTS  ON  SEA-SHORE. 

Private  Bights  of  Crown  sabjeot  to  Pablio 
Bights.] — The  crown  may  grant  b.v  letters  patent 
to  a  corporation,  a  town  and  borough,  being 
capnt  porttls  as  Portsmouth,  all  the  land  between 
the  high  and  low-water  marks ;  but  this  subject- 
matter  of  grant,  as  being  jus  privatum  in  the 
king,  must  be  subject  to  the  jus  publicum,  or 
public  right  of  the  king  and  people  to  the  case- 
ment of  passing  and  repassing  both  over  the 
water  and  the  land.  Att,-Gen,  v.  JBurridgcy  10 
Price,  350. 

Where  a  part  of  the  sea  coast  or  shore,  being 
the  property  of  the  crown,  and  giving  jus  priva- 
tum to  the  King,  is  granted  to  a  subject  for  uses, 
or  to  be  enjoyed  so  as  to  be  detrimental  to  the  jus 
publicum  therein,  such  grant  is  void  as  to  such 
parts  as  are  open  to  such  objection,  if  acted  upon 
80  as  to  effect  a  nuisance  by  working  injury  to 
the  public  right ;  or  it  is  a  grant  which  does  not 
divest  the  crown,  or  invest  the  grantee.  Att.- 
Gen,  V.  Parnieter,  10  Price,  378. 

Anns  of  the  Sea  and  Kavigable  Bivers.] 

— ^The  right  of  the  crown  to  the  soil  in  arms  of 
the  sea  and  public  navigable  rivers  is  subject  to 
the  public  right  of  passage,  and  any  grantee  of 
the  crown  must  take  subject  to  such  right.  CnU 
chenter  (^Mayor)  v.  Broohe,  7  Q.  B.  339  ;  15  L.  J., 
Q.  B.  59  ;  9  Jur.  1090. 

The  public  right  in  this  respect  includes  all 
such  rights  as,  with  relation  to  the  circumstances 
of  each  river,  are  necessary  for  the  convenient 
passage  of  vessels  along  the  channel.    Ih. 

It  is  therefore  no  excuse  if  a  vessel,  which  can- 
not reach  her  place  of  destination  in  a  single  tide, 
remains  aground  till  the  tide  serves,  although 
by  custom  or  agreement  a  fine  may  be  payable 
to  the    lord    of   the  soil  for  such  grounding. 

The  bed  of  all  navigable  rivers  where  the  tide 
flows  and  re-flows,  and  of  all  estuaries  or  arms  of 
the  sea,  is  vested  in  the  crown,  but  subject  to  the 
right  of  navigation  which  belongs  by  law  to  the 
subjects  of  the  realm,  and  of  which  the  right  to 
anchor  forms  a  part ;  and  every  grant  made  by 
the  crown  of  the  bed  or  soil  of  an  estuary  or  a 
navigable  river  must  be  subject  to  such  public 
right  of  navigation.  6ann  v.  Free  Fishers  of 
WhitstahU  Company,  11  H.  L.,  Gas.  192  ;  20  C. 
B.,  N.  8. 1  ;  35  L.  J.,  C.  P.  29  ;  12  L.  T.  160  ;  13 
W.  R.  589.  Reversing  13  C.  B.,  N.  S.  853  ;  9  Jur., 
N.  S.  1241 ;  9  L.  T.  263  ;  11  W.  R.  430. 

If  a  payment  is  claimed  from  ships  by  the 
owner  of  the  soil  of  an  estuary  or  a  navigable 
river  as  an  anchorage  due,  some  facts  must  be 
shewn  which  either  prove,  or  from  which  it  can 
be  inferred,  that  the  soil  of  such  estuary  or  river 
was  originally  within  the  precincts  of  a  port  or  a 
harbour,  or  that  some  service  or  aid  to  navigation 


was  rendered  to  the  public  in  respect  of  which 
the  grant  of  soil  was  made.     Ih, 

Such  a  claim  cannot  be  supported  on  the 
ground  of  its  having  been  immemorially  made 
and  submitted  to.    Ihu 

Limit  of  Crown's  Bights.] — In  the  absence  of 
all  evidence  of  particular  usage,  the  extent  of  the 
right  of  the  crown  to  the  sea-shore  landwards  is 
primft  facie  limited  by  the  line  of  the  medium 
high  tide  between  the  springs  and  the  neaps. 
Att.'Oen,  V.  Chambers,  4  De  G.,  M.  &:  G.  206 ;  23 
L.  J.,  Ch.662;  llJur.  779. 

Gradual  Enoroaohments.] — If  the  sea  or  an 
arm  of  the  sea,  by  gradual  and  imperceptible  pro- 
gress, encroaches  upon  the  land  of  a  subject,  the 
land  thereby  covered  with  water  belongs  to  the 
crown.  JTull  and  Selby  Railway y  In  re^  5  M.  & 
W.  327. 

Alluvion.] — ^Lands  formed  by  alluvion,  that  is, 
by  gradual  and  imperceptible  deposit  on  the 
shore  of  the  sea,  belong  to  the  owners  of  the 
adjoining  demesne  lan£,  and  not  to  the  king 
jure  coronae.  Bex  v.  Yarhorough  (^Lord),  2 
Bligh,  N.  S.  147  ;  1  Dow  &  Clark,  178  ;  5  Bing. 
163  ;  7  D.  &  R.  790  ;  3  B.  &  C.  91. 

Accretion.] — Where  there  is  a  gradual  accre- 
tion of  land,  which  is  the  result  of  artificial 
causes  produced  by  the  lavrf  ul  use  of  the  land  by 
the  owner,  such  accretion  does  not  belong  to  the 
crown.  Att.'  Oen,  v.  Chambers,  4  De  G.  &  J.  65  ; 
6  Jur.,  N.  S.  745. 

Where  the  accretions  are  of  gradual  and  imper- 
ceptible progress,  there  is  no  distinction  between 
accretions  produced  by  natural  and  artificial 
causes.    lb. 

If,  however,  the  artificial  causes  can  be  shewn 
to  have  been  intended  to  produce  the  accretion, 
the  crown  would  be  entitled.    lb. 

Land  formed  by  gradual  accretion  belongs  to 
the  owner  of  the  adjacent  soil.  J)oe  d.  Seeb- 
krists  V,  Fast  India  Company,  10  Moore,  P.  C. 
C.  140  ;  6  Moore,  Ind.  App.  267. 

Property  Passing  by  Grant.] — Queen  Eliza- 
beth, by  royal  letters  patent,  granted  to  the 
corporation  of  Hastings  lands  in  and  about 
Hastings,  which  were  liable  to  forfeiture,  as 
being  affected  by  superstitious  uses,  and  had 
been  previously  concealed,  and  "all  that  her 
parcel  of  land  and  her  hereditameuts  called  the 
Stone  Beache,  vrith  the  appurtenances  in  Has- 
tings aforesaid,  in  her  county  of  Sussex,  and  all 
messuages,  houses,  edifices,  and  buildings  what- 
soever, with  their  appurtenances,  in  and  upon 
the  aforesaid  parcel  of  land  called  the  Stone 
Beache:" — Held,  first,  that  there  was  no  pre- 
sumption from  the  language  of  the  grant  against 
the  extension  of  the  grant  to  the  part  of  the 
beach  below  high-water  mark.  Hastings  (^Cor- 
poration) V.  Ivally  infra. 

Held,  secondly,  that  inasmuch  as  it  appeared 
that  the  expression  "  Stone  Beach "  was  now 
applied  to  the  entire  part  of  the  beach  covered 
with  shingle,  which  extended  below  as  well  as 
above  high-water  mark,  and  that  the  inferior 
boundary,  called  the  "  Stone's  Foot,**  was  liable 
to  vary  according  to  the  state  of  the  wind  and 
tide,  the  whole  present  foreshore,  whether  now 
shingle  or  sand,  must,  as  against  a  peison  not 
claiming  any  title  in  himself,  be  presumed  to  be 
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inclnded  in  the  grant,  and  injunction  granted 
accordingly  to  restrain  the  deposit  of  earth  on 
the  sand  below  the  Stone's  Foot.    lb. 

By  an  act  reciting  that  a  tract  of  land  daily 
overflowed  by  the  sea,  and  to  which  the  king  in 
right  of  his  crown  claimed  title,  might  be  pro- 
ductive if  embanked,  and  that  the  king  had  con- 
sented to  such  embankment,  a  part  of  the  land, 
called  Lipson  Bay,  was  granted  to  a  company 
for  that  pui-pose.  On  one  side  of  the  bay  was 
the  northern  side  of  an  estate  called  Lipson 
Ground,  forming  an  irregular  declivity,  in  parts 
perpendicular,  and  in  parts  sloping  down  to  the 
sea^shore,  and  overgrown  with  brushwood  and 
old  trees.  The  company  in  embanking  the  bay 
made  a  drain  on  this  side,  in  the  same  direction 
with  the  clif^,  cutting  through  it  in  parts,  but 
leaving  several  recesses  of  small  extent  between 
the  projecting  points.  These  recesses  used  to  be 
overspread  witn  sea- weed  and  beach,  and  were 
covered  by  the  high  water  of  the  ordinary  spring 
tides,  but  not  by  the  medium  tides : — Held,  in 
the  absence  of  proof  as  to  acts  of  ownership,  that 
the  soil  of  these  recesses  must  be  presumed  to 
have  belonged  to  the  owner  of  the  adjoining 
estate,  and  not  to  the  crown ;  and  did  not,  there- 
fore, pass  to  the  company  by  the  act  of  parlia- 
ment.   Lotve  V.  Gotetty  3  B.  &  Ad.  862. 

The  charter  of  11  Kdw.  3,  as  interpreted  by 
21  &  22  Vict.  c.  109,  conveyed  to  the  Duke  of 
Cornwall  all  the  rights  lof  the  crown  in  the  fore- 
shore of  the  county  of  Cornwall,  and  not  merely 
the  foreshore  attached  to  the  manors  granted  by 
the  charter.  Penryn  QMayor^  v.  Ilohn,  2  Ex. 
D.  328 ;  46  L.  J.,  Ex.  606 ;  37  L.  T.  133 ;  25 
W.  R.  498. 

By  a  royal  patent  (temp.  Jac.  11.),  lands  speci- 
fically described  by  name,  adjoining  a  sea-shore, 
were  granted,  '*  and  also  all  and  singular  lands, 
tenements,  &c.,  to  the  aforesaid  premises,  &c., 
belonging,  &c.,  or  with  the  said  premises  or  any 
part  or  parcel  thereof  used,  occupied  or  enjoyed." 
The  person  in  whom  the  estate  of  the  grantee 
became  invested  brought  an  action  for  trespass 
on  the  adjacent  sea-shoro  between  high  and  low- 
water  mark,  and  for  trover  and  conversion  of 
ungathered  drifted  sea-weed  thereon,  and  at  the 
trial  proved  convictions  at  petty  sessions  for 
trespasses  on  the  locus  in  quo,  and  an  award  in 
his  favour  in  a  former  action  by  him  against  an 
alleged  trespasser  : — Held,  first,  that  the  general 
wonis  of  the  patent,  explained  by  user  and  en- 
joyment, passed  the  sea-shore  adjoining  the  lands 
granted  down  to  low-water  mark.  Brew  v. 
Haren,  11  Ir.  R.,  C.  L.  198--Ex.  Ch.  Affirming 
9  It.  R.,  C.  L.  29. 

Grant  of  Foreshore — Possessory  Title — Eri- 
denoe  of.] — A  possessory  title  sufficient  against 
a  trespasser  may  be  established  by  persons 
claiming  foreshore,  without  producing  evidence 
sufficient  to  displace  the  title  of  the  crown. 
Ha9ti7igs  (^Coiyoratiim)  v.  Ivallj  19  L.  R.,  Eq. 
568  ;  22  W.  R.  724. 

In  a  suit  against  a  trespasser  by  persons  claim- 
ing title  to  foreshore  and  giving  evidence  of  acts 
of  ovmership  in  support  of  their  title,  it  is  not 
open  to  the  defendant  to  prove  any  acts  of  owner- 
ship by  the  crown  except  such  as  can  be  shewn 
to  nave  been  done  with  the  knowledge  of  the 
plaintiffs.    lb. 

Evidence  of  acts  of  ownership  on  parts  of  the 
foreshore  whi<^  were  separated  and  divided  from 
the  part  in  dispute  by  the  foreshore  admitted  to 


belong  to  the  crown,  is  admissible  to  prove  the 
defendant's  right  to  the  whole  of  which  they 
formed  part.  Att.-Gen,  v.  Portsmovth  i^^ayor), 
25  W.  R.  559. 

A  patent  of  James  I.  granted  the  priory  of 
Holmpatrick,  situate  at  Skerries,  and  also  the 
four  islands  to  the  priory  belonging,  to  wit,  the 
island  called  Skennick,  containing  three  acres, 
&c. ;  and  the  patent  used  large  general  words 
granting  wreck  of  the  sea,  flotsam,  jetsam,  &c. ; 
and  all  the  appurtenances,  to  the  priory  belong- 
ing : — Held,  that  these  words,  coupled  with  proof 
of  enjoyment  for  seventy  years  of  the  foresnore, 
by  letting  to  tenants  to  take  sea-weed,  &c.,  were 
sufficient  evidence  to  support  a  finding  that  the 
shore  passed  under  the  grant.  Ilcaly  v.  Tliorne, 
4  Ir.  R.,  C.  L.  495. 

In  1861,  the  trustees  for  sale  under  the  will  of 
A,  (executed  in  1854)  purported  to  convey  to  M. 
the  foreshore  of  a  townland,  and  in  1865  he  ob- 
tained a  verdict  against  P.  K.,  a  tenant  of  ad- 
joining lands,  for  ti-espassing  on  the  foreshore 
and  t&ing  sea-weed  therefrom.  In  that  action, 
proof, was  given  of  exclusive  acts  of  ownership 
over  the  foreshore  by  M.  and  his  predecessors  in 
title  for  above  sixty  years,  but  there  was  no 
positive  evidence  of  a  grant  of  it  from  the  c^o^v^. 
In  1873,  T.  K.  and  others,  who  were  also  ad- 
jacent tenants,  proceeded  to  carry  off  the  sea- 
weed in  assertion  of  an  all^^  public  right, 
whereupon  M.'s  successors  in  title  having  filed 
a  bill  against  them  praying  that  the  plaintiffis 
might  be  declared  entitled  to  the  foresnore  and 
sea- weed,  and  be  quieted  in  the  exclusive  posses- 
sion and  enjoyment  thereof,  and  for  the  usual 
injunction : — Held,  that  upon  the  facts,  the 
plaintiffs  were  entitled  to  the  relief  sought ; 
and  that  as  the  defendants  and  P.  K.  were 
members  of  the  same  local  class,  asserting  an 
adverse  public  right,  the  record  and  judgment 
in  the  action  of  1865  were  properly  receivable 
in  evidence.  Mulholland  v.  Killen,  9  Ir.  R.,  Eq. 
471. 

A.  claimed  the  sea-shore  in  front  of  his  land, 
upon  the  ground  of  uninterrupted  enjoyment  for 
sixty  years,  evidence  of  user  being  that  his  cattle 
had  been  allowed  to  stray  over  the  invisible  line 
of  bound^y  separating  his  land  from  the  sea- 
shore :— Held,  that  where  property  is  of  a  nature 
that  it  cannot  be  easily  protected  against  intra- 
sion,  and  if  it  could  it  would  not  be  worth  the 
trouble  of  preventing  it,  mere  user  is  not  suffi- 
cient to  establish  a  right.  Att.-Oen,  v.  Cham- 
bers, 4  De  G.  &  J.  65  ;  5  Jur.,  N.  S.  745. 

A  grant  of  wreck  from  Hen.  II.,  to  an  abbey 
upon  all  their  lands  by  the  sea,  confirmed  by  in- 
speximus  by  Hen.  VIII.,  and  a  subsequent  grant  by 
him  of  the  island  of  B.  and  its  shores,  belonging 
to  the  late  abbey,  supported  by  evidence,  that 
between  forty  and  fifty  years  back  the  proprietor 
of  the  island  of  B.  raised  an  embankment  across 
a  small  bay,  and  had  ever  since  asserted  an  ex- 
clusive right  to  the  soil,  without  opposition: — 
Held,  that  although  the  usage  of  forty  years' 
duration  could  not  of  itself  establish  sudi  exclu- 
sive right,  or  destroy  the  rights  of  the  public ; 
yet,  that  it  was  evidence  from  which  prior  usage 
to  the  same  effect  might  be  presumed,  and 
which,  coupled  with  the  general  words  contained 
in  those  grants,  served  to  establish  such  right. 
Chad  V.  TiUed,  5  Moore,  185  ;  2  B.  &  B.  403. 

So,  where  the  lessees  of  a  fishery  had  publicly 
landed  their  nets  on  the  shore  at  A.  for  more 
than  twenty  years,  and  had  frequently  repaired 
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the  landing-place,  although  both  the  fishery  and 
landing-place  had  originally  belonged  to  one 
person,  bat  no  evidence  was  offered  in  an  action 
for  the  distarbance  of  the  lessor's  rights,  to  shew 
that  he  or  those  who  owned  the  shore  at  A. 
nnder  him  knew  of  the  lessees  of  the  fishery 
landing  their  nets  there : — Held,  that  it  was  pro- 
perly left  to  the  jury  to  presume  a  grant  of  the 
right  of  landing  to  the  lessees  by  some  former 
owner  of  the  shore  at  A.  Oray  v.  Bond^  5 
Moore,  527 ;  2  B.  &  B.  667. 

Lords  of  Kaaort— Ownership  of  Foreshore.]— 
The  foreshore  below  high-water  mark  may  be 
parcel  of  the  adjoining  manor,  and  where,  by  an 
ancient  grant  of  the  manor,  its  limits  are  not 
sufliciently  defined,  acts  of  ownership  are  admis- 
sible evidence  that  such  foreshore  is  parcel  of 
the  manor.  Walton^um'Trimley  Manor,  In  re, 
TomUney  Ex  parte,  28  L.  T.  12  ;  21  W.  R.  475. 

The  sea-shore  between  high  and  low-water 
mark  may  be  parcel  of  the  adjoining  manor. 
Beaufort  (^Duke)  v.  Swansea  (^Mavor),  3  Ex. 
413. 

Where,  by  an  ancient  grant  of  the  manor,  its 
limits  are  not  defined,  modem  usage  is  admis- 
sible to  shew  that  such  sea-shore  is  parcel  of  the 
manor.    Ih, 

On  a  trial  of  an  information  of  intrusion,  the 
question  being  as  to  the  title  of  the  defendant, 
as  against  the  crown,  to  a  portion  of  the  sea- 
shore between  high  and  low-water  mark,  adja- 
cent to  Cemmaes,  in  the  Isle  of  Anglesea,  he 
^ve  in  evidence  a  grant  by  James  I.  of  the 
manor  of  Cemmaes  to  an  ancestor  of  the  present 
lord  of  the  manor,  and  also  gave  evidence  of  acts 
of  ownership  over  the  sea-shore  both  by  himself 
and  the  lord  of  the  manor ;  and  there  was  also 
evidence  of  acts  of  ownership  on  the  part  of  the 
crown.  The  judge  told  the  jury  that  the  grant 
of  the  manor  did  not  pass  the  sea-shore,  and  he 
left  it  to  the  jury  to  say  whether  they  were 
satisfied  by  the  evidence  of  user  that  the  defen- 
dant had  acquired  a  title  as  against  the  crown  : 
— ^Held,  a  misdirection  ;  and  that  the  proper 
question  was,  whether  the  evidence  of  user 
coupled  with  the  grant  satisfied  the  jury  that 
the  defendant  had  such  title.  Att,'Gen,  v.  Jones, 
2  H.  &  C.  347  ;  33  L.  J.,  Ex.  249  ;  6  L.  T.  655. 

Acts  of  ownership  exercised  by  a  lord  of  a 
manor  upon  the  sea-shore  adjoining,  between 
high  and  low-water  mark,  such  as  the  exclusive 
taking  of  sand,  stones  and  sea-weed,  may  be 
called  in  aid,  to  shew  that  the  shore  is  parcel  of 
the  manor,  where  an  ancient  grant  under  which 
the  manor  appears  to  have  been  held,  and  which 
professes  to  grant  the  manor,  with  "  wreck  of 
the  sea,"  "  several  fishery,"  and  other  rights  of 
an  extensive  description,  does  not  expressly  pur- 
port to  convey  *^Iittus  maris."  Calniady  v. 
Mowe,  6  C.  B.  861. 

In  an  action  by  the  lord  of  a  manor  for  taking 
ahell-fish  and  shingle  on  the  foreshore  of  the 
manor,  between  high  and  low-water  mark,  his 
title  being  under  a  royal  grant  of  the  manor, 
with  anchorage  and  groundage,  but  with  no  ex- 
press mention  of  the  shore: — Held,  that  this 
grant  .afforded  of  itself  a  presumption  that  it 
indnded  the  soil  of  the  shore  ;  and  the  jury  was 
directed  that,  upon  matters  of  that  nature,  they 
would  properly  be  guided  by  the  opinion  of  a 
judge.    Le  Strange  v.  Rowe,  4  F.  &  F.  1048. 

An  earlier  grant  from  the  crown  to  a  corpora- 
tion of  rights  of  anchorage,  groundage  and  bal- 


last over  the  shore  of  the  locus  in  quo  would  not 
weigh  much  against  positive  evidence  of  the 
exercise  of  rights  of  ownership  over  the  shore  by 
the  ancestors  of  the  present  lord  of  the  manor, 
under  the  grant  of  the  manor.    Ih, 

Evidence  of  such  acts  of  ownership  as  licences 
to  take  shingle,  sand  and  sea-weed,  is  receivable 
to  sapport  the  presumption  of  a  grant  of  the  soil 
of  the  shore.    Ih, 

A  lord  of  a  manor,  by  lease  and  release,  bar- 
gained and  sold  certain  sea  grounds,  oyster  lay- 
ings, shores,  and  fisheries,  extending  from  the 
south,  at  low-water  mark,  to  north,  at  high- 
water  mark,  and  containing,  in  the  whole,  by 
estimation,  800  acres  of  land,  covered  with  water, 
or  thereabouts,  as  the  same  arc  beaconed, 
marked,  and  stubbed  out ;  since  the  date  of  the 
deed,  the  sea  had  imperceptibly  encroached  upon 
the  land,  and  the  high  and  low-water  marks  nad 
varied  in  the  same  proportion  : — Held,  that  so 
much  of  the  soil  of  the  shore  as  from  time  to 
time  lay  between  high  and  low-water  mark  had 
passed  to  the  grantee  under  this  deed.  Scratton 
V.  Broivn',  6  D.  &  R.  636  ;  4  B.  &  C.  486. 

Bight  to  8oa-weod.] — The  lord  of  a  manor 
cannot  establish  a  claim  to  the  exclusive  right 
of  cutting  sea-wccd  on  rocks  situate  below  low- 
water  mark,  except  by  a  grant  from  the  crown, 
or  by  such  long  and  undisturbed  enjoyment  of  it 
as  to  give  him  a  title  by  prescription.  Benett  v. 
Pipon,  1  Knapp,  P.  C^  C.  60. 

By  a  royal  patent  (temp.  Jac.  II.),  lands  speci- 
fically described  by  name,  adjoining  a  sea-shore, 
were  granted,  ^'and  also  all  and  singular  lands, 
tenements,  &c.,  to  the  aforesaid  premises,  &c., 
belonging,  &c,  or  with  the  said  premises  or  any 
part  or  parcel  thereof  used,  occupied  or  enjoyed." 
The  person  in  whom  the  estate  of  the  grantee 
became  vested  brought  an  action  for  trespass  on 
the  adjacent  sea-shore  between  high  and  low- 
water  mark,  and  for  trover  and  conversion  of 
ungathered  drifted  sea-weed  thereon,  and  at  the 
trial  proved  convictions  at  petty  sessions  for 
trespasses  on  the  locus  in  quo,  and  an  award  in 
his  favour  in  a  former  action  by  him  against  an 
alleged  trespasser  : — Held,  that  trover  lay  by  the 
owner  of  the  shore  for  the  wrongful  taking  of 
sea-weed  cast  by  the  sea  ui)on  the  shoi'e  between 
high  and  low-water  mark,  though  such  sea-weed 
had  been  left  ungathered  by  the  plaintifL  Brew 
V.  Haren,  11  Ir.  R.,  C.  L.  198— Ex.  Ch.  Affirm- 
ing  9  Ir.  R.,  C.  L.  29. 

Held,  secondly,  that  the  convictions  and  award 
were  properly  received  in  evidence.    Ih, 

There  is  not,  at  common  law,  a  general  right 
in  the  public  in  entering  the  sea-shore  for  the 
purpose  of  tfUdng  sea-weed.  Howe  v.  Stowell,  1 
Alcock  &  Napier,  348. 

Grant  of  Lands  to  be  Boolalmed.] — ^A  grant  of 
lands  to  be  recovered  from  the  sea  must  be  re- 
duced into  possession  within  a  reasonable  time. 
Att.'Oen,  v.  Richards,  2  Anst.  614. 

Bight  to  Shingle.] — A  surveyor  of  highways 
cannot  justify  under  a  prescriptive  right  or  a 
custom  to  take  stones  from  the  waste,  whether 
adjoining  the  sea-shore  between  high  and  low- 
water  mark  or  otherwise,  for  the  purpose  of  re- 
pairing the  highways  of  a  parish.  Padwick  v. 
Knight,  7  Ex.  854  ;  22  L.  J.,  Bx.  198. 

In  an  action  for  taking  stones  and  sand  from 
the  sea-shore,  the  defendant  pleaded  a  custom  in 
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the  inhabitants  of  a  township,  of  which  he  was  a 
member,  and  also  a  prescnptiYe  right  for  the 
inhabitants  and  overseers  of  the  highways  of 
that  township,  to  take  such  stones  and  sand  for 
the  repair  of  the  highways  : — Held,  that  such  a 
custom  was  bad,  l^ing  a  profit  k  prendre  in 
alieno  solo ;  and  that  the  overseers  of  the  high- 
ways, and  the  inhabitants  of  a  township,  not 
being  a  corporation,  were  not  capable  of  taking 
by  grant,  and  therefore  could  not  claim  such 
right  by  prescription.  Constable  v.  ^Ich^flson, 
14  C.  B.,  N.  S.  230  ;  11  W.  R.  698. 

It  is  the  duty  of  the  crown  to  protect  the 
realm  from  the  inroads  of  the  sea  by  maintaining 
the  natural  barriers,  or  by  raising  artificial  bar- 
riers ;  and  therefore  no  subject  is  entitled  to 
destroy  a  natural  barrier  against  the  sea.  And 
if  the  destruction  of  such  natural  barrier  would 
cause  an  injuiy  to  a  neighbouring  landowner,  he 
is  entitled  to  an  injunction  to  restrain  it.  In  an 
action  by  the  owner  of  a  piece  of  land  adjoining 
the  foreshore,  an  injunction  was  granted  to  re- 
strain the  defendant,  the  owner  of  the  foreshore, 
from  removing  shingle  therefrom,  so  a»  to  expose 
the  plaintiffs  land  to  the  inroads  of  the  sea  ; 
although  the  shingle  was  removed  for  sale  in  a 
natural  and  ordinary  user  of  the  land.  Attorney- 
General  v.  Tomline,  14  Ch.  D.  58  ;  49  L.  J.,  Ch. 
377  ;  42  L.  T.  880  ;  28  W.  R.  870  ;  44  J.  P.  617 
— C.A. 

Bight  to  Sand.] — A  custom  for  the  inhabitant 
landholders  of  a  parish  to  dig  or  take,  from  closes 
adjoining  the  seanshore,  sand  which  had  been 
from  time  to  time  drifted  from  the  shore,  and 
carried  by  the  wind  from  the  shore  into  and  de- 
posited upon  such  closes,  is  bad.  First,  because 
the  sand  when  deposited  becomes  a  part  of  the 
soil  of  the  closes,  and  therefore  the  custom  is  for 
taking  a  profit  in  alieno  solo ;  and,  secondly,  for 
uncertainty,  it  being  impossible  to  distinguish 
between  the  original  soil  of  the  closes  and  the 
sand  from  all  time  drifted  upon  it.  Bleiveft  v. 
Tregonning,  5  N.  &  M.  234 ;  3  A.  &  £.  554 ;  1 
H.  k  W.  431. 

Bight  of  Bathing.]  — The  powers  conferred 
upon  local  commissioners  or  local  boards  of 
health  under  10  &  11  Vict.  cc.  34,  89,  or  under 
any  special  act,  for  regulating  the  mode  of 
bathing  on  the  sea-shore,  and  licensing  bathing- 
machines  there,  do  not  warrant  the  licensees  of 
such  machines  in  placing  them  on  any  part  of 
the  foreshore  which  is  private  property.  Mace 
V.  Philcoap,  15  C.  B.,  N.  S.  600 ;  33  L.  J.,  C.  P. 
124;  10  Jur.,  N.  S.  680  ;  9  L.  T.  766  ;  12W.  R. 
670. 

The  public  at  large  has  no  common-law  right 
to  bathe  in  the  sea ;  and,  as  incident  thereto,  of 
crossing  the  shore  on  foot,  or  with  bathing- 
machines  for  that  purpose.  Bhindell  v.  Cat- 
teralh  5  B.  &  A.  268. 

Parochiality  of  Shore.] — ^The  portion  of  land 
on  the  sea-shore  between  ordinary  high-water 
mark  and  ordinary  low-water  mark  may  form 
part  of  the  parish  coming  down  to  the  shore, 
but  there  is  no  prim4  facie  presumption  that  it 
does  so  ;  and,  in  the  absence  of  evidence  that  it 
does  form  part  of  the  parish,  it  must  be  taken 
not  to  be  part  of  it.  Jleg.  v.  Mnuon^  8  £1.  &  Bl. 
900 ;  27  L.  J.,  M.  C.  100  ;  4  Jur.,  N.  S.  111. 

There  is  no  presumption  that  any  part  of  the 


sca-shorc  is  parochial,  and  it  lies  on  those  who 
assert  its  parochiality  to  prove  it.  Bridgwater 
Trustees  v.  Bootle-cuni'Linaere^  2  L.  R.,  Q.  B.  4  ; 
36  L.  J.,  Q.  B.  41  ;  15  L.  T.  351 ;  15  W.  R. 
169. 

That  part  of  the  sea-shore  which  lies  between 
high  and  low-water  mark  is  within  and  part  of 
the  adjoining  county,  so  that  the  justices  of  the 
county  have  jurisdiction  to  take  cognizance  of 
offences  committed  thereon,  whether  the  land  Ls 
covered  with  water  or  not  at  the  time  the  offenoe» 
are  committed.  Emlleton  v.  Brown ^  3  El.  &  El. 
234  ;  30  L.  J.,  M.  C.  1 ;  6  Jur.,  N.  S.  1298. 


IL    SEA-WALLS    AND   BANKS. 

Bight  to  Ereot.] — Persons  occupying  lands 
adjoining  the  sea  may  erect  such  defences  as  are 
necessary  for  the  preservation  of  their  own  lands, 
although  such  erections  may  render  it  necessary 
for  their  neighbours  to  do  the  like.  Mex^  v. 
PaghamQCommissioners^j  2  M.&  R.  468  ;  8  B.  & 
C.  353. 

Commisiionert  of  Sewert.] — Commissioners  of 
sewers  for  certain  levels  may  erect  defences  for 
the  preservation  of  land  within  those  levels. 
lb. 


Bepain.]  —  The  23  Hen.  8,  c.  5,  s.  17, 


having  directed  that  laws,  acts,  decrees,  and 
ordinances,  made  by  commissioners  of  sewers, 
shall  stand  good  and  be  put  in  execution  so  long 
time  as  their  commission  cndureth,  and  no  longer, 
except  the  said  laws  and  ordinances  be  engro£cd 
on  parchment,  and  certified  under  the  seals  of 
the  commissioners  into  chanceiy,  and  have  the 
royal  assent ;  and  13  Eliz.  c.  9,  having  directed 
all  commissions  of  sewers  to  continue  in  force 
for  ten  years,  unless  sooner  determined  by  super- 
sedeas or  any  new  commission;  and  that  all 
laws,  ordinances,  and  constitutions,  made  by 
force  of  such  commission,  being  written  on 
parchment,  indented,  and  under  seals,  shall, 
without  such  certificate  or  royal  assent,  continue 
in  force  notwithstanding  the  determination  of 
the  commission  by  supersedeas,  until  repealed  or 
altered  by  new  commissions ;  and  that  all  such 
laws,  ordinances,  and  constitutions,  written  on 
parchment,  indented,  and  sealed,  shall,  without 
certificate  or  royal  assent,  continue  in  force  for 
one  year  after  the  expiration  of  such  commission 
by  lapse  of  ten  years  from  its  teste  : — Held,  fiist, 
that  the  laws,  acts,  decrecs,and  ordinances,  men- 
tioned in  23  Hen.  8,  c.  5,  s.  17,  mean  the  same  as 
the  laws,  ordinances,  and  constitutions  mentioned 
in  13  Eliz.  c.  9  ;  and,  secondly,  that  a  decree 
made  by  commissioners  under  a  former  commis- 
sion, which  had  expired  by  lapse  of  ten  years, 
directing  a  sea-wall  to  be  refounded,  which  had 
been  destroyed  by  a  violent  tempest  and  inunda* 
tion,  and  the  sums  necessary  for  its  construction 
to  be  advanced  by  those  who  were  before  bound 
to  sustain  it  ratione  tenurse  (and  who  did  advance 
the  money  accordingly),  and  that  a  rate  should 
be  made  on  the  level  for  their  reimbunement 
(although  such  decree  had  been  written  on  parch- 
ment, indented,  and  sealed,  which  this  was  not), 
could  not  be  enforced  by  commissioners  under  a 
new  commission,  issued  more  than  a  year  after 
the  expiration  of  the  former  commission,  as  to  bo 
much  of  it  as  remained  unexecuted  ;  though  good 
to  the  extent  to  which  it  had  been  executed. 
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Hex  V.  Sumer*et  {Commissionerg  of  Sawers),  9 
East,  109  ;  3  Smith,  105. 


Liability  of  Adjoining  Owners  for  Ez- 


pensM.] — If  a  sea-bank  or  a  wall,  which  the 
owners  of  particular  lands  are  bound  to  i-epair, 
is  destroyed  by  tempest,  without  any  default  of 
Bach  owners,  the  commissioners  of  sewers  may 
order  a  new  one  (even  in  a  different  form,  if  neces- 
sary) to  be  erected  at  the  expense  of  the 
whole  level.  Rex  r,  Somersi-t  QConimisHoiiers of 
Sewers),  8  T.  R.  312. 

A  landowner  may  be  liable,  by  prescription,  to 
repair  sea-walls,  ratione  teuune,  though  destroyed 
by  extraordinary  tempest.  Heg,  t.  Leigh,  10  A.  & 
E.  398 ;  2  P.  &  D.  367. 

A  mortgagor,  not  in  actual  possession,  but  in 
receipt  of  the  rents  and  of  the  profits  of  lands 
charged  with  repair  of  a  sea-bank,  is  liable 
for  default  of  reparation.  B^g,  v.  Baiter,  2 
L.  K.,  Q.  B.  621 ;  36  L.  J.,  Q.  B.  242  ;  15  W.  R. 
1144. 

Notwithstanding  3  k  4  Will.  4,  c.  22,  s.  15, 
the  commissioners  of  sewers,  under  23  Hen.  8, 
c.  5,  s.  3,  have  power  to  repair  a  sea-bank,  and 
fine  the  person  whose  lands  are  charged  with  the 
repair,  without  giving  him  any  notice  ;  therefore, 
a  presentment,  which  does  not  allege  notice  to 
repair,  but  states  that  the  costs  and  charges  of 
repairing  amount  to  a  certain  sum,  and  a  judg- 
ment thereon,  ordering  that  payment,  are  good. 
lb. 

A  rule  obtained  by  the  conservators  of  the 
Bedford  Level,  for  a  mandamus  to  parties  liable, 
ratione  tenurse,  to  repair  the  banks  of  the  Ouse, 
was  discharged  on  a  preliminary  objection,  that 
by  15  Car.  2,  c.  17,  the  applicants  were  commis- 
sioneis  of  sewers,  and  might  therefore  put  in 
force  against  the  parties  another  remedy.  Beg, 
V.  Gamble,  3  P.  &  D.  122  ;  11  A.  &  E.  69. 

The  commissioners  of  sewere  cannot  maintain 
an  action  against  the  commissioners  of  a  harbour, 
for  breaking  down  a  wall  or  a  dam  erected  by  the 
former,  as  such  commissioners,  across  a  navigable 
river,  as  the  authority  to  be  exercised  by  them 
on  behalf  of  the  public  does  not  vest  in  them 
such  a  property  or  possessory  interest  as  will 
enable  them  to  maintain  such  action.  Newcastle 
Qlhike)  V.  Clark,  2  Moore,  666. 


Orders  ol] — Oi'ders  of  the  commissioners 


of  sewers,  requiring  landowners  to  repair  and 
alter  sea-walls,  may  be  given  In  evidence  as  ad- 
judications by  a  court  of  competent  jurisdiction, 
without  proof  of  their  having  been  acted  upon. 
Beg,  V.  Leigh,  supra, 

Eeimlranement  of  Owner.] — ^Where  the  owner 
of  marsh  lands  was  bound  by  the  custom  of  a 
sewage-level  to  repair  the  sea-walls  abutting  on 
his  own  land,  and  by  an  extraordinary  flood-tide 
the  wall  was  damaged,  the  court  refused  to  grant 
a  mandamus  to  the  commissioners  of  sewers  to 
reimburse  him  the  expense  of  the  repairs  ;  it  ap- 
pearing by  affidavit  that  the  wall  had  been  pre- 
^-iously  presented  for  being  in  bad  repair,  and 
was  out  of  repair  at  the  time  the  accident  hap- 
pened ;  nor  can  the  other  landowners  in  the  level 
oe  called  upon  to  contribute  to  the  repairs  of 
such  wall.  Bex  v.  Mtscjp  (^Commissioners  of 
Setoers),  2  D.  &  R.  700  ;  1 B.  &  C.  477. 

LiaUlity  of  Pnrohaser.]— The   purchaser  of 


lands  situate  below  the  level  of  the  sea  is  bound 
to  inquire  how  all  walls  necessary  for  the  protec- 
tion of  his  property  against  the  encroachments 
of  the  sea  are  maintained.  Morland  v.  Cook,  6 
L.  R.,  Eq.  252  ;  37  L.  J.,  Ch.  826  ;  18  L.  T.  496  : 
16  W.  R.  777. 

Prooeedings  by  Individnal  who  is  Damnified.] 
— An  individual  who  has  suffered  loss  in  conse- 
quence of  a  decay  of  sea-walls,  which  a  corpora- 
tion is  directed  to  repair  under  the  terms  of  a 
grant  from  the  crown,  conveying  a  borough  and 
pier  or  quay  tolls  to  the  corporation,  may  sue  the 
corporation  for  damages.  Lyme  (^Mayor)  v. 
Henley,  3  B.  &  Ad.  77  ;  6  Bing.  91.     Affirmed, 

1  Scott;,  29 ;  1  Bing.  N.  C.  222  ;  2  C.  &  F.  331  ; 
8  Bligh,  N.  S.  690. 

So,  as  the  obligation  concerns  the  public,  an 
indictment  will  lie  for  the  general  default.    /J. 

So,  when  the  obligation  arises  from  prescrip- 
tion. Lynn  (^Mayor)  v.  Tiimer,  Cowp.  86  ;  S,  P,, 
Anon,  Jjofttt  556. 

The  owners  of  lands  fronting  the  sea  are  under 
no  liability  at  common  law  to  repair  sea-walls. 
Hudson  V.  Tahor,  1  Q.  B.  D.  226  ;  46  L.  J.,  Q.  B. 
190 ;  34  L.  T.  249 ;  24  W.  R.  579.      Affirmed, 

2  Q.  B.  D.  298  ;  46  L.  J..  Q.  B.  463  ;  36  L.  T. 
492  ;  25  W.  R.  740— C.  A. 

The  fact  that  an  owner  of  sea  frontage  has 
always  repaired  the  sea  wall  by  which  his  pro- 
perty is  protected  is  in  itself  no  evidence  of  lia- 
bility to  repair  by  prescription  or  ratione  tenune. 
lb, 

A.  was  the  occupier  of  land  and  B.  the  pro* 
prietor  of  adjoining  land  fronting  to  a  creeJc 
communicating  with  the  sea.  It  was  necessary 
that  each  proprietor  having  land  fronting  the 
cieek  should  maintain  a  sea  bank  or  wall  to  keep 
out  the  sea,  and  such  a  sea  wall  had  been  main- 
tained upon  the  creek  time  out  of  mind.  The 
wall  protecting  A.'s  land  was  continuous  with 
that  protecting  B.*s  land,  and  the  level  of  B.'s 
land  was  higher  than  that  of  A.*s.  These  walls 
had  a  tendency  to  gradually  subside,  and  it  be- 
came necessary  from  time  to  time  to  raise  them  to 
the  proper  height  by  placing  fi*esh  materials  on 
the  top.  Owing  to  an  extraordinary  high  tide, 
the  water  flow^  over  B.'s  wall,  and  spread  not 
only  over  his  land,  but  also  over  the  land  of  A., 
doing  considerable  damage.  In  an  action  to  re- 
cover the  amount  of  the  damage,  the  jury  found 
that  the  mischief  had  happened  through  B.'s 
neglect  to  keep  his  wall  at  the  proper  level : — 
Held,  first,  that  the  mere  fact  that  each  fron- 
tager had  always  maintained  the  wall  in  front  of 
his  own  land,  and  that  no  one  had  thought  it 
necessary  to  erect  a  wall  or  bank  to  protect  him- 
self from  the  water  coming  from  his  neighbour's 
land,  was  not  sufficient  evidence  to  establish  a  pre- 
scriptive liability  on  the  part  of  B.  to  maintain 
the  wall  not  only  for  his  own  protection  but  for 
that  of  the  adjoining  landowners.    lb. 

Held,  secondly,  that  by  the  common  law, 
apart  from  prescription,  no  such  liability  was 
cast  on  B.    lb, 

A  railway  was  carried  along  an  embankment 
upon  low  lands  lying  between  a  river  and  A.'s 
land.  The  low  lands  were  separated  from  his  land 
by  a  bank  which,  before  the  railway  embankment 
was  placed  there,  sufficed  to  protect  his  land  from 
the  &)odwater8  of  the  river ;  but  in  consequence 
of  the  embankment,  the  floodwaters  were  unable 
to  spread  themselves  over  the  low  lands  as  for- 
merly, and  flowed  over  the  bank  into  his  land  : 
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•^Held,  that  althoagh  the  company  was  not  re- 
quired by  their  act  to  make  nood  openings  to 
tneir  emoankment,  and  would  not  be  compel- 
lable by  mandamus  to  make  them,  jct,  as  they 
might  by  proper  caution  have  prevented  the 
injury  sustained  by  A.,  an  action  was  maintain- 
able against  them  for  such  injury.  Lawrence  v. 
Great  Northern  R4iUiDay  Company,  16  Q.  B. 
643  ;  6  Bailw.  Cas.  666  ;  20  L.  J.,  Q.  B.  293  ;  15 
Jur.  652. 

No  obligation  arises  f  mm  the  erection  of  a  sea- 
wall to  erect  other  works  for  the  protection  of 
neighbours,  nor  to  indemnifjr  them  against  loss. 
Rex  V.  Pagham  (^Commissioners),  sujfra. 


Bates  for  Eepalrs  to.] — ^A  parish  consisting  of 
two  districts  had  immemorially  been  assessed  to 
the  repairs  of  a  sea-bank  (which  was  necessary 
for  the  protection  of  lands  from  the  sea  in  both 
districts)  by  one  assessment  collected  by  one 
dyke-reeye.  The  commissioners  of  sewers,  with- 
out any  presentment  of  a  jury,  appointed  two 
dyke-reeves,  one  for  each  district,  and  made  a 
rate  on  one  district  exclusively  for  the  repairs  of 
the  sea-bank  : — Held,  that  the  rate  was  void  for 
want  of  a  presentment,  and  that  the  commis- 
sioners were  without  jurisdiction,  and  were  liable 
for  the  taking  of  cattle  under  a  distress  warrant 
issued  by  them  for  arrears  of  such  rate.  Win- 
gate  v.  WaUe,  6  M.  &  W.  739  ;  4  Jur.  860. 

Bight  of  Way  aoqnired  on  Sea-walls.] — 
There  is  no  such  inconsistency  between  the 
powers  and  duties  of  commissioners  of  sewers  to 
keep  up  a  sea  or  a  river  wall,  and  a  right  of 
way  enjoyed  by  the  public  along  such  a  wall,  as 
to  prevent  such  a  right  of  way  being  acquired. 
Oreenwich  Board  of  Works  v.  Maudslay,  5 
L.  K.,  Q.  B.  397  ;  39  L.  J.,  Q.  B.  205  ;  23  L.  T. 
121  ;  18  W.  R.  948. 

Evidence  of  long  and  uninterrupted  user  may 
establish  the  right  of  way  in  such  a  case  as  well 
as  in  the  ordinary  case  of  a  right  of  way  claimed 
and  used  over  the  land  of  an  individual,    lb. 


Bepairs  of  Highway  Swept  away  by  Sea.]— 
A  highway  originally  ran  down  to  the  sea  to  the 
water's  edge.  The  action  of  the  waves  in  process 
of  time  swept  away  a  portion  of  the  land,  and 
destroyed  a  part  of  the  road,  so  that  the  road 
ran  to  the  edge  of  a  cliff  twenty  feet  high.  The 
road  up  to  this  point  was  in  good  repair.  Upon 
an  Indictment  against  a  parish  for  non-repair  of 
the  highway  : — Held,  that  the  road  beyond  the 
edge  of  the  cliff  having  been  swept  away  by 
natural  causes,  there  was  nothing  which  the 
parish  could  reasonably  be  called  on  to  repair, 
in  fsLctf  as  r^arded  that  part,  there  was  no  road 
in  existence,  and  therefore  nothing  to  lepair. 
Jf^g,  V.  Hornsea,  Dears.  C.  C.  291  ;  23  L.  J., 
M.  C.  69  ;  18  Jur.  315. 


III.  WRECK. 

What  ii.]— Timber  found  floating  without  an 
apparent  owner  at  sea,  having  drifted  from  the 
place  where  it  was  moored  in  a  river,  is  not 
wreck  within  17  &  18  Vict.  c.  104,  s.  458,  and 
therefore  persons  securing  such  timber  cannot 
enforce  a  claim  for  salvage  in  respect  of  their 


services.  Palmer  v.  Rouse,  3  H.  &  N.  606  ;  27 
L.J.,  Ex.  137. 

The  term  "  wreck,"  in  3  &  4  Will.  4,  c.  62,  s.  50, 
is  intended  to  apply  to  goods  thrown  on  shore  by 
the  violence  of  the  waves.  Zrgge  v.  Boyd,  1 
C.  B.  92  ;  9  Jur.  307  ;  14  L.  J.,  C.  P.  138. 

And  it  is  not  confined  to  goods  that  would 
pass  to  the  crown  or  the  crown^s  officer  by  virtue 
of  the  prerogative.  Barry  v.  Arnaud,  10  A.&B. 
646  ;  2  P.  &  D.  633. 

A  ship  cannot  be  considered  wreckum  maris, 
nor  the  claim  of  a  lord  ef  a  manor  to  wreck  sus- 
tained, unless  at  the  time  of  taking  possession 
she  is  either  on  the  actual  shore  itself,  or  left 
high  and  dry  on  land.  Tk^  PauHne,  2  Rob., 
Adm.  Rep.,  358  ;  9  Jur.  286. 

Bight  to  Wreok.] — The  grantee  of  wreck  has  a 
special  property  in  all  goods  stranded  within  his 
liberty,  and  may  maintain  trespass  against  a 
wrong-doer  for  taking  them  away,  though  such 
goods  were  part  of  a  caigo  of  a  ship  from  which 
some  persons  escaped  alive  to  land,  and  though 
the  owners  within  a  year  and  a  day  claimed  and 
identified  them  ;  and  though  the  taking  was 
before  any  seizure  on  behalf  of  the  grantee. 
Bunwich  {Bailiffs)  v.  Sterry,  I  B.  &  Ad.  831. 

Parol  evidence  cannot  be  resorted  to  in  order 
to  support  a  prescriptive  right  to  wreck,  if  it 
appears  that  the  property  in  respect  of  which 
wreck  is  claimed  was  in  the  crovm  in  the  time  of 
Charles  the  First,  as  a  jury  could  not  infer  that 
it  was  in  those  under  whom  the  party  claims 
from  time  of  legal  memory.  Alcoek  v.  Cooke,  2 
M.  &  P.  625  ;  6  Bing.  340. 

If  Spanish  dollars,  more  than  100  years  old, 
are  found  in  the  sands  of  a  sea-shore,  it  will  be 
presumed  that  they  came  there  by  the  loss  of 
some  vessel  which  was  wrecked,  although  no 
part  of  any  vessel  is  found  near  them.  Taibot 
V.  Leiois,  6  C.  &  P.  603. 

A  log  of  wood  found  floating  in  the  sea  near 
the  shore  was  drawn  on  a  rock  by  a  person 
wading  into  the  water  ;  another  log  having  been 
cast  upon  the  beach,  and  by  the  next  tide  swept 
out  to  the  sea,  and  then  taken  while  floating, 
these  are  both  droits  of  admiralty,  and  do  not 
belong  to  the  grantee  by  patent  of  wreck  on 
the  coast.  Sta^hpole  v.  R^,',  9  Ir.  R.,  Eq. 
619. 

The  log  cast  on  the  beach  having  been  marked 
by  a  knife,  with  the  design  of  claiming  property 
in  it  for  the  grantee  of  wreck  before  it  was  swept 
back  to  sea,  does  not  prevent  its  becoming  a 
droit  of  admiralty  when  afterwards  found  float- 
ing,   lb. 

The  jurisdiction  of  the  Admiralty  subsists  as 
long  as  the  shore  is  covered  with  water.  The 
rights  of  lords  of  manors  can  exist  only  as  long 
as  the  land  is  left  dry.  The  Pauline,  2  Rob. 
Adm.  Rep.  358  ;  9  Jur.  286. 


SEAMEN. 

See  SHIPPING. 
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SEABCH  WARRANT. 

See  JUSTICE  OF  THE  PEACE. 


SERVICE   OP  WRIT. 

See  PRACTICE, 


SECRETARY  OF  STATE. 

Sea  PUBLIC  OPFICEB. 


SECURITY    FOR   COSTS. 

I.  Of  Appeals.— iSn;  Appeal. 
II.  Oh  Wikdino  up  op  Companies.— iS^ 

COMPAKT. 

III.  In  otheb  Cases. — See  Pbactice. 


SEDUCTION. 

See  HASTE  B  AND  SEBVANT. 


SEPARATION   DEEDS. 

See  HUSBAXD  AND  WIFE. 


SEQUESTRATION. 


See  ECCLESIASTICAIi  LAW— EXECUTION. 


SERVANT. 

Sea  UASTEB  AND  SEBTANT. 


SESSIONS. 

See  JUSTICE  OF  THE  PEACE. 


SET-OPP. 

A.  SINCE     JTTDIOATXnElB     AOTB.  —  See 

Pleading. 

B.  BEFOBE    JT7DICATT7BE    AOTS. 

I.  In  what  Actions. 

1.  In  AotivM  on  Bonds,  1043. 

2.  In  Action*  on  Covenants,  1043. 

3.  In  HepUr'm,  1044. 

4.  In  the  Admiralty  Court,  1044. 

6.  In    County    Courts,^ See  COUNTY 
Court. 

II.  Agbeements  as  to  Sbt-opf,  1044. 

III.  Subject-matter  op  Bbt-of^. 

1.  Generally,  1045. 

2.  Debts  in  same  Right,  1046, 

3.  Mntual  Dehts,  1047. 

4.  Payment  or  Set-off,  1048. 

/).   Unliquidated  or  Liquidated  Claims, 
1048. 

6.  Ground  of  Cross  Action,  1051. 

7.  Bills  and  Xotes  not  Bu^,  1052. 

8.  Overdue  Bills  and  mtes,  1053. 

9.  Penalty    or   Liquidated    Damages, 

1053. 

10.  By  way  of  Deduction  from  Contract 

Price,  1055. 

11.  Judgments,  1057. 

12.  In  Bankruptcy,— See  BANKRUPTCY. 

13.  Of  Costs,See  COSTS. 

IV.  By  and  AGAINST  WHOM. 

1.  Agents,  Factors  and  Brokers,  1060. 

2.  Solicitors,  1065. 

3.  Executors  and  Administrators,  1065. 

4.  Ilushand  and  Wife,  1066. 

5.  InsolTcnts,  1067. 

6.  Insurance  Cases,  1067. 

7.  Master  and  Servant,  1068. 

8.  Partners,  1069. 

9.  Trustees  and  Assignees,  1071. 

10.  Auctioneers, — See  Sale. 

11.  Assignees  of  Banhmpts, — See  BANK- 

RUPTCY. 

12.  Against  Rent, See  LANDLORD  AND 

Tenant. 

13.  Members  of  Companies, — See  COM- 

PANY. 

V.  In  Equity,  1073. 
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VL  Plbadings  and  Evidence. 

1.  Pleay  1074. 

2.  RupUeation  and  Rejoinder ^  1075. 

3.  Ectdence  and  Trial,  1076. 

VII.  Effect  of  Set-off,  1078. 

VIII.  PabticulabS;— ^<?    PRACTICE    (^Parti- 
cular 8)» 


B.    BEFORE  JUDICATURE  ACTS. 

I.    IN  WHAT  ACTIONS. 

1.  Ik  Actions  on  Bonds. 

In  what  Cases.J^A  set-off  may  be  pleaded  to 
an  action  on  a  bond,  the  condition  of  which  is 
for  the  payment  of  an  annuity  or  a  growing 
sum.  ColliM  y.  Collins,  2  Buir.  820  ;  2  Ld.  Ken. 
530. 

But  to  an  action  on  a  bond  conditioned  for 
replacing  stock,  a  set-off  cannot  be  pleaded. 
aUlingham  v.  WasUett,  M'Clel.  198  ;  13  Price, 
484. 

Nor  to  an  action  on  a  bond  conditioned  to 
indemnify  generally.  Atwool  v.  Atwool,  1  El.  & 
Bl.  21  ;  1  C.  L.  R.  242  ;  22  L.  J.,  Q.  B.  287  ;  17 
Jur.  789. 

The  plaintiff  and  the  defendant  were  partners ; 
they  dissolved  the  partnership,  the  plaintiff 
agreeing  to  take  all  the  debts  of  the  firm  upon 
himself,  and  to  release  the  defendant  from 
liability,  and  the  defendant  giving  hiTti  a  bond 
for  a  certain  sum,  payable  by  instalments.  The 
plaintiff  failed  to  pay  a  debt  due  from  the  firm, 
whereupon  the  creditors  sued  the  defendant  and 
obtained  judgment,  and  issued  a  fi.  fa.,  under 
which  the. sheriff  seized  and  sold  the  defendant's 
goods,  and  out  of  the  proceeds  paid  the  debt : — 
Bemble,  that,  in  an  action  on  the  bond,  the  de- 
fendant was  entitled  to  set  off  as  money  paid  the 
sum  so  paid  by  the  sheriff.  Jiodgers  v.  Maw, 
15  M.  &  W.  444 ;  4  D.  &  L.  66  ;  16  L.  J.,  Ex.  137. 

Pleadings.]— A  defendant  must  set  forth  in 
the  plea  what  is  really  due  on  the  bond,  before 
he  is  entitled  to  set  off  any  cross  demand.  Sym- 
mans  v.  Knox,  3  T.  R.  65.  And  see  Orimioood  v. 
BarrU,  6  T.  R.  460. 

To  an  action  on  a  bond,  conditioned  for  pay- 
ment of  interest  half-yearly,  and  the  principal 
sum  six  months  after  notice,  the  defendant 
pleaded  a  set-off  exceeding  the  interest  due, 
which  set-off  accrued  before  the  commencement 
of  the  action,  but  after  the  interest  became  pay- 
able, with  an  allegation  that  notice  to  pay  the 
principal  had  not  been  given  : — Held,  that  the 
plea  was  an  answer  to  the  action.  Zee  v. 
Lester,  7  C.  B.  1008  ;  7  D.  &  L.  137  ;  18  L.  J., 
C.  P.  312. 


2.  In  Actions  on  Covenants. 

When  Allowed.] — In  an  action  on  a  covenant  for 
unliquidated  damages,  damages  arising  from  the 
breach  of  other  covenants  to  be  performed  by  the 

Slaintiff  cannot  be  pleaded  by  way  of  set-off. 
lowlett  V.  Strickland,  Cowp.  66  ;  &  P,,  Older- 
shaw  V.  Thompson,  5  M.  &  S.  164  ;  1  Stark.  311. 
To  an  action  on  a  covenant  for  rent  by  a  land- 
lord, the  defendant  cannot  set  off  any  uncertain 
damages  that  he  may  be  entitled  to  recover 


against  the  landlord  on  any  of  the  other  cove- 
nants in  the  lease.  Weigal  v.  Waters,  6  T.  R. 
488. 

In  an  action  on  a  covenant  for  not  indemnify- 
ing a  person  against  taxes,  no  plea  of  set-off  can 
be  sustained.     Cooper  v.  Robinson,  2  Chit.  161. 

In  an  action  on  a  covenant,  the  defendant  can« 
not  set  off  a  sum  alleged  to  be  due  on  a  guarantee 
under  seal.  Williams  v.  Flight,  2  D.,  N.  S.  11 ; 
7  Jur.  197. 

3.  In  Replevin* 

The  statutes  of  set-off  do  not  extend  to  replevin* 
Laycoch  v.  Tuffjiell,  2  Chit.  531 ;  S.  P.,  AbsoUim 
V.  king,  Bull.  N.  P.  181. 

Therefore,  a  plaintiff  in  replevin  cannot  plead 
in  bar  a  set-off  to  an  avowry  for  rent.    lb. 

But  a  tenant  may  plead  payment  of  gionnd« 
rent  in  bar  of  an  avowry  for  rent.  Saps/ord  t» 
Fletcher,  4  T.  R.  511. 

4.  In  the  Advibalty  Coubt. 

No  set-off  is  allowed  in  this  court,  save  in  the 
exceptional  case  of  suits  for  mariners'  wages. 
The  Bon  Francisco,  Lush.  Adm.  Cas.  468;  31 L.  J., 
Adm.  14, 


II..  AGREEMENTS  AS  TO   SET-OFF. 

Creditor  Borrowing  from  Debtor.] — If  a  credi- 
tor borrows  money  of  his  debtor  on  the  security 
of  a  note,  even  under  an  express  promise  of 
repayment,  he  may  nevertheless  set  off  the 
amount  of  his  original  debt.  Leehmere  v.  HdW" 
kins,  2  Esp.  626.  And  see  Preston  v.  ShuttoHf 
1  Anst.  50. 

A  set-off  was  allowed  in  equity  where  a 
creditor  had  borrowed  from  the  debtor  under  an 
express  promise  to  pay.  Taylor  v.  Okey,  13  Vea» 
180. 

In  Writing.] — ^If  a  creditor  consents  that  his 
debtor  shall  set  off  the  debt  against  a  debt  due 
from  the  creditor  to  another  person,  it  seems 
that  the  agreement,  although  not  in  writing,  is 
valid.  Coxen  v.  Chadlcy,  5  D.  &  R.  417  ;  3  B. 
&  C.  596  ;  1  C.  &  P.  174,  478. 

Delivery  of  CK>ods.] — If  A.  agrees  to  make  a 
waggon  for  B.,  and  makes  it  accordingly,  but 
refuses  to  dcHyer  it  unless  the  money  is  paid  on 
delivery,  the  money  which  was  to  be  paid  for  the 
waggon  may  be  set  off  against  any  demand  of  B, 
against  A.  for  goods  baigained  and  sold.  Dun* 
more  v.  Taylor,  Peake,  41. 

B.,  a  creditor  of  A.,  employed  A.  to  repair  a 
carriage,  undertaking  to  pay  ready  money  for  the 
repairs: — Held,  that  B.  could  not,  upon  offering 
to  set  off  an  adequate  portion  of  the  debt,  require 
the  re-deliveiy  of  the  carriage  without  payment 
of  the  repairs.  Clarke  v.  Fell,  1  N.  &  M.  244  ; 
4  B.  &  Ad.  404. 

Hade  by  Broker.] — ^An  agreement  by  a  broker 
that  he  will  sell  goods  for  his  principals,  and  pay 
over  the  proceeds,  without  setting  off  a  debt  then 
due  from  the  principals  to  him,  is  not  binding  on 
the  broker  so  as  to  deprive  him  of  his  legal  right 
of  lien  or  set-off.  JiPGillivray  v.  Simpson,  9  D* 
&  R.  35  ;  2  C.  &  P.  320. 

But  if  he  also  agrees  not  to  set  off  a  debt  due 
from  a  prior  firm,  which  by  a  preyions  letter  the 
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principals  had  agreed  to  pay  him,  the  principals 
having  assomcd  the  f  ands  of  that  firm ;  the 
letter  and  the  agreement  must  be  set  against 
each  other,  and  the  broker  will  not  be  allowed  to 
set  off  that  debt  against  the  proceeds  of  the  goods. 

Proof  of.] — ^An  allegation  of  an  agreement  to 
set  off  a  specific  joint  debt  against  specific  scpa-. 
rate  debts  prcvioasly  accrued,  is  in  substance 
proved  by  evidence  of  an  agreement,  prior  to  the 
debts  accruing,  to  set  off  all  joint  debts  that 
should  thereafter  arise  against  all  separate  debts. 
Kinnerley  v.  Ilof^acU^  2  Taunt.  170. 


III.    SUBJECT-MATTER  OF  SET-OFF. 
].  Genebally. 

Baftirooable  by  Action.] — The  right  of  a  defen- 
dant in  an  action  to  set  off  a  debt  due  from  the 
plaintiff  to  him,  under  2  Geo.  2,  c.  22,  s.  13,  exists 
only  where  the  debt  sought  to  be  set  off  is  en- 
forceable by  action.  Jtawley  v.  Rawley,  1  Q.  B. 
D.  460 ;  45  L.  J.,  Q.  B.  675 ;  35  L.  T.  191  ;  24 
W.  B.  995— C.  A. 

Where  a  defendant  sought  to  set  off  a  debt, 
arising  upon  the  promise  of  an  infant,  such  pro- 
mise not  naving  been  ratified  in  accordance  with 
9  Geo.  4,  c.  14,  s.  5  : — Held,  that  the  replication 
of  infkncy  to  the  plea  of  set-off  was  a  sufficient 
ans^ver,  and  that  the  plaintiff  was  entitled  to  re- 
cover,   lb. 

The  words  in  9  Geo.  4,  c.  14,  s.  6,  "  no  action 
shall  be  maintained,"  extend  to  cases  of  set-off ; 
EO  that  a  defendant  may  not  set  off  a  promise  of 
an  infant  supported  merely  by  a  parol  ratifica- 
tion after  full  age  in  an  action  brought  against 
him  by  the  infant,  any  more  than  he  might  sue 
the  infont  upon  such  promise,  both  being  equally 
precluded  by  the  above  section.    Ih, 

Dobt  Bno  at  Timo  of  Action  brought.]— A 
defendant  can  set  off  those  debts  only  which 
were  due  to  him  from  the  plaintiff  at  the  time  of 
action  brought,  as  well  as  at  the  time  of  plea 
pleaded.  Braithicaite  v.  Coleman,  4  N.  &;  M. 
654. 

A  debt  accruing  due  since  action  cannot  be  the 
subject  of  a  set-off  in  such  action.  Richardit  v. 
James  or  Jone^,^  D.  & L.  52 ;  2  Ex.  471 ;  17  L.  J., 
Ex.277. 

There  can  be  no  set-off  in  an  action  brought 
upon  a  contract  for  the  sale  of  goods  on  credit 
for  a  bill  at  a  certain  time,  when  the  action  is 
bronght  before  the  expiration  of  the  time  which 
the  bill  had  to  run.  IlutchiMon  v.  Reid,  3  Camp. 
329. 

A.  remitted  a  bill  of  exchange  to  B.,  to  be  paid 
to  a  third  person  on  A.*8  account.  B.  discounted 
the  bill,  but  did  not  pay  over  the  proceeds,  upon 
which  A.  sued  him  for  money  had  and  received : 
— Held,  that  a  set-off  was  admissible.  Thorpe  v. 
Thorpe,  2  B.  &  Ad.  580. 

Oobt  must  bo  Bno  at  Trial.] — ^A  debt  sought  to 
be  set  off  must  continue  due  up  to  the  time  of 
trial.  Eiftan  or  Eaton  v.  Littledale,  7  D.  &  L. 
55  ;  4  Ex.  159  ;  18  L.  J.,  Ex.  369. 

The  plaintiff  sold  for  the  defendant  a  horse, 
and  received  the  price.  The  purchaser  after- 
wards rescinded  the  contract,  on  the  g^und  of 
fraud,  and  was  repaid  the  purchase-money.  In 
an  action  by  the  plaintiff  for  the  keep  of  the 


horse  : — Held,  that  the  defendant  could  not  set 
off  the  price  as  money  received  for  his  use,  it 
having  ceased  to  be  so  when  the  contract  was 
defeated  by  the  purchaser,  although  the  defen* 
dant  was  ignorant  of  the  fraud.  Murray  v. 
Mann,  2  Ex.  588 ;  17  L.  J.,  Ex.  256 ;  12  Jur. 
634. 

Whero  Estoppel  operatos.] — ^Where  the  pay« 
master  of  a  regiment  gave  credit  in  a  running 
account  with  an  officer  on  a  foreign  station,  for 
sums  of  money  as  increased  pay  and  allowances, 
to  which,  from  a  misconstruction  of  a  general 
order,  he  supposed  the  officer  was  entitl^,  and 
after  having  been  apprised  by  the  Board  of 
Ordnance  that  such  sums  would  not  be  allowed, 
suffered  the  officer  to  remain  in  ignorance  of  this 
fact  for  four  years : — Held,  in  an  action  by  the 
officer^s  personal  representatives,  for  pay  remain- 
ing due,  that  the  paymaster  was  concluded  by 
the  account  in  which  he  had  erroneously  given 
credit  for  the  increased  allowance,  and  was  not 
at  liberty  to  set  off  the  latter  against  the  demand* 
Skyring  v.  Greenwood,  6  D.  &  R.  401  ;  4  B.  &  C. 
281  ;  1  C.&P.  517. 

Faymont  into  Court  in  another  Aotion.] — It  is 
no  objection  to  a  plea  of  s^t-off,  that  the  defen* 
dant  has  brought  an  action  against  the  plaintiff 
for  the  same  sum,  in  which  the  plaintiff  has  paid 
the  amount  of  the  demand  into  court.  Beans  v. 
ProMer,  3  T.  K.  186. 

2.  Debts  in  same  Bight. 

Solo  ai  to,  must  bo  oomplied  with.] — One 
debt  cannot  be  set  off  against  another  if  due  in 
different  rights.     Whitaker  v.  Rush,  Amb.  407. 

There  can  be  no  set-off  either  at  law  or  in 
equity,  where  either  of  the  debts  is  a  debt  in  autre 
droit.  Gale  v.  LiUtrell,  1  Y.  &  J.  180 ;  *S'.  P,, 
Harvey  v.  Wood,  5  Madd.  459. 

A  joint  debt  cannot  be  set  off  against  a  sepa- 
rate debt  at  law  ;  but  may  in  equity,  under  par- 
ticular circumstances,  as  where  there  is  a  clear 
series  of  transactions  in  which  joint  credit  has 
been  given.     Vulliamy  v.  Xoble,  3  Mer.  618. 

A  guarantee  to  the  amount  of  a  certain  sum  of 
money  given  for  a  third  person  cannot  be  set  off, 
Crawford  v.  Stirling,  4  Esp.  207. 

The  clerk  of  the  course  at  a  race  cannot  set  off 
a  claim  of  an  unpaid  stake  due  from  the  plaintiff 
on  one  race  against  the  stake  of  another  race  won 
by  the  plaintiff's  horse.  Churlton  v.  Ilill,  5  C.  & 
P.  147. 

The  plaintiff,  in  payment  of  bets  on  horse 
races,  gave  the  defendant  three  cheques  on  the 
plaintiff*s  bankers  payable  to  bearer  on  demand, 
which  were  indorsed  by  the  defendant  to  third 
persons,  to  whom  they  were  paid  by  the  plain- 
tiffs bankers  ;  in  an  action  to  recover  back  the 
sums  so  paid,  the  defendant  sought  to  set  off  the 
amount  of  a  cheque  drawn  by  M.,  payable  to 
bearer  on  demand,  which  was  g^ven  by  the  defen- 
dant to  the  plaintiff  in  payment  of  a  bet  and  was 
cashed  by  him  : — Held,  that  the  payment  of  the 
cheques  by  the  plaintiff's  bankers,  being  a  pay- 
ment by  his  direction,  on  his  account,  and  in  dis- 
charge of  his  liability,  was  a  payment  by  the 
drawer  of  the  cheque  to  the  indorsee  thereof 
within  s.  2,  and  that,  therefore,  the  plea  of  set  off 
could  not  be  sustained,  inasmuch  as  M.,  and  not 
the  defendant  himself,  paid  the  amount.  Lynn 
Y.  Bell,  10  Ir.  B.,  C.  L.  487. 
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A  corporation,  in  addition  to  tlie  ordinary 
f  anctions  of  a  mnnicipal  corporation,  performed 
those  of  managers  of  baths  and  washhooses,  and 
also  those  of  a  local  board  'of  health,  and  kept  at 
a  bank  three  separate  acconnts,  corresponding  to 
these  three  classes  of  transactions.  At  the  time 
of  the  bank  suspending  payment,  there  was  due 
to  it  on  the  account  of  the  municipal  affairs 
of  the  corporation  a  large  sum  of  money,  and 
there  was  due  from  the  bank  to  the  corpora- 
tion, in  respect  of  the  local  board  of  health 
account,  a  similar  sum : — Held,  that  the  cor- 
poration might  set  off  these  claims  one  against 
the  other,  inasmuch  as  though  the  accounts  were 
separate,  the  corporation  was  a  debtor  in  the 
one,  and  creditor  in  the  other,  and  in  the  same 
right.  Pedder  v,  Preston,  (^Mayor)^  11  C,  B., 
N.  S.  535  ;  31  L.  J.,  C.  P.  291  ;  9  Jur.,  N.  S.  496  ; 
6  L.  T.  540  ;  10  W.  R.  773. 

A.  has  a  joint  demand  against  B.  and  C, 
who  are  also  creditors  of  A.  B.  by  letter 
having  made  himself  separately  liable  to  A.  on 
account  of  the  demand  originally  joint,  cannot, 
either  at  law  or  in  equity,  set  off  the  joint  debt 
due  from  A.  to  himself  and  C.  Ross,  Ex  parte, 
Buck,  125. 

In  an  action  of  contract  by  A.  against  B.,  a 
joint  and  several  promissory  note,  made  to  B.  by 
A.,  C,  D.  and  E.,  may  properly  be  set  off.  Otoeti> 
V.  Wilkinson,  5  C.  B.,  N.  S.  526  ;  28  L.  J.,  C.  P. 
3  ;  6  Jur.,  N.  S.  102. 

Cross-demands  existing  in  separate  rights  can- 
not be  set  off  one  against  the  other,  in  equity, 
except  under  special  circumstances.  Stammers 
V.  Mliott,  3  L.  II.,  Ch.  195  ;  37  L.  J.,  Ch.  353  ;  18 
L.  T.  1  ;  16  W.  R.  489. 

The  plaintiff  drew  a  bill  nominally  for  a  par- 
ticular use,  which  he  was  authorized  to  do,  and 
discounted  it  with  some  bankers,  who  held  the 
joint  guarantee  of  both  the  defendants  for  those 
particular  bills ;  the  plaintiff  then  used  the  money 
for  the  purpose  of  releasing  one  of  the  defen- 
dants from  arrest ;  the  other  defendant  was 
obliged  to  pay  the  bill  under  the  guarantee.  In 
an  action  for  wages,  one  of  the  defendants  set 
off  this  payment : — Held,  that  he  could  not  do 
80.    Jones  V.  Flewijig,  7  B.  &  C.  217. 

There  is  no  rule  that  a  debt  due  to  joint  credi- 
tors, which  has  been  contracted  by  fraud,  can  be 
set  off  against  a  separate  debt  due  from  one  of 
the  joint  creditors.  Mtddleton  v.  Pollock,  Knight 
and  Raym4)nd,  Ex  parte,  20  L.  R.,  Eq.  515  ;  44 
L.  J.,  Ch.  618. 

P.,  the  solicitor  of  K.  and  R.  (who  were  trus- 
tees of  a  marriage  settlement),  received  on  their 
behalf  4,0O0Z.,  and  represented  that  he  had 
invested  the  whole  of  it  on  mor^gc.  He  did 
invest  on  mortgage  two  sums  of  2,200Z.  and 
850?.,  part  thereof  ;  but  he  never  invested  the 
balance  of  950Z.  Tbe  debt  of  2,200Z.  was  (with 
the  knowledge  of  K.  and  R.)  paid  off  and  re- 
ceived by  P.,  and  retained  by  him  for  reinvest- 
ment ;  but  no  reinvestment  was  ever  made.  P. 
died  insolvent : — Held,  that  neither  of  the  sums 
of  2,200Z.  and  950Z.  due  from  his  estate  could  be 
set  off  against  a  separate  debt  due  to  the  estate 
from  K.    Ih, 

SecfuHher  infra,  IV.  8,  Pabtnebs. 


3.  Mutual  Debts. 

What  are.]— The  8  Geo.  2,  c.  24,  s.  5,  applies 
only  where  the  debts  between  the  parties  are 
mutual  legal  debts,  the  object  of  the  statute 


being  to  prevent  cross-actions  between  the  same 
parties.  Isberg  v.  Botcden,  8  Ex.  852  ;  1  C.  Ij.  R. 
722  ;  22  L.  J.,  Ex.  322. 

To  an  action  for  freight  due  upon  a  charter- 
party,  the  defendant  pl^ided  that  the  plaintiff 
entered  into  the  chartcrparty  as  master  of  the 
vessel,  and  for  and  on  behalf  of  and  as  agent  for 
the  vessel ;  that  the  plaintiff  never  hsA  any 
beneficial  interest  in  the  chartcrparty,  nor  bad 
he  any  lien  whatever  on  the  freight,  and  that  he 
brought  the  action  solely  as  agent  and  trustee  for 
the  owner.  The  plea  proceeded  to  state  that  the 
owner  was  indebted  m  a  sum  of  money  to  the 
defendant,  which  he  offered  to  set  off  against  the 
plaintiff's  claim : — Held,  that  such  debt  was  not 
a  mutual  debt  within  2  Geo.  2,  c.  22,  s.  13,  and 
8  Geo.  2,  c.  24,  s.  5,  and  therefore  that  the  plea 
was  bad.  Attoool  v.  Atwool,  1  £L  &  Bl.  21  ; 
1  C.  L.  R.  242  ;  22  L.  J.,  Q.  B.  287  ;  17  Jur.  789. 

4.  Payment  ob  Set-off. 

In  what  Cases.]— The  defendant  being  in- 
debted to  the  plaintiff  on  a  bill  of  exchange  for 
25/.,  and  being  unable  to  pay  the  full  amount, 
left  91.  lOs.  in  cash,  and  a  bill  for  17/.  in  renewal 
of  the  balance,  at  the  plaintiff's  house  in  discharge 
of  the  debt.  A  few  days  afterwards  he  met  the 
plaintiff,  who  then  refused  to  take  the  bill  in 
renewal,  and  stated  he  should  retain  the  cash  as 
payment  of  another  debt,  which  he  said  was  due. 
The  defendant  then  demanded  back  the  money 
in  addition  to  the  bill ;  but  the  plaintiff  refused 
to  return  it.  The  plaintiff  shortly  afterwards 
sued  the  defendant  on  the  original  bill : — Held, 
per  Pollock,  C.  B.,  and  Piatt,  B.,  that,  under  the 
circumstances,  the  receipt  and  retainer  of  the 
money  by  the  plaintiff  were  evidence  of  pay- 
ment. Per  Parke,  B.,  and  Martin,  B.,  that  they 
did  not  amount  to  a  payment,  but  to  a  set-off. 
Thonias  v.  CrMS,  7  Ex.  728  ;  21  L.  J.,  Ex.  251. 

On  a  settlement  of  accounts  between  the  plain- 
tiff and  the  defendant,  the  plaintiff  was  found  to 
have  been  overpaid  by  IZ.  11^.  5d.,  which  sum  (as 
the  jury  found)  it  was  agreed  should  go  to  the 
defendant's  credit  in  their  future  dealings.  This 
claim,  however,  was  barred  by  the  statute  of 
limitations.  The  plaintiff  afterwards  did  work 
for  the  defendant,  to  the  amount  of  51,  6».  Gd^ 
and  brought  an  action  to  recover  that  sum.  The 
defendant  paid  il.  into  court : — Held,  that  he  had 
a  good  answer  to  the  balance  of  1/.  6«.  6^.  under 
never  indebted.  Smith  v.  Winter,  12  C.  B.  487  ; 
21  L.  J.,  C.  P.  158  ;  16  Jur.  908. 

If  A.  agrees  to  do  work  for  a  certain  sum  of 
money,  and  afterwards  B.  purchases  some  of 
the  materials  which  are  worked  up  by  A.,  the 
money  expended  on  that  account  must  be  set 
off.     Allinson  v.  Duties,  Peake*s  Add.  Cas.  82. 

If  a  landlord  directs  a  tenant,  who  is  overseer 
of  the  poor,  to  pay  on  the  landlord's  account 
rates  irregularly  assessed  on  him,  and  promises 
that  the  levies  shall  eat  out  the  rents,  the  tenant 
may  set  them  off,  or  prove  them  as  payment,  in 
an  action  for  use  and  occupation.  Itoper  v. 
Bumford,  3  Taunt.  76. 

5.  Unliquidated  or  Liquidated 
Claims. 

Ascertained  Amount  necessary  so  ai  to  be  8ot- 
offl] — Damages  cannot  be  recovered  by  set-off. 
Freeman  v.  Hegett,  1  W.  Bl.  394  ;  S,  P.,  How 
Ictt  V.  Strickland,  Cowp.  56, 
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A  plaintiff  having  given  a  guarantee  for  the ; 
payment  of  1,600/.,  and  any  other  sums  which 
might  be  adyanced  to  his  son  by  the  defendant, 
a  claim  in  respect  of  money  so  advanced  on  the 
guarantee  is  not  the  subject  of  a  set-off.  Morlcy 
T.  InglU,  6  D.  P.  C.  202  ;  6  Scott,  314  ;  4  Bing. 
N.  C.  58  ;  3  Hodges,  270. 

Where  damages  arc  unliquidated  and  there  is 
not  a  mutuality,  there  cannot  be  a  set-off.  Grant 
V.  Royal  Exchange  Assurance  Company^  5  M.  & 
8.  439. 


niustratioxiB.  ] — By  a   charterparty  A. 


agreed  to  pay  B.,  the  master  of  a  vessel,  one- 
thiid  of  the  freight  at  the  final  sailing  of  the 
▼esscl,  the  same  to  be  returned  to  A.  if  the  cargo 
should  not  be  delivered  at  the  port  of  destina- 
tion, A.  insuring  at  the  owner*s  expense  and  de- 
ducting the  costs  out  of  the  first  payment.  A. 
paid  the  one-third  freight,  deducting  the  costs  of 
insnranoe.  The  ship  and  cargo  were  lost ;  and 
A.  brought  an  action  to  recover  back  the  one- 
third  freight.  B.  pleaded  that  the  loss  of  the 
one-third  freight  was  a  loss  which  A.  was  to  be 
insured  against ;  that  A.  insured  so  negligently, 
that  the  insurance  was  useless ;  and  that  by  such 
negligence  A.  became  liable  to  B.  for  the  same 
amount  which  he  claimed  from  B.,  and  to  make 
good  the  same  to  B.  : — Held,  that  the  plea  was 
bad  ;  that  the  conclusion  of  law  as  to  A.*s  liabi- 
lity was  not  warranted  by  the  £ACts  stated,  as 
the  amount  to  be  recovered  by  B.,  as  damages 
for  A.'s  negligence,  was  not  necessarily  iden- 
tical with  that  sued  for  by  A.  Charles  v. 
Alton,  15  C.  B.  46  ;  23  L.  J.,  C.  P.  197  ;  18  Jur. 
1105. 

The  defendant  at  the  plaintiff's  request  became 
a  shareholder  and  director  of  a  company  on  re- 
ceiving from  the  latter  the  following  guarantee  : 
^*  In  consideration  of  your  having  at  my  request 
agreed  to  become  a  shareholder  of  the  Surrey 
Gas  Company,  and  to  be  and  act  as  a  director,  I 
hereby  undertake  to  and  agree  to  guarantee,  in- 
demnify, and  save  you  harmless  from  and  against 
all  losses,  costs,  charges,  damages  and  expenses 
which  you  may  bear,  incur,  sustain  or  be  put  to 
by  reason  ther^f,  or  on  account  of  your  acting  | 
as  such  director  " : — Held,  in  an  action  against ' 
the  defendant,  that  he  was  entitled  to  set  off  as  i 
money  paid  his  expenses  of  travelling  from  the 
country  to  London  to  attend  the  meetings  of  the 
company  as  director.  Hutchinson,  v.  Sidney^  10 
Ex.  438  ;  24  L.  J.,  Ex.  25. 

Where  a  declaration  stated  that  in  considera- 
tion that  the  plaintiff,  for  the  accommodation 
and  at  the  request  of  the  defendant,  would  ac- 
cept certain  bills  of  exchange,  and  would  deliver 
them  so  accepted  to  the  defendant,  in  order  that 
he  might  negotiate  them  for  his  own  benefit,  he 
undertook  to  provide  money  for  the  payment  of 
the  bills  as  they  became  due,  and  to  indemnify 
the  plaintiff  for  any  loss  or  damage  by  reason  of 
the  acceptance  thereof ;  and  assigned  for  breach, 
that  he  did  not  provide  money  for  the  bills,  nor 
indemnify  the  plaintiff  from  damage,  by  reason 
whereof  he,  as  acceptor,  was  forced  and  obliged 
to  pay  to  the  holders  of  the  bills  certain  sums  of 
money,  with  interest,  charges,  and  expenses : — 
Held,  that,  as  the  plaintiff  might  be  entitled  on 
this  declaration  to  recover  special  damage,  a  set- 
off was  not  a  good  plea.  Ilardcagtle  v.  Xcthcr- 
wood,  5  B.  &  A.  93. 

A  declaration  stated  that,  in  consideration  that 
the  plaintiff  would  accept,  for  the  defendant's 


accommodation,  a  bill  of  exchange  drawn  by  him 
on  the  plaintiff,  and  would  deliver  it  to  the  de- 
fendant in  order  that  he  might  negotiate  it  for 
his  o\vn  use,  he  promised  the  plaintiff  to  indem- 
nify and  save  him  harmless  from  any  consequent 
loss  or  damage  ;  and  that  the  plaintiff  accepted 
the  biU  and  delivered  it  to  the  defendant.  Breach, 
that  he  did  not  indemnify  or  save  hannless  the 
plaintiff  from  loss  or  damage  :  and  the  plaintiff, 
as  acceptor,  was  obliged  to  and  did  pay  W.,  the 
holder,  the  amount  of  the  bill  and  interest,  and 
costs  of  an  action  on  the  bill  by  W.  against  the 
plaintiff,  as  acceptor ;  and  the  plaintiff  also  in- 
curred costs  and  expenses  in  defending  and 
settling  the  action,  rlea,  first,  to  so  much  of 
the  dedaration  as  rclated  to  the  claim  in  respect 
of  the  payment  to  W,  of  the  amount  of  the  bill 
and  interest,  a  set-off  ;  and  a  plea,  secondly,  to 
so  much  of  the  claim  as  related  to  the  costs  of 
the  action  brought  by  W.  against  the  plaintiff 
and  the  costs  and  expenses  incurred  in  defending 
and  settling  the  action,  that  the  whole  of  the 
costs  and  expenses  was  incurred  by  the  plaintiff 
at  the  defendant's  request;  concluding  with  a 
set-off : — Held,  that  the  first  plea  was  good,  for 
that  the  plaintiffs  claim  in  respect  of  the  amount 
of  the  bill  and  interest  was  a  liquidated  demand, 
capable  of  being  ascertained  with  precision  at 
the  time  of  pl(»ding,  and  was  separated  from 
the  rest  of  the  claim,  though  mixed  up  with  it 
in  one  count,  but  that  the  second  plea  was  bad, 
being  pleaded  to  costs  and  expenses  incurred  by 
the  plaintiff,  but  not  paid,  and  therefore  not 
constituting  a  liquidated  demand  to  which  a 
set-off  could  be  pleaded.  Crampton  v.  Walker , 
3  El.  &  El.  321  ;  30  L.  J.,  Q.  B.  19 ;  9  AV.  K. 
98. 

So  where  under  a  declaration  on  an  agreement 
to  indemnify  the  plaintiff  against  the  costs  which 
he  might  be  obliged  to  pay  in  an  action  conducted 
by  the  defendant  as  the  attorney  of  the  plaintiff, 
with  an  allegation  that  he  was  compelled  to  pay 
in  such  action  a  certain  sum  for  costs ;  and  breach, 
that  the  defendant  had  not  indemnified  the  plain- 
tiff, or  paid  such  sum : — Held,  that  a  plea  of 
set-off,  pleaded  to  so  much  of  the  declaration 
as  related  to  the  plaintiff's  claim  in  respect  of 
the  pavment  of  the  sum  for  costs,  was  good. 
Brown  Y,  Tibhits,  11  C.  B.,  N.  S.  855  ;  31  L.  J., 
C.  P.  206  ;  6  L.  T.  385  ;  10  W.  R.  465.  See  also 
eases  pout,  col.  1067. 

Equitable  Set-ofll]— In  an  action  by  assignees 
of  a  bankrupt  to  recover  the  price  of  machinery 
supplied  by  the  bankrupt,  the  court  allowed  the 
defendant  to  plead  an  equitable  set-off  for  un- 
liquidated damages  arising  out  of  the  same 
contract.  Maheham  v.  Crow,  15  C.  B.,  N.  S. 
847. 

To  a  declaration  for  money  lent  and  paid  and 
commission  the  defendant  pleaded  for  a  defence 
on  equitable  grounds,  that  it  was  agreed  between 
the  plaintiffs  and  himself,  on  the  following 
terms,  viz.,  that  he  should  consign  certain  rice 
to  the  plaintiff's  firm  at  Buenos  Ayres  and 
Monte  Video,  for  sale  by  the  plaintiffs  for  him 
upon  commission ;  that  the  plaintiffs  should 
make  certain  advances  against  the  rice  and  pay 
the  expenses  of  the  consignment ;  and  that  the 
plaintiffs  should  sell  the  rice,  and  satisfy  out  of 
the  proceeds  the  advances,  expenses,  and  com- 
mission, and  pay  to  the  defendant  the  balance 
remaining  out  of  such  proceeds.  The  plea  fur- 
ther stated  that  the  rice  was  duly  consigned  to 
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the  plaintiffs  under  the  agreement ;  that  the 
claims  in  the  declaration  were  the  advances, 
expenses,  and  commission  conteinplated  by  the 
agreement;  and  that  the  plaintiffs  were  gniltj 
of  such  negligence  and  Improper  conduct  in  the 
care  of  the  rice  and  the  management  of  the  sale 
of  it,  that  it  fetched  much  less  than  it  ought  to 
have  done,  and  was  insufficient  to  satisfy  the 
advances,  expenses,  and  commission,  whereas  it 
would,  but  for  their  negligence  and  misconduct, 
have  realized  sufficient,  and  much  more  than 
sufficient,  to  have  fully  paid  and  satisfied  the 
same,  and  the  deficiency  arising  upon  the  sale, 
which  was  the  claim  for  which  the  action  was 
brought,  had  therefore  entirely  arisen  from  the 
plaintiffs*  negligence,  default,  and  misconduct : 
—Held,  a  bad  plea.  BeH  v.  mil,  8  L.  R.,  C.  P. 
10  ;  42  L.  J.,  C.  P.  10 ;  27  L.  T.490  ;  21  W.  R.  147. 

6.  Ground  of  Gross  Action. 

Whether  Bight  Enforceable  by  Cross  Action 
or  Set-off,] — To  an  action  for  freight,  the  defen- 
dant pleaaed,  by  way  of  an  equitable  defence, 
that  the  plaintiff,  in  the  course  of  his  employ- 
ment by  the  defendant,  undertook  to  carry  coal 
of  the  defendant,  and  by  his  negligence  and 
unskilf  ulness  the  coal  was  lost,  and  that  the  cost 
price  of  the  coal  was  equal  to  the  plaintiff^s  de- 
mand, and  claiming  equitably  to  set  off  the  one 
against  the  other : — Held,  that  the  plea  was  bad, 
as  it  only  afforded  ground  for  a  cross  action  for 
negligence.  Stim^ony,  HaU,  1  H.  &  N.  831  ;  26 
L.  J.,  Ex.  212. 

A  consignee  of  goods  under  a  bill  of  lading 
has  no  right  to  deduct  from  the  freight  the  value 
of  goods  contained  in  the  bill  of  lading,  but  not 
delivered  to  him ;  his  remedy  is  by  cross  action. 
Meyer  v.  Dresser,  16  C.  B.,  N.  S.  646  ;  33  L.  J., 
C.  P.  289  ;  10  L.  T.  612  ;  12  W.  R.  983. 

Consignments  of  oil  were  made  from  Colombo 
to  parties  resident  in  England.  During  the  voy- 
age several  of  the  casks  in  which  the  oil  was 
contained  leaked.  Some  part  of  the  oil  which  so 
escaped  was  wholly  lost,  but  the  greater  part  was 
collected  together  and  sold  in  one  mass  by  the 
captain  in  the  course  of  the  voyage  for  750Z. 
The  consignees  then  agreed  to  share  the  proceeds 
in  proportion  to  their  respective  losses : — Held, 
that  in  an  action  brought  by  the  shipowners 
against  an  individual  consignee  for  freight  and 
average,  the  latter  could  not  set  off  his  share  (as 
ascertained  by  the  agreement)  of  the  moneys 
arising  from  the  oil  sold.  Jones  v.  Moore,  4  Y. 
&  C.  351. 

To  an  action  for  money  lent,  the  court  refused 
to  allow  a  defendant  to  plead :  first,  that  the 
claim  was  for  moneys  advanced  by  the  plaintifib 
to  the  defendant  upon  security  on  goods  con- 
signed by  the  defendant  to  them  ;  that  it  was 
agreed  that  they  should  cause  the  goods  so  con- 
signed to  be  sold  on  account  of  the  defendant 
for  the  best  prices  which  could  be  got  for  the 
same,  and  out  of  the  proceeds  to  retain  the 
moneys  advanced ;  that  the  plaintiffs  might  have 
sold  the  goods  for  prices  more  than  sufficient  to 
reimburse  them  the  moneys  advanced,  but  they 
wrongfully  and  in  violation  of  the  agreement 
sold  the  goods  for  prices  less  than  the  best  prices 
which  might  have  been  got,  and  by  reason  of 
such  wrongful  act  they  were  prevented  from  re- 
imbursing themselves  the  moneys  advanced  out 
of  the  proceeds  of  the  sales  ;  secondly,  that  the 
defendant  consigned  to  the  plaintiffs  goods,  to  be 


by  them  sold  at  New  York  for  commission  at 
prices  not  less  than  the  best  market  price  ;  that 
they,  not  regarding  their  duty,  wrongfully  sold 
the  goods  for  prices  less  than  the  b^t  market 
price,  whereby  the  defendant  sustained  losses ; 
that  afterwards  it  was  agreed  that  they  should 
set  off  such  losses  against  so  much  money  ajs 
might  be  due  from  the  defendant  fo  the  plaintiffs ; 
and  that  the  amount  of  such  losses  was  equal  to 
the  claim  of  the  plaintiffs.  Atterhury  v.  jarrh\ 
2  H.  &  N.  114  ;  26  L.  J.,  Ex.  178. 

In  an  action  to  recover  a  school  bill,  eyidence 
of  a  collateral  breach  of  agreement  on  the  part 
of  the  schoolmaster  cannot  be  given  by  the  de- 
fendant in  order  to  reduce  the  amount  of  the 
bill,  such  a  collateral  breach  being  the  subject 
of  a  cross  action  and  not  of  set-off.  Ilennequitt 
V.  O'Bowd,  21  L.  T.  802. 

7.  Bills  and  Notes  not  Due. 

When  Allowed.] — In  an  action  for  goods  sold 
and  delivered,  the  defendant  may  set  off  money 
due  upon  the  plaintiff's  acceptance,  of  which  the 
defendant  has  become  holder  since  the  sale  and 
before  delivery  of  the  goods,  though  he  has 
agreed  to  give  the  plaintiff  ready  money  for 
them.     Comforth  v.  Rir^ft,  2  M.  &  S.  510. 

Where  A.,  two  months  before  his  death,  ac- 
cepted a  bill  payable  at  his  bankers'  in  London, 
which  was  discounted  by  them  for  a  customer, 
who  did  not  indorse  it,  and  they  were  the  holders 
on  the  day  it  became  due,  on  the  morning  of 
which  they  wrote  it  off,  and  an  hour  afterwards 
received  intelligence  by  post  of  the  death  of  A. : 
— Held,  that  they  were  entitled  to  reimburse 
themselves  out  of  the  funds  of  A.,  and  pass  the 
amount  of  the  bill  to  their  own  account ;  but 
the  bankers  having  been  in  the  habit  of  ad- 
vancing 1,000Z.  to  A.  by  way  of  loan,  for  which 
sum  he  gave  his  promissory  note,  which  was 
renewed  every  three  months,  when  they  debited 
him  with  the  full  discount : — Held,  in  an  action 
brought  against  them  by  the  executors  of  A,  for 
money  had  and  received,  that  they  could  not  set 
off  the  amount  of  such  note  before  it  became 
due,  upon  allowing  a  rebate  of  discount  for  the 
time  it  had  to  run,  on  the  ground  that  such  ad- 
vance was  to  be  considered  as  a  separate  trans- 
action, and  not  one  continued  loan  ;  and  that  no 
action  could  be  maintained  on  the  note  until  it 
became  due.  Itogcrson  v,  Ladhrohe,  7  Moore, 
412  ;  1  Bing.  93. 

On  the  2nd  of  January,  1832,  the  defendants, 
who  were  bankers,  received  from  B.  C,  a  bill  of 
exchange  for  7602.,  drawn  by  M.  on  his  partners, 
indorsed  by  him  to  B.  C,  and  by  B.  C.  to  the 
defendants.  On  the  6th  the  biU  became  due, 
and  M.  having  failed  the  same  day,  the  biU  was 
dishonoured.  On  the  7th,  the  defendants,  who 
then  had  in  their  hands  sufficient  assets  of  B.  C. 
to  cover  the  bill,  returned  it  to  B.  C.  with  a  re- 
ceipt for  the  amount  indorsed  on  it,  and  having 
on  the  2nd  entered  the  bill  to  the  credit  of  B.  0., 
now  entered  it  as  a  debit.  The  defendants  were 
also  the  acceptors  of  a  bill  for  1,OOOZ<,  drawn  by 
B.  C,  indorsed  to  M.,  and  due  on  the  12th  of 
January.  On  the  9th,  B.  C.  sent  back  the  760/. 
bill  to  the  defendants,  with  instructions  to  carry 
into  effect  views  expressed  by  B.  G.  in  a  letter 
addressed  to  the  defendants  on  the  6th,  in  anti- 
cipation of  M.'s  failure.  That  letter  was  as 
follows  : — "  We  think  that  you  would  be  entitled 
to  retain  the  1,000?.  as  a  set-off  for  the  7604  :  at 
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all  events  we  will  trust  to  your  doing  the  best 
for  us  in  this  matter."  In  an  action  brought 
against  the  defendants  by  the  assignees  of  M.  on 
the  1,000Z.  bill,  the  jury  having  found  that  the 
transaction  between  the  defendants  and  B.  C.  on 
the  760/.  bill  was  closed  on  the  7th  : — Held,  that 
they  could  not  set  o£f  that  bill  against  the  1,000/. 
Btlchtr  V.  Uoydy  10  Bing.  310 ;  3  M.  &  Scott, 
822. 

8.  OvEBDUE  Bills  and  Notes. 

In  what  Caiet.] — ^An  indorsee  of  an  overdue 
bill  or  note  takes  it,  subject  to  all  the  equities 
arising  out  of  the  bill  or  note  transaction  itself, 
bnt  not  subject  to  any  collateral  claim  existing 
between  the  earlier  parties  to  it.  Therefore,  to 
An  action  by  an  indorsee  of  an  overdue  note 
against  the  payee  a  distinct  debt  due  to  the 
payee  from  a  former  indorsee  cannot  be  set  off. 
Whitehead  v.  Walher,  10  M.  &  W.  696 ;  12  L.  J., 
Ex.  28.  See  Cripps  v.  DavUy  12  M.  &  W.  169  ; 
13  L.  J.,  Ex.  217. 

The  right  of  an  indorsee  of  an  overdue  bill  of 
exchange  to  sue  the  acceptor  is  not  defeated  by 
the  existence  of  a  debt  due  from  the  drawer  to 
the  acceptor,  and  notice  by  the  latter  to  the 
drawer  before  indorsement  of  his  election  to  set 
ofE  the  amount  against  the  bill ;  nor  is  the  in- 
dorsee of  such  overdue  bill  of  exchange  affected 
by  the  existence  of  a  right  to  set  off  as  between 
the  acceptor  and  the  drawer,  although  the  bill 
Tras  indorsed  without  value  and  for  the  purpose 
of  defeating,  the  set-off.  Oulds  v.  I/arrUon,  10 
Ex.  572  ;  24  L.  J.,  Ex.  66. 

To  an  action  on  a  bill  of  exchange  it  Is  a  good 
answer  to  plead  that  the  defendant  accepted  the 
bill,  and  deposited  it  with  the  drawer,  along  with 
some  canvas,  in  consideration  of  a  loan,  upon  the 
terms  that  the  drawer  should  have  the  option  of 
selling  the  canvas,  and  applying  the  proceeds  to 
the  payment  of  the  bill ;  and  that  after  the  bill 
was  due  the  drawer  sold  the  canvas  for  a  sum 
equal  to  the  amount  of  the  bill  which  he  still  re- 
tiuned,  and  indorsed  the  bill  to  the  plaintiff,  who 
took  it,  overdue,  and  without  value.  Holme*  v. 
Kidd,  3  H.  &  N.  891 ;  28  L.  J.,  Ex.  112  ;  6  Jur., 
N.  S.  295— Ex.  Ch. 

To  an  action  by  indorsees  against  the  acceptor 
of  a  .iill  for  3,000/.,  he  pleaded  that  the  bill  was 
accepted  for  the  price  of  goods,  and  on  the  faith 
of  their  being  shipped  for  the  defendant  by  the 
drawer ;  that  the  drawer  shipped  certain  of  the 
goods,  a  portion  only  of  which  the  defendant 
received  and  accepted,  amounting  in  price  to 
1,200/. ;  that  by  reason  of  the  non-completion  of 
the  shipment  the  goods  actually  shipped  became 
useless,  and  that  there  never  was  any  value  or 
consideration  for  the  acceptance  or  payment  of 
the  bill ;  that  the  drawer  paid  the  full  amount  of 
the  bill  to  the  plaintiff ;  and  that  the  drawer  was 
indebted  to  the  defendant  in  1,200/.,  which  he 
was  willing  to  set  off  against  the  plaintiffs* 
claim  : — Held,  that  the  plea  was  good,  since  it 
shewed  a  failure  of  consideration  except  as  to 
1,200/. ;  and  as  the  plaintiffs  had  been  paid  the 
full  amount  of  the  bill  by  the  drawer,  and  sued  as 
trustees  for  him,  the  defendant  was  entitled  to 
set  off  the  debt  due  to  him  from  their  cestui  que 
trust.  Agra  and  MattermarCs  Bank  v.  Leighton^ 
4  H.  &  C.  656. 

9.  Penalty  or  Liquidated  Damages. 
Xiqnidated  Damages  but  not  Penalty  may  be 


Set  offl] — If  two  persons  agree  to  perform  certain 
work  iu  a  limited  time,  or  to  pay  a  stipulated 
weekly  sum  for  such  time  af  tcrwaids  as  it  should 
remain  unfinished,  and  a  bond  is  prepared  in  the 
name  of  both,  but  is  executed  by  one  only,  with 
a  condition  for  the  due  performance  of  the  work 
or  the  payment  of  the  weekly  sum,  and  the 
work  is  not  finished  in  the  time ;  such  weekly 
payments  are  not  by  way  of  penalty,  but  in  the 
nature  of  liquidated  damages,  and  may  be  set  off 
by  the  obligee  in  an  action  against  him  by  the 
obligor  who  executed.  Fletcher  v.  Dye  he  ^  2 
T.  R.  32. 

The  whole  penalty  incurred  by  the  non-per- 
formance of  articles  of  agreement  cannot  be 
pleaded  by  way  of  set-off.  Nedriffe  v.  Hogan^ 
2  Burr.  1024. 

A.  and  B.  entered  into  an  agreement,  for  the 
true  performance  of  which  each  party  bound 
himself  to  the  other  in  the  penal  sum  of  5002., 
to  be  recoverable  on  breach  of  the  agreement  in 
a  court  of  law  as  and  by  way  of  liquidated 
damages  : — Held,  in  an  action  against  A.  by  B., 
for  a  breach  of  the  agreement,  that  the  500Z.  was 
a  penalty,  and  that  A.  could  not  plead  it  by 
way  of  set-off  as  liquidated  damages.  BaxU  v. 
Penton,  9  D.  &  R.  369  ;  6  B.  &  G.  216. 

By  articles  of  agreement  for  altering  and  re- 
pairing a  warehouse  for  a  fixed  price,  it  was 
stipulated,  that  in  the  event  of  the  work  not 
being  completed  in  three  months,  the  builder 
should  forfeit  and  pay  to  the  person  with  whom 
he  contracted  to  do  the  work,  52.  weekly  and 
every^  week,  such  penalty  to  be  deducted  from 
the  amount  which  might  remain  due  on  the 
completion  of  the  work: — Held,  in  an  action 
brought  for  extra  work,  that  the  employer  was 
entitled,  after  having  paid  the  contract  price,  to 
set  off  the  penalty  against  the  extra  work  ;  and 
that  he  had  a  double  remedy,  either  to  deduct  it 
or  recover  it.  BuckwortJi  v.  Alison^  1  M.  &  W. 
412  ;  2  Gale,  11. 

A  declaration  stated  a  contract,  by  which  the 
plaintiff  covenanted  to  complete  buildings  by 
23rd  October,  and  the  defendant  to  pay  him  418Z. 
on  the  completion ;  and  if  the  defendant  should 
order  any  extra  work,  he  should  pay  to  the 
plaintiff  its  value  ;  or  if  he  ordered  any  diminu- 
tion or  omission  the  plaintiff  should  allow  the 
value  out  of  the  4182.  Also,  that  if  the  buildings 
should  not  be  finished  on  the  23rd  October,  the 
plaintiff  should  pay  the  penalty  of  12.  per  day 
for  every  subsequent  day  employed,  as  liquidated 
damages,  provided  that  if  the  defendant  should 
require  any  additional  work  the  plaintiff  should 
be  allowed  so  much  extra  time  beyond  23rd 
October  as  might  be  necessary  for  completing 
the  same.  The  plaintiff  averred  that  tne  de- 
fendant ordered  extra  work,  which  required 
thirty-one  days  of  additional  time,  and  the  value 
of  which  was  842.,  and  that  the  contract  would 
have  been  fulfilled  by  October  23rd  but  for  such 
orders.  And  he  demanded  the  4182.  (minus  a 
sum  for  diminution),  and  842.  for  the  extra  work. 
The  defendant  pleaded,  as  to  222.  parcel  of  the 
debt,  that  the  extra  time  necessary  for  com- 
pleting the  additional  work  was  nine  days  only, 
but  that  the  plaintiff  had  exceeded  the  time 
ending  on  23ni  October  by  thirty-one  days, 
whereby  he  became  liable  to  pay  the  defendant 
222.,  according  to  the  deed ;  wnich  he  offered  to 
set  off : — ^Held,  that  the  clause  for  payment  of  12. 
per  day  applied  to  the  covenant  for  extra  time 
in  respect  of  extra  work,  as  well  as  to  the  clause 
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which  fixed  a  day  for  completing  the  contract  as 
originally  defined ;  and  that  the  defendant  might 
deduct,  in  the  form  of  set-off,  11,  per  day  for  the 
number  of  days  by  which  the  plaintiff  had  ex- 
ceeded the  nccessaiy  time  for  completing  the 
extra  work.  Lcgge  v.  J/arlockj  12  Q.  B.  1015  ; 
18  L.  J.,  Q.  B.  45  ;  13  Jur.  229. 

The  plaintiffs  contracted  to  complete  the  erec- 
tion of  certain  buildings  for  the  defendants 
within  a  fixed  time,  and  in  default  to  pay  to  the 
defendants  as  liquidated  damages,  3Z.  for  every 
day  from  the  time  fixed  for  completion,  until  the 
work  should  be  completed ;  and  also  within  the 
same  time,  unless  an  extension  of  time  was 
granted,  to  complete  all  alterations,  additions, 
&c.,  which  might  be  ordered  by  the  defendants' 
agents  : — Held,  that  the  plaintiffs  were  bound  to 
pay  the  3^  for  each  day  that  elapsed  from  the 
time  fixed  for  completion  until  the  works  were 
completed,  even  where  the  alterations  and  addi- 
tions, ordered  by  the  defendants'  agents,  were  so 
mixed  up  with  the  building  to  be  erected,  that 
performance  of  the  contract  within  the  pre- 
scribed time  became  impossible.  Jones  v.  St. 
John's  College,  Oxford,  6  L.  R.,  Q.  B.  115 ;  40 
L.  J.,  Q.  B.  80  ;  23  L.  T.  803  ;  19  W.  R.  276. 


ABcertainment  by  Arbitrator.] — To  a  declara- 
tion stating  that  the  defendant  covenanted  that 
he  or  A.  would  pay  the  plaintiff  6,800/.,  by  in- 
stalments, with  interest  at  \l,  per  cent.,  with  a 
Sroviso  that,  in  a  certain  event,  there  should  be 
educted  from  the  five  last  instalments,  sums 
not  exceeding  4,8002.,  and  that,  in  that  event, 
the  plaintiff  should  repay  to  the  defendant  and 
A.  all  interest  which  should  have  been  paid  in 
respect  of  the  sams  deducted,  and  that,  in  de- 
&ult  of  payment  of  any  of  the  instalments,  the 
whole  should  be  recoverable,  and  liverring  that 
default  had  been  made,  and  that  no  sum  was 
deductible  under  the  proviso  ;  the  defendant  set 
out  the  deed,  which  contained  a  mutual  covenant 
between  the  plaintiff,  the  defendant  and  A., 
that  if  any  differences  should  arise  touching  the 
sums  which  should  be  deductible  under  the  pro- 
viso, it  should  be  referred  to  an  arbitrator,  and 
that  the  parties  should  abide  by  his  award  ;  the 
defendant  then  pleaded  to  the  five  last  instal- 
ments, and  interest,  that  differences  had  arisen 
between  the  parties  to  the  deed,  touching  the 
sums  deductible  from  the  five  last  instalments  ; 
and  that  the  plaintiff,  the  defendant  and  A.,  in 
pursuance  of  the  covenant  in  the  deed,  referred 
the  differences  to  the  arbitrator,  to  determine 
what  sum  (if  any)  not  exceeding  4,800^,  should 
be  deducted  by  the  defendant  and  A.,  or  either 
of  them,  from  the  five  last  instalments ;  that  the 
arbitrator  awarded  that  the  whole  of  the  4,800/., 
being  the  total  amount  of  the  five  instalments, 
should  be  deducted  from  the  five  last  instal- 
ments ;     and   that   the    defendant,    therefore, 
claimed  to  deduct,  and  deducted  the  4,800/.  from 
the  five  instalments  : — Held,  a  good  plea  in  bar, 
as  to  the  4,800/.,  arid  interest.    Parkes  v.  StnitJt, 
15  Q.  B.  297  ;  19  L.  J.,  Q.  B.  405  ;  14  Jur.  761. 


10.  By  way  op  Deduction  prom  Contract 

Price. 

When  Dedaotion  may  be  made  without  Bet- 
oft] — Where  a  person  is  employed  to  do  work 
for  a  certain  sum,  and  part  of  the  work  is  after- 
wards done  by  the  employer,  the  amount  of  the 


latter  work  is  matter  not  of  set-off  but  of  deduc- 
tion. Turner  v.  Diaper,  2  M.  &  G.  241 ;  2  Scott, 
N.  R.  447. 

The  plaintiff  contracted  in  writing  to  do  work 
for  the  defendant,  and  to  find  the  materials  for 
it,  for  a  fixed  sum.  The  defendant  afterwards 
supplied  a  portion  of  the  materials,  which  the 
plamtiff  accepted,  and  used  up  in  the  work.  In 
an  action  for  the  work  done  by  the  plaintiff : — 
Held,  that  the  defendant  was  entitled  to  deduct 
from  the  damages  the  v^ue  of  the  materials 
supplied  by  him,  without  pleading  a  set-off. 
Newton  v.  Forster,  12  M.  &  W.  772. 

If  A.  employs  B,  to  make  bricks  for  him  at  a 
stipulated  price  per  thousand,  and  B.  does  so, 
and  some  of  the  bricks  are  so  badly  made  as  to 
be  good  for  nothing,  A.  will  be  entitled  to  make 
a  deduction  for  those  badly-made  bricks  out  of 
the  stipulated  price,  and  mav  make  such  deduc- 
tion in  an  action  by  B.  for  tne  stipulated  prioe  ; 
but  if  the  bricks  are  badly  made  in  a  trifling 
degree,  only  so  as  merely  to  be  less  valuable  than 
they  otherwise  would  have  been,  A.,  in  an  action 
for  the  stipulated  price,  will  not  be  entitled  to 
make  any  deduction  on  this  account.  Pardora 
V.  Wehh,  Car.  &  M.  531. 

In  all  actions  for  goods  sold  and  delivered 
with  a  waiTanty,  or  for  work  done,  as  well  as  in 
actions  for  goods  agreed  to  be  supplied  according 
to  a  contract,  it  is  competent  for  the  defendant 
to  shew  how  much  less  the  subject-matter  of  the 
action  is  worth  by  reason  of  the  breach  of  the 
contract ;  and  to  the  extent  that  he  obtains,  or  is 
capable  of  obtaining,  an  abatement  of  price  on 
that  account,  he  must  be  considered  as  having 
received  satisfaction  for  the  breach  of  contract ; 
and  he  is  precluded  from  recovering  in  another 
action  to  that  extent,  but  no  more,  yfondel  v. 
Steel,  8  M.  &  W.  858  ;  1  D.,  N.  S.  1 ;  10  L.  J. 
Ex.  426. 

Where,  by  the  custom  of  the  hat  trade,  the 
amount  of  the  injury  sustained  by  the  hats  in 
the  process  of  dyeing  is  always  to  be  deducted 
from  the  charge  for  dyeing,  the  defendant  is  en- 
titled to  such  deductions  in  an  action  brought 
by  the  dyer,  without  giving  any  notice  of  set-off. 
although  there  has  not  been  any  previous  adjust- 
ment of  the  amount  of  the  damage.  Bam/ord 
V.  Harris,  1  Stark.  343. 

A.  contracted  to  build  a  shed  for  B.    Terms, 
everything  to  be  completed  to  the  satisfaction  of 
B.'s  engineers,  payment  ninety  per  cent,  on  com- 
pletion of  works,  ten  per  cent,  to  be  held  over 
for  six  months  to  answer  defects  in  work.    A. 
sent  in  his  bill  in  February  as  for  a  completed 
shed  with  a  letter  containing  these  words,  "  as 
the  shed  will  be  completed  before  the  close  of 
the  month,"  and  was  paid  ninety  per  cent,  of 
the  price.    In  October.  B,,  who  had  aone  repairs 
to  the  shed,  which  A.  declined  to  do,  offered  to 
pay  the  residue,  after  deducting  the  cost  of  such 
repairs.    In  an  action  by  A.  for  the  whole  of  the 
residue  : — Held,  that  the  defendants  were  not 
estopped  by  the  payment   in    February  from 
slicwing  that  the  work  was  not  completed,  nor 
from  going  into  the  amount  of  the  defective 
work  ;  that  the  amount  paid  by  the  defendants 
for  repairs  was  not  the  subject  of  a  set-off  ;  that 
there  was  evidence  to  go  to  a  juiy  of  work  done 
by  A.  since  February,  and  that  till  October  six 
months  had  not  elapsed  since  the  completion  of 
the  work.    Moss  v.  London  and  North-Western 
llaihcay   Company,  22   W.  R.  532.      Ompan 
caMvs  ante,  cols.  1054,  1055. 
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11.  JUDQMENTS. 


In  what  Gum  AllowedJ — In  a  cross  action, 
the  defendant  may  set  on  the  deht  against  a 
judgment  tor  a  greater  sum,  and  the  court  will 
stay  proceedings  thereon.  Peacock  v.  Jeffery, 
1  Tannt.  426. 

A  reidict  against  a  plaintiff  in  a  prior  action 
may  be  set  off  against  a  present  demand.  Btut- 
hertille  v.  Broum,  2  Burr.  1229  ;  1  W.  Bl.  293. 

By  Older,  of  Nisi  Prius,  a  verdict  having  been 
entered  for  the  plaintiff,  and  the  plaintiff  having 
by  the  order  agreed  to  pay  the  defendant  70/., 
the  court  allowed  that  sum  to  be  set  off  against 
the  plaintiff's  judgment.  XcwUm  v.  Neicton,  8 
Biiig.  202  ;  1  M.  &  Scott,  366  ;  1  D.  P.  C.  264. 

After  verdict  for  the  plaintiff  in  trover,  the 
goods  were  seized  in  the  hands  of  the  defendant 
for  rent  due  to  A.,  which  the  plaintiff  was  liable 
to  pay  ;  the  defendant  having  paid  the  rent,  the 
c«>art  allowed  him  to  deduct  the  amount  from 
the  verdict  found  for  plaintiff.  Pterin  v.  HcTtr- 
skaU,  10  Bing.  24. 

No  set-off  against  a  judgment  in  one  suit  can 
be  allowed  of  a  claim  arising  out  of  another 
separate  and  distinct  suit.  TlSmpson  v.  Parish^ 
5  C.  B.,  N.  S.  685  ;  28  L.  J.,  C.  P.  153  ;  6  Jur., 
K.  S.  986. 

When  Parties  not  the  Same.] — Although 
where  one  of  the  parties  in  two  cross  actions  has 
aj«signed  his  interest  to  a  third  party,  there  may 
he  no  right  to  set  off  the  judgment ;  yet  where 
the  assignee  being  the  real  plaintiff  in  one  action 
is  also  the  real  defendant  in  the  other,  there  is 
such  right  of  set-off.  Standeren  v.  Murgatroyd^ 
27  L.  J.,  Ex.  425. 

The  plaintiff  sued  out  a  fi.  fa.  against  E.'s 
effects.  £.  having  previously  assigned  all  his 
effects  to  trustees,  for  the  benefit  of  his  creditors, 
the  sheriff  (under  an  indemnity  from  the  trus- 
tees) returned  nulla  bona.  The  plaintiff  sued 
the  sheriff  for  a  false  return.  The  sheriff  ob- 
tained a  verdict.  The  court  refused  to  allow  the 
plaintiff's  judgment  to  be  set  off  against  the 
costs  of  the  action  against  the  sheriff.  Hewitt 
V.  Pigott,  1  D.  P.  C.  260 ;  1  M.  &  Scott,  122  ;  8 
Bing.  61. 

The  court  will  permit  the  defendants  to  set  off 
a  judgment  recovered  by  them  against  the  plain- 
tiff, against  a  judgment  obtained  by  the  plaintiff 
against  them,  notwithstanding  the  plaintiff  may 
also  have  a  separate  demand  on  one  of  the  de- 
fendants    Cflaister  v.  Hewer,  8  T.  B.  69. 

A  judgment  recovered  by  A.  against  B.  and  C. 
will  not  be  set  off.  on  application  to  the  general 
jurisdiction  of  the  court,  against  another  judg- 
ment recovered  against  A.  by  the  assignees  of 
B.,  under  an  insolvent  debtors  act ;  the  interest 
of  third  persons  intervening,  who  have  peculiar 
trusts  by  the  statute.  Doe  v.  J)amton,  3  East, 
149. 

.A.  having  obtained  a  verdict  against  B.  k  Co., 
his  bankers,  for  the  amount  of  his  cash  balance 
and  nominal  damages  for  dishonouring  his 
cheque,  and  B.  &  Co.  having  brought  actions 
against  A.  upon  bills  of  exchange  to  a  larger 
amount  which  they  had  discounted  for  him,  the 
judge  stayed  the  execution  in  A.'s  actioh  until 
the  fifth  day  of  the  following  term.  B.  &  Co.*s 
actions  in  the  meantime  ripened  into  judgments. 
The  court  allowed  the  judgments  to  be  set  off 
against  each  other  (subject  to  the  lien,  if  any,  of 
A.*8  attorney),  notwithstanding  A.  had  in  the 
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meantime  become  bankrupt,  and  thus  the  in* 
terests  of  third  parties  had  intervened.  Alliance 
Bank  v.  Holford,  16  C.  B.,  N.  S.  460. 

The  court  allowed  one  of  the  defendants,  who 
was  chiefiy  concerned  and  bound  to  indemnify 
his  co-defendants,  to  set  off  a  debt  due  b^  the 
plaintiff  to  him  on  a  cognovit  against  a  judg^ 
ment  due  in  an  action  of  trespass  against  several 
defendants.  Bourne  v.  Bennett^  1  M.  &  P.  141  'r 
4  Bing.  423. 

Effect  of  Solieitor's  Lien.]— Declaration  on  an 
order  of  the  Queen's  Bench  in  Ireland  (in  an 
action  by  the  now  defendant  against  the  plain^ 
tiff)  by  which  the  plaintiff  was  dismissed,  and 
the  defendant  ordered  to  pay  costs,  and  which 
order  had  the  effect  of  a  judgment  upon  a  non- 
suit. Plea,  a  set-off  under  other  Irish  judg- 
ments. Replication,  that  the  plaintiff  retained 
C,  an  attorney,  to  conduct  his  case  in  the  Irish 
courts,  and  that  the  money  ordered  to  be  paid 
to  the  plaintiff  was  due  to  C.  for  costs  in  the 
action,  and  therefore  became  due  to  the  plaintiff  < 
as  a  trustee  for  C,  and  that  the  action  was 
brought  in  the  name  of  the  plaintiff  for  the 
benefit  of  C.  : — Held,  that  the  replication  was 
bad,  as  the  lien  of  the  attorney  did  not  consti- 
tute the  relation  of  trustee  and  cestui  que  trust 
between  him  and  his  client  so  as  to  prevent  the 
defendant  pleading  a  set-off,  but  was  at  most 
only  ground  for  the  summary  interference  of  the 
court  on  an  application  to  set  off  cross  judg- 
ments. Mercer  v.  Oravet,  7  L.  R.,  Q.  B.  499  % 
41  L.  J.,  Q.  B.  212  ;  26  L,  T.  551  ;  20  W.  R. 
605.  See  Alliance  Bank  v.  Uolford,  sujpray  and 
cases  sub  tit.  Solicitob. 

Judgment   obtained   after    Soolaration.]— A 

judgment  obtained  by  a  defendant  against  the 
plaintiff,  after  the  declaration,  and  before  P^ea, 
may  be  pleaded  as  a  set-off.  Reynolds  v.  Beer" 
ling,  1  Dougl.  112  ;  4  Dougl.  181. 

Error  depending.] — A  judgment  may  be 
pleaded  by  way  of  set-off,  although  a  writ  of 
error  is  depending  thereon.    Ih, 

Judgment  against  some  by  Defanlt.] — ^Where 
there  are  many  defendants,  and  some  go  to  trial 
and  obtain  a  verdict,  but  others  suffer  judgment 
by  defaxdt,  the  court  will  permit  the  costs  and 
damages  on  the  judgment  by  default  to  be  de- 
ducted from  the  costs  taxed  on  the  postea  to 
those  defendants  who  had  a  verdict.  Schoole  \, 
XoUe,  1  H.  Bl.  23. 

Hew  Trial.] — Where  two  actions  were  brought 
by  and  against  the  same  parties,  in  the  first  of 
which  the  defendant  obtained  an  award  in  his> 
favour,  and  in  the  other  the  plaintiff  obtained  a 
verdict  with  damages,  the  court  refused  to  stay 
proceedings  in  the  first  action  until  a  motion 
for  a  new  trial  in  the  other  was  disposed  of,  in 
order  that  the  damages  and  costs  in  the  action 
might  be  set  off  against  the  costs  of  the  other. 
Johnson  v.  Lakeman,  2  D.  P.  C.  646. 

Ezeoution  Issued.] — A  tenant  having  obtained 
judgment,  and  issued  execution  against  his  land- 
lord, afterwards  became  indebted  to  him  for 
arrears  of  rent  and  dilapidations  : — Held,  that 
the  landlord  was  not  entitled  in  equity  to  re- 
strain proceedings  upon  the  judgment  on  the 
ground  of  set-off.  Maio  v.  Ulyatt,  31  L.  J.,  Ch. 
33  ;  7  Jur.,  N.  S.  1300  ;  5  L.  T.  251  ;  10  W.  R.  4. 

M  H 
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Payment  into  Court ]— In  an  action  for  freight, 
and  cross  action  for  unliquidated  damages  against 
a  foreign  seaman,  the  court  refused  to  permit  the 
freight  to  be  paid  into  court,  as  a  fund  liable  to 
payment  of  the  damages  when  ascertained. 
Skcrhorne  v.  Siffkin,  3  Taunt.  525, 

Verdiet  recovered  merely.] — The  amount  of  a 
verdict  recovered  cannot  be  set  off  against  the 
amount  of  a  judgment.  Oarri^k  v,  JoneSj  2  D. 
P.  C.  157. 

Defendant  in  Ezecutlon.]— The  taking  a  debtor 
in  execution  on  a  judgment  may  be  replied  to  a 
plea  of  set-off  on  such  judgment.  Taylor  v. 
n'aters,  2  Chit.  303  ;  5  M.  &  S.  103. 

B.  cannot,  in  an  action  brought  against  him 
by  A.,  set  off  a  judgment  recover^  by  him 
against  A.,  for  which  A.  is  charged  in  execution. 
lb. 

Taking  the  defendant  in  execution  is  not  an 
•absolute  extinguishment  of  the  debt  so  as  to 
preclude  the  plaintiff  applying  to  the  equitable 
discretion  of  the  court  to  set  off  interlocutory 
costs  due  to  the  defendant  in  the  same  suit. 
Thompum  v.  Parish,  6  C.  B.,  N.  S.  685 ;  28  L.  J., 
C.  P.  153  ;  6  Jur.,  N.  S.  986. 

Where  a  prisoner  in  execution  is  discharged 
by  the  consent  of  his  creditor,  upon  giving  a 
fresh  security  to  satisfy  the  judgment,  and  that 
security  is  afterwards  defeated  on  account  of  a 
mere  informality,  the  judgment  is  satisfioi,  and 
cannot  be  set  off  against  a  demand  of  the 
prisoner.    Jacques  v.  Whitby,  1  T.  R.  557. 

JadgmentB  in  Different  CoortB.J— It  is  no 
objection  to  an  application  to  set  on  two  judg- 
ments against  each  other,  that  they  are  in 
different  courts  in  this  country,  provided  the 
parties  arc  respectively  beneficially,  as  well  as 
legally,  interested  in  such  judgments.  Brittotce 
V.  Needham,  8  Scott,  N.  R.  366  ;  7  M.  &  G.  648. 

Common  Law  Conrti.]— A  judgment  in 

King's  Bench  may  be  set  off  against  a  judgment 
in  Common  Pleas  so  as  to  narrow  the  execution 
to  the  balance  due.  Barker  v.  Braham,  2  W. 
Bl.  869  ;  3  Wils.  396, 

The  defendant  was  allowed  to  enter  satisfac- 
tion on  the  roll  upon  a  judgment  obtained 
against  him  in  King's  Bench  on  his  acknowledg- 
ing satisfaction  for  the  amount  upon  a  judg- 
ment obtained  by  him  in  Common  Pleas  against 
the  plaintiff  for  a  larger  amount,  although  he 
had  the  plaintiff  in  custody  in  execution  of  that 
judgment.     Shn2)son  v.  Iladley,  1  M,  &  S.  696. 

A  judgment  for  the  plaintiff  in  Common  Pleas 
may  be  set  off  against  a  judgment  for  the  de- 
fendant in  King's  Bench  although  plaintiff  is 
dead,  and  the  judgment  assets  in  the  hands  of 
her  administrator.  Bridges  v.  Smith,  8  Bing. 
29  ;  1  M.  &  Scott,  93  ;  1  D.  P.  C.  242. 

In  December,  1854,  A.,  as  attorney  for  the 
plaintiffs,  commenced  an  action  at  their  suit  in 
the  Queen's  Bench  against  the  defendant,  in 
which  they  had  a  verdict  for  50Z.,andon  the  28th 
March,  1855,  judgment  was  signed  for  the 
damages  and  costs,  together  amounting  to  85Z.  4*. 
All  the  proceedings,  down  to  final  judgment 
inclusive,  were  carried  on  in  the  name  of  A.,  as 
attorney  for  the  plaintiffs,  but  before  the  trial  an 
arrangement  was  made  between  A,  and  B., 
another  attorney,  by  which  the  proceedings  were 


j  carried  on  by  B.  in  the  name  of  A.  until  the  26th 
I  February,  1856,  when  an  order  to  change  the  at- 
I  tomeys  was  made,  and  B.  was  substituted  for  A. 
as  the  plaintiff's  attorney.  On  the  day  after  the 
trial  B.  purchased  the  interests  of  the  plaintiffs 
in  the  verdict  for  50/.,  and  gave  notice  to  the  de- 
fendant's attorney.  In  July,  1855,  the  plaintiffs 
were  nonsuited  in  another  action  which  they 
brought  in  the  Common  Pleas  against  the  defen- 
dant, and  on  the  21st  January,  1856,  judgment  of 
nonsuit,  with  717.  \s,  Gd,  costs,  was  signed 
against  the  plaintiff.  Upon  an  application  by 
the  defendant  to  set  off  that  sum  against  the 
damages  and  costs  in  the  action  in  the  Queen's 
Bench  : — Held,  first,  that  there  was  no  absolute 
right  to  have  one  judgment  setoff  against  the 
other.  Slmjfson  v.  Lamb,  7  El.  &  El«  84 ;  26 
L.  J.,  Q.  B.  121  ;  3  Jur.,  N.  S.  412. 

Held,  secondly,  that  an  attorney  could  not  pur- 
chase anything  in  litigation,  of  which  litigation 
he  had  the  management ;  and  therefore  B.  (who 
was  to  be  considered  as  the  attorney  having  the 
management  of  the  cause  for  the  plaintiffs)  had 
no  claim  as  purchaser  of  the  damages.    lb. 


In  Chancery  and  Common  Law  Gonrt] — 


The  costs  of  a  suit  in  equity  may  be  set  off 
against  the  costs  of  an  action.  Wtbber  v. 
Nicholas,  4  Bing.  16  ;  12  Moore,  87. 

The  costs  of  a  bill  in  chancery,  dismissed  in 
favour  of  the  defendant,  may  be  set  off  against 
the  plaintiff's  costs  of  a  suit  in  K.  B.  for  the  same 
cause  of  action,  and  where  he  had  recovered  a 
verdict,  subject  to  the  general  lien  of  the  at- 
torney, upon  the  sum  for  which  judgment  was 
obtained.  Harrison  v.  Bainbridge,  4  D.  &  R. 
363  ;  2  B.  &  C.  800.  And  see  Hall  v.  Ody,  2  B. 
&  P.  28. 


IV.    BY  AND  AGAINST  WHOM. 
1.  Agents,  Factors,  and  Brokers. 

Broker.] — The  character  of  broker  is  mate- 
rially different  from  that  of  factor  ,*  and,  there- 
fore, where  a  broker  sells  goods,  without  dis- 
closing the  name  of  his  principal,  in  so  doing  he 
acts  beyond  the  scope  of  his  authority,  and  the 
buyer  cannot  set  off  a  debt  due  from  the  broker 
to  him  against  the  demand  for  goods  made  by  the 
principal.    Baring  v,  Corrie,  2  B.  &  A.  137, 

Del  eredere.] — A  broker,  who  pays  to  A. 


the  price  of  goods  sold  by  him  for  A.  under  a  del 
credere  commission,  is  entitled  to  set  off  the 
amount  against  the  assignees  of  B.,  for  whom  he 
bought  the  goods,  Morris  v,  Cleasby,  1  M.  &  S. 
676. 

Where  a  person  purchased,  as  broker  for  B„ 
the  goods  of  A.,  for  whom  he  sold  them  under  a 
del  credere  commission,  and  did  not  disclose  at 
the  time  the  name  of  A.,  but  disclosed  it  soon 
after,  and  afterwards  paid  A.  the  price  : — ^Heldi 
that,  in  an  action  by  the  assignees  of  B.  to  re- 
cover the  balance  due  upon  a  re-sale  of  the  goods 
made  by  the  broker  on  account  of  B.,  he  was  not 
entitled  to  set  off  either  under  2  Geo.  2,  c.  22,  s. 
13,  or  5  Geo.  2,  c.  30,  s.  28,  the  payment  made  to 
A.    Morris  v.  Cleasby,  4  M.  &  S.  666. 

And  where  a  broker  has  effected  policies  in 
the  name  of  his  principal  under  a  del  credere 
commission,  he  cannot  set  off  losses  which  have 
happened  on  those  policies,  although  those 
claimed  arc  total,  and  he  has  accounted  for  them 
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with  his  principal.     Cumming  v.  Forrester,  1  M. 
&  S.  494. 

But  where  the  broker  has  ^arantoed  the  pay- 
ment of  an  average  loss  adjusted  by  an  under- 
writer, to  the  persons  insured  under  a  del  credere 
commission,  he  may  set  it  off,  Wienholt  t. 
Bob<irt$,  2  Camp.  586. 

Advaneed  IConey.]— A  defendant  cannot 


set  off  a  debt  due  from  a  principal  against  a 
oUum  by  a  broker  who  had  advanced  money  on 
l^oods,  and  declared  on  a  special  contract  respect- 
ing the  sale  of  them  as  his  own  goods,  though 
the  sale-note  mentioned  the  name  of  the  prin- 
cipal.   Atkyn9  y.  Amber,  2  £sp.  493. 

A^nt  acting  beyond  Authority.]— A  ship^s 
hnsband  and  part  owner  in  this  country  em- 
ployed an  agent  in  Quebec  to  obtain  freight.  The 
agent  did  so,  made  it  payable  to  himself  at 
Quebec,  and  set  it  off  against  a  debt  due  to  him 
by  the  ship's  husband : — Held,  that  the  agent 
was  liable,  and  that  he  had  no  right  either  to 
make  the  freight  so  payable  or  so  to  set  it  off. 
WaUhe  v.  Proran,  1  C.  L.  R.  823  ;  8  Ex.  843  ; 
22  L.  J.,  Ex.  355. 

Ag0Bt  firom  Hooesiity.]— The  plaintiffs,  who 
were  merchants  at  Dieppe,  sold  to  the  defendant, 
a  merchant  at  Wisbeach,  a  cargo  of  oil-cake,  and 
delivered  the  same  at  Wisbeach,  in  December, 
1841.  The  defendant  paid  for  the  cargo ;  but 
afterwards,  considering  that  it  did  not  answer 
the  sample,  landed  a  portion  of  it  for  the  purpose 
of  examination,  and  f&terwards  landed  the  whole, 
and  lodged  it  in  the  public  granaries.  He  then 
informed  the  plaintiffs  that  it  lay  there  at  their 
risk  and  costs,  and  required  them  to  take  it  back. 
This  the  plaintiffs  refused  to  do.  After  some 
negotiation,  the  defendant,  in  May,  1842,  gave 
notice  to  the  plaintiffs  that  the  cargo  was  lying 
at  the  granaries  at  their  disposal,  and  if  no  direc- 
tions were  given  by  them  would  be  sold,  and  the 
proceeds  applied  in  part  payment  of  the  defen- 
dant's damages ;  the  plaintiffs  answercKl,  that 
they  considered  the  transaction  at  an  end,  and 
demanded  payment  of  the  price,  whereupon  the 
defendant  offered  the  cargo  for  sale  in  his  own 
name,  and  afterwards  sold  it  in  his  own  name  to 
a  third  party : — Held,  that  the  defendant  had 
accepted  the  goods,  and  was  not  to  be  considered 
an  ajgent  of  the  plaintiffs  from  necessity  ;  and, 
therefore,  that  he  could  not,  in  an  action  against 
him  for  the  price  of  the  goods,  set  off  the  money 
paid  by  him  for  the  goods  as  money  received  by 
the  plaintiffs  for  his  use.  Cliapman  v.  Morton, 
11  M.  &  W.  534  ;  12  L.  J.,  Ex.  292. 

Paymont  by  Agent— Batiflcation.] — It  is  a 
good  answer  to  a  plea  of  set-off,  that  the  amount 
has  been  paid  by  a  person  professing  to  act  as 
agent  for  and  on  account  of  the  plaintiff,  though 
without  his  authority,  and  that  the  latter  ratified 
the  act  at  the  time  of  the  trial.  Simpson  v. 
Ejfffington,  10  Ex.  845. 

The  treasurer  of  a  corporation  paid  their  clerk 
the  amount  of  his  year's  salary,  both  parties  be- 
lieving at  the  time  that  the  treasurer  1^  the 
authority  of  the  corporation  to  make  such  pay- 
ment ;  but  the  treasurer  had  no  such  authority, 
and  the  corporation  afterwards  repudiated  the 
payment  and  dismissed  the  clerk  from  their  ser- 
vice. In  an  action  against  him  for  the  recovery 
of  incomes  paid  to  him  on  account  of  the  corpora- 


tion;— Held,  that  the  corporation  was  entitled, 
at  the  trial,  to  ratify  the  act  of  their  treasurer, 
and  consequently  that  the  clerk  could  not  set  off 
the  amount  of  his  salary  as  due  to  him  from  the 
corporation.    lb. 

Sale  without  Kotioe  that  it  ii  for  Prinoipal.] 
— If  a  factor,  who  sells  under  a  del  credere  com- 
mission, sells  goods  as  his  own,  and  the  buyer 
knows  nothing  of  any  principal,  the  buyer  may 
set  off  any  demand  he  may  have  on  the  factor, 
against  the  demand  for  the  goods  made  by  the 
principal,  George  v.  Clagett,  7  T.  R.  359;  2 
Esp.  557 ;  Peaked  Add.  Cas.  131. 

A  factor  was  employed  to  sell  a  cargo  of  goods 
consigned  to  him,  and  on  the  6th  February  sold 
to  A.  one  parcel  of  the  goods,  and  delivered  to 
him  an  invoice  in  his  own  name.  On  the  13th 
A.  applied  to  purchase  another  parcel,  but  some 
difference  occurring  as  to  the  price,  the  factor 
said  he  must  write  to  his  principials.  He  did  so, 
and  on  the  20th  informed  A.  of  their  answer.  A. 
bought  the  goods  at  the  price  named  by  the 
principals,  and  the  factor  delivered  to  him  an 
mvoice  and  a  bought-note  in  the  name  of  the 
principals  ;  the  payment  to  be  at  four  months  in 
cash.  On  the  same  day,  and  on  other  occasions 
within  that  period,  A.  made  payments  to  the 
factor,  not  expressly  on  account  of  these  goods. 
It  appeared  that  it  was  the  factor's  practice,  when 
he  sold  goods  on  his  own  account  to  pay  himself 
advances,  to  deliver  an  invoice  in  his  own  name ; 
when  he  sold  merely  as  a  broker,  to  deliver  a 
bought-note.  In  an  action  by  the  owners  of  the 
goods  against  A.,  for  the  price  of  the  parcel  sold 
on  the  6th  February,  the  jury  found  that  the 
factor  communicated  to  A.  that  he  sold  the  goods 
for  other  persons  as  principals,  but  that  A.,  until 
the  20th  February,  bonll  fide  believed  that  he 
sold  to  pay  himself  advances ;  and  that,  using 
the  ordinary  precaution  of  merchants,  A.  was  not 
bound  to  make  further  inquiry  : — Held,  that  A. 
was  entitled  to  set  off  the  payment  made  by  him 
to  the  factor.  Warner  v.  M*Kay,  1  M.  &  W. 
591 ;  2  Gale,  86. 

Merchants  in  London,  upon  the  instruction  of 
shipping  agents  at  Havannah  with  respect  to  a 
cargo  of  tobacco  to  be  consigned  to  the  London 
merchants  and  after  receiving  the  shipping 
documents,  effected  policies  of  marine  insurance 
in  the  ordinary  form  on  behalf  and  for  the  bene- 
fit of  all  parties  whom  it  might  concern.  The 
Havannah  agents  shipped  and  consigned  the 
tobacco  in  their  own  names,  but  were  in  fact 
acting  as  commission  agents  for  Havannah 
merchants  to  whom  the  tobacco  belonged  ;  and 
the  London  merchants  before  effecting  the 
policies  had  notice  that  the  Havannah  agents  had 
an  unnamed  principal.  A  total  loss  having  oc- 
curred the  London  merchants  received  the  policy 
moneys,  but  before  receipt  had  notice  that  the 
moneys  were  claimed  by  the  Havannah  princi- 
pals : — Held,  that  an  action  lay  by  the  Havannah 
principals  against  the  London  merchants  for  the 
policy  moneys ;  that  the  London  merchants  were 
not  entitled  to  a  lien  upon  the  moneys  for  the 
balance  of  their  general  account  with  the 
Havannah  agents,  and  could  not  in  that  action 
set  off  their  claim  to  that  balance,  or  set  off 
anything,  except  the  premiums,  stamps,  and 
commission  in  respect  of  the  insurance.  Mildred 
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318  ;  30  W.  R.  862— C.  A.,  sub  nom.  Hermano  v. 
Mildred, 

When  a  factor,  dealing  for  a  principal,  bat 
concealing  that  principal,  delivers  goods  in  his 
own  name,  the  person  contracting  with  him  has 
a  right  to  consiaer  him,  to  all  intents  and  par- 
poses,  as  the  principal ;  and  though  the  real  prin- 
cipal may  appear  and  bring  an  action  upon  that 
contract  agamst  the  purchaser  of  the  goods,  jet 
that  purchaser  may  set  off  any  claim  he  may 
have  against  the  factor  in  answer  to  the  demand 
of  the  principal.  Bahone  ▼.  Williams,  7  T.  R. 
360,  n. 

Otherwise,  if,  before  they  are  all  delivered,  or 
any  part  of  them  paid  for,  the  purchaser  is  in- 
formed that  they  belong  to  a  third  person. 
Moore  v.  Cleinentson,  2  Camp.  22.  See  also 
Kew  Zealand  Land  Company  v.  Watson,  7  Q.  B. 
D.  374 ;  50  L.  J.,  433  ;  44  L.  T.  676  ;  29  W.  R. 
694—0.  A. 

If  a  buyer  purchases  goods  of  a  factor,  with 
the  knowledge  that  he  sells  as  factor  and  not  as 
principal,  the  buyer  cannot  set  off  a  debt  due  to 
him  from  the  factor,  in  an  action  for  the  price  of 
the  goods  bought  by  the  principal.  Fish  v. 
Kemptm,  7  0.  B.687 ;  18  L.  J.,  C.  P.  206  ;  13 
Jur.  750. 

One  who  buys  goods  of  a  person  whom  he 
knows  to  be  selling  them  as  an  agent,  cannot 
set  off  in  an  action  by  the  principal  for  their 
price  a  debt  due  to  him  from  the  agent,  even 
though  he  did  not  at  the  time  of  the  purchase 
know  and  had  not  the  means  of  knowing  who 
was  the  real  owner.  Semenza  v.  Brinsley, 
18  C.  B.,  N.  S.  467 ;  34  L.  J.,  C.  P.  161 ; 
11  Jur.,  N.  S.  409 ;  12  L.  T.  266  ;  13  W.  R. 
(;34. 

When  a  &ctor  sells  goods  to  an  agent  without 
stating  at  the  time  that  he  is  selling  as  a  factor, 
and  not  on  his  own  account,  the  principal  of  the 
agent  has  a  right  to  set  off  a  debt  due  to  him 
from  the  factor  against  the  price  of  the  goods,  he 
being  ignorant  of  the  fact  that  the  factor  was  not 
selling  on  his  own  account,  although  his  agent, 
by  previously-acquired  knowledge,  knew  it. 
Dunn  V.  Norwood,  14  C.  B.,  N.  S.  574  ;  32  L.  J., 
C.  P.  201  ;  8  L.  T.  247 ;  11  W.  R.  624. 

A.  placed  timber  in  the  hands  of  H.,  a  factor, 
for  sale  on  a  del  credere  commission.  B.  bought 
it  through  the  agency  of  C,  a  broker,  who  (as 
H.  was  aware)  had  prior  knowledge  of  the  fact 
that  the  timber  was  the  property  of  A.,  and  that 
H.  was  selling  as  factor  only.  C.*s  knowledge  of 
the  relative  position  of  A.  and  H.,  however,  was 
not  communicated  to  B.,  who  made  the  purchase 
bon&  fide,  although  he  was  aware  that  H.  was  in 
the  habit  of  selling  timber  as  factor  : — Held,  in 
an  action  by  A.  against  B.  for  the  price  of  the 
timber,  that  B.  was  affected  by  the  knowledge  of 
his  broker  C,  and  therefore  could  not  set  off 
against  the  price  of  the  timber  so  bought  for  him 
a  debt  due  to  him  from  H.  Dresser  v.  Norwood, 
17  0.  B.,  N.  S.  466  ;  34  L.  J.,  C.  P.  48  ;  10  Jur., 
N.  S.  851  ;  12  W.  R.  1030— Ex.  Ch. 

To  an  action  for  money  received,  the  defen- 
dants pleaded  that  they,  at  the  request  and  with 
the  consent  of  the  plaintiff,  dealt  with  and 
treated  P.  as  the  principal  in  the  transaction  in 
respect  of  which  the  moneys  were  received  by 
the  defendants,  and  as  the  party  with  whom 
alone  they  were  dealing;  that  the  plaintiff 
authorized  and  requested  the  defendants  to  re- 
ceive any  moneys  resulting  from  the  transaction 
on  account  of  and  as  the  moneys  of  F.,  and  on 


the  terms  that  they  might  deal  with  such  moaeys 
as  his  moneys ;  averment,  that  the  moneys,  being 
the  moneys  resulting  from  the  transaction,  were 
afterwards  in  pursuance  of  the  request,  authority, 
and  consent  of  the  plaintiff,  received  by  the  de- 
fendants in  respect  of  and  as  the  result  of  the 
said  transaction,  and  on  account  of  and  as  the 
moneys  of  F. ;  that,  upon  the  faith,  and  in  con- 
sequence of  the  request,  authority,  and  consent 
of  the  plaintiff,  the  defendants  afterwards  gave 
credit  to  F.  in  respect  of  divers  other  transac- 
tions, and  were  induced  to  allow  F.  to  incur 
debts  to  them  which  were  still  due  ;  and  that, 
before  and  at  the  time  when  the  moneys  were  so 
received  by  the  defendants,  on  account  of  and  as 
the  moneys  of  F.,  he,  F.,  was  and  still  remained 
indebted  to  the  defendants  for  and  in  respect  of 
the  debts  thereinbefore  mentioned  in  an  amount 
equal  to  the  plaintiff's  claim,  which  amount  Uic 
defendants  were  willing  to  set  off  : — Held,  bad. 
Ferrand  v.  Bischoffsheim,  4  C.  B.,  N.  S.  710  ;  27 
L.  J.,  C.  P.  302. 

When  an  agent  is  permitted  to,  and  does,  sell 
goods,  as  if  he  is  a  principal,  and  becomes  bank- 
rupt, it  is  no  defence  to  an  action  by  the  prin- 
cipal against  the  vendee  for  not  accepting  the 
goods,  that  there  were  mutual  credits,  not  alleged 
to  be  the  subject  of  an  ordinary  set-off,  between 
the  agent  and  vendee,  resjilting  in  a  balance  in 
favour  of  the  latter.  Twmer  v.  ThomoJt,  6  L.  R., 
C.  P.  610  ;  40  L.  J.,  C.  P.  271  ;  24  L.  T.  879  19 
W.  R.  1170. 

It  being  within  the  ordinary  scope  of  a  factor  s 
authority  to  sell  his  principalis  goods  in  his  own 
name,  a  purchaser  who  has  no  knowledge  of  the 
agency  is  entitled  to  set-off  against  the  price  of 
the  goods  a  debt  due  to  him  from  the  factor  per- 
sonallv.  Dixon.  Ex  parte,  Henley^  In  re,  4 
Ch.  D.  133  ;  46  L.  J.,  Bk.  20  ;  35  L.  T.  644  ;  25 
W.  R.  105— C.  A. 


What  is  Kotioe.] — A  principal  had  stipu- 


lated with  his  factor  that  bills  of  exchange  for  the 
price  of  goods  sold  should  be  made  payable  in 
such  a  manner  as  to  shew  the  factor*s  connexion 
with  the  principal,  and  they  were,  in  fact, 
stamped  "Agent  for  W.  Dixon  (Lim.),  Calder 
and  Govan  Ironworks,  Glasgow,"  in  pale  blue 
ink,  but  so  that  the  stamp  was  concealed  or  ob- 
scured by  the  agent's  signature : — Held,  that  the 
purchase  being  from  a  factor,  and  not  a  mere 
agent,  the  stipulation  was  immaterial  as  regarded 
the  purchaser,  unless  he  was  affected  with  notice, 
and  that  the  stamping  of  the  bills  was  not 
sufficient  evidence  of  notice  against  the  pur- 
chaser's uncontradicted  oath  that  he  was  un- 
aware of  any  agency.    Ih, 


Pleading — ^Form  of.] — In  order  to  con- 


stitute a  valid  defence  within  the  rule  in  Geor^yt* 
V.  Claaett  (7  T.  R.  359),  the  plea  should  shew 
that  the  contract  was  made  by  a  person  whom 
the  plaintiff  had  intrusted  with  the  possession  of 
the  goods,  that  that  person  sold  them  as  his  own 
goods  in  his  own  name  as  principal  with  the 
authority  of  the  plaintiff,  that  the  defendant 
dealt  with  him  as,  and  believed  him  to  be,  the 
principal  in  the  transaction,  and  that  before  the 
defendant  was  undeceived  in  that  respect  the 
eet-off  accrued.  It  is  not  necessary,  in  such  a 
plea,  to  negative  "  means  of  knowledge  "  that 
the  seller  was  dealing  as  an  agent.  Borrie*  v. 
Imperial  Ottoman  Bank,  9  L.  R.,  C.  P.  38  ;  43 
L.  J.,  C.  P.  3  ;  29  L.  T.  689  ;  22  W.  R,  92. 
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2.  Solicitors. 


Costs— Ko  Bill  Selivered.] — An  attorney  may 
set  off  the  amount  of  his  costs,  although  he  has 
not  delivered  a  bill  one  month  before  the  action. 
Brotcn  v.  TihbitA,  II  C.  B.,  N.  S.  855  ;  31  L.  J., 
C.  P.  206  ;  6  L.  T.  386  ;  10  W.  B.  465. 

The  defendant,  under  a  plea  of  set-off,  put  in 
an  acooant  rendered  to  him  by  the  plaintiff,  by 
whidi  he  charged  himself  with  items  due  to  the 
defendant.  On  the  other  side  of  the  account 
were  items  due  to  the  plaintiff  for  costs  as  an 
attorney,  but  for  which  no  signed  bill  was 
pzoTed  to  have  been  delivered ;  and  which  left  a 
balance  due  to  the  plaintiff  : — Held,  that  the 
plaintiff  was  entitled  to  avail  himself  of  the 
amount  of  the  bill  of  costs,  as  the  non-delivery 
of  a  signed  bill  did  not  extinguish  the  debt,  but 
only  prevented  an  action  being  brought  to  re- 
cover it.  Harrison  v.  Turner^  10  Q.  B,  482  ;  16 
L.  J,,  Q.  B.  296  ;  11  Jur.  817. 

Money  out  of  Poeket — ^Hegligoneo.]— An  at- 
torney imdertook  to  conduct  a  cause,  charging 
his  client  only  money  out  of  pocket.  The  client 
advanced  money  to  the  attorney  during  the 
progress  of  the  cause,  which  was  properly  ex- 
pended  in  carrying  it  on.  By  subsequent  negli- 
gence in  the  attorney  the  cause  failed : — Held, 
first,  that  attorney  was  not  entitled  to  recover 
money  out  of  pocket,  paid  by  him  subsequently 
to  the  negligence  of  which  he  had  been  guilty  ; 
and,  secondly,  that  the  client  was  not  entitled  to 
set  off  the  money  advanced  and  expended  pre- 
viously to  such  negligence.  Lewis  v.  Samudil, 
8  Q.  B.  685  ;  15  L.  J.,  Q.  B.  218 ;  10  Jur. 
429. 


3.  EXBCUTOBS  AND  ADHIKISTRATOBS. 

Dobt  duo  tmm  or  to — Debt  to  or  from  Tos- 

tator.] — A  debt  from  the  testator  cannot  be  set 
off  in  an  action  for  money  had  and  received  to 
the  use  of  the  plaintiff  as  executor.  Schofield 
v.  Corhett,  6  N.  &  M.  527  ;  11  Q.  B.  779,  n. 

A  set-off  for  money  due  from  the  plaintiff  to 
a  testator  in  his  lifetime  may  be  pleaded  in  an- 
swer to  a  declaration  on  a  cause  of  action  which 
accrued  to  the  plaintiff  from  the  defendant,  as 
executor,  after  the  death  of  the  testator.  Blokes- 
ley  V.  Small  wood,  8  Q.  B.  538  ;  15  L.  J.,  Q.  B. 
186  ;  10  Jur.  470. 

In  an  action  by  ao  administrator  for  the 
balance  of  the  intestate's  banking  account  at  the 
time  of  his  death,  the  defendants  sought  to  avail 
themselves  of  a  debt  due  to  them  from  the 
intestate  as  one  of  the  several  makers  of  a  pro- 
missory note  which  did  not  become  due  until 
after  the  intestate's  death :  —  Held,  that  the 
claim  could  not  be  relied  on  as  a  set-off.  Newell 
V.  National  Provincial  Bank  of  England,  1 
C.  P.  D.  496  ;  45  L.  J.,  C.  P  285  ;  34  L.  T.  633  ; 
24  W.  R.  458. 

To  an  action  by  an  administrator,  who  sues  in 
his  representative  character  for  a  debt  due  after 
the  deatli  of  the  intestate,  the  defendant  cannot 
set  off  a  debt  due  to  him  from  the  intestate  in 
his  lifetime.  Watts  v.  Rees,  9  Ex.  696  ;  2  C. 
L.  B.  1278  ;  23  L.  J.,  Ex.  238 ;  18  Jur.  433. 
Affirmed,  11  Ex.  410 ;  25  L.  J.,  Ex.  30 ;  1  Jur., 
N.  S.  1023— Ex.  Ch. 

An  executor,  sued  as  such  for  a  debt  which 
accrued  to  the  plaintiff  from  the  testator  in  his 
lifetime,  cannot  set  off  a  debt  for  money  had 


!  and  received  to  the  defendant's  use,  as  executor, 
and  money  due  on  an  account  stated  with  him, 
as  executor,  since  the  death  of  the  testator,  the 
debt  sued  for,  and  the  debt  sought  to  be  set  off, 
not  being  mutual.  Wardall  v.  TJiellusson,  6  El. 
&  Bl.  976  ;  3  Jur.,  N.  S.  314— Ex.  Ch. 

A  creditor  of  an  intestate  purchased  part  of 
the  intestate's  goods  of  his  administrator: — 
Held,  that  he  could  not  set  off  the  amount 
against  a  debt  due  to  him  from  the  intestate  at 
his  decease.  Lamharde  v.  Older,  17  Beav.  542  ; 
23  L.  J.,  Ch.  18  ;  17  Jur.  1110. 

To  an  action  against  an  executor  for  a  debt 
due  by  his  testator,  he  pleaded  that,  at  the 
death  of  the  testator,  the  plaintiff  was  indebted 
to  him  in  an  equal  amount,  which  being  still 
due,  the  defendant  was  willing  to  set  off  against 
the  plaintiff's  claim.  The  plaintiff  replied  on 
equitable  grounds,  that  the  testator  devised  and 
bequeathed  to  him  a  freehold  estate  and  a  sum 
of  money,  and  devised  and  bequeathed  other 
property,  real  and  personal,  to  his  other  children, 
and  declared  that  the  money  and  other  effects 
already  advanced  and  delivered  by  him  to  his 
children  should 'be  deemed  advancements,  and 
that  they  should  not  be  reauired  to  account  for 
the  same ;  averring  that  the  matters  of  set-off 
were  money  and  effects  so  advanced  : — Hdd,  a 
bad  replication.  Gulliver  v.  Oulliter,  1  H.  & 
H.  174  ;  25  L.  J.,  Ex.  341  ;  2  Jur.,  N.  8.  1061. 

To  a  declaration  in  an  action  on  a  covenant 
by  husband  and  wife  as  administratrix,  a  set-off 
of  money  due  to  the  intestate  cannot  be  sup- 
ported.    Warn  v.  Biekford,  7  Price,  550. 

The  trustee  in  bankruptcy  of  bankers  sued 
their  customer  for  the  balance  due  upon  his 
private  account.  The  customer  had  another  ac- 
count with  the  bank  as  executor,  and  at  the  time 
of  the  bankniptcy  the  balance  on  this  account 
was  in  his  favour.  Under  the  will  of  his  tes- 
tator the  customer  was  both  executor  and  re- 
siduary legatee,  and  at  the  time  of  the  bank- 
ruptcy he  had  assets  in  his  hands,  exclusive  of 
the  balance  in  the  bank,  more  than  sufficient  to 
provide  for  all  bequests  which  remained  unpaid, 
and  to  leave  a  balance  due  to  him  as  residuary 
legatee  : — Held,  that  he  was  entitled  to  set  off 
the  balance  due  to  him  on  the  executorship  ac- 
count, since  the  bank  might  have  sued  him  in 
his  own  name  if  he  had  overdrawn  it,  the  only 
effect  of  opening  the  account  as  executor  being 
to  give  notice  that  there  might  be  equitable 
rights.  Bailey  v.  FineJt,  7  L.  B.,  Q.  B.  34 ;  41 
L.  J.,  Q.  B.  83  ;  25  L.  T.  871  ;  20  W.  R.  294. 

In  an  action  by  the  executors  of  an  under- 
vmter  against  a  broker,  for  premiums  due  on 
policies  subscribed  by  the  testator,  the  broker 
cannot  set  off  returns  of  premium,  which  re- 
turns became  due  after  the  testator's  death. 
Houston  V.  Robertson,  2  Marsh.  138 ;  6  Taunt. 
448  ;  4  Camp.  342  ;  Holt,  88. 

Even  though  the  policies  were  effected  under 
a  del  credere  commission.  Hoiuton  v.  Bor^ 
denave^  2  Marsh.  141 ;  6  Taunt.  451. 

4.  Husband  and  Wife. 

Action  by  or  against — Debt  duo  from  or  to.] — 

A  debt  due  to  a  man  in  right  of  his  wife  cannot 
be  set  off  in  an  action  against  him  on  his  own 
bond.    Paynter  v.  Walker,  BuU.  N.  P.  179. 

Nor  can  a  debt,  due  from  a  wife  dum  sola,  be 
set  off  in  an  action  by  the  husband  alone. 
Wood  V.  Akers,  2  Esp.  594. 
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Unless  he  has  promised  to  pay  the  debt  after 
marriage,  and  thereby  made  it  his  own.    lb. 

Where  a  promissory  note  is  given  to  a  married 
woman,  the  husband  may  sue  on  it  in  his  own 
name  only,  and  then  a  debt  due  to  the  maker 
from  the  wife  dum  sola  cannot  be  set  off.  Bur- 
rough  y.  Mo»8,  10  B.  &  G.  558  ;  5  M.  &  R.  296. 

In  an  action  by  assignees  of  a  bankrupt  on  a 
promissory  note  given  to  his  wife  before  mar- 
riage, the  maker  cannot  set  off  a  debt  due  to 
him  from  the  bankrupt.  Yateit  v.  Sherrington^ 
11  M.  &  W.  42  ;  2  D.,  N.  S.  803  ;  12  L.  J.,  Ex. 
21G. 

5.  INBOLVKNTS, 

A  discharge  under  the  Insolvent  Debtors  Act 
(I  &  2  Vict.  c.  110),  s.  91,  is  a  legal  answer  to  a 
plea  of  set-off.  lYaneis  v.  Dodsworthj  4  C.  B. 
202  ;  17  L.  J.,  C.  P.  185. 

6.  Insurance  Cases. 

Undtrwriter  and  Brokor — ^Fraudnlent  Lobs.] 
— Three  underwriters,  on  a  representation  of  a 
loss,  paid  their  subscriptions,  amounting  to  600/., 
into  the  hands  of  the  broker,  who,  by  their  joint 
authority,  paid  over  300/.  The  loss  turned  out 
to  be  fraudulent,  and  one  of  the  underwriters 
brought  an  action  against  the  broker  to  recover 
back  his  200/. : — Held,  that  the  broker  was  en- 
titled to  set  off  the  300/.  paid  over  against  this 
demand,  and  that  the  court  could  not  enter  into 
the  account  to  see  what  each  party  was  entitled 
to  respectively.    Silva  v,  Linder^  2  Marsh.  487. 


Premiums.] — ^An  insurance  broker,  being 


sued  for  premiums  received  by  him  on  policies 
subscribed  by  the  plaintiff,  was  allowed  to  set 
off  a  loss  on  one  of  those  policies  effected  in  the 
name  of  the  broker,  at  the  request  of  a  third 
person,  on  goods  in  which  such  third  person  was 
interested,  but  on  which  the  broker  had  a  lien 
to  a  greater  amount  than  the  set-off  claims. 
Davies  y.  Wilkinson^  4  Bing.  573  ;  1  M.  &  P.  502. 
Upon  an  action  against  &e  underwriter  for  a 
loss,  the  underwriter  cannot  set  off  the  premiums, 
although  they  have  never  been  paid,  unless  he 
can  make  it  appear  that  the  state  of  the  relative 
accounts  between  assured,  broker,  and  under- 
writer, is  such  as  to  take  the  case  out  of  the  or- 
dinary rule,  which  is,  that  the  receipt  of  the 
underwriter  for  the  premium  is  conclusive  evi- 
dence for  the  assured,  that  he  has  paid  the  pre- 
mium to  the  underwriter.  De  Oaminde  v. 
Pigou^  4  Taunt.  246. 


Damages  most  be  Liquidated.] — Notwith- 
standing that  a  marine  policy  of  insurance  is  a 
contract  of  indemnity,  it  is  to  be  taken  with 
this  qualification,  that  the  parties  may  agree  be- 
forehand in  estimating  the  value  of  the  subject 
insured  by  way  of  liquidated  damages.  Irving 
V.  Manning,  6  C.  B.  391.  See  Dolby  v.  India 
and  London  Life  Asmirance  Cmnpany,  15  G.  B. 
365  ;  24  L.  J.,  C.  P.  2  ;  18  Jur.  1024. 

Action  to  recover  a  partial  loss  on  a  valued 
policy  of  insurance.  Plea,  that  the  loss  was  ad- ; 
] listed  between  the  plaintiff  and  the  defendant ' 
at  a  certain  rate  per  cent.,  and  that  the  amount ; 
payable  by  the  defendant  to  the  plaintiff  was  | 
thereby  liquidated,  and  ascertained  to  be  a  sum 
certain ;  against  which  the  defendant  has  a  set- 1 
^ff  for  premiums  of  insurance : — Held,  a  bad 
~  "^  the  action  being  for  unliquidated  damages, 


which  were  not  liquidated  by  the  adjustment,  as 
it  would  not  be  conclusively  binding  on  the 
parties.  Lvehie  v.  JBushby,  13  G.  B.  864  ;  1  C. 
L.  R.  686  ;  22  L.  J.,  G.  P.  220  ;  17  Jur.  625. 

A  declaration  on  a  policy  of  insurance  on  a 
ship  and  cargo  alleged  an  average  damage  or 
loss  o&  a  portion  of  the  cargo  insured,  and  a 
breach  by  reason  of  the  non-payment  of  the  de- 
fendant's proportion  of  the  average  loss.  Plea, 
set-off  for  premiums  : — Held,  bad,  as  the  action 
was  for  unliquidated  damages.  Boddington  y. 
Cagtelli,  1  El.  &  Bl.  879  ;  1  C.  L.  R.  281  ;  23 
L.  J.,  Q.  B.  31 ;  17  Jur.  781— Ex.  Ch. ;  S,  P., 
Pellas  v.  Neptune  Marine  Insurance  Company,  & 
C.  P.  D.  34 ;  49  L.  J.,  C.  P.  153  ;  42  L.  T.  35  ; 
28  W,  R.  405— G.  A. 

TTnderwritere  and  Assured.] — ^The  assured  had 
subsequently  to  the  date  of  a  policy  of  insnr- 
nnce  on  goods  executed  a  deed  of  inspectorship 
under  the  Bankruptcy  Act  (24  &  25  Vict,  c  134), 
s.  192,  and  was  suing  on  behalf  of  third  persons 
who  had  made  advances  upon  the  shipping  docu- 
ments : — Held,  that  he  was  entitled  to  recover^ 
and  that  the  underwriters  were  not  entitled  to 
set  off  the  amount  of  a  debt  due  from  the  as- 
sured to  them  under  the  mutual  credit  clause  of 
12  &  13  Vict.  c.  106,  s.  171.  De  Matto$  v.  Saun- 
ders,  7  L.  R.,  C.  P.  570  ;  27  L.  T.  120  ;  20  W.  R. 
801. 

7.  Master  and  Servant. 

What  may  be  Set  oif  against  Wages.] — In  an 
action  by  a  servant  against  his  master  for  wages, 
the  latter  cannot  generally  set  off  the  value  of 
goods-  lost  by  the  negligence  of  the  former  ;  but 
Se  it  was  part  of  the  original  agreement  and 
understanding  between  them,  that  the  servant 
should  pay  out  of  his  wages  for  his  master's 
goods  lost  through  his  negligence,  the  value  of 
the  goods  so  lost  may  be  deducted  from  the 
amount  of  the  wages.  Le  Loir  v.  BristotCy  4 
Gamp.  134. 

In  an  action  for  work  and  labour,  and  goods 
sold  and  delivered,  the  defendants  pleaded  that 
the  services  were  performed,  and  the  goods  sold, 
in  pursuance  of  an  agreement  between  the 
plaintiff  and  defendants,  that  the  former  should 
navigate  certain  barges  for  the  defendants,  who 
were  common  carriers  by  water ;  and  that  the 
plaintiff  should  be  responsible  for  the  safety 
and  due  delivery  of  all  goods  taken  on  board  by 
him  ;  and  that  the  amount  of  any  pilferages  or 
damage  sustained  should  be  deducted  from  his 
wages,  and  might  be  pleaded  or  set  off  accord- 
ingly ;  and  concluded  by  averring  a  loss  by 
pi^erage  of  wine  delivered  to  the  plaintiff  in 
the  course  of  his  employment ;  and  that  the  de- 
fendants were  renaereid  liable  to  pay  in  respect 
thereof  a  sum  exceeding  the  amount  of  the 
plaintiff's  wages,  and  offered  to  set  off  the  dif- 
ference : — Held,  that  the  plea  was  good  in 
substance.  Cleworth  v.  PicJtford,  7  M.  dc  W. 
314  ;  8  D.  P.  C.  873. 

The  defendant  was  a  clerk  to  the  plaintiffs 
under  an  agreement  for  an.  annual  salary  deter- 
minable by  three  months*  notice,  or  on  payment 
of  three  months'  salary.  The  plaintiffs,  dis- 
covering that  the  defendant  had  written  letters 
reflecting  on  them,  and  communicating  informa- 
tion which  he  had  received  in  his  capacity  of 
clerk,  dismissed  him  without  notice  or  salarr. 
They  subsequently  sued  him  in  a  county  court 
to  recover  money  which  he  had  received  to  their 
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use.  The  defendant  admitted  the  receipt  of  the 
money,  bnt  relied  as  a  defence  by  way  of  a  set- 
off on  a  claim  for  three  months'  salary,  for 
haying  been  dismissed  without  notice.  The 
plaintiffs  contended  that  the  defendant's  con- 
duct justified  their  dismissing  him  without 
notice  or  salary.  The  judge  ruled  that  the 
plaintiffs  were  not  justified  in  dismissing  him 
without  his  salaiy,  and  allowed  the  set-off  : — 
Heldf  that  although  there  were  no  sufficient 
grounds  for  depriving  the  defendant  of  his 
salary,  yet  as  tne  dismissal  was  not  a  wrong- 
f  ol  dismissal,  but  an  event  contemplated  by  the 
agreement,  the  three  months'  salary  became  on 
the  dismissal  a  debt  to  the  defendant,  and  was  a 
proper  subject  of  set-off.  UaH  Anglian  Jtail- 
icay  Company  v.  LythgoCj  2  L.,  M.  &  P.  221 ;  10 
C.  B.  726  ;  20  L.  J.,  C.  P.  84. 

8.  Pabtkebs. 

One  Partner  a  separate  Trader.] — Where  one 
v^-as  a  partner  in  a  firm,  and  also  carried  on  a 
separate  trade  himself,  and  the  firm,  being  in- 
debted to  him,  remitted  to  him  a  note  given  to 
them  by  a  third  person  : — Held,  that  in  an  action 
on  the  note  by  him  as  indorsee,  against  the 
maker,  the  latter  might  set  off  a  demand  which 
he  had  against  the  firm.  Pnlltr  v.  Roe^  Peake, 
197, 

Ineoming  Partner.] — F.  &  H.,  attorneys,  sued 
the  defendant  for  work  and  labour  ;  the  defen- 
dant pleaded  a  set-off,  for  money  received  by  F. 
before  H.  became  a  member  of  the  firm  : — Held, 
that  the  plea  was  no  answer  to  the  action,  not- 
withstanding F.  had,  after  the  commencement 
of  the  partnership,  admitted  the  receipt  of  the 
money.  France  v.  White,  8  Scott,  257  ;  8  D.  P. 
C.  53  ;  6  Bing.  N.  C.  33. 

SnrriTing  Partner.] — A  debt  due  to  a  sur- 
viving partner  may  be  set  off  against  a  demand 
on  him  in  his  own  right.  Slipper  v.  Stidstojie^  1 
Ksp.  47  ;  5  T.  R.  493  ;  S,  P.,  French  y»  Andrade, 
6  T.  B.  582. 

Only  Apparent  Partner.] — So,  a  debt  due  from 
one  who  was  the  only  apparent  trader  may  be 
set  off  in  an  action  by  himself  and  partners. 
Straety  v.  Deey,  2  Esp.  469,  n.;  7  T.  B.  361,  n. 

Between  Partners.] — ^Where  in  an  action  for 
use  and  occupation  of  stables,  it  appeared  that, 
the  plaintiff  and  defendant  having  formerly  been 
engf^ged  in  running  a  stage-coach,  weekly  ap- 
coonts  were  delivered  by  the  former  to  the  latter, 
by  which  it  appeared  that  the  plaintiff  received 
the  profits  for  the  purpose  of  dividing  them,  and 
which  stated  the  sum  due  to  the  defendant  for 
the  work  done  : — Held,  that  they  were  not  evi- 
dence of  set-off  ;  for  that  to  become  a  matter  of 
set-off,  the  balance  in  such  partnership  account 
must  be  final.  Fronwnt  v.  Cinipla?id,  2  Bing. 
170;  9  Moore,  319  ;  1  C.  &  P.  275. 

Upon  a  dissolution  of  partnership,the  defendant 
agreed  to  pay  to  his  co-partners  6,817/.  9«.  8^., 
as  his  share  of  the  liabilities  of  the  firm,  they 
taking  the  effects  and  assets,  and  undertaking  to 
pay  a  debt  of  51,891/.  12j».,  due  from  the  firm  to 
H.  After  the  dissolution  they  became  bankrupts, 
and  never  paid  H,  : — Held,  that  in  an  action  by 
their  assignees  for  the  6,817/,  9*,  8//.,  the  defen- 
dant could  not  set  off  their  undertaking  to  pay 


the  51,891/.  12*.  to  H.  Albott  v.  Hicks,  6  Bing. 
N.  C.  578  ;  7  Scott,  715. 

Diiclosure  of  Partnership.]— A.  and  B,,  in 
Australia,  entered  into  an  agreement  to  buy  gold 
dust  on  a  joint  speculation,  on  the  terms  that 
the  profits  should  be  divided,  so  that  A.  should 
have  half  the  profits  on  the  sale  of  the  dust 
bought  by  B.,  and  B.  should  have  half  the  profits 
on  the  dust  bought  by  A,  They  each  bought 
quantities  of  gold-  dust  accoiding  to  such  agree- 
ment. They  afterwards  entered  into  another 
agreement,  that  each  should  consign  his  gold 
dust  to  thQ  plaintiffs  for  sale,  by  a  consignment 
on  the  joint  account  of  them,  A.  and  B.,  and  that 
each  should  instruct  the  plaintiffs  to  divide  the 
net  proceeds,  and  to  credit  A.  with  one  moiety 
and  B.  with  the  other  moiety,  in  their  respec- 
tive accounts  with  the  plaintiffs.  B.  ac- 
cordingly consigned  to  the  plaintiffs,  as  on  the 
joint  account  of  himself  and  A.,  the  gold  dust  so 
bought  by  him,  and  gave  directions  to  sell  it, 
and  to  give  credit  for  one  moiety  of  the  proceeds 
to  A.,  and  for  the  other  moiety  to  himself.    Also, 

A.  consigned  the  gold  dust  so  bought  by  him  to 
the  plaintiffs  for  sale,  but  inadvertently  omitted 
to  advise  the  plaintiff  that  it  was  consigned  on 
the  joint  account  of  A.  and  B.,  and  to  instruct 
the  plaintiffs  respecting  the  division  of  the 
profits  ;  and  B.  wrote  to  the  plaintiffs,  telling 
them  that  in  case  A,  should  so  omit  to  instruct 
the  plaintiffs,  they  were  not  to  pass  the  one-half 
profits  of  B.'s  gold  dnst  to  the  credit  of  A.  The 
plalntilfe  wrote  to  A.,  informing  him  that  they 
would  pass  to  his  credit  half  the  proceeds  of  the 
gold  dust ;  and  they  subsequently  received  both 
consignments,  and  sold  them,  and  gave  credit 
to  B,  as  well  for  the  moiety  of  the  proceeds 
sent  by  A.  as  also  for  the  whole  proceeds  of  the 
gold  dust  sent  by  B.,  setting  the  same  off  against 
a  debt  due  to  them  from  B.,  who  had  become 
bankrupt  between  the  date  of  his  consignment 
and  the  sale  of  it.     After  this  giving  of  credit  to 

B.  for  the  whole  of  the  proceeds  of  B.'s  consign- 
ment, and  after  the  bankruptcy,  B.  informed  the 
plaintiffs  that  A.  was  entitled  to  a  moiety : — 
Held,  that  A.  had  a  right  in  equity  to  such 
moiety,  and  to  set  off  the  same  by  way  of  equit- 
able defence  in  an  action  of  debt  by  the 
plaintiffs  against  him.  JSlkin  v.  Baker,  11  C. 
B.,  N.  S.  526  ;  31  L.  J.,  C.  P.  177;  8  Jur.,  N.  S.  915. 

Bond  by  Firm  for  Partner.] — Set-off  is  allowed 
of  a  debt  of  the  bankrupt's  to  one  partner  sepa- 
rately, against  a  joint  debt  of  him  and  his  part- 
ner, on  their  bond  to  secure  the  separate  debt  of 
the  former,  Jlanson,  Ex  parte,  18  Ves.  233  ;  1 
Hose,  156. 

Bond  to  Partner  in  Trust  for  Firm.] — It  seems 
that  money  due  for  advances  made  by  a  banker 
to  his  customer  upon  a  bond  given  by  the  cus- 
tomer to  one  of  the  partners,  in  trust  for  the  rest, 
may  be  set  off  in  an  account  current  between 
them.     CroMe  v.  Smith,  1  M.  &  S.  545. 

Joint  and  Separate  Debts.] — ^A  plea  of  set-off 
alleged  that  the  debt  claimed  from  the  defendant 
was  due  by  him  and  A,  jointly ;  and  that  the 
plaintiff  was  indebted  to  the  defendant  and  A., 
which  debt  the  defendant  and  A.  were  ready  and 
willing  to  set  off.  On  special  demurrer,  on  the 
ground  that  the  Statute  of  Set-off  applied  only  to 
mutual  debts  between  the  plaintiff  and  the  de- 
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fendant,  exclusively  of  any  third  person,  the 
plea  held  good.  Stackwood  v.  Dunn,  3  G.  &  D. 
115  ;  3  Q.  B.  822  ;  12  L.  J.,  Q.  B.  3. 

Where  the  employment  of  the  plaintiffs,  which 
was  the  subject  of  the  action,  was  made  by  the 
defendant  alone,  he  cannot  set  off  a  debt  due  from 
the  plaintiffs  to  the  firm  of  which  the  defendant 
was  a  member.  Toplis  v.  Graiie,  2  Am.  110 ;  5 
Bing.  N.  C.  636  ;  7  Scott,  620. 

To  an  action  for  money  had  and  received  the 
defendants  pleaded,  as  a  set-off,  that  the  plain- 
tiffs were  partners  ;  and  that,  before  the  receipt 
of  the  money,  G.,  one  of  the  plaintiffs,  applied 
to  the  defendants,  who  were  auctioneers,  to  sell 
some  property  ;  and  that  the  defendants,  at  the 
time  of  the  application,  and  at  the  time  of  the 
selling,  and  at  the  time  when  the  set-off  accrued, 
believed  G,  to  be  the  sole  owner  of  the  property, 
and  had  no  notice  that  the  plaintiffs  had  any 
interest  in  it ;  that  the  money  was  received  upon 
the  sale  of  the  property  ;  and  that,  after  G.  had 
fio  employed  the  defendants,  and  before  they  had 
notice  that  G.  was  not  the  sole  owner,  he  became 
indebted  to  the  defendants  for  money  lent : — 
Held,  that  the  plea  was  bad  ;  that  it  did  not  shew 
that  G.  appeared  as  sole  owner,  with  the  consent 
or  by  the  default  of  the  other  plaintiffs  ;  and 
that  it  amounted  merely  to  a  set-off  of  a  debt  due 
fvom  one  partner  to  a  demand  from  several 
partners.  Gordon  v.  Ellin,  2  C.  B.  821  ;  3  D.  & 
li.  803  ;  16  L.  J.,  C.  P.  178 ;  10  Jur.  359. 

9.  Trustees  and  'Assignees. 

Aetion  by  TnuteeB — Debt  from  Cestui  que 
Tnut.] — In  an  action  by  a  trustee  to  recover  a 
debt  for  the  benefit  of  the  cestui  que  trust,  a 
debt  due  from  the  cestui  que  truSt  cannot  he  set 
off.  Tucker  v.  TucJeei',  1  N.  &  M.  477  ;  4  B.  & 
Ad.  745. 

Where  A.  has  a  money  demand  against  B.,  and 
B.  (though  a  trustee)  has  a  money  demand 
Against  A.,  which  but  for  the  intervention  of  the 
trust  would  have  constituted  a  good  legal  set-off 
against  A.*s  demand,  the  latter  may  be  pleaded 
by  way  of  equitable  set-off.  Cockra^ie  v.  Green, 
9  C.  B.,  N.  S.  448  ;  30  L.  J.,  C.  P.  97 ;  7  Jur., 
N.  S.  548 ;  3  L.  T.  475  ;  9  W.  R.  124. 

When  a  pJaintiff  is  suing  merely  as  trustee, 
and  the  defendant  has  a  claim  against  the 
cestui  que  trust,  which,  but  for  the  intervention 
of  the  trust,  would  have  been  a  legal  set-off,  such 
claim  can  be  set  off  in  equity,  and,  therefore,  in 
an  action  can  be  set  off  by  an  equitable  plea. 
Thortiton  v.  Maynard,  10  L.  R.,  C.  P.  695  ;  44 
L.  J.,  C.  P.  382 ;  33  L.  T.  433. 

A  declaration  contained  nine  counts  on  nine 
bills  of  exchange,  of  which  the  plaintiffs  were 
indorsees,  R.  &  Co.  drawers,  and  the  defendant 
acceptor.  Plea,  upon  equitable  grounds  as  to 
425Z.,  parcel  of  the  amount  claimed,  that  the 
drawere  liquidated  their  affairs  by  arrangement, 
and  the  plaintiffs  received  425Z.  as  a  dividend  on 
the  amount  of  the  bills  due  from  the  drawers  to 
the  plaintiffs  as  indorsees,  and  that,  as  regards 
the  425/.,  the  plaintiffs  sued  only  as  trustees  for 
the  drawers'  estate.  The  plea  then  alleged  a 
set-off  of  a  debt  due  to  the  defendant,  the  ac- 
ceptor, from  the  drawers  of  tlie  bills  .---Held,  a 
good  plea.    lb. 

A  demand,  in  the  character  of  trustee  or  exe- 
cutor, cannot  be  set  off  against  a  debt  due  from 
the  trustee  or  executor  personally,  although  the 
executor  gives  evidence  to  shew  that  he  is,  in 


fact,  personally  beneficially  entitled  to  the 
amount  which  is  due  to  him  in  the  character  of 
executor.  Middleton  v.  Pollock,  Xtigec,  Ex 
parte,  20  L.  R..  Eq.  29 ;  44  L.  J.,  Ch.  584  :  33 
L.  T.  240  ;  23  AV.  R.  766. 

The  only  cases  in  which  such  a  set-off  of 
claims  arising  in  different  rights  can  be  allowed 
are  those  where  the  person  claiming  the  benefit 
of  it  can  shew  some  equitable  ground  (other  than 
the  mere  claim  of  set-off)  for  being  protected 
against  the  legal  demand,    lb. 

A.  was  an  executor  and  trustee  of  a  fund  to 
which  as  to  one  moiety  he  was  entitled  bene- 
ficially. The  fund  was  in  the  hands  of  P.,  who 
died  insolvent ;  at  the  time  of  P.'s  death  A.  was 
indebted  to  P. : — Held,  that  A.  could  not  set  off 
the  debt  to  the  trust  against  his  debt  due  to  P.  lb. 

Assignees  of  Debt  or  Bond.] — The  defendant 
cannot  plead  by  way  of  set-off  a  bond  debt  of  the 
plaintiff  assigned  to  the  defendant  by  another,  to 
whom  and  for  whose  use  it  was  originally  given. 
Wake  V.  Tinkler,  16  East,  36. 

S.  gave  a  bond  conditioned  for  the  payment  of 
money.  The  obligee  made  C.  his  executrix  and 
residuary  legatee,  and  died.  C.  proved  his  wiU, 
assented  to  the  bequest,  and  died,  not  having  fully 
administered,  leaving  £.  executrix  of  the  execu- 
trix C.  in  trust  for  her  (E.'s)  own  benefit.  A  sum 
due  on  the  bond  in  the  first  testator's  time  re- 
mained unpaid.  C,  during  her  lifetime,  in  consi- 
deration of  a  marriage  about  to  take  place 
between  her  and  the  father  of  S.,  gave  a  bond  to 
a  trustee,  conditioned  for  the  payment  of  a  sum 
of  money  to  the  use  of  S.  if  C.  should  marry  and 
survive  her  intended  husband.  She  did  marry 
and  survive  him,  and  the  money  not  having  been 
paid  in  her  lifetime,  the  trustee's  executor  sued 
is.,  the  executrix  of  C,  upon  that  bond : — Held, 
that,  in  this  action,  the  claim  of  E.  upon  S.'s 
bond  could  not  be  set  off.  Ticker  v.  Tucker,  4 
B.  &  Ad.  745  ;  1  N.  &  M.  477. 

A  company,  in  an  action  uix)n  certain  deben- 
ture bonds,  sought  to  set  off  the  amount  of  calls 
due  frdtn  the  obligee  of  the  bonds,  upon  shares 
in  their  comi>any.  The  amounts  of  the  deben- 
tures were  therein  expressed  to  be  made  payable 
to  him,  his  executors,  administrators,  or  assigns. 
He  transferred  the  debentures  to  C^nd  8.,  on 
whose  behalf  the  action  was  really  brought  The 
company  registered  the  transfers  and  issued 
certificates  of  registration  to  the  transferees, 
stating  that  they  had  been  entered  as  registered 
proprietors  of  the  debentures.  Neither  C.  nor  S. 
had  any  notice,  when  the  debentures  were  trans- 
ferred, that  the  company  had  or  would  claim 
any  right  of  set-off  against  the  debentures. 
Previously  to  the  falling  due  of  the  debentures 
the  obligee  and  holdpr  became  indebted  to  the 
company  in  various  sums  for  calls  due  upon 
shares  held  by  him  in  the  company  from  the 
date  of  its  coming  into  existence.  Subsequently 
to  the  acci-uing  due  of  part  of  such  calls  the 
secretary  wrote  a  letter  to  the  transferees 
acknowledging  them  to  be  the  owners  of  the  de- 
bentures, and  requesting  time  for  payment,  and 
the  company  accepted  two  of  the  debentures  in 
payment  of  calls  due  from  the  transferees  as 
shareholders  in  the  company.  The  company  also 
I>aid  interest  to  the  transferees  up  to  the  time 
of  the  debentures  falling  due.  The  articles  of 
association  of  the  company  provided  that  the 
company  should  have  a  lien  upon  the  shares 
or  debentures  of  any  member  indebted  to  the 
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company,  and  should  be  entitled  to  sell  the  same 
and  apply  the  proceeds  in  discharge  of  his 
debt : — Held,  on  a  special  case  raising  the  ques- 
tion whether  the  company  was  entitled  in  equity 
to  set  off  the  calls  due  to  them  from  the  obligee 
as  against  the  transferees,  that  they  were  not  so 
entitled  on  the  ground  that  the  terms  of  the  de- 
bentures and  the  articles  of  association  appeared 
to  contemplate  the  transfer  of  the  debentures  free 
from  all  claims  against  the  original  holder,  and 
that  the  company,  by  their  subsequent  conduct, 
bad  recognized  and  dealt  with  the  transferees  as 
absolute  owners  of  the  debentures  transferred  to 
them.  Higgg  v.  Northern  Assam  Tea  Company, 
A  L.  R.,  Ex.  387  ;  38  L.  J. ,  Ex.  233  ;  17  W.  R.  1 125. 

To  an  action  for  non-payment  of  45Z.,  the 
balance  due  upon  a  building  agreement,  the 
.  defendant  pleaded  a  set-off  of  a  judgment  for  40Z. 
2a.  against  the  plaintiff.  The  plaintiff  replied, 
that,  before  the  recovery  of  the  judgment,  he  for 
a  good  consideration  assigned  the  debt  of  452.  to 
S. ;  that  the  defendant  before  the  recovery  of 
the  judgment  had  notice  of  the  assignment,  and 
that  the  plaintiff  was  suing  as  a  trustee  for  S.  : — 
Held,  that  the  replication  was  bad,  and  disclosed 
no  legal  answer  to  the  plea.  Waikins  v.  Clark. 
12  C.  B.,  N.  S.  277. 

In  an  action  for  freight,  the  defendant  pleaded 
a  set-off,  to  which  the  plaintiff  rcplied,  on  equit- 
able grounds,  that  while  the  freight  was  in  the 
course  of  being  earned,  he  assigned  it  for  value 
to  A.,  of  which  the  defendant,  before  the  debt  be- 
came due,  and  before  the  action  was  brought,  had 
notice  ;  and  that  the  plaintiff  was  suing  only  as 
trustee  for  A. : — Held,  no  answer  to  the  plea. 
WiUon  V.  OabHel;^  B.  &  S.  243  ;  8  L.  T.  502  ; 
11  W.  R.  803. 

A  railway  company  bound  themselves  to  the 
plaintiffs  by  Lloyd's  bonds,  to  pay  certain  sums  of 
money  and  interest  at  the  expiration  of  a  year. 
A  few  days  afterwards  the  company  granted  the 
plaintiffs  a  lease ;  they  then  assigned  away  the 
bonds.  In  an  action  by  the  plaintiffs  for  the 
benefit  of  the  assignees  on  the  bonds,  the  com- 
pany claimed  to  be  entitled  to  set  off  rent  which 
accrued  due  under  the  lease  after  such  assignment 
and  notice  thereof  : — Held,  that  the  company  was 
not  so  entitled  either  at  law  or  in  equity.  Wa  tson 
V.  Mtd'Wales  Baihcay  Company,  2  L.  R.,  C.  P. 
693  ;  36  L.  J.,  C.  P.  285  ;  17  L.  T.  94  ;  15  W.  R. 
1107. 

Assignee  in  Seotch  Bankruptcy.]— To  an  action 
by  a  trustee  of  a  Scotch  bankrupt  for  money 
received  by  the  defendant  for  the  use  of  the 
trustee,  after  the  bankruptcy,  and  for  interest 
upon  money  due  from  the  defendant  to  the  trustee, 
forborne  to  the  defendant  at  his  request,  it  is  a 
good  defence  that  there  .were  mutual  credits 
between  the  bankrupt  andthe defendant,  and  by 
the  Scotch  law  the  trustee  is  only  entitled  to  sue 
for  the  balance.  Macfarlanc  v.  Norris,  2  6.  &  S. 
783  ;  31  L.  J.,  Q.  B.  246  ;  9  Jur.,  N.  S.  74  ;  6 
L.  T.  492. 

V.    IN  EQUITY. 

Set-off— When  Enforceable.]— Where  there  are 
cross  demands  between  two  parties,  of  such  a 
nature,  that,  if  both  were  recoverable  at  law, 
they  would  be  the  subject  of  legal  set-off,  then, 
if  either  of  the  demands  is  matter  of  equitable 
jurisdiction,  the  set-off  will  be  enforced  in  equity. 
ClarU  V.  Cart^  1  C.  cS:  P.  154. 


Equitable  set-off  exists  in  cases  where  the  party 
seeking  the  benefit  of  it  can  shew  some  equitable 
ground  for  being  protected  against  his  adver- 
sary's demand.  The  mere  existence  of  cross  de- 
mands is  not  sufficient.  Still  less  will  the  court 
interfere,  on  the  ground  of  equitable  set-off,  to 
prevent  a  party  from  recovering  a  sum  awarded 
to  him  by  a  ]ury  as  damages  for  a  breach  of 
contract,  merely  because  there  is  an  unsettled 
account  pending  between  him  and  the  party 
against  whom  the  action  is  brought,  although 
the  subject-matter  of  the  account  consists  of 
dealings  and  transactions  arising  out  of  the  con- 
tract, the  breach  of  which  is  the  subject  of  the 
action.    Ih. 

Cross  demands,  existing  in  separate  rights,  are 
not,  in  equity  (except  under  special  circum- 
stances), allowed  to  be  set  off  one  against  the 
other.  Freeman  v.  Lom<is,  9  Hare,  109  ;  20  L.  J., 
Ch.  564  ;  15  Jur.  648  ;  S.  P.,  Stammers  v.  Elliiftt, 
3.  L.  R.,  Ch.  195  ;  37  L.  J.,  Ch.  353  ;  18  L.  T.  1 ; 
16  W.  R.  489. 

Therefore  an  executor  and  trustee  of  a  legacy, 
who  was  also  residuary  legatee,  and  had  become 
a  creditor  of  the  husband  and  administrator  of  a 
deceased  legatee,  was  not,  in  the  absence  of  any- 
special  agreement,  allowed  to  set  off  his  debt 
against  the  l^acy  to  which  the  husband  (having 
survived  his  wife  the  legatee)  was,  as  such  ad- 
ministrator, entitled.    lb. 

Cross  demands  are  not  alone  a  sufficient  foun- 
dation for  equitable  set-off."  Fislier  v.  Baldwin, 
11  Hare,  352. 

If  a  customer  borrows  money  from  his  bankers, 
and  gives  a  bond  to  secure  its  repayment,  and 
the  balance  from  the  general  banking  account  is 
afterwards  in  favour  of  the  customer,  a  right  to 
set  off  such  balance  against  the  amount  due  on 
the  bond  exists  both  at  law  and  in  equity. 
Cavendish  v.  Qeates,  24  Beav.  163  ;  27  L.  J.,  Ch. 
314  ;  3  Jur.,  N.  S.  1086. 

But  if  the  firm  is  altered,  and  the  bond  is  as- 
signed by  the  obligees  to  the  new  firm,  with 
notice  of  the  assignment  to  the  obligor,  and  the 
balance  upon  the  general  banking  account  is 
afterwards  in  &vour  of  the  customer,  no  right 
of  set-off  exists  at  law  ;  but  in  equity  the  cus- 
tomer is  entitled  to  set  off  the  balance  due  on  the 
banking  account  against  the  amcyint  due  on  the 
bond.    Ih, 

So,  if  the  bond  is  assigned  to  a  stranger,  with- 
out notice  to  the  obligor,  the  same  right  of  set- 
off exists,  and  the  assignee  takes  the  assignment 
subject  to  all  the  equities  which  affected  the  as- 
signors.   Ih, 

Two  sons  had,  as  against  their  father,  a  lien  on 
his  estate,  for  an  outlay  made  thereon  by  them  ; 
on  the  other  hand,  the  father  had  a  claim  against 
the  sons  in  respect  of  a  suretyship  entered  into 
by  him  for  them : — Held,  that  these  demands 
might  be  set  off  in  equity.  Unity  Joint-Stock 
Mutual  Banking  Association  v.  King,  25  Beav. 
72  ;  27  L.  J.,  Ch.  585  ;  4  Jur.,  N.  8.  1257. 


VI.    PLEADINGS  AND  EVIDENCE. 

1.  Plea. 

ICast  be  Pleaded.]— Set-off  must  be  specially 
pleaded,  and  cannot  be  given  in  evidence  under 
a  plea  of  never  indebted.  Graham  v.  Partridge, 
1  M.  &  W.  395*;  5  D.  P.  C.  108. 

Hot  ooveriiLg  Plaintiif*8  Claim.]— Where  the 
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amoimt  proved  under  a  plea  of  set-off  pleaded 
to  the  whole  declaiation  did  not  cover  the  plain- 
tiff's demand,  the  defendant  could  not  have  had 
a  verdict  on  a  plea  for  the  amount  proved,  but  it 
went  in  reduction  of  damages.  Rodgerg  v.  Maw^ 
15  M.  &  W.  444  ;  4  D.  &  L.  66  ;  16  L.  J.,  Ex.  137. 

Debt  Aeemed  after  Action.] — A  defendant 
cannot  set  off,  by  plea  to  the  further  mainten- 
ance of  the  action,  a  debt  which  accrued  after 
action,  and  before  pleiL  Jiieluirds  v.  Jones  or 
James,  2  Ex.  471  ;  6  D.  &  L.  52  ;  17  L.  J.,  Ex.  277. 

A  plea  of  set-off,  that  the  plaintiff  was  in- 
debted to  the  defendant  "  at  the  time  of  the  plea 
pleaded,*'  is  bad ;  it  should  state  that  he  was 
indebted  "  at  the  commencement  of  the  action.'' 
JEtatu  V.  Prosser,  3  T.  R.  186 ;  S,  P.,  Braith- 
xvaite  v.  Coleman,  4  N.  &  M.  654. 

A  plea  which  states  that  "  before  and  at  the 
time  of  the  commencement  of  the  action,  the 
plaintiff  was  indebted  to  the  defendant,"  with- 
out inserting  the  words  *'  and  still  is  indebted," 
is  bad.  Bendy  v.  Paivell,  3  M.  &  W.  442  ;  6  D. 
P.  C.  677. 

Plea  to  an  action  for  goods  sold  and  delivered, 
that  the  goods  were,  with  the  privity  of  the  plain- 
tiff, sold  and  delivered  to  the  defendant  by  S.,  the 
agent  of  the  plaintiff,  in  the  name  and  as  the 
goods  of  S.,  and  that  the  defendant  never  knew 
the  plaintiff  as  the  owner ;  that  at  the  time  of 
the  sale  and  delivery  S.  was  and  still  is  indebted 
to  the  defendant  in  a  sum  exceeding  the  price  of 
the  goods,  and  that  the  defendant  is  ready  and 
willing  to  set  off  and  allow  to  the  plaintiff  the 
price  of  the  goods  out  of  the  money  so  due  and 
owing  from  S. : — Held,  good  on  special  demurrer. 
Otrr  V.  Hinehliffe,  7  D.  &  R.  42  ;  4  B.  &  C.  547  ; 
S,  P.,  Purchell  V.  Salter,  1  Q.  B.  197,  209  ;  1  G. 
k  D.  682. 

2.  Replication  and  Rejoindeb. 

Validity  ot] — In  an  action  for  goods  sold  and 
delivered,  the  defendant  pleaded  a  set-off  of 
more  money  due  to  him  from  the  plaintiff ;  re- 
plication, that  the  goods  were  agreed  to  be  paid 
for  in  ready  money,  which  replication  was  holden 
bad,  being  no  answer  to  tne  plea.  Eland  v. 
Karr,  1  Ea8t,^375. 

The  defendant  pleaded  as  to  55Z.,  parcel,  &c.,  a 
tender.  Replication,  that  a  larger  sum  than  55Z. 
was  due  upon  one  entire  contract,  and  that  the 
plaintiff,  at  the  time  of  the  tender,  required  pay- 
ment of  such  larger  sum,  which  the  defendant 
refused  to  pay.  Rejoinder  that  the  defendant 
had  a  set-off  to  the  extent  of  such  larger  sum, 
except  552.,  and  refused  to  pay  the  whole  of  such 
larger  sum  : — Held,  that  the  rejoinder  was  bad, 
and  that  the  set-off  ought  to  have  been  pleaded 
in  the  first  instance,  and  that  the  replication 
was  good.  Searles  v.  Sadgrote,  5  El.  &  Bl.  639  ; 
25  L.  J.,  Q.  B.  15  ;  2  Jur.,  N.  S.  21. 

A  replication  that  since  the  plea  of  set-off  the 
plaintiff  paid  the  defendant  the  amount  of  the 
set-off,  is  good.  Eaton  or  Eyton  v.  Littledale,  7 
D.  &  L.  55  ;  4  Ex.  159  ;  18  L.  J.,  Ex.  369. 

To  an  action  by  payee  against  the  maker  of  a 
note  for  152.  9s.  id,  payable  on  demand,  the  de- 
fendant pleaded  as  to  32.,  parcel,  a  set-off  at  the 
time  of  demand  ;  and  as  to  the  122.  9s,  id.-,  a 
tender  of  that  sum  at  the  time  of  demand.  Re- 
plication to  the  first  plea  denied  the  set-off,  at  the 
time  of  the  commencement  of  the  suit ;  as  to  the 
second  plea,  that  before  the  making  of  the  tender, 


the  sum  of  152.  9s.  id.,  including  the  122. 9s.  4^., 
was  due  upon  the  note,  which  sum  the  plaintiff 
demanded,  but  the  defendant  refused  to  pay  the 
same,  and  that  no  set-off  or  other  just  cause  ex* 
isted  for  the  non-payment : — ^Held,  that  the  repli* 
cation  was  good.  Cotton  v.  Godwin,  7  H.  &  W» 
147  ;  9  D.  P.  C.  763. 

Evidence — ^When  Admiisible.] — ^Where  the 
plaintiff  replied  *'  that  he  was  not,  at  the  com* 
mencement  of  this  suit,  nor  is,  indebted  to  the 
defendant  as  idleged:" — Held,  thAt  he  could 
give  evidence  of  pajrment  in  answer  to  the  proof 
in  support  of  the  plea  of  set-off,  although  such 
evidence  would  not  be  admissible  under  a  repli** 
cation  of  never  indebted  to  a  plea  of  set-ofL 
Hartey  v.  Holtman,  2  D.,  N.  S.  683  ;  12  L.  J^ 
Q.  B.  185;  7  Jur.  398. 

Payment  cannot  be  given  in  evidence  under  a 
replication  of  never  indebted  to  a  plea  of  set-off. 
miler  V.  Atlee,  3  Ex.  799  ;  13  Jur.  431 ;  S.  P., 
StocUridge  v.  Sussams,  2  G.  &  D.  591 ;  3  Q.  B. 
239  ;  6  Jur.  437. 

Speeial  Pleas.]— The  Statute  of  Limitations 

must  be  specially  replied  to  a  plea  of  set-off. 

Cliapple  V.  Burnton,  1  C.  &  J.  1 . 

The  plaintiff,  on  a  replication  of  the  Statute 

\  of  Limitations  to  a  plea  of  set-off,  cannot,  on 

I  the  trial,  reduce  the  amount  of  the  set-off  by 

I  shewing  payment  of  part ;  the  payment  of  part 

i  ought  to  be  replied.    Afoore  v.  Wood,  2  M.  dc  Rob. 

407. 

A  discharge,  under  the  Insolvent  Debtors  Act 
(1  &2  Vict.  c.  110),  s.  91,  to  a  plea  of  set-off,  must 
be  specially  replietl.  Ford  v.  Bornford  or  Dim- 
ford,  8  Q.  B.  583 ;  15  L.  J.,Q.  B.  172 ;  10  Jur.  285. 

Kil  debet.] — ^To  an  action  against  a  public 
officer  of  a  banking  copartnership  for  money 
lent,  he  pleaded,  by  way  of  set-off,  that  the  plain* 
tiff  was  the  holder  of  Aares  in  the  copartnership 
under  their  deed,  and  after  setting  out  the  deed 
under  which  the  copartnership  was  formed, 
I  averred  that  a  sum  was  owing  for  calls  made  in 
I  pursuance  of  the  deed.  To  this  the  plaintiff  re- 
plied, nil  debet  :~Held,  that  the  replication  was 
bad,  inasmuch  as  the  debt  arising  &om  the  calls 
was  founded  solely  on  the  deed.  MUvain  v. 
Mather,  5  Ex.  55  ;  1  li.,  M.  k.  P.  220  ;  19  L.  J.» 
Ex.  227. 

Held,  also,  that  a  similar  replication  to  a  like 
plea  of  set-off,  which  stated  tne  plaintiff  to  be 
holder  of  shares  obtained-by  purchase,  was  bad.  Ih. 

Under  nil  debet  to  a  plea  of  set-off,  the  plaintiff 
might  object  that  the  debt  sought  to  be  set  off  was 
not  due  from  himself  alone,  but  from  himself  and 
a  third  party.  Arnold  v.  Bainhridge,  9  Ex. 
153  ;  23  L.  J.,  Ex.  59. 

3.  Evidence  and  Tbiai«. 

Partieiilars — Sffset  o^  fte.] — Particulars  of 
>  set-off  are  merely  explanatory  of  the  plea,  and 
I  the  plaintiff,  by  putting  them  in  evidence  to 
prove  his  case,  as,  for  instance,  to  rebut  the  de- 
fence of  the  Statute  of  Limitations,  does  not 
thereby  admit  the  correctness  of  their  contents. 
Burkett  V.  Blanshard,  3  Ex.  89  ;  18  L.  J.,  Ex« 
34  ;  S.  P.,  Buckmaster  v.  MeiUejohn,  8  Ex.  634 ; 
1  C.  L.  R.  839. 

An  order  for  delivery  of  particulars  of  set-off, 
and  in  default  precluding  the  defendant  from 
giving  evidence  of  his  set-off,  makes  such  evi* 
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denoe  inadmissible  at  the  trial.  Toftng  t. 
Oeisier,  6  C.  B.  552  ;  6  D.  &  L.  337  ;  18  L.  J., 
C.  P.  43. 

So,  an  order  for  delivery  of  particulars  of  set- 
off with  dates  is  not  complied  with  by  a  delivery 
of  particulars  without  dates,  although  not  ob- 
jeciied  to  by  the  plaintiff,  and  the  defendant 
will,  in  such  case,  be  precluded  at  the  trial  from 
giving  evidence  of  his  set-off.  Ibhett  v.  Leaver, 
16  M,  &  W.  770  ;  4  D.  &  L.  716  ;  16  L.  J.,  Ex.  208. 

notion  to  Entor  Yordlot.]— Action  by  payee 
against  the  maker  of  a  note.  Plea,  set-off.  At 
the  close  of  the  defendant's  case  it  was  sub- 
mitted that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  his  case.  The  judge  declined 
to  stop  the  case,  and  the  plaintiff  gave  evidence  ; 
a  verdict  was  found  for  the  defendant : — Held, 
that  the  plaintiff  could  not  afterwards  move  to 
enter  a  verdict,  on  the  ground  that  the  cause 
should  have  been  stopped  at  the  end  of  the  defen- 
dant's case.  Allen  v.  Carew^  7  El.  &  Bl.  463 ;  3 
Jut.,  N.  S.  1146. 

Proof  by  Plaintiff.]— Where  there  are  cross 
demands,  and  the  defendant  pleads  a  set-off,  the 
plaintiff  is  not  obliged  to  prove  the  whole  of  his 
account  in  the  first  instance,  but  may  prove  only 
the  balance  which  he  claims,  and  after  the  de- 
fendant has  proved  his  set-off,  the  plaintiff  may 
Erove  other  parts  of  his  account  to  shew  that  a 
irger  sum  was  due.  Williams  v.  Davics,  1  C.  & 
M.  464  ;  1  D.  P.  C.  647 ;  3  Tyr.  383. 

Proof  by  Defomdant.] — A  plea  of  set-off  on  a 
bill  of  exchange,  payable  to  the  order  of  the  de- 
fendant, and  accepted  by  the  plaintiff,  is  not 
supported  by  evidence  of  a  bill  answering  to  the 
description  in  the  plea,  which  at  the  time  of 
action  brought  was  in  the  hands  of  a  third  party, 
although  before  plea  pleaded  the  bill  had  got 
back  to  the  hands  of  the  defendant.  Braith- 
watte  V.  Coleman,  4  N.  &  M.  654. 

Where  a  defendant  pleaded  by  way  of  set-off 
a  bond  given  to  him  by  the  plaintiff  conditioned 
for  payment  of  an  annuity  to  a  third  person, 
which  had  been  previously  granted  by  the  defen- 
dant, and  that  a  certain  sum  was  in  arrear : — 
Held,  that  he  was  not  bound  to  prove  that  he 
had  paid  the  money  in  order  to  set  it  off,  but  that 
on  production  of  the  bond  the  plaintiff  was  bound 
to  prove  payment.    Penny  v.  Foy,  8  B.  &  C.  11. 

A  payment  which  has  been  made  in  bills  is 
good  evidence  under  a  set-off,  and  it  shall  be 
presumed  that  they  were  paid  unless  the  con- 
trary is  shewn.    Hehden  v.  HarUinh,  4  £sp.  46. 

Where  a  plaintiff  sues  on  a  quantum  meruit 
for  work  and  labour,  the  defendant  may,  without 
pleading  a  set-off,  give  in  evidence  that  he  pro- 
vided the  plaintiff's  men,  who  did  the  work,  with 
their  beer,  as  it  may  be  that  the  plaintiff  deserves 
to  be  paid  the  less  because  his  men  had  their 
beer  provided  for  them  by  the  defendant.  Orain- 
ger  v.  Raybtruldj  9  C.  &  P.  229. 

DistrilmtiToly.]— A  plea  of  set-off  of  a  par- 
ticular amount  is  not  supported  by  proof  of  a 
set-off  of  a  less  amount ;  but  the  plea  may  be 
taken  distributively,  and  found,  as  to  the  part 
not  proved,  for  the  plaintiff ;  and,  as  to  the  part 
proved,  for  the  defendant.  Covsins  v.  Paddon, 
2  C,  M.  &  R.  547  ;  4  D.  P.  C.  488  ;  5  Tyr.  536  ; 
1  Gale,  305. 

Before  the  15  &  16  Vict.  c.  76,  s.  75,  where  a 


defendant  failed  on  the  whole  record,  he  was  not 
entitled  to  have  the  verdict  entered  for  him  as 
to  a  part  proved  on  a  plea  of  set-off.  Tuck  v. 
Tuck,  5  M.  &  W.  109  ;  7  D.  P.  C.  373. 

To  a  declaration  for  a  debt,  the  defendant 
pleaded,  first,  never  indebted ;  secondly,  a  set-off ; 
thirdly,  as  to  3Z.,  parcel,  &c.,  payment  after  ac- 
tion ;  and  fourthly,  a  defence  under  the  Tippling 
Act.  At  the  trial  the  set-off  proved  was  less 
than  the  plaintiff^s  claim  as  it  stood  at  the  com- 
mencement of  the  action,  but  exceeded  it  when 
the  payment  pleaded,  after  the  action,  was  taken 
into  account : — Held,  that  the  plaintiff  was  en- 
titled to  the  verdict,  on  the  plea  of  set-off. 
Spradberry  v.  Gillam,  2  L.,  M.  &  P.  366  ;  6 
Ex.  422  ;  20  L.  J.,  Ex.  237. 

Dofendant  not  Appoaring.] — Where  a  defen- 
dant has  a  set-off  against  the  plaintiff,  and  docs 
not  appear  at  the  trial,  the  plaintiff  may  either 
take  a  verdict  for  the  whole  sum  he  proves  due, 
subject  to  be  reduced  to  the  sum  due  on  the 
balance  of  accounts,  if  the  defendant  will  after- 
wards enter  into  a  rule  to  bring  no  action  for 
the  set-off,  or  he  may  take  a  verdict  for  the 
smaller  sum,  with  a  special  indorsement  on  the 
postea,  as  a  foundation  for  the  court  to  stay  pro- 
ceedings, if  another  action  should  be  brought 
for  the  amount  of  the  set-off.  Laing  v.  Chat- 
ham, 1  Chit.  178,  n. ;  1  Camp.  252. 

VII.    EFFECT    OF    SET-OFF. 

Whothor  Pleading  a  Set-off  Compulsory.] — 
There  is  no  compulsion  upon  a  defendant  to 
plead  a  set-off,  and  if  he  pleases  he  may  bring  a 
cross  action,  provided  he  and  his  attorney  choose 
to  incur  the  odium  of  an  obstinate  and  litigious 
character,  and  the  censure  of  the  court  which 
will  follow,  unless  good  reason  can  be  shewn  for 
not  pleading  such  set-off.  Green  v.  Law,  2 
Smith,  668. 

B.  brought  an  action  against  A.  for  the  benefit 
of  F.,  to  whom  he  assigned  all  moneys  owing 
from  A.,  whereof  A.  had  notice  ;  the  action  was 
referred,  and  a  sum  of  money  was  awarded,  to- 
gether with  costs.  A  second  action  was  brought 
on  the  award  by  B.,  for  the  benefit  of  F.,  to 
which  A.  pleaded  a  set-off  of  matters  that  had 
not  been  brought  forward  at  the  time  of  making 
the  award: — Held,  that  A.  was  entitled  to  do 
so,  and  that  it  was  not  a  good  replv  in  equity, 
that  the  matter  might  have  been  brought  for- 
ward at  the  time  of  making  the  award,  and  that 
F.  had  thereby  been  induced  to  think  there  was 
no  further  set-off.  Baker  v.  Alexander,  35 
L.  J.,  C.  P.  217  ;  12  Jur.,  N.  S.692. 

Action  for  Set-off  in  prior  Action.] — ^A  party 
cannot  bring  an  action  for  what  has  been  the 
subject  of  a  set-off  in  a  former  action  by  the  de- 
fendant against  him : — ^but  if  the  set-off  was 
more  than  sufficient  to  cover  the  demand  in  the 
former  action,  he  may  maintain  an  action  for 
the  surplus.    Hennell  v.  Fairland,  3  Esp.  104. 

A  plea  to  an  action  for  a  debt,  alleging  that 
in  a  former  action  brought  by  the  defendant 
against  the  plaintiff  the  latter  pleaded  a  set-off, 
in  respect  of  the  sams  money  now  sought  to  be 
recovered,  but  the  jury  found  for  the  plaintiff, 
on  which  judgment  was  given  : — Held,  a  good 
plea  of  estoppel  ;  and  a  replication  that  the 
plaintiff  was  not  prepared  to  support  his  plea 
of  set-off  at  the  former  trial : — Held,  ill.    East- 
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mure  v.  Lawe*^  5  Bing.  X.  C.  444 ;  7  D.  P.  C. 
431  ;  7  Scott,  461. 

To  a  declaration  for  goods  sold  and  delirered, 
the  defendant  pleaded,  that  in  an  action  brought 
by  the  now  defendant  in  a  coontj  coort,  against 
the  now  plaintiff,  the  now  plaintiff  set  up  a  set- 
off as  a  defence,  and  gave  notice  to  th&  now  de- 
fendant that  he  would  claim  a  set-off  for  \bl, ; 
that  it  was  adjudged  that  the  now  defendant  was 
not  indebted  to  the  now  plaintiff  in  that  sum, 
or  any  part  thereof,  and  that  the  now  plaintiff 
had  no  claim  against  the  now  defendant,  averring 
the  identity  of  the  two  debts.  Replication,  that 
by  the  rules  of  the  county  court,  made  in  pur- 
suance of  the  statute,  any  defendant  desirous  of 
setting  off  a  debt  was  bound  to  give  notice  of 
set-off  to  the  clerk  of  the  court,  and  that  the 
now  plaintiff  did  not  give  such  notice  : — Held, 
that  the  replication  was  good.  Stanton  ▼. 
StyUi,  5  Ex.  578  ;  1  L.,  M.  &  P.  675  ;  19  L.  J., 
Ex.  336  ;  8.  P.,  Banks  v.  Farley,  1  C.  L.  R.  95. 


SETTLEMENT. 

I.  Of  Paupbbs.— iSfv  PooB  Law. 

II.  Ok   Mabbiaqe.  — iS?f   Husband  axd 
Wife. 

III.  Fbaudulent  and  Void. — See   Fbau- 
DULENT  Conveyances. 


SEWERS. 

I.   COUMISSIONEBS. 

1.  JnrUdiction  and  Powers, 

2.  Appointment,  1082. 

IL  Pbopebty  in  Sewebs,  1082. 

III.  Compensation  fob  Injubies.  1083. 

IV.  Pebsons  Liable  fob  Dajiage. 

1.  Commissioners,  1084. 

2.  Contractors,  1085. 

3.  Pritate  Persons,  1086. 

V.  Obligation    to    Cleanse    and   Ee- 
PAiB,  1086. 

VI.  Pbesentments,  1087. 

VII.  Rates. 

1.  Generally,  1091. 

2.  Malting,  1091. 

3.  Liability  to,  1092. 

4.  Ajyj^ortimwhent,  1096. 
6,  Inspection,  1095. 

6.  Impeaching  Validity,  1095. 

7.  distraining  for,  1095. 

8.  In  Metropolis. — See  Metbopolis. 

9.  Uiider    Public    Health    Act,— See 

Health. 


L    COMMISSIONERS. 
1.  Jubisdiction  and  Powees. 
Over  Navigable  Btreami.] — A  commission  of 


sewers  extends  only  to  navigable  streams,  nnless 
within  two  miles  at  Loudon.  Tean  v.  Holland, 
2  W.  Bl.  717.    And  see  A^non.,  2  Chit  137. 

The  commission  of  sewers  has  jaiisdiction  over 
a  sewer  communicating  with  a  navigable  stream, 
or  with  the  sea  above  the  point  where  the  tide 
ebbs  and  flows,  if  the  place  over  which  the  juris- 
diction is  exercised  is,  or  is  likely  to  be,  benefited 
by  it.    Bore  v.  Grey,  2  T.  R.  258. 

Ereeting  and   Ifaiiitaining  Sea-walls. ] — See 

Sea. 

When  Smpowered  to  make  a  new  Sewer.] — 
The  oommissionerB,  under  an  improvement  act, 
were  empowered  to  make  new  sewers,  but  pro- 
hibited from  making  any  new  sewer  to  drain  mto 
a  public  river  above  a  certain  point : — Held,  that 
they  ought  to  be  restrained  at  the  suit  of  the 
private  owners  of  a  weir  in  and  part  of  the  soil 
of  the  river  below  that  point,  from  enlarging 
and  deepening  an  old  sewer  running  into  the 
river  above  that  point,  so  as  to  make  it  virtually 
a  new  sewer.  Holt  v.  Rochdale  QMayor^,  10 
L.  R.,  Eq.  354  ;  39  L.  J.,  Ch.  761 ;  23  L.  T.  i3  ; 
18  W.  R.  885. 

Held,  also,  that  the  plaintiffs'  suit,  being  based 
upon  their  statutory  rights,  was  maintainable 
without  making  the  attorney-general  a  party 
thereto,  or  proving  special  injury.    lb. 

By  an  act  empowering  certain  persons  to  make 
a  floating  harbour  at  Bristol,  it  was  enacted,  that 
it  should  and  might  be  lawful  for  the  directors  of 
the  Bristol  Dock  Company,  and  they  were  thereby 
authorized  and  required  to  make  a  common  sewer 
in  a  direction  therein  specified,  and  also  to  alter 
and  reconstruct  all  or  any  of  the  sewers  of  the 
city,  at  the  mouths  thereof,  so  and  in  such  manner 
that  the  sewers  might  be  discharged  considerably 
under  the  surface  of  the  water  in  the  floating  har- 
bour ;  and  also  to  make  such  other  alterations  and 
amendments  in  the  sewers  of  the  city  as  might  or 
should  be  necessary  in  consequence  of  the  floating 
of  the  harbour.  The  directors  altered  several  of 
the  sewers  so  as  to  discharge  them  considerably 
under  the  surface  of  the  iK^ater  in  the  floating  har- 
bour, but  the  sewerage  there  dischaiged  vras  so 
offensive  as  to  be  a  nuisance  to  the  neighbour- 
hood : — Held,  that,  under  the  latter  part  of  the 
clause  set  forth,  the  directors  were  authorized  and 
required  to  make  a  new  sewer,  if  necessary,  to 
remove  the  nuisance.  Hex  v.  Bristol  Bock  Com" 
pany,  6  B.  &  C.  181  ;  9  D.  &  R.  309. 

Making  Sewen  through   Private  Landi.] — 

Commissioners  were  empowered  under  a  local  act 
to  make  drains  through  private  inclosed  lands, 
after  giving  twenty-eight  days'  public  notice, 
with  power  to  persons  interested  to  object  and  to 
appeskl.  They  were  also,  as  such  commissioners, 
by  6.  3  of  the  Nuisances  Removal  Act,  1855,  the 
local  authority  ;  and,  as  the  local  authority,  were, 
by  8.  22  of  the  same  act,  and  by  s.  67  of  the 
Highway  Act  (6  &  6  Will.  4,  c.  50),  empowered  to 
make  drains  through  private  inclosed  lands  ad- 
joining a  highway,  for  the  purpose  of  removing 
an  existing  nuisance.  A  watercourse  used  as  a 
sewer  being  a  nuisance,  and  a  new  sewer  being 
necessary  to  remove  the  nuisance,  the  commis- 
sioners, without  giving  notice,  made  a  new  sewer 
through  inclosed  land  adjoining  a  highway,  not 
in  the  line  of  the  watercourse : — Hold,  that  the 
commissioners  were  entitled  to  act  under  either 
the  local  act  or  the  general  act,  at  their  election  ; 


1081 


SEWERS. 


1082 


and  that  the  making  of  the  sewer  in  that  manner 
was  within  their  powers  under  the  general  act. 
Derby  (^EarV)  v.  Bury  Improvement  Commis- 
sioners, 4  L.  K.,  Q.  B.  222 ;  38  L.  J.,  £z«  100 ; 
20  L.  T.  927  ;  17  W.  R.  772— Ex.  Ch. 

The  Nuisances  Bemoval  Act,  1855,  s.  22,  con- 
strued with  s.  67  of  the  Highway  Act,  empowers 
the  local  authority,  where  a  new  sewer  is  neces- 
sary, to  make  the  same  in  any  direction  they 
think  fit  through  private  inclosed  lands  adjoin- 
ing a  highway,  although  no  sewer  previously 
existed  there.  The  same  sections  provide  com- 
pensation for  damage  caused  by  the  making  of 
such  a  sewer,  to  the  owner  or  occupier  of  the  land 
through  which  the  same  is  made.    lb, 

Tftking  PriTftte  Houses.] — The  commissioners 
of  sewers,  acting  under  the  powers  of  67  Geo.  3, 
c.  xxix.,  cannot  take  compulsorily  the  whole  of  a 
bouse  unless  they  have  formally  adjudged  that 
possession  of  the  whole  is  necessary  for  the  pur- 
pose of  executing  their  powers.  Thomas  v.  Daw^ 
2  L.  R,,  Ch.  1 ;  36  L.  J.,  Ch.  201  ;  15  L.  T.  200  ; 
15  W.  R.  113. 

Enfinreing  Penalties  for  acting  without  Con- 
sent]— A  local  act  provided  that  no  ditch,  &c., 
should  be  arched  over,  kc, ,  without  the  consent 
of  the  trustees  under  the  act,  under  a  penalty  of 
50/.  : — ^Held,  that  a  surveyor,  who,  after  a  sewer 
had  been  commenced,  directed  it  to  be  con- 
tinued (without  the  consent  of  the  trustees),  in- 
curred the  penalty.  Woodward  v.  Cotton^  1  C, 
M.  &  R.  44  ;  6  C.  &  P.  489 ;  4  Tyr.  689. 

The  arching  over  an  old  ditch  of  smaller  dimen- 
sions than  were  mentioned  in  a  consent  to  the 
making  of  a  sewer  in  writing,  by  certain  trustees 
under  an -act,  was  held  to  be  a  breach  of  a  sec- 
tion, providing  that  no  ditch,  drain,  or  other 
watercoui'se  should  be  narrowed,  filled  up,  altered, 
covered  in,  or  arched  over,  without  the  consent 
of  such  trustees,  nor  in  any  other  manner  than 
should  be  expressed  in  such  consent.    lb, 

Orant  of  Lioenees  for  Hoardings.] — B.  having 
contracted  to  erect  a  building  (the  now  post- 
office),  which  would  take  two  years  in  its  erec- 
tion, applied  to  the  commissioners  of  sewers  of 
the  city  for  a  licence  to  erect  a  hoarding  to 
inclose  the  space,  under  the  City  of  London 
Sewers  Act,  1848,  which  hoarding  would  run 
into  four  streets.  The  commissioners  refused  to 
grant  a  licence,  except  upon  the  terms  that  there 
should  be  a  distinct  licence  for  the  hoarding  in 
each  of  the  foar  streets,  that  it  should  continue 
for  two  months,  that  a  fee  of  lOl.  should  be  paid 
for  each  licence,  and  that  no  placards  or  other 
materials  for  advertising  should  be  placed  against 
the  hoarding: — ^Held,  first,  that  the  commis- 
sioners ought  not  to  have  required  four  licences 
for  the  hoarding,  but  only  one  licence.  JReff,  v. 
City  of  London  Sewers  Commissio7iers,  BrasSj 
Ex  parte,  22  L.  T.  582. 

Held,  secondly,  that  they  ought  not  to  have 
limited  the  duration  of  the  licence  to  two  months, 
but  should  have  granted  the  licence  for  such  a 
length  of  time  as  would  be  reasonably  requisite 
for  the  erection  of  the  building,    Ih. 

Held,  thirdly,  that  they  had  no  right  to  impose 
the  condition  that  no  placards,  or  other  materials, 
should  be  placed  against  the  hoarding.    lb. 


a  Bill  in  Chaneery.] — The  Court  of 
Chancery  has  jurisdiction  to  entertain  a  bill  at 


the  suit  of  the  commissioners  of  sewers  appointed 
under  23  Hen.  8,  c.  5,  notwithstanding  that  such 
commissioners  are  a  court  of  record.  Crossman 
V.  Bristol  and  South  Wales  Union  Bailway 
Company,  1  Hem.  &  M.  631 ;  11  W.  R.  981. 

2.  Appointment. 

By  Secretary  of  State — ^Default  of  Sewer  Au- 
thority.]— A  sewer  authority  having  made  default 
in  providing  the  necessary  sewers  for  the  district, 
the  secretary  of  state,  under  the  Sanitary  Act, 
1866  (29  k  30  Vict.  c.  90),  s.  49,  made  an  order, 
which  recited  that  the  sewer  authority  had  "  made 
default  in  providing  a  proper  system  of  main 
drainage,"  and  proceeded,  "  I  do  order  the  autho- 
rity to  do  its  duty,  and  begin  to  set  about  the 
works  for  the  purpose  within  one  month  from 
the  date  of  this  order,  and  proceed  therewith 
until  completion."  After  the  month,  the  sewer 
authority  having  done  nothing,  the  secretary  of 
state  made  a  second  order  appointing  B.  "  to  per- 
form the  duty  of  the  sewer  authority  in  respect 
of  sewerage  as  he  shall  be  directed  by  me  : " — 
Held,  that  the  two  orders  were  justified  by  s.  49. 
Beg,  V.  Cocherell,  6  L.  R.,  Q.  B.  252 ;  40  L.  J., 
M.  C.  153  ;  19  W.  R.  1133. 


II.    PROPERTY  IN  SEWERS. 

Sewer,  what  is.] — ^A  natural  watercourse,  for 
the  greater  part  of  its  course,  flowed  through 
cultivated  land  of  certain  landowners,  and  in 
that  part  of  its  course  was  solely  sapplied  by  the 
drainage — ^natural  and  artificial — of  those  lands ; 
it  then  passed  through  a  town  and  received  the 
drains  of  two  or  three  inhabited  houses  : — Held, 
that  this  watercourse  could  not  be  considered  as 
a  sewer,  within  the  Public  Health  Act,  1848  (11 
k  12  Vict.  c.  63),  and  did  not  vest  in  the  local 
board  of  health.  Beg,  v.  Godmanehester  Local 
Board  of  Health,  1  L.  R.,  Q.  B.  328;  35  L.  J., 
Q.  B.  125 ;  14  L.  T.  104 ;  14  W.  R.  375  ;  5  B.  &  S. 
936— Ex.  Ch. 

Vesting  —  Sea-wall.]  —  Commissioners  of 
sewers  cannot  maintain  an  action  against  the 
commissionei-s  of  a  harbour  for  brealung  down 
a  wall  or  a  dam  erected  by  the  former,  as  such 
commissioners,  across  a  navigable  river,  as  the 
authority  to  be  exercised  by  them,  on  behalf  of 
the  public,  does  not  vest  in  them  such  a  property 
or  possessory  interest  as  will  enable  them  to 
maintain  such  action.  Newcastle  (^Duhe)  y, 
Clark,  2  Moore,  666.    See  also  sub  tit.  Sea. 

Construction  of  Statute.]— The  3  &  4 

Will.  4,  c.  22,  8.  44,  enacts,  that  "  the  property 
of  and  in  all  lands,  tenements,  hereditaments^ 
buildings  and  erections,  works  and  other  things, 
which  shall  have  been  or  shall  hereafter  be  pur- 
chased, obtained  and  erected,  constructed  or 
made,  by  or  by  order  of,  or  which  shall  be  within 
or  under  the  view,  cognizance  or  management 
of  any  commissioners  of  sewers,  with  the  several 
conveniences,  ko.,  shall  be  and  the  same  are 
hereby  vested  in  the  commissioners  of  sewers : " — 
Held,  that  this  section  had  not  the  efi'ect  of 
vesting  in  the  commissioners  of  sewers  the  pro- 
perty in  all  lands,  under  their  "view,  cognizance 
or  management."  Straeey  v.  KelsoJi,  12  M.  k 
W,  533  ;  13  L.  J.,  Ex.  97. 


Extent  ot] — The  usual  clause  in  local 
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acts  vesting  sewers  in  the  sewer  authority  confers 
an  absolute  property  in  that  part  of  the  subsoil 
occupied  by  any  sewer,  and  not  merely  an  ease- 
ment or  right  of  sewerage.  Taylor  v.  OldJuim 
Corporation,  A  Cb.  D.  395  ;  46  L  J.,  Ch.  106  ; 
35  L.  T.  696 ;  26  W.  R,  178. 

Bight  of  User — ^Landlord  and  Tenant.] — Lease 
of  land  by  A.  to  B.,  reserving  to  A.  power  to 
enter  upon  the  land,  and  to  dig  and  make  a 
covered  sewer  and  watercourse  through  it,  in 
order  to  convey  away  any  drainage  from  A.'8 
premises.  A.  made  a  sewer  accordingly,  and  B. 
made  a  drain  from  his  own  premises,  and  carried 
it  into  the  sewer : — Held,  that  A.  was  entitled 
to  tbe  exclusive  use  of  the  sewer,  and  that  he 
could  recover  damages  in  an  action  against  B. 
for  so  interfering  with  such  exclusive  use.  Zee 
V.  Sterensou,  El.,  Bl.  &  El.  512  ;  27  L.  J.,  Q.  B.  263, 


III.    COMPENSATION  FOR  INJURIES. 

Arbitration— LiabiUty  Diiputed.]— By  11  k 
12  Vict.  c.  112,  s.  69,  full  compensation  shall  be 
made,  out  of  such  rates  as  the  commissioners 
shall  direct,  to  all  persons  sustaining  any  damage 
by  reason  of  the  exercise  of  the  powers  of  the 
act ;  and  In  case  of  dispute  as  to  amount,  the 
same  shall  be  settled  by  arbitration.  On  man> 
damns  to  enforce  the  award  of  an  arbitrator 
appointed  by  a  party  claiming  compensation, 
the  commissioners  having  failed  to  appoint  one : 
— Held,  that  the  mode  of  proceeding  by  arbitra- 
tion was  given  by  s.  69,  where  the  amount  of 
compensation,  and  not  where  the  liability,  was 
disputed,  and  that  therefore  the  award  was  in- 
valid. Jleg,  V.  Metropolitan  Commhsionerg  of 
Sewers,  1  El.  &  Bl.  694  ;  22  L.  J..  Q.  B.  234  ;  17 
Jur.  787. 

Amount  Dispnted.] — ^A  local  board  of  health 
made  a  sewer  through  the  land  of  B.  He  claimed 
Compensation.  The  board  maintained  that  the 
land  was  not  damaged,  and  consequently  that 
he  was  not  entitled  to  any  compensation.  B. 
called  upon  them  to  appoint  an  arbitrator  to 
settle  the  amount  of  compensation.  The  board 
refused  to  do  so.  B.  appointed  an  arbitrator, 
who  ultimately  made  an  award  ex  parte : — Held, 
that  it  appearing  that  the  local  board  did  not 
deny  that  they  had  made  the  sewer,  and  were 
liable  to  make  compensation,  if  there  was  any 
damage,  the  dispute  was  only  as  to  the  amount 
of  the  compensation,  and  was  therefore  under 
the  act  to  be  settled  by  arbitration ;  and  that 
arbitrators,  if  of  opinion  that  there  was  no 
flamage,  might  awaid  that  the  amount  of  com- 
pensation was  nothing.  Bradhy^  In  re,  4  El. 
&  Bl.  1014  ;  24  L.  J.,  Q.  B.  239 ;  1  Jur.,  N.  S.  778. 

Liability  for,  in  KetropoUs.]— In  1854,  the 
commissioners  of  sewers  under  11  &  12  Vict, 
c.  112,  gave  notice  to  A.,  the  occupier  of  land 
under  a  lease  granted  by  a  tenant  for  life,  that 
they  were  about  to  construct  a  new  sewer  across 
the  same ;  and,  in  the  early  part  of  1855,  the 
work  was  done,  no  notice  having  been  given  to 
the  owner  of  the  fee.  The  18  &  19  Vict.  c.  120, 
passed  after  the  work  was  to  be  done,  and  came 
into  operation  on  the  1st  of  January,  1866.  On 
the  expiration  of  A.'6  lease,  in  1862,  B.,  who 
had  succeeded  to  the  estate  on  the  death  of  the 
tenant  for  life  (in  November,  1855),  for  the  first 
time  became  aware  of  the  existence  of  the  sewer, 


which  it  was  agreed  had  depreciated  the  valnc 
of  the  property  for  building  purposes  to  the  ex- 
tent of  1,500^. :— Held,  that  the  Uability  of  the 
commissioners  of  sewers  to  compensate  B.  for 
such  damage  was  transferred  to  the  metropolitan 
board  of  works  by  virtue  of  the  provisions  of  the 
18  &  19  Vict.  c.  120,  and  that  the  claim  was  not 
too  late.  Pettiward,  In  re,  19  C.  B.,  N.  S.  489  ; 
34  L.  J.,  C.  P.  301 ;  11  Jur.,  N.  S.  932;  12  L.  T.  764. 


IV.   PERSONS  LIABLE  FOR  DAMAGE. 
1.  Commissioners. 

For  Kegligenoe — Proof.] — In  order  to  render 
commissioners  acting  in  the  bonA  fide  perform- 
ance of  a  public  duty  liable  to  an  action  for  an 
injury  to  an  individual  resulting  from  an  act  so 
done  by  them,  it  must  appear  that  they  have 
been  guilty  of  negligence  or  want  of  skill  in  tbe 
conduct  of  it.  Grocers'  Company  v.  Bonne,  3 
Scott,  356  ;  3  Bing.  N.  C.  34  ;  2  Hodges,  120. 


Obligation    to  Fenoe.] — Commissioner 


of  sewers  used  for  the  purpose  of  sewerage  an 
ancient  tidal-ditch,  which  ran  along  the  side  of 
a  highway : — Held,  that  they  were  under  no 
obligation  to  fence  the  sewer  so  as  to  protect 
persons  frequenting  the  highway.  Comwell  v. 
Metropolitan  Coiumissioners  of  Sewers,  10  Ex. 
771 ;  3  C.  L.  B.  417. 

Primary  Came  of  Damage.] — By  an  act  of 
parliament  commissioners  wero  the  proprietors 
of  a  cut  for  conveying  water  from  the  Middle 
Level  into  the  River  Ouse,  protected  by  banks 
and  a  wall,  and  by  their  negligence  the  cut 
burst,  and  the  water  flooded  the  neighbouring 
land.  The  plaintiff  was  in  occupation  of  a  farm, 
which  the  water  did  not  at  first  reach,  but  as  the 
tides  daily  became  higher,  he,  in  order  to  keep 
the  water  from  his  land,  closed  a  culvert,  which 
had  been  constructed  by  the  commissioners  in 
pursuance  of  the  act  for  the  purpose  of  draining 
the  water  from  the  land  about  the  plaintiffs 
farm  into  the  lower  ground,  which  was  first 
flooded.  The  proprietors  of  the  lower  ground, 
fearing  this  might  cause  greater  damage  to  their 
property,  open^  the  culvert,  and  the  plaintiffs 
farm  became  flooded  and  his  crops  injured  : — 
Held,  that,  whether  the  proprietors  of  tie  lower 
ground  were  justified  or  not  in  opening  the  cul- 
vert, the  primary  and  substantial  cause  of  injury 
was  the  n^ligence  of  the  commissioners,  and 
they  were  therefore  liable  for  the  damage  to  the 
plaintiff.  Collins  y.  Middle  Level  Commissioners, 
4  L.  R.,  C.  P.  279  ;  38  L,  J.,  C.  P.  236  ;  20  L.  T. 
442 ;  17  W.  R.  929. 

Where  Plaintiff  eleota  to  run  Siik.]— Where 
commissioners  of  sewera  had  made  a  dangerous 
trench  in  the  only  outlet  from  a  mews,  patting 
up  no  fence,  and  leaving  only  a  narrow  passage, 
on  which  they  heaped  rubbish,  and  a  cabman,  in 
the  exercise  of  his  calling,  attempted  to  lead  his 
horse  out  over  the  rubbish,  and  the  horse  fel/ 
and  was  killed,  for  which  loss  he  brought  an 
action  against  the  defendant  as  acting  under  the 
commissioners :  —  Held,  that  the  plaintiff  was 
not  disentitled  to  recover,  because  he  had  at 
some  hazard,  created  by  the  defendant,  brought 
his  horse  out  of  the  stable,  and  that  the  case  was 
properly  left  to  the  jury  on  the  question,  whether 
or  not  the  plaintiff  had  persisted,  contrary  to 
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express  warning  at  the  time  (as  to  which  there 
was  contradictory  eYidenee),  in  ranning  upon  a 
great  and  an  obvious  duiger.  Cluyardi  v. 
DethUk,  12  Q.  B.  439. 

Follntioii  of  Btream— PreteriptiTe  Bight.] — 
Where  a  man  has  a  right  to  the  use  of  an  ancient 
stream  of  water  flowing  through  his  land,  and 
sewage  matter  is  so  precipitate  into  it  as  to 
pollute  it  and  to  prevent  his  using  it,  he  may 
apply  to  a  court  of  equity  for  an  injunction  to 
restrain  the  pollution  before  it  becomes  an  un- 
doubted nuisance ;  and  it  is  not  competent  to 
claim  as  against  him  a  prescriptive  right  to  dis- 
charge the  sewage  into  the  stream.  Ooldtmid 
T.  Tunbridge  Wells  Improvement  Cttnimlfsi oners, 
1  L.  R.,  Ch.  349 ;  35  L.  J.,  Ch.  382  ;  12  Jur., 
K.  S.  308  ;  14  L.  T.  164  ;  14  W.  R.  562. 

For  Aotf  of  Persons  Smployed.] — By  a  localact, 
a  duty  was  cast  upon  commissioners  of  making 
and  maintaining  a  sluice  and  a  cut  for  the  dis- 
charge of  drainage  waters ;  owing  to  the  negli- 
gence of  the  peisons  employed  by  them  the 
sluice  and  cut  were  not  maintained,  and  a  pri- 
Tate  individual  sustained  damage  by  reason  of 
the  water  overflowing  his  land  : — Held,  that 
although  the  commissioners  were  a  public  body 
bound  to  discharge  a  public  duty  without  re- 
ward and  without  funds,  yet  they  were  answer- 
able for  the  negligence  of  those  whom  they  had 
employed.  Coe  v.  Wise,  1  L.  R.,  Q.  B.  711  ;  37 
L.  J.,  Q.  B.  262 ;  14  L.  T.  891 ;  7  B.  &  8.  831— 
Ex.  Ch. 

Though  Work  skilfiilly  Done.]— Where 

bricklayers,  employed  by  the  commissioners  of 
sewers  to  repair  a  public  sewer,  performed  the 
work  in  such  a  manner  as  to  occasion  a  damage 
to  a  neighbouring  house  : — Held,  that  they  were 
liable  to  an  action,  although  the  work  itself 
appeared  to  be  performed  in  a  skilful  manner. 
Janes  v.  Bird,  1  D.  &  R.  497  ;  6  B.  &  A.  837.  See 
Drew  V.  iWto  JRivcr  Company,  6  0.  &  P.  754. 

2.  CONTBACTOBS. 

statutory  Exemption.]  —  Contractors  acting 
under  the  authority  of  the  Metropolitan  Commis- 
sioners of  Sewers,  and  bon4  fide  acting  for  the 
purpose  of  executing  the  1 1  &  12  Vict.  c.  112,  by 
negligence  injured  premises  : — Held,  that,  under 
8.  128,  they  were  exempted  from  all  liability. 
Ward  V.  Lee,  7  El.  k  Bl.  426 ;  26  L.  J.,  Q.  B. 
142 ;  3  Jur.,  N.  S.  557. 

Who  entitled  to.] — By  a  local  act  com- 
missioners were  empowered  to  cause  any  *^  pre- 
sent or  future  sewers,  ditches,  drains,  &c.,  to  hz 
opened,  enlarged,  altered  or  cleansed;"  and  it 
was  enacted,  that  in  case  any  action  should  be 
brought  f^[ainst  any  person  for  anything  done  in 
pursuance  of  the  act,  or  in  relation  to  the  matters 
therein  contained,  the  plaintiff  should  not  re- 
cover in  any  such  action,  if  tender  of  amends 
should  have  been  made  to  him,  or  his  attorney, 
by  or  on  behalf  of  the  defendant,  before  such 
action  brought ;  and  in  case  no  such  tender 
should  be  nuidc,  that  it  should  be  lawful  for  the 
defendant,  by  leave  of  the  court,  to  pay  money 
into  court ;  and  if  the  matter  should  appear  to 
have  been  done  in  pursuance  and  under  the  au- 
thority of  the  act,  and  after  sufficient  satisfaction 
made  or  tendered,  then  that  the  jury  should  find 
for  the  defendant.    The  commissioners,  of  whom 


the  defendant  was  one,  appointed  a  comxpittee 
to  inspect  a  ditch,  with  a  view  to  widening  the 
same,  and  to  report  thereon.  The  committee 
having  reported  thereon  in  favour  of  widening 
the  ditch,  the  commissioners  appointed  a  second 
committee,  of  whom  the  defendant  was  one,  to 
confer  with  a  surveyor  respecting  the  work,  with 
power  to  two  of  them  to  act.  The  defendant, 
being  afterwards  told  by  the  clerk  to  the  com- 
missioners that  he  might  proceed  without  further 
instructions  from  the  commissioners,  took  the 
plaintiff's  land  for  the  purpose  of  widening  the 
drain,  without  having  given  him  notice  or  ob- 
tained his  consent.  The  land  was  taken  for  the 
bon&  fide  purpose  of  widening  the  drain.  The 
defendant,  before  action,  tendered  10^.  as  amends, 
which  the  plaintiff  refused  to  accept ;  but  no 
tender  was  pleaded,  nor  was  the  amount  paid 
into  court.  The  jury  found  the  trespass,  and 
that  the  damage  amounted  to  52. : — Held,  first, 
that  although  neither  the  defendant  was  nor  the 
commissioners  were  authorized  to  take  the  land 
without  his  consent  in  writing,  yet  the  defendant 
was  entitled  to  the  protection  of  the  act.  Jones 
V.  Gooday,  9  M.  &  W.  736  ;  1  D.,  N.  S.  914. 

Held,  secondly,  that  the  defendant  was  not 
bound  to  plead  the  tender,  or  pay  the  amount 
tendered  into  court.    Ih. 

3.  Peivatb  Persons. 

Esoape  of  Sewage— Adjoining  Owners.]— The 
tenant  and  occupier  of  a  house  is  liable  for 
damage  done  on  adjoining  premises  from  the 
escape  of  sewage  owing  to  the  defective  state, 
under  his  house,  of  a  drain  which  receives  the 
sewage  from  his  own  and  adjoining  houses, 
though  he  is  ignorant  of  the  existence  of  the 
drain  and  has  not  been  guilty  of  negligence. 
Humphrey  v.  Cousins,  2  C.  P.  D.  239  ;  46  L.  J., 
C.  P.  438  ;  36  L.  T.  180 ;  25  W.  R.  371. 

The  defendant  occupied  a  house  under  which 
was  an  old  drain,  which,  after  receiving  the 
sewage  of  such  house,  ran  under  and  received 
the  sewage  of  several  other  houses,  then  turned 
back  and  came  again  under  his  house,  and  ran 
from  it  under  the  cellar  of  the  plaintiff's  house, 
which  adjoined  that  of  the  defendant,  and  from 
thence  it  went  away  to  a  public  sewer.  The 
drain  got  out  of  repair  by  reason  of  age  and 
wear  and  tear,  and  the  consequence  was  that 
water  and  sewage  escaped  and  came  into  the 
plaintiff's  cellar,  and  injured  his  goods  there. 
The  defendant  did  not  know  that  the  drain 
turned  back  and  ran  through  his  premises  under 
those  of  the  plaintiff,  nor  was  the  defective  state 
of  the  drain  attributable  to  any  negligence  of 
the  defendant : — Held,  that  the  defendant  was, 
however,  liable  for  the  damage  the  plaintiff  had 
so  sustained,  as  it  was  the  defendant's  duty  to 
keep  the  sewage  from  passing  from  his  own  pre- 
mises to  those  of  the  plaintiff  otherwise  than 
along  the  whole  drain  through  which  only  the 
plaintiff,  as  the  occupier  of  the  servient  tene- 
ment, was  bound  to  receive  it.    lb. 

When  a  Noiaanoe.] — See  Nuisance. 


V.    OBLIGATION  TO   CLEANSE   AND 

REPAIR, 

Owner  or  Oconpier.] — The  cleansing  and  re- 
pairing of  drains  and  scwera  is  prima  facie  the 
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duty  of  him  who  occupies  the  premises,  and  does 
not  devolve  upon  the  owner,  merely  as  such. 
Russell  V.  Shenton,  3  Q.  B.  449  ;  2  G.  &  D.  573  ; 
6  Jur.  1083. 

If  an  owner  of  land  on  which  is  a  house  con- 
structs on  the  other  part  of  the  land  a  sewer, 
and  lets  the  house,  and  afterwards  by  reason  of 
the  original  faulty  construction  of  the  sewer, 
and  the  continued  use  of  it  by  the  owner,  in 
such  a  faulty  state,  the  house  is  injured,  the 
owner  is  liable  to  his  lessee  for  keeping  and 
continuing  the  sewer  so  constructed.  Alston  v. 
OrarU,  3  El.  &  Bl.  128 ;  2  C.  L.  R.  933  ;  23 
L.  J.,  Q.  B.  163  ;  18  Jur.  332. 

Dispute  between  Authorities — Proceedings — 
Kandamus  to  the  Judge  of  County  Court  to  Hear 
and  Determine.]— By  s.  93  of  33  &  34  Yict.  c.  c— 
an  act  the  main  object  of  which  was  the  divert- 
ing of  the  sewage  of  Brighton  from  the  existing 
8torm«outfall8  and  carrying  it  to  a  distance  from 
the  town — it  was  enacted  that  "any  dispute 
which  might  from  time  to  time  arise  between 
the  sewers  board  and  any  local  authority  with 
respect  to  carrying  into  effect  the  provisions  of 
the  act  or  incidental  thereto  might,  at  the  in- 
stance of  either  party,  be  referred  to  the  judge 
for  the  time  being  of  the  Sussex  County  Court, 
who  should  hear  and  determine  such  dispute, 
and  whose  decision  should  be  final  and  conclu- 
sive." A  dispute  having  arisen  between  the 
sewers  board  and  the  Hove  commissioners  (one 
of  the  local  authorities)  with  respect  to  the 
mode  of  carrying  out  the  provisions  of  the  act, 
and  the  sewers  board  requiring  it  to  be  referred 
to  the  county  court  judge : — Held,  that  the 
county  court  judge  was  bound  to  hear  and  de- 
termine the  matter,  and  that  a  mandamus  was 
the  proper  course  to  compel  him  to  do  so,  and 
not  a  rule  or  order  under  19  &  20  Vict.  c.  108, 
s.  43 — this  not  being  a  matter  within  his  ordi- 
nary jurisdiction,  but  a  special  duty  imposed 
upon  him  by  statute.  Brighton  Sewers  Act^  In 
re,  9  Q.  B.  D.  723. 


VI.    PRESENTMENTS. 

Precept  to  Sheriff— When  Invalid.]— A  jury 
summoned  by  the  sheriff  to  make  a  presentment 
should  come  from  the  body  of  the  county,  and 
not  from  the  district  over  which  the  commis- 
sioners have  jurisdiction ;  and  where  the  precept 
to  the  sheriff  was  to  summon  "  good  and  lawful 
men  of  your  county,  and  resident  within  the 
Tower  Hamlets,"  that  being  the  district  over 
which  the  commissioners  had  jurisdiction,  it 
was  bad  ;  and  a  presentment  made  by  that  jury, 
and  all  the  subsequent  proceedings  founded  on 
it,  were  declared  to  be  void.  Birkett  v.  Crazier^ 
3  C.  &  P.  63  ;  M.  &  M.  119. 


Summoning  the  Jury.] — By  23  Hen.  8, 


c.  5,  the  jury,  by  whom  a  present ment  is  made  to 
commissioners  of  sewers  concerning  what  lands 
are  within  a  level,  and  subject  to  a  certain  rate, 
ought  to  be  summoned  by  the  sheriff  from  the 
body  of  the  county,  in  pursuance  of  a  precept 
directed  to  him  from  the  commissioners  for  that 
purpose.  Rex  v.  Somerset  (^Conimisshmers  of 
Sewers),  7  East,  71 ;  3  Smith,  105. 

A  presentment  made  by  a  standing  jury,  con- 
stituted according  to  ancient  usage,  originally 
returned  by  the  sheriff  at  the  commencement  of 


eveiy  new  commission  of  sewers,  from  certain 
parishes  or  districts,  composed  of  landowners 
there  interested  in  disclaiming  the  general 
charges  of  the  level,  which  jurymen  acted  for 
life,  unless  removed  for  cause,  and  only  the 
foreman  of  whom  was  summoned  by  the  sheriff 
on  the  particular  occasion,  which  foreman  there- 
upon convened  the  other  jurymen,  is  ill^al  and 
void  ;  and  the  want  of  jurisdiction  of  such  pre- 
senting jury  cannot  be  waived  by  traversing 
their  presentment  and  going  to  trial  before  an- 
other jury  properly  returned  from  the  body  of 
the  county,  by  whom  such  presentment  wa» 
confirmed,  lb.  See  also  Taylor  v.  Loft,po$tf 
col.  1090. 

Form  of.] — The  presentment  need  not  contain 
the  name  of  every  person  benefited  :  if  it  finds 
*'  all  Fore-street "  to  be  benefited,  that  is  enough 
to  include  every  one  having  a  house  there  ;  and 
any  one  so  having  a  house  might  traverse  such 
presentment,  he  stating  in  his  traverse,  that  his 
property  is  so  situated,  and  that  he  is  aggrieved 
by  the  presentment.  Warren  v.  Dix,  3  C.  & 
P.  71. 

The  warrant  of  distress  need  not  recite  the 
presentment.    Ih, 

A  defendant  is  not  entitled  to  recover  lus 
treble  damages  under  23  Hen.  8,  c.  5,  s.  12,  in 
case  of  a  verdict  in  his  fitvour,  or  a  nonsuit,  un- 
less he  claims  them  on  the  record.    Ih, 

By  Local  CommiMioners — Keglect  of  JurymeiK 
to  Attend.] — A  local  act,  enacting,  that,  for  the 
better  and  more  effectual  execution  of  the  act, 
all  the  lanes,  &c.,  within  a  certain  district  (pre- 
viously within  the  jurisdiction  of  the  general 
commissioners  of  sewers),  and  the  works,  drains, 
sewers,  &c.,  thereof,  should  be  subject  only  to 
the  control  and  jurisdiction  of  local  commis- 
sioners thereby  appointed,  and  not  to  the 
control,  direction,  survey,  or  order  of  any  com- 
missioners of  sewers,  does  not  discharge  the 
inhabitants  of  the  district  from  their  liability 
to  serve  on  juries  at  the  sessions  of  sewers,  with- 
out an  express  provision  ;  nor  will  the  court 
discharge  the  estreats  of  fines  imposed  by  the 
sessions,  and  levied  on  such  inhabitants,  for  re- 
fusing to  attend  when  summoned.  Owst,  Ex 
parte,  9  Price,  117. 

Fines  of  Jurymen.] — Where  A.  was  fined  by 
commissioners  of  sewers  for  refusing  to  be  re- 
sworn upon  a  standing  jury,  the  court  dischaiged 
the  fine,  it  being  admitted  that  it  was  not  usual 
to  re-swear  the  jury,  except  upon  the  issuing  of 
a  new  commission.  Taylor,  Ex  parte,  3  Y.  &. 
J.  91. 

The  court  will  not,  upon  an  application  ta 
discharge  an  amercement,  enter  into  a  disputed 
question  as  to  the  validity  of  the  court  of  sewers. 
Ih.     . 

Kot  Disputed.] — ^A  jury  cmpannelled  to  inquire 
and  present  at  a  court  of  commissioners  o£ 
sewers,  presented  that  A.  was  benefited  by  the 
sewers ;  and  he  received  a  summons  to  shew 
cause  why  he  should  not  pay  ;  he  neglected  to 
traverse  the  presentment,  and  a  distress  was- 
levied  for  the  amount  of  the  rate : — Held,  that 
these  facts  were  a  justification  in  an  action  for 
taking  the  distress,  as  the  presentment,  if  duly 
made  and  not  traversed,  justified  the  oommis* 
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flioners  in  issuing  the  warrant  of  distress.    War- 
ren  v.  Diae,  3  C.  &  P.  71,  n. 

Bate  Void  for  Want  of.]— A  parish  consisting 
of  two  districts  had  immemoriallj  been  assessed 
to  the  repairs  of  a  sea-bank  (which  was  neces- 
sary  for  the  protection  of  lands  from  the  sea  in 
both  districts)  by  one  assessment,  collected  by 
one  dyke-reeve.  The  commissioners  of  sewers, 
without  any  presentment  of  a  jury,  appointed 
two  dyke-reeves,  one  for  each  district,  and 
made  a  rate  on  one  district  exclusively  for 
the  repairs  of  the  sea-bank : — Held,  that  the 
rate  was  void  for  want  of  a  presentment,  and  that 
the  commissioners  were  without  jurisdiction,  and 
were  liable  for  the  taking  of  cattle  under  a  dis- 
tress warrant  issued  by  them  for  arrears  of  such 
rate.  Wingate  v.  WaiUy  6  M.  &  W.  739  ;  4  Jur. 
860. 

An  order  of  commissioners  of  sewers  is  void, 
nnlesss  it  is  founded  on  a  presentment  shewing 
the  existence  of  some  public  let,  impediment,  or 
annoyance.    Reg,  v.  Matthias,  2  Jur.  13. 

Amending.  Traverse  to.]— On  a  presentment 
to  the  commissioners  of  sewers,  the  party  charged 
appeared  on  a  proper  day  in  a  court  of  sewers, 
and  tendered  his  traverse  in  writing.  The  clerk 
to  the  commissioners  (according  to  the  alleged 
practice  of  the  court)  filed  a  demurrer  to  this 
traverse,  on  the  ground  of  informality.  The 
partj^  charged  applied  for  leave  to  amend  his 
traverse,  which  the  court  refused,  and  gave 
judgment  against  him  on  the  demurrer.  On 
this  a  rate  was  made  : — Semble,  that  the  com- 
missioners were  wrong  in  admitting  the  demurrer 
to  the  traverse  on  the  ground  of  informality,  or, 
at  all  events,  that  they  should  have  given  the 
party  leave  to  amend.  Reg,  v.  2hwer  Hamlets 
(^Covimisnoners  of  Sewers'),  D.  &  M.  232  ;  5  Q.  B. 
375. 

Validity  under  particular  Act — Construction.] 
— In  1819  a  level  was  taken  and  survey  made  of 
lands  in  Bilsby,  in  Lincolnshire,  liable  to  be 
rated  to  a  drain  called  the  Boy  Grift,  and  the 
court  of  sewers  directed  a  precept  to  the  sheriff 
requiring  him  to  summon  jurors  de  oorpore  comi- 
tates to  appear  at  a  place  and  time,  and  make  a 
presentment.  The  sheriff  summoned  a  jury  from 
the  hundred  of  Calceworth  in  the  county  in 
1819  ;  they  made  a  presentment  that  the  Boy 
Grift  was  ruinous,  and  that  works  therein  were 
absolutely  necessary,  and  that  lands  in  the  occu- 
pation of  various  persons,  including  the  plaintiff, 
received  benefit  or  avoided  danger  by  the  drain- 
age, and  ought  therefore  to  ^sar  the  charges 
thereof,  and  they  accordingly  assessed  a  rate 
which  the  commissioners  confirmed.  No  appeal 
was  made  against  this  presentment  or  assess- 
ment, and  in  1823  a  special  law  of  sewers  was 
enrolled  containing  the  presentment,  and  from 
that  time  to  1837  all  rates  were  made  under  such 
law.  No  level  had  been  taken  or  survey  made 
since  1819,  nor  had  any  presentment  of  a  jury 
been  made  since  1837.  In  1840  a  new  commis- 
sion of  sewers  issued,  and  at  the  first  court 
holden  under  it,  it  was  ordered  that  all  laws, 
acts,  deeds,  constitutions  and  ordinances  of 
sewers  for  the  county  of  Lincoln,  and  which  had 
not  been  repealed,  altered  or  superseded,  should 
be  confirmed.  In  1846,  at  a  meeting  of  the 
oommissioners,  the  dyke-reeve  required  them  to 
nathorize  him  to  make  a  rate  according  to  the 
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above-mentioned  survey  by  level,  and  without 
any  presentment  of  a  jury,  which  the  commis- 
sioners authorized  him  to  do.  In  1847  and  1848 
similar  rates  were  made  without  any  present- 
ment of  a  jury  : — Held,  first,  that  the  confirma- 
tion of  the  special  law  of  1823,  by  the  order  of 
the  new  commissioners  in  1841,  rendered  the 
presentment  of  1819  operative  and  applicable  to 
the  rates  in  question,  and  consequently  that  they 
were  valid.     Taylor  v.  Loft,  8  Ex.  269. 

Held,  secondly,  that  it  was  no  objection  to 
the  presentment  that  the  sheriff  summoned  the 
whole  of  the  jury  from  the  hundred  of  Calce- 
worth.   Ih, 

Change  of  Owners  during  Continnanee  of  Com- 
mission.]— ^A.,  having  been  presented  by  a  jury, 
summoned  under  a  commission  of  sewers,  to  be 
liable  to  do  certain  repairs  as  owner  of  certain 
lands  :— Held,  that  3  &  4  WUl.  4,  c.  22,  s.  13,  did 
not  authorize  the  commissioners,  during  the 
continuance  of  the  same  commission,  to  make 
an  order  for  the  repairs  upon  a  person  who  had 
become  owner  since  the  presentment ;  and  that 
such  order  was  void.  Reg.  v.  Warton,  2  B.  &  S. 
719  ;  31  L.  J.,  Q.  B.  265  ;  9  Jur.,  N.  S.  325. 

When  Award  Ultra  vires.] — By  an  inclosurc 
act,  commissioners  were  required  to  set  out  or 
appoint  "  such  private  ways  or  roads,  hedges, 
fences,  ditches,  bridges,  causeways,  banks,  sluices, 
drains,  sewers,  doughs,  &c.,  within  a  township 
as  they  should  think  convenient."  The  act  pro- 
vided "that  aU  such  public  roads,  bridges, 
sewers,  and  drains  should  be  made,  repaired  and 
kept  in  repair  in  such  manner  as  the  other  pub- 
lic highways,  bridges,  sewers,  and  drains  within 
the  township  were  by  law  to  be  repaired  and 
kept  in  repair."  The  act  also  provided  that  all 
such  private  ways,  &c.,  should  be  supported  and 
repaired  by  all  or  any  of  the  proprietors  of  lands 
within  the  township,  in  such  manner  as  the 
commissioners  should  by  their  award  appoint, 
and  required  the  commissioners  by  their  award 
to  describe  "  all  manner  of  public  highways, 
bridges,  sewers,  and  drains,"  and  all  "  private 
ways,  doughs,  banks,  bridges,  sewers,  and 
drains,"  within  the  inclosed  lands.  The  com- 
missioners awarded  two  public  sewers,  and 
directed  that  they  should  be  kept  in  repair  and 
preserved  of  a  certain  width  and  depth  by  the 
owners  and  proprietors  of  the  inclosed  lands 
according  to  an  acreage  rate.  Up  to  the  time  of 
the  passing  of  the  act,  the  owners  and  proprietors 
contributed  to  the  repairs  of  one  of  these  sewers, 
and  they  contributed  to  the  repairs  of  the  other 
eighty  years  after  the  act :— Held,  that  a  pre- 
sentment, that  one  of  these  sewers  ought  to  be 
made  of  an  increased  gauge  and  itjpaired  by  the 
proprietors  of  the  inclosed  lands,  according  to 
an  acreage  rate,  without  disclosing  any  liability 
upon  the  part  of  these  owners  ratione  tenurse,  or 
by  reason  of  benefit,  was  illegal,  as  the  act  did 
not  alter  the  law  regulating  the  repairs  of  public 
sewers,  and  the  award,  if  it  purported  to  do  so, 
was  ultra  vires,  and  that  it  did  not  lie  upon  any 
one  assessed  in  pursuance  of  the  presentment  tx> 
do  more  than  negative  the  particular  liability 
which  it  assumed.  Biglin  v.  Wylie,  36  L.  J., 
Q.  B.  307. 

Bemoval  for  Invalidity — Certiorari]  —  If  a 
person  against  whom  a  presentment  is  made  by 
a  court  of  sewers  obtains  a  certiorari  to  remove 
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it  into  the  Queen's  Bench  he  must,  before  the 
allowance  of  the  writ,  enter  into  the  recognizance 
required  by  5  &  6  Will.  4,  c.  33.  Meg,  v.  BakeVy 
2$  L.  J.,  Q.  B.  377  ;  7  W.  K.  476. 


VII.    KATES. 

1.  Genssally. 

Kature  of.] — A  sewers  rate  is  not  a  parliamen- 
tary tax,  not  being  imposed  directly  by  act  of 
parliament.    Palvier  v.  Earith,  14  M.  &  W.  428  ; 

14  L.  J.,  Ex.  256. 

Deduction  of— How  Calculated.] — A.  demised 
land  to  B.,  upon  a  building  lease,  at  the  yearly 
rent  of  60/.,  clear  of  all  rates  and  assessments, 
the  sewers  rate  and  land-tax  only  excepted,  with 
the  usual  covenants  for  payment  of  rent.  B. 
having,  by  building  on  the  land,  increased  its 
rateable  value  to  SK)/.  per  annum  : — Held,  that 
he  was  only  entitled  to  deduct  the  sewers  rate 
and  land-tax  upon  the  original  rent,  and  not  in 
respect  of  the  improved  value.  Smith  v.  Humble, 

15  C.  B.  321. 

2.  Making. 

For  what  Parposes— Law  Expenses.] — In  1844 
the  landowners  in  the  Middle  Level  of  the  Fens, 
the  drainage  of  which,  on  its  outfall,  passed 
through  another  district  under  the  jurisdiction 
of  the  commissioners  of  sewers  for  a  county, 
introduced  into  parliament  a  bill  to  enable  them 
to  make  a  new  cut  through  the  district,  for  the 
purpose  of  more  eflfectually  draining  the  level. 
The  commissioners,  apprehending  that  the  bill 
would,  if  passed,  occasion  an  injury  to  the  land 
within  their  jurisdiction,  instructed  their  clerk 
to  oppose  the  progress  of  the  bill,  unless  clauses 
for  the  indemnity  and  protection  of  the  district 
were  introduced  into  it.  Upon  return  to  a  man- 
damus (which  was  applied  for  in  1849),  com- 
manding the  commissioners  to  make  a  rate  upon 
the  lands  within  their  jurisdiction,  for  paying 
their  clerk  the  costs  and  expenses  incurred  by  him 
in  opposing  the  bill : — Held,  that  it  was  within 
the  jurisdiction  of  the  commissioners  acting 
under  3  &  4  Will.  4,  c.  42,  to  employ  their  clerk 
to  oppose  the  bill  in  parliament  at  the  costs  of 
the  commission ;  that  by  s.  16  they  w^ere  em- 
powered to  make  a  rate  for  paying  their  clerk 
the  costs,  charges  and  expenses  incurred  in 
opposing  the  bill ;  and  the  proceedings  of  the 
commissioners  having  been  conducted  bonS.  fide 
for  the  benefit  of  the  district,  and  with  discre- 
tion and  prudence,  the  court  issued  a  peremptory 
mandamus.  JReg.  v.  Norfolk  Commissioners  of 
Sewers,  15  Q.  B.  549  ;  15  Jur.  121. 

Past  Expenses.] — The  commissioners  may 

make  a  rate  to  defray  the  expenses  of  works 
already  done  :  in  order  to  justify  such  a  rate  it 
is  not  necessary  that  there  should  have  been  a 
previous  presentment  by  a  jury  of  those  works. 
It  is  no  valid  objection  to  such  a  rate  that  it  is 
made  to  defray  previous  law  expenses  of  the 
commission,  bon&  fide  incurred  by  the  commis- 
sioners in  the  discharge  of  their  duty.  Nor  that 
the  rate  is  in  the  alternative,  to  defray  the  ex- 
penses of  works  done  or  to  be  done ;  for  the 
word  "  or  "  must  be  read  "  and."  Jtex  v.  Tower 
Hamlets  (Commissioners  of  Sewers),  1  B.  &  Ad. 
232. 


Benefit  to  Property,  how  considered.] — The 
11  &  12  Vict.  c.  112,  8.  76,  has  not  altered  tbe 
principle  of  rating  to  the  sewers  rate ;  and  in 
assessing  property  under  that  statute  the  comiois- 
sioners  must  consider  whether  any  benefit  is 
derived  by  the  property  from  the  sewers.  Metro- 
politan Board  of  Works  v.  VauxhM  Bridge 
Company,  7  El.  &  Bl.  964  ;  26  L.  J.,  Q.  B.  253  ; 
3  Jur.,  N.  S.  1216. 

Where  commissioners  of  sewers  had  effected  a 
union  of  the  sewers  of  one  level  with  the  sewers 
of  another,  which  was  not  beneficial  to  the  latter, 
though  after  the  union  it  derived  benefit  from  the 
sewers  in  the  entire  united  level,  a  rate  upon  the 
whole  of  the  united  level,  assessing  the  owners 
and  occupiers  in  the  latter  in  respect  of  their 
property  benefited,  is  valid.  St,  Katharine  Dock 
Company  v.  Iligffs,  10  Q.  B.  641  ;  16  L.  J.,  Q.  B. 
377  ;  11  Jur.  991— Ex.  Ch. 

Bate  in  Gross.] — ^A  sewer  rate  assessed  in 
gross  on  a  township  at  large  is  bad.  Emmerfon 
V.  Saltmarshe,  7  A,  &  E.  266  ;  2  N.  &  P.  446. 

The  rate   must  be    assessed  on  individuals. 

Bepair  of  Wall.] — A  rate  for  the  repair  of  a 
wall  is  bad,  unless  the  want  of  repair  appears 
upon  the  proceedings  to  have  been  found  by  a 
jury.    Beg,  v.  Matthiai,  2  Jur.  13. 

3.  Liability  to. 

Persons  Benefited — ^Who  are.] — ^All  persona 
whose  property  derives  any  advantage  from  the 
works  of  the  commissioners,  may  be  assessed  in 
respect  of  that  property.  Soady  v.  Wilson^  4 
N.  &  M.  777  ;  8  A.  &  E.  248  ;  1  H.  &  W.  256. 

And  property  drained  by  sewers,  and  drains 
originally  made  and  always  repaired  by  persons 
independently  of  the  commissioners  of  sewers, 
and  deriving  no  immediate  benefit  from  the 
works  of  such  commissioners,  may  be  assessed 
by  reason  of  the  general  benefit  and  advantage 
resulting  from  such  property  becoming  thereby 
accessible,  and  of  its  approaching  and  neighbour- 
ing public  ways  being  properly  drained  and 
cleansed.    lb. 

By  52  Geo.  3,  c.  48,  s.  7,  all  persons  are  liable 
to  be  rated  to  the  sewers  rate,  as  occupiers  of 
premises  rateable  thereto,  who  are  de  facto 
rated  in  respect  of  such  premises  to  the  poor 
rates  of  the  parishes  to  which  that  act  applies. 
lb. 

If  commissioners  of  sewers  have  jurisdiction 
to  rate  a  particular  district,  the  court  will  not 
minutely  inquire  into  the  way  in  which  they 
have  exercised  that  jurisdiction.    lb. 

Where  a  district  within  one  commission  of 
sewers  is  divided  into  separate  levels,  each 
drained  by  a  separate  line  of  sewers,  and  de- 
riving no  benefit  from  the  sewers  in  the  others, 
each  level  must  be  separately  rated.  Bex  v. 
Tower  Hamlets  (^Commissioners  of  SetDers%  4 
M.  &  R.  365  ;  9  B.  &  0.  617. 

When  Person  cannot  be  Benefited.] — The  com- 
missioners of  sewers  cannot  assess  a  person  in 
respect  of  drains  which  communicate  with  other 
drains  which  fall  into  the  grenX  sewer,  if  the 
level  of  his  drains  is  so  much  above  the  sewer, 
that  the  stopping  of  the  sewer  could  not  pos- 
sibly throw  biwk  the  water  so  as  to  injure  his 
premises,  and  if  he  is  not,  and  it  does  not  appear 
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that  he  is  likely  to  be,  benefit<jd  by  the  works 
done  upon  the  sewer.  Masters  v.  Scruggs,  3 
M.  &  S.  447. 

After  Presentment.]— Under  3  &'  4  Will.  4, 
c.  22,  s.  13,  no  order  in  respect  of  repairs  can  be 
made  upon  a  person  who  becomes  owner  of  lands 
sabeequently  to  the  date  of  the  commission,  and 
who,  consequently,  has  not  been  presented  by  a 
jury  as  the  person  liable  thereto.  Jleg.  t.  WTiar- 
tan,  2  B.  &  8.  719  ;  31  L.  J.  Q.  B.  266  ;  9  Jur., 
N.  S.  325. 

Decree  of  Commissioners  not  Gondnsive.] — A 
decree  bv  the  commissioners  of  sew^ers  is  not  con- 
elusive  against  the  party  assessed  for  the  payment 
of  a  rate,  and  who  resides  within  the  district  over 
which  they  have  jurisdiction  ;  but  such  party 
may  prove  in  an  action  brought  by  him  against 
one  of  the  collectors  of  the  rates,  for  taking  his 
goods  to  satisfy  such  rate,  that  he  derived  no 
profit  from  the  sewer  in  respect  of  which  the 
aasessment  was  made  ;  and  such  evidence  having 
been  rejected,  the  court  granted  a  new  trial. 
Stafford  v.  Ham^on,  5  Moore,  608 ;  2  B.  &  B. 
691.    See  Xeave  v.  WratKerj  infra, 

Pnblio  Bnilding.] — A  tenement  in  the  king's 
dockyard,  deriving  a  benefit  from  public  sewers, 
and  occupied  by  an  officer  of  government,  who 
pays  no  rent,  is  still  liable  to  be  rated.  XctlieT' 
ton  V.  Ward,  3  B.  &  A.  21. 

The  apartments  in  Somerset  House,  appro- 
priated to  the  office  of  the  commissioners  for 
auditing  the  public  accounts,  are  rateable  by  the 
commissioners  of  sewers  for  the  city  and  liberty 
of  Westminster  and  parts  of  Middlesex,  although 
Somerset  House  is  declared  by  act  of  parliament 
to  be  vested  in  the  crown,  free  from  all  incum- 
brances, for  the  purpose  of  establishing  within 
the  same  that  amongst  other  public  offices. 
Soady  v.  Wilson,  supra, 

Vecessi^  of  Occupation.] — It  is  not  alone 
sufl&cienty  in  order  to  justify  an  assessment  to 
the  sewers  rate,  that  the  property  should  derive 
benefit  from  the  drainage,  but  it  is  also  neces- 
sary that  there  should  be  an  occupier  of  the  pro- 
perty assessed.  Neare  v.  WratTier,  3  G.  &  D.  221  ; 
3  Q.  B.  984 ;  12  L.  J.,  Q.  B.  32  ;  7  Jur.  168 ;  S.  P., 
Tracey  v.  Taylor,  3  Q.  B.  966  j  3  G.  &  D.  14 ; 
12  L.  J.,  Q.  B.  26  ;  7  Jur.  170. 

Occupier — Who  is.1 — A  clerk  of  the  works  of 
Chelsea  hospital  dwelt  in  the  hospital,  in  apart- 
ments in. which  he  was  permitted  by  the  Uom- 
misBioners  of  Woods  and  Forests  to  dwell,  in 
respect  of  his  office,  and  which  were  separately 
rated  for  the  sewers  by  an  undisputed  rate. 
He  was  appointed  by  the  commissioners,  and  his 
duty  was  to  see  that  the  hospital  was  not  out  of 
repair,  and,  under  their  directions,  to  superintend 
any  repairs  of  the  buildings ;  he  also  superin- 
tended part  of  the  land.  The  building  and  land 
received  benefit  from  the  sewers  : — Held,  that 
the  clerk  of  the  works  was  not  an  occupier  of  the 
land,  or  of  any  part  of  the  building,  except  the 
apartments  separately  assigned  to  him.    lb. 

Held,  also,  that  he  was  not  concluded  from 
disputing  his  liability  by  a  judgment  of  the 
commissioners  of  sewers,  on  a  traverse  by  him 
before  them  of  his  liability  to  be  rated.    A, 

The  bridewcU  or  house  of  correction  for  the 
city  and  liberty  of  Westminster  is  a  prison  of  our 


lady  the  Queen,  and  is  vested  in  the  justices  of 
the  peace  for  the  city  and  liberty  ;  a  part  of  the 
bridewell  was  merely  used  for  the  purpose  of 
keeping  prisoners  therein,  and  no  persons  resided 
therein  except  such  prisoners,  and  the  servants 
whose  duty  it  was  to  guard  and  attend  to  the 
prisoners  : — Held,  first,  that  an  assessment  or  a 
rate  could  not  be  made  in  respect  of  the  part  of 
the  bridewell  upon  the  governor  of  the  bridewell, 
who  resided  in  the  governor's  house,  which  was 
separately  rated  to  the  sewers  rate.  Tracey  v. 
Taylor,  svpra. 

Held,  secondly,  that  there  being  no  other  oc- 
cupiers of  that  part,  except  the  prisoners,  it  was 
not  liable  to  be  assessed  to  the  sewers  rate.    Ih, 


Proprietors  of  a  Bridge.] — The  proprietors 


of  a  suspension  bridge  over  the  Thames  were 
rated  to  the  sewers  rate  under  18  &  19  Vict,  c. 
120,  in  respect  of  the  bridge  itself  and  the  ap- 
proaches.  The  bridge  itself  derived  no  direct 
benefit  from  the  system  of  sewers,  to  maintain 
which  the  rate  was  levied,  but  the  approaches 
were  drained  by  means  of  such  system,  notwith- 
standing that  other  and  sufficient  drainage  was 
provided  for  the  purpose  by  the  owners  of  the 
bridge  : — Held,  by  a  majority  of  the  court,  that 
the  bridge  was  not  properly  entitled  to  exemp- 
tion from  a  sewers  rate  under  18  &  19  Vict.  c.  120, 
s.  164,  preserving  the  former  exemptions  under 
11  &  12  Vict.  c.  112.  Ifamviersmith  Suspension 
Bridge  {Trustees^  v.  Hammersmith  Quhurchr 
wardens  and  Overseers),  6  L.  R.,  Q.  B.  230  ;  40 
L.  J.,  M.  C.  79  ;  24  L.  T.  267  ;  19  W.  R.  750. 

New  Street— What  is.]— S.,  about  1866,  built 
houses  abutting  on  the  Harrow-road,  and  about 
the  same  time  the  vestry  of  the  parish  con- 
structed a  sewer  along  the  Harrow-road.  Sewer 
rates  had  been  levied  in  respect  of  the  land  upon 
which  the  houses  were  built  for  more  than  five 
years  prior  to  the  Ist  of  January,  1856.  Before 
1866  no  sewer  existed  in  the  Harrow-road,  which 
was  and  continued  to  be  a  turnpike-road  until 
the  1st  of  July,  1864,  on  which  day  the  vestry 
took  charge  of  it  for  the  first  time  : — Held,  that 
the  Harrow-road  was  a  new  street  within  the 
meaning  of  25  &  26  Vict.  c.  102,  s.  112;  that 
8.  53  did  not  apply  to  new  streets,  as  defined  by 
25  &  26  Vict.  c.  102,  s.  112,  and  that  S.  was 
therefore  liable  to  be  rated  under  s.  52.  Sawyer 
V.  Paddington  iVestry),  6  L.  R.,  Q.  B.  164  ;  40 
L.  J.,  M.  C.  8  ;  23  L.  T.  662  ;  19  W.  R.  96. 

Land  Covered  with  Water— Canals.] — By  30 
&  31  Vict.  c.  113,  8. 17,  the  occupier  of  any  land 
covered  with  water  .  .  .  shall  pay  to  the 
sewers  rate  in  respect  of  his  property  one-fourth 
part  only  of  the  rate  in  the  pound  payable  in 
respect  of  houses  and  other  property.  A  water- 
works company  was  possessed  of  a  canal,  of 
filter  beds  supported  on  brick  arches,  and  some- 
times covered  with  water,  at  other  times  not,  and 
of  land  used  for  keeping  sand  for  the  filter  beds ; 
and  they  also  occupied  land  by  iron  pipes, 
mains  and  service  pipes  : — Held,  that  the  canal 
and  the  filter  beds  were  land  covered  with  water 
within  the  meaning  of  s.  17,  and  ought  to  be 
assessed  at  one-fourth  of  the  amount  to  be  im- 
posed on  houses  ;  but  that  the  land  used  for  the 
purpose  of  keeping  sand,  and  the  land  occupied 
by  iron  pipes,  mains,  and  service  pipes,  did  not 
come  within  that  dascription,  and  ought  to  be 
assessed  at  the  full  value.    EaM  London  Water- 
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works  Company  v.  Ley  ton  Sewer  Authority,  6 
L.  R.,  Q.  B.  669  ;  40  L.  J.,  M.  C.  190;  20  W.  R.  98. 

lithe  Eent-Charge.]— Semble,  that  a  com- 
mutation  tithe  rent-charge  is  not  liable  bj  law 
to  contribute  to  a  sewers  rate,  lleg,  v.  Good- 
child,  El.,  Bl.  &  El.  2  ;  27  L.  J.,  M.  C.  251  ; 
4  Jur.,  N.  S.  1050. 

In  the  City  of  London.]— /&«  Metropolis. 

4.  Appoetionment. 

By  Majority  of  AsBeMori— Validity.]— By  a 

local  act  for  draining  a  particular  district,  the 
commissioners  were  authorized  to  assess  and  tax 
upon  the  whole  district  such  sums  as  should  be 
necessary  for  carrying  into  effect  the  objects  of 
the  act,  and  to  elect  assessors  to  apportion  such 
sums  of  money  amongst  the  several  parishes  and 
townships  within  the  district.  The  commissioners 
having  appointed  three  assessors,  the  three  met 
to  agree  upon  an  apportionment ;  two  out  of  the 
three  agreed,  but  the  third  would  not  concur  ; — 
Held,  that  the  making  of  the  apportionment 
being  a  matter  of  public  duty  and  trust,  an 
apportionment  made  by  two,  at  a  meeting  of  the 
three,  was  valid.  Rex  v.  WhitakeVj  9  B.  &  C.  648. 

5.  Inspection. 

Of  Docnments.] — The  commissioners  of  sewers 
for  the  Tower  Hamlets  united  two  levels,  which 
theretofore  had  separate  drains  and  sewers,  and 
had  been  separately  rated  for  drainage  and 
sewerage,  and  then  made  a  joint  rate  on  the 
united  levels.  With  the  object  of  obtaining 
evidence  in  support  of  a  motion  to  bring  up  the 
rate  by  certiorari  and  quash  it,  an  occupier  of 
property  within  one  of  the  levels  so  united  ap- 
plied to  the  commissioners  for  an  inspection  of 
all  commissioners'  plans,  rates,  presentments, 
decrees,  account-books,  proceedings  and  minutes 
relating  to  the  Tower  Hamlets.  The  commis- 
sioners gave  inspection  of  all  documents  relating 
to  the  rates  on  the  united  level.  The  mandamus 
was  refused  to  compel  them  to  allow  inspection 
of  the  other  documents  and  proceedings.  Meg. 
V.  Tower  Hamlets  (^CommUsioners  of  Sewers],  3 
G.  &  D.  92  ;  3  Q.  B.  670  ;  6  Jar.  1059. 

6.  luPEACHiNO  Validity. 

A  sewers  rate  laid  on  an  occupier  by  the  Metro- 
politan Commissioners  of  Sewers,  under  1 1  &  12 
Vict.  c.  112,  can  be  impeached  only  by  appeal 
to  the  commissioners.  Metropolitan  Board  of 
Works  V.  Vauxhall  Bridge  Cmnpany,  7  El.  & 
Bl.  964 ;  26  L.  J.,  Q.  B.  253  ;  3  Jur.,  N.  S.  1216. 

7.  Distraining  fob. 

When  Allowed.] — An  amercement  on  a  town- 
ship generally,  and  a  distress  on  one  of  the  parties 
liable,  by  commissioners  of  sewers,  for  neglect  to 
repair,  is  good.  Ramsey  v.  AormhelL  3  P.  &  D. 
253  ;  11  A.  &  E.  383. 

Boyal  Palaoe.]— A  distress  cannot  be  levied 
for  sewers  rates  within  the  precincts  of  a  royal 
palace,  occupied  as  the  residence  of  the  sovereign: 
and  Kensington  Palace  is  within  this  description^ 
Att.-Gen,  v.  Donaldson,  10  M.  &  W.  117.;  11 L.  J., 
Ex.  338. 


An  information  of  intrusion  stated,  that  the 
defendants  intruded  and  made  entry  on  a  dwell- 
ing-house, parcel  of  the  Boyal  Palace  of  Ken- 
sington, in  the  occupation  of  the  Queen,  and 
which  was  in  the  possession  of  the  Queen  in  ri^bt 
of  her  crown.  The  defendants  pleaded  in  the 
form  given  by  23  Hen.  8,  c.  5,  s.  11,  that  they 
committed  the  trespasses  under  the  authority  of 
a  commission  of  sewers,  for  a  tax  assessed  by  the 
commissioners : — Held,  that  this  form  of  plea  inras 
not  allowable  in  an  information  of  intrusion  at 
the  suit  of  the  crown.    Ih, 

By  Collector — General  Authority.] — Where  a 
collector  for  the  commissioners  of  sewers  receives 
from  them  a  warrant  directing  him  to  distrain 
and  afterwards  sell  the  goods  of  A.,  he  cannot, 
if  he  distrains  the  goods  of  A.''s  tenant,  justify 
the  distress  on  the  ground  of  his  general  autho- 
rity of  collector  ;  whatever  that  general  authority 
may  be,  it  is  taken  away  in  the  particolar  case  by 
the  warrant  directing  him  to  do  a  specific  thing. 
Sahourin  v.  Xeale,  2  H.  &  W.  103. 
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/.  Privileged  and  Protected  Persona, 

1116. 
g.  Arrest  by  Wrong  Name,  1118. 
A.  Arrest  of  Wrong  Peison.  1118. 
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i.  T&kisg  to  Prison,  1119. 
/.  Discharge  from  Custody,  1120. 
Form  of  Return  to  Writ,  1121. 
I.  Action  for  a  False  Return,  1122. 
M.  Other  Matters,  1123. 
n.  Escape  from  Custody. — See'BacATiL 
0.  Persons    Liable    to    Arrest — See 
Arrest. 

3.  On  Writ  of  Fieri  FacioJt, 

a.  Manner  of  Executing,  1124. 

b.  Notice  to  Withdraw,  1125. 

e.  Withdrawing  from  Possession  and 
Rescue,  1126. 

d.  Sale  of  Goods,  1127. 

e.  Execution  of  Bill  of  Sale,  1132. 
/.  Operation  of  Notice  of  Allowance 

of  Writ  of  Error,  1182. 
g.  Return  to  Writ,  1133. 
h.  Action  for  a  False  Return,  1135. 

f .  Action  for  Wrongful  or  Negligent 

Execution,  1140. 

j.  Right  to  Contribution  or  Indem- 
nity, 1148. 

k.  Landlord's  Claim  for  Rent. — See 

EjEOTMSHT. 

4.  On    Writ   of    Venditioni  Exponof^ 

1148. 

5.  Delaying  Execution  of  Writ^  1160. 

6.  On  Bankruptcy.— See  Bankbuptct. 

7.  MegU.—Sre  EXECUTION. 

8.  Habere  f avian   Possessionem,  —  Sec 

Ejectment. 

9.  Property  Liable,— See  EXECUTION. 

V.  Turning  oveb  Weits   and   Ruling 
Sheriff  to  return  Writs,  1150. 

VI.  Attachment. 

1.  Liabiliifof  1164. 

2.  Writ  of, — See  ATTACHMENT. 

YIL  Fees  and  Poundage. 

1.  Right  of  Sheriff  to, 

a.  By  Statute    and    Common    Law, 

1156. 

b.  Fi.  fa.,  1156. 

c.  Ca.  sa.,  1158. 

d.  Elegit,  1159. 

e.  Crown  Process,  1159. 
/.  In  other  Cases,  1160. 

2.  Hecovery  of  Fees, 

a.  By  Sheriff,  1161. 

b.  By  Officers,  1163. 

3.  Remedy  for  Extortion^  1164. 

VIII.  Interpleader    VY.—See   Interplea- 
der. 

IX.  Execution  of  Criminals.— &<?  Crimi- 
nal Law. 

L    RIGHTS  OF. 

Diiqualifled  as  Justiee  of  the  Peace  during 
Bhrievalty.]— The  1  Mary,  seas.  2,  c.  8,  s.  2, 
which  provides  that  no  person  exercising  the 
office  of  sheriff  of  any  county  shall  use  or  exer- 
cise the  office  of  justice  of  the  peace  by  force  of 
any  commission  or  otherwise,  in  any  county 
where  he  shall  be  sheriff  daring  the  time  of  his 
exercising  the  office  of  sheriff,  has  not  been 
affected  by  any  sabsequent  addition  to  the 
duties  of  justices  of  the  peace,  and  continues  to 
dis^iualify  a  justice  from  acting  as  such  while  he 


holds  office  as  sheriff.     Colville,  Ex  parte^  1  Q. 
B.  D.  133  ;  45  L.  J.,  Q.  B.  133  ;  24  W.  R.  456. 

When  Judge  is  Presiding  at  Assizes.]— While 
a  judge  of  assize  is  presiding  in  court,  the  high 
sheriff  has  no  right  to  address  the  jury,  and  his 
doing  so  against  the  prohibition  of  the  judge  is  a 
contempt  of  court.  Surrey  {Sheriffs,  In  re,  2 
F.  &  F.  234. 

To  Bue  as  Trustee  for  Officer.] — An  officer  of 
the  sheriff  having,  by  payment  oi  his  own  money, 
settled  an  action  against  the  sheriff  for  an  illegal 
arrest,  produced  by  a  false  representation  made 
to  him  : — Held,  that  the  sheriff  was  competent 
to  sue,  for  the  benefit  of  his  officer,  the  party 
who  made  such  representation.  Evans  ▼.  Col- 
lins, 5  Q.  B.  805 ;  D.  &  M.  72 ;  12  L.  J.,  Q.  B. 
339  ;  7  Jur.  743. 

To  Costs  on  Appeal  firom  an  Interpleader 
Order.] — ^A  sheriff  seized,  under  an  execution, 
goods  which  were-claimed  by  the  holder  of  a  bill 
of  sale.  In  interpleader  proceedings  the  bill  of 
sale  was  held  to  be  void,  and  the  holder  thereof 
was  ordered  to  pay  the  costs  of  the  sheriff  who 
had  appeared  at  the  hearing.  The  bill  of  sale 
holder  appealed  from  the  decision  against  the 
validity  of  his  bill  of  sale,  and  served  the  sheriff 
with  notice  of  appeal,  which  asked  that  the  exe- 
cution creditor  might  be  ordered  to  pay  the 
sheriff^s  costs.  There  was  no  suggestion  that  the 
execution  creditor  was  less  able  than  the  bill  of 
sale  holder  to  pay  the  costs.  The  sheriff  ap- 
peared on  the  hearing  of  the  appeal,  and  asked 
for  his  costs : — Held,  that  it  was  an  error  to 
serve  him  with  notice  of  appeal,  but  that  he 
ought  not  to  have  appeared  on  the  appeal,  and 
was  not  entitled  to  costs.  Webster,  Ex  parte, 
Morris,  In  re,  22  Ch.  D.  136  ;  52  L.  J.,  Ch.  375  ; 
48  L.  T.  295  ;  31  W.  R.  111. 

See  also  Interpleader. 


II.    DIRECTION  AND    DELIVERY  OF 
WRITS  TO. 

Direetion.]  —A  writ  of  capias  directed  to  the 
sheriff  of  London,  instead  of  sheriffs,  is  irregular. 
Barker  v  Weedon,  2  D.  P.  C.  707 ;  1  C,  M.  &  R. 
396  ;  4  Try.  860. 

But  if  directed  to  the  sheriffs  of  London,  the 
subsequent  insertion  of  the  word  sheriff  in  the 
singular  will  not  vitiate  it.  Irving  v.  Heat  on,  4 
D.  P.  C.  638  ;  2  Scott,  798. 
•  A  writ  of  capias  directed  to  the  sheriflfe  of 
Middlesex  is  irregular.  Jackson  v.  Jackson,  3 
D.  P.  C.  182  ;  1  C,  M.  &  R.  438  ;  5  Tyr.  136. 

It  is  no  objection  that  a  writ  is  directed  to  the 
constable  of  "the  castle  of  Dover,''  instead  of 
•'  Dover  castle."  Frank  v.  Jam's,  6  D.  P.  C. 
723. 

A  writ  directed  to  the  coroner  need  not  shew 
upon  the  face  of  it  the  reason  why  it  is  so 
directed.  Bastard  v.  Outch,  5  N.  &  M.  109  ;  3 
A.  &  E.  451. 

Where  the  sheriffs  and  coroners  are  members 
of  a  corporate  body,  who  sue  in  such  character, 
the  court  will  direct  the  prothonotary  to  name 
and  appoint  elisors  to  whom  the  process  may  be 
directed  ;  and  the  rule  is  absolute  in  the  first  in- 
stance. Norwich  (^Mayor)  v.  Gill,  1  M.  &  Scott, 
91  ;  8  Bing.  27  ;  1  D.  P.  C.  246. 

The  sheriff  of  the  city  of  Oxford  has  not  the 
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executiou  in  Oxford  of  writs  from  the  superior 
courts.  Granger  v.  Tauntnn^  3  Bing.  N.  C.  64  ; 
5  D.  P.  C.  190 ;  3  Scott,  393  ;  2  Hodges,  196. 


Deicription  of,  in  Pleading.] — A  writ 


directed  generally  to  the  sheriff  of  a  county  may 
be  described  in  pleading  as  directed  to  the  indi- 
vidual by  name  who  was  in  fact  sheriff  of  the 
county  when  it  issued.  Batch^llor  v.  Salmon^ 
2  Camp.  625. 

Delivery.] — ^A  delivery  of  a  writ  to  the  sheriff's 
deputy  in  London,  appointed  under  3  &*4  Will.  4, 
c.  42,  8.  20,  is  a  delivery  to  the  sheriff.  Wood- 
land V.  Fuller,  3  P.  &  D.  570  ;  11  A.  &  E.  859  ; 
4  Jur.  743. 

It  is  no  defence  to  an  action  for  a  false  return 
of  nulla  bona  to  a  fi.  fa.  to  shew  that  it  was  de- 
livered at  the  sheriff's  oflSce  at  a  quarter-past 
five  o'clock  on  the  day  on  which  it  was  return- 
able.    Toume  v.  Crowder,  2  C.  &  P.  355. 

Of  several  Writs  at  same  Time.] — An 

attorney,  acting  for  seven  separate  plaintiffs  in 
different  actions,  delivered  seven  writs  of  fi.  fa. 
contemporaneously  and  in  one  packet  to  the 
sheriff : — ^Held,  that  the  sheriff  could  not  call 
on  the  plaintiffs  or  their  attorney,  to  say  which 
writs  should  have  the  priority.  Ashtoorth  v. 
Uxhridge  (Earl),  2  D.,  N.  S.  377;  12  L.  J., 
Q.  B.  39  ;  7  Jur.  237. 


III.  LIABILITY  FOR  ACTS  OF  OFFICER. 
1.  In  what  Cases. 

Generally.] — All  actions  for  breach  of  duty  of 
the  office  of  sheriff  must  be  brought  against  the 
high  sheriff,  though  by  default  of  the  under- 
sheriff  or  bailiff.  Cavteron  v.  Reynolds,  Cowp. 
403. 

A  sheriff  is  liable  for  the  acts  of  his  officer 
acting  under  colour  of  his  warrant  Anon., 
Lofft,  81. 

The  sheriff  is  responsible  for  the  acts  of  his 
officer,  though  not  within  the  line  of  his  duty, 
provided  such  acts  are  afterwards  assented  to  or 
adopted  by  the  sheriff.  He  is  civilly  liable  for 
the  misconduct  of  his  officer  in  executing  a  writ, 
though  the  act  done  is  contrary  to  the  express 
terms  of  the  writ ;  as  if  he  takes  the  person 
under  a  fi.  fa.  Smart  v.  Hvtton,  8  A.  &;  E.  568, 
n. ;  2  N.  &  M.  426. 

On  the  26th  January,  1846,  a  sheriff,  under  a 
fi.  fa.,  sued  out  by  the  plaintiff,  seized  the  defen- 
dant's goods.  At  the  plaintiff's  request  the  sale 
was  deferred.  On  the  9th  May  the  plaintiff  paid 
all  expenses  up  to  that  date,  and  wrote  to  the 
officer  in  possession,  "  Provided  the  defendant 
satisfies  all  future  claims  the  sale  may  be  post- 
poned." The  officer  remained  in  possession  till 
September,  and,  after  a  pei*emptory  oi*der  from 
the  plaintiff,  sold  the  gocxis  on  the  20th  of  that 
month.  On  being  ruled,  the  sheriff  returned,  on 
the  24th  October,  that,  after  deducting  various 
sums  for  expenses  (among  which  was  an  item  of 
20/.  possession  money),  he  had  Ml.  ready  to  pay 
to  the  plaintiff.  The  plaintiff  applied  to  the 
court  to  order  the  sheriff  to  pay  him  the  20/. 
possession  money,  as  well  as  the  34/. : — Held, 
that  the  plaintiff,  by  his  communications  with 
and  directions  to  the  officer,  did  not  thereby  dis- 
charge the  sheriff,  and  that  the  proper  course  to 
enforce  the  sheriff's  liability  was  by  summary 


I  application,  and  not  by  an  action,  Botten  v. 
I  TovdiMon,  16  L.  J.,  C.  P.  138. 

A  bailiff  to  whom  the  sheriff  had  given  his 
warrant  to  execute  a  fi.  fa.,  sent  a  bailiff*s  assis- 
tant to  execute  it  in  the  bailiff's  absence,  which 
was  done : — Held,  that  the  ruling  of  the  jndge 
at  the  trial  that  the  sheriff  was  answerable  for 
this  act,  as  being  done  by  colour  of  the  warrant, 
was  correct.  Gregory  v.  CottereU,  5  El.  &  Bl. 
571  ;  25  L.  J.,  Q.  B.  33 ;  2  Jur.,  N.  S.  16— 
Ex.  Ch. 

The  judgment  debtor  paid  the  amoant  at  the 
office  of  the  bailiff,  who  neld  the  warrant,  in  the 
absence  of  the  bailiff,  to  an  assistant  of  the 
bailiff,  authorized  by  the  bailiff  to  receive  the 
money.  This  assistant  did  not  pay  it  over  to  the 
bailiff,  and  the  sheriff  never  in  fact  received  the 
money  : — Held,  that  the  ruling  of  the  judge  at 
the  trial  that  a  payment  under  such  circum- 
stances was  good  as  against  the  sheriff,  and 
satisfied  the  writ,  was  correct.    lb. 

Officer  Becelving  the  Amount  of  the  Ihbt] 
— A  sheriff's  officer  who  arrests  a  party  on  a  bail- 
able capias,  is  not  bound  to  receive  the  amount 
of  the  debt  and  costs  indorsed  on  the  writ ;  but 
if  he  receives  it  he  does  so  on  behalf  of  the 
sheriff,  and  the  sheriff  is  liable  for  it  to  the 
plaintiff.     Woodman  v.  Gut,  8  G.  &  P.  213. 

A  party  arrested  by  a  bailiff  acting  under  the 
warrant  of  the  sheriff,  paid  into  the  hands  of  the 
bailiff  the  amount  of  the  debt  and  costs,  to  be  by 
him  paid  over  to  the  execution  creditor.  The 
bailin  having  failed  to  pay  over  the  money, 
a  second  ca.  sa.  was  issued  and  the  debtor 
again  arrested  : — Held,  that  the  sheriff  was  not 
liable  for  this  breach  of  contract  on  the  part  of 
his  bailiff :  the  plaintiff's  remedy  being  against 
the  bailiff.  Woods  v.  IHt^m's,  7  Ex.  363  ;  21 
L.  J.,  Ex.  138  ;  16  Jur.  936. 


Beoeiving  Koney  without  Authority.]— 


If  a  sheriff's  officer  takes  money  colore  officii  for 
anything  done  in  the  course  of  his  duty,  and 
to  which  he  is  not  entitled  by  law,  an  action  lies 
against  the  sheriff,  though  there  is  no  evidence 
that  the  money  came  to  his  hands,  Jones  v. 
I  Perchard,  2  Esp.  507. 

Where  more  than  the  sum  allowed  by  statute 
had  been  taken  for  a  bail-bond  by  an  officer  of 
the  sheriff  who  kept  a  lock-up  house,  but  was 
not  the  officer  to  whom  the  warrant  was  directed, 
but  to  whose  house  the  debtor  was  brought  after 
the  arrest : — Held,  that  no  action  would  lie 
against  the  sheriff.  George  v.  Perring,  4  Esp.  63. 

In  Action  for  Pound  Breach  and  Beieue.]— 

Where  a  bailiff  in  possession  of  goods  under  a 
landlord's  distress  receives  a  fi.  fa.  from  a  sheriff, 
and  sells  the  goods  under  it,  the  sheriff  is  liable 
in  an  action  for  pound  breach  and  rescue,  at  the 
suit  of  the  landlord.  Rcddell  v.  Stowey,  2 
M.  &  Rob.  358. 

Illegal  Entry.]— Assistants  of  a  sheriff's  of- 
ficer, for  the  purpose  of  executing  a  fi,  fe.,  ille- 
gally entered  the  plaintiff's  premises  on  a 
Sunday  by  breaking  open  a  window.  They 
afterwards,  by  the  officer's  direction,  obtained 
possession  on  the  Monday  following.  On  the 
Thursday  afterwards,  the  officer  himself  entered 
the  same  premises  to  execute  a  distress  warrant : 
— Held,  that  he  was  not  barred  by  the  act  of 
his  assistants  from  selling  the  goods  when  seized 
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on  a  second  time.  Perceval  v.  Stamps  9  Ex.  167  ; 
23  L.  J.,  Ex.  25. 

Improper  Conduct  of  Bale.] — The  sale  of  goods 
under  a  fi.  fa.  having  been  fixed  for  the  26th 
July,  the  sheriffs  officer,  at  the  request  of  the 
debtor,  delayed  issuing  advertisements  till  the 
25th.  On  that  day  a  further  delay  of  some 
hours  was  granted  at  the  request  of  the  debtor's 
attorney,  who  ultimately  instructed  the  officer 
to  go  on  and  sell  at  the  same  time,  under  another 
writ  which  had  been  delivered  to  the  officer 
daring  the  day.  The  goods  were  thereupon  sold 
together,  without  being  lotted,  at  a  considerable 
loss  : — Held,  that  the  interference  of  the  debtor 
did  not  make  the  officer  his  agent,  and  that  the 
sheriff  was  not  relieved  from  his  liability  in 
respect  of  the  negligent  conduct  of  his  officer  in 
conducting  the  sale.  Wr'ujhf  v.  Child j  1  L.  R., 
Ex.  358  ;  35  L.  J.,  Ex.  209  ;  15  L.  T.  141  ; 
4  H.  &  C.  529. 

2.  Evidence  to  Connect  the  Sheriff.. 

Warrant  —  Production  of.]  —  In  an  action 
against  the  sheriff,  whose  officer  has  seized  the 
goods  of  A.,  under  a  fi.  fa.  against  B.,  it  is  suffi- 
cient to  produce  the  warrant  without  producing 
the  writ ;  and  it  lies  upon  the  sheriff  to  shew 
that  no  such  writ  issued.  Gihhins  v.  Phillips^ 
2  M.  &  R.  238  ;  7  B.  &  C.  529,  535,  n. 

In  an  action  against  the  sheriff  for  the  wrong- 
ful act  of  a  bailiff,  it  is  not  enough,  in  order  to 
affect  the  sheriff,  to  prove  him  a  general  bailiff, 
and  that  he  had  given  a  bond  of  indemnity  to 
the  sheriff  as  such,  together  with  proving  the 
copy  of  the  warrant  under  which  he  entered  and 
aeized  the  plaintiffs  goods ;  but  the  privity 
between  such  bailiff  and  the  sheriff  must  be 
established  in  the  particular  tmnsaction  on  the 
best  evidence,  by  proving  the  original  warrant 
of  execution  directed  by  the  sheriff  to  such 
bailiff ;  pr  at  least  by  proving  such  notice  to 
produce  it,  as  will,  in  case  of  non-production,  let 
in  secondary  evidence  of  its  contents,  Drake  v. 
Sykes,  7  T.  R.  113. 

In  an  action  against  the  sheriff  for  seizing  the 
p1aintiff*s  goods,  to  connect  him  with  the  tres- 
pciss,  it  is  sufficient  to  prove  the  warrant  under 
which  the  goods  were  seized  by  the  bailiff.  Grey 
T.  Smith,  1  Camp.  387. 

In  an  action  against  a  sheriffs  officer  for  an 
illegal  arrest,  it  is  evidence  against  him  that  the 
warrant  was  directed  to  him.  Slack  v.  London 
(^Sheriff*),  1  Esp.  42. 

In  an  action  against  a  sheriff  for  seizing  and 
converting  goods  as  the  goods  of  A.,  in  which 
the  plaintiff  claimed  property  under  a  prior  bill 
of  sale  from  A.,  the  plaintiff,  to  connect  the 
sheriff  with  the  transaction,  put  in  in  evidence 
his  warrant  to  his  officer  to  levy  on  the  goods  of 
A.,  which  warrant  recited  a  fi.  fa.  at  the  suit  of 
an  execution  creditor : — Held,  that  the  recital  in  \ 
the  writ  was  sufficient  evidence,  and  that  the 
sheriff  was  not  obliged  to  put  in  the  judgment  or 
the  fi.  fa.  Bessey  v.  Windham,  6  Q.  B.  166  ;  14 
L.  J.,  Q.  B.  7  ;  8  Jur.  824.  See  Wivite  v.  ^forvi8, 
11  C.  B.  1,015  ;  21  L.  J.,  C.  P.  185. 

When   Produetion   will  be   DlBpensed 

witlu] — The  regular  way  of  connecting  the 
sheriff  with  his  officer,  so  as  to  make  him  re- 
sponsible, is  by  the  production  of  the  warrant ; 
but  any  recognition  by  the  sheriff,  that    the 


officer  acted  under  his  authority,  will  dispense 
with  the  necessity  of  producing  it,  Jones  v. 
Wood,  3  Camp.  228. 

Where  the  sheriff  of  the  county  palatine  of 
Lancaster  was  sued  for  goods  alleged  to  have 
been  wrongfully  seized  and  sold  under  an  execu- 
tion, and  the  defence  was,  that  the  plaintiff 
claimed  the  goods  by  virtue  of  an  assignment, 
which  was  void  as  against  creditors : — Held, 
that  the  sheriff  could  take  advantage  of  this 
defence  without,  as  in  ordinary  cases,  shewing 
his  authority  by  proof  of  the  writ,  and  that  proof 
of  the  mandate  to  him  from  the  chancellor  of  the 
county,  was  sufficient  for  the  purpose.  Ogden  v. 
Hesheth,  2  C.  &  K.  772. 

In  an  action  against  a  sheriff  for  not  arresting 
under  a  ca.  sa.,  in  order  to  connect  the  sheriff 
with  the  transaction,  the  bailiff  (who  had  not 
been  served  with  a  subpoena  duces  tecum) 
proved,  that  when  the  defendant  went  out  of 
office  the  warrant  was  sent  to  the  persons  who, 
while  the  defendant  was  sheriff,  acted  as  the 
London  agents,  and  who  were  also  his  attorneys 
on  the  record  : — Held,  that  notice  to  them  to 
produce  the  warrant,  after  the  defendant  had 
gone  out  of  office,  was  sufficient  to  entitle  the 
plaintiff  to  give  secondary  evidence  of  its  con- 
tents. Suter  V.  Burrell,  2  H.  &  N.  867;  27 
L.  J.,  Ex.  193. 

In  order  to  charge  the  sheriff  with  fhe  act  of 
the  bailiff  in  an  action  for  extortion,  it  is  not 
sufficient  to  produce  a  copy  of  the  precept  with 
the  bailiff's  name  indorsed  upon  it,  although  the 
sheriff  has  returned  cepi  corpus  ;  the  plaintiff  in 
such  case  must  either  produce  the  warrant, 
or  prove  some  recognition  of  the  act  of  the 
bailiff  by  the  sheriff.  Martin  v.  Bell,  1  Stark.  413. 

In  an  action  for  a  penalty  against  the  sheriff 
for  taking  the  plaintiff,  who  had  been  arrested 
by  the  sheriff,  to  a  public  drinking-house  without 
the  plaintiff  s  consent,  the  plea  traversed  the 
taking  the  plaintiff  to  the  drinking-house  with- 
out his  consent.  Evidence  was  given  at  the  trial 
that  the  same  officer  of  the  sheriff  who  arrested 
the  plaintiff  also  took  him  to  the  drinking-house 
against  his  consent : — Held,  that  as  the  plea  ad- 
mitted the  officer  who  arrested  was  the  sheriff's 
agent,  and  the  evidence  shewed  that  the  same 
officer  took  the  plaintiff  to  the  drinking-house,  it 
was  not  necessary  to  produce  the  warrant  to 
make  him  liable.  Barshum  v.  Bullock,  2  P.  & 
D.  241  ;  10  A.  &  E.  23. 

When    Warrant   has     been    Lost.] — A 

sheriff's  officer  proved  that  he  had  seized  goods 
under  a  warrant  on  a  fi.  fa.,  which  was  brought 
to  him  by  his  man,  who  told  him  that  he  had 
obtained  it  from  the  sheriff's  office.  The  officer 
also  stated,  that  he  knew  the  handwriting  on  the 
warrant,  which  he  had  subsequently  lost : — 
Held,  that  this  was  sufficient  evidence  to  prove 
that  the  officer  acted  under  the  authority  of  the 
sheriff.  Moon  v.  llaphael,  2  Scott,  489  ;  2  Bing. 
N.  C.  310  j  1  Hodges,  289  ;  7  C.  &  P.  115. 

A  sheriff's  officer,  after  making  a  seizure, 
handed  over  the  warrant  to  the  auctioneer  by 
whom  the  goods  were  sold.  Diligent  search 
had  been  made  for  the  warrant  among  the 
papers  of  the  auctioneer  (who  was  deceased), 
but  it  could  not  be  found,  nor  was  it  annexed  to 
the  returns  of  the  sale  delivered  into  the  excise 
office  : — Held,  sufficient  to  let  in  secondary  evi- 
dence of  the  contents  of  the  warrant,  in  order  to 
connect  the  sheriff  with  the  officer,  and  that  it 
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was  not  necessary  to  produce  the  supervisor  for 
the  district  through  whom  the  returns  were 
made  to  the  excise  office,  or  to  shew  that  a  search 
had  been  made  among  his  papers.  Minshall  v. 
Uoyd,  2  M.  &  W.  450. 


Effect  of  Plea  of  Kot  Guilty  by  Sheriff.] 


— In  an  action  against  a  sheriff,  for  removing 
goods,  without  paying  a  year's  rent  in  arrear,  the 
plea  of  not  guilty  admits  the  seizure  by  the 
sheriff,  and  it  is  not  necessary  to  produce  the 
warrant  in  order  to  connect  him  with  the  officer. 
Reid  V.  Pityntz  or  Thoyts,  8  D.  P.  C.  410  ;  6  M. 
&  W.  412  ;  9  C.  &  P.  515. 


Officer  need  not  be  Sworn.] — A  sheriff's 


officer  subpoenaed  to  produce  his  warrant,  need 
not  be  sworn.  Bex  v.  Metilht  M.  &  M.  515,  n. ; 
S.  P.,  ShepJicrd  v.  WhMe,  8  C.  &  P.  534. 

Indorsement  on  Writ.] — In  an  action  against 
the  sheriff,  for  not  arresting  a  party,  proof  of  .the 
indorsement  of  the  officer's  name  on  the  writ  by 
a  clerk  in  the  under-sheriff's  office,  is  sufficient 
to  connect  such  officer  with  the  sheriff,  and  shew 
that  the  indorsement  was  made  with  his  autho- 
rity, without  calling  the  officer  himself,  or  pro- 
ducing the  warrant  under  which  he  acted. 
Franch  jr.  Xeave,  6  Moore,  120  ;  3  B.  &  B.  126. 

In  order  to  connect  the  sheriff  with  the  act  of 
his  bailiff,  it  is  sufficient  to  produce  the  writ 
with  the  name  of  the  bailiff  indorsed  upon  it,  in 
the  sheriff's  office,  without  proving  an  authority 
to  indorse  upon  the  writ  the  name  of  the  bailiff 
by  whom  it  is  to  be  executed.  Tealby  v.  Gas- 
caigjie,  2  Stark.  202. 

But  it  was  afterwards  held  that  it  was  not 
sufficient.     Morgan  v.  Brydges,  2  Stark.  314  ;  1 

B.  &  A.  647. 

An  indorsement  upon  the  writ  (returned  and 
filed  by  the  sheriff)  of  the  name  of  the  officer  is 
not  sufficient  to  make  the  sheriff  responsible 
without  proving  that  his  name  was  written  upon 
it  by  the  authority  or  with  the  privity  of  the 
sheriff.  Hill  v.  Middlesex  QSh^riff),  Holt,  217  ; 
7  Taunt.  8. 

In  an  action  against  the  sheriff  for  the  extor- 
tion of  his  officer,  the  plaintiff  proved  an  ex- 
amined copy  of  the  writ  on  which  the  officer's 
name  was  indorsed,  and  that  a  person  of  that 
name  actually  executed  the  writ,  and  that  the 
course  of  the  sheriff's  office  was  that  the  name  of 
the  officer  to  whom  the  warrant  was  granted  was 
usually  indorsed  on  the  writ : — Held,  sufficient 
primft  facie  evidence  to  connect  the  sheriff  with 
the  acts  of  the  officer.    Scuttt  v.  Marshall^  2 

C.  &  J.  238  ;  2  Tyr.  257. 

Where,  in  an  action  for  an  escape  against  the 
sheriff,  the  writ  in  the  former  action  was  pro- 
duced to  connect  him  with  his  officer,  on  which 
was  indorsed  "warrant  to  B.,"  who,  on  being 
called,  stated  that  he  had  delivered  the  warrant 
to  another  who  did  not  produce  it : — Held,  that 
it  should  have  been  left  to  the  jury  to  say 
whether  B.  acted  under  the  sheriff's  authority, 
the  indorsement  being  prima  facie  evidence  that 
he  did  so  act.  Fermor  v.  Phillips^  5  Moore,  184, 
n.  ;  3  B.  &  B.  27,  n. ;  Holt,  637. 

A  sheriff  obtained  judgment  against  A.,  in  an 
acFtion  on  a  bail-bond.  On  this  a  fi.  fa.  issued. 
directed  to  the  coroner.  S.,  who  was  attorney 
for  the  sheriff,  and  also  for  others,  indorsed  the 
name  of  the  sheriff's  officer  on  the  writ ;  the 
coroner's  broker  seized  a  barge,  which  was  bought 


by  B.,  and  the  price  paid  to  the  officer ;  subse- 
quently the  barge  was  claimed  by  others,  and  B. 
lost  his  purchase  : — ^Held,  that  under  these  cir- 
cumstances the  officer  was  not  the  agent  of  the 
sheriff,  so  as  to  make  the  sheriff  liable  for  money 
had  and  received  at  the  suit  of  B.,  although  it 
was  proved  to  be  the  practice  at  the  sheriff*s 
office  to  indorse  the  name  of  the  officer  on  the 
writ.  Sarjeant  v.  Cotoan,  5  C.  &  P.  492  ;  1  C.  Ic 
M.  491  ;  3  Tyr.  538. 

Sheriff's  Eetum.]— The  writ  with  the  sherifTs 
return  upon  it  is  only  evidence  against  him  "to 
the  extent  of  his  duty  under  it,  and  it  is  no  part 
of  his  duty  to  annex  the  officer's  name  to  the  re- 
turn. Hill  V.  Middlesex  (Sheriff),  Holt,  217  ;  7 
Taunt.  8. 

In  an  action  by  the  assignees  of  a  bankrupt, 
for  goods  taken  by  the  sheriff  under  an  execution, 
it  appeared  that  the  goods  were  taken  at  about 
that  period  of  the  year  when  the  sheriffs  were 
changed  ;  and  it  was  proved  that  a  witness,  after 
the  cause  was  set  down  for  trial,  saw  a  form  of 
return  indorsed  on  the  writ,  which  had  never 
been  returned.  This  form  of  return  was  signed 
by  the  sheriff': — Held  to  be  sufficient  evidence 
that  he  was  the  sheriff  who  executed  the  writ ; 
and  that  if  the  writ,  when  produced  at  the  trial, 
has  his  name  erased,  and  the  name  of  the  pre- 
vious sheriff  substituted,  it  will  be  a  question  for 
the  jury,  whether  that  substitution  was  made  to 
correct  a  nustake,  or  to  defeat  the  plaintiff. 
Whitehovse  v.  Atkinson,  3  C.  &  P.  344. 

In  an  action  against  a  surviving  sheriff  of 
London,  a  return  to  a  writ  directed  to  both  the 
sheriffs,  purporting  to  be  the  return  of  both,  is 
conclusive  to  shew  that  the  return  was  autho- 
rized by  the  survivor.  Carlilc  v.  Parkins,  3 
Stark.  163. 

A  written  memorandum  of  an  arrest^  and  of  the 
place  where  it  occurred,  made  by  a  sheriff's  officer 
at  the  time  of  the  caption,  and  sent  by  him  im- 
mediately to  the  sheriff's  office,  and  there  filed 
in  the  course  of  business,  is  not,  after  the  death 
of  the  officer,  evidence  of  the  place  of  arrest  in 
an  action,  between  a  bankrupt  and  his  assignees. 
Cliamhers  v.  Bernascoiii,  1  Tyr.  335 ;  1  C.  &  J. 
451  ;  (affirmed  in  error),  1  C,  M.  &  R.  347 ;  4 
Tyr.  531. 

Evidenee  as  to  Time  of  Execntion.] — A  sheriff's 
officer,  having  a  fi.  fa.  against  A.,  called  at  his 
house  when  he  was  from  home,  waited  till  he  re- 
turned, and  then  informed  him  of  his  business  : 
— Held,  sufficient  evidence  to  warrant  the  jury 
in  finding  that  the  writ  was  executed  at  the  time 
of  the  officer's  entry.  Bird  v.  Bass,  6  M.  &;  6. 
143;  6  Scott,  N.  R.  928. 

AdmiBslons  by  Officers.]— In  an  action  against 
the  sheriff,  admissions  by  the  under-sheriff  are 
not  evidence,  unless  they  accompany  some  offi- 
cial act  of  the  latter,  or  tend  to  charge  himsell 
Snowball  v.  Goodricke,  4  B.  &  Ad.  641. 

Therefore,  in  an  action  against  the  sheriff  for 
taking  illegal  poundage,  declarations  of  the 
under-sheriff,  after  he  was  out  of  office,  are  not 
admissible  to  prove  that  the  bailiff  charged  with 
having  committed  the  extortion  was  the  sheriff's 
authorized  agent.    Ih. 

In  an  action  against  the  sheriff  for  taking  the 
goods  of  the  plaintiff,  an  affidavit  made  by  the 
officer  under  the  Interpleader  Act,  respecting  the 
goods,  is  admissible  to  prove  that  the  officer  who 
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seized  the  goods  is  the  servant  of  the  sheriff. 
Brickill  v,  Ifulse,  2  N.  &  P.  426  ;  7  A.  &  E.  454. 
See  Gardner  v.  Moult,  2  P.  &  D.  403 ;  10  A.  &  E. 
464. 

lu  an  action  against  the  sheriff  for  a  false 
return  to  a  writ,  what  was  said  by  the  bailiff, 
to  whom  the  warrant  under  it  was  directed, 
when  asked  by  the  plaintiff's  attorney,  before 
the  return  of  the  writ,  why  he  did  not  execute 
it,  is  evidence  against  the  sheriff.  Ntyrth  v. 
Middlesex  QSheriff),  1  Camp.  389. 

So,  declarations  made  by  him  whilst  the  party 
was  in  his  custody  mny  be  given  in  evidence  in 
an  action  for  an  escape  against  the  sheriff. 
Bowsher  v.  Wilts  (Sheriff  %  1  Camp.  391. 

Declarations  made  by  an  officer  whilst  in  pos- 
session of  goods,  after  the  return  of  the  fi.  fa.,  are 
evidence  against  the  sheriff ;  and  no  new  warrant 
is  necessary  after  a  venditioni  exponas  to  connect 
the  officer  with  the  sheriff.  Jacobs  v.  Humphrey , 
2  C.  &  M.  413  ;  4  Tyr.  272. 

Votice  to  Under-sheriff— How  Ux  Votice  to 
Slieriff.] — In  an  action  against  the  sheriff  for 
not  arresting  a  person  on  mesne  process,  notice 
of  this  person  being  within  the  defendant's 
bailiwick,  given  to  the  under-sheriff's  agent  in 
town,  is  no  evidence  of  such  notice  to  the  sheriff. 
Gibbon  V.  Essex  {Sheriff),  2  Camp.  189. 


3.  Special  Bailiffs. 

Appointment  of — DiBcharge  of  Sheriff'.]  — 
Where  a  plaintiff  appoints  his  own  bailiff  to 
execute  a  writ,  the  sheriff  is  relieved  from  all 
responsibility,  until  the  party  is  arrested  and 
delivered  into  the  actual  custody  of  the  sheriff. 
JF'ord  V.  Leehe,  1  N.  &  P.  737  ;  6  A.  &  E.  699. 

F.,  commencing  an  action  against  D.,  wrote 
to  the  sheriff,  "  F,  i?.  D. :  I  inclose  you  a  w^rit 
herein,  and  shall  feel  obliged  by  your  granting  a 
warrant  thereon,  directed  to  M.  and  B,  ;  I  shall 
write  to  B.  in  a  day  or  two."  The  warrant  was 
accordingly  made  out.  and  was  afterwards  di- 
rected to  B. : — Held,  sufficient  evidence,  that  B. 
was  employed  by  F.  as  a  special  bailiff.    lb. 

Appointing  a  special  bailiff,  or  giving  special 
directions  to  a  particular  bailiff  for  the  execution 
of  a  fi.  fa.,  discharges  the  sheriff.  Porter  v. 
Viner,  1  Chit.  613,  n. 

So,  the  sheriff  is  discharged  by  the  plaintiff's 
appointing  a  special  bailiff  and  agent  to  manage 
the  sale  of  goods  seized  under  a  fi.  fa.,  although 
the  sheriff  had  returned  that  he  liad  sold,  and 
that  he  had  paid  a  sum  illegally  deducted  for 
the  auction.  Pallister  v.  Pallister,  1  Chit. 
614,  n. 


What   snfficient    to  constitnte.]— The 


plaintiff's  attorney  being  about  to  issue  a  ca.  sa. 
against  H.  at  the  suit  of  the  plaintiff,  requested 
of  the  sheriff  a  particular  sheriff's  officer;  de- 
livered the  warrant  to  that  officer  ;  took  him  in 
his  carriage  to  the  scene  of  action,  and  then 
encouraged  an  illegal  arrest,  f i-om  which  H.  after- 
wards escaped: — Held,  that  the  plaintiff  could 
not  sue  the  sheriff  for  such  escape,  and  that  the 
officer  must  be  taken  to  be  his  special  bailiff. 
Doe  V.  Trye,  5  Bing.  N.  C.  573 ;  7  D.  P.  C.  636  ; 
7  Scott,  704. 

A  mere  request  that  a  particular  officer  may  be 
employed  in  the  execution  of  process,  does  not 
constitute  that  officer  a  special  bailiff  of  the 


party.  Corbet  v.  Brown,  6  D.  P.  C.  794  ;  S.  P, 
Balson  v.  Meggat,  4  D.  P.  C.  557. 

Judgment  having  been  signed  against  a  defen- 
dant, the  plaintiff's  attorney  sent  two  writs  of 
ca.  sa.  to  a  sheriff's  officer,  with  directions  to 
arrest  the  party,  and  instructions  as  to  where  he 
was  likely  to  be  found.  The  officer  having  sent 
back  these  writs,  they  were  then  sent  to  the 
under-sheriff,  with  directions  to  forward  war- 
rants to  the  same  officer : — Held,  that  these 
facts  did  not  amount  to  cin  appointment  of  that 
officer  as  a  special  bailiff,  so  as  to  exonerate  the 
sheriff.  Aldcrson  v.  Dareiipoi't,  1  D.  &  L.  966  ; 
13  M.  &  W.  42  ;  13  L.  J.,  Ex.  352  ;  8  Jur. 
650. 

Semble,  the  mere  writing  of  the  name  of  a 
particular  officer  on  the  back  of  a  fi.  fa.  or  a  ca. 
sa.,  in  the  place  where  the  directions  to  levy  or 
arrest  are  written,  coupled  with  a  letter  by  the 
plaintiff's  attorney,  directing  the  particular 
officer  to  hold  possession  after  a  levy,  is  not 
sufficient  to  constitute  an  appointment  as  special 
bailiff.  Seal  v.  Hudson,  2  B.  C.  Rep.  55  ;  4  D.  & 
L.  760  ;  11  Jur.  610. 

Eflisot  as  regards  Baling  the  Sheriff  to  Betnm.] 
— The  general  rule  is,  that,  where  a  plaintiff  ap- 
points a  special  bailiff,  he  cannot  rule  the  sheriff 
to  return  a  writ  of  fi.  fa. ;  but  where  such  a  rule 
had  been  obtained,  and  the  object  was  to  procure 
a  return  of  nulla  bona,  with  a  view  to  sue  out 
a  ca.  sa.,  the  court  discharged  a  rule  on  the  part 
of  the  sheriff  to  set  the  rule  aside  upon  pay- 
ment of  costs  by  the  plaintiff,  the  plaintiff  also 
undertaking  not  to  bring  an  action.  Harding 
V.  Holder  or  Holden,  9  D.  P.  C.  659  ;  3  Scott, 
N.  R.  293  ;  2  M.  &  G.  914. 

Plaintiff  Attending  when  Goods  Seised.] — If 
a  man  employing  an  officer  attends  with  the 
officer,  who  seizes  in  his  presence  the  goods  of  a 
third  person,  under  an  execution  which  he  has 
sued  out,  he  makes  himself  responsible  for  the 
officer's  acts,  Meredith  v.  Flaxman,  5  C.  &  P.  99. 

4.  Sureties  fob  Officebs. 

Extent  of  Liability  ot] — The  sureties  of  a 
sheriff's  officer  are  only  liable  for  the  due  per- 
formance of  the  officer's  duty.  Cook  v.  Palmer, 
6  B.  &  C.  739 ;  9  D.  &  R.  723. 

Therefore,  where  the  officer  entered  into  an 
agreement  on  the  sale  of  goods  taken  in  execu- 
tion, and  thereby  exceed^  his  authority,  they 
were  held  not  to  be  liable  for  money  had  and  re- 
ceived under  this  agreement    lb. 

Where  a  keeper  of  a  county  gaol  covenanted 
with  the  sheriff  "  that  he  would  personally  attend 
the  assizes  and  general  quarter  sessions  of  the 
county,  and  convey  prisoners,  when  ordered  to  be 
removed  by  habeas  corpus,  safely  and  without 
escape,  from  the  gaol  to  such  place  as  the  writ 
should  direct ;"  and  he  and  two  sureties  gave  the 
sheriff  a  bond  for  the  due  performance  of  such 
covenants  ;  and  the  former  being  in  attendance 
at  the  quarter  sessions,  the  sheriff,  on  receiving  a 
habeas  corpus  for  the  removal  of  a  prisoner, 
directed  a  warrant  for  that  purpose  to  the  de- 
fendant and  S.,  "  by  him  (the  sneriff)  for  that 
time  only  thereto  specially  appointed  ; "  and  S., 
who  was  the  defendant's  turnkey,  proceeded  with , 
the  prisoner  towards  the  place  of  destination,  but 
allowed  him  to  escape  : — Held,  that  the  sheriff 
having  specially  directed  the  warrant  to  S.,  and 
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appointed  him  fur  that  particular  purpose, 
neither  the  gaoler  nor  his  sureties  were  liable  on 
the  bond,  for  a  breach  of  the  covenants  contained 
in  the  indenture.  Rylayid  v.  Lavender.  9  Moore, 
71. 

An  action  by  a  sheriff  against  the  sureties  of 
his  bailiff,  on  a  deed  to  indemnify  the  sheriff 
from  costs,  touching  or  concerning  any  matter 
wherein  the  bailiff  should  act  as  bailiff,  and  to 
indemnify  him  from  all  damage,  loss,  costs,  &c., 
by  reason  of  any  return,  and  against  all  loss, 
costs,  &c.,  the  sheriff  should  be  liable  to  by  reason 
of  returning,  not  returning,  or  misretuming  any 
writ,  by  the  act  or  default  of  the  bailiff,  may  be 
maintained,  where  costs  or  loss  have  been  in- 
curred by  the  sheriff  in  defending  an  action,  if 
he  has  been  damnified  b}'  consequence  of  the  act 
of  the  bailiff,  although  the  bailiff  may  not  have 
done  anything  wrong  in  the  matter  wherein  he 
acted,  in  respect  of  which  the  action  had  been 
brought  against  the  sheriff,  or  the  lo3s  had  been 
sustained.  Farehrotlier  v.  WortHexjy  1  Tyr.  424  ; 
1  C.  &  J.  549  ;  6  C.  &  P.  102. 

If  a  sheriff  defends  an  action  for  a  false  return 
as  well  as  he  can,  he  may  recover  his  costs  from 
the  sureties  of  his  bailiff  who  executed  the  writ ; 
though  he  has  a  verdict  against  him,  on  the 
ground  that  evidence  was  not  produced,  which, 
in  another  and  subsequent  suit  between  other 
parties,  involving  the  same  question,  was  ob- 
tained.    Tb, 


When  Sheriff  Compromiies  an  Action 


brought  ajBrainst  him.]— If,  after  he  has  obtained 
a  rule  nisi  for  a  new  trial,  he  compromises  the 
suit,  with  the  assent  of  some  of  the  sureties,  by 
paying  a  less  sum  for  damages  than  would  be  re- 
coverable, and  a  less  sum  for  costs  than  were 
incurred,  he  may  recover  his  own  costs  against 
the  surety  who  did  not  assent,  if  it  appears  that 
the  compromise  was,  under  the  circumstances, 
reasonable.    Ih, 

Indemnity  Bond  proonred  by  Frand  of  Sheriff*  s 
Officer.  ] — A  sheriff  cannot  recover  on  an  indem- 
nity bond  which  has  been  procured  by  the  fraud 
of  nis  own  officer.  Haphael  v.  Goodma?i,  3  N.  & 
P.  547  ;  8  A.  &  E.  565  ;  1  W.,  W.  &  H.  3G3. 

A  plea  to  an  action  on  such  a  bond,  that  it  was 
obtained  by  the  sheriff  and  others  in  collusion 
with  him  by  fraud  and  covin,  is  a  good  plea.  lb. 

How  Disoharged.] — A  man  who  becomes  surety 
for  an  officer  to  the  sheriff  cannot  discharge  his 
obligation  within  the  year,  without  the  consent 
of  the  sheriff  and  of  the  other  sureties.  Martin 
v.  IVenmnn,  Lofft,  225. 

Pleadings  against.]— In  a  declaration  on  a 
covenant  brought  by  a  sheriff  against  a  surety 
for  one  of  his  officers  who  has  not  arrested  a 
person  under  his  warrant,  it  is  necessary  to  aver 
that  the  warrant  was  delivered  by  the  sheriff  to 
such  officer.  Des  Anges  v.  Priestley ^  3  Moore, 
246. 

By  a  deed,  after  reciting  the  appointment  of 
W.  T.  as  bailiff  to  the  plaintiff,  sheriff  of  Middle- 
sex, the  defendant,  W.  T.  and  his  sureties,  cove- 
nanted to  save  harmles!*  the  plaintiff  from  any 
action  brought  against  him  touching  or  concern- 
ing any  matter  "  wherein  the  bailiff  shall  act,  or 
•  assume  to  act  as  bailiff,"  or  "  for  or  by  reason  of 
any  extortion  or  escape  happening  by  the  act  or 
default  of  the  bailiff."    The  declaration,  after 


stating  an  escape,  averred  that  it  happened  "  by 
the  default  of  W.  T.,  and  not  othei-wise,  he,  the 
defendant  W.  T.,  being  the  bailiff  of  the  plaintiff 
as  such  sheriff."  The  defendant,  after  setting 
out  the  deed,  pleaded  that  the  default  "  was  not 
the  default  of  him,  W.  T.,  as  such  bailiff  of  the 
plaintiff  : " — Held,  that  the  plea  was  bad  for  am- 
biguity before  the  15  &  16  Vict.  c.  76,  s.  61. 
Cuhitt  V.  Thompson,  5  Ex.  811  ;  20  L.  J.,  Ex.  49. 


IV.    DUTY  AND  LIABILITY  OF. 
1.  On  Crown  Process. 

The  duty  of  the  sheriff  with  respect  to  the  roll 
of  fines  sent  to  him  by  the  clerk  of  the  peace 
pursuant  to  3  Geo.  4,  c.  46,  is  not  purely  minis- 
terial, and  the  sheriff  is  not  justified  in  levying  a 
fine  stated  in  the  roll  to  be  unpaid,  when  the 
amount  has  been  paid  to  the  sheriff  himself  before 
receiving  the  roll.  Wildes  v.  Morris,  22  L.  J., 
M.  C.  4;  16  Jur.  1115. 

If  a  deputy  sheriff  in  possession  of  goods  seized 
under  an  immediate  extent,  on  receiving  a  sub- 
sequent fi.  fa.,  at  the  suit  of  a  subject,  contracts 
with  the  judgment-creditor  to  deliver  him  a 
certain  quantity  of  the  goods  on  his  paying  into 
the  sheriff's  hands  the  debt  due  to  the  crown, 
which  is  accordingly  paid,  and  if,  afterwards, 
whilst  his  officer  is  in  the  act  of  delivering  and 
measuring  the  quantity,  the  goods  are  rescued, 
the  sheriff  is  liable  on  such  contract  to  the  judg- 
ment-ci-editor,  who  may  maintain  an  action  on 
the  contract,  or  recover  on  a  common  count  for 
goods  sold  and  delivered,  or  money  had  and  re- 
ceived ;  and  a  beginning  to  measure  and  deliver 
is  not  such  a  delivery  as  will  satisfy  this  particular 
contract.     Thomas  v.  Pearse,  5  Price,  578. 

2.  On  Arrest. 

a.  By  whom,  to  be  made. 

By  Person  anthorized  by  Bailiffl] — An  arrest 
must  be  made  by  the  authority  and  direction  of 
the  bailiff,  but  it  need  not  be  his  hand  which 
actually  arrests  ;  nor  need  it  take  place  in  his 
presence  and  in  his  sight ;  nor  is  there  any  precise 
distance  from  the  person  arrested  within  which 
he  must  be  at  the  time.  Blatch  v.  Arclier, 
Cowp.  65. 

By  Person  to  whom  Warrant  is  Bireoted.] — A 

sheriff's  officer  cannot  justify  an  arrest  made 
without  a  warrant  by  procuring  a  warrant  pre- 
viously issued  to  another  sheriff's  officer,  but  not 
executed,  to  be  delivered  to  himself  with  his 
name  inserted  after  the  arrest.  Collins  v. 
Yt'wctis,  2  P.  &  D.  439  ;  10  A.  &  E.  570. 

An  arrest  under  a  ca.  sa.  by  a  bailiff,  to  whom 
the  warrant  is  not  addressed,  in  the  absence  of 
the  officer  to  whom  it  is  addressed,  even  though 
such  officer  has  engaged  him  to  assist  him  in  his 
absence,  he  himself  being  at  a  considerable  dis- 
tance at  the  time  of  the  arrest,  is  irregular,  and 
the  defendant  will  be  discharged  out  of  custody. 
Bhodrif  v.  Hull,  26  L.  J.,  Ex.  265. 

A  rule  to  discharge  him  is  properly  directed  to 
the  plaintiff,  and  not  to  the  sheriff.    lb. 

Validity  of  Warrant.]— The  sheriff  having 
directed  a  warrant  to  A.  and  all  his  other  officers 
to  arrest  B.,  A.  afterwards  inserted  the  name  of 
C. : — Held,  that  the  warrant  was  illegal,  and  the 
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arrest  by  C.  consequently  void,  ffousin  v.  JSai'- 
row,  6  T.  R.  122. 

But  a  mistake  in  the  warrant  will  not  invali- 
date the  arrest.     IVilliama  v.  LewU^  1  Chit.  611. 

It  is  not  necessary  that  the  sheriffs  warrant 
issued  upon  a  capias  should  specify  the  court  out 
of  which  the  process  issues.  Aitley  v.  Goodyer, 
2  D.  P.  C.  619  ;  2  C.  &  M.  682  ;  4  Tyr.  4U. 

A  sheriffs  warrant  on  a  capias,  filled  up  by  an 
attorney  after  the  writ  is  signed  and  sealed,  is 
bad.     Burslem  v.  Fern,  2  Wils.  47. 

In  an  action  against  the  bailiff  of  the  liberty 
of  P.,  in  the  county  of  Y.,  for  the  escape  of  a 
prisoner  in  execution,  the  declaration  alleged  a 
mandate  by  the  sheriff  of  Y.  to  the  defendant, 
*'as  chief  bailiff  of  the  liberty  of  P.,  or  his 
deputy,*'  to  take  T.,  if  found  in  his  liberty.  The 
instrument  produced  in  proof  of  the  averment 
was  in  the  form  of  a  common  sheriff's  warrant, 
and  was  addressed  by  the  sheriff  "  to  the  keeper 
of  the  county  gaol,  the  chief  bailiff  of  P.,  nis 
deputies,  and  J.  D.,  my  bailiffs,"  and  commanded 
them,  jointly  and  severally  to  take  T.,  if  found 
"  in  my  bailiwick,"  &c.,  "  that  I  may  have  the 
body."  The  deputy  of  the  defendant  thereupon 
arrested  and  conveyed  T.  to  the  county  gaol,  out 
of  the  liberty  : — Held,  that  the  averment  was 
not  proved ;  for  that  the  precept  was  not  a 
mandate  to  the  defendant  as  bailiff  of  a  liberty, 
but  a  warrant  to  him  as  a  sheriff's  bailiff,  and 
acted  upon  as  such  ;  though  it  was  shewn  that 
the  defendant,  when  ruled  by  the  plaintiff  to 
return  "  the  mandate,"  had  obtained  time  to  do 
so,  and  had  not  then  set  it  up  as  a  common  war- 
rant. Jackson  V.  mil,  10  A.  &  E.  477  ;  2  P.  & 
D.  455. 

Warrant  to  Four,  jointly  but  not  seTorally.] 
— If  the  sheriff  makes  a  warrant  to  four,  jointly 
and  not  severally,  and  one  makes  the  arrest,  the 
court  will  not  interfere  to  discharge  the  defen- 
dant.   Boyd  V.  Burand,  2  Taunt.  161. 

A  warrant  to  four,  jointly  and  not  severally, 
clearly  will  not  authorize  an  arrest  by  one.    Ih, 

b.  Where  made. 

In  Wrong  County.] — To  set  aside  an  arrest  in 
a  wrong  county,  there  must  be  an  affidavit  that 
it  did  not  take  place  on  the  borders  of  the 
county,  and  that  there  is  no  dispute  as  to  bounda- 
ries.    Wehher  v.  Manning,  1  D.  P.  C.  24. 

Priyileged   Places  —  Kensington  Palace.]  — 

Kensington  Palace,  being  kept  in  a  constant 
state  of  preparation  for  the  king's  reception  at 
all  times,  and  some  of  the  royal  family  having 
apartments  there,  is  privilegecl  as  a  royal  palace 
against  the  intrusion  of  t^e  sheriff  for  the  pur- 
pose of  executing  process.  Winter  v.  Miles,  10 
East,  578  ;  1  Camp.  475.  n.  See  Att,-Oen.  v. 
Donaldson,  10  M.  &  W.  117. 


Hampton  Court  Palace.] — But  Hampton 


Court  Palace  is  not..  Att.-Oen.  y.Daliin,  4  L.  R., 
H.  L.  338  ;  39  L.  J.,  Ex.  113  ;  23  L.  T.  1  ;  18 
W.  R.1111. 


Within  the  Verge  of  Palace.]— An  arrest 


franchise  being  only  a  breach  of  the  privilege  of 
the  lord  of  the  franchise.  Kirkpatrick  v.  Kelly, 
3  Dougl.  30. 


The  Tower.] — ^Arrests  cannot  be  made 


within  the  Tower.    Batsofi  v.  M'Lean,  2  Chit. 
48,  51.    And  see  Bell  y.  Jacobs,  4  Bing.  523. 


Other.] — A  sheriff,  to  whom  a  bailable 


within  the  verge  of  the  palace  is  no  ground 
fftr  discharging  the  defendant  out  of  custody. 
Sparks  v.  Spink,  7  Taunt.  311. 

A  man  arrested  within  the  verge  of  the  court 
is  not  entitled  to  be  discharged,  an  arrest  in  a 


latitat  not  containing  a  non  omittas  clause  was 
directed,  was  not  bound  for  the  purpose  of 
arresting  the  party  named  in  it  to  enter  a  fran- 
chise, within  which  the  lord  has  the  return  and 
execution  of  writs.  Adams  v.  Osbaldeston,  3 
B.  &  Ad.  489. 

By  letters  patent,  James  the  Fii-st  granted  to 
A.,  his  heirs  and  assigns,  that  he  and  they,  by 
his  or  their  bailiff  or  bailiffs  for  that  purpose  by 
him  and  them  from  time  to  time  to  be  deputed, 
should  have  the  full  return  of  all  writs,  man- 
dates, and  precepts  within  a  certain  district, 
and  that  no  sheriff  or  other  officer  of  the  king 
concerning  the  same  returns  within  the  district 
should  intermeddle,  nor  enter  in  execution  of 
the  premises,  unless  through  default  of  the 
bailiff  or  bailiffs  of  A.,  his  heirs  or  assigns,  or 
some  of  them  : — Held,  that,  under  a  grant  con- 
taining this  special  provision,  the  grantee  might 
return  writs  by  his  bailiff  for  that  purpose  de- 
puted ;  and  that,  under  an  exception  in  case  of 
default  by  such  bailiff,  the  bailiff  so  deputed 
might  return  writs  and  mandates  in  his  own 
name.    Newland  v.  Cliffe,  3  B.  &  Ad.  630. 

In  Gaol.] — It  is  no  objection  to  an  arrest,  that 
it  takes  place  in  a  gaol,  if  the  party  is  there  for 
his  own  purposes.  Loveitt  v.  Hill,  4  D.  P.  C.  579, 

Evidence  as  to.]— A  written  memorandum  of 
an  arrest,  and  of  the  place  where  it  occurred, 
made  by  a  sheriff's  officer,  contemporaneously 
with  effecting  the  arrest,  sent  immediately  to 
the  sheriff's  office,  and  there  filed  in  the  course 
of  business,  is  not  admissible  evidence  of  the 
place  at  which  the  arrest  took  place  after  the 
death  of  the  officer,  in  an  action  between  third 
persons.  Chambers  v.  Bernasconi,  1  C,  M.  & 
R.  347  ;  4  Tyr.  631— Ex.  Ch. 

0.  When  can  be  m.ade. 

After  Writ  is  Beturnable.] — If  a  person  is 
arrested  after  the  writ  is  returnable,  tne  officer 
cannot  legally  detain  him  (though  for  the 
shortest  time)  till  the  writ  is  continued.  Love^ 
ridge  v.  Plastow,  2  H.  Bl.  29. 

A  gaoler  is  bound  to  receive  a  prisoner  tendered 
to  him  after  the  return  day  of  the  writ  on  which 
he  is  arrested.    Brandling  v.  Kent,  1  T.  R.  60. 

Warrant  to  Arrest  Party  <<  to  appear  at  the 
next  Sessions."] — A  warrant  to  arrest  the  party 
"  to  the  end  that  he  may  become  bound,  &c.,  to 
appear  at  the  next  sessions,  &c.,"  means  the  next 
session  after  the  arrest,  and  not  after  the  date 
of  the  warrant :  therefore,  the  officer  executing 
it  may  justify  an  arrest  after  the  sessions  next 
ensuing  the  date  of  the  warrant.  MayJiew  v. 
Parker,  8  T.  R.  110. 

On  Sunday.] — A.  was  arrested  at  the  suit  of  B. 
and  discharged,  the  sheriff  not  knowing  that 
there  was  also  a  detainer  in  his  office  at  the  suit 
of  C. ;  on  the  Sunday  following  he  was  arrested 
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at  C.'s  suit,  and  discharged  by  the  court,  by 
Tirtue  of  the  statute.  The  arrest  on  the  Sunday 
was  considered  as  an  original  taking,  and  not 
as  a  retaking  after  an  escape,  Atkinson  v. 
Jameson,  5  T.  R.  25. 

Where,  by  the  contrivance  of  a  plaintiff's  at- 
torney, a  party  had  been  arrested  on  a  Sunday 
on  criminal  process,  for  the  purpose  of  effecting 
his  arrest  on  civil  process,  and  he  was  detained 
in  custody  till  Monday,  and  then  arrested  on  the 
civil  process,  the  court  ordered  him  to  be  dis- 
chai-ged  out  of  custody.  Wells  v.  Guriicy^  8 
B.  &  C.  769. 

Where  a  defendant  was  seized  on  a  Sunday, 
and  detained  till  next  morning,  and  then  aiTcsted 
upon  process  out  of  the  Exchequer : — Held,  that 
the  arrest  was  void,  and  could  not  be  made  good 
even  by  a  subsequent  consent.  Lyford  v  Tyrrelj 
1  Anst.  85. 

E.,  having  been  dismissed  from  the  office  of 
town  clerk  of  a  borough,  was,  at  the  instance  of 
the  town  council,  convicted  before  justices,  under 
5  &  6  Will.  4,  c.  76,  s.  60,  of  wilfully  refusing  to 
deliver  accounts,  books,  &c.,  after  notice ;  and 
thereupon  the  justices  issued  their  warrant  for 
his  imprisonment  in  the  common  gaol  of  the 
county  (within  which  the  borough  was  situate), 
which  was  delivered  to  P.,  who  arrested  E.  on  a 
Sunday,  and  on  the  next  day  delivered  him  to 
the  keeper  of  the  gaol : — Held,  that  this  was 
substantially  a  civil  proceeding,  and  the  arrest 
therefore  illegal  under  29  Car.  2,  c.  7,  s.  6,  and 
that  the  execution  was  not  made  legal  by  the 
delivery  to  the  keeper,  after  the  arrest,  of  another 
warrant  upon  the  same  conviction.  Eggington, 
Ex  parte,  2  El.  &  Bl.  717  ;  23  L.  J.,  M.  C.  41  : 
18  Jur.  224. 

The  order  for  the  discharge  of  E.  was  delivered 
to  the  gaoler  on  the  3rd  November ;  but  he  was 
detained  under  a  warrant  which  had  been  ob- 
tained by  a  town  council,  acting  as  commissioners 
under  a  local  act  for  cleansing,  paving  and 
lighting  the  streets  of  the  borough,  for  not  de- 
livering up  the  books  in  his  custody  as  clerk  to 
the  commissioners,  and  which  had  been  lodged 
with  the  gaoler  on  the  31st  October,  and  under 
a  ca.  sa.  sued  out  by  a  judgment  creditor  of  E., 
which  was  delivered  to  the  gaoler  on  the  4th 
November : — Held,  that  he  was  entitled  to  be 
discharged  from  custody  under  the  warrant, 
because  it  was  obtained  substantially  by  the 
same  parties  who  procured  the  unlawful  arrest ; 
but  that  he  was  not  entitled  to  be  discharged 
from  custody  under  the  ca.  sa.    Ih, 

After  the  keeper  received  the  order,  but  B.  not 
having  been  discharged,  the  sheriff  lodged  vnth 
the  keeper  his  warrant  under  a  ca.  sa.  at  the  suit 
of  H.  against  E. : — Held,  that  E.  might  be  law- 
fully detained  under  the  ca.  sa.,  no  collusion 
appearing  between  the  sheriff  or  H.  and  the 
town  council.    Ih, 

Before  Officer  haa  Warrant — Before  Delivery 
of  Writ  to  Sheriff. — A  bail-bond  was  ordered  to 
be  delivered  up  to  be  cancelled,  where  the  de- 
fendant was  arrested  before  the  officer  had  any 
warrant,  and  before  the  writ  was  delivered  to 
the  sheriff.  Hall  v.  Roche,  8  T.  R.  187.  And 
see  Ball  v.  Jacobs,  4  Bing.  623. 

d.  How  made. 

i.  }Vhat  Amounts  to  Arrest, 
Generally.] — A  sheriflPs  officer,  having  a  writ 


which  had  been  issued  against  A.,  communicated 
that  fact  to  him  by  saying,  "  I  arrest  you  ; " 
upon  which  he  said,  "  Very  well,  I  will  come  to 
you  immediately ; "  and  shortly  afterwards  made 
his  escape,  without  having  been  touched  by  the 
officer  : — Held,  that  this  was  no  arrest ;  but,  if 
he  had  acquiesced,  or  afterwards  gone  with  the 
officer,  it  would  had  been  sufficient  to  constitute 
an  arrest.  RusseJi  v.  Liu^as,  1  C.  &  P.  153 ; 
R.  &  M.  26. 

Placing  a  party  under  restraint  of  a  sheriff's 
officer,  who  holds  a  capias,  is  an  arrest  without 
proceeding  to  actual  contact.  Grainger  v.  Hill, 
4  Bing.  N.  C.  212  ;  5  Scott,  561. 

A  sheriff's  officer  in  execution  of  a  ca.  sa.,  put 
his  hand  into  the  debtor's  dwelling-house,  by  an 
opening  in  a  window  caused  by  a  pane  having 
been  broken  in  the  scuffle,  but  not  by  the  officer, 
touched  the  debtor,  who  was  inside  the  house, 
and  said,  "  You  are  my  prisoner."  He  was  un- 
able then  to  secure  the  person  of  the  debtor; 
but  he  thereupon  broke  open  the  outer  door  of 
the  house,  and  seized  the  debtor : — Held,  that 
the  officer  had  acted  legally,  the  arrest  having 
been  effected  by  touching  the  debtor,  and  the 
subsequent  breaking  of  the  outer  door  being 
justifiable  for  the  purpose  of  taking  into  custody 
the  debtor  so  arrested.  Santion  v.  Jerris,  EL,  Bl. 
&  El.  936 ;  28  L.  J.,  Q.  B.  166  ;  5  Jur.,  N.  S. 
860— Ex.  Ch. 

An  officer,  who  had  a  writ  against  a  man,  sent 
to  him  to  say  so,  and  asked  him  to  appoint  a  time 
to  come  to  his  office  and  execute  a  bail-bond, 
which  he  did  : — Held,  that  there  was  no  arrest 
so  as  to  support  an  action  for  a  malicious  arrest. 
Berry  v.  Adamson,  6  B.  &  C.  528  ;  2  C.  &  P. 
503. 

\\Tiere  two  bailiffs  kept  watching  a  defendant 
at  a  particular  house,  and  had  a  warrant  to  arrest 
him,  and  in  fact  would  have  arrested  him  if  he 
had  endeavoured  to  get  away,  but  did  not  produce 
the  warrant  or  act  on  it : — Held,  that  it  did  not 
constitute  an  arrest.  Hender  v.  Robins,  1  H.  & 
W.  204  ;  8.  a,  nom.  Robins  v.  Hender,  3  D.  P.  C. 
543. 

Evidenoe  as  to.] — Evidence  that  a  bailiff's 
assistant  apprehended  a  party  on  a  false  pre- 
tence, and  that  the  bailiff  being  at  hand  took 
advantage  of  the  apprehension  to  arrest  him  on 
a  ca.  sa.,  is  sufficient  to  establish  an  issue  that 
the  bailiff  illegally  seized  and  imprisoned  the 
party.  Humphrey  v.  Mitchells  2  Bing.  N.  C. 
619  ;  3  Scott,  44  ;  2  Hodges,  72. 

ii.  Breaking  ojjen  Doors. 

Civil  Process.] — The  maxim  of  "Every  man's 
house  is  his  castle,'*  is  confined  to  those  who  are 
owners  of  the  house,  which  is  not  the  sanctuary 
of  a  stranger ;  and  the  privilege  of  the  outer 
door  belongs  only  to  one  door,  and  not  to  others, 
although  belonging  to  the  separate  apartments 
of  lodgers.    Iax  v.  Gansell,  Lofft^374  ;  Cowp.  1. 

And  therefore  a  bailiff,  in  the  execution  of 
mesne  process,  may  break  open  the  door  of  a 
lodger,  having  first  gained  peaceable  entrance 
at  the  outer  door  of  the  house.    Jb. 

So  he  may  break  open  the  window  of  the 
apartment  of  a  person  residing  in  the  house  of 
another,  having  first  gained  peaceable  entrance 
at  the  outer  door  of  the  house,  if  such  person 
refuses  to  open  the  door  of  his  apartment  after 
being  informed  by  the  officer  that  he  has  process 
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to  serve  on  him.    Lloyd  v.  Sandilajids,  2  Moore, 
207. 

But  an  officer  cannot  justify  breaking  the  inner 
doors  of  the  house  of  a  stranger,  upon  suspicion 
that  a  defendant  is  there,  to  search  for  him  in 
order  to  arrest  him  on  mesne  process.  Johnton  v. 
Leigh,  1  Marsh.  665  ;  6  Taunt.  246. 

The  sheriff  is  justified  or  not  in  entering  the 
house  of  a  stranger  by  the  event.    Ih, 

Semble,  that  a  sheriff's  officei:  acting  under 
civil  process  may  justify  breaking  the  inner 
doors  of  the  defendant's  house,  though  he  is  not 
therein  at  the  time.  RatcUffe  v.  Burton,  3 
B.  &  P.  223. 

But  in  such  case  the  officer  must  first  demand 
admittance.    Ih. 

It  is  no  objection  that  a  bailiff  gains  admit- 
tance under  false  pretences ;  and  any  resistance 
after  he  is  once  in  will  be  punishable.  Rex  v. 
Raekhouse,  Lofft,  61. 

Where  the  plaintiff's  house  stood  in  a  stable- 
yard,  which  was  surrounded  by  a  wall,  and  there 
was  a  hatch  gate  at  the  foot  of  a  staircase,  at  the 
top  of  which  there  was  a  door  across  part  of  a 
gallery  which  led  to  the  plaintiff's  chamber,  the 
under  part  of  the  house  being  stables  : — Held, 
that  an  officer  was  not  justified  in  breaking  open 
such  door  after  he  had  gained  admission  into 
the  yard.    Hopkins  v.  Nightingale,  1  Esp.  99. 

In  an  action  for  breaking  into  the  plaintiff's 
house,  which  was  an  unfinished  house,  the  defen- 
dants justified  under  a  ca.  sa.  against  the  plain- 
tiff, and  averred,  that  they  peaceably  entered 
the  house  through  a  hole  in  the  wall.  It  appeared 
that  this  hole  in  the  outer  wall  of  the  house 
opened  into  a  small  room  or  closet,  which  had  a 
room  over  it,  and  a  room  under  it,  and  that 
having  entered  this  place  the  defendants  tore 
down  some  boards,  by  which  a  staircase  window, 
which  opened  into  this  place,  was  boarded  up. 
It  was  proved  by  the  buUder,  that  this  hole  in 
the  outer  wall  was  not  intended  to  have  either  a 
door  or  a  window  put  into  it,  but  was  to  remain 
open,  so  that  the  place  in  question  should  be 
used  as  a  conservatory  : — Held,  that  if  this  hole 
in  the  wall  had  been  intended  to  have  had  a 
door  or  a  window  put  into  it,  it  must  be  con- 
sidered that  the  outer  fence  of  the  house  was 
left  open,  and  that  the  defendants  were  justified 
in  entering ;  but  that,  if  this  hole  was  always 
Intended  to  be  left  open,  the  stalixsase  window 
must  be  considered  as  the  outer  fence  of  the 
house,  and  that  the  defendants  were  therefore, 
not  justified  in  forcing  it.  Whalley  v.  William- 
son, 7  C.  &  P.  294. 

Action  for  breaking  and  entering  the  plain- 
tiff's dwelling-house,  and  assaulting  and  im- 
prisoning him.  Pleas — first,  not  guilty ;  and, 
secondly,  as  to  all  the  trespasses  alleged,  except 
the  breaking  of  the  house,  a  justification  under 
a  ca.  sa.  and  warrant  thereon,  by  virtue  of  .which 
the  defendants  entered  the  house,  the  outer  door 
being  open,  and  arrested  the  plaintiff.  It  was 
proved  that  the  defendants,  who  were  bailiffs,  in 
execution  of  the  warrant  broke  open  the  outer 
door  of  the  house,  and  so  gained  an  entrance, 
and  arrested  him : — Held,  first,  that  the  averment 
in  the  plea  that  the  outer  door  was  open,  was  a 
material  averment,  for  that  the  door  being  open 
was  a  condition  precedent  to  the  defendants' 
right  to  enter  and  arrest  the  plaintiff  in  his  own 
house.  Kerhey  v.  Dtnhy,  1  M.  &  W.  336  ;  2  Gale, 
31.     See  Oahes  v.  Wood,  2  M.  &  W.  791. 

Held,  secondly,  that  the  defendants  having 


become  trespassers  ab  initio,  by  the  breaking  of 
the  door,  the  jury  was  rightly  directed,  that  they 
might  (even  on  the  pica  of  not  guilty)  give 
damages  in  respect  of  all  the  injuries  complained 
of  in  the  declaration.    lb, 

A  sheriff's  officer,  having  a  ca.  sa.,  went  to  a 
house  in  which  the  execution  debtor  was,  and 
climbing  up  a  ladder  against  the  house,  put  his 
hand  through  an  aperture  in  a  broken  pane  of 
glass,  and  touched  the  debtor,  saying  to  him, 
"  You  are  my  prisoner : " — Held,  that  this  was  a 
good  arrest,  and  justified  the  officer  in  breaking 
open  the  outer  door  of  the  house  and  carrying  off 
the  debtor  to  prison.  Satuhm  v.  Jtrris,  27  L.  J., 
Q.  B.  279  ;  4  J  ur.,  N.  S.  737.  Affirmed,  El.,  BI.  k 
El.  935  ;  28  L.  J.,  Ex.  156  ;  5  Jur.,  N.  S.  156— 
Ex.  Ch. 

Process  for  Contempt.]  —  In  a  proceeding 
against  a  member  for  a  breach  of  privilege,  the 
speaker  of  the  House  may  issue  his  warrant  to 
an  officer,  under  which,  if  the  party  refuses  to 
open  his  door  and  admit  the  officer,  aiter  demand 
made  and  notice  of  his  business,  the  officer  may 
break  into  the  house  in  like  manner  as  he  may 
in  executing  process  of  contempt  issued  by  courts 
of  justice.  Burdett  v.  Abbot,  14  East,  1  ;  5  Dow, 
165 ;  4  Taunt.  410.  See  Howard  v.  OoMett,  1 
Car.  &  M.  380. 

On  Esoape  or  Expulsion.  ]  —  If  a  prisoner, 
after  an  arrest  in  the  street,  escapes,  the  bailiff 
may  justify  on  a  fresh  pursuit  breaking  open  the 
door  of  the  house  to  retake  him.  Anon.,  Lofft, 
390. 

A  sheriff's  officer,  in  execution  of  a  bailable 
writ,  peaceably  obtained  entrance  through  the 
outer  door,  but  before  he  could  make  an  actual 
arrest,  was  forcibly  expelled  from  the  house  and 
the  outer  door  fastened  against  him.  The  officer 
obtained  assistance,  fcM'ced  open  the  outer  door, 
and  made  the  arrest : — Held,  that  he  was  justified 
in  so  doing.  Aga  Kurboolie  Maltomed  v.  Reg., 
3  Moore,  P.  C.  C.  164. 

Held,  also,  that  a  demand  of  re-entry  under 
such  circumstances  was  not  requisite  to  justify 
his  breaking  open  the  outer  door.    lb. 

Criminal  Prooess.] — In  the  execution  of  cri- 
minal process  against  any  man  in  the  case  of 
a  misdemeanor,  it  is  necessary  to  demand  ad- 
mittance, before  the  breaking  of  the  outer  door 
of  the  house  can  be  legally  justified.  Launock 
V.  Brovm,  2  B.  &  A.  592. 

Operation  on  Execution  of  Process.]— Where 
a  defendant  has  been  taken  in  execution  on  a 
ca.  sa.,  to  execute  which  the  sheriff's  officer  has 
broken  open  an  outer  door,  the  court  will  dis- 
charge him  out  of  custody  on  a  summary  ap- 
plication.   Hodgson  v.  Towning,  5  D.  P.  C.  410. 

iii.  Other  Matters  as  to. 

Generally.] — A  party,  who  issues  a  capias,  is 
not  under  any  legal  duty  to  give  information  to 
the  sheriff  as  to  the  person  of  the  defendant. 
Dyke  v.  Duke,  4  Bing.  N.  C.  197  ;  5  Scott,  536  ; 
1  Am.  11. 

A  person  may  under  particular  circumstances 
lay  hands  on  another,  in  order  to  serve  him  with 
process.  Harrison  v.  Hodgson,  10  B.  &  C.  445  ; 
5  M.  &  R.  392. 

Where  a  sheriff's  officer  having  received  a  writ 
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to  arrest  the  defendant,  let  him  at  large,  on  his 
promising  to  put  in  good  bail,  and  afterwards 
finding  that  tney  were  not  foi'thcoming,  put  in 
bail  himself  without  the  consent  of  the  defen- 
dant ;  and,  accompanied  by  them,  arrested  him 
the  day  previously  to  that  on  which  the  defen- 
dant's time  for  putting  in  bail  expired  :  the 
court  ordered  the  defendant  to  be  discharged, 
and  the  sheriflf's  officer  to  pay  the  costs  ;  on  the 
ground  that  the  proceedings  had  been  highly 
improper.  Taylor  v.  IkaTut,  8  Moore,  398  ;  1 
Bing.  367. 

A  sheriff  was  bound,  in  executing  a  capias 
under  1  &  2  Vict.  c.  110,  s.  3,  to  provide  such  a 
force  as  would  enable  him  to  effect  a  caption,  in 
spite  of  any  resistance  which  he  had  reason  to 
anticipate.  Howden  v.  Standish,  6  D.  &  L.  312 ; 
6  C.  B.  604  ;  18  L.  J.,  C.  P.  33  ;  12  Jur.  1052. 

Vae  of  Yiolenoe  in  order  to  Serve  Process.] — 

An  attachment  for  non-payment  of  money  to 
A.  having  issued  agaitist  B.,  and  the  process 
being  in  the  bands  of  an  officer  who  had  not 
been  able  to  serve  B.  therewith,  B.  was  met  by 
A.  in  the  street,  and  carried  by  violence  to  the 
chambers  of  C,  who  was  A.'s  attorney,  and  there 
detained  while  the  original  process  was  sent  for 
and  served  upon  him  ;  the  officer  also  was  sent 
for  (but  not  by  A.),  and  on  B.'s  leaving  the 
chambers  of  C.  he  was  arrested  ;  the  court  held 
this  arrest  illegal,  and  discharged  B.  Birch  v. 
Prodger,  1  N.  R.  135. 

Searching  House  of  Stranger.] — A  sheriff's 
officer  is  not  justified  in  entering  and  searching 
a  stranger's  house  to  arrest  a  defendant  under  a 
ca.  sa.,  although  he  may  have  resided  there  imme- 
diately before  the  entry,  and  although  the  officer 
has  reasonable  cause  to  suspect  that  he  is  in  the 
house,  if  the  fact  turns  out  to  be  that  he  was 
not  in  the  house  at  the  time  of  the  entry  and 
search.  Morrish  v.  M^urray^  2  D.  &  L.  199  ;  13 
M.  &  W.  52  ;  13  L.  J.,  Ex.  261. 

Where  Sheriff  holds  two  Writs,  one  Valid  and 
one  Invalid.] — Although  the  sheriff  is  an  agent 
for  those  who  put  writs  into  his  hands  to  exe- 
cute, he  is  also  a  public  functionary,  having  at 
the  same  time  duties  to  perform  towards  those 
against  whom  such  writs  are  directed.  Hooper 
V.  Lane,  6  H.  L.  Cas.  443  ;  27  L.  J.  Q.  B.  75  ;  3 
Jur.,  N.  S.  1026  ;  S.  C,  in  Q.  B.,  10  Q.  B.  546 ; 
17  L.  J.,  Q.  B.  189,  affirmed. 

If  the  sheriff,  having  two  writs  in  his  hands, 
one  valid,  the  other  invalid,  arrests  on  both  at 
the  same  time,  he  may  rely  on  the  valid  writ,  and 
treat  as  detainers  any  number  of  valid  writs 
which  he  may  then  have,  or  which  may  after- 
wards come  to  his  hands.    Ih. 

But  if,  having  two  such  writs,  he  arrests  on 
the  invalid  writ  alone,  he  cannot  afterwards 
justify  the  arrest  by  the  good  writ.    Ih, 

The  sheriff  camiot,  while  a  person  is  unlaw- 
fully in  his  custody  by  virtue  of  an  arrest  on  an 
invalid  writ,  arrest  that  person  on  a  good  writ ; 
to  permit  him  to  do  so  would  be  to  allow  hini  to 
take  advantage  of  his  own  wrong.    Ih, 

Sheriff  holding  several  Writs — ^Discharge  as  to 
one  only — Effect  of.] — A  party  privileged  from 
arrest  redeundo,  was  arrested  on  a  writ  of  capias 
ad  respondendum,  and  applied  for  and  obtained 
a  judge's  order  for  his  discharge  in  that  action, 
on  the  ground  of  his  privilege  at  the  time  of  his 
arrest.     Other  writs  of  ca.  sa.  against  him  were 


in  the  hands  of  the  sheriff: — Held,  that  the 
sheriff  was  justified  in  detaining  him  on  those 
writs,  notwithstanding  notice  of  the  judge's 
order,  which  made  no  mention  of  any  writ  but 
the  first  Watsmi  v.  Carroll,  4  M.  &  W.  592  ; 
7  D.  P.  C.  217. 

Calling  in  Military  Assistance.] — ^The  officer 
charged  with  making  the  arrest  may,  if  he  finds 
it  necessary  to  the  execution  of  his  warrant,  and 
to  prevent  personal  danger  to  himself  and  his 
ordinary  assistants  from  a  mob  assembled  in 
extraordinary  numbers,  and  with  a  shew  of  force 
to  overawe  the  civil  power,  call  in  the  assistance 
of  the  military.  Burdett  v.  Colmanj  14  East, 
188  ;  13  East,  27. 

e.  Notice  not  to  Arrest. 

Disobedience  of  Sheriff— Effect  of.]— If,  after  a 
ca.  sa.  has  been  delivered  to  a  sheriff,  the  plaintiff 
directs  him  not  to  execute  the  writ,  and  he  not- 
withstanding does  so,  he  becomes  a  trespasser  ; 
so,  also,  if  he  detains  the  debtor  after  notice 
from  the  creditor  that  he  has  released  the  debt. 
Barker  v.  St.  Quintin,  12  M.  &  W.  441  ;  1  D.  &  L. 
642  ;  13  L.  J.,  Ex.  144. 

Notice  from  the  plaintiff's  attorneys  to  the 
bailiff,  charged  with  a  warrant  under  a  ca.  sa. 
that  it  is  withdrawn,  is  sufficient  to  render  the 
bailiff  liable  for  an  arrest.  Fvtcher  v.  Hinder,, 
3  H.  &  N.  757  ;  28  L.  J.,  Ex.  28. 

Where  Party  is  Arrested  at  Suit  of  another 
Creditor.] — A  plaintiff  having  issued  a  ca.  sa.  on 
a  judgment  against  the  defendant,  directed  the 
sheriff  not  to  execute  the  writ  until  further 
notice ;  the  defendant  having  been  arrested  at 
the  suit  of  another  creditor  and  paid  the  debt, 
was  detained  by  the  sheriff's  officer  until  instruc- 
tions were  obtained  from  the  plaintiff,  who  there- 
upon directed  the  officer  to  let  him  go  : — Held, 
that  there  was  no  lawful  arrest  or  discharge 
under  the  plaintiff's  writ,  and  consequently  that 
the  debt  was  not  satisfied.  Sevqyle  v.  Keen,  3 
H.  &  N.  753  ;  28  L.  J.,  Ex.  151. 

A  ca.  sa.  had  been  delivered  to  the  sheriff.  By 
the  direction  of  the  plaintiff's  attorney,  the 
sheriff  issued  a  warrant  to  his  officer,  to  whom 
notice  was  subsequently  given  by  the  plaintiff's 
attorney  not  to  execute  the  writ,  which,  however, 
remained  in  the  sheriff's  hands.  The  defendant 
having  subsequently,  at  the  suit  of  another  per- 
son, been  arrested  by  the  same  officer : — Held, 
that  the  defendant  could  not  insist,  under  these 
circumstances,  that  he  had  been  ever  in  custody 
under  the  first  writ.  Howard  v.  Canty,  2  D.  &  L. 
115  ;  13  L.  J.,  Q.  B.  294  ;  8  Jur.  984. 

Indorsement  on  Writ  <<  to  be  retnmed  non  est 
inventus."] — Where  a  ca.  sa.  is  issued,  with  an 
indorecment  "  to  be  returned  non  est  inventus," 
the  sheriff  is  nevertheless  bound  to  arrest  and 
detain  the  party,  if  he  either  renders  himself  to 
the  sheriff  or  is  rendered  by  his  bail  af  t«r  the 
writ  has  come  to  the  sheriff's  hands.  Mag  nay 
V.  Monger  or  Mongor,  4  Q.  B.  817  ;  D.  &  M.  24  ; 
12  L.  J.,  Q.  B.  306  ;  7  Jur.  625. 

The  meaning  of  such  indoracment  is,  that  the 
sheriff  is  not  to  look  for  the  party.    Ih, 

f.  Privilesred  and  Protected  PerBons. 
Witness.] — Xo  action  lies  against  a  bheriff  or 
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his  officer  for  arresting  a  person  attending  court 
as  a  witness,  although  it  is  alleged  that  the 
sheriff  and  his  officer  knew  that  he  was  priri- 
leged,  and  arrested  him  maliciously.  Magjiay  v. 
Burt,  D.  k  M.  652  ;  5  Q.  B.  381 ;  7  Jur.  1116— 
Ex.  Ch. 

MiiiUter  of  Baligion.]— Where  a  clergyman 
was  arrested  on  Christmas-day,  whilst  he  was 
officiating  in  a  chapel,  and  he  afterwards  gave  a 
bail-bond,  the  court  ordered  the  writ  and  subse- 
quent proceedings  to  be  set  aside.  Ooddard  v. 
Harris,  5  M.  &  P.  122  ;  7  Bing.  320. 

But  without  costs,  it  appearing  that  neither 
the  plaintiff  nor  his  attorney  ordered  the  arrest 
to  be  made  on  Christmas-day.    lb. 

Certiileated  Bankmpt,  Peer,  or  Disoharged  In- 
lolvent.] — ^A  sheriff  or  his  officer  is  not  liable  to 
an  action  for  arresting  a  certificated  bankrupt, 
a  peer,  a  discharged  insolvent,  or  a  person  who 
took  advantage  of  the  20  Geo.  3,  c.  64,  made  on 
the  occasion  of  the  prisons  in  London  being 
burnt  by  the  rioters,  although  the  party  in  such 
cases  was  privileged  from  arrest.  Tarlto7i  v. 
Msher,  2  Dougl.  671. 

A  sheriff  is  not  liable  for  arresting  or  detaining 
a  debtor  who  has  executed  a  deed  of  assignment 
under  the  Bankruptcy  Act,  1861,  s.  192,  after 
production  of  a  certificate  of  registration ;  the 
debtor's  remedy  being  by  application  to  the  court 
or  a  judge  for  his  discharge  from  custody.  Ames 
V.  Waterlow,  5  L.  E.,  C.  P.  53 ;  39  L.  J.,  C.  P. 
41  ;  21  L.  T.  393  ;  18  W.  R.  67. 

AoUon  agaiiut  Sheriff  for  Esoape — Plea  under 
Bankraptoy  Aots.] — To  an  action  against  a  sheriff 
for  an  escape,  he  pleaded  that  he  suffered  the 
plaintiff^B  debtor  to  depart  out  of  custody  by 
reason  of  the  production  by  him  (the  debtor)  of 
a  certificate,  duly  signed  and  registered  by  the 
chief  registrar  of  bankruptcy,  of  the  filing  and 
registration  of  a  deed  of  arrangement  with  his 
creditors.  The  deed  of  arrangement  was  invalid : 
— Held,  that  the  production  of  the  certificate 
was  an  answer  to  the  action.  Lloyd  v.  Harrison, 
1  L.  R.,  Q.  B.  502  ;  35  L.  J.,  Q.  B.  153  ;  12  Jur., 
N.  S.  701  ;  14  L.  T.  799  ;  14  W.  R.  737  ;  6  B.  &  S. 
36— Ex.  Ch. 

By  the  Bankruptcy  Act,  1849,  s.  27,  a  registrar 
in  bankruptcy  may  act  in  the  commissioner's 
absence,  as  commissioner ;  but  the  rules  issued 
under  authority  of  the  statute  provided,  that  he 
shall  not  so  act,  unless  by  a  request  in  writing, 
except  in  case  of  emergency,  the  nature  whereof 
shall  be  entered  on  the  proceedings.  To  an  action 
for  escape,  the  sheriff  pleaded  that  the  debtor 
had  been  released  by  onier  of  a  registrar.  The 
plaintiff  replied  that  the  registrar  had  not  been 
requested  in  writing  to  act  for  him  as  commis- 
sioner, nor  had  any  emergency  arisen,  nor  the 
nature  thereof  been  entered  on  the  proceedings  : 
— Held,  that  if  the  order  was  voidable,  it  was 
not  void,  and  protected  the  sheriff.  Hargreaves 
r.  ArmUage,  4  L.  R.,  Q.  B.  143 ;  38  L.  J.,  Q.  B. 
46  ;  17  W.  R.  140. 

Action  against  Sheriff  for  Arresting  Person 
whilst  Privileged — Pleading.]— A  declaration 
stated,  that  the  plaintiff  sued  out  a  writ  of 
attachment  against  J.,  which  it  became  the  de- 
fendant's duty  as  sheriff  to  execute  carefully ; 
but  that  he  wrongfully,  and  without  the  plain- 
tiff's consent,  attached  J.  by  his  body,  at  a  time 
when  he  was  privileged ;  that  J.  was  discharged, 


and  that  the  plaintiff  thereby  lost  the  benefit  of 
the  attachment : — Held,  that  the  declaration  was 
bad,  for  not  setting  out  the  particulars  of  the 
alleged  privilege.  Lloyd  v.  Wood,  6  N.  &  M. 
822  ;  5  A.  &  E.  228  ;  2  H.  &  W.  168. 

fir.  Ajnrest  by  Wronsr  Name. 

Dnty  of  Sheriff  to  Release  Prisoner  on  Dis- 
eoTory  of  Mistake.] — The  sheriff,  having  a  writ 
against  G.  B.,  arrested  M.  B.,  who  was  the  real 
debtor,  and  at  the  time  of  contracting  the  debt 
had  represented  himself  as  G.  B. : — Held,  that  the 
sheriff  having  been  informed  of  these  circum- 
stances while  he  had  the  real  debtor  in  his  cus- 
tody was  not  bound  to  detain  him,  and  therefore 
that  an  action  would  not  lie  against  him  for  an 
escape.  Morgan  v.  Bridges,  1  B.  &  A.  647  ;  2 
Stark.  214. 

S.  D.  having  induced  the  sheriff  to  arrest  her 
instead  of  E.  D.,  against  whom  he  had  a  ca.  sa., 
by  representing  herself  to  be  E.  D.,  afterwards 
gave  the  sheriff  notice  that  she  was  not  the  £.  D. 
mentioned  in  the  writ : — Held,  that  S.  D.  was 
not  estopped  from  shewing  that  she  was  not  E.  D., 
and  that  the  sheriff  was  therefore  not  justified 
in  detaining  her  in  custody  after  he  had  had 
notice  that  she  was  not  the  person  mentioned  in 
the  writ.  Bunston  v.  Paterson,  2  C.  B.,  N.  S. 
495  ;  26  L.  J.,  C.  P.  267  ;  3  Jur.,  N.  S.  982. 

When  Name  in  Writ  is  the  same  as  that  in 
Judgment.] — ^A  sheriff  is  justified  in  taking  a  de- 
fendant in  execution  under  a  writ  which  pursues 
the  name  in  the  action  in  which  the  judgment 
has  been  obtained,  though  that  is  not  his  true 
name.  Fislier  v.  Ma^nay,  1  D.  &  L.  40  ,*  5  M.  & 
G.  779 ;  6  Scott,  N.  R.  688  ;  12  L.  J.,  C.  P.  276. 

h.  Arrest  of  Wrong  Person. 

Knowingly.] — A  writ  of  summons  issued  in 
an  action  by  A.  against  his  debtor  I.  W.  K.,  was 
by  mistake  served  on  M.  K.,  who  stated  that  he 
was  not  I.  W.  K.  M.  K.  did  not  appear  to  the 
writ,  and  took  no  notice  of  it,  but  judgment  was 
entered  up  in  the  action  against  1.  W.  K.,  and  a 
ca.  sa.  issued  on  the  judgment,  commanding  the 
sheriff  to  take  I.  W.  K.  The  sheriff  thereupon 
arrested  M.  K. :— Held,  that  the  sheriff  was 
liable  to  an  action  for  false  imprisonment  at  the 
suit  of  M.  K.,  and  that  the  facts  would  not  war- 
rant the  sheriff  in  alleging  by  way  of  justifica- 
tion that  the  ca.  sa.  directed  him  to  arrest  M.  K. 
by  the  name  of  I.  W.  K.  Kelly  v.  Lawrence,  3 
H.  &  C.  1  ;  33  L.  J.,  Ex.  197  ;  10  Jur.,  N.  S.  636  ; 
10  L.  T.  195  ;  12  W.  R.  413— Ex.  Ch. 

Misleading  Sheriff  as  to  the  Person  to  be  Ar- 
rested.]— A  sheriff,  upon  the  representation  of 
the  attorney  of  a  plaintiff  in  an  action,  having 
detained  a  party  as  the  party  against  whom  he 
held  a  ca.  sa.,  and  damages  having  been  recovered 
against  the  sheriff  by  that  party  for  an  illegal 
detainer,  an  action  lies  by  the  sheriff  for  the 
false  representation,  although  such  representa- 
tion was  not  false  within  the  knowledge  of  the 
attorney.  Evans  v.  Collins,  D.  &  M.  72  ;  5  Q.  B, 
805  ;  12  L.  J.,  Q.  B.  339  ;  7  Jur.  743. 

The  attorney  of  an  execution  creditor  in  an 
action  against  W.  F.,  caused  a  fi.  fa.  to  be  issued 
and  indorsed  on  the  writ.  The  defendant  is  a 
,  and  resides  at  Redcar.  The  writ  was  de- 
livered to  the  sheriff,  who  executed  it  against  W, 
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F.,  who  resided  at  Kodcar,  and  was  son  of  the 
real  defendant,  W.  F.,  who  resided  at  Ooathara, 
near  Bedcar.  The  attorney  and  the  sheriff  both 
acted  bon&  fide  : — Held,  that  the  indorsement  on 
the  writ  was  a  mere  statement  by  the  attorney 
of  the  execution  creditor  for  the  purpose  of 
affording  information  to  the  sheriff,  and  left  him 
to  his  own  discretion  as  to  how  he  should  act, 
and  that  it  was  not  a  requirement  to  the  sheriff 
which  made  him  the  agent  of  the  attorney  for 
the  purpose  of  seizing  the  goods  of  the  son. 
Childerx  v.  M'ooler,  2  El.  &  El.  287  ;  29  L.  J., 
Q.  B.  129  ;  6  Jur.,  N.  S.  444  ;  2  L.  T.  49  ;  8  W.  R. 
321. 

Liability  of  Oi&oer  for.] — Officers  arresting  a 
wrong  person  are  not  justifiable  by  24  Geo.  2, 
c.  44,  8.  6.  Money  v.  Leach,  1  W.  Bl.  563  ;  3 
Burr.  1742. 

And  if  they  knowingly  arrest  a  man  by  a 
wrong  name,  they  are  trespassers,  and  are  liable 
to  an  action.  Mrx  v.  Middlesex  (,Sheriff)j  2 
Chit.  357. 

The  sheriff,  and  not  the  plaintiff,  is  subject  to 
the  costs  of  an  illegal  arrest,  unless  the  plaintiff 
is  privy.    Anon.,  I  Chit.  580. 

Pleading.] — A  declaration  alleged  that 


Frederick  S.,  who  before  his  arrest  was  known 
as  well  by  the  name  of  William  as  of  Frederick, 
whereof  the  defendant  had  notice,  and  who. 
before  the  accruing  of  the  debt,  oftentimes 
admitted  to  the  plaintiff  that  he  was  known 
by  the  name  of  William,  was  arrested  by  the 
defendant  as  sheriff,  under  a  writ  issued  at  the 
plaintiff's  suit,  describing  S.  as  William  S., 
and  that  the  defendant  took  an  insufliicient 
bail-bond,  and  released  him.  The  plea  traversed 
that  the  defendant  had  notice  that  S.  was 
as  well  known  by  the  name  of  William  as  of 
Frederick  : — Held,  that  as  the  plea  denied  that 
the  defendant  had  notice  as  above,  it  was  an 
answer  to  the  cause  of  action  in  the  declaration  ; 
for  that  the  allegation  as  to  S.'s  admissions  to  the 
plaintiff  was  mere  evidence,  and  that,  as  the 
sheriff  would  have  been  justified  in  letting  the 
prisoner  go  at  any  time,  he  had  not,  by  taking  a 
bail-bond,  rendered  himself  liable  on  the  ground 
that  he  had  exercised  his  election  to  treat  the 
arrest  as  valid.  Brunskill  v.  Robertson,  2  P.  & 
D.  269 ;  9  A.  &  E.  840. 

i.  TaJclnfir  to  Prison. 

What  ii  a  Beginning  to  Carry  to  Oaol.] — 

Carrying  an  arrested  party  to  public-houses  within 
twenty-four  hours  after  the  arrest,  without  lodg- 
ing him  in  gaol  within  that  time,  is  not  a  begin- 
ning to  "  carry  to  gaol."  Summers  v.  Moseley, 
4  Tyr.  168  ;  2  C.  &  M.  477. 

The  beginning  to  carry,  and  not  the  arrival  at 
the  prison,  is  to  be  considered  as  the  carrying  to 
prison.  Dewhirst  v.  Pearson,  1  D.  P.  C.  664  ;  1 
C.  k  M.  365  ;  3  Tyr.  243. 

Duty  of  Officer  on  Arrest.] — The  officer  who 
makes  the  arrest  ought  to  require  the  party 
arrested  to  nominate  some  convenient  dwelling- 
house  to  be  taken  to ;  for  the  latter  cannot  be 
said  to  refuse  till  the  proposal  has  been  made  ; 
and  a  mere  omission  by  him  to  nominate  a  place, 
does  not  justify  carrying  him  immediately  to 
gaol.  Simpson  v.  Renton,  5  B.  &  Ad.  35  ;  2  N.  & 
>f.52. 

The  sheriff  is  entitled  to  exercise  a  reasonable 


discretion  in  determining  whether  a  house,  nomi- 
nated by  a  prisoner,  as  a  safe  and  convenient 
dwelling-house,  is  a  safe  house  for  the  custody 
of  the  prisoner.  Silk  v.  Humphrey,  4  A.  &  £. 
959. 

If  a  prisoner  requests  to  be  taken  to  a  house, 
for  the  purpose  only  of  consulting  a  person  there, 
that  is  not  a  nomination  of  a  house  within  the 
statute.    lb. 

In  one  case  it  was  held  that  the  omission  of  the 
party  to  name  such  dwelling-house  entitled  the 
officer  to  carry  him  direct  to  prison.  Pitt  v. 
MiddlexeJ-  ^Sheriff),  4  M.  &  P.  726  ;  1  D.  P.  C. 
201. 

A  sheriff's  officer  making  an  arrest  must  not 
carry  the  party  to  prison  within  twenty-four 
hours,  unless  such  party  has  first  been  informed 
that  he  may,  if  he  will,  be  carried  to  a  safe  and 
convenient  house  of  his  own  nomination,  and  has 
refused  to  nominate.  And  it  is  not  a  refusal  if 
the  party,  without  being  so  informed,  asks  if  he 
may  go  to  a  spunging-house,  and  being  told  that 
there  are  none,  makes  no  further  proposal,  and 
suffers  himself  to  be  taken  to  one  of  the  two 
prisons  previously  named  by  the  officer.  Gordon 
V.  Laurie,  9  Q.  B.  60  ;  16  L.  J.,  Q.  B.  98  ;  11  Jur. 
98. 

Action  for  Penalty  nnder  82  Geo.  2,  o.  28,  s.  1.] 

— In  an  action  for  the  penalty  of  60/.  for  carry- 
ing the  plaintiff  to  a  prison  under  mesne  process, 
within  twenty-four  hours,  the  defendant  pleaded 
that  it  was  by  the  plaintiff's  own  consent.  Repli- 
cation, that  the  plaintiff  did  not  consent : — Held, 
that  the  defendant  should  begin,  as  the  plaintiff 
did  not  go  for  unliquidated  damages.  Silk  v. 
Humphrey,  7  C.  &.  P.  14. 

The  sheriff  or  any  of  his  officers  concerned  in 
acting  contrary  to  the  statute  is  liable  to  the 
penalty.  Dewhirst  v.  Pearsim,  1  D.  P.  C.  664  ; 
1  C.  &  M.  365  ;  3  Tyr.  243. 

In  order  to  justify  a  sheriff's  officer  in  taking  a 
party  arrested  to  a  tavern,  the  consent  of  the  party 
arrested  to  be  taken  there  is  necessary  ;  and  the 
mere  submission  or  acquiescence  of  such  party  to 
the  dictation  of  the  officer  is  insufficient.    lb. 

While  the  officer  was  illegally  carrying  a  pri- 
soner to  gaol,  w^ithin  twenty-four  hours  after 
arrest,  he,  to  avoid  being  taken  to  gaol,  consented 
to  go  to  a  tavern,  and  there  draw  up  an  agree- 
ment for  the  purpose  of  getting  discharged  : — 
Held,  that  a  consent  so  obtained  was  not  free 
and  voluntary  within  32  Geo.  2,  c.  28,  s.  1.  Bar- 
sham  V.  Bullock,  10  A.  &  E.  23  ;  2  P.  &  D.  241. 

When    two   Actions   brought    against 


Sheriff  for  same  Offence — Stay  of  Proceedings.] 

— The  court  will  not  stay  the  proceedings  in  an 
action  against  a  sheriff's  officer  on  32  Geo.  2,  c. 
28,  8.  12,  though  a  similar  action  has  been  com- 
menced against  the  sheriff  for  the  same  offence. 
Peehell  v.  Layton,  2  T.  R.  512,  712. 

J.  Disoharffe  firom.  CuBtody. 

By  BoUcitor.]— Before  15  &  16  Vict.  c.  76,  s. 
126,  the  attorney  of  the  plaintiff  had  no  authority 
to  order  the  discharge  of  a  defendant  out  of  cus- 
tody upon  final  process,  upon  any  other  terms 
than  those  of  payment  of  the  debt  and  costs. 
Connop  V.  ChaUis,  2  Ex.  484  ;  6  D.  &  L.  48  ;  17 
L.  J.,  Ex.  319. 

The  plaintiff^s  attorney  directed  the  sheriff^s 
officer,  who  had  arrested  the  defendant,  not  to  let 
him  %o  at  large,  without  an  express  consent,  as 
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he  had  a  lien  for  his  costs :  the  sheriffs  officer 
did,  hy  the  authority  of  the  plaintiff,  but  without 
that  of  the  attorney,  let  the  defendant  go  at  large : 
— Held,  that  the  sheriff  was  not  liable  to  the  attor- 
ney for  his  costs.  MartU  v.  Franeis,  2  B.  &  A. 
402  ;  1  Chit.  241. 

By  the  Sherift] — ^A  defendant,  in  custody  on  a 
ca.  sa.,  received  on  Saturday  an  order  from  the 
creditor  for  his  discharge.  The  order,  on  being 
shewn  to  the  gaoler,  was  by  him  forwarded  to  the 
sheriff,  who  lived  at  some  distance  from  the  gaol. 
On  the  Sunday,  a  warrant  of  detainer,  founded 
on  a  ca.  sa.  which  had  been  issued  on  the  pre- 
vious day,  was  served  upon  the  gaoler,  who  there- 
upon detained  the  defendant : — Held,  that  he 
had  no  right  to  his  discharge,  as  the  sheriff  was  en- 
titled to  a  reasonable  time  to  search  his  office  for 
other  writs  against  him  ;  and  that  the  service  of 
the  warrant  on  the  Sunday  made  no  difference. 
Simuel  V.  Bvller,  1  Ex.  439 ;  17  L.  J.,  Ex.  64  ; 
11  Jut.  978. 

Under  an  Att^hment]— Trespass  will  not  \\h 
against  a  sheriff  for  refusing  to  discharge  a 
prisoner  in  custody  on  an  attachment  for  con- 
tempt, under  11  Geo.  4  &  1  Will.  4,  c.  36,  s.  15, 
rule  5,  where  he  has  received  no  notice  of  the 
nature  of  the  attachment.  Smith  y.  Eggington, 
2  N.  &  P.  143  ;  6  D.  P.  C.  38  ;  7  A.  &  E.  167; 

A.  having  been  guilty  of  a  contempt  in  chan- 
cery was  arrested  by  the  sheriff  under  a  writ  of 
attachment,  and  delivered  into  the  custody  of  the 
governor  of  a  county  gaol,  under  a  warrant  com- 
manding him  to  keep  her  in  custody,  so  that  the 
sheriff  might  bring  her  before  the  Court  of  Chan- 
cery to  answer  her  contempt.  The  governor 
having  detained  her  in  custody  beyond  the  pre- 
scribed period,  although  the  plaintiff  in  chancery 
had  not  brought  her  to  the  bar  according  to  11 
jGteo.  4  &  1  Will.  4,  c.  36,  s.  15  :— Held,  first,  that 
in  proceedings  against  the  governor  for  the  undue 
detention,  the  proper  form  of  action  was  trespass, 
and  not  case.  Moore  v.  Rose,  4  L.  R.,  Q.  B.  486 ; 
38  L.  J.,  Q.  B.  236. 

Held,  secondly,  that  such  an  action  was  not 
within  the  limitation  in  4  (Jeo.  4,  c,  64,  s.  76, 
which  applied  only  to  proceedings  for  acts  done 
in  a  supposed  exercise  of  the  powers  of  the 
statute.    Ih, 

See  also  cases  under  EXECUTION,  XII. 


k.  Form  of  Betum  to  Writ. 

Cepi  Corpm.] — Where  a  defendant  was  in 
custody  under  an  extent,  and  a  capias  was 
issued  against  him  at  the  suit  of  the  plaintiff, 
and  delivered  to  the  sheriff,  who  returned  **  that 
he  had  taken  the  defendant,  whose  body  re- 
mained in  prison  under  his  custody,"  the  court 
i-efused  to  allow  the  return  to  be  amended  by 
striking  it  out,  and  making  another  according  to 
the  fact.  Rex  v.  Worcestershire  (^Sheriff),  7 
Moore,  562 ;  S,  C,  nom.  Ibbotson  v.  Tindall,  1 
Bing.  156. 

Where  the  sheriff,  on  being  ruled  to  return  a 
writ,  gave  notice  to  the  plaintill!  that  the  writ  was 
lost,  and  that  the  defendant  was  in  custody,  the 
plaintiff  should  have  proceeded  as  if  the  sheriff 
had  returned  cepi  corpus  ;  and  the  cotn*t  set  aside 
an  attachment  issued  against  the  sheriff  for  not 
returning  the  writ.  Rex  v.  Kent  i,Sheriff),  1 
Marsh.  289. 

VOL.   VI. 


Hon  est  inventuf.] — **  Not  to  be  found  "  is  au 
improper  rotum  to  a  writ  of  capias.  Rex  v.  Kent 
QSkcriff),  5  D.  P.  C.  451  ;  2  M.  &  W.  316. 

If  a  sheriff  returns  non  est  inventus  when  the 
defendant  is  visible,  and  pursuing  his  business  as 
usual,  he  is  liable  to  an  action  for  a  false  return. 
Beckford  v.  Wilts  {^Sheriff),  2  Esp.  476. 

But  an  attachment  for  not  returning  the  writ 
was  discharged  without  costs,  upon  an  affidavit 
that  the  defendant  was  not  seen  in  the  county, 
and  that  the  return  of  non  est  inventus  was  made 
too  late  by  mistake.  Saxton  v.  West,  2  Anst. 
479. 

Bescne.] — Semble,  that  a  return  by  the  sheriff 
to  a  bill  of  Middlesex,  stating  that  he  took  and 
detained  the  defendant  until  he  rescued  himself, 
was  sufficient,  without  naming  the  rescuers,  or 
stating  them  to  be  people  of  the  county  ;  but  the 
return  not  stating  the  arrest  to  have  taken  place 
in  the  county  was  held  to  be  bad.  Rex  v.  Mid- 
dlesex (Sheriff'),  1  B.  &  A.  190  ;  S,  P.,  Fernwr  v. 
Phillies,  Holt,  637  ;  6  Moore,  184,  n. ;  3  B.  &  B. 
27,  n. 

Where  a  defendant  has  been  rescued  from  a 
bailiff,  the  sheriff  may  return  the  rescue  as  from 
his  bailiff,  and  not  from  himself.  Oohhey  v. 
Dcwesy  3  M.  k,  Scott,  556  ;  2  D.  P.  C.  747. 

Where  a  defendant  is  brought  up  on  an  attach- 
ment for  a  rescue,  it  is  the  practice  of  the  court 
to  put  interrogatories  to  him,  though  he  does  not 
deny  the  charge  in  the  affidavits,  unless  the  pro- 
secutor waives  putting  them.  Rex  v.  HorseXey, 
6  T.  K.  362. 

Langnidos.] — By  the  return  of  languidus,  the 
illness  of  the  defendant  at  the  return  of  the  writ 
should  appear.  Perkins  v.  Meacher^  1  D.  P.  C. 
21. 

Where  the  return  stated,  that  the  defendant 
upon  being  arrested  in  his  own  house  was  con- 
fined to  his  bed  by  illness,  and  could  not  be  re- 
moved without  danger  to  his  life,  and  so  con- 
tinued ill  at  and  after  the  return  of  the  writ,  and 
for  such  cause  the  custody  of  the  defendant  was 
relinquished  ;  the  court  refused  to  grant  an  at- 
tachment against  the  sheriff,  and  allowed  him  to 
amend  his  return  upon  payment  of  costs.  Baker 
V.  Davenport,  8  D.  &  R.  606. 

When  a  party  in  custody  imder  a  ca.  sa.  wa» 
too  ill  to  be  removed,  the  court  enlarged  the  time 
for  the  return  of  the  writ,  but  could  afford  the 
sheriff  no  relief  for  the  extra  costs  of  keeping  up 
the  caption.  Jones  v.  Robinso^n,  11  M.  &  W. 
758  ;  2  D.,  N.  S.  1044  ;  12  L.  J.,  Ex.  415. 

Iniaiie.] — ^Where  a  return  to  a  latitat  stated 
that  the  defendant  was  insane,  and  could  not  be 
removed  without  great  danger,  and  continned  so 
until  the  return  of  the  writ : — Held,  that  an  at- 
tachment would  not  lie  against  the  sheriff. 
Cavenagh  v.  Collett,  4  B.  &  A.  279. 


1.  Action  for  a  False  Betum. 

Sheriff  of  Colony — Capiaa  ad  respondendum.! — 

The  sheriff  of  a  colony  is  liable,  without  proof  of 
malice  or  want  of  probable  cause,  in  an  action 
for  a  false  return  of  rescue  made  by  him  ui)on  a 
writ  of  capias  ad  respondendum,  for  the  damag'e 
which  results  to  the  plaintiff  therefrom.  Brasytr 


V.  Maclean,  6  L.  R.,  P.  C. 
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Estoppel  by  Batnni.] — Such  rctarn  was  con- 
clusive at  that  stage  of  the  proceedings  as  to  the 
truth  of  the  alleged  rescue  by  the  plaintiff,  whom 
it  rendered  liable  to  attachment  for  a  contempt 
of  court,  without  his  being  allowed  to  shew  that 
the  facts  returned  were  untrue,  and  constituted 
a  misfeasance  by  a  public .  ministerial  officer  in 
the  discharge  of  his  duties.    lb, 

Bnffioieney  of  Pleading.] — In  an  action  against 
the  sheriff  for  a  false  return  to  a  ca.  sa.,  it  is  not 
necessary  to  aver  in  the  declaration  that  the 
sheriff  had  notice  from  the  plaintiff  that  the  de- 
fendant was  within  his  bailiwick,  so  that  he  might 
arrest  him.  Hereford  (^Deaii)  v.  MacTuimara,  5 
D.  &  R.  96. 

In  an  action  by  an  execution  creditor  against 
a  sheriff  for  not  arresting  the  debtor,  the  decla- 
ration alleged,  that  the  sheriff  did  not,  although 
often  requested  so  to  do,  arrest ;  and  that  he 
falsely  returned  non  est  inventus  : — Held,  first, 
that  the  allegation  of  his  being  requested  to  do  so 
was  immaterial,  and  did  not  require  to  be  proved, 
as  the  wrongful  act  complained  of  was,  that  the 
sheriff  omitted  to  arrest,  and  made  a  return  of 
non  est  inventus.  Ilowden  v.  StandUh^  6  C.  B. 
504  ;  6  D.  &  L.  312  ;  18  L.  J.,  C.  P.  33  ;  12  Jur.  1052. 

Held,  secondly,  that  the  plea  of  not  guilty 
operates  to  deny  the  wrongful  act  complained  of 
by  way  of  denial  only,  and  does  not  authorize 
the  introduction  of  affirmative  matter  in  excuse 
for  the  breach  of  duty  complained  of  ;  therefore, 
that,  under  that  plea,  evidence  that  the  plaintiff 
directed  the  sheriff  not  to  arrest  was  inadmissible. 
Ih, 

Held,  thirdly,  that  this  evidence  was  not  ad- 
missil^le  under  a  plea  that  the  sheriff  might  not 
nor  could  arrest ;  ad  the  effect  of  that  plea  was 
merely  to  deny  that  the  debtor  was  in  the 
sheriff's  bailiwick  under  such  circumstances  that 
there  was  an  opportunity  to  arrest  him.    Ih, 

m.  Other  Matters. 

Costs    of    Defending   Action    for   Wrongful 

Arrest.] — ^A  sheriff,  sued  for  a  wrongful  arrest, 
defended  the  action  without  communicating 
with  the  execution  creditor,  who  was  liable  to 
indemnify  him  : — Held,  in  a  subsequent  action 
by  the  sheriff  against  the  execution  creditor, 
that,  to  entitle  the  sheriff  to  recover  the  costs  of 
•defending  the  former  action,  it  should  be  sub- 
mitted to  the  jury  to  say  whether  the  course  pur- 
sued in  defending  the  former  action  was  reason- 
able, under  all  the  circumstances  of  the  case. 
Caldheck  v.  Boon^  7  Ir.  R.,  C.  L.  32. 

Amount  of  Liability  for  Vegleoting  to  Arrest.] 
— A  sheriff  is  liable  to  an  action  for  a  neglect  of 
duty  in  omitting  to  arrest  a  debtor  upon  a  ca. 
ea.,  without  proof  of  actual  damage  ;  but,  if  the 
jury  negatives  actual  damage,  the  plaintiff  is  en- 
titled only  to  a  verdict  with  nominal  damages. 
aifton  V.  Hoifper,  6  Q.  B.  468  ;  14  L.  J..  Q.  B.  1 ; 
S  Jur.  958. 

Action  against  Judgment  Creditor — Indorsing 
Ca.  sa.  for  larger  Sum  than  Due.]— An  action 
will  lie  against  a  judgment  creditor  for  ma- 
liciously and  without  reasonable  or  probable 
cause  indorsing  a  ca.  sa.,  issued  on  a  judgment, 
with  directions  to  levy  a  larger  sum  than  due, 
and  causing  the  debtor  to  iSe  arrested  there- 
under :  and  it  is  not  necessary  that  the  illegality 


of  the  arrest  should  have  been  ascertained  before 
the  action  by  the  debtor's  obtaining  an  order  of 
a  court  or  of  a  judge  for  his  discharge  from 
custody,  as  such  illegality  must  depend  altogether 
on  the  amount  for  which  it  was  made  being 
greater  than  the  sum  due,  which  is  a  fact  to  be 
only  conclusively  decided  by  a  jury.  Gilding  v. 
Eyre,  10  C.  B.,  N.  S.  592  ;  31  L.  J.,  C.  P.  174  ;  7 
Jur.,  N.  S.  1105. 

Beeeipt  of  Debt  and  Costs.] — It  is  no  part  of 
the  duty  of  a  sheriff,  in  executing  a  ca.  sa.,  to 
receive  the  amount  of  the  debt  and  costs,  in 
order  to  pay  them  over  to  the  execution  creditor. 
Woods  V.  Finnis,  7  Ex.  363  ;  21  L.  J.,  Ex,  138  ; 
16  Jur.  936. 

Therefore,  where  the  debtor  makes  a  voluntary 
payment  to  the  bailiff  of  the  debt  and  costs,  to 
be  paid  over  to  the  execution  creditor,  and  the 
bailiff  fails  to  do  so,  and,  in  consequence  thereof, 
the  debtor  is  a  second  time  arrested  under  a  fresh 
writ  issued  upon  the  same  judgment,  the  sheriff 
is  not  liable  as  for  a  breach  of  duty  in  not  paying 
over  the  moneyto  the  execution  creditor.    lb. 

Taking  Bail.]— A  sheriff's  officer  arrested  the 
plaintiff  at  the  suit  of  P.,  having  also  a  writ 
against  him  at  the  suit  of  L.  The  plaintiff  gave 
a  regular  bail-bond  in  the  action  at  the  suit  of 
P. ;  he  also  paid  the  officer  the  fees  as  upon 
a  bail-bond,  in  the  action  at  the  suit  of 
L. ;  but  the  instrument  signed  by  the  plaintiff 
was,  in  fact,  unsealed,  and  the  blanks  not  filled 
up,  whereupon  the  plaintiff  was  liberated ;  but 
it  did  not  appear  which  instrument  was  signed 
firat : — Held,  that  the  officer  was  not  liable  in 
trespass,  there  being  no  evidence  that  the  plain- 
tiff was  detained  longer  than  was  justifiable 
under  the  lawful  suit.  Blesiley  v.  Sloman,  3  M. 
&  W.  40 ;  M.  &  H.  304. 

In  an  action  against  a  sherifTs  officer,  he  can- 
not justify  entering  the  house  of  a  defendant 
under  a  writ  of  trespass  quare  clausum  fregit, 
and  continuing  there  till  the  defendant  pays 
him  a  sum  of  money  as  and  by  way  of  surety  for 
his  appearance.  Moore  v.  Beaumont,  6  T.  R.  137. 

Inquisition  of  Jnry— Finality  ol] — The  court 
will  not  set  aside  the  inquisition  of  a  jury  sum- 
moned by  the  sheriff  to  inquire  in  whom  the 
property  of  goods  seized  by  him  is  vested. 
Roberts  v.  Thomas^  6  T.  R.  88. 


8.  On  Wbit  op  Fiebi  Facias. 
a.  Manner  of  Executing. 

Amount  to  be  Seixed.]— The  duty  of  a  sheriff, 
in  the  first  instance,  is  to  seize  so  much  goods  as 
will  be  reasonably  sufficient,  if  sold,  to  satisfy 
the  sum  indorsed  on  the  writ ;  and  his  duty  to 
seize  in  respect  of  rent  does  not  arise  until  the 
landlord  has  made  a  claim,  when,  on  the  refusal 
of  the  tenant  to  pay  the  rent,  the  sheriff  is  bound 
to  levy  it  under  the  writ,  and,  consequently,  to 
seize  to  a  larger  amount.  Oawler  v.  CliapUn^  2 
Ex.  503  ;  18  L.  J.,  Ex.  42. 

Breaking  open  Doors.]— A  sheriff  having  en- 
tered at  the  open  dooi-s  of  a  house  need  not 
demand  to  have  the  inner  doors  opened  to  him 
before  he  breaks  them,  in  order  to  take,  under  a 
fi .  fa.,  goods  which  are  within  the  house.  Hutch  in- 
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j»/m  V.  Jiirch,  4  Taunt.  619.    And  ece  Johnson  v. 
Leigh,  1  Marsh.  565  ;  6  Taunt  246. 

Where  the  sheriff  was  lawfully  in  a  room  occu- 

Sied  by  an  under-tenant  of  the  plaintiff  in  his 
welling-house,  and  had  entered  the  residue  of  the 
dwelling  through  an  open  door  communicating 
between  the  two  tenements,  in  order  to  seize  the 
plaintiff's  goods ;  and  having  seized  the  goods, 
was  unable  to  carry  them  away  without  himself 
opening  the  outer  door,  which  was  locked,  neither 
the  plaintiff  nor  any  one  on  his  behalf  being  pre- 
sent whom  the  sheriff  could  request  to  open  the 
door  : — Held,  that  he  was  justified  in  breaking 
the  outer  door  and  the  lock  thereof,  in  order  to 
carry  away  the  goods.  Pugh  v,  Griffith,  3  N.  & 
P.  187 ;  7  A.  &  B.  827. 

Searehing  Eoofe  of  Adndidstratriz.] — Under 
a  fi.  fa.  against  the  goods  of  an  intestate,  in  the 
hands  of  his  administratrix,  or  of  the  husband  of 
the  administratrix  in  her  right  since  her  mar- 
riage, the  sheriff  may  justify  entering  the  house 
of  the  husband  to  search  for  goods  of  the  in- 
testate, though  none  are  found  therein,  because 
that  is  the  most  natural  place  of  custody  for 
them.  Cooke  v.  Birt,  5  Taunt.  765  ;  1  Marsh. 
333. 

Seiiure  on  Sunday— Withdrawal — Subsequent 
Seinre  on  Thunday— Effect  of.1— A  warrant 
having  been  directed  to  the  defendant  as  bailiff 
on  a  fi.  fa.  against  the  plaintiffs  goods  on  Sunday, 
some  assistants  employed  by  the  defendant  broke 
into  the  plaintiffs  house  and  seized  his  goods. 
They  continued  in  possession  until  the  following 
Tuesday,  when  they  withdrew.  They  returned 
on  the  following  Thursday  and  proceeded  to  lot 
the  goods  for  sale,  and  remained  in  possession 
until  the  Saturday,  when  the  defendant,  for  the 
first  time,  came  on  the  premises  and  sold  the 
goods  under  the  writ  and  warrant : — Held,  that 
the  sale  was  not  vitiated  by  the  previous  illegal 
seizure  of  the  goods,  since  the  principle  which 
governs  an  arrest  of  the  person  does  not  apply 
to'an  execution  against  goods.  PereivaX  v.  Stamp, 
9  Ex.  167  ;  23  L.  J.,  Ex.  25. 


•  b.  Notice  to  Withdraw. 

What  Amonntfl  to.  ]— Under  a  fi.  fa.  at  the  suit 
of  P.  lodged  with  the  sheriff  of  Hants,  the  goods 
of  the  execution  debtor  were  seized.  Before  the 
return  of  the  writ,  P.  issued  a  ca.  sa.,  under 
which  the  debtor  was  arrested  in  Middlesex.  The 
attorney  of  P.  by  letter  directed  the  sheriff  of 
Hants  to  withdraw  the  fi.  fa.  There  was  at  the 
time  another  fi.  fa.,  at  the  suit  of  W.,  lodged  with 
the  sheriff,  and  no  directions  were  in  fact  given 
to  the  bailiff  in  possession  to  withdraw,  and  he 
continued  in  possession  holding  both  warrants ; 
an  order  was  subsequently  made  by  a  judge  that, 
upon  payment  of  the  debt  to  P.  on  a  day  men- 
tioned, no  ca.  sa.  should  be  issued  against  the 
debtor  ;  but  that  in  the  meantime  P.  should  be 
at  liberty  to  proceed  on  the  fi.  fa.  already  issued : 
—  Held,  that  the  writ  never  was,  in  fact,  with- 
drawn, and  consequently  that  P.  was  entitled  to 
the  proceeds  of  the  sale  of  the  goods  in  the 
shenffs  hands  as  against  W.  who  claimed  them 
under  a  bill  of  sale  executed  by  the  judgment 
debtor  before  the  direction  to  withdraw  the  fi.  fa. 
WitJters  v.  ParJter,  4  H.  &  N.  524 ;  28  L.  J.,  Ex. 
292. 


Subsequent  Delivery  of  Writ  by  Second  Credi- 
tor.]— If  a  fi.  fa.  is  delivered  to  a  sheriff,  with 
directions  to  suspend  the  execution,  and  in  the 
meantime  another  writ  is  delivered  by  another 
creditor,  the  sheriff  is  bound  to  levy  under  the 
latter  writ  in  preference  to  the  former,  although 
the  former  writ  was  not  delivered  with  any 
fraudulent  intent  to  protect  the  goods  of  a 
debtor.  Hunt  v.  Hooper,  12  M.  &  W.  664  ;  ID. 
&  L.  626. 

Betaining  Possession  after.] — Goods  having 
been  seized  under  a  fi.  fa.  against  a  plaintiff,  at 
the  suit  of  6.,  a  claim  was  made  under  a  bill  of 
sale,  with  a  schedule  annexed.  The  clerk  of  G.'s 
attorney,  in  consequence,  called  on  the  officer, 
and  was  told  by  him,  that  the  goods  were  being 
compared  with  the  schedule ;  and,  subsequently, 
in  the  course  of  the  day,  G.  being  indisposed  to 
contest  the  claim,  the  clerk  gave  the  following 
notice  to  the  officer: — "W.  r.  W.,  withdraw 
under  the  fi.  fa.  herein,  the  goods  having  been 
claimed."  The  officer  afterwards  discovered, 
that  part  of  the  goods  were  not  included  in  the 
scheoule,  and  these  he  retained  and  sold ;  and  he 
for  some  time  retained  possession  of  part  of  the 
goods  claimed,  which,  when  seized,  were  in  the 
plaintiff's  possession.  Three  days  afterwards,  in 
consequence  of  the  plaintiff *s  application,  the 
clerk  called  on  the  officer,  to  inquire  why  he  did 
not  withdraw  ;  and  being  told  that  these  were 
goods  which  did  not  belong  to  the  claimant,  ex- 
pressed his  approbation  of  their  detention : — 
Held,  first,  that  the  terms  of  the  order,  though 
primk  facie  giving  a  direction  to  the  sheriff  to 
withdraw  generally,  were  to  be  interpreted  with 
reference  to  the  circumstances  under  which  it 
was  given,  and  that  they  sufficiently  negatived 
an  intention  on  the  part  of  G.,  that  it  should 
be  treated  as  a  general  order.  Walker  v. 
minter,  2  C.  B.  324  ;  15  L.  J.,  C.  P.  12  ;  9  Jur. 
1079. 

Held,  secondly,  that  the  act  of  detention  having 
been  done  for  G.*s  use  and  benefit,  a  ratification 
by  him  had  a  retrospective  operation,  and  would 
have  rendered  him  liable  to  an  action  of  trespass, 
had  it  not  been  justifiable.    Ih, 

Sessions  discharging  Defendant  before  Xoney 
paid  over.] — Where,  upon  a  recognizance  for- 
feited at  quarter  sessions,  the  sheriff  has  levied 
part  of  the  penalty  and  has  the  defendant  in 
execution  for  the  residue,  the  sessions  have  juris- 
diction over  the  whole  recognizance ;  and  if  the 
sheriff  has  notice  that  they  have  discharged  the 
defendant  wholly  therefrom,  before  the  money 
levied  had  been  paid  over  to  the  Treasury,  an 
action  lies  against  the  sheriff  for  the  amount. 
Harper  v.  Hayton,  5  M.  &  R.  307. 

0.  Withdrawing  firom  Possession  and 


Withdrawal  from  Possession.]  —  Where  a 
sheriff  has  taken  possession  of  goods  and  chattels 
under  a  fi.  fa.,  his  officer  should  continue  in  pos- 
session ;  or,  if  he  may  abandon  it  even  neces- 
sarily for  a  time,  he  must  clearly  and  satis- 
factorily account  for  so  doing,  in  order  to 
sustain  his  right  against  others,  afterwards 
claiming  under  legal  authority  to  seize  the  same 
goods  ;  and,  in  case  of  an  abandonment  on  the 
return  day  of  the  writ,  possession  cannot  after- 
wards be  resumed.    Ackland  v.  Paynter,  8  Price, 

95. 
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A  sheriff  returned  tliat  he  seized  the  defen- 
dant's goods,  and  kept  possession  until  he  received 
from  the  attorney  of  the  plaintiff  an  order  to 
withdraw  from  possession : — Held,  that  the  return 
was  good,  for  the  attorney  of  the  plaintiff  meant 
the  attorney  in  the  action ;  and  that  he  had 
power  to  order  the  sheriff  to  quit  possession. 
Levi  V.  Ahbottj  4  Ex.  588  ;  7  D.  &  L.  185  ;  19 
L.  J.,  Ex.  G2. 

After  the  sheriff  had  seized  under  a  fi.  fa.,  the 
execution  debtor  executed  a  deed  under  the  Bank- 
ruptcy Act  of  1861,  which  was  duly  registered  and 
gazetted.  On  an  application  by  the  debtor  to  the 
court,  the  sheriff  was  directed  to  withdraw. 
BogcTB  V.  RobertSy  2  L.  R.,  Ex.  35  ;  36  L.  J.,  Ex. 
40  ;  16  L.  T.  254  ;  15  W.  R.  340  ;  S.  P.,  Marks 
V.  Hall,  2  L.  R.,  Q.  B.  31  ;  36  L.  J.,  Q.  B.  40  ; 
15  L.  T.  242  ;  15  W.  R.  155. 

Besoue.] — If  A.,  under  a  pretence  of  a  pur- 
chase, obtains  possession  of  B.'s  goods  with  a 
preconceived  design  not  to  pay  for  them,  and 
absconds  to  avoid  a  suit  for  the  value,  and  the 
sheriff  seizes  such  goods  in  execution  imme- 
diately after  the  delivery  to  A.,  it  seems  that  B. 
may  lawiuUy  rescue  them  out  of  the  hands  of 
the  sheriff  even  by  stratagem  ;  but  the  validity 
of  the  purchase  by  A.  is  a  question  for  a  jury, 
as  it  depends  upon  whether  the  vendee  had 
obtained  possession  of  the  goods  with  a  pre- 
conceived design  not  to  pay  for  them.  Bristol 
(^Earl)  V.  Wilsmore,  2  D.  &  R.  755  ;  1  B.  &  C. 
514. 

A  bailiff,  under  a  sheriffs  warrant  addressed 
to  him  alone,  and  not  to  him  and  his  assistants, 
seized  goods  in  execution,  left  them  in  charge  of 
Keepers,  and  went  away ;  during  his  absence, 
the  goods  were  rescued  by  the  prisoner  from  the 
keepers  : — Held,  that,  under  these  circumstances, 
he  could  not  be  convicted  of  having  by  threats 
and  violence  compelled  the  bailiff  to  aban- 
don the  seizure.  Brg.  v.  NoonaUy  10  Ir.  R., 
C.  L.  505. 

d.  Sale  of  0ood8. 

(^Compare  cases  post.  Action  for  Wkonqpul 
OB  Keglig£nt  Execution.) 

Amonnt  to  be  Offered  for  Bale.] — It  is  the  duty 
of  the  sheriff's  officer  to  stop  the  sale  as  soon  as 
sufficient  money  is  raised.  Cook  v.  Palmer^  6  B. 
&  G.  739  ;  9  D.  &  R.  723. 

A  sale  by  a  sheriff  is  for  ready  money  and 
immediate  delivery  ;  and  he  is  not  justified,  after 
he  has  sold  as  much  as  will  apparently  satisfy  the 
writ,  in  selling  more,  on  the  speculation  that  the 
actual  delivery  of  the  goods  sold  may  be  prevented 
by  loss  or  accident.  Aldred  v.  Constaolcy  8  Jur. 
956  ;  6  Q.  B.  370. 

Ezcessive  Bale.]  —  See  post.  Action  for 
Wrongful  or  Negligent  Execution. 

Indemnity  to  Execution  Creditor  in  order  to 
Delay  Sale.] — ^An  undertaking  to  indemnify  an 
execution  creditor,  if  he  will  allow  the  sheriff  to 
delay  selling,  cannot  be  made  a  rule  of  court, 
even  by  consent,  where  the  person  who  so  under- 
takes is  neither  party  nor  attorney  in  the  suit. 
Zyall  V.  Lambj  4  B.  &  Ad.  468. 

9ot  Belling  within  Beasonable  Time.]— An 
action  lies  for  a  judgment  creditor  against  a 
^jheriff  for  not  selling  within  a  reasonable  time 


after  a  seizure.  Bales  v.  Wingjield,  2  N.  &  M. 
831  ;  S.  P.,  Aireton  v.  JDavis,  3  M.  &  Scott,  138  ; 
9  Bing.  740. 

But  the  plaintiff  can  recover  nominal  damages 
only,  unless  actual  injury  is  proved,    lb, 

A  sheriff  must  sell  the  goods  within  a 
reasonable  time,  and  before  the  return  of  the 
venditioni  exponas,  or  he  will  be  liable  to  an  ac- 
tion. Jacobs  V.  Humphrey y  4  Tyr.  272  ;  2  C.  & 
M.  413. 

Eemaining  on  Premises  after  Bale.] — Action 
against  a  sheriff  for  breaking  and  entering  a 
dwelling-house  ;  plea,  that  he  entered  under  a  fi. 
fa.,  and  seized  a  lease  under  which  the  plaintiff 
held  the  house,  and,  before  the  return  of  the 
writ,  sold  the  term,  and  continued  in  possession 
of  the  house  for  the  further  execution  of  the 
writ.  The  plaintiff  new  assigned,  that  the 
sheriff  continued  in  possession  an  unreasonable 
time  after  he  had  seized  and  sold  the  lease.  The 
term  was  sold  by  auction,  but  there  was^  no  as- 
signment executed  : — Held,  that  the  action  was 
maintainable  ;  that  the  seizure  did  not  vest  the 
term  in  the  sheriff  until  he  executed  an  assign- 
ment to  the  purchaser  ;  that,  whether  the  word 
"  sold  "  meant  an  actual  assignment  or  not,  the 
sheriff  could  not  remain  in  the  house  after  he  had 
sold  the  term.  Play  fair  v.  Mvsgrovey  14  M.  & 
W.  239  ;  3  D.  &  L.  72  ;  15  L.  J.,  Ex.  26  ;  9  Jur. 
783.    See  aUo  cases  posty  col.  1142. 

Failure  of  Delivery  to  Parchaser.] — ^A  party 
purchased  goods  of  the  sheriff  under  an  exe- 
cution, with  a  knowledge  that  they  were  de- 
posited at  the  manufacturer's,  but  did  not  apply 
for  a  delivery  till  after  the  time  the  sheriff  was 
bound  to  pay  over  the  money  : — Held,  that  he 
could  not  maintain  an  action  against  the  sheriff, 
upon  the  manufacturer  refusing  to  deliver  them 
up.    Duncan  v.  Oarratt,  1  C.  &  P.  169. 

A  fi.  fa.  directed  to  the  coroner  issued  on  a  judg- 
ment obtained  by  a  plaintiff,  and  the  plaintiff's 
attorney  indorsed  thereon  the  name  of  S.,  an 
officer  of  the  sheriff,  who,  after  the  goods  seized 
under  the  fi.  fa.  had  been  sold,  received  the  pro- 
ceeds from  the  broker,  and  did  not  hand  them 
over.  A  person  who  bought  goods  at  the  sale 
which  had  been  seized  under  the  fi.  fa. ,  but  which 
were  afterwards  claimed  by  a  third  party,  and 
taken  away  from  him.  brought  an  action  against 
the  sheriff  for  the  purchase-money  paid  by  him, 
the  consideration  having  failed  : — Held,  that  S. 
was  not  the  officer  of  the  sheriff,  but  of  the  coro- 
ner, and  that  the  defendant  was  not  connected 
with  the  proceedings  so  as  to  be  liable.  Serjeant 
V.  Cowauy  1  C.  &  M.  491  ;  3  Tyr.  538  ;  5  C.  &  P. 
492. 

Belling  Goods  not  wholly  belonging  to  Ezeon- 
tion  J^tittorJ]— See  posty  Action  for  Wrongful 
OR  Negligent  Execution. 

Partnership  Property.] — One  partner  cannot 
maintain  trover  against  a  sheriff  for  a  mere  sale 
of  his  share  of  the  partnership  property  under 
a  fi.  fa.  issued  against  the  other  partner  for  a 
separate  debt.  The  sheriff  in  such  case  is  in  the 
Fame  position,  so  far  as  regards  his  liability  in 
trover,  as  if  the  sale  had  been  by  the  execution 
partner ;  and  upon  a  plea  of  not  guilty  the 
partnership  is  good  evidence.  Mayhew  v.  Her- 
riclty  7  C.  B.  229  ;  18  L.  J.,  C.  P.  179  ;  13  Jur. 
1078. 
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Liability  for  not  Selling  Goods.] — A  sheriff 
who,  having  seized  goods  under  a  fi.  fa.,  receives 
notice  in  general  tenns  tliat  the  execution  debtor 
has  committed  an  act  of  bankruptcy,  may  take 
reasonable  time  to  inquire  whether  the  statement 
is  trae  before  proceeding  to  sell,  unless  he  is 
aware  of  circumstances  which  cause  him  to  think 
that  the  notice  is  a  mere  pretence.  Ayshford  v. 
Murray,  23  L.  T.  470. 

At  the  trial  of  an  action  by  an  execution  cre- 
ditor against  a  sheriff,  for  not  levying  a  debt  of 
60^.,  t^e  landlord  of  the  debtor  was  called  as  a 
witness,  and  stated  that  the  sum  of  46Z.  was  due 
from  the  debtor  for  rent ;  and  it  appeared  that 
the  sheriff  had  withdrawn  the  execution,  upon 
notice  from  the  landlord,  who  had  subsequently 
distrained  and  realized  less  than  the  rent  due  : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
from  the  sheriff  the  amount  realized  under  the 
distress.  AxtguHin.  v.  CluUlis,  1  Ex.  279;  17 
Li,  J.,  £x.  73. 

Sale  by  Sheriff  to  Defendant  of  Goods  not 
belonging  to  Ezeentlon  Debtor — Sale  by  Defen- 
dant of  bis  Bargain  to  Plaintiff— Validity  of 
latter  Sale.] — ^The  defendant,  at  a  sherifTs  sale, 
bought  goods  from  the  sheriff  for  18/.  The 
plaintiff,  who  was  also  at  the  sale,  bought  the 
defendant's  bargain  of  him  for  5/.,  and  paid  him 
23/.  The  defendant  paid  the  sheriff  the  18/., 
and  the  ^eriff  began  to  deliver  the  goods  to  the 
plaintiff,  but  they  were  then  claimed  as  not 
being  the  property  of  the  execution  debtor,  and 
were  recovered  by  the  true  owner : — Held,  that 
there  was  no  implied  warranty  by  the  defendant 
that  he  had  title,  nor  any  failure  of  considera- 
tion, the  plaintiff  having  paid  the  23/.  to  the 
defendant,  not  for  the  ^oas,  but  for  the  right 
which  the  defendant  had  acquired  by  his  pur- 
chase, and  that  this  consideration  had  not  failed. 
Chapman  v.  Speller,  14  Q.  B.  621 ;  19  L.  J.,  Q.  B. 
239  ;  14  Jur.  652. 

Purchase  of  supposed  Interest  in  Land,  wbich 
tnms  out  worthless — ^Setnm  of  Deposit.] — In 

1861,  C,  tenant  from  year  to  year  of  lands,  died 
intestate,  leaving  several  children,  and  a  widow, 
who  continued  in  possession,  and  in  1864  mar- 
ried P.  Ko  administration  was  taken  out  to  C, 
and  P.  remained  in  possession,  letting  and  sub- 
letting the  lands,  but  the  landlord  declined  to 
recognize  him,  and  gave  receipts  for  the  rent, 
which  was  always  paid  by  P.'s  wife,  to  the  repre- 
sentatives of  C.  In  1874,  writs  of  fi.  fa.  issued 
against  P.  were  lodged  with  R.,  who,  as  sub- 
sheriff,  thereupon  announced  a  public  sale  of 
P.'s  "interest"  in  the  premises,  the  advertise- 
ment stating  that  they  had  been  seized  under 
the  writs ;  and  referring  to  B.,  the  auctioneer, 
for  further  particulars.  B.  and  B.  deposed  that 
at  the  auction  they  announced  they  were  selling 
P.'s  interest,  "whatever  it  is."  This, however, 
was  not  admitted  by  the  plaintiff,  who  became 
the  purchaser  for  900/.,  and  paid  300/.  deposit, 
but  afterwards  refused  to  complete,  on  the 
ground  that  P.  had  no  Interest  in  the  premises. 
The  plaintiff  then  brought  an  action  for  money 
had  and  received  against  R.,  to  recover  his 
deposit,  when  the  jury  found  that  R.  had  sold  a 
subsisting  term  in  the  lands,  on  the  supposition 
that  C.'s  intctest  was  vested  in  P.,  and  that  as 
R.  had  no  right  to  sell  that  interest,  the  plaintiff 
was  entitled  to  recover  : — Held,  that  P.  had  no 
interest  in  the  lands  which  the  sheriff  could 


seize  and  sell,  and  that  consecjuently  the  plaintiff 
was  entitled  to  repudiate  his  contract,  and  have 
his  deposit  returned.  Kearney  v.  Ryan,  2  Ir. 
L.  R.  61— C.  A.    Reversing  10  Ir.  R.,  C.  L.  309. 

Ii^'nnotion  restraining  Sale  by  Sheriff.] — 
Goods  having  been  taken  in  execution  under  a 
fi.  fa.  against  W.,  the  trustee  of  Mrs.  W.'s  settle- 
ment claimed  them  as  separate  estate  of  the  wife. 
The  sheriff  thereupon  took  out  an  interpleader 
summons  in  the  Common  Pleas  Division,  upon 
which  an  order  was  made  that  upon  the  trustee 
paying  115/.  into  court  within  a  limited  time, 
the  sheriff  should  withdraw,  but  in  default  of 
such  payment  being  made,  should  sell  and  pay 
the  proceeds  into  court,  and  that  the  parties 
should  proceed  to  the  trial  of  an  issue  as  to  the 
title  to  the  goods.  The  money  was  not  paid  into 
court  by  the  trustee  within  the  time,  and  the 
sheriff  advertised  the  goods  for  sale.  Mrs.  W. 
thei*eupon  commenced  an  action  in  the  Chancery 
Division  to  have  the  trusts  of  the  settlement 
carried  into  execution,  a  new  tru.'^tee  appointed, 
and,  in  the  meantime,  for  the  appointment  of  a 
receiver.  An  injunction  to  restrain  the  sheriff 
from  selling  the  goods  or  remaining  in  posses- 
sion of  them  was  granted  by  Malins,  V.-C. : — 
Held,  on  appeal,  that  this  order  was  a  restrain- 
ing by  injunction  a  proceeding  pending  in  the 
Common  Pleas  Division,  and  was  inconsistent 
with  the  Judicature  Act,  1873,  s.  24,  sub-s.  5, 
and  must  be  discharged.  Wright  v.  Redgrave, 
10  Ch.  D.  24 ;  40  L.  T.  206  ;  27  W.  R.  562— 
C.A. 

The  court  will  not  interfere  to  restrain  a 
sheriff  from  selling  goods  seized  by  him,  on  an 
offer  of  indemnity  by  a  third  person,  claiming 
the  goods.  Harrison  v.  Foster,  4  D.  P.  C.  588  ; 
1  H.  &  W.  650. 

On  the  20th  of  August  the  sheriff,  under  a  fi. 
fa.  against  A.,  took  possession  of  B.'s  furniture 
In  A.'s  house.  Both  before  and  after  seizure  B. 
gave  formal  notice  to  the  sheriff  that  the  furni- 
ture was  his,  and  on  the  23rd  issued  the  writ  in 
this  action  against  the  sheriff  for  an  injunction 
and  damages.  On  the  25th  of  August  the  sheriff 
issued  an  interpleader  summons,  under  which  an 
issue  was  directed  and  an  order  made  for  the 
sheriff  withdrawing  from  possession  on  payment 
of  100/.  into  court.  The  sheriff  accordingly 
withdrew  from  possession  on  the  1st  of  Sep- 
tember. B.'s  title  was  afterwards  admitted  by 
the  judgment  creditor,  and  the  100/.  paid  out 
of  court  to  B.  B.  now  brought  this  action  to 
trial  against  the  sheriff  for  damages  and  costs  : 
— Held,  that  the  sheriff  had  not  exceeded  the 
scope  of  his  duty  in  retaining  possession  till 
ordered  to  withdraw  under  the  interpleader 
order,  and  that  the  action  must  be  dismissed, 
but  without  costs,  on  the  ground  that  the  sheriff 
might  have  applied  to  the  judge,  under  the 
interpleader  oiuer,  to  dispose  of  the  matters  in 
question  between  him  and  the  plaintiff.  Aylwin 
V.  Evans,  52  L.  J.  Ch.  105  ;  47  L.  T.  568. 

Dnty  of  Sheriff's  Officer  receiying  Tele- 


gram as  to.] — It  is  the  duty  of  a  sheriff's  officer 
who  i-eceives  notice  by  telegram,  purporting  to 
be  sent  by  solicitors  in  London,  of  an  injunction 
being  granted  by  the  Court  of  Bankruptcy  to 
restrain  a  sale  in  the  country  under  an  execu- 
tion, to  telegraph  to  the  Court  of  Bankruptcy, 
or  to  the  London  agents  of  the  sheriff,  to  ascer- 
tain whether   an   injunction   has  really  been 
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granted.  Langley^  Ex  parte,  Smith,  Fx  parte, 
BUhop,  In  re,  13  Ch.  D.  110  ;  49  L.  J.,  Bk.  1  ; 
43  L.  T.  187  ;  28  W.  R.  174. 


Liability  of  Sheriff's  Officer  for  Acts  of 


Deputy.] — A  sheriff's  officer,  who  is  not  himself 
present  at  the  sale,  and  who  has  no  actual  notice 
of  the  injunction,  is  not  responsible  for  the  act 
of  his  deputy  who  allows  the  sale  to  be  con- 
tinued after  receiving  notice  by  telegram.    Ih. 

Payment  of  Frooeeds — ^Bale  for  Payment  of 
Honey  Levied.] — ^A  rule  calling  on  a  sheriff  to 
shew  cause  why  he  should  not  pay  to  the  plain- 
tiff's solicitors  the  money  levied  under  a  fi.  fa.  is 
a  rule  or  an  order  to  shew  cause  in  an  action 
within  Ord.  LIU.  r.  2  ;  and  the  application  can- 
not be  heard  unless  notice  of  motion  has  been 
given  to  the  sheriff  under  Ord.  LI  1 1,  rr.  3  and  4. 
Delmar  v.  Freemantle,  3  Ex.  D.  237  ;  47  L.  J., 
Ex.  767  ;  26  W.  R.  683. 


How  far  Demand  is  neeessary.] — After  a 


return  to  a  fi.  fa.  that  the  money  is  levied,  the 
sheriff  is  liable  to  an  action  for  it,  without  any 
demand  of  payment.  Dale  v.  BircJi,  3  Camp.  347. 
But  when  the  action  was  brought  without  any 
previous  demand  of  the  sum  levied,  the  court 
stayed  the  proceedings  on  the  payment  of  that 
sum  without  costs.  Jefferies  v.  SJicppard,  3  B. 
&  A.  696. 


When  Writ  has  been  issued  Fraudulently 


to  defeat  Bonl.  fide  Creditor.] — ^Although  there 
is  strong  reason  to  believe  that  a  fi.  &.  had  been 
issued  in  order  to  defraud  the  execution  of  a 
bonft  fide  creditor,  and  that  the  sheriff  is  a  party 
to  the  fraud,  the  court  will  not  interfere  sum- 
marily to  compel  the  sheriff  to  pay  over  the 
proceeds  of  the  levy  to  the  bona  fide  creditor, 
but  the  question  of  fraud  must  be  tried  by  a 
jury.     Barber  v.  Mitchell,  2  D.  P.  C.  574. 


To  Assignees  in  Bankmptoy.]— A  fi.  fa. 


issued  against  B.  When  the  officer  went  to  B.^s 
premises,  on  the  11th  July,  to  execute  the  war- 
rant, he  found  a  man  in  possession  on  behalf  of 
trustees  under  a  deed  of  assignment  executed  by 
B.  for  the  benefit  of  his  creditors.  The  officer 
thereupon  returned  without  making  a  levy.  On 
the  14th  a  fiat  issued  against  B.,  under  which  he 
was  declared  bankrupt.  On  the  loth  August  the 
officer  again  entered  and  made  an  inventory  of 
the  goods  on  the  premises,  asserting  that  he  con- 
sidered himself  in  possession.  On  the  2nd  Sep- 
tember the  assignees  paid  the  sum  claimed  under 
the  writ,  in  oriler  to  prevent  the  sheriff  from 
proceeding  to  a  sale,  which  he  threatened  to  do  : 
— Held,  that  the  assignees  were  entitled  to  re- 
cover the  money  so  paid,  and  that,  if  necessary, 
it  must  be  assumed  as  against  the  sheriff,  that  he 
was,  at  the  time,  in  possession  of  the  goods. 
Valpy  V.  Manlev,  1  C.  B.  594  ;  14  L.  J.,  C.  P. 
204  ;  9  Jur.  452! 

Defendants  suffered  judgment  by  default,  and 
the  sheriff  levied  upon  their  goods  for  the  amount 
of  the  damages  and  costs.  A  rule  nisi  was  ob- 
tained, calling  on  them  to  shew  cause  why  the 
same  should  not  be  paid  over  to  the  plaintiff. 
On  behalf  of  the  sheriff,  it  was  then  stated,  that, 
by  a  resolution  of  the  House  of  Commons,  he 
was  ordered  to  refund  to  the  defendants,  who 
were  printers  to  the  House  of  Commons,  the 
amount  levied  upon  their  goods ;  and  that,  for 


disobedience  thereto,  the  sheriff  had  been  com- 
mitted to  the  custody  of  the  serjeant-at-arms. 
It  also  appeared,  that  the  plaintiff,  being  an  in- 
solvent debtor,  his  assignees  claimed  the  amount 
of  damages,  and  required  the  sheriff  to  pay  the 
same  over  to  them  : — Held,  that  the  resolution 
of  the  House  of  Commons  did  not  authorize  the 
sheriff  to  withhold  the  payment  of  the  proceeds 
of  the  levy  to  the  plaintiff  ;  that  the  imprison- 
ment of  the  sheriff  for  disobeying  that  resolution 
was  no  ground  for  the  court  to  dischai^  the 
rule  ;  and  that  the  assignees  of  the  plaintiff 
should  have  applied  to  the  court.  Stockdale  v 
Uaruard,  3  P.  &  D.  330 ;  8  D.  P.  C.  522  ;  11 
A.  &  E.  253. 


Payment   of  Interest   on.] — Where  a 


sheriff  retained  for  several  years  a  sum  of  money 
in  his  hands,  the  balance  of  the  produce  of  the 
effects  of  a  crown  debtor,  seized  by  him  and  sold 
under  an  extent  after  the  crown  debt  had  been 
satisfied,  claiming  himself  a  lien  thereon  for 
poundage,  the  court  ordered  that  he  should  pay 
interest  on  the  amount  of  such  balance  to  the 
parties  from  whom  he  had  withheld  it  from  the 
time  when  the  court  had  determined,  on  a 
former  occasion,  that  the  claim  of  the  sheriff 
was  unfounded ;  notwithstanding  which  deter- 
mination he  had  continued  to  keep  the  question 
before  the  court ;  and  that,  although  the  gJieriff 
should  not  have  made  interest,  or  any  use  or  ad- 
vantage of  the  money  in  the  meantime,  the 
court  proceeding  wholly  on  the  ground  of  the 
injury  done  to  the  party  entitled  to  it.  B^x  v. 
Vniers,  11  Price,  675. 

e.  Bzecution  of  Bill  of  Sale. 

Goods  seized  by  a  sheriff  were  valued  and  de- 
livered to  the  execution  creditor  upon  a  bon& 
fide  purchase  by  him,  but  no  bill  of  sale  was 
executed  : — ^Held,  that  there  was  a  valid  sale  of 
the  goods.  Hemaman  v.  Botoker,  11  Ex.  760  ; 
26  L.  J.,  Ex.  69. 

A  bill  of  sale  or  a  warrant,  signed  by  a  deputy 
of  the  under-sheriff,  is  valid.  Cookson  v.  Fryer, 
1  F.  &  F.  328. 

Where  a  bill  of  sale  of  chattels  was  proved  to 
have  been  executed  by  an  imder-shenff  in  the 
name  of  the  sheriff,  it  was  held  unnecessary  to 
prove  the  power  of  attorney  or  other  authority 
enabling  the  under-sheriff  to  assign  the  property 
in. the  name  of  the  sheriff.  Wood  v.  Rowcliffe, 
llJur.707. 

An  action  does  not  lie  against  the  sheriff 
upon  a  promise  to  execute  a  bill  of  sale  to 
the  plaintiff's  nominee.  Cameron  v.  Reynoldi, 
Cowp.  406. 

See  also  Bills  of  Sale. 

£  Operation  of  Notice  of  Allowance  of 
Writ  of  Error. 

The  allowance  of  a  writ  of  error  is  sufficient 
to  render  a  sheriff,  executing  a  fi.  fa.  after  notice 
of  such  allowance,  liable  in  an  action  of  tres- 
pass, without  any  writ  of  supersedeas  being 
issued  ;  and  notice  to  the  sheriff  is  notice  to  the 
officers  executing  the  process.  BeUhaw  v.  Mar- 
shall, 1  N.  &  M.  689  ;  4  B.  &  Ad.  336. 

In  an  action  against  a  sheriff  for  returning 
nulla  bona  to  a  fi.  fa.,  which  had  been  lodged 
with  him  at  seven  o'clock  in  the  evening  to  be 
levied  and  no  writ  of  error  bad  been  allowed  at 
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half-past  six  in  the  evening  of  that  day,  but  it 
appeared  that  the  allowance  was  made  within 
the  day  : — Held,  that  the  sheriff  should  not  have 
returned  nulla  bona,  but  that  a  writ  of  error 
had  been  allowed,  and  that  therefore  the  plain- 
tiff was  entitled  to  recover  nominal  damages. 
Cleghorn  v.  Besanges,  3  Moore,  83  ;  Qow,  66. 

fir.  Betum  to  Writ. 

Form  of— Value  of  Goods.] — The  court  will 
not  compel  the  sheriff  to  give  a  specific  re- 
turn of  the  particulars  and  proceeds  of  goods 
sold  under  a  n.  fa.,  on  the  ground  that  his  officer 
has  wasted  the  goods.  WiUett  v.  Sparrow^  2 
Marsh.  293  ;  6  Taunt.  576. 

A  return  to  a  fieri  facias  must  state  the  value 
of  the  goods.  Barton  v.  Qill,  1  D.  &  L.  593  ; 
12  M.  &  W.  315  ;  13  L.  J.,  Ex.  83. 

In  making  a  return,  a  reasonable  degree  of 
certainty  is  sufficient.  Reynolds  v.  Barford,  8 
Scott,  N.  R.  233  ;  7  M.  &  G.  449 ;  2  D.  &  L. 
327  ;  13  L.  J.,  C.  P.  177  ;  8  Jur.  961. 

Where  a  sheriff  returns  that  he  has  retained 
a  sum  for  possession  money,  it  is  no  ground  for 
quashing  the  return,  that  the  plaintiff  is  charged 
with  more  possession  money  than  the  amount 
payable  by  him  for  keeping  possession.    Ih, 


When  Several  Writs  are  Issued.] — If  a 


sheriff  returns  a  seizure  under  that  and  another 
writ,  it  is  bad.  Wintle  v.  Chettoynd  (^Lord),  7 
D.  P.  C.  554  ;  1  W.,  W.  &  H.  581. 

Where  there  are  two  writs,  and  the  goods  re- 
main in  the  sheriff's  hands  for  want  of  buyers, 
he  must  make  some  return  as  to  the  value  of  the 
goods,  although  he  will  not  be  bound  by  the 
amount  stated.    lb. 

It  is  a  sufficient  return  that  he  has  seized 
goods  of  the  defendant  by  virtue  of  several  pre- 
vious writs  of  fi.  fa.,  according  to  their  priority. 
Chambers  v.  Colevian,  9  D.  P.  C.  588, 


Vnlla  bona.] — Nulla  bona  is  a  proper  re< 


turn,  where  the  sheriff  has  paid  the  proceeds  of 
an  execution,  either  in  discharge  of  rent  or  of  a 
prior  writ.  Wintle  v.  IWemanj  1  G.  &  D.  93 ; 
11  A.  &  E.  539. 

Where,  before  the  issuing  of  a  fi.  fa.,  a  fiat  in 
bankruptcy  was  issued  against  a  debtor,  and  be- 
fore a  return  of  the  writ  an  order  was  made  by 
the  court  of  review  for  annulling  the  fiat,  and 
after  the  return  the  order  was  confirmed  by  the 
lord  chancellor,  the  sheriff's  return  of  nulla 
bona  was  well  founded.  Smallcovibe  v.  Olivier ^ 
13  M.  &  W.  77  ;  2  D.  &  L.  217  ;  13  L.  J.,  Ex. 
305  ;  8  Jur.  606. 

The  meaning  of  a  return  of  nulla  bona  is, 
that  there  are  no  goods  applicable  to  the  plain- 
tiff's writ.  Shattoch  v.  dirdefi,  6  Ex.  725  ;  2  L., 
M.  &  P.  466  ;  21  L.  J.,  Ex.  200. 

A  declaration,  after  stating  the  delivery  of 
the  writ  to  the  sheriff  to  be  executed,  alleged 
that  the  sheriff  by  virtue  thereof  "seized  and 
took  in  execution  goods  and  chattels  of  the 
debtor,  of  great  value,  to  wit,  of  the  moneys  in- 
dorsed on  the  writ,  and  directed  to  be  levied, 
and  levied  the  same  thereout."  The  defendant 
pleaded  that  he  did  not  seize  or  take  in  execu- 
tion any  goods  or  chattels,  nor  levy  thereout  the 
moneys  as  alleged  : — Held,  that  the  allegation 
as  to  the  seizure  must  be  understood  as  the  alle- 
gation of  a  seizure  of  goods  of  the  debtor  that 
were  liable  to  the  plaintiff's  execution,  and  that 


the  same  meaning  must  be  ascribed  to  the  plea  ; 
and  consequently,  that  the  goods  seized  under 
the  plaintiff's  writ  being  exhausted  by  the  pay- 
ment of  rent  and  satisfaction  of  a  writ  pre- 
viously delivered  to  the  sheriff,  the  return  of 
nulla  bona  was  a  proper  return,  and  the  defen- 
dant entitled  to  a  verdict.  Heenan  v.  Ecans^  4 
Scott,  N.  R.  2  ;  1  D.,  N.  S.  204  ;  3  M.  &  G.  398. 


Sufficient  Goods  originally  Sold— Insnffi- 


eient  after  Payment  of  Claim  of  Landlord  sub- 
sequently made.] — Where  a  sheriff,  after  being 
ruled  to  make  a  return  to  a  fi.  fa.,  niade  a  return 
that  he  had  sold  the  goods  seized,  and  had  re- 
ceived for  them  sufficient  to  satisfy  the  moneys 
directed  to  be  levied  ;  but  that  he  afterwards, 
had  notice  from  the  landlord  that  two  quarters* 
rent  was  due  ;  that  he  had  applied  to  the  land- 
lord, but  had  not  been  permitted  by  him  to  have 
evidence  of  his  claim  ;  and  that  though  he,  the 
sheriff,  had  used  due  diligence,  he  was  unable  to 
ascertain  whether  the  landlord  had  any  just 
claim  in  respect  of  the  rent,  the  court  quasheil 
the  return  for  insufficiency,  and  allowed  an  at- 
tachment to  issue.  Hall  v.  Crawley^  11  W.  R. 
344. 


Vo  Power  of  Ascertaining  as  to  whether 


Defendant  had  Goods.]— If  the  sheriff  returns, 
that  the  premises  of  the  defendant  are  so  barri- 
caded that  he  is  unable  to  ascertain  whether  the 
defendant  has  goods  within  the  bailiwick  on 
which  a  levy  may  be  made,  it  is  a  bad  return,  as 
he  should  state  either  that  the  defendant  has 
goods,  or  that  he  has  none.  Munh  v.  Cois,  9  D. 
P.  C.  332. 


Ordered  to  Withdraw.]— To  a  fi.  fa.  the 


sheriff  returned  that  he  received  from  E.  L.  L., 
the  attorney  of  the  plaintiff  in  the  writ  named, 
an  order  to  withdraw  from  possession,  and  that 
he  thereupon  withdrew  : — Held,  good.  Levy  v. 
Abbott,  7  D.  &L.  185  ;  4  Ex.  588  ;  19  L.  J.,  Ex.  62. 

Pending  Interpleader.] — On  a  levy  by  a  sheriff 
under  a  fi.  fa.  three  persons  claimed  different 
portions  of  the  goods.  The  sheriff  interpleaded, 
and  three  separate  orders  were  made  directing 
that,  on  payment  of  certain  distinct  sums  into 
court  by  the  claimants  within  seven  days,  the 
sheriff  should  withdraw  and  issues  should  be 
tried ;  in  default  of  payment  he  should  sell  and 
pay  the  proceeds  into  court.  One  of  the  claimants 
paid  money  into  court,  and  the  interpleader  issue 
in  his  case  was  set  down  for  trial.  The  other 
two  abandoned  their  claims,  but  the  sheriff 
withdrew  from  possession  : — Held,  that  the  exe- 
cution creditor,  pending  an  interpleader  issue, 
had  no  right  to  the  immediate  return  of  the  writ. 
Anyell  v.  Baddeley,  3  Ex.  D.  49  ;  47  L.  J.,  Ex. 
86  ;  37  L.  T.  653  ;  26  W.  R.  137— C.  A. 

A  return  that  he,  the  sheriff,  had  seized  goods 
which  were  claimed  by  a  third  party,  and  there- 
upon he  applied  under  the  Interpleader  Act,  and 
an  order  was  made  for  the  trial  of  an  issue, 
whether  the  goods  were  the  property  of  the 
claimant ;  and  that,  afterwards,  the  plaintiff 
directed  him  to  deliver  up  possession  of  the 
goods  to  the  claimant,  is  insufficient.  Cleaver 
V.  Fisher,  2  D.,  N.  S.  292. 

Amending  Betum.] — A  sheriff  having  returned 
that  the  goods  seized  by  him  remained  in  his 
hands  for  want  of  buyers,  an  action  was  brought 
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against  him  for  a  false  return,  when  he  obtained 
an  order  for  time  to  plead  on  the  usaal  terms, 
taking  short  notice  of  trial.  Having  subsequently 
appli^  to  amend  his  return,  by  the  insertion  of 
the  words  nulla  bona  in  lieu  of  the  return  first 
made,  the  court  refused  to  allow  the  amendment. 
Wylie  V.  Pearson,  1  D.,  N.  S.  807  ;  6  Jur.  806. 

The  plaintiff^s  attorneys  having  ceased  to  act 
for  him,  and  become  attorneys  for  the.de^endant, 
fraudulently  procured  the  sheriff  to  i^turn  on  a 
fi.  fa.  a  sum  larger  than  that  actually  levied  and 
accounted  for  to  the  plaintiff  ;  the  court  (at  the 
expense  of  the  attorneys)  ordered  the  return  to 
be  amended  according  to  the  fact.  Green  v, 
aiasihroohe,  2  Scott,  261  j  2  Bing.  N.  C.  143  ;  1 
Hodges,  193. 

Upon  a  writ  of  false  judgment  from  a  county 
court,  the  sheriff's  return  of  his  proceedings  ap- 
pearing to  be  no  more  than  minutes,  and  not  full 
entries  of  the  pleadings,  the  court  made  absolute 
a  rule  calling  on  the  sheriff  to  complete  the 
entries,  or  to  state  what  was  understood  by  them. 
Overton  v.  Swettenham,  3  Bing.  N.  C.  786  ;  4 
Scott,  483 ;  6  D.  P.  C.  641 ;  3  Hodges,  142 ;  1 
Jur.  381. 

Effect  in  Eridenoe.] — A  return  of  nulla  bona, 
made  by  the  sheriff  to  a  fi.  fa.  against  A.,  is  ad- 
missible upon  the  trial  of  a  question  as  to  the 
property  in  goods  at  the  time  of  such  return 
between  A.  and  a  succeeding  sheriff.  Atril  v. 
Warwick  iSheHjf),  3  N.  &  M.  871. 

So,  although  the  bailiff  intrusted  with  the 
execution  of  such  writ  did  not  himself  search 
for  goods  of  A.,  but  sent  his  assistant.    lb, 

1l  Action  for  a  Falae  Betiirn. 

Xode  of  Trying.]— The  court  will  not  try,  on 
affidavits,  whether  the  return  made  by  a  sheriff 
to  a  writ  is  false,  even  thongh  a  strong  case  is 
made  out  shewing  fraud  and  collusion,  but  the 
party  must  resort  to  his  remedy  by  action. 
Ooubot  V.  De  Crouy,  2  D.  P.  C.  86  ;  1  C.  &  M. 
772  ;  3  Tyr.  906. 

When  it  Liei.]— If  the  sheriff  takes  on  him- 
self  to  state  facts  which  constitute  a  good  return 
in  point  of  law,  the  only  remedy  is  by  an  action 
for  a  false  return.     Ih, 

Actions  against  sheriffs  for  false  i*ctums  are 
ti'ansitoiy,  for  they  may  make  and  deliver  their 
returns  anywhere  ;  and  that  which  is  false  is 
universally  so.     Griffith  v.  Walker ,  1  Wils.  336. 

Only  Part  of  Debt  Levied— Aeceptanee 

by  Creditor  on  Aceount.] — If,  after  a  return  to 
a  fi.  fa.,  that  part  only  of  a  debt  has  been  levied, 
and  that  the  debtor  has  not  goods  whereon  the 
whole  can  be  levied,  the  creditor  accepts  that 
part  on  account,  he  does  not  thereby  waive  his 
right  ol  action  for  a  false  return.  Holmes  v. 
Clifton,  4  P.  &  D.  112;  10  A.  &  E,  673;  2 
P.  &  D.  556. 


Charge  of  Defendant  in  Execution.]— 

I*  I*  *  A  A   \  1  *  /V»         4>  Ml 


goods  seized  under  a  former  writ,  founded  on  a 
judgment  fraudulent  against  creditors,  are  ca- 
pable of  being  seized  by  the  sheriff,  he  is  com- 
pellable, under  the  13  £liz.  c.  6,  to  seize  and  sell 
such  goods  under  a  writ  received  by  him  sub- 
sequently, and  founded  on  a  bond  fide  debt ;  aud 
if,  after  notice  of  such  fraud,  he  neglects  to  sell, 
and  returns  nulla  bona  to  the  latter  writ,  he  is 
liable  to  an  action  for  a  false  return.  Nor  docs 
the  fact  that  the  sheriff  has  assigned  the  goods 
upon  the  prior  execution  to  a  supposed  bond  fide 
purchaser  (but  who  is  in  truth  a  party  to  the 
fraud)  innocently  and  in  ignorance  of  the  fraud, 
excuse  the  sheriff  from  such  liability.  Cltrinto- 
pherson  v.  Burton,  3  Ex.  160  ;  18  L.  J.,  Ex.  60. 


Bankrupt  Debtor— Betnm  of  Holla  bona 


— Bankmptoy  subsequently  Annulled.] — ^A  fi.  fa. 
having  been  lodged  with  the  sheriff  after  a 
debtor  had  been  declared  bankrupt  and  assignees 
appointed,  the  sheriff  returned  nulla  bona. 
Before  the  return  was  made,  the  court  of  review 
had  ordered  that  the  fiat  be  annulled,  if  the 
lord  chancellor  should  think  fit ;  and,  after 
the  return,  the  lord  chancellor  made  an  order 
accordingly : — Held,  that  the  return  was  not 
false,  since  the  annulling  of  the  fiat  had  not  a 
retrospective  effect,  and  that,  even  if  it  had,  the 
sheriff,  being  a  public  officer,  and  having  made 
the  only  return  which  he  could  at  the  time  have 
made,  ought  to  be  protected.  Smallcomhc  v. 
Olivier,  2  D.  &  L.  217 ;  13  M.  &  W.  77 ;  13  L.  J., 
Ex.  305  ;  8  Jur.  606. 

Of  Hulla  bona  when  Sheriff  has  not 


An  action  lies  against  the  sheriff  for  a  false 
i-etum  to  a  fi.  fa.,  notwithstanding  the  plaintiff, 
before  commencing  the  suit,  has  charged  the 
original  defendant  in  execution.  Wordall  v. 
iSmith,  1  Camp.  332. 

Seizure  of  Ooode  on  Writ  founded  on 


Judgment  Fraudulent  against  Creditors— Betum 
of   Kulla  bona  to  subsequent  Writ.] — Where 


Levied.] — In  an  action  against  a  sheriff  for  a 
false  return  of  nulla  bona  to  a  fi.  fa.  for  125Z.,  it 
appeared  that  the  sheriff  had  not  levied  at  all. 
There  were  goods  of  the  execution  debtor  of  the 
value  of  50/.  upon  which  he  might  have  levied. 
There  were  two  writs  of  fi.  fa.  against  the  execu- 
tion debtor  for  more  than  50/.  lodged  with  the 
sheriff  prior  to  the  plaintiff's  writ ;  but  these 
prior  writs  were  proved  to  be  fraudulent  r.s 
against  creditors ;  the  sheriff  had,  however,  no 
information  as  to  this  fact : — Held,  that  the 
plaintiff  was  entitled  to  recover  the  50/. ;  that 
it  was  the  sheriff's  duty  to  have  levied,  and  the 
plaintiff  might  then  have  disputed  the  validity 
of  the  prior  writs,  and  so  obtained  the  proceeds 
of  the  levy.  Deiinis  v.  Whet  ham,  9  L.  R,,  Q.  B. 
346 ;  43  L.  J.,  Q.  B.  129 ;  30  L.  T.  614  ;  22  W.  R. 
671. 

Allowing  that  the  award  of  a  writ  of  sequestra- 
tion out  of  chancery  has  the  same  obligatory 
effect  to  bind  the  goods  as  a  fi.  fa.,  yet,  if  the 
party  at  whose  praj-er  such  sequestration  is 
issued  takes  no  measure  to  compel  the  execution 
of  it  in  due  time,  and  the  sequestrators  do  not 
in  fact  possess  themselves  of  the  goods,  it  is  no 
excuse  to  a  sheriff,  to  whom,  at  the  distance  of 
eighteen  months,  a  fi.  fa.  is  directed  against  the 
goods  of  the  party,  for  not  executing  such  writ, 
and  selling  the  goods ;  the  plaintiff  in  the  se- 
questration having  at  all  events  lost  his  priority 
by  such  laches ;  and  therefore  the  sheiiff,  who 
had  seized  under  the  fi.  fa.,  having,  on  notice 
of  such  supposed  obstacle,  returned  nulla  bona, 
was  holdeu  liable  to  the  plaintiff  in  an  action 
for  a  false  return.  Payne  v.  Dretv,  4  East,  523  ; 
1  Smith,  170. 

In  an  action  against  a  sheriff  for  returning 
nulla  bona  to  a  fi.  fa.,  which  had  been  lodged 
with  him  at  seven  o'clock  in  the  evening  to  be 
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levied  and  no  writ  of  error  had  been  iallowed  at 
half-past  six  in  the  evening  of  that  day,  but  it 
appeared  that  the  allowance  was  made  within 
the  day : — Held,  that  the  sheriff  should  not  have 
rctunied  nulla  bona,  but  that  a  writ  of  error  had 
been  allowed,. and  that  therefore  the  plaintiff  was 
entitled  to  recover  nominal  damages.  Clvghorn 
V.  Dc%anges^  3  Moore,  83  ;  Qow,  66. 

How  far  Damage  mutt  be  Shewn.] — A  declara- 
tion in  an  action  against  a  sheriff  alleged,  that 
although  he  could  have  levied  of  the  goods  of  the 
execution  debtor  within  his  bailiwick  the  moneys 
indorsed  on  the  writ,  yet  he,  disregarding  his 
duty,  did  not  levy  of  the  goods  the  moneys,  or 
any  part  thereof  ;  and  that  he,  further  disregard- 
ing his  duty,  falsely  returned,  &c. : — Held,  that 
the  first  allegation  sufficiently  charged  a  breach 
of  duty,  and  applied  to  improper  conduct  of  the 
sheriff  in  the  sale  of  the  goods,  as  well  as  to  neg- 
ligence in  omitting  to  levy ;  and  that  the  de- 
claration was  good  without  stating  special 
damage,  MuUett  v.  ChallU,  16  Q.  B.  239  ;  20 
L.  J.,  Q.  B.  161  ;  15  Jur.  243. 

Held,  also,  that  though  the  execution  debtor 
had  other  goods,  which  the  sheriff  had  not  seized 
or  not  sold,  the  proper  estimate  of  the  damages 
was  what  the  goods  would  have  realized  if  sold 
for  the  best  price  which  the  sheriff  could  have 
obtained.    7J. 

No  action  is  maintainable,  without  an  aver- 
ment of  special  damage,  against  a  sheriff  for  a 
false  return  to  a  fi.  fa.,  where  no  damage  could 
necessarily  result  to  the  creditor,  it  appearing 
that  the  goods  in  question  had  become  vested  in 
the  assignees  of  the  debtor,  who  had  become 
bankrupt,  Wylie  v.  Birch,  3  G.  &  D.  629 :  4 
Q.  B.  666  ;  12  L.  J.,  Q.  B,  260. 

To  sustain  an  action  against  a  sheriff  for  false 
returns  to  writs  .of  fi.  fa.  and  venditioni  exponas, 
damage  to  the  plaintiff  must  be  shewn.  Levy  v. 
Hale,  29  L.  J.,  C.  P.  127  ;  6  Jur.,  N.  S.  702  :  1 
L.  T.  132  ;  8  W.  B.  125. 

S.,  having  obtained  a  judgment  against  F., 
issued  a  fi.  fa.  and  placed  it  in  the  hands  of  the 
sheriff  for  execution,  who,  on  proceeding  to  make 
a  levy,  found  the  goods  claimed  by  his  brother 
under  a  bill  of  sale ;  S.  being  informed  of  this, 
requested  the  officer  to  remain  on  the  premises, 
w^hich  he  did  until  after  the  goods  were  sold 
under  the  bill  of  sale,  and  then  at  S.'s  request 
withdrew.    The  sheriff  being  ruled  to  make  a 
return  to  the  writ,  returned  that  he  had  seized 
the  goods  and  chattels  of  the  debtor  and  kept 
them  safely  until  ordered  by  S.  to  withdraw 
from  possession.    8.  thereupon  brought  an  action 
against   the    sheriff  for  not   levying,  and  for 
making  a  false  return  thereto,  but  on  the  trial 
gave  no  evidence  of  having  sustained  any  damage 
}>y  the  sheriff's  neglect.    The  defence  set  up  was 
the  validity  of  the  bill  of  sale,  and  the  jury  found 
that  it  was  valid,  and  returned  a  verdict  for  the 
sheriff :— Held,  that  the    circumstance  of  the 
sheriff  being  a  public  officer  to  whose  services  the 
plaintiff  was  entitled  did  not  constitute  the  case 
an  exception  to  the  rule  that  in  an  action  foj- 
tort  actual  damage  must  be  proved  or  a  presump- 
tion of  law  implying  damage  established.    Stim- 
son  V.  FaniJuim,  7  L.  R.,  Q.  B.  175 ;    41  L.  J., 
Q.  B.  52 ;  25  L.  T.  747  ;  20  W.  R.  183. 

Held,  under  the  facts  stated  above,  that  the 
sheriff  was  not  estopped  by  the  admission*  in  his 
formal  return  from  setting  up  ns  a  defence  that 
the  goods  were  not  the  goods  of  the  debtor  at 


the  time  of  the  attempted  seizure,  and  that  con- 
sequently he  had  not  sustained  actual  damage, 
and  that  the  facts  were  not  such  as  from  which 
the  law  would  imply  damage  necessarily  result- 
ing.   21, 

Buffieieacy  of  Pleadingi— Claim.]— A  declara- 
tion stated  that  a  fi.  fa.,  indorsed  to  levy  66Z.  ds.  8r/., 
besides  16*.  for  the  writ,  officer's  fees,  poundage, 
&c.,  was  delivered  to  the  sheriff,  who,  by  virtue 
thereof,  seized  and  took  in  execution  goods  of 
great  value,  to  wit,  of  the  value  of  the  moneys  so 
indorsed  on  the  writ,  and  could  and  might  and 
ought  to  have  levied  the  whole  of  the  moneys 
thereout ;  yet  he  did  not  levy  the  whole  of  the 
moneys  so  indorsed,  but  only  a  portion,  to  wit, 
60Z.,  and  falsely  returned  that  he  had  levied 
43Z.  IBs.  9d.j  and  that  the  debtor  had  no  more 
goods  : — Held,  first,  that  the  words  "  moneys  so 
indorsed  "  meant  not  only  the  debt,  but  the  debt 
together  with  officer's  fees,  sheriff's  poundage, 
&c.  Slade  v.  Hawley,  2  D.  &  L,  700  ;  13  M.  & 
W.  757  ;  14  L.  J.,  Ex.  217. 

Held,  secondly,  that  the  breach  was  defective, 
in  not  alleging  that  a  reasonable  time  had  elapsed 
for  converting  the  goods  seized  into  money.    lb. 

Held,  thirdly,  that  the  second  breach  was  well 
assigned  ;  inasmuch  as,  under  the  circumstances 
stated,  it  was  a  breach  of  duty  to  make  a  return 
of  nulla  bona  as  to  any  part.    Ih. 

A  count,  alleging  that  the  plaintiff  recovered 
judgment  against  B.,  that  there  were  goods  and 
chattels  of  B.  in  the  sheriff's  bailiwick,  of  which 
he  might  have  levied,  but  that  he  had  not  the 
moneys  ready,  but  falsely  returned  that  he  had 
seized  the  goods  of  B.,  which  remained  with  him 
unsold  for  want  of  buyers,  is  good,  as  a  complaint 
that  the  sheriff  might  have  levied,  and  neglected 
to  do  so.  Pitclier  v.  King,  D.  &  M.  584  ;  5  Q.  B. 
758  ;  13  L.  J.,  Q.  B.  162  ;  8  Jur.  401. 

Defence.] — In    an    action   against   the 

sheriff  for  not  levying  under  a  fi.  fa.,  and  falsely 
returning  nulla  bona,  the  plea  of  not  guilty 
admits  the  judgment,  the  writ,  the  delivery  of  it 
to  the  sheriff,  that  there  were  goods  in  his  baili- 
wick, and  that  he  had  notice  of  it.  The  only 
matters  of  defence  available  under  that  plea  arc, 
that  he  did  not  levy  within  a  reasonable  time, 
and  that  he  did  not  make  the  i-etuiTi  alleged. 
Lewis  V.  AlcoeJi,  6  D.  P.  C.  389  ;  3M.  &  W.  188. 

The  plea  of  not  guilty  to  a  declaration  against 
a  sheriff,  for  a  false  return  of  nulla  bona  to  a  fi. 
fa.,  puts  in  issue  only  the  fact  of  the  sheriff 
having  the  money  in  his  hands,  and  making  the 
return  alleged  ;  and  it  is  not  competent  to  him, 
under  that  plea,  to  set  up  as  a  defence  the  bank- 
ruptcy of  the  debtor,  before  the  execution  of  the 
writ.  JVnght  v.  Lainson,  2  M.  &  W.  739  ;  6  D. 
P.  C.  146. 

To  a  count,  for  a  false  return  to  a  fi.  fa.  on  a 
judgment  of  the  King's  Bench  against  B.,  the 
sheriff  pleaded,  that,  after  the  suing  out  of  the 
writ,  and  after  the  return,  the  plaintiff  sued  B 
in  the  King's  Bench  on  the  judgment,  and  re- 
covered judgment  thereon,  which  still  remained 
in  force,  by  means  of  which  premises  the  judg- 
ment in  the  court  mentioned  became  merged  and 
satisfied,  the  fieri  facias  abandoned,  and  the  de- 
fendant discharged  : — Held,  that  the  plea  was  no 
answer.  Pitcher  v.  King,  1  P.  &  D.  297 ;  9  A. 
k  E.  288  ;  1  W.,  W.  &  H.  691. 

Evidence — Amonnt  of  Ooode  Seized.]— In  an 
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action  against  a  sheriff  for  a  false  retam  of  nulla 
bona,  the  declaration  alleged  that  he  seized  and 
took  in  execution  goods  of  A.,  the  judgment 
debtor,  of  the  value  of  the  moneys  indorsed  on 
the  writ,  and  levied  the  same  thereout.  Plea, 
that  he  did  not  seize  or  take  in  execution  any 
goods  of  A.,  and  levy  thereout  the  moneys  so  in- 
dorsed. The  affirmati  ve  of  the  issue  is  not  proved 
by  shewing  that  A.^s  goods  were  taken  in  pur- 
suance of  a  warrant  granted  by  the  sheriff  upon 
the  plaintiff's  writ,  such  goods  being  insufficient 
to  satisfy  a  fi.  fa.  delivered  to  the  sheriff  before 
the  plaintiff's  writ.  Heenan  v.  Evam^  3  M.  &  G. 
398  ;  4  Scott,  N.  K.  2  ;  1  D.,  N.  S.  204. 

In  an  action  for  a  false  return  of  nulla  bona  to 
a  fi.  fa.,  if  the  plaintiff  shews  the  debtor  to  be 
possessed  of  certain  goods,  it  is  no  defence  for 
the  sheriff  to  shew  a  prior  execution  to  an  amount 
of  greater  value,  if  to  that  execution  the  sheriff 
also  returned  nulla  bona  ;  nor  if  the  sheiiff  has 
the  proceeds  of  the  goods  in  his  hands.  Tovme 
V.  Crowder,  2  C.  &  P.  355. 

If  a  plaintiff  declares  for  a  false  return  of  nulla 
bona  against  the  goods  of  R.  and  S.,  and  alleges 
that  although  R.  and  S.  had  goods,  &c.,  within 
his  bailiwick,  yet  the  sheriff  did  not  levy,  &c. ; 
this  allegation  is  sustained,  though  the  plaintiff 
does  not  prove  that  R.  and  S.  had  any  goods,  for 
it  is  severable,  that  both  or  either  of  tliem  had 
goods.    Jmies  v.  Clayton,  4  M.  &  S.  349. 


That  GoodB  were  Belied.] — Where  the 


sheriff  returns  nulla  bona,  it  is  sumcient  primd. 
facie  evidence  for  the  plaintiff,  to  prove  that 
the  sheriff  seized  the  goods.  Stubbs  v.  Lainson, 
2  Gale,  122  ;  1  M.  &  W.  728  ;  5  D.  P.  C.  162. 


As  to  Property  of  Ooodi  Seiied.] — ^A 


sheriff  returned  to  a  fi.  fa.  against  W.,  that  be- 
fore the  delivery  thereof  to  him  another  fi.  fa. 
against  W.  was  delivered  to  him,  and  that  by 
virtue  thereof  he  seized  the  goods  of  W.  In  an 
action  against  the  sheriff  for  a  false  return  : — 
Held,  first,  that  the  sheriff  was  not  estopped  by 
his  return  from  shewing  that  the  goods  seized 
under  the  first  writ  were  not  the  goods  of  W. 
Bemmett  v.  Lawrence^  15  Q.  B.  1004  ;  20  L.  J., 
Q.  B.  25  ;  14  Jur.  1067. 

Held,  secondly,  by  Erie,  J.,  that  though  the 
judgment  on  which  the  first  writ  issued  was 
fraudulent,  the  sheriff  seized  the  goods  of  W. 
under  the  first  writ,  and  not  under  the  plaintiff's 
writ.    lb. 

In  an  action  against  a  sheriff  for  a  false  return 
of  nulla  bona  to  a  fi.  fa.,  in  which  the  question 
is,  whether  the  goods  of  the  debtor  had  passed  to 
his  assignees  under  his  bankruptcy,  the  defen- 
dant need  not  put  in  the  deposition  of  the  peti- 
tioning creditor,  to  shew  what  the  petitioning 
creditor's  debt  was  ;  nor  is  the  defendant  limited 
to  the  debt  only  which  is  stated  in  the  deposition 
of  the  petitioning  creditor.  Birt  v.  Stephcnison, 
8  C.  &  P.  741. 


To  Impeach  the  Jndgmexit.]— The  sheriff 


cannot  go  into  circumstantial  evidence  to  im- 
peach  the  judgment  on  the  ground  of  a  collateral 
fraud.  .  Tyler  v.  Leeds  (iDvke),  2  Stark.  218. 
See  Harrod  v.  Benton,  8  B.  &  C.  217. 


Plea  that  Goods  are  Covered  by  Prior 


Writs —Evidence  to  shew  that  such  Writs  are 
Fraudulent.] — ^^Vhere  the  sheriff  (who  was  not 
indemnified)  proved  that  the  goods  of  the  debtor 


were  absorbed  by  a  prior  execution  : — Held,  that 
the  plaintiff  might  give  evidence  to  shew  that 
the  prior  execution  was  concocted  in  fraud ;  it 
appearing  that  the  sheriff  had  paid  over  the 
money,  in  defiance  of  notice  to  retain  the  pro- 
ceeds in  his  hands  until  the  first  execution  was 
set  aside  ;  and,  consequently,  that  the  sheriff  was 
liable  for  his  misconduct  in  lending  himself  to 
the  other  party.  Warmoll  v.  Young,  8  D.  &  R. 
442  ;  5  B.  &  C.  660. 

In  an  action  against  a  sheriff  for  making  a 
false  return  of  nulla  bona,  to  which  the  defence 
is,  that,  at  the  time  of  receiving  the  plaintiff's 
writ,  the  sheriff  had  in  his  hands  other  writs  of 
execution,  to  an  amount  sufficient  to  cover  the 
whole  of  the  defendant's  property,  the  plaintiff 
may  give  evidence  to  shew  that  tliose  other  judg- 
ments and  executions  were  fraudulent  and  void 
against  creditors,  without  proving  that  the  sheriff 
was  party  to  the  fraud.  Imray  v.  Magnay,  2 
D.,  N.  S.  531 ;  11  M.  &  W.  267 ;  12  L.  J.,  Ex. 
188  ;  7  Jur.  240. 


i.  Action  for  Wronfffol  or  Noffliarent 
Bxecution. 

(jCompare  eases  ante,  d.,  col.  1127.) 

When  it  Lies— Taking  Goods  not  the  Property 
of  the  Execution  Debtor.] — Trespass  lies  against 
a  sheriff  for  taking  the  goods  of  A.  instead  of  the 
goods  of  B.  by  his  bailiff,  upon  the  sheriff's  war- 
rant upon  a  fi.  fa.  Sa^inderson  v.  Baker,  3  Wils. 
309  ;  2  W.  Bl.  832  ;  S.  P,,  Aekworth  v.  Kempe, 
1  Dougl.  40.  And  see  Smith  v.  Jlilles,  1  T.  R. 
480. 

Trespass  is  maintainable  against  a  sheriff  for 
seizing  under  a  fi.  fa.  goods  of  A.  mortgaged  to 
B.,  though  in  A.'s  possession.  Watson  v.  Mac- 
quire,  5  C.  B.  836. 

The  plaintiffs,  brewers  in  Dublin,  supplied  a 
customer  in  Wales  with  porter  in  casks,  on  the 
terms  that  the  empty  casks  were  to  be  returned 
to  Dublin,  at  his  expense  and  risk,  within  six 
months  from  the  date  of  the  contract,  or  paid  for 
at  invoice  price,  at  the  option  of  the  shippers  : — 
Held,  that  as  soon  as  the  casks  were  empty,  the 
vendee  of  the  porter  was  a  mere  bailee  of  the 
casks  during  pleasure,  and  that  the  vendors  had 
such  an  immediate  right  of  possession  as  en- 
titled them  to  maintain  trover  against  a  sheriff 
who  WTongfuUy  took  them  in  execution,  Man- 
ders  V.  Williams,  4  Ex.  339  ;  18  L.  J.,  Ex.  437. 

A.  being  indebted  to  B.  by  a  bill  of  sale,  which 
was  found  to  have  been  bona  fide  executed,  con- 
veyed to  him  all  his  stock  in  trade,  household 
furniture,  &c.,  absolutely.  The  bill  of  sale  (which 
was  under  seal)  contained  a  covenant  by  A.  to 
pay  the  debt  on  demand  ;  and  a  proviso  for  re- 
demption on  payment  of  the  debt  and  interest  on 
demand  ;  and  a  further  proviso  that  the  assignor 
should  continue  in  possession  until  default.  The 
goods  having  been  subsequently,  and  before  de- 
mand made  by  B.,  seized  by  the  sheriff  under  a 
fi.  fa.,  upon  a  judgment  entered  up  against  A.  on 
a  warrant  of  attorney  : — Held,  that  B.  had  not 
such  a  right  of  immediate  possession  as  to  entitle 
him  to  maintain  trover  against  the  sheriff.  Brad- 
ley V.  Copley,  1  C.  B.  685  ;  14  L.  J.,  C.  P.  222  ;  9 
Jur.  699. 

After  verdict,  but  before  judgment,  W.,  a  plain- 
tiff in  ejectment,  on  the  11th  of  July,  assigned  a 
field  of  potatoes,  with  the  crop  growing  on  it, 
which  he  held  under  a  lease,  the  subject-matter 
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of  the  action,  to  his  attorney,  as  a  security  for 
money  advanced  by  the  attorney,  and  for  the 
amount  due  for  costs  incurred  in  the  action.  A 
sheriffs  officer,  on  the  17th  of  July,  seized  the 
crop  of  potatoes  under  a  fi.  fa.  against  W.  On 
the  same  day,  but  afterwards,  possession  was  de- 
livered by  another  sherifTs  officer  of  the  field, 
under  a  habere  facias  possessionem,  to  W.,  who 
immediately  transferred  the  possession  to  an 
agent  attending  for  the  attorney.  On  the  30th 
of  July,  the  first  sheriff's  officer  sold  the  potatoes, 
by  auction,  as  a  separate  lot,  after  notice  given 
him  of  the  plaintiffs  title,  to  J.,  who,  after  taking 
an  assignment  of  the  lease  from  the  sheriff,  en- 
tered and  took  the  potatoes : — Held,  that  the 
assignment  to  the  attorney  was  not  void  by 
reason  of  the  statute  against  maintenance  and 
champerty,  or  as  being  against  public  policy, 
since  it  was  not  an  absolute  sale  of  the  subject- 
matter  of  the  ejectment,  but  only  a  security  for 
{>ast  advances  ;  and  that  an  action,  quare  clau- 
sum  fregit,  lay  by  the  attorney  against  the  sheriff 
and  his  officers,  as  his  title  related  back  to  the 
time  when  it  accrued.  Anderson  v.  Radeliffe^ 
El.,  Bl.  &  El.  806  ;  29  L.  J.,  Q.  B.  128  ;  6  Jur., 
N.  S.  678— Ex.  Ch. 

An  action  against  the  sheriff,  for  selling  the 
reversionary  interest  of  the  plaintiff  in  go^  in 
the  possession  of  an  execution  debtor,  cannot  be 
supported  unless  actual  damage  has  been  sus- 
tained. Tancred  y.  AUgoodj  4  H.  &  N.  438  ;  28 
L.  J.,  Ex.  362. 

A  count  alleged  that  the  plaintiff  was  the  owner 
of  goods  which  had  been  let  to  hire  to  T.  for  a 
term,  and  that  the  defendant  sold  the  goods  and 
dispersed  them  so  as  to  prevent  them  being  fol- 
lowed or  found,  whereby  the  plaintiff  was  injured 
in  her  reversionary  estate,  A  plea,  that  the 
defendant  seized,  and  took  and  sold  the  goods 
not  in  market  overt,  but  as  sheriff  under  a  fi.  fa. 
against  T.  and  that  the  plaintiff  had  not  sustained 
and  would  not  sustain  any  damage  by  reason  of 
the  premises  : — Held,  that  as  the  damages  sus- 
tained by  the  plaintiff  were  the  foundation  of  the 
action,  the  plea  was  an  answer  to  the  action.  lb. 

The  mere  sale  by  a  sheriff  (not  in  market 
overt),  under  a  fi.  fa.,  of  a  chattel  let  to  an  exe- 
cution debtor  without  notice  of  the  owner*s  in- 
terest in  it,  id  not  a  conversion  or  a  ground  of 
action  against  the  sheriff,  but  an  absolute  sale, 
and  deliveiy  of  the  chattel  imder  the  sale,  to  a 
purchaser  ;  and  a  user  by  the  purchaser,  causing 
damage  to  the  chattel,  constitutes  a  cause  of 
action.  Lancashire  Waggon  Company  v.  Fltz- 
hvgh,  6  H.  &  N.  502  ;  30  L.  J.,  Ex.  231  ;  3  L.  T. 
703. 


Action   againit   Sheriff  for  Ixgnnotion 


pending  Interpleader— Costs.] — Under  a  writ  of 
fi.  fa.  against  a  son,  the  sheriff  seized  goods  of 
his  father,  in  whose  house  the  son  livol.  The 
son  had,  in  fact,  no  goods  there,  except  some 
wearing  apparel.  The  writ  was  indorse!  with  a 
statement  that  the  son  lived  at  a  certain  ad- 
dress, which  was,  in  fact,  the  father's  house, 
though  the  indorsement  did  not  state  this.  The 
father  gave  verbal  notice  to  the  bailiff  that  he 
claimed  the  goods,  and  the  next  day  the  sheriff 
issued  an  interpleader  summons.  Meanwhile 
the  father  had  commenced  an  action  against  the 
sheriff  alone,  claiming  an  injunction  to  restrain 
him  from  remaining  in  possession,  and  Hall, 
V.-C,  without  requiring  notice  to  be  given  to  the 
execution  creditor,  granted  the  injunction.    The  I  the  course  of  the  same  day  J.  died,  and  the  exe 


sheriff  appealed,  and  meanwhile  the  execution 
creditor,  on  the  hearing  of  the  interpleader 
summons,  had  admitted  that  the  goods  seized 
were  the  father's.  No  misconduct  on  the  part 
of  the  sheriff  was  proved  : — Held,  that  the  action 
was  premature ;  that  the  father  ought  to  have 
waited  to  see  the  result  of  the  interpleader  pro- 
ceedings ;  and  that  he  must  bear  his  own  costs 
of  the  motion  for  the  injunction  in  both  courts. 
HUliard  v.  Hamon,  21  Ch.  D.  69  ;  47  L.  T. 
342  ;  31  W.  R.  151— C.  A. 

Held,  also,  that  the  vice-chancellor  ought 
not  to  have  granted  the  injunction  without 
hearing  the  execution  creditor,  who  should  have 
been  made  a  party  to  the  action,  or  at  any  rate 
served  with  notice  of  it.    lb. 

Selling  more  Ooode  than  Kecesf&ry.]— A  de- 
claration stated  that  writs  of  fi.  fa.  against  the 
Elaintiff's  goods  had  been  directed  to  the  sheriff  ; 
e  seized  goods  of  much  greater  value  than  was 
sufficient  to  pay  the  sums  of  money,  interest, 
poundage  and  expenses  indorsed  on  the  writs, 
although  he  knew  that  the  money  arising  from 
the  sale  of  the  goods  would  be  sufficient  to 
satisfy  the  sums  of  money,  interest  and  expenses 
so  indorsed  and  directed  to  be  levied ;  that  he 
sold  more  goods  than  were  necessary  to  pay  the 
sums  of  money  indorsed,  and  levied  thereout  a 
greater  sum  than  was  sufficient  to  pay  all  the 
sums  of  money  indorsed ;  and  that  he  sold  the 
goods  for  a  less  sum  than  the  same  were  really 
worth,  and  for  which  he  could  and  might  and 
ought  to  have  sold  them  : — Held,  that  the  de- 
claration was  good.  Gawler  v.  Cliaplin,  2  Ex. 
503  ;  18  L.  J.,  Ex.  42. 

Where  he  sells  more  than  sufficient  to  satisfy 
the  debt  and  costs,  he  is  liable  in  trover  for  the 
excess.  Batchelor  v.  Vyse^  4  M.  &  Scott,  552. 
Overruling  S,  C,  1  M.  &  Rob.  331. 

Continuing  in  Possession  beyond  Time  allowed 
by  Law.] — If  a  sheriff  continues  in  possession 
after  the  return  day  of  the  writ,  that  irregularity 
makes  him  a  trespasser  ab  initio,  but  will  not 
support  the  allegation  of  a  new  trespass  com- 
mitted by  him  aSer  the  acts  which  he  justifies 
under  the  execution.  Aitkenhead  v.  Blades^  5 
Taunt.  198  ;  1  Marsh.  17. 

A  sheriff  who  has  entered  under  a  fi.  fa.,  and 
continues  on  the  premises  in  possession  of  the 
goods  for  more  than  a  reasonable  time,  is  liable 
in  trespass  for  so  continuing  beyond  the  time 
allowed  by  law.  Ask  v.  Baumag,  8  Ex.  237  ; 
22  L.  J.,  Ex,  59. 

AVhere,  after  seizure  and  sale  by  auction  of 
chattels  real,  under  a  fi.  fa.,  the  sheriff  remained 
in  possession  an  unreasonable  time  for  the  further 
execution  of  the  writ : — Held,  that  the  execution 
debtor  might  maintain  trespass  against  him. 
Playfair  v.  JIusgrote,  14  M.  &  W.  239  j  3 
D.  &  L.  72  ;  15  L.  J.,  Ex.  26  ;  9  Jur.  783. 

Execating  Warrant  after  Payment  of  Debt.] 

— In  an  action  against  a  sheriff  and  8.,  his  bailiff, 
for  breaking  into  the  plaintiff*s  house  and  taking 
his  goods  there,  it  appeared  that  L.,  the  clerk 
and  head  officer  of  J.,  entered  the  plaintiff's 
house  and  seized  hij>  goods  under  a  warrant  from 
the  sheriff.  The  plaintiff  paid  the  amount  to 
L.  at  J.'s  office,  and  L.  withdrew  the  man  in  pos- 
session, and  sent  notice  to  the  execution  creditor 
in  J.'s  name  that  the  money  was  levied.    In 
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cut  ion  creditor,  upon  application  at  the  office, 
did  not  obtain  the  money.  The  sherLS  then 
issued  the  warrant  to  S.,  who  seized  the  plaintiif' s 
goods,  and  remained  in  possession  several  days. 
The  jury  did  not  agree  as  to  whether  L.  paid  the 
money  to  J.  before  his  death,  but  they  found  that 
L.  executed  the  warrant  by  the  direction  of  J., 
and  that  the  money  was  received  by  L.  in  pur- 
suance of  an  authority  from  J.  The  judge 
directed  the  jury  that  they  might  find  that  the 
money  had  been  paid  to  the  sheriff.  The  jury 
found  for  the  plaintiff,  damages  400^  : — Held, 
first,  that  there  was  sufficient  evidence  of  a  pay- 
ment to  J.  after  an  execution  de  facto  under  the 
prior  warrant ;  and  that  no  irregularity  in  the 
execution  could  be  taken  advantage  of  by  the 
sheriff,  or  those  acting  under  the  sheriff,  so  as  to 
enable  them  to  set  up  the  validity  of  the  second 
warrant ;  and  therefore  there  was  no  misdirec- 
tion. Gregory  v.  Cotterell,  1  El.  &  Bl.  350  ;  22 
L.  J.,  Q.  B.  217  ;  17  Jur.  625. 

Held,  secondly,  that  the  damages,  though  not 
excessive  as  against  the  sheriff,  were  excessive 
as  against  S.    lb. 

Hot  Seidiig — ^Ignorance  of  Sheriff  as  to 
Eziitenee  of  GoocLb.]— A  sheriff  is  not  liable  for 
not  seizing  goods  of  the  presence  of  which  in  his 
bailiwick  he  has  no  notice,  though  he  uses  all  due 
diligence.     Yourrell  v.  Prohyj  2  Ir.  R.,  C.  L.  460. 

Amonnt  of  Diligexioe  to  be  ezercifed  by 
Sheriffl] — A  sheriff,  who  has  exercised  reasonable 
diligence  in  the  execution  of  a  writ,  is  not  liable 
to  an  action  because  he  did  not  use  extraordinary 
exertion  or  provide  against  an  unexpected  and 
unforeseen  contingency.  Hodgson,  v.  Lynehj  5 
Ir.  R.,  C.  L.  363. 

Immnnity  from  Actiona  of  Trespaii  on  exe- 
cuting Prooess  or  Orderi  of  the  Court.] — B. 
brought  an  action  for  assault  and  false  imprison- 
ment against  the  sheriff  and  the  attorneys. 
They  pleaded  a  justification  under  a  judge's 
order  made  under  the  Debtors  Act,  1869,  order- 
ing the  plaintiff  as  judgment  debtor  to  pay  a 
certain  sum  of  money  within  two  months,  and 
iu  default  of  payment  to  be  imprisoned,  which 
order  was,  after  default  made,  delivered  by  the 
attorneys  for  the  judgment  creditors  to  be  exe- 
cuted by  the  sheriff.  The  plaintiff  demurred  on 
the  ground  that  the  orJer  was  not  warranted  by 
the  Debtors  Act : — Held,  that  the  question  of  the 
validity  of  the  order  was  not  arguable,  for  the 
order  having  been  made  by  the  judge  under  the 
statute,  no  action  of  trespass  lay  against  the 
sheriff  or  anyone  lawfully  acting  in  aid  of  the 
sheriff  for  acts  done  in  pursuauce  of  the  order. 
Broion  v.  Watson,  23  L.  T.  745. 

So  long  as  a  judgment  exists,  it  protects  those 
who  seize  the  property  under  an  execution 
founded  on  it  ;  and  if  the  judgment  and  execu- 
tion arc  set  aside,  no  action  can  be  maintained 
against  the  sheriff  "for  anything  he  did  under 
such  judgment,  while  it  remained  in  existence. 
Ices  V.  Lucas,  1  C.  &  P.  7. 

A  sheriff  justifying  in  trespass,  under  a  fi.  fa. 
need  not  shew  its  return  ;  the  distinction  being 
in  this  respect,  between  a  justification  under 
mesne  proscess,  and  under  process  in  execution  ; 
at  least,  where  in  the  latter  case  no  ulterior  pro- 
cess is  necessary  to  complete  the  justification. 
Chcawley  v.  Barnes,  10  East,  73. 

A  plea,  justifying  a  trespass  under  a  fi  fa., 


must  shew  that  the  outer  door  was  open",  and  if 
that  allegation  is  not  proved,  the  justification 
fails.  Brunswick  QBttke')  v.  Slowmanj  8  C.  B. 
317 ;  18  L.  J.,  C.  P.  299. 

Damagei  Becoverable.] — A.  succeeded  B.  in 
the  occupation  of  a  house,  and,  on  taking  pos- 
session, agreed  with  B.  for  the  lease  at  80^.,  and 
to  take  the  furniture  and  fixtures  at  a  valuation, 
as  between  an  outgoing  and  incoming  tenant.  The 
goods  were  accordingly  valued  at  109Z.  15«.  10</., 
and  the  amount  paid  by  A.,  and  an  assignment 
executed.  The  plaintiff  afterwards  commissioned 
the  auctioneer,  who  had  valued  the  goods,  to  sell 
them ;  and,  before  he  could  do  so,  the  sheriff 
entered  and  seized  them  under  an  execution 
against  B. ;  and  (the  same  auctioneer  being  em- 
ployed by  the  sheriff)  the  goods  were  sold  and 
produced  only  73/.,  the  plaintiff  himself  being  a 
purchaser  to  the  amount  of  20/.  In  an  action  of 
trespass  by  A.  against  the  sheriff  : — Held,  that 
the  jury  was  justified  in  giving  damages  for  the 
full  amount  of  the  valuation.  LocTdey  v.  Pye, 
8  M.  &  W.  133  ;  9  F.  P.  C.  744. 

If  a  sheriff  wrongfully  seizes  goods  which  are 
afterwards  taken  from  him  by  another  wrong- 
doer, the  owner  of  the  goods  may,  in  an  action 
against  the  sheriff,  recover  as  special  damages 
the  amount  necessarily  paid  to  the  other  wrong- 
doer, in  order  to  get  back  the  goods.  Keenc  v. 
D-ake,  4  Ex.  388  ;  18  L.  J.,  Ex.  440. 

In  an  action  against  a  sheriff  for  negligence  in 
executing  a  fi.  fa.,  the  plaintiff  cannot  recover 
more  than  nominal  damages,  unless  he  proves 
actual  damage.  Bales  v.  Wingjleld,  4  Q.  B. 
680,  n. ;  2  N.  &  M.  831. 

An  action  cannot  be  maintained  against  a 
sheriff  for  negligence  in  not  levying  under  a  fi. 
fa.  without  shcwmg  actual  pecuniary  damage  ; 
and  although  primd,  facie  the  measure  of  damage 
is  the  value  of  the  goods  which  might  have  been 
and  were  not  levied,  yet  it  is  for  the  jury  to  say, 
looking  at  the  probabilities  of  the  case,  whether 
or  not,  if  the  execution  had  been  levied,  the  cre- 
ditor would  have  derived  any  benefit  from  it,  by 
reason  of  the  other  creditors  of  the  execution 
debtor  being  in  a  position  to  make  him  a 
bankrupt.  Ilohsoji  v.  T/iellvson,  2  L;  R.,  Q.  B. 
642  ;  36  L.  J.,  Q.  B.  302  ;  16  L.  T.  837  ;  15  W.  R. 
1037;  8B.  &S.  476. 

Action  by  Sheriff  against  Ezecntion  Creditor 
for  Money  paid  to  him  under  Mistake.] — A  cre- 
ditor having  issued  execution  against  H.,  on  the 
25th  April,  lodged  a  fi.  fa.  against  his  goods  with 
the  sheriff.  Prior  to  the  seizure  of  the  goods, 
which  took  place  on  the  27th  April,  the  creditor 
had  notice  of  an  act  of  bankruptcy  committed 
by  H.  On  the  11th  May  the  sheriff  executed  an 
assignment  of  the  goods  of  H.  to  the  creditor, 
for  256/.,  by  an  instrument  which  expressed  that 
the  creditor  had  paid  that  sum,  ana  the  sheriff 
then  made  a  return  of  fieri  feci.  A  fiat  in  bank- 
ruptcy having  issued  against  H.,  in  August,  his 
assignees  sued  the  sheriff,  and  recover^  from 
him  the  value  of  the  goods  with  costs.  The 
sheriff  thereupon  brought  an  action  to  recover 
the  266/.  from  the  creditor : — Held,  first,  that,  as 
between  themselves,  the  sheriff  and  the  creditor 
were  in  the  same  situation  as  if  the  sheriff  had 
sold  to  the  creditor  and  had  received  the  money, 
the  evidence  shewing  that  the  money  was  treated 
as  paid  over  to  the  creditor.  Standish  v.  Ross, 
3  Ex.  527  ;  19  L.  J.,  Ex.  185. 
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Held,  secondly,  that  if  the  money  was  not  the 
sheriffs  money,  still  ho  was  entitled  to  recover 
the  money,  which  he  ought  to  have  received  as 
soon  as  he  had  been  compelled  to  pay  for  the 
goods  seized  by  the  real  owner.    lb. 

Held,  thirdly,  that  the  sheriff  was  not  estopped 
in  another  action,  by  his  return  of  fieri  feci,  from 
saying,  that  the  then  title  of  the  debtor  was  de- 
feated by  matter  subsequent.    lb. 

Held,  fourthly,  that  the  money  having  been 
paid  by  the  sheriff  necessarily  in  ignorance  of  the 
facts,  and  without  any  misconduct,  he  was  not 
prevented  from  recovering  it  by  the  fact,  that  the 
creditor  had  in  the  meantime  paid  the-  money  to 
him,  and  therefore  could  not  be  placed  in  the 
same  situation.    lb, 

A  fi.  fa.  issued  against  the  goods  of  A.  ;  the 
goods  were  seized  by  the  bailiff.  The  execution 
creditor  authorized  the  bailiff  to  quit  possession, 
the  debtor  consenting  that  he  might  return  at 
any  time  and  sell  the  goods.  The  bailiff  accord- 
ingly gave  up  possession,  and  at  the  end  of  some 
months  returned,  and  notice  of  sale  was  given. 
Before  the  sale  another  fi.  fa.  issued  at  the  suit 
of  a  second  creditor.  To  that  writ  the  sheriff 
returned  nulla  bona.  The  second  creditor  brought 
an  action  for  a  false  return,  and  recovered  the 
value  of  the  debtor's  goods  against  the  sheriff. 
The  sheriff,  having  previously  paid  the  value  of 
such  goods  to  the  first  creditor  under  the  first  fi. 
fa.,  brought  an  action  against  him  to  recover 
from  him  that  money  : — Held,  that  he  was  en- 
titled to  recover  the  same,  unless  it  was  shewn 
by  the  debtor,  that,  at  the  time  when  the  sheriff 
made  the  payment,  he  was  acquainted  with  the 
misconduct  of  his  officer,  and  that,  as  between 
tho  sheriff  and  the  execution  creditor,  the  act  of 
the  bailiff  was  not  to  be  considered  an  act  of  the 
sheriff,  so  as  to  fix  the  latter  with  the  knowledge 
of  the  misconduct  of  his  officer.  Orowder  v. 
Long,  8  B.  &  C.  598. 

How  far  Ezeontioii  Creditor  renderi  him- 


lelf  Liable  by  Batifleatlon  of  Treapaas.]— Where 
goods  are  wrongfully  seized  by  a  sheriff  under  a 
valid  writ,  the  execution  creditor  does  not,  by  a 
subsequent  ratification  only,  become  liable  in 
trespass  for  the  original  seizure.  Wilson  v.  Tum^ 
won,  6  Scott,  N.  R.  894  ;  1  D.  &  L.  513  ;  6  M.  & 
G.  236  ;  12  L.  J.,  C,  P.  307. 

Pleadings — Safficiexicy  of.] — Action  against  a 
bailiff  for  breaking  and  entering  the  plaintiff^s 
dwelling-house,  and  there  remaining  until  he 
paid  the  bailiff  a  sum  of  money  ;  plea,  that  he 
entered  under  a  fi.  fa.,  and  warrant  thereon,  di- 
recting him  to  levy  ;  replication,  that,  before  the 
writ  ahd  warrant  were  fully  executed,  he  exacted 
more  than  the  sum  he  was  entitled  to  levy  : — 
Held,  that  the  replication  alleged  no  facts  con- 
stituting him  a  trespasser  ab  initio,  and  was 
therefore  bad.  Shortand  v.  Govett,  8  D.  &  R. 
267  ;  5  B.  &  C.  485. 

A  count  averred  that  there  were  goods  of  the 
debtor  within  the  sheriff's  bailiwick,  of  which  he 
had  notice,  and  might  have  levied  the  moneys. 
Breach,  that  he  would  not  levy  or  cause  to  be 
made  the  moneys.  Proof,  that  the  sheriff  seized 
goods  of  the  debtor  and  sold  them,  but  that  the 
s.ilc  was  improperly  conducted,  so  that  he  did 
not  make  so  much  as  ought  to  have  been  made  ,* 
and  the  plaintiff  rcceiv^  less  that  he  otherwise 
would  have  done,  and  not  enough  to  satisfy  the 
debt : — Held,  that  this  evidence  supported  the 


breach,  and  that  it  was  not  necessary  that  the 
plaintiff,  being  the  execution  creditor,  should 
declare  more  specially.  Mullett  v.  ChallU,  16 
Q.  B.  239  ;  20  L.  J.,  Q.  B.  161  ;  16  Jur.  243. 


EflSset  of.] — In  an  action  for  breaking 


and  entering  the  plaintiffs  ship,  and  seizing  and 
converting  his  goods,  the  defendants  justified 
under  a  fi.  fa.  sued  out  on  a  judgment  obtained 
against  the  coi;si|nior  of  the  go(&.  The  plain- 
tiff replied  de  injuria  su^  propria  absque  residuit 
cau64,  and  new  assigned,  that  the  defendants 
entered  the  ship  and  took  the  goods  for  other 
purposes  than  those  mentioned  in  the  plea : — 
Held,  that  on  these  pleading^  it  was  competent 
for  the  plaintiff  to  shew  at  the  trial,  in  main- 
tenance of  his  action,  that  the  acts  of  the  defen- 
dants were  not  really  done  under  or  in  execution 
of  the  wi'it,  but  for  another  purpose  and  under 
another  claim  ;  and  that  the  writ  and  proceed- 
ings under  it  were  a  mere  colour  and  contrivance 
to  get  possession  of  the  goods.  Lucas  v.  2Vbckells, 
3  M.  &  Scott,  627  ;  10  Bing.  157  ;  2  Y.  &  J.  304. 
In  Dom.  Proc.,  1  C,  &  F.  438. 

In  an  action  for  breaking  and  entering  the 
plaintiff's  house  and  taking  his  goods,  the  defen- 
dants pleaded,  as  to  the  house,  that  the  plaintiff 
was  not  possessed  ;  and  as  to  the  goods,  that  they 
were  not  his  property.  The  defendants  also 
pleaded,  as  to  the  breaking  and  entering,  other 
pleas  justifying  under  a  fi.  fa.  and  warrant  of 
execution  against  the  goods  of  B.,  which  warrant 
was  duly  delivered  to  one  of  the  defendants,  a 
bailiff,  to  be  executed,  and  that  goods  of  B., 
liable  to  be  taken  under  the  execution,  were  in  the 
house.  On  the  trial,  the  plaintiff  proved  that  he 
was  in  possession  of  the  house  and  goods  which 
had  been  conveyed  to  him  by  B.,  and  that  the 
house  was  entered  and  the  goods  taken  by  defen- 
dants, as  under  the  process  of  execution  against  B. 
The  case  for  the  defendants  was,  that  the  con- 
veyance was  fraudulent.  The  judge,  in  summing 
up,  told  the  jury,  that  on  the  pleadings  it  was 
admitted  that  the  goods  were  bond  fide  taken  in 
execution  ;  on  which  point,  therefore,  he  did  not 
ask  their  opinion  ;  and  that  the  main  question 
was,  whether  or  not  the  property  was  in  the 
plaintiff,  the  burden  of  proving  which  fact  lay 
on  him  : — Held,  a  misdirection  ;  for — 1.  The  re- 
plication de  injurilL  su&  absque  residue  causft 
admitted  the  issuing  of  the  writ  and  warrant, 
and  the  delivery  of  the  warrant  to  the  bailiff, 
but  not  that  the  seizure  was  under  the  warrant. 
2.  The  fact  that  the  seizure  was  under  the  war- 
rant was  traversable.  3.  That  fact  not  being 
admitted  on  the  record,  and  no  evidence  of  it 
having  gone  to  the  jury,  the  defendants  were  in 
tho  situation  of  wrongdoers,  against  whom  pos- 
session alone  was  a  sufficient  title.  4.  That  the 
plaintiff,  having  proved  possession,  might  recover 
in  respect  of  the  goods  as  well  as  the  house, 
though  he  had,  by  his  pleading,  claimed  property 
in  the  goods.  Camaby  v.  Welby,  8  A.  &  E. 
872  ;  1  P.  &  D.  98. 

Where  a  declaration  alleged  that  the  sheriff 
took  in  execution  goods  of  the  judgment  debtor 
of  the  value  indorsed  on  the  writ,  and  levied  the 
same  thereout,  to  which  he  pleaded  that  he  did 
not  levy  : — Held,  that  he  might  under  that  plea 
shew  that  the  plaintiff's  judgment  was  obtained 
by  fraud,  and  that  the  defendant  had  paid  over 
the  proceeds  of  the  levy  to  another  execution 
creditor,  although  the  writ  of  the  latter  was  sub- 
sequent in  date  to  that  of  the  plaintiff.    Shat' 
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tocJc  V.  Carden,  6  Ex.  725  ;  2  L.,  M.  &  P.  466  ;  21 
L.  J.,  Ex.  200. 

To  trover  by  assignees  for  goods  the  defendant 
pleaded  that  the  bankrupt  being  indebted  to 
him  before  the  bankruptcy,  he  had  sued  him,  and 
had  recovered  judgment  against  him,  and  issued 
execution  thereon;  and  that  the  sheriff  had 
seized  the  goods  under  a  fi.  fa.,  and  had  sold 
them  under  the  writ,  which  was  the  conversion 
complained  of  : — Held,  that  the  plea  amounted 
to  not  guilty.  Yming  v.  Cooper,  6  Ex.  259  ;  20 
L.  J.,  Ex.  136. 

Evidence  as  to.]  —  A.,  a  sheriff's  officer, 
to  whom  a  fi.  fa.  was  directed,  offered  for  a 
pecuniary  consideration  to  delay  its  execution 
for  a  few  days.  B.,  who  exercised  the  office  of 
bailiff  to  the  sheriff,  in  partnership  with  A., 
afterwards  illegally  executed  the  writ,  by  break- 
ing open  an  outer  door ;  and  A.  subsequently 
withdrew  his  men  from  possession  on  payment 
of  the  amount  indorsed  on  the  writ,  and  of  a 
bonus  to  himself  :—  Held,  sufficient  to  warrant 
the  jury  in  finding  A.  to  be  a  co-trespasser,  as 
having  authorized  the  unlawful  act  of  his  partner 
B.  BruMwick  QDuke)  v.  Slomma?^^  8  C.  B.  317  ; 
]  8  L.  J.,  C.  P.  299. 

In  such  a  case  the  damages  are  peculiarly  in 
the  discretion  of  the  jury  ;  and  they  may  include 
the  sum  paid  for  the  withdrawal  of  the  execu- 
tion,   lo. 


Of  Exeention  Debtor.] — ^A.  sued  out  a  fi.  fa. 


against  the  goods  of  B.,  and  the  sheriff  executed 
a  bill  of  sale  of  certain  goods  to  A.  After  this, 
B.  remained  in  possession  of  the  goods,  and  the 
sheriff  again  took  them  under  another  execution 
against  B. : — Held,  that  in  an  action  brought  by 
A.  against  the  sheriff  for  taking  these  goods,  the 
declarations  of  B.  were  evidence  for  the  sheriff, 
to  shew  that  A.*s  execution  was  merely  colour- 
able.    Willies  V.  Farlei/,  3  C.  &  P.  396. 


Of  Execation  Creditor.] — If  an  execution 


creditor  has  indemnified  the  sheriff,  what  he  says 
is  evidence  in  an  action  against  the  sheriff,  for 
taking  the  plaintiff's  goods  under  an  execution 
against  a  third  person.  Proctor  v.  Laitison,  7 
0.  &  P.  629. 


Of  Illegal  Entry.] — In  an  action  against 


a  sheriff  for  illegally  entering  the' plaintiff's  pre- 
mises for  the  purpose  of  executing  a  fi.  fa.,  the 
declaration  stated  that  the  defendant  on  the  6th 
March,  1853,  broke  and  entered  the  premises  of 
the  plaintiff,  and  continued  and  remained  there- 
in a  long  space  of  time,  to  wit,  eight  days: — 
Held,  that  evidence  was  admissible  of  an  entry 
on  the  day  first  named,  and  also  on  a  subsequent 
day,  although  the  defendant  had,  after  the  first 
entry,  left  the  premises  without  intending  to 
return.  Pere'ival  v.  Stamp^  9  Ex,  167  ;  2  C. L.  R. 
282  ;  23  L,  J.,  Ex.  25. 


As  to  Person  against  whom  Writ   is 


Issued— Father  and  Son  having  same  Hame.] 
If  father  and  son  bear  the  same  name,  and  a  fi. 
fa.  issues  against  the  son,  but  without  the  addi- 
tion of  "  the  younger,"  prim&  facie  the  father  is 
intended.  Jarmnin  v.  Hooper,  7  Scott,  N.  R. 
663  ;  1  D.  &  L.  769  ;  6  M.  &  G.  827  ;  13  L.  J., 
C.  P.  63  ;  8  Jur.  127. 

This   is   merely  a   primfl.   facie  intendment, 
and,  therefore,  if  a  sneriff  under  such  a  writ 


takes  the  father's  goods,  and,  to  an  action  of 
trespass  by  the  father,  pleads  that  the  fi.  fa.  was 
issued  against  him,  the  primft  facie  intendment 
may  be  rebutted,  and  the  sheriff  made  liable,  by 
shewing  that  the  judgment  was  obtained  and 
the  writ  issued  against  the  son.    lb, 

J.  Bifirht  to  Oontrlbutlon  or  Indemnity. 

Of  Anotioneer  against  Sheriff.] — Where  the 
owner  of  goods  recovered  in  trespass  against  a 
sheriff,  the  auctioneer,  and  others  who  had  taken 
and  sold  the  goods  under  a  fi.  fa.,  and  levied  the 
whole  damages  on  the  auctioneer  alone,  who  was 
only  employed  by  the  sheriff's  officer: — Held, 
that  the  auctioneer  had  no  right  of  action  for 
contribution  against  any  of  his  co-defendants, 
and  that  there  was  no  implied  promise  of  indem- 
nity on  the  part  of  the  sheriff.  Farehrother  v. 
Amley,  1  Camp.  343. 

Of  Sheriff  against  Execution  Creditor.] — H. 

delivered  a  fi.  fa.  to  a  sheriff  to  be  executed 
against  the  goods  and  chattels  of  D.,  and  pointed 
out  some  cattle  on  the  lands  of  D.  as  being  the 
property  of  D.,  when  in  reality  they  were  not ; 
and,  upon  this  representation,  the  sheriff  took 
them  in  execution.  The  real  owner  sued  the 
sheriff  and  recovered,  and  the  sheriff  then  sued 
H.  for  his  damages  and  costs  incurred  through 
the  misrepresentation  : — Held,  that  he  was  en- 
titled to  recover  them  against  H.  Ifuniphrys 
V.  Pratt,  2  Dow  &  Clark,  288  ;  5  Bligh,  N.  S. 
154. 

(The  ground  of  the  decision  was,  that  a  sheriff 
is  a  public  officer,  and  as  such  is  liable  to  an 
action  if  he  refuses  to  execute  the  writ — per 
Tenterden,  C.  J.,  Clark's  Index,  306.) 

A  bailiff,  having  seized  goods  under  a  fi.  fa. 
against  B.,  was  authorized  by  A.,  the  creditor, 
to  quit  possession,  B.  consenting  that  he  might 
return  and  sell.  The  bailiff  quitted  possession, 
and  afterwards  returned  and  sold,  and  the  sheriff 
paid  the  proceeds  to  A.  Before  the  sale,  C. 
issued  a  fi.  fa.  against  B.,  to  which  the  sheriff 
returned  nulla  bona.  C.  recovered  the  value  of 
the  goods  from  the  sheriff  in  an  action  for  a 
false  return  :  —Held,  that  A.  was  liable  to  the 
sheriff  for  the  damages  and  costs  recovered  by 
C,  unless  he  could  shew  that  the  sheriff  was 
cognizant  of  the  misconduct,  or  that  the  action 
was  brought  for  the  benefit  of  the  bailiff. 
Crowder  v.  Long,  3  M.  &  R.  17  ;  8  B.  &  C.  598. 

4.  On  Writ  op  Venditioni  Exponas, 

What  is.] — The.  legal  and  proper  mode  of 
compelling  a  sale  by  the  sheriff  is  by  a  writ  of 
venditioni  exponas.  Cameron  v,  Peyn^lds,  Cowp. 
406. 

A  venditioni  exponas  is  a  branch  of  the  writ 
of  fi.  fa.,  not  a  distinct  process.  Hvghes  v. 
Reef,  7  D.  P.  C.  56  ;  4  M.  &  W.  468  ;  1  H.  &  H. 
347. 

Liability  of  Sheriff  for  not  Selling.]— Where 
the  sheriff  in  Michaelmas  term  returned  to  a  fi. 
fa.  "  goods  in  hand  for  want  of  buyers,  value  un- 
known," and  no  further  proceedings  were  taken 
by  the  plaintiff  until  the  Trinity  term  following, 
but  in  the  interim  the  goods  were  seized  under 
an  extent :  the  court  would  not  compel  the 
sheriff  to  make  good  the  loss  to  the  plaintiff,  and 
quashed  a  distringas  which  had  been  issued  for 
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that  purpose,  althoagh  it  appeared  that  the 
sheriff  had  lain  by  so  long  at  the  request  and 
with  concurrence  of  the  sheriffs  officer,  Ilutson 
V.  Hatfield,  3  B.  &  A.  204. 

The  coart  refused  to  grant  an  attachment 
against  a  sheriff  for  not  selling  goods  under  a 
venditioni  exponas,  where  he  had  returned  he 
coald  not  sell  for  want  of  buyers.  Anon.,  2  Chit. 
390. 

And  when  he  had  returned  that  part  of  the 
goods  levied  remained  in  his  hands  for  want  of 
purchasers.    Leander  v.  Banters,  1  B.  &  P.  i)o9. 

Where  several  writs  of  fi.  fa.  at  the  suit  of 
different  persons  against  the  same  defendant, 
were  successively  delivered  to  the  sheriff,  to  the 
last  of  which  he  returned  that  he  had  seized 
goods,  which  remained  in  his  hands  for  want  of 
buyers,  but  stated  nothing  about  the  previous 
writs  ;  the  court  afterwards  relieved  the  sheriff 
from  an  attachment  for  not  returning  the  ven- 
ditioni exponas,  on  his  paying  over  the  balance 
remaining  in  his  hands  after  satisfying  the  for- 
mer writs.  Beg,  v.  Hertfordshire  (^Sheriff),  9 
D.  P.  C.  916. 


Betnm  to  Fi.  fa.  of  ''Ho  Buyers"— 


Goods  Sold  by  Auctioneer  without  the  Knowledge 
of  Sheriff— LiabiUty  of  Sheriff.]— A  sheriff  re- 
turned to  a  fi.  fa.  the  seizure,  ana  that  the  goods 
remained  in  his  hands  for  want  of  buyers,  he 
being  at  the  time  unaware  that  the  goods  had 
been  sold  by  the  auctioneer  (the  plaintiff's 
brother)  by  private  contract  j  and  the  day  after 
this  return  the  plaintiff  issued  a  venditioni  ex- 
ponas. In  an  action  by  him  against  the  sheriff 
lor  a  false  return  : — Meld,  that  under  the  cir- 
cumstances under  which  the  writ  was  issued, 
the  judge  was  right  in  refusing  to  direct  the 
jury  to  find  some  damages  for  the  plaintiff  in 
respect  of  issuing  this  writ.  Levy  v.  Hale,  29 
L.  J.,  C.  P.  127  ;  6  Jur.,  N.  S.  702  ;  1  L.  T.  132  ; 
8  W.  B.  125. 

A  sheriff  returned  to  a  venditioni  exponas  ac- 
counting for  the  disposal  of  the  proceeds  of  the 
fiale,  by  stating  an  application  of  a  part  to  pay- 
ment of  rent  due  to  the  landlord  of  the  premises 
in  which  the  seizure  took  place,  and  the  reten- 
tion of  the  remainder  for  charges '  to  which  he 
was  entitled,  with  the  exception  of  a  sum 
charged  for  possession-money.  But  the  premises 
where  the  seizure  occuiTcd  consisted  of  two 
tenements,  held  of  different  landlords ;  and  be- 
sides the  sum  accounted  for  by  the  sheriff  as  for 
rent  paid  to  one  of  the  landlords,  there  was  owing 
for  rent  to  the  other  a  sum  exceeding  the  value 
of  the  proceeds.  In  an  action  by  an  execution 
creditor  against  the  sheriff  for  a  felse  return  : — 
Held,  that  the  sheriff  might  shew  that  the  second 
rent  was  due.    lb, 

Betnm  to.] — A  sheriff  having  returned  a  levy 
under  a  fi.  fa.  cannot  return  to  the  venditioni  that 
he  has  sold  the  goods  but  detains  the  money  for 
another  party,  under  a  prior  writ  of  execution. 
Roioe  V.  Tapp,  9  Price,  317. 

If,  to  a  venditioni  exponas  for  goods  already 
taken  in  execution  with  a  clause  of  fi.  fa.  for  the 
residue,  the  sheriff  returns  that  he  has  made  of 
the  goods  20Z.,  but  omits,  "  by  mistake,"  to  re- 
turn nulla  bona  to  the  fi.  fa.,  the  court  will  allow 
the  sheriff  to  amend  the  return,  and  will  set  aside 
an  attachment  issued  against  him  for  not  making 
the  return.  Rex  v.  Monmouth  (^Slieriff),  I  Marsh. 
344. 


5.  Delating  Execution  of  Writ. 

When  Action  Xaintainable  for.]— If  a  sheriff 
unnecessarily  delays  putting  a  writ  of  execution 
in  force,  an  action  lies  against  him  at  the  suit 
of  the  execution  creditor,  though  no  actual  pecu- 
niary damage  has  arisen  from  the  default.  Clif' 
ton  V.  Hooper,  6  Q.  B.  468  ;  14  L.  J.,  Q.  B.  1  ;  8 
Jur.  958. 

The  measure  of  damages  for  such  default  is 
not  necessarily  the  whole  debt,  but  such  a  sum 
as  the  jury  thinks  equivalent  to  the  real  loss.  lb. 

If  there  is  no  actual  loss,  still,  in  the  case  of 
final  process,  the  plaintiff  must  have  nominal 
damages.    lb. 

It  is  sufficient  in  such  action  if  the  jury  finds 
that  the  sheriff  could  have  executed  the  pro- 
cess, and  omitted  doing  so  ;  it  need  not  be 
expressly  found  that  he  ought  to  have  executed. 
lb. 

An  action  is  maintainable  against  a  sheriff  for 
wilfully,  and  without  any  reasonable  or  probable 
cause,  delaying  to  sell  the  goods  of  the  plaintiff 
which  he  has  seized  under  a  levari  facias.  Car- 
lUe  V.  Parkins,  3  Start  163. 

The  lessor  of  the  plaintiff  in  ejectment,  having 
recovered  judgment  against  the  casual  ejector, 
obtained  a  habere  fiicias  possessionem,  and  de- 
livered the  warrant  to  the  sheriff's  officer  to  be 
executed.  The  sheriff  having  received  notice 
that  the  landlord  intended  to  apply  to  set  aside 
the  proceedings  for  irregularity,  his  officer  did 
not  execute  the  writ ;  and  the  proceedings  were 
afterwards  set  aside  by  a  judge's  order,  but  not 
for  irregularity,  the  landlord  being  let  in  to 
plead  on  payment  of  costs.  The  sheriff  had  not 
been  ruled  to  return  the  writ.  The  lessor  of  the 
plaintiff  incurred  expense  before  the  judgment 
was  set  aside  in  endeavouring  to  get  the  writ 
executed,  which  expense  the  master  refused  to 
allow  on  taxation  : — Held,  that  he  was  entitled 
to  recover  this  expense  in  an  action  against  the 
sheriff  for  delaying  to  execute  the  writ.  Mason 
V.  Paynter,  1  Q.  B.  974  ;  1  G.  &  D.  381  ;  6  Jur. 
214. 

A  sheriff  is  not  justified  in  delaying  the  exe- 
cution of  a  ca.  sa.  or  a  fi.  fa.,  for  the  purpose  of 
enabling  the  judgment  debtor  to  caiTy  on  his 
business  (even  though  the  sheriff  bon&  fide  be- 
lieves that  by  so  doing  he  may  the  better  enable 
the  debtor  to  raise  the  money),  and  his  doing  so 
renders  him  liable  to  an  attachment.  Terrell  v. 
Fisher,  10  W.  R.  796.  See  also  cases  ante,  col. 
1129. 


V.   TURNING  OVER  WRITS  AND  RULING 
SHERIFF  TO  RETURN  WRITS. 

Sending  Warrant  by  Letter— Hot  reeeived  by 
Sheriffl]  —  Where  the  plaintiff's  attorney  ob- 
tained from  the  sheriff's  deputy  in  London  a 
warrant,  which  he  sent  to  an  officer  in  the  coun- 
try by  the  post,  but  did  not  pay  the  postage, 
and  the  officer  having  in  consequence  refused  to 
take  in  the  letter,  it  was  returned  to  the  dead 
letter  office: — Held,  that  under  these  circum- 
stances the  sheriff  could  not  be  called  on  to 
return  the  writ.  Hart  v,  Weatherley,  4  D.  P. 
C.  171. 

Betnm  to  Fi.  fa.  where  a  Ca.  sa.  has  been  sub- 
sequently Issued.] — A  plaintiff  sued  out  a  fi.  fa. 
into  Bedfordshire,  and  lodged  it  in  the  office  of 
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the  deputy  under-sheriff  of  London.  On  the 
receipt  of  it,  the  under-sheriff  wrote  to  say  the 
defendant  had  no  effects  ;  the  plaintiff  there- 
upon immediately  sued  out  a  ca.  sa.,  and  lodged 
it  at  the  same  office.  Before  the  return  of  the 
a.  fa.,  finding  that  the  defendant  had  effects,  the 
plaintiff's  attorney  wrote  to  the  under-sheriff 
not  to  execute  the  ca.  sa. : — Held,  that  the 
sheriff  was  bound  to  return  the  fi.  fa.  Smith  v. 
Jiihtison,  2  C,  M.  &  R.  350  ;  1  Gale,  357  ;  5  Tyr. 
981  ;  4  D.  P.  C.  208. 

Betom  to  Fi.  fit.  previous  to  iiiue  of  Ca.  la.] 
— Where  the  execution  of  a  fi.  fa.  is  intrusted  to 
a  special  bailiff  appointed  by  the  judgment 
creditor,  who  seizes  goods  which,  upon  a  claim 
being  made  by  a  third  party,  he  afterwards 
relinquishes,  the  proper  course  for  the  judgment 
creditor  to  take,  if  he  wishes  to  issue  a  ca.  sa. 
(without  pledging  himself  to  shew  the  validity 
of  the  claim  made),  is  to  request  the  sheriff  to 
return  the  fi.  fa.,  such  request  to  be  accompanied 
by  a  statement  of  the  object  for  which  such  a 
return  is  required,  and  by  an  offer  to  indemnify. 
Jlardhig  v.  Jlolden  or  Holder,  2  M.  &  G.  9H  ;  3 
Scott,  N.  R.  293.  See  Bradley  v.  Can',  3  Scott, 
N.  R.  523  J  3  M.  &  G.  221. 

Falie  Betum — Scire  fieri  Inquiry — Costs  ofj 

— In  an  action  against  executors,  the  plaintiff, 
having  obtained  a  verdict,  sued  out  a  fi.  fa. 
against  the  goods  of  the  testator,  to  which  the 
sheriff  returned  nulla  bona.  A  scire  fieri  inquiry 
then  issued,  to  which  the  sheriff  also  returned 
nulla  bona.  This  return  was  set  aside,  on  the 
ground  that  there  was  evidence  of  a  devastavit, 
and  a  new  scire  fieri  inquiry  issue  l.  The  execu- 
tors then  paid  to  the  sheriff  the  debt  and  costs  in 
the  original  action,  and  he  returned  that  he  had 
levied  them  out  of  the  goods  of  the  testator  : — 
Held,  that  the  sheriff  should  be  made  a  party  to 
a  rule,  to  compel  payment  to  the  plaintiff  of 
the  costs  of  the  two  inquiries.  Palmer  v. 
Waller,  5  D.  P.  C.  315  ;  2  Gale,  105  ;  1  M.  &  W. 
683. 

Sheriff  Delaying  Betnm.] — On  the  3rd  August 
the  sheriff  levied.  On  the  4th  September  he 
was  ruled  to  return  the  writ  in  eight  days.  On 
the  day  after  the  expiration  of  this  rule  the 
defendant  died.  The  writ  was  not  returned 
until  the  Ist  November.  The  court  set  aside,  on 
payment  of  costs,  an  attachment  against  the 
sheriff,  it  not  appearing  that  the  plaintiff  could 
have  sustained  injury  by  the  officer's  neglect. 
Jieff,  V.  JSsxex  (.Sheriff),  8  Scott,  363 ;  6  Bing. 
N..'C.  150j  8  D.  P.  C.  5. 

Xandates.] — Where  a  ca.  sa.  without  a  non 
omittas  clause  has  been  directed  to  the  sheriff, 
and  he  has  issued  his  mandate  to  the  bailiff  of  a 
liberty  in  which  the  defendant  resides,  and  after 
obtaining  time  to  return  the  writ,  he  has  re- 
turned capi  corpus  in  due  time,  the  l)ailiff  cannot 
be  compelled  to  return  the  mandate,  although 
he  has  also  obtained  time  to  return  it.  Jackmn 
V.  Taylor,  5  D.  P.  C.  140 ;  2  H.  &  W.  135.  See 
Jackkon  v.  imi,  2  P.  &  D.  455  ;  10  A.  &  E.  477. 

An  instrument,  in  form  a  sheriff's  wan*ant  to 
levy  execution,  was  addressed  by  the  sheriff  to 
S.  and  Job  Doe.  S.  was  deputy  bailiff  of  a 
liberty,  and  having,  on  consultation  with  the 
chief  bailiff's  agent,  acted  on  this  warrant  as  if 
a  mandato  to  the  bailiff  of  the  liberty  : — Held, 


'  that  the  chief  bailiff  was  bound  to  make  a  re- 
I  turn,  and  could  not  insist  that  no  mandate  had 
!  been  delivered  to  him.  Platel  v.  Dowse, \^  Bing. 
I  N.  C.  204  ;  5  Scott,  549  ;  1  Am.  38. 
,  A  mandate  was  issued  by  the  sheriff  of  York, 
I  directing  the  bailiff  of  a  liberty  within  that 

1  county  to  take  the  defendant  on  a  ca.  sa.  The 
bailiff  took  the  defendant  and  carried  him  to 
the  county  gaol,  which  was  out  of  the  liberty. 
The  defendant  was  afterwards  discharged  under 
the  Insolvent  Debtors  Act,  and  the  plaintiff 
appointed  assignee  of  his  estate  : — Held,  that 
the  plaintiff  was  thereby  estopped  from  ruling 
the  bailiff  to  return  the  mandate.  Hepmorth  v, 
Sanderson  1  M.  &  Scott,  64  ;  8  Bing.  19. 

After  Compromise  between  the  Parties.  ] — The 
fact  of  a  compromise  between  the  parties,  or  of 
a  claim  for  rent  by  the  landlord,  does  not  relieve 
the  sheriff  from  the  necessity  of  making  a  return. 
BaUon  v.  Meggat,  3  D.  P.  C.  557. 

Where  a  ca.  sa.  has  been  sued  out,  and  the 
parties  subsequently  compromise,  the  court  will 
not  compel  the  sheriff  to  return  the  writ,  al- 
though he  has  been  ruled  to  do  so  by  the  plain- 
tiff's attorney,  without  whose  consent  the  com- 
promise has  been  effected.    Hedges  v.  Jordan,  5 

1  D.  P.  C.  6. 

Failnre  to  Betnm  after  Bnle— Costs.] — Where 
a  sheriff  had  failed  to  make  any  return  to  a  writ 
of  fi.  fa.,  notwithstanding  an  order  of  course 
directing  him  to  make  his  return  forthwith,  he 
was,  upon  an  application  ex  part«  against  him 
for  an  order  nisi,  directed,  upon  the  authority  of 
Ecans  v.  Davles  (7  Beav.  81),  to  pay  both  the 
costs  of  the  order  nisi  and  of  the  previous  order 
of  course.  UeirofCs  Estate,  In  re.  Hall  v.  Ley, 
12  Ch.  D.  795  ;  48  L.  J.,  Ch,  688  ;  27  W.  R.  750. 

Who  Entitled  to  Bole— Defendant.]— It  is  ir- 
regular  that  a  defendant  should,  without  the 
plaintiff's  authority,  rule  the  sheriff  to  return  a 
ca.  sa.,  which  has  not  been  executed,  but  such 
proceeding  is  not,  in  itself,  a  contempt  of  process 
of  the  court.     Daniels  v.  Gompertz,  3  Q.  B.  322  ; 

2  G.  &  D.  751. 

The  court  will  not  assent  to  an  application  on 
the  part  of  the  defendant  against  a  sheriff  to 
return  a  ca.  sa.  issued  against  him,  unless  he 
shews  some  special  grounds  for  the  application. 
Williams  v.  Webb,  2  D.,  N.  S.  904 ;  5  Scott, 
N.  K.  901  ;  7  Jur.  155. 

Where  the  sheriff  seizes  goods,  and  keeps  pos- 
session at  the  defendant's  desire,  to  enable  him 
to  pay  the  debt  and  costs  without  sale  ;  the  de- 
fendant, after  such  payment,  may  rule  the 
sheriff  to  return  the  writ.    Edmunds  v.  Watson, 

2  Marsh.  330 ;  7  Taunt.  5. 

The  defendant  as  well  as  the  plaintiff  may 
rule  the  sheriff  to  return  the  writ.  France  v. 
Clarkson,  2  D.  P.  C.  532. 

Where  a  defendant,  against  whom  a  fi.  fa.  had 
issued,  became  a  bankrupt  after  the  seizure,  and 
his  assignees  made  an  arrangement  with  the 
sheriff  as  to  the  disposal  of  the  goods  : — ^Hdd, 
that  the  sheriff  could  not  be  ruled  to  return  the 
writ  on  behalf  of  the  bankrupt.  Gilbert  v. 
^Vhalley,  2  C,  M.  &  R.  722. 

Where  a  fi.  fa.  has  been  executed,  it  is  compe- 
tent to  the  defendant,  without  shewing  special 
grounds,  to  call  upon  the  sheriff  to  return  it. 
niehardson  v.  Trundle,  8  C.  B.,  N.  S.  474  ;  29 
L.  J.,  C.  P.  310  ;  7  Jur.,  N.  S.  28  ;  2  L.  T.  568. 
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E£foot  of  BnliiLg.]— The  act  of  ruling  the 
sheriff  to  retarn  a  fi.  fa.  does  not  estop  the  plain- 
tiff from  shewing  that  the  writ  was  not  a  good 
writ ;  neither  does  the  filing  it  of  record  amrm 
the  existence  of  a  void  writ.  Jo7U'ii  v.  Williams, 
8  M.  &  W.  349  ;  9  D.  P.  C.  302. 

.  Enlftrging  Time  for  Betnm.] — ^Where  a  defen- 
dant had  been  arrested  on  a  ca.  sa.,  but  was  too 
ill  to  be  removed  from  his  house,  without  danger 
to  his  life,  the  court  enlarged  the  time  for 
returning  the  writ,  but  would  not  afford  the 
sheriff  any  relief  against  the  extra  costs  of 
keeping  up  the  caption.  Jofies  v,  Robinson,  11 
M.  &  W.  758  ;  2  D.,  N.  S.  1044  ;  12  L.  J.,  Ex.  415  ; 
7  Jur.  667. 

Change  of  Sheriifii.] — The  same  sheriff,  by 
whom  any  writ  directed  and  delivered  to  him  is 
executed  while  in  office,  ought  to  make  his 
return  to  the  same,  and  hand  such  writ  and 
return  over  to  the  new  sheriff  who  comes  into 
office  before  the  return-day ;  and  such  new 
sheriff  will  return  the  writ  with  the  old  sheriff's 
return  thereon ;  and  if  the  old  sheriff,  after 
arresting  the  defendant,  suffers  him  to  escape  and 
goes  out  of  office  before  the  return-day,  he  alone 
is  answerable  for  the  escape.  Rex  y.  Middlesex 
QSlieriff),  4  East,  604  ;  1  Smith,  286. 


Liability  of  former  Sheriff.] — ^A  sheriff  is 


bound,  subsequently  to  the  abolition  of  his  office 
by  act  of  parliament,  to  account  for  all  writs 
previously  executed  by  him.  Waimet  v.  PoukfU, 
2  D.,N.  S.  531  ;  12  L.  J.,  Ex.  23. 

A  fi.  fa.  was  put  into  the  sheriff's  hands  on  the 
1 4th  December,  1833,  returnable  on  the  30th.  The 
sheriff  went  out  of  office  on  the  14th  February 
following.  A  rule  to  return  the  writ  was  taken 
out  in  June  following,  which  was  served  in  the 
same  month  on  the  under-sheiiff  of  the  new 
sheriff  ;  but  it  was  not  sen'ed  on  the  under-sheriff 
of  the  old  sheriff  till  November  following : — Held, 
that  an  attachment  afterwards  obtained  against 
the  old  sheriff  for  not  returning  the  writ  was 
irregular,  and  the  court  set  it  aside.  Yaroth, 
Ywroth,  or  Yrath  v.  Hopkins,  2  C,  M.  iL 
R.  250;  3  D.  P.  C.  711 ;  1  Gale,  141  ;  5  Tyr. 
794. 


When  not   requested  to   return   Writ 


within  Six  Months  of  Expiration  of  Office.]  >- 
A  sheriff  is  not  liable  to  an  attachment  for  not 
returning  a  writ,  if  not  called  upon  by  a  rule  of 
court  within  six  months  after  the  expiration  of 
his  office,  notwithstanding  that  he  was  requested 
by  the  party  to  return  it  before  the  six  months 
expired.    Rex  v.  Jones,  2  T.  R.  1. 

A  sheriff  is  not  liable  to  be  called  upon  to  re- 
turn process  unless  within  six  lunar  months  after 
the  expiration  of  his  office,  and  the  day  on  which 
he  goes  out  of  office  is  to  be  reckoned  as  part  of 
the  six  months.  Rex  v.  Adderley,  2  BougL 
463. 

A  sheriff  having  been  ruled  to  return  a  writ 
more  than  six  months  after  the  expiration  of  his 
office,  the  London  agent  of  his  under-sheriff  ob- 
tained an  order  for  a  week's  further  time  to  return 
the  writ : — Held,  that  obtaining  the  rule  after 
six  months  was  merely  an  irregularity,  and 
that  such  irregularity  was  waived  by  obtaining 
the  order  for  further  time  to  return  the  writ. 
Walhcr  t.  Davis,  3  H.  t  N.  374  ;  27  L.  J.,  Ex. 
387. 

VOL.  VI. 


LiabiUtj  of  Hew  Sheriff:]— A  sheriff  is 

not  liable  to  an  attachment  for  not  returning  a 
writ  which  has  not  been  transferred  to  him  by 
his  predecessor  in  office,  notwithstanding  the 
3  &  4  Will.  4,  c.  99,  s.  7.  Thomas  v.  Kewvian,  2 
D.,  N.  S.  33. 

The  new  sheriff  is  not  answerable  for  the 
escape  of  a  debtor  taken  in  execution,  and 
removed  to  London  by  habeas  coii)us  in  the  time 
of  his  predecessor,  and  not  delivered  over  to  him 
by  indenture  under  20  Qeo.  2,  c.  37,  s.  1.  David- 
son V.  Seymour,  M.  &  M.  34. 


VI.    ATTACHMENT  OF  SHERIFF. 

1.  Liability  op. 

• 

(Grounds  for.] — The  court  will  grant  an  attach- 
ment against  a  sheriff  for  returning  an  escape  of 
an  execution  debtor,  notwithstanding  5  &  6  Vict, 
c.  98,  s.  31.  Reg,  v.  Leicestershire  (^Sheriff), 
In  re,  Arden  v.  JBtJiaham,  1  L.,  M.  k  P.  414  ; 
11  C.  B.  637;  19  L.  J.,  C.  P.  320;  14  Jur. 
1026. 

Where  a  sheriff's  officer  was,  as  he  alleged,  in 
possession  of  goods  under  a  fi.  fa.  issued  out  of 
the  Court  of  Common  Pleas,  and  an  officer  of  the 
Palace  Court  levied  and  took  away  the  goods, 
under  process  of  that  court,  using  no  violence,  the 
court  refused  to  grant  an  attachment  against  the 
officer  of  the  Palace  Court,  there  being  reason  to 
believe  that  the  possession  of  the  sheriff's  officer 
was  a  matter  in  dispute.  White  v.  Chappie,  4 
C.  B.«28  ;  16  L.  J.,  C.  P.  233  ;  11  Jur.  643. 

An  interpleader  order  directed  the  sheriff  to- 
sell  goods  seized  under  a  fi.  fa.  Before  the  salCr 
the  judgment  debtor  became  bankrupt,  and  the 
goods  were  claimed  by  a  messenger  of  .the  Court 
of  Bankruptcy,  and  the  sheriff  gave  up  possession 
to  the  messenger.  The  court  refused  an  attach- 
ment against  the  sheriff  for  contempt  of  court  in 
not  selling  the  goods.  Collins  v.  Cliff,  U  W.  R. 
786. 

A  demand  of  costs,  which,  by  the  rule,  are  pay- 
able to  a  high-sheriff,  made  under  the  authority 
of  a  power  of  attorney  executed  by  the  imder- 
sheriff,  after  the  high-sheriff  has  gone  out  of 
office,  is  sufficient  to  support  an  attachment.  Reg, 
V.  Mattey,  6  D.  P.  C.  515. 

If  a  sheriff's  officer  is  guilty  of  extortion,  the 
party  complaining  may  call  upon  the  sheriff  to 
shew  cause  why  he  should  not  refund  the  excess, 
and  upon  the  officer  to  shew  cause  why  an  at* 
tachment  should  not  issue  against  him  under  the 
same  rule.  Blalte  v.  Newborn,  2  B.  C.  Rep.  263  ; 
5  D.  &  L.601  ;  17  L.  J.,  Q.  B.  216  ;  12  Jur.  882. 

Kon-Setnm — Subsequent  Direotions  by  Credi- 
tor— ^Waiver  of  Bight  to  Attaehnient.]->A  plain- 
tiff does  not  waive  his  right  to  an  attachment 
against  a  sheriff  for  not  duly  returning  a  fi.  fa.,, 
by  directing  him,  after  the  expiration  of  the  rule 
to  return  the  writ,  to  proceed  with  the  execution^ 
which  had  been  suspended  by  an  adverse  claim. 
Hotoitt  V.  Rickaby  or  Richby,  9  M.  &  W.  62  ;  1 
D.,  N.  S.  389. 

Applieation  for— When  made.] — ^An  attach- 
ment against  a  sheriff  may  be  moved  for  at  the 
rising  of  the  court  on  the  last  day  of  term  (where 
a  rule  to  return  the  writ  expires  on  that  day), 
after  the  period  for  closing  the  office  has  passed, 
if  the  motion  is  made  on  an  affidavit  stating 
that  no  return  was  made  at  the  closing  of  the 
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oflSce,  Reg.  v.  Shrojjshire  ^Sheriff),  9  Jur. 
12. 

For  not  retuming  a  Writ  of  Fi.  fa. — 

How  made.1 — An  application,  or  notice,  under 
Ord.  XLIV.  r.  2,  to  attach  the  sheriff  for  not 
retuming  a  writ  of  fi.  fa.,  should  be  for  an  order 
nisi    Fowler  v.  Ashford,  45  L.  T.  46. 

An  attachment  against  the  sheriff  for  not 
returning  a  writ  of  fi.  fa.  is  not,  as  formerly, 
obtained  as  of  course,  but  since  Oi^.  XLIV.  r.  2, 
can  only  be  applied  for  "  on  notice."  Jupp  v. 
Cooper,  5  C.  P.  D.  26  ;  28  W.  K.  324. 

Bole  for.] — ^A  rule  for  an  attachment  against  a 
sheriff,  for  tne  non-payment  of  money  directed  to 
be  paid  by  an  order  made  a  rule  of  court,  and  of 
the  costs  of  the  rule,  is  only  in  the  first  instance 
a  rule  to  shew  cause.  Hatfield  v.  JIaverfield  or 
Hatherficld,  6  M.  &  G.  724  ;  1  D.  &  L.  809  ;  7 
Scott,  N.  R.  430. 

In  discussing  a  rule  nisi  for  an  attachment 
against  a  sheriff  for  an  insufficient  return  to  a 
writ,  the  court  will  not  take  cognizance  of  the 
return,  unless  an  office  copy  is  produced,  verified 
by  affidavit  by  a  pai-ty  as  to  his  belief  that  no 
sufficient  return  has  been  made.  WiUon  t. 
(Tiamhers,  5  N.  &  M.  431 ;  1  H.  &  W.  682. 

Senrice  of.] — To  gix)und  an  attachment 

absolute  against  a  sheriff  for  not  returning  a 
writ,  the  service  must  be  personal  upon  the 
under-sheriff  at  his  public  office.  Anon.,  Lofft, 
301. 

Or  upon  his  deputy  appointed  under  3  &  4 
Will.  4,  c.  42,  8.  20.  Woodland  v.  Fuller,  2  P. 
&  D.  570;  11  A.  &E.  859. 

Iisne  of  Writ.] — An  attachment  for  not  re- 
tuming a  ca.  sa.  against  a  sheriff  must  issue  to 
elisors  in  the  first  instance,  if  the  coroner  is  the 
defendant  in  the  action.  B^g,  v.  Ghtmorgan- 
shire  (SheHff^,  1  D.,  N.  S.  308. 

Delivery  of  an  attachment  against  a  sheriff  to 
the  managing  clerk  of  the  London  agent  of  the 
coroner,  is  not  sufficient  to  allow  of  an  attach- 
ment issuing  against  the  coroner  for  not  rotum- 
ing  the  attachment.  Fecer  v.  Auhin,  1  H.  &  W. 
332. 


When  Irregular. ]— An  attachment  against 


a  late  sheriff  for  disobedience  to  a  judge's  order, 
calling  on  the  *'  sheriff  "  to  roturn  a  writ,  instead 
of  **  the  late  "  sheriff,  is  irregular,  and  may  be 
set  aside,  though  the  sheriff  has  not  applied  to 
set  aside  the  o^er.  Reg,  v.  Cornwall  QSheriff'), 
7  D.  P.  C.  COO. 

Affidavits — How  entitled.] — ^An  attachment 
may  be  said  to  be  granted  when  the  rule  for  the 
attachment  is  obtained,  and  after  that,  the  pro- 
ceedings are  on  the  crown  side  of  the  court,  and 
affidavits  in  the  matter  arc  properly  entitled 
*'Rex  V.  The  Sheriff  of  Middlesex.''  Rex  v. 
Middleiex  (SJi^Hff),  2  M.  &  W.  107. 

Affidavits  in  support  of  a  rule  for  an  attach- 
ment against  a  sheriff  or  his  officer  for  extortion 
in  the  execution  of  a  fi.  fa.  are  properly  entitled 
"in  the  cause."  Masters  v.  Lowt/ter,  11  C.  B. 
948  ;  21  L.  J.,  C.  P.  130  ;  16  Jur.  347. 

Kon-Enforeement  of  Writ  —  Discharge  of 
Sheriff.] — ^The  plaintiff,  at  the  desire  of  the 
sheriff's  officer,  forbore  to  enforce  an  attachment 


in  the  first  instance,  and  ten  days  after^'ai*ds 
applied  to  the  sheriff  for  the  debt  and  costs  : — 
Held,  that  the  sheriff  was  not  discharged  by  the 
indulgence  given  to  the  officer.  Rex  v.  London 
CSheriffs),  1  Taunt.  489. 

Where  a  plaintiff,  on  account  of  negotiations 
between  himself  and  the  defendant,  delays  for  a 
term  his  proceedings  against  the  sheriff,  the 
latter  is  discharged  by  the  plaintiff's  laches.  Rrx 
V.  Middlesex  QSheriff)^  1  D.  P.  C.  53. 


VII.    FEES  AND  POUNDAGE. 

1.  Right  of  Shebiff  to. 

a.  By  Statute  and  at  Oommon  Imw. 

At  Common  Law.] — At  common  law,  a  sheriff 
has  no  right  to  take  fees  for  the  execution  of 
process.  Dew  v.  Parsons,  2  B.  &  A.  562  ;  1  Chit. 
295. 

Bj  Statute.]— 28  Eliz.  c.  4,  does  not  bind  the 
crown.    Lake  v.  Turner,  4  Bur.  1981. 

The  50  Geo.  3,  c.  50,  s.  10,  abolishes  all  fees 
payable  to  sheriffs  on  liberate  granted  to  a  debtor 
upon  his  discharge  from  prison.  Rex  v.  Middlesex 
(Justices),  3  B.  &  Ad.  101. 

The  slieriff's  right  to  poundage  imder  29  Eliz. 
c.  4,  is  not  affected  by  7  Will.  4  &  1  Vict.  c.  55, 
or  the  table  of  fees  made  under  it.  Davies  v. 
Griffiths,  4  M.  &  W.  377  ;  7  D.  P.  0.  204. 

b.   FI.   fBL. 

Right  to.] — A  sheriff  is  not  entitled  to  pound- 
age until  the  goods  are  sold.    Anon.,  Lofft,  433. 

If  he  levies  he  is  entitled  to  poundage,  though 
the  pariies  compromise  before  he  sells  any  of  the 
goods.    Alchin  v.  Wells,  6  T.  R.  470. 

He  has  no  right  to  pound^e,  where  the 
amount  of  the  execution  is  tendered  to  him 
before"  levy.  Colls  v.  Coates,  3  P.  &  D.  511 ;  11 
A.  k  E.  826. 

He  is  entitled  to  poundage  on  the  sum  he 
received  under  the  execution  only,  and  not  on 
the  amount  claimed  or  seized.  Rex  v.  Robinson, 
2  C,  M.  &  R.  334  ;  4  D.  P.  C.  447  ;  1  Gale,  209  ; 
6  Tyr.  1095. 

If  a  sheriff,  who  has  seized  pursuant  to  a  yrr\t 
of  fi.  fa.  the  goods  of  an  execution  debtor,  is  paid 
out  before  sale,  he  is  not  entitled  to  poundage, 
but  he  is  entitled  to  a  discharge  fee  for  the  release 
of  the  goods.  Roe  v.  Hammmd,  2  0.  P.  D.  300  ; 
46  L.  J.,  C.  P.  791. 

The  goods  of  the  defendants  were  seized  by 
a  sheriff  under  a  fi.  fa.  issued  at  the  suit  of  the 
plaintiff,  and  afterwards  a  similar  writ  in  an 
action  by  I.  against  one  of  the  defendants  was 
lodged  with  him.  The  sheriff  remained  in  pos- 
session some  days  afterwards,  but  ultimately  the 
amount  of  the  judgment  debts  was  paid  on 
behalf  of  the  defendants,  and  no  part  of  the 
goods  seized  was  sold.  The  sheriff  claimed  and 
received  payment  of  a  discharge  fee  in  each 
action,  and  in  the  action  at  the  suit  of  I., 
poundage  and  a  levy  fee.  A  rule  was  obtained 
under  1  Vict.  c.  55,  s.  3,  for  a  return  of  these 
fees  and  the  poundage  : — Held,  that  the  sheriff 
was  not  entitled  to  poundage,  which  must  be 
returned  ;  but  that  he  was  entitled  to  retain  the 
discharge  fees  and  the  levy  fee.    Ih. 

A  sheriff,  who  by  compulsion  of  a  fi.  fa.  re- 
covers the  amount  of  a  judgment  debt,  is  entitled 
to  poundage,  although  after  seizure  he  is  paid 
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out  by  the  execution  debtor  without  a  sale  of  any 
portion  of  the  goods  seized.  Mortimore  v.  Oragg^ 
3  C.  P.  D.  216  ;  47  L.  J.,  C.  P.  348  ;  38  L.  T. 
116;  26  W.  R.  363— C.  A. 

A  sberifTs  officer  went  with  a  warrant  for  exe- 
cutinji^  a  fi.  fa.  to  the  execution  debtor^s  shop, 
told  the  debtor  the  particuhirs  of  the  warrant, 
and  that  unless  payment  was  made  a  man  must 
remain  in  possession.  The  debtor  thereupon, 
although  he  had  paid  the  debt  to  the  creditor, 
paid  the  amount  demanded,  which  included 
poundi^  and  levy  fees : — Held,  that  there  was 
a  sufficient  seizure  and  levy  to  render  poundage 
and  levy  fees  payable.  BUshks  v,  Bath  Colliery 
Company,  3  Ex.  D.  174  ;  47  L.  J.,  Ex.  408 ; 
38  L.  T.  163 ;  26  W.  B.  215— C.  A.  Affirming 
2  Ex.  D.  459  ;  46  L.  J.,  Q.  B.  611  ;  36  L.  T.  800. 

A  sheriffs  officer  went  with  a  warrant  to  the 
defendant's  premises  for  the  purpose  of  levying 
under  a  fi.  fa.,  and,  without  saying  or  doing  any- 
thing more,  produced  the  warrant  and  demanded 
the  debt  and  costs,  together  with  poundage  and 
expenses  of  levy.  The  money  was  paid  under 
protest : — Held,  that  this  did  not  amount  to  a 
levy,  so  as  to  entitle  the  sheriff  to  poundage  or 
the  officer  to  fees.  Nash  v.  Dickenton,  2  L.  B., 
-C.  P.  252. 


Babseqnent  Bankniptey  of  Debtor.]— 

Where  the  goods  of  a  trader  have  been  taken  in 
•execution  for  a  sum  exceeding  501.,  and,  bank- 
ruptcy ensuing,  the  sheriff  has  been  restrained 
from  selling,  the  sheriff  is  entitled  to  be  paid  by 
the  trustee  out  of  the  estate  of  the  bankrupt  all 
'expenses  properly  incurred  by  him  in  keeping 
and  taking  possession  of  the  goods  and  pre- 
paring for  a  sale,  notwithstanding  that  no  sale 
has  taken  place,  Crayerofty  In  re.  Browning, 
Ex  parte,  8  Ch.  D.  596  ;  47  L.  J.,  Bk,  96  ;  38 
L.  T.  364 ;  26  W.  R.  559. 

- —  Writ  Bet  aside  for  Irregularity.  }<^He  is 
entitled  to  retain  his  poundage  though  the  exe- 
cution is  set  aside  for  irregularity.  Bullen  v. 
Ansley,  6  Esp.  HI. 

But  a  sheriff  is  not  entitled  to  poundage, 
where,  after  seizure  and  before  sale,  the  judg- 
ment and  all  subsequent  proceedings  are  set 
^ide  for  irregularity.  MUes  v.  HarrU,  12  C.  B., 
JtH,  S.  560  ;  31  L.  J.,  C.  P.  361 ;  6  L.  T.  649. 

Amount  that  will  be  Allowed.]— On  foot  of  a 
fieri  facias  marked  for  30Z.  8*.  llrf.,  the  sheriff, 
by  seizure  and  sale  of  a  term  of  years,  levied 
530?.,  and  with  the  assent  of  the  attorney  of  the 
execution  debtor  retained  poundage  fees  on  the 
whole  sum  levied  :— Held,  that  he  was  entitled 
to  poundage  fees  on  the  sum  marked  on  the 
writ,  and  no  more.  Byrru!  v.  Hutchuon,  9  Ir. 
R.,  C  L.  75, 

It  is  extortion  for  a  bailiff  on  a  fi.  fa.  to  charge 
costs  of  a  second  man  in  possession,  and  of  a 
valuation  of  the  goods.  Ilallhoell  v.  Ilcyioood, 
10  W.  R.  780.  ^ 

By  7  Will.  4  &  1  Vict.  c.  55,  a  sheriff  may, 
under  a  fi.  fa.,  levy  the  amount  of  his  fees, 
authorized  by  that  statute,  though  not  indorsed 
on  the  writ,  and  he  need  not  specify  separately 
the  amount  of  such  fees  in  his  return.  Oartis  v. 
Mayne,  2  D.,  N.  S.  37. 

A  sheriff,  on  making  a  levy  under  an  execu- 
tion, is  only  entitled  to  his  poundage  under  29 
Eliz.  c.  4,  and  to  such  fees  as  are  allowed  by  the 
table  of  fees  framed  under  7  Will.  4  &  1  Vict. 


c.  35  ;  and,  although  he  is  put  to  extra  trouble 
and  expense  in  making  the  levy,  he  cannot  claim 
more.  Slater  v.  Haines  or  Hayes,  7  M.  &  W. 
413  ;  9  D.  P.  0.  221. 

Where,  after  the  goods  of  a  debtor  have  been 
seized,  the  debt  and  costs  are  paid  by  him,  the 
sheriff's  officer  is  not  entitled  to  charge  the  fees 
allowed,  <*for  search  for  detainers,"  or  "for 
supersedeas,  discharge  to  any  writ  or  process,  or 
for  the  release  of  any  goods  taken  in  execution." 
Masters  y,  LowtUr,  11  C.  B.948  ;  21  L.  J.,  C.  P. 
130  ;  16  Jur.  374. 

A  sheriff  is  entitled  to  poundage  on  the  whole 
amount  realized  by  the  sale,  although  a  portion 
of  it  is  paid  over  to  the  landlord  for  rent ;  but 
the  sheriff  is  not  entitled  to  extra  expense  caused 
by  an  adverse  claim  to  the  goods.  Davies  v. 
Edmonds,  1  D.  &  L.  395  ;  12  M.  &  W.  31  ;  13 
L.  J.,  Ex.  1. 

Where  the  sheriff  retained,  out  of  the  proceeds 
of  a  sale  under  an  execution,  the  expenses  occa- 
sioned by  keeping  possession  of  the  goods  under 
an  injunction  out  of  chancery  : — Held,  that  this 
was  an  indirect  taking  of  more  than  the  poundage 
allowed  by  29  Eliz.  c.  4,  and  that  he  thereby  in- 
curred the  penalty  of  that  statute.  Buckle  v. 
Bewes,  5  D.  &  R.  495 ;  3  B.  &  C.  688. 

Amonnt  Becovered— BeduotioiLB  that  may  be 
made  bj  Sherifll] — A  sheriff,  previously  to  a 
sale  by  public  auction  of  the  goods  of  a  debtor, 
having  issued  three  advertisements  of  such  sale, 
claimed  to  deduct  from  the  proceeds  of  the 
sale  15«.  as  the  costs  of  these  advertisements, 
under  24  &  25  Vict  c.  134,  ss.  73,  74  :— Held, 
that  he  was  not  entitled  to  do  so,  and  that  his 
charges  were  regulated  by  7  Will.  4  &  1  Vict. 
c.  55.  Braithioaite  v.  MarrloU,  1  H.  &  C.  591  ; 
32  L.  J.,  Ex.  24  ;  9  Jur.,  N.  S.  26  ;  11  W.  R.  93. 

A  sheriff  who  has  seized  goods  under  a  fi.  fa., 
and  disposes  of  them  by  bill  of  sale,  has  no  right 
to  deduct  from  the  amount  received  the  charge 
of  appraising  the  goods  previously  to  the  sale. 
Phillips  V.  CaiUerhury  (ViscoutU),  U  M.  &  W, 
619  ;  1  D.  &  L.  283  ;  12  L.  J.,  Ex.  401. 

Cost  of  Keep  of  Animalg.j— The  masters  will, 
in  a  proper  case,  allow  for  the  keep  of  animals, 
by  virtue  of  the  general  authority  given  to  them 
by  the  table  of  fees,  to  allow  a  sum  "for  any 
duty  not  therein  provided  for."  Oaskell  v. 
Sefton,  14  M.  &  W.  802  ;  3  D.  &  L.  267  ;  15 
L.  J.,  Ex.  107. 

What  can  be  Set  off  against  Claim  of  Bheriif.] 
— In  an  action  by  a  shenff  against  an  execution 
creditor  for  poundage,  the  defendant  claimed  to 
set  off  the  expenses  which  he  had  paid,  of  a  bill 
of  sale  and  appraisement,  preparatory  to  an  as- 
signment in  trust  for  the  creditors  of  the  party 
whose  goods  were  seized  : — Held,  that,  without 
further  evidence  on  the  defendant's  part,  the 
payment  in  respect  of  such  a  sale  could  not  be 
considered  as  made  for  the  sheriff,  and  could  not 
be  set  off.  MarsIuUl  v.  Hicks,  10  Q.  B.  15  ;  16 
L.  J.,  Q.  B.  135  ;  llJur.  305. 

0.  Ca.  sa. 

Bight  to.]— A  sheriff  has  no  right  to  take 
poundage  on  the  execution  of  a  ca.  sa.  Hayley 
V.  Racket,  5  M.  &  W.  620. 

Amount   of.1— Where   a   defendant,    against 
^  P  P  2 
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'whom  a  ca.  Ea.  issued,  was  confined  to  his  bed, 
and  too  ill  to  be  removed/ the  court  could  aiford 
the  sheriff  no  relief  for  the  extra  costs  incurred 
in  keeping  the  custody,  but  enlarged  the  time 
for  him  to  make  his  return.  Jimes  v.  Robinson f 
2  D.,  N.  S.  1044  ;  11  M.  &  W.  758  ;  12  L.  J.,  Ex. 
415. 

A  sheriff's  officer  is  entitled  to  charge  one 
guinea  for  executing  a  warrant  of  ca.  sa.,  and  Is, 
per  mile  for  travelling  expenses,  but  he  is  not 
entitled  to  charge  for  an  assistant,  nor  for  con- 
ducting the  party  arrested  to  gaol.  Cooper  v. 
Hill,  6  C.  B.,  N.  S.  703  ;  28  L.  J.,  C.  P.  311  ;  6 
Jur.,  N.  S.  99. 

A  ca.  sa.  was  indorsed  by  mistake  for  a  larger 
sum  than  the  amount  really  due  ;  and,  after  the 
debtor  had  been  taken  in  execution,  the  mistake 
was  corrected  by  a  judge's  order : — Held,  that 
the  sheriff's  claim  for  poundage  must  be  regu- 
lated accordignly,  and  that  he  wns  only  entitled 
to  pound^e  upon  the  debt  really  due.  Etans 
V.  Manero  or  Manors,,  7  M.  &  W.  463  ;  9  D.  P.  C. 
256. 

d.  Bleffit. 

Hight  to.] — A  sheriff  is  not  entitled  to  pound- 
age upon  an  elegit,  unless  he  has  extended  the 
land  under  the  writ.  Carter  v.  Hnghes,  2  H.  &  N. 
714  ;  27  L.  J.,  Ex,  226. 

Amonnt  of.] — On  the  execution  of  an  elegit, 
the  sheriff's  poundage,  under  3  Geo.  1,  c.  16,  s.  16, 
and  8  Geo.  1,  c.  25,  s.  5,  is  to  be  calculated  on 
the  vearly  value  of  the  lands  extended,  and  not 
on  the  sum  to  be  levied  under  the  writ.  Kcush  v. 
AlUn,  D.  &  M.  16  ;  4  Q.  B.  784  ;  12  L.  J.,  Q.  B. 
298. 

e.  Grown  ProcesB. 

Bight  to.]— The  3  Geo.  1,  c.  15,  which  gives 
the  sheriff  poundage  in  cases  where  the  debt 
is  due  to  the  crown,  applies  only  to  cases 
between  party  and  party  ;  but  where  the  sheriff 
was  put  to  extra  trouble  and  expense,  at  the 
request  of  the  prosecutor,  in  executing  a  habere 
facias  possessionem  under  an  extent,  he  is  en- 
titled to  such  expenses  on  the  taxation  of  costs. 
Capp  V.  Johnson,  7  Moore,  518  ;  S.  /*.,  Stephens 
V.  Bothioell,  6  Moore,  338  ;  3  B.  &  B.  143. 

No  poundage  is  due  on  money  seized  in  the 
crown  debtor's  possession,  under  an  extent 
against  the  latter.  Rex  v.  Villers,  8  Price,  587  ; 
Wightw.  95. 

Nor  on  money  paid  by  the  sureties  of  a  crown 
debtor  who  has  been  arrested  on  crown  process, 
in  order  to  obtain  the  release  of  his  person.    Ih, 

A  sheriff  has  no  authority,  under  an  extent,  as 
such  sheriff,  to  collect  debts  due  to  the  crown 
debtor ;  and  if  he  receives  such  debts,  he  cannot 
make  them  the  ground  of  a  charge  for  poundage 
on  the  amount.     Ih. 

A  sheriff  has  no  right  to  levy  costs  or  pound- 
age, or  any  incidental  expenses,  under  an  extent 
on  a  simple  contract  debt.  Rex  v.  Tidmarsh,  5 
Price,  189. 

Where  two  extents  issued  against  A.,  and  an 
extent  in  aid  into  another  county  against  B.,  for 
the  same  sums,  and  B.  paid  the  whole  debt, 
giving  notice  to  the  sheriff  to  retain  the  money 
till  the  legality  of  the  extent  in  aid  was  tried  ; 
and  afterwards  A.  paid  part  of  the  money  to  B. 
jn    consequence   of   an   arrangement   between 


themselves  : — Held,  that  the  sheriff  who  took 
the  inquisitions  against  A.  was  not  entitled  to 
any  share  of  the  poundage.  Rex  v.  Bowles^ 
Wightw.  116. 

If,  on  an  extent  issuing  against  the  acceptors 
of  bills  for  the  purpose  of  levying  a  debt  of  the 
crown,  the  drawers,  after  the  execution  of  that 
process,  take  up  and  pay  the  bills,  they  are  not 
liable  to  pay  poundi^^e  on  the  levy.  Rex  v. 
JPreme,  2  Price,  58. 

The  sheriff  is  entitled  to  levy  costs  under  42 
Geo.  3,  c.  99,  on  an  extent  against  a  collector  of 
taxes ;  and  poundage  is  included  in  the  word 
*'  charges,"  and  may  be  levied.  Rex  v.  Colling^ 
ridge,  3  Price,  280. 


Selling  under  a  Venditioni  exponas.] — 


If  the  sheriff  sells  under  a  venditioni  exponas, 
he  is  not  entitled  to  deduct  anything,  either  for 
extra  expenses  or  poundage,  and  he  must  make 
a  return  of  the  whole  sum  produced  by  the  sale ; 
when  the  court  will  oi-der  it  to  be  paid  over,  de- 
ducting poundage.    Rex  v.  Jones,  1  Price,  205. 

Amount  of.] — Where  the  sheriff,  besides  his 
poundage,  charged  5  per  cent,  for  an  auctioneer 
to  sell  malt  taken  under  an  extent,  the  court 
disallowed  the  charge.  Rex  v.  Crachenthorp,  2 
Anst.  412. 

Where  two  extents  issue  into  different  counties, 
the  sheriff  who  completes  his  levy  is  entitled  to 
full  poundage.    Rex  v.  Caldwell,' I  Anst.  279. 

Though  the  debt  is  voluntarily  paid  to  him. 
Rex  V.  Fry,  2  Anst.  368. 

If  paid  before  a  venditioni  exponas  is  issued  to 
cither.    Rex  v.  Barber,  3  Anst.  717. 

f.  In  other  Cases. 

On  Jury  Proeese.] — A  sheriff  has  no  right  to 
charge  the  fees  in  the  table  authorized  by  the 
judges^by  virtue  of  7  Will.  4  &  1  Vict.  c.  55,  for 
]ury  pi'ocess,  in  special  jury  causes,  since  the 
alteration  in  the  mode  of  summoning  special 
juries  by  15  &  16  Vict.  c.  76,  s.  108.  Bennett  v. 
Thompson,  2  Jur.,  N.  S.  613. 

A  sheriff  will  not  be  allowed  extra  expenses  of 
summoning  special  jurors,  on  account  of  their 
residing  at  a  distance  from  each  other  ;  and  the 
court  will  grant  a  rule  absolute  for  the  sheriff  to 
refund  the  money  received  on  this  account, 
though  he  has  actuallv  expended  it.  Lane  v. 
Sewell,  1  Chit.  176.        "^ 

On  8am  Levied  upon  an  Attaehment.]— The 
court  directed  the  sheriff  to  refund  his  poundage 
which  he  had  retained  out  of  money  levied  upon 
an  attachment  for  non-payment  of  money,  there 
being  no  practice  to  warrant  it.  Rex  v.  Palmer, 
2  East,  411. 

The  sheriff  cannot  be  required  to  pay  into 
court  money  levied  under  an  attachment,  but  he 
is  not  entitled  to  his  poundage  on  the  sum  levied. 
Rex  V.  Devon  (Sheriff),  3  D.  P.  C.  10. 

Order  as  to  Inoidental  Ezpeniefl — ^What  in- 
eluded  in.] — ^Where  proceedings  were  stayed  by 
a  judge's  order,  on  condition  of  the  payment  of 
the  debt  and  costs  on  a  certain  day,  and  in  de- 
fault the  plaintiff  to  be  at  liberty  to  sign  final 
judgment  and  issue  execution  for  the  amount  of 
the  debt,  with  costs  of  the  judgment  and  execu- 
tion, sheriff's  poundage,  officers'  fees,  and  all 
other  incidental  expenses :— Held,  that  the  sheriff 
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woald  not  be  justified  in  levying,  under  the  head 
of  "  incidental  expenses,"  the  costs  of  a  rule  to 
return  the  writ.  Hutehinton  v.  Humbert,  8  M. 
k.  W.  638  ;  1  D,,  N.  S.  78. 

On  Honey  Paid  into  Court  in  lien  of  BaiL] — 
Where  money  deposited  with  the  sheriff  in  lieu 
of  bail  was  paid  into  court  by  the  sheriff  under 
48  Geo.  8,  c.*46,  s,  2,  neither  the  sheriff  nor  the 
officer  of  the  court  was  entitled  to  poundage  on 
the  money  being  taken  out  of  court.  Stewart 
V.  Braeebridge,  2  B.  &  A.  770  ;  1  Chit.  629. 

Capiat  ntlagatnm.] — Upon  a  capias  utlagatum 
on  mesne  process,  under  which  the  sheriff  seized 
And  took  an  inquisition,  but  there  had  been  no 
venditioni  exponas,  the  sheriff  was  not  entitled 
to  poundage.     Graham  v.  Grill,  2  M.  &  S.  294. 


2.  Becovbbt  of  Fees. 

a.  By  Sheriiff. 

By  Action— On  Promise  to  Pay.] — He  may 
liave  an  action  upon  a  promise  to  pay  his  fees 
due  by  law;  thus,  in  consideration  that  the 
■sheriff  at  the  defendant's  request  would  levy  an 
-execution,  he  promised  to  pay  him  such  fees  as 
the  statute  of  29  Eliz.  c.  4.  i^lows.  Stanton  v. 
Suliard,  Cro.  Eliz.  654. 

An  action  will  not  lie  upon  an  implied  pro- 
mise to  repay  a  sheriff  the  expenses  incurrea  in 
seizing  and  keeping  possession  under  a  fi.  fa., 
which  was  ultimately  abandoned  on  account  of 
the  refusal  of  an  indemnity,  even  after  the  de- 
fendant has  recognized  the  claim  by  paying 
money  on  account.  Bilke  v.  HateUwJt,  3  Camp. 
574 ;  S.  P.,  Lane  v.  Sewell,  1  Chit.  175. 

On   Abortive  Execution.] — Where  the 

^sheriff  levied  and  received  the  money,  and  after- 
wards, the  judgment  and  execution  being  set 
aside  for  irregularity,  and  the  money  ordered  to 
be  returned,  paid  it  back  with  the  assent  of  the 
plaintiff  :— Held,  that  the  43  Geo.  3,  c.  46,  s.  5, 
did  not  take  away  his  remedy  by  action,  against 
the  plaintiff  for  his  poundage.  Ratcstome  v. 
WUkinton,  4  M.  &  S.  256. 


Against  Bolioitor  in  Cause.]— A  sheriff 

cannot  recover  his  charges  for  executing  a  fi.  fa. 
by  action  against  the  attorney  in  the  cause,  un- 
less there  are  special  circumstances  from  which 
a  jury  may  infer  an  actual  undertaking  by  the 
attornev  to  pay.  Maybery  v.  Mansfield,  9  Q.  B. 
754 ;  16  L.  J.,  Q.  B.  102  ;  11  Jur.  60. 

Ca.  ia. — Against  Plaintiff  or  Defendant.] 

— ^A  sheriff  may  maintain  an  action  for  his  fees 
for  executing  a  ca.  sa.  against  either  the  plaintiff 
or  the  defendant  in  the  original  action.  Bagot 
V.  MaloHCy  5  Ir.  L.  R.  454. 


What  ean  be  Bet  off  by  Execution  Credi- 
tor.]— Where  an  execution  creditor  paid  the  ex- 
penses of  a  sale  by  appraisement  of  the  goods 
sold  under  a  fi.  fa. : — ^Held,  that,  in  the  absence 
of  all  jproof  of  the  circumstances  under  which  the 
appraisement  took  place,  he  could  not  set  off  the 
amount  so  paid  against  the  sheriff's  demand  for 
poundage.  Marshall  v.  Hicks,  10  Q.  B.  15  ;  16 
L.  J.,  Q.  B.  136  ;  11  Jur.  306. 


for  his  poundage,  proof  that  he  has  acto  I  as 
sheriff  is  sufficient  evidence  of  his  being  so, 
without  proof  of  his  appointment,  Bunbury  v. 
Matthews,  1  C.  &  K.  380. 

In  an  action  for  poundage,  the  sheriff's  officer 
produced  the  warrant  under  which  he  had  acted, 
which  concluded,  "  given  under  the  seal  of  my 
office."  The  only  seal  to  it  was  a  small  piece  of 
blue  paper  wafered  to  it,  and  stamped  with  a 
wafer-stamp.  The  officer  stated  that  he  did  not 
know  this  to  be  the  seal  of  the  sheriff,  or  of  his 
office ;  but  stated  that  he  had  received  the  war- 
rant from  Mr.  B.,  who  had  acted  as  the  sheriff's 
under-sheriff,  and  that  it  was  precisely  similar  to 
all  the  other  warrants  on  which  he  had  acted : — 
Held,  sufficient  proof  of  the  seal.    lb, 

Boffloienoy  of  Pleading.] — When,  in  a 

declaration  by  a  sheriff  for  his  fees  for  executing 
a  ca.  sa.,  he  alleged  that  the  defendant  prose- 
cuted a  ca.  sa.,  directing  him  to  take  A.  B.,  to 
satisfy  the  debt  of  three  other  persons  recovered 
by  them  against  A.  B.,  and  that  it  was  considered 
by  the  court  that  the  defendant,  assignee  of 
those  three  persons,  should  have  execution 
against  A.  B.  for  the  debt  aforesaid,  and  then 
averred  that  the  sheriff  executed  the  writ,  where- 
by an  action  accrued  for  his  fees  : — H^d,  that 
the  declaration  was  bad,  it  not  being  apparent 
on  the  face  of  it  who  was  the  plaintiff  in 
the  execution.  Bagot  v.  Malone,  5  Ir.  L.  R. 
464. 

By  Sale  of  Goods  Seiied.] — When  goods  have 
been  seized  under  a  fi.  fa.,  and  the  execution 
creditor  afterwards  becomes  disentitled  to  re- 
cover the  amount  of  the  judgment  debt,  the 
sheriff  cannot,  at  least  without  instructions  from 
the  execution  creditor,  sell  any  portion  of  the 
goods  seized  in  order  to  realize  thereby  the 
amount  of  his  possession-money,  fees,  and  ex- 
penses. Sneary  v.  Abdy,  1  Ex.  D.  299 ;  45 
L  J.,  Q.  B.  803  ;  34  L.  T.  801. 

Goods  having  been  seized  under  a  fi.  fa.,  the 
execution  debtor  under  the  Bankruptcy  Act, 
1869,  s.  126,  entered  into  a  composition,  to  which 
the  execution  creditor  assented.  The  sheriff 
afterwards,  without  instructions  from  the  exe- 
cution creditor,  sold  a  portion  of  the  goods  seized 
under  the  writ  in  order  to  realize  the  amount  of 
his  possession-money,  fees,  and  expenses.  The 
execution  debtor  having  sued  in  a  county  court 
the  sheriff  for  an  unlawful  sale,  the  judge 
directed  the  jury,  that  in  the  absence  of  evidence 
to  shew  that  the  sheriff  was  required  to  proceed 
to  the  sale  by  the  execution  creditor,  a  cause  of 
action  accrued  to  the  execution  debtor : — Held, 
that  the  direction  by  the  judge  of  the  county 
court  was  correct.    Ih, 

By  Betaking  Goods.] — If  a  sheriff  leaves  goods 
taken  in  execution  with  a  person  who  parts  with 
the  possession  of  them,  he  has  no  right  to  retake 
them  merely  to  secure  his  own  poundage,  in  a 
case  where  the  execution  was  fraudulent.  Goode 
V.  Langley,  7  B.  &  C.  26. 


Against  Aesigneei  in  Bankruptcy.] — ^A  sheriff 
having  seized  under  a  fi.  fa.,  notice  was  given  of 
a  prior  act  of  bankruptcy  by  the  debtor,  and  a 
petition  was  filed  under  which  he  was  adjudi- 
cated bankrupt,  the  goods  remaining  unsold,  and 
Bvidenoe  in.] — In  an  action  by  a  sheriff  I  the  messenger  took  possession  of  them : — Held, 
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that  the  Bheriff  was  not  entitled  to  a  nile  calling 
upon  the  assignees  to  pay  him  the  expenses  of 
preparing  for  a  sale  of  the  goocls.  Scarle  v. 
BUise,  14  C.  B.,  N.  S.  856. 

b.  By  Officers. 

By  Action  —  Whea  Xaintainable.]  —  Where 
there  is  an  express  promise,  a  sheriffs  oflBcer 
may  maintain  an  action  for  fees.  Orvtcrod  t. 
Foshett,  Peake's  Add.  Cas.  77. 

Against  Solicitor  of  Execution  Creditor.] 

— The  solicitors  of  a  judgment  creditor,  in  the 
course  of  their  duty  as  such  solicitors,  lodged  a 
writ  of  fi.  fa.  at  the  office  of  the  sheriff,  with  a 
request  for  execution,  giving  however  no  instruc- 
tions as  to  the  selection  of  any  particular  bailiff. 
The  sherifE  employed  one  of  his  officers  to  exe- 
cute the  writ,  which  the  officer  thereupon  pro- 
ceeded to  do.  On  an  action  being  brought  by 
such  sheriffs  officer  against  the  solicitors  of  the 
judgment  ci-editor  to  recover  his  fees  for  execut- 
ing the  writ :— Held,  that  the  solicitors  wero  not 
liable  to  pay  the  fees  ;  that  the  law,  apart  from 
a  contract  to  pay  them  (express  or  implied),  cast 
no  such  liability  upon  them  ;  and  that,  from  the 
mere  fact  that' they  in  the  ordinary  course  of 
their  duty  lodged  the  writ  at  the  sheriff's  office 
for  execution,  no  such  contittct  could  be  imi)lied. 
Mayhery  v.  Mansfield  (ante^  col.  1161)  followed. 
Brewer  v.  Jimex  (infra)  dissented  from.  Boyle 
V.  Bushy,  (>  Q.  B.  D.  171  ;  50  L.  J.,  Q.  B.  196 ; 
43  L.  T.  717  ;  29  W.  R.  S16— C.  A. 

A  sheriff's  officer  may  maintain  an  action 
against  the  attoiney  of  the  plaintiff  in  the 
original  action  for  caption  fees  and  conduct 
money,  on  proof  of  an  employment  by  the  attor- 
ney, and  of  its  being  the  usual  course  of  business 
for  the  attorney  to  be  charged  with  and  to  pay 
such  fees.  Newton  v.  CJiambers,  1  D.  &  L.  869  ; 
13  L.  J.,  Q.  B.  141  ;  8  Jur.  244. 

Proof  of  the  usage  of  business  is  admissible  to 
establish  such  liability  of  the  attorney.    Ih, 

In  an  action  by  a  sheriff *s  officer  against  the 
attorney  of  the  plaintiff,  for  levy  and  caption 
fees,  evidence  of  usage  that  the  sheriff's  officer 
always  looks  to  the  attorney  and  not  to  the  plain- 
tiff in  the  action,  cannot  be  admitted.  JSeal  v. 
Hudson,  4  D.  &  L,  760 ;  2  B.  C.  Rep.  55 ;  11 
Jur.  610. 

The  attorney  who  engages  the  sei  vices  of  the 
bailiff,  and  not  the  client,  is  the  party  liable  to 
the  bailiff  for  the  fees  usually  allowed  on  taxa- 
tion for  the  execution  of  process.  Walbank  v. 
Quart errnan,  3  C.  B.  94  ;  8,  P.,  Mailc  v.  Mann, 
6  D.  &  L.  42  ;  2  Ex.  608  ;  17  L.  J.,  Ex.  336. 

The  attorney  in  an  action,  who  lodges  a  fi.  fa. 
with  a  sheriff,  is  liable  to  the  bailiff  by  whom  it 
is  executed,  for  the  fees  due  to  him,  although  no 
directions  were  given  by  the  attorney  to  the 
sheriff  as  to  the  person  by  whom  the  writ  should 
be  executed.  Brewer  v.  Jones,  10  Ex.  655  ;  3 
C.  L.  R.  369  ;  24  L.  J.,  Ex.  143 ;  1  Jur.,  N.  S. 
240. 

A  sheriff's  officer  having  made  an  ineffectual 
levy  upon  the  goods  of  a  debtor  by  reason  of  a 
claim  by  an  assignee,  upon  which  the  officer  was 
obliged  to  abandon  the  possession,  is  not  entitled 
to  sue  the  attorney  for  the  creditor  who  sent  the 
fi.  fa.  to  the  sheriff  for  execution,  for  his  charges. 
Coley,  Terry,  5  L.  T.  347. 

A  sheriff's  officer,  employed  to  execute  a  fi.  fa., 
cannot  recover  his  fees  from  the.  attorney  at 


whose  instance  the  writ  was  issued  if  the  exe- 
cution becomes  abortive,  and  does  not  result  in 
any  benefit  to  the  party  at  whose  instance  it  was 
issued.    Newman  v.  Merriman,  26  L.  T.  397. 

The  attorney  of  B.,  who  had  recovered  judg- 
ment against  C.,  issued  a  fi.  fa.  and  delivered  it 
to  the  sheriff,  who  made  out  his  warrant  to  D. 
to  make  a  levy  on  the  goods  of  C.  D.,  however, 
levied  on  goods  which  were  claimed  by  £.,  and 
having  kept  possession  for  eleven  days,  he  went 
out  of  possession  pursuant  to  an  interpleader 
order.  D.  having  sued  the  attorney  for  his  fees  : — 
Held,  that  as  he  had  done  nothing  in  respect  of 
(he  levy  that  was  beneficial,  he  was  not  entitled 
to  recover  them.    lb. 

By  Detention.] — An  officer  cannot  detain  for 
fees.     Mason  v.  Cuttei'son,  1  Raym.  4. 

By  BefoMl  to  Execute  Proceii.] — ^An  under- 
sheriff  cannot  refuse  to  execute  process  till  he 
has  his  fees ;  if  he  does  he  may  be  indicted  for 
extortion.    Ileseotfs  case,  1  Salk.  330. 

Amount  Beeoverable.] — The  fees  appointed  by 
23  Hen.  6,  c.  9,  to  be  paid  to  sheriff's  officers  for 
an  arrest  and  bail,  are  the  fees  allowed  by  law 
at  the  present  day  ;  and  that  statute  is  not  re- 
pealed oy  32  G  CO.*  2,  c.  28.  Primrose  v.  Bradley, 
2  C.  &  M.  687  ;  4  Tyr.  370  ;  2  D.  P.  C.  662. 

The  constable  of  Dover  Castle  is  an  officer 
within  the  conttmplation  of  the  23  Hen.  6,  c.  9. 
lb. 

3.  Rbhedy  fob  Extobtion. 

Bj  Action — ^When  Maintainable.]— Where  a 
sheriff  claimed  as  of  right,  upon  a  warrant  issued 
by  him  in  the  execution  of  his  office,  a  larger  fee 
than  he  was  entitled  to  by  law,  and  the  attorney 
paid  it  in  ignomnce  of  the  law  : — Held,  that  the 
latter  might  maintain  an  action  for  the  excess 
paid  above  the  legal  fee,  or  might  set  off  the 
same  in  an  action  by  the  sheriff  against  him. 
Dew  V.  Parsons,  2  B.  &  A.  562  ;  1  Chit.  295. 

Where  an  application  was  made  against  the 
deputy  constable  or  bodar  of  Dover  Castle,  on 
the  ground  of  his  having  taken  larger  fees  for 
executing  process  than  those  allowed  by  23  Hen. 
6,  c.  9,  but  only  the  usual  fees  had  been  allowed 
by  the  master,  the  court  refused  to  interfere,  but 
left  the  party  to  his  action.  Prim  rose  v.  Bradley, 
2  C.  &  M.  687 ;  2  D.  P.  C.  662  ;  4  Tyr,  995. 

An  action  for  money  had  and  received  at  the 
suit  of  a  plaintiff  who  has  sued  out  a  fi.  fa.  lies 
against  the  sheriff  who  executed  it,  if  he  retains 
more  money  in  his  hands  than  he  is  entitled  to 
do,  the  party  injured  not  being  bound  to  proceed 
by  motion  in  banc.  Litngdill  v.  Jones,  1  St^ark. 
345. 

If  a  sheriff's  officer  who  arrests  a  defendant, 
demands  and  receives  from  him  a  larger  sum  than 
he  is  liable  to  pay,  as  a  caption  fee,  and  for  the 
expense  of  the  bail  bond,  the  court  will  order  it 
to  be  referred  to  the  master,  to  ascertain  what 
the  officer  is  entitled  to  on  that  account,  and 
order  him  to  restore  the  surplus  to  the  defendant, 
and  to  pay  the  costs  of  the  application.  Watson 
v»  Edmonds,  4  Price,  309. 


Pleadings  in.]— A  declaration  against  a 


sheriff  for  extortion,  on  7  Will.  4  &  1  Vict.  c.  65, 
must  aver  that  a  table  of  fees  has  been  prepared 
by  the  taxing  officers  of  the  court,  under  the 
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^a  net  ion  of  the  jndges,  and  specify  in  respect  of 
what  items  he  took  more  than  is  allowed  by  such 
table.  Uglier  v.  Walters,  3  G.  &  D.  694  ;  4  Q.  B. 
:>53  ;  12  L.  J.,  Q.  B.  246  ;  7  Jur.  611. 

A  declaration  stated  that  a  fi.  fa.  was  delivered 
to  the  sheriff,  indorsed  to  levy  debt  and  costs, 
and  that  the  sheriff  wrongfully  took  8/.  more  for 
the  execution  than  he  was  entitled  to,  although 
he  did  not  levy  any  sum  of  money  by  virtue  of 
the  execution  : — Held,  that  the  declaration  was 
good,  and  that  it  was  not  requisite  to  negative  all 
tlie  facta  which  amount  in  law  to  a  levy.  Holnws 
V.  Sparks,  12  C.  B.  242  ;  21  L.  J.,  C.  P.  194  ;  15 
Jur.  975. 

A  misrecital  of  the  statute  is  immateriaL    Ih. 

In  a  declaration  against  a  sheriff  for  extortion 
iu  the  execution  of  a  fi.  fa.,  it  was  averred  that 
the  defendant  took  the  sum  of  1/.  2«.  6^.  more 
than  is  limited  and  appointed  by  the  statute  : — 
Held,  that  the  averment  should  state  how 
much  he  took,  so  that  it  might  be  seen  by  the 
court  whether  more  than  allowed  by  law  was 
taken.  Athby  v.  UarrU,  5  D.  P.  C.  742  ;  2  M.  & 
W.  G7.H. 


BeAuing  to  Deliver  up  Ooods  unless  paid 


Extortionate  Sum— Evidence.]— A  sheriff  seized 
gTKxls  in  the  possession  of  S.,  to  satiny  a  fi.  fa. 
for  67/.  S.  had  previously  conveyed  all  his 
estate  and  effects  to  H.  by  a  deed  which,  it 
was  contended,  was  fraudulent  and  void  against 
creditors ;  and  H.  gave  notice  to  the  sheriff's 
officer  not  to  sell,  and  demanded  the  goods. 
The  officer  refused  to  deliver  them  up,  except 
on  payment  of  97/.  (the  additional  30/.  being 
claimed  for  expenses),  which*  the  person  sent 
by  H.  to  demand  the  goods  paid  under  protest. 
Tlie  sheriff,  being  ruled  to  return  the  writ, 
returned  that  he  had  levied  of  the  goods  and 
chattels  of  the  plaintiff  8.  the  sum  of  67/.  In 
an  action  brought  by  S.  against  the  sheriff  to 
recover  back  the  30/. : — Held,  that  it  was  not 
necessary  to  prove  a  tender  of  the  67/.  Scar/e  v. 
JfaUfax,  7  M.  &  W.  288. 


When  Treble  Damages  are  Claimed.] — 


Scmble,  that  in  an  action  against  a  sheriff  to  re- 
cover treble  damages  for  taking  greater  fees  than 
are  allowed  by  29  Eliz.  c.  4,  on  several  different 
writs  of  fi.  fa.,  it  is  not  sufficient  to  allege, 
generally,  that  the  defendant  took  — /.,  being  a 
larger  sum,  &c. ;  but  the  declaration  should  state 
what  he  ought  to  have  taken,  and  what  was  the 
excess  on  each  writ.  Berton  v.  Lawrence,  1  L., 
M.  &  P.  668  ;  5  Ex.  816  ;  20  L.  J.,  Ex.  46. 

The  29  Eliz.  c.  4,  declares  that  the  defendant 
**  shall  lose  and  foi^eit  to  the  party  giievcd  his 
treble  damages  ;  "  this  means  three  times  the  full 
amount  of  damages  found  by  the  verdict.  Buckle 
v.  Bewes,  6  D.  &  R.  1  ;  4  B.  &  C.  164. 

If    it  appears  by  the    sheriff's    return  that 

jfTreater  fees  have  been  taken  for  the  levy  than 

are  allowed  by  29  Eliz.  c.  4,  the  sheriff  is  liable 

for  treble  damages  at  the  suit  of  the  party  grieved. 

Woodqate  v.  Knatchhull,  2  T.  R.  148. 

Under  that  statute  the  sheriff  cannot  take  any 
other  charge  except  for  the  poundage.    Ih. 


Costa.] — Costs  are  due  to  the  plaintiff 


who  recovers  treble  damages  in  an  action  on  29 
Eliz.  c.  4,  against  the  sheriff  for  taking  more  than 
the  fee  allowed  by  that  statute  on  a  levy  under 
an  execution  against  the  goods.    Tyte  v.  Olode, 


7  T.  R.  267  ;  iS.  C,  Deacon  v.  Aforrh,  2  B.  A:  A. 
393. 

Summarily.] — A  fi.  fa.  having  been  delivered 
to  the  sheriff  to  levy  97/.  10^?.,  the  defendant, 
being  ignorant  of  the  precise  amount,  sent  a  per- 
son with  a  banker's  bill  for  55/.  6«.,  and  40/.  in 
countr}'  notes,  to  the  officer  to  whom  the  warrant 
had  been  delivered.  This  sum  was  tendered  to 
the  officer ;  but,  upon  his  stating  the  amount,  the 
person  went  away,  leaving  the  bill  and  notes 
upon  the  table,  for  the  purpose  of  obtaining  the 
difference.  Whilst  he  was  gone,  the  officer  seized 
them  under  the  execution,  and  upon  the  return 
of  the  person  with  the  balance,  demanded  pound- 
age. He  subsequently  seized  some  sheep  for  this, 
when  it  was  paid  under  protest : — Held,  that  the 
money  was  not  liable  to  seizure,  and  that  the 
court  woald  interfere  summarily  against  the 
sheriff,  to  make  him  refund  the  sum  extorted  as 
poundage.  B7'un  or  Bell  v.  IlutehiMon,  2  D.  5c 
L.  43  ;  13  L.  J.,  Q.  B.  244  ;  8  Jur.  895. 

A  sheriff's  officer  is  liable  to  an  attachment  if 
he  takes  more  than  6^.  per  mile  for  mileage  on 
executing  a  fi.  fa.  where  the  distance  exceeds  five 
miles,  the  allowances  sanctioned  by  the  judges 
being  only  6<2.  per  mile,  although  in  the  par- 
ticular county  it  appeals  that  the  custom  has 
been  to  take  1$.  per  mile.  Gill  v.  Jo9e,  6  El.  & 
Bl.  718  ;  2  Jur.,  N.  S.  8G0. 

Where  a  sheriff  takes  a  greater  amount  of 
fees  than  by  the  scale  made  under  7  WiU.  4  &  1 
Vict,  c.  55,  he  is  entitled  to  receive,  and  on  taxa- 
tion under  a  judge's  order,  by  consent,  the  amount 
of  his  claim  is  liduced,  the  court  cannot  compel 
him  to  pay  the  cost  of  taxation  under  s.  4  ;  that 
section  only  applying  to  cases  where  the  taxa- 
tion has  proceeded  in  consequence  of  a  complaint 
to  the  court  under  s.  3.  Curlewh  v.  Bird,  1  D., 
N.  S.  762  ;  6  Jur.  669. 

A  motion  to  return  auction  fees  on  the  ground 
that  the  goods  were  transfer rred  by  a  sheriff  by 
bill  of  sale  to  the  plaintiff,  who  employed  the 
auctioneerr  and  that  the  auctioneer  was  em- 
ployed by  the  latter,  should  be  made  against  the 
sheriff,  and  not  against  the  plaintiff.  Bushell  v. 
Board,  4  D.  &  L.  359  ;  16  L.  J.,  Q.  B.  57  ;  11  Jur. 
268. 

Liability  of  Sheriff  to  Attaehment.] — See  ante, 
col.  1154. 

Compromiie— Undertaking  by  Officer  to  Pay 
—  Breaeh  of — Befasal  of  Court  to  eompel 
Payment.] — In  an  action  against  the  plaintiff 
for  the  extortion  of  his  officer,  the  officer  under- 
took, by  a  written  memorandum,  in  considera- 
tion of  a  sum  of  money  being  accepted  and 
proceedings  stayed,  to  pay  the  sum  of  money 
with  costs,  in  seven  days,  and,  on  default  thereof, 
that  the  plea  should  be  withdrawn,  and  that 
the  plaintiff  should  have  judgment.  The  under- 
taking not  being  complied  with,  the  court 
refus^  a  rule  nisi  to  compel  the  officer  to  per- 
form his  undertaking,  he  not  being  an  officer  of 
the  court.  Brown  v.  Gerard,  1  C,  M.  &  R.  595  ; 
3  D.  P.  C.  217  ;  5  Tyr.  220. 
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IX.  Masters  and  Commandebs. 

1.  PomHo7i  of,  1216. 

2.  Authority  to  Bhid  Ou>ners,  1217, 

3.  Primmgc  and  Premiums^  1219. 

4.  AccountaUefor  Pnifits,  1219. 

5.  Wages  and  DUhumements,  1219. 

6.  Lien,  1224. 

7.  Priorities,  1225. 

8.  Forfeiture,  1227. 

9.  Barratry,  1228. 

10.  C?^7</?r  Matters,  1229. 

11.  Foreign  Masters,  1230. 

12.  il/ii^c,  1230 

X.  Seamen  and  Appeentices. 

1.  Contract  of  Service, 
a.  Stamp  Duty,  1231. 


SHIPPING. 

I.  Reoistbation. 

1.  Xecessity  of,  1173. 

2.  Certificate  of,  1174. 

II.  National  Character  and  Colours, 
1176. 

III.  Passenger  Ships. 

1.  Qualifioations,  1177. 

2.  Contracts  of  Conveyance,  1178. 

3.  Emigrant  Ships,  1183. 

IV.  Steamships,  1184. 

V.  Unsbaworthy  Ships,  1184. 

VI.  Building,  Repairs,  and  Tonnage. 

1.  Build i?ig  and  Repairs,  1185. 

2.  Lien  of  Shipwright,  1188. 

3.  Tonnage,  1189. 

VII.  Owners. 

1.  Who  are,  1190. 

a.  Evidenoe  of  Ownership,  1190. 
h.  Other  Matters,  1192. 

2.  Part  Owners. 

a.  Rights  and  Liabilities   inter   se, 

1192. 
h.  Employment  of  Ship,  1196. 
c.  Duty  to  Account,  1196. 

3.  Managing  Owner  and  Ship's  Hus- 

band, 1197. 

4.  Liability  for  Necessaries,  Repairs, 

and  Supplies. 

a.  What  are  Necessaries,  1200. 

b.  Authority   of    Captain    to    Bind, 

1202. 

c.  Rights  of  Third  Parties,  1206. 

d.  Liability  of  Mortgagees,  1207. 

e.  Devolution  of  Interest,  1210. 
/.  Letting  to  Master,  1212. 
g.  Necessaries  for  Foreign  Ships,  1 21 2. 

5.  Liability  for    Injuries    caused    by 

Ship,  1214. 

6.  Improper  Abandonment,  1215. 

7.  Foreign  Ships,  1215. 

VIII.  Barge  Owners,  1216. 


b.  Form  of  Contract,  1232. 

c.  Duty  of  Owner  and  Master,  1233. 

2.  Wage^  generally. 

a.  Apprentices,  1235. 

b.  Seamen,  1235. 

i.  When  Due,  1235. 
ii.  Division  of  Profits,  1238. 
iii.  Contract  for  further  Remu- 
neration, 1238. 
iv.  Allowance  for  Short  Provi- 
sions, 1289. 
T.  Advance  Notes,  1239. 

3.  Recovery  of  Wages. 

a.  Currency,  1240. 

b.  Against  whom,  1240. 

c.  Right  to   Sue  barred  by  Agree- 

ment, 1241. 

d.  Payment  and  Priority,  1241. 

e.  Practice,  1242. 
/.  Evidence,  1244. 

4.  Desertion,  Miscondttet,  and  Forfei- 

ture, 1245. 

5.  Captain's  Authority  to  Punish,  1248. 

6.  Forging    Certificate    of    Cfiaracter, 

1249. 

7.  Protection  from  Imposition,  1249. 

XI.  Sale,  Transfer,  and  Mortgage,  1249. 

1.  Contract  for  Sale,  1250. 

2.  Title. 

a.  By  Bill  of  Sale,  1252. 
//.  In  other  Cases,  1254. 

3.  mw  can  Sell. 

a.  Managing  Owners,  1257. 

b.  Part  Owners,  1257. 

c.  Attorney,  1258. 

d.  Guardian  of  Infant,  1258. 
c.  Sheriff,  1258. 

/.  Master,  1258. 

g.  Ratification  by  Owner,  1261. 

4.  Mortgage. 

a.  Legal,  1261. 

b.  Equitable,  1263. 

c.  Mortgagor  in  Possession,  1264. 

d.  Right  of  Mortgagees,  1266. 

e.  Recovery    of    Money    Advanced, 

1268. 
/.  Jurisdiction  of  Court  of  Admiralty, 

1269. 
g.  Costs  in  Actions,  1271. 


XII.  Bills  op  Lading,  1272. 

1.  St^impi?ig,  1272. 

2.  Form,  and  Nature  of. 

a.  Form  of,  1272. 

h.  Duration  and  Currency,  1273. 

c.  Revocability,  1274. 

d.  Construction,  1274 . 

e.  Presentation,  1276. 

3.  Effect  of. 

a.  Authority  of  Master  to  Sign,  1276. 

b.  Mate's  Receipt,  1279. 

c.  As  to  Quality  and    Quantity  of 

Shipment,  1280. 

4.  Receptions  from  Liability. 

a.  Seaworthiness,    Implied  Warranty 

of,  1285. 

b.  Liability  to  General  Average,  1285. 

c.  Statutory  Limitations,  1286. 

d.  Perils  of  the  Sea,  1286. 

e.  Negligence  of  Master  and  Crew, 

1290. 
/.  Other  Cases,  1291. 
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5.  Special  Condithm$j  1295. 

6.  Effect  of  iTuioTicmcntf  Assignment^ 

and  Transfer, 
a,  Qenerally,  1297. 
h.  In  Passing  Property,  1308. 
e.  Conditionally —  Drawn  against  Bills 

of  Exchange,  1310. 
d.  Stoppage  in  Transitu,  1318. 

7.  Pledging,  1321. 

8.  Lien  of  Shipping  Agent ^  1321. 

9.  Forged,  1321. 


XIII.  Chartbbpaety. 

1.  Stamping,  1322. 

2.  Tlw  Ckmtract, 

a.  Parties,  1323. 
h.  Legality,  1327. 

c.  Bflfectcf. 

i.  Generally,  1328. 
ii.  By  what  Law,  1328. 
iii.  "Proceeding  to  a  Port  as 
near    as    the    Ship    can 
safely  get,"  1329. 
ir.  Frost    preventing    Loading, 

1332. 
V.   Sailing.  1333. 
yi.  Other  Provisions,  1334. 
vii.  What  Evidence  Admitted  to 
Explain,  1336. 

d.  Alteration,  Variation,  and  Cancel- 

lation,  1337. 

e.  Conditions  and  Warranties. 

L  CUssification  of  Vessel,  1338. 
ii.  Seaworthiness    and    Fitness 

for  Cargo,  1339. 
iii.  Position     and     Sailing     of 

Vessel,  1342. 
iv.  Capacity,  1348. 

3.  Exempt  ions  from  Liability,  1349. 

4.  Obligations  as  to   Bills  of  Lading 

and  Necessary  Documents,  1352. 
6.  Performance, 

a.  Nominating  Port,  1354. 

b.  Hostile  and  Blockaded  Ports,  1355. 

c.  Deviation  and  Delays,  1360. 

6.  Liability  of    Chartn'er  or    Agent, 

1364. 

7.  IhmUe  of  Ship,  1370. 

8.  Pleadings,  Ecidence,  and  Damages, 

1373. 


XIV.  Cargo  and  Voyage,  1377. 

1.  Adtertisemejit  of  Voyage,  1378, 

2.  Sufficiency  of  Cargo, 

a.  Meaning  of  "  Cargo,"  1379. 

b.  Full  and  Complete  Cargo,  1879. 

3.  Fitness  of  Goods  for  Shipment,  1384. 

4.  Deck  Cargoes,  1885. 

5.  Notice    of    Arrival    of   Ship    and 

Readiness  to  receive  Cargo,  1387. 

6.  Loading, 

a.  Generally,  1388. 

b.  Custom  and  Manner  of,  1390. 

c.  Employment  of  Lighters,  1393. 

d.  Pkce  of,  1394. 

e.  Return  Cargo,  1394. 

/.  Damages  for  not  Loading,  1396. 

7.  Stowage  of  Cargo. 

a.  Employment  of  Stevedore,  1396. 

b.  Duty  of  Master  and  Owner,  1897. 
e.  Special  Contract  to  Carry,  1401. 
d.  Damages,  1401. 


1170 

8.  Demand  of  Re.'Deliw^y  by  Shipper, 

1402. 

9.  Duty  of  Master  to  Preinerre,  Transh  ip, 

and  Sell  Cargo, 

a.  To  Preserve  and  Re-Ship,  1402. 

b.  To  Tranship,  1403. 

c.  To    Sell    Damaged    and    UBcless 

Caiigo,  1405. 

10.  Delivery  ami  Discharge  of  Cargo, 

a.  Time,  1408. 

b.  Place,  1414. 

c.  Refusal  to  receive  Cargo,  1416. 

d.  Warehousing,  1417. 

11.  Sale  and  Assignment  of  Cargo,  1419. 

12.  Act  ion  for  Loks,  Detention,  and  Son- 

Delivery, 

a.  Parties,  1420. 

b.  Proof  of  Receipt,  1422. 

c.  Proof  of  Loss  or  Negligence,  1422. 

d.  Damages,  1424. 

e.  Jurisdiction  of  Court  of  Admiralty, 

1426. 

13.  Lien  on  Cargo,  1427. 


XV.  Freight. 

1.  Xature  of,  1429. 

2.  When  Payable. 

a.  In  General,  1430. 

b.  On  Transhipment  of  Cargo,  1430. 

c.  Pro  ratA  itineris,  1432. 

d.  Capture,  1434. 

e.  Restraint  of  Princes  and  Prohibi- 

tion, 1434. 
/.  Injury  to  Goods  or  Short  Delivery, 

1437. 
g.  Abandonment  and  Loss  of  Ship, 

1440. 

3.  Payment. 

a.  To  whom,  1443. 

i.  In  General,  1443. 
ii.  On  Assignment,  1446. 
iii.  On  Mortgage,  1448. 

b.  By  whom  Payable. 

i.  Consignors    or    Consignees, 

1451. 
ii.  Agents,  Factors,  or  Brokers, 

1453. 
iii.  Assignees,     Appointees,    or 
Indorsees,  1454. 
e.  Time,  1458. 

d.  Manner. 

i.  Advance  of  Freight   1 459. 
ii.  Bills  of  Exchange,  1462. 
iii.  Other  Cases,  1463. 

e.  Rate  and  Amount,  1464. 

/.  Recovery  of  Over  Payment,  1472. 
g.  Tender,  1472. 
•    h.  Payment  Guaranteed,  1473. 
i.  Pleadings  in  Actions,  1473. 

4.  Lien  on  Cargo, 

a.  Creating  of,  1473. 

b.  Against  Charterers  or  Agents  with 

Notice,  1478. 

c.  Against  Indorsee  or  Assignees  of 

Bills  of  Lading,  1482. 

d.  Waived,  Suspended,  or  Lost,  1485. 

XVI.  Demurrage. 

1.  Liability  under  Contract, 

a.  Charterer,  1486. 

b.  Consignees  and  Indorsees  of  Bill  of 

Lading,  1488. 

e.  Other  Cases,  1490. 
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2.  Notice  flf  Arrival,  1492. 

3.  Tmwand  Calculation,  of  Day «^  1493. 

4.  Place,  1496. 

5.  Loading  and  Discharging  according 

to  IIhIcs  of  Forty  1601. 

6.  (James  of  Delay. 

a.  Weather,  1505. 

b.  Not  producing  Bill  of  Lading,  1507. 

c.  Other  Cases,  1508. 

7.  Hate  of  Payment,  1512. 

8.  Lienfor,  1513. 

9.  Practice, 

a.  Jurisdiction,  1514. 
h.  Pleading,  1514. 

XVI T.  Pilots  and  Pilotage. 

1.  Licences  and  Certificates^  1515. 

2.  Duty  of  Pilot,  1516. 

3.  Penalties  for  not  Employing,  1517. 

4.  Exempt  ions  from  Employing. 

a.  In  General,  1519. 

h.  In  Particular  Oases,  1519. 

5.  Local  Rights  and  Liabilities,  1521. 

6.  Liabilities  of  Foreign  Vessels,  1523. 

7.  Exemption  of  Owners  from  Liability, 

a.  Oompulsory  Employment,  1524. 

b.  Conditions  of  Exemption,  1530. 

c.  In  Foreign  and  Colonial  Waters, 

1532. 

d.  Costs  of  Defence  of  Compulsory 

Pilotage,  1533. 

8.  Pilotage  Charges,  1534. 

XVIII.  Collision. 

1.  General  Principles,  1535. 

2.  Admiralty  and  Statutory  Rules, 

a.  Effect  of,  1539. 

b.  Applicable  to  what  Ships,  1540. 

c.  As  to  Lights,  1542. 

d.  During  Fog,  1548. 

e.  Sailing  Vessels,  1551. 

/.  Sailing  Vessels  and  Steamers,  1555. 
g.  Steamers,  1558. 
h.  Speed,  1562. 
I.  Tugs  and  Towing,  1563. 
j.  Vessels  Entering  or  Leaving  Dock, 

1566. 
k.  Vessels    Moored,    Anchored,     or 

Aground,  1567. 
/.  Foul  Berth,  1569. 
m.  Carrying  Rams  or  other  Dangerous 

Instruments,  1569. 
n.  Launching  Vessels,  1570. 
o.  In  the  Thames,  1571. 
p.  In  the  Mersey,  1575. 
q.  In  the  Tees,  1576. 
r.  In  the  Tyne,  1577. 
s.  In  the  Channel,  1577. 
t.  In  the  Danube,  1577. 
n,  Bye-Laws  of  River  and  Harbour, 

1577. 
V.  Laws    Regulating    Navigation    of 

British  and  American  Ships  on 

High  Se.is,  1578. 
f^.  Vessels    of    Foreign    Sovereigns, 

1578. 
X,  Salving  Vessels,  1579. 
y.  Vessels  in  Charge  of  Pilot. — See 

cases  ante,  XVII.,  Pilots  and 

PlLOTAOE. 

3.  Loss  of  Life,  1580. 

4.  Inevitable  Accident,  1580. 

5.  Acts  and  Duties  after  the  Collision, 

1583. 


6.  Limitation  of  Liability/. 

a.  Before  the  Merchant  Shipping  Act^ 

1862,  1584. 

b.  Where  Claim  Lies  for  Lindtation, 

1584. 

c.  Mode    of    Estimating     Liability* 

1586. 

d.  Practice,  1591. 

7.  Damages. 

a.  In  General,  1594. 

b.  Liability  of    Cargo,    Freight  and 

Ship,  1599. 

8.  Parties,  1601. 

9.  Evidence,  1604. 

10.  Practice,  Pleading,  and  Costs,  1607. 

XIX.  Salvage  and  Towage. 

1.  Services  entitling  to  Salcage. 

a.  Distinction   between  Salvage   atid 

Towage,  1618. 

b.  Distinction  betwe'^n   Salvage   and 

Pilotage,  1620. 

c.  Other  Cases,  1622. 

2.  Life  Salvage,  1626. 

3.  Parties  Entitled,  1629. 

4.  AmiHtHt  Awardable,  ApjtortionftiTHtr 

Dcdvctio}is  and  Contribtttioyi'' . 

a.  Principles  on  which  Award  made, 

lb34. 

b.  Amount  and  Proportion  generallvr 

1637. 

c.  In  Case  of  Derelicts,  1639. 

d.  Reviewing    Award    on     Appeal, 

1640. 

e.  Apportionment,  1643. 
/.  Deductions,  1645. 

g.  Contribution,  1645. 

5.  Agreements     relating    to     Salvage 

Services,  1646. 

6.  Assign  ment  of  Right  to  Salvage,  1 650. 

7.  Derelicts  and  Wreck,  1650.         | 

8.  Agreements  as  to  Towage,  1651. 

9.  Liubility  of  Tugs  for  Neglige twe, 

1653. 
9.  Jvrisdiction, 

a.  High  Court,  1654. 

b.  Justices,  1656. 

e.  County  Coort,  1657. 

10.  Practice,  Pleading  and  Procedure, 

a.  Parties,  1658. 

b.  Tender,  1660. 

c.  Arrest  and  Sale,  1660. 

d.  Pleadings,  1662. 

e.  Evidence,  1663. 
/.  Costs,  1664. 

g.  Other  Matters,  1666. 

11.  Lien,  1667. 

XX.  BOTTOMBY  AND  RESPONDENTIA. 

1.  Ifistrvments  amounting  to,  1669. 

2.  Validity. 

a.  Matters  affecting,  1670. 

b.  Extent  of  Authority  of  Master  and 

Mate,  1672. 

c.  Governed  by  what  Law,  1678. 

3.  Allowable  Items,  1679. 

4.  Priorities,  1680. 

5.  Marshalling,  1682. 

6.  Condition  ^  Loss  or  Payntent,  1683. 

7.  Jurisdiction    of  Admiralty    Court, 

1683. 

8.  Practice,  1684. 

9.  Interest  Ih'corerable,  1685. 

10.  Costs,  ime. 
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XXI.  AVEBAOE  CONTKIBUTIOXS. 

1.  Lmx  or  Injury  to  Sh'j^  or   Cargo, 
1686. 

2.  Practice,  1693. 

3.  Jurisdictim,  1693. 

XXII.  Ports,     Piebs,     Harbours,    Light- 
houses, AND  Docks. 

1.  Ports, 

a.  Nature  of,  1694. 

h.  Tolls  and  Dues,  1695. 

2.  Piers,  Harbours,  and  Lightlumses, 

a.  Piers,  User  of,  &c.,  1697. 

h.  Injury  to  Piers  by  Vessels,  1699. 

c.  Obstruction  to  Harbours,  1701. 

d.  Tolls,  Dues,  and  Metages,  1703. 

3.  Docks, 

a.  Reparation  and  Regulation,  1708. 

h.  Tolls  and  Dues,  1710. 

c.  Liability  of  Dock  Companies,  1713. 

XXIIL  Jurisdiction,  Practice,  and  Pro- 
cedure. 

1.  Jurisdiction, 

a.  Admiralty  Division  of  High  Court, 

1718. 
h.  County  Courts,  1724. 
c.  Other  Courts,  1729. 

■ 

2.  Practice  and  Procedure, 

a.  Practitioners,  1731. 

h.  Writ  and  Appearance,  1732. 

c.  Bail,  Arrest,  Sale,  and  Possession, 

1735. 

d.  Proceedings  in  Actions,  1744. 

e.  Particulars,  1749. 
/.  Discovery,  1750. 
g.  Assessors,  1752. 

h.  Reference  to  Registrar,  1752. 
?'.  Decrees  and  Orders,  1754. 
j.  Motions,  1755. 
k.  Costs,  1755. 
I,  Execution,  1760. 
m.  Appeal. 

i.  To  Court  of  Api»eal,  1760. 
ii.  To  Privy  Council,  1761. 
iii.  From  County  Court,  1763. 

XXIV.  Inquiries  by  Board  of  Trade  and 
Marine  Boards,  1765. 


XXV.  Wreck    Commissioner's 
1766. 


Inquiries, 


XXVI.  Shipping  Brokers  and  Agents. 

1.  Commission  and  Umplogment,  1768. 

2.  Liabilities,  1771. 


L     REGISTRATION. 

1.  Necessity  of. 

2.  Q^rtificateof,  1174. 

1.  Necessity  of. 

In  what  Cases.] — It  was  decided  under  the 
repealed  statute,  8  &  9  Vict.  c.  89,  that  if  a 
vessel  under  15  tons  burden,  navigating  on  the 
coast  of  the  United  Ein^om,  was  registered  by 
her  owner,  a  British  subject,  he  might  transfer  it 
to  another  British  subject  ^ithont  any  instru- 
ment in-  writing,  or  fresh  registry,  for  s.  34  of 


that  statute  did  not  apply,  inasmnch  as  under  8 
&  9  Vict.  c.  88,  ss.  13,  14,  the  original  registra- 
tion was  unnecessary.  Bcnyon  v.  Crcsstoell^  12 
Q.  B.  899  ;  18  L.  J.,  Q.  B.  1 ;  12  Jur.  1086. 

It  is  not  a  fraud  to  cause  a  ship,  in  fact  be- 
longing to  foreigners,  to  be  registered  in  the 
names  of  British  subjects.  Tico  Sicilies  (^King) 
V.  Willcox,  or  Pcninsuhir  and  Oriental  Steam 
Packet  Company,  1  Sim.,  N.  S.  334  ;  19  L.  J.. 
Ch.  488  ;  14  Jur.  751. 

The  name  of  a  vessel  w'as  the  City  of  Bnixelles. 
and  was  so  described  in  a  mortgage.  It  was  re- 
gistered by  the  owner  and  by  the  mortgagee  as 
the  City  of  Brussels  : — Held,  that  the  misde- 
scription did  not  vitiate  or  affect  the  validity  of 
the  registration.  Bell  v.  Bank  of  London,  3 
H.  &  N.  790  ;  28  L.  J.,  Ex.  116. 

The  registry  is  conclusive  as  to  the  ship  being 
in  a  fit  state  to  be  registered  under  8  &  9  Vict, 
c.  89,  although  there  may  be  evidence  to  shew 
that  the  ship  was  not  completed  at  the  time  of 
registry.  Coombcs  v.  Mansfield,  3  Drew.  193  ; 
24  L.  J.,  Ch.  513. 

A  foreign-built  ship,  British  owned,  was  not, 
under  the  old  statutes,  required  to  be  registered. 
Long  V.  Duff,  2  B.  &  P.  209. 

It  is  now  necessary,  since  17  &  18  Vict.  c.  104, 
s.  40. 

Condemned  Bhips.l — The  purchaser  of  a  ship, 
which  appeared  by  the  sentence  of  condemnation 
in  the  Vice-Admiralty  Court  abroad  to  have 
been  taken  and  condemned  for  being  engaged  in 
the  slave  trade,  was  not  entitled  to  register  such 
ship  at  the  Custom-house  under  26  Geo.  3,  c.  60, 
as  the  owner  of  a  ship  taken  and  condemned  as 
lawful  prize,  although  he  produced  a  certificate 
from  the  judge  of  the  court  abroad,  certifying 
that  she  was  condemned  as  lawful  prize.  Rex 
v.  Land  on  (^Collector  of  Customs'),  1  M.  &  S.  262. 

Private  Begistry— Suspension  of  Class— Bight 
to  notify  Kon-registry.] — Upon  a  motion  for  an 
injunction  by  subscribers  to  an  association  called 
the  Undcr>vriter8'  Registry,  who  had  had  a  ship 
registered  by  the  association  in  the  highest  class, 
to  restrain  the  committee  of  the  association 
from  inserting,  after  a  subsequent  survey  al- 
lowed by  the  plaintifEs,  in  their  published  re- 
gistry of  ships  the  words,  ** class  suspended" 
against  the  plaintiffs'  ship  : — Held,  that  the 
committee  was  justified  in  notifying  to  their 
subscribers  and  the  public  their  honest  opinion 
as  to  the  merits  of  the  ship,  and  had  a  right  to 
suspend  the  class  until  the  plaintiffs  should  have 
altered  the  ship  according  to  their  requirements. 
Clover  v.  Royden,  17  L.  R.,  Eq.  190;  43  L.  J., 
Ch.  665  ;  29  L.  T.  639  ;  22  W.  R.  254. 

Of  Bales  and  Mortgage. ] — See  cases  post, 
XI.  Sale,  Transfeb  and  Mortgage. 

As  Proof  of  Kationalitj.]— &«^()/r^,  col.  1176. 


2.  Certificate  of. 

Lien  on.] — A  master  has  no  lien  on  the  certi- 
ficate of  registry,  either  for  his  wages  or  for 
moneys  disbursed  by  him  for  the  use  of  the  ship  ; 
nor  have  shipbrokers  any  lien  on  the  certificate 
of  registry  for  advances  made  by  them  to  the 
owner  for  the  use  of  the  ship.  Gibson  ▼.  Ingo, 
6  Hare,  112. 
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Scmble,  that  a  master,  whether  co-owner  or 
not,  can  have  no  lien  upon  a  certificate  of  regis- 
try or  ship's  papers  in  case  of  wrongful  dismissal 
by  the  managing  owners.     Tha  St,  Olaf^  infra. 

The  8  &  9  Vict.  c.  89,  s.  30,  did  not  prevent  a 
lien  being  created  on  a  certificate  of  an  original 
registry,  deposited  by  an  unregistered  owner  to 
secure  advances  for  the  use  of  the  ship.  Clarke 
V.  Batten,  1  Kay  &  J.  242. 

Where  a  factor  for  the  owner  of  a  ship  at  an 
English  port  had,  by  a  request  to  the  master, 
obtained  a  certificate  of  registry  for  the  alleged 
purpose  of  paying  the  tonnage  duties  at  the 
Custom-house  : — Held,  tliat  he  had  no  lien  on 
the  certificate  so  obtained  for  the  general  balance 
due  to  liim  in  respect  of  the  ship.  Burih  y. 
Brown,  2  Stark.  272. 

The  former  Ship  Registry  Acts  did  not  prevent 
a  person  from  having  a  lien  on  papers,  deposited 
with  him,  of  a  ship  which  he  was  commissioned 
to  sell.  Mettaer  v.  Atkihs,  5  Taunt.  381  ;  1 
Marsh.  76. 

So  where  a  certificate  of  a  ship's  register  had 
been  deposited  as  a  security  for  lulvances  for  the 
use  of  the  ship : — Held,  that  tlus  gave  the 
holder  a  sufficient  lien  to  defeat  an  action  of 
trover  for  the  certificate.  Bowen  v,  Fojp,  10 
B.  &  C.  41  ;  5  M.  &  R.  5  ;  4  C.  &  P.  452. 

Order  for  Delivery  up  by  Kaster.l — The  Ad- 
miralty Division  of  the  High  Ck)urt  has  power, 
upon  the  application  of  the  owners  of  a  ship,  to 
order  a  master  who  has  been  dismissed  from 
their  employment  to  deliver  up  the  certificate  of 
I'Cgistry  and  other  papers  and  property  belong- 
ing to  the  ship,  where  he  refuses  to  surrender 
them.     TJic  St.  Ola/,  35  L.  T.  428. 

Beftiaal  of  Xaitor  to  Deliver.]— After  a  ship 
had  arrived  at  the  port  of  discharge,  but  before 
it  was  discharged,  the  owner  demanded  the  cer- 
tificate of  registry  from  the  master,  intending 
to  dismiss  him,  but  not  communicating  that  in- 
tention to  him  : — Held,  that  the  master  was  not 
liable  to  be  convicted,  under  17  &  18  Vict.  c.  104, 
B.  50,  for  refusing  to  deliver  up  the  certificate 
without  a  reasonable  cause.  Ilarkle  v.  Jlenzdl, 
8  El.  &  Bl.  828  ;  27  L.  J.,  M.  C.  110  ;  4  Jur., 
N.  S.  306. 

A  conviction  under  6  Geo.  4,  c.  110,  s.  27,  and 
3  &;  4  "Will.  4,  c.  55,  s.  27,.  for  detaining  the  cer- 
tificate of  a  ship's  registry,  was  bad,  unless  it 
stated  the  purpose  for  which  the  certificate  was 
wanted,  and  the  person  who  demanded  it  was 
the  " proper"  officer.  Bex  v.  Walsh,  3  N.  &  M. 
032  ;  1  A.  &  E.  481. 

Pledge  of.] — A  pledge,  by  the  master  and  sole 
owner  of  a  ship,  of  the  certificate  oC  registry, 
though  for  a  good  and  sufficient  consideration,  is 
illegal  and  void  ;  and  therefore  an  action  will 
lie  by  the  master  and  sole  owner  against  the  per- 
son detaining  it,  after  a  demand  made  upon  him 
to  return  it  for  the  purposes  of  navigation. 
JVilei/  V.  Crawford,  1  B.  &  S.  253 ;  30  L.  J., 
Q.  B.  319  ;  7  Jur.,  N.  S.  943 ;  4  L.  T.  653  ;  9 
W.  R.  741— Ex.  Ch, 

Sale  under  Order  of  Court — Conversion  of.] — 

An  owner  of  a  ship  consigacd  her  to  persons 
abroad,  who  hypothecated  her,  and  ^directed  the 
captain  to  sign  a  bottomry  bond :  on  her  arrival 
in  London,  he,  by  their  direction,  delivered  the 
register  to  the  agent  of  the  consignees,  who  gave 


it  to  their  solicitor  to  institute  proceedings  in  the 
Court  of  Admiralty  on  the  bottomry  bond  ;  the 
ship  was  sold  by  order  of  that  court,  and  the 
register  decreed  to  be  given  up  to  the  purchaser. 
The  owner  became  bankrupt,  and  his  assignees 
brought  an  action  for  the  register : — Held,  that 
they  could  not  recover,  as  they  might  have 
appeared  in  the  Admiralty  Court  and  prevented 
the  sale  of  the  vessel,  and  as  the  delivery  of  the 
register  to  the  purchaser,  under  the  decree  of 
that  court,  was  not  a  conversion.  Hatmck  v. 
Mas$OH,  4  Moore,  361. 


II.    NATIONAL  CHARACTER  AND 
COLOURS. 

Evideneo.l — ^A  ship's  register,  containing  a 
statement  ox  British  ownership,  even  if,  by  17 
&  18  Vict  c.  104,  8.  107,  made  prim&  facie  proof 
of  such  ownership,  may  be  outweighed  by  cir- 
cumstantial evidence  to  the  contrary.  Tlt^ 
Pri?icess  Charlotte,  B.  &  L.  75. 

The  nationality  of  a  British  ship  is  sufficiently 
proved  by  statements  of  the  master  and  crew 
that  she  is  a  British  ship  sailing  under  a  British 
flag,  without  proof  of  her  having  been  registered ; 
and  even  if  it  appears  that  she  has  not  been  re- 
gistered, a  prisoner  charged  with  committing  a 
crime  on  board  might  be  convicted.  'Be{f,  v. 
Saberff,  1  L.  R.,  C.  C.  264  ;  39  L.  J.,  M.  C.  133  ; 
22  L.  T.  523  ;  18  W.  R.  936  ;  11  Cox,  C.  C.  520. 

To  prove  that  a  ship  is  a  British  ship,  it  is  not 
necessary  to  produce  the  registry  or  a  copy  thereof; 
it  is  sufficient  to  shew  orally  that  she  belongs  to 
British  owners,  and  carries  the  British  flag.  Beff, 
V.  Allen,  10  Cox,  C.  C.  406. 

A  register  is  not  a  document  required  by  the 
law  of  nations  as  expressive  of  a  ship's  national 
character.  LeCh/fminaTit  v.  Pearson,  4  Taunt.  367. 

A  native  of  the  Ionian  Islands  purchased  an 
American  ship,  and,  upon  a  declaration  that  he 
was  a  British  subject,  obtained  from  the  British 
consul  at  Cuba  a  provisional  registry  of  the  ship 
as  British.  The  ship  was  afterwards  seized  and 
condemned  for  a  breach  of  the  Slave  Trade  Acts. 
Upon  an  objection  taken  on  appeal  to  the  juris- 
diction of  the  court  below,  on  the  ground  of  the 
national  character  of  the  owner  of  the  ship  and 
cargo  : — Held,  that  the  registry,  flag,  and  pass  of 
a  ship  carry  with  them  the  presumption  that  they 
are  true  and  correct,  and  that  the  owner  was  es- 
topped from  proving  that  he  was  not  a  British 
subject,  and  consequently  the  registry  of  the  ship 
was  void.  TJie  Laura,  3  Moore,  P.  C.  C,  N.  S. 
181  ;  13  L.  T.  133  ;  13  W.  R.  369. 

Illegal  Colours.] — A  British  merchant  ship  was 
boarded,  having  an  ensign  with  the  St.  George's 
cross,  ice,  coloura  other  than  those  legally  worn 
by  merchantmen,  contrary  to  17  &  18  Vict.  c.  104, 
8.  105.  A  warrant  of  arrest  was  directed  to  issue 
against  the  master,  upon  affidavit  of  the  facts  in 
lieu  of  declarations  in  support  of  them.  Beg, 
V.  Ewen,  2  Jur.,  N.  S.  454. 

Concealment  of  British  Character —Forfeitare.] 
— When  a  British  subject,  the  owner  of  a  British 
ship,  by  a  representation  to  the  collector  of  cus- 
toms at  the  port  of  registry  that  his  ship  has 
been  sold  to  foreigners,  procures  the  closing  of 
the  registry,  and  sails  her  under  a  foreign  cer- 
tificate of  registry  and  under  a  foreign  flag, 
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whilst  he  continues  to  own  her  and  to  receive 
the  profits  of  working  her,  doing  such  acta  with 
the  intent  to  conceal  her  British  character  from 
the  officers  of  customs,  and  prevent  her  seizure 
as  unseaworthy,  he  commits  an  offence  against 
the  provisions  of  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  103,  by  reason  of 
which  his  ship  is  liable  to,  and  will  be  con- 
demned to  forfeiture  to  her  Majesty.  The 
Sceptre,  36  L.  T.  429. 


Forfeiture,  as  against  boni  fide  Pnreliaser 


for  Value.] — ^The  forfeiture  incurred  under  s.  103 
of  the  Merchant  Shipping  Act,  1854,  accrues  at 
the  time  of  the  illegal  and  fraudulent  act,  and  a 
subsequent  seizure  relates  back  to  the  date  of  the 
act  constituting  the  cause  of  forfeiture  ;  and  this 
i.s  so  even  as  against  a  bonft  fide  purchaser  with- 
out notice  of  such  act.  The  AntutTuUile.  2  Adm. 
I).  179;  46  L.  J.,  Adm.  J58 ;  36  L.  T.  259. 
Affirmed,  2  Adm.  D.  218  ;  47  L.  J.,  Adm.  3  ;  37 
L.  T.  139,  364  ;  26  W.  R.  38— C.  A. 

A  ship,  with  the  consent  of  the  British  owners, 
sailed  under  the  Belgian  flag  in  1874.  In  1876 
the  defendant  bought  her  bon4  fide,  and  for 
valuable  consideration.  The  ship  was  claimed 
AS  forfeited  to  the  crown  under  s.  103  of  the 
Merchant  Shipping  Act,  1854.  The  defendant 
pleaded  his  bonft  fide  purchase  for  valuable  con- 
sideration : — Held,  that  such  sale  was  of  no 
effect  as  against  the  prior  forfeiture,  which 
nccrned  at  the  time  of  the  act  of  sailing  under 
foreign  colours.     Ih, 


IIL    PASSENGER  SHIPS. 

1.  QuaUfieaii(m9, 

2.  VontraeU  of  Omveyance.  1178. 

3.  Emigrant  Ships,  1183. 

1.  Qualifications. 

Number  of  Passengen — ^Tonnage.] — Under  18 
&  19  Vict.  c.  119,  ss.  3  and  71,  a  sailing  ship  is  not 
a  passenger  ship  because  she  carries  more  than 
thirty  passengers,  or  more  than  one  statute  adult 
passenger  to  every  fifty  tons,  if  that  number  or 
proportion  is  not  made  up  without  reckoning 
cabin  passengers  ;  and  where  persons  are  cabin 
passengers  in  all  respects  except  that  of  having 
received  contract  tickets  in  the  form  in  Schedule 
K,  which  in  its  terms  applies  to  passenger  ships 
only,  such  persons,  for  the  purpose  of  estimating 
the  number  or  proportion,  are  to  be  reckoned  as 
cabin  passengers ;  and  unless,  without  including 
them,  the  number  or  proportion  is  not  made  up, 
the  ship  is  not  a  passenger  ship.  Ellis  v.  Pearce, 
El.,  Bl.  &  El.  431  ;  27  L.  J.,  M.  C.  267  ;  4  Jur., 
K.  S.  1275. 

Certiflcate  firom  Board  of  Trade — ^Abeenee  of,  a 
Defence  to  Action  on  Poliey.1 — In  an  action  on  a 
marine  policy,  a  plea  that  the  ship  was  sent  by 
the  owners  with  passengers  on  board  on  the 
voyage  on  which  she  was  lost,  without  the  owners 
having  done  what  was  necessary  to  enable  them 
to  receive,  and  without  having  received,  a  pas- 
sengers' certificate  from  the  Board  of  Trade,  all 
which  the  owner  well  knew,  is  good.  Dudgeon 
v.  PemlfTohe,  9  L.  R.,  Q.  B.  581  ;  43  L.  J.,  Q.  B. 
220 ;  31  L.  T.  31 ;  22  W.  R.  914.  And  see 
8,  C.  in  H.  h.,  post  J  col.  1185. 


2.  CONTBACTS  OP  CONVBYANCE. 


Time  of  8ailing.]~Where  a  vessel,  bound  for 
the  East  Indies,  is  advertised  to  sail  by  a  certain 
day,  and  does  not,  the  shipowner  will  be  entitled 
to  recover  half  the  passage-money  of  a  person 
who  refused  to  go,  irfter  having  engaged  a  pas- 
sage, unless  either  the  time  was  of  the  essence  of 
the  contract,  or  the  delay  in  sailing  was  unreason- 
able.    Tates  V.  Dvff,  5  C.  &  P.  369. 

C,  who  resided  in  Ireland,  having  npplied  to 
certain  emigration  agents  in  London,  respecting 
a  passage  for  himself  and  family  on  board  their 
ships  to  Australia,  received  in  answer  a  letter  in 
which  they  agreed  to  convey  him  and  his  family 
for  a  sum  of  money.  This  letter  was  written  on 
the  fly-sheet  of  a  printed  circular,  headed  "  Emi- 
gration to  Australia,"  and  which  stated  that  ships 
"  will  be  dispatched  on  the  appointed  days  (wind 
and  weather  permitting),  for  which  written  gua- 
rantees will  be  given."  Then  followed  a  list  of 
ships,  amongst  which  the  Asiatic  was  named  as 
to  sail  from  London  on  the  15th  of  August,  and 
from  Plymouth  on  the  25th.  In  another  part  of 
the  circular  it  was  stated,  "  Passengers  from  Ire- 
land can  readily  join  at  Plymouth.  A  deposit  of 
one-half  the  passage-money  to  be  paid  at  the  time 
the  berths  are  engaged,  the  balance  to  bo  paid 
piior  to  granting  the  embarkation  order."  C. 
engaged  a  berth  on  board  the  Asiatic,  and  paid 
the  agents  a  deposit,  but  no  written  guarantee 
was  given.  The  Asiatic  did  not  arrive  at  Plymouth 
until  the  3rd  of  September,  although  not  pre- 
vented by  wind  or  weather.  The  berth  was  kept 
vacant  from  London  to  Plymouth  : — Held,  that 
the  statement  in  the  circular  was  not  a  mere  re- 
presentation, but  a  warranty  that  the  Asiatic 
would  sail  on  the  days  appointed,  and  that  as  she 
did  not,  0.  was  justified  in  taking  a  passage  on 
board  another  vesse?,  and  was  entitled  to  recover 
from  the  emigration  agents  the  amount  of  the 
deposit,  and  the  expenses  he  had  been  put  to  by 
the  delay  at  Plymouth.  Cranston  v.  Marshally 
5  Ex.  396  ;  19  L.  J.,  Ex.  340. 

Aceommodatlon  and  Proyisions.]— There  was 
in  an  agreement  under  seal  for  the  use  of  cabins 
and  accommodations  for  passengers  in  a  ship,  a 
covenant  on  the  part  of  the  captain,  to  permit 
and  suffer  the  hirer  to  stow  away  the  baggage  of 
the  passengers  in  a  part  of  the  hold: — Held,  that 
this,  in  connexion  with  a  covenant  to  promote 
the  comfort  and  convenience  of  the  hirer  and  his 
passengers,  fairly  imported  that  there  should  be 
some  demand  or  request  made  by  the  hirer  for 
the  clearing  the  space  ^^ed  on.  Corbin  v. 
Leader,  6  C.  &  P.  32. 

A  covenant  to  keep  up  a  supply  of  the  neces- 
sary and  usual  quantity  of  water,  for  the  use  of 
the  passengers,  is  not  broken  by  a  deficiency  for 
a  short  time,  occasioned  by  the  unusual  length  of 
the  voyage.    lb. 

In  an  action  against  a  captain  for  not  furnish- 
ing good  and  fresh  provisions  to  a  passenger  on  a 
voyage,  the  jury  must  be  satisfied  that  there  was 
a  real  grievance  sustained  by  the  plaintiff,  and 
there  is  no  right  of  action  unless  he  has  really 
been  a  sufferer  ;  for  it  is  not  because  a  man  does 
not  get  such  a  good  dinner  as  he  might  have  had 
that  he  is  therd^ore  to  have  a  right  of  action 
against  the  captain  who  does  not  provide  all  that 
he  ought.     Toung  v.  Fewson,  8  C.  &  P.  55. 

Bights  of  Pasfengeri  inter  se  as  to  Berthi.]— 
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In  an  action,  in  which  one  of  the  qucstionR  be- 
tween the  parties  was,  whether  the  defendant 
was  justified  in  expelling  the  plaintiff  from  a 
berth  in  a  steamer,  it  was  proved  that  the  plain- 
tiff placed  his  coat  upon  the  berth  while  it  was 
vacant,  afterwaids  applied  at  the  office  of  the 
company  to  which  the  steamer  belonged  for  the 
purpose  of  engaging  the  berth,  and  caused  the 
company's  clerk  or  agent,  then  in  attendance  at 
the  office,  to  enter  the  plaintiff's  name  on  the 
lYay-bill  opposite  the  number  of  the  berth,  but 
that  the  defendant,  having  also  applied  for  the 
same  berth,  another  agent  or  clerk  of  the  com- 
pany altered  the  way-bill  by  inserting  the  defen- 
dant's name  opposite  the  berth,  and  allotting 
another  one  to  the  plaintiff,  and  that  the  plaintiff, 
upon  re  taming  to  the  berth  in  dispute,  after  the 
steamer  had  started,  found  the  defendant's  ser- 
vant at  the  door,  who  refused  to  allow  him  to 
enter.  The  plaintiff  afterwards  entered  the 
berth  and  was  removed  by  the  defendant.  Evi- 
dence was  also  given  that,  according  to  the  usage 
on  board  the  steamer,  the  rights  of  the  passengera 
inter  se  to  berths  during  the  voyage  were  to  be 
deteimined  by  the  way-bill  as  finally  settled 
and  sent  on  board,  and  that  disputes  during  the 
voyage  with  respect  to  passengers'  accommodation 
should  be  decided  by  the  captain  or  steward  : — 
Held,  first,  that  the  plaintiff  was  not  entitled  to 
A  direction  that  he  was  in  possession  of  the 
berth  in  dispute.  JDysart  v.  Montg<nncry,  8  Ir. 
R.,  Eq.  245. 

Held,  secondly,  that  the  way-bill,  as  finally 
settled  and  delivered  to  the  officers  on  board, 
determined  the  right  to  the  berth  as  between  the 
plaintiff  and  the  defendant.    lb. 

Held,  thirdly,  that  the  jury  having  found  that 
the  way-bill,  as  finally  settled  for  the  purpose  of 
the  voyage,  allotted  the  berth  to  the  defendant, 
und  that  he  was  in  possession  at  the  time  of  the 
iilleged  assault,  he  was  justified  in  removing  the 
plaintiff,  without  using  unnecessary  violence, 
upon  his  refusal  to  leave  the  berth.    Ih, 

Putting  into  Port  daring  Voyage.] — The  cap- 
tain of  a  ship  covenanted  to  promote  the  com- 
fort of  passengers  engaged  by  the  plaintiff  ;  the 
plaintiff  covenanted  not  to  interfere  with  the 
navigation  of  the  ship,  and  to  defray  the  expense 
of  putting  into  port  if  it  should  be  necessary  for 
the  convenience  and  at  the  request  of  the  plain- 
tiff : — Held,  that  the  captain  was  bound  to  put 
into  port  for  the  convenience  and  at  the  request 
and  expense  of  the  plaintiff,  unless  he  could 
-shew  that  putting  in  would  be  dangerous.  Corhin 
V.  Leader,  10  Bing.  275  ;  3  M.  &  Scott,  751 ;  6 
€.  &  P.  32. 

Authority  of  Captain  over.] — A  declaration  on 
An  agreement  to  carry  the  plaintiff  in  a  ship  to  a 
particular  place  alleged  as  a  breach,  that  the  de- 
fendants, by  their  agent,  caused  him  to  be  dis- 
«mbai'ked  at  an  intermediate  point,  and  by  their 
agent,  caused  the  disembarkation  to  be  conducted 
in  a  scandalous,  disgraceful,  and  improper 
manner,  whereby,  and  also  by  contemptuous 
usage  and  insulting  language  addressed  to  the 
plaintiff  by  the  agent  in  effecting  the  disem- 
barkation, the  plaintiff  sustained  damage  : — 
Held,  a  good  declaration.  Coppin  v.  Braith- 
icfiite,  8  Jur.  875. 

Held,  secondly,  that  the  judge  rightly  re- 
ceived evidence  of  the  language  of  the  captain 
in  putting  the  plaintiff  on  shore,  in  which  he  de- 


scribed him  as  being  a  pickpocket,  and  belong- 
ing to  the  swell  mob.    lb. 

Held,  thirdly,  that  the  judge  rightly  directed 
the  jury,  that  the  defendants  were  responsible 
for  any  injury  naturally  resulting  from  the  acts 
of  the  captain,  when  acting  as  their  servant ; 
and  that  the  plaintiff  was  entitled  to  fair  com- 
pensation for  the  injury  done  to  him  in  being 
put  on  shore  at  the  intermediate  place,  so  far  as 
injury  arose  from  the  act  of  the  captain  in  put- 
ting him  on  shore.    lb. 

Conduct  unbecoming  a  gentleman,  in  the  strict 
sense  of  the  woitl,  will,  it  seems,  justify  a  cap- 
tain of  a  ship  in  excluding  a  passenger  from  the 
cuddy  table,  whom  he  has  engaged  by  contract 
to  provide  for  there  ;  but  it  is  difficult  to  say,  in 
what  degree  want  of  polish  would  in  point  of 
law  warrant  such  exclusion  ;  but  it  is  clear,  that, 
if  a  passenger  use  threats  of  personal  violence 
towards  the  captain,  the  captain  may  exclude 
him  from  the  table,  and  require  him  to  take  his 
meals  in  his  own  private  apartment.  Prender- 
gast  V.  Compton^  8  C.  &  P.  454. 

The  captain  has  absolute  control  over  the  pas- 
sengers in  all  that  is  necessaiy  to  the  safe  and 
proper  conduct  of  the  vessel,  but  the  exereise  of 
such  power  in  each  instance  is  defined  and 
limited  by  the  necessity  of  the  case.  King  v. 
Franklin,  1  F.  &  F.  360.  See  also  Xoden  v. 
JohuMon,  16  Q.  B.  218 ;  20  L.  J.,  Q.  B.  95 ;  15 
Jur.  424. 

The  captain  has  authority  to  exercise  so  much 
foree  as  is  necessary  for  the  safety  of  the  ship. 
Aldworth  v.  Stexmrt,  14  L.  T.  862 ;  4  F.  &  F.  957. 

To  imprison  a  passenger  in  his  cabin  for  seven 
days  for  alleged  indolence  to  the  captain  person- 
ally is  an  excess  of  such  power,  and  an  action  for 
the  false  imprisonment  will  lie.    lb, 

PasBage-DLonoj — Commeneoment  of  Voyage.] 
— Where  an  agreement  was  made  to  carrj-  a  pas- 
senger on  boanl  a  ship  from  London  to  the  West 
Indies,  the  passage-money  to  be  paid  in  London 
before  the  commencement  of  the  voyage  ;  and 
the  passenger  put  his  baggage  on  board  in  the 
Thames,  meaning  himself  to  embark  at  Ports- 
mouth ;  and  the  ship  was  lost  going  round  to 
that  place  ;  the  passage-money  could  not  be  re- 
covered back.     tNllan  v.  Simpkin,  4  Camp.  241. 

Alitcr,  if  the  agreement  had  been  to  carry  the 
passenger  from  Portsmouth  to  the  West  Indies.  lb, 

Ship's  Offleere— When  entitled  to.]-— If  a 

captain  of  an  East  Indiaman  dies  at  the  outward 
port,  after  having  contracted  to  bring  home 
certain  passengers  and  laid  in  a  certain  quantity 
of  stores  for  the  homeward  voyage ;  and  the  chief 
mate  succeeding  to  the  command,  brings  home 
these  and  other  passengers,  and  provides  further 
stores  for  their  subsistence  duiing  the  voyage ; 
the  captain's  representatives  are  entitled  to  the 
passage-money  of  the  passengers  with  whom  he 
had  contracted,  and  the  mate  to  that  of  the 
others ;  the  representatives  being  liable  to  him 
for  the  portion  of  the  stores  laid  in  by  him  con- 
sumed by  the  former  class  of  passengers,  and  he 
being  liable  to  the  representatives  for  the  por- 
tion of  the  captain's  stores  consumed  by  the 
latter  class  of  passengers.  Siordet  v.  Brodie^  3 
Camp.  253. 


Lien  for.] — The  master  has  a  lien  on  the 


luggage  of  a  passenger  for  his  passage-money. 
Wolf  v.  Summerti,  2  Camp.  631. 
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Bat  he  has  certainly  no  lien  on  the  passenger 
himself,  or  the  clothes  which  heisactniuly  wear- 
ing, when  he  is  about  to  leave  the  vessel.  lb, 
A?idiie4icasni  sab  tit.  Innkeeper. 


Capture — Condemnation  as  Prise.] — The 


Elaintiff  contracted  to  carry  the  defendant,  his 
imily,  and  luggage,  from  Demerara  to  Flushing  ; 
and  in  the  course  of  the  voyage,  within  four 
days'  sail  of  Flashing,  the  ship  was  captured  by 
an  English  ship  of  war  and  brought  mto  Eug- 
land,  and  the  ship  and  cargo  libelled  for  prize  in 
the  Ckmit  of  Admiralty,  and  the  cargo  con- 
< learned,  and  proceedings  stiU  pending  against 
the  ship  ;  but  the  defendant  and  his  family  were 
liberated,  and  theit  luggage  in  fact  restored  to 
their  possession  : — Held,  that  however  the  ques- 
tion might  be  as  to  the  plaintiff's  right  to  recover 
passage-money  upon  an  implied  assumpsit  pro 
ratA  itineris,  if  the  ship  was  restored,  yet  pending 
the  proceedings  against  the  ship,  ns  prize  in  the 
Admiralty  court,  no  such  action  could  be  main- 
tained, for  non  constat  but  that  the  ship  might 
be  condemned  and  the  freight  decreed  to  the 
captors.  Muloy  v.  Backei\  6  East,  316  ;  1  Smith, 
447. 


Mortgage  of  Ship.] — In  an  action  to  re- 


•cover  passage-money  brought  by  mortgagee  of  a 
^hip  against  mortgagor,  which  passage-money  had 
been  received,  by  the  mortgagor,  as  part  of  the 
e«imings  of  the  ship,  before  the  mortgagee  took 
XX)Sse8sion  of  the  ship : — Held,  that  the  mort- 
gagee could  not  recover.  Willis  v.  Pdlm^r^  7 
C.  B.,  N.  8.  340 ;  29  L.  J.,  C.  P.  194 ;  6  Jur., 
N.  S.  7.32  ;  8  \V.  R.  295. 


Insnranee   o£j — A  policy   of  insurance 


was  effected  upon  the  passage-money  of  emi- 
grants upon  a  voyage  firom  Liverpool  to  Boston 
against  the  perils  of  the  sea.  At  the  end  of  the 
policy  was  a  memorandum,  "  On  passage-money 
of  emigrants,  subject  to  pay  a  loss  pro  rat&,  and 
subject  to  the  clauses  and  conditions  under  ss.  47 
— 51  of  the  15  &  16  Vict.  c.  44,  and  against  these 
risks  only  : " — Held,  that  the  policy  extended  to 
any  expense  occasioned  by  the  perils  insured 
against,  which  were  thrown  upon  the  shipowners 
by  any  of  the  enumerated  sections  ;  but  not  to 
the  expense  of  maintaining  the  passengers  during 
the  detention  of  the  ship  at  a  foreign  port  for 
the  purpose  of  repairs,  the  ship  afterwaids  com- 
pleting the  voyage  with  the  passengers  on  board, 
-such  expense  being  cast  upon  the  owners  by 
8.  32.  Willis  V.  Cooke,  5  El.  k  Bl.  641  ;  26  L.  J., 
<}.  B.  16  ;  1  Jur.,  N.  S.  1164. 

Expenses  of  forwarding  Passengers  to  Desti- 
Jiation.]— By  15  &  16  Vict.  c.  44,  s.  49,  if  any 
passengers  of  any  passenger  ship  shall,  without 
rany  neglect  or  default  of  their  own,  find  them- 
f?elves  within  any  foreign  or  colonial  port  other 
than  that  at  which  they  have  contracted  to  land, 
and  the  master  of  the  ship  shall  decline,  or  omit 
within  six  weeks  thereafter,  to  forward  or  cany 
them  on  to  their  original  destination,  it  shall  be 
lawful  for  the  governor  of  the  colony  to  forward 
«uch  passengers  to  their  Intended  destination. 
By  8.  50  the  expenses  incurred  under  this  section 
shall  become  a. debt  due  to  the  crown  from  the 
owner,  charterer  and  master : — Held,  that  a 
policy  of  assurance  by  the  owners  against  all  lia- 
Dili  ties,  to  which  they  might  become  by  perils  of 
the  sea  liable  under  these  sections,  covered  a 


liability  for  expenses  incurred  by  the  captain  in 
forwarding,  without  the  intervention  of  the 
govenior,  and  before  the  lapse  of  six  weeks,  pas- 
sengers who  were  in  a  colony  to  which  tnoy 
were  not  ultimately  destined,  in  consequence  of 
the  loss  of  the  ship  in  which  they  sailed.  Oihson 
V.  Bradford,  4  El.  &  Bl.  586  ;  24  L.  J.,  Q.  B. 
159  ;  1  Jur.,  N.  S.  520. 

Liability  of  Owners  for  Loss  of  Luggage.] — 
A  passenger  by  steamer  from  America  paid  for 
and  received  a  passenger  ticket  from  the  agents 
of  the  owners,  containing  a  condition  exempting 
the  owners  from  liability  in  case  of  loss  or  deten- 
tion of  the  ship  by  accidents  of  navigation  or 
perils  of  the  sea,  and  from  responsibility  for  lug- 
gage, goods,  or  other  description  of  property, 
unless  bills  of  lading  had  been  signed  therefor  : 
— Held,  that  the  latter  condition  not  having 
been  observed  by  the  passenger,  he  could  not  rc- 
cover  for  the  loss  of  his  luggage,  though  the  loss 
was  caused  by  the  ship  having  been  wrecked 
owing  to  the  negligence  of  the  captain.  Wilton, 
V.  Royal  Atlantic  Mail  Steam  Navigation  Com- 
pany, 10  C.  B.,  N.  S.  453  ;  30  L.  J.,  C.  P.  369  ;  8 
Jur.,  N.  S.  232  ;  4  L.  T.  706  ;  9  W.  R.  748. 


Special  Contract— Kotice.] — A  passenger 


on  paying  his  fare  received  a  ticket  from  the 
clerk  of  the  steam  company,  on  the  back  of  which 
was  printed  a  notice  exonerating  the  company 
from  liability  for  loss,  injury,  or  delay  to  the 
passenger  or  his  luggage,  however  caused.  There 
was  no  evidence  that  the  passenger  had  been 
made  aware  of  this  condition  before  or  at  the 
time  when  he  took  the  ticket*  During  the  voyage 
the  steamer  was  lost  by  the  negligence  of  the 
servants  of  the  company,  and  the  passenger  lost 
his  luggage  and  suffered  other  damage  and  in- 
convenience : — Held,  that,  in  the  absence  of 
proof  that  the  passenger  had  assented  to  be 
bound  by  the  condition  indorsed  on  the  ticket,  it 
was  no  defence  to  an  action  by  him  to  recover 
the  loss  he  had  sustained.  Henderson  v.  Steven- 
son, 2  H.  L.  (Sc.  App.)  470  :  32  L.  T.  709.  See 
also  Burke  v.  South- Eastern  Rniltcay  Company, 
and  ea-ses  sub  tit.  Cabbiebs  (^0/  Passengers), 


Total  Exemption  from  LiaMlitj.] — ^A  con- 


tract, entered  into  between  a  shipowner  and  a 
passenger,  contained  a  provision  that  the  ship- 
owner would  not  be  answerable  for  loss  of  bag- 
gage "  under  any  circumstances  whatsoever  : " — 
Held,  that  such  a  stipulation  covered  the  case  of 
wilful  default  and  misfeasance  by  the  ship- 
owner's servants.  Tauhm^n  v.  Pacific  Steam 
Navigation  Company,  5?6  L.  T.  704. 

Liability  for  Iignry  and  Death  oansed  bj  Col- 
lision at  Sea.] — The  personal  representatives  of 
a  deceased  man  cannot  maintain  an  action  under 
Lord  Campbell's  Act  (9  &  10  Vict.  c.  93),  where 
the  deceased,  if  he  had  survived,  would  not  have 
been  entitled  to  i-ecover.  The  defendants,  a 
steamship  company,  issued  a  passenger's  ticket, 
which  contained,  amongst  others,  the  following 
condition  :  "  The  company  will  not  be  respon- 
sible for  any  loss,  damage  or  detention  of  luggage 
under  any  circumstances.  .  .  .  The  company 
will  not  be  responsible  for  the  maintenance  of 
passengers,  or  for  their  loss  of  time  or  any  con- 
sequence arising  therefrom  .  .  .  nor  for  any 
delay  arising  out  of  accidents  ;  nor  for  any  loss 
or  damage  aiising  from  the  perils  of  the  sea,  or 
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from  machinery,  boilers  or  steam,  or  from  any 
act,  neglect  or  de&ult  whatsoever  of  the  pilot, 
master  or  mariner  : "  —  Held,  that  the  words 
'<  loss  or  damage  arising  from  the  perils  of  the 
sea,"  as  contained  in  the  above  conditions, 
exempted  the  defendants  from  liability  for  injury 
or  loss  of  life  to  a  passenger  occasioned  on  the 
voyage  by  the  negligence  of  the  defendants' 
servants.  Haigh  v.  Rmjal  Mail  Steam  Packet 
Company,  62  L.  J.,  Q.  B.  640— C.  A.  Affirming 
52  L.  J.,  Q.  B.  395  ;  48  L.  T.  267  ;  5  Asp.  M.  C. 
47. 


KeanB  of  Aooess  to  Ship.] — A.  agreed  to  carry 
B.  fi*om  Milford  Haven  to  Liverpool :  the  mode 
of  transit  provided  was  that  B.  should  come  on 
to  a  hulk  lying  in  the  harbour  at  Milford  Haven, 
and  wait  till  a  steamer  came  and  took  him  to 
Liverpool.  On  the  hulk,  close  to  a  ladder  down 
which  B.  had  to  pass  to  reach  the  steamer,  was 
a  large  hatchway,  which  was  negligently  left 
unguarded  and  improperly  lighted,  and  B.  fell 
thi-ough  it  and  was  injured.  The  hulk  belonged 
to  a  third  party,  and  A.  had  only  acquired  a 
right  to  use  it  for  the  purpose  of  embarking 
passengers  on  his  steamer.  In  an  action  by  B. 
against  A.  for  the  injury  he  sustained  : — Held, 
that  he  was  answerable  for  all  injury  occur- 
ring through  the  means  of  transit  being  im- 
proper, whether  it  arose  from  negligence  of  his 
own  servants  or  of  other  parties  who  helped  to 
provide  the  means  of  transit.  John  v.  Bacon j  5 
L.  R.,  C.  P.  437  ;  39  L.  J.,  C.  P.  365  ;  22  L.  T. 
477  ;  18  W.  R.  894. 

Held,  also,  that  A.  having  invited  B.  on  to 
the  hulk,  was  bound  to  protect  him  from  con- 
cealed dangers,  and  was  liable  for  injury  he  sus- 
tained through  the  condition  of  the  hatchway, 
even  though  it  was  under  the  care  of  others  and 
not  his  own  servants,     lb. 


3.  Emigbant  Ships. 

Contraets  to  Equip.]— The  defendant,  being 
under  contract  with  the  owner  to  supply  and  fit 
an  emigrant  ship  with  everything  comprised  in 
the  commissioners  of  emigrants'  schedule,  to  the 
entii'e  satisfaction  of  the  surveyor  to  such  com- 
missioners, the  plaintiff  contracted  with  the  de- 
fendant to  do  part  of  such  work,  viz.,  he  under- 
took "  to  fit  up  the  between-decks  of  the  ship  for 
government  emigrants,  to  provide  all  materials 
and  labour,  viz.,  all  plumbers'  and  joiners'  work, 
for  15^.  per  statute  adult ;  the  whole  to  be  done 
to  the  satisfaction  of  the  emigitition  commis- 
sioners." The  plaintiff  erected  many  more  berths 
in  the  vessel  than  she  was  measured  to  carry 
accoixling  to  18  &  19  Vict.  c.  119,  and  several  of 
the  berths  had  to  be  taken  down,  and  some  of 
them  to  be  i-ebuilt  and  altered,  by  the  plaintiff, 
by  the  order  of  the  emigi*ation  commissioners. 
By  the  like  order  other  work,  in  the  nature  of 
ship's  fittings,  was  done  by  the  plaintiff,  such  as 
making  a  ventilator,  deck  lights,  and  a  school- 
master's cabin  : — Held,  that  the  defendant  was 
only  liable  to  pay  the  plaintiff  at  the  rate  of  log. 
per  statute  adult  for  the  number  of  berths  with 
which  the  ship  was  allowed  by  the  commis- 
sioners to  go  to  sea,  and  that  he  was  not  respon- 
sible for  any  further  sum  in  respect  of  tiie  other 
work  done  by  the  plaintiff  under  the  order  of 
the  commissioners.  Dobnun  v.  Ilndsony  1  C.  B., 
N.  8.  652  ;  26  L.  J.,  C.  P.  153  ;  3  Jur,  N.  S.  216. 


Duties  of  Emigration  Officer. ]^An  emigra- 
tion officer,  appointed  under  15  &  16  Vict.  c.  44, 
was  justified  in  refusing  to  certify  that  the  re- 
quirements of  the  statute  had  been  complied 
with,  if  he,  acting  bon&  fide,  deemed  that  the 
quantity  of  cargo  on  board  a  passenger  ship  was 
such  as  to  endanger  the  safety  of  the  ship,  al- 
though none  of  the  articles  expressly  prohibited 
by  s.  26  were  on  board,  and  although  his  objec- 
tion was  not  to  any  specific  articles  on  board, 
but  solely  because  the  ship  was  too  deep  in  the 
water;  and  if  an  action  was  brought  against 
him  for  refusing  his  certificate  under  such  cir- 
cumstances, he  was,  by  s.  81,  entitled  to  have 
the  verdict  entered  for  him.  Steel  v.  ScJwmberg, 
3  C.  L.  R.  302 ;  4  El.  &  Bl.  620  ;  24  L.  J.,  Q.  B. 
87  ;  1  Jur.,  N.  S.  679. 

The  16th  section  did  not  apply  to  such  a  case. 
lb, 

IV.     STEAMSHIPS. 

Keaxdng  of  Term  *'  SteamBhip."] — When  a 
vessel  by  which  goods  are  forwarded  is  de- 
scribed as  a  steamship,  simpliciter,  in  the  bill 
of  lading  forming  the  agreement  between  the 
freighter  and  the  owner  of  the  vessel,  the  con- 
tract is  that  the  goods  shall  be  transported  in  a 
ship  whereof  the  primary  and  principal  propel- 
ling power  is  steam,  and  the  terms  will  not  be 
satisfied  by  an  auxiliary  screw  steamship  making 
a  sailing  voyage  with  the  occasional  aid  of  her 
steam  power.  Fra^^cr  v.  Telegraph  Qmstruction 
and  Maintenance  Company^  7  L.  R.,  Q.  B.  566  ; 
41  L.  J.,  Q.  B.  249 ;  27  L.  T.  373  ;  20  W.  R. 
724. 

V.    UNSEAWORTHY  SHIPS. 

Detention  and  Snnrej  by  Board  of  Trade.] — In 

order  to  justify  the  Board  of  Trade  in  taking 
proceedings  under  the  Merchant  Shipping  Act, 
1873  (36  &  37  Vict.  c.  85),  s.  12,  it  was  unneces- 
sary that  either  the  complaint  as  to  a  vessel  or 
the  report  from  surveyors  should  state  in  express 
terms  that  she  was  unable  to  proceed  to  sea 
"  without  serious  danger  to  human  life ; "  it  was 
sufficient  if  it  appeared  from  the  facts  therein 
I'espectively  mentioned  that  she  was  in  that  con- 
dilion.  Lewis  v.  Gray^  1  C.  P.  D.  452  ;  45  L.  J., 
C.  P.  720 ;  34  L.  T.  421. 

The  plaintiff  was  the  owner  of  a  British  ship 
named  the  L.,  which  was  at  the  British  port  of 
S.,  and  was  intended  to  be  employed  in  the 
foreign  cattle  trade.  Certain  surveyors  of  the 
Boaid  of  Trade  reported  in  doubtful  terms  that 
owing  to  her  unusual  proportions  the  L.  was  an 
unsafe  ship.  The  Board  of  Trade  thereupon 
ordered  the  L.  to  be  provisionally  detained.  A 
court  of  survey  was  held  as  to  the  condition  of 
the  L.,  and  the  members  thereof  reported  that 
the  L.  was  not  unsafe,  and  that  she  ought  not  to 
have  been  detained.  The  L.  was  accordingly 
released.  The  plaintiff  then  brought  an  action 
against  the  Secretary  of  the  Boaid  of  Trade  to 
recover  compensation  for  the  loss  to  him  by 
reason  of  the  provisional  detention.  At  the  trial 
it  was  admitted  that  the  L.  was  a  safe  ship. 
The  judge  in  substance  directed  the  jury  to 
consider  whether  it  was  reasonable  in  the  Board 
of  Trade  to  detain  the  L.  for  survey  without  a 
direct  affirmation  by  tV.eirsun'eyors  that  in  their 
opinion  she  was  unsafe  : — Held,  a  misdirection  ; 
for  the  proper  question  to  be  left  to  the  juiy  was 
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whether  the  facts  with  regard  to  the  L.,  as  she 
laj  at  S.,  which  would  have  beea  appareat  to  a 
person  of  ordinary  skill  on  examining  her  and 
inquiring  about  her,  would  have  given  him 
reasonable  and  probable  cause  to  suspect  her 
safety  and  to  detain  her  for  survey  and  inquiry. 
Thompson  v.  Farrer,  8  Q.  B.  D.  372  ;  51  L.  J., 
Q.  B.  534  ;  47  L.  T.  117  ;  4  Asp.  M.  0.  562— C.  A. 

Indietment  for  sending  Unseaworthj  Ships  to 
B«a.] — ^A  man  was  tried  and  convicted  under 
34  &.  35  Vict.  c.  110,  s.  11,  for  sending  a  ship 
to  sea  in  an  unseaworthy  state,  upon  an  indict- 
ment which  did  not  aver  either  that  he  knew 
of  her  being  unseaworthy,  or  that  he  had  not 
used  reasonable  means  to  make  her  seaworthy  : 
— Held,  first,  that  the  indictment  need  not  aver 
that  the  accused  knew  the  ship  to  be  in  an  un- 
seaworthy state.  Reg,  v.  Freeman,  9  Ir.  R.,  C.  L. 
527. 

Held,  secondly,  that  the  Indictment  need  not 
contain  averments  negativing  the  use  of  reason- 
able means  to  make  and  keep  the  ship  seaworthy. 
Ih, 

Claim  on  Insnraneo  Policy.]  ~If  a  shipowner 
knowingly  and  wilfully  sends  his  ship  to  sea  in 
an  unseaworthy  condition,  the  knowledge  and 
wilfulness  are  essential  elements  in  the  con- 
sideration of  his  claim  to  recover  on  an  insurance 
policy.  But  there  is  no  implied  warranty  of  sea- 
worthiness in  a  time  policy.  Dudgeon  v.  Pem- 
broke,  2  App.  Gas.  284  ;  64  L.  J.,  Ex.  409 ;  36 
L.  T.  382  ;  25  W.  R.  499— H.  L. 


VI.    BUn^DING,  REPAIRS,  AND 
TONNAGE. 

1.  Buildhtg  and  Repairs, 

2.  Lien  of  ShipwrigJU,  1188. 

3.  Hbnnage,  1189. 

1.  BUILDINO  AND  REPAIRS. 

When  Property  Passes  to  Pnrobaser.]  — 
The  defendants  contracted  with  a  company  to 
make  and  supply  new  boilers  and  certain  new 
machinery  for  a  steamship  of  the  company,  and 
to  alter  the  engines  of  such  steamship  into  com- 
pound surface  condensing-engines  according  to 
a  specification.  The  engines,  boilers,  and  con- 
nexions were,  by  the  contract,  to  be  com- 
pleted in  every  way  ready  for  sea  so  far  as 
specified,  and  tried  under  steam  by  the  engineers 
(the  defendants)  previously  to  being  handed  over 
to  the  company  ;  the  result  of  such  trial  to  be 
to  the  satisfaction  of  the  company's  inspector. 
The  price  of  the  work  was  to  be  5,800*.,  and 
was  to  be  paid  as  the  work  progressed,  in  the 
following  manner  :  viz.,  2,000Z.  when  the  boilers 
were  plated,  and  2,0002.  when  the  whole  of  the 
work  was  ready  for  fixing  on  board,  and  the 
balance,  1,8002.,  when  the  work  was  fully  com- 
pleted and  tried  under  steam.  These  payments 
were  only  to  be  made  on  the  certificate  of  the 
company's  inspector.  The  old  materials  removed 
from  the  ship  were  to  become  the  property  of 
the  defendants.  The  specification  contained 
elaborate  provisions  as  to  the  fitting  and  fixing 
the  new  boilers  and  machinery  on  board  the  ship, 
and  the  adaptation  of  the  old  machinery  to  the 
new.  The  boilers  and  other  new  machinery  con- 
tracted for  were  completed  and  ready  to  be  fixed 
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on  board,  and  one  instalment  of  2,000/.  had  been 
paid  under  the  contract,  when  the  ship  was  lost 
by  perils  of  the  sea.    The  value  of  the  work  ac- 
tually done  by  the  defendants  under  the  con- 
tract amounted  to  4,118/.  The  second  instalment 
of  2,000/.  was  subsequently  paid,  at  the  time  of 
which  payment  the  company  knew  of  the  loss 
of  the  ship,  but  the  defendants  did  not.    The 
company  claimed  delivery  of  the  boilers  and 
other  machinery  completed  under  the  contract, 
and  this  being  refused,  brought  an  action  for 
the  detention  of  the  same,  or  to  recover  back 
the  4,000/.  paid  by  them  to  the  defendants : — 
Held,  that  the  contract  was  an  entire  and  in- 
divisible contract  for  work  to  be  done  upon  the 
company's  ship  for  a  certain  price,  from  further 
performance  of  which  both  parties  were  released 
by  the  loss  of  the  ship  ;  that  the  property  in  the 
articles  manufactured  was  not  intended  to  pass 
until  they  were  fixed  on  board  the  ship ;  and 
that  consequently  the  company  was  not  entitled 
to  the  boilers  and  machinery,  nor  could  they 
recover   the    4,000/.  already  paid    as    upon  a 
failure  of  consideration.    An^lo-Egyptian  NavU 
gation  Company  v.  Rennie,  10  L.  R.,  C.  P.  271  ; 
44  L.  J.,  d  P.  130 ;  32  L.  T.  467  ;  23  W.  R. 
626.      The  case  was  ultimately  referred  to  arbi- 
tration.    10  L.  R.,  C.  P.,  571,  n. 

A.  contracted  with  B.,  a  shipbuilder  in  Nova 
Scotia,  for  the  building  a  vessel.  B.  was  already 
largely  indebted  to  A.,  upon  a  general  consign- 
ment account,  and  A.,  from  time  to  time,  made 
considerable  advances  on  account  of  the  ship 
whilst  in  progress,  and  also  supplied  anchors, 
cables,  and  o&er  stores  for  her.  On  the  20th 
June,  1848,  B.,  by  a  bill  of  sale  reciting  that  A. 
had  made  advances  to  B.,  and  had  agreed  to 
make  such  further  advances  as  he  might  re- 
quire to  build,  launch,  rig,  and  fully  equip  the 
vessel  for  sea,  "  for  the  security  and  repayment 
of  all  such  sum  or  sums  of  money  as  A.  had  al- 
ready advanced,  or  might  thereafter  advance,  to 
aid  and  assist  him  to  finish  and  complete  the 
vessel,  bargained,  sold,  assigned  and  transferred 
to  A.  *  a  certain  ship  or  vessel  now  in  course  and 
progress  of  building '  by  him  at,  &c.  (describing 
it),  together  with  other  timber  in  B.'s  possession, 
to  have  and  to  hold  the  ship  or  vessel,  goods  and 
chattels,  to  A.,  to  his  absolute  use  and  benefit 
and  behoof  for  ever,  when  the  ship  or  vessel 
should  be  complete  and  finished,  in  as  full, 
ample  and  perfect  a  manner  as  if  the  ship  or 
vessel  were  ready  for  sea,  and  ready  to  be  de- 
livered to  A.  at  the  time  of  executing  these  pre- 
sents." On  the  30th  January,  1849,  B.  signed  a 
builder's  certificate  and  declaration  of  owner- 
ship, stating  A.  to  be  the  sole  owner  of  the 
vessel,  and  thereupon  obtained  a  certificate  of 
registry  in  A.'s  name,  pursuant  to  8  &  9  Vict, 
c.  89,  8. 11.  This  certificate  B.  retained  in  his 
own  possession.  On  the  29th  Marcih,  1849,  B.  in* 
duced  the  comptroller  of  the  customs  at  Pictou, 
in  Nova  Scotia,  to  cancel  the  certificate,  and  to 
grant  him  a  fresh  one  in  his  own  name,  as 
owner,  and  on  the  same  day  executed  an  assign- 
ment of  the  ship,  then  in  an  unfinished  state,  to 
C,  who  took  possession  of  her,  finished  her,  and 
sent  her  to  Liverpool  with  a  cargo  on  his  own 
account : — Held,  tnat  the  property  in  the  ship 
passed  to  A.,  by  the  bill  of  sale  of  the  20th  June, 
1848,  and  that  his  right  was  in  no  degree  limited 
by  the  habendum  to  the  time  when  the  vessel 
should  be  complete,  and  consequently  that  C. 
was  liable  in  trover.    Reid  t.  Fairbanks,  13 
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C.  B.  692  ;  1   C.  L.  R.  787  ;  22  L.  J.,  C.  P.  206  ; 
17  Jur.  918. 

Where  property  passes  to  employer  on  failure 
to  complete  by  shipbuilder,  see  Baker  v.  Grayj 
17  C.  B.  462  ;  25  L.  J.,  C.  P.  161 ;  2  Jur.,  N.  S. 
400 ;  Wood  v.  Bell,  6  El.  &  BL  355  ;  25  L.  J., 
Q.  B.  321  ;  2  Jur.,  N.  S.  664. 

Contraet  for  Bepairs  —  Construction  —  EtI- 
denee.]  —  A  firm  of  shipbuilders  agreed  to 
lengthen  and  repair  an  iron  steamship ;  the  ob- 
ject  being  that  she  might  be  classed  100  A  1  a# 
Lloyd's.  The  specification  forming  part  of  the 
contract  contained  this  stipulation,  —  "Iron 
work :  The  plating  of  the  hull  to  be  carefully 
overhauled  and  repaired,  but  if  any  new  plating 
is  required  the  same  to  be  paid  for  extra  (four- 
teen words  deleted,  signed  A.  and  J.  I.,  D.  G.). 
Deck  beams,  ties,  diagonal  ties,  main  and  spar 
deck  stringers,  and  all  iron  work,  to  be  in  ac- 
cordance with  Lloyd's  rules  for  classification : " 
— Held,  that  the  shipbuilders  were  bound  to  sup- 
ply without  extra  charge  any  new  plates  re- 
quired to  enable  the  vessel  to  be  classed  100  A  1 
at  Lloyd's  ;  and  that  neither  the  letters  of  the 
imrties  before  the  contract  was  signed,  nor  the 
initialed  deleted  words  in  the  contract,  could  be 
considered  for  the  purpose  of  interpreting  the 
intention  of  the  parties.  Inglis  v.  Buttery ,  3 
App.  Uas.  552— H.  L.  (Sc). 

Held,  also,  the  costs  of  Lloyd's  survey,  and 
the  Board  of  Trade  tonnage  measurement, 
should  be  borne  by  the  shipowner.    lb. 


Action  under,  before    Completion.] — A 


ship  outward-bound  with  goods,  being  damaged 
at  sea,  put  into  a  harbour  to  receive  some  re- 
pairs which  had  become  necessary  for  the  con- 
tinuance of  the  voyage,  and  a  shipwright  was 
engaged  and  undertook  to  put  her  into  thorough 
repair.  Before  this  was  completed,  he  required 
payment  for  the  work  already  done,  without 
w^hich  he  refused  to  proceed  ;  and  the  vessel  re- 
mained in  an  unfit  state  for  sailing  : — Held, 
that  the  shipwright  might  maintain  an  action 
for  the  work  already  done,  though  the  repair 
was  incomplete,  and  the  vessel  thereby  kept 
from  continuing  her  voyage  at  the  time  when 
the  action  was  brought,  Roberts  v.  Uarelock, 
3  B.  &  Ad.  404. 

Tender  of  Seasonable  Sum— Detention.] 

— A  declaration  alleged  that  the  defendant 
agreed  to  repair  a  ship  for  the  plaintiff  for  a 
reasonable  and  proper  price  in  that  behalf,  to 
be  charged  by  him  to  the  plaintiff,  and  to  re- 
deliver the  ship  when  repaired  upon  payment  of 
such  price  ;  that  the  plaintiff  was  ready  and 
willing  to  pay  such  price,  but  that  the  defen- 
dant did  not  charge  a  reasonable  price,  and  re- 
fused to  re-deliver  the  ship  except  upon  pay- 
ment of  an  exorbitant  and  unreasonable  sum ; 
and  claimed  damages  for  the  detention  of  the 
ship  : — Held,  that  it  was  not  necessary  that  the 
plaintiff  should  aver  a  tender  of  a  reasonable 
sum.  Watson  v.  Pearson^  9  Jur.,  N.  S.  501 ;  8 
L.  T.  395  ;  11  W.  R.  702. 

Damages  for  Breacli  of  Contraet.] — When  a 
breach  of  contract  with  the  owner  of  a  ship  has 
been  committed,  whereby  he  is  prevented  from 
employing  her  upon  an  adventure,  the  damages 
payable  to  him  cannot  be  reduced  on  the  ground 
that  he  has  earned  a  profit  by  sending  another 


ship  upon  the  same  adventure  in  place  of  the 
first-mentioned  ship.  Jebsen  v.  East  and  West 
Jfidia  Bock  Company,  10  L.  R-,  C.  P.  300 ;  44 
L.  J.,  0.  P.  181  ;  32  L.  T.  321  ;  23  W.  R.  624. 

A  company,  having  contracted  to  supply  a 
steamship  with  a  propeller  shaft  and  other 
fittings,  supplied  useless  fittings,  whereby  the 
owners,  besides  being  obliged  to  replace  the 
fittings,  lost  the  use  of  the  ship  for  nine  days  : — 
Held,  that  the  lost  earnings  of  the  ship  for  the 
nine  days  ought  to  be  included  in  the  damages 
recoverable,  mison  v.  General  Screw  Colliery 
Company,  47  L.  J.,  Q.  B.  239  ;  37  L.  T.  789. 

A  shipbuilding  company,  at  the  time  of  being 
wound  up,  was  under  a  contract  with  a  steam- 
packet  company  to  do  certain  repairs  to  a  ship 
within  a  given  time,  and  under  orders  obtained 
in  the  matter  of  the  winding-up,  the  official 
liquidator  was  authorized  to  complete  the  re- 
pairs, the  rights  of  all  parties  being  reserved. 
The  repairs  not  having  been  completed  within 
the  stipulated  time,  leave  was  given  to  the 
steam-packet  company  to  go  in  under  the  wind- 
ing-up order  and  prove  in  respect  of  any  damage 
that  might  have  accrued  from  the  delay : — Held, 
that  the  measure  of  damages  was  the  net  profits 
which  the  steam-packet  company  might  have 
made  if  the  contract  had  been  completed  in 
time,  but  that  the  company  was  not  entitled  to 
prove  for  damages  arising  from  imperfect  work- 
manship during  the  delay.  Trent  and  Humber 
Shipbuilding  Company,  In  re,  4  L.  R.,  Ch.  112  ; 
38  L.  J.,  Ch.  38  ;  19  L.  T.  465  ;  17  W.  R.  181. 

2.  LiBN  OP  Shipwbight. 

Katore  of.] — A  shipwright  has  a  lien  upon  a 
ship  for  repairs.  Ih'anklin  v.  Hosier,  4  B.  &  A. 
341. 

But  a  shipwright  in  the  River  Thames  has  no 
lie^  on  a  ship  taken  into  his  dock  to  be  repaired, 
without  an  express  agreement  for  that  purpose, 
because  by  the  usage  of  the  trade  the  credit  is 
alwavs  given  to  the  owner.  Jlaitt  v.  Miteliell, 
4  Camp.  146. 

It  is  otherwise  where  the  shipwright  deals  for 
ready  money.    lb. 

There  is  a  lien  on  a  ship  for  repairs  done 
abroad  without  any  hypothecation.  Ualkett,  Ex 
parte,  3  Ves.  &  B.  136  ;  2  Rose,  194. 

Priority  cf  Bights.] — When  a  shipwright  has 
received  a  vessel  into  his  yard  and  repaired  her, 
his  rights  are  subject  to  all  existing  obligations 
then  complete  and  due  against  the  vessel.  The 
Gusto/,  Lush.  506  ;  31  L.  J.,  Adm.  207  ;  6  L.  T. 
660. 

Claims  for  salvage  take  precedence  of  a  ship- 
wright's lien  in  respect  of  subsequent  repairs  to 
the  vessel.    lb. 

A  shipwright's  lien  is  postponed  to  masters* 
and  seamen's  wages  earned  prior,  but  not  to  such 
wages  earned  su^equently,  to  the  time  when  the 
vessel  entered  the  shipwright's  yard.    lb. 

The  seamen  and  master  are,  in  the  case  of  a 
foreign  vessel,  entitled  to  an  allowance  for  return 
to  their  own  country,  and  this  right  takes  priority 
also  of  such  shipwright's  claim.    lb. 

The  shipwright's  lien  takes  precedence  of  all 
claims  in  respect  of  necessaries  supplied  subse- 
quently to  the  time  when  the  vessel  entered  the 
shipwright's  yard.     lb. 

Under  Mortgagor.] — A  mortgagor  of  a  ship, 
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who  remains  in  the  ostensible  ownerahip,  has  an 
implied  authority  to  confer  a  right  of  lien  for 
repairs  to  keep  her  seaworthy.  Willinm*  v. 
Allsup,  10  C.  B.,  N.  S.  417  ;  30  L.  J.,  C.  P.  853  ; 
4  L.  T.  550. 

Payment  for  Use  of  Dook  during  Detention.] 
— A  shipowner  desired  to  have  his  ship  repaired. 
•On  asking  a  shipwright  for  an  estimate,  he  re- 
ceived one,  the  last  item  of  which  was  "the 
cost  of  use  of  graving  dock  for  the  job  will  be 
€rom  120  to  150  guineas."  The  ship  was  repaired. 
When  finished,  the  account  was  sent  in  with  this 
item  included.  No  objection  was  made  to  this 
item,  but  time  was  required  for  payment.  The 
shipwright,  who  claimed  and  enforced  his  lien 
on  the  ship  for  payment,  urged  the  removal  of 
the  ship,  saying  that  it  was  unnecessarily  occupy- 
ing his  dock  ;  that  he  had  other  ships  waiting  to 
^o  in,  and,  finally,  that  from  a  certain  day  he 
«hould  charge  211.  a  day  for  the  use  of  the  dock : 
—Held,  that  these  facts  did  not  constitute  an 
implied  contract  on  the  part  of  the  shipowner 
to  pay  the  additional  charge,  and  that  having 
paid  it  under  protest,  he  might  recover  it  back. 
^Sonies  V.  Brituh  Emphe  81d})ping  Company^  El., 
Bl.  &  El.  353  ;  28  L.  J.,  Q.  B.  220 ;  5  Jur.,  N.  S. 
675— Ex.  Ch.  Affirmed,  8  H.  L.  Cas.  338  ;  30 
L.  J.,  Q.  B.  229  ;  6  Jur.,  N.  S.  761  ;  8  W.  R.  707. 

Bight  of  Sale.] — A  lien  upon  chattels  confers 
no  right  of  sale  upon  the  person  holding  such 
lien,  though  the  retention  of  the  chattels  may  be 
attended  with  expense ;  and  therefore,  where 
shipbuilders  having  a  lien  on  a  ship  built  by 
them,  according  to  contract,  for  the  unpaid  pur- 
chase-money, filed  in  equity  a  bill  to  enforce 
their  lien  by  a  sale,  a  demurrer  was  allowed. 
Thamet  Ironworks  and Shipbtdlditig  Company  y. 
Patent  JDerrlck  Cirmpany,  1  Johns.  &  H.  93  ;  29 
L.  J.,  Ch.  714  ;  6  Jur.,  N.  S.  1013  ;  8  W.  R.  408. 

3.  TONNAGB. 

Measurement  of.] — A  vessel  had  an  upper  deck 
above  her  main  deck,  but  such  upper  deck  w^as 
not  continuous  from  stem  to  stern  of  the  vessel, 
and  the  hatches  and  other  fittings  in  it  were 
not  water-tight :— Held,  that  such  upper  deck 
was  not  a  third  deck  or  spar  deck  within  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict, 
c.  104),  s.  21,  sub-s.  5  ;  and  that  the  space  be- 
tween it  and  the  main  deck  was  not  space  avail- 
able for  cargo,  or  for  accommodation  of  passen- 
gers or  crew,  within  sub-s.  4,  and  consequently 
should  not  be  reckoned  in  estimating  her  ton- 
nage. Lord  Advocate  v.  Clyde  Strain  Naviga- 
tion Company,  2  L.  R.,  H.  L.  (Sc.)  409  ;  32  L.  T. 
287. 

See  eases  sub  tit.  Collision  (^Limitation  of 
Liability'),  infra. 

The  17  &  18  Vict.  c.  104,  s,  23,  provides  that 
in  every  ship  propelled  by  steam  or  other  power 
^'equiring  engine  room,  an  allowance  shall  be 
made  for  the  space  occupied  by  the  propelling 
power,  and  the  amount  so  allowed  shall  be  de- 
ducted from  the  gross  tonnage  of  the  ship,  to  be 
estimated  as  provided  by  that  act.  Sect.  29 
gives  power  to  the  commissioners  of  customs, 
with  the  sanction  of  the  Board  of  Trade,  to  make 
such  modifications  and  alterations  as  from  time 
to  time  become  necessary  in  the  tonnage  rules  : 
—Held,  that  the  commissioners  had  no  power  to 
ftlter  the  provisions  of  the  act,  as  to  estimating 


the  tonnage  of  ships.  City  of  Dublin  Steam 
Packet  Company  v.  Thompson,  19  C.  B.,  N,  S. 
653  ;  34  L.  J.,  C.  P.  316  ;  11  Jur.,  N.  S.  829  ;  12 
L.  T.  849  ;  13  W.  R.  1019.  Affirmed,  1  L.  R.,  C.  P. 
365 ;  35  L.  J.,  C.  P.  198  ;  12  Jur.,  N.  S.  726  ;  15 
L.  T.  112  ;  14  W.  R.  376  ;  1  H.  &  R.  369— Ex.  Ch. 
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Who  are, 

a.  Evidence  of  Ownership. 

b.  Other  Matters,  1192. 
Part  Owners. 

a.  Rights  and  Liabilities    inter 
1192. 

b.  Employment  of  Ship,  1196. 
e.  Duty  to  Account,  1196. 

Managing  Owner  and  Ship's  Hns' 
band,  1197. 

4.  Liability  for   Xeeessaries,  Rejmirs, 
and  Supplies. 

a.  What  are  Necessaries,  1200. 

b.  Authority  of  Captain  to  Bind,  1202. 

c.  Rights  of  Third  Parties,  1205. 

d.  Liability  of  Mortgagees,  1207. 

e.  Devolution  of  Interest,  1210. 
/.  Letting  to  Master,  1212. 
g.  Necessaries  for  Foreign  Ships,  1212. 

5.  Liability  for    Injuries    caused    by 
Ship,  1214. 

6.  Improper  Abandonment,  1215. 

7.  Foreign  Ships,  \2\o, 

1.  Who  ABE. 
a.  Evidence  of  Ownership. 

The  register  is  not  conclusive  evidence  of  the 
liability  of  the  person  appearing  thereon  as  owner, 
for  the  acts  of  the  master  done  within  the  scope 
of  his  general  authority.  Myers  v.  Willis^  17 
C.  B.  77  ;  25  L.  J..  C.  P.  39  ;  2  Jur.,  N.  S.  41. 
Affirmed  (Jn  error),  18  C.  B.  886  ;  25  L.  J.,  C.  P, 
255. 

In  an  action  against  several  for  stoi-es  supplied 
to  a  ship  by  order  of  the  captain,  the  register  ob- 
tained on  the  oath  of  one  is  prim&  facie  evidence 
of  ownership  against  all.  Stokes  v.  Came,  2 
Camp.  339. 

A  declaration  of  ownership  in  a  ship  is  prim4 
facie  pi*oof  of  ownership  without  the  registry, 
and  though  the  party  has  ceased  to  be  owner ; 
yet  if  he  has  been  present  when  the  work  was 
done,  giving  directions  about  it,  that  will  be 
evidence  of  liability  for  repairs.  Tibbald\,  Wood, 
1  F.  &  F.  287. 

But  the  bare  production  of  a  register  containing 
the  names  of  several  owners  will  not  be  evidence 
to  support  a  plea  in  abatement  by  one  of  them 
of  nonjoinder  of  the  others  in  an  action  against 
him  alone.  Flower  v.  Young,  3  Camp,  240. 
And  see  Ditchburn  v.  Spracklin,  5  Bsp.  31. 

A  ship,  of  which  the  defendant  was  the  regis- 
tered owner,  was  laid  up  in  dock  under  the  charge 
of  a  shipkeeper,  by  whom  one  of  the  hatchways 
was  negligently  left  open,  whereby  the  plaintiff, 
who  was  lawfully  passing  over  the  deck  of  the 
ship,  fell  through  the  hatchway,  and  was  injured. 
At  the  trial  of  an  action  to  recover  compensation, 
it  did  not  appear  by  whom  the  shipkeeper  was 
appointed,  and  the  only  evidence  to  charge  the 
defendant  with  liability  was  the  ship's  register,  in 
which  he  was  described  as  owner : — Held,  by 
Blackburn  and  Lush,  J  J.  (dissentiente  Mellor, 
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J.),  that  this  was  prima  facie  evidence,  from 
which,  if  anrebutted,  they  might  infer  that  the 
shipkeeper  was  appointed  by  the  defendant. 
Hihhs  V.  Boits,  1  L.  R.,  Q.  B.  634  ;  35  L.  J.,  Q.  B. 
193  ;  12  Jur.,  N.  S.  812  ;  15  L.  T.  67  ;  14  W.  R. 
914. 

The  court  cannot  look  behind  a  ship's  register 
for  the  purpose  of  dispossessing  an  innocent  pur- 
chaser for  value,  whose  name  is  on  the  register. 
Ths  Horlocli,  47  L.  J.,  Adm.  5. 

In  an  action  against  the  owner  of  a  ship  for 
stores  supplied  to  her,  the  register  purporting  to 
be  grant^  on  the  oath  of  the  defendant,  and 
stating  him  to  be  sole  owner,  is  no  evidence  of 
ownership.    Smith  v.  Fvge^  3  Camp.  456. 

In  an  action  against  the  owners  of  a  ship,  it  is 
prlm&  facie  evidence  of  ownership  to  produce  an 
undertaking  to  appear  for  them,  given  before 
the  commencement  of  the  action,  by  the  pei'son 
who  subsequently  acted  as  their  attorney  in  de- 
fending it,  in  which  he  describes  them  as  owners, 
without  further  proof  of  agency.  Marshall  v. 
Cliff,  4  Camp.  133. 

If  there  is  a  bill  of  sale  of  a  ship,  not  contain- 
ing any  qualification,  aod  such  unqualified  bill  of 
sale  is  entered  properly  on  the  register,  and 
there  is  also  a  deed  of  defeasance,  making  void 
such  bill  of  sale  on  the  payment  of  a  sum  of 
money,  the  deed  of  defeasance  may  be  given  in 
evidence  on  the  part  of  the  defendant,  in  an 
action  for  goods  on  his  liability  as  the  registered 
owner,  in  order  to  shew  the  qualified  nature  of 
his  ownership.  Cox  v.  B^id,  1  C.  &  P.  602  ;  R.  k 
M.  199. 

jProof  of  the  execution  of  a  bill  of  sale  of  a 
ship  to  the  defendant  is  not  evidence  to  charge 
him  as  an  owner  with  stores  furnished  to  the 
ship,  without  shewing  his  assent  to  such  sale. 
Tinkler  v.  Walpole,  14  East,  226  ;  jS'.  -P.,  Cooper  v. 
South,  4  Taunt,  802. 

Property  in  a  ship  must  be  proved  by  evidence 
of  possession  in  the  plaintiff,  his  vendors,  or 
bailees,  accompanied  with  a  certificate  of  registry. 
Piri^  V.  Anderson,  4  Taunt.  652  ;  3  Camp.  242. 
And  see  Paterson  v.  Hardacre,  4  Taunt.  115. 

A.,  whose  name  has  been  registered  as  the  part 
owner  of  a  vessel  on  the  oath  of  B.,  and  has 
afterwards  conveyed  such  share  by  deed  to  B., 
covenanting  for  the  goodness  of  his  title,  cannot 
be  admitted  to  prove  by  the  evidence  of  B.  that 
he  has  in  fact  no  interest  in  the  vessel.  Xickson 
V.  Thmiia^i,  1  Stark.  85.  And  see  Watson  v. 
Sitelley,  1  T.  R.  301 . 

Where  A.,  having  contracted  for  a  ship  to  be 
built  for  him  in  the  East  Indies,  agreed  during 
the  time  of  the  building  to  sell  a  share  to  B.,and 
B.  paid  a  part  of  the  price  in  pursuance  of  the 
agreement,  and  afterwards,  on  fiie  ship's  arrival 
in  England,  A.  caused  her  to  be  registered,  and 
accounted  with  B.  as  part  owner  ;  but  B.'s  name 
was  never  on  the  register  as  part  owner : — Held, 
that  B.  had  no  legal  interest  in  the  ship! 
Stringer  v.  Murray,  2  B.  &  A.  248. 

If  the  names  of  two  partners  in  trade  appear 
on  the  certificate  of  registry  as  owners  of  a  ship, 
the  Registry  Acts  do  not  prevent  the  shewing 
how  and  in  what  proportions  the  several  owners 
are  respectively  entitled ;  and  though  the  part- 
ners may  derive  title  under  different  conveyances, 
yet,  if  their  shares  were  purchased  with  the 
partnership  funds,  and  treated  by  them  as  part- 
nership property,  and  the  partners  become 
bankrupts,  these  shares  will  be  considered  as  the 
joint  property.    Jones,  Ex  parte,  4  M.  &  S.  460. 


b.  Other  HCatters. 


Contract  to  Purchase  a  Share,  EfiiMt  of.] — ^A 
person  who,  though  not  a  registered  owner,  has 
entered  into  a  contract  enforceable  in  equity  for 
the  purchase  of  a  share  of  a  ship,  is  an  owner 
within  the  meaning  of  s.  147.  sub-s.  1,  of  17  &  18 
Vict.  c.  104.  Hughes  v.  Sviherland,  7  Q.  B.  D. 
170;  60  L.  J.,  Q.  B.  667;  45  L.  T.  287;  29 
W.  R.  867. 

Judicial  Sale  of  Interest.] — Apurcha.ser  under 
a  judicial  sale  of  a  beneficial  interest  in  a  British 
ship  is  not  entitled  to  be  registered  as  owner  of 
it.  Chasteatineuf  v.  Capeyron,  7  App.  Cas  127  ; 
51  L.  J.,  P.  C.  37  ;  46  L.  T.  65  ;  4  Asp.  M.  C.  489 
— P.  C. 

Forei^ers  on  Begister.] — Under  8  &  9  Vict, 
c.  89,  s.  12,  a  corporation  within  the  United 
Kingdom,  some  members  of  which  were  foreigners 
and  persons  residing  abroad,  might  register  ships 
which  were  the  property  of  such  corporation. 
Jleg,  V.  Amaud,  9  Q.  B.  806  ;  16  L.  J.,  Q.  B.  50 ; 
11  Jut.  279. 

A  murder  was  committed  on  board  a  ship  on  the 
high  seas,  sailing  under  the  British  flag,  and  the 
accused  was  brought  to  England  in  custody,  and 
put  on  his  trial  for  the  crime.  To  shew  jurisdic- 
tion in  the  courts  of  this  country,  it  was  sought 
to  establish  that  the  ship  was  a  British  ship,  and 
the  register  of  the  ship  at  the  port  of  London 
was  put  in,  wherein  the  owner's  name  was  stated 
to  be  C.  A.  Rehder,  of  14,  London-street,  city  of 
London,  merchant.  Rehder  was  alien  bom,  and 
it  did  not  appear  that  he  was  a  denizen  of  this 
country  or  naturalized.  The  ship  was  foreign 
built,  and  the  officers  and  crew,  including  the 
accused,  were  foreigners : — Held,  that  although 
the  register  might  be  prim&  facie  evidence  of  the 
facts  stated  therein,  and  that  the  ship  was  a 
British  ship,  yet  the  proof  that  the  owner  was 
alien  bom  rebutted  the  inference  from  the 
register  that  he  was  a  British  subject,  and  he 
was  therefore  disqualified  by  17  &  18  Vict.  c.  104, 
s.  18,  from  being  the  owner  of  a  British  ship. 
Reg.  V.  Bjomsen,  10  Cox,  C.  C.  74  ;  L.  &  C.  545  ; 
34  L.  J.,  M.  C.  180  ;  11  Jur.,  N.  S.  589  ;  12  L.  T. 
473  ;  13  W.  R.  664. 

Held,  also,  that  it  would  not  be  presumed  that 
he  was  denizened  or  naturalized.  *  Ih, 

Owner  of  Ships  Prim&  fiacie  Owner  of  Gooda 
on  Board.] — As  against  a  wrongdoer,  the  owner 
of  a  ship  is  prim&  facie  owner  of  the  goods  on 
board.  Brancher  v.  Molyneux,  3  Scott,  N.  R. 
332 ;  3  M.  &  G.  84. 

Correcting  Begister.] — If  a  person  is  by  mis- 
take registered  as  the  owner  of  a  ship  which  is 
the  property  of  another,  the  Court  of  Chancery 
will  correct  the  error,  and  direct  the  person 
whose  name  is  on  the  register  to  transfer  the  ship 
to  the  party  declared  entitled.  Holdemess  v» 
LampoH,  29  Beav.  129  ;  30  L.  J.,  Ch.  489, 


2.  Pabt  Ownkbs. 

a.  Biffhts  and  Ijiabilitiea  inter  se. 

In  <}eneral.1  —  Part  owners  are  tenants  in 
common  of  a  snip,  but  jointly  interested  in  her 
use  and  employment;  and  the  law  as  to  the 
earnings  of  a  ship,  whether  as  freight,  cargo  or 
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otherwise,  follows  the  general  law  of  partnership. 
Green  t.  BHggs,  6  Hare,  395 ;  17  L.  J.,  Ch.  323 ; 

12  Jur.  326. 

A  part  owner  of  a  ship  has  a  right  to  reqtiire 
the  gross  freight  to  be  applied,  in  the  first  place, 
in  payment  of  the  expense  of  the  outfit  of  the 
ship  for  the  vojage  in  which  the  freight  was 
earned,  notwithstanding  he  might  sue  his  co- 
owners  for  their  proportion  of  the  expenses  before 
the  adventure  ends.    Ih, 

The  same  rule  applies  to  the  expenses  of  re- 
pairs to  the  hull  of  the  ship,  where  such  repairs 
were  done  with  a  view  to  the  particular  adventure 
in  which  the  earnings  were  made,  and  without 
which  that  adventure  could  not  have  been  under- 
taken.   Ih, 

Where  Part  Mortgaged.] — A  part  owner  of  ar 
ship,  whose  share  was  subject  to  a  mortgage, 
agreed  with  the  other  part  owner  (whose  share 
was  not  subject  to  any  mortgage),  but  without 
the  concurrence  of  the  mortgagee,  to  purchase 
guano  on  the  joint  account  of  the  two  part 
owners,  and  bring  it  in  the  ship  to  England. 
On  the  completion  of  the  voyage,  and  when  the 
cargo  was  about  to  be  discharged,  the  mortgagee 
took  possession : — Held,  that  he  had  no  claim 
against  the  owner  of  the  mortgaged  share  for 
freight,  and  could,  at  the  utmost,  only  claim 
to  adopt  the  mortgagor's  contract,  and  stand  in 
his  place  as  to  the  profits  of  the  adventure,  after 
deducting  all  expenses.  Alexander  v.  Simm-8, 
5  De  G.,  M.  &  G.  57  ;  23  L.  J.,  Ch.  721. 

Effect  of  Begiater.] — If  the  names  of  two 
partners  in  trade  appear  on  the  certificate  of 
registry  as  owners  of  a  ship,  the  Registry  Acts 
do  not  prevent  the  shewing  how  and  in  what 
proportions  the  several  owners  are  respectively 
entitled ;  and  though  the  partners  may  derive 
title  under  different  conveyances,  yet  if  their 
shares  were  purchased  with  the  partnership  funds 
and  treated  by  them  as  partnership  property, 
and  the  partners  become  bankrupts,  these  shares 
will  be  considered  as  their  joint  property,  Jone^, 
JSxjfarte,  4  M.  &  S.  450. 

Mandanms  to  Begiiter,  when.] — A  mandamus 
to  the  oflScers  of  customs  to  register  a  ship 
transferred  by  the  survivor  of  two  part  owners, 
merchants,  wits  refused,  on  the  ground  that  the 
executors  of  the  deceased  part  owner  ought  to 
have  joined  in  the  transfer.  Hex  v.  Liverpool 
^Collector  of  Chi9toms)y  2  M.  &  S.  223. 

liahilitieB  in  respect  of  Ship.] — A.,  B.  and 
C,  being  part  owners  in  a  ship,  A.  directed  B. 
and  C.  not  to  order  any  repairs  in  their  joint 
names,  and  informed  them  that  he  would  no 
longer  consider  them  as  managing  owners  :  re- 
pairs were  done  in  their  joint  names  upon  the 
direction  of  the  captain  employed  by  B.  and  C. : 
— Held,  that  A.  was  jointly  liable.  Gleadon  v. 
Tinckler,  Holt,  586. 

In  order  to  charge  a  party,  by  reason  of  his 
name  appearing  on  the  ship's  register  as  part 
owner,  for  repaira  done  to  the  ship,  it  must  dis- 
tinctly appear  that  they  were  done  upon  his 
credit,  and  that  the  order  for  them  was  given 
with  his  authority,  express  or  implied.  Ckrling 
V.  R(fbertson,  8  Scott,  N.  E.  12 ;  7  M.  &  G.  336  ; 

13  L.  J.,  C.  P.  137. 

Where  a  party  takes  a  share  in  a  ship  under 
a  conveyance  which  is  void  for  want  of  conformity 


with  the  provisions  of  the  Registry  Acts,  he  is 
not  liable  to  pay  for  goods  supplied  for  her  use, ' 
unless  credit  is  given  to  him  mdividually,  or  he 
has  held  himself  out  as  owner,  or  unless  he  has 
made  an  express  promise  to  pay,  or  has  received 
profits  from  the  ship.  Harrington  v.  />y,  9 
Moore,  344 ;  2  Bing.  179 ;  1  C.  &  P.  289 ;  R.  &  M. 
90. 

If  persons,  separately  interested  in  aliquot 
parts  of  a  ship,  employ  a  joint  agent,  they  are 
liable  in  the  aggregate.  Pasnwre  v.  Bimttjield^ 
1  Stark.  296. 

One  part  owner  of  a  ship  assigned  his  share  to 
the  defendant  in  trust  to  sell,  and  with  the  pro- 
ceeds to  repay  himself  money  advanced  and  ex- 
penses, and  to  pay  over  any  residue  to  the  part 
owner.  In  the  indorsement  on  the  certificate  o{ 
registry  no  statement  was  made  according  to  4 
Geo.  4,  c.  41,  s.  43.  The  defendant  never  inter- 
fered with  the  ship,  and  the  part  owner  continued 
to  act  as  husband : — Held,  first,  that  the  defen- 
dant was  not  liable  for  goods  supplied  by  the 
part  owner's  orders,  it  not  appearing  he  had  the 
defendant's  authority,  either  express  or  implied, 
to  give  those  orders.  Brlggs  v.  Wilkinaon,  7 
B.  &  C.  30  ;  9  D.  &  R.  871. 

A  part  owner  who  orders  supplies  on  his  own 
account  without  mentioning  any  co-part  owners, 
cannot  plend  in  abatement  that  they  are  co-part 
owners,  who  ought  to  have  been  joined,  the 
plaintiff  being  ignorant  that  there  were  other 
part  owners.  Baldney  v.  Ritchie^  1  Stark.  338. 
And  see  Mullett  v.  Uook,  M.  &  M.  88. 

A.  and  B.,  being  joint  owners  of  a  ship,  A. 
conveyed  his  moiety  to  B. ;  but  in  the  bill  of  sale 
the  certificate  of  registry  was  not  truly  recited  : 
B.  took  possession,  and  i^h^erwards  mortgaged  the 
whole  snip  to  A.,  who  did  not  take  possession  ; 
then  B.  ordered  C.  to  repair  the  ship ;  afterwards 
B.  conveyed  one-half  of  the  ship  to  A.,  and  the 
other  to  *D. : — Held,  that  the  first  bill  of  sale  was 
an  absolute  nullity  under  26  Geo.  3,  c.  60,  s,  17, 
and  that  A.  was  liable  to  C.  for  the  repairs  of 
the  ship  in  an  action  for  work  and  labour  brought 
by  C. :  A.  not  having  pleaded  in  abatement  that 
B.  ought  also  to  have  been  sued.  Westerdell  v. 
Dale,  7  T.  R.  306. 

The  defendant,  a  part  owner  of  a  ship  jointly 
with  L.,  contracted  to  sell  his  share  in  the  ship 
to  L.,  but  which  contract  afterwards  went  on, 
no  price  having  been  agreed  on.  Between  the 
time  of  making  such  contract  and  its  going  off, 
L.,  without  the  authority  of  the  owner,  sent  the 
ship  to  the  plaintiff's  dock  to  be  repaired.  The 
defendant,  shortly  after  the  repairs  had  been 
begun,  and  before  the  contract  for  sale  had  gone 
off,  gave  express  notice  to  the  plaintiff  that  he 
would  not  fc  responsible  : — Held,  that,  as  there 
was  no  evidence  of  the  plaintiff  having  ever 
before  I'epaired  the  ship  on  the  joint  credit  of  the 
defendant  and  L.,  or  of  the  defendant  having 
held  out  L.  as  his  agent  for  such  purpose,  the 
authority  to  contract  for  repairs,  which  the  mere 
fact  of  being  part  owner  would  imply,  was  re- 
butted by  the  circumstances,  and  the  defendant 
was  not  liable  to  the  plaintiff  for  such  repairs. 
Brodie  v.  Howard,  17  C.  B.  109  ;  25  L.  J.,  C.  P. 
67  ;  1  Jur.,  N.  S.  1209. 

The  mere  fact  of  a  person  being  registered  as 
a  part  owner  under  an  absolute  bill  of  sale,  which 
is  shewn  aliunde  to  have  been  given  only  as  a 
security  for  advances,  does  not  give  his  co-owner 
or  the  master  (appointed  by  his  co-owner)  au- 
thority to  pledge  his  credit  for  necessary  repairs. 
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Ila^kwood  V.  Lyall,  17  C.  B.  124  ;  25  L.  J.,  C.  P. 
44,  n. ;  2  Jur.,  N.  S.  44,  n. 

An  express  authority  is  necessary  from  a  part 
owner  to  the  ship^s  husband  to  order  works  not 
necessary  as  repairs ;  bat  sach  authority  once 
given  cannot  be  revoked  after  it  has  been  acted 
upon,  and  it  is  for  the  part  owner,  when  sued  for 
contribution,  to  prove  that  it  was  revoked  before 
the  works  were  commenced,  or  a  contract  for 
them  entered  into.  Chappell  v.  Bray^  6  H.  & 
N.  145  ;  30  L.  J.,  Ex.  24  ;  3  L.  T.  278. 

Although  one  of  two  part  owners  of  a  ship  has 
no  authority  as  such  to  oixier  insurances  to  be 
effected  on  account  of  the  others,  yet  if  they  are 
in  partnership  together,  an  order  to  insure  given 
by  one  renders  all  liable.  Hooper  v.  Lushy^  4 
Camp.  ^Q. 

A.  and  B.  were  joint  owners  of  a  ship ;  A. 
working  the  ship,  defraying  all  the  expenses,  and 
taking  the  uncontrolled  management  of  her,  and 
paying  himself  by  taking  two-thirds  of  the  gross 
earnings ;  B.  taking  the  remaining  one-third  as 
portion  : — Held,  that  A.  was  a  hirer  of  the  share 
of  B.,  and  not  the  servant  or  agent  of  B.,  so  as 
to  render  B.  liable  for  damages  caused  by  the 
negligence  of  A.  Bernard  v.  Aaron,  9  Jur., 
N.  S.  470. 

The  wages  of  the  captain  and  seamen  of  a 
ship,  being  the  expenses  which  produce  the  in- 
come thereof,  are  proper  deductions  to  be  made 
from  the  gross  freight,  as  between  the  part  o\^Tiers 
of  the  ship  and  the  assignees  of  the  freight  be- 
longing to  the  other  co-owners.  Lindsay  v. 
Gihhs,  3  De  G.  &  J.  690  ;  28  L.  J.,  Ch.  692 ;  5 
Jur.,  N.  S.  376. 

A.,  who  was  part  owner  of  a  ship,  assigned  his 
proportion  of  the  freight  payable  in  respect  of  a 
voyage,  to  C. ;  B.,  co-owner  with  A.  of  the  ship, 
subsequently,  without  notice  of  the  assignment 
to  C,  concurred  with  A.  in  authorizing  a  broker 
to  pay  the  insurance  of  the  ship  and  freight  for 
the  voyage  : — Held,  that  the  costs  of  such  in- 
surance were  proper  expenses  of  the  voyage,  and 
that  they  ought  to  be  deducted  from  the  freight 
before  dividing  it  between  B.  and  C.    lb. 

Upon  a  settlement  of  accounts  at  the  end  of 
a  voyage,  one  of  two  shipowners  agreed  to  pay 
the  broker's  bill,  and,  in  consideration,  was 
allowed  a  larger  share  of  the  profits.  He 
omitted  to  pay  the  broker,  who  sued  both  owners 
for  the  amount.  The  other  owner  having  paid 
it : — Held,  that  he  might  sue  him  for  the  amount. 
WiUon  V.  Citttbw,  10  Bing.  436  ;  4  M.  &  Scott, 
826. 

Where  a  ship  originally  belonged  to  one  of 
two  partners,  and  had  been  conveyed  to  B.  for 
securing  a  debt,  and  B.  became  the  sole  regis- 
tered owner  of  the  ship,  and  afterwards,  as  agent 
for  both  partners,  insured  the  ship  and  freight, 
and  charged  them  with  the  premiums ;  and,  on 
a  loss  happening,  received  the  money  from  the 
underwriters : — Held,  that  he  was  accountable  to 
the  assignees  of  the  surviving  partner  for  the 
surplus,  after  payment  of  his  own  debt,  and  not 
to  the  executors  of  the  deceased  partner,  to 
whom  the  ship  originally  belonged.  Dixon  v. 
JTamond,  2  B.  &  A.  310. 

A  co-partner  in  a  ship  may  sue  the  ship  for 
advances  made  by  him,  but  not  if  he  is  inte- 
rested in  the  particular  voyage  for  which  the  ship 
is  supplied.    The  Undenoriterj  25  L.  T.  279. 


them,  of  a  ship  to  which  the  plaintiffs  by  order 
of  W.,  the  ship's  husband,  and  with  the  authority 
and  consent  of  the  defendants,  did  certain  repairs^ 
and  upon  the  account  for  such  repairs  being  sent 
in  to  the  owners,  it  was  arranged  between  W,. 
and  the  plaintiffs,  that  it  should  be  paid  partly 
in  cash  (subject  to  discount)  and  partly  in  good 
bills,  and  that  the  total  amount  of  the  contract 
should  be  apportioned  between  the  several  owners- 
according  and  in  proportion  to  their  interest  and 
the  number  of  their  respective  shares  in  the 
ship.  The  necessary  calculation  having  beea 
made  by  W.,  the  account  was  then  paid  to  the 
plaintiffs  through  W.,  partly  by  a  cheque  of  the 
defendant  Andrews,  payable  to  W.'s  order,  and 
indorsed  by  him  for  the  amount  of  Andrews-*' 
proportion,  partly  by  cash  payments  from  each 
of  the  other  three  defendants  for  the  amount  of 
their  respective  proportions,  and  partly  by  a  bill 
at  six  months,  drawn  by  W.  on  and  accepted  by 
B.,  for  the  amount  of  B.'s  proportion  of  the 
account.  B.'s  bill  being  dishonoured  at  mata«> 
rity,  the  plaintiffs  brought  an  action  against  the 
defendants  to  recover  from  them,  as  joint  ownera- 
of  the  ship,  the  amount  of  such  dishonoured  biU^ 
in  answer  to  which  the  defendants  contended 
that  the  plaintiffs,  by  taking  B.'s  bill,  and 
giving  him  time,  had  placed  his  co-debtors,  the 
defendants,  in  a  worse  position,  and  necessarily 
postponed  their  remedy  against  B.,  and  had 
consequently  discharged  the  defendants : — Held^ 
that  the  defendants  were  bound  by  the  mode  of 
payment  adopted,  and  that  that  circumstance 
distinguished  the  case  from  that  of  principal  and 
surety.    Mould  v.  Andrews,  35  L.  T.  813. 

Beceiver — Co-Ownenhip.] — The  court  will  ap- 
point a  receiver  in  a  co-ownership  suit  where  the 
circumstances  exist  which  in  the  opinion  of  the 
court  render  such  a  course  just  and  convenient* 
The  Ampthill,  5  Adm.  D.  224. 

Sale  by  Part  Owners.]— &^  Sale,  Tbansfee 

AND  MOBTGAGE,  infra. 


b.  Employment  of  Ship. 

Jurisdiction  of  Admiralty  Court.]— Where 
there  are  several  part  owners,  the  owners  of  the 
less  shares  may  arrest  the  ship  in  the  Admiralty 
Court,  and  compel  a  security  to  be  given  by  the 
others  before  they  will  be  permitted  to  navigate 
out  of  port.     Oust  on  v.  Ift:bde?i,  1  Wils.  101. 

The  Court  of  Admiralty  is  open  all  the  year 
round  to  applications  by  part  owners  to  restrain 
the  sailing  of  ships  without  their  consent,  until 
security  is  given  to  the  amount  of  the  respective 
shares.    Ifale  v.  Goodsmi,  2  Mer.  77. 

The  court  has  jurisdiction  to  arrest  a  vessel  in 
an  action  of  restraint  at  the  suit  of  a  part  owner 
holding  a  minority  of  shares,  notwithstanding 
that  the  vessel  is  about  to  proceed  on  a  voyage 
approved  by  a  majority  of  the  part  owners. '  The 
Talca,  5  Adm.  D.  169;  29  W.  R.  123. 


Kode  of  Payment.]— The  four  defendants  and 
B.  were  the  owners  in  certain  shares  between 


c.  Duty  to  Account. 

In  wliat  Cases.] — Some  of  the  joint  owners  of 
a  ship,  acting  as  managers  on  behalf  of  the 
owners  generally,  famishing  supplies  for  the 
voyage,  are  entitled  to  sue  for  an  account  of  the 
transactions  between  themselves  and  the  other 
owners.     Vanner  v.  Frost,  39  L.  J.,  Ch.  626. 
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After  Sale  of  Share.] — ^A.  and  B.  were  co- 
owners  of  a  ship.  A.  sold  his  share  to  a  third 
peraon,  and  afterwards  instituted  a  suit  in  rem 
in  the  Court  of  Admiralty  to  have  an  account 
taken  between  himself  and  B.  in  relation  to  the 
employment  and  earnings  of  the  ship  during  the 
time  he  and  B.  were  co-owners  : — Held,  that  as 
the  suit  related  to  questions  which  arose  between 
the  parties  while  they  were  co-owners,  the  court 
had  jurisdiction  to  entertain  the  suit,  notwith- 
standing A.  had  ceased  to  be  a  co-owner  at  the 
time  of  the  institution  of  the  suit.  TJt^  Lady  of 
the.  Lake,  3  L.  R.,  Adm.  29  ;  39  L.  J.,  Adm.  40  ; 
21  L.  T.  683  ;  18  W.  R.  528. 

What  ihonld  be  Inolnded — Aoooimt  of  Ship*i 
Agent.] — In  an  action  for  settlement  of  accounts 
between  co-owners  under  s.  8  of  the  Admiralty 
Court  Act,  1861,  the  plaintiff  is  entitled  only  to 
settlement  of  such  accounts  as  are  or  ought  to  be 
rendered  before  the  writ.  If  a  co-owner  is  ship's 
agent  for  a  coasting  steamer  at  a  port  of  call,  the 
amount  due  to  him  as  agent  cannot  bo  recoyered 
in  a  co-ownership  action.  The  Eider ,  40  L.  T.  463. 

Of  Kanaging  Owner.] — See  cates  post,  col. 
1200. 


3.  MANAOINa  OWlfEB  AND    SHIP'S    HUSBAKD. 

Authority  of  Kanaging  Owner  to  Bind  other 
Owners  f6r  Ship's  Keeessariei.] — W.  was  the 
registered  owner  of  certain  shares  in  a  ship«  and 
had  been  entered  on  the  register  as  managing 
owner.  The  defendant  subsequently  became  the 
registered  owner  of  other  shares  in  the  ship. 
The  defendant  was  not  aware  in  fact  that  W. 
was  so  registered  as  managing  owner.  W.  sent 
the  ship  on  a  voyage  without  the  defendant's 
knowledge,  and  contrary  to  the  terms  of  an 
agreement  made  between  them.  The  defendant 
did  not  participate  in  the  adventure,  and  had 
previously  informed  W.  that  he  did  not  intend 
to  navigate  the  ship  or  take  any  part  in  her 
management.  The  plaintiffs  supplied  necessaries 
for  the  ship  previous  to  such  voyage,  upon  the 
order  of  W.  without  the  knowledge  or  consent  of 
the  defendant.  The  plaintiffs,  before  supplying 
the  goods,  consulted  the  register,  and  found  the 
defendant's  name  entered  therein  as  part  owner 
of  the  ship  :— Held,  that  the  fact  that  the  de- 
fendant had  allowed  the  entry  on  the  register 
describing  W.  as  managing  owner  to  remain  un- 
altered did  not  per  se  amount  to  a  holding  out  of 
W.  as  his  agent,  so  as  to  render  the  defendant 
liable  for  the  necessaries  supplied  by  the  plain- 
tiffs, and  that  inasmuch  as  W.  had  not  in  fact 
authority  to  bind  the  defendant,  the  plaintiffs 
could  not  recover  against  the  defendant  for  such 
necessaries.  Frazer  v.  Cuthhertson,  6  Q.  B.  D. 
93  ;  50  L.  J.,  Q.  B.  277  ;  29  W.  R.  396. 

If  a  person  who  supplies  stores  to  a  ship,  of 
which  there  are  several  owners,  takes  in  pay- 
ment the  bill  of  the  ship's  husband  (a  part 
owner)  only,  and  settles  with  him  alone,  he  dis- 
charges the  other  owners,  particularly  if  the  bill 
is  renewed.    Reed  v.  White,  5  Esp.  122. 

Necessaries  were  furnished  to  a  ship  on  the 
order  of  the  ship's  husband  (himself  a  part  owner), 
by  whom  alone  the  ship  was  managed : — Held, 
that  the  co-owners  were  liable,  although  part  of 
the  supplies  had  been  paid  for  by  bills  drawn  by 
the  ship's  husband  upon  the  brokers  of  the  ship ; 
and  on  the  bankruptcy  of  the  latter,  the  plaintiff 


!  had  proved  against  their  estate  for  the  balance. 
WhitweU  V.  PerHn,  4  C.  B.,  N.  S.  412. 


Becovery  from  Part  Owners.] — A  part 


owner  of  a  ship  is  not  necessarily  a  partner ; 
therefore  a  part  owner,  who,  as  a  ship's  hiisbaud, 
incurs  the  expense  of  the  outfits,  may  sue  the 
other  part  owTiers  separately  for  their  respective 
shares  of  the  expense.  Uelnie  v.  Smith,  7  Bing. 
709  ;  5  M.  &  P.  744. 

One  of  several  co-owners  who  acts  as  ship's 
husband,  is  only  entitled  to  charge  the  cost  price 
of  supplies  to  the  ship  furnished  by  him  in  the 
course  of  his  business.  Ritchie  v.  Cvuper,  28 
Beav.  344. 

In  an  action  against  one  of  the  owners  for 
work  done  to  a  vessel  by  the  order  of  the  ship's 
husband,  such  owner  will  be  liable,  unless  it  is 
shewn  that  the  dealing  was,  that  the  person  who 
directed  the  work  to  be  done  should  be  looked  to 
exclusively.    Tliompson  v.  Finde7i,  4  C.  &  P.  158. 

Beleaaing  Ship  from  Arrest.] — A  m<»naging 
owner  has  power  to  release  a  vessel  fi-om  arrest 
under  an  order  of  the  Court  of  Admiralty,  in 
order  that  she  may  prosecute  her  voyage  and  earn 
freight ;  and  he  is  not  bound  to  do  this  at  his  own 
expense,  but  may  release  the  ship  according  to 
the  rules  of  the  court,  by  procuring  bail  for 
damages  and  costs.  Barker  v.  Highley,  15  C.  B., 
N.  S.  27  ;  32  L.  J.,  C.  P.  270  ;  10  Jur.,  N.  S.  391 ; 
9L.  T.  228;  11  W.  R.  968. 

Kaeter  Sning  in  his  own  Fame.] — Where  the 
master  is  part  owner,  but  has  the  entire  control 
and  management  of  the  ship,  paying  to  his  co- 
owner  a  third  of  the  net  profits,  he  is  competent 
to  sue  in  his  own  name.  Cawthron  v.  Triekett, 
15  C.  B.,  N.  S.  764  ;  33  L.  J.,  C.  P.  182 ;  9  L.  T. 
609  ;  12  W.  R.  311. 

Aetingae  Broker — Commiesion.] — The  manag- 
ing owner  of  a  ship  is  competent  t^  appoint  him- 
se&  to  act  as  broker  to  the  ship  in  collecting  and 
distributing  the  freight,  there  being  no  income 
patibility  between  those  services  (as,  semble, 
there  would  be  between  the  services  of  a  ship's 
chandler  or  a  ship's  carpenter)  and  his  fiduciary 
character  as  managing  owner.  Smith  v.  Lay, 
3  Kay  &  J.  105. 

But,  before  allowing  him  a  commission  in  re- 
spect of  the  services  in  question,  the  court 
directed  an  inquiry  whether,  according  to  the 
custom  of  shipowners  or  otherwise,  he,  being 
managing  owner,  was  entitled  to  any  and  what 
commission  in  respect  of  duties  performed  by 
him,  and  which  duties  are  ordinarily  performed 
by  shipbrokers.  lb.  See  Miller  v.  Maekay,  31 
Beav.  77. 

Caneelling  Charterparty.] — ^A  ship's  husband, 
as  such,  has  no  authority  to  bind  the  shipowner 
to  pay  money  to  the  charterer  in  consideration 
of  the  cancellation  of  the  charterparty.  Huyma* 
V.  LewU  or  Oxley,  4  Ex.  D.  18  ;  48  L.  J.,  Ex.  7  ; 
39  L.  T.  669  ;  27  W.  R.  111. 

Kortgage  of  Warrant  for  Freight.]— Where 
A.,  as  the  managing  owner  of  a  vessel,"  was  per- 
mitted by  the  other  owners  to  have  possession  of 
two  warrants  or  orders  of  the  East  India  Com- 
pany, to  pay  to  the  owners  or  bearer  the  sum  of 
money  therein  mentioned,  for  freight,  and  A.  de- 
posited those  warrants  in  the  hands  of  his  bankers, 
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and  they  received  the  money  due  on  them,  and 
gave  him  credit  for  it  on  account : — Held,  in  an 
action  brought  after  A.'s  death  by  the  surviving 
part  owners  against  the  bankers,  that,  on  proof 
of  these  facts,  they  could  not  recover  the  money, 
because  it  was  not  shewn  that  the  loan  was  upon 
their  account,  for  the  fact  of  the  warrants  being 
the  property  of  all  the  part  owners  when  placed 
in  the  bankers'  hands,  was,  upon  the  evidence, 
consistent  with  the  sapposition  that  the  loan  of 
the  proceeds  to  the  bankers  was  A.'s  loan.  Shtg 
V.  Bofidy  2  N.  &  M.  608  ;  5  B.  &  Ad.  389. 

Bight  to  Advanoes  out  of  Freight.] — The  right 
of  a  ship's  husband  to  be  repaid  out  of  the 
freight  for  advances  made  on  account  of  the  ship 
is  a  right  of  lien  or  retainer  and  not  in  the 
nature  of  a  charge  on  the  freight ;  and  therefore 
if  he  is  removed  from  his  office  by  the  owners 
before  he  is  in  a  position  to  receive  the  freight, 
an  assignee  of  his  interest  in  the  freight  cannot 
maintain  a  claim  to  it  as  against  the  owners. 
Beynon  v.  Goddcn,  3  Ex.  D.  263 ;  48  L.  J.,  Ex. 
80  ;  39  L.  T.  82 ;  26  W.  R.  672— C.  A. 

Appointment  of  Agent  hy.] — A.  and  B.,  joint 
part  owners  of  a  ship,  intrusted  the  management 
to  C,  their  co-partowner,  as  ship's  husband  ;  C. 
employed  D.  as  his  agent  to  raise  and  pay  money 
in  respect  of  the  ship,  and  also  for  his  general 
affairs.  The  ship  was  chartered  by  the  East 
India  Company,  earning  freight  for  them,  which 
D.  received,  upon  giving  receipts  signed  (as  re- 
quired by  the  rules  of  the  company)  by  one 
other  part  owner,  in  addition  to  C,  the  ship's 
husband.  D.,  who  knew  that  C.  was  only  part 
owner,  but  was  never  controlled  by  the  others, 
placed  the  amount  of  freights  received  to  the 
account  of  C,  as  ship's  owner,  and  kept  a  dis- 
tinct general  account  with  him.  C.  died  insol- 
vent : — Held,  that  A.  and  B.  could  not  sue  D. 
for  the  balance  due  from  him  on  the  E^ip's  ac- 
count, because  there  was  no  privity  of  contract 
between  them  ;  D.'s  responsibility  was  to  the 
executors.  Sims  v.  Britten  or  Brittain,  1  N.  & 
M.  694  ;  4  B.  &  Ad.  375.  See  Wahh^}  v.  Provan, 
pott^  col.  1443. 

Assignment  of  Freight  by.]— S.  &  Co.  were 
owners  of  seven-eighths  of  an  American  vessel 
and  ship's  husbands.  T.  was  owner  of  the 
remaining  eighth,  and  was  captain  of  the  vessel, 
which  was  dispatched  on  a  voyage  to  Liver- 
pool. Before  the  voyage,  S.  &  Co.  spent  a 
large  sum  in  repairs,  and  for  the  purpose  of 
taking  up  bills  which  they  had  accepted  on  ac- 
count of  the  repairs,  they  borrowed  a  sum  of 
money  from  the  plaintiffs,  and  assigned  the 
freight  to  them  by  way  of  security.  On  the  arrival 
of  the  vessel  in  Liverpool  the  plaintiffs  obtained 
an  injunction  to  prevent  T.  from  receiving  the 
freight : — Held,  that  a  part  owner,  who  is  ship's 
husband,  has  not  the  right,  as  against  other  part 
owners,  of  making  an  assignment  of  the  whole 
freight  to  secure  moneys  advanced  to  him  ;  that 
the  Icjgal  right  to  receive  the  freight  was  in  the 
captain,  and  that,  in  the  absence  of  any  suffi- 
cient allegation  and  proof  that  he  was  about  to 
misapply  it,  the  injunction  ought  not  to  have 
been  granted.  Guiim  v.  7Va*A,  1  De  G.,  F.  &  J. 
373 ;  29  L.  J.,  Ch.  337 ;  6  Jur.,  N.  S.  185 :  8 
W.  R.  266. 

Kethod   of  Payment  of  Heoeiiariei.]  —  The 


managing  owner  of  a  foreign  ship  was  indebted 
on  a  general  account  unconnected  with  the  ship 
to  the  plaintiffs,  and  the  freight  of  the  ship  was 
in  the  hands  of  certain  shipbrokers,  ana  the 
plaintiffs  refused  to  make  a  further  advance  to 
such  managing  owner,  but  agreed  to  advance 
money  for  necessaries  for  the  ship.  In  accord- 
ance with  this  arrangement  the  plaintiffs  handed 
a  cheque  to  the  managing  owner  as  though  for 
the  purchase  of  necessaries,  and  he  at  once  re- 
turned it  to  the  plaintifib  as  payment  of  his 
debt  to  them,  and  the  necessaries,  were  actually 
purchased  out  of  the  freight  in  the  hands  of  the 
shipbrokers  :  —  Held,  that  under  the  circum- 
stances, the  money  must  be  considered  as  having 
been  advanced  for  the  purchase  of  necessaries, 
and  that  the  manner  of  the  advance  was  no  bar 
to  the  plaintiffs'  right  to  recover  such  an  amount 
as  was  actually  spent  in  necessaries.  The  Hein- 
rieh  mom,  8  Adm.  D.  151  ;  52  L.  J.,  AdJm.  83  ; 
49  L.  T.  405  ;  82  W.  R.  279. 

Action  for  not  Aoconnting.]— Pait  owners  of 
a  ship  having  agreed,  "  each  and  every  of  them 
with  the  others  and  each  and  every  of  the 
others,"  that  the  ship  should  proceed  on  a  cer- 
tain voyage  under  the  exclusive  management 
and  control  of  one  of  them  as  ship's  husband ; 
and  that  after  her  return,  "  a  full  account  should 
be  made  of  the  ship  and  her  concerns,"  and  the 
net  profits  be  divided  in  proportion  after  de- 
ducting all  charges ;  the  duty  of  making  out 
such  account  is  cast  upon  the  ship's  husband ; 
and  for  not  doing  so,  and  not  dividing  the  net 
profits,  after  deducting  all  charges,  within  a 
reasonable  time  af  t«r  the  ship's  return,  an  action 
lies  against  him  upon  the  agreement  by  each  of 
the  part  owners ;  though  it  is  not  averred  in 
terms  that  the  charges  were  or  could  have  been 
ascertained  before  the  account  brought,  for  that 
is  matter  of  defence.  Owston  v,  OgUy  13  East, 
538. 

When  an  action  is  brought  in  rem  against  a 
ship  by  the  ownei-s  of  certain  shares  therein, 
claiming  possession  and  an  account  against  the 
managing  owner,  and  the  latter  makes  default 
in  appearing,  the  court  will  order  such  managing 
owner  to  be  joined  as  a  defendant,  so  that  his 
accounts  may  be  investigated,  and  will  give  pos- 
session to  the  plaintiffs  if  they  hold  a  majority 
of  shares ;  but  will  not  order,  before  the  refer- 
ence, a  sale  of  the  defendant's  shares  to  satisfy 
the  plaintiffs'  costs  and  any  sum  found  due  at 
the  reference.    The  Native  Pearl,  37  L.  T,  542. 

Eight  to  Sell  Ship.]— jSpc  Sale,  Transfer 
AND  Mortgage,  infra,  XL 


4.  LlABILITT  FOR  NECESSARIES,  REPAIRS, 

AND  Supplies. 
a.  What  are  Neceeaariee. 

Premiums  paid  by  a  shipbroker  at  the  owner's 
request  to  procure  insurance  on  freight  are  neces- 
saries. Mackintosh  v.  Mitcheson,  4  Ex.  175  ;  14 
L.  J.,  Ex.  385. 

Charges  paid  by  a  shipbroker  at  the  owner's 
request  for  entering,  reporting,  and  piloting  a 
ship,  and  for  tonnage  and  light  dues,  and  for 
noting  protest,  are  within  the  term.    lb. 

Advances  at  the  owner's  request  for  travelling 
expenses  of  the  master  and  goods  supplied  for  the 
ship's  use  are  necessaries.    lb. 
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Brokerage  chaises  made  hy  a  ship's  broker  for 
acting  as  ship's  agent,  and  for  negotiating  a 
charterpartj  may  be  necessaries  within  the 
meaning  of  the  statutes,  but  most  be  proved  to 
come  within  the  definition.    lb. 

Moneys  obtained  by  means  of  a  bill  of  ex- 
change to  procure  necessaries  are  necessaries 
within  3  &  4  Vict.  c.  65,  s.  6.  The  Anna,  45 
L.  J.,  Adm.  98.  Affirmed  on  appeal,  1  Adm.  D. 
253  ;  46  L.  J.,  Adm.  15  ;  34  L.  T.  895— C.  A. 

When  it  is  necessary  that  a  wooden  ship  bound 
upon  a  particular  voyage  should  be  coppered, 
the  coppering  is  a  necessaiy  for  the  voyage, 
which  gives  the  material-man  doing  the  work 
to  a  foreign  ship,  upon  the  orders  of  the  master, 
a  maritime  lien.     The  Turliani,  32  L.  T.  341. 

The  insurance  of  a  ship  is  not  a  necessary 
within  the  meaning  of  3  &  4  Vict.  c.  66,  s.  6.  The 
Ileinrich  Bjom^  9upra, 

Copper  sheathing  is  a  necessary.  The  Perla, 
Swabey,  353  ;  4  Jur.,  N.  S.  741. 

A  foreign  ship  cannot  be  sued  for  money  ad- 
vanced to  the  master  to  enable  him  to  come  out 
of  gaol,  where  he  was  imprisoned  for  a  debt  in- 
curred for  necessaries  supplied  to  the  ship.  The 
JV.  J2.  Oo^abriek,  Swabey,  344 ;  4  Jur.,  N.  S, 
742. 

Butcher's  meat  is  a  necessary.    lb. 

Coals  supplied  at  intervals  to  a  foreign  steamer 
for  several  voyages  may  be  recovered  as  neces- 
saries. The  West  Friesland,  Swabey,  454;  6 
Jur.,  N.  S.  668. 

A  claim  for  money  advanced  to  a  master  to 
pay  averages,  dismissed  with  costs,  such  advances 
not  being  necessaries.  Tlie  Aaltje  Willemina,  1 
L.  R.,  Adm.  107. 

The  expenses  of  an  ^[ent  for  coming  from 
Newcastle  to  London  to  assist  the  master  in  the 
defence  of  a  vessel  prosecuted  in  a  cause  of  col- 
lision, and  for  attending  the  trial,  are  not  neces- 
saries. The  Bonnie  AmUie,  1  L.  R.,  Adm.  19 ; 
35  L.  J.,  Adm.  116 ;  14  L.  T.  191. 

Beflaition.] — The  term  "necessaries,"  where 
used  in  the  statutes  giving  the  Admiralty  Court 
jurisdiction  over  such  claims,  has  the  same  mean- 
ing as  is  given  to  it  by  the  common  law  courts, 
and  signifies  whatever  the  owner  of  a  vessel,  as  a 
prudent  man,  if  present  under  circumstances  in 
which  his  agent  m  his  absence  is  called  upon  to 
act,  would  have  ordered.  The  Ili/fa,  3  L.  R., 
Adm.  516  ;  41  L.  J.,  Adm.  39  ;  26  L.  T.  202  ;  20 
W.  R.  927. 

Onuf  of  Proof.] — In  an  action  against  a  ship- 
owner for  goods  supplied  and  money  lent  to  the 
master  at  a  foreign  port,  the  onus  is  on  the  plain- 
tiff to  prove  that  the  goods  and  money  supplied 
were  necessaries.  Mackintosh  v.  Mitcheso-n,  4 
Ex.  175 ;  18  L.  J.,  Ex.  385. 

Kaintenaaeo  of  Sailors  Injured.]  —  Several 
sailors  on  board  a  merchant  vessel  having  met 
with  a  serious  accident  in  weighing  the  vessel's 
anchor,  were  taJcen  on  shore  by  the  captain  to 
the  plaintiff's,  a  public-house,  the  captain  telling 
the  plaintiff  that  the  owner  of  the  vessel  would 
pay  for  what  the  sailors  had.  The  captain  imme- 
diately afterwards  hired  some  fresh  hands,  and 
proceeded  on  the  voyage.  At  the  time  the  sailors 
were  intrusted  to  the  care  of  the  plaintiff,  there 
was  no  probability  that  they  would  be  able  to 
resume  their  duties  for  that  voyage,  and  they 
remained  at  his  house  for  several  weeks.    In  an 


I  action  against  the  owner  of  the  vessel  for  food 
and  medicine  supplied  to  the  sailors : — Held, 
that  as  the  matters  supplied  were  not  necessary 
for  the  due  prosecution  of  the  voyage,  the  cap- 
tain had  no  authority  to  pledge  the  owner's 
credit,  and  consequently  that  the  latter  was  not 
liable.  Organ  v.  Brodie,  10  Ex.  449  ;  24  L.  J. 
Ex.70. 

Payment  of  Past  Serviees.] — The  master  has 
in  the  absence  of  the  owner,  or  means  of  commu- 
nicating with  him,  authority  to  pledge  his  credit 
for  all  things  necessary  for  the  purpose  of  con- 
ducting the  navigation  to  a  favourable  termina- 
tion, and  for  that  purpose  he  may  borrow  money 
for  services  which  require  prompt  payment ;  but 
he  has  no  authority  to  borrow  money  in  order 
to  pay  for  services  already  rendered.  Beldon  v. 
Campbell,  6  Ex.  886  ;  20  L.  J.,  Ex.  342. 

Form  of  Petition.] — When  a  petition  merely 
alleges  that  money  was  advanced  for  necessary 
expenses  at  the  owner's  request,  without  stating 
what  those  necessary  expenses  were,  such  a  claim 
will  be  struck  out  on  motion  to  reject  or  alter 
the  petition.     Mackintosh  v.  Mitclveson,  supra, 

b.  Authority  of  Captain  to  Bind. 

Oenerally.] — Whoever  supplies  a  ship  with 
necessaries  has  a  treble  security :  1,  the  person 
of  the  master ;  2,  the  specific  ship ;  and  3,  the 
personal  security  of  the  owners,  itich  v.  Coe, 
Cowp.  639 ;  1  T.  R.  108,  n. ;  S.  P.,  Bland,  JSx 
parte,  2  Rose,  91. 

Appointment  of.] — The  plaintiff  proved  that 
he  supplied  goods,  and  dia  work  to  fit  out  the 
ship  Progress  then  in  London,  in  dock  ;  that  the 
orders  were  given  by  T.,  who  appeared  in  the 
register  as  master,  and  that  the  defendant  ap- 
peared on  the  register  as  owner.  Some  evidence 
was  given,  from  which  it  might  be  inferred  that 
T.  was  appointed  by  the  defendant.  The  defen- 
dant proved  that  he  had  agreed  to  sell  the  ship 
to  G. ;  that  T.  was  appointed  master  by  G.,  and 
gave  the  orders  for  G.,  and  that  the  defendant 
afterwards  resumed  possession  of  the  vessel.  The 
jnd^e  directed  the  jury,  that  if  T.  acted  as  master 
with  the  defendant's  privity  and  consent,  and 
the  goods  were  bon4  fide  supplied  on  the  credit 
of  the  owner,  the  defendant  was  liable,  and  that, 
though  the  defendant's  evidence  was  believed,  he 
was  not  conclusively  entitled  to  a  verdict : — 
Held,  that  the  defendant  was  not  liable  for  the 
goods  ordered  by  T.,  unless  he  had  sanctioned 
his  appearing  to  be  his  captain,  acting  for  him, 
and  the  goods  were  supplied  on  the  faith  of  T.'s 
being  so,  and,  consequently,  that  the  direction 
was  wrong.  Mitcheson  v.  Oliver,  5  El.  &  Bl. 
419 ;  25  L.  J.,  Q.  B.  39 ;  1  Jur.,  N.  S.  900— 
Ex.  Ch. 

Ageney  o£] — The  liability  of  an  owner  to 
pay  for  repairs  and  equipments  ordered  by  the 
master  depends,  not  upon  the  ground  of  owner- 
ship of  the  vessel,  but  upon  the  ground  of  a 
contract  made  with  the  vendor  by  a  person  who 
was  the  owner's  agent  for  the  purpose  of  ordering 
such  necessaries.  The  Oreat  JSdstemj  2  L.  R., 
Adm.  88 ;  17  L.  T.  667. 

The  master's  contracts  cannot  bind  the  owner, 
unless  authority  to  bind  the  owner  has  been  ac- 
tually given  to  him  ;  or  unless  the  owner  has,  by 
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word  or  deed,  held  out  the  master  as  bis  master, 
and  thereby  induced  the  vendor  to  supply  the 
necessaries  upon  the  credit  of  the  owner.     Ih, 

The  master,  both  at  home  and  abroad,  has 
authority  to  bind  the  owners  for  repairs  or  stores 
ordered  by  him  which  are  necessary  for  the 
equipment  and  navigation  of  the  ship  in  the 
voyage  or  trade  in  which  the  owners  employ  her. 
Froitt  v.  Oliver,  1  El.  &  Bl.  301 ;  1  C.  L.  R. 
1003  ;  22  L.  J.,  Q.  B.  353  ;  18  Jur.  166. 

The  fact  of  a  person  being  the  registered 
owner  of  a  ship,  is  not  of  itself  evidence  that 
the  master  has  authority  to  bind  him  by  con- 
tracts for  necessaries  supplied  to  the  ship,  but  it 
must  be  shewn  that  the  master  is  his  agent  for 
that  purpose.  Mackenzie  v.  Pooley,  11  Ex.  638  : 
25  L.  J.,  Ex.  124. 

Where  a  ship  sailed  for  a  foreign  port,  the 
master  having  a  power  of  attorney  from  the 
owner,  and  whilst  the  ship  was  at  the  port,  the 
defendant  purchased  it : — Held,  that  he  did  not 
thereby  become  liable  for  necessaries  supplied  to 
the  ship  by  order  of  the  master.    lb. 

Eyidenoa  of.] — The  liability  of  the  owner  for 
acts  of  the  master  arises  solely  from  the  relation 
of  principal  and  agent ;  and  in  order  to  make  a 
person  liable,  such  relation  must  be  shewn,  either 
expressly  or  impliedly,  to  exist  between  him  and 
the  master.  Myers  v.  Willi  ft,  17  C.  B.  77  ;  25 
L.  J.,  C.  P.  39 ;  2  Jur.,  N.  S.  41.  Affirmed  (?» 
error),  18  C.  B.  886  ;  26  L.  J.,  C.  P.  255. 

The  owner  of  a  ship,  which  was  then  at  sea, 
transferred  it  to  the  defendant  by  absolute  bill 
of  sale,  and  the  transfer  was  duly  registered. 
The  bill  of  sale  was  in  fact  intended  only  as  a 
collateral  security  for  a  loan,  and  the  defendant 
in  no  way  interfered  with  the  ship.  While 
abroad  the  master  entered  into  contracts  (which 
were  within  his  general  authority)  with  the 
plaintiff,  neither  party  being  aware  of  the 
transfer  to  the  defendant : — Held,  that  he  was 
not  liable  on  these  contracts,  as  there  was  no- 
evidence  of  authority  from  him  to  the  master  to 
act  as  his  agent.    lb. 

The  registered  owner  of  a  ship  is  primd  facie 
liable  for  goods  furnished  for  the  use  of  that 
ship,  but  such  liability  may  be  rebutted  by 
evidence  of  the  credit  having  been  given  to 
others.  Cox  v.  Reid,  1  C.  &  P.  602  ;  R.  &  M. 
199.    See  aUo  eases  ante,  col.  1197. 

At  Home  Fort.] — The  master  has  authority  by 
law  to  pledge  the  credit  of  his  owner,  resident 
in  England,  for  money  advanced  to  the  master 
in  an  English  port  where  the  owner  has  no 
agent,  if  such  advance  of  money  was  necessary 
for  the  prosecution  of  the  voyage  ;  and  whether 
it  was  so  or  not  is  a  question  for  the  jury. 
Arthur  v.  Barton,  6  M.  &  W.  138. 

Where  clothes  have  been  supplied  to  a  ship's 
crew  on  the  orders  of  the  master,  in  a  port  within 
a  day's  post  of  the  residence  of  the  owners  of  the 
vessel,  and  an  undertaking  to  pay  given  by  the 
master,  the  value  of  the  -goods  cannot  be  re- 
covered from  the  owners.  Curran  v.  Wood,  15 
L.  T.  592. 

In  an  action  against  an  owner  to  recover 
money  advanced  to  the  captain  for  the  use  of 
the  ship  whilst  in  a  home  port : — Held,  that  the 
only  question  for  the  jury  was,  whether  the 
captain's  position  was  such  as  to  constitute  him 
the  authorized  agent  of  the  owner,  in  order  to 
procure  such  advances ;  and  that  the  state  of 


the  accounts  between  the  captain  and  the  owner 
at  the  time  bad  nothing  to  do  with  the  case* 
Williamson  v.  Page,  1  C.  &  K.  681. 

In  a  home  port,  as  well  as  a  foreign  one,  the 
master  has  implied  authority  to  borrow  money 
on  the  owner's  credit  in  case  of  necessity.  Stone* 
house  V.  Grant,  2  Q.  B.  431,  n. 

But  the  master  had  no  implied  authority  to 
pledge  the  owner's  credit  in  respect  of  necessary 
supplies  and  advances  for  the  use  of  the  ship 
during  several  weeks  while  she  lay  at  Newport, 
Monmouthshire ;  the  owner  during  all  that  time 
having  resided  at  Plymouth,  and  nothing  ap- 
pearing to  have  prevented  communication,  if 
desired,  between  the  master  and  owner.    lb. 

In  a  home  port,  the  master  has  the  implied 
authority  to  borrow  money  for  the  necessary  use 
of  the  ship,  if  the  owner  is  absent,  and  no  com- 
munication with  him  can  be  had  without  great 
prejudice  and  delay.  Johns  v.  Simons,  2  Q.  B.  425. 

A  vessel  having  been  a  fortnight  windbound 
at  Newport,  her  owner  residing  at  Exeter,  one 
day's  p(^  from  Newport,  the  master  borrowed  5^ 
from  a  broker,  in  order  to  enable  him  to  purchase 
provisions  necessaiy  for  the  use  of  the  ship  : — 
Held,  that  the  jury  was  justified  in  inferring 
that  there  was  such  a  reasonable  necessity  for  bor- 
rowing the  money  as  to  render  the  owner  liable 
for  it,  though  there  was  no  proof  that  the  goods 
might  not  have  been  obtained  by  the  master  on 
credit.  Edwards  v.  JIavill,  14  C.  B.  107  ;  2 
C.  L.  R.  1343  ;  23  L.  J.,  C.  P.  7  ;  17  Jur.  1103. 

A  shipowner  (in  England)  is  liable  for  money 
advanced  to  the  master  at  his  request,  for  the 
necessary  use  of  the  ship  after  her  arrival  in  an 
English  port,  nor  is  the  consent  of  the  owner 
necessary  to  establish  his  responsibility.  Mobin^ 
son  V.  Lyallj  7  Price,  592. 

Abroad.] — ^An  owner  of  a  vessel  is  liable  for 
money  supplied  to  the  captain  in  a  foreign  port, 
provided  the  supply  is  absolutely  necessary  for 
the  use  of  the  vessel.  Roclier  v.  Bu^her,  1 
Stark.  27. 

The  plaintiff  must  shew  that  it  was  necessary 
to  borrow  the  money,  and  must  prove  the  nctual 
application  of  it.    Bogle  v.  Atty,  Gow,  50. 

It  is  not  sufficient  to  prove  the  advance  of  a 
much  larger  sum  than  was  necessary  for  the  use 
of  the  ship,  and  an  application  of  part  of  that 
sum  to  such  uses,  and  that  the  residue  was  placed 
to  the  private  account  of  the  captain.  Palmer 
V.  Gooch,  2  Stark.  428. 

A  shipowner  is  not  only  liable  for  necessary 
repairs  done  to  a  ship  by  the  master's  order,  but 
for  such  as  are  fit  and  proper  for  the  vessel  on 
her  voyage,  and  such  as  a  prudent  owner,  if 
present  himself,  would  order.  Webster  v.  Seek* 
amp,  4  B.  &  A.  352. 

An  owner  is  not  liable  for  money  advanced  to 
the  master,  and  expended  by  him  in  the  neces- 
sary use  of  the  ship,  unless  the  money  is  ad- 
vanced expresslv  for  that  purpose.  TTmelter  v. 
Moates,  1  M.  &  Rob.  79. 


Where  Express  Stipiilation  in  Charter- 


party.] — Where  A.,  charterer  of  a  vessel,  by  the 
charterparty,  agreed  that,  on  the  arrival  of  the 
ship  at  the  outward  port,  he  would,  through  his 
agent  there,  supply  cash  to  the  master  for  the  dis- 
bursement of  the  vessel,  to  be  repaid  by  bills  to  be 
drawn  by  the  master  on  the  owner  ;  and  on  the 
arrival  of  the  vessel  there,  the  agent  supplied 
goods  for  the  use  of  the  crew,  and  paid  certain 
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money  demands  made  on  the  master,  but  did  not 
advance  any  actual  cash  : — Held,  that  although 
it  was  not  shewn  that  any  biUs  were  drawn  by 
the  master  for  the  amount,  A.  might  recover  it 
from  the  owner  in  an  action  for  goods  sold  and 
delivered  and  for  money  paid,  the  master  having 
authority  to  obtain  supplies  of  goods  and  money 
for  the  necessary  use  of  the  ship  on  the  credit  of 
the  owner,  independently  of  the  express  stipula- 
tion  of  the  charterparty.  Weston  v,  Wriffhty  7 
M.  &  W.  396. 

A  chartered  ship  at  her  outward  port  being  in 
want  of  money  for  her  necessary  disbursements, 
a  merchant  there  being  shewn  the  charterparty, 
by  which  the  freighter  covenanted  to  furnish 
what  money  might  be  required  for  the  necessaiy 
disbursements  of  the  ship,  advanced  the  requisite 
sum  to  the  master,  and  took  a  bill  of  exchange 
drawn  by  him  for  the  amount  upon  the  freighter : 
— Held,  that,  on  this  bill  being  dishonoured  by 
the  freighter,  the  owner  of  the  ship  was  not  liable 
for  any  part  of  the  money  advanced.  Harher  v. 
Brotheritone^  4  Camp.  254.  See  also  cotes  jjost^ 
col.  1369. 


Where  Bolvent  Agents  Appointed.]  — 


The  master  of  a  ship  has  no  power  to  pledge 
the  owner's  credit  for  requisite  supplies  to  her 
in  a  foreign  port  at  which  a  solvent  agent 
for  her  has  been  appointed  ;  and  a  ship  chandler 
who,  in  ignorance  of  there  being  an  agent  at 
the  port,  furnishes  goods  or  advances  money 
for  the  ship's  use  upon  an  order  given  by  the 
master  without  the  owner's  authority,  cannot 
recover  the  price  of  the  goods  or  the  amount  of 
the  loan  from  the  owner,  if  at  the  time  of  sup- 
plying the  goods  or  advancing  the  money  he 
had  the  means  of  knowing  tlmt  an  agent  able 
and  willing  to  furnish  what  was  requisite  for 
the  ship  had  been  appointed  by  the  owner  to 
act  at  the  foreign  port.  Chunn  v.  Roberts^  9 
L.  R.,  C.  P.  .331  ;  43  L.  J.,  C.  P.  233 ;  30  L.  T. 
424  ;  22  W.  R.  652. 

Conntj  Courts  Jariidiction  —  Liability  of 
Bomieiled  Owners.] — When  a  suit  is  instituted 
in  a  county  court  under  31  &  32  Vict.  c.  71,  s.  3, 
for  necessaries  supplied  to  a  ship,  the  objection 
that  the  owner  or  part  owner  of  the  ship  is 
domiciled  in  England  or  Wales  must  be  taken 
before  judgment  is  pronounced.  Michael^  Ex 
varte,  7  L.  R.,  Q.  B.  658  ;  41  L.  J.,  Q.  B.  349  ;  26 
L.  T.  871. 

When  the  objection  is  taken  for  the  first  time 
after  judgment  has  been  pronounced,  a  prohibi- 
tion will  not  be  granted.    lb. 


o.  Biffhte  of  Third  Parties. 

Adyaaees  to  Kaster  to  Pay  for  and  Selease 
Ship.] — ^A  master  and  sole  owner  of  a  vessel  put 
her  into  a  shipwright's  dock  for  repair.  The 
shipwright  repaired  the  vessel,  and  refused  to 
allow  her  to  leave  his  dock  until  his  bill  for  the 
repairs  was  paid  for.  The  master  having  no 
funds,  the  plaintiff  lent  him  money  to  pay  the 
shipwright's  bill,  and  the  master  paid  the  bill 
witii  the  money  lent : — Held,  that  the  plaintiff 
was  entitled  to  recover  the  amount  of  the  loan 
in  a  suit  for  necessaries.  I7ie  Albert  Crosby^  2 
L.  R.,  Adm.  37  ;  18  W.  R.  410. 

Heeesiariei — ^Agenti  Paying  for.] — The  agents 


of  a  foreign  ship  in  a  British  port,  who  have  paid 
for  necessaries  supplied  to  her,  or  who  have  ren- 
dered themselves  liable  to  pay  for  such  neces- 
saries, may  sue  the  ship  for  such  advances  as 
were  made  on  her  account,  but  not  for  the 
balance  of  a  general  account  against  her  owners* 
The  Undenoriter,  26  L.  T.  279. 

Necessaries  having  been  supplied  to  a  ship  in 
a  foreign  port,  they  were  paid  for  by  the  agents 
at  that  port,  the  master  indorsing  the  accounts- 
to  the  agents,  when  sent  to  him,  with  a  request 
to  them  to  pay,  and  signing  them.  The  master 
was  accredited  to  the  agents  by  his  owners,  and 
the  former  were  to  draw  bills  on  the  owners 
for  the  amounts  advanced.  No  money  passed 
through  the  master's  hands.  When  the  ship 
arrived  in  England,  the  mortgagees  took  pos- 
session of  her  and  the  freight : — Held,  that  as 
the  master  became  personally  liable  for  th& 
amounts  so  paid,  he  had  a  right  to  proceed  in 
rem  against  the  ship.  77te  Marco  Polo^  24  L.  T.. 
804. 


Priority.] — ^A  ship's  agent  was  appointed 


by  the  master  on  his  arrival  at  BristoL  He 
had  no  previous  knowledge  of  either  master  or 
owner,  but  made  no  inquiries  as  to  how  he  was. 
to  be  repaid  his  advances  for  necessaries.  He 
allowed  the  vessel  to  be  placed  in  the  hands  of  a 
shipwright  to  be  repaired,  and  when  her  value 
was  by  this  means  increased,  caused  her  to  bo 
arrested  : — Held,  that  he  was  not  entitled  to  be 
paid  his  claim  in  priority  to  the:Shipwright.  Tlui- 
ParUhea,  25  L.  T.  983. 

A  claim  against  a  ship  for  necessaries  supplied, 
when  made,  not  by  the  person  who  actually  sup- 
plied them,  but  by  the  broker  who  procured  them 
to  be  supplied,  and  paid  for  them  on  account  of 
the  ship,  docs  not  take  precedence  of  a  claim 
under  a  bottomry  bond.  Tli^  Flor  do  Funchalf. 
13  W.  R.  1000. 

Advanoe  of  Freight  to  enable  Kaster  to  Pay 
Bisburseme&ti  —  Priority.]  —  An  advance  of 
freight  to  enable  a  master  to  pay  his  ship's  dis- 
bursements before  sailing  does  not  give  the 
charterer  a  claim  against  the  ship  which  will 
take  precedence  of  the  claim  of  a  mortgagee ; 
nor  does  an  advance  for  a  similar  purpose  made 
by  an  insurance  company.  TJie  Turliani,  32" 
L.  T.  841. 

Lien  on  Ship.] — The  jurisdiction  conferred  on. 
the  Court  of  Admiralty  by  the  Admiralty  Court 
Act,  1861  (24  Vict.  c.  10),  s.  5,  *'  over  any  claim 
for  necessaries  supplied  to  any  ship  elsewhere^ 
than  in  the  port  to  which  the  ship  belongs,"  does- 
not  create  a  maritime  lien,  nor  render  the  ship 
chargeable  for  necessaries.  Johnsim  v.  Blacky 
The  Two  Ellens,  4  L.  R.,  P.  C.  161  ;  41  L.  J.,. 
Adm.  33  ;  26  L.  T.  1  ;  20  W.  R.  592  ;  8  Moore^ 
P.  C.  C,  N.  S.  398. 

The  material-man  has  no  maritime  lien,  his 
right  to  the  res  as  a  security  only  arises  upon  his 
instituting  a  suit;  any  security  he  may  thus* 
obtain  is  subject  therefore  to  any  then  exist- 
ing claims ;  and  a  reg^istered  mortgage  takes 
precedence  as  an  existing  incumbrance  over  a 
claim  for  necessaries,  though  supplied  previously 
to  the  register  of  the  mortgage.  The  Pacific, 
B.  &  L.  243  ;  33  L.  J.,  Adm.  120  ;  10  Jur.,  N.  S.. 
1110;  lOL.  T.  641. 

A  tradesman  has  a  lien  on  a  ship  which  he  has- 
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supplied  with  necessaries.    Rich  v,  CW,  Cowp. 
•639  ;  1  T.  R.  108,  n. 


Agent.] — Although  the  master  has  a  lien 


uix)n  the  ship  for  average  expenses,  the  ship^s 
agent,  if  he  has  paid  them,  has  no  such  lien.  A 
claim  by  ship's  agent  for  disbursements  cannot 
be  recognized  in  the  Court  of  Admiralty,  even 
against  the  proceeds  of  ship  or  cargo.  The  So- 
hloiMte'm,  1  L.  R.,  Adm.  293  ;  36  L.  J.,  Adm.  5. 

Remedy  after  Sale.] — A  material-man,  who 
supplies  stores  and  materials  for  the  equipment 
of  a  British  ship,  haying  no  maritime  lien,  can- 
not enforce  his  claim  against  the  ship  in  the 
hands  of  a  subsequent  purchaser,  even  though 
fiuch  purchaser  has  notice  at  the  time  of  pur- 
chase that  the  claim  is  still  unpaid.  The 
Aneroid,  2  Adm.  D.  189  ;  47  L.  J.,  Adm.  16  ;  36 
L.  T.  448. 

A  statement  of  claim  in  an  action  of  neces- 
saries in  rem  alleged  that  in  November,  1874, 
the  plaintiff  had  supplied  to  the  owners  of  the 
vessel  proceeded  against  stores  necessary  for  her 
•equipment ;  that  in  September,  1876,  whilst  the 
Amount  due  in  respect  of  the  stores  was  stUl  un- 
paid, forty-three  sixty-fourth  shares  in  the  vessel 
had  been  transferred  to  the  defendant  in  the 
action  with  knowledge  and  notice  of  the  claim  : 
that  the  defendant  became  owner  of  the  shares 
subject  to  such  claim  ;  and  that  the  value  of  the 
shares  was  increased  by  reason  of  the  equipment, 
And  the  owners  of  the  vessel  had  derived  benefit 
therefrom  : — Held,  that  the  statement  of  claim 
shewed  no  right  of  action  in  respect  of  the  vessel 
AS  against  the  defendant.    lb, 

Eifect  of  Aetion.] — Where  one  only  of  several 
plaintiffs  in  different  causes  of  necessaries  has 
obtained  a  decree  of  the  court,  he  is  entitled  to 
be  paid  in  priority ;  the  others,  being  in  pari 
conditione,  share  rateably.  The  William  F, 
Siiffirrd,  Lush.  69  ;  29  L.  J.,  Adm.  109. 

The  institution  of  a  suit  as  a  cause  of  neces- 
saries does  not  estop  the  plaintiff  fiom  afterwards 
pleading,  and  proving  that  his  claim  is  in  respect 
of  repairs;  but  the  title  of  the  cause  must  be 
amended.  The  Skimvorth,  10  Jur.,  N.  S.  445  ; 
10  L.  T.  43. 

Contempt  of  Court  by  Xaiter.] — ^Where,  on  a 
claim  for  necessaries,  the  master,  in  contempt  of 
the  warrant,  sailed  out  of  the  jurisdiction,  the 
court  allowed  a  cause  for  necessaries  to  be  set 
down,  and  the  plaintiff  to  file  proofs  ;  and,  upon 
such  proof  of  the  facts,  condemned  the  ship  in 
the  claim  and  costs.  T)ie  Lady  Bleningtonj  34 
L.  J.,  Adm.  72. 

Liability  of  Xaiters  to,] — See  casetpottj  coL 
1222. 

Priority  over  Kaiter  and  Seamen.] — See 
infra,  IX.  and  X. 


Orer  Kortgageei.]— i&<7  infra. 


d.  liiabillty  of  ICortffaffeea. 

Foeieesion.]— The  mere  fact  of  ownership, 
without  a  privity  of  contract,  is  not  sufficient  to 
render  an  owner  liable  for  goods  f umie^ed  on 


the  ship^s  account ;  nor  does  it  attach  any  obli- 
gation on  a  moi-tgagee  merely  as  such,  as  he 
derives  no  profit  until  the  ship  comes  into  his 
actual  possession.  Baker  v.  Bvehle,  7  Moore, 
349. 

A  mere  mortgagee  of  a  ship,  who  does  not  take 
possession,  is  not  liable  for  necessaries  supplied 
for  the  use  of  the  ship  previously  to  a  re-transfer. 
Ttoentyman  v.  Hdrt,  1  Stark.  366. 

Where  a  ship  is  mortgaged,  and  the  mortgagor 
continues  in  possession,  the  master  employed  by 
him  cannot  maintain  an  action  for  wages  and 
disbursements  against  the  mortgagee.  Annett  v. 
CaretairHy  3  Camp.  354. 

A  reply  in  a  cause  of  necessaries,  leaving  it 
doubtful  whether  the  person  in  possession  of  the 
vessel  at  the  time  of  the  supply  was  the  original 
mortgagee  or  the  transferee  of  the  mortgage,  is 
bad.  TJie  Tronhadonr,  \  L.  R.,  Adm.  302;  10 
L.  T.  166. 

A  mortgagee  in  possession  will  not  be  liable  for 
necessaries  supplied,  unless  the  master  in  ordering 
them  acted  as  the  agent  of  the  mortgagee.    Ih. 

An  allegation  that  a  defendant  was  in  posses- 
sion of  the  vessel  at  the  date  of  the  supplies,  and 
personally  liable  for  them,  will  not  be  a  good 
reply  to  an  answer  of  a  defendant  claiming  to  be 
a  mortgagee  prior  to  the  date  of  the  supply.    Ih, 

A.,  the  owner  of  a  ship,  executed  an  absolute 
bill  of  sale  of  it  to  B.,  and  by  another  deed  of 
the  same  date  assigned  otber  property  to  B., 
which  deed  of  assignment  (reciting  that  the  bill 
of  sale  was  for  the  bettor  securing  a  sum  of 
money  lent  by  B.  to  A.,  and  also  reciting  a  bond 
and  warrant  oS.  attorney  given  by  A.  to  B.  to 
secure  the  same  sum)  declai^  that  these  *'  several 
deeds  and  instruments  were  made  to  enable  B., 
by  sale  of  all  the  things  comprised  in  them,  to 
raise  the  sum  lent  without  the  concurrence  of 
A.,  at  any  time  before  the  money  should  be 
paid  off ;  but  in  the  same  deed  there  was  a 
covenant  that,  upon  payment  of  the  money,  "  B. 
should  reconvey  to  A.,  but  so  as  not  to  prevent 

B.  from  selling,  &c.  at  any  time  before  uie  full 
payment,"  &c. : — Held,  tibat  under  these  con- 
veyances B.  was  not  absolute  owner  of  the  ship, 
but  only  mortgagee ;  and  was  not  liable  for 
necessaries  provided  for  the  ship  before  he  took 
possession.    Jackson  y,  Vernon,  1  H.  BL  114. 

Kortgagee  and  Broker.] — If  a  person,  who  is 
mortgagee  as  well  as  broker  of  a  ship,  gives 
directions  for  repairs  to  be  done,  the  question 
for  the  jury  will  be,  in  an  action  by  the  trades- 
man against  him,  whether  he  gave  the  directions 
only  in  his  character  of  broker,  or  as  a  person 
having  an  interest  in  the  vessel.  Cattle  v.  Duke, 
5  C.  &  P.  359. 

Lien  against.] — A  mortgagor  of  a  ship,  who 
remains  in  the  ostensible  ownership,  has  an  im- 
plied authority  to  confer  a  right  of  lien  for  re- 
pairs necessary  to  keep  her  seaworthy,  notwith- 
standing s.  70  of  the  17  Sl,  18  Vict,  c  104,  which 
enacts,  that  a  mortgagee  shall  not  by  reason  of 
his  mortgage  be  deemed  to  be  the  owner  of  a 
ship,  or  any  share  therein,  nor  shall  the  mort- 
gagor be  deemed  to  have  ceased  to  be  owner  of 
such  mortgaged  ship  or  share,  except  in  so  far  as 
may  be  necessary  for  making  such  ship  or  share 
available  as  a  security  for  the  mortgsiged  debt. 
Williams  Y,  Allsup,  10  C.  B.,  N.  S.  417  ;  30  L.  J., 

C.  P.  353  ;  8  Jur.,  N.  S.  57  ;  4  L.  T.  650. 
Mortgagees  are  entitled  to  payment  in  priority 
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to  material-men  who  at  the  time  of  supplying  the 
materials  were  not  in  such  actual  possession  of 
the  ship  as  to  g^ve  them  a  possessory  lien  over 
her.  The  Saw,  1  L.  R.,  Adm.  353  ;  16  L.  T.  642. 
Where  a  grayin^-flat  was  attached  to  a  vessel, 
and  chisels  and  other  implements  were  on  board 
at  the  time  of  arrest,  the  property  of  the  material- 
men : — Held,  that  these  facts  were  insufficient 
to  prove  possession.    lb. 

Priori^  over  Xatarial  Ken.] — Where  a  mort- 
gagee brings  an  action  to  realize  his  security, 
and  material-men  with  a  common-law  possessory 
lien  on  the  ship  intervene,  and  the  ship,  by  order 
of  the  court,  is  sold,  and  the  proceeds  are  only 
sufficient  to  satisfy  the  claim  of  the  material- 
men, the  mortgagee  is  still  entitled  to  be  paid 
his  taxed  costs,  up  to  the  date  of  the  sale,  out  of 
the  proceeds  of  the  sale  of  the  ship  in  priority  to 
the  material-men.  I7ifi  Sherbro^  52  L.  J.,  Adm. 
28  ;  48  L.  T.  767. 

A  British  colonial  vessel  was  mortgaged  by  her 
owners.  The  mortgage  was  duly  registered  under 
the  Merchant  Shipping  Act,  1854.  In  February, 
1868,  whilst  lying  in  the  port  of  London,  the 
material-men,  on  the  order  of  the  master,  did 
work  and  furnished  supplies  to  the  ship  necessary 
to  put  her  in  a  seaworthy  condition.  In  July, 
1868,  the  mortgagee  executed  an  instrument 
transferring  the  mortgage  to  B.  This  transfer 
was  without  any  valuable  consideration,  and  was 
not  registered,  being  made  to  enable  him  to  take 
charge  of  the  ship  for  the  mortgagee.  In  the 
same  month  B.  took  possession  of  the  ship.  The 
material-men  having  instituted  a  suit  against 
the  ship  to  recover  tibe  amount  due  to  them  for 
the  work  and  supplies,  B.  intervened.  At  the 
time  of  the  institution  of  the  suit,  the  ship  was 
under  the  arrest  of  the  court,  at  the  instance  of 
two  of  her  crew  who  had  instituted  a  cause  of 
wages  ;  the  owners  of  the  ship  were  domiciled  in 
Nova  Scotia.  The  ship  having  been  sold,  the 
proceeds  were  found  insufficient  to  satisfy  the 
claim  of  the  material-men  and  the  mortgage 
debt : — Held,  that  the  assignee  of  the  mortgagee 
was  entitled  to  have  his  mortgage  debt  satisfied 
before  the  material-men  were  paid  the  amount  of 
their  claim.  Joknsan  v.  Black,  The  Two  Ellerut, 
4  L.  R.,  P.  C.  161  ;  41  L.  J.,  Adm.  33 ;  26  L.  T.  1  ; 
20  W.  R.  592  ;  8  Moore,  P.  C.  C,  N.  S.  398. 

Necessaries  were  supplied  in  an  English  port 
to  a  ship  belonging  to  a  colonial  port.  The  ship 
was  under  mortgage ;  the  mortgagee  had  taken 
possession.  No  owner  or  part  owner  being 
domiciled  in  England  or  Wales,  a  suit  in  rem 
against  the  ship  was  instituted  in  the  Admiralty 
Court  by  the  person  who  had  supplied  the  neces- 
saries. The  mortgagee  intervened  to  defend, 
claiming  priority : — Held,  that  the  mortgagee 
had  priority,  the  claimant  for  necessaries  having 
no  maritime  lien,  and  no  equity  to  precede  the 
mortgagee,    lb. 

In  November,  1861,  A.  supplied  necessaries  to 
a  British  ship.  On  the  12th  of  December,  1861, 
B.  became  a  registered  mortgagee  of  the  ship, 
and  A.  subsequently  instituted  a  cause  of  neces- 
saries against  the  ship  :— Held,  that  the  mortgage 
of  B.  had  priority  over  the  claim  for  necessaries. 
Th^  Pacific,  B.  &  L.  243  ;  33  L.  J.,  Adm.  120  ; 
10  Jur.,  N.  S.  1110  ;  10  L.  T.  641. 

A.  was  quarter  owner  of  a  ship  ;  B.  was  owner 
of  three-fourths.  B.  mortgaged  his  share.  The 
mortgagee  did  not  take  possession,  and  the  ship 
was  by  arrangement  between  A.  and  B.  left  under 


the  control  of  A.  A.  ordered  repairs  to  the  vessel^ 
which  was  afterwards  sold  by  order  of  the  Court 
of  Admiralty  : — Held,  that  in  the  distribution  of 
the  proceeds  of  the  sale  the  mortgagee  of  the 
three-fourths  was  entitled  to  his  proportion  of 
the  proceeds,  without  contributing  towards  the 
payment  of  the  material-men.  The  Harriet,  IS 
L.  T.  804. 

Bight  of  Xaster  againit  Kortgagee.]— In  his 
accounts  against  the  mortgagee  the  master  is- 
entitled  to  security  for  the  amount  for  which  he 
is  personally  liable  in  respect  of  necessaries. 
Tlie  Limerick,  1  Adm.  D.  292 ;  34  L.  T.  708— 
C.A. 

e.  Deyolutlon  of  Interest. 

Liability  ef  Purohaser.] — The  purchaser  of  a 
ship  takes  her  with  the  liabilities  attached  by  law 
— seamen's  wages,  bottomry  bond,  demand  for 
salvage ;  and  his  remedy  must  be  against  the 
vendor.    Tlie  Xymph,  Swabey,  86. 

A  shipowner  assigned  fifteen-sixteenths  of  a 
ship  to  his  creditor,  in  trust  to  sell  and  retain 
his  debts,  and  afterwards  became  bankrupt. 
The  ship  was  afterwards  sold  : — Held,  that  the 
creditor  must  bear  his  proportion  of  the  seamen's- 
wages  and  other  expenses  on  account  of  the 
ship.  Douglas  v.  Rtaeell,  4  Sim.  524  :  1  Mylne 
&  K. 488. 

Where  a  ship  was  transferred  while  at  sea  to  a 
vendee  resident  in  the  port  in  which  she  was  re- 
gistered, and  money  was  paid  by  the  vendee'a 
agents  under  the  sentence  of  a  foreign  court  for 
salvage  and  wages  of  the  captain  and  crew,  provi- 
sions, and  sundry  ship  diisbursements  : — Held,, 
that  the  salvage  and  mariners'  wages  were  a  lien 
on  the  ship,  but  not  the  sums  paid  for  the  cap- 
tain's wages,  nor  the  disbursements.  JHchardeon 
V.  Campbell,  5  B.  &  A.  203,  n. 

The  lien  on  a  ship  for  necessaries  supplied 
continues,  notwithstanding  the  sale  of  the  ship, 
if  there  have  been  no  laches  in  enforcing  the  lien* 
The  West  Friesland,  Swabey,  454  ;  5  Jur.,  N.  S. 
658. 

Where  A.,  who  had  contracted  to  buy  a  share 
of  a  ship  in  July  (but  did  not  execute  a  bill  of 
sale  till  the  September),  by  a  memorandum  of 
agreement  dated  September  30th,  transferred  his 
share  with  aU  his  liabilities  as  owner  to  B.,  and 
afterwards  sued  B.  for  expenses  incurred  by  him- 
self with  respect  of  the  ship,  after  the  contract 
for  the  purchase  of  the  ship  in  July,  but  before 
the  execution  of  the  bill  of  sale  in  September  : — • 
Held,  that,  as  the  memorandum  shewed  nothing 
to  make  B.  liable  for  expenses  not  incurred  by 
the  owner,  the  action  therefore  would  not  lie. 
Chapman  v.  CallU,  9  C.  B.,  N.  S.  769  ;  30  L.  J., 
C.  P.  241  ;  7  Jur.,  N.  S.  995  ;  3  L.  T.  890  ;  9 
W.  R.  375. 

Liability  while  on  Begifter.l — Where  there 
were  two  joint  owners  of  a  ship,  and  one,  by 
private  agreement,  parted  with  aJl  his  interest 
m  his  share  to  the  other,  to  be  paid  for  by  bills 
at  different  dates,  but  kept  his  name  on  the 
register  by  way  of  collateral  security  for  the 
payment  of  the  bills : — Held,  that  he  was  liable 
for  repairs  done  to  the  ship  subsequently  to 
such  agreement,  although  he  had  never  aiter- 
wards  interfered  in  the  concern  or  management 
of  the  vessel  Dowam  v.  Leake,  D.  &  R.,  N.  P.  C. 
52. 
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B.,  managing  owner  of  a  ship,  ordered  neces- 
sary repairs.  R.  was  at  that  time  a  registered 
part  owner,  but,  before  the  oixier  was  given,  had 
entered  into  a  contract,  to  which  B.  was  privy, 
for  the  sale  of  her  share,  and  had  received  a  bill 
of  exchange  inpayment,  though  the  contract  was 
not  completed  until  after  the  repairs  had  been 
made.  R.  never  interfered  in  the  concerns  of  the 
ship.  The  bill  for  repairs  sent  in  was  headed, 
■"  The  captain  and  owners  of  the  ship  P. : " — Held, 
tiiat  R.  was  not  liable  for  the  repairs.  Curling 
V.  Robertson,  8  Scott,  N.  R.  12  ;  7  M.  &  G.  336  ; 
13  L.  J.,  0.  P.  137. 

Although  legal  ownership  is  primsL  facie  evi- 
dence of  liability,  yet  it  may  be  rebutted  by 
proof  of  the  beneficial  interest  having  been 
parted  with,  and  of  the  legal  owners  having 
ceased  to  interfere  with  the  management  of  the 
vessel ;  and  the  true  question  for  the  jury  in  cases 
of  this  description  is,  "  on  whose  credit  the  re- 
^irs  were  done."  Jrnningn  v.  Orrffitfis,  R.  &  M. 
42. 

Eepairs— Before  Begutratioii.]— The  sole  re- 
gistered owner  of  a  ship  gave  orders  for  materials 
to  be  furnished  and  work  to  be  done  for  the  re- 
pairs of  it ;  but  before  all  the  articles  were 
•delivered  on  boai*d,  he  conveyed  the  vessel,  with 
all  its  furniture,  to  another,  by  a  bill  of  sale, 
which  was  duly  registered: — Held,  that  the 
vendee  was  not  liable  for  any  of  the  goods 
furnished  before  the  legal  title  was  conveyed  to 
him,  and  registered  in  the  manner  prescribed  by 
the  Registiy  Acts,  whatever  equitable  agreement 
might  have  existed  before  between  him  and  the 
vendor,  for  the  conveyance  of  the  whole  or  a 
share  of  the  ship,  w^hich  was  unknown  to  the 
tradesmen  ;  nor  was  the  vendee  even  liable  for 
any  of  the  goods  delivered  on  board  after  the 
«ale  to  him,  by  virtue  of  the  previous  orders  of 
the  vendor,  to  whom  the  credit  was  personally 
•given ;  but  the  vendee  was  held  liable  for 
articles  which  were  ordered  by  the  captain  for 
the  use  of  the  vessel  after  the  legal  title  was 
transferred  to  him.  Tretohella  v.  Bowey  1 1  East, 
435. 

Sale — Preliminary  Charter.] — ^A.,  being  sole 
•owner  of  a  vessel,  contracted  to  sell  one-half 
share  in  her  to  M.  &  T.,  and  agreed  with  them 
that  they  should  have  exclusive  direction, 
management,  and  control  of  the  vessel,  to  be 
dealt  with  and  managed  by  them  as  managing 
•owners  and  ship's  husbands  as  they  might  think 
best,  without  let  or  hindrance  from  A.  There 
was  at  the  end  of  the  contract  a  clause  that  M. 
and  T.  were  to  pay  A.  9002.  as  a  charter  for  his 
half  share  of  the  vessel  for  the  first  six  months 
from  the  date  of  the  vessel  being  ready  to  receive 
her  cargo.  During  those  six  months  repairs  be- 
came necessary  to  the  vessel,  and  were  ordered  to 
be  done  by  T.:— Held,  that  A.  was  liable  as  part 
owner  to  pay  for  such  repairs.  Preitton  v.  2am- 
jdin,  2  H.  &  N.  363  ;  26  L.  J.,  Ex.  346.  Affirmed, 
2  H.  &  N.  684  ;  27  L.  J.,  Ex.  192  ;  3  Jur.,  N.  S. 
1247— Ex.  Ch. 

Abandonment  to  Underwriters.] — ^The  owner  is 
liable  for  stores  and  necessaries  supplied  by  the 
order  of  the  supercargo,  after  the  detention  and 
liberation  of  the  vessel  by  a  foreign  power,  al- 
though the  supplies  are  afforded  after  an  aban- 
donment by  the  owner  to  the  underwriters. 
Mitchell  V.  Glennie,  1  Stark.  230. 


f.  Letting  to  Vaster. 

Where  Corenant  by  Xaiter  to  Sepeir.] — 
Though  the  master  of  a  vessel  is  also  lessee  of 
it,  by  agreement  with  the  owners,  for  a  term 
of  years,  under  a  covenant  on  their  part 
that  he  shall  have  the  sole  management  of 
the  ship,  and  employ  her  for  his  own  sole  benefit, 
and  on  his  part  that  he  shall  repair  hei  at  his 
own  sole  cost  and  charge,  the  owners  are  still 
liable  for  necessaries  furnished  for  the  ship  by 
order  of  the  master,  though-  without  the  know- 
ledge, or  without  their  being  known  to  the  person 
who  supplied  them.  Rich  v.  Coe^  Cowp.  636  ; 
1  T.  R.  168,  n. 

The  registered  owner  is  not  liable  for  articles 
furnished  without  his  order  for  the  repair  of  a 
vessel,  chartered  for  a  year,  by  a  party  who  has 
undertaken  to  repair  the  ship' during  that  term. 
Reeve  v.  I>izri>,  3  N.  &  M.  873  ;  1  A.  &  E.  312. 

Nor,  when  there  is  no  charterparty,  unless  the 
goods  were  ordered  by  the  agent  of  the  owner,  or 
were  beneficial  to  him.    lb. 

The  registered  owners  of  a  steam-boat  let  it 
to  A.,  the  captain,  for  one  year ;  the  boat  to 
be  repaired  by  A.,  the  engines  to  be  repaired 
by  the  owners,  who  were  to  appoint  an  engineer  : 
— Held,  that  the  owners  were  not  liable  for  re- 
pairs ordered  by  A.,  unconnected  with  the  engine. 
lb. 

The  registered  owner  of  a  ship  having  chartered 
her  to  the  then  captain  at  a  rent  for  a  certain 
number  of  voyages,  is  not  liable  for  stores  fur- 
nished to  the  ship  by  order  of  the  charterer, 
during  the  charterparty.  Fraxcr  v.  Marshy  13 
East,  238  ;  2  Camp.  317. 

gr.  Necessaries  for  Poreign  Ships. 

Jurisdiction  of  Admiralty  Court.] — The  Court 
of  Admiralty  has  no  jurisdiction,  either  under 
3  &  4  Vict,  c.  65,  or  under  24  &  25  Vict.  c.  10,  to 
entertain  a  claim  for  repaiis  done,  and  neces- 
saries supplied,  to  a  foreign  ship  in  a  foreign 
port.  The.  India,  32  L.  J.,  Adm.  185  ;  9  Jur., 
N.  S.  417. 

Articles  supplied  for  the  equipment  of  a  vessel 
building  in  a  foreign  dockyard  are  not  neces- 
saries within  the  meaning  of  3  &  4  Vict.  c.  65, 
6.  6.  TJie  Ocgan,  2  Rob.  Adm.  Rep.  868  ;  9  Jur. 
381 

The  term  "  domiciled  "  in  24  &  26  Vict.  c.  10, 
s.  5,  is  used  in  its  known  legal  sense ;  and  an 
action  for  necessaries  will  not  lie  against  a  ship, 
the  owner  of  which  is  temporarily  absent  from 
this  country.  Thi!  Paoijie,  B.  &  L.  243  ;  33 
L.  J.,  Adm.  120;  10  Jur.,  N.  S.  1110;  10  L.  T. 
541. 

Who  may  Beoover.] — The  agent  for  a  foreign 
ship,  being  also  part  owner,  may  recover  against 
the  ship  for  necessary  supplies.  The  West 
Frieslandy  Swabey,  4&4  ;  5  tfur.,  N.  S.  658. 

"  Necessaries,"  in  3  &  4  Vict.  c.  65,  s.  6,  mean 
articles  immediately  necessary  for  the  ship,  as 
contradistinguished  from  those  merely  necessary 
for  the  voyage,  2' he  Comtesse  de  TrkgerilUy 
Lush.  329  ;  4  L.  T.  713. 

The  statute  does  not  apply  to  ordinary  mer- 
cantile accounts  between  shipowner  and  agent. 
Ih. 

A  firm  in  England,  having  accepted  and  paid 
a  bill  of  exchange  drawn  on  them  by  the  master 
of  a  foreign  ship  abroad,  to  procure  necessaries, 
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may  sae  the  ship  in  the  Admiralty  Court,  as 
for  necessaries.  The  Onni,  Lush.  154 ;  3  L.  T. 
447. 

An  advance  of  money,  to  pay  off  a  bottomry 
bond  for  which  a  ship  is  arrested,  being  made 
under  a  contract  to  pay  off  claims  outstanding  on 
the  ship,  and  outfit  her  for  a  new  voyage,  in  con- 
sideration of  receiving  brokerage  and  the  pre- 
paid freight  for  the  new  voyage,  is  not  within 
3  &  4  Vict.  c.  65,  8.  6,  and  cannot  be  recovered 
in  the  Admiralty  Court.    lb. 

A  repayment  of  a  debt  due  from  the  ship  for 
the  supply  of  necessaries  does  not  place  the 
person  making  such  repayment  in  the  position 
of  a  person  supplying  the  necessaries  even  though 
fiuch  repayment  was  required  by  the  law  of  the 
couutry  where  the  supply  was  made,  and  the 
ship  could  not  leave  the  port,  until  such  repay- 
ment had  been  made.     The  Pacific ^  mpra, 

•  Lien.] — Necessaries  do  not  ab  origine  give  a 
lien,  but  only  a  statutory  remedy  against  the  ship. 
The  Oustaf,  31  L.  J.,  Adm.  207 ;  6  L,  T.  660. 

Supplied  in  Colonial  Ports.] — The  court  has 
jurisdiction  to  entertain  a  claim  against  a  foreign 
ship  to  recover  payments  made  to  enable  the 
master  of  the  ship  to  supply  her  with  necessaries 
while  lying  in  a  British  colonial  port.  The 
Anna,  1  Adm.  D.  253  ;  46  L.  J.,  Adm.  15  ;  34 
L.  T.  895— C.  A. 

The  Admiralty  Division  of  the  High  Court  has 
jurisdiction  to  entertain  an  action  brought  for 
necessaries  supplied  to  a  foreign  ship  in  a  British 
colonial  port.    Ih, 

The  master  of  a  foreign  vessel  lying  in  the 
port  of  Quebec,  being  without  funds  or  credit,  by 
means  of  a  bill  of  exchange  drawn  upon  a  firm 
of  shipbrokers  in  London,  procured  thje  advance 
of  a  sum  of  money  for  necessaries  for  the  ship. 
The  bill  was  accepted  and  paid,  but  the  ac- 
ceptors, not  having  received  the  amount  of  the 
bill  from  the  shipowners,  instituted  an  action 
against  the  ship  for  the  amount  of  the  bill : — 
Held,  that  the  Court  of  Admiralty  had  jurisdic- 
tion to  entertain  the  action.    Ih, 

An  American  ship,  supplied  with  necessaries 
at  the  Cape  of  Good  Hope  by  an  English  firm 
having  an  establishment  tnere,  on  her  arrival  in 
the  port  of  London,  was  arrested  at  the  suit  of 
the  merchant  who  supplied  the  necessaries,  and, 
with  the  consent  of  the  owner,  sold.  Payment 
to  him  out  of  the  proceeds  was  opposed  by  the 
mortgagees  of  the  vessel ;  but  the  court  held 
that  it  had  jurisdiction  on  a  claim  for  necessaries 
supplied  to  a  foreign  vessel  in  the  colonial  as 
well  as  in  British  ports,  and  decreed  payment 
accordingly.     The  Wataga,  Swabey,  165. 

Tranifer  to  British  Owner.] — A  claim  for 
necessaries  supplied  to  a  foreign  ship  may  be 
enforced  by  proceedings  in  rem  under  3  &  4  Vict, 
c.  65,  s.  6,  notwithstanding  a  subsequent  and 
bon&  fide  transfer  to  a  British  owner,  and  this 
remedy  is  not  tgken  away  by  24  &  25  Vict.  c.  10, 
s.  5,  though  the  British  owner  is  domiciled  in 
£ngland  at  the  time  of  the  institution  of  the 
cause.  The  Ella  A,  Clark,  B.  &  L.  32  ;  32  L.  J., 
Adm.  211  ;  9  Jur.,  N.  S.  312  ;  8  L.  T.  119  ;  11 
W.  R.  524. 

The  24  &  26  Vict.  c.  10,  s.  5,  does  not  apply  to 
ships  foreign  owned  at  the  time  when  the  neces- 
saries were  furnished.    Ih, 

A  vessel  foreign  owned  at  the  time  when 


necessaries  are  supplied  to  her,  cannot  by  a  sub- 
sequent sale  change  her  legal  position  so  as  to 
deprive  the  person  supplying  the  necessaries  of 
the  remedies  given  by  3  &  4  Vict.  c.  65,  s.  6.  Tlie 
Princess  Charlotte,  33  L.  J.,  Adm.  188, 

5.  Liability  fob  Injubies  caused  by 

Ship. 

Ixgories  to  Sea-wall — Belay  in  Breaking  up  so 
as  to  save  Cargo.] — A  vessel  being  driven  upon 
a  sea-wall  became  a  wreck,  and  could  not  be 
removed  otherwise  than  by  breaking  her  up. 
Valuable  property  was  on  board,  which  would 
have  been  lost  if  she  had  been  immediately 
broken  up.  The  owners  of  the  vessel  removed 
the  property  with  reasonable  speed,  and  then 
broke  up  the  vessel.  During  the  period  which 
elapsed  between  the  time  when  she  could  have 
been  first  broken  up  and  the  time  when  she 
was  broken  up  in  fact,  damage  was  done  by  the 
vessel  to  the  seai-wall  on  which  she  lay : — Held 
(assuming  the  owners  not  to  have  been  guilty  of 
any  negligence),  that  they,  although  remaining 
in  possession,  were  only  bound  to  use  reasonable 
care  and  diligence  in  preventing  the  ship  from 
damaging  the  sea-wali,  and  were  entitled  to 
remove  the  property  on  board  before  breaking 
her  up,  and  that  having  done  so  with  reasonable 
speed  they  were  not  liable.  JRomney  Marsh  v. 
Trinity  House  Corporation,  5  L.  R.,  Ex.  204  ;  39 
L.  J.,  Ex.  163  ;  22  L.  T.  446  ;  18  W.  R.  869. 
Affirmed,  7  L.  R.,  Ex.  247 ;  41  L.  J.,  Ex,  106— 
Ex.  Ch. 

The  vessel,  owing  to  the  negligence  of  their 
servants,  strack  on  a  sandbank,  and  becoming 
from  that  cause  unmanageable,  was  driven  by 
the  wind  and  tide  upon  a  sea-wall,  which  it 
damaged  : — Held,  that  the  orwners  of  the  vessel 
were  liable  for  the  damages  so  caused.    Ih. 

Where  Vessel  Let  to  Kaster.] — The  owner 
of  a  ship,  who,  by  a  verbal  agreement,  gives 
up  all  control  over  her  to  the  captain,  but 
retains  a  right  to  one-third  of  the  net  profits, 
and  is  subsequently  to  the  agreement  regis- 
tered as  managing  owner  under  the  Merchant 
Shipping  Act,  1875,  is  liable  for  the  negli- 
gent management  of  the  vessel  by  the  captain, 
although  occurring  during  her  employment  under 
a  charterparty  of  which  the  owner  knew  nothing. 
Steel  V.  Lester,  3  C.  P.  D.  121 ;  47  L.  J.,  C.  P.  43 ; 
37  L.  T.  642  ;  26  W.  R.  212. 

A  sloop  was  navigated  under  a  verbal  agree- 
ment between  Lester,  the  managing  owner, 
registered  according  to  the  Merchant  Shipping 
Act,  1875,  and  Lilee,  the  captain,  by  which,  on 
condition  that  Lester  should  have  one-thiixl  of 
the  net  profits,  accounts  of  which  were  to  be 
rendered  to  him  by  the  captain  from  time  to 
time,  he  was  at  liberty  to  go  to  any  port,  and 
take  or  refuse  any  cargo  he  chose,  and  was  also 
to  hire  and  pay  the  crew  and  supply  the  stores, 
Lester  having  no  control  over  the  vessel.  While 
discharging  cargo  under  a  charter  made  by  the 
captain,  "  for  and  on  behalf  of  the  owner,"  the 
vessel,  through  the  negligence  of  the  captain, 
broke  loose  from  her  moorings  and  damaged  the 
wharf  of  the  plaintiff,  who  brought  an  action 
against  Lester  and  Lilee  : — Held,  that  the  agree- 
ment did  not  amount  to  a  demise  of  the  vessel, 
and  whatever  was  the  precise  relationship  thereby 
created  between  them  inter  se,  Lester  was  re- 
sponsible to  the  public  for  th^e  negligence  of 
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Lilee,  and,  therefore,  both  were   liable  to  the 
action.    lb, 

Yif  migor — Injury  to  Pier.] — A  vessel  was 
driven  ashore  by  a  violent  storm,  and  after 
having  been  abandoned  was  forced  by  the  wind 
and  waves  against  a  pier,  whereby  serious 
damage  was  occasioned  : — Held,  that  the  owners 
of  the  ship  were  not  liable  under  s.  74  of  the 
Harbours,  Docks  and  Piers  Act,  1847.  Wear 
CommU*ioners  v.  Adamson,  2  App.  Cas.  743  ; 
47  L.  J.,  Q.  B.  193  ;  37  L.  T.  543— H.  L. 

Iignry  to  Submarine  Telegraph  Cable  by 
Anchor.] — ^A  ship  cast  anchor  near  the  South 
Foreland.  Her  anchor  got  foul  of  a  submarine 
telegraph  cable.  The  crew  heaved  up  the  anchor 
to  the  water's  edge,  and  the  cable  came  up 
entangled  with  it.  In  order  to  free  the  anchor 
from  the  cable  the  mate  of  the  ship,  acting  under 
the  direction  of  the  master,  cut  the  cable  in  two 
with  a  hatchet.  By  the  exercise  of  ordinary 
nautical  skill  the  anchor  might  have  been  freed 
from  the  cable  by  the  crew  without  cutting  the 
cable  : — Held,  that  the  court  had  jurisdiction  to 
entertain  an  action  instituted  by  the  owners  of 
the  cable  against  the  ship  for  the  damage  done 
to  the  cable,  and  that  the  owners  of  the  tele- 
graph cable  were  entitled  to  judgment.  The 
Clara  KUlani,  3  L.  R.,  Adm.  161 ;  23  L.  T.  27  ; 
19  W.  R.  26. 

Injury  to  Biver.  ] — Where  a  diver,  while  em- 
ployed in  diving  in  a  navigable  river  within  the 
body  of  a  county,  was  injured  by  the  paddle- 
wheel  of  a  steamship,  and  instituted  a  cause  of 
damage  against  the  steamship  in  the  Court  of 
Admiralty  for  the  recovery  of  damages  in  respect 
of  the  personal  injuries  he  had  sustained  : — Held, 
that  the  24  Vict.  c.  10,  s.  7,  gave  the  Court  of 
Admiralty  jurisdiction.   The  Sylph y  2  A.  &  E.  24. 

In  Caies  of  Colliiion.] — See  Collision,  infra. 

6.  IMPSOPER  Abandonment. 

Coniequent  Liability  of  Cargo  Owners  to  Pay 
Salvage.] — A  petition  alleged  that  a  master  who 
was  also  the  owner  of  the  vessel  had  wilfully,  im- 
properly, and  fraudulently  injured  and  abandoned 
her  on  the  high  seas.  She  was  subsequently  taken 
into  port  by  salvors,  and  the  owners  of  cargo  were 
compelled  to  pay  salvage  to  get  possession  of 
their  cargo,  and  its  delivery  was  consequently 
delayed.  The  master  and  vessel  were  both 
foreign  : — Held,  that  the  allegation  ''  fraudu- 
lently "  might  be  struck  out  of  the  petition  ;  that 
the  court  had  jurisdiction  over  the  cause ;  and 
that  the  owners  of  the  cargo  might  sue  the  ship 
in  the  Admiralty  Court  for  the  constructive 
damage.  The  Princefs  Jloyal^  3  L.  R.,  Adm.  41 ; 
39  L.  J.,  Adm.  43  ;  22  L.  T.  39. 

7.  Foreign  Ships. 

Damage  to  Property.] — Sect.  627  of  the  Mer- 
chant Shipping  Act,  1864  (17  &  18  Vict.  c. 
104),  which  gives  a  remedy  in  certain  cases 
against  the  o\vner  of  a  foreign  ship  for  damage 
done  to  a  British  subject  in  any  part  of  the  world, 
is  confined  to  damage  to  property f  and  does  not 
extend  to  injury  to  the  person.  Harris  v 
Oumers  of  the  Franooniu,  2  C.  P.  D.  173  ;  46 
Ij.  J.,  C.  P.  363. 


VIII.    BARGE    OWNERS. 

I     Liability  of,  ae  Common  Carrier.] — A  barge 
.  owner  let  out  his  vessels  for  the  conveyance 

of  goods  to  any  customers  who  applied  to 
,  him.     Each  voyage  was   made  under  a  sepa« 

rate  agreement,  and  a  barge  was  not  let  to  more 

than  one  person  for  the  same  voyage.  He  did 
I  not  ply  between  any  fixed  termini,  but  the  cns- 
I  tomer  fixed,  in  each  particular  case,  the  points 
I  of  arrival  and  departure.  In  an  action  against 
I  the  barge  owner  by  a  hirer  for  not  safely  and 
I  securely  canying  his  goods  : — Held,  that  in  exer- 
I  cising  this  employment  he  had  incurred  the  lia- 
I  bility  of  a  common  carrier,  and  was  liable  though 
;  the  goods  were  lost  without  negligence  on  his 
,  part.    Lit>er  Alkali  Company  v.  Johnson^  9  L.  R., 

Ex.  338 ;  43  L.  J.,  Ex.  216 ;  31  L.  T.  95— Ex. 

Ch. 

The  barge  owner  was  not  a  common  carrier 
I  nor  liable  as  such,  but  was  liable  as  a  shipowner 

canying  goods  for  hire  upon  the  custom  appli- 
'  cable  to  him  as  such.    lb. 


IX.    MASTERS    AND    COMMANDERS. 

1.  Position  of, 

2.  Authority  to  Bind  Owners,  1217. 

3.  Primage  and  PrcmivmSy  1219. 

4.  Accountable  for  Profits,  1219. 

5.  Wages  and  Disburst^ments,  1219. 

6.  Uen,  1224. 

7.  Priorities,  1225. 

8.  Forfeiture,  1227. 

9.  Barratry,  1228. 

10.  Other  Matters,  1229. 

11.  Foreign  Natters,  1230. 

12.  Mate,\2^Ki, 

1.  Position  op. 

Implied  Agreement.] — The  law  will  presume 
that  the  terms  of  a  master^s  engagement  for  one 
voyage  extend  to  a  succeeding  voyage  performed 
without  a  new  agreement,  express  or  clearly  im- 
plied.    The  Oananoque,  Lush.i448. 

Wrongftil  Bismissal — Joriidiotion.] — A  claim 
for  damages  for  wrongful  dismissal  is  within  the 
cognizance  of  a  court  having  original  admiralty 
jurisdiction,  and,  semble,of  a  county  court  having 
admiral  ty  j  urisdiction  by  statute.  The  Blesring , 
3  Adm.  D.  35  ;  38  L.  T.  259  ;  26  W.  R.  404. 

Keasnre  of  Bamages.] — A  master  en- 


gaged for  a  voyage  out  and  home,  if  wrongfully 
discharged  abroad,  is  entitled  to  wages  until  he 
can  obtain  other  employment.  The  Camilla, 
Swabey,  312. 

Notioe  of  Bitmitial.] — The  master  of  a  ship, 
in  the  absence  of  express  stipulation  in  the 
contract  of  hiring,  is  entitled  to  reasonable 
notice  of  dismissal  from  the  shipowner.  Creen 
V.  Wright,  1  C.  P.  D.  691  ;  35  L/T.  339.; 

Certifleate  of  Master — Sofpeniion.]-— The  Mer- 
chant Shipping  Act,  1876  (39  &  40  Vict.  c.  80), 
does  not  extend  the  jurisdiction  to  suspend  or 
cancel  the  certificate  of  the  master  to  cases  not 
within  the  Merchant  Shipping  Act,  1854  (17  & 
18  Vict.  c.  104),  ss.  242,  432.  There  is,  there- 
fore, no  power  to  suspend  the  master's  certificate 
where  a  ship  has  merely  been  stranded  without 
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material  damage  to  the  ship  or  loss  of  life. 
Story,  Ex  parte,  3  Q.  B.  D.  166  ;  47  L.  J.,  Q.  B. 
266  ;  38  L.  T.  29  ;  26  W.  R.  329. 

See  further,  XXV.,  Wbeck  Commissionebs* 

iNQiriBIES. 

Captain  not  fellow-Berrant  of  Sailon.] — The 
captain  of  a  merchant  ship  is  not  a  fellow-ser- 
vant of  the  sailors,  bnt  is  the  agent  or  repre- 
sentative of  the  owners  of  the  vessel  daring  the 
voyage,  and  the  owners  of  the  vessel  are  respon- 
sible for  the  injury  to  or  death  of  a  sailor  result- 
ing from  the  negligence  of  the  captain  daring 
the  voyage.  BamMiy  v.  Quinn,  8  Ir.  R.,  C.  L.  322. 

Bemoyal  of.]— By  17  &  18  Vict.  c.  104,8.  240, 
the  Court  of  Admiralty  has  power,  on  an  appli- 
cation by  the  owner  or  part  owner,  to  remove 
the  master  of  a  ship,  if  satisfied  that  the  removal 
is  necessary.  Tfie  Royalist ,  B.  &  L.  46  ;  32  L.  J., 
Adm.  105 ;  9  Jur.,  N.  S.  862. 

The'  removal  is  necessary  if  the  master  has 
committed  a  fraudulent  breach  of  trust  against 
the  owners,  such  as  making  a  payment  of  52.  on 
ship's  account,  and  fraudulently  claiming  2U.  of 
the  owners,  and  the  court  will  make  the  oider  of 
removal  on  the  application  of  one  part  owner 
only,  notwithstandmg  another  part  owner  (the 
ship's  husband)  is  dissentient.    lb, 

2.  AUTHOKITY  TO  BiND  OWNBBS. 

To  Snbttitate  Voyage.  ]— A  captain  of  a  ship 
has  no  authority,  as  such,  to  agree  to  a  substitu- 
tion of  another  voyage  in  the  place  of  one  agreed 
upon  between  his  owners  and  the  freighters  in 
England,  and  on  which  he  has  sailed  to  a  foreign 
country.     Burgon  v.  Shurjpe,  2  Camp.  529. 

TTiual  Course  of  Basinets.] — If  the  master 
makes  a  particular  engagement  or  warranty  re- 
lating to  the  conveyance  of  merchandise  accord- 
ing to  the  usual  employment  of  the  ship,  the 
owners  will  be  bound  thereby,  although  made 
without  their  consent.  RinqnUt  v.  Ditchell,  3 
Esp.  64  ;  2  Camp.  556,  n. 

Ai  Servant  of  Charterer.] — Where  the  owner 
has  let  the  ship  to  freight  for  a  specific  voyage, 
the  master  is  the  agent  of  the  freighter,  and  con- 
sequently the  owner  is  not  liable  for  the  non- 
delivery of  the  goods  on  the  contract  of  the 
master.    Janies  v.  Jones,  3  Esp.  27. 

By  Charterparty.] — A  master  has  no  autho- 
rity to  bind  his  owners  by  writing  forward  to  a 
broker  in  a  foreign  port,  prior  to  the  ship's  ar- 
rival therein,  authorizing  the  broker  to  charter 
his  ship.  The  authority  of  a  master  to  bind  his 
owners  by  charterparty  arises  when  he  is  in  a 
foreign  port,  and  his  owners  are  not  there,  and 
there  is  difficulty  in  communicating  with  them. 
A  master  is  not  the  agent  for  his  owners  to  hold 
out  a  person  as  authorized  to  charter  his  ship,  so 
as  to  bind  the  owners.  The  Fanny,  The  Matilda, 
5  Asp.  M.  C.  75  ;  48  L.  T.771— -C.  A. 

The  master  of  an  American  vessel  arriving  in 
England,  authorized  by  the  owners  to  sell  or 
charter  the  ship,  entered  into  a  charterparty 
with  the  plaintiff  for  a  voyage  to  Ceylon  and 
back.  A  few  days  afterwai^  the  defendant 
purchased  the  ship  from  a  party  acting  under  a 

gower  of  attorney  from  one  of  the  owners  to  sell 
er.     The  greater  part  of  the  cargo  had  been 

VOL.  YI. 


put  on  board  under  the  charterparty.  The  de* 
tendant  attempted  to  stop  the  sailing  of  the 
ship  : — Held,  that  the  master  having  authority 
to  charter  the  ship,  which  he  had  done,  and  the 
defendant  knowing  of  the  charterparty,  an  in- 
junction would  lie  to  restrain  the  purchasers  from 
interfering  with  the  sailing  of  the  ship,  in  pur- 
suance of  the  charterparty.  Messagcries  J//»- 
periales  Company  v.  Raines,  7  L.  T.  763 ;  11 
W.  R.  322. 

By  what  Law  Ctoremed.] — ^The  power  of  a 
master  to  bind  his  owners  personally  is  but  a 
branch  of  the  general  law  of  agency ;  and  where 
the  master  contracts  as  such  in  a  foreign  port  to 
carry  goods  for  a  foreigner,  his  authority  to  bind 
his  owners  is  that  conferred  by  the  law  of  the 
country  to  which  the  ship  belongs  ;  and  the  flag 
of  the  ship  is  notice  to  all  the  world  that  his  im- 
plied authority  is  limited  by  the  law  of  that  flag. 
Lloyd  V.  OuiheH,  6  B.  &  S.  100 ;  33  L.  J.,  Q.  B. 
241 ;  10  Jur.,  N.  S.  949  ;  10  L.  T.  570  ;  12  W.  R. 
953.  Affirmed,  6  B.  &  S.  120  ;  35  L.  J.,  Q.  B.  74 
—Ex.  Ch. 

Where  a  master  of  a  French  ship  contracted  in 
the  West  Indies  to  carry  goods  of  an  Englishman 
thence  to  Liverpool,  and  on  the  voyage  was 
obliged  to  put  into  a  port  of  refuge,  and  there 
properly  borrowed  money  on  bottomry  bonds 
for  the  use  of  the  ship  and  crew,  and  the 
owner  of  the  g^oods  was  obliged  to  pay  money 
to  the  holder  of  the  bonds  in  order  to  redeem 
his  goods : — Held,  that  the  owner  of  the  goods 
had  no  claim  against  the  owners  ot  the  ship,  if 
they  chose  to  abandon  the  ship  and  freight :  in- 
asmuch as  by  the  law  of  France,  it  was  lawful 
for  them  to  free  themselves  from  the  acts  and 
engagements  of  the  master,  in  all  that  concerned 
the  ship  and  voyage,  by  the  abandonment  of  the 
ship  and  freight.    Ih, 

Special  Contract  with  Seamen.] — ^A  promise  by 
a  captain  on  behalf  of  his  owners  to  pay  monthly 
wages  to  one  of  the  sailors,  in  order  to  induce 
him  to  become  a  hostage,  is  binding  on  the 
owners,  although  they  abandon  the  ship  and 
cargo.  Yeates  v.  Hall,  1  T.  R.  73.  And  see 
Helly  V.  Grant,  1  T.  R.  76. 

Settling  Bemnrrage.]— A.,  the  owner  of  a 
ship,  entered  into  a  charterparty  containing 
stipulations  as  to  demurrage.  The  ship  was 
detained  in  South  Africa  beyond  the  time 
stipulated  for.  The  captain  was  in  possession 
of  the  ship :  he  was  to  be  paid  freight  and 
demurrage  by  bill  in  South  America.  After 
making  the  charterparty,  and  before  the  settle* 
ment  hereinafter  mentioned,  the  ship  with  the 
charter  was  sold  to  F.  The  captain  became  a 
part  owner  of  the  ship.  The  captain  having 
settled  the  account  for  freight,  demurrage,  and 
delay  with  the  charterer  by  taking  a  bill  in 
South  America :— Held,  that  F.  and  A.,  in  whose 
names  he  was  suing,  were  bound  by  such  settle- 
ment. Alexander  v.  Dowie,  1  H.  &  N.  152  ;  25 
L.  J.,  Ex,  281. 

Collecting  Freight] — An  order  by  an  owner  of 
a  ship  to  a  house  abroad  to  collect  freight,  takes 
the  freight  out  of  the  hands  of  the  master.  The 
Edmond,  Lush.  58. 

Salrage.] — Observations  of  Brett,  M.  R.,  as  to 
the  implied  authority  of  shipmasten  to  bind 
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owners  by  salvage  agreements.  See  Ths  Renpor, 
«  Adm.  D.  115  ;  62  L.  J.,  Adm.  49  ;  48  L.  T.  887  ; 
51  W.  R.  640— C.  A. 

Power  to  Bind  Owners  for  HoeeiMuriei.] — See 
<ease9  ante^  col.  1202. 

3.  Primage  and  Premiums. 

Primage.] — Primage  belongs  of  right  to  the 
-master,  and  nothing  but  an  express  agreement 
can  deprive  him  of  his  right  to  recover  it  from 
the  freighter.  An  agreement  bj  the  master 
to  receive  from  the  owner  a  fixed  sum,  ^*  in  full 
of  tdl  cabin  and  other  allowances/*  does  not 
divest  the  master  of  his  right.  Begt  v.  Saunderg, 
M.  &  M.  208 ;  3  M.  &  R.  4.  See  Caughey  v. 
/Gordon,  3  C.  P.  D.  419 ;  27  W.  R.  50 

By  a  bill  of  lading  freight  was  to  be  paid  "  as 
per  charterparty,  with  primage  and  average 
accustomed : " — Held,  that  the  reference  to  the 
-charterparty  applied  to  the  freight  only,  and 
that  in  an  action  for  primage  the  charterparty 
jieed  not  be  produced.    7J. 

Where  there  is  a  written  agreement  between 
-the  master  and  owners,  not  mentioning  primage, 
■and  the  owners  have  received  payment  in  respect 
of  primage  from  the  freighters  : — Held,  that  the 
master,  by  the  usage  of  trade,  is  entitl^  to  such 
payment.    Charleton  v.  Cotetworth^  R.  &M.  175. 

As  to  what  amounts  to  an  agreement  as  between 
shipowner  and  master  to  dispense  with  primage, 
.see  Seott  v.  Miller,  5  Scott,  1 1 ;  3  Ring.,  N.  C.  811. 

Preminms  on  Bills.]  —  If  the  master  in  a 
iforeign  port,  from  the  state  of  the  exchange,  re- 
ceives a  premium  for  a  bill  drawn  upon  England 
on  account  of  the  ship,  this  belongs  to  his  owner, 
.although  there  may  have  been  a  usage  for  masters 
of  ships  to  appropriate  such  premiums  to  their 
.own  use.    Diplock  v.  Blackhurn,  3  Camp.  43. 

4.  Accountable  fob  Profits. 

A  master  who,  having  authority  to  employ  the 
Tvessel  on  freight  to  the  best  advantage,  but  not 
to  purchase  a  cargo  on  the  owner's  account,  and 
being  unable  to  procure  remunerative  freight, 
loads  the  ship  with  a  cargo  of  his  own,  is  liable 
fto  account  to  the  owners  for  all  profits  made  by 
the  sale  of  the  cargo,  and  not  merely  for  a  proper 
freight.  Shalleroi8  v.  Oldham^  2  Johns.  &  H. 
»609  ;  5  L.  T.  824  ;  10  W.  R.  291. 

The  general  principle,  that  a  trustee  cannot 
make  a  profit  for  himself  by  the  use  of  the  trust 
property,  applies  to  an  agent  intrusted  with  a 
«hip  or  other  chattel  for  the  purpose  of  using  it 
for  the  owner's  benefit.    Ih, 

5.  Wages  and  Disbursements. 

Aotioni  for.]'A  master  is  entitled  to  sue  the 
-ship  for  wages  as  earned  on  board  the  ship, 
within  24  &  25  Vict.  c.  10,  s.  10,  if  he  performed 
the  duties  of  master,  although  during  his  service 
he  did  not  sleep  on  board  the  ship,  and  many  of 
his  duties  were  performed  on  shore.  The  Chief- 
tain,  B.  &  L.  104  ;  32  L.  J.,  Adm.  106  ;  9  Jur., 
N.  S.  388  ;  8  L.  T.  120 ;  1 1  W.  R.  537. 

He  may  also  sue  for  disbursements  made  by 
him  during  such  service  on  the  ship's  account, 
but  not  for  mere  liabilities  incurred.    lb, 

A  master  suing  for  wages  and  disbursements 
is  bound  to  famish  accounts  before  bringing  his 


suit,  otherwise  he  will  not  be  entitled  to  his 
costs.  The  Flcur-de-LiH,  1  L.  R.,  Adm.  49  ;  12 
Jur.,  N.  S.  379. 

He  is  entitled,  under  17  &  18  Vict.  c.  104, 
ss.  187,  191,  to  double  pay  for  the  number  of 
days  (not  exceeding  ten),  during  which  the  pay- 
ment of  his  wages  is  improperly  withheld ;  but 
he  is  not  so  entitled,  if  he  himself  causes  the 
delay,  by  improperly  keeping  back  the  accounts 
of  the  ship.  Tlie  Princea  Helena^  Lush.  190  ; 
30  L.  J.,  Adm.  137  ;  4  L.  T.  869. 

The  17  &  18  Vict.  c.  104,  s.  189,  read  with 
s.  191,  extends  to  masters  of  ships.  The  Blake- 
ney,  Swabey,  428  ;  5  Jur.,  N.  S.  418. 

Being  compelled,  by  pressing  necessity  of  ill 
health,  to  leave  his  ship  abroad,  he  is  entitled  to 
sue  immediately  for  his  wages.  The  Majah  of 
Coehin,  Swabey,  473. 

BlMbility  to  Sue— Habitnal  Dmnken- 


nes8  of  Kaitor.] — A  shipmaster  who  has  been 
habitually  drunk  during  his  employment  cannot 
maintain  an  action  for  his  wages.  The  Macleod, 
5  P.  D.  254. 


Hot  Dependont  on  Freight.]— The  rule 


of  marine  law,  that  wages  depend  on  the  earning 
of  freight,  does  not  apply  to  the  wages  of  the 
master.  IlawMns  v.  Twizell,  5  Kl.  &  Bl.  883  ; 
25  L.  J.,  Q.  B.  160  ;  2  Jur.,  N.  S.  302. 

Therefore,  where  a  ship  is  lost,  the  administra- 
trix of  the  captain  is  entitled  to  maintain  an 
action  for  the  period  of  liis  service  before  the 
loss.    lb. 

When  freight  has  been  earned,  the  master, 
though  also  part  owner,  may  sue  in  the  Ad- 
miralty Court  to  recover  his  wages  and  disburse- 
ments. The  Feronia,  2  L.  R.,  Adm.  66;  37 
L.  J.,  Adm.  60  ;  17  L.  T.  619  ;  16  W.  R.  685. 

In  an  action  by  the  master  against  his  owners 
to  recover  wages  which  accrued  during  his  de- 
tention in  a  foreign  port,  it  is  not  incumbent  on 
him  to  prove  that  freight  was  earned ;  it  is 
sufiicient  for  him  to  shew  that  he  has  performed 
his  services  ;  and  the  owners  must  adduce  evi- 
dence to  prove  that  he  is  not  entitled  to  remu- 
neration. Brown  v.  3liUener,  1  Moore,  65 ;  7 
Taunt.  319. 

Part  Owner — Kortgage  of  Fart.]— F.  and  S., 
both  residing  at  Hali&x,  Nova  Scotia,  were  the 
owners  each  of  a  moiety  of  a  ship  and  cargo. 
F.  (as  it  was  alleged)  mortgaged  his  moiety  to 
S.  The  ship  sailed  in  November,  1868,  from 
that  port,  F.  being  the  master.  After  so  sailing, 
S.  assigned  his  own  moiety  and  the  other  moiety, 
of  which  he  was,  as  he  alleged,  mortgagee,  to  B., 
of  Liverpool,  who,  on  the  arrival  of  the  ship  at 
Cork,  ordered  F.  to  take  her  round  to  Liverpool. 
F.  declined  to  obey  that  order,  on  the  ground 
that  he,  F.,  was  the  owner  of  a  moiety  of  cargo 
and  ship,  and  he  denied  in  strong  language  in  a 
letter  to  B.  that  he  had  mortgaged  his  moiety  to 
S.  The  ship  and  cargo  were  arrested  by  order 
of  the  Admiralty  Court  and  sold,  at  a  price  in- 
sufficient to  cover  the  expenses  : — Held,  that  F. 
was  entitled  to  his  wag^  as  master  earned  on 
board  the  ship,  even  though  he  was  part  owner, 
and  that  the  owner  of  the  other  moiety  must 

5 ay  him  a  moiety  of  such  wages.     The  Joseph 
>exter,  20  L.  T.  820. 

—  Claim  to  Equitable  Share.] — In  a  suit 
for  wages  between  an  owner  and  the  master, 
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who  is  also  a  part  owner,  the  court  can  take  no 
cognizance  of  a  claim  by  the  master  to  an  ^alt- 
able  share  in  the  Tessel.  Tk^  JD.  Jew,  13  L.  T. 
22. 

Coatraot — ^Independent  Condition.] — The  cap- 
tain of  a  South  Sea  whaler  covenanted  with  the 
defendant  that  he  would  proceed  to  the  fishery 
and  procure  a  cargo  of  sperm  oil,  or  as  g^reat  a 
proportion  as  might  be,  under  all  circumstances, 
within  his  power  to  obtain ;  would  return  to 
London,  and  at  his  own  cost  deliver  the  cargo  ; 
would  obey  instructions,  be  frugal  of  provisions, 
and  not  dispose  of  any  of  them  without  account- 
ing for  the  same  ;  and  would  not  smuggle  or 
trade,  or  permit  any  one  on  board  to  do  so.  The 
defendant  covenanted,  on  performance  of  the 
before-mentioned  terms  ana  conditions  on  the 
part  of  the  captain,  to  pay  him  a  certain  propor- 
tion of  the  net  proceeds  of  the  cargo  : — Held, 
that  the  captain*s  covenants  were  independent, 
and  that  the  performance  of  them  was  not  a 
condition  precedent  to  an  action  on  the  defen- 
dant's covenant.  Staten  v.  Curling,  3  Bing. 
N.  C.  355  ;  3  Scott,  740  ;  2  Hodges,  237. 

Ezoentad.] — ^A  declaration  stated,  that 

the  defendant  was  possessed  of  a  ship,  and  the 
plaintiff  was  a  master  mariner,  having  interest 
in  the  island  of  N.,  in  the  West  Indies,  for  load- 
ing a  vessel ;  and  it  having  been  proposed  by 
the  plaintiff  to  the  defendant  that  the  defendant 
should  give  the  plaintiff  the  command  of  the 
ship  for  a  voyage  to  the  West  Indies  and  back, 
thereupon  it  was  agreed,  that,  in  consideration 
of  the  plaintiff  having  interest  in  N.  for  loading 
a  vessel,  the  defendant  would  give  the  plaintiff 
the  command  of  the  ship,  with  the  understand- 
ing that  he  would  use  all  possible  exertions  for 
the  benefit  of  the  ship  and  the  owners  thereof, 
and  that  for  such  services  the  defendant  would 
pay  the  plaintiff.  Averment,  that,  in  pursu- 
ance of  the  agreement,  the  defendant  gave  the 
plaintiff  the  command  of  the  ship,  and  that  he 
set  out  in  command  of  the  ship  on  the  voyage, 
and  safely  delivered  the  outward  cargo ;  that, 
finding  that  a  homeward  cargo  was  not  likely  to 
be  obtained  at  N.  without  disadvantage  to  the 
ship  and  the  owners,  the  plaintiff  proceeded  to 
the  West  Indies,  and  there  procured  a  homeward 
cargo,  and  safely  delivered  the  same,  and  then 
resigned  the  command  of  the  ship  into  the  hands 
of  the  defendant ;  and  that,  during  all  the  time, 
the  plaintiff  used  all  possible  exertions  for  the 
benefit  of  the  ship  and  the  owners.  Breach, 
nonpayment  by  the  defendant.  Plea,  that  the 
plaintiff  did  not  use  all  possible  exertions  for 
the  benefit  of  the  ship  or  of  the  owners : — Held, 
first,  that  a  sufficient  consideration  appeared  on 
the  face  of  the  declaration,  the  contract  having 
been  executed  by  the  plaintiff.  Mills  v.  Bl-ackall, 
11  Q.  B.  358  ;  17  L.  J.,  Q.  B.  31  ;  12  Jur.  93. 

Held,  secondly,  that  the  plea  shewed  only  a 
partial  &ilure  of  the  consideration,  and  was, 
therefore,  insufficient.    Ih, 

Counter-claim  in  Aotion  for  Wages.] — In  an 
action  of  wages  by  master  against  shipowner, 
the  defendant,  by  way  of  set  off  and  counter- 
claim, claimed  damages  for  the  loss  of  the  ship 
by  the  negligence  of  the  plaintiff  : — Reply,  that 
the  ship  was  insured  against  a  total  loss,  and 
that  the  underwriters  had  paid  or  agreed  to  pay 
to  the  owners  the  whole  amount  payable  by 


them  on  a  total  loss  : — Held,  on  demurrer,  that 
the  reply  was  bad,  because  the  plaintiff  had  not 
pleaded  that  the  money  had  been  actually  paid 
to  the  defendant,  or  that  the  counter-claim  had 
been  brou^t  without  the  authority  of  the  under- 
writers. Tile  Sir  Charles  Napier,  5  Adm.  D. 
73  ;  28  W.  R.  718— C.  A.  Affinning  49  L.  J., 
Adm.  23. 

Jurifdiotioii  of  Connty  Court] — ^A  contract 
that  a  master  mariner  shall  take  a  share  of  a 
fishing  adventure  and  bear  a  share  of  certain 
disbursements  is  a  contract  of  wages  by  the 
general  maritime  law,  independently  of  the 
Merchant  Shipping  Amendment  Act,  1873  (36 
&  37  Vict.  c.  85),  8.  8  ;  and  jurisdiction  over 
such  a  contract  is  conferred  on  county  courts 
having  admiralty  jurisdiction  by  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (31  &  32 
Vict,  c  71),  s.  3,  sub-s.  2.  The  Blestting,  3  Adm. 
D.  35  ;  38  L.  T.  259 ;  26  W.  R.  404.  See  The 
Dictator,  38  L.  T.  947. 

See  also  Pbactice,  XXIII.  1,  b.,  tJ^ra, 


liability  for  Hecesiariet.J— The  captain  who 
gives  directions  for  repairs,  is  liable  to  a  trades- 
man in  the  first  instance,  if  it  does  not  appear 
that  any  credit  was  given  to  the  owners.  Essery 
V.  Cohh,  5  C.  &  P.  368. 

Where  goods  were  ordered  for  a  ship  by  the 
owner,  before  the  appointment  of  the  captain, 
though  some  were  not  delivered  till  i^H^erwards, 
yet  as  no  personal  credit  was  given  to  the  cap- 
tain, he  was  not  answerable  for  any  of  them. 
Farmer  v.  Davies,  1  T.  R.  108.  See  Nicholson 
V.  Mounsey,  15  East,  384.  And  The  Marco 
Polo,  24  L.  T.  804. 

Diibnrsementf — From  what  Time.]— A  master 
can  only  claim  against  his  ship  for  disbursements 
from  the  date  on  which  he  is  placed  on  the 
ship's  register  as  master.  The  Album,  27  L.  T. 
723. 


Connter-elaim  on  Aoeonnts  when  a  Co- 
owner.] — In  a  cause  of  wages  and  disbursements 
instituted  on  behalf  of  a  master,  himself  a  co- 
owner,  against  other  part  owners,  they  may 
plead  in  answer  that  on  a  balance  of  account 
between  the  plaintiff  as  master  and  co-owner 
and  the  defendants  nothing  is  due  to  the  plain- 
tiff, and  set  up  a  counter-claim  for  a  baUnoe 
due  to  them.  The  City  of  Mobile,  4  L.  R., 
Adm.  191 ;  43  L.  J.,  Adm.  41 ;  29  L.  T.  406  ; 
22  W.  R.  191. 


Befenoe  on  Criminal  Charge— Forfeit.] 


— ^A  master,  while  at  a  foreign  port  with  a 
homeward-bound  vessel,  incurred  expenses  in 
defending  himself  against  a  charge  of  murder, 
maliciously  brought  by  two  of  the  crew,  whom 
he  had  censured  for  misconduct.  The  master 
was  tried  and  acquitted,  and  bound  over  in  10^ 
to  prosecute  the  men  for  perjury.  He  forfeited 
the  lOl.  in  order  to  return  with  the  vessel  to 
England : — Held,  first,  that  he  was  entitled  to 
the  expenses  of  his  defence,  on  the  ground  that 
the  charge  originated  directly  from  the  perform- 
ance by  the  master  of  his  duty  to  his  owners  in 
chastising  the  men.  The  James  Seddon,  1  L.  R., 
Adm.  62  ;  36  L.  J.,  Adm.  117 ;  12  Jur.,  N.  S. 
609  ;  14  W.  R.  973. 

Held,  secondly,  that  he  was  entitled  to  bo 
allowed  the  101,  forfeit,  as  it  was  for  the  in- 
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terest  of  his  owners  that  the  master  should  not 
be  delayed  in  returning  with  the  vessel.    lb. 

Bills  of  Ezehange.] — Upon   an  appeal 


from  the  report  of  the  registrar  and  merchants 
as  to  a  master's  claim  for  wages  and  disburse- 
ments, the  following  items  were  objected  to  :  1. 
Sums  of  money  for  which  the  master  as  well  as 
the  ship  was  liable,  but  which  he  had  not  paid. 
2.  Slops  supplied  to  seamen,  who  afterwards  de- 
serted. 3.  The  amount  of  a  dishonoured  bill 
of  exchange  drawn  for  ship's  purposes  by  the 
master  upon  the  managing  owner,  but  it  was 
doubtful  whether  the  master  had  received  notice 
of  the  dishonour : — Held,  as  to  the  first  item 
that  the  claim  might  be  allowed  upon  proof  to 
the  satisfaction  of  the  registrar  that  the  sums  were 
actually  paid.  Tfie  Fertmia,  2  L.  B.,  Adm.  65  ; 
37  L.  J.,  Adm.  60  ;  17  L.  T.  619 ;  16  W.  R. 
585. 

Held,  secondly,  that  the  items  for  slops  were 
properly  allowed.    lb. 

Held,  thirdly,  that  as  to  the  amount  of  the  bill 
of  exchange,  even  if  notice  of  dishonour  had  not 
been  waived,  the  master  had  not  claimed  the 
benefit  of  notice,  and  that  therefore,  as  he  was 
liable  for  the  amount,  the  item  was  properly  al- 
lowed,   lb. 

There  is  no  implied  undertaking  on  the  part 
of  the  owner,  that  a  bill  of  exchange,  drawn  by 
the  master  on  a  third  person,  for  money  advanced 
for  the  ship's  use,  shall  be  duly  honoured. 
Jfarber  v.  Brot  Iter  stone  j  4  Camp.  254. 

When  the  owners  of  a  ship  instruct  the  cap- 
tain to  make  purchases  in  a  foreign  country,  and 
to  draw  bills  upon  them  in  payment,  the  promise 
implied  by  law  is  not  a  promise  to  accept  or  pay 
the  bills,  but  a  promise  to  indemnify  the  captain 
against  any  loss  or  damage  sustained  by  him 
from  having  drawn  the  bills.  Ifimtley  v.  San- 
dersoiiy  1  C.  &  M.  467. 

In  April  and  May,  1880,  the  master  of  a 
steamship  obtained  at  a  British  colonial  port 
coals  for  the  ship,  and  paid  for  them  by  bills  of 
exchange  drawn  on  the  charterers  of  the  ship. 
The  bills  were  dishonoured  by  the  charterers, 
and  in  August,  1880,  the  master  was  sei-ved  with 
a  writ  in  an  action  brought  to  recover  the  amount 
of  the  bills.  Judgment  in  this  action  was  re- 
covered against  the  master  in  July,  1881.  In 
October,  1881,  the  steamship  was  sold,  and  the 
master  in  November,  1882,  instituted  an  action 
of  disbursements  against  her  and  her  freight. 
The  purchasers  appeared  and  put  in  bail.  At  the 
hearing  of  the  action  the  judgment  recovered 
against  the  plaintiff  in  August,  1881,  remained 
still  in  force  and  unsatisfied,  and  the  plaintiff 
claimed  to  recover  as  a  disbursement  the  amount 
for  which  he  was  liable  under  it  : — Held,  that 
the  liability  of  the  plaintiff  to  satisfy  the  judg- 
ment against  him  must  be  considered  as  a  dis- 
bursement in  respect  of  which  a  maritime  lien 
existed  under  the  10th  section  of  the  Admiralty 
Court  Act,  1861.  TJic  Fairport,  8  Adm.  D.  48  ; 
5  Asp.  M.  C.  62 ;  52  L.  J.,  Adm.  21  ;  48  L.  T. 
536  ;  31  W.  B.  616. 

Held,  also,  that  the  right  to  enforce  such  lien 
had  not  been  lost  by  any  want  of  reasonable 
diligence  on  the  part  of  the  plaintiff,  and  that 
his  claim  must  be  pronounced  for.    lb, 

BeooYcry  against  Owner  of  BiiburiemetttB 
Paid  to  Shipwright.] — When  shipwrights  exe- 
cute repairs  to  a  ship  at  the  order  of  the  master 


given  under  circumstances  by  which  the  ship- 
wrights acquire  a  right  to  claim  against  either 
the  owners  or  the  master,  and  they  elect  to 
claim  against  the  master,  the  latter  may,  in  an 
action  for  wages  and  disbursements,  proceed 
against  the  ship  and  recover  for  the  amount  of 
such  shipwright's  claim  as  a  disbursement  made 
on  ship^  account.  The  LimericJt,  34  L.  T.  708 
— C.A. 

Sum  Paid  nnder  Bond  given  on  Collision.] — 
When  a  ship  through  the  default  of  her  master 
has  run  into  and  damaged  another  ship,  and  the 
master  of  the  former  has  in  respect  of  such  col- 
lision given  a  bond  for  the  amount  of  the  damage 
binding  himself  and  his  owners  and  the  ship,  he, 
being  himself  a  wrongdoer,  cannot,  in  an  action 
for  wages  and  disbursements,  claim  the  amount 
of  such  bond  or  to  be  indemnified  against  any 
claim  to  be  made  against  him  thereunder  in  re- 
spect of  the  collision.  lb,  Beversing  1  Adm.  D. 
292 ;  45  L.  J.,  Adm.  97. 

6.  LiBK. 

Certifioate.] — The  master  has  no  lien  on  the 
certificate  of  registry.  G-ibson  v.  Tngo^  6  Hare, 
112. 

The  master,  whether  co-owner  or  not,  has  no 
lien  upon  a  certificate  of  registry  or  ship's 
papers  in  case  of  wrongful  dismissal.  The  St, 
Olaf,  35  L.  T.  428. 

For  what.] — The  master  has  at  common  law 
a  possessory  lien  on  the  cargo,  not  only  for 
freight,  but  also  for  general  average.  Cleary 
v.  ^0 Andrew,  Cargo  ex  Galam,  2  Moore,  P.  C.  C, 
N.  S.  216. 

A  captain  who  has  entered  into  engagements 
on  account  of  the  ship,  thereby  acquires  a  lien 
on  the  goods,  and  on  the  freight,  to  the  extent 
of  his  engagements.  White  v.  Baring ,  4  Esp. 
22  ;  8.  P.,  The  Panthea,  25  L.  T.  389. 

But  he  has  no  lien  on  the  ship  for  money  ex- 
pended, or  debts  incurred  by  him  for  repairs 
done  to  it  on  the  voyage.  Hussey  v.  Christie, 
9  East,  426  ;  13  Yes.  599. 

Nor  on  the  freight  for  his  wages,  nor  for  his 
disbursements  on  account  of  the  ship  during  the 
voyage,  nor  for  the  pi*emiums  paid  by  him  abroad 
for  the  purpose  of  procuring  the  cargo.  Smith 
V.  Pluminer,  1  B.&  A.  575. 

Nor  for  wages,  stores  or  repairs  done  in 
England.     Wilkins  v.  Carmichael,  1  Dougl.  101, 

A  master  has  no  lien  on  the  ship  or  freight  for 
wages,  nor  for  any  expenditure  which  he  may 
make  in  the  ordinaiy  discharge  of  his  duties  as 
master,  however  necessary  for  the  performance 
of  the  voyage.  But  the  case  becomes  one  of  or- 
dinary principal  and  agent,  where  he  makes  a 
special  contract,  in  itself  ultra  vires,  in  order  to 
fulfil  which  he  incurs  special  expenses ;  if  the 
owner  adopts  the  benefit  of  that  contract,  he 
must,  in  equity,  also  bear  its  burthens.  Bristow 
V.  Whitmore,  9  H.  L.  Cas.  391 ;  31  L.  J.,  Ch. 
467  ;  8  Jur.,  N.  S.  291  ;  4  L.  T.  622  ;  9  W.  B.  621. 

The  master  has  no  lien  upon  freight  for  his 
wages  or  other  demands,  unless  it  is  a  matter  of 
express  stipulation  between  himself  and  his 
owner.  Atkinson  v.  Cotesworth,  5  D.  &  B.  562  ; 
3  B.  &  C.  647  ;  1  C.  &  P.  339. 

Where  TTniatisfled  Judgment  against  Vaster 
for  KeoessarioB.] — See  The  Fairport,  supra. 
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Lien  not  lost  by  taking  Mortgage  of  Ship.]— 
A  master  is  not  deprived  of  his  lien  for  wages 
and  disbursements  by  the  fact  that  he  has  taken 
a  mortgage  on  the  ship  for  the  balance  of  his 
wages  and  disbursements,  more  especially  if  the 
shipowner  has  concealed  from  him  the  fact  that 
there  was  a  prior  mortgage.  T/ie  Albion,  27 
L.  T.  273. 

Delay.]— See  The  Chieftain,  infra, 

Under  Tortioae  Hirer— SeleaBe.^— The  release 
by  the  master  of  his  personal  clami  against  the 
shipowner  for  wages  does  not  operate  as  a  re- 
lease of  the  ship  &om  his  lien  for  such  wages. 
The  fact  that  the  master  was  hired  by  one  who 
had  fraudulently  obtained  possession  of  the 
ship,  will  not  prevent  the  master  having  a 
lien  upon  the  ship  for  his  wages  and  disburse- 
ments, if  he  has  discharged  his  duties  in  ignor- 
ance of  the  fraud.  The  Edwin,  B.  &  L.  211  ; 
33  L.  J.,  Adm.  197  ;  10  L.  T.  658  ;  12  W.  R.  992. 

Colonial  Law.]— By  17  &  18  Vict.  c.  104, 
s.  191,  a  master  Has  a  lien  for  his  wages  in  the 
Vice-Admiralty  Court,  whatever  may  be  the 
municipal  law  of  the  colony.  The  Jlajdh  of 
Cochin,  Swabey,  473. 

7.  Priobities. 

Extent  of.] — The  master  has  a  maritime  lien 
on  the  ship  tor  his  wages  and  disbursements,  and 
his  claim  takes  priority  over  all  other  claims, 
save  claims  for  salvage  and  damage  by  collision. 
The  Panthea,  25  L,  T.  389. 

Maritime  liens,  being  in  the  nature  of  rewards 
for  services  rendered,  rank  against  the  fund  out 
of  which  they  are  to  be  paid  in  the  inverse  order 
of  their  attachment  on  the  res,  and  the  last  in 
time  should  be  the  earliest  in  payment.  Tlie 
Hape,  28  L.  T.  287. 

Over  Bottomry  Bond.]— The  claim  of  a  master 
for  his  wages  earned  and  disbursements  made 
subsequently  to  a  voyage,  during  which  a  bot- 
tomry  bond  has  been  given  on  his  ship,  takes 
priority  over  the  claim  of  the  bondholder.    Ih, 

A  bottomry  bondholder  is  entitled  to  priority 
over  the  claim  of  a  master  for  wages  earned  on 
voyages  previously  to  that  during  which  the  bond 
is  given.    Jft. 

Against  the  balance  of  proceeds  of  sale  of  a 
vessel  sold  in  a  bottomry  suit,  the  master  has  in 
respect  of  his  claims,  both  for  wages  and  dis- 
busements,  priority  over  the  rights  of  the  mort- 
gagee, liie  Mary  Ann,  1  L.  R.,  Adm.  8 ;  85 
L.  J.,  Adm.  6  ;  12  Jar.,  N.  S.  31 ;  13  L.  T.  384  ; 
14  W.  R.  136. 

A  master,  being  sole  owner,  having  given  a 
bottomry  bond,  binding  himself ,  ship  and  freight, 
cannot  claim  his  wages  to  the  prejudice  of  the 
bondholders.    The  William,  Swabey,  346. 

When  a  master,  being  also  part  owner  of  a 
vessel,  had  bound  himself  by  a  bottomry  bond 
on  ship,  freight,  and  cargo : — Held,  that  the 
owners  of  part  of  the  cargo  could  not  oppose  his 
right  to  be  paid  his  wages  and  disbursements  in 
priority  to  the  bondholder.  The  Daring,  2  L.  R., 
Adm.  260. 

In  such  a  suit  by  the  master,  the  court  will  not, 
under  the  Merchant  Shipping  Act,  1855,  s.  191, 
entertain  a  counter-claim  by  the  owner  of  the 
cargo.    lb. 


The  master  cannot  compete  with  the  bond- 
holder for  his  wages  against  the  ship^s  freight 
where  he  binds  himself  by  the  bond.  Where, 
however,  he  has  incurred  no  such  personal  obliga- 
tion, he  is  not  barred.  The  Salacia,  32  L.  J., 
Adm.  41 ;  9  Jur.,  N.  S.  27  ;  8  L.  T.  91  ;  11  W.  R. 
189. 

Over  Seamen.]— The  17  &  18  Vict.  c.  104, 
s.  191,  does  not  alter  the  relation  of  the  master 
to  the  seamen,  and  he  cannot  compete  with  them 
to  their  detriment  for  a  share  in  a  fund.    lb. 

Over  Mortgagees  with  ITotioe.] — ^A  master 
does  not  lose  his  lien  upon  a  ship  for  wages  due 
by  delaying  to  enforce  such  lien  for  ten  months 
after  his  discharge,  notwithstanding  he  has  had 
an  opportunity  to  do  so ;  but  he  may  enforce  it 
even  against  persons  who,  as  mortgagees,  have 
in  the  interim  become  interested  in  the  ship 
with  notice  of  the  lien.  The  Chieftain,  B.  &  L. 
212. 


Or  otherwise.] — ^A  master's  claim  for  wages 


and  disbursements,  whenever  earned  or  made, 
takes  priority  over  the  claims  of  mortgagees. 
The  Hope,  28  L.  T.  287. 

Where,  therefore,  the  master  of  an  ordinary 
seeking  ship  entered  into  a  charterparty,  under 
seal,  to  carry  troops  from  the  Mauritius  to  Eng- 
land, and  stipulate,  on  his  own  responsibility, 
in  the  charterparty,  that  he  would  make  certain 
alterations  in  the  ship,  in  order  to  enable  him  to 
carry  the  troops,  and  at  the  Cape  of  Good  Hope 
entered  into  another  charterparty,  not  under  seal, 
to  a  similar  effect,  and  made  the  specified  altera- 
tions, and  paid  money,  and  drew  bills  to  meet 
the  expenses  necessary  to  the  making  of  these 
alterations,  and  the  voyage  was  performed  : — 
Held,  that,  in  equity,  the  master  was  first  en- 
titled out  of  the  freight  earned  under  these 
charterparties  to  be  repaid  the  sums  advanced, 
and  to  be  indemnified  against  the  bills,  and  that 
the  owner  (or  his  mortgagee)  was  only  entitled 
to  the  net  freight  after  deducting  these  charges. 
Brietowe  v.  Whitmore,  ante,  col.  1224. 

Enforcing  Claim  againit  Ship.] — ^The  master 
of  a  ship  belonging  to  a  company  drew  a  bill  on 
the  company  for  necessaries  supplied  to  the  ship, 
which  was  accepted,  but  was  dishonoured  at 
maturity.  He  paid  the  bill,  and  claimed  repay- 
ment from  mortgagees  who  had  taken  possession 
of  the  ship.  On  the  following  day  an  order  was 
made  for  winding  up  the  company.  The  master 
then  applied  in  the  winding-up  for  leave  to  take 
proceedmgs  in  the  Admiralty  Court,  and  obtained 
an  order  giving  him  leave.  The  liquidator 
applied  to  dischaiige  this  order,  and  an  onler  was 
made  for  the  liquidator  to  pay  into  court  to  a 
separate  account  to  meet  the  claim  150Z.,  which 
exceeded  the  principal  and  interest,  the  master 
undertaking  not  to  proceed  in  the  Admiralty 
Court ;  the  payment  to  be  without  prejudice  to 
any  application  by  him  to  increase  the  amount. 
The  150Z.  was  paid  in,  and  he  applied  to  increase 
the  amount  so  as  to  cover  the  costs  of  defending 
an  action  brought  against  him  by. the  holder  of 
the  bill,  and  his  costs  of  the  application  in  the 
winding-up.  Bacon,  V.-C,  ordered  the  principal 
and  interest  on  the  bill  to  be  paid  to  the  master 
out  of  tiie  150Z..  and  the  residue  to  be  paid  to 
the  liquidator  :— Held,  that  though  if  there  had 
not  been  mortgagees  in  possession  of  the  ship 
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the  proper  mode  of  enforcing  the  master's  lien 
on  the  ship  would  have  been  by  application  in 
the  winding-up,  the  order  giving  leave  to  pro- 
ceed in  the  Admiralty  Court  was  a  proper  older, 
the  mortgagees  not  being  parties  to  the  winding- 
up  ;  and  that  the  master  was  entitled  to  all  his 
costs  before  the  vice-chancellor  as  costs  properly 
incurred  by  a  mortgagee  in  enforcing  his  security. 
Jlio  Orande  Do  Sul  Stcamghip  Comjjani/y  In  re, 
5  Ch.  D.  282  ;  46  L.  J.,  Ch.  277  ;  36  L.  T.  603  ; 
26  W.  R.  328— C.  A. 

Priority  of  Claim  of  Xatorial-Men.}— A  master 
being  part  owner  of  a  foreign  ship  ordered  neces- 
saries for  the  ship.-  The  necessaries  were  sup- 
plied, and  the  master  became  liable  for  payment : 
— Held,  that  the  material-men  were  entitled  to 
be  paid  for  the  necessaries  out  of  the  proceeds  of 
the  ship  and  freight  in  priority  to  a  claim  of  the 
master  for  wages  and  disbursements.  The  Jenny 
Lind,  3  L.  R.,  Adm.  529  ;  41  L.  J.,  Adm.  63  ;  26 
L.  T.  691  ;  20  W.  R.  895. 

A  shipwright's  lien  is  postponed  to  a  master's 
claim  for  wages  earned  prior  to  the  repairs.  TJie 
Gv9taf,  Lush.  606  ;  31  L.  J.,  Adm.  207  ;  6  L.  T. 
660. 

I 

laterforenoe  of  Court  of  Bankruptcy  with 
Arrott  under  Warrant] — ^A  master  mariner 
claiming  a  lien  for  wages  and  disbursements  upon 
a  vessel,  the  property  of  the  arranging  debtor, 
who  had  declared  himself  insolvent,  caused  the 
vessel  to  be  arrested  under  the  warrant  of  the 
Court  of  Admiral tj^.  The  Court  of  Bankruptcy, 
upon  an  application  to  restrain  the  further 
action  of  the  Court  of  Admiralty  in  respect  of 
the  vessel,  declined  to  do  so,  except  upon  the 
terms  of  lodging  in  court  a  sum  sufficient  to 
answer  the  claim  and  costs,  and  an  undertaking 
to  abide  any  further  order  in  respect  of  any  fur- 
ther sum  which  might  be  declared  due  for  costs 
or  otherwise.    T,  ?.,  In  re^  11  Jr.  R.,  Bq.  151. 

8.  FORPBITURE. 

DmnkonnOM.] — Constant  drunkenness,  or  non- 
performance of  duty  ascribed  to  it,  on  the  part 
of  the  master,  does,  but  occasional  intoxication 
does  not,  work  a  forfeiture  of  wages.  The  At- 
lantic, 9  Jur.,  N.  8.  183  ;  7  L.  T.  647  ;  11  W.  R. 
188  ;  8,  P,j  The  Macleod,  5  Adm.  D.  254. 

Occasional  drunkenness  in  port  on  the  part  of 
the  master  of  a  vessel  will  not,  if  unaccompanied 
with  neglect  of  duty,  work  a  forfeiture  of  wages. 
The  Raehneh,  31  L.  T,  274. 

Semblc,  that  constant  drunkenness  on  the  part 
of  a  master,  whether  there  is  proof  of  neglect  of 
duty  or  not,  will  work  a  forfeiture  of  either  the 
whole  or  part  of  his  wages,  according  to  circum- 
stances.   Ih, 

Error  in  Judgment— Veglect.] — An  error  in 
judgment  on  the  part  of  the  master  will  not  work 
a  forfeiture  of  his  wages.    Ih 

Neither  error  of  seamanship  in  a  master,  nor 
neglect  to  communicate  to  a  Lloyd's  agent, 
stranding  of  the  vessel,  nor  neglect  to  sign  a 
bottomry  bond,  works  a  forfeiture  of  wages.  The 
Camilla  J  Swabey,  312. 

Taking  BiU  instead  of  Cash  for  Freight.] 

— ^When  a  master  receives  instructions  to  take  the 
balance  of  freight  due  at  the  end  of  a  voyage  in 
cash,  or  by  bank  bill  upon  London,  and  without 


sufficient  enquiry,  but  without  mala  fides  and 
rather  through  error  of  judgment,  he  takes  a  bill 
which  he  believes  to  be  (but  which  is  not)  a  bank 
bill,  and  which  is  afterwards  dishonoured,  causing 
loss  to  his  owners,  this  negligence  or  disobedience, 
not  being  wilful,  does  not  work  a  forfeiture  of 
his  wages,  nor  can  the  owners  claim  to  deduct 
the  amount  of  their  loss  from  his  wages.  The 
Bunmore,  32  L.  T.  340. 

Ininbordination.]  — ^The  owners  of  a  vessel 
have  a  right  to  dismiss  an  officer  who  directly  or 
indirectly  promotes  insubordination,  and  such 
officer  has  no  right  to  wages  otherwise  due  to 
him  by-  agreement  after  such  dismissal.  The 
MaHna,  50  L.  J.,  Adm.  33  ;  29  W.  R.  508. 

F.,  part  owner  of  a  vessel,  mortgaged  (as  it  was 
alleged)  his  share  to  the  other  part  owner  S.,  who 
assigned  his  own  share  and  the  other  mortgaged 
share  to  B.  F.  refused  to  obey  B.'s  orders,  and 
denied  in  strong  language  to  him  that  he  had 
mortgaged  to  S. : — Held,  that  even  if  B.  was 
owner  of  the  entire  ship  and  cargo,  F.'s  con- 
duct and  language  were  not  such  as  to  raise  a 
forfeiture  of  his  wages.  The  Joseph  Dexter ^  20 
L.  T.  820. 

Employing  Ship  contrary  to  orders.^ — When 
a  master  receives  express  orders  from  his  owners 
as  to  the  voyages  which  he  is  to  make  and  the 
ports  to  which  he  is  to  take  the  ship,  and  such 
orders  are  given  under  and  with  a  view  to  a 
state  of  circumstances  out  of  which  danger  might 
arise  to  tlie  ship,  and  which  are  known  to  and 
discussed  by  the  master  and  owner  at  the  time 
when  they  are  given,  the  master  is  not  justified^ 
out  of  an  allegS  apprehension  of  that  danger,  in 
taking  the  ship  on  other  voyages  and  to  other 
ports ;  and  if  he  does  so  take  the  ship,  he  will  not 
be  entitled  to  recover  his  wages  for  the  time 
during  which  she  is  engaged  against  the  owners' 
orders,  even  if  the  voyages  are  for  the  owners* 
benefit.    The  Roehuekj  31  L.  T.  274. 

Desertion.] — ^A  master's  wages  may  be  forfeited 
by  desertion,  but  there  can  be  no  absolute  de- 
sertion of  his  ship  working  a  forfeiture  of  the 
whole  of  his  wages  if  there  is  an  animus  rever- 
tendi  upon  the  part  of  the  master.    Ih, 

When  a  master  quits  his  ship  and  remains 
away  for  such  a  time  and  under  such  circum- 
stances as  lead  his  owner  reasonably  to  suppose 
that  he  has  no  intention  of  returning,  the  owner 
will  be  justified  in  removing  the  vessel  from  the 
place  where  it  is  left,  and  appointing  another 
master ;  and  the  original  master  will  not  be  en- 
titled to  recover  his  wages  for  any  period  after 
the  time  when  he  s6  quitted  the  ship.    Ih 


9.  Ba&satht. 

Cotton  Stowed  on  Deok.] — Ninety  bales  of  cot- 
ton, insured  against  barratry  of  the  master  and 
mariners,  were  stowed  upon  deck,  and  were 
jettisoned  in  a  storm.  Before  the  ship  sailed, 
one  of  her  agents  discovered  that  the  captain 
was  stowing  cotton  on  deck,  and  opposed  it,  and 
desired  him  to  send  the  cotton  by  another  vessel. 
The  captain  notwithstanding  the  remonstrance, 
continued  to  stow  the  cotton  upon  deck.  This  it 
was  contended  amounted  to  barratry,  as  **  an  act 
of  wrong  done  by  the  master  against  the  ship 
and  goods  : " — Held,  that  it  did  not  amount  to 
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barratry.    AtkiMon  v.  OretU  Western  Inevrance 
Company,  27  L.  T.  103. 

Kidnapping.] — When  a  master  ships  and  carries 
Polynesian  native  labourers  without  a  licence, 
against  the  provisions  of  the  Kidnapping  Act, 
1872  (35  &  36  Vict.  c.  19),  proof  that  the  master, 
although  he  may  never  have  seen  the  act  itself 
or  the  proclamation  thereof  in  the  Australasian 
Colonies,  was  informed  before  shipping  the 
labourers  that  such  an  act  existed,  and  that  it 
was  illegal  to  carry  them,  is  sufficient  evidence 
to  justify  a  jury  in  finding  that  he  shipped  and 
carried  the  labourers  wilfully  and  with  know- 
ledge of  the  prohibition,  so  as  to  make  his  act 
barratrous.  Auttralian  Insurance  Company  v. 
Jackson,  33  1,,T,2S6, 

Scuttling  Ship,]— Scuttling  a  ship  with  the 
knowledge  of  the  shipowner,  but  without  the 
knowledge  of  the  freighter,  is  barratry,  in  respect 
of  which  the  freighter  may  recover  against  the 
underwriters,  lonides  v.  Pender,  27  L,  T.  244. 
See  also  Orill  v.  General  Iron  Screw  Collier 
Company,  post,  col.  1287. 

10.  Other  Matters. 

Detention  Money  as  Witness.] — In  calculating 
the  amount  due  to  a  master  for  detention  money 
and  board  whilst  detained  ashore  as  a  witness, 
in  a  cause  for  the  recovery  of  his  wages,  the 
fact  that  he  through  his  wife  carries  on  a  busi- 
ness will  not  deprive  him  of  his  right  to  be 
allowed  detention  money  ;  but  if  he  lives  at  his 
place  of  business  during  his  detention,  the  fact 
that  he  can  live  more  cheaply  at  home  than  else- 
where is  to  be  taken  into  consideration  in  fixing 
the  amount  to  be  allowed  for  subsistence  money. 
TJie  Royal  FamUy,  31  L.  T.  704. 

Tnfringement  of  Patent  by.]— >An  action  was 
brought  against  the  master  of  a  ship  to  restrain 
him  from  using  pumps  which  were  an  infringe- 
ment of  the  plaintiff's  letters  patent.  He  denied 
having  used  any  pumps  which  were  an  infringe- 
ment of  the  patent,  and  did  not  suggest  that  the 
owners  ought  to  be  parties.  It  was  shewn  that  the 
ship  was  fitted  up  exclusively  with  pumps  which 
were  an  infringement  of  the  letters  patent,  but 
had  been  so  fitted  up  before  the  defendant,  who 
was  not  a  part  owner,  had  taken  command  of 
her ;  he  had  nothing  to  do  with  putting  them 
on  board,  and  they  had  never  been  worked  in 
British  waters : — Held,  by  Brett  and  Cotton, 
L.  JJ.  (dissentiente,  James,  L.  J.),  that  the  in- 
junction was  rightly  granted  on  the  ground  that 
the  defendant,  being  in  command  of  a  ship  ex- 
clusively fitted  up  with  pumps  whidi  w^rc  an 
infringement  of  the  letters  patent,  was  intending 
to  use  the  patented  invention.  Adair  v.  Young, 
12  Ch.  D.  13  ;  40  L.  T.  598— C.  A. 

Assanlte  by.] — A  captain  is  not  justified  in 
throwing  a  stone  at  a  person  in  a  boat,  who  has 
fastened  it  to  the  ship,  and  thereby  impeded  and 
endangered  it,  for  the  purpose  of  making  him 
let  go,  unless  it  was  not  possible  either  at  the 
time  or  before  the  immediate  pinch  of  the  danger 
to  adopt  any  other  mode  for  the  purpose,  lihfre 
V.  NorswortUy,  4  C.  &  P.  502. 

An  action  lies  against  the  master  for  pur- 
posely firing  a  cannon  at  negroes,  and  thereby 
preventing  them  trading  with  the  plaintifE ;  and 


it  is  no  answer,  that  the  plaintiff  had  not  con- 
formed to  the  law  of  the  country,  in  paying  the 
duty  due  to  the  king  for  his  licence  to  trade. 
Tarleton  v.  M^Oawley,  Peake,  205. 

11.  Foreign  Masters. 

Bemedy  for  Wages.]— In  a  suit  by  a  foreign^ 
master  against  the  freight  for  his  wages,  the 
question  whether  the  freight  is  liable  is  a  ques- 
tion of  remedy,  and  not  of  contract,  and  is^ 
therefore,  to  be  determined  by  the  lex  fori.  The 
Milford,  Swabey,  362  ;  4  Jur.,  N.  S.  417. 

The  17  &  18  Vict.  c.  104,  s.  191  (notwithstand- 
ing s.  107),  extends  to  the  masters  of  foreign 
ships,  and  gives  them  a  remedy  against  ship  and 
freight  for  wages.    lb, 

A  master  of  a  foreign  ship  instituted  a  cause 
against  the  ship  for  his  wages,  and  no  notice  of 
the  institution  of  the  cause  was  given  by  him  to< 
the  consul  of  the  foreign  state.    The  owners  ap- 
peared under  protest ;  and  the  consul  protested^ 
as  consul,  against  the  cause  being  allowed  to  pro- 
ceed. The  cause  was  dismissed  on  the  ground  that 
the  jurisdiction  of  the  Court  of  Admiralty  over 
causes  of  wages  of  foreign  masters  is  discretionaiy 
only  ;  that  notice  of  the  institution  of  any  such 
cause  ought  to  be  given  to  the  consul  of  the 
state  to  which  the  ship  belongs ;  and  that  the 
protest  of  the  consul  was  a  bar  to  the  cause  pro- 
ceeding.     TJie  Herzogm  Marie,  Lush.  292 ;   5- 
L.  T.  88. 

Protest  by  Consul.]- The  protest  by  a  foreign 
consul  against  the  continuance  of  a  wages  caus& 
against  a  foreign  vessel  does  not  deprive  the 
court  of  jurisdiction ;  but  the  court  will  use  its 
discretion  whether  or  not  to  exercise  its  jurisdic- 
tion. Tlie  Octavie,  B.  &  L.  215 ;  9  L.  T.  695. 
And  see  Tlie  Leon  XIIL,  8  Adm.  D.  121 ;  62  L.  J., 
Adm.  58  ;  48  L.  T.  770. 

In  a  suit  for  wages  by  foreign  seamen,  if  their 
consul  intervenes  and  asks  that  payment  of  the 
wages  due  to  them  be  made  to  him  on  their 
behalf,  the  court  usually  grants  the  application. 
The  Timor,  9  L.  T.  397  ;  12  W.  B.  219. 

lien — Bottomry  Bond.] — ^A  master  of  a  foreign 
ship  having,  in  the  terms  of  a  bottomry  bond, 
bound  as  well  himself  as  the  ship  and  f  reight^ 
cannot  enforce  his  lien  for  wages  against  the 
claim  of  the  bondholder.  The  Jonathan  Oood^ 
hue,  Swabey,  524. 

12.  Mate. 

(hi  Death  of  Captain.] — Whei-e,  in  consequence 
of  the  death  of  the  captain  during  the  voyage^ 
the  chief  mate  becomes  captain,  the  latter  has 
authority  to  appoint  a  seaman  to  the  post  of 
second  mate  with  the  wages  of  such ;  and  a  con- 
tract to  that  effect  is  binding  on  the  owners, 
notwithstanding  no  alteration  is  made  in  the 
articles  under  which  the  seaman  shipped.  Han^ 
son  V.  Hoyden,  3  L.  R.,  C.  P.  47  j  37  L.  J.,  C.  P. 
^  ;  17  L.  T.  214  ;  16  W.  R.  205. 

Semble,  if  the  master  dies  on  the  voyt^e,  and 
the  chief  mate  succeeds  him  in  the  command, 
the  crew  is  bound  by  the  ship^s  articles,  though 
such  chief  mate  is  a  foreigner.  Renno  v.  Ben- 
nett, 3  G.  &  D.  54  ;  3  Q.  B.  768  ;  12  L.  J.,  Q.  B.  17. 

Wages  and  Disbursements.] — A  subject  of  the 
United  States  was  mate  on  board  a  vessel  of  that 


1281 


SHIPPING — Seamen  and  Apprentices4 


1282 


country  during  a  royage  from  California  to 
Great  Britain.  By  the  death  of  the  master,  the 
mate  aasnmed  that  position.  He  proceeded  in 
the  British  Court  of  Admiralty  against  the 
freight  for  wages  due  to  him.  The  owners  ap- 
peared under  protest,  objecting  that  the  lex  fori 
ought  to  prevail,  and  not  the  lex  loci : — ^Held, 
that  the  lex  fori  must  govern  the  case,  and  the 
protest  be  overruled,  and  that  the  mate  had  a 
lien  on  the  freight,  whatever  might  be  the  law 
of  the  United  States,  and  notwithstanding  the 
provisions  of  the  17  k  18  Vict.  c.  104,  ss.  109, 
191.  T7ie  Milford,  Swabey,  362;  4  Jnr.,  N.  8. 
417. 

The  Court  of  Admiralty  has  no  jurisdiction  to 
adjudicate  upon  a  mate's  claim  for  wages  paid  to 
the  crew,  and  necessary  disbursements  in  foreign 
ports.     TJi£  Victoria^  37  L.  J.,  Adm.  12. 


X.    SEAMEN  AND  APPRENTICES. 

1.  Contract  of  Serticc. 

a.  Stamp  Duty,  1231. 

h.  Form  of  Contract,  1232. 

c.  Duty  of  Master  or  Owner,  1233. 

2.  Wage9  Generally. 

a.  Apprentices,  1235. 

b.  S^unen. 

i.  When  Due,  1235. 
ii.  Division  of  Profits,  1238. 
iii.  Contract  for  Further  Remuneration, 

1238. 
iv.  Allowance   for    Short    Provisions, 

1239. 
V.  Advance  Notes,  1239. 

3.  Recovery  of  Wages, 

a.  Currency,  1240. 

h.  Against  whom,  1240. 

r>.  Right  to  Sue  Barred  by  Agreement,  1241. 

d.  Payment  and  Priority,  1241. 

e.  Practice,  1242. 
/.  Evidence,  1244. 

4.  J)esertio7ij  Misconduct ^  and  Forfeiture^  1245, 
6.  Captain's  Authority  to  Punish ^  1248. 

6.  Forgifig  Certificate  of  Character,  1249. 

7.  Protection  from  Imposition^  1249, 

1,  CONTBACT  OP  See  VICE. 

a.  Stamp  Duty. 

TTndw  66  Geo.  8,  o.  184.]— The  plaintiff  and 
the  defendant  being  resident  in  England,  and  P. 
nt  Havana,  and  the  defendant  being  a  foreign 
agent,  a  written  agreement  was  entered  into  by 
tiie  plaintiff  with  the  defendant  in  behalf  and 
representation  of  P.  of  Havana  (so  stated  in  the 
ngreement),  that  the  plaintiff  would  proceed  as 
fireman  and  stoker  on  board  a  steamer,  about  to 
leave  London  for  Havana,  calling  at  intermediate 
ports,  to  be  placed  in  the  service  of  P.,  and  would 
faithfully  do  the  work  of  fireman  or  stoker  on 
board  the  steamer,  and  obey  the  orders  of  the 
engineer.  In  consideration  of  the  service,  the 
plaintiff  was  to  receive  wages  of  51.  per  month, 
nayable  monthly,  and  21.  per  month  for  providing 
himself  in  provisions.  During  the  outward  voy- 
age, rations  wei-o-  to  be  served  out  to  the  plaintiff 
on  account  of  P.,  the  contract  to  be  understood 
to  be  in  force  for  one  year;  and  should  the 
j)laintiff  be  dischai^ed  before  that  time,  three 
months'  wages  were  to  be  paid  in  advance,  besides 
finding  him  a  homeward  passage,  P.  being  at 
liberty  to  confirm  and  continue  the  engagement 


j  on  the  terms  stated,  or  to  dischaige  the  plaintiff 

I  and  to  find  him  his  passage  back  to  England, 

I  the  wages  to  be  payable  up  to  the  day  of  the 

'  plainti#s  arrival  in  England  ;  and  unless  he 

should  be  discharged  for  misconduct,  one  month's 

pay  to  be  advanced  for  his  outfit  for  the  voyage : 

— Held,  that  the  agreement  did  not  require  a 

stamp,  being  within  the  exemption  stated  in 

Part  I.,  Sch^  tit.  Agreement,  as  a  memorandum 

or  an  agreement  for  the  hire   of  a  labourer. 

WiUon  T.  Zutueta,  14  Q,  B.  406  ;  19  L.  J.,  Q.  B. 

49  ;  14  Jur.  366. 

An  agreement  by  a  master  of  a  ship  to  take 
out  a  mariner  to  a  foreign  port,  he  working  on 
board,  is  within  the  above  exemption,  as  being 
an  agreement  for  the  hire  of  a  labourer.  Corn- 
forth  V.  Danube  and  Black  Sea  Railway  Com^ 
pany,  2  F,  k  F.  197.  And  see  nmo  Merchant 
Shipping  Act,  1854,  s.  9  ;  and  33  &  34  Vict.  c.  97, 
s.  3,  and  Sched.  Agreement. 

h.  Form  of  Contract. 

Stotntory.]— The  5  &  6  Will.  4,  c.  19,  s.  2, 
enacted  that  it  shall  not  be  lawful  for  any 
master  of  a  ship  to  carry  to  sea  any  seamen, 
without  first  entering  into  an  agreement,  in 
writing,  specifying  the  wages,  &c.  The  defen- 
dant pleaded,  to  an  action  on  a  policy  of  insur- 
ance, that  the  master  had  not  entered  into  any 
such  agreement  with  the  seamen,  or  any  one  of 
them,  wherefore  the  voyage  was  illegal ; — Held, 
that  the  non-compliance  with  the  statute  was  no 
answer  to  an  action  on  a  policy  of  insurance 
effected  on  the  ship,  as  it  did  not  make  the  voy- 
age itself  illegal,  or  the  vessel  unseaworthy. 
Redmond  v.  &mith,  7  M,  &  G.  467  ;  8  Scott,  N.  R. 
250  ;  13  L.  J.,  C.  P.  169  ;  8  Jur.  711. 

Contract  to  Serve  "  in  same  Employ ''—Trans- 
fer to  another  Ship.] — ^A  seaman,  in  March, 
1854,  shipped  on  board  a  vessel  called  the  Custos, 
to  serve  as  steward,  and  signed  articles,  as  required 
by  13  &  14  Vict.  c.  93,  which  professed  to  be  an 
agreement  between  the  master  and  the  several 
persons  whose  names  were  thereto  subscribed,  at 
3/.  per  month  wages,  for  a  voyage  *'  from  Liver- 
pool to  the  west  coast  of  Africa,  to  trade  in  any 
ports,  bays,  or  rivers  therein,  and  back  to  a  final 
port  of  discharge  in  the  United  Kingdom,  or  for 
a  term  not  to  exceed  three  years."  The  articles 
contained  the  following  provision :  "  The  crew, 
if  required,  to  be  transferred  to  any  other  ship 
in  the  same  employ.'*  After  the  Custos  remained 
some  time  on  the  African  coast,  the  seaman,  at 
the  request  of  the  captain,  was  transferred  to 
another  and  a  larger  vessel,  engaged  in  the  same 
trade,  called  the  Dauntless,  entering  into  fresh 
articles  with  the  master,  under  which  he  was  to 
receive  wages  at  the  rate  of  4/.  per  month.  The 
Dauntless  arrived  in  Liverpool  on  her  return 
voyage  in  June,  1856,  when  he  claimed  wages  at 
4/.  per  month  for  the  period  during  which  he  had 
served  on  board  the  Dauntless.  The  defendant 
refused  to  pay  him  at  the  increased  rate,  insist- 
ing that  he  was  bound  by  the  original  articles  to 
serve  on  board  any  ship  "  in  the  same  employ  ; " 
and  he  declined  to  accept  the  sum  mentioned  in 
the  original  articles : — Held,  first,  that  the  articles 
were  not  invalid  for  being,  in  the  alterna- 
tive "  from  Liverpool  to  the  west  coast  of  Africa 
and  back,  or  for  a  term  not  to  exceed  three 
years."  Frazer  v.  Ilatton,  2  C.  B.,  N.  S.  512  ;  26 
L.  J,,  C.  P.  226  ;  3  Jur.,  N.  S.  694, 
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Held,  secondly,  that  the  provision  for  the 
transfer  of  the  crew  to  another  vessel  in  the  same 
employ,  was  not  in  contravention  of  the  13  &  14 
Viet.  c.  93.    lb. 

Held,  thirdly,  that  the  provision  for  transfer 
was  not  limited  to  a  transfer  of  the  whole  crew 
collectively,  but  that  the  articles  constituted  an 
agreement  between  the  owners  and  each  of  the 
crew  for  himself,  and,  consequently,  that  he  was 
bound  to  serve  under  the  original  articles,  and 
there  was  therefore  no  consideration  for  the 
master's  promise  to  pay  the  incr^^ed  wages.  lb, 

Szeeution  before  Consular  Agent] — Held, 
lastly,  that  the  circumstances  of  the  fresh  articles 
not  having  been  executed  in  the  presence  of  a 
consular  agent,  was  not  an  objection  to  their 
validity,  provided  they  could  have  been  set  up. 
lb. 

o.  Duty  of  Master  or  Owner. 

Who  may  Engage — Persons  Contrasting  to 
Pnrohase  one  Share  of  Ship.]— By  s.  147,  sub-s. 
1,  of  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  if  any  person  not  licensed  by  the 
Board  of  Trade  other  than  **  the  owner  or  master 
or  mate  of  a  ship,  or  some  person  who  is  bond, 
fide  the  servant  and  in  the  constant  employ  of 
the  owner,  or  a  shipping  master  duly  appointed 
as  aforesaid,  engages  or  supplies  any  seaman  or 
apprentice  to  be  entered  on  board  any  ship  in 
the  United  Kingdom,"  he  incurs  a  penalty.  The 
respondent  having  bond  fide  contracted  to  pur- 
chase one  sixty-fourth  share  in  a  British  ship 
from  P.,  who,  though  not  registered  as  the  owner, 
had  the  full  possession  and  control  of  the  ship 
under  a  contract  to  purchase  the  sixty-four 
shares,  supplied  an  apprentice  to  P.,  who  engaged 
the  apprentice  for  the  ship : — Held,  that  the  re- 
>  spondent  was  an  "  owner  "  within  the  meaning 
of  the  exemption,  since  though  not  a  registered 
owner  he  had  a  contract  enforceable  in  equity 
for  the  purchase  of  a  share  in  the  ship.  JIughes 
v.  Sutherland,  7  Q.  B.  D.  160 ;  50  L.  J.,  Q.  B.  567  ; 
46  L.  T.  287  ;  29  W.  R.  867  ;  46  J.  P.  6 ;  4  Asp. 
M.  C.  459. 

.  Implied  Warranty.]  —  There  is  no  implied 
warranty  of  seaworthiness  in  a  contract  between 
an  owner  of  a  ship  and  a  seaman  to  serve  on 
board  it  for  a  particular  voyage.  Therefore  an 
notion  by  a  seaman  against  an  owner  of  a  ship 
for  so  negligently  fitting  out  the  ship,  that  by 
reason  thereof  it  was  unseaworthy,  and  the  sea- 
man was  unable  to  sleep  in  his  hammock,  and 
obliged  to  undergo  excessive  labour,  and  was 
thereby  injured  in  his  health,  not  alleging  any 
knowledge  of  the  unseaworthiness,  or  any  per- 
sonal blame  on  the  part  of  the  owner,  cannot  be 
supported.  Omch  v.  Steel,  3  El.  &  Bl.  402  ;  2  C. 
L.  R,  940  ;  23  L.  J.,  Q.  B.  121 ;  18  Jur.  515. 

To  Supply  Medicines.]— A  count  alleged  that 
the  defendant  neglected  to  supply  and  keep  on 
board  the  vessel  a  proper  supply  of  medicines, 
whereby  the  plaintiff^s  health  suffered  : — Held, 
that  7  &  8  Vict.  c.  112,  s.  18  (similar  in  enactment 
to  s.  224  of  17  &  18  Vict.  c.  104),  made  it  the  duty 
of  the  shipowner  to  have  on  board  such  medicines, 
and  that  though  the  act  imposed  a  penalty  re- 
coverable as  the  specific  punishment  for  the 
breach  of  that  duty  as  to  the  public,  sailors  sus- 
taining a  private  injuiy  from  a  breach  of  that 


statutable  duty  were  entitled  to  maintain  an 
action  to  recover  damages ;  and  that  the  count 
was  good.    lb, 

Inereaseof  Bask.] — The  plaintiff  agreed  with 
the  defendant  to  serve  as  one  of  the  crew  of  a 
ship,  whereof  the  defendant  was  master,  for 
twelve  months,  from  London  to  Rio,  or  any  other 
of  the  ports  specified  in  the  agreement,  amongst 
which  were  ports  in  the  Pacific  Ocean,  and  back 
to  a  final  port  of  discharge,  and  to  obey  during 
that  period  all  the  defendant's  lawful  commands. 
He  subsequently  sidled  for  Rio  with  the  ship. 
She  was  destined,  as  it  appeared  from  her 
charterparty,  for  the  service  of  the  Peruvian 
government,  and  had  on  board  a  cargo  of  coal 
and  ammunition.  In  the  course  of  her  voyage 
(o  Rio  she  joined  company  with  two  Peruvian 
war  steamers,  to  which  from  time  to  time  she 
supplied  coal  and  ammunition .  At  Rio  it  became 
known  to  the  plaintiff  and  the  defendant  that 
hostilities  had  commenced  between  Spain  and 
Peru,  two  powers  at  peace  with  England.  The 
defendant,  notwithstanding  this  circumstance, 
announced  to  the  plaintiff  that  he  intended  to 
go  on  to  Callao,  in  uic  Pacific,  another  Peruvian 
port.  He  was  at  that  time  acting  under  the 
direction  of  a  Peruvian  agent  on  board  the  ship, 
who  received  his  instructions  from  the  com- 
manders of  the  two  war  steamers.  The  plaintiff 
objected  to  serve  any  further  on  the  voyage  on 
the  gi-ound  that  it  had  become  illegal,  and  in- 
volved greater  danger  than  he  had  anticipated 
when  he  entered  into  his  agreement  with  the  de- 
fendant. He  accordingly  left  the  ship.  In  an 
action  for  breach  of  contract  brought  by  him 
against  the  defendant : — ^Held,  that  he  must  bo 
t&en  to  have  engaged  the  plaintiff  for  an  ordi- 
nary voyage,  and  that  the  plaintiff  was  entitled 
to  treat  as  a  breach  of  contract  the  defendant's 
employment  of  him  on  a  voyage  which  would 
expose  him  to  greater  danger  than  he  originally 
had  reason  to  anticipate.  Jinrtoih  v.  Pinkerton, 
2  L.  R.,  Ex.  340 ;  36  L.  J.,  Ex,  137  ;  17  L.  T.  15  ; 
15  W.  R.  1139. 

Damages  for  Breach  of  Contract.] — ^The  plain- 
tiff, after  leaving  the  ship,  vras  imprisoned  at  Rio 
for  some  days  as  a  Peruvian  deserter.  When  ho 
came  out  of  prison  the  ship  had  gone,  carrying 
some  of  his  clothes  on  board  of  her.  The  jury 
award^  damages  both  for  the  imprisonment  and 
the  loss  of  clothes  : — Held,  that  these  damages 
were  too  remote  to  be  recoverable.    lb. 

Leaving  Seamen  Abroad.] — In  an  indictment 
against  a  master  of  a  merchant  ship,  under  5  & 
6  Will.  4,  c  19,  for  wilfully  and  wrongfully  leav- 
ing a  seaman  behiud  before  the  termination  of 
the  voyage  for  which  he  was  shipped,  the  allega- 
tion of  ownership  is  material;  and  the  only 
defence  which  the  master  can  set  up  is,  the 
production  of  a  certificate  of  the  consul  or  other 
party  mentioned  in  the  statute,  or  proof  that  it 
was  impossible  to  obtain  such  certificate.  Reg, 
V.  Dunnett,  1  C.  &  K.  425. 

Liability  for  Expenses.] — Where  seamen 

are  injured  by  an  accident,  and  put  on  shore 
while  the  ship  proceeds  on  her  voyage,  the  cap- 
tain has  no  implied  authority  to  make  the  ship- 
owner liable  for  expenses  incurred  for  their 
maintenance  and  care.  Organ  v.  Brodie,  10  Ex. 
449  ;  24  L.  J.,  Ex,  70. 
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PaBsage  Money.] — Foreign  seamen  engaged  for 
a  voyage  oat  and  home,  are  entitled,  upon  being 
dischaiigcd  in  this  country  against  tneir  own 
consent,  to  receiye,  out  of  the  proceeds  of  the 
ship,  passage  money  for  their  return  home ;  but 
not  so  seamen  engaged  during  the  course  of  a 
voyage.     27ie  San  Jose  PHmeiro^  3  L.  T.  613. 

Seamen  forced  to  provide  themselves,  the 
ship's  provisions  being  exhausted,  are  entitled 
to  board  wages  out  of  the  proceeds  of  the  ship. 

Seamen  of  a  disabled  foreign  vessel  are  entitled 
to  an  allowance  for  return  to  their  own  country. 
TJie  Gmtaf,  Lush.  606  ;  31  L.  J.,  Adm.  207  ;  6 
L.  T.  660.  See  also  The  Rafaelluceia^  pott, 
col.  1244. 

2.  Wages  Genesallt. 

a.  Apprentioea. 

An  apprentice  is  entitled  to  sue  the  proceeds 
of  the  snip  in  which  he  has  served  for  wages  due. 
under  a  general  apprenticeship  to  the  owner, 
but  not  for  the  penalty  contained  in  the  inden- 
ture for  breach  of  the  agreement.  Tfie  Albert 
Crosby,  Lush.  44. 

b.  Seamen. 

i.  When  Due. 

Temiination  of  Contraot.] — On  the  wreck  of  a 
ship  the  seamen  are  bound  to  do  their  utmost  to 
save  ship  and  cargo  ;  but  the  seamen's  contract 
of  service  may  be  terminated  either  by  final 
abandonment  of  the  ship  or  by  a  dischai^ge  given 
by  the  master.  The  Warrufr,  Lush.  476 ;  6 
L.  T.  133. 

Ships  Lost  or  Captured.] — The  wages  of  a 
sailor  are  not  payable  if  the  ship  is  lost  or  taken 
before  the  end  of  the  voyage.  Uemaman  v. 
Sawden,  3  Burr.  1844. 

An  officer  or  a  sailor,  who  has  engaged  to 
serve  on  board  a  *letter-of -marque  for  wages 
during  the  voyage,  and  a  share  of  all  prizes,  is 
not  entitled  to  any  part  of  the  wages  if  the  ship 
is  taken  before  she  completes  her  voyage,  al- 
though he  shall  have  been  sent  from  the  ship 
before  the  capture,  as  prize-master  on  board  a 
prize  taken  in  the  course  of  the  voyage.  Aber- 
nethy  v.  Landale,  2  DougL  539. 

On  Home  Voyage.] — A  ship  was  hired  by 

government  to  take  out  convicts  to  Van  Diemen's 
Land.  From  that  place  it  sailed  to  Batavia, 
and  on  several  other  trading  voyages.  It  sailed 
on  the  homeward  voyage  to  England,  and  arrived 
safe  at  St.  Helena,  but  was  lost  before  arrival  at 
the  port  of  discharge,  and  all  on  board  perished : 
— Held,  that  proof  of  these  facts,  and  of  a  sea- 
man having  gone  on  board  the  ship  in  England, 
and  having  been  seen  working  on  board  at  Van 
Diemen's  Land,  at  Batavia,  and  afterwards  at 
St.  Helena,  was  sufficient  to  entitle  the  seaman 
to  wages  pro  rat&  for  the  voyage  out.  Harris  v. 
Ire,  1  H.  &  W.  238. 

Though  a  ship  when  she  sails  on  a  voyage  is 
not  seaworthy,  and  after  part  of  the  voyage  is 
performed  she  is  forced  into  port,  and  compelled 
to  abandon  the  voyage,  that  does  not  entitle  the 
sailors  to  recover  wages  for  any  part  of  the  voy- 
age.    Eaken  v.  Thorn,  5  Esp.  6. 

Seamen  entered  into  articles  to  serve  for 
monthly  wages  on  board  a  ship  "  bound  for  the 


ports  of  Madeira,  any  of  the  West  India  Islands, 
and  Jamaica,  and  to  return  to  London ; "  and  it 
was  agreed  that  they  should  not  demand  or  be 
entitled  to  their  wages,  or  any  part,  until  the 
arrival  of  the  ship  at  the  port  of  discharge 
(meaning  London) : — Held,  that  though  the  ship 
earned  freight  upon  the  delivery  of  an  outward- 
bound  cargo  at  Madeira,  and  of  another  cargo 
taken  in  at  Madeira,  and  delivered  in  the  West 
Indies ;  yet,  that,  being  lost  in  her  passage  home 
by  a  storm,  the  seamen  could  not  recover  wages 
pro  rat&  upon  the  outward  voyage  by  reason  of 
the  express  terms  of  the  stipulation  respecting 
wages.    Appleby  v.  Dods,  8  East,  300. 


Where  Beeaptnred.  ] — If  a  ship  is  cap- 


tured in  the  course  of  her  voyage,  and  is  after- 
wards recaptured,  and  arrives  at  her  port  of 
destination,  the  sailors  are  entitled  to  their 
wages.    BergHroni  v.  MUU,  3  Esp.  36. 

Detention  by  Foreign  Powers.  ]^A  seaman 
may  recover  for  wages  during  a  hostile  embargo 
in  a  foreign  port,  while  he  was  imprisoned  on 
shore,  on  proof  that  the  crew  was  restored  to  the 
ship,  and  that  she  completed  her  voyage  and 
earned  freight,  without  producing  the  order  by 
which  the  embai-go  was  taken  off.  Delamainer 
V.  Winteringham,  4  Camp.  186  ;  S.  P.,  Pratt  v. 
Cuff,  4  East,  43,  n. 

The  Russian  government  laid  an  embargo  on 
British  ships  in  Russian  ports,  until  an  alleged 
convention  between  the  Russian  and  British 
government  should  be  fulfilled  by  the  latter. 
The  crews  were  taken  out  of  the  ships,  marched 
up  the  country,  and  there  detained  for  six  months, 
and  treated  ais  prisoners  of  war ;  and  at  the  end 
of  that  time  they  were  marched  back  to  their 
ships,  and  the  vessels  with  their  cargoes  restored : 
— Held,  that  this  was  an  embargo,  and  not  a 
hostile  capture,  and  that  the  seamen  were  en-' 
titled  to  wages  during  the  time  of  Jthe  detention. 
Thompson  v.  Bcale,  1  Dow,  299  ;  4  East,  646  ;  1 
Smith,  144  ;  3  B.  &  P. '405. 

So  it  was  held,  where  the  plaintiff  was  a 
foreign  seaman.  Johnson  v.  Broderick,  4  £ast» 
566  ;  1  Smith,  153. 

Seaman  nnable  to  do  Dnty.] — A  seaman  is  en- 
titled to  his  whole  wages  though  he  has  been 
unable  to  render  his  service,  if  his  inability  has 
proceeded  either  from  a  hurt  received  in  the  per- 
formance of  his  duty,  or  from  natural  sickness 
happening  to  him  in  the  course  of  the  voyage. 
Chandler  v.  Grieves,  2  H.  Bl.  606,  n. ;  6  T.  R. 
325,  n. 

Captain  causing  Men  to  Sefnae  to  WoxIl] — 
If  a  seaman's  claim  for  wages  is  resisted  on  the 
ground  that  he  would  not  do  his  work,  which 
by  the  ship^s  articles  is  to  cause  forfeiture  of 
wages,  it  is  a  good  answer  to  shew  that  the  re- 
fusal to  work  was  caused  by  the  misconduct  of 
the  captain,  which  went  to  indnde  the  men  to 
incur  such  forfeitures.  Train  v.  Bennett,  3 
C.  &  P.  3  ;  M.  &  M.  82. 

Sent  Home  by  Authority  of  Consul.]— The 
plaintiff  was  hired  as  a  mariner  on  board  a  ship 
for  a  specific  voyage.  In  the  course  of  the  voy- 
age he  was  obliged  to  leave  the  ship,  and  was 
sent  to  England  by  authority  of  a  British  consul, 
under  7  &  8  Vict.  c.  112,  ss.  59,  60,  and  13  &  14 
Vict.  c.  93,  as  a  witness  on  a  trial  of  a  person  for 
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an  offence  committed  on  the  high  seas : — Held, 
that  this  operated  as  a  dissolution  of  the  contract, 
and  that  he  could  not  recover  anj  wages  subse- 
quently to  the  period  when  he  was  sent  to 
England.  Melville  v.  De  Wolfe,  4  El.  &  Bl.  844 ; 
3  C.  L.  R.  960 ;  24  L.  J.,  Q.  B.  200 ;  1  Jur.,  N.  S. 
758. 

Action  hrought  before  Proper  Time — ^Admitted 
Snin  due.] — Where  a  seaman  is  restricted  by  the 
ship's  articles  from  demanding  his  wages  until 
the  expiration  of  twenty  days  after  the  ship's 
arrival  at  her  destined  port  and  the  delivery 
of  her  cargo : — Held,  that,  although  the  seaman 
had  commenced  his  action  before  the  expira- 
tion of  the  twenty  days,  he  might  still  recover 
a  sum  which  the  captain  had  admitted  to  be 
due  to  him  for  wages,  and  which  he  had  offered 
to  pay  him.     White  v.  Matti9<m,  2  Stark.  325. 

Dismissal.] — Where  seamen  were  not  to  be 
entitled^  to  their  wages  until  the  voyage  was 
ended,  and  that  voyage  was  to  a  foreign  port, 
and  the  master,  for  no  good  or  legal  cause,  dis- 
missed a  seaman  before  the  ship's  arrival  at  such 
port : — Held,  that  such  seaman  might  immedi- 
ately maintain  an  action  for  his  wages.  Sigard 
V.  Robertg,  3  Esp.  72. 

A  seaman  having  contracted  to  go  a  voyage 
from  A.  to  B.  and  back  again,  with  a  stipulation 
that  he  should  not  be  entitled  to  his  wages  till 
the  end  of  the  voyi^,  cannot  recover  his  wages 
pro  rat&  as  far  as  B.,  though  he  was  there  wrong- 
fully dismissed  by  the  captain  ;  but  his  remedy 
is  either  for  the  breach  of  the  special  contract, 
or  for  such  tortious  act  of  the  captain's,  whereby 
he  was  prevented  from  earning  his  wages.  Hulle 
V.  Heigiitman,  2  East,  145  ;  4  Esp.  75. 

When  Left  Behind  by  Own  Negligence.] — 

A  seaman  shipped  under  articles,  by  which  he 
agreed  that  he  would  sen'e  on  voyages  to  certain 
named  places  and  home  to  the  final  port  of  dis- 
charge of  the  ship,  in  consideration  of  which  ser- 
vices to  be  duly  performed  the  master  agreed  to 
e^y  as  wages  a  certain  sum  per  calendar  month, 
e  was  left  behind  at  one  of  the  places  at  which 
the  ship  stopped  ;  and  the  jury  found  that  there 
was  no  desertion,  but  that  he  had  been  guilty  of 
drunkenness  and  abusive  language,  to  the  sub- 
version of  discipline,  and  was  left  behind  through 
his  own  negligence  : — Held,  that  he  was  entitled 
to  his  wages  up  to  the  time  of  his  being  left  be- 
hind. Button  V.  Tfiompton,  4  L.  R.,  C.  P.  330 : 
38  L.  J.,  C.  P.  225. 

Death  before  Termination  of  Voyage.  J— A  sea- 
man entered  into  articles  to  serve  on  board  the 
ship  R.,  "  bound  from  the  port  of  L.  to  the  S.  S., 
to  procure  a  caigo  of  sperm  oil,  and  to  return 
therewith  to  the  port  of  L.,  where  the  voyage 
was  to  end ; "  instead  of  wages  he  was  to  receive 
a  share  of  the  net  proceeds  of  the  cargo ;  and  it 
was  stipulated  that  no  one  of  the  crew  should 
"  demand  or  be  entitled  to  his  share  of  the  net 
proceeds  of  the  cargo  until  the  arrival  of  the  ship 
at  L.,  and  her  cargo  should  be  there  sold  and  de- 
livered, and  the  money  for  the  same  actually 
received  by  the  owners."  A  cai'go  was  procured, 
the  ship  was  afterwards  condemned  in  a  foreign 
port,  and  the  mariner  accompanied  part  of  the 
cargo  on  its  homeward  voyage  (it  having  been 
transhipped  into  another  vessel,  the  A.),  but  died 
at  sea  :— Held,  that  "  until "  in  the  articles  was 


a  word  of  limitation  of  the  mariner's  right  to 
wages,  and  not  of  postponement  of  payment  of 
them  merely  ;  and,  consequently,  that  as  the  ship 
did  not  return  to  L.,  the  administrator  of  the 
maiiner  was  not  entitjled  to  recover  his  share  of 
the  net  proceeds  of  the  R.'s  cargo,  but  only  to 
recover  on  a  quantum  meruit  for  his  services  on 
board  the  A.  Jesse  v.  i?oy,  1  C,  M.  &  R.  316  ; 
4  Tyr.  626. 

If  a  sailor  hired  for  a  voyage  takes  a  promis- 
sory note  from  his  employer  for  a  certain  sum. 
Provided  he  proceeds,  continues,  and  does  his 
uty  on  boaid  for  the  voyage,  and  before  the 
arrival  of  the  ship  he  dies,  no  wages  can  be 
claimed,  either  on  the  contract  or  on  a  quantum 
meruit.     Cutter  v.  Powell,  6  T.  R.  320. 

ii.  Ditisioji  of  Profits, 

Consideration  for.] — Where  an  agreement  was 
entei*ed  into  between  the  captain  and  the 
mariners,  whereby,  in  consideration  of  their 
faithfully  serving  in  a  fishing  voyage  to  the 
South  Seas  and  back,  they  were  each  to  receive 
a  certain{8hare  of  the  net  proceeds  of  the  cargo 
brought  home,  and  the  owner  was  appointed 
f^nt  to  dispose  of  the  caigo  for  the  benefit  of 
all  concerned  : — Held,  that  an  action  would  not 
lie  against  him  by  one  of  the  mariners  to  recover 
his  share  of  the  net  proceeds,  on  proof  that  the 
defendant  had  sold  the  cargo,  and  that  the  price 
of  it  had  come  to  his  hands,  unless  an  admission 
of  faithful  services  could  be  proved.  Ikans  v. 
Bennett,  1  Camp.  300. 

Sailor  not  a  Partner.] — If  a  sailor  engages  on 
a  whaling  voyage,  and  is  to  receive  a  certain 
proportion  of  the  profits  of  the  voyage  in  lieu  of 
wages,  when  the  cargo  is  sold  he  may  maintain 
an  action  for  his  wages  against  the  captain,  and 
he  will  not  be  considered  as  a  partner.  Wilkin' 
son,  V.  Frasier,  4  Esp.  182. 

iii.  Contrckctfor  Farther  Remuneration, 

What  is  sufficient  consideration.] — No  action 
will  lie  at  the  suit  of  a  sailor  on  a  promise  of 
the  captain  to  pay  him  extra  wages  in  considera- 
tion of  his  doing  more  than  his  ordinary  share  of 
navigating  the  ship.  Harris  v.  Watson,  Peake, 
72. 

Where  a  seaman  signed  articles  containing 
the  following  provision :  "  The  crew,  if  required, 
to  be  transferred  to  any  other  ship  in  the  same 
employ  "  ;  .and  after  serving  for  a  certain  period 
on  one  vessel  was  shipped  by  the  captain's  de- 
sire on  another  vessel  engaged  in  the  same 
trade,  under  which  he  was  to  receive  further  re- 
muneration : — ^Held,  on  the  refusal  of  the  defen- 
dant to  pay  him  at  the  higher  rate,  that  there 
was  no  consideration  for  the  master's  promise  to 
pay  increased  wages,  and  that  there  was  no 
neglect  or  refusal  on  the  part  of  the  defendant, 
so  as  to  render  him  liable  to  the  penalty  im-' 
posed  by  17  &  18  Vict.  c.  104,  s.  187.  Frazer  v. 
Hatton,  12  C.  B.,  N.  S.  512  ;  26  L.  J.,  C.  P.  226  ; 
3  Jur.,  N.  S.  694. 

Where  Ship  Undermanned.] — ^A  ship,  being  on 
a  voyage  from  L.  to  P.  and  back,  when  in  port 
at  P.  became  so  short-handed  that  it  was  dan- 
gerous to  life  to  proceed  with  only  the  reduced 
crew  ;  the  captain,  being  unable  to  procure  ad- 
ditional hands,  voluntarily  promised  the  remain- 
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ing  seamen,  who  were  under  articles  for  the 
whole  voyage,  an  additional  sum  if  they  would 
assist  in  taking  the  ship  to  her  next  port : — 
Held,  that  the  seamen  were  not  bound  to  pro- 
ceed on  the  voyage,  as  it  involved  risk  of  life, 
and  that  the  promise  was  therefore  binding  on 
the  captain.  Hartley  v.  Pontonhy^  7  £1.  &  Bl. 
872  ;  26  L.  J.,  Q.  B.  322  ;  8  Jur.,  N.  S.  746. 

If  in  the  course  of  a  voyage  some  of  the  sea- 
men desert,  and  the  captain,  not  being  able  to 
find  others  to  supply  their  places,  promises  to 
divide  the  wages  which  would  have  become  due 
to  them  among  the  remainder  of  the  crew ;  this 
promise  is  void  for  want  of  consideration.  Stilk 
V.  Myriek,  2  Camp.  317. 

The  plaintiff  and  other  seamen  had  entered 
into  articles  of  agreement  to  serve  for'a  voyage 
from  Liverpool  to  Melbourne  and  home.  At 
Melbourne  several  of  the  crew  deserted,  and  one 
of  the  crew  was  dischaiged  by  the  captain. 
Whilst  the  desertion  was  going  on,  the  captain 
entered  into  a  fresh  agreement  with  the  plaintiff 
and  the  other  remaining  seamen,  to  raise  their 
wages  for  the  remainder  of  the  voyage  : — ^Held, 
that  he  never  was,  under  the  circumstances,  re- 
leased from  the  obligation  of  the  original  ar- 
ticles, and  could  not,  therefore,  maintain  an 
action  to  recover  the  increased  rate  of  wages  for 
the  voyage  home.  Ilarria  v.  Carter^  3  El.  &  Bl. 
559  ;  2  C.  L.  R.  1582 ;  23  L.  J.,  Q.  B.  295  ;  18 
Jur.  1014. 


TTntoaworthy.] — When  a  seaman  signs 


articles  at  a  foreign  port  there  is  an  implied 
warranty  of  seamanship,  and  if  the  ship  is  unsca- 
worthy,  there  is  consideration  for  a  new  contract 
for  extra  reward  to  induce  him  to  sail  in  her. 
Turner  v.  Owen,  3  F.  &  F.  176. 

In  other  Cases.]— The  plaintiff,  at  the  request 
of  a  captain  in  the  royal  navy,  agreed  to  enter 
on  board  his  ship  as  captain's  cook,  he  under- 
taking to  pay  the  plaintiff  over  and  above  the 
government  pay  to  which  his  rating  would  en- 
title him.  The  plaintiff  having  performed  the 
service  : — Held,  that  there  was  a  sufficient  con- 
sideration to  enable  the  plaintiff  to  maintain  an 
action  for  such  wages.  Clutterbuch  v.  Chiffifi,  4 
Scott,  N.  R.  509  ;  1  D.,  N.  S.  479 ;  Car.  &  M. 
273  ;  3  M.  &  G.  842  ;  11  L.  J.,  C.  P.  65  ;  6  Jur.  131. 

A  mariner,  who  has  signed  articles  for  a  voy- 
age at  a  certain  pay  per  month,  cannot  claim 
any  further  wages  or  gratuity  by  usage  or  cus- 
tom.    JSlsworth  V.  Woolmare^  5  Esp.  84, 

Where  a  sailor  sued  for  wages  due  under  the 
ship's  articles,  and  also  for  the  average  price  of 
a  negro  slave,  for  which  there  was  only  a  parol 
agreement  with  the  captain,  and  which  was  not 
mentioned  in  the  articles  : — Held,  that  the  con- 
tract for  the  slave  was  void,  as  being  in  fact  a 
promise  to  pay  further  wages.  White  v.  Wilson, 
2B.  &P.  116. 

iv.  Allowance  for  Short  Provisions, 

When  Granted.] — Owing  to  the  unexpected 
length  of  a  voyage,  the  crew  of  a  vessel  had  been 
put  on  short  allowance.  They  were  allowed 
compensation,  under  17  &  18  Vict.  c.  104,  s.  223. 
TJie  Jos('2)hine,  Swabey,  152. 

V.  Advance  Notes, 
What  are.] — ^A  captain,  on  tlie  eve  of  sailing, 


gave  one  of  the  seamen  an  advance  note  in  the 
following  form  :  **  Ten  days  after  the  ship  Ath- 
lone  sails  from  the  port  of  Liverpool,  the  under- 
signed does  promise  and  agree  to  pay  to  any 
person  who  shall  advance  to  Reuben  Hill  on  this 
agreement,  the  sum  of  6Z.,  provided  Reuben  Hill 
shall  sail  in  the  ship  from  the  port  of  Liver- 
pool" An  outfitter  gave  the  seaman  in  ex- 
change for  the  note  3Z.  lbs,  in  cash,  and  21,  15«. 
worth  of  wearing  apparel ;  but  he  stated,  in 
answer  to  a  question  from  the  court,  that  if  he 
had  advanced  the  whole  amount  in  cash,  be 
would  have  charged  a  discount  of  7}  per  cent. 
The  seaman  having  sailed  with  the  vessel : — 
Held,  that  the  condition  upon  which  the  holder 
of  the  document  was  entitled  to  sue  the  maker 
was  substantially  fulfilled  by  giving  the  seaman 
the  amount  in  money  and  money's  worth.  M^Kune 
V.  JoynsoHj  5  C.  B.,  N.  S.  218  ;  28  L.  J.,  C.  P. 
133  ;  4  Jur.,  N.  S.  760. 


3.  Recovkby  op  Wages. 

a.  Currenoy. 

Conftmetlon  in  Favour  of  Seaman.] — ^When, 
in  a  seaman's  articles,  it  is  covenanted  to  pay 
wages  in  dollars,  sterling  and  not  currency  value 
is  to  b<^  assumed  as  intended,  and  the  wages 
are  to  be  paid  at  the  rate  of  is,  2d,  per  dolUr. 
TJw  Annie  Sherwood,  12  L.  T.  582 ;  13  W.  R. 
641,  965. 

Where  it  was  alleged  that  there  was  a  specific 
covenant  in  seamen's  articles,  duly  read  over  and 
explained  to  the  crew,  that  the  wages  when  due 
should  be  payable  in  United  States  currency  or 
its  equivalent : — Held,  that  the  court  would  not 
enforce  such  a  condition  against  the  seamen, 
from  the  fact  of  its  being  contrary  to  equity  and 
justice,  and  an  imposition  on  them.    lb. 

Where  the  amount  of  wages  due  to  a  seaman 
under  his  contract  was  greatly  lessened  by  a  de- 
preciation of  the  currency  at  the  date  of  his 
claim,  and  it  did  not  appear  at  what  rate  such 
wages  were  to  be  calculated,  the  court  con- 
strued the  uncertain  contract  most  strongly  in 
favour  of  the  seaman,  and  allowed  him  wages  at 
the  fullest  rate.  21ie  Nonpareil,  33  L.  J.,  Adm. 
201. 

b.  Afirainst  whom. 

Charterer  or  Owner — ^Allotment  Note  of  Sea- 
men.]— By  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict  c.  104),  s.  169,  the  wife  of  any 
seaman  in  whose  favour  an  allotment  note  of 
part  of  his  wages  is  made,  may  recover  by  sum- 
mary procedure  the  sum  allotted,  with  costs, 
from  the  owner  or  any  agent  who  has  authorized 
the  drawing  of  the  note.  The  registered  owner 
of  a  ship  entered  into  a  charterparty,  by  which 
he  demised  the  ship  to  the  charterer  for  a  stipu- 
lated period,  and  ported  with  all  control  over  it. 
He  took  possession  of  the  ship,  and  appointed  a 
master,  who  engaged  W.  as  one  of  the  crew,  and 
gave  his  wife  an  allotment  note,  allotting  and 
requiring  the  charterer  to  pay  her  6/.  monthly 
out  of  her  husband's  wages.  The  charterer 
having  become  insolvent : — Held,  that  the  sec- 
tion did  not,  under  the  circumstances,  make  the 
registered  owner  liable  to  pay  the  arrears  due 
under  the  note.  Meiklcreid  v.  West,  1  Q.  B.  D. 
428  ;  45  L.  J.,  M.  C.  91  ;  34  L.  T.  353  ;  24  W.  R. 
703. 


1241 


SHIPPING — Seamen  and  Apprentices. 


1242 


On  Change  of  Ownenhip.]—  MThere  a  change 
of  ownership  in  a  British  vessel  takes  place  by 
sale  in  this  country  whilst  she  is  in  a  foreign 
port,  the  contract  nnder  which  the  crew  shipped 
IS  (quoad  the  new  owner)  at  an  end  ;  but  if  one 
of  the  crew  continues  to  serve  on  board  the  vessel 
at  the  request  of  an  agent  of  the  new  owner 
without  entering  into  any  fresh  articles,  and 
afterwards,  and  before  the  termination  of  the 
contemplated  voyage,  quits  with  the  consent  of 
the  captain  appointed  by  the  new  owner,  he 
may  recover  wages  pro  rat&  against  such  new 
owner.  Bvbins  v.  Potoer,  4  C.  B.,  N.  S.  778  ;  27 
L.  J.,  C.  P.  257  ;  4  Jur.,  N.  S.  810. 

Against  Master.] — It  is  an  established  rule, 
so  ancient  that  its  origin  is  unknown,  that  the 
seamen  may  recover  their  wages  against  the 
master.  The  Salacia,  32  L.  J.,  Adm.  41  ;  9  Jur., 
N.  S.  27  ;  7  L.  T.  440  ;  11  W.  R.  189. 

During  a  voyage  the  ship  was  wrecked,  and 
the  captain  gave  the  mariners  an  order  upon 
the  owners  for  the  amount  of  their  wages  to  the 
date  of  the  wreck,  acknowledging,  at  the  same 
time,  that  he  had  hired  them  by  the  month  : — 
Held,  that,  under  these  circumstances,  no  action 
for  wages  could  be  maintained  by  the  mariners 
against  the  captain,  at  least  without  proving 
tliat  they  had  first  made  a  demand  upon  the 
owners.    Forshoom  v.  Krv^or,  3  Camp.  197. 

Purser.] — ^A  purser's  steward  on  board  a  king's 
ship  cannot  recover  wages  from  the  purser  upon 
an  implied  contract  for  his  services  as  such 
stewaru  on  board  the  ship.  Carter  v.  Hall^  2 
Stark.  361. 


c.  Blffht  to  Sue  Barred  by  Agreement. 

Hade  Abroad.] — If  foreign  sailors  stipulate,  in 
their  own  country,  before  the  commencement  of 
a  voyage,  that  they  will  not  sue  the  captain  for 
any  money  abroad,  but  be  satisfied  with  what 
he  may  advance  them  in  deduction  of  their 
wages  till  they  return  home,  they  cannot  main- 
tain an  action  against  him  for  wages  in  the 
courts  of  this  country.  JohnHon  v.  MachieUn^y 
3  Camp.  44. 

Even  though  the  ship  and  cargo  are  confis- 
cated in  an  English  port,  and  the  voyage  thereby 
ended.     Olenar  v.  Meyer^  2  H.  Bl.  603. 

Hade  with  Part  Owner.] — Where  a  seaman, 
about  to  proceed  on  a  trading  voyage,  entered 
into  and  signed  articles,  whereby  he  agreed  not 
to  sue  for  wages  any  of  the  owners,  except  one, 
who  was  the  captain,  and  who  alone  was  a  party 
to  the  articles  : — Held,  that  he  could  not  sue 
the  other  owners,  although  they  sold  and  re- 
ceived the  proceeds  of  the  cargo,  and  one  of 
them,  the  managing  owner,  adjusted  the  wages, 
and  settled  with  the  seamen.  M^Auliff  v.  Bick' 
nell,  2  C,  M.  &  R.  263  ;  1  Gale,  232  ;  5  Tyr. 
1035. 

d.  Payment  and  Priority. 

Payment.]  —  Payment  to  seamen  by  ship- 
owners before  a  shipping  master  is  no  satisfac- 
tion of  wages  pronounced  for  in  a  suit  in  the 
Court  of  Admiralty.  Tlie  Araminta^  Swabey, 
81 ;  2  Jur.,  N.  S.  310. 

Priority.] — Where  there  are  several  claims  on 


a  ship,  and  the  proceeds  are  insufficient  to  pay 
all,  a  wages  claim  is  preferred  to  a  bottomry  bond 
previously  pronounced  for,  the  bond  having  been 
given  before  the  wages  were  earned.  The  Wil- 
liam F,  Safford,  Lueii.  69. 

A  claim  by  a  person  having  paid  wages  to  a 
ship's  crew,  at  the  request  of  the  master,  on  ac- 
count of  the  ship,  is  in  the  nature  of  a  wages 
claim,  and  entitled  to  the  same  priority.    lb. 

There  is  no  distinction  in  their  right  of  prece- 
dence to  a  bottomry  bond  between  seamen's 
wages  earned  antecedently,  and  t^ose  earned 
subsequently  to  the  execution  of  the  bond. 
Ths  Union,  Lush.  128 ;  30  L.  J.,  Adm.  17  ;  3 
L,  T.  280. 

A  vessel  had  been  pronounced  liable  for  dam- 
age resulting  from  a  collision;  wages  were 
due  to  the  crew  of  the  damaged  ship.  The  pro- 
ceeds of  the  sale  of  the  ship  doing  the  damage 
were  not  sufficient  to  satisfy  both  claims : — 
Held,  that  the  wages  were  not  entitled  to 
priority.     Tlie  Linda  Flor,  4  Jur.,  N.  S.  172. 

Seamen  are  entitled  to  be  paid  their  wages  in 
priority  to  the  master's  clami,  either  for  his 
own  wages  or  for  advances  made  by  him  in  pay- 
ment of  the  seamen's  wages.  The  Solaria ^  32 
L.  J.,  Adm.  41  ;  9  Jur.,  N.  S.  27  ;  8  L.  T.  91 ;  11 
W.  R.  189. 

The  master  and  seamen  next  after  the  salvor 
take  precedence  of  the  shipwright  for  wages 
eamea  before  their  ship  comes  into  the  ship- 
wright's handa  If  foreigners,  they  arc  also  en- 
titled, in  addition  to  such  wages,  to  a  sufficient 
sum  to  take  them  back  to  their  own  country. 
The  Chutaf,  Lush.  606  ;  31  L.  J.,  Adm.  207  ;  6 
L.  T.  660. 


Damages  or  Wages.]— The  owners  of  a 


vessel  who  have  recovered  judgment  against 
another  ship  in  an  action  for  damage  by  collision 
have  a  prior  right  against  the  proceeds  of  such 
shi^  to  seamen  who  have  recovered  judgment 
against  the  same  ship  for  wages  earned  before 
and  after  the  collision.  Tlie  Klin^  8  Adm.  D. 
39  ;  51  L.  J.,  Adm.  77.  Affirmed,  8  Adm.  D. 
129  ;  52  L.  J.,  Adm.  55  ;  49  L.  T.  87  ;  31  W.  R. 
736— C.  A. 

Foreign  Ship.] — The  master  and  crew  of 

a  foreign  ship  arrested  in  this  country  are  entitled 
to  priority  over  a  bottomry  bondholder  in  re- 
spect of  their  expenses  home.  The  Coiataneia, 
.15  W.  R.  183. 

When  a  foreign  ship  is  under  arrest,  and  no 
appearance  is  entered  for  her,  the  court  will 
allow  the  payment  of  wages  and  viaticum  out 
of  freight  m  the  hands  of  a  plaintiff  in  a  bot- 
tomry suit,  and  order  the  discharge  of  the  crew, 
although  there  is  no  suit  instituted  for  their 
wages.     The  Bridgwater,  37  L.  T.  366. 

e.  Practice. 

Before  Jnstioes.]— The  7  &  8  Vict.  c.  112,  s. 
15  (similar  to  s.  188  of  17. &  18  Vict.  c.  104, 
Part  III.,  s.  188),  did  not  give  any  jurisdiction 
to  a  justice  of  the  peace  to  adjudicate  upon  a 
claim  for  wages,  by  the  administrator  of  a  de- 
ceased seaman,  and  such  administrator  was  not 
deprived  of  his  right  of  action.  IloIii?i{j»icorth 
V.  Palmer,  4  Ex.  267  ;  18  L.  J.,  Ex.  409. 

In  Superior  Court— Place  of  Business.]- A 
place  of  occasional  business  is  not  a  residence 
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within  the  meaning  of  the  latter  part  of  the  s. 
189  of  17  &  18  Vict.  c.  102.  The  Blakcney, 
Swabey,  428  ;  5  Jur.,  N.  S.  418. 


Pleading.] — ^To  an  action  by  a  seaman  for 


wages  a  defence  that  17  &  18  Vict.  c.  104,  s.  189 
prohibits  any  suit  in  tf  saperior  court  for  the 
recovery  of  wages  under  50#.  is  not  open  under 
the  plea  of  never  indebted,  but  must  be  pleaded 
specially.  Johnston  v.  Hilherry^  3  H.  &  C.  328. 
A  seaman  having  brought  an  action  for  wages 
to  an  amount  less  than  50/.,  together  with  a 
claim  for  damages  for  an  assault,  the  coort  al- 
lowed the  defendant  (upon  terms)  to  plead  a 
plea  founded  upon  the  188th  and  189th  sections 
of  the  17  &  18  Vict.  c.  104.  Roui  v.  Grant,  5 
C.  B.,  N.  S.  699  ;  6  Jur.,  N.  S.  896, 


Jnriadietioii.]— The  17  &  18  Vict,  c  104, 


6. 189,  bars  a  seaman  from  recovering  wages  less 
than  502.  in  the  Court  of  Admiralty,  except  in 
the  contingencies  therein  specified.  The  Har- 
riet, Lush.  285  ;  5  L.  T.  210. 

The  Court  of  Admiralty  has  no  authority  to 
restrain  seamen  from  proceeding  against  the  ship 
for  their  wages,  however  well  satisfied  it  may  b« 
that  the  owner  is  solvent.  The  Arab,  5  Jur., 
N.  S.  417. 

The  court  has  jurisdiction  to  entertain  a  claim 
by  seamen  for  wrongful  dismissal  and  the  conse- 
qaential  damages.  Tite  Great  Eastern,  1  L.  B., 
Adm.  384  ;  36  L.  J.,  Adm.  15  ;  17  L.  T.  228. 

The  object  of  the  24  &  25  Vict.  c.  10,  s.  10,  is 
to  extend  the  jurisdiction  which  the  Court  of 
Admiralty  had  in  the  ordinary  case  of  wages  to 
the  case  of  wages  under  a  special  contract,  and 
of  disbursements  on  account  of  the  ship.  The 
Nina,  2  L.  B.,  P.  C.  38  ;  87  L.  J.,  Adm.  17  ;  17 
L.  T.  585  ;  5  Moore,  P.  C,  N.  S.  60. 

Foreign  Ship.] — The  Court  of  Admiralty  has 
jurisdiction  to  entertain  a  suit  for  wages  against 
a  foreign  ship,  the  words  of  the  24  &  25  Vict.  c. 
10,  s.  10,  being  "  any "  ship  ;  but  the  court 
ought  not  to  exercise  jurisdiction  without  first 
giving  notice  to  the  consul  of  the  nation  to 
which  such  ship  belongs.    Ih, 

The  protest  of  a  foreign  consul  does  not  ipso 
facto  operate  as  a  bar  to  the  prosecution  of  the 
suit :  but  the  court  ought  to  determine  accord- 
ing to  its  discretion,  judicially  exercised,  whether, 
having  regard  to  the  reasons  advanced  by  the 
consul,  and  the  answers  offered  on  behalf  of  a 
cUumant,  it  is  fit  and  proper  that  the  suit  should 
proceed  or  be  stayed.    Ih, 

A  British  subject  having  shipped  on  board  a 
Portuguese  ship  as  mate,  and  having  signed  an 
agreement  to  be  bound  by  the  law  of  Portugal, 
which  required  him  to  submit  all  differences  be- 
tween the  master  and  seamen  to  the  Portuguese 
consul,  arrested  the  ship,  and  instituted  a  suit 
against  the  owners  in  the  Court  of  Admiralty  in 
England  for  wages,  whereupon  the  Portuguese 
consul  entered  a  protest  against  the  proceedings : 
— Held,  that  the  suit  ought  to  be  dismissed  and 
the  ship  released,  but  without  costs.    Ih. 

Quaere,  whether  17  &  18  Vict.  c.  104,  s.  189, 
applies  to  a  claim  for  wages  earned  on  boai-d  an 
American  ship.  Burns  v.  CJiapman,  5  C.  B., 
N.  S.  481. 

In  an  action  for  wages  and  wmngful  dismissal 
brought  by  persons  domiciled  in  England  against 
a  foreign  ship,  in  which  they  had  served  under 
articles  signed  in  a  port  of  the  country  to  which 


the  ship  belonged,  in  which  action  imprison- 
ment, hardship,  and  ill-treatment  were  alleged, 
the  court  refused  to  interfere  with  the  discretion 
of  the  judge  below  in  declining  to  exercise  juris- 
diction against  the  protest  of  the  consul,  which 
alleged  that,  by  the  law  of  the  country  to  which 
the  ship  belonged,  all  disputes  rating  to  the 
ship,  or  claims  against  the  owner  or  master,  were 
to  be  referred  to  and  decided  by  the  tribunals  or 
consuls  of  that  country.  I%e  Leon  XIIL,  Ward- 
rop  V.  Leon  XIII.  (^Owners'),  8  Adm.  D.  121 ;  5 
A^.  M.  C.  73  ;  52  L.  J.,  Adm.  68  ;  48  L.  T.  770  ; 
31  W.  B.  882— C.  A. 

When  a  ship  has  been  sold  in  a  cause  in  which 
no  appearance  has  been  entered,  and  the  pro- 
ceeds remain  in  the  registry,  til  preliminary 
proceedings  in  a  cause  of  wages  may  be  waived, 
and  the  money  due  paid  out  of  court.  I^e 
Julina,  35  L.  T.  410. 

The  court  will  not  pay  the  money  to  a  foreign 
consul  at  his  request,  but  will  require  the  solici- 
tor of  the  parties  to  satisfy  any  claims  the  con- 
sul may  have  before  receiving  the  money.    Ih. 

Subaiftenee  Money.] — ^A  seaman  who  brings 
a  suit  in  rem  for  the  recovery  of  his  wages  can- 
not have  a  decree  for  wages  or  subsistence 
money  after  the  date  of  the  commencement  of 
his  suit,  although  he  is  retained  in  the  service  of 
the  ship  by  the  master  ;  but  he  will  be  entitled 
to  an  allowance  in  the  way  of  costs  for  deten- 
tion and  subsistence  money  from  the  date  of  the 
institution  of  the  suit  to  the  date  of  the  decree. 
Tlie  Carolina,  34  L.  T.  399. 

Foreign  Seamen's  Passage  Money  aftor  Be- 
eoTory  of  Wages.] — Foreign  seamen,  discharged 
in  Great  Britain,  and  who  recover  wages  in  a 
suit  against  a  foreign  ship  in  which  they  served, 
are  not  entitled  as  of  course  to  their  passage 
money  home,  but  will  obtain  it  when  their  con- 
sul certifies  that  they  have  gone  or  are  about  to 
go  home.     The  Raffaelluccia,  37  L.  T.  365. 

Foreign  Seamen — Seenrity  for  Costs.] — When 
a  cause  of  wages  was  instituted  against  a  foreign 
ship  by  her  master  and  crew,  who  were  also 
foreigners,  and  although  they  were  at  the  time 
in  this  country,  their  only  place  of  residence 
was  on  board  the  ship,  and  the  master  had 
stated  that  he  had  no  means  and  intended  to 
leave  England,  the  court  ordered  them  to  give  a 
security  for  costs  in  130Z.  The  Zvfall,  44  L.  J., 
Adm.  16  ;  32  L.  T.  571 ;  23  W,  B.  328. 

See  also  Pkactice,  XXIIL,  infra. 


f.  Eridenoe. 

If,  in  an  action  for  sailors*  wages  on  articles 
under  seal,  the  words  are,  "  to  which  the  parties 
have  set  their  hands,"  without  saying  "  seals," 
the  plaintiffs  will  not  be  nonsuited,  if  it  appears 
that  they  did  not  mean  to  contract  by  de^. 
Clement  v.  6htnhouse,  5  Esp.  83. 

In  an  action  for  seamen's  wages,  the  plain- 
tiffs might,  under  2  Geo.  2,  c.  36,  give  evidence 
of  the  contents  of  the  ship's  articles,  without 
having  served  a  notice  to  produce  tiiem.  BotO" 
man  v.  Manzelman,  2  Camp.  315. 

The  2  Geo.  2,  c.  36,  requiring  articles  to  be  en- 
tered into  between  the  masters  of  ships  and  the 
mariners,  and  providing  that  the  manners  shall 
not  fail  on  any  suit  for  wages  from  not  produc- 
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ing  the  articles,  did  not  apply  in  the  case  of  a 
British  seaman  entering  on  board  a  foreign  ship 
in  a  British  port.  Dickman  ▼.  Beiuo/i,  3  Camp. 
290. 

4.  Dbsebtiok,  Misconduct,  and  Fobfeitube. 

What  if. J — The  sections  coming;  under  the 
head  of  "  Discipline,"  in  17  &  18  Vict  c,  104, 
have  reference  to  British  ships  alone ;  and  s. 
257  renders  liable  to  a  penalty  every  person  who 
wilfully  harbours  or  secretes  any  seaman  or  ap- 
prentice who  has  deserted  from  his  ship,  and  in 
order  to  conTict  an  offender  under  this  section, 
it  must  be  shewn  that  the  ship  deserted  from  is 
a  British  ship  ;  and  inasmuch  as  by  s.  19  every 
British  ship  must  be  registered,  and  no  ship 
thereby  required  to  be  registered  shall,  unless 
registered,  be  recognized  as  a  British  ship,  proof 
that  the  ship  is  registered  must  also  be  given, 
either  by  the  production  of  the  original  register, 
or  by  an  examined  or  certified  copy  of  it,  as  re- 
quired by  s.  107.  Leary  v.  Lloya^  S  El.  k.  El. 
178  ;  29  L.  J.,  M.  C.  194  ;  6  Jur.,  N.  S.  1246. 

If  seamen  g^  on  shore  on  the  ship's  duty,  and 
when  the  boat  is  about  to  return  request  to  be 
permitted  to  remain  on  shore  to  get  some  victuals, 
which  is  refused,  and  the  boat  goes  without  them, 
if  they  afterwards  go  and  offer  to  return  to  their 
duty  on  board  the  ship  it  is  not  a  desertion. 
Sigard  v.  Roberts,  3  Esp.  71. 

A  sailor,  under  articles  providing  for  a  forfei- 
ture of  wages  in  case  of  breach  of  any  of  his  en- 
gagements, among  which  is  that  of  serving  faith- 
fully during  the  voyage,  can  recover  nothing  if 
he  is  left  aShore  in  the  course  of  it  owing  to  his 
own  fault  in  being  absent,  though  he  had  no  in- 
tention of  deserting.  Sherman  v.  Bennett,  M. 
&  M.  489. 

Deiertion  before  Sailing.] — If  a  seaman,  who 
had  signed  the  articles  of  agreement  required  by 
5  &  6  Will.  4,  c.  19,  previously  to  sailing  on  a 
voyage,  absolutely  deserted  the  ship  (i.  e.,  left  her 
without  any  intention  of  returning)  after  she 
had  been  moored  at  the  port  of  deliveiy,  and  be- 
fore her  cargo  had  been  discharged,  he  did  not 
thereby  incur  a  total  forfeiture  of  his  wages 
under  s.  9,  and  was  only  liable  under  s.  7  to  for- 
feit one  month's  wages.  Bat  if  such  desertion 
took  place  during  the  twenty-four  hours  imme- 
diately preceding  her  sailing,  or  at  any  time 
afterwards  before  she  was  moored  at  her  port  of 
delivery,  he  forfeited  all  his  wages  under  s.  9. 
McDonald  v.  Jopling,  4  M.  &  W.  285. 

After  Arriyal  of  Ship.]— If  there  is  a  clause  in 
the  ship's  articles,  that  the  seamen  may  leave  at 
the  end  of  three  months  if  the  ship  is  in  port  or 
in  perfect  safety,  of  which  the  captain  is  to  be 
the  sole  judge,  and  the  ship  is  in  port  in  safety 
after  three  months,  the  seamen  may  leave  the 
ship  without  the  permission  of  the  captain. 
Neave  v.  Pratt,  2  N.  R.  408. 

Detention  of  Property.!— Where  the  second 
mate  was  ordered,  with  three  other  seamen,  to 
take  the  ship's  boat  and  convey  the  captain  on 
board,  who  had  gone  on  shore  at  the  Mauritius, 
and,  on  their  getting  on  shore,  they  refused  to  re- 
turn with  him,  but  remained  there  all  night,  and 
he  was  obliged  to  get  back  to  his  ship  in  another 
boat,  and  r^eem  his  on  the  following  morning, 
when  such  mate  was  taken  before  a  magistrate 


at  the  Mauritius,  and  committed  to  prison  for  a 
month : — Held,  that  this  was  such  an  act  of  dis- 
obedience as  to  warrant  the  captain  to  detain  his 
property  on  board  the  vessel  by  way  of  forfeiture ; 
and,  consequently,  that  trover  could  not  be  main- 
tained against  the  captain  for  such  detention. 
Wmtherpen  v.  Laidler,  8  Moore,  37. 

Endangering  Safety  of  Ship.] — ^To  sustain  an 
indictment  for  a  misdemeanor  under  17  &  &  18 
Vict.  c.  104,  s.  239,  it  is  not  necessary  that  the 
act  done  or  omitted  should  be  followed  by  actual 
loss,  destruction,  or  damage  of  such  ship.  Reg. 
V.  Gardner,  1^.  &  F.  669. 

Owing  to  Xiscondnct  of  Offioers.] — If  a  master 
by  inhuman  treatment  compels  a  sailor  to  quit  a 
sliip,  it  is  not  such  a  desertion  as  will  amount  to  a 
forfeiture  of  his  wages  for  the  voyage  performed. 
Limland  v.  Stepheiis,  3  Esp.  269. 

To  a  declaration  by  a  seaman  for  wages,  the 
defendant  pleaded  that  the  plaintiff  had  been  en- 
gaged as  a  seaman  on  board  the  Candace,  a 
British  registered  ship,  for  a  voyage  from  Liver- 
pool to  San  Francisco  and  back,  and  had  during 
the  voyage,  and  while  he  belonged  to  the  ship  at 
San  Francisco,  deserted  from  the  ship,  within  the 
meaning  of  the  7  &  8  Vict.  c.  112,  s.  9  ;  and  that 
the  plaintiff  afterwards,  and  while  he  was  such 
deserter,  engaged  himself  as  a  seaman  for  the  voy- 
age back  to  England  from  San  Francisco  with 
the  defendant,  as  the  master  of  another  ship,  for 
wages  for  which  this  action  was  brought.  Repli- 
cation, that  while  the  plaintiff  was  serving  as 
seaman  on  board,  the  captain  and  officers  flogged 
and  punished  him  with  great  and  unreasonable 
craelty  and  severity,  and  that  such  flogging  and 
punishment  were  not  rendered  necessary  by 
mutinous  or  improper  conduct,  but  were  un- 
necessary and  unreasonable ;  that  the  plaintiff 
requested  the  captain  and  officers  to  desist,  which 
they  refused  to  do,  whereupon  the  plaintiff, 
having  reasonable  grounds  to  believe  that  they 
would  continue  to  flog  and  punish  him  with 
great  and  unreasonable  cruelty  and  severity,  in 
order  to  escape  therefrom  deserted  from  the 
ship  : — Held,  a  good  answer  to  the  plea.  Edward 
V.  Trevellick,  4  El.  &  Bl.  59  ;  2  C.  L.  R.  1605  ; 
24  L.  J.,  Q.  B.  9  ;  1  Jur.,  N.  S.  110. 

The  plaintiff  also  replied  that  he  was  a  negro, 
and  that  negroes  are  bought  and  sold  as  slaves  in 
divers  states  of  the  United  States  ;  that  he  was 
serving  on  board  the  Candace,  and  before  he  de- 
serted, the  captain  of  the  ship  threatened  to  sell 
him,  the  plaintiff,  as  a  slave  to  citizens  of  the 
United  States  ;  that  San  Francisco  is  situated  in 
one  of  the  United  States,  to  wit,  in  Callfomia, 
and  that  the  plaintiff  had  just  and  reasonable 
grounds  for  believing  and  did  believe  that,  on  the 
arrival  of  the  ship  at  San  Francisco,  the  captain 
was  about  and  meant  to  carry  his  threat  into 
execution;  and  that,  in  order  to  prevent  the 
captain  from  selling  him  as  a  slave,  the  plaintiff 
deserted  : — Held,  no  answer  to  the  plea.    lb. 

Vessel  Plundered.] — If  a  sailor  executed  the 
articles  prescribed  by  37  Geo.  3,  c.  73,  and  served 
accordingly,  and  during  the  voyage  part  of  the 
cargo  was  plundered,  but  by  whom  could  not  be 
ascertained,  he  did  not,  in  consequence  of  such 
plunderage,  forfeit  his  wages.  ITiompson  v.  Chi* 
lins,  1  N.  R.  347. 

Compensation.] — By  a  clause    in  the  ship's 
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articles  of  a  South  Sea  whaler,  the  aeamen  serving 
on  board  were  to  lose  their  wages  if  they  did  not 
retam  with  the  ship  to  the  port  of  London. 
After  serving  twenty-seven  months,  some  of  the 
seamen  were,  with  the  consent  of  the  captain, 
exchanged  into  another  ship  for  others  belonging 
to  that  ship  : — Held,  that,  if  these  seamen  had 
lost  their  wages  under  the  articles,  they  could  at 
any  rate  receive  a  reasonable  compensation  for 
their  services.    Hillyard  v.  Mount,  3  C.  &  P.  93. 

Waiver.] — If  seamen  have  incurred  a  ^rfei- 
ture  of  their  wages,  and  in  a  time  of  distress, 
when  the  ship  is  aground,  the  captain*  calls  on 
those  seamen  to  assist  in  getting  her  off,  this  is 
no  waiver  of  the  forfeiture  ,*  but  if  the  captain 
continues  them  in  their  work  after  the  peril  is 
over  it  is  otherwise.  Train  v.  Bennett,  3  C.  &  P. 
S  ;  M.  &  M.  82. 

Where  it  is  provided  by  a  ship's  articles  that 
any  of  the  crew  who  shall  absent  themselves 
from  the  ship  without  leave  shall  forfeit  their 
w^ages  ;  if,  after  one  of  the  crew  has  so  absented 
himself,  the  master  receives  him  back  again,  and 
allows  him  to  work  like  the  others,  the  forfeiture 
is  waived  and  the  wages  are  recoverable.  Miller 
V.  Brant,  2  Camp.  690. 

Time  for  Proceeding.] — The  Merchant  Ship- 
ping Act,  1864,  s.  267,  makes  it  an  offence  to  per- 
suade or  attempt  to  persuade  any  seaman  to 
neglect  or  refuse  to  join,  or  to  desert  from  his 
ship  ;  by  s.  525  no  conviction  for  any  offence 
shall  be  made  in  any  summary  proceeding,  un- 
less such  proceeding  is  commenced  within  six 
months  after  the  commission  of  the  offence  ;  or 
if  both  or  either  of  the  parties  to  such  proceed- 
ing happen  during  such  time  to  be  out  of  the 
United  Kingdom,  unless  the  same  is  commenced 
within  two  months  after  they  both  first  happen 
to  arrive  or  to  be  at  one  time  within  the  same  : 
— Held,  that  "  parties  to  the  proceeding  "  meant 
the  seaman  and  the  person  persuading  or  attempt- 
ing to  persuade ;  and  that  if  either  of  them 
leaves  the  kingdom  during  the  six  months  after 
the  commission  of  the  offence,  an  information 
may  be  laid  within  two  months  of  his  return, 
Auntin  v.  Oltten,  3  L.  R.,  Q.  B.  208 ;  37  L.  J., 
M.  C.  34  ;  18  L.  T.  637  ;  9  B.  &  S.  46. 

Informal  Engagement.]  —  Held,  also,  that 
the  offence  might  be  committed,  although  the 
formalities  required  by  s.  150  in  the  engagement 
of  the  seaman  had  not  been  complied  with.    Ih, 

A  seaman  engaged  by  the  master,  and  taken 
to  sea  without  any  such  written  agreement 
having  been  entered  into  between  them  as  was 
rendered  necessary  by  7  &  8  Vict.  c.  112,  s.  2. 
was  not  a  seaman  or  a  mariner  within  11  &  12 
Will.  3,  c.  7,  8.  9,  and  tiierefore  was  not  liable 
under  that  section  for  making  a  revolt  by  desert- 
ing his  vessel  in  port,  and  inducing  the  rest  of 
the  crew  to  do  the  same.  Beg,  v.  Smith,  3  Cox, 
C.  C.  443. 

Summary  Proceeding  ezolndes  Civil  Bemedy.] 
—The  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  6.  243 — which  enables  a  seaman 
who  neglects  without  reasonable  cause  to  join  his 
ship  to  be  punished  upon  proceedings  before  a 
court  of  summary  jurisdiction  with  imprison- 
ment and  forfeiture  of  part  of  his  wages — ^by  im- 
plication takes  away  any  other  rcmeidy  against 


the  seaman  for  the  breach  of  contract,  and  the 
shipowner  cannot,  where  the  amount  which  he 
claims  does  not  exceed  10/.,  take  proceedings  for 
the  recovery  of  damages  under  the  Employers 
and  Workmen  Act,  1875  (38  &  39  Vict  c.  90),  s. 
4.  Great  Northern  SteamMp  FUhing  Coin* 
pany  v.  Bdgekill,  11  Q.  B.  D.  225. 

Evidence  of.] — A  seaman  having  remained 
ashore  all  night  at  a  foreign  port,  the  master 
went  to  the  consul  without  any  notice  to  the 
seaman,  and  obtained  his  certificate,  with  an  in- 
dorsement thereon  that  the  seaman  had  deserted. 
In  a  summary  proceeding  before  justices  in  this 
country  by  the  seaman  to  recover  his  wages,  the 
consul's  certificate  is  not  conclusive  evidence  of 
the  fact  of  desertion.  Lewis  v.  Jewhurgt,  15 
L.  T.  275. 


5.  Captain's  Authority  to  Punish. 

In  what  CaecB.] — The  captain  of  a  merchant 
ship,  lying  in  a  foreign  port,  sent  a  seaman,  who 
had  committed  mutiny,  on  shore,  into  the  cus- 
tody of  the  local  authorities,  and  procured  him 
to  be  flogged  and  imprisoned  : — Held,  that  the 
captain  was  answerable,  having  taken  an  active 
part  in  the  proceedings,  and  not  merely  lodged 
his  complaint.  A  it  hi  n  v.  Bed  well,  M.  &.  M. 
68. 

Where  C,  a  mariner  on  board  an  East  India- 
man  at  anchor  in  the  bay  of  Canton,  within  two 
miles  of  Macao,  and  within  hail  of  several  other 
vessels,  having  been  guilty  of  disorderly  conduct 
in  the  absence  of  the  captain,  was,  upon  the 
captain's  return  to  the  ship  four  days  afterwards, 
ordered  to  be  flogged,  upon  which  L.,  a  mariner 
on  board  the  same  ship,  resisted  the  execution  of 
the  captain's  orders,  and  was  guilty  of  riotous 
and  mutinous  conduct,  for  which,  by  command 
of  the  captain,  he  ^s-as  flogged  : — Held,  that  the 
captain  was  justified  in  flogging  L. ;  and  that 
the  authority  of  the  captain  to  inflict  moderate 
punishment  is  not  confiiied  to  a  case  where  the 
vessel  is  at  sea  beyond  the  reach  of  assistance  ; 
and  that  such  punishment  need  not  be  inflicted 
immediately  upon  the  act  being  done  for  which 
the  punishment  is  inflicted.  Lamb  v.  Burnett, 
1  C.  &  J.  291  ;  1  Tyr.  265.  See  also  Brovghton 
V.  Jackson,  18  Q,  B.  378 ;  21  L.  J.,  Q.  B.  265  ; 
16  Jur.  886. 

It  is  the  duty  of  the  captain  of  a  merchant 
vessel,  in  case  of  misconduct  of  one  of  the  crew, 
previously  to  the  infliction  of  punishment,  to  in* 
stitute  inquiry,  with  the  assistance  of  others,  and 
to  have  the  result  entered  in  the  log.  Murray 
V.  Moutrie,  6  C.  &  P.  471. 

A  seaman  employed  in  cutting  blubber  on 
board  a  whaler,  in  consequence  of  a  quarrel  with 
the  captain  followed  by  a  blow  from  the  mate^ 
threw  down  his  knife,  and  refused  to  do  any 
more  work  in  the  ship  : — Held,  that  such  con- 
duct was  an  act  justifying  moderate  punish* 
ment ;  and  that,  although  the  punishment  was 
excessive,  yet,  if  the  seaman,  by  some  concession, 
might  have  put  an  end  to  it,  and  refused,  he~ 
could  not  recover  damages  for  the  continuation 
of  the  punishment  after  such  refusal.    lb, 

Sridence  in  Action  against  Captain.] — In  an 
action  against  the  captain  of  an  East  Indiaman, 
for  flo^ng  the  plaintiff  (a  gunner's  mate)  on 
boanl  the  ship,  the  latter  cannot  give  evidence 
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as  to  his  being  of  a  respectable  family  and  con- 
nexionsi  unless  these  circumstances  could  be 
proved  to  have  been  known  to  the  captain  at  the 
time.    Rhodes  v.  Leachy  2  Stark.  516. 

6.  FOHQTNO  C£BTIFICATE  OF   CHABAGTEB. 

A  master  having  made  and  signed  a  report  of 
a  seaman's  character,  upon  his  discharge,  in  the 
form  sanctioned  by  the  Board  of  Trade,  the  ship- 
ping master  gave  the  seaman  a  copy  of  such 
report.  A.  knowingly  and  fraudulently  made  a 
fac-simile  of  this  report,  but  instead  of  writing 
the  letter  M.,  which  stood  in  the  original  to  indi- 
cate that  the  seaman's  character  for  ability  and 
conduct  was  middling,  wrote  "  G.,"  indicating 
that  it  was  good  : — Held,  that  A.  was  guilty  of 
an  offence  within  17  &  18  Vict.  c.  104,  g.  176. 
Beg.  V.  Wiltm,  Dears.  &  B.  C.  C.  558  ;  27  L.  J., 
M.  C.  230  ;  4  Jur.,  N.  S.  670. 

7.  Pbotkction  fbom  Impositiok. 

Persont  going  on  Board  before  final  Arriyal  of 
Ship.] — ^A.  was  charged  under  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  237, 
with  boarding,  without  the  permission  of  the 
master,  a  ship  '*  about  to  arrive  at  her  place  of 
destination  before  her  actual  arrival  in  dock  or 
at  the  place  of  her  discharge."  The  ship,  at  the 
time  he  boarded  her,  had  just  entered  the  Cum- 
berland Basin,  in  the  port  of  Bristol,  at  7 
P.M.  The  basin  is  divided  from  the  River  Avon 
by  dock  gates,  and  is  a  complete  dock,  forming 
part  of,  but  divided  by  other  dock  gates  from,  the 
rest  of  the  docks.  There  are  quays  in  the  basin, 
but  the  ship  was  not  intended  to  discharge  in 
the  basin  ;  she  remained  in  the  basin  all  night, 
and  the  next  morning  she  was  moored  further  in 
the  floating  harbour,  and  discharged  her  cargo  at 
the  quay  there.  The  justices  dismissed  the  com- 
plaint : — ^Held,  that  the  ship  had  not  arrived  "  at 
her  place  of  destination  "  by  merely  arriving  in 
the  port  of  Bristol,  and  that  she  had  not 
^*  actually  arrived  at  her  place  of  discharge," 
which  was  the  quay  where  she  ultimately  did 
discharge  ;  but  that  she  had  actually  arrived  in 
dock,  within  the  meaning  of  the  section,  al- 
though the  dock  was  not  the  dock  in  which  she 
ultimately  dischai^ged ;  and  that  the  justices' 
decision  was  therefore  right.  Attwood  y.  Case^ 
1  Q.  B.  D.  134  ;  45  L.  J.,  M.  C.  20  ;  33  L.  T.  607  ; 
24  W.  R.  94. 
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I.    CONTBACT  FOB  SALE. 

Written  Agreement  for — NeceButy  of  Regis- 
tration.]— ^An  agreement  in  writing  to  transfer  a 
ship  does  not  require  to  be  registered  under  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict, 
c.  104),  s.  55,  nor  need  the  specisJ  description  of 
the  ship  sold  required  by  that  section  to  bo  in- 
serted in  a  bill  of  sale  transferring  the  ship  be 
contained  in  such  agreement.  The  plaintiff 
agreed  in  writing  with  the  defendant  to  sell,  and 
the  defendant  agreed  to  purchase,  a  yacht  be* 
longing  to  the  plaintiff  for  the  sum  of  2,600/., 
whereof  the  plaintiff  w&s  the  registered  owner, 
on  condition  that  the  defendant,  should  be  at 
liberty  to  rescind  the  said  agreement  should  the 
yacht  prove  unsound.  The  defendant  refused  to 
carry  out  his  part  of  the  agreement,  and  the 
plaintiff  brought  an  action  against  the  defendant 
for  specific  performance,  or,  in  the  alternative, 
2,600Z.,  and  for  damages  for  breach  of  contract. 
The  defendant  pleaded  that  the  agreement,  if 
any  was  made,  was  not  a  bill  of  sale,  no/  was  it 
registered,  nor  did  it  contain  a  sufficient  descrip- 
tion of  the  yacht,  as  required  by  the  Merchant 
Shipping  Act,  1854.  The  plaintiff  demurred  : — 
Held,  that  s.  55  of  the  Merchant  Shipping 
Act,  1854,  applies  to  the  actual  instrument  by 
which  the  ship  is  to  be  transferred,  and  not  to  an 
agreement  to  transfer.  .Batthyany  v.  JSouchj  50 
L.  J.,  Q.  B.  421 ;  44  L.  T.  177  ;  29  W.  R.  665. 

An  unregistered  contract  for  the  sale  of  shares 
in  a  British  vessel  could  not  be  enforced  in 
equity  before  the  passing  of  the  25  &  26  Vict, 
c.  63,  8.  3.  Bughes  v.  MorrU,  2  De  G.,  M.  &  G. 
349  ;  21  L.  J.,  Ch.  761 ;  16  Jur,  603  ;  S.  P., 
APQUmont  v.  Rankin,  2  De  G.,  M.  &  G.  4a3  ;  22 
L.  J.,  Ch.  554  ;  Liverpool  Borough  Bank  v. 
Turner,  2  De  G.,  F.  k  J.  502  ;  30  L.  J.,  Ch.  379  ; 
Boyson  v.  Oibson,  4  C.  B.  121  ;  16  L.  J.,  C.  P.  147. 

Szeontory  Contract — ^Recital  of  Begiatry.] — 
An  action  would  not  lie  for  the  breach  of  an 
executory  contract  for  the  sale  or  transfer  of  a 
ship,  unless  the  contract  contained  a  recital  of 
the  certificate  of  registry  pursuant  to  the  pre- 
vious statute,  8  &  9  Vict.  c.  89,  s.  34.  Dvnoan  v. 
nndall,  13  C.  B.  258  ;  22  L.  J.,  C.  P.  137  ;  17 
Jur.  347. 

Payment  of  Samest.] — Trover  was  held  to  lie 
for  a  ship,  where,  upon  a  bargain  of  exchange, 
the  contract  and  delivery  were  fully  completed 
by  the  payment  of  earnest.  James  v.  Pricey  Loff  t, 
219. 

Illegal  Stipulation  in.] — A  stipulation,  in  a 
contract  for  the  purchase  of  a  ship  made  with  a 
shipbuilder,  that  a  certificate  shall  be  delivered 
to  the  purchaser  by  the  builder,  for  the  purpose 
of  enabling  the  former  to  obtain  a  register  as 
owner,  under  3  &  4  Will.  4,  c.  55,  ss.  15,  25, 
before  the  masts  were  on  board,  and  before  the 
ship  was  in  a  sufficiently  forward  state  for  the 
measurement  required  to  be  made  by  that  act, 
did  not  render  such  contract  illegal.  Oo$9  v. 
Quinton,  3  M.  &  G.  825  ;  4  Scott,  N.  R.  471 ;  12 
L.  J.,  C.  P.  173  ;  7  Jur.  901. 

8  8 
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Irregolar^Effeot  of,  againit  Wrongdoer.] — 

The  plaintiff  bought  and  paid  for  a  ship  stranded 
on  the  English  coast,  bat  the  transfer  was  not 
regular ;  he  tried  to  save  her,  but  she  went  to 
pieces  ;  the  defendant  possessed  himself  of  parts 
of  the  wreck  which  drifted  on  his  farm  : — Held, 
that  the  plaiu  tiff's  possession  enabled  him  to 
recover  them  in  trover,  Sutton  v.  Buck,  2  Taunt. 
302. 

Parol  Evidence  to  Bhew  Alteration.]— £.,  as 

agent  to  H.,  agi'eed  to  sell  a  ship  to  S.,  and  a 
written  contract  was  signed  by  8.  The  contract 
was  forwarded  to  H.,  who  made  an  alteration 
therein,  and  returned  it  to  E.,  who  thereupon 
produced  the  written  contract,  as  altered  by  H., 
to  S.,  who  assented,  without  resigning  the  con- 
tract : — Held,  that  parol  evidence  was  admissible 
to  shew  that  S.  assented,  without  re-signing,  to 
the  alteration  made  by  H.  in  the  contract  after 
S.  had  affixed  his  signature.  Stewart  v.  Eddoweif 
and  Hudson  v.  Stewart,  9  L.  R.,  C.  P.  311 ;  43 
L.  J.,  C.  P.  204  ;  30  L.  T.  333  ;  22  W.  R.  534. 

Varying  by  Evidence  of  prior  Contract] — An 
agreement  for  the  sale  of  a  ship  and  kintlage 
will  not  be  varied  or  controlled  by  a  prior  con- 
tract for  the  purchase  of  the  latter  only.  La7io 
V.  Aeale,  2  Stark.  105. 

Warranty  by  Bubseqnent  Bill  of  Sale.] — A 
contract  by  parol,  or  by  letter,  having  been 
entered  into  for  the  sale  of  a  ship,  with  a  war- 
iiuity,  a  subsequent  bill  of  sale,  not  containing 
any  contract  of  wnrranty,  does  not  necessarily 
destroy  the  previous  warranty,  supposing  there 
is  no  evidence  that  the  parties  did  not  intend 
that  it  should  continue.  Stuckey  v.  Bailey,  3 
F.  &  F.  1. 

Exiitence  of  Snbject-lCatter — Implied  War- 
ranty.]— By  a  deed-poll,  A.  sold  to  B.  a  ship, 
with  its  masts,  tackle  and  appurtenances,  and 
covenanted  that  he  had  good  right,  full  power, 
and  lawful  authority  to  grant,  bargain,  sell, 
assign  and  set  over  the  premises : — Held,  that 
this  was  a  covenant  that  the  subject-matter  of 
the  transfer  existed  in  the  character  of  a  ship,  at 
the  date  of  the  deed  ;  and  if  it  was  physically 
destroyed,  or  had  ceased  to  answer  the  designa- 
tion of  a  ship,  the  covenant  was  broken.  Barr 
V.  Oihson,  3  M.  &  W.  390. 

Condition  precedent  —  ''Ship  now  at  Ban- 
goon.'*] — In  an  action  by  the  vendors  against 
their  vendees  for  refusal  to  accept,  evidence  was 
given  to  shew  the  circumstances  under  which 
the  contract  was  made,  and  that  it  was  of  vital 
importance  that  the  vessel  should  be  in  the  port 
named  at  the  time  of  making  the  contract.  The 
jury  found  that  the  condition,  ''  ship  now  at 
Rangoon,"  had  not  been  fulfilled,  ana  that  it 
was  a  condition  absolutely,  vital : — Held,  that  it 
was  rightly  left  to  the  jury  to  say  under  what 
circumstances  the  contract  was  made,  and  that 
the  words  *'  ship  now  at  Rangoon  *'  amounted  to 
a  warranty  justifying  the  defendants  in  saying 
that  there  had  been  a  failure  of  performance  of 
a  condition  precedent,  and  in  refusing  to  carry 
out  the  contract.  OppenhMm  v.  Fraser,  34  L.  T. 
524. 

Held,  also,  that  the  finding  of  the  jury  was 
rightly  taken  as  an  element  in  enabling  the 
court  to  say  that  the  words  amounted  to  a  con- 
dition precedent.    /^. 


Bemoving  Ship  after  Contract  for  Sale.] 
— A  shipowner  of  Hamburg  made,  at  Ham- 
burg, an  agreement  with  a  domiciled  English- 
man for  the  sale  to  the  Englishman  of  a 
Hamburg  ship  whenever  she  might  return  from 
the  voyage  on  which  she  then  was.  The  ship 
returned,  and  was  by  the  owner  ordered  to 
proceed  to  Sunderland.  The  master  of  the  ship, 
who  was  authorized  by  the  shipowner  to  act  as 
his  agent  in  the  sale,  refused  to  deliver  the  ship 
except  on  certain  terms.  The  purchaser  filed  a 
bill  against  the  owner  and  the  master  for  spe- 
cific performances.  He  obtained  leave  to  sub- 
stitute service  on  the  master  for  the  owner,  and 
moved  for  an  injunction  to  restrain  the  defen- 
dants from  removing  the  ship  out  of  the  juris- 
diction : — Held,  that  the  court  had  jurisdiction 
to  restrain  the  defendants  from  removing  the 
ship,  and  injunction  granted.  Hart  v.  Herwig, 
8  L.  R.,  Ch.  860 ;  29  L.  T.  47  ;  21  W.  R.  663. 


2.  Title. 

a.  By  BiU  of  Sale. 

Mode  of  Transfer  by.]--Under  the  17  &  18 
Vict.  c.  104,  sales  of  ships  can  only  be  made  in 
the  manner  prescribed  by  the  statute.  Liverpool 
Borough  Bank  v.  Turner,  1  Johns,  k  H.  159 ; 
29  L.  J.,  Ch.  872  ;  6  Jur.,  N.  S.  935  ;  8  W.  R. 
730,  Affirmed,  2  De  G.,  F.  &  J,  502  ;  30  L.  J., 
Ch.  379  ;  3  L.  T.  494. 

A  mere  literal  deviation  from  the  form  of  con- 
veyance of  a  ship  prescribed  will  not  render  it 
void.     Taylor  v.  Kinloch,  1  Stark.  175. 

Notwithstanding  the  26  Geo.  3,  c.  60,  s.  17, 
enacted  that  a  bill  of  sale  of  a  ship  should  be 
absolutely  void,  unless  the  certificate  of  the 
registry  was  truly  and  accurately  inserted  therein, 
a  mere  clerical  mistake  would  not  vitiate  it. 
Bollciton  V.  Smith,  4  T.  R.  161. 

A  bill  of  sale  of  a  ship  is  not  void,  although  it 
omits  to  set  forth  the  true  consideration,  and  is 
not  stamped  with  an  ad  valorem  stamp  ;  but  the 
parties  thereto  arc  liable  to  a  penalty.  Robinson 
V.  Macdonncll,  5  M.  &  8.  228. 

A  bill  of  sale  made  to  a  trustee  for  the  benefit 
of  underwriters,  whose  names  are  not  stated,  is 
not  prim&  facie  void,  because  contrary  to  the 
Register  Acts.  Heath  v.  Hubbard,  4  East,  110  ; 
4  Esp.  205. 

Where  a  bill  of  sale,  though  executed  by  the 
person  named  for  that  purpose  by  the  plaintiff, 
the  then  owner  of  the  ship,  and  purporting  in 
all  other  respects  to  be  made  in  conformity 
with  the  certificate  of  sale,  was,  in  fact,  made 
for  less  than  the  minimum  price  specified  in 
the  certificate,  and  the  ship  was  registered  in 
the  name  of  the  purchaser  as  sole  owner : — 
Held,  that  the  registry  was  void  ;  and  the  ship 
having  been  sold  by  arrangement  pending  a  suit 
that  the  plaintiff  was  entitled  to  the  net  pro- 
ceeds of  the  sale.     Orr  v.  Dickinson,  infra. 

When  Kecessary.l — A  vessel  which  had  been 
registered,  was  by  the  owners  used  for  the  space 
of  four  years  as  a  mere  coaling  hulk  and  work- 
shop, moored  at  one  of  their  coaling  stations ; 
she  was  then  transferred  by  them,  under  an 
agreement  in  writing,  to  a  company  to  which 
the  owners  transferr^  their  business.  She  was 
described  in  the  agreement,  and  also  in  an  in- 
voice delivered,  as  a  coal  hulk: — Held,  as  a 
matter  of  f ^ct^  that  under  the  circumstances  of 


1253 


SHIPPING— iSofc,  Transfer,  and  Mortgage. 


1254 


the  case  she  was  not  a  ship,  at  any  rate  as  be- 
tween the  parties,  so  as  to  be  by  17  &  18  Vict, 
-c.  104, 8.  53,  transferable  only  by  bill  of  sale,  and 
therefore  that  the  property  in  her  passed  to  the 
comoany.  European  and  Australian  Royal 
Man  Company  v.  Peniruular  and  Oriental 
Steam  Xarigation  Cmnpany^  12  Jur.,  N.  S.  909  ; 
14  L.  T.  704  ;  14  W.  R.  843. 

Testing  of  the  Property.]— The  property  of  a 
ship  vests  in  the  purchaser,  instantly  upon  the 
execution  of  the  bill  of  sale.  Huhhard  v.  John- 
ft  one  J  3  Taunt  177. 

The  non-registration  of  a  ship,  required  by 
8  &  9  Vict.  c.  89,  Bs.  37, 38,  by  the  first  purchaser, 
•did  not  affect  the  title  of  a  subsequent  bond,  fide 
purchaser.  The  Australia^  13  Moore,  P,  C.  C. 
132 ;  Swabey,  486. 

Under  17  &  18  Vict.  c.  104,  s.  79,  the  registry 
•of  a  bill  of  sale,  which,  though  purporting  to  be 
valid,  so  that  the  registrar  has  no  alternative 
but  to  register  it,  is  in  fact  invalid,  gives  no  title, 
even  at  law,  to  the  person  thereby  registered  as 
:sole  owner  of  the  ship.  Orr  v.  Dlchinson,  John- 
^n,  1  ;  28  L.  J.,  Ch.  516  ;  5  Jur.,  N.  S.  672, 

The  property  in  a  ship  passes,  as  between  the 
vendor  and  his  assignees  and  the  vendee,  by  a 
bill  of  sale,  although  the  tranter  is  not  registered 
j)ursuant  to  the  Merchant  Shipping  Act,  1854. 
Staplcton  V.  Ilaymm,  2  H.  &  C.  918  ;  33  L.  J., 
Ex.  170 ;  10  Jur.,  N.  S.  497  ;  9  L.  T.  655 ;  12 
W.  R.  317. 

The  duty  to  register  a  transfer  of  ownership 
rests  with  the  vendee  ;  the  bill  of  sale  entirely 
divests  the  title  of  the  vendor ;  immediately  on 
the  execution  of  the  bill  of  sale  the  vendor  be- 
•comes  entitled  to  all  the  benefits  of  ownership, 
And  he  takes  with. them  all  the  concurrent  lia- 
bilities. The  Spirit  of  the  Ocean,  34  L.  J.,  Adm. 
74  ;  12  L.  T.  239. 

What  paises  by.]— A  bill  of  sale  of  a  whaler 
absent  on  a  fishing  adventure,  together  with  all 
masts,  &c.,  boats,  oars,  and  appurtenances,  does 
not  pass  the  cargo  of  oil,  &c.,  acquired  during 
the  adventure.    Langton  v.  Ilorton,  5  Beav.  9. 

Purchase  by  an  Infant.]— A  transfer  of  a 
vessel  by  a  bill  of  sale,  under  17  &  18  Vict.  c.  104, 
8.  55,  to  a  bond,  fide  purchaser  for  value,  vests 
the  property  in  such  vessel  in  the  transferee 
from  the  moment  of  its  execution,  and  gives  him 
a  good  title  against  the  assignees  of  his  vendor 
for  seising  and  selling  the  vessel  under  the  bank- 
ruptcy of  the  latter,  although,  until  I'egistration 
of  the  transfer,  the  transferee  could  not  have 
transferred  the  vessel  to  a  purchaser  from  him- 
self. Stapleton  v.  Haymen^  2  H.  &  0.  918  ;  33 
L.  J.,  Ex.  170  ;  10  Jur.,  N.  S.  497  ;  9  L.  T.  656  ; 
12  W.  R.  317. 

On  a  purchase  of  a  vessel  by  a  person  under 
twenty-one,  the  vendor  becomes  a  trustee  in 
equity  for  the  purchaser,  until  the  latter,  on 
coming  of  age,  is  enabled  to  make  the  declara- 
tion of  ownership  required  by  17  &  18  Vict, 
c.  104,  s.  38,  previously  to  registering  the  vessel 
in  his  own  name  ;  and  s.  3  of  the  25  &  26  Vict. 
€.  63,  expressly  recognizes  and  gives  effect  to 
such  an  equitable  right,  and  enables  it  to  be  en- 
.  forced.    /&, 

Whether  Absolute  or  Conditional.]— A  bill  of 
sale  of  some  shares  in  a  ship  was  executed  to  T., 
a&d  with  it  a  declaration  of  ownership,  as  re- 


!  quired  for  registration.  T.  did  not  register  the 
instrument  for  more  than  four  years,  although 
he  knew  that  this  proceeding  would  be  necessary 
to  complete  his  title  as  part  owner.  He  sought 
to  have  the  vessel  sold,  and  accounts  taken  be- 
tween him  and  the  defendant.  The  defendant 
alleged  that  the  bill  of  sale  had  been  given  by 
him  only  as  security  for  a  loan  which  had  since 
been  fully  paid.  On  several  occasions  T.  ac- 
cepted portions  of  the  ship's  earnings,  without 
requiring  to  see  vouchers  or  any  regular  ac- 
counts : — Held,  that  his  conduct  was  that  of  a 
creditor,  and  not  of  a  part  owner,  and  that  the 
setting  up  of  the  bill  of  sale  as  an  absolute  con- 
veyance was  an  afterthought,  and  a  course  of 
conduct  which  would  not  be  sanctioned  by  the 
court.     The  Jane,  23  L.  T.  791, 

When  a  bill  of  sale  of  a  ship  has  been  executed 
in  the  form  prescribed  by  17  &  18  Vict,  c  104, 
s.  56,  the  provisions  of  s.  66  do  not  prevent  the 
owners  from  shewing  that  the  transfer,  though 
absolute  in  its  terms,  was  intended  as  a  security 
only.  Ward  v.  Beck,  13  0.  B.,  N.  S.  668  ;  32 
L.  J.,  C.  P.  113  ;  9  Jur.,  N.  S.  912. 

The  25  &  26  Vict.  c.  63,  s.  3,  is  a  declaratory 
enactment  that  this  is  the  true  interpretation. 
/*. 

In  July.  1853,  A.,  being  owner  of  a  ship,  sold 
it  to  D.,  of  the  firm  of  D.,  Y.  &  Co.,  for  4,725/., 
and  received  in  payment  their  draft  on  B.,  at 
twelve  months'  date.  In  September,  1853,  the 
ship  sailed  from  London  on  a  voyage  to  San 
Francisco,  and  thence  on  a  seeking  voyage  home. 
In  June,  1854,  the  captain,  who  was  sent  out  by 
D.  to  take  charge  of  the  vessel,  chartered  it  to 
load  a  cargo  of  flour  for  Sydney.  Some  days 
after  the  bill  of  exchange  became  due,  D.,  Y.  & 
Co.  requested  A.  to  renew  it,  and  he  consented 
to  do  so  on  having  the  vessel  transferred  to  him 
as  a  security.  The  vessel  was  accordingly  trans- 
ferred to  him  by  deed  of  assignment,  which  was 
in  the  form  of  an  absolute  sale.  In  October, 
1854,  the  captain,  who  had  no  knowledge  of 
the  assignment,  received  1,000/.  on  account  of 
freight,  and  remitted  it  to  D.,  Y.  &  Co.  by  a  bill 
of  exchange.  In  November,  1854,  D.,  Y.  &  Co., 
who  had  acted  as  ship's  husband,  became  bank- 
rupt : — Held,  that  though  the  assignment  was  in 
form  absolute,  yet  the  court  might  look  to  the 
real  nature  of  the  transaction,  and  see  that  it 
>vas  by  way  of  mortgage  only.  Gardner  v. 
Caz4inotc,  1  H.  &  N.  423  ;  26  L.  J  ,  Ex,  17. 

b.  In  other  Oases. 

Ship  Sold  to  Foreigner.] — A  ship  built  in 
order  to  be  sold  to  a  foreigner,  and  to  be  de- 
livered to  him  at  a  foreign  port,  was  assigned  by 
her  builder  to  a  bank  for  a  valuable  consideration, 
under  an  agreement  which  was  not  in  the  form 
of  a  bill  of  sale  given  by  the  Merchant  Shipping 
Act,  1854.  The  assignment  was  not  registered, 
either  under  that  act  or  under  the  Bills  of  Sale 
Act,  1854.  At  the  time  of  the  assignment  the 
vessel  had  been  completely  built  and  had  been 
tried  : — Held,  that  the  ship  was  not  a  British 
ship  within  Uie  meaning  of  the  Merchant  Ship- 
ping Act,  1854,  and  that  an  assignment  of  her 
need  not  be  by  bill  of  sale,  nor  registered  under 
that  statute.  Union  Bank  of  London  v.  Lenanton^ 
3  C.  P.  D.  243  ;  47  L.  J.,  C.  P.  409  ;  38  L.  T. 
698— C.  A. 

Held,  also,  that  an  assignment  of  her  fell 
within  the  proviso  in  the  Bills  of  Sale  Act,  1854, 
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8.  7,  which  exempts  assignments  of  a  ship  from 
the  operation  of  that  statute.    lb. 

A  transfer  of  a  ship,  which  has  not  been  re- 
gistered as  a  British  ship  under  s.  19  of  the  Mer- 
chant Shipping  Act,  1854,  is  good,  although  not 
made  by  bill  of  sale  under  s.  55.    Ih. 

Shares  in  Ship.] — An  original  owner  of  shares 
in  a  ship  cannot  enforce  his  title  to  those  shares 
against  a  registered  owner  who  has  purchased 
them  bond  fide  for  value  from  a  person  whose 
name  was  on  the  register  as  owner,  even  though 
such  person  had  been  registered  through  fraud 
in  the  original  owner.  TJi^  Horlock^  2  Adm.  D. 
24B  ;  47  L.  J.,  Adm.  5  ;  36  L.  T.  622. 

A  statement  of  defence  alleging  a  fraudulent 
registration  of  the  plaintiff's  predecessor  in  title 
was  demurred  to,  and  the  demurrer  sustained, 
on  the  ground  that  a  fraudulent  registration  on 
the  part  of  an  intermediate  transferee  is  no  de- 
fence to  an  action  for  possession  by  a  bond,  fide 
purchaser  for  value,  without  notice  of  the  fraud. 
Ih. 

An  injunction  granted  ex  parte,  on  application 
of  the  plaintiff  to  prevent  the  defendant  deal- 
ing, and  to  restrain  the  registrar  of  shipping  from 
registering  any  dealings,  in  shares  of  a  ship  the 
subject  of  a  co-ownership  action  pendente  lite. 
Ih. 

The  sale  of  a  share  in  a  ship  is  good  without 
actual  delivery.     Addis  v.  Baher^  1  Anst.  222. 


As  against  Begistered  Mortgagee. 
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shipowner  sold  certain  shares  in  a  ship,  and  the 
purchaser,  having  neglected  to  register  the  sale, 
subsequently  mortgaged  the  whole  ship  to  a  third 
person,  who  had  no  knowledge  of  the  previous 
sale,  to  secure  a  balance  exceeding  the  value  of 
the  ship.  The  purchaser  subsequently  registered 
his  shares,  and  then  finding  the  mort>gage  regis- 
tered, instituted  a  suit  against  the  ship,  claiming 
as  against  his  co-owner  an  account  and  the  sale  of 
the  ship.  The  mortgagee  intervened  and  claimed 
the  release  of  the  ship  and  damages  and  costs 
for  its  detention  : — Held,  that  he  was  entitled  to 
the  release  of  the  ship  and  to  costs  from  the 
time  the  plaintiff  became  aware  of  his  claim. 
The  Eatttem  Belle,  33  L.  T.  214. 

Sale  by  Lieitotion.]— The  transfer  of  a  British 
ship  is  governed  by  the  express  provisions  of 
the  Merchant  Shipping  Acts,  which  make  a 
clear  distinction  between  the  legal  estate  and 
mere  beneficial  interests  therein : — Held,  that 
a  sale  by  licitation  of  a  British  ship  (or  of  a 
share  therein)  without  a  conveyance  by  bill  of 
sale  did  not  create  such  an  interest  in  the  pur- 
chasers as  rendered  it  compulsoiy  on  the  regis- 
trar, under  the  Merchant  Shipping  Act,  1854,  to 
register  them  as  owners,  and  that  the  registrar 
was  right  in  refusing  so  to  do,  and  to  erase  from 
his  books  the  inscriptions  contained  in  the  re- 
gister against  the  ship  in  the  names  of  the  mort- 
gagees. Ohasteaujienif  v.  CkLpeTyon,  7  App.  Cas. 
127  ;  51  L.  J.,  P.  C.  37  ;  46  L.  T.  66— P.  0. 

Foreign  Judgment  in  rem.] — ^A  ship  was, 
whilst  in  a  port  of  an  English  colony,  repaired 
and  furnished  with  necessaries  for  the  voyage. 
The  captain  drew  on  his  owner  for  the  amount 
due.  The  bill  was  never  accepted.  The  ship 
sailed  on  its  prescribed  voyage,  and  before  reach- 
ing England  entered  a  French  port.  The  bill 
was  indorsed  to  a  French  subject,  who  sued  the 


captain  on  it,  and  obtained  in  the  Tribunal  de 
Commerce  a  judgment  against  him,  but  the  judg- 
ment freed  him  from  personal  arrest,  and  de- 
clared the  debt  "  privileged  on  the  ship  "  (having 
priority  over  others).  The  ship  was  taken 
I>osscssion  of  by  the  French  authorities  under 
this  judgment.  While  the  ship  was  on  its 
voyage,  and  before  its  arrival  in  the  French  port, 
the  owner  had  executed  a  mortgage  of  the  ship 
to  a  creditor.  Neither  the  originsd  owner  nor  the 
mortgagee  was  in  any  way  personally  cited  in 
the  action.  The  ship  could  not  be  actually  sold 
till  the  Civil  Tribunal  of  the  district  had  con- 
firmed the  original  judgment.  It  was  confirmed , 
after  the  original  owner  and  his  assignee  (for  he 
had  in  the  meantime  become  bankrupt)  had  been 
cited  before  the  Civil  Tribunal,  and  that  court 
disregarded  the  opinion  of  an  English  lawyer  as 
to  what  would  oe  the  relative  rights  of  the 
holder  of  a  bill  of  exchange  and  the  holder  of  » 
bill  of  sale  of  the  ship.  The  assignee  of  the 
mortgage  afterwards  instituted  before  the  Civil 
Tribunal  a  process  in  the  nature  of  a  replevy  of 
the  ship,  but  failed  in  the  process,  and  the  ship 
was  sold  : — Held,  that  there  had  been  a  judg- 
ment in  rem  in  the  French  court,  and  that  the 
title  of  the  vendee  of  the  ship  (an  Englishman) 
could  not  afterwards  be  disturbed  in  this  coun- 
try. Ca»trique  v.  Imrie,  4  L.  R.,  H.  L.  414  ;  39 
L.  J.,  C.  P.  350  ;  23  L.  T.  48  ;  19  W.  R.  1. 

Purchase  by  Surveyor.] — A  person  surveying  a 
ship,  with  a  view  to  a  sale  by  the  master,  maybe 
justified  in  becoming  the  purchaser.  The  Avg' 
tralia,  Swabey,  145  ;  13  Moore,  P.  C,  C.  132. 

Sale  by  Court  when  Person  absolutely  Entitled.] 

— Under  the  Merchant  Shipping  Act,  1864, 
ss.  62—64,  the  court  will  order  a  particular  sale 
to  be  carried  out,  instead  of  making  an  oixler  for 
sale  generally,  if  that  course  is  shewn  to  be 
preferable.    Santm,  In  re,  26  W.  R.  810. 

Where  a  petitioner  under  those  sections  claims 
as  sole  executor  and  general  legatee  of  the  regis- 
tered owner,  and  makes  the  application  within  a 
year,  though  more  than  four  weeks  after  the 
occurrence  of  the  event  on  which  the  transmis- 
sion took  place,  it  is  not  necessary  to  serve  the 
crown  or  any  other  person.    lb. 

Where  jurisdiction  was  given  in  respect  of  a 
particular  kind  of  proceeding,  by  an  act  passed 
before  the  passing  of  the  Judicature  Acts,  to  the 
Court  of  Chancery  alone,  but,  by  a  later  act, 
still  before  the  passing  of  the  Judicature  Acts, 
the  jurisdiction  was  extended  to  the  Court  of 
Admiralty,  the  Chancery  Division  now  has  juris- 
diction under  the  Judicature  Acts,    lb. 

Pirate  Ship.] — A  ship  which  had  been  engaged 
in  acts  of  alleged  piracy,  and  which,  before  any 
proceedings  had  been  taken  by  the  crown,  had 
been  sold  by  her  owners  at  a  public  auction  to  a 
bon&  fide  purchaser,  was  afterwards  arrested  by 
the  crown  : — Held,  that  although  the  ships  and 
goods  of  pirates  are  upon  conviction  forfeited  to 
the  crown,  yet  the  ship  of  a  pirate  which  has  not 
been  piratically  taken,  and  which  before  convic- 
tion has  been  transferred  to  an  innocent  pur- 
chaser, is  not  liable  to  seizure  by  the  crown. 
jR<Y/.  V.  JiPCIeverfy,  The  Telegrafo  or  Restau- 
racioHy  3  L.  R.,  P.  C.  673  ;  40  L.  J.,  Adm.  18  ; 
24  L.  T.  748  ;  20  W.  R.  242  ;  8  Moore,  P.  C.  C., 
N.  S.  43. 
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3.  Who  can  Sell. 

a.  Manaering*  Owners. 

Authority  ol] — D.,  the  maDaging  owner  of 
a  ship,  throagh  the  plaintifib,  his  agents  at  Con- 
stantinople, sold  her  to  the  Turkish  government, 
and  receiyed  a  bill  upon  the  Oriental  Bank  in 
London  for  the  purchase-money,  which  bill  was 
duly  paid.  D.  had  no  express  authority  at  the 
time  irom  the  defendants  (who  were  the  owners 
of  gths  of  the  ship)  to  sell  her,  but  the  latter 
knew  that  a  sale  was  contemplated  ;  and,  after 
the  sale,  they  executed  a  power  of  attorney,  re- 
citing that  they  had  agreed  to  sell  the  vessel  to 
the  Turkish  government,  and  had  actually  re- 
ceived the  purchase-money,  and  empowering  the 
plaintiffs  to  transfer  their  respective  shares  and 
to  hand  over  the  vessel  to  the  purchasers.  The 
defendants  afterwards  received  firom  D.  (or  settled 
in  account  with  him)  the  value  of  the  then 
respective  shares : — Held,  that  the  jury  was  war- 
ranted in  finding  that  the  defendants  had  autho- 
rized the  sale  of  the  ship  to  D.,  or  had  by  their 
subsequent  ratification  so  adopted  bis  act  as  to 
render  them  jointly  liable  to  the  plaintiffs  for  the 
commission  due  to  the  latter  on  the  sale.  Keay 
V.  Fmmiek,  I  C.  P.  D.  745— C.  A. 

Held,  also,  that  the  position  of  the  defendants 
was  not  80  altered  by  the  fact  of  the  plaintiffs 
having  drawn  upon  D.  a  bill  at  three  months' 
date  for  the  amount  of  the  commission,  as  to 
release  the  former  from  liability  upon  the  dis- 
honour of  the  bill.    lb. 


b.  Part  Owners. 

Bights  ol] — A  broker  was  employed  to  sell  a 
ship  belonging  to  three  part  owners,  two  of  whom 
communicated  with  him  on  the  subject ;  to  them 
he  paid  their  shares  of  the  proceeds  of  the  sale, 
but,  after  admitting  the  amount  of  the  third 
part  owner's  share  to  be  in  his  hands,  refused  to 
pay  it  to  him  without  the  consent  of  the  other 
two  ;  an  action  having  been  brought  by  the  third 
part  owner  for  the  share  : — Held,  that  he  was 
not  entitled  to  recover.  Hdtsall  v.  Ch^iffith,  2 
C.  &  M.  679  ;  4  Tyr.  487. 

A.  &  B.  being  in  partnership  and  joint  owners 
of  a  ship,  A.  requested  C.  &  D.  to  accept  two  bills 
amountmg  together  to  2,600Z.  on  the  security  of 
the  ship,  which  they  agreed  to  do,  and  A.  accord- 
ingly executed  a  bill  of  sale  to  them,  and  the  ship 
was  registered  in  their  names,  A.  agreeing  that 
they  might  sell  the  ship,  and  indemnify  them- 
selves out  of  the  proceeds,  if  he  neglected  to  pro- 
vide for  the  bills  when  due.  A.  became  bankrupt, 
and  the  bills  were  paid  by  0.  &  D.,  who  thereupon 
assumed  the  ownership  of  the  ship  : — Held,  that 
the  ship,  being  the  partnership  property  of  A.  & 
B.,  and  registered  in  the  name  of  the  partnership 
firm,  was  within  3  &  4  Will.  4,  c.  55,  s.  32,  and 
that  A.  had  therefore  a  right  to  deal  with  her  as 
vrith  any  other  partnership  property,  and  conse- 
quently could  sell  or  mortgage  her  without  a 
power  of  attorney  from  his  partner  B.  Howden, 
Ex  parte,,  2  Mont.,  D,  &  D.  574. 

A  mandamus  to  the  officers  of  customs  to 
register  a  ship  transferred  by  the  survivor  of  two 
part  owners,  merchants,  was  refused  on  the 
ground  that  the  executors  of  the  deceased  part 
owner  ought  to  have  joined  in  the  transfer. 
B£x  V.  Liverppol  ( Collectin'  of  Cuitomn\  2  M.  & 
e.  223. 


Sale  by  Order  of  Court.]— The  Admiralty  Divi- 
sion of  the  High  Court  of  Justice  has  power, 
under  the  Admiralty  Court  Act,  1861,  s.  8,  in  a 
co-ownership  action,  to  order  the  sale  of  a  ship 
on  the  application  of  a  minority  of  owners,  but 
such  power  will  always  be  exercised  with  great 
caution.  The  Xelly  Schneider^  3  Adm.  D.  152  ; 
39  L.  T.  360. 

Part  owners  of  a  vessel,  in  a  suit  for  sale 
brought  against  them  by  their  co-owners,  set  up 
in  their  answer  a  claim  for  damages  alleged  to 
have  been  occasioned  by  the  negligence  or  other 
wrongful  act  of  such  co-owners.  The  plaintiffs 
in  their  reply  denied  the  jurisdiction  of  the  court : 
— Held,  that  the  court  had  jurisdiction  to  enter- 
tain such  a  claim.  •  Tlu^  Cfylon,  18  L.  T.  417. 

c.  Attorney. 

Ordinarily  a  power  of  attorney  authorizing  the 
sale  of  a  vessel  is  revoked  by  the  death  of  the 
owner.  Watson  v.  King^  1  Stark.  121 ;  4  Camp. 
272. 

But  a  power  of  attorney  to  execute  the  in- 
dorsement of  sale  upon  the  register  of  a  ship 
when  she  returns  home  is  not  revoked  by  the 
bankruptcy  of  the  party  giving  the  power. 
Dixon  V.  Utvart,  Buck,  94  ;  3  Mer.  327. 

A  power  of  attorney  to  sell  a  ship  may  be  sub- 
stantially revoked  by  parol,  and  the  attorney 
selling  thereafter  is  guilty  of  a  breach  of  trust. 
Tk^  Margaret  Mitchell^  Swabey,  382. 

If  the  grantee  of  a  power  of  attorney  to  sell 
a  ship  sells  fraudulently,  or  so  as  to  commit  a 
breach  of  trust,  the  fraud  of  the  attorney  vitiates 
the  title  of  the  purchaser,  if  the  fraud  was 
known  to  him,  or  could  have  been  known  by 
reasonable  inquiry.    Ih, 

d.  Q-nardian  of  Infant. 

The  guardian  of  an  infant  shipowner  has  no 
power  under  17  &  18  Vict.  c.  104,  s.  99,  to  mort- 
gage or  sell  a  ship  of  which  such  infant  is  the 
owner.  Michael  v.  Fripp^  7  L.  R.,  Eq.  95  ;  38 
L.  J.,  Ch.  29  ;  19  L.  T.  257  ;  17  W.  R.  23. 

e.  Sherllt 

An  execution  debtor,  being  a  registered  pro- 
prietor of  shares  in  a  ship,  a  fi.  fa.  was  delivered 
to  the  sheriff ;  and  the  solicitor  for  the  creditor, 
by  the  direction  of  the  sheriff,  procure  the  cer- 
tificate of  registry  from  the  ship,  and  delivered  it 
to  the  sheriff,  who  retained  it.  The  sheriff  was 
registered  at  the  Custom-house,  under  the  Mer- 
chant Shipping  Act,  as  the  owner  of  the  shares, 
which  were  afterwards  sold  by  him  and  trans- 
ferred to  a  purchaser  by  a  bill  of  sale,  which 
was  also  registered  : — Held,  that  the  seizure  was 
effectual,  although  the  sheriff  did  not  go  on 
board  the  ship,  and  that  the  property  in  the 
shares  was  regularly  transferred  by  the  bill  of 
sale.    Harley  v.  Harley^  11  Ir,  Ch.  Rep.  461, 

f.  Kaater. 

Authority  and  Neeessity.] — The  master  of  a 
vessel  has  no  power  to  sell  her  so  as  to  affect  the 
insurers,  except  under  circumstances  of  stringent 
necessity  ;  such  circumstances  as,  after  sufficient 
examination  of  her  condition,  after  eveiy  exer- 
tion in  his  power,  within  the  means  at  his  dis- 
posal, to  extricate  her  from  peril  or  to  raise  funds 
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for  the  repair,  leave  him  no  altematiye  but  to 
sell  her  as  she  is.  Cohequid  Marhw  Insurance 
C(mpa7iy  v.  Barteanx,  6  L.  R.,  P.  C.  319  ;  32 
L.  T,  510  ;  23  W.  R.  892. 

By  the  law  of  England,  and  the  general  mari- 
time law,  the  master  has  no  power  to  sell  either 
cargo  or  ship,  except  in  cases  of  absolute  and 
utter  necessity.  Camwiell  v.  Sewell^  5  H.  &  N. 
728 ;  29  L.  J.,  Ex.  350 ;  6  Jur.,  N.  8.  918 ;  8 
W.  R.  639. 

A  ship  reached  Savannah  in  March,  1855,  laded 
a  cargo  of  timber,  and  in  April,  before  she  cleared 
the  mouth  of  the  river,  drove  ashore  in  a  hurri- 
cane ;  she  was  got  o£F,  discharged  her  cargo,  and 
was  surveyed ;  extensive  repairs  were  found 
necessary ;  neither  the  owner,  who  lived  at 
Gloucester,  in  England,  nor  the  master  had  any 
credit,  the  ship  was  uninsured,  and  money  could 
not  be  raised  on  bottomry  ;  under  these  circum- 
stances the  master  sold  her  without  any  express 
authority  from  the  owner ;  she  was  repaired  by 
the  purchasers,  sailed  to  Liverpool,  and  was 
arrested  there  at  the  suit  of  the  former  owner  : 
— Held,  that  the  sale  was  valid,  and  the  ship 
was  decreed  to  be  restored  with  costs  and  de- 
murrage ;  but  in  such  cases  the  burden  of  proof 
lies  upon  the  purchaser,  unless  the  sale  took 
place  under  the  decree  of  a  competent  court. 
The  Oliugow,  Swabey,  145 ;  12  Moore,  P.  C.  C. 
355,  n. ;  S.  P.,  The  Victor,  13  L.  T.  21. 

If  a  ship,  being  in  a  foreign  port,  cannot  be 
sent  upon  her  voyage  without  repairs,  and  the 
repairs  cannot  be  done  except  at  so  great  and  so 
certain  a  loss  that  no  prudent  man  would  venture 
to  encounter  it,  this  constitutes  a  case  of  neces- 
sity, justifying  a  sale  of  the  ship  by  the  master. 
The  AvJitralUi,  Swabey,  480  ;  13  Moore,  P.  C.  C. 
132. 

The  sale  of  a  ship  abroad,  by  the  master,  with- 
out the  consent  of  the  owner,  can  only  be  justified 
by  proof  of  urgent  necessity.  T/ie  Margaret 
Mitchell,  Swabey,  382  ;  4  Jur.,  N.  S.  1193. 

Where,  in  consequence  of  damage  to  a  ship 
during  the  voyage,  it  becomes  impossible  to  pro- 
secute the  adventure,  the  master  has  authority 
to  sell  her  for  the  benefit  of  all  parties  interested, 
and  a  person  employed  by  him  to  superintend 
the  sale  may  lawfully  pay  over  the  proceeds  to 
him  or  to  his  order.  Irelajul  v.  Thomsan,  4  C.  B. 
149  ;  17  L.  J.,  C.  P.  241. 

To  constitute  a  valid  sale  at  a  port  of  distress, 
^here  must  be  the  consent  of  the  master  (except 
under  most  peculiar  cireumstances),  and  im|X)6- 
sibility  of  repairs  except  at  a  ruinous  cost,  or  an 
equally  ruinous  delay  and  an  inexpediency  aris- 
ing from  imminent  risk  of  awaiting  communica- 
tion with  the  owners.  The  Uniao  Vcncedora, 
otherwise  The  Gijjst/.Z'S  L.  J.,  Adm.  195;  11 
L.  T.  351. 

Duty  of  Captain.  ]-~A  master,  before  selling 
the  ship,  is  bound,  if  practicable,  to  communicate 
with  his  owner.  77te  Bomha  v.  The  CltarlottCy 
infra. 

It  is  the  duty  of  the  master  of  a  British  ship, 
before  selling  her  in  a  foreign  port,  to  consult 
the  British  consular  officer  there  resident,  the 
opinion  of  the  consul  being  much  considered  by 
the  court  in  determining  the  validity  of  the  sale. 

Where  an  English-owned  vessel  came  into  col- 
lision in  a  foreign  port,  within  telegraphic  com- 
munication of  England,  at  which  port  a  British 
consul  and  agent  of  Lloyd's  resided,  and  the 


master,  believing  the  vessel  would  not  again  be 
fit  for  sea,  sold  her  against  the  advice  of  the 
agent  of  Lloyd's,  and  without  first  fully  com- 
municating with  the  owner  and  waiting  for  his- 
reply,  and  it  subsequently  turned  out  that  the 
vessel  was  but  slightly  injured,  and  was  at  a 
small  expense  fitted  for  sea,  the  court  set  aside 
the  sale.  The  Bonita,  30  L.  J.,  Adm.  145  ;  5- 
L.  T.  141. 

Onus  of  Proof.] — The  master  of  a  British  ship, 
except  under  urgent  necessity,  is  not  entitled  to- 
sell  without  the  authority  of  the  owner ;  and  the 
proof  of  such  necessity  lies  upon  the  purchaser.. 
The  Bornba  v.  The  Charlotte,  Lush.  252  ;  30  L.  J., 
Adm.  141. 

The  first  purchaser  of  the  master  is  bound  to 
prove  such  necessity  ;  but  whether  such  onus- 
probandi  attaches  to  a  second  purchaser  depends 
on  all  the  circumstances  of  the  case.  The  Ans*- 
tralia,  Swabey,  145  ;  13  Moore,  P.  C.  C.  132. 

By  Fraud  and  Forgery.] — A  sole  owner  and  at 
first  master,  after  some  intermediate  appoint^ 
ments,  made  his  son  master,  who,  in  Australia, 
without  authority,  sold  the  vessel,  asserting  him- 
$:clf  to  be  the  sole  owner  and  master,  the  certi-^ 
ficate  of  registry  and  indorsement  bearing  out, 
on  the  face  of  it,  such  assertion.  The  son  re- 
ceived  the  purchase-money,  but  never  trans- 
mitted it  to  the  father  : — Held,  that  the  sale  was 
effected  by  the  fraud  and  forgery  of  the  son ;. 
that  the  misleading  description  of  him  on  the 
certificate  of  registry,  which  enabled  him  to 
practise  such  deceit,  was  not  proved  to  arise  from 
any  culpable  neglect  in  the  instructions  given  by 
the  father  to  the  custom-house,  and  that  the  sale 
was  null  and  void.  TJie  Empress,  Swabey,  160  ;. 
3  Jur.,  N.  S.  119. 

Aocording  to  Law  of  Foreign  Country.]— The 
validity  of  the  sale  of  a  British  ship  in  a  foreign 
port  is  determined  by  the  law  usually  enforced 
in  the  Court  of  Admiralty,  unless  the  foreign  law 
is  specially  pleaded.  The  Bomba  v.  TJie  Char* 
lotte,  Lush.  252  ;  30  L.  J.,  Adm.  141. 

A  British  ship  was  sent  home  under  the  com- 
mand of  a  master  in  the  navy,  who  was  placed  in 
charge  by  the  naval  officer  commanding  on  the 
station.  On  her  voyage  she  met  with  bad 
weather  and  put  into  a  port  at  Fayal,  where  she 
was,  after  survey,  sold  at  public  auction  to  a 
Portuguese  merchant  by  the  master  : — Held,  that 
no  necessity  being  shewn,  and  the  proof  of  the 
validity  of  the  sale  by  the  law  of  the  country  not 
being  made  out,  the  sale  was  invalid  by  the 
general  maritime  law,  and  by  the  law  of  Eng* 
land.  The  Elha  r</rw/*A,  otherwise  TheSegreda, 
1  Spinks,  36  ;  17  Jur.  738. 

C,  a  British  subject,  owner  of  a  ship,  trans- 
ferred her  whilst  on  her  voyage,  by  bill  of  sale, 
to  H.  The  master  had  meanwhile  drawn  a  bill 
for  necessaries  at  Melbourne,  on  C.  in  England, 
which  C.  refused  to  accept,  and  the  bill  was  dis-* 
honoured.  The  ship  having  touched  at  Havre, 
the  holder  of  the  dishonour^  bill  indorsed  it  to 
T.  &  Co.,  French  subjects  residing  at  Havre,  who 
thereupon  commenced  proceeding^  in  the  court  of 
the  civil  tribunal  there,  against  the  master  and 
against  the  ship.  The  master  allowed  judgment 
to  go  against  him  by  consent,  and  was  condemned 
to  pay  the  amount  of  the  bill,  with  interest,  and 
the  vessel  was  sold,  H.'s  claim  as  holder  of  the 
bill  of  sale  of  the  ship  being  negatived  : — Held, 
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that  the  proceedings  in  the  French  court  were 
proceedings  in  rem  ;  and,  consequently,  the  sale 
under  its  decree  passed  the  property  in  the  ship, 
and  that  H.  was  not  entitled  to  recover.  Cat- 
trique  v.  Imric,  8  0.  B.,  N.  S.  405  ;  30  L.  J.,  C.  P. 
177;  7Jur.,N.  S.  1076;  4  L..T.  143;  9  W.  R. 
455— Ex.  Ch.  In  Dom.  Proc.,4  L.  R.,  H.  L.  414  ; 
39  L.  J.,  C.  P.  350 ;  23  L.  T.  48  ;  19  W.  R.  1. 

Seefurtlier  ca^es,  sub  tit.  Insurance. 

g*.  Batiiloation  by  Owner. 

What  if.] — Semble,  that  the  master  has  au- 
thority, when,  in  consequence  of  injury  to  the 
ship  during  the  voyage,  there  is  no  prospect 
of  bringing  her  to  the  termination  of  the  voyage, 
to  sell  her  for  the  benefit  of  all  parties  inter- 
ested. At  all  events,  where  the  proceeds  of 
such  sale  have  been  received  by  the  owner, 
that  is  a  sufficient  ratification  by  him  of  the 
act  of  the  master  in  selling  her,  so  as  to  pre- 
vent him  from  afterwards  recovering  back  the 
ship  from  the  purchaser  or  one  claiming  under 
him.    Hunter  v.  Parker,  7  M.  &  W.  322. 

So,  it  is  equally  a  ratification  of  a  sale  by  an 
auctioneer  acting  under  a  parol  authority  for  the 
master.    lb. 

If  there  has  been  acquiescence  by  the  owner, 
however  unauthorized  the  sale  may  have  been  at 
the  commencement,  it  amounts  to  a  ratification 
by  the  owner.  TJw  Australia,  13  Moore,  P.  C.  C. 
132 ;  Swabey,  486. 

Confirmation  of  a  sale  by  an  owner  will  not  be 
inferred  from  vague  expressions  of  approval,  if 
the  owner  at  the  time  was  not  aware  of  the  true 
state  of  the  facts  relating  to  the  sale.  T]i,3 
Bamba  v.  The  CltarlottCj  Lush.  252  ;  30  L.  J., 
Adm.  141. 

Acceptance  of  purchase-money  generally  ope- 
rates as  a  ratification  of  the  sale ;  but  not  so  if 
the  money  was  received  without  the  intention  of 
appropriating  it ;  or  if  received  in  ignorance  of 
the  facts  relating  to  the  sale.    lb. 

Receipt  of  the  purchase-money  by  a' vendor 
and  absent  principal,  acts  only  as  a  ratification 
of  a  sale  when  received  by  him  with  an  intention 
to  appropriate  it  to  his  own  use,  and  with  full 
knowledge  of  the  facts  of  the  case.  The  Bonita, 
30  L.  J.,  Adm.  145  ;  5  L.  T.  141.  See  also  Keay 
V,  Fenmick,  ante,  col.  1267. 

4.  MOBTOAGE. 

a.  Ztegal* 

Effect  of  Begistration— Bankmptey.] — On  the 
10th  of  June,  18.S0,  R.  mortgaged,  by  bill  of  sale 
to  W.  &  Co.,  the  ships  Lady  East,  Pyramus,  and 
Sprightly,  then  being  at  sea.  The  bill  of  sale 
contained  an  assignment  of  the  freight  and 
policies.  On  the  12th  of  June  the  bill  of  sale 
was  entered  in  the  book  of  registry.  On  the  18th 
of  October  the  Sprightly  returned  to  port,  and 
sailed  again  on  the  16th  November.  On  the  7th 
January,  1831,  R.  mortgaged  the  same  ships, 
freights  and  policies  to  the  petitioners  by  bill  of 
sale,  containing  a  recital  of  and  subject  to  the 
first  mortgage;  on  the  11th  May,  1831,  the 
second  biU  of  sale  was  entered  in  the  book  of 
registry ;  on  the  14th  June  R.  became  bankrupt ; 
on  the  same  day  the  Pyramus  arrived  from  sea ; 
and  on  the  15th  of  July  the  Lady  East  arrived 
from  sea  ;  on  the  21st  June  both  mortgages  were 
Indorsed  on  the  certificate  of  the  Pyramus  ;  and 


on  the  16th  of  July  both  mortgages  were  in- 
dorsed on  the  certificate  of  the  Lady  East.  The 
Pyramus  was  lost  at  sea  : — Held,  that  the  second 
mortgage  was  valid  as  to  the  interest  in  the 
ships,  freights,  and  policies.  Jones,  I'Jx  parte,  2 
C.  &  J.  513. 


Priorities.] — A.   mortgaged   a  ship  for 


1,200/.  to  B.,  who  transferred  the  mortgage  to  C. 
A.  afterwards  executed  a  second  mortgage  for 
400/.  B.  afterwards  paid  off  C,  and  C.  signed  a 
statutory  receipt,  instead  of  a  re-transfer.  This 
receipt  was  produced  to  the  registrar,  who  made 
an  entry  in  the  register-book,  under  the  Merchant 
Shipping  Act,  1854,  s.  68,  to  the  effect  that  the 
mortgage  ha<l  been  discharged.  C.  afterwards 
executed  a  deed  purporting  to  be  a  re-transfer  of 
the  1,200/.  mortgage  to  B.,  which  was  registered, 
and  at  the  same  time  a  note  was  made  by  the 
registrar  against  the  entry  of  the  receipt,  stating 
that  the  receipt  was  signed  in  error,  and  the 
mortgage  was  aitcrwards  again  transferred  to  C, 
to  secure  a  balance  on  account  current,  and  this 
deed  remained  in  C.'s  hands,  after  satisfaction  of 
all  that  Avas  due  on  the  account.  B.  then  took  a 
fresh  mortgage  from  A.  for  2,600/.,  which  in- 
cluded the  1,200/.  and  400/.,  and  had  since  been 
transferred  to  the  plaintiff.  After  the  new  mort- 
gage, B.  agreed  with  C.  tliat  the  mortgage  for 
1,200/.  should  be  a  security  for  advances  on  a 
current  account.  The  transfer  of  the  mortgage 
to  the  plaintiff  was  not  registered  until  after  this 
agreement.  Upon  a  question  of  priority  between 
C.  and  the  plaintiff  : — Held,  that  the  receipt  with 
the  entry  on  the  register  operated  as  a  discbarge 
of  the  first  mortgage,  and  the  same  could  not 
afterwards  be  revived  by  the  note  made  by  the 
registrar.  Bell  v.  Blvth,  4  L.  R.,  Ch.  136  ;  38 
L.  J.,  Ch.  178  ;  19  L.  T.  662  ;  17  W.  R  194. 

Indonement  •on  Certifieate  —  Postponement 
of  Power  of  Sale.] — A  claimant,  upon  an  inter- 
pleader in  a  county  court,  as  to  his  title  to 
a  ship  seized  itr  execution  upon  a  judgment 
against  the  registered  owner,  proved  a  provious 
mortgage  of  the  ship  to  him  by  such  owner  for  a 
loan,  with  a  proviso  in  the  mortgage  postpon- 
ing  until  a  date  subsequent  to  the  seizure  of  the 
ship  the  power  of  sale  vested  in  the  mortgagee  by 
17  &  18  Vict,  c  104,  s.  71,  and  that  such  mortgage 
was  recorded  in  the  register-book  of  the  port  of 
the  ship^s  registration  in  the  form  prescribed  by 
s.  66,  but  there  was  no  indorsement  on  the  cer* 
tificate  of  registry,  according  to  4  Geo.  4,  c.  41,  ss. 
35,  43,  and  8  &  4  Will.  4,  c.  65,  ss.  34,  42  :— Held, 
that  the  mortgage  was  not  invalid,  either  as  a 
fraud  against  creditors,  or  as  not  being  according 
to  17  &  18  Vict.  c.  104,  on  the  ground  of  the  post- 
ponement of  the  power  of  sale.  Dickinson  v» 
Kitchen,  S  El  iiB\.7B9. 

Held,  also,  that,  even  if  the  registration  of  the 
mortgage  was  impei'f  ect,  by  reason  of  the  want  of 
the  indorsement  on  the  certificate,  yet  a  judgment 
given  by  the  county  court  upon  the  interpleader 
summons  against  the  claimant  in  favour  of  the 
execution  creditor  was  erroneous ;  for  the  claimant 
became  and  was  the  owner  of  the  ship,  by  reason 
of  the  mortgage,  and  such  common-law  incident  to 
a  mortgage  is  not  abrogated  by  17  &  18  Vict,  c 
104,  s.  70,  which  was  intended  to  protect  a  mort- 
gagee, taking  possession  of  a  mortgaged  ship  in 
order  to  make  it  available  as  a  security,  from 
\  liabilities  that  might  otherwise  attach  upon  him 
as  owner  of  a  ship  in  possession.    lb. 
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Where  Fntadnleiit  ConeeAlment.] — The  legal 
title  of  a  mortgagee  of  a  ship  who,  for  the  pur- 
pose of  facilitating  a  sale  by  the  mortgagor,  con- 
ceals his  mortgage,  cannot  prevail  in  equity 
against  a  purchaser  for  valuable  consideration 
without  notice.  Hooper  v.  Gumm,  2  L.  B.,  Ch. 
282  ;  36  L.  J.,  Ch.  282  ;  16  L.  T.  107  ;  15  W.  R. 
464. 

Of  piifliiiahed  Ship.] — A.,  being  owner  of  a  ship 
which  was  unfinished,  on  the  5th  of  July  mort- 
gaged it  to  B.  A.,  on  the  5th  of  August,  regis- 
tered the  ship  as  owner,  pursuant  to  17  &  18  Vict, 
c.  104,  8.  42.  On  the  following  day,  B.  caused 
the  mortgage  to  himself  to  be  inserted  on  the 
registry.  A.  having  become  bankrupt : — Held, 
that  A.'s  assignees  could  not  maintain  trover 
against  B.  for  the  ship.  Bell  v.  Hank  of  London, 
3  H.  &  N.  730  ;  28  L.  J.,  Ex.  116. 

Eraiing  Entries  of.] — There  is  no  provision  in 
the  Merchant  Shipping  Acts  which  authorizes 
the  registrar  to  erase  entries  of  mortgages.  In 
case  of  their  having  been  duly  discharged,  an 
entry  to  that  effect  may  be  made  under  s.  68  of 
the  Act  of  1864.  C1ta*teaunevf  v.  Cajteryon,  7 
App.  Cas.  127  ;  51  L.  J.,  P.  C.  37  ;  46  L.  T.  65— 
P.  C. 

b.  Saoitable. 

notice — Bffeot  ol] — ^A  mortgagee  of  a  ship, 
with  notice  of  a  prior  unregistered  equitable 
mortgage,  registers ;  the  prior  equitable  mort- 
gagee is  postponed  to  him.  Coomhen  v.  MansJUld^ 
3  Drew.  193 ;  24  L.  J.,  Ch.  513  ;  1  Jur.,  N.  8. 
270.     See  also  Hooper  v.  Onmm^  supra* 

Validity  of.] — In  August,  1874,  a  shipbuilder, 
having  overdrawn  his  account  with  his  bankers, 
offered  to  give  them  a  security  over  a  ship  which 
he  was  then  building.  This  offer  was  declined  in 
the  first  instance,  with  the  intimation,  however, 
that  circumstances  might  arise  which  might 
render  it  desirable  for  the  bank  to  have  the 
security  offered,  whereupon  he  promised  that 
whenever  he  was  required  to  give  it  he  would  do 
so.  Two  months  later,  his  account  being  still 
largely  overdrawn,  the  bankers  requested  him  to 
give  them  the  promised  security.  Accordingly  he 
deposited  with  them  the  builder's  certificate  of 
the  ship,  which  was  still  unfinished,  and  the 
following  day  they  put  a  man  in  possession. 
At  the  same  time  he,  in  consideration  of  7702. 
then  advanced  to  him,  assigned  to  the  bankers  a 
trade  debt  of  2,3842.  29,  8^.,  as  a  further  security 
for  the  general  balance  of  his  account.  Two 
days  afterwards  he  filed  a  petition  for  liquida- 
tion : — Held,  that  the  transaction  between  him 
and  his  bankei-s  was  neither  a  fraudulent  pre- 
ference nor  an  act  of  bankruptcy.  Whiter^  Ex 
parte,  iSo/tley,  In  re,  20  L.  B.,  Eq.  746  ;  44  L.  J., 
Bk.  107  ;  33  L.  T.  62  ;  24  W.  B.  68. 

By  Deposit  of  Builder's  Certificate.] — 

Held,  also,  that  the  deposit  of  the  builder's  cer- 
tificate was  a  good  equitable  mortgage  of  all  his 
property  and  interest  in  the  ship,  and  that, 
although  unfinished,  it  did  not  require  registra- 
tion under  the  Bills  of  Sale  Act,  1854.     lb, 

Of  nnfiniihed  Ship — Incapable  of  Begis- 

tration.] — Whether  a  ship  not  yet  finished,  and 
therefore  incapable  of   registration   under  the 


Merchant  Shipping  Acta,  is  properly  caUed  a 
ship  or  not,  it  is  a  thing  capable  of  assignment 
by  certificate  in  the  usual  way.    lb, 

Under  17  k  19  Vict.  c.  104.]— Although  the 


17  &  18  Vict*  c.  ip4,  contains  no  provision  nega- 
tiving the  validity  of  a  mortgage  made  otherwise 
than  according  to  the  terms  of  the  act,  the 
whole  scope  of  the  act  is  to  that  effect,  and 
an  equitable  mortgage  is  invalid.  Liverpool 
Borough  Bank  v.  Turner,  2  De  G.,  F.  k,  J.  502. 
But  see  25  &  26  .Vict,  c  63,  s.  3. 


In  Bankruptcy.] — A  registered  mortgagee 


of  a  ship  having  deposited  with  a  creditor  the 
instrument  of  mortgage  thereof,  and  subsequently 
become  bankrupt : — Held,  that  such  deposit  took 
the  ship  out  of  the  order  and  disposition  of  the 
bankrupt,  and  constituted  the  creditor  equitable 
mortgagee  of  the  ship.  Lacon  v.  Liffen,  1  N.  B. 
44  ;  4  Giff.  75 ;  32  L.  J.,  Ch.  25  ;  9  Jur.,  N.  S. 
13  ;  7  L.  T.  411 ;  11  W.  B.  135.  Affirmed  on 
appeal,  32  L.  J.,  Ch.  315  ;  9  Jur.,  N.  S.  477  ;  7 
L.  T.  774  ;  11  W.  B.  474. 

By  Parol  aa  a  Lien.] — An  owner  of  a  ship  may 
verbally  authorize  a  creditor  to  take  possession  c^ 
it  as  a  lien,  and  the  creditor  so  taking  poesession 
may  enforce  such  lien  without  any  alteration  in 
the  registry.  Cazenove  v.  Clayton^  2  M.  &  Bob. 
552. 

c.  Kortffaffor  in  Poaaeaaion* 

Effect  of  Charterparty.] — ^Where  a  beneficial 
charterparty  has  been  entered  into  by  a  mort- 
gagor in  possession  of  a  ship  the  mortgagee 
cannot  object  to  the  charterparty  being  carried 
out  simply  upon  the  ground  that  the  effect  of 
carrying  out  the  charterparty  will  be  to  remove 
the  ship  out  of  the  jurisdiction  of  the  court,  and 
to  render  it  difficult  for  him  to  enforce  his  mort- 
gage security.  The  Fanchon^  5  Adm.  D.  173 ; 
50  L.  J^  Adm.  4  ;  42  L.  T.  483  ;  29  W.  B.  339. 

When  shares  in  a  ship  are  mortgaged,  posses- 
sion being  retained  by  the  mortgagors,  and  the 
managing  owner,  duly  appointed  by  all  the  co- 
owners,  including  the  mortgagors,  charters  the 
ship  for  a  foreign  voyage,  and  she  loads  and  is 
about  to  proceed  on  the  voyage,  the  mortgagee, 
even  though  he  takes  poesession  of  his  shares 
before  the  sailing  of  the  ship  but  after  the 
making  of  the  charterparty,  cannot  arrest  the  ship 
or  demand  bail  in  an  action  brought  by  him  to 
compel  payment  of  his  mortgage  debt,  provided 
the  performance  of  the  charterparty  is  not  pre- 
judicial to  the  security  ;  and  the  court  will,  upon 
the  application  of  the  co-owners,  release  a  ship 
so  arrested,  and  will  condemn  the  mortgagee 
arresting  in  costs.     The  Maxima,  39  L.  T.  112. 

Where  a  mortgagor  of  a  ship  does  some  act 
which  prejudices  or  injures  the  security  of  the 
mortgagee,  the  declaration  in  17  &  18  Vict,  c  104, 
Es.  70, 71,  that  the  mortgagor  is  to  be  deemed  the 
owner,  ceases  to  have  any  binding  effect  against 
th^  mortgagee,  and  he  may  exercise  the  powers 
given  to  him  by  the  mortgage,  subject  to  this 
qualification :  every  contract  entered  into  by  the 
mortgagor  in  possession  is  a  contract  which  de» 
rives  validity  from  the  declaration  contained  in 
the  statute  of  his  continuing  to  be  the  owner. 
Such  contract  would,  however,  enure  for  the 
benefit  of  the  mortgagee,  on  his  giving  notice  to 
the  party  who  is  to  pay  the  mortgagor  under  that 


1265 


SHIPPING— >Safc,  Transfer,  aiid  Mortgage. 


1266 


contract.     CoUhis  v.  Lamport,  34  L.  J.,  Ch.  196  ; ' 
11  Jur.,  N.  S.  1 ;  11  L.  T.  497  ;  13  W.  R.  283. 

Therefore  where,  pending  a  mortgage,  the 
mortgagor  had  contracted  for  the  sale  of  the 
ship,  and  before  the  contract  was  completed  the 
pnrchaser  had  entered  into  a  charterparty  with 
the  plaintiff,  the  mortgagees,  on  the  liuikruptcy 
of  the  mortgagor,  were  restrained  from  selling 
or  otherwise  dealing  with  the  ship  in  any  manner 
inconsistent  with  the  terms  of  the  charterparty. 
Jb, 

Where  a  mortgagee  took,  with  notice  of  a 
charterparty  entered  into  by  the  mortgagor,  an 
interlocutory  injunction  was  granted  restraining 
the  mortgagee  from  exercising  his  power  of  sale 
in  such  a  manner  as  to  interfere  with  the  rights 
of  the  charterer.  De  Mattos  v.  Gibson,  4  De  G. 
&  J.  276. 

Bight  to  Poiiesiion  under.]— A.,  being  the 
owner  of  a  steamship,  mortgaged  it  to  B.,  and 
subsequently,  under  circumstances  held  to  shew 
acquiescence  by  B.,  entered  into  an  agreement 
in  contemplation  of  a  partnership  with  C,  by 
the  terms  of  which  C.  was  to  work  the  ship  for 
A.  till  further  notice,  paying  all  the  expenses 
and  receiving  all  the  profits,  A.  agreeing  to  in- 
demnify him  against  loss,  if  any,  upon  a  pe- 
riodical statement  of  accounts.  Subsequently 
to  this  agreement  B.  gave  notice  to  C.  of  the 
mortgage,  and  required  possession  of  the  ship. 
The  ship  was  being  em^uoyed  in  voyages  at  a 
distance  from  England,  between  S.  and  T.,  and 
was  at  that  time  at  S.,  under  engagements  which 
had  been  entered  into  by  C.  with  thiiti  parties, 
with  respect  to  its  next  voyage  to  T.  The  ship 
was  given  up  to  B.'s  agent  at  T.  at  the  termina- 
tion of  its  next  voyage  thither.  At  the  time  of 
such  delivery  C.  owed  to  the  crew  of  the  ship  a 
laige  sum  for  wages,  which  entitled  them  to  pro- 
ceed against  the  ship  in  the  Admiralty  Court : 
and  shortly  after  the  delivery  of  the  ship  the 
crew  took  such  proceedings,  and  the  ship  was 
seized  by  the  officers  of  the  court.  B.,  after 
suffering  much  delay  and  loss,  paid  the  wages 
and  obtained  possession  of  the  ship.  In  an 
action  of  trover  for  the  ship,  brought  by  B. 
against  C. :— Held,  that  C.  was  entitled  to  retain 
possession  of  the  ship  till  its  arrival  at  T.,  in 
order  to  fulfil  the  engagements  incurred  before 
notice.  Johfuon  v.  Itoyal  Mail  Steam  Packet 
Company,  3  L.  R.,  C.  P.  38  ;  37  L.  J.,  C.  P.  33  ; 
17  L.  T.  445. 

Held,  also,  that  as  there  had  been  a  delivery 
of  the  ship  at  T.,  notwithstanding  it  was  subject 
to  a  maritime  lien  for  wages,  A.  was  not  entitled 
to  recover  on  a  count  for  trover,    /ft. 


d.  Bights  of  Mortg-agees. 

To  Sell  and  ITie.] — ^Where  a  ship  has  been 
mortgaged  for  a  debt,  a  creditor  who  has  got 
judgment  against  the  registered  owner  of  the 
ship  cannot  take  and  sell  the  ship  in  execution, 
for  to  do  so  would  be  to  defeat  the  rights  of  tbc 
mortgagee  to  make  the  ship  available  as  a  secu- 
rity for  his  debt,  given  him  by  17  &  18  Vict, 
c.  104,  s.  70.  Kitchen  v.  litine,  28  L.  J.,  Q.  B. 
46;  6  Jur.,  N.  S.  118. 

Semble,  that  a  mortgagee  of  a  ship  has  power, 
under  17  &  18  Vict.  c.  104,  s.  70,  to  use  as  well  as 
to  sell  the  ship.  JHuropean  and  Avstralian 
Royal  Mail  Company  v.  Royal  Mail  Steam  Pac- 
ket Company,  4  Kay  &  J.  676 ;  5  Jur.,  N.  S.  310. 


Under  what  Conditions.] — Where  a  mort- 
gagee of  a  steamship  took  possession  of  her,  and 
used  her  for  the  purposes  of  a  speculation  which 
resulted  in  a  1ob6>  and  subsequently  sold  her  dis- 
advantageously : — Held,  that  he  must  himself 
bear  such  loss,  and  be  charged  with  the  value  of 
the  vessel  at  the  time  he  took  possession  of  her. 
Marriott  v.  Anchor  Reversionary  Company,  2 
GifF.  457 ;  7  Jur.,  N.  8. 155  ;  3  L.  T.  638.  Affirmed, 
3  De  G.,  F.  &  J.  177  ;  13  L.  J.,  Ch.  571  ;  7  Jur., 
N.  S.  713  ;  4  L.  T.  590  ;  9  W.  R.  726. 

A  vessel  was  mortgaged  for  a  nominal  sum,  to 
securo  an  unascertained  balance  due  to  the  mort- 
gagee, with  power  to  sell  by  public  auction, 
and,  in  case  a  vessel  could  not  be  sold,  the  mort- 
gagee was  to  hold,  enjoy  and  possess  the  free  use, 
control  and  possession  thereof  as  sole  owner, 
until  the  full  amount  of  his  claims  should  be 
satisfied.  Default  was  made  in  payment  of  the 
sum  named  before  the  real  baUmce  was  ascer- 
tained, and  pending  an  investigation  thereof 
before  arbitrators,  the  mortgagee  caused  the 
vessel  to  be  sold  by  private  contract : — Held, 
that  such  sale  was  wrongful,  and  not  warranted 
by  the  conditions  of  the  mortgage.  Brouard  v. 
Dumaresque,  3  Mooro,  P.  0.  C.  457. 

As  to  Sale  of  Vessel  at  the  Snit  of  a  Mortgagee 

ofPart.]— -&^i?o*f,  coL  1270. 

To  defend  Aetions  against  Ship.] — ^The  mort- 
gagee may  come  in  and  defend  his  interest  in  the 
ship  sued,  but  can  only  rely  on  defences  open  to 
the  owner  of  the  ship.  The  Chieftain,  B.  &  L. 
104. 

To   reeeive   Freight — Extent  of  Bight] — ^A 

mortgagee  of  a  ship  does  not,  ordinarily  speaking, 
obtain,  by  the  mortgage  alone,  a  transfer,  by  way 
of  contract  or  assignment,  of  the  right  to  frcight ; 
the  mortgagor  remains  the  dominus  of  the  ship, 
with  regard  to  everything  relating  to  its  employ- 
ment, or  non-employment,  or  to  any  rate  of 
freight  to  be  earned  by  its  employment,  until  the 
mortgagee  takes  possession.  The  mortgagee  on 
taking  possession  becomes  the  owner,  and  it  is 
by  virtue  of  that  ownership,  and  not  by  virtue  of 
any  antecedent  contract  or  right,  that  he  is  en- 
titled to  receive  the  freight,  which,  by  contract 
or  otherwise,  is  lawfully  payable.  Keith  v. 
J9«rro«»,  2  App.  Gas.  636  ;  46  L.  J.,  C.  P.  801  ; 
37  L.  T.  291  ;  26  W.  R.  831. 

M.  mortgaged  his  ship,  then  in  Galifomia,  to 
K.  &  Go.,  but  the  mortgage  was  not  registered. 
A  cargo  was  afterwards  put  on  board  in  Gali- 
foi-nia  on  account  of  the  snip,  and  bills  of  lading 
were  drawn  for  a  nominal  freight  of  \t.  per  ton. 
Before  the  ship  arrived  in  England,  B.  &  Go., 
without  notice  of  the  mortgage,  advanced  money 
to  M.  on  the  security  of  the  cargo,  and'then  sold 
the  cargo  to  J.  by  a  contract  containing  the  fol- 
lowing clause :  "  As  cargo  is  coming  on  ship*s 
account,  freight  is  to  be  computed  at  66#.  per 
ton,  and  invoice  to  be  rendered  accordingly." 
M.  paid  for  the  cargo  and  received  the  bills  of 
lading,  and  handed  them  to  B.  &  Go.  with  an 
assignment  indorsed  of  his  interest  in  "the 
within  freight "  expressed  to  be  "  at  the  rate  of 
55«.  per  ton,  and  not  the  nominal  amount  of  U. 
per  ton."  K.  &  Go.  registered  their  mortgage, 
and  on  the  arrival  of  the  ship  took  possession, 
and  claimed  freight  at  the  rate  of  55«.  per  ton  : 
— Held,  that  the  sum  of  55*.  per  ton  was  not 
really  freight,  but  was  part  of  the  price  of  the 
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cargo  kept  back  till  the  arrival  of  the  ship,  and 
that  the  mortgagees  were  not  entitled  to  more 
than  It,  per  ton,  the  freight  specified  in  the  bills 
of  lading.    lb. 

The  &rst  registered  mortgagee  of  a  ship,  by 
taking  possession  of  her  before  the  freight  is 
completely  earned,  obtains  a  legal  right  to  re- 
ceive the  freight,  and  to  retain  thereout  not  only 
what  is  due  on  his  first  mortgage,  but  also  the 
amount  of  any  subsequent  charge  which  he  may 
have  acquired  on  the  freight,  in  priority  to  every 
equitable  charge  of  which  he  had  no  notice  ;  and 
it  makes  no  difference  that  a  subsequent  incum- 
brancer was  the  first  to  give  notice  to  the  char- 
terers of  his  charge  on  the  freight.  Liverpool 
Marine  Credit  Company  v.  Wilton^  7  L.  R.,  Ch. 
507  ;  41  L.  J.,  Ch.  798  ;  26  L.  T.  717  ;  20  W.  R. 
665. 

The  mortgage  of  a  ship  carries  with  it  a  right 
to  receive  the  freight  earned  by  the  ship  ;  and 
although  the  mortgagee  cannot  recover  back 
from  the  mortgagor  freight  which  he  has  allowed 
the  mortgagor  to  receive,  yet  he  may  at  any  time 
intercept  the  freight  by  giving  notice  to  the 
mortgagor,  consignee,  or  charterer  that  he  in- 
tends to  exercise  his  right  of  property,  and  to 
require  the  freight  to  be  paid  to  him.  Wilson  v. 
Wilson,  14  L.  R.,  Eq.  32  ;  41  L.  J.,  Ch.  423  ; 
26  L.  T.  346  ;  20  W.  R.  436. 

The  owner  of  a  ship  assigned  the  freight  not 
yet  earned,  and  three  days  afterwards,  with  the 
knowledge  of  the  assignee,  mortgaged  the  ship 
to  persons,  and  the  mortgagees  registered  their 
mortgage.  The  assignee  neglected  to  give  notice 
of  his  claim  upon  the  freight  to  the  mortgagees  : 
— Held,  that  the  assignee  was  not  entitled  to  set 
up  any  right  to  such  freight  in  opposition  to  the 
rights  of  the  mortgagees.    lb. 

When  an  entire  ship  is  in  mortgage,  in  order 
to  defeat  the  right  of  the  mortgagor  to  receive 
the  freight,  the  mortgagee  must  take  possession 
of  her  before  the  completion  of  her  voyage  ;  but 
where  the  mortgagor  of  certain  shares  is  ship's 
husband,  if  the  mortgagees  join  with  the  owners 
of  the  other  shares  in  the  ship  in  the  appoint- 
ment of  a  new  ship's  husband  before  the  com- 
pletion of  the  voyage,  the  mortgagor  loses  all 
right  as  ship's  husband  to  receive  the  freight. 
Beynon  v.  Godden,  3  Ex.  D.  263 ;  39  L.  T.  82  ; 
26  W.  R.  672— C.  A. 

In  August,  1876,  R.  was  mortgagor  of  certain 
shares  in  a  vessel,  and  also  w&s  acting  as  ship's 
husband,  and  the  defendant  was  charterer  of 
the  vessel  for  the  voyage  upon  which  she  was 
then  employed.  R.  obtained  from  the  plaintiff 
a  loan  of  200Z.,  and  by  a  letter  dated  the  30th  of 
August  requested  the  defendant  to  pay  to  the 
plaintiff  the  freight  due  on  the  charter.  On  the 
20th  of  September  the  mortgagees  of  R.'s  shares 
and  the  owners  of  the  other  shares  appointed  E. 
ship's  husband  in  place  of  R.  Upon  the  11th  of 
October  the  vessel  completed  her  voyage,  and 
upon  the  14th  began  to  discharge  her  cargo ; 
upon  the  16th  the  defendant  sent  to  the  plaintiff 
a  cheque  for  200/.,  which  he  afterwards  dis- 
honoured, B.  having  claimed  the  amount  of  the 
freight : — Held,  that  the  plaintiff  could  not 
maintain  an  action  to  recover  the  amount  of  the 
cheque.    lb. 

Payment  of  Wages  by — Becovery  firom  Mort- 
gagor's Agent] — The  owner  of  a  vessel  mort- 
gaged it  and  subsequently  entered  into  an 
agreement  in  contemplation  of  a  partnership 


with  C,  under  which  the  latter  was  to  work  the 
vessel,  the  owner  paying  all  expenses.  The  vessel 
was  employed  on  several  voyages  and  finally 
given  up  to  the  mortgagee.  At  the  time  of  such 
delivery  C.  owed  laiige  sums  for  wages,  in  respect 
of  which  proceedings  were  taken  in  the  Admiralty 
Court  by  the  master  and  seamen.  The  vessel 
was  seized,  and  the  mortgagee,  after  much  delay 
and  loss,  paid  the  wages  : — Held,  that  he  was 
entitled  to  recover  such  payments  from  C,  as 
money  paid  to  his  use.  Johnson  v.  Royal  Mail 
Steam  Packet  Company,  3  L.  R.,  C.  P.  38  ;  37 
L.  J.,  C.  P.  33  ;  17  L.*T.  445. 

Dednetion  of  Adyaneee  by  Charterer!.] — By 

the  terms  of  a  charterparty  it  was  provided  that 
the  charterers  should  advance  necessary  fund» 
for  the  ship's  disbursements,  not  exceeding  a 
specified  amount  at  the  port  of  lading.  Pre- 
viously to  entering  into  the  charterparty  the 
owner  had  mortgaged  the  ship  and  freight.  The 
charterers  made  advances  for  the  ship's  disburse- 
ments, considerably  in  excess  of  the  amount 
specified  in  the  charterparty.  Before  the  freight 
became  due  the  mortgagee  took  possession  of  the 
ship,  and  stopped  the  cargo  for  freight : — Held, 
that  the  charterers  were  not  entitled  to  deduct 
from  the  amount  due  for  freight  the  advances 
made  by  them  in  excess  of  the  sum  provided  by 
the  charterparty.  Tanner  v.  Phillips,  42  L.  J., 
Ch.  125  ;  27  L.  T.  717 ;  21  W.  B.  68.  . 

Sale — *' Just  Allowances.'*] — A  ship  was  mort- 
gaged to  the  defendant  to  secure  a  sum  exceed- 
ing 1,400/. ;  the  mortgage  was  duly  registered, 
and  the  defendant  took  possession  of  the  ship 
and  advertised  her  for  sale.  Before  the  sale  the 
plaintiff,  who  held  a  mortgage  on  the  ship,  made 
and  registered  after  the  date  of  the  registration 
of  the  mortgage  to  the  defendant,  instituted  a 
suit  against  the  ship  to  enforce  his  mortgage^ 
and  caused  the  ship  to  be  arrested.  The  defen- 
dant, to  obtain  the  release  of  the  ship,  paid  500/. 
into  court  in  lieu  of  bail.  The  ship  was  sold  by 
the  defendant,  and  the  proceeds  were  insufficient 
to  satisfy  the  defendant's  mortgage.  The  plain- 
tiff, when  the  cause  was  ripe  for  hearing,  aban- 
doned the  suit.  The  court  condemned  the 
plaintiff  in  costs,  and  ordered  him  to  pay  to  the 
defendant  interest  on  the  500/.  paid  into  court. 
The  Western  Ocean,  3  L.  R.,  Adm.  38. 

The  mortgagees  of  a  ship  having  seized  it  and 
advertised  it  for  sale,  the  mortgagors  brought  an 
action  against  them  for  redemption,  and  moved 
for  an  injunction  to  restrain  the  sale,  when^ 
upon  the  mortgagees  undertaking  not  to  proceed 
with  the  sale,  a  decree  was  taken  by  consent  in 
the  action,  directing  an  account  of  what  was  due 
on  the  mortgage  for  "principal  and  interest," 
and  redemption  on  payment  by  the  mortgagors 
of  the  amount  certified  : — Held,  that  the  mort- 
gagees were  justified  in  seizing  the  ship,  and 
that,  in  taking  the  account  directed,  they  were 
entitled  to  be  allowed  expenses  incurred  by  them 
in  taking  and  holding  possession  of  the  ship^ 
advertising  it  for  sale  and  effecting  insurances, 
under  the  head  of  "just  allowances.*'  Wilkes 
V.  Savnion,  7  Ch.  D.  188  ;  47  L.  J.,  Ch.  150. 


e.  Recovery  of  Koney  Advanced. 

Where  the  plaintiff  assigned  his  ship  to  the 
defendant  as  a  security  for  the  repayment  of 
money ;  but  it  appeared  on  the  register  to  be  an 
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absolute  assignment,  and  the  defendant  sold  her, 
and  told  the  plaintifiE  that  he  had  received  the 
purchase-money,  and  would  account  with  him 
for  the  balance  of  the  proceeds  of  the  sale  : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
this  balance  on  the  common  money  counts,  the 
acknowledgment  being  sufficient  to  support  the 
action.  Prouting  v.  Mammond^  8  Taunt.  688 ; 
Gow,  41. 

Though  a  bill  of  sale  for  transferring  the  pro- 
perty in  a  ship  by  way  of  mortgage  might  be 
void  as  such,  for  want  of  reciting  the  certificate 
of  registry  therein,  as  requi^d  by  26  Geo.  3,  c.  60, 
s.  17,  yet  the  mortgagor  might  be  sued  upon  his 
personal  covenant  contained  in  the  same  instru- 
ment for  the  repayment  of  the  money  lent. 
Kerrdtan  v.  Cole^  8  Bast,  231. 

f.  Juriadlotlon  of  Ooxirt  of  Admiralty. 

Extent  ol] — The  enabling  power  conferred 
upon  the  Court  of  Admiralty  by  3  &  4  Vict.  c.  65, 
s.  3,  did  not  extend  to  aU  questions  arising  out  of 
a  deed  of  mortgage,  but  was  confined  to  tibe  ship 
itself  being  mortgaged*  Tfie  Fortitvde^  2  Rob. 
Adm.  Rep.  217. 

Therefore  by  24  &  25  Vict.  c.  10,  s.  11,  the 
jurisdiction  was  enlarged  to  claims  in  respect  of 
mortgages  duly  registered,  whether  the  ship  or 
the  prooeeds  thereof  were  under  arrest  or  not.  Ih. 

In  Action  of  SeitnOnt.]— Under  17  &  18  Vict, 
c.  104,  s.  66,  and  25  &  26  Vict.  c.  63,  s.  3,  the  court 
will  look  behind  the  register  to  the  real  character 
of  transactions  between  co-owners,  and  treat  as  a 
mortgage  that  which  is  on  the  face  of  it  an  abso- 
lute transfer,  if  it  should  appear  that  such  was 
the  intention  of  the  parties.  Tlte  Innhfalleii,  1 
L.  R.,Adm.72;  35L.  J.,Adm.  110  ;  12Jur.,N.S. 
653. 

Under  17  &  18  Vict.  c.  104,  s.  70,  a  mortgagee 
not  in  possession  of  the  vessel  cannot  maintain 
an  action  of  restraint.    lb. 

A  vessel  having  been  arrested  in  a  cause  of  re- 
straint between  co-owners,  the  court,  on  a  motion 
by  the  charterer,  to  whom  the  vessel  had  been  let 
for  a  voyage,  ordered  her  release,  it  appearing 
that  the  alleged  co-owner  was  only  a  mortgagee. 
lb. 

To  appoint  Beoeiver  on  Application  of  Se- 
cond Mortgagee.] — ^Although  a  second  mortgagee 
has  no  rights  as  against  a  prior  incumbrancer, 
yet  as  against  all  other  persons  he  has  a  right  to 
possession  of  the  ship,  and  the  court  will,  at  his 
instance,  appoint  a  receiver.  Liverpool  Marine 
Credit  Company  y.  Wilson^  7  L.  R.,  Ch.  611. 

To  decide  Equities.]— Where  an  action  has 
been  brought  by  the  registered  transferee  of  a 
mortgage  and  the  ship  arrested,  the  court  will,  in 
conformity  with  25  &  26  Vict.  c.  63,  s.  3,  enforce 
equities  between  the  owner  and  the  mort- 
gagee ;  and  will,  in  estimating  the  right  of  the 
mortgagee,  consider  not  only  the  registered 
documents,  but  all  the  transactions  between 
the  parties  relative  to  the  mortgaged  loan.  The 
Cathcart,  1  L.  R.,  Adm.  314  ;  16  L.  T.  211. 

To  declare  Title.]— A  British  ship  was  mort- 
gaged by  an  instrument  that  was  in  the  form 
prescribed  by  the  Merchant  Shipping  Act,  1854, 
and  was  duly  registered.  The  mortgagor  died 
intestate,  and  the  mortgagees  sold  the  ship  under 


their  power  of  sale,  and  executed  a  bill  of  sale  to 
the  purchaser.  By  mistake,  a  receipt  for  the 
payment  of  the  mortgage-money  was  indorsed  on 
the  mortgage  and  signed  by  the  mortgagee,  and 
produced  to  the  registrar  of  shipping,  who  re- 
corded the  same.  Afterwards  the  bill  of  sale 
was  produced  to  the  registrar,  who  red^used  to- 
register  it,  upon  the  ground  that  the  property  in 
the  ship  had  vested  in  the  representatives  of  the 
mortgagor.  In  order  to  complete  the  title  of  tho 
purchaser  a  suit  in  rem  was  instituted  on  behalf 
of  the  mortgagee  and  purchaser: — Held,  that 
the  court  had  jurisdiction  to  grant  a  decree 
declaring  that  the  purchaser  was  entitled  to- 
possession  of  the  ship.  Tfie  Rote,  4  L.  R.,  Adm*. 
6  ;  42  L.  J.,  Adm.  11  ;  28  L.  T.  291  ;  21  W.  R. 
511. 

To  Order  Sale.]— Sale  of  vessel  at  the  suit  of 
a  mortgagee  of  three-fourths  of  the  shares, 
decreed.     The  Fairlle,  37  L.  J.,  Adm.  66. 

Mortgages  of  Foreign  YeiieU— Jurisdiction.] 
— The  arrest  necessary  to  found  the  jurisdiction 
of  the  Admiralty  Division  of  the  High  Court 
over  claims  by  mortgagees  of  foreign  ships 
under  3  &  4  Vict.  c.  65,  must  be  in  a  cause  over 
which  the  court  has  jurisdiction  ;  a  mere  do 
facto  arrest  is  not  sufficient.  The  IkangeUstrla, 
46  L.  J.,  Adm.  1 ;  35  L.  T.  410 ;  25  W.  R.  255. 

The  Admiralty  Division  of  the  High  Court 
has  jvirisdiction,  independently  of  the  Judicature 
Acts,  to  and  will  entertain,  on  the  intervention 
of  the  representative  of  a  foreign  state,  or  by  the 
consent  of  parties,  a  cause  of  possession  or  mort- 
g^e  of  a  foreign  ship  belonging  to  such  state^ 
so  far  as  to  ascertain  the  true  position  of  the 
claimants  and  the  nature  of  tneir  title,  and 
will,  where  it  is  for  the  advantage  of  all  parties, 
order  a  sale  of  the  ship.    lb. 

To  restrain  Bemoval  of  Ship  out  of  Jurisdic- 
tion  to  enforce  Mortgage.]— The  defendant,  a 
Spaniard,  executed  at  Santander,  in  Spain,  a 
mortgage  to  A.  B.  of  a  Spanish  vessel,  of  which 
he  was  the  master,  to  secure  the  repayment  by 
the  defendant  to  A.  B.,  or  whoever  in  future- 
might  represent  his  right,  a  sum  of  money  and 
interest;  and  the  mortgage  deed  contained  a- 
proviso  that  A.  B.,  or  whoever  might  represent 
him,  might  exact  payment  of  the  loan  and  in- 
terest at  any  time  and  in  any  manner.  The 
plaintiff  was  the  transferee  of  the  mortgage,  and 
the  defendant  and  the  vessel  being  at  the  port  of 
Q.,  within  the  jurisdiction,  the  plaintiff  com- 
menced an  action  against  the  defendant  to  en- 
force the  mortgage,  and  for  an  injunction  to- 
restrain  the  def endimt  from  removing  the  vessel 
out  of  the  jurisdiction,  and  duly  served  the  de*^ 
fendant  with  a  copy  of  the  writ.  He  now  moved 
for  an  interlocutory  injunction  to  restrain  the 
defendant  from  removing  the  veasel  out  of  the 
jurisdiction  until  the  hearing : — Held,  that  the 
court  had  jurisdiction  to  grant  such  an  injunc- 
tion, and  it  was  granted  accordingly.  Clavering 
V.  Aguire,  5  L.  R.,  Ir.  97. 

When  Sales  bj  Order  of  Foreign  Court.  ] — ^A 
British  ship  was  attached  in  Louisiana  by  cre^- 
ditors  of  the  registered  owner,  a  British  subject, 
for  the  purpose  of  making  her  available  for  their 
demands.  Proceedings  were  taken  by  theso 
creditors,  in  which  certain  persons,  British  sub-^ 
jects,  claiming  under  a  bill  of  sale  by  way  of 
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mortgage,  from  the  owner,  duly  registered  in 
England,  intervened  for  the  purpose  of  asserting 
their  title  and  protecting  their  rights.  Their 
title  was  wholly  disregarded  by  the  court  of 
Louisiana,  the  law  of  that  State  not  allowing  a 
mortgage  of  chattels ;  and  the  ship  was  sold. 
The  ship  arrived  at  an  English  port,  and  the 
mortgagees  filed  a  bill  to  establish  their  charge  : 
— Held,  first,  that  the  judgment  of  the  foreign 
court  was  not  upon  a  proceeding  in  rem,  but  in 
peraonam.  Simpson,  v.  Fogo,  1  Johns.  &  H.  18  ; 
29  L.  J.,  Ch.  657 ;  6  Jur.,  N.  S.  949  ;  8  W.  R.  407. 

Held,  secondly,  that  the  mortgagees  had  not 
originated  the  proceedings  in  the  foreign  court 
so  as  to  estop  themselves  from  asserting  their 
rights  in  this  country.    Ih, 

Held,  thirdly,  that  the  judgment  of  the  foreign 
court  as  averred,  proceeding,  as  it  did,  in  total 
disregard  of  the  lex  loci  contractfls,  was  not  a 
decision  which  the  court  here  would  of  necessity 
uphold,  or  such  as  from  its  mere  averment  would 
destroy  the  plain  and  clear  title  previously 
averred  in  the  mortgagees.    lb. 

The  owners  of  a  British  ship  mortgaged  her  in 
England,  and  she  afterwards  was  taken  by  the 
mortgagors  to  New  Orleans,  where  she  was  at- 
tached by  creditoi's,  who  took  proceedings  in  the 
courts  there  for  the  purpose  of  making  her  avail- 
4ible  for  their  demands.  The  English  mortgagees 
intervened  in  these  proceedings  for  the  purpose 
-of  asserting  their  rights,  but  their  claim  was 
wholly  disregarded,  the  law  of  New  Orleans  not 
recognizing  a  mortgage  of  chattels  ;  and,  under 
an  order  of  the  court,  the  ship  was  sold  to  a 
British  subject.  The  ship  having  afterwards  re- 
turned to  England  with  a  cargo,  the  mortgagees 
filed  a  bill  to  enforce  their  claim : — Held,  that 
the  judgment  of  a  foreign  court  of  competent 
jurisdiction  is  conclusive  inter  partes  on  the 
merits  of  the  matter  in  dispute,  but  may  be 
reviewed  by  the  courts  in  England,  if  any  error 
appears  on  the  face  of  the  record.  Simptton.  v. 
Fogo,  1  Hem.  &  M.  195  ;  32  L.  J.,  Ch.  249 ;  9 
Jur.,  N.  S.  403  ;  8  L.  T.  61 ;  11  W.  R.  418. 

A  British  ship,  mortgaged  in  England  by  a 
British  subject  to  BritifiSb  subjects,  was  arrested 
at  New  Orleans  by  creditors  of  the  mortgagor, 
also  British  subjects  resident  in  England,  and  as 
the  courts  of  New  Orleans  do  not  recognize  such 
mortgages  of  ships,  the  mortgagees,  in  order  to 
protect  the  ship  from  sale,  gave  bonds  for  the 
-amounts  claimed  by  the  creditors.  The  mort- 
gagees afterwards  filed  a  bill  in  equity  to  restrain 
the  creditors  from  suing  on  these  bonds  : — Held, 
that  though  the  decisions  of  the  courts  of  New 
Orleans  might  be  open  to  the  reproach  of  in- 
justice, yet  as  the  creditors  owed  no  duty  to  the 
mortgagees,  and  had  a  right  to  proceed  against 
the  property  of  their  debtor  wherever  they  found 
it,  the  bill  could  not  be  maintained.  Lirerptwl 
Mar  me  Credit  Company  v.  Hunter^  3  L.  R., 
Ch.  479 ;  37  L.  J.,  Ch.  386  ;  18  L.  T.  749  ;  16 
W.  R.  1090. 

8**  Costs  in  Aotions. 

Tazation  of.] — Mortgagees'  costs  will  be  taxed 
as  between  party  and  party,  in  accordance  with 
the  practice  of  the  Court  of  Chancery,  and  not 
as  between  solicitors  and  clients,  where  a  decree 
has  been  made  by  consent  that  the  mortgagees 
are  to  receive  their  "  costs,  charges,  and  expenses 
properly  incurred."  The  Kestrel,  1  L.  R.,  Adm. 
78  ;  12  Jur.,  N.  S.  713. 


Mortgagees  are  entitled  to  charges  by  their 
solicitors  for  attending  to  take  particulars  of 
other  suits  against  the  vessel  to  which  they  were 
not  parties ;  to  costs  of  negotiation  between  rival 
incumbrancers  which  led  to  nothing,  and  to 
which  the  owners  were  not  parties ;  and  costs  of 
conference  with  counsel  at  a  stage  of  the  suit 
when  it  is  not  usual  for  a  conference  to  be  held. 
IK 

Order  to  Pay.  ] — Mortgagee  of  four  sixty-fourth 
shares  of  a  vessel  condemned  in  the  costs,  but 
not  damages,  occasioned  by  a  wrongful  arrest 
of  the  vessel.     TJie  Egerateia,  38  L.  J.,  Adm.  40. 

Priority  over  Xaterial-men.] — See  ante,  col. 
1209. 


XII.    BILLS  OF  LADING. 

1.  Stamping, 

2.  Form  and  Nature  of, 

a.  Form  of. 

b.  Duration  and  Currency,  1278. 

c.  Revocability,  1274. 

d.  Construction,  1274. 
€.  Presentation,  1276. 

3.  Iig^eet  of, 

a.  Authority  of  Master  to  Sign,  1276* 

b.  Mate's  Receipt,  1279. 

c.  As  to  Quality  and  Quantity  of  Shipment, 

1280. 

4.  E^emptiotis  from  Liability, 

a.  ^worthiness.    Implied     Warranty    of, 

1286. 

b.  Liability  to  General  Average,  1285. 

c.  Statutory  Limitations,  1286. 

d.  Perils  of  the  Sea,  1286. 

e.  Negligence  of  Master  and  Crew,  1290. 
/.  Other  Cases,  1291. 

5.  Special  Conditions,  1295. 

6.  ilffeH    of  Indorsement,    Assignment    and 

Transfer, 

a.  Generally,  1297. 

b.  In  Passing  Property,  1303. 

o.  Conditionally — Drawn  against  Bills  of  Ex- 
change, 1310. 
d.  Stoppage  in  transitu,  1318. 

7.  Pledging,  1321. 

8.  Lien  of  Skipping  Agent,  1321, 

9.  Forged,  1321, 


1.  Stamping. 
(^See  33  4*  34  Vict,  c,  97,  per  Sched,,  and  s,  56.) 

The  indorsement  and  deposit  of  a  bill  of 
lading,  as  a  security,  did  not  require  a  stamp 
within  55  Geo.  3,  c.  184,  Sched.  tit.  "  Mortgage,^' 
Harris  v.  Birch,  1  D.,  N.  S.  899  ;  9  M.  &  W. 
591, 

2.  Form  axd  Nature  op. 
a.  Form  of. 

ITorth  OermaiL  Code  does  not  exclude  SpeoUl 
Form.] — By  the  laws  of  England  and  of  the 
North  German  Confederation,  a  bill  of  lading  is 
decisive  as  between  shipowner  and  consignee, 
and  the  North  German  code,  although  providing 
a  form  of  bill  of  lading,  does  not  prevent  a 
special  form  of  contract.  The  Patria,  3  L.  B., 
Adm.  436  ;  41  L.  J.,  Adm.  32  ;  24  L.  T.  849. 
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Payment  of  Freight  —  OmiBsion  of  niual 
Words.] — A  bill  of  lading,  in  mentioning  the 
freight  payable  for  a  cargo,  did  not  use  the  ordi- 
nary words  "  he  or  they  paying  freight  for  the 
«une,**  but,  after  giving  the  names  of  the  con- 
signees to  whose  order  the  cargo  was  to  be 
delivered,  employed  the  words  **  freight  for  the 
goods  4/.  6*.  per  ton  of  20  cwt,  net,  delivered, 
with  primage  and  average  accustomed :  *' — Held, 
that  the  two  forms  of  expression  were  in  effect 
the  same,  and  constituted  the  ordinary  condition 
that  the  goods  were  to  be  deliverable  only  on 
paying  freight.  Weg'ueUKy-  Cellier,  6  L.  R., 
H.  L.  286  ;  42  L.  J.,  Ch.  758  ;  22  W.  R.  26. 


"  Or  Order  or  Assigns.^]— Scmble,  that  a  bill 
of  lading,  in  which  the  words  "  or  order  or 
assigns"  are  omitted,  is  not  a  negotiable  in- 
strument«  Htnidernon  v.  Compttnr  d^Escompte 
de  Paris,  5  L.  R.,  P.  C.  263  ;  42  L.  J.,  P.  C.  60  ; 
29  L.  T.  192  ;  21  W.  R.  873. 

When  goods  have  been  delivered  to  the  person 
to  whom  the  bill  of  lading  was  made  out,  and 
they  have  then  been  delivered  to  indorsees  of  the 
bill  of  lading,  so  that  the  indorsees  unite  in 
themselves  a  legal  and  an  equitable  title  to  the 
goods,  the  omission  of  the  words  "  or  order  or 
assigns  "  in  the  bill  of  lading  is  not  sufficient  to 
give  the  indorsees  constructive  notice  of  some 
equitable  arrangement  between  the  person  to 
whom  the  bill  of  lading  was  made  out  and  the 
consignors.     lb. 

Letters  of  Advice.]— Letters  to  a  party  who 
has  accepted  bills  of  exchange  on  the  &ith  of  a 
consignment,  which  gave  him  advice  of  the  fact, 
are  not  equivalent  to  bills  of  lading  indorsed. 
KichoU  V.  Clrntj  3  Price,  547. 

b.  Duration  and  Currency. 

Commencement.]  —  The  liability  of  a  ship- 
owner for  goods,  the  receipt  of  which  is  ac- 
knowledged by  the  master's  signature  to  a  bill 
of  lading,  commences  from  the  time  of  delivery 
to  the  servants  of  the  owner,  although  the  goods 
are  not  put  on  board  the  ship.  BritUh  Columbia 
and  Vancmver  Island  Spar,  Lumber  and  Saw 
Mill  C&mpany  v.  KettleAip,  3  L.  R.,  Ex.  330 ; 
37  L.  J.,  C.  P.  236 ;  18  L.  T,  291  ;  16  W.  R. 
1046. 

Termination.] — A  bill  of  lading  remains  in 
force  until  there  has  been  a  complete  delivery  of 
the  goods  thereunder  to  a  person  having  a  right 
to  receive  them.  Meyerstein  v.  Barber,  4  L.  R., 
H.  L.  317 ;  39  L.  J.,  C.  P.  187  ;  22  L.  T.  808  ;  18 
W.  R.  1041.  Affirming  2  L.  R.,  C.  P.  661  ;  36 
L.  J.,  C.  P.  289  ;  16  L.  T.  569  ;  15  W.  R.  998.  / 

A.  was  indorsee  of  a  bill  of  lading  for  cotton, 
drawn  in  a  set  of  three,  making  the  cotton  de- 
liverable in  London  on  payment  of  freight.  The 
cotton  had  been  recently  landed  under  an  entry 
made  by  A.,  and  carried  to  a  sufferance  wharf  in 
the  port  of  London,  where  it  remained  vnth  a 
stop  thereon  for  freight.  On  the  4th  of  March, 
1865,  A.  obtained  from  B.  an  advance  of  2,500Z. 
on  the  deposit  of  two  copies  of  the  bill  of  lading ; 

A.  fraudmently  retaining  the  third  copy,  which 

B.  supposed  to  be  in  the  hands  of  the  captain. 
On  the  6th  and  7th  of  March  (the  stop  for  freight 
being  then  removed).  A.,  who  had  in  February 
instructed  cotton  brokers  to  take  samples  of  the 
cotton  and  to  offer  it  for  sale,  obtained  from  them 
advances  to  the  amount  of  2,000^.  on  the  depoeit 
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of  the  third  copy  of  the  bill  of  lading  ;  and  on 
the  11th,  being  then  informed  of  the  prior  ad- 
vance by  B.,  they  sent  such  third  copy  of  the 
bill  of  lading  to  the  wharfinger,  and  procured 
the  cotton  to  be  transferred  into  their  names, 
and  afterwards  sold  it  and  received  the  proceeds : 
— Held,  that  the  bill  of  lading,  when  deposited 
with  B.,  retained  its  full  force  and  effect,  and 
consequently  that  there  was  a  valid  pledge  of 
the  cotton  to  B.  before  the  advances  made  to  A. 
by  the  brokers,     lb, 

o.  BeTocability. 

In  what  Cases.l— A  bill  of  lading,  by  which 
goods  are  made  deliverable  to  A.,  is  revocable 
until  the  goods  are  or  the  bill  of  lading  is  de- 
livered to  A.  The  shipper  of  the  goods,  therefore^ 
may  change  his  purpose,  and  make  the  goods 
deliverable  to  any  one  else.  Mitchel  v.  Ede,  a 
P.  &D.  513;  11  A.&B.  888. 

Where  a  freighter  of  a  ship  to  such  ports  as 
the  master  should  be  directed  by  himself  or  his 
agents,  fiYst  ordered  the  master  to  proceed  to  one 
of  them,  in  consequence  of  which  he  had  taken 
in  goods,  and  signed  bills  of  lading  for  that  port^ 
he  could  not  afterwards  countermand  that  order^ 
and  order  him  to  proceed  to  another  port,  with- 
out first  recalling  the  bills  of  lading,  or  at  least 
tendering  a  sufficient  indemnity  to  the  master^ 
against  the  consequences  of  his  liability  thereon. 
Daridso^n  v.  Qwynne,  12  East,  381. 

When  goods  have  been  put  on  board  a  ship  to 
be  conveyed  on  freight,  and  bills  of  lading  have 
been  signed  by  the  master,  the  owner  of  the 
goods  cannot,  before  the  sailing  of  the  ship, 
insist  on  their  being  redelivered  to  him  without 
paying  the  freight  that  would  become  due  for 
their  carriage,  and  indemnifying  the  master 
against  the  consequences  of  his  signing  the 
bills  of  lading.  Tindall  v.  Taylor,  4  £1.  &  Bl. 
219  ;  3  C.  L,  R.  199 ;  24  L.  J.,  Q.  B.  12  ;  1  Jur., 
N.  S.  112. 


d.  OonatrxLOtlon. 

Intention.] — In  construing  bills  of  lading  the 
intention  of  the  parties  as  expressed  in  the  con- 
tract is  to  be  looked  at,  for  no  exception,  of  a 
private  nature  at  least,  which  is  not  contained 
in  the  contract  itself,  or  arising  therefrom  by 
implication  of  law,  can  be  en^j^afted  upon  it. 
Atkinson  v.  Ritchie,  10  East,  533  ;  S,  P.,  Spener 
V.  aiadunck,  10  Q.  B.  517, 

Contract   created   by — ^As    to    Goods   to  be 

Carried.]— When  a  bill  of  lading  described  the 
goods  shipped  as  "  Thirteen  packages  books, 
woodworl^  whalebones,  Dutch  clocks,  shoes,  and 
linen  goods,"  and  was  also  stamped  by  the 
master  with  the  words,  "  value,  weight,  and  con- 
tents unknown  : " — Held,  that  the  proper  con- 
struction of  the  contract  was,  that  the  shipowners 
contracted  to  carry  whatever  goods  were  con- 
tained in  the  packages,  and  that  they  were 
therefore  bound  to  cany  silk  stuffs  contained  in 
one  of  the  packages,  there  being  no  evidence  of 
wilful  or  fraudulent  misstatement  on  the  part  of 
the  shippers.  Lebeau  v.  General  Steam  Navi- 
gation  Qmipany,  8  L.  ]^,  C.  P.  88  ;  42  L.  J.^ 
C,  P.  1 ;  27  L.  T.  447  ;  21  W.  R.  146. 

Held,  also,  that,  although  the  freight  charged 
for  linen  goods  was  lower  than  that  for  silk 
stuffs,  the  shippers  were  not    estopped   from 
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]>roving  the  delivery  of  silk  stuffs  to  the  ship- 
ownere.    lb. 

As  to  Ships.] — Goods  were  shipped  on  board  a 
vessel,  under  a  bill  of  lading,  **  Shipped  on  board 
the  steamship  Hibemia  .  .  .  from  Singapore 
to  London  .  .  .  with  liberty  to  call  at  any 
ports,  in  or  out  of  the  route,  to  receive  and  dis- 
chai-ge  coals  .  .  .  &c.,  and  to  tranship  the 
.goods  by  any  other  steamer :  " — Held,  that  the 
•contract  of  the  shipowner  was  that  the  goods 
should  be  carried  on  board  a  ship  in  which  the 
principal  motive  power  during  the  voyage  should 
be  steam.  Fraser  v.  Telegrctvh  Constnirtum 
4ind  Maintenance  Company^  7  L.  R.,  Q.  B.  566  ; 
41  L.  J.,  Q.  B.  249  ;  27  L.  T.  373  ;  20  W.  R.  724. 

Conitmotion  aeoording  to  Foreign  or  English 
Xaw.] — ^A  German  master  of  a  German  ship, 
chartered  by  German  charterers,  signed  bills  of 
lading  which  were  in  the  English  language,  and 
stipulated  for  payment  of  freight  in  English 
money  by  English  consignees  of  goods  to  be 
carried  to  a  German  port : — Held,  that  the  con- 
tract must  be  construed  by  reference  to  the  fol- 
lowing rules :  Firet — that  the  rights  and  obli- 
^tions  of  the  parties  are  to  be  determined  by 
the  law  which  they  have  declared  tliemselves  to 
intend ;  secondly — that  where  there  is  no  ex- 
press declaration  of  intention,  the  presumption 
as  to  the  law  contemplated  must  oe  gathered 
from  the  circumstances  of  the  case ;  thirdly — 
that  where  the  contract  is  plain  in  its  language, 
that  language  must  receive  the  ordinary  and 
natural  construction,  and  does  not  admit  the  in- 
troduction of  a  law  dehors  the  contract;  fourthly — 
that  the  contract  must  be  executed  according  to 
its  terms,  or  abandoned,  with  due  compensation 
to  the  party  injured,  unless  supervening  unfore- 
seen circumstances  have  rendered  the  execution 
legally  impossible ;  and  fifthly — that  the  hap- 
pening of  such  circumstance  may  justify  a 
reasonable  delay  in  the  execution  of  the  con- 
tract, though  not  an  abandonment  of  it.  The 
Patria,  3  L.  R.,  Adm.  436  ;  41  L.  J.,  Adm.  23  ; 
24  L.  T.  849. 

The  ship  arrived  at  Falmouth  on  the  2drd  of 
August,  during  the  war  between  France  and 
Germany.  Hamburg  was  blockaded  till  the  18th 
of  September.  The  consignees  offered  to  take 
their  cargo  at  Falmouth,  and  pay  full  freight, 
but  were  refused.  The  suit  was  commenced  on 
the  1st  of  November  : — Held,  that  whether  the 
contract  should  be  construed  according  to  the 
^neral  maritime  law,  or  English  or  German 
law,  the  master  was  bound  to  have  delivered  the 
cargo  at  Hamburg  or  at  Falmouth.    lb, 

A  bill  of  lading  made  in  England  is  a  contract 
to  be  governed  and  interpreteid  by  English  law, 
and  therefore  no  substantive  defence  arising 
from  delay  in  making  the  claim  can  be  made  apart 
from  the  express  condition  contained  therein. 
Moore  v.  Harris,  1  App.  Gas.  318  ;  45  L.  J.,  P.  C. 
54  j  34  L.  T.  619  ;  24  W.  R.  887— P.  C. 

Parol  Evidenoe— Viage— Bate  of  Freight.]— 
By  a  bill  of  lading  of  wool  from  Odessa,  freight 
was  to  be  paid  in  London,  on  delivery,  "  at  the 
rate  of  80*.  per  cwt.,  gross  weight,  tallow,  and 
other  goods,  grain,  or  seed,  in  proportion,  as  per 
London  Baltic  printed  rates  : " — Held,  that  ex- 
trinsic evidence  was  admissible  to  shew,  that,  by 
usage  of  the  trade,  the  meaning  of  the  bill  of 
lading  was,  that  80#.  per  cwt.  of  tallow  was  to  be 


taken  as  the  standard  by  which  the  rate  of  freight 
on  all  other  goods  was  to  be  measured.  Rtuiian 
Steam  Navigation  Company  v,  Silva,  13  C,  B., 
N,  S.  610. 

Diieoimt.]— A  bill  of  lading  provided  that  the 
goods  spedhed  therein  should  be  deliverable  to 
the  order  of  the  consignee  or  his  assigns  at 
Liverpool,  he  or  they  paying  freight  for  the 
goods,  five-eighths  of  a  penny  sterling  per  pound, 
with  primage  and  average  accustomed  : — ^Held, 
in  an  action  by  the  shipowner  against  an  in- 
dorsee of  the  bill  of  lading  who  had  accepted 
the  goods  to  recover  the  freight  and  primage, 
that  the  latter  might  give  evidence  of  a  mercan- 
tile custom  existing  at  Liverpool,  by  which  he 
was  entitled  to  a  deduction  of  three  months' 
discount  from  the  freight,  inasmuch  as  the  cu.s- 
tom  was  binding,  and  was  not  inconsistent  with 
the  terms  of  the  bill  of  lading.  Brown  v.  Byrne, 
3  EL  &  Bl.  703 ;  2  C.  L.  R.  1699  ;  23  L.  J., 
Q.  B.  313  ;  18  Jur.  700.  See  Hall  v.  Jawton,  4 
El.  &  Bl.  500. 

The  custom  existing  in  Liverpool  of  allowing 
discount  upon  freights  payable  on  bills  of  lading 
of  ships  from  ports  in  North  America,  is  appli- 
cable to  freights  from  ports  in  California  since 
its  annexation  to  the  United  States.  Falkner  v. 
JSarle,  3  B.  &  S.  360  ;  32  L.  J.,  Q.  B.  124  ;  9  Jur,, 
N.  S.  847  ;  7  L.  T.  672  ;  11  W.  R.  307. 

CommiMion.] — The  holder  of  a  bill  of  lading 
comprising  the  whole  cai^go,  has  by  custom  a 
right  to  deduct  "  address  commission  "  from  the 
freight.    The  Norway ,  3  Moore,  P.  C.  C.,  N.  S.  246. 

e.  Presentation. 

A  bill  of  lading  should  be  delivered  as  soon 
after  its  arrival  as  possible,  without  reference  to 
the  arrival  or  unloading  of  the  cargo.  Barber 
V.  Taylor,  5  M.  &  W.  527. 

The  master  after  waiting  a  reasonable  time  at 
a  foreign  port,  and  no  person  having  produced 
the  bill  of  lading,  may  deliver  the  goods  to  some 
person  to  keep  till  the  bill  of  lading  is  produced. 
Howard  v.  Shepherd,  9  C.  B.  297 :  19  L.  J., 
C.  P.  249. 

A.  sold  goods  to  B.,  to  be  delivered  free  on 
lx>ard  at  Liverpool,  for  Trieste.  The  goods  were 
placed  by  A.  on  board  a  steamer  to  be  delivered 
to  the  Older  of  B.  By  the  custom  of  the  trade, 
where  goods  are  sold,  to  bo  delivered  free  on 
board,  the  price  is  not  payable  until  production 
of  a  bill  of  lading,  or  some  other  document,  giv- 
ing evidence  of  their  being  on  board.  The  owners 
of  the  steamer  refusing  to  give  out  the  bill  of 
lading  until  a  greatly-increased  amount  of  freight 
was  paid,  and  B.,  when  informed  of  that  fact,  de- 
clining to  have  anything  to  do  with  the  matter, 
A.  (who  had  not  contracted  to  pay  the  freight) 
was  unable  to  comply  with  the  custom  by  pro- 
ducing the  bill  of  lading  :— Held,  that  B.,  by  his 
conduct,  dispensed  with  the  strict  compliance 
with  the  custom,  and  that  consequently  A.  was 
entitled  to  maintain  an  action  for  the  price  of 
the  iron,  without  producing  a  bill  of  lading. 
Green  v.  Sichel,  7  C.  B.,  N.  S.  747 ;  29  L.  J., 
C.  P.  213  ;  6  Jur.,  N.  S.  827  ;  8  W,  R.  663. 

3.  Effect  op. 
a.  Authority  of  Kaeter  to  Sisn. 
For  what  Goods.] — The  master  has  no  power 
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to  charge  his  owner  by  signing  biJls  of  lading 
for  a  greater  quantity  of  goods  than  is  on  board. 
Jfuhbersty  y.  Ward,  8  Ex.330  ;  22  L.  J., Ex.  113. 

He  has  no  general  authority  from  the  owner 
to  sign  bills  of  lading  for  goods  not  received  on 
boai^,  and  all  persons  taking  a  bill  of  lading  by 
indoi'sement  or  otherwise  have  notice  that  his 
authority  is  limited  to  signing  bills  of  lading  for 
goods  actually  received  on  board.  OrarU  v. 
Xormiy,  10  C.  B.  665 ;  20  L.  J.,  C.  P.  93  ;  16 
Jur.  296. 

The  captain  of  a  merchant  ship  borrowed,  in  a 
foreign  port,  a  certain  sum  for  the  ship's  use,  in 
consideration  of  which  he  took  home  goods  for 
the  lenders,  and  signed  bills  of  lading,  making 
the  freight  payable  to  them  or  their  assigns  at 
the  port  of  discharge  : — Held,  that  he  exceeded 
his  authority  as  improperly  interfering  with  the 
shipowner's  lien  on  the  unpaid  freight.  Rey- 
nolds V.  Jcx,  7  B.  &  S.  86  ;  34  L.  J.,  Q.  B.  261  ; 
13  W.  R.  968. 

Bate  of  Freight.] — ^A  master  has  no  authority 
to  sign  bills  of  lading  for  a  lower  rate  of  freight 
than  that  for  which  the  owner  has  contracted. 
Pirkemtll  v.  Jauherry,  3  F.  &  F.  217. 

Binding  on  whom.] — ^When  a  master  puts  up 
a  ship  as  a  general  ship,  and  the  shippers  have 
no  knowledge  of  the  existence  of  a  charter- 
party,  the  contract  in  the  bill  of  lading  is  be- 
tween the  shippers  and  the  owner,  and  not  the 
shippers  and  the  charterer.  The  Figlia  Mag- 
qiore,  2  L.  R.,  Adm.  106  ;  37  L.  J.,  Adm.  52  ;  18 
L.  T.  632. 

F.  k.  Co.  requested  the  defendants  to  pur- 
chase, through  their  branch  house  in  Calcutta,  a 
quantity  of  cotton  on  their  behalf,  and  to  ship  it 
for  Liverpool  on  board  two  of  F.  k.  Co.'s  ships. 
By  arrangement  goods  shipped  on  account  of  F. 
Jk  Co.  by  the  house  at  Calcutta  were  to  be  shipped 
at  a  nominal  rate  of  freight.  One  of  the  ships 
was  addressed  to  the  defendants'  Calcutta  house, 
as  agents  for  F.  &  Co.,  and  having  arrived  at 
Calcutta  a  quantity  of  cotton,  in  pursuance  of 
.the  order  of  F.  &  Co.,  was  shipped  in  her,  for 
which  the  captain  signed  bills  of  lading  making 
the  cotton  deliverable  to  order  of  the  Calcutta 
house,  and  stating  it  to  be  *'  freight  free  on 
owners'  account."  The  ship,  while  on  her  voyage 
to  Calcutta,  was  sold  by  F.  &  Co.,  and  became 
the  property  of  the  plaintifEs.  No  notice  of  this 
bad  reached  the  captain  or  the  defendants  when 
the  shipment  was  effected.  When  the  ship  ar- 
rived at  Liverpool,  F.  &  Co.  having  become  bank- 
rupt, the  defendants,  to  whom  the  house  at  Cal- 
cutta had  indorsed  the  bill  of  lading,  claimed  to 
receive  the  cotton  without  paying  any  freight 
to  the  plaintiffs,  in  accordance  with  the  terms  of 
the  bill  of  lading  : — Held,  that  the  terms  of  the 
bill  of  lading,  under  which  the  goods  were 
shipped,  were  binding  on  the  plaintiffs,  and 
that  no  freight  was  payable  by  the  defendants. 
Mercantile  and  Exchange  Bank  v.  Gladstone, 
3  L.  B.,  Ex.  233  ;  37  L.  J.,  Ex.  130 ;  18  L.  T. 
641 ;  17  W.  R.  11. 

A  master  signed  bills  of  lading  to  deliver  at 
Hamburg, "  dangers  of  the  seas  only  excepted  :  " 
— Held,  that  though  the  charterparty  contained 
other  exceptions,  the  master  was  the  agent  of 
the  owner  as  well  as  the  charterer,  and  that, 
therefore,  the  terms  of  the  bill  of  lading  were 
binding.  7%€  Patria,  3  L.  R.,  Adm.  436  ;  41 
L.  J.,  Adm.  23  ;  24  L.  T.  849. 


Without  Produotion  of  Beceipt  for  Goods.]— 

Where  the  master  gives  a  receipt  for  goods  put 
on  board,  it  behoves  him  not  to  sign  a  bill  of 
lading  till  that  receipt  is  given  up.  Thompson 
V,  Trail,  2  C.  &  P.  334  ;  6  B.  &  C.  36  ;  6  D.  &  R, 
31. 

Where  the  master  receives  goods  on  board,  and 
gives  a  receipt  for  them,  he  is  bound  not  to  de- 
liver the  bill  of  lading,  except  to  the  person  who 
can  produce  the  receipt  in  exchange  for  it. 
Craven  v.  Ryder,  2  Marsh.  127  ;  6  Taunt.  433  ; 
Holt,  100.  And  see  Mitchell  v.  Scaife,  4  Camp. 
298. 

When  Ck>ods  on  Board.] — The  master  of  a 
vessel  may  properly  sign  bills  of  lading  in 
favour  of  the  shipper  of  goods,  without  produc- 
tion of  the  mate's  receipts  for  the  goods,  if  he  is 
satisfied  otherwise  that  the  goods  are  on  board 
the  vessel,  and  has  no  notvpe  that  anyone  but 
the  shipper  claims  any  interest  in  them.  Hathc" 
sing  V.  Laing,  Laing  v.  Zeden,  17  L.  B.,  £q.  92 ; 
43  L.  J.,  Ch.  233  ;  29  L.  T.  734. 

The  holder  for  value  of  bills  of  lading  so  given 
has  a  better  title  than  an  indorsee  of  the  mate's 
receipts.    Ih, 

When  Signature  Fraudulently  Obtained — 
Property  in  Oeodi.] — The  plaintiffs,  merchants 
in  London,  purchased  for  C,  but  on  their  own 
credit,  goods  abroad,  debiting  C.  with  the  price 
and  a  commission.  The  goods  were  warehoused 
in  London  in  the  plaintiffs'  name.  C,  in  his  own 
name,  engaged  room  for  the  goods  in  the  ship 
E.,  which  had  been  put  up  as  a  general  ship  for 
Calcutta.  The  plaintiffs,  at  C.'s  request,  de- 
livered the  goods  to  a  lighterman,  but  with  a 
view  to  preserve  their  lien,  took  the  lighterman's 
engagement  to  give  them  the  mate's  receipt. 
The  goods  were  shipped  in  the  E.  ;  the  mate's 
receipt  in  blank  was  handed  to  the  lighterman, 
who  gave  it  to  the  plaintiffs.  C.  promised  the 
plaintiffs  to  redeem  the  mate's  receipt,  but  never 
did  so,  and  fraudulently  induced  the  ship  brokers 
to  get  bills  of  lading  to  C.'s  order,  to  be  signed 
by  the  master,  though  the  mate's  receipt  was 
not  produced.  C.  fraudulently  indorsed  these 
bills  of  lading  for  value  to  a  bona  fide  indorsee. 
The  plaintiffs  had  no  communication  with  the 
ship  brokers  or  captain  till  after  the  ship  had 
sailed,  when,  the  facts  being  discovered,  they 
demanded  the  goods,  both  in  this  country  and 
on  the  arrival  of  the  ship  at  Calcutta.  The 
goods  were  delivered  by  the  captain  at  Calcutta 
to  the  holders  of  the  bills  of  lading.  An  action 
was  brought  for  this  conversion  against  the  ship- 
owner and  the  captain.  The  captain  and  crew 
were  appointed  by  the  shipowner,  but  the  ship 
was  chartered  for  a  lump  sum  to  third  parties, 
who  put  up  the  ship  as  a  general  ship.  The  re- 
fusal of  the  captain  to  deliver  the  goods  at  Cal- 
cutta was  by  the  orders  of  the  shipowners.  The 
only  question  left  to  the  jury  was,  whether  the 
master  was  justified  in  signing  the  bills  of  lading 
without  the  production  of  the  mate's  receipt. 
The  jury  finding  in  the  negative,  the  plaintiffs 
had  the  verdict  against  both  defendants,  on  the 
pleas  of  not  guilty  and  not  possessed : — Held, 
that  the  property  in  the  goods  remained  the 
property  of  the  plaintiffs,  there  never  having 
',  been  any  delivery  animo  transf erendi  to  C.  ;  and 
that  the  misdelivery  at  Calcutta  was  a  conver- 
sion, and  that  the  question,  whether  the  plain- 
tiffs were  precluded  from  relying  on  their  pro- 
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perty  or  complaining  of  this  conversion,  was  in  ', 
effect  properly  left  to  the  jury,  and  properly 
found  bv  them.  Schuster  v.  APXdlar,  7  El.  & 
Bl.  704  r  26  L.  J.,  Q.  B.  281  ;  3  Jur.,  N.  S.  1320. 
Held,  also,  that  the  shipowner  having  autho- 
rized the  detention  at  Calcutta,  the  ve^ict  was 
proper.     lb. 

h.  Mate's  Beoeipt. 

EfTect  ol] — M.  chartered  a  vessel  with  a  cargo 
of  salt,  therewith  to  proceed  to  Calcutta ;  the 
freight  to  be  paid  on  unloading,  one-third  by 
freighter's  acceptance  at  four  months  from  the 
final  sailing  of  the  vessel,  remainder  on  the  right 
delivery  of  the  cargo,  agreeably  to  bills  of  lading. 
The  captain  to  apply  to  F.  for  cargo  and  custom- 
house business.  t\  proceeded  to  load  the  vessel, 
but  before  the  whole  cargo  was  on  board  M. 
stopped  payment,  and  thereupon  F.  stopped  the 
loading.  F.  presented  bills  of  lading  made  out 
in  his  own  name,  which  the  owners  of  the  ship 
refused  to  sign.  M.  presented  none,  and  the 
ship  sailed.  On  her  arrival,  F.'s  agents  tendered 
to  the  owners*  agents  the  mate's  receipt,  and 
offered  to  pay  freight,  but  they  declined  to 
deliver  the  salt.  In  an  action  for  the  conver- 
sion of  the  salt,  the  jury  found  that  F.  did  not 
part  with  the  control  over  the  goods  in  putting 
them  on  board,  and  that  the  property  did  not 
pass  to  M. : — Held,  that  the  sailing  away  with 
the  goods  was  ample  evidence  of  conversion,  and 
that  the  conversion  commenced  from  the  time  of 
sailing.  Ihlk  v.  Fletcher,  18  C.  B.,  N.  S.  403  ; 
34  L.  J.,  C.  P.  146  ;  11  Jur.,  N.  S.  176  ;  13  W.  R. 
346. 

A  manufacturer  at  Newc&stle  consigned  goods 
to  E.  &  Co.,  his  factors  in  Loudon,  specifically, 
to  meet  a  bill  of  exchange  drawn  upon  them, 
transmitting  to  them  a  receipt,  signed  by  the 
mate  of  the  vessel,  acknowledging  the  goods  to 
have  been  received  on  board  to  be  delivered  to 
E.  k  Co. : — Held,  that  E.  k  Co.  had  a  sufficient 
property  in  the  goods  and  right  to  the  possession 
to  entitle  them  to  maintain  trover  against  a 
wrongdoer,  the  consignor  not  having  repudiated 
the  contract  upon  which  they  were  sent.  Evana 
V.  Xichol,  4  Scott,  N.  R.  43  ;  3  M.  &  G.  614. 

Xeaning  of  ^'ConnaiMementi."]— The 

plaintiffs  wrote  to  their  agents,  the  defendants, 
regarding  goods  which  S.  had  proposed  to  pur- 
chase :  *^  Les  informations  snr  S.  sont  telles  que 
nous  ne  pouvons  lui  livrer  les  2,500  caisses  que 
contre  oonnaissemcnt.  Si  vous  voulez,  nous  vous 
enverrons  les  connaissements,  et  vous  ne  les  lui 
delivrerez  que  contre  payement. "  The  plaintiffs, 
who  carried  on  business  in  Holland,  consigned 
the  goods  to  the  defendants,  with  the  bill  of 
lading  of  a  Dutch  ship,  and  the  defendants  put 
them  on  board  of  a  ship  named  by  S.,  and  they 
received  and  kept  the  mate's  receipt,  but  no  bills 
of  lading  of  export  ship  were  maae  up,  nor  was 
the  price  paid  by  S.  when  the  ship  sailed.  In 
an  action  for  delivering  the  goods  without  ob- 
taining the  price  : — H^d,  that  the  instructions 
to  the  defendants  were  not  carried  out  by  obtain- 
ing the  maters  receipt;  that  " connaissement " 
meant  a  bill  of  lading ;  and  that,  as  the  control 
over  the  goods  had  been  lost  without  payment  of 
the  price,  the  defendants  were  liable.  Stearine 
Company  v.  Beintzmann,  17  C.  B.,  N.  S.  56  ;  10 
Jur.,  N.  8.  881 ;  11  L.  T.  272. 


Xvidenee — Short  Delivery.] — The  plaintiff 
having  verbally  chartered  a  ship  to  carry  iron 
from  Glasgow  to  Swansea,  the  ship  was  loaded 
with  iron  bought  by  the  plaintiff  from  W.  &  Co. 
The  iron  was  weighed  by  the  agents  of  W.  k  Co.» 
to  whom  the  mate  gave  a  receipt  signed  by  him 
for  330  tons,  but  there  was  no  bUl  of  lading. 
On  delivery  at  Swansea,  the  quantity  of  iron 
was  discovered  to  be  326^  tons  only,  but  the 
mate  deposed,  and  was  not  contradicted,  to  the 
delivery  of  all  that  had  been  shipped.  The 
plaintiff  having  paid  on  the  full  amount  of  300 
tons  to  W.  &  Co.,  who  refused  to  repay  them  the 
difference,  sued  the  shipowner  for  short  delivery : 
— Held,  that  there  was  no  evidence  of  negligence 
in  the  shipowner,  and  that  if  there  had  been,  it 
would  not  be  negligence  causing  loss  to  the 
plaintiff.    Biddulph  v,  Bingham,  30  L.  T.  30. 

Custom  M  to.] — A  local  custom  of  trade  was 
alleged  to  exist  at  Bombay  by  virtue  of  which 
the  mate's  receipts  for  goods  shipped  on  board  a 
vessel  are  negotiable  instruments,  and  pass  the 
property  in  the  goods  in  the  same  manner  as 
bills  of  lading,  and  that  masters  of  ships  are 
boimd  to  have  the  mate's  receipt  returned  to 
them  before  signing  any  bill  of  lading  for  the 
goods  mentioned  in  that  receipt ;  and  that  if  a 
captain  signed  a  biU  of  lading  without  produc- 
tion and  delivery  to  him  of  the  mate's  receipt 
for  the  goods,  he  would*  be  bound,  on  the  pro* 
duction  of  that  receipt,  to  sign  a  fresh  bill  of 
lading,  and  to  deliver  the  same  to  the  person 
producing  the  mate's  receipt,  and  that  the  goods 
mentioned  in  the  receipt  ought  to  be  delivered 
to  the  person  who  produced  the  second  bill  of 
lading  : — Held,  that  such  a  custom,  if  proved  to 
exist,  would  be  inoperative  as  against  the  cap* 
tain  and  the  shipowners.  HatheHng  v.  LahiOf 
Laing  v.  Z^en,  17  L.  R.,  Eq.  92  ;  43  L.  J.,  Ch. 
233  ;  29  L.  T.  734. 

c.  As  to  Quality  and  Quantity  of 
Shipment. 

Under  18  k  19  Viet.  e.  Ill,  s.  S.I^This  pro* 
vision  only  applies  to  persons  who  have  actually 
signed  bills  of  lading  ;  therefore,  the  owners  of  a 
ship  are  not  estopped  from  shewing  that  a  state- 
ment of  weight  contained  in  a  bill  of  lading  of 
goods  shipped,  signed  by  the  ship's  agent,  is 
incorrect.  Jeuel  v.  Bath,  2  L.  R.,  Ex.  267  ;  36 
L.  J.,  Ex.  149 ;  15  W.  R.  1041. 

The  above  section  does  not  make  a  bill  of  lading 
conclusive  evidence  against  the  owner  that  the 
goods  were  put  on  board.  Meyer  v.  Bresger,  16 
C.  B.,  N.  S.  646  ;  33  L.  J.,  C.  P.  289  ;  10  L.  T.  612  ; 
12  W,  R.  983. 

The  statute  operates  where  a  bill  of  lading  is 
signed  by  the  master,  who  is  part  owner,  and 
who  sues  on  behalf  of  himself  and  his  co-owners. 
lb. 

liability  of  Xaeter.] — A  flour  company  abroad 
shipped  on  board  a  vessel  1,676  bags  of  rye-meal, 
some  of  which  weighed  twelve  stone  each,  and 
sopie  eight  stone  each.  They  were  shipped  from 
lighters,  all  mixed  together,  and  the  master  knew 
nothing  of  their  relative  capacity.  The  master 
signed  two  bills  of  lading,  one  for  1,200  bags  and 
the  other  for  467  bags,  deliverable  to  order.  The 
latter  bill  of  lading  was  for  467  bags  rye-meal, 
gross  35  tons  9  cwt.,  and  at  the  foot  of  it  was 
^^  contents  unknown  and   not   responsible   for 
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weight."  The  bags  were  all  marked  alike,  and 
no  means  were  taken  to  identify  by  marks  in  the 
bills  of  lading  any  particular  bags,  and  there 
was  nothing  on  the  &ce  of  the  bills  of  lading 
from  which  the  master  could  see  that  they  were 
intended  for  different  consignees.  When  the 
ship  arrived,  the  master,  by  mistake,  delivered 
to  the  consignee  of  the  467  bags  of  twelve  stone 
each,  several  bags  which  weighed  only  eight 
stone : — Held,  that  the  master  was  responsible 
for  the  non-delivery  of  467  bags  of  the  proper 
weight.  Bradley  v.  Dunipace^  7  ^,  ^  Is.  200 ; 
31  L.  J.,  Ex,  210 ;  5  L.  T.  366.  Affirmed,  1  H. 
&  C.  521  ;  32  L.  J.,  Ex.  22-^Ex.  Ch. 

The  master  having  been  sued  to  judgment  on 
a  bill  of  lading,  the  owner  cannot  be  sued, 
although  the  judgment  is  unsatisfied.  Priestly 
V.  Fei-nie,  3  H.  &  C.  977  ;  34  L.  J.,  Ex.  173  ;  11 
Jur.,  N.  S.  813  ;  13  L.  T.  208  ;  13  W.  B.  1080. 


Of  Joint  Owner — Ciuitom  to  Weigh.] — 


measurement.  Blatichet  v.  Powells  Llantivit 
Collieries  Company^  9  L.  R.,  Ex.  74  ;  43  L.  J., 
Ex.  50  J  30  L.  T.  28  ;  22  W.  R.  490. 


Signature  of  Master  not  eonoliudve.] — 


Bark  was  shipped  (green)  at  Penang,  under  a  bill 
of  lading  describing  it  to  be  of  a  certain  weight, 
and  making  it  deliverable  to  the  consignees  in 
London  on  payment  of  freight  at  a  certain  rate 
per  ton  of  20  cwt.  nett  weight  delivei-ed.  On 
arrival  in  London,  the  agent  appointed  by  the 
managing  owner  demanded  freight  on  the  weight 
mentioned  in  the  bill  of  lading,  and  refused  to 
deliver  the  bark  unless  the  consignees  would  pay 
according  to  that  weight,  or  (under  an  alleged 
custom)  incur  the  expense  of  weighing  over  the 
ship's  side  or  at  a  legal  quay.  The  consignees 
paid  the  money  under  protest,  and  brought  an 
action  against  one  of  the  joint  owners  to  recover 
back  the  excess.  The  jury  having  negatived  the 
alleged  custom  : — Held,  that  he  was  liable,  not- 
withstanding that  he  had  not  interfered  or  in  any 
way  assented  to  the  appointment  of  the  agent  by 
the  managing  owner,  and  that  no  part  of  the 
money  had  come  to  his  hands.  Coulthurst  v. 
Sweet,  1  L.  R.,  0.  P.  649. 

Where  Fraud.]— A  bill  of  lading  is  not  con- 
elusive  between  the  shippers  of  the  goods  and  the 
owners  of  the  ship,  but  the  owners  may  shew 
that  less  goods  than  specified  in  the  bill  of  lading 
were  shipped,  the  master  who  signed  the  bill  of 
lading  having  been  misled  by  the  fraud  of  the 
agent  of  the  shippers.  Bates  v.  Todd,  1  M.  & 
Rob.  106. 

A  bill  of  lading  represented  a  larger  number  of 
bales  to  have  been  shipped  onboard  a  vessel  than 
was  really  shipped.  This  arose  from  the  mistake 
of  the  mate,  which,  there  was  some  evidence  to 
shew,  was  caused  by  the  fraud  of  the  person  who 
put  the  bales  on  board.  The  latter  was  either 
agent  of  the  person  named  as  shipper  in  the  bill 
of  lading,  or  of  his  vendor : — Held,  that  there  was 
evidence  that  the  misrepresentation  was  caused 
wholly  by  the  fraud  of  the  shipper,  or  of  the 
holder,  or  some  i)erson  under  whom  the  holder 
claimed.  Valierl  v.  Boyland,  1  L.  R.,  C.  P.  382  ; 
35  L.  J.,  C.  P.  215  ;  12  Jur.,  N.  S.  566  ;  14  L.  T. 
362  ;  14  W.  R.  637. 

Weight!— Mistake  ftnd  Misdescription  as  to.] 
— In  an  action  for  freight,  the  master  is  at 
liberty,  notwithstanding  the  terms  of  the  18  & 
19  Vict.  c.  Ill,  8.  3,  the  Bills  of  Lading  Act,  to 
shew  that  the  cargo  actually  received  by  him 
differs  in  weight  from  that  signed  for  in  the  bill 
of  lading ;  at  all  events  where  the  weight  men- 
tioned in  the  bill  of  lading  is  a  mere  matter  of 

VOL.  VI. 


Bills  of  lading  signed  by  the  master  are  prim&  facie 
evidence  that  the  quantities  named  therein  were 
received  on  board  by  him  ;  the  onus  of  rebutting 
this  presumption,  and  of  shewing  that  a  less 
quantity  than  that  specified  was  received,  lies  on 
the  shipowner.  M'Lean  v.  Fleming ,  2  H.  L.  Sc. 
App.  128  ;  26  L.  T.  317. 

A  shipowner  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  shewing 
that  the  goods  or  some  of  them  were  never  actually 
put  on  board.  Brown  v.  Powell  Duffryn  Steam 
Coal  Omnany,  10  L.  R.,  C.  P.  562 ;  44  L.  J.,  C.  P. 
289  ;  32  L.  T.  621 ;  23  W.  R.  649. 

By  a  charterparty  for  the  conveyance  of  a 
cargo  of  coal  from  Cardiff  to  Buenos  Ayres,  it 
was  stipulated  that  the  master  should  '"  sign  bills 
of  lading  for  the  cargo  put  on  board  as  presented 
to  him  by  the  charterers,  without  prejudice  to  the 
terms  of  the  charterparty."  On  arrival  at  the 
port  of  discharge,  it  was  found  that  the  coal  de- 
livered to  the  consignees  was  less  by  thirty-two 
tons  than  the  quantity  mentioned  in  the  bills  of 
lading,  and  the  owners  were  called  upon  to  pay, 
and  paid,  the  difference  of  value  to  the  con- 
signees. In  an  action  by  the  owners  against  the 
charterers  to  recover  the  amount  so  paid: — Held, 
that,  inasmuch  as  the  owners  were  under  no  legal 
liability,  either  at  common  law  or  under  the  Bills 
of  Lading  Act,  to  pay  for  such  deficiency,  the 
action  was  not  maintainable.    Ih, 

In  an  action  by  consignees  against  a  ship- 
owner for  the  loss  of  one  out  of  several  boxes  of 
machinery,  which  had  been  delivered  on  the 
quay  to  the  people  of  the  ship,  and  the  receipt 
of  which  had  been  acknowledged  by  the  signa- 
tures of  the  mate  and  captain  on  the  bill  of 
lading  : — Held,  that  the  owner  was  responsible, 
although  there  w&s  no  proof  that  the  missing 
box  was  ever  on  board  the  ship.  British 
Columbia  and  Vancouver  Island  Company  v. 
Nettleship,  3  L.  R.,  Ex.  330  ;  37  L.  J.,  C.  P.  236  ; 
18  L.  T.  291  ;  16  W.  R.  1046. 

Effect  of  signing  *<  Weight,  Value  and  Con- 
tents unknown."] — When,  on  a  closed  package 
being  shipped  for  carriage,  a  bill  of  lading,  con- 
taining an  innocent  misdescription  of  its  con- 
tents, is  presented  to  the  master  of  the  ship,  and 
he,  without  asking  questions  or  examination, 
stamps  thereon  "  weight,  valae  and  contents  un- 
known," there  is  a  contract  to  carry  the  pack- 
age whatever  its  contents  may  be.  Leheau  v. 
General  Steam  Xavigation  Company,  8  L.  R., 
C.  P.  88  ;  42  L.  J.,  C.  P.  1  ;  27  L.  T.  447  ;  21 
W.  R.  146. 

The  plaintiffs  delivered  to  the  defendants,  for 
carriage  on  board  their  ship,  a  closed  case  con- 
taining sUk  goods.  The  bill  of  lading,  as  ten- 
dered by  the  plaintiffs  for  signature,  described 
the  contents  of  the  case  as  linen  goods ;  but 
before  signing  it  the  captain  impressed  upon  it 
with  a  stamp  the  words  "weight,  value  and 
contents  unknown."  The  freight  charged  for 
silk  was  higher  than  that  for  linen  goods,  and 
the  freight  paid  for  the  goods  so  delivered  was 
that  for  linen  goods ;  but  the  plaintifb  repre- 
sented the  goods  to  be  linen  inadvertently,  and 
without  fraudulent  intention.  On  the  ship's 
arrival  at  her  destination  it  was  found  that  two 
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pieces  of  silk  had  been  abstracted  from  the  case. 
In  an  action  by  the  plaintiffs  against  the  defen- 
dants as  common  carriers  for  non-deliveiy  of 
the  silk  goods  so  lost : — Held,  that  the  addition 
of  the  words  "  weight,  value  and  contents  un- 
known" to  the  bill  of  lading  completely  did 
away  with  the  effect  of  the  description  of  the 
goods  as  linen,  and  that  consequently  the  con- 
tract was  to  carry  the  case  and  its  contents, 
whatever  they  might  be  ;  and  the  plaintiffs  were 
entitled  to  maintain  the  action.    lb. 

Ihe  master  of  a  Russian  ship  received  on 
board  his  vessel,  at  St.  Petersburg,  certain  goods 
under  a  bill  of  lading  in  the  oitiinary  form  : — 
*'  Shipped  in  good  order  and  condition,  to  be  de- 
livered in  the  like  good  order  and  condition  at 
the  port  of  London/'  Certain  excepted  perils 
were  enumerated  in  the  bill  of  lading,  and  in 
the  margin  were  the  words,  ♦''We^ht,  contents 
and  value  unknown."  The  ship  arrived  in  Lon- 
don, and  the  goods  were  delivered  to  the  con- 
signees, but  a  great  number  of  them  wei'e  found 
to  be  in  a  damaged  state.  At  the  hearing  of  a 
cause  under  the  Admiralty  Court  Act,  1861,  s.  6, 
instituted  on  behalf  of  the  consignees  against 
the  ship,  it  was  proved  that  the  goods  were 
damaged  both  externally  and  internally,  and  that 
the  damage  was  recent,  and  not  traceable  to  any 
inherent  vice  in  the  goods  : — Held,  thatr,  in  the 
absence  of  any  satisfactory  proof  on  the  part  of 
the  shipowners  that  the  goods  were  in  a  bad  con- 
dition when  shipped,  it  was  not  incumbent  on 
the  consignees,  in  order  to  establish  their  case,  to 
prove  where  or  how  the  goods  became  damaged. 
The  Peter  der  (jrosse,  1  Adm.  D.  414  ;  34  L.  T. 
749. 

Held,  also,  that  the  bill  of  lading  afforded 
evidence  that  extei*nally,  and  so  far  as  met  the 
eye,  the  goods  had  been  shipped  in  good  order 
and  condition.    lb. 

A  bill  of  lading  for  manganese  shipped  on 
board  stated  the  weight  in  writing,  but  contained 
a  printed  clause,  **■  weights,  contents  and  value 
unknown:'* — Semble,  that  the  person  signing 
the  bill  of  lading  would  Eot  be  concluded  from 
shewing  that  the  written  statement  of  weight 
was  erroneous.  Jetsel  v.  JBath,  2  L.  R.,  Ex,  267 ; 
36  L.  J.,  Ex.  149  ;  16  W.  R.  1041. 

A  bill  of  lading,  signed  by  a  master  since  de- 
ceased, for  goods  to  be  delivered  to  a  consignee 
or  his  assigns,  he  paying  freight,  is  admissible  as 
evidence  of  the  consignee  having  an  insurable 
interest  in  the  goods  ;  but  if  the  master  guards 
his  acknowledgment  by  saying,  "  contents  un- 
known," so  that  he  does  not  charge  himself  with 
the  receipt  of  any  goods  in  particular,  the  bill  of 
lading  alone  is  not  evidence  either  of  the  quan- 
tity of  the  goods  or  of  property  in  the  consignee. 
Haddow  v  Parry,  3  Taunt.  303. 

XfFoot  of  figning  **  Quantity  and  Quality  un- 
known.'*]— A  bill  of  lading  stating  that  goods 
were  shipped  in  good  order  and  condition,  but 
also  containing  an  indorsement  by  the  master, 
*' quantity  and  quality  unknown,"  does  not  ad- 
mit, as  against  the  shipowneis,  that  the  goods 
were  shipped  in  good  order  and  condition.  The 
Pro9periHo  Pala^so,  29  L.  T.  622. 

Evidence  of  the  condition  of  goods  on  delivery 
tending  to  shew  that  the  damage  sustained  could 
not  be  accounted  for  by  any  damage  existing  at 
the  time  of  shipment,  and  that  such  damage, 
had  it  existed,  must  have  been  noticed  by  the 
master  or  officer  in  charge  of  the  ship  at  the 


time  of  shipment,  will  not,  where  goods  are 
shipped  under  a  bill  of  lading  indorsed  "  quan- 
tity and  quality  unknown,"  satisfy  the  onus  cast 
upon  the  plaintiff  seeking  to  recover  against 
shipowners  for  damage  to  the  goods.  Positive 
evidence  of  the  condition  of  the  goods  when 
shipped  must  be  given.    lb.    See  next  aate, 

A  bill  of  lading,  stating  goods  to  have  been 
shipped  in  good  order  and  condition,  but  in- 
dorsed by  the  master  with  the  words  "  quality 
and  quantity  unknown,"  does  not  admit  as 
against  the  shipowner  that  the  goods  were 
shipped  in  good  order  and  condition.  The  Ida, 
32  L.  T.  541— P.  C.     See  preceding  cage. 

There  is  no  rule  oi  law  by  which  the  consignee 
of  goods  under  a  bill  of  lading,  stating  goods  to 
have  been  shipped  in  good  order  and  condition, 
but  containing  the  words  "quantity  and  quality 
unknown,"  is  bound  to  shew  that  the  goods  were 
shipped  in  good  order  and  condition,  or  fall  in 
his  suit  against  the  shipowner  for  damage  done 
to  the  cai-go  ;  but  failing  proof  of  the  condition 
of  the  cargo  when  shipped,  the  consignee  is 
bound  to  shew  that  the  damage  which  it  sustained 
is  traceable  to  causes  for  which  the  shipowner  is 
responsible.    lb. 


Amount  of  Freight  Payable.] — A  charter- 


party  under  which  a  ship  was  chartered  for  a 
grain  cargo  from  the  Danube  to  the  United 
Kingdom,  for  freight  "  per  imperial  .quarter  de- 
livered," contained  a  provision  that,  in  the  event 
of  the  cargo  or  any  part  being  delivered  in  a 
damaged  or  heated  condition,  the  freight  should 
be  payable  on  the  invoice  quantity  taken  on 
board  as  per  bill  of  lading,  or  half  freight  upon 
the  damaged  or  heated  portion  at  the  captain's 
option.  The  bill  of  lading  stated  that  1,021 
kilos  were  shipped  on  board  ;  but  the  master 
added  at  the  end  of  the  bill  of  lading,  before 
signing  it,  the  words  "  quantity  and  quality  un- 
known." The  cargo  having  become  heated  on 
the  voyage,  the  master  claimed  to  exercise  his 
option,  and  to  be  paid  freight  upon  the  invoice 
quantity,  as  per  bill  of  lading  : — Held,  that  the 
addition  of  the  words  **  quantity  and  quality  un- 
known "  to  the  bill  of  lading  by  the  master,  did 
not  take  away  his  right  to  be  paid  freight  upon 
the  invoice  quantity  in  the  bill  of  lading,  and 
that  the  object  and  effect  of  that  memorandum 
were  merely  to  protect  the  captain  against  any 
mistake  which  might  occur  in  the  invoice  quan- 
tity in  the  bill  of  lading,  in  case  of  alleged 
short  delivery  or  deterioration  not  caused  by  his 
default.  Tiilly  v.  Terry,  8  L.  R.,  C.  P.  679  ;  42 
L.  J.,  C.  P.  240  ;  29  L.  T.  36. 

Upon  a  purchase  and  sale  of  com  afloat,  made 
before  the  arrival  in  England  of  the  shipping 
documents,  the  written  contract  was  in  form, 
"  for  the  purchase  of  the  cargo  per  Prima  Donna, 
from  Ibraila,  now  at  Queenstown,  as  it  stands, 
consisting  of  about  1,300  quarters  Ibraila 
Indian  com,  at  the  price  of  30«.  per  imperial 
quarter,  free  on  board,  including  freight  and  in- 
surance to  a  safe  port  in  the  United  Kingdom ; 
the  quantity  to  be  taken  from  the  bill  of  lading, 
and  measure  calculated  at  220  quarters  =  100 
kilos.  Payment,  cash  on  handing  shipping  docu- 
ments." Upon  the  arrival  of  the  bill  of  lading, 
it  was  found  to  be  expressed  as  for  a  shipment  at 
Ibraila  of  "1,667  quarters ;  quantity  and  quality 
unknown  to  tiie  master."  Whereupon  the  vendee 
paid  to  the  vendor  as  for  1,667  quarters,  deduct- 
ing freight  on  that  number  of  quarters  j  but  on 
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delivery  it  was  found  that  the  cargo  really  con- 
tained only  1,614  quarters : — Held,  that  the  con- 
Btmction  of  the  contract  was,  that  it  was  a  sale 
of  the  cargo,  whatever  it  might  be,  at  a  price 
which  was  to  depend  upon  the  amount  which 
should  be  found  stated  in  the  bill  of  lading  when 
it  should  come  to  hand,  and  not  upon  the  real 
amount  of  com ;  that  the  purchaser  took  the 
chance  of  the  cargo  really  turning  out  more  or 
less  than  mentioned  in  the  bill  of  lading ;  and 
that  he  could  not  recover  for  a  short  delivery. 
Ciwat  V.  Bingham,  2  El.  &  Bl.  836  ;  2  C.  L.  R. 
212  ;  23  L.  J.,  Q.  B.  26  ;  18  Jur.  596. 


4.  Exemptions  fbom  Liability. 

a.  Seaworthineas,  Implied  Warranty  of. 

Hot  axeluded.] — When  special  clauses  in  a 
bill  of  lading  exonerate  the  shipowner  from  the 
liability  of  even  the  perils  induced  by  the  negli- 
gence of  his  servants,  it  is  necessary  that  the 
jury  should  find  whether  the  vessel  was  or  was 
not  seaworthy  when  starting  on  the  voyage. 
Stsel  V.  State  Lins  Steanuthip  Company,  3  App. 
Cas.  72 ;  37  L.  T.  333. 

A  cargo  of  wheat  was  shipped  at  the  port  of 
New  York  for  conveyance  to  Glasgow,  and  a 
specially-worded  bill  of  lading  contained  clauses 
excepting  "  peril  of  the  seas  of  whatever  nature 
or  kind  soever  and  howsoever  caused,"  including 
negligence  of  the  crew.  On  the  voyage  the  sea 
burst  through  an  insufficiently-fastened  port- 
hole, damaging  the  cargo.  A  jury  found  by 
special  verdict  that  this  port-hole  had  been  in- 
sufficiently fastened,  but  did  not  find  whether 
this  happened  before  starting  on  the  voyage  : — 
Held,  that  there  was  an  implied  engagement  to 
supply  a  seaworthy  ship.    Ih. 

Held,  also,  that  the  jury  not  having  found 
whether  the  vessel  started  on  her  voyage  in  a 
seaworthy  condition,  there  was  no  finding  upon 
which  judgment  could  be  entered  ;  therefore  the 
case  must  be  reheard.    Ih, 

There  is  in  the  bill  of  lading  an  engagement 
that  the  ship  shall  be  seaworthy.    Ih, 

b.  Liability  to  General  Average. 

Iignry  to  Ctoods  by  Water  employed  to  ez- 
tingnuh  Fire.] — When  a  bill  of  lading  con- 
tained an  exception  of  "  fire  on  board,"  and  the 
goods  carried  under  it  were  injured  in  conse- 
quence of  the  water  used  to  extinguish  a  fire 
occurring  during  the  voyage: — Held,  that  the 
exception  did  not  exempt  the  shipowners  from 
liability  to  contribution  in  general  average  to- 
wards the  loss  sustained  by  the  owner  of  the 
goods  so  injured.  Nor  were  they  exempted  by 
virtue  of  the  Merchant  Shipping  Act,  1854,  s. 
503.  Schmidt  v.  Royal  Mail  SteanMhip  Com- 
pany, 46  L.  J.,  Q.  B.  646. 

The  exception  in  the  bill  of  lading  and  the 
above  section  of  the  act  had  reference  only  to  the 
obligation  on  the  contract  to  deliver  the  goods, 
and  did  not  take  away  the  ordinary  liabiUty  of 
the  shipowner  to  contribute  in  general  average, 
as  owner,  when  a  fire  had  occurred  and  a  sacrifice 
had  been  properly  made  to  save  the  whole  adven- 
ture.   Ih, 

A  bill  of  lading,  by  which  the  shipowner  un- 
dertook to  deliver  the  goods  at  a  port  to  a 
railway  company,  to  be  by  them  carried  inland 
and  delivered  to  the  consignees,  contained  an 


exception,  "  that  the  shipowner  or  railway  com- 
pany are  not  to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  covered  by 
insurance,  or  for  any  claim,  notice  of  which  is 
not  given  before  the  removal  of  the  goods."  On 
the  voyage  a  fire  broke  out,  and  the  cargo  was 
damaged  by  the  admission  of  water  to  extinguish 
the  fire.  The  ship  put  back,  and  the  shipowners 
delivered  the  cai^o  up,  without  taking  security 
from  any  of  the  cargo  owners,  or  taking  any 
step  for  procuring  an  adjustment  of  general 
average: — Held,  following  Schmidt  v.  Royal 
Mail  Steanuhip  Company  (45  L.  J.,  Q.  B.  6&), 
that  the  shipowners  were  not  exempted  from 
contribution  to  general  average  by  the  clauses  in 
tlie  bill  of  lading.  Crocked  v.  Allan,  6  Q.  B.  D. 
38  ;  49  L.  J.,  Q.  B.  201  ;  41  L.  T.  800 ;  28  W.  R. 
304. 

Introdaetion  of  Hovel  Clanae.] — If  a  shipowner 
wishes  to  introduce  into  his  bill  of  lading  bo 
novel  a  clause  as  one  exempting  him  from  general 
average  contribution,  he  ought  not  only  to  make 
it  clear  in  words,  but  also  to  make  it  conspicuous 
by  inserting  it  in  such  type  and  in.  such  a  part 
of  the  document  as  that  a  person  of  ordinaiy 
capacity  and  care  could  not  fail  to  see  it.  Ih, 
—Per  Lush,  J.,  5  Q,  B.  D.  at  p.  40. 


c.  Statutory  Limitations. 

Bobbery.] — The  owner  of  a  ship  was  not  liable 
beyond  the  value  of  the  ship  and  freight,  under 
7  Geo.  2,  c.  15,  s.  1,  in  case  of  a  robbery,  in  which 
one  of  the  mariners  was  concerned,  by  giving 
intelligence  and  afterwards  sharing  the  spoil. 
Sutton  V.  Mitchell,  1  T.  R.  18.  See  26  Geo.  3, 
c.  86,  8.  1,  and  17  &  18  Vict.  c.  104,  s.  503. 

Fire.]— The  26  Geo.  3,  c.  86,  s.  2,  did  not  apply 
to  goods  on  board  a  lighter  employed  in  carrying 
goods  from  the  shore  to  be  loaded  on  board  ship. 
Morewood  v.  Pollok,  1  El.  &  Bl.  743  ;  1  C.  L.  R. 
78  ;  22  L.  J.,  Q.  B.  250  ;  17  Jur.  881. 

A  gabbert  (Anglic^,  a  lighter)  was  not  a  ship, 
or  vessel,  within  26  Geo.  3,  c.  86,  s.  2,  and  if 
goods  on  freight  were  shipped  on  board  such 
vessel,  and  destroyed  by  fire  accidentally  or 
through  the  negligence  of  the  master,  the  owners 
were  not  protected  by  that  statute,  but  were  re- 
sponsible as  at  common  law.  Hunter  v.  Gower, 
1  Eligh,  573. 

Beclaration  of  Value.] — A  bill  of  lading,  de- 
scribing goods  as  ^*one  box,  containing  about 
248  ounces  of  gold  dust,"  is  not  a  declaration  of 
the  'Hrue  nature  and  value  of  such  articles," 
within  the  Merchant  Shipping  Act,  1854,  s.  503. 
Williams  v.  African  Steamship  Company,  1  H. 
&  N.  300  ;  26  L.  J.,  Ex.  69  ;  2  Jur.,  N.  S.  693. 

On  a  shipment  of  a  cargo  from  Valparaiso  to 
England,  a  bill  of  lading  described  the  property 
as  "  1,338  hard  dollars,"  which  was  a  coin  current 
at  Valparaiso  at  the  time  : — Held,  that  this  was 
a  sufficient  compliance  with  26  Geo.  3,  c.  86,  s.  3, 
it  being  the  current  coin  of  the  place  where  the 
shipment  was  made.  Oihhs  v.  Potter,  10  M.  & 
W.  70 ;  6  Jur.  586.  uind  *^?e  17  &  18  Vict.  c.  104, 
B.  503. 

d.  Perils  of  the  Sea. 

Gollifion  caused  by  Negligenee.]— An  excep- 
tion of  "  accidents  or  damage  of  the  seas,  rivers, 
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and  steam  navigation  of  whateyer  nature  or  kind 
soever,"  does  not  exempt  a  shipowner  from 
responsibility  for  loss  of  goods  by  reason  of  a 
collision  caused  by  the  gross  negligence  of  the 
master  or  crew.  Lloyd  v.  General  Iron  Screw 
Collier  Company,  3  H.  &  C.  284  ;  33  L.  J.,  Ex. 
269  ;  10  Jur.,  N.  S.  661  ;  10  L,  T.  586  ;  12  W.  R. 
882. 

A  collision  between  two  vessels  brought  about 
by  the  negligence  of  either  of  them,  without  the 
waves  or  wind  or  difficulty  of  navigation  con- 
tributing to  the  accident,  is  not  "  peril  of  the 
sea"  within  the  terms  of  that  exception  in  a  bill 
of  lading.  Woodley  v.  Mitchtdl,  11  Q.  B.  D.  47 ; 
5  Asp.  M.  C.  71  ;  62  L.  J.,  Q.  B.  325  ;  48  L.  T. 
699  ;  31  W.  R.  661— C.  A. 

Goods  were  shipped  on  board  a  vessel,  which 
was  called  the  Black  Prince,  under  a  bill  of 
lading  which  contained  an  exception  of  barratry 
of  the  master  and  mariners,  and  accidents  or 
damage  of  the  seas.  In  the  course  of  the  voyage 
the  Black  Prince,  meeting  a  vessel  called  the 
Araxes  under  circumstances  which  rendered  it 
the  duty  of  the  Black  Piince  to  port  her  helm, 
neglected  to  do  so,  and  the  result  wns  that  the 
Black  Prince,  with  the  goods  on  board,  was  run 
down  and  totally  lost : — Held,  that  the  conduct 
of  the  master,  though  a  wilful  default  by  the 
Merchant  Shipping  Act,  1854,  s.  299,  did  not 
amount  to  barratry,  nor  was  the  loss  a  loss  by 
accidents  or  damage  of  the  seas  within  the  ex- 
ception. Orill  V.  General  Iron  Srrtrw  Collier 
Company,  1  L.  R.,  C.  P.  600 ;  35  L.  J.,  C.  P.  321 ; 
12  Jur.,  N.  S.  727  ;  14  W.  R.  893.  Affirmed,  3 
L.  R.,  C.  P.  476 ;  37  L.  J.,  C.  P.  205  ;  18  L.  T. 
485  ;  16  W.  R.  796— Ex.  Ch. 


Question  for  Jury.]— The  judge  left  it 


to  the  jury  to  say  whether  the  collision  was 
caused  by  the  negligence  of  the  crew,  and 
whether  there  was  any  want  of  ordinary  cai-e 
on  the  part  of  the  Araxes  by  the  exercise  of 
which  the  collision  might  have  been  avoided : — 
Held,  a  proper  direction,  and  that  he  was  not 
bound  to  leave  it  to  them  to  say  whether  the 
persons  in  charge  of  the  Araxes  might  not  have 
mitigated  the  calamity  by  stopping  or  backing 
when  they  found  a  collision  inevitable.    Ih. 


Where  no  Fanlt  of  either  Ship.] — Goods 


were  laden  on  board  a  ship,  the  bill  of  lading 
containing  an  exception  of  the  perils  of  the 
sea ;  the  ship  ran  foul  of  another  ship  without 
any  fault  in  the  master  of  either  ; — Held,  to  be 
an  injury  by  the  perils  of  the  sea  within  the  ex- 
ception, liuller  V.  Fisher^  Peake's  Add.  Gas.  183. 

Amoant  of  Care  necesBary — ^Bieeharging.]— 

A  vcKsel  laden  with  goods  arrived  in  the  port  of 
London,  and  was  taken  into  the  Commercial 
Dock  to  discharge  her  cargo.  For  this  purpose 
she  was  fastened  by  tackle,  on  the  one  side  to  a 
loaded  lighter  lying  outside  her,  and  on  the 
other  to  a  barge  lying  between  her  and  the 
wharf.  The  crew  was  discharged,  except  the 
mate,  and  lumpers  were  being  employed  in  un- 
loading her,  when  the  tackle  broke  whereby  she 
was  fastened  to  the  lighter,  and  in  consequence 
she  canted  over,  water  got  in  through  her  ports, 
and  the  goods  still  on  board  were  damaged  : — 
Held,  that  this  was  a  loss  within  the  exception 
in  the  bill  of  lading  of  "  all  and  eveiy  the  dan- 
gers and  accidents  of  the  seas  and  navigation.'' 
Xaurie  v.  Uou^lag,  16  M.  k  W.  746. 


Held,  also  (in  an  action  by  the  freighters 
against  the  shipowners  to  recover  damages  for 
this  loss),  that  the  jury  was  properly  directed, 
that  the  owners  were  only  bound  to  take  the 
same  care  of  the  goods  as  a  person  would  of  his 
own  goods,  that  is,  an  ordinary  and  a  reasonable 
care.    lb. 

Barratry  of  Crew.] — ^A  shipowner  carrying 
goods  under  a  bill  oi  lading,  by  which  he  con- 
tracts to  deliver  in  good  order  and  condition, 
certain  perils  excepted,  is  bound  to  deliver  in 
that  condition,  unless  prevented  by  those  perils, 
and  is  responsible  for  any  damage  to  goods 
occasioned  otherwise  than  by  those  perils.  The 
Choitca,  4  L.  R.,  Adm.  446  ;  44  L.  J.,  Adm.  17  ; 
23  L.  T.  838. 

Injury  to  cargo  damaged  by  sea  water  during 
a  voyage,  in  consequence  of  the  barratrous  act  of 
the  crew  in  boring  holes  through  the  sides  of  the 
ship  for  the  purpose  of  scuttling  her,  is  not  a  Ic  ss 
hy  perils  of  the  seas,  within  the  meaning  of  the 
exception  in  a  bill  of  lading,  such  as  will  exempt 
the  shipowner  from  his  liability  for  the  damage 
under  his  contract  to  deliver  in  good  order  and 
condition.    Ih. 

Even  if  such  a  loss  would  come  within  the 
meaning  of  the  words,  **  perils  of  the  seas,*'  in  a 
policy  of  insurance,  it  is  not  included  in  those 
words  as  used  in  a  bill  of  lading.    Ih, 

Stowage — Bae  Ventilation.] — A  cause  of  dam- 
age to  cargo,  instituted  under  24  Vict.  c.  10,  s.  6, 
by  the  consignees,  who  were  also  assignees  of 
the  bills  of  lading,  to  recover  damages  on  account 
of  breaches  of  contract  and  duty  w^ith  respect  to 
certain  parcels  of  oil-cake,  which  in  the  bills  of 
lading  were  agreed  to  be  delivered  in  the  like 
good  order  and  condition  as  when  shipped,  the 
dangers  of  the  seas  only  excepted.  The  oil-cake, 
when  delivered,  was  in  a  greatly  damaged  and 
deteriorated  condition,  occasioned  by  the  packing 
and  stowage  : — Held,  that  as  the  proximate  cause 
of  damage  arose  from  the  nature  and  collocation 
of  the  cargo,  consisting  of  animal,  vegetable, 
and  to  some  extent  putrescible  matter,  and  the 
want  of  due  ventilation,  it  was  not  brought 
within  the  legal  exception  of  *'  dangers  of  the 
seas."  Th^  Freedom,  3  L.  R.,  P.  C.  694;  24 
L.  T.  452. 

Held,  also,  that  it  was  enough  for  the  con- 
signees to  have  established  that  the  shipoM,Tier8 
had  not  performed  their  contract,  since  they  had 
failed  to  produce  sufficient  evidence  of  due  pro- 
vision for  ventilation  of  the  ship's  hold,  so  as  to 
throw  the  onus  on  the  consignees  of  proving  that 
the  damage  might  have  been  prevented  by 
reasonable  care  and  skill  on  the  part  of  the 
shipowners.    Ih. 

Insufficient  Fastening  of  Port.]  — A  ship 
sailed  from  America  for  Scotland  with  a  cargo 
of  wheat,  and  in  the  bill  of  lading  "  perils  of  the 
sea,  however  caused,"  were  excepted.  During 
the  voyage  the  wheat  wasdamagtid  by  sea  water. 
In  an  action  by  the  indorsees  of  the  bill  of  lading 
against  the  ownei"S,  the  jury  found  that  the 
water  obtained  access  to  the  cargo  in  conse- 
quence of  one  of  the  ports  being  insufficiently 
fastened,  and  on  this  finding  the  Court  of  Session 
entered  a  vei-dict  for  the  shipowners,  on  the 
ground  that  the  loss  was  covered  by  the  excep- 
tion in  the  bill  of  lading  :— Held,  that,  as  in 
order  to  bring  the  loss  within  the  exception  it 
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mast  be  found  that  the  ship  sailed  from  the  port 
in  a  seaworthy  state,  and  the  jury  had  not  done 
so,  a  new  trial  must  be  had.  Steel  v.  State  Lhw 
Steamship  Company,  3  A  pp.  Cas.  72  ;  37  L.  T.  333. 

Banger  of  War — ^Foreign  Contract.]  —  The 
master  of  a  North  German  vessel,  under  a  North 
German  charterparty,  gave  a  bill  of  lading  for 
goods  shipped  on  board  his  vessel,  in  South 
America,  as  part  of  a  general  cargo  to  be  de- 
livered in  North  Germany  to  English  consignees. 
The  English  language,  money  and  weight  wore 
used  in  the  bill  of  lading,  which  contained  the 
proviso,  "  the  dangers  of  the  sea  only  excepted." 
The  master  of  the  vessel,  on  her  arrival  at  FaU 
mouth,  refused  to  proceed  on  account  of  the  out- 
break of  war  between  France  and  Germany  : — 
Held,  that,  whether  the  contract  was  governed 
by  English,  general  maritime,  or  North  German 
law,  the  master  was  bound  to  proceed,  as  the  bill 
of  lading  was  precise  in  its  terms,  and,  contem- 
plating the  happening  of  certain  events,  ex- 
empted him  in  only  one  event.  TJie  Patria^  3 
L.  R.,  Adm.  43G  ;  41  L.  J.,  Adm.  43  ;  24  L.  T.  849. 

Conilioation.] — To  an  action  by  a  shipper  of 
goods  under  a  bill  of  lading  for  carrying  goods 
to  be  shipped  on  board  a  ship  lying  at  Gibraltar, 
and  bound  for  London,  calling  at  Cadiz,  from 
Gibraltar  to  London,  '*  the  act  of  God,  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation,  of  what  natui'e  and  kind 
soever  excepted,"  a  plea,  that  the  ship,  in  the 
course  of  her  voyage  to  London,  called  at  Cadiz, 
and  that  the  goods  were  within  the  jurisdiction 
of  the  officers  of  customs  of  Cadiz,  and  within 
the  jurisdiction  of  a  court  held  at  Cadiz,  and  that 
the  goods  were,  by  the  authorities  having  juris- 
diction in  that  behalf,  and  according  to  the  law 
of  Spain,  lawfully  taken  out  of  the  ship  and 
detained,  without  the  default  of  the  shipowner, 
on  a  charge  which  was  duly  preferred  in  the 
court ;  and,  by  a  decree  of  the  court,  made 
according  to  the  law  of  Spain,  were  confiscated  : 
— Held,  that  the  loss  was  not  within  any  of  the 
exceptions  in  the  biU  of  lading,  but  was  occa- 
sioned by  inevitable  necessity,  against  which  the 
shipowner  ought  to  have  provided  by  his  con- 
tract ;  and  that  the  plea  afforded  no  answer, 
inasmuch  as  it  did  not  allege  any  wrongful  act 
or  default  by  the  shipper,  or  knowledge  by  him 
that  the  goods  were  contraband  at  Cadiz,  nor 
that  they  were  taken  to  Cadiz  by  his  desire. 
Spence  v.  Chadwick,  10  Q.  B.  517;  16  L.  J., 
Q.  B.  313  ;  11  Jut.  872. 

Bisk  of  Boats.] — Goods  were  shipped  in  Lon- 
don, to  be  conveyed  to  Jamaica.  The  goods 
were  there  sent  on  shore,  according  to  the  custom 
of  the  West  India  trade,  in  a  shallop  belonging 
to  the  ship,  and  lost  by  perils  of  the  sea.  The 
clause  of  exception  in  the  bill  of  lading  was  in 
the  following  terms  :  **  The  act  of  God,  and  all 
and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature 
and  kind  soever,  save  risk  of  boats,  so  far  as  ships 
are  liable  thereto,  excepted  : " — Held,  that  the 
shipowner  was  not  liable  for  such  loss  under  the 
bill  of  lading,  as  the  saving  clause  only  extended 
to  the  same  risk  as  if  the  goods  had  been  on 
board  the  ship.  Johnston  v.  Benson,  4  Moore, 
90  ;  1  B.  &  B.  454. 

Detention   by   Bottomry    Suit.]  —  The  non- 


delivery of  goods  occasioned  by  a  suit  instituted 
in  the  Admiralty  Court  on  a  bottomry  bond,  was 
not  an  exception,  within  the  meaning  of  **  perils 
of  the  seas,"  in  the  bill  of  lading.  Benson  v.  Bnn- 
can,  3  Ex.  644  ;  18  L.  J.,  Ex.  169 ;  14  Jur.  218. 

Held,  also,  that  to  a  count  upon  a  bill  of  lading 
for  non-delivery,  a  plea,  alleging  that  the  injury 
and  damage  could  not  be  repaired,  so  as  to  enable 
the  ship  to  proceed  to  its  destination,  except  at 
a  cost  exceeding  what  would  be  the  value  of  the 
ship,  after  her  repair,  on  her  arrival ;  and  that 
no  prudent  owner  would  have  incurred  the  ex- 
pense ;  and  that  the  master  acted  imprudently, 
and  without  authority  from  the  defendant ;  and 
that  the  defendant  never  had  the  control  of  the 
goods  after  the  arrival  of  the  vessel  at  the  port 
of  its  destination,  was  bad  after  verdict.    Ih, 

e.  Negligence  of  BCsJiter  and  Crew. 

Generally.] — When  a  bill  of  lading  exempted 
a  shipowner  from  liability  for  the  negligence  of 
his  master  and  crew,  and  a  suit  was  instituted 
for  damages  to  the  cargo  sustained  in  consequence 
of  their  negligence  : — Held,  that  the  shipowner 
was  not  liable  for  the  damage.  TJie  Duero,  2 
L.  R.,Adm.  393  ;  38  L.  J.,  Adm.  69  ;  22  L.T.  37. 

GoUiBlon  between  two  Ships  belonging  to  same 
Owner.] — The  plaintiffs  shipped  goods  on  board 
the  defendants'  vessel,  the  Crown  Prince,  under 
a  bill  of  lading,  which  contained  exceptions  of, 
among  other  things,  *^  collision,"  and  "  accidents, 
loss,  or  damage,  from  any  act,  neglect,  or  default 
whatsoever  of  the  pilots,  master,  or  mariners,  or 
other  servants  of  the  company  in  navigating  the 
ship."  In  the  course  of  the  voyage  the  Crown 
Prince  came  into  collision  with  another  vessel  of 
the  defendants',  the  Atjeh.  The  plaintiffs'  goods 
were  in  consequence  lost.  The  collision  was  due 
to  negligence,  for  which  the  Atjeh  was  mainly 
in  fault ;  but  the  Crown  Prince  also  was  in  some 
degree  to  blame  : — Held,  that  the  defendants  had 
not  committed  a  breach  of  the  contract  created 
by  the  bill  of  lading,  and  that  no  action  could  be 
maintained  against  them  on  the  ground  of  failure 
to  perform  the  undertaking  therein  contained  to 
carry  the  goods  safely  upon  the  voyage.  Per 
Brett,  L.  J. :  No  stipulation  on  the  part  of  the 
defendants  could  be  implied  as  to  the  conduct  of 
those  on  board  the  Atjeh,  and  although  the 
negligence  of  the  Atjeh  was  not  within  the 
exceptions,  nevertheless  it  was  not  within  the 
contract  created  by  the  bill  of  lading.  Per  Bag- 
gallay  and  Lindley,  L.  JJ. :  The  exception 
"  collision,"  although  it  did  not  cover  the  negli- 
gence of  the  Crown  Prince,  covered  the  negligence 
uf  the  Atjeh.  and  the  defendants  were  expressly 
relieved  from  liability  for  the  negligence  of  the 
Crown  Prince  by  the  other  exceptions  in  the 
bill  of  lading.  Chartered  Mercantile  Bank  of 
India  v.  Netherlands  India  Steam  Na/ciga^ion 
Company,  10  Q.  B.  D.  521  ;  5  Asp.  M.  C.  65  ;  52 
L.  J.,  Q.  B.  220  ;  48  L.  T.  546  ;  31  W.  R.  445  ;  47 
J.  P.  260— C.  A. 

Held,  further,  that  the  defendants  were  liable 
in  tort  for  the  negligence  of  those  engaged  in 
navigating  the  Atjeh,  but  that  the  amount  pay- 
able by  the  defendants  must  be  limited  to  one- 
half  of  the  loss  sustained  by  the  plaintiffs, 
pursuant  to  the  Supreme  Court  of  Judicature 
Act,  1873,  s.  25,  sub-s.  9.     Ih. 

Negligent  Stowage.]— Bags  of  sugar  shipped 
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1^7  the  plaintifls  were  earned  in  the  defendants' 
steamship  from  H.  to  L.  at  an  agreed  freight. 
The  vessel  was  chartered  for  the  voyage  by  P.  & 
K.,  who  signed  the  bill  of  lading  as  agents.  It 
contained  a  clause  that  the  owners  of  the  ship 
should  not  be  liable  for  the  default  of  the  pilot, 
master,  or  mariners  in  navigating  the  ship,  and 
a  further  clause  that  the  captain,  officers,  and 
crew  in  the  transmission  of  the  goods  should  be 
considered  the  servants  of  the  shipper,  owner,  or 
consignee.  The  sugar  was  negligently  stowed 
under  oxide  of  zinc  and  was  consequently  dam- 
aged. It  did  not  appear  how  the  sugar  came 
to  be  shipped,  nor  with  whom  the  plaintifEs 
made  the  contract  of  carriage  : — Held,  that  the 
defendants  were  liable  to  compensate  the  plain- 
tiffs for  the  damage  done  to  the  sugar  ;  for  either 
the  defendants  had  contracted  to  carry  the  sugar 
upon  the  terms  set  out  in  the  bill  of  lading, 
which  did  not  relieve  them  from  responsibility 
for  negligent  stowage  ;  or  if  they  had  not  con- 
tracted with  the  plain tiflEs,  they  were  liable  for 
misfeasance,  that  is,  for  stowing  the  goods  in 
such  a  manner  as  to  come  into,  contact  with  a 
mischievous  substance.  Hayn  v.  CiiUiford,  4  C. 
P.  D.  182  ;  48  L.  J.,  C.  P.  372  ;  40  L.  T.  536  ;  27 
W.  R.  541— C.  A. 

Oil-cake,  which  the  master  had  agreed  to  de- 
liver in  good  order  and  condition,  was  stowed 
with  hogsheads  of  tobacco,  oaken  staves  being 
placed  between  them,  and  the  oil-cake  was 
damaged  on  the  voyage  : — Held,  that  the  damage, 
however  caused,  was  occasioned  by  the  negli- 
gence or  misconduct,  as  well  as  by  the  breach 
of  contract,  of  the  shipowner  and  his  servants. 
TJie  Figliu  Maggiore,  2  L.  R.,  Adm.  106  ;  37 
L.  J.,  Adm.  52  ;  18  L.  T.  532. 

f.  Other  Cases. 

King's  Enemies.]— A  bill  of  lading  for  goods 
shipped  in  a  Russian  port,  on  board  a  Mecklcn- 
burgh  ship,  for  a  port  in  this  country,  contained 
an  exception  of  the  king's  enemies  : — Held,  that 
"  the  king's  enemies  "  meant,  or  at  all  events  in- 
cluded, the  enemies  of  the  sovereign  of  the  person 
who  made  the  bill  of  lading,  viz.,  the  Duke  of 
Mecklenburgh ;  and,  consequently,  that  the  excep- 
tion protected  the  captain  against  the  conse- 
quences of  a  hostile  seizure  by  the  Danes,  then  at 
war  with  Mecklenburgh.  Rvstell  v.  Xiemaiin,  17 
C.  B.,  N.  S.  163  ;  34  L.  J.,  C.  P.  10  ;  10  L.  T. 
786  ;  13  W.  R.  93. 

By  a  bill  of  lading  the  goods  were  made  de- 
liverable to  order  or  assigns,  "paying  freight 
for  the  goods,  and  all  other  conditions  as 
per  charterparty  :  " — Held,  that  this  did  not  in- 
corporate an  exception  in  the  charterparty  as  to 
"  acts  of  enemies  ^'  and  "  restraints  of  princes." 


pool  and  Great   Western  Steamahip  Company^ 
23  L.  T.  251. 

Bust,  Leakage,  or  Breakage.] — The  clause  in 
a  bill  of  lading  by  which  the  shipowner  is  "  not 
accountable  for  rust,  leakage  or  breakage,"  is 
limited  to  the  rust,  leakage  or  breakage  of  the 
goods  themselves,  and  does  not  protect  the  ship- 
owner from  liability  for  damage  done  to  other 
goods  in  consequence  of  such  rust,  leakage  or 
breakage.  Thrift  v.  Youle,  2  C.  P.  D.  432  ;  46 
L.  J.,  C.  P.  402  ;  36  L.  T.  114. 

The  defendants  caused  to  be  shipped  on  board 
a  vessel  bales  of  palm-baskets  and  barrels  of  oil, 
I  under  a  bill  of  lading  containing  the  clause, 
"  Not  accountable  for  rust,  leakage  or  breakage." 
During  the  voyage  some  of  the  oil  escaped  from 
the  barrels,  and  damaged  the  palm-bsiskets : — 
Held,  that  the  clause  in  the  bill  of  lading, 
exempting  the  plaintiff  from  responsibility  for 
leakage,  did  not  extend  to  damage  caused  by 
the  oil  which  had  escaped  from  the  barrels,  and 
that  the  plaintiff  was  liable  to  compensate  the 
defendants  for  the  injury  done  to  the  palm- 
baskets.    Ih. 


Where    OroM    Negligence.^— A   stipu< 


Acts  of  Prinoes.]— The  acts  or  restraints  of 
princes  and  rulers  provided  against  in  a  bill  of 
lading  refer  to  the  forcible  interference  of  a  state, 
or  the  government  of  a  country  taking  possession 
of  the  goods  manu  forti,  and  do  not  extend  to 
legal  proceedings  in  foreign  courts,  nor,  in  an 
action  founded  on  contract,  can  the  act  of  any 
court  of  law,  or  judicial  tribunal,  deciding  that 
the  shipowners  should  hold  possession  of  the 
goods  to  the  order  of  the  true  owner,  relieve 
them  from  performing  their  contract,  such  act 
or  decision  not  having  been  expressly  excepted 
against  in  the  bill  of  lading.     Finl^iy  v.  Liver- 


lation  in  a  bill  of  lading,  that  the  shipowner  is 
"  not  to  be  accountable  for  leakage  or  break- 
age," does  not  exempt  him  from  responsibility  for 
a  loss  by  these  means,  arising  from  the  gross 
negligence  of  himself  and  his  servants.  PhiU 
lips  V.  Clark,  2  C.  B.,  N.  S.  156  ;  26  L.  J.,  0.  P. 
168  ;    3  Jur.,  N.  8.  467  ;  S.  C\  5  Jur.,  N.  S.  1081. 

A  bill  of  lading  containing  the  following  me- 
morandum— "Weights,  measurement,  and  con- 
tents unknown,  and  not  accountable  for  leakage," 
protects  the  shipowner  as  to  all  leakage,  whether 
ordinary  or  extraordinary,  except  that  caused  by 
negligence.  Okrloffv.  BrUcall^  4  Moore,  P.  C.  C, 
N.  S.  70  ;  35  L.  J.,  P.  C.  63  ;  12  Jur.,  N.  S.  675  ; 
14  L.  T.  873  ;  15  W.  R.  202 ;  S,  C,  nom.  The 
llelenc,  B.  &  L.  429. 

A  bill  of  lading  of  forty-seven  casks  of  oil  con- 
tained a  memorandum  in  the  margin,  "  not  ac- 
countable for  leakage."  The  casks  of  oil  were, 
at  the  desire  of  the  charterers,  stowed  in  the  same 
hold  with  rags  and  wool  (being  part  of  the  cargo), 
whereby  the  casks  became  heated  and  leaked  : — 
Held,  that  the  condition  that  the  shipowner  should 
not  be  accountable  for  leakage  was  not  limited  to 
the  quantity  of  leakage,  and  that  such  memoran- 
dum protected  the  shipowner  as  to  all  leakage, 
unless  caused  by  the  negligence  of  the  shipowner, 
and  that  ignorance  that  casks  so  packed  would 
become  heated  and  leak  did  not  amount  to  negli- 
gence.   Ih. 

A  bill  of  lading  for  a  quantity  of  sugar  con- 
tained a  memorandum  in  the  margin  that  the 
shipowner  was  "not  liable  for  leakage."  The 
sugar,  in  consequence  of  improper  stowage,  was 
damaged  during  the  voyage  by  tne  di^ainage  from 
other  sugar  stowed  above,  which  caused  it  to 
heat : — Held,  that  this  was  not  damage  by  leak- 
age within  the  meaning  of  the  memorandum. 
The  Nepoter,  2  L.  R.,  Adm.  375  ;  38  L.  J.,  Adm. 
63  ;  18  W.  R.  49  ;  22  L.  T.  177. 


Onus  of  Proof] — Goods  were  shipped  on 


board  a  steamer  under  a  bill  of  lading  which  con- 
tained an  exception  from  liability  for  breakage, 
leakage,  or  damage.  The  goods  were  found  at 
the  end  of  the  voyage  to  be  injured  by  oil.  It 
was  proved  that  there  was  no  oil  in  the  cargo, 
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but  that  there  were  two  donkey  engines  on  deck, 
near  the  place  where  the  goods  were  stowed,  in 
lubricating  which  oil  was  used ;  there  was  no 
direct  evidence  of  how  the  injury  to  the  goods 
occurred  : — Held,  that  the  exception  did  not  pro- 
tect the  shipowners  from  liability  for  damage 
accruing  through  the  negligence  of  their  servants, 
but  that  it  did  shift  the  onus  of  proof,  and  that 
it  was  incumbent  upon  the  shipper  to  prove 
affirmatively  the  negligence  of  the  shipowner' 
servants.  Czech  v.  Gtfneral  Steam  Navigation 
Company,  3  L.  B.,  C.  P.  14  ;  37  L.  J.,  C.  P.  3  ; 
17  L.  T.  246  ;  16  W.  R.  130. 

Held,  also,  that  the  above  facts  were  evidence 
upon  which  a  jury  was  justified  in  finding  the 
existence  of  negligence.    lb. 

In  an  action  upon  such  a  bill  of  lading  to 
recover  damages  for  loss  by  leakage  of  any 
kind,  the  burthen  of  proof  is  on  the  plaintiff  to 
shew  that  the  leakage  was  caused  by  negligence. 
Ohrloff  V.  JBriscall,  supra. 

Damage  by  Bats.] — Under  a  bill  of  lading, 
whereby  the  shipowner  undertakes  to  deliver 
goods  **  in  good  order  and  well  conditioned  (the 
act  of  God,  the  Queen's  enemies,  fire,  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatsoever  nature  or 
kind  soever  excepted),"  he  is  liable  for  damage 
done  to  the  goods  on  board  his  ship  by  rats, 
though  he  has  taken  every  precaution  against 
them.  Kay  v.  Wheeler,  2  L.  R.,  C.  P.  302  ;  36 
L.  J.,  C.  P.  180 ;  16  L.  T.  66  ;  15  W.  R.  495— 
Ex.  Ch. ;  8.  P,,  Laveronl  v.  Drury,  8  Ex.  166  ; 
22  L.  J.,  Ex.  2  ;  16  Jur.  1024. 

By  Stranding.] — In  an  action  upon  a  bill  of 
lading  against  the  shipowner  for  loss  of  part  of 
cargo  alleged  to  have  been  jettisoned  and  sold  in 
consequence  of  the  ship  stranding,  the  plaintiff 
is  not  entitled  to  recover,  unless  he  proves  afiir- 
matively  that  the  stranding  was  occasioned  by 
the  negligent  navigation  of  the  ship.  The  Nor- 
way, B.  &  L.  404 ;  3  Moore,  P.  0.  C,  N.  8.  245. 

"Thieves."] — A  box  of  diamonds  was  shipped 
at  Liverpool,  on  board  a  ship  for  New  York, 
under  a  bill  of  lading  by  which  were  excepted 
"pirates,  robbers,  thieves,  vermin,  barratry  of 
master,  and  mariners  ..."  The  box  was  stolen 
during  the  voyage  or  on  the  ship's  arrival  in 
port,  before  the  time  for  delivery  ;  but  there  was 
no  evidence  to  shew  whether  it  was  stolen  by  one 
of  the  crew  or  by  a  passenger,  or,  after  her 
arrival,  by  some  person  from  the  shore  : — Held, 
first,  that  "  thieves  "  must  be  interpreted  as  in  a 
policy  of  insurance,  and  only^pplied  to  thieves 
external  to  the  ship.  Taylor  v.  Liverpool  and 
Great  Western  Steamship  Company,  9  L.  R., 
Q.  B.  546  ;  43  L.  J.,  Q.  B.  205  ;  30  L.  T.  714  ;  22 
W.  R.  752. 

Held,  secondly,  assuming  theft  by  one  of  the 
crew  to  be  barratry,  that  it  lay  on  the  shipowners, 
to  bring  the  loss  within  one  of  the  exceptions,  by 
shewing  by  whom  the  theft  had  been  committed ; 
and  that  the  shippers  of  the  diamonds  were  there- 
fore entitled  to  recover  for  the  loss.    Ih. 

A  company  received  at  Panama  goods  to  be 
delivered  in  London,  "  the  act  of  God,  the  Queen's 
enemies,  pirates,  robbers,  fire,  accidents  from 
machinery,  boileis  and  steam,  the  dangers  of  the 
seas,  roads  and  rivers,  of  what  nature  or  kind 
soever  excepted.' '  The  goods  were  carried  by  the 
company  across  the  Isthmus  of  Panama  to  Chagres, 


where  they  were  shipped  to  Southampton,  and 
there  placed  in  a  railway  truck,  whence  they  were 
secretly  stolen  in  the  course  of  their  transit  to 
London  : — Held,  that  this  was  not  within  the 
exception  a  loss  by  robbers,  or  by  dangers  of  the 
roads,  since  the  word  *'  robbers "  meant,  not 
"  thieves,"  but  robbers  by  violence  ;  and  "dangers 
of  the  roads  "  meant  dangers  of  marine  roads  ;  or 
if  of  land  roads,  such  dangers  as  are  immediately 
caused  by  roads,  as  the  overturning  of  carriages 
in  rough  and  precipitous  places,  he  Rothschild 
V.  Hvyal  Mail  Steam  Packet  Company,  7  Ex. 
734  ;  21  L.  J.,  Ex.  273. 

Suffocation  of  Animals — ^Loss  arising  from  Want 
of  Ballast.]— A  bill  of  lading  of  cattle  to  be 
carried  from  Rotterdam  to  London  contained  an 
exemption  in  the  following  terms  :  **  Ship  free 
in  case  of  mortality,  and  from  all  damages  arising 
from  act  of  God,  the  Queen's  enemies,  fire, 
accidents  from  machinery,  or  boiler,  steam,  or 
other  dangers  of  the  seas,  rivers,  roadsteads,  or 
steam  navigation  whatsoever.  The  owners  of 
the  vessel  will  not  be  liable  for  the  loss  of  or 
injury  done  to  any  horses,  cattle,  or  other  ani- 
mals, except  as  to  50/.  for  horses,  and  15/.  per 
licad  of  neat  cattle,  and  21.  per  head  as  to  sheep, 
pigs  and  dogs.  The  owners  will  not  be  liable 
for  any  loss  arising  from  suffocation  or  other 
causes  occurring  to  horses,  dogs,  cattle,  or  other 
animals  ;  or  from  kicking,  plunging,  or  vicious- 
ness  of  the  same  in  transit,  nor  for  any  damage 
arising  from  shipping  or  landing,  or  while  in  the 
possession  of  the  owners  or  their  agents  before 
or  after  the  voyage,  from  whatever  cause  they 
may  remain  in  such  possession."  Several  of  the 
cattle  were  suffocated  and  killed  from  the  vessel 
overturning,  it  having  been  sent  to  sea  without 
proper  ballast.  The  injury  having  been  occa- 
sioned by  the  negligence  of  the  owners  of  the 
vessel : — Held,  that  the  owner  of  the  cattle  was 
entitled  to  recover  notwithstanding  the  excep- 
tion in  the  bill  of  lading.  Leuw  v.  I>udgcon,  3 
L.  R.,  C.  P.  17,  n.  ;  37  L.  J.,  C.  P.  5,  n. ;  17  L.  T. 
145  ;  16  \V.  R.  80. 

Construction  of  Word  *^  Damage  "  in  exemptive 
Clauses.] — A  bill  of  lading  contained  a  clause  : 
"  The  shipowner  is  not  to  be  liable  for  any  damage 
to  any  goods  which  is  capable  of  being  covered 
by  insurance  :  " — Held,  that  "  damage  "  would 
include  damage  to  the  goods  amounting  to  a 
total  loss  or  destruction  of  them,  but  did  not 
apply  to  the  case  of  the  abstraction  of  the  goods. 
Taylor  v.  Liverpool  and  Great  Western  Steam- 
ship  Company,  supra. 

Liability  of  Shipowner  on,  to  oease  on  Belivery 
from  Book.] — Go^s  were  shipped  under  a  bill  of 
lading  which  contained  these  words,  "  to  be  de- 
liverS  from  the  ship's  deck,  where  the  ship's 
responsibility  is  to  cease."  The  usage  at  the 
port  required  that  the  unloading  should  be  done 
by  the  dock  company,  at  the  expense  of  the  ship- 
owner, on  to  a  quay,  and  then  that  the  consignee 
should  send  lighters  into  which  the  goods  were 
delivered  also  by  the  dock  company,  and  also,  if 
within  a  specific  time,  at  the  expense  of  the 
shipowner.  The  usage  was  followed,  but  one 
bale  of  goods  was  lost  after  delivery  on  to  the 
quay,  and  before  delivery  into  the  lighters : — 
Held,  that  the  shipowner  was  not  responsible  for 
the  loss  to  the  consignee.  Petroeocchino  v.  Bott, 
9  L.  R.,  C.  P.  366  ;  43  L.  J.,  0.  P.  214  ;  30  L,  T.  840, 
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Fire  after  Landing.] — A  carrier  by  sea, 

under  a  bill  of  lading  of  goods,  *•  to  be  delivered 
in  the  like  good  order,  &c.,  at  the  port  of  &c., 
unto  A.  or  his  assigns,  on  paying  for  the  goods, 
freight  and  charges,  as  per  margin,  with  primage 
and  ayerage  accustomed,"  is  not  entitled,  imme- 
diately on  the  arrival  of  the  vessel,  and  without 
notice  to  the  owner,  to  land  the  goods ;  and  if 
he  should  land  them,  and  they  should  be  de- 
stroyed by  fire,  he  will  be  answerable  to  the 
ownerfor  the  loss.  Bourne  v.  Gatlijf.  11  C.  &  F. 
45  ;  8  Scott,  N.  R.  604  ;  7  M.  &  G.  850. 

5.  Special  Conditions. 

Giving  Liberty  to  Tow.]  —  The  plaintiffs 
shipped  goods  at  Liverpool  on  board  the  Liberia, 
a  steam  vessel  belonging  to  a  steamship  company, 
to  be  carried  for  freight,  payable  by  the  plain- 
tiffs to  the  company,  to  Benin,  on  the  coaSt  of 
Africa,  which  goods,  on  the  arrival  of  the  Liberia 
at  Bonny,  were,  in  the  usual  course  of  the  busi- 
ness of  the  company,  and  according  to  the  terms 
of  the  bill  of  lading,  transhipped  on  board  the 
Kwara,  a  small  branch  steamer  belonging  to  the 
company,  to  be  forwarded  thereby  to  their  desti- 
nation at  Benin.  The  Kwara,  with  the  plaintiffs' 
goods  on  board,  left  Bonny,  and  proceeded  on 
her  voyage  to  Benin,  calling  on  her  way  at  Brass, 
where  she  had  both  to  discharge  and  take  in 
cargo.  Whilst  lying  in  the  hnrbour  at  Brass, 
and  after  having  discharged  and  taken  in  cargo, 
and  within  two  or  three  hours  of  being  ready  to 
proceed  on  her  onward  voyage  to  Benin,  the 
Kwara  was  taken  by  her  captain,  at  the  request 
of  the  captain  and  owners  of  another  vessel,  to 
the  mouth  of  the  Brass  river,  some  three  miles 
from  the  harbour,  for  the  purpose  of  towing  off 
such  other  vessel  which  had  got  stranded  on  the 
breakers  in  attempting  to  cross  the  bar  at  the 
entrance  of  the  river,  and  in  her  efforts  to  tow 
that  vessel  off,  the  Kwara  herself,  in  consequence 
of  her  screw  getting  fouled  with  a  rope,  was 
wrecked,  and  the  plaintiffs'  goods  were  lost.  It 
did  not  appear  that  human  life  was  in  any  im- 
minent danger,  or  that  the  assistance  of  the 
Kwara  was  sought  for,  except  to  save  property. 
The  bill  of  lading,  given  by  the  company  on 
receiving  the  goods  at  Liverpool,  contained  a 
clause  giving  to  their  vessels  "liberty  to  tow  and 
assist  vessels  in  all  situations  ;  "  and  also  a  me- 
morandum in  the  margin  as  follows  :  '*  The 
within  goods  to  be  transhipped  at  Bonny,  and 
forwarded  to  destination  by  branch  steamer  at 
ship's  expense  but  shipper's  risk."  In  an  action 
by  the  plaintiffs  to  recover  the  value  of  their 
goods  : — Held,  first,  that,  under  the  express  words 
of  the  clause  in  the  bill  of  lading  giving  liberty 
"  to  tow  and  assist  vessels,"  &c.,  the  Kwara  was 
justified  and  protected  in  going  to  the  assistance 
of  the  other  vessel  in  the  manner  and  under  the 
circumstances  stated.  Stuart  v.  British  and 
African  Steam  Navigation  Company^  32  L.  T.  257. 

Tranihipment  *<at  Shipper's  Bisk '*— 81dp*8 
Expense.] — Held,  secondly,  that  the  words  in 
the  margin  of  the  bill  of  lading  "  at  shipper's 
risk,"  applied,  as  did  also  the  words  "  at  ship's 
expense,"  to  the  transhipment  only  of  the  goods 
from  the  one  vessel  to  the  other  at  Bonny,  and 
not  to  the  "forwarding  of  them  from  Bonny  to 
Benin."    Ih, 

Ko  Claim  unless  before  Eetnoyal  of  Goods.]— 


By  a  bill  of  lading  made  in  England  by  the  master 
of  an  English  ship  certain  packages  of  tea  were 
"  to  be  delivered  &om  the  ship's  deck,  where  the 
ship's  responsibility  shall  cease,  at  the  port  of 
Montreal  .  .  .  unto  the  Grand  Trunk  Railway 
Company,  and  'by  them  to  be  forwarded  thence 
per  railway  to  the  station  nearest  to  Toronto, 
and  at  the  afoi-esaid  station  delivered  to  the  con- 
signees or  to  their  assigns."  The  instrument 
contained,  in  addition  to  a  long  list  of  excepted 
special  risks,  whether  arising  from  negligence  or 
otherwise,  the  following  condition: — "No  damage 
that  can  be  insured  against  will  be  paid  for,  nor 
will  any  claim  whatever  be  admitted  unless 
made  before  the  goods  are  removed."  In  an 
action  in  Lower  Canada  against  the  shipowner 
for  the  value  of  damage  done  to  the  packages 
during  the  voyage,  it  appeared  that  they  were 
landed,  placed  in  shipping  sheds,  removed  there- 
from to  railway  freight-sheds  in  Montreal,  and 
finally  delivered  to  the  consignees  in  Toronto. 
No  notice  of  damages  was  given  until  thirteen 
days  after  the  deliverv  was  completed : — Held, 
that  the  condition,  though  in  its  first  clause 
limited  to  insurable  damage,  clearly  applied  as 
regards  its  second  clause  to  all  damage,  whether 
apparent  or  latent,  which  could  by  examination 
of  the  packages  conducted  with  reasonable  care 
and  skill  at  the  place  of  removal  have  been  dis- 
covered. Moore  v.  Uarriiy  1  App.  Cas.  318  ;  45 
L.  J.,  P.  C.  55  ;  34  L.  T.  519  ;  24  W.  R.  887— P.  C. 

Excluding  Merchant  Shipping  Act.] — A  con- 
dition in  a  bill  of  lading  provided,  in  effect,  that, 
on  the  arrival  of  the  vessel  in  dock,  the  con- 
signee of  a  portion  of  the  cargo  should  be  ready 
to  receive  the  goods,  and  that,  in  default,  the 
master  or  agent  of  the  ship  should  be  at  liberty 
to  land  the  goods  and  warehouse  them  at  the 
consignee's  risk  and  expense.  The  vessel  arrived, 
and  the  agent  of  the  consignee  made  an  imme- 
diate application  for  the  goods,  but  was  told  that 
it  was  not  known  in  what  part  of  the  ship  they 
were.  On  receiving  the  same  answer  on  the 
following  day,  the  agent  witlidrew,  handing  to 
the  mate  a  notice  desiring  him  to  give  twenty- 
four  hours'  notice  of  his  readiness  to  deliver  the 
jroods,  in  accordance,  as  the  notice  alleged,  with 
26  &  26  Vict.  c.  63,  ss.  66,  67.  No  such  notice  of 
readiness  was  given,  and,  there  being  no  one  to 
receive  the  goods,  they  were  placed  in  a  ware- 
house by  the  master  of  the  ship,  a  charge  of 
hi.  17*.  3(f.  being  thereby  incurred.  The  con- 
signee having  threatened  to  charge  his  agent 
with  the  value  of  the  goods  unless  he  obtained 
delivery  of  the  same,  the  agent  paid  the  said 
sum  under  protest,  and  brought  this  action 
against  the  shipowner  to  recover  such  sum : — 
Held,  that  the  special  contract  in  the  bill  of 
lading  excluded  the  operation  of  the  Merchant 
Shipping  Act.  Amendment  Act ;  and  that  the  act 
did  not  apply  to  a  case  where  the  shipowner  was 
in  bon&  fide  ignorance  of  the  position  of  the 
goods,  regard  being  had  to  the  premature  de- 
mand of  the  agent  of  the  consignee.  Oliver  v. 
Colcen,  27  W.  R.  822. 

Introduction  of  Hovel  Clause.] — If  a  shipowner 
wishes  to  introduce  into  his  bill  of  lading  so 
novel  a  clause  as  one  exempting  him  from 
general  average  contribution,  he  ought  not  only 
to  make  it  clear  In  words,  but  also  to  make  it 
conspicuous  by  inserting  it  in  such  type  and  in 
such  a  part  of  the  document  as  that  a  person  of 
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ordinary  capacity  and  care  could  not  fail  to  sec 
it.--PerLu8h,  J,,Crookeit  v.  Allen,  5  Q.  B.  D.  p.  40. 


6.  Effect  of  Indobsemekt,  Assignment, 
AND  Tbansfeb. 

a.  Generally. 

Delivery  or  Indonement.]— A  bill  of  lading 
is  the  usual  document  entered  into  upon  a  con- 
tract for  the  carriage  and  delivery  of  goods  by 
Bca  for  freight.  Lickbarroio  v.  Mason  {in  error'), 
4  Bro.  P.  C.  57  ;  1  H.  Bl.  360 ;  5  T.  K.  683 ; 
2  T.  R.  63. 

There  is  no  distinction  between  a  bill  of  lading 
indorsed  in  blank  and  an  indorsement  to  a  par- 
ticular person.    lb. 

A  bill  of  lading  is  not  a  necessary  instrument 
in  the  transfer  of  property  of  goods  consigned  to 
the  owner.     Metier  v.  Sfuirjf,  5  Taunt.  74. 

The  property  m  a  cargo,  for  which  the  master 
has  signed  bills  of  lading,  may  be  transferred  by 
delivery,  without  indorsement  of  the  bill  of 
lading.  And  the  transfer  will  be  good  against 
all  the  world,  except  subsequent  indorsees  of 
the  bill  of  lading  for  a  valuable  consideration. 
Nathan  v.  OileHj  5  Taunt.  558  ;  1  Marsh.  226. 

By  Shipper.!— Bills  of  lading,  made  out  to 
the  order  of  tne  shipper  or  his  assigns,  are  ne- 
gotiated and  transferred  by  theshipper^s  indorse- 
ment.   Ilaille  V.  Smith,  1  B.  &  P.  564. 

Liability  after  I&dorBement.] — Merchants  in 
London  received  from  a  mere  stranger  residing 
abroad  a  bill  of  lading  of  goods,  in  a  letter  request- 
ing them  to  effect  insurance  ;  they  declining  to 
do  the  business  for  the  consignor,  but  acting  bon^ 
fide  with  a  view  to  his  interest,  indorsed  the  bill  of 
lading  to  a  friend  of  his,  who  received  the  goods, 
and  afterwards  failed  with  the  proceeds  in  his 
hands  : — Held,  that  the  merchants,  by  indoreing 
the  bill  of  lading,  were  liable  to  the  consignor  for 
the  amount.     Corlett  v.  Gordon,  3  Camp.  472. 

Effeot  of  18  ft  19  Yiot.  0.  Ill,  8.  l.j— Before 
this  enactment,  a  bill  of  lading  was  not  negoti- 
able like  a  bill  of  exchange,  so  as  to  enable  an 
indorsee  to  maintain  an  action  upon  it  in  his 
own  name  ;  the  effect  of  the  indorsement  being 
only  to  transfer  the  right  of  property  in  the 
goods,  but  not  the  contract  itself.  Thompson  v. 
Dominy,  14  M.  &  W.  403  ;  15  L.  J.,  Ex.  320 ; 
iS'.  P.,  Uoimrd  v.  ShepJurd,  9  C.  B.  297;  19 
L.  J.,  C.  P.  249. 

Under  the  above  statute  the  rights  and  liabi- 
lities of  the  consignee  or  indorsee  of  a  bill  of 
lading  pass  from  him  by  indorsement  over  to  a 
third  person.  Smurthwaiie  v.  Wilhins,  11  C.  B., 
N.  vS.  842  ;  31  L.  J.,  C.  P.  214  ;  5  L.  T.  842  ;  10 
W.  R.  386. 

A  bare  assignee  to  whom  the  property  in  the 
goods  has  not  passed,  and  who  cannot  therefore 
sue  at  common  law,  is  not  entitled  to  sue  in  the 
Admiralty  Court.     The  St.  (Und,  B.  &  L.  4. 

By  18  &  19  Vict.  c.  Ill,  s.  1,  the  consignee  or 
indorsee  of  goods  named  in  a  bill  of  lading,  and 
the  indorsee  of  a  bill  of  lading,  to  whom  the 
property  in  the  goods  mentioned  shall  have  passed 
by  such  indorsement,  has  transferred  to  and 
vested  in  him  all  rights  of  suit,  and  he  is  subject 
to  the  8ame  liabilities,  in  respect  of  such  goo<ls, 
as  if  the  contract  in  the  bill  of  lading  had  been 


made  with  himself.  Tlie  Freedom,  3  L.  R.,  P.  C. 
594  ;  24  L.  T.  452  ;  38  L.  J.,  Adm.  26. 

The  right  of  suing  upon  a  contract,  nnder  a 
bill  of  lading,  follows  the  property  in  the  goods 
therein  specified ;  that  is,  the  legal  title  to  the 
goods  as  against  the  indorsee.    lb. 

In  a  suit  for  damage  to  cargo  and  for  improper 
delivery  by  the  consignees,  who  were  also  as- 
signees of  the  bills  of  lading  : — Held,  that  they 
h^  a  locus  standi  both  as  to  negligence  and 
breach  of  contract,    lb. 

To  entitle  the  indorsee  of  a  bill  of  lading  to 
have  transferred  to  and  vested  in  him  a  right 
of  suit  under  18  k  19  Vict.  c.  Ill,  the  circum- 
stances under  which  a  bill  of  lading  shall  have 
been  indorsed  must  be  such  that  the  property  in 
the  goods  shall  have  passed  to  the  indorsee  by 
reason  of  the  indorsement.  Fox  v.  Nott,  6 
H.  &  N,  637  ;  30  L.  J.,  Ex.  259. 

The  plaintiff,  who  was  the  charterer,  had 
taken  an  assignment  of  the  bill  of  lading  upon 
the  terms  that  the  freight  should  be  paid : — 
Held,  that  he  had  not  lost  his  right  against  the 
shipper  for  the  freight.    lb. 

The  consignees  named  in  a  bill  of  lading  are 
entitled  to  sue  in  the  Admiralty  Court,  for  negli- 
gence in  the  carriage  of  the  goods,  or  for  a 
breach  of  the  contract  contained  in  the  bill  of 
lading,  although  the  property  in  the  goods  has 
not  passed  to  the  consignees.  The  Kepoter,  2 
L.  R.,  Adm.  375  ;  38  L.  J.,  Ex.  63  ;  22  L.  T.  177  ; 
18  W.  R.  49. 

C. ,  M.  &  Co.  were  in  the  habit  of  consigning 
goods  to  the  plaintiffs  for  sale,  and  the  plaintiff 
from  time  to  time  accepted  their  bills  and  accre- 
dited them  with  the  proceeds  of  sale  of  the  goods. 
C,  M.  &  Co.  being  at  the  time  indebted  to  the 
plaintiffs  upon  the  account  current  between  them, 
consigned  a  cargo  of  sugar  to  the  plaintiffs  which 
was  delivered  in  a  damaged  state : — Held,  that 
as  consignees  of  the  cargo  and  creditors  of  C.,  M. 
&  Co.,  they  were  entitled  to  sue  in  the  Admiralty 
Court  for  damage  by  reason  of  negligence  or 
breach  of  duty.    lb. 

The  indorsees  of  a  bill  of  lading  of  a  cargo 
agreed  to  sell  the  cargo  to  B.  &  Co.,  but  the 
purchase-money  had  not  been  paid,  nor  had  the 
bill  of  lading  been  indorsed  to  B.  &  Co.  In  a  suit 
in  the  Court  of  Admiralty  for  breach  of  contract 
for  non-delivery  of  the  cargo  : — Held,  that  they 
were  entitled  to  sue  in  the  court  under  24  &  26 
Vict.  c.  10,  s.  6,  when  construed  with  the  Bills  of 
Lading  Act  (18  &  19  Vict.  c.  111).  Tlie  Felix, 
2  L.  R.,  Adm.  273. 

The  plaintiffs  were  assignees  for  valuable  con- 
sideration of  bills  of  lading  for  1,000  barrels  of 
oilcake  shipped  on  board  the  Figlia  Maggiore,  at 
New  York,  and  which  the  master  had  agreed  "  to 
deliver  in  like  good  order  and  condition  at  the 
port  of  London."  The  vessel  was  at  the  time 
under  a  chartcrparty,  of  which  the  shippers  were 
ignorant,  the  master  having  put  up  the  ship  as  a 
general  ship.  The  oilcake  was  stowed  with  hogs- 
heads of  tobacco,  oaken  staves  being  placed  be- 
tween them.  A  suit  having  been  brought  by  the 
assignees  of  the  bills  of  lading  against  the  ship- 
owner for  damage  suffered  by  the  oilcake  on  the 
voyage  : — Held,  that  as  the  vessel  had  been  put 
up  as  a  general  ship,  and  as  they  had  no  know- 
ledge of  the  chartcrparty,  the  owner  was  the 
proper  person  to  be  sued.  The  Figlia  Maggiore, 
2  L.  R.,  Adm.  106  ;  37  L.  J.,  Adm.  52  ;  18  L.  T. 
532. 

Held,  also,  that  the  property  in  the  oilcake  had 
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8o  vested  in  them  as  to  entitle  them  to  sue  for 
breach  of  contract  under  24  &  25  Vict.  c.  10,  s.  10, 
construed  with  s.  1  of  18  &  19  Vict.  c.  Ill,  and 
that,  in  any  case,  they  were  entitled  to  sue  under 
the  former  section  on  the  ground  of  negligence, 
and  that  the  Onus  of  proving  negligence  lay  on 
them.    lb. 

The  rights  and  liabilities  which  the  assignee  of 
a  bill  of  lading  under  18  &  19  Vict,  c.  Ill,  s.  1, 
has  transferred  to  him,  are  the  same  rights  and 
liabilities  in  respect  of  such  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had  been 
made  with  him.  In  these  are  not  included  the 
right  and  liabilities  as  between  the  shipper  and 
the  master  dehors  that  contract  in  respect  of 
other  goods  or  of  the  charterparty.  The  ffelenr, 
B.  &  L.  416  ;  4  Moore,  P.  C.  C,  N.  S.  70  ;  S.  C. 
sub  nom.  OhrlofT.  Brisrall,  35  L.  J.,  P.  C.  63  ; 
12  Jur.,  N.  S.  675  ;  14  L.  T.  873  ;  15  W.  R.  202. 

Banger  of  War— Beftisal  of  Master  to  BeliTor.] 
— The  master  of  a  North  German  vessel  under  a 
North  German  charterparty,  gave  a  bill  of  lading 
for  goods  shipped  on  board  his  vessel  in  South 
America  as  part  of  a  general  cargo  to  be  delivered 
in  North  Germany  to  English  consignees.  The 
master  of  the  vessel,  on  her  arrival  at  Falmouth, 
refused  to  proceed  on  account  of  the  outbreak  of 
war  between  France  and  Germany.  The  goods 
were  stowed  at  the  bottom  of  the  hold  under 
those  of  the  other  shippers,  and  as  the  charterers 
refused  to  consent  to  the  unloading  of  the  cargo 
at  Falmouth,  the  master  would  not  deliver  to  the 
consignees  there,  even  on  the  offer  of  full  freight : 
— Held,  that  the  master  was  bound  to  deliver  at 
Falmouth.  Ths  PatHa,  3  L.  R.,  Adm.  436  ;  41 
L.  J.,  Adm.  43  ;  24  L.  T.  849. 

Consideration.] — The  property  of  goods  passes 
by  the  indorsement  and  delivery  of  the  bill  of 
lading  by  the  consignee  to  another,  if  bon&  fide 
for  a  valuable  consideration,  and  without  collu- 
sion, although  the  indorsee  knew  at  the  time 
that  the  consignor  had  not  received  money  pay- 
ment for  his  goods,  but  had  taken  the  consignee's 
acceptances  payable  at  a  future  day  not  then 
arrived ;  and  after  such  assignment  of  the  bill 
of  lading  the  consignor  cannot  stop  the  goods  in 
transitu  upon  the  insolvency  of  the  original  con- 
signee. Cuming  v.  Brown,  9  East,  506  ;  1  Camp. 
104. 

The  forbearance  or  I'elease  of  a  pre-existing 
claim  is  not  a  sufficient  consideration  for  the 
indorsement  of  a  bill  of  lading  so  as  to  defeat 
an  unpaid  vendor's  right  of  stoppage  in  transitu. 
Rodger  v.  Comptoir  d'JSscompte  de  Pari^,  3 
L.  R.,  P.  C.  466  ;  58  L.  J.,  P.  C.  30  ;  21  L.  T.  33  ; 
17  W.  R.  468. 

L.  &  Co.,  merchants,  carrying  on  business  at 
Hong  Kong,  purchased  goods  of  a  merchant  in 
Manchester,  to  be  shipped  to  their  firm  at  Hong 
Kong,  to  be  paid  for  at  certain  credit.  The  goods 
were  shipped  deliverable  to  the  order  of  L.  k  Co., 
and  bills  of  lading  signed.  Before  the  goods 
arrived  at  Hong  Kong,  L.  &  Co.  being  insolvent, 
and  being  indebted  to  R.  &  Co.,  the  agent  of 
L.  &  Co.,  at  Hong  Kong,  agreed  to  assign  to 
R.  k  Co.  all  the  estate  of  L.  &  Co.,  including  the 
bills  of  lading  in  respect  of  the  goods,  and  such 
bills  of  lading  were  in  pursuance  of  the  agree- 
ment indorsed  to  R.  &-  Co.  At  the  time  the  bills 
of  lading  were  so  transferred,  no  money  was 
advanced  or  benefit  conferred  on  L.  &  Co.  by 
R.  &  Co. : — Held,  that  there  was  no  sufficient 


transfer  of  the  bills  of  lading  for  a  valuable 
consideration  so  as  to  defeat  the  right  of  an 
unpaid  vendor  to  stop  the  goods  in  transitu.  lb, 
A.,  a  merchant  in  London  and  in  Hong  Kong, 
purchased  goods  for  shipment  from  B.,  and  paid 
for  them  by  his  acceptance  of  B.'s  draft  against 
the  shipment,  on  the  terms  that  A.  should  send 
them  to  his  firm  at  Hong  Kong,  and  that  the 
proceeds  should  be  remitted  to  A.  in  bills  specially 
to  meet  such  acceptance.  A.*s  firm  at  Hong 
Kong  owed  a  large  sum  to  C,  and  were  under 
engagement  to  secure  the  debt  by  depositing 
shipping  documents  with  him.  Being  threatened 
by  C.  with  immediate  legal  proceedings,  they 
promised  him  that  if  he  would  forbear  to  take 
such  proceedings,  and  would  release  them  from 
their  obligation  to  deposit  shipping  documents, 
they  would  deposit  with  him  a  bill  of  lading  for 
goods  of  a  certain  value,  upon  the  understanding 
that  the  bill  of  lading,  or  the  goods  represented 
therein,  should  be  returned  to  them  upon  pay- 
ment of  a  sum  equivalent  to  the  value  thereof. 
The  bill  of  lading  of  the  goods  purchased  from 
B.  was  accordingly  indorsed  to  C,  who  had  no 
knowledge  of  the  terms  made  with  B.,  and  it 
was  returned  by  C.  according  to  agreement,  on 
recei))t  of  an  equivalent  sum  : — Held,  that  C,  by 
such  forbearance  and  release,  gave  valuable  con- 
sideration ;  that  the  legal  interest  in  the  goods 
passed  by  the  indorsement  of  the  bill  of  lading, 
and  that  B.  could  not  enforce  his  claim  against 
the  proceeds  of  sale  received  by  C.  in  respect 
thereof.  CJtartered  Bank  of  India,  Australia 
and  China,  v,  Henderson,  6  L.  R.,  P.  C.  601 ;  30 
L.  T.  578. 

Past  Consideration.]  —  The  vendee  of  goods 
may,  by  assignment  of  the  bills  of  lading  to  a 
bona  fide  transferee,  defeat  the  vendor's  right 
to  stop  them  in  transitu  in  case  of  the  vendee's 
insolvency,  although  the  consideration  for  which 
the  assignment  is  made  is  a  past  one,  and  has 
not  been  got  by  means  of  the  bills  of  lading. 
LeaJik  V.  Scott,  2  Q.  B.  D.  376 ;  46  L.  J.,  Q.  B. 
576  ;  36  L.  T.  784  ;  25  W.  R.  654— C.  A.  Revers- 
ing 2  Q.  B.  D.  376  ;  46  L.  J.,  Q.  B.  329  ;  35  L.  T. 
903. 

G.  &  Co.,  the  consignees  of  certain  goods  from 
the  defendant  from  abroad,  for  which  they  had 
accepted  a  bill  of  exchange  at  three  months, 
being  already  indebted  to  the  plaintiff,  obtained 
a  further  loan  on  the  condition  of  giving  security. 
They  delivered  to  him  the  bill  of  lading  of  the 
goods,  together  with  other  securities  to  the 
amount  required.  After  this  and  before  the 
arrival  of  the  goods  G.  &  Co.  became  insolvent : 
— Held,  that  the  defendant  was  not  entitled  to 
stop  the  goods  in  transitu,  for  that  it  was  not 
necessary  that  the  consideration  for  the  assign- 
ment of  the  bill  of  lading  should  be  obtained  by 
means  of  the  bill  of  lading,  and  that  there  is  in 
such  case  no  difference  between  a  past  and  pre- 
sent consideration,    lb. 

A  bill  of  lading  assigned  in  part  payment  of 
a  debt  already  due  from  the  assignor  to  the 
assignee,  is  assigned  for  valuable  consideration. 
Tlie  Emilien  Marie,  44  L.  J.,  Adm.  9  ;  32  L.  T. 
435. 

Bestriotion  on  Bight  of  Indorsement.] — If  a 

consignee  under  a  bill  of  lading,  while  the  goods 
are  yet  in  transitu,  indorses  the  bill  and  gives 
notice  thereof  to  the  party  entitled  to  the  freight, 
and  upon  the  indorsement  he  states  in  express 
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terms  that  the  owner  of  the  freight,  the  party 
who  may  be  nltimately  entitled  thereto,  is  to 
look  to  other  persons  for  payment  of  it,  and  that 
indorsement  is  accepted  and  acted  upon  without 
objection  or  qualification  on  the  pirt  of  the 
owner  of  the  freight,  that  of  itaelf ,  in  point  of 
law,  constitates  a  transfer  of  the  liability,  and  a 
defence  to  any  snbseqnent  action.  Lewis  v. 
M^Kee,  2  L.  R.,  Ex.  37  ;  36  L.  J.,  Ex.  6  ;  15  L.  T. 
388  ;  4  H.  &  0.  674.  Affirmed,  4  L.  R.,  Ex.  58  ; 
38  L.  J.,  Ex.  62  ;  19  L.  T.  622  ;  17  W.  R.  325— 
Ex.  Ch. 

Bd-Indorsdment.] — Goods  were  shipped  for 
Bombay  under  a  bill  of  lading,  making  them  de- 
liverable to  order  or  assigns.  The  consignor  in- 
dorsed the  bill  of  lading  in  blank,  and  deposited 
it  with  a  banker  as  security  for  an  advance  of 
money,  and  on  his  repaying  the  sum  advanced, 
the  bill  of  lading  was  re-indorsed  and  redelivered 
to  him  : — Held,  that  such  re-indorsement  of  the 
bill  of  lading  to  him  remitted  i\x&  consignor  to 
all  his  rights  as  against  the  shipowners  under 
the  original  contract ;  and  consequently  that  he 
was  entitled  to  sue  them  for  a  breach,  whether 
occurring  before  or  after  such  re-indorsement. 
Short  V.  Simpson,  1  L.  R.,  C.  P.  248  ;  35  L.  J., 
C.  P.  147  ;  12  Jur.,  N.  S.  258  ;  13  L.  T.  674  ;  14 
W.  R.  307  ;  1  H.  &  R.  181. 

Proof  of  IndorBoment.] — In  an  action  upon 
a  bill  of  lading  by  an  indorsee  against  the  ship- 
owners, for  not  delivering  the  goods,  he  put  in  a 
bill  of  lading,  and  proved  that  the  consignors 
indorsed  and  delivered  it  to  A.,  and  that  A.  in- 
dorsed and  delivered  it  to  him  for  value  : — Held, 
evidence  of  such  an  indorsement  and  deliverv 
of  the  bill  of  lading  as  to  vest  the  property 
in  the  goods  in  him,  and  so  to  transfer  to  him 
the  right  of  action  under  18  &  19  Vict.  c.  Ill, 
B.  1.  Dracaehi  v,  Anglo- Egyptian  Navigation 
Company,  3  L.  R.,  C.  P.  190  ;  37  L.  J.,  C.  P.  71  ; 
17  L.  T.  472  ;  16  W.  R.  277. 

Sight  to  Ctoodfl  on  Paymont  of  Freight, 
though  HominaL] — Goods  which,  by  the  terms 
of  the  bill  of  lading,  have  been  carried  upon  a 
nominal  amount  of  freight,  can  be  lawfully  de- 
manded, by  the  holder  of  the  bill  of  lading,  on 
payment  of  that  amount.  Keith  v.  Burrows,  2 
App.  Gas.  636  ;  46  L.  J.,  C.  P.  801  ;  37  L.  T. 
291  ;  25  W.  R.  831— H.  L. 

The  owner  of  a  ship  cannot,  by  his  subse- 
quent acts,  give  to  his  mortgagees,  as  against 
the  holder  of  a  bill  of  lading,  rights  different 
from  those  possessed  by  himself  under  it.    Ih, 

Shipper  and  Consignee — Evidence  of  Insur- 
able Interest.] — The  &ct  of  a  person  being 
named  both  shipper  and  consignee  in  a  bill  of 
lading  is  primS  facie,  but  not  conclusive,  evi- 
dence of  an  insurable  interest  in  him.  If  he  is  a 
mere  agent,  without  lien  on  the  goods,  or  posses- 
sion of  them  as  a  bailee,  or  liability  to  account 
for  their  loss  by  the  perils  insured  against,  he 
has  no  insurable  interest.  Seagrave  v.  Union 
Marine  Insurance  Company,  1  H.  &  R.  302 ;  1 
L.  R.,  C.  P.  305  ;  35  L.  J.,  C.  P.  172 ;  12  Jur., 
N.  S.  358  J  14  L.  T.  479  ;  14  W.  R.  690. 

Eight  where  no  Indorsement.  J — Where,  from 
all  tlie  facts,  it  may  fairly  be  inferred  that  it 
was  the  intention  of  a  seller  to  pass  the  property 
in  goods  shipped  to  order,  the  mere  circumstance 


of  the  bill  of  lading  being  taken  in  the  name  of 
the  seller,  and  remaining  unindorsed,  will  not 
prevent  its  parsing.    Joyce  v.  Swann,  17  C.  B., 

N.  S.  84. 

Indorsement  to  Agent.] — But  the  mere  in- 
dorsement of  a  bill  of  lading  by  the  consignor  to 
an  agent,  to  authorize  him  to  stop  the  goods  in 
transitu  on  account  of  his  principal,  will  not 
enable  such  agent  to  maintain  an  action  for  the 
goods  in  his  own  name.  Waring  v.  Cox,  1 
Gamp.  369. 

Bight  of  Equitable  Assignee  to  Sue  for  Beten- 
tion  of  Bill  of  Lading.]— The  plaintiff  was  in  the 
habit  of  receiving  goods  consigned  to  him  by  L. 
for  sale  upon  commission,  and  in  order  to  place 
L.  in  funds  for  the  purchase  of  the  goods,  agreed 
to  allow  him  to  draw  upon  him.  The  documents 
of  title  of  the  goods  were  hypothecated  to  the 
plaintiff  to  enable  him  to  provide  funds  to  meet 
the  bills  so  dravm  by  L.  The  plaintiff  accord- 
ingly, and  at  the  request  of  L.,  arranged  for  the 
sale  of  a  parcel  of  goods,  to  be  shipped  by  a 
vessel  chartered  by  the  buyers,  and  L.  having 
drawn  upon  the  plaintiff  for  that  purpose,  pur- 
chased and  shipped  the  goods.  The  bill  of  laalng 
was  handed  to  L.,  but  never  forwarded  to  the 
plaintiff,  and  L.*s  affairs  being  put  in  liquidation, 
the  liquidator  placed  the  bill  of  lading  in  the 
hands  of  the  defendants  \^'ith  instructions  not 
to  part  with  it  until  they  were  paid  the  value  of 
the  goods,  and  they  accordingly  refused  to  give 
it  up  to  the  plaintiff  : — Held,  that  the  plaintiff 
had  an  equitable  right  to  the  bill  of  lading,  and 
was  entitled  to  sue  the  defendants  for  the  wrong- 
ful detention  of  it.  Lutschcr  y,  Cimiptoir  d-'Bt' 
comptcde  Paris,  1  Q.  B.  D.  709  ;  34  t.  T.  798. 

Extent  of  Bight  of  Assignees  to  Cargo.] — An 
assignee  of  a  bill  of  lading  may  have  a  better 
right  against  the  shipowner  to  recover  for  breach 
of  the  contract  of  carriage  than  the  assignor.  The 
E/nilien  Marie,  44  L.  J.,  Adm.  9  ;  32  L.  T.  436. 

An  assignee  of  a  bill  of  lading,  who  has  given 
valuable  consideration,  without  notice  of  any 
arrangement  between  the  shipper  and  the  various 
consignees  giving  priority  to  the  holders  of  the 
other  bills  of  lading  in  the  case  of  short  ship- 
ment, may  claim  from  the  shipowner  full  delivery 
of  the  cargo  specified  in  his  bill  of  lading,  even 
though  the  arrangement  has  been  made  without 
the  privity  of  the  shipowner,  and  the  master 
has  indorsed  the  bill  of  lading  with  the  words 
"weight  unknown.'*    lb. 

A  letter  written  by  an  assignor  of  a  bill  of 
lading  to  his  assignee,  informing  the  latter  that 
the  bankruptcy  of  the  shipper  and  consignor 
(who  has  indoised  to  the  assignor)  may  possibly 
interfere  with  the  proceeds  of  the  shipment,  so 
far  as  the  assignor  is  concerned,  and  that  he 
thinks  it  best  to  prevent  the  possibility  of  a  hitch 
to  send  the  bill  of  lading  for  the  assignee  to  deal 
with,  the  latter  having  advanced  money  thereon, 
is  not  such  a  notice  as  will  oblige  the  assignee  to 
make  inquiries  as  to  the  quantity  of  and  the 
various  rights  to  the  cargo,  so  as  to  bind  the  as- 
signee with  constructive  notice  of  any  arrange- 
ment between  the  shipper  and  different  con- 
signees, giving  priority  to  the  holders  of  other 
bills  of  lading  in  the  case  of  short  shipment. 
lb. 

The  rights  of  an  innocent  holder  of  a  bill  of 
lading  are  not  affected  by  the  fact  that  the 
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master  signed  as  agent  for  the  charterers,  unless 
the  holder  has  notice  of  the  charterpartj,  or  that 
the  master  signed  in  that  capacity.    Ih. 

An  assignee  of  a  bill  of  lading  is  entitled  to 
the  goods  therein  named,  if  he  is  a  bond,  fide 
assignee  for  value,  without  notice  of  fraud  or  of 
insolvency  on  the  part  of  the  person  to  whom 
the  goods  were  consigned.  TJie  Argentina,  \ 
L.  R.,  Adm.  370  ;  16  L.  T.  743. 

Set-off  by  Holders  againit  Astignees  of 
Freight.]— The  holders  of  a  bill  of  lading  can- 
not, as  against  the  assignees  of  the  freight,  set 
off  a  debt  due  to  them  from  the  original  owner 
of  the  goods,  who  was  also  the  assignor  of  the 
freight.  Wcguelin  v.  Cellier,  (5  L.  R.,  H.  L.  286 ; 
42  L.  J.,  Adm.  758  ;  22  W.  R.  26. 

Liability  of  Consignee  to  take  Delivery  of 
Cargo.] — When  there  is  no  express  stipulation  in 
a  bill  of  lading  it  is  an  implied  term  of  the  con- 
tract contained  in  it,  that  the  consignee  named  in 
the  bill  of  lading,  or  his  assigns,  will  take  delivery 
of  the  goods  within  a  reasonable  time  ;  and  the 
person  to  whom  the  property  in  the  goods  has 
passed,  by  reason  of  such  consignment,  is  by 
virtue  of  the  Bills  of  Lading  Act.  1855  (18  &  19 
Vict.  c.  Ill),  8.  1,  subject  to  the  liability  so  to 
take  them.  Fowler  v.  Knoop,  47  L.  J.,  Q.  B. 
473.  Affirmed,  4  Q.  B.  D.  299  ;  48  L.  J.,  Q.  B. 
333  ;  40  L.  T.  180  ;  27  W.  R.  299. 

Where  the  charterers  and  the  shippers  arc  the 
same  persons,  such  contract  will  still  be  implied 
in  the  bill  of  lading,  notwithstanding  the  exist- 
ence of  an  express  stipulation  in  the  charter- 
party,  between  the  charterers  and  the  shipowner, 
in  reference  to  the  same  matter.    Ih, 

b.  In  PasalnflT  Property. 

Absolutely.] — Though  the  consignee  named 
in  the  bill  of  lading  should  become  insolvent, 
without  having  paid  for  the  goods,  yet  his  assign- 
ment made  for  a  valuable  consideration,  and 
without  notice  to  the  assignee  that  the  goods 
were  not  paid  for,  or  that  they  were  paid  for  by 
bills  sure  to  be  dishonoured  :— Held,  to  pass  them 
absolutely  to  his  assignee,  and  to  deprive  the 
consignor  of  his  right  to  stop  in  transitu,  which  i 
as  against  the  original  consignee  he  might  have  ' 
exercised.  Lickbarrow  v.  Mason^  2  T.  R.  63  ; 
4  Bro.  P.  C.  57  ;  1  H.  Bl.  360 ;  5  T.  R.  683  ;  6 
T.  R.  63;  2H.  Bl.  211. 

When  goods  are  at  sea,  the  parting  with  the 
bill  of  lading,  which  is  the  symbol  of  the  goods, 
is  parting  with  the  ownership  of  the  goods  them- 
selves. Barber  v.  Mej/erstein,  4  L.  R.,  H.  L.  317 ; 
39  L.  J.,  C.  P.  187  ;  22  L.  T.  808  ;  18  W.  H,  1041. 

The  same  principle  applies  to  godds  which,  for 
the  convenience  of  parties,  have  been  landed  at 
a  sufferance  wharf.    lb. 

As  long  as  the  engagement  of  the  shipowner 
has  not  been  completely  fulfilled,  the  bill  of 
lading  is  a  living  instrument,  and  the  transfer  of 
it  for  value  passes  the  absolute  property  in  the 
goods.    lb. 

It  has  not  been  fulfilled  when  the  goods,  though 
actually  landed  at  a  wharf,  are  subject  to  a  stop 
order.    2b. 

The  person  who  first  gets  the  bill  of  lading 
(though  only  one  of  a  set  of  three)  gets  the  pro- 
perty which  it  represents  ;  he  need  not  do  any  act 
to  assert  his  title  which  the  transfer  of  the  bill 
of  lading  of  itself  renders  complete,  and  any  i 


subsequent  dealings  with  the  others  of  the  set  are 
subonlinate  to  the  rights  passed  by  that  one.  lb. 
Though  the  shipowner  or  wharfinger,  having 
I  no  notice  of  the  transfer  of  one  bill  of  lading, 
may  be  excused  for  delivering  the  goods  to  a 
person  who  produces  to  him  another  bill  of 
lading,  which  has  in  reality  been  subsequently 
taken,  that  does  not  affect  the  legal  ownership 
of  the  goods  as  between  the  holders  of  the  two 
bills  of  lading.     lb. 


Am  Security.]— The  shipper  of  goods  by 


simply  indorsing  the  bill  of  lading  and  deliver- 
ing it  to  the  indorsee  by  way  of  security  for 
money  advanced  by  him,  "  passes  the  property  " 
in  the  goods  to  such  indorsee  so  as  to  make  him 
directly  liable  to  the  shipowner  for  freight  under 
18  &  19  Vict.  c.  Ill,  s.  1.  Burdiek  v.  Sewell,  13 
Q.  B.  D.  159— C.  A.  Reversing  10  Q.  B.  D.  363  ; 
6  Asp.  M.  C.  79 ;  62  L.  J.,  Q.  B.  428 ;  48  L.  T. 
705  ;  31  W.  B.  696. 

The  shipper  of  goods  indorsed  the  bill  of 
lading  in  blank,  and  delivered  it  to  the  de- 
fendants* bankers  by  way  of  security  for  money 
advanced  by  them.  The  goods  upon  their  ar- 
rival at  the  port  of  destination  were  sold  for  an 
amount  insufficient  to  pay  the  freight: — ^Held, 
that  the  property  in  the  goods  had  passed  to 
the  defendants  within  the  meaning  of  the  Bills 
of  Lading  Act,  18  k.  19  Vict.  c.  Ill,  s.  1,  so  as 
to  make  them  liable  in  an  action  by  the  ship- 
owner for  the  freight,    lb. 

Liability  of  Warehouseman.] — Goods  shipped 
to  C,  as  owner,  were  before  arrival  pledged 
by  him  to  the  plaintiffs  as  security  for  an 
advance.  The  bill  of  lading  was,  as  is  cus- 
tomary, in  three  sets,  "  the  one  being  accom- 
plished the  rest  to  stand  void,"  and  made  the 
goods  deliverable  to  "  C.  or  assigns,"  freight 
payable  in  Lioudon.  C.  indorsed  one  copy  of  the 
bill  of  lading  marked  "  first,*'  to  the  plaintiffs, 
and  also  gave  them  a  letter  of  charge,  making 
the  bill  of  lading  a  collateral  security  for  the 
advance,  and  empowering  them  to  sell  the  goods 
represented  by  the  bill  of  lading  should  default 
be  made  in  the  repayment  of  the  advance.  The 
vessel  went  on  arrival  into  the  dock  of  the  de- 
fendants. C.  duly  entered  the  goods  at  the  cus- 
tom house,  and  they  were  afterwards,  at  the 
request  of  C.,  landed  and  deposited  with  the  de- 
fendants, the  freight  being  unpaid.  The  mani- 
fest, a  copy  of  which  the  captain  lodged  with 
the  defendants,  authoriz.ed  the  defendants  to  de- 
liver the  goods  to  the  holders  of  the  bill  of 
lading.  On  the  following  day  the  captain 
lodged  with  the  defendants  a  stop  order  for 
freight,  pursuant  to  the  Merchant  Shipping  Act, 
1862.  C.  then  produced  and  gave  to  the  defen- 
dants, unindorsed,  the  second  part  of  the  bill  of 
lading ;  the  defendants  then  entered  C.  as  the 
proprietor  of  the  goods.  C.  paid  the  freight,  the 
stop  was  taken  off,  and  the  defendants  delivered 
the  goods  to  W.,  on  the  production  by  him  of  a 
delivery  order  from  C.  C.  shortly  after  went 
into  liquidation,  when  the  plaintiffs,  producing 
the  indorsed  bill  of  lading,  in  vain  demanded 
the  goods  of  the  defendants.  In  an  action  for 
conversion,  —  Held,  by  the  Court  of  Appeal 
(Bramwell,  L.  J.,  and  Baggallay,  L.  J. ;  dissen- 
tiente  Brett,  L.  J.),  that  the  defendants  were 
not  liable.  By  Bramwell,  L.  J.,  that  the  pro- 
perty in  the  go<Kl8  did  not  pass,  but  that  there 
was  a  pledge  of  them  with  a  right  of  redemption 
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in  C. ;  that  the  duty  of  the  defendants  was  the 
same  as  that  of  the  shipowner  would  have  been 
had  the  goods  remained  on  board  ;  that  the 
plaintiffs  assented  to  C.'s  retaining  the  other 
parts  of  the  bill  of  lading,  and  to  the  receipt  by 
the  defendants  of  the  goods  to  hold,  after  freight 
paid,  to  the  order  of  C,  so  that  there  was  no 
conversion.  By  Baggallay,  L.  J.,  that  the  pro- 
perty in  the  goods  passed  by  delivery  of  the 
indorsed  bill  of  lading ;  that  the  landing  of  the 
goods  was  the  result  of  an  arrangement  between 
the  shipowner,  0.,  and  the  defendants  ;  that  the 
Merchant  Shipping  Act  did  not  effect  that  the 
defendants  thereafter  held  the  goods  for  the 
plaintiffs,  but  that  they  received  them  to  hold 
to  an  order  of  C,  and  that  in  the  absence  of 
any  notice  of  title  in  anyone  else,  the  defen- 
dants were  bound  to  deal  with  them  as  directed 
by  the  ostensible  owner.  By  Brett,  L.  J.,  that 
the  defendants  were  liable  ;  that  C.  by  indorsing 
the  bill  of  lading  to  the  plaintiffs,  passed  the 
le;?al  property  to  the  plaintiffs,  only  reserving  to 
himself  an  equity  of  redemption  ;  that  the  ship- 
owner was  therefore  bound  to  deliver  to  the 
plaintiffs,  subject  to  the  provisions  of  the  Mer- 
chant Shipping  Act  as  to  warehousing  the  goods ; 
that  the  defendants  were,  as  such  warehousemen, 
bound  to  hold  the  goods  till  freight  was  paid, 
and  then  to  deliver  to  the  plaintiffs  as  holders  of 
the  bill  of  lading.  On  appeal  to  the  House  of 
Lords  : — Held,  that  the  dock  company  had  not 
been  guilty  of  conversion,  and  that  the  bank 
could  not  maintain  an  action  against  them. 
Fvaron  v.  Bowers  (1  H.  Bl.  3^4),  commented 
on.  Olyn^  MilU  <5'  Company  v.  East  and  West 
India  Dock  Company,  6  Q.  B.  D.  475  ;  50  L.  J., 
Q.  B.  62  ;  43  L.  T.  584  ;  29  W.  II.  310— C.  A. 
Affirmed  in  H.  L.,  7  App.  Cas.  591  ;  52  L.  J., 
Q.  B.  146  ;  47  L.  T.  309  ;  31  W.  R.  206  j  4  Asp. 
M.  C.  680. 


Of  Master.  ] — One  part  of  a  set  of  three 


bills  of  lading  was  indorsed  to  the  partner  of  the 
vendor,  and  another  to  the  vendee.  The  vendee 
made  default  in  payment,  and  the  vendor  ob- 
tained delivery  of  the  goods.  In  an  action  of 
detinue  against  the  master,  brought  by  an 
indorsee  from  the  vendee,  it  appearing  that  by 
usage  of  trade  the  captain  was  not  concerned  to 
examine  into  the  rights  of  different  holders,  the 
jury  were  directed  to  find  a  verdict  for  the 
defenduit.     Fearon  v.  Bowers ^  1  H.  Bl.  364. 

Prioritiei  between  diffiarent  Holders.] — K.,  a 
miller  in  England,  agreed  with  F.  &  Co.,  a  firm 
in  California,  that  they  should  send  him  cargoes 
of  wheat,  he  accepting  bills  of  exchange  against 
the  bills  of  lading.  A  cargo  was  sent,  and  a  bill 
of  lading,  with  a  bill  of  exchange  annexed,  was 
sent  to  the  agents  in  England  of  F.  &  Co.,  and 
by  them  the  acceptance  of  K.  to  the  bill  of  ex- 
change was  obtained.  The  bill  of  exchange  was 
subsequently  negotiated,  and  a  bill  of  lading 
deposited  by  F.  &  Co.  Six  bills  of  lading  were 
drawn,  and  one  of  them  was  inadvertently,  as  F. 
&  Co.  alleged,  sent  to  K.,  who  deposited  it  with 
a  bank  at  Exeter  by  way  of  security.  K.  failed, 
and  a  bill  was  filed  by  the  bank,  claiming  the 
cargo  as  against  the  holders  of  the  other  bill  of 
lading  :— Held,  that  F.  &  Co.  had  full  right  to 
negotiate  the  bill  of  exchange  with  the  bill  of 
lading  annexed,  and  that  the  bank  must  at 
the  time  when  they  made  an  advance  on  the 
bill  of  lading  have  known  that  there  would  be 


several  bills  of  lading,  and  that  one  could  not 
be  negotiated  without  the  other.  The  English 
bank  had,  therefore,  no  priority.  Gilbert  v. 
Guignvti,  8  L.  R.,  Ch.  16  ;  27  L.  T.  733  ;  21  W.  R. 
281. 

Where  several  bills  of  lading  have  been  signed 
of  different  imports,  no  reference  is  to  be  had  to 
the  time  when  they  were  signed  by  the  captain, 
but  the  person  who  first  gets  one  of  them,  by  a 
legal  title  from  the  owner  or  shipper,  has  a  right 
to  the  consignment.  Caldwell  v.  Ball,  1  T.  R. 
205. 

And  where  such  bills  of  lading,  though  diffe- 
rent upon  the  face  of  them,  are  constructively 
the  same,  and  the  captain  ha.s  acted  bona  fide,  a 
delivery  according  to  such  legal  title  will  dis- 
charge him  from  them  all.    Ib» 

A  master  is  justified  in  delivering  goods  to 
the  holder  of  the  first  bill  of  lading  presented. 
The  Tigress,  B.  &  L.  38 ;  32  L.  J.,  Adm.  97  ;  9 
Jur.,  N.  S.  361  ;  8  L.  T.  117  ;  11  W.  R.  538. 

The  indorsement  or  delivery  of  one  of  a  tri- 
plicate set  of  bills  of  lading  does  not  necessarily 
operate  as  an  indorsement  or  a  delivery  of  all. 
Ih. 

The  mere  indorsement  and  delivery  of  one  of 
a  triplicate  set  of  bills  of  lading  is  not  neces- 
sarily such  a  negotiation  as  to  preclude  a  vendor 
from  exercising  his  right  of  stoppage  in  transitu. 
lb, 

A.  bought  coal  of  B.,  to  be  shipped  in  a  ship 
chartered  by  A.,  payment  in  cash  against  bill  of 
lading  in  the  hands  of  B.'s  agent.  Before  ship- 
ment A.  sold  to  C,  and  at  the  time  of  both  sales 
the  coal  was  unascertained.  The  coal  was 
shipped,  and  three  bills  of  lading  signed  for 
delivery  to  A.  or  order ;  one  only  was  stamped 
and  retained  by  B.,  another  was  sent  to  A.  Not 
being  paid,  B.  sent  the  stamped  bill  of  lading  to 
D.,  and  the  captain  delivered  the  coal  to  him  : — 
Held,  that  C.  had  no  right  of  action  against  D. 
Moakes  v.  Nicholson,  19  C.  B.,  N.  S.  290  ;  34 
L.  J.,  C.  P.  273  ;  12  L.  T.  573. 

Where  the  consignor  of  goods  abroad  advised 
the  consignee  by  letter  that  he  had  chartered  a 
ship  on  his  account,  and  inclosed  him  an  invoice 
of  the  goods  laden  on  board,  which  were  therein 
expressed  to  be  for  account  and  risk  of  the  con- 
signee, and  also  a  bill  of  lading,  expressing  the 
delivery  to  be  made  to  order,  &c.,  he  paying 
freight  for  the  goods  according  to  charterparty  ; 
and  the  letter  of  advice  also  informed  the  con- 
signee that  the  consignor  had  drawn  bills  on  him 
at  three  months  for  the  value  of  the  cargo  : — 
Held,  that  the  invoice  and  bill  of  lading  sent  to 
the  consignee,  and  the  delivery  of  the  goods  to 
the  captain,  vested  the  property  in  the  consignee, 
subject  only  to  be  divested  by  the  consignor's 
right  to  stop  the  goods  in  transitu  in  case  of  the 
insolvency  of  the  other.  Walley  v.  Montgomery, 
3  East,  585. 

The  consignor's  agent  having  obtained  posses- 
sion of  the  cai'go  under  another  bill  of  lading, 
and  having  refused  to  deliver  it  up  unless  the 
consignee  would  make  immediate  payment, 
which  he  declined  doing,  but  offered  his  accept- 
ances at  three  months  in  the  manner  before 
stipulated : — Held,  that  the  consignee  might 
maintain  trover  against  such  agent  without 
having  tendered  payment  of  the  freight  either  to 
him  or  the  captain,  the  agent  having  possessed 
himself  of  the  goods  wrongfully.    lb. 

When  JvB  disponandi  Beienred.]— B.  sold  to 
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A.  wheat,  the  price  to  be  paid  by  bankers*  draft 
on  London  at  two  months,  to  be  remitted  on  re- 
ceipt  of  invoice  and  bill  of  lading,  which  B. 
shipped  by  order  of  A.,  to  be  carried  to  M.,  for 
the  account  and  at  the  risk  of  A.,  there  to  be  de- 1 
livered  to  A. ;  B.  delivered  the  wheat  to  the 
master  of  the  vessel,  who  took  possession  of  it ; 
the  master  signed  a  bill  of  lading  to  deliver 
the  wheat  to  the  order  of  B.,  who  indorsed 
such  bill  of  lading  to  A.,  and  made  an  invoice, 
and  sent  the  invoice  and  bill  of  lading  to 
A.,  in  a  letter,  requiring  A.  to  remit  in  course  ; 
which  letter,  with  the  invoice  and  bill  of 
lading,  was  received  by  A.  A.  having  re- 
ceived the  bill  of  lading  and  invoice,  and  having 
failed  to  remit  the  bankers'  draft,  B.  assumed  to 
revoke  and  rescind  the  sale,  and  caused  the 
wheat  to  be  stopped  in  its  passage  to  A. : — Held, 
that,  by  the  delivery  of  the  wheat  to  the  master 
of  the  vessel,  for  the  account  and  at  the  risk  of 
A.,  and  the  transmission  of  the  indorsed  bill  of 
lading,  B.  had  so  parted  with  the  property  and 
right  of  possession  us  not  to  be  entitled  to  inter- 
cept the  delivery.  WilmhvrH  v.  Bowker,  7  M.  & 
G.  882  ;  8  Scott,  N.  R.  571  ;  12  L.  J.,  C.  P.  475— 
Ex.  Ch. 

The  plaintiff,  a  merchant  at  Leeds,  contracted 
with  the  London  partner  of  a  firm,  carrying  on 
business  as  merchants  at  London  and  Odessa,  for 
the  purchase  of  linseed,  to  be  paid  for  half  by 
drafts  on  the  buyer,  at  three  months  from  the 
time  of  advice  of  the  sale  reaching  Odessa,  and 
the  remainder  at  three  months  from  the  date  of 
shipment.  The  London  partner  forwarded  the 
contract  to  the  Odessa  partner,  and  the  latter 
drew  upon  the  plaintiff  two  bills  of  exchange  on 
account  of  the  linseed,  which  were  accepted  and 
paid  when  due.  In  order  to  fetch  the  linseed, 
the  plaintiff  chartered  a  vessel,  which  was  to 
proceed  with  an  outward  cai-go  to  Odessa,  and 
there  take  on  board,  from  the  agents  of  the 
freighter,  the  linseed,  and  being  loaded,  proceed 
to  Hull,  and  deliver  the  same  to  the  oi-der  of  the 
freighter,  on  being  paid  freight.  The  vessel 
having  arrived  at  Odessa,  the  master  applied  for 
the  linseed,  and  produced  a  copy  of  the  charter- 
party,  when  he  was  informed  that  the  cai-go 
should  be  shipped  in  time.  A  letter  was  also 
sent  by  the  Odessa  partner  to  the  London  partner, 
informing  him  of  the  arrival  of  the  vessel,  and 
stating  that  a  portion  of  the  linseed  was  ready 
for  her.  The  Odessa  house  commenced  loading 
the  vessel ;  but  not  being  able  to  procure  the  en- 
tire quantity  of  linseed  the  master  consented  to 
receive  wheat  in  substitution,  which  was  accord- 
ingly shipped.  When  the  loading  of  the  linseed 
was  completed,  the  Odessa  partner  wrote  to  the 
London  partner,  stating  that  he  should  have  the 
bill  of  lading  by  the  next  post.     The  Odessa 

Eartner  afterwards  procured  the  master  to  sign 
ills,  making  the  goods  deliverable  "  unto  order 
or  to  assigns,"  and  indorsed  the  bills  of  lading 
for  value  to  a  third  person,  who  transferred  them 
to  the  defendant : — Held,  that  there  was  no  such 
delivery  of  the  goods  as  to  vest  the  right  of  pro- 
perty or  possession  in  the  plaintiff.  Ellershaw 
V.  MagniaOj  6  Ex.  570. 

B.  &.  Co.,  merchants  at  Liverpool,  sent  orders 
to  M.  &  Co.,  merchants  of  Charleston,  to  ship  on 
account  of  B.  &  Co.  cotton  for  the  homeward 
voyage  of  their  ship,  the  Charlotte.  M.  &  Co.  ac- 
cordingly made  considerable  purchases  of  cotton, 
and  shipped  it  on  board  the  vessel  of  B.  &  Co. 
The  master  signed  the  bill  of  lading  of  the  cotton 


to  be  delivered  at  Liverpool,  "to  order,  or  to 
our  assigns,  paying  for  freight  for  the  cotton 
nothing,  being  owners'  property  ;  "  and  M.  k  Co. 
indors^  the  bill  of  ladmg,  "  Deliver  the  within 
to  the  Bank  of  Liverpool,  or  order."  M.  k  Co. 
informed  B.  k  Co.  that  they  had  drawn  bills 
upon  them  for  the  cargo  on  their  account,  by 
the  Charlotte,  and  desired  them  to  insure  the 
cotton.  M.  k  Co.  also  sent  to  B.  &  Co.  an  ab- 
stract invoice,  which  stated  that  the  cotton  was 
shipped  by  M.  &  Co.,  on  board  the  Charlotte,  for 
Liverpool,  "  by  order  and  for  account  of  B.  k  Co. 
there,  and  addressed  to  order."  M.  k  Co.  after- 
wards sent  a  full  invoice,  stating  that  the  cotton 
was  shipped  for  Liverpool  "  by  order  and  for  ac- 
count of  B.  k  Co.  there,  and  to  them  consigned." 
If.  k  Co.  not  having  sufficient  funds  of  B.  &  Co. 
to  pay  for  the  cotton,  sold  the  bills  to  a  bank  at 
Charleston,  and  delivered  to  the  bank  the  bill  of 
lading  so  indorsed,  as  a  security  for  payment  of 
the  bills,  which  were  dishonoured  and  taken  up 
by  M.  k  Co.  B.  k  Co.  became  bankrupts  before 
the  arrival  of  the  vessel,  and  on  its  arrival  M.  k 
Co.  by  their  agent  claimed  to  stop  the  cargo  in 
transitu,  and  it  was  afterwards  stowed  in  the 
warehouse  of  the  defendants  : — Held,  first,  that 
the  property  in  the  cotton  did  not  vest  absolutely 
in  B.  k  Co.,  notwithstanding  the  delivery  on 
board  their  ship,  for  by  the  terms  of  the  bill  of 
lading  M.  k  Co.  reserved  to  themselves  a  jus  dis- 
ponciidi  of  the  goods  which  the  master  acknow- 
ledged by  signing  the  bill  of  lading,  making  the 
cotton  deliverable  to  their  order  or  assigns,  al- 
though by  so  doing  the  master  might  have  ex- 
ceeded his  authority.  Turner  v.  Liverpool  Docki 
QTriistcef),  6  Ex.  543  ;  20  L.  J.,  Ex.  393— Ex.*Ch. 

Held,  secondly,  that  M.  k  Co.  did  not  by  their 
indorsement  and  delivery  of  the  bill  of  lading  to 
the  bank  divest  themselves  of  their  property  in 
or  possession  of  the  goods.    lb. 

When  by  a  bill  of  lading  goods  are  made 
deliverable  to  the  shipper,  or  his  order,  and  not 
to  the  consignee,  the  jus  disponendi,  or  control 
over  the  property  in  the  goods  shipped,  remains 
with  the  shippers,  although  the  invoice  states 
that  the  goods  were  shipped  ^'  on  account  of  and 
at  the  risk  of ''  the  consignee ;  such  statement 
being  not  conclusive,  of  itself,  that  the  right  to 
the  possession  of,  as  well  as  the  property  in,  the 
goods  was  intended  to  be  unconditionally  passed 
to  the  consignee.  Sheplwrd  v.  Uarriiton,  5  L.  R., 
H.  L.  116 ;  40  L.  J.,  Q.  B.  148  ;  24  L.  T.  857  ;  20 
W.  R.  1. 

The  burthen  of  shewing  the  existence  of  a 
different  state  of  things  lies  on  the  person  who 
contradicts  what  would  be  the  ordinary  legal 
conclusion  from  the  transaction.    lb. 

When  a  vendor  for  his  own  protection  takes 
and  keeps  a  bill  of  lading  making  the  goods  sold 
deliverable  to  his  own  order,  and  the  goods  are 
deliverable  by  the  contract  of  sale  on  certain 
conditions,  the  vendor  thereby  preserves  a  hold 
over  the  goods  until  the  conditions  are  fulfilled 
and  the  bill  of  lading  handed  over,  or  until  the 
vendee  offers  to  fulfil  the  conditions ;  and  such 
a  hold  confers,  not  only  a  right  to  the  possession 
of  the  goods,  but  also  a  power  to  aisposc  of 
them,  at  least  so  long  as  the  vendee  continues  in 
default.  Ogg  v.  Shvter,  I  C.  P.  D.  47  ;  45  L.  J., 
C.  P.  44  ;  33  L.  T.  492  ;  24  W.  R.  100— C.  A. 
Reversing  10  L.  R.,  C.  P.  159 ;  44  L.  J.,  C.  P. 
161 ;  32  L.  T.  114  ;  23  W.  R.  319. 

Imperfeot  Assignment  by   Indorsee.]  —  The 
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delivery  of  a  bill  of  lading  indoTsed  puts  it 
in  the  power  of  the  indorsee  to  transfer  the 
property  to  a  bonft  fide  purchaser  for  a  valuable 
consideration  y  and  deprives  the  original  owner  of 
any  right  of  stoppage  in  transitu ;  but,  as 
between  the  original  parties,  the  consignor  and 
consignee,  the  question,  whether  the  property 
passed,  will  depend  upon  what  the  real  contract 
was.  Jenkyns  v.  Ushome^  8  Scott,  N.  R.  506  ;  7 
M.  &  G.  678  ;  13  L.  J.,  C.  P.  196. 

A.,  of  London,  had  ordered  beans  of  6.  &  C, 
of  Leghorn,  through  D.,  their  agent.  B.  &  0. 
shipped  more  than  the  quantity  ordered,  and 
drew  two  bills  on  A. — one  for  the  quantity 
ordered  and  the  other  for  the  residue  ;  and  they 
transmitted  those  bills  to  A.  through  D.,  with  a 
letter  of  advice  and  an  indorsed  bill  of  lading  for 
the  whole  cargo.  A.  accepted  the  bill  for  the 
beans  ordered,  but  declinea  to  take  the  residue 
or  to  accept  the  bill  drawn  against  them.  D. 
consented  to  take  the  residue,  and  A.  thereupon 
wrote  a  letter  to  him  acknowledging  such  residue 
to  be  his,  and  inclosed  an  order  to  the  captain  to 
deliver  them  to  D.  D.  thereupon  handed  over 
the  bill  of  lading  to  A.  D.  accepted  the  bill 
drawn  against  the  residue  of  the  cargo,  and  paid 
it  at  maturity.  Before  the  arrival  of  the  ship, 
D.  sold  the  residue  to  E.,  who  accepted  a  bill  for 
the  amount  drawn  by  B.,  who  happened  to  be  in 
London,  and  handed  to  E.A.'s  letter  and  delivery 
order.  E.  afterwards  applied  to  F.  for  an  ad- 
vance of  cash,  and  handed  over  to  him  such 
letter  and  delivery  order ;  and  F.  gave  his 
acceptance  to  E.  for  the  amount  of  cash  required. 
Before  E.'s  acceptance  became  due,  and  before 
the  arrival  of  the  ship,  E.  stopped  payment : — 
Held,  that  D.  might  stop  the  residue  not  taken 
by  A.  in  transitu,  and  that  the  delivery  order 
given  by  A.  was  not  equivalent  to  a  bill  of 
lading.    lb. 

Where  no  Property  in  Indorser.] — Unless  the 
indorser  of  a  bill  of  lading  really  and  bon&  fide 
has  property  in  the  goods  at  the  time  of  indors- 
ing it,  the  Bills  of  Lading  Act  (18  &  19  Vict. 
c.  Ill)  passes  no  property  to  the  indorsee,  and 
upon  the  intervention  of  the  true  owner  the 
latter  is  entitled  to  receive  the  goods  from  the 
shipowner,  who  is  thereupon  relieved  from  the 
liability  of  delivering  them  according  to  the  bill 
of  lading.  Finlay  v.  Liverpool  and  Great  West- 
em  Steamshiji  Company^  23  L.  T.  251. 

Knowledge  of  Assignee  of  preyious  Transfer.] 
— If  A.  has  an  equitable  title  to  goods  on 
board  a  ship,  and  B.,  knowing  of  such  a  title, 
gets  an  indorsement  of  the  bill  of  lading,  he 
cannot  recover  such  goods  in  an  action  of  trover 
but  the  captain  will  be  justified  in  delivering 
the  goods  to  A.    Dicky.  Lumsden,  Peake,  189. 

Wrongful  Delivery  under,  by  Captain.] — The 
consignor  of  goods  abroad,  upon  a  receipt  of 
orders  from  a  correspondent  here,  shipped  goods 
on  account  and  at  the  risk  of  the  consignee,  and 
took  bills  of  lading  from  the  captain,  making  the 
goods  deliverable  to  the  consignor's  own  order, 
and  transmitted  one  of  such  bills  unindorsed  with 
the  invoice  to  the  consignee,  inclosed  in  a  letter, 
informing  him  that  he  had  drawn  upon  him  for 
the  amount,  which  he  doubted  not  would  meet 
due  honour,  and  close  the  account ;  and  the  con- 
signor, by  way  of  precaution,  also  sent  another 
bUl  of  lading  indoi^ed  to  his  own  agent : — Held, 


that  upon  the  shipment,  on  account  and  at  the 
risk  of  the  consignee,  the  property  in  the  goods 
vested  in  him,  subject  only  to  be  divested  by  the 
consignor's  stopping  them  while  in  transitu,  and 
that  upon  the  arrival  of  the  goods,  the  consignee 
having  obtained  posse&sion  of  them  from  the  cap- 
tain by  the  production  of  his  indorsed  bill  of 
lading,  the  property  became  absolute  in  the  con- 
signee, however  wrongfully  parted  with  by  the 
captain  without  authority  from  the  shipper,  and 
however  liable  the  captain  might  be  to  him  on 
that  account.  Cox  v.  Harden j  4  East,  211  ;  1 
Smith,  20. 

c.  Conditionally — ^Brawn  aerainst  Bills  of 

Exchange. 

Ejfoct  of.] — P.  shipped  600  tons  of  umber  upon 
a  vessel  chartered  for  the  plaintiff.  The  bill  of 
lading  made  the  umber  deliverable  to  the  order 
of  P.  or  assigns.  The  plaintiff  insured  the  umber. 
A  bill  of  exchange  drawn  by  P.  on  the  plaintiff, 
which  had  been  discounted  by  the  defendants,  to 
whom  the  bills  of  lading  had  been  transferied, 
having  been  refused  acceptance,  a  second  bill  was 
drawn  by  P.  to  the  order  of  C.  on  the  plaintiff, 
and  was  given  to  the  defendants  in  exchange  for 
the  first  bill,  upon  the  terms  that  the  plaintiff 
should  accept  and  pay  the  second  bill  against  the 
delivery  of  the  bill  of  lading.  The  umber  and 
the  bill  of  exchange  reached  their  destination  at 
the  same  time,  but  the  plaintiff  declined  to  ac- 
cept the  bill.  The  umber  was,  therefore,  entered 
at  the  custom  house  in  the  defendants'  name. 
Subsequently  the  plaintiff  tendered  the  amount 
of  the  bill  of  exchange  and  demanded  the  bill 
of  lading,  but  the  defendants  refused  to  give  up 
the  bill  of  lading  ;  the  plaintiff  offered  a  gua- 
rantee for  the  freight,  which  offer  was  not  ac- 
cepted by  the  defendants,  and  they  sold  the 
cargo : — Held,  in  an  action  by  the  plaintiff  for 
the  value  of  the  umber  so  sold  by  the  defendants, 
that  the  property  in  the  umber  passed  to  the 
plaintiff,  and  therefore  that  the  plaintiff  was 
entitled  to  recover.  Mirahlta  v.  Imperial  Ot- 
taman  Banh,  3  Ex.  D.  164  ;  47  L.  J.,  Ex.  418  ; 
38  L.  T.  597. 

E,  &  Co.,  merchants  in  New  Orleans,  purchased 
with  their  own  money  com,  as  agents  for  the 
plaintiff  in  England,  for  the  price  of  which  they 
drew  bills  of  exchange  upon  the  plaintiff,  which 
he  accepted.  The  corn  was  shippeid  under  bills  of 
lading,  making  it  deliverable  to  K.  &  CJo.  or  their 
order,  and  invoices  and  a  letter  of  advice  were  for- 
warded to  the  plaintiff,  stating  that  the  com  was 
shipped  on  his  account.  The  bills  of  exchange 
drawn  upon  the  plaintiff  were  purchased  for  their 
full  amount  by  the  defendant,  of  K.  &  Co.,  who 
indorsed  and  delivered  to  them  the  bills  of  lading 
as  a  security  for  the  due  payment  of  the  bills  of 
exchange,  with  a  power  of  sale  in  case  of  nonpay- 
ment. On  the  day  when  the  bills  of  exchange 
fell  due,  the  plaintiff  offered  payment  to  the 
bolder  of  them,  but  the  bills  being  accidentally 
mislaid,  the  money  was  not  then  received,  but  he 
was  desired  to  pay  the  following  morning,  which 
he  was  unable  to  do  :  and  the  bills  had  never,  in 
fact,  been  paid.  The  defendant  having  sold  the 
com  under  the  power,  the  plaintiff  brought 
trover : — Held,  that  he  could  not  recover,  as  by 
the  indorsement  of  the  bills  of  lading  to  the  de- 
fendant a  special  property  passed  to  him  in  the 
corn,  subject  to  which  the  plaintiff  had  a  general 
property  by  the  invoice  and  letter  of  advice,  and 


1311 


SHIPPING— Btife  0/  Lading. 


1312 


that  the  offer  of  payment  by  the  plaiutiff  did 
not  discharge  the  plaintiff  from  his  duty  to  pay 
the  bills  before  the  right  to  the  possession  of  the 
corn  attached.  Jenkyns  v.  Broimi,  14  Q.  B.  496  ; 
19  L.  J.,  Q.  B.  286  ;  14  Jur.  505. 

The  plaintiffs,  merchants  at  New  York,  by 
direction  and  on  account  of  B.,  forwarded  to  the 
defendant,  a  commission  agent  at  Hull,  employed 
by  B.,  the  invoices  and  bills  of  lading  of  two 
cargoes,  against  which  they  drew  upon  the  de- 
fendant bills  which  he  accepted  and  paid.  The 
defendant  sold  the  cargoes,  which  did  not  realize 
enough  to  cover  his  acceptances.  The  plaintiffs 
afterwards,  and  by  direction  of  B.,  forwarded  to 
the  defendant  the  invoice  and  bill  of  lading  of 
another  cargo  which  had  been  purchased  by  B. 
with  money  supplied  by  the  plaintiffs,  and  the 
bills  of  lading  of  which  had  been  specially  in- 
dorsed to  them  as  a  security,  and  w^ere  by  them 
specially  indorsed  to  the  defendant ;  the  plain- 
tiffs at  the  same  time  stating  that  they  had,  by 
direction  of  B.,  drawn  upon  the  defendant  for 
part  of  the  price.  The  defendant,  without  know- 
ing that  the  plaintiffs  had  made  advances' to  B., 
took  the  bill  of  lading,  disposed  of  the  cargo, 
and  placed  the  proceeds  to  the  credit  of  B. : — 
Held,  that  the  defendant  was  not  bound  as  be- 
tween himself  and  the  plaintiffs  to  accept  the 
bills  drawn  against  the  last  cargo,  because  no 
privity  could  arise  between  the  plaintiffs  and  the 
defendant  except  by  express  contract,  and  the 
indorsement  of  the  bill  of  lading  by  the  plain- 
tiffs to  the  defendant,  and  his  receiving  it  and 
disposing  of  the  cargo  did  not,  under  the  circum- 
stances, create  such  a  contract.  Depperman  v. 
Hubbergty,  17  Q.  B.  767. 

A.  consigned  goods  to  B.  abroad,  and  ordered 
a  cargo  in  return,  for  which  he  sent  his  own  ship. 
The  return  cargo  was  delivered  to  A.'s  captain, 

B.  stating  it  to  be  "  on  A.'8  account,  as  A.'s  own 
goods,  and  to  be  delivered  to  A."  The  return 
cargo  consisting  of  more  goods  than  the  proceeds 
of  those  consigned  to  B.,  B.  drew  bills  on  A.  for 
the  difference,  which  he  sent  to  his  agent  with  a 
bill  of  lading  drawn  in  blank,  and  desiring  the 
agent,  in  case  of  A.'s  refusal  to  accept  the  bills, 
to  indorse  the  bill  of  lading  to  C. ;  A.  refused  to 
accept  the  bills,  and  the  bill  of  lading  was  ac- 
cordingly indo^^cd  to  C.    The  ship  arrived,  and 

C.  demanded  the  cargo,  as  indorsee  of  the  bill  of 
lading ;  the  captain,  however,  refused,  and  de- 
livered them  to  A.,  who  deposited  them  with  D. 
as  his  warehouseman  ;  D.  then  received  notice 
from  B.  to  hold  the  goods  for  B.  as  his  property  ; 
in  consequence  of  which  D.  refused  to  redeliver 
them  to  A.  In  an  action  of  trover  by  A.  against 
D. : — Held,  that  D.  was  not  estopped  by  having 
received  the  goods  as  warehouseman  of  A. 
from  setting  up  the  claim  of  a  third  person  as 
a  defence,  supposing  that  claim  to  be  a  good  one, 
and  that  though  the  goods  might  have  been  de- 
livered to  the  captain,  on  condition  of  A.'s  ac- 
cepting the  bills,  yet,  as  no  such  condition  was 
imposed  at  the  time  of  the  delivery,  that  the  de- 
livery was  complete,  and  vestetl  the  property 
absolutely  in  A.  Ogley.  Atkinson,  1  Marsh.  323; 
6  Taunt.  759. 

A  continental  bank,  having  contracted  to  sell 
and  ship  1,400  quarters  of  rye,  to  be  paid  for  by 
an  acceptance  at  three  months,  put  the  rye  on 
board  the  Agatha.  The  vessel  proved  to  be 
capable  of  containing  from  200  to  300  quarters 
more  grain  than  the  quantity  shipped,  and  there- 
fore the  bank  filled  up  the  vacant  space  with 


maize.    One  bill  of  lading  only  was  given  for 
the  cargo,  and  the  bank  wrote  on  the  24th  April 
to  the  purchasers,  with  the  invoices  and  drarts  : 
"  The  maize  is  on  the  same  bill  of  lading  as  the 
rye   ...   as  there  would,  no  doubt,  be  a  loss  on 
the  maize,  we  presume  you  will  wish  to  leave  it 
for  account  of  shippers  ;  but  if  you  will  accept 
the  bill  we  will  get  an  undertaking  from  the 
bank  to  hold  you  harmless  for  so  doing."    The 
purchasers,  who  had  made  a  sub-sale  of  the  cargo, 
replied :  *'  The  drafts  and  invoices  of  this  cargo  are 
to  hand,  and  we  observe  that  the  bills  of  lading 
are  in  the  hands  of  the   .   .   .    bank.     We  think 
...   we  are  entitled  to  ask  a  guarantee  from 
the  bank  that   the  Agatha  shall    deliver    the 
weight  specified  in  the  invoice.    Would  you  have 
the  kindness  to  ask  the  bank  for  this,  and  tele- 
graph to  us    .    .    .    their  acquiescence,  or  the 
contrary.    We  would  be  obliged  also  by  a  copy, 
or  the  original,  of  the  charterparty,  and  copy  of 
the  bill  of  lading  for  our  government.    We  leave, 
as  you  suggest,  the  maize  to  the  shippers  ;  the 
transaction  in  rye  is  a  very  bad  one.    We  return 
you  inclosed  draft  invoices  of  maize."    On  the 
8th  May  the  purchasers  refused  to  accept  the 
bill  of  exchange  for  the  rye,  upon  the  ground 
that  the  bank  had  not  g^ven  them  a  proper  bill 
of  lading.    In  an  action  for  such  non-accept- 
ance : — Held,  that  the  purchasers  had,  by  a  new 
agreement,  waived  any  objection  to  the  bill  of 
lading  in  respect  of  the  maize  being  included 
therein,  and   were  therefore   liable.     Imperml 
Ottoman  Bank  v.  Cowan,  31  L.  T.  336— Ex.  Ch. 
In  1845,  the  defendants,  commission  agents  in 
London,  wrote  to  the  plaintiffs,  merchants  at 
Madras,  as  follows  :  *'  At  the  request  of  E.  &,  L. 
of  Glasgow,  we  beg  to  open  a  credit  in  your 
favour  to  the  extent  of  1,500/.,  to  be  applied  to 
the  execution  of  an  order  they  have  given  you 
for  Madras  handkerchiefs,  and  for  costs  of  which, 
as  produced,  you  draw  on  us  at  the  customary 
date,  on  forwarding  bills  of  lading  to  our  order." 
In  consequence  of  this  letter,  two  orders  given 
by  K.  &  L.  were  executed  by  the  plaintiffs,  who 
forwarded  the  goods  and  bills  of  lading  to  the 
defendants,  and  they  accepted    and  paid  bills 
dra>\ii  on  them  in  accordance  with  tne  letter. 
In  February,  1847,  K.  k  L.  wrote  to  the  plain- 
tiffs, inclosing  patterns  for  a  third  order,  and 
saying*  "You  will  draw  for  cost,  and  consign 
goods  as  befoi*e."    The  plaintiffs  executed  this 
order,  and  on  the  21st  of  August  shipped  the 
goods  on  account  of  K.  k  L.,  and  sent  to  the 
defendants  the  invoice  and  bill  of  lading  inclosed 
in  a  letter,  saying,  "  We  have,  as  usual,  drawn 
upon  you  at  six  months  for  the  equivalent  of 
the  amount  of  invoice."     The  bill  of  lading 
stated  the  goods  to  have  been  "  shipped  by  the 
plaintiffs,  and  to  be  deliverable  to  the  defendants 
or  their  assigns,  on  payment  of  freight."    The 
invoice  stated  that  tne  goods  were  consigned  to 
the  defendants  on  account  and  risk  of  E.  &  L. 
The  letter  containing  the  bill  of  lading  and  in- 
voice was  received  by  the  defendants  on  the 
26th  of  August,  and  the  goods  arrived  in  London 
on  the  21st  of  October.    On  the  same  day  the 
plaintiffs'  agent  received  a  bill  drawn  against 
the  goods,  and  presented  it  to  the  defendants  for 
acceptance,  but  they  refused  to  accept  it.    On 
the  27th  of  October,  E.  &  L.  stopped  payment. 
The  goods  were    received    by  the   defendants 
under  the  bill  of  lading,  and  sold,  and  the  pro- 
ceeds retained  by  them.    On  the  4th  of  March, 
1848,  the  plaintiffs  gave  the  defendants  notice 
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that  they  claimed  to  stop  the  goods  in  transitu, 
the  defendants  having  refused  to  accept  the 
bills;  and  the  plaintiffs  subsequently  brought 
an  action  to  recover  the  proceeds  of  the  sale  : — 
Held,  first,  that  it  was  a  question  for  the  judge, 
and  not  for  the  jury,  to  decide  whether,  under 
the  circumstances,  the  property  in  the  goods 
vested  absolutely  in  K.  &  L.,  or  merely  condi- 
tionally on  the  acceptance  of  the  bill  by  the 
defendants.  Xey  v.  Cotestoorth,  7  Ex.  595  ;  22 
L.  J.,  Ex.  4. 

Held,  secondly,  that  the  contract  was  not  sub- 
ject to  the  condition,  either  precedent  or  subse- 
quent, that  the  defendants  should  accept  the 
bill,  but  that  the  property  in  the  goods  vested 
absolutely  in  K.  &  L.  upon  the  delivery  on  board 
the  ship,  and  transmission  of  the  bill  of  lading 
to  the  defendants.    lb. 

Held,  also,  that  if  the  plaintiffs  had  intended 
to  preserve  their  right  of  property  in  the  goods 
until  the  bill  was  accepted,  they  should  have 
transmitted  the  bill  of  lading  indorsed  in  blank 
to  an  agent,  to  be  delivered  over  only  in  case 
the  bill  was  accepted.    lb. 

Equitable  Title  —  Effoot  of  Subiequent  Con- 
duct.] —  N.,  a  timber  dealer  in  Sweden,  had 
transactions  with  D.,  a  factor  in  London,  who 
sold  timber  on  his  account  on  a  del  ci«dere 
commission.  D.  had  sold  for  him  three  cargoes  of 
timber.  N.,  on  the  29th  of  September,  1853,  wrote 
to  D.  a  letter,  in  which  he  expressed  a  hope  to  be 
able,  in  a  few  days,  to  send  the  shipping  docu- 
ments of  all  the  cargoes.  Two  only  of  those 
cargoes  arrived.  On  the  6th  of  October,  1853,  N. 
wrote  to  D.,  inclosing  invoices  of  timber  shipped 
on  board  three  vessels,  and  made  out  an  account 
in  which  N.  appeared  to  be  a  creditor  for  1,3122., 
and  he  drew  a  bill  to  that  amount  on  D.  On 
the  same  day  N.  wrote  to  H.  &  Co.,  stating  the 
value  of  the  cargoes,  and  asking  for  three  accept- 
anoes  to  the  amount  of  1,3002.  He  inclosed 
his  letter  to  D.,  and  the  bill  and  the  shipping 
documents,  with  directions  to  H.  &  Co.  to  deliver 
these  last  to  D.,  on  condition  that  D.  accepted 
the  bill  for  1,3122.,  acknowledged  the  correctness, 
of  the  account  current,  and  admitted  that  the 
cargoes  agreed  for  had  been  forwarded.  These 
conditions  were  communicated  by  H.  k  Co.  to 
D.,  who  called  the  whole  affair  a  regular  swindle. 
D.,  after  hesitation,  accepted  the  bill,  but  he  ob- 
tained possession  of  the  shipping  documents  by 
a  statement  that  he  wanted  them  to  compare 
with  the  invoices,  and  would  return  them  if 
from  any  cause  he  did  not  accept  the  bill.  On 
this  H.  &  Co.  accepted  N.'s  three  bills  for  1,3002. 
P.  did  accept  the  Dill  for  1,3122.,  but  refused  to 
return  the  shipping  documents,  and  utterly  dis- 
regarded the  other  conditions  on  which  they 
were  to  be  delivered  to  him  : — Held,  that  though 
he  might  have  a  prior  equitable  claim  to  these 
sbipping  documentfi,  he  nad  not  properly  in- 
sisted on  it,  and  that  he  had  thereby  misled  H. 
&  Co.,  who  had  a  legal  right  to  recover  them 
from  him.  Hoare  v.  Dreaer^  7  H.  L.  Cas.  290  ; 
28  L.  J.,  Ch.  611 ;  5  Jur.,  N.  S.  371  ;  7  W.  R.  374. 

Carrier  Setting  up  Joe  tertii]— A.,  who  re- 
sided at  Manchester,  contracted  to  buy  of  B.,  at 
Dumfries,  a  quantity  of  oak-bark,  to  be  shipped 
for  delivery  at  Liverpool.  B.  accordingly  shipped 
the  bark,  to  be  delivered  at  Liverpool  to  the 
defendants,  who  were  wharfingers  and  carriers 
there,   to  be   by   them  forwarded    to    A.,    at 
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Manchester.    The  bark  was  to  be  paid  for  in 
cash,  and  B.  sent  a  bill  of  lading,  making  it 
deliverable  to  A.  or  his  assigns,  together  with 
a  bill  of  exchange  payable  on  demand,  through 
his    bankers,   to  the   Manchester   and   Salford 
Bank,  with  instructions  to  present  the  bill  for 
acceptance.    The  bank  at  Manchester  was  un- 
able to  find  A.,  and  accordingly  they  returned 
the  bill  of  lading  and  draft  to  B.   Before  the 
bill  of  lading  hi^  been  so  returned,  B.,  who 
wias  at  Liverpool  when  the  bark  arrived  there, 
believing,  from  the  representations  of  an  agent 
of    the  plaintiff  (who    had   bought   the    bark 
of  A.),  that  the  bill  of  lading  had  been  duly 
handed  over  to  A.,  assented  to  the  bark  being 
delivered  to  the  defendants  for  the  purpose  of 
its  being  carried  to  Manchester  for  the  plaintiff  ; 
but,  upon  subsequently  discovering  that  A.  had 
not  got  the  bill  of  lading  or  paid  for  the  bark, 

B.  claimed  and  received  it  from  the  defendants  : 
— Held,  that,  under  the  circumstances,  the  pro- 
perty in  the  bark  never  passed  to  A.,  and  conse- 
quently that  B.  had  a  right  to  countermand  the 
delivery  ;  and  that  it  was  competent  to  the  de- 
fendants, notwithstanding  that  they  had  re- 
ceived the  bark,  to  be  carried  for  the  plaintiff, 
to  set  up  the  title  of  B.  in  an  action  brought 
against  them  by  the  plaintiff.  Sheridan  v.  New 
Quay  Company f  4  C.  B.,  N.  S.  618 ;  28  L.  J., 

C.  P.  68  ;  5  Jut.,  N.  S.  248. 

Aceompaaying  Bills  of  Exchange.] — ^When  a 
bill  of  lading,  and  a  bill  of  exchange  to  cover 
the  goods  included  in  the  bill  of  lading,  are  sent 
in  a  letter  to  a  vendee  of  the  goods,  it  is  a  well- 
understood  rule  that  the  bill  of  exchange  must 
be  accepted,  or  the  bill  of  lading  cannot  be  re- 
tained. Sh^herd  v.  Harrison,  5  L.  R.,  H.  L. 
116  ;  40  L.  J.,  Q.  B.  148  ;  24  L.  T.  857  ;  20  W.  R. 
1.  Affirming  4  L.  R.,  Q.  B.  493  ;  38  L.  J.,  Q.  B, 
177—Ex.  Ch. ;  and  4  L.  R.,  Q.  B.  196  ;  38  L.  J., 
Q.  B^105. 

When  the  bill  of  exchange  is  not  accepted, 
but  the  bill  of  lading  is  retained,  the  bill  of 
lading,  acquired  in  that  manner,  gives  no  right 
of  property  to  the  person  so  acquiring  it.    lb. 

ft  is  not  necessary  for  the  shipper  to  advise 
the  consignee  expressly  that  he  is  not  to  use  the 
bill  of  lading  unless  he  accepts  the  bill  of  ex- 
change,   lb. 

Where  A.  having  sent  orders  to  his  correspon- 
dents abroad  to  ship  cargoes  of  wheat,  afterwards 
withdrew  his  orders,  but  his  correspondents, 
nevertheless,  shipped  a  cargo  of  wheat  on  his 
account  and  at  his  risk,  sending  with  it  an  in- 
dorsed bill  of  lading  enclosed  to  A.,  informing 
him  of  their  having  drawn  bills  on  their  agents 
in  town  for  the  amount,  and  requesting  him  to 
furnish  funds  for  their  acceptance,  which  bills 
were  afterwards  dishonoured,  A.  giving  orders 
not  to  accept  them : — Held,  that  no  property 
vested  in  A.  to  enable  him  to  receive  the  goods, 
he  not  having  accepted  the  bills  drawn  upon 
the  agents  in  town.  Brandt  v.  JSowlby,  2  B.  & 
Ad.  932. 

Proof  in  Bankruptcy — ^Amount  Due  on  Bills.! 
— A  party  accepted  bills  to  meet  goods  consigned 
to  mm.  The  acceptances  were  made  payable 
"  on  delivery  of  the  bills  of  lading."  The  bills 
of  lading  remained,  with  the  bills  of  exchan^, 
in  the  possession  of  the  bank  who  had  dis- 
counted the  latter  for  the  drawers  : — Held,  on 
the  bankruptcy  of  the  acceptor,  that  the  goods 
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were  part  of  his  estate,  which  the  bank  held  as 
security  for  their  debt,  and  therefore  that  the 
bank  could  only  prove  for  the  amount  due  on 
the  bills  of  exchange  after  deducting  the  value 
of  the  goods.  Brett,  Ex  narte,  Howe,  In.  re,  6 
L,  R.,  Ch.  838  ;  40  L.  J.,  Bk,  54  ;  25  L.  T.  252  ; 
19  W.  R.  1101. 

Forgery  of  Bill  of  Lading — ^Warranty.] — A 

bill,  drawn  upon  the  plaintiff  by  his  correspon- 
dent abroad  against  bill  of  lading,  was  sent 
through  bankers,  for  presentation  and  collection. 
The  bank  presented  the  bill  to  the  plaintiff  with 
this  memorandum  :  "  The  bank  'holds  bill  of 
lading  and  policy  for  251  bales  of  cotton,  per 
William  Cummings."  The  plaintiff  accepted 
the  bill  without  addng  to  see  the  bill  of  lading, 
and  afterwards  retired  it  before  it  was  due,  paid 
the  money  and  received  the  bill  of  lading,  which 
proved  to  be  a  forgery.  Upon  a  bill  against  the 
bank  to  recover  back  the  money  so  paid  upon 
the  bill  of  exchange :— Held,  that  the  memo- 
randum did  not  amount  to  a  guarantee  by  the 
bank  that  the  so-called  bill  of  lading  was 
genuine  ;  and  that  the  plaintiff  had  no  equity  to 
recover  back  the  money.  Leather  v.  Simpson, 
11  L.  R.,  Eq.  398 ;  40  L.  J.,  Ch.  177  ;  24  X..  T. 
286  ;  19  W.  R.  431. 

A  bank  presented  a  bill  of  exchange  to  the 
drawees  for  their  acceptance,  accompanied  by  a 
ticket  representing  that  the  bank  held  bills  of 
lading  to  cover  it.  The  drawees  thereupon  ac- 
cepted the  bill,  relying  on  the  statement  that 
the  bank  held  bills  of  lading  which  both  parties 
thought  to  be  genuine.  The  bills  of  lading  had 
been  forged  by  the  drawer  of  the  bill  of  ex- 
change : — Held,  that  the  drawees  were  not  en- 
titled to  demand  from  the  bank  genuine  bills  of 
lading  before  paying  the  amount  of  the  bill  of 
exchange.    Baxter  v.  Chapman,  29  L.  T.  642. 

Eight  on  Transfer.] — Com  merchants  in  Cali- 
fornia agreed  to  send  cargoes  of  wheat  to  a  miller 
in  England,  the  reimbursement  to  be  by  his 
acceptance  against  bill  of  lading.  The  com 
merchants  shipped  a  cargo,  and  made  out  the 
bill  of  lading  in  six  parts.  Three  parts,  with 
corresponding  bills  of  exchange  drawn  on  the 
miller  for  the  price  of  the  cargo,  were  indorsed 
by  the  com  merchants,  and  transferred  to  a 
Califomian  bank  for  valuable  consideration. 
These  bills  of  exchange  were,  with  the  bills  of 
lading  annexed,  accepted  by  the  miller.  One 
indorsed  part  of  the  bill  of  lading  was  inad- 
vertently sent  by  the  com  dealers  to  the 
miller,  and  by  him  transferred  to  an  English 
bank  for  valuable  consideration.  The  bills  of 
exchange  were  not  met  by  the  miller : — Held, 
that  the  com  merchants  were  entitled  to  deal 
as  they  did  with  the  cargo  by  transferring  the 
bills  of  lading;  that  the  English  bank  could 
not,  under  the  circumstances,  claim  as  holders  of 
the  bill  of  lading  without  notice  ;  and  that  the 
English  bank  had  no  priority.  Gilbert  v. 
6hii{fnon,  8  L.  R.,  Ch.  16  ;  27  L.  T.  733  ;  21 W.  R. 
281. 

B.,  a  Dantzic  merchant,  sold  wheat  to  W.,  an 
Amsterdam  merchant,  to  be  paid  for  by  drafts, 
to  be  drawn  by  B.  on  C,  a  London  merchant, 
against  bills  of  lading.  W.  was  in  fact,  though 
that  was  not  disclosed  to  B.,  acting  for  P., 
another  London  merchant  W.  wrote  to  C, 
opening  a  credit  on  account  of  P.,  in  favour  of 
B.,  to  he  drawn  on  against  bills  of  lading,  P.  to 


be  debited  with  the  amount.  B.  forwarded  a 
bill  of  lading,  indorsed  by  him  in  blank  to  C,  in 
a  letter,  stating  that,  '*  according  to  instructions 
from  W.,  we  hand  you  bill  of  lading,  and  request 
you  to  follow  his  instractions  respecting  the 
document,  by  whose  order  and  for  whose  account 
we  draw  on  you  ;  which  draft  we  recommend  to 
your  kind  protection."  On  the  day  after  C.'s 
receipt  of  this  letter,  the  draft  was  left  with  C.  for 
acceptance  ;  P.  on  the  same  day,  being  in  actual 
possession  of  the  bill  of  lading,  pledged  it  with  Q., 
who  bon&  fide  gave  value  for  it.  On  the  even- 
ing of  the  same  day,  P.  was  arrested  on  a  criminal 
charge,  and  he  afterwards  became  bankrupt. 
W.  also  &iled.  B.  stopped  the  cargo  in  transitu. 
G.  brought  trover  against  him  for  the  cargo  : — 
Held,  that  B.,  primft  facie,  had  the  right  to  stop 
in  transitu,  and  that  G.,  though  a  bon&  fide 
transferee  for  value  of  the  indorsed  bill  of  lading 
from  P.,  was  not  entitled  to  the  cargo,  unless  P. 
had,  not  merely  possession  of  the  bUl  of  lading, 
but  a  right  to  transfer  it,  inasmuch  as  bills  of 
lading  are  not  negotiable  to  the  same  extent  as 
bills  of  exchange.  Gumey  v.  Behrend,  3  £1.  & 
Bl.  622  ;  23  L.  J.,  Q.  B.  265  ;  18  Jur.  856. 

But  held,  that  C.  was  entitled  to  hand  over 
the  bill  of  lading  to  P.,  the  letter  from  B.  not 
imposing  any  condition  to  prevent  C.  from  doing 
so.    lb. 

By  a  bill  of  lading,  goods  were  deliverable  to 
S.  if  he  should  accept  and  pay  a  bill  of  exchange  ; 
if  not,  to  the  holder  of  the  bill  of  exchange ;  S. 
accepted  the  bill,  and  indorsed  the  bill  of  lading 
for  a  valuable  consideration,  but  did  not  pay  the 
bill  when  due  : — Held,  that  upon  its  dishonour 
the  property  in  the  goods  vested  in  the  holder  of 
it,  and  that  he  might  maintain  trover  for  the 
goods  against  the  indorser  of  the  bill  of  lading. 
Barrow  v.  Coles,  3  Camp.  92. 

Appropriation  of  Policy  Moneys.  1 — Bills  were 
drawn  against  cotton  consigned  to  England.  The 
cotton  was  hypothecated,  by  means  of  a  letter  in 
favour  of  a  bank  which  bought  the  bills  ;  at  the 
same  time  bills  of  lading  and  a  policy  were 
handed  to  the  bank.  The  letter  contained  a 
power  to  keep  insured,  and  a  power  to  sell  the 
cotton  in  case  of  non-payment,  and  to  apply  any 
balance,  after  satisfaction  of  the  bills,  towards 
other  debts  due  from  the  consignor  to  the  bank  : 
— Held,  that  money  received  on  the  policy  could 
not  be  applied  in  payment  of  anything  beyond 
what  was  due  on  the  bills.  Latham  v.  Chartered 
Bank  of  India,  17  L.  R.,  Eq.  205;  43  L.  J.,  Bk. 
612  ;  29  L.  T.  795. 

Other  Ck>nditions— Authority   of  Captain.] — 

The  plaintiffs  were  indorsees  for  value  of  bills  of 
lading  indorsed  to  them  for  value  by  M.  under 
the  following  circumstances : — The  defendants 
had  agreed  to  buy  of  M.  all  the  ore  of  a  certain 
mine,  the  ore  to  be  shipped  at  a  Spanish  port  by 
him,  f.  o.  b.,  on  vessels  chartered  by  the  defen- 
dants or  by  him,  and  to  be  paid  for  by  bills  of 
exchange  against  bills  of  ladmg  on  the  execution 
of  a  charter,  and  on  a  certificate  that  there  was 
enough  iron  in  dock  to  load  the  vessel  chartered. 
On  being  so  paid  for,  the  ore  was  to  be  the  pro- 
perty of  the  defendants.  Some  cargoes  of  the 
ore  having  been  taken,  and  all  of  it  paid  for,  the 
Trowbridge,  a  vessel  chartered  by  the  defendants, 
was  loaded  with  ore  by  M.,  who  had,  however,  no 
intention  to  ship  it  for  them,  and  previously  in- 
formed them  thereof.    He  then  presented  to  the 
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•captain  the  bills  of  lading,  which  stated  that  the 
shipment  was  by  S.,  and  made  the  cairgo  deliver- 
.able  to  the  order  of  &. ;  but  no  sach  person  as  S. 
existed.  The  captain,  being  bound  by  the  charter 
to  sign  bills  of  lading  as  presented,  signed  the 
bills.  M.  indorsed  the  name  of  S.  and  his  own 
name  on  the  bills  of  lading,  and  then  pledged 
them  to  the  plaintiff: — Held,  that  they  were 
entitled  to  the  ore  represented  by  such  bills. 
tOaharrow  v.  Kreeft^  Kre^ift  v.  Thompson^  10 
L.  R.,  Ex.  274  ;  44  L.  J.,  Ex.  238  ;  33  L.  T.  366 ; 
24  W.  R.  146. 

'Another  yessel,  the  Macedonia,  having  been 
4ilso  sent  by  the  purchasers  of  the  ore,  under  a 
•charter-party,  by  which  the  shipowner  i^preed  to 
deliver  the  cargo  to  the  freighters  or  assignees, 
but  which  did  not  authorize  the  captain  to  sign 
bills  of  lading  as  presented,  she  was  loaded  by 
M.,  who  at  the  commencement  of  the  loading  in- 
tended that  it  should  be  in  fulfilment  of  his  con- 
tract. He,  however,  obtained  bills  of  lading  as 
in  the  former  case,  and  indorsed  them  to  a  third 
person,  to  whom  the  cargo  was  delivered.  In  an 
action  by  the  purchasers  of  the  ore  against  the 
shipowner  for  non-delivery  of  the  cargo  to  them, 
according  to  the  charter-party  : — Held,  that  as 
the  cargo  had  been  delivered  according  to  the 
bills  of  lading,  the  defendant  was  not  liable.  Ih. 

Ai  between  Vendor  and  Purchaser  of  Goods.] 
— C.  agreed  with  P.  to  ship  on  board  a  vessel  a 
cargo  of  fresh-water  ice,  and  to  despatch  the 
vessel  with  all  speed  to  any  ordered  port  in  the 
United  Kingdom,  "  the  vendor  forvarding  bills 
of  lading  to  the  purchaser,  and  upon  receipt  the 
purchaser  takes  upon  himself  all  risks  and 
dangers  of  the  seas  ;  '*  and  purchaser  agreed  to 
buy  and  receive  the  ice  on  its  arrival,  and  pay  for 
it  in  cash  on  delivery,  at  the  rate  of  20«.  a  ton  of 
20  cwt.,  weighed  on  board  during  delivery.  The 
vessel  was  lost  during  the  voyage  by  risks  and 
dangers  of  the  seas  within  the  meanin?  of  the 
agreement,  and  after  the  receipt  by  tne  pur- 
chaser of  the  bills  of  lading.  The  vendor  having 
brought  an  action  against  the  purchaser  to  re- 
cover the  value  of  the  cargo : — Held,  that  he 
was  entitled  to  recover.  Qutle  v.  Playfordy  7 
L.  R.,  Ex.  98  ;  41  L.  J.,  Ex.  44  ;  26  L.  T.  316  ;  20 
W.  E.  440— Ex.  Ch. 

In  January,  1868,  C.  &  Co.  contracted  to  pur- 
chase 1,400  quarters  of  rye,  then  at  Salonica, 
from  the  plaintiff,  at  41«.  per  quarter,  free  on 
board,  March  shipment,  the  plaintiffs  finding  the 
veaiel.  The  plaintiffs  havingchartered  the  Agatha, 
the  captain  on  loading  her  informed  the  bank 
that  she  would  take  from  200  to  300  quarters  of 
rye  beyond  that  ordered  by  the  defendants.  The 
plaintifb,  being  unable  to  obtain  any  rye,  pur- 
chased seventy  quarters  of  maize  to  make  up  the 
cargo.  The  rye  and  maize  were  shipped  on  lbK>ard, 
and  one  bill  of  lading  was  made  out  for  both  rye 
and  maize  and  sent  to  the  plaintiffis.  The  maize 
was  then  offered  to  the  defendants,  and  two  in- 
voices and  two  bills  of  exchange  were  made  out, 
one  for  the  rye,  the  other  for  the  maize.  The 
defendants,  who  refused  to  have  anything  to  do 
with  the  maize,  had  in  the  meantime  sold  the 
rye  to  C.  mt  C,  on  finding  there  was  not  a  clean 
bill  of  ^  iing,  refused  to  accept  either  it  or  the 
bill  o^  exchange.  The  plaintiffs  on  being  in- 
formwd  of  this  informed  the  defendants  that 
they  would  discharge  the  maize  from  the  ship  at 
their  own*  expense,  and  shortly  afterwards  in- 
dorsed the  bill  of  lading  as  follows :  "  Deliver 


the  rye  to  Messrs.  C.  &  Co.  or  their  order,  and  the 
within-mentiooed  mai/c  to  us  or  our  order.  The 
delivery  of  the  maize,  and  the  freight,  and  all 
charges  thereon  to  be  at  our  expense,  and  the 
maize  to  be  delivered  so  as  not  to  interfere  with 
the  working  and  delivery  of  the  rve  :" — Held, 
that  the  delivery  of  a  clean  bill  oi  lading  was 
not  a  necessary  condition  of  the  contract,  the 
plaintiffs  having  been  ready  to  pay  all  the  ex- 
penses incident  to  the  maize  being  included  in 
the  bill  of  lading,  and  also  absolutely  and  uncon- 
ditionally to  deliver  the  lye  in  time ;  and  also 
that  there  was  a  sufficient  delivery  to  entitle  the 
plaintifb  to  recover  for  non-acceptance.  ImpC' 
rial  Ottoman  Bank  v.  Cowan,  29  L.  T.  52  ;  21 
W.  R.  770.    Affirmed  in  Ex.  Ch.,  31  L.  T.  336. 

d.  Stoppasre  in  tranaltu. 

Before  Aisifj^nment.] — The  consignor  may  stop 
goods  in  transitu  before  they  get  into  the  hands 
of  the  consignee,  in  case  of  the  insolvency  of  the 
consignee  ;  but  if  the  consignee  assigns  the  bills 
of  lading  to  a  third  person  for  a  valuable  con- 
sideration, the  right  of  the  consignor  as  against 
such  assignee  is  divested.  Lickharrow  v.  Ma^on 
(in  error),  4  Bro.  P.  C.  57  ;  6  T.  R.  367,  683  ;  6 
T.  R.  131  ;  2  T.  R.  63 ;  1  H.  BL  357 ;  2  H.  BL 
211.    And  see  6  East,  20. 

l^thont  KotLce  of  Consignee's  Iniolveney.] — 

The  consignor  loses  his  right  of  stoppage  in  tran- 
situ upon  the  insolvency  of  the  consignee,  when, 
prior  to  the  insolvency,  the  bill  of  lading  has  been 
transferred,  by  indorsement,  to  a  purchaser  for 
value  bon&  fide,  and  without  notice  of  the  con- 
signee's insolvency,  under  18  &  19  Vict.  c.  111. 
Ki^mp  V.  Canavan,  15  Ir.  C.  L.  R.  216. 

The  right  of  an  unpaid  consignor  to  stop  in 
transitu  is  not  taken  away  by  an  assignment  of 
the  bill  of  lading,  for  a  valuable  consideration,  to 
a  third  person,  with  notice  of  the  insolvency  of 
the  consignee.    Virtue  y,  Jewell,  4  Camp.  31. 

Mere  Delivery  to  Consignee.] — The  delivery  by 
the  consignor  of  a  bill  of  lading  to  the  consignee 
is  not  such  a  transfer  of  the  property  as  will  pre- 
clude him  from  stopping  the  goods  in  transitu. 
Tucker  v.  Humphrey,  4  Ring.  516 ;  1  M.  &  P. 
378,  n. 

The  unpaid  vendor  may  stop  goods  in  transitu 
before  they  come  to  the  hands  of  the  vendee*8 
factor ;  although  such  factor  has  the  bill  of  lading 
indorsed  to  oider  in  his  hands,  and  is  under  an 
acceptance  to  the  vendee  on  a  general  account. 
Patten  v.  Thompson,  5  M.  &  6.  350.  See  6  &  6 
Vict.  c.  39. 

Indoneme&t  Bon&  fide.] — A  bill  of  lading  for 
the  delivery  of  goods  to  order  and  assigns  is  a 
negotiable  instrument,  which  by  indorsement 
and  delivery  passes  the  property  in  the  goods  to 
the  indorsee,  subject  only  to  the  right  of  the  un- 
paid vendor  to  stop  them  in  transitu.  Pease  v. 
Oloahee,  1  L.  R.,  P.  C.  219  ;  35  L.  J.,  P.  C.  66  ; 
12  Jur.,  N.  S.  677  ;  15  L.  T.  6 ;  15  W.  R.  201  ; 
3  Moore,  P.  C.  C,  N.  S.  556  ;  S,  C,  nom.  The 
Marie  Joseph,  6.  &  L.  449. 

The  indorsee  may  deprive  the  vendor  of  this 
right  by  indoising  the  bill  of  lading  for  a  valaablc 
consideration,  although  the  goods  are  not  paid  for, 
even  if  bills  had  been  given  which  are  certain  to 
be  dishonoured,  provided  the  indorsee  for  valua 
has  acted  bon&  fide,  and  without  notice.    Ih, 
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If  the  vendee  of  goods  havinp^  received  from 
the  vendor  an  indoi'scd  bill  of  lading,  making  the 
goods  deliverable  to  order  or  assigns,  indorses  and 
delivers  it  to  a  banker  as  a  security  for  past  and 
future  advances,  the  bankers  claim  upon  the 
goods  for  all  such  advances  will  prevail  against 
a  claim  of  the  unpaid  vendor  to  stop  the  goods 
in  transitu.    lb. 

The  vendee  of  goods  having  received  from  the 
vendor  an  indorsed  bill  of  lading,  making  the 
goods  deliverable  to  order  or  assigns,  and  having 
given  an  acceptance  for  the  price,  returned  a  bill 
of  lading  to  the  vendor,  to  hold  as  security  against 
the  acceptance  until  the  goods  were  sold  or  the 
vessel  arrived,  and  afterwards  by  fraudulent  re- 
presentation again  obtained  possession  of  the  bill 
of  lading  from  the  vendor,  and  negotiated  it  by 
indorsement  and  delivery  to  a  third  person,  who 
took  it  without  notice  of  the  fraud  : — Held,  that 
the  vendee's  fraud  did  not  vitiate  his  power  to 
pass  a  good  title  by  indorsement,  and  that  the 
right  of  such  third  person  under  the  indorsement 
should  prevail  against  the  claim  of  the  unpaid 
vendor  to  stop  the  goods  in  transitu.    lb. 

Of  One  of  Set  of  Three.]  —  The  mere 

indorsement  and  deliveiy  of  one  of  a  triplicate 
set  of  bills  of  lading  is  not  necessarily  such  a 
negotiation  as  to  preclude  a  vendor  from  exer- 
cising his  right  of  stoppage  in  transitu.  TJu^ 
Tigress,  B.  &  L.  38  ;  32  L.  J.,  Adm.  37  ;  9  Jur., 
N.  S.  361  ;  8  L.  T.  117  ;  11  W.  R.  538.  And  see 
cases  ante,  col.  1305. 

When  Ooodi  Fledged.] — The  purchaser  of  goods 
(shipped  by  the  vendor)  consigned  them  abroad, 
and  indorsed  the  bill  of  lading  to  a  bank  as 
security  for  an  advance.  Afterwards  and  before 
the  arrival  of  the  ship  the  consignees  sold  the 
goods  "  to  arrive  "  to  sub-purchasers,  to  whom 
they  were  delivered.  The  purchaser  having  be- 
come bankrupt,  the  unpaid  vendor  gave  notice  to 
the  master,  s^ter  the  subsales  but  l^f ore  deliveiy 
and  before  payment  of  the  freight,  to  stop  the 
goods  in  transitu.  The  consignees  remitted  the 
proceeds  of  the  subsales  to  the  bank,  who,  after 
repaying  themselves  their  advance,  handed  to  the 
trustee  of  the  bankrupt  the  balance,  which  was 
less  than  the  original  purchase-money  : — Held, 
that  the  principles  established  by  M'estzinthitSy 
In  re  (5  B.  &  Ad.  817),  and  Spalding  v.  Jlnding 
(6  Beav.  376  ;  12  L.  J.,  Ch.  503)  were  applicable  ; 
that  the  right  of  stoppage  in  transitu  was  not  at 
an  end  when  the  notice  was  given  ;  and  that 
the  vendor  was  entitled  to  the  balance  after 
satisfaction  of  the  bank's  claim.  Kemp  v.  Falk, 
7  App.  Cas.  573  ;  52  L.  J.,  Ch.  167  ;  47  L.  T. 
454  ;  31  W.  R.  125  ;  5  Asp.  M.  C.  1— H.  L.  (E.). 

In  equity  the  vendor  may,  when  goods  under 
a  bill  of  lading  have  been  pledged,  by  giving 
notice  to  the  pledgee,  resume  his  former  interest 
in  the  goods,  subject  to  the  pledgee's  claim,  and 
will  be  entitled  to  the  residue  of  their  proceeds 
after  the  pledgee's  demand  has  been  satisfied  out 
of  them  or  to  the  goods  themselves  if  it  be  satis- 
fied aliunde,  notwithstanding  the  pledgee  may 
have  other  demands  against  the  consignee.  West- 
zinthut.  In  re,  5  B.  &  Ad.  817. 

In  equity  a  transfer  of  goods  for  valuable  con- 
sideration by  a  consignee  for  a  limited  purpose, 
does  not  destroy  the  consignor's  right  of  stoppage 
in  transitu,  ultra  the  particular  lien  of  the 
transferee.  Spalding  v.  Rnding,  6  Beav.  376  ; 
12  L.  J.,  Ch.  603. 


A.  consigned  goods  to  the  value  of  1,000/.  to  B., 
who  transferred  the  bill  of  lading  to  C.  to  secure 
1,000/.  B.  having  become 'bankrupt,  C,  as  B.'s 
factor,  claimed,  as  against  A.'s  title  to  stop  in 
transitu,  a  right  to  retain  the  whole  in  satisfac* 
tion  of  a  general  balance  due  to  him  from  B. : — 
Held,  that  he  was  entitled  to  retain  the  goods, 
but  only  against  the  advance  of  1,0007.    lb, 

Betaining  Sill  of  Lading.] — ^When  an  unpaid 
vendor  shipping  goods  under  a  contract  of  sale 
takes  a  bill  of  lading  making  the  goods  deliver- 
able to  his  order,  and  retains  such  bill  of  lading^ 
in  his  own  or  his  agent's  hands  for  his  own  pro* 
tection,  he  does  not  reserve  the  vendor's  lien  only, 
in  case  of  the  purchaser's  making  default  in  pay* 
ment  of  the  pri<*e,  but  reserves  a  right  of  dis- 
posing of  the  goods  so  long  at  least  as  the  pur- 
chaser continues  in  default.  Ogg  v.  Shvfer,  1 
C.  P.  D.  47  ;  45  L.  J.,  C.  P.  44  ;  33  L.  T.  492  ;  24 
W.  B.  100— C.  A. 

PurohftM  on  Aooonnt  of  Third  Person.] — A 
merchant  who  purchases  goods  on  his  own  credit 
for  another,  to  whom  he  indorses  a  bill  of  lading 
of  the  goods,  stands  for  the  purpose  of  stoppage 
in  transitu  in  the  position  of  a  vendor,  and  the 
indorsement  by  him  of  one  bill  of  lading  to  the 
vendee  does  not  of  itself  defeat  his  right  to  stop 
in  transitu,  j^  Tigress,  B.  &  L.  38  ;  33  L.  J., 
Adm.  97  ;  9  Jur.,  N.  S.  361  ;  8  L.  T.  117  ;  11 
W.  R.  538. 

The  vendor  claiming  to  stop  need  not  repre- 
sent to  the  master  that  the  bill  of  lading  is  still  in 
the  hands  of  the  vendee.    lb, 

Asiignee  of  Bill  of  Lading  beooming  Partner 
with  Coniignoe.] — If  the  consignee  of  goods,  to 
whom  the  bill  of  lading  was  indorsed  in  blank, 
assigns  it  over  as  a  security  for  acceptances 
given  by  the  as6ignee,  not  amounting  to  the 
value  of  the  goods,  and  afterwards  by  an  agree- 
ment between  them  they  become  partners  in  the 
goods,  by  which  agreement  it  appears  that  the 
consignor  has  not  been  paid  for  them,  the  assignee 
of  the  bill  of  lading  cannot  maintain  trover 
against  the  consignor  if  he  stops  the  goods  in 
transitu  upon  the  insolvency  of  the  consignee, 
Salomons  v.  Kissen,  2  T.  R.  674. 

Snb-Vendoe  taking  Bill  of  Lading.]— If  the 
shipper  of  goods  takes  a  receipt  from  the  captain, 
who  executes  a  bill  of  lading  in  favour  of  a  sub- 
vendee,  the  former  may  stop  the  goods  in  tian- 
situ.  Cravm  v.  Ryder,  2  Marsh.  127  ;  6  Taunt. 
433 ;  Holt,  100. 

Custom  of  Vendon  to  hold  Bills  of  Lading.] 
— A.  having  ordered  goods  from  B.,  a  firm  at 
Calcutta,  through  C,  their  agent  in  this  country, 
received  an  invoice  of  the  goods,  with  a  notice 
that  B.  had  drawn  upon  him  for  tiie  price  at  six 
months.  On  calling  at  C.'s  office,  A.  was  met  by 
C.'s  messenger,  who  handed  to  him  for  his  ac- 
ceptance the  bill  of  exchange  drawn  upon  hdm  in 
respect  of  the  goods,  and  the  bill  of  ladmg,  which 
was  pinned  to  the  bill  of  exchange.  A.  accepted 
the  bill  of  exchange,  and  afterwards  deposited  the 
bill  of  lading  with  E.  as  a  security  for  an  advance, 
together  with  a  policy  of  insurance  upon  the 
good<  effected  by  himself  in  his  own  name,  C. 
having  declined  to  part  with  the  original  policy 
on  the  ground  that  it  included  other  goods  besides 
those  purchased  by  A.    A.  having  become  bank« 
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rnpt,  and  unable  to  take  up  his  acoeptance,  the 
goods  were  claimed  by  B.  and  C,  on  the  ground 
that  the  bill  of  lading  had  been  improperly 
pledged,  having  oome  into  A/s  hands  irreguuurly, 
And  without  their  knowledge,  and  contrary  to  an 
alleged  custom  amongst  East  India  merchimts  not 
to  part  with  the  bill  of  lading  of  goods  until  the 
vendee  has  taken  up  his  acceptances  on  account 
thereof : — Held,  that  the  alleged  custom  of  trade 
was  merely  exceptional,  and  was  not  established 
AS  being  the  usual  course  of  business  ;  and  that 
the  title  of  E.,  as  bon&  Me  assignee  for  value, 
must  prevail  over  any  claim  by  the  unpaid  vendors. 
Cocmtry  v.  Gladstone,  4  L.  R.,  Eq.  493  ;  37  L.  J., 
€h.  30 ;  16  W.  R.  304. 

7.  Pledging. 

By  Owners  of  Ship  and  Cargo.] — The  owner  of 
a  vessel,  and  part-owner  of  the  cargo,  sanctioning 
A  pledge  by  his  partneiB  of  the  bills  of  lading, 
which  were  signed  for  the  delivery  of  the  goods 
on  payment  of  freight,  pledges  the  goods  and  the 
freight  of  them  tether,  unless  the  freight  is 
expressed  to  be  excepted.  Orote  v.  Milne,  4 
Taunt  133. 

Effect  oi^  on  Stoppage  in  traniito.] — See  cases 
ante,  col.  1318. 

8.  Lien  of  Shipping  Agent. 

A  shipping  agent,  having  a  lien  on  the  bill  of 
lading  of  goods  which  he  has  shipped,  may,  if  the 
lien  is  not  satisfied  before  they  have  reached  their 
destination,  have  the  goods  brought  home  in 
order  to  retain  his  lien  on  them,  and  is  not  liable 
to  an  action  for  so  doing.  Edurards  v.  Southgate, 
10  W.  R.  528. 

9.  Fobged. 

Bills  of  Ezchaage  Aooepted  in  Beipect  of— 
Bights  of  Acceptor.] — A  cotton  broker  of  New 
Orleans  was  in  the  habit  of  sending  cotton  over 
to  England,  and  the  plaintiff  was  in  the  habit 
of  accepting  his  bills,  in  consideration  of  the 
assignment  to  him  of  bills  of  lading  for  the 
■cotton*.  In  1870,  in  the  course  of  this  business, 
a  bank,  to  whom  two  bills  of  the  cotton  broker 
on  the  plaintiff  were  indorsed,  sent  them  for  the 
plaintiff's  acceptance,  and  with  the  bills  they 
sent  a  memorandum,  '*  The  bank  holds  bills  of 
lading  for  504  bales  of  cotton."  The  plaintiff 
thereupon  accepted  the  bills,  and  retiring  them 
before  they  became  due  received  the  biUs  of 
lading,  and  went  to  the  captain  of  the  ship  on 
his  arrival  and  presented  the  bills  of  lading, 
which  turned  out  to  be  forgeries: — Held,  that, 
notwithstanding  the  representation  contained  in 
the  memorandum  sent  by  the  bank,  the  plaintiff 
could  not  call  on  the  bank  to  repay  him  the 
value  of  the  bills.  Leatlier  v.  Simpson,  11  L.  R., 
Eq.  398  ;  40  L.  J.,  Ch.  177  ;  24  L.  T.  286  ;  19 
W.  R.  431. 

A  bank  presented  a  bill  of  exchange  to  the 
drawees  for  their  acceptance,  accompanied  by  a 
ticket  representing  that  the  bank  held  bills  of 
lading  to  cover  it.  The  drawees  thereupon 
accepted  the  bill,  relying  on  the  statement  tnat 
the  bank  held  bills  of  lading,  which  both  parties 
thought  to  be  genuine.  The  bills  of  lading  had 
been  forged  by  the  drawer  of  the  bill  of  ex- 
change :  —  Held,  that   the   drawees    were   not 


entitled  to  demand  from  the  bank  genuine  bills 
of  lading  before  paying  the  amount  of  the  bill 
of  exchange.    Baxter  v.  Chapman,  29  L.  T.  642. 

XIII.    CHARTERPARTY. 

1.  Stamping, 

2.  The  Contract. 

a.  Parties,  1323. 
h.  Legality,  1327. 

c.  Effect  of. 

i.  Generally,  1328. 
ii.  By  what  Law,  1328. 
iii.  Proceeding  to  a  Port  "  as  near  as  the 

Ship  can  safely  get,*'  1329. 
iv.  Frost  preventiDg  Loading,  1382. 
V.  SaUing,  1333. 
vi.  Other  Provisions,  1334. 
vii.  What  Evidence  Admitted  to  Explain, 

1336. 

d.  Alteration,  Variation,  and  Cancellation, 

1337.  * 

e.  Conditions  and  Warranties. 

i.  Classification  of  Vessel,  1338. 
ii.  Seaworthiness  and  Fitness  for  Cargo, 

1339. 
iii.  Position  and  Sailing  of  VesBel,  1 342. 
iv.  Capacity,  1348. 

3.  Exemptions  from  Liability,  1349. 

4.  Obligations  as  to  Bills  of  Lading  and  Xe- 

cessary  Documents,  1352. 
6.  Performance, 

a.  Nominating  Port,  1354. 

b.  Hostile  and  Blockaded  Ports,  1355. 

c.  Deviation  and  Delay,  1360. 

6.  Liability  of  Cliarterer  or  Agents  1364. 

7.  Demise  of  Ship,  1370. 

8.  Pleadings^  Evidence,  and  Damages^  1373. 

1.  Stamping. 

(^See  33  Js  34  Vict,  c,  97,  Sched,) 

Under  previoni  Statntos.] — Brokers  signed  a 
properly-stamped  charterparty  as  agents  for  their 
principals,  and  then,  at  the  request  of  the  owner 
of  the  ship,  signed  a  guarantee  as  follows  :  "  In 
consideration  of  our  having  signed  the  charter- 
party  of  as  agents  of  ,    we  hereby 

guarantee  the  due  fulfilment  of  same :  '* — Hela, 
that  this  document  was  sufficiently  stamped 
with  a  sixpenny  stamp,  as  an  agreement,  and 
need  not  be  stamped  as  a  charterparty  or  an 
agreement  for  or  relating  to  the  freight  or  con- 
veyance of  money,  goods,  and  effects  on  board  a 
ship,  under  5  &  6  Vict  c.  79,  s.  2.  Rein  v.  Lane, 
8  B.  &  S.  83  ;  36  L.  J.,  Q.  B.  81  ;  15  L.  T.  466  ; 
15  W.  R.  345. 

A  copy  of  the  charter  signed  by  or  on  behalf 
of  the  charterer,  though  that  copy  is  signed  by 
the  shipowner,  is  a  copy,  and  admissible  un- 
stamped, if  there  is  any  evidence  that  the  original 
was  stamped.    Smith  v.  Maguire,  1  F.  &  F.  199. 

It  is  for  the  objector  to  a  copy,  even  if  a  char- 
terparty, on  the  ground  that  the  original  was  not 
stamped,  to  make  out  that  fact ;  at  all  events, 
very  slight  evidence  to  the  contrary  will  be  suffi- 
cient to  rebut  the  objection,  and  a  memorandum 
on  the  charter,  ^  the  brokeiB  hold  the  original, 
stamped,"  is  sufficient.    lb. 

An  unstamped  charterparty  was,  within  four- 
teen days  allowed,  by  6  &  6  Vict.  c.  79,  s.  21,  for 
stamping  such  an  instrument  without  payment 
of  a  penalty,  delivered  at  the  office  of  the  sub- 
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distributor  of  stamps  at  Cardiff,  for  the  purpoee 
of  being  traiiBmittea  to  London  to  be  stamped, 
the  proper  amount  of  stamp  duty  and  postage 
being  left  with  it.  The  clerk  in  that  office,  to 
whom  it  was  delivered,  proved  that  he  sent  to 
London  all  documents  left  with  him  for  that  pur- 
pose, but  he  had  no  recollection  of  the  document 
in  question.  The  clerks  in  the  office  in  London 
were  unable  to  say  whether  or  not  the  document 
reached  their  hands,  but  they  said  that,  if  it  did, 
it  would,  in  the  usual  course,  be  returned  to  the 
district  office  in  the  country.  The  clerk  at  Cardiff 
could  not  say  whether  the  document  was  returned 
to  him  or  not,  but  he  stated  that,  on  search  being 
made  for  it,  no  trace  of  it  could  be  discovered : — 
Held,  that  this  sufficiently  raised  a  presumption 
that  the  document  was  stamped,  so  as  to  let  in 
secondary  evidence  of  its  contents.  Closmadeuc 
V.  Carrdl,  18  C.  B.  36  ;  25  L.  J.,  C.  P.  216  ;  2 
Jur.,  N.  S.  474. 

2. -The  Contkact. 
a.  PartlOB. 

IGfltake  aa  to.] — Action  by  charterer  on  a 
charterparty.  Defence,  that  the  charterparty 
was  made  between  the  defendant  and  a  com- 
pany, and  not  the  -plaintiff.  Reply,  that  the 
agreement  was  between  the  plaintiff  and  the 
defendant ;  that  in  drawing  up  the  charterparty 
one  of  the  company's  printed  forms  was  used,  on 
which  the  name  of  the  company  appeared  as 
charterers ;  that  by  tlic  mistake  of  the  plaintiff 
and  the  defendant  the  company's  name  was 
omitted  to  be  struck  out,  and  remained  instead 
of  the  plaintiff's  name ;  that  the  charterparty 
was  signed  by  the  plaintiff  and  the  defendant, 
and  it  was  intended  and  agreed  that  the  plaintiff 
should  be  liable  and  entitled  under  it : — Held, 
that  it  was  unnecessary  that  the  charterparty 
should  be  rectified,  and  that  the  reply  was  good. 
Bredaver  v.  Barwick,  36  L.  T.  52. 

To  an  action  on  a  charterparty  for  not  loading, 
the  defendants  pleaded,  that  they  entered  into 
the  charterparty  solely  as  agents  for  D.,  and  that, 
before  they  signed,  it  was  agreed  that  they  were 
only  to  sign  as  agents,  so  as  to  bind  D.,  and  not 
to  render  themselves  liable  as  principids  for  the 
performance  of  the  charterparty,  and  that  they 
signed  it  as  follows, "  For  D.,  T.  and  H.,  agents ; " 
they  and  the  plaintiff  bonH  fide  believing  at  the 
time  that  they,  having  so  signed,  would  not  be 
personally  liable,  and  that  they  had  power  to 
bind  D.,  and  that  he  was  bound  by  it,  and  liable 
to  be  sued,  and  that  the'plaintiff  was  inequitably 
taking  advantage  of  the  mistake  in  drawing  the 
charterparty  so  as  to  make  the  defendants  per- 
sonally liable  as  charterers,  contrary  to  the  in- 
tention of  the  plaintiff  and  the  defendants : — 
Held,  that  the  plea  was  good  on  equitable 
grounds,  and  also  a  good  plea  at  law.  Wake  v. 
Harrop,  6  H.  &  N.  768  ;  30  L.  J.,  Ex.  273 ;  7 
Jur.,  N.  S.  710;  4  L.  T.  555;  9  W.  R.  788. 
Affirmed,  1  H.  &  C.  202  ;  31  L.  J.,  Ex.  461 ;  8  Jur., 
N.  S.  845  ;   7  L.  T.  96  ;  10  W.  R.  626— Ex.  Ch. 

Who  entitlod  to  Sue — Prineipal  or  Agent.] — In 
an  action  on  a  charterparty  executed  not  by  the 
plaintiff  but  by  a  third  person,  who  in  the  con- 
tract described  himself  as  "  owner  of  the  ship  :  " 
— Held,  that  evidence  was  not  admissible  to 
shew  that  such  person  contracted  merely  as  the 
plaintiff's  agent.  Huvible  v.  HnrUer,  12  Q.  B. 
310  ;  17  L.  J.,  Q.  B.  350. 


A  declaration  alleged  a  charterparty  to  be 
made  "between  A.,  therein  described  as  the 
owner  of  the  good  ship  called,  &c.,  of  the  one 
part,  and  S.,  merchant  and  freighter,  of  the  other 
part."  The  charterparty  when  produced  was 
expressed  to  be  made  between  A.  of  the  one  part 
and  S., "  as  agent  of  the  freighter,"  of  the  other 
part,  and  stipulated  that,  "  being  concluded  on 
behalf  of  another  party,  it  is  agreed  that  all  re- 
sponsibility on  the  part  of  8.  cease  as  soon  as 
the  cargo  is  shipped."  No  principal  was  named' 
in  the  charterparty,  and  it  appeared  that  S.  was, 
in  point  of  fact,  himself  the  real  fseighter,  and 
not  merely  an  agent  in  the  matter :— Held,  that 
he  was  entitled  to  sue  as  principal  for  a  breach- 
of  the  charterparty,  notwithstanding  he  had  con- 
tracted as  agent,  and  that  the  above  stipulation 
applying  only  to  his  character  of  agent,  had  not 
the  effect  of  limiting  his  responsibility  as  prin- 
cipal. Schalmtz  or  Schmalz  v.  Avery^  16  Q.  B.. 
665  ;  20  L.  J.,  Q.  B.  228  ;  15  Jur.  291. 

A  contract  for  the  conveyance  of  goods  from 
Liverpool  to  Australia  was  entered  into  as  fol- 
lows : — **  It  is  this  day  mutually  agreed  between- 
J.  and  R.  W.,  owners  of  the  ship  Jessica,  of  the 
first  part,  and  S.  J.  C.  of  the  other  part,"  that 
the  snip  should  be  ready  by  a  given  day  to  take 
on  board  certain  goods,  and  should  proceed 
therewith  to  Geelong  and  there  deliver  the 
same  ;  "  the  rates  of  freight  determined  upon  by 
the  parties  to  this  agreement  are  as  under,"  &c., 
"  one-third  to  be  paid  in  London,  on  receipt  of 
bills  of  lading,  and  the  remainder  by  the  Gee- 
long  and  Melbourne  Railway  Company,  at  Gee- 
long  ;  *'  "  goods  to  be  taken  on  board  at  Liverpool 
at  ship^s  expense ; "  and  the  agreement  waa- 
signed  "J.  and  R.  W.,  S.  J.  C. :"— Held,  that 
S.  J.  C.  was  personally  bound  by  this  contract 
and  entitled  to  sue  for  a  breach  of  it.  Cooke  v^ 
WiUon,  1  C.  B.,  N.  S.  153 ;  26  L.  J.,  C.  P.  15 ;  2 
Jur.,  N.  S.  1094. 

Whilst  a  vessel  was  yet  to  arrive,  the  char- 
terer's agents  (the  consignees  of  the  caigo) 
appropriated  the  cai^go  and  indorsed  the  bill  of 
lading  through  other  persons  to  the  plaintiffij. 
The  ship  was  delayed  and  the  cargo  damaged. 
The  plamtifb  sustained  no  loss  by  deterioration, 
for  under  their  contract  they  paid  for  the  cargo 
after  deductions  settled  by  arbitration  for  the 
damage  done  to  it : — Held,  that  they  were  en- 
titled to  sue  in  their  own  names  or  even  as  trus- 
tees for  the  consignees.  The  Wilhelra  Schmidt, 
25  L.  T.  34. 

Broker  for  Commisaion  nnder.] — A  charter- 
party  made  between  captain  and  charterers 
contained  a  clause  providing  for  payment  of 
commission  to  the  broker  for  n^otiating  the 
charter: — Held,  that  the  broker  could  not  sue 
in  rem  under  the  County  Courts  Admiralty  Juris- 
diction Amendment  Act,  1869  (32  &  33  Vict.  c.  51), 
s.  2,  sub-s.  1,  as  he  was  not  a  party  to  the  charter.. 
Hic  Kiutva  BajfaeliTig^  Japp  v.  Ihtrante,  3  L.  R., 
Adm.  483  ;  41  L.  J.,  Adm.  37 ;  24  L.  T.  321  ;  20 
W.  R.  216. 

liability  to  be  Sued— Principal  or  Agent] — 
The  defendants,  acting  as  agents  for  L.,  chartered 
a  ship  for  the  conveyance  of  a  cargo  of  currant» 
from  the  Ionian  Islands.  The  ch^erparty  was 
expressed  to  be  made  and  was  signed  by  the  de- 
fendants, as  '*  agents  to  merchants,"  the  name  o£ 
the  principal  not  being  disclosed : — Held,  that 
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evidence  was  admissible  in  an  action  by  the  ship- 
owners against  the  defendants  upon  the  charter- 
party,  of  a  trade  usage,  by  which,  if  the  name  of 
the  principal  is  not  disclosed  within  a  reasonable 
time,  the  agents  themselves  are  personally  liable. 
Hutchinson  v.  Tatham,  8  L.  R.,  C.  P.  482 ;  42 
L,  J.,  C.  P.  260  ;  29  L.  T.  103  ;  22  W.  R.  18. 

The  plaintiffs  and  defendants  entered  into  a 
charter  of  the  ship  R.  to  load  a  cargo  of  deals. 
In  the  body  of  the  charter  the  defendants  were 
described  as  follows  :  "  It  is  this  day  mutually 
agreed  between  Messrs.  J.  H.  &  Co.,  of  New- 
castle, for  owners  of  the  good  ship  R."  The  de- 
fendants signed  the  charterparty  at  the  foot,  as 
follows  :  "  For  owners,  J.  H.  &  Co."  A  caigo  was 
loaded  on  board  the  ship  at  Hudigsval,  and  the 
captain  signed  a  bill  of  lading  for  it,  stating  that 
he  had  received  it  in  good  condition.  The  cargo 
was  ultimately  delivered  to  the  plaintiffs  at  Glou- 
cester, and  was  found  on  delivery  to  have  been 
injured  to  the  extent  of  50Z.  In  an  action  by  the 
plaintifib  against  the  defendants  for  the  damage, 
in  a  county  court,  three  letters,  which  had  pas^ 
between  the  plaintifts  and  the  defendants  and 
their  solicitors,  were  admitted,  and  as  soon  as 
the  plaintiff'  evidence  was  closed,  the  defen- 
dants* solicitor  objected  that  there  was  no  evi- 
dence against  the  defendants  as  principals,  and 
applied  for  a  nonsuit,  on  the  ground  that  it 
appeared  upon  the  charterparty  that  the  defen- 
dants were  not  principals  but  only  agents  of 
the  owner.  The  judge  overruled  the  objection, 
and  decided  that  the  defendants  were  liable  as 
principals.  On  an  appeal : — Held,  that  there 
was  evidence  to  support  the  decision  that  the 
defendants  were  liable  as  principals.  Adams  v. 
Hall,  37  L.  T.  70. 

Action  on  a  contract  aU^ed  to  have  been 
made  by  the  defendant,  to  charter  a  ship  for  the 
plaintiff.  Proof,  that  the  defendant  made  a 
memorandum  of  charteiparty  in  B.'s  name,  and 
purporting  to  be  signed  by  the  defendant  as 
agent  of  B. ;  that  tbe  defendant  had  no  authority 
to  contract  for  B.,  and  knew  that  he  had  none, 
and  that  B.  refused  to  adopt  the  contract: — 
Held,  that  the  defendant  was  not  liable  as  prin- 
cipal in  an  action  on  the  contract  itself,  and  a 
nonsuit  was  entered.  Jenkins  v.  Hutchinson, 
13  Q.  B.  744  ;  18  L.  J.,  Q.  B.  274. 

By  charterparty  it  was  agreed  between  the 
plaintiff,  owner  of  a  ship,  and  the  defendants,  of 
London,  merchants,  that  the  ship  should  proceed 
to  T.,  and  there  load  from  the  factors  of  the 
merchants  a  full  and  complete  cargo  at  the 
merchants'  risk  and  expense,  which  the  mer- 
chants bound  themselves  to  ship ;  and  being  so 
loaded  should  proceed  to  Memel,  and  deliver  the 
same  on  being  paid  freight,  half  to  be  paid  on 
unloading,  in  cash,  and  the  remainder  by  good 
bills  on  London ;  thirty  running  days  to  be 
allowed  the  merchants  for  lofiding  at  T.  and  dis- 
charging at  MemeL  "By  authority  of  and  as 
agents  for  S.  of  Memel,  R.  and  F.,  J.  M.  L." 
(signatures  of  the  defendants  and  the  plaintiff)  : 
— Held,  that   the  defendants  were  contracting 

Earties,  and  therefore  were  personally  liable  for 
reach  of  the  charterparty.  Lennard  v.  Robin- 
son, 5  El.  &  Bl.  125 ;  24  L.  J.,  Q.  B.  275  ;  1  Jur., 
N.  S.  863. 

A  memorandum  of  charterparty  was  expressed 
to  be  made  between  "  P.,  of  tne  good  ship  C,  and 
W.,  agent  for  £.  W.  &  Son,"  to  whom  the  ship 
was  to  be  addressed.  It  was  signed  by  W.,  with- 
out any  restriction : — Held,  that  he  was  per- 


sonally liable  as  charterer.  Parker  v.  Winlow, 
or  Wtnlo,  7  El.  &  Bl.  942 ;  27  L.  J.,  Q.  B.  49  ; 
4  Jur.,  N.  8.  64. 

A  charterparty  was  made  in  the  following 
terms :  "  It  is  this  day  mutually  agreed  between 
George  Deslandes  &  Son,  owners  of  the  ship 
called  The  Deslandes,  now  lying  in  the  port  of 
Ix>ndon,  of  the  one  part,  and  Messrs.  Gregory 
Brothers,  as  agents  to  Samuel  Ferguson,  of 
Anamaboo,  merchants  and  charterers,  of  the 
other  part,"  and  was  signed,  "  For  George  Des- 
landes k  Son,  of  Jersey,  owners,  H.  Gamman,  as 
agent ;  for  Samuel  Ferguson,  Esq.,  of  Anamaboo, 
Gregory  Brothers,  as  agents  ; " — Held,  that  Gre- 
gory Brothers  were  not  personally  liable.  Des- 
landes Y,  Gregory,  29  L,  J.,  Q.  B.  93  ;  6  Jur.,  N.  S. 
483.  Affirmed,  2  El.  ^  El.  602  ;  30  L.  J.,  Q.  B.  36  ; 
6  Jur.,  N.  S.  651 ;  8  W.  R.  585— Ex.  Ch. 

On  the  24th  of  June  the  defendants,  who 
were  shipbrokers,  wrote  to  the  plaintiffs,  offering 
them  "room"  in  a  ship  called  F.  K.  Dumas 
for  certain  cement  and  stone  from  London  to 
Callao.  On  the  25th  of  June  the  defendants 
chartered  the  ship  for  the  voyage,  the  charter- 
party  providing,  inter  alia,  that  the  whole  ship 
should  be  at  the  disposal  of  the  charterers,  ex- 
cept the  spflfce  necessary  for  the  crew  and  stores  ; 
that  the  master  and  owners  should  give  the  same 
attention  to  the  cargo,  and  in  every  respect  be 
responsible  to  all  whom  it  might  concern,  as  if 
the  ship  were  loaded  at  her  berth  by  and  for  the 
owners  independently  of  the  charter ;  that  the 
master  was  to  sign  bills  of  lading  at  any  rate  of 
freight  the  charterers  might  require  without 
prejudice  to  the  charterparty ;  and  that  the 
charterers*  responsibility,  except  for  freight, 
should  cease  on  the  vessel  being  loaded.  On  the 
26th  of  June  an  agreement  was  made  between 
the  defendants,  acting  for  the  owners  of  the 
F.  K.  Dumas,  and  the  plaintiff,  that  the  former 
should  receive  on  board  cement  and  stone  at 
certain  freight  from  London  to  CaUao,  and  sail 
on  a  certain  day  :  freight  to  be  paid  one-half  on 
signing  bills  of  lading,  and  the  remainder  on 
final  discharge  at  Callao.  The  cement  and  stone 
were  shipped,  the  half  freight  paid,  and  the 
master  sign^ed  bills  of  lading  making  the  re- 
mainder payable  at  Callao.  On  her  voyage  the 
ship,  being  damaged  by  bad  weather,  put  into 
an  intermediate  port,  where  the  vessel  was  con- 
demned. The  master,  being  unable  to  forward 
the  plaintiff'  goods  to  their  destination,  sold 
them.  In  an  action  aeainst  the  defendants  for 
their  value,  the  jury  found  that  the  sale  was 
not  justified  : — ^Held,  that  on  the  construction  of 
the  above  documents  there  was  no  contract  be- 
tween the  plaintiffis  and  the  defendants  for  the 
carriage  of  the  goods  from  -London  to  Callao. 
Wagstaffy.  Anderson,  5  C.  P.  D.  171 ;  49  L.  J., 
C.  P.  486  ;  42  L.  T.  720 ;  28  W.  R.  856— C.  A. 

A  charterparty  on  its  face  purported  to  be  ac- 
cepts by  M.  G,  by  procuration  of  T.  G.  To 
shew  the  authority  of  M.  G.,  evidence  was  ad- 
duced that  T.  G.,  although  resident  in  London, 
carried  on  business  of  a  com  factor  at  Limerick, 
where  the  charterparty  was  executed,  and  that 
M.  G.  was  his  brother,  and  had  the  general 
management  of  his  business-  and  warehouses 
there,  and  was  in  the  habit  of  sending  great 
quantities  of  com  to  London  by  vessels  hired 
and  the  charterparties  signed  by  him,  by  pro- 
curation of  T.  G. : — Held,  that  the  jury  was  at 
liberty  to  find  that  M.  G.  had  a  general  authority 
so  as  to  bind  the  brother,  although  in  fact  no 
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authority  had  been  given  by  him  to  execute  this 
charterparty,  and  it  was  one  in  which  he  had  no 
interest.  Smith  v.  M' Quire,  3  H.  &  N.  564  ;  27 
L.  J.,  Ex.  465  ;  8,  C,  at  nisi  prius,  1  P.  &  F.  199. 


Agent  of  Government.] — A  person  en- 

his 


tering  into  a  charterparty  in  nis  own  name,  on 
behalf  of  government,  is  personally  liable.  Cun- 
ningliam  v.  Collier,  4  Dougl.  233. 


Partner.] — To  a  declaration  for  freight 


due  on  a  charterparty  made  between  the  plain- 
tiff as  owner,  and  W.  &  Co.  as  merchants  and 
freighters,  they  pleaded  that  they  entered  into 
the  charterparty  solely  as  agents  for  M. ;  and 
that  before  they  signed  the  charterparty  it 
was  agreed  and  understood  they  were  only  to 
sign  it  as  sach  agents,  and  were  not  to  make 
themselves  liable  as  principals  for  the  pay- 
ment of  the  freight  to  become  due  under  such 
charter ;  that  they  signed  as  follows,  *'  For 
M.,  of  C,  W.  &  Co..  agents,"  the  defendants  and 
the  plaintiff  bonft  fide  believing  at  the  time  the 
charter  was  made  that  they  having  so  signed 
would  not  be  liable  to  be  sued  on  the  charter ; 
that  they  had  power  to  bind  M.,  and  tiiat  the 
plaintiff  was  inequitably  taking  advantage  of 
their  mistake  in  drawing  the  charter.  At  the 
trial  the  defendant,  who  signed  the  charter- 
party  on  behalf  of  the  defendants'  firm,  deposed 
to  a  conversation  between  himself  and  the  plain- 
tiff at  the  time  of  signing  the  charter,  which 
supported  the  plea  ;  the  plaintiff  admitted  that 
the  defendant  had  correctly  testified  to  what  he, 
the  defendant,  had  said,  but  affirmed  that  he, 
the  plaintiff,  had  said  nothing,  or  if  he  had 
made  any  remark  he  could  not  then,  at  the  trial, 
remember  what  he  had  said.  The  judge  directed 
the  jury  that  if  they  believed  the  defendant  had 
at  the  time  of  signing  expressed  his  intention 
not  to  render  his  firm  personally  liable  by  so 
doing  they  were  to  find  for  the  defendants, 
which  they  accordingly  did  : — Held,  on  a  motion 
for  a  new  trial  on  the  ground  of  misdirection, 
inasmuch  as  the  judge  should  have  gone  on  to 
tell  the  jury  that  they  must  find  that  the  plain- 
tiff was  an  assenting  party  to  the  defendant's 
expression  of  his  intention  not  to  render  his 
firm  liable  by  his  signature  to  the  charter,  that 
the  whole  of  the  facts  having  been  before  the 
jury  the  direction  was  sufficient  to  bring  before 
the  jury  the  issue  they  had  to  decide.  Covne  v. 
Witt,  23  W.  R.  76. 

b.  Legrality. 

Cargo  of  Hay — Landing  Forbidden.] — By  a 

charterparty  made  by  the  charterer's  agent  in 
France,  a  ship  was  chartered,  and  it  was  stipu- 
lated that  the  ship  should  load  a  cargo  of  pressed 
hav  at  Trouville,  in  France,  and  proceed  direct 
to  iLondon  ;  and  all  cargo  was  to  be  brought  and 
taken  from  ship  alongside.    The  agent  verbally 
told  the  master  that  the  consignees  would  require 
the  hay  to  be  delivered  at  a  particular  wharf  in 
the  port  of  London,  to  which  the  master  as- 
sented.   On  arriving  in  that  port  the  master  was 
unable  to  land  the  hay  at  the  wharf  by  reason 
of  an  Order  in  Council  under  the  Contagious 
Diseases  (Animals)  Act,  1869,  forbidding  hay 
from  a  French  port  to  be  landed  in  the  United 
Kingdom.    The  order  had  been  made  before  the 
charterparty  was  entered  into,  but  neither  party 
knew  of  it.    After  some  delay  the  charterer  re- 


ceived the  hay  from  alongside  the  ship  into 
another  vessel,  and  exported  it.  There  was  no 
legal  obstacle  to  doing  this,  but  eighteen  days 
were  allowed  by  the  charterer  to  elapse  beyond 
the  lay  days.  The  shipowner  having  brought  an 
action  for  this  detention  of  his  ship,  the  char- 
terer contended  that  the  contract  was  for  an 
illegal  purpose,  and  therefore  void : — Held,  that 
although  it  was  the  intention  of  the  parties, 
when  the  charterparty  was  entered  into,  to  land 
the  hay  at  London,  yet  as  the  contract  was  not 
made  knowingly  with  the  intention  to  violate 
the  law,  and  as  it  could  be  carried  out  (as  it 
ultimately  was)  without  violating  the  law,  it 
was  not  void  ;  and  the  charterer  was,  therefore, 
liable  for  the  demurrage.  Wan^h  v.  Morris, 
8  L.  R.,  a  B.  202  ;  42  L.  J.,  Q.  B.  57  ;  28  L.  T. 
266  ;  21  W.  R.  438.  See  also  Haine*  v.  Busk, 
post,  col.  1359. 

0.  Effect  of. 

i.   Generally, 

Intention.] — It  is  important  not  to  give  to  a 
mercantile  instrument  such  as  a  charterparty  an 
unnecessarily  strict  construction,  but  such  a  con- 
struction as  with  reference  to  the  context  and 
the  object  of  the  contract  would  effectuate  the 
obvious  and  expressed  intention  of  the  parties. 
Dimeoh  v.  Corlett,  12  Moore,  P.  C.  C.  199. 

Agreement  not  in  Writing.]— An  agreement 
between  the  owners  and  the  merchants  for  the 
employment  of  a  ship  on  a  voyage,  not  in  writ- 
ing, but  acted  upon  by  the  parties,  is  equivalent  to 
a  charterparty.  Lidgett  v.  Williams,  4  Hare,  462. 

Batifloation  by  Master  o£] — G.,  a  shipbroker 
at  G.  G.,  chartered  the  Finnish  vessels  F.  and  M. 
prior  to  their  arrival  at  G.  G.,  and  without  com- 
munication with  the  owners.  G.  had  on  several 
previous  occasions  chartered  the  F.  and  M. 
under  similar  circumstances,  and  all  of  these 
charterparties  had  been  carried  into  effect. 
After  the  arrival  of  the  F.  and  M.  at  G.  G.  their 
masters  were  on  several  occasions  at  G.'s  office, 
and  were  shewn  their  charterparties.  A  fort- 
night filter  the  vessels'  arrival  at  G.  G.,  during 
which  time  freights  had  risen,  the  masters  re- 
fused to  take  up  the  charterparties : — Held,  that 
the  masters  by  their  conduct  had  not  ratified  the 
charterparties  in  such  a  way  as  to  msJce  the  act 
a  complete  ratification.  Th4f  Fanny,  The  Ma^ 
thilda,  48  L.  T.  771  ;  5  Asp.  M.  C.  75— C.  A. 

ii.  By  what  Law, 

Lex  looi  contractus.] — Primd  facie,  the  law  of 
the  place  where  a  contract  is  made  is  that  which 
the  parties  intended,  or  ought  to  be  presumed 
to  have  adopted,  as  the  footing  upon  which  they 
dealt,  and  such  law  ought  to  prevail  in  the  ab- 
sence of  circumstances  indicating  a  different 
intention ;  but  a  contract  of  affreightment 
made  between  a  charterer  and  owners  of  the 
ship,  being  persons  of  different  nationalities,  in 
a  place  where  both  of  them  were  foreigners,  to 
be  performed  partly  there  by  the  ship  breaking 
ground  in  order  to  start  for  the  port  of  lading,  a 
place  where  both  parties  wonld  also  have  been 
foreigners ;  partly  at  the  latter  port,  by  taking 
the  cargo  on  board ;  and  partly  on  board  the 
ship  at  sea,  subject  there  to  the  laws  of  the 
country  of  the  ship ;  and  partly  by  final  delivery 
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at  the  port  of  discharge — is  to  be  construed  by 
the  law  of  the  nation  of  the  ship.  Lloyd  t. 
.Guibert,  1  L.  B.,  Q.  B.  115  ;  36  L.  J.,  Q.  B.  74 ; 
13  L.  T.  602  ;  6  B.  &  S.  100— Ex.  Ch. 

A  British  subject  at  a  Danish  West  India 
Island  chartered  a  ship  belonging  to  French  sub- 
jects, for  a  voyage  from  St.  Marc,  in  Haiti,  to 
Havre,  London  or  Liverpool,  at  the  charterer's 
option,  he  knowing  that  the  ship  was  French. 
The  charterparty  was  entered  into  by  the  master, 
in  pursuance  of  his  general  authority  as  such, 
and  not  by  any  special  authority  from  the 
owners.  The  charterer  shipped  a  cargo  at  St. 
Marc  for  LiverpooL  On  her  voyage  the  ship 
sustained  damage  from  a  storm,  which  compelled 
her  to  put  into  a  Portuguese  port.  There  the 
master  properly  borrowed  money  upon  bottomry 
of  the  ship,  freight  and  cargo,  and  repaired  her, 
and  she  proceeded  with  the  cargo,  and  arrived 
safely  at  Liverpool.  The  bondholder  proceeded 
in  the  Court  of  Admiralty  against  the  ship, 
freight  and  cargo,  which  being  insufficient  to 
satirfy  the  bond,  he  sued  the  owners  to  indem- 
nify him  for  the  deficiency.  They  abandoned 
the  ship  and  freight  in  such  a  manner  as,  by  the 
French  law,  absolved  them  from  liability : — 
Held,  that  the  charterer  was  not  entitled  to  re- 
cover, because  the  French  law,  as  being  that  of 
the  ship,  governed  the  case.    lb. 

The  master  of  a  German  ship  while  at  C5on- 
stantinople,  by  a  charterparty,  partly  in  English 
and  partly  in  German,  and  entered  into  with 
Germans,  chartered  his  ship  to  take  a  cargo  from 
Taganrog  to  England,  Havre,  or  Hamburg:— 
Held,  that  the  contract  must  be  construed  ac- 
cording to  German  law.  The  Hupress,  3  L.  B., 
Adm.  597  ;  41  L.  J.,  Adm.  79  ;  26  L.  T.  956. 

A  German  ship,  while  in  a  German  port,  was 
chartered  by  a  charterparty  in  the  En^ish  lan- 
guage by  English  charterers,  and  the  ports  of 
call  for  orders  and  of  final  delivery  of  cargo  were 
English.  On  a  question  of  delay  in  delivery  of 
cargo : — Held,  that  the  contract  must  be  governed 
by  English  law.  The  San  Rtmuifi,  3  L.  B.,  Adm. 
583  ;  41  L.  J.,  Adm.  72  ;  26  L.  T.  948.  Affirmed, 
5  L.  B.,  P.  0.  301 ;  42  L.  J.,  Adm.  46  ;  21  W.  B. 
393. 

IntentioxL  of  Partiei.]— The  master  of  a  North 
German  ship  lying  at  Constantinople  entered 
into  a  charterparty  with  North  German  subjects 
there  resident,  to  carry  a  cargo  to  a  port  in  the 
United  Kingdom  or  on  the  (S)ntinent,  to  be  de- 
livered to  English  consignees.  The  diarterparty 
and  the  bill  of  lading  given  under  it  were  in 
the  English  language,  and  it  was  stipulated 
that  the  ship  should  call  at  one  of  three  ports 
of  the  United  Kingdom  for  orders.  The  ship 
duly  called  at  Falmouth,  and  was  ordered  to 
proceed  to  an  English  port  to  dischaige  : — Held, 
that  as  the  intention  of  the  parties  as  to  what 
law  should  govern  was  to  be  gathered  from  the 
circumstances  of  the  case,  and  as  the  giving  of 
the  orders  fixed  the  seat  of  the  contract  in 
England,  the  law  of  England  applied.  Tlie 
Wilhelm  Sehmidt,  25  L.  T.  34. 

iii.  Proceeding  to  a  Port  "  as  near  as  tlie  Ship 

can  safely  get.^^ 

*'  So  near  thereto  ai  she  may  lafely  get  at  all 
times  of  tide  and  always  afloat."]— A  ship  was 
chartered  to  unload  at  S.  or  "as  near  thereto  as  she 
might  safely  get  at  all  times  of  tide  and  always 


afloat,"  and  for  delay  in  unloading  the  charterers 
were  to  pay  demurrage.  The  state  of  tlie  tide 
prevented  the  ship  ^m  reaching  S.  four  days 
after  she  arrived  at  the  nearest  point  where  she 
was  able  to  float : — Held,  that,^  according  to  the 
terms  of  the  charterparty,  this  was  a  sufficient 
arrival  of  the  ship  at  S.  to  found  a  claim  for 
demurrage.  Horsley  v.  Price^  11  Q.  B.  D.  244  ; 
52  L,  J.,  Q.  B.  603  j  49  L.  T.  101 ;  31  W.  B.  786. 

<<  If  sufficient  Water."]— A  condition  in  a 
charterparty  that  the  ship  shall  "  discharge  in  a 
dock  as  ordered  on  arriving,  if  sufficient  water, 
or  so  near  thereunto  as  she  may  safely  get, 
always  afloat,"  means  that  she  is  to  discharge 
in  the  dock  ordered,  if  there  is  sufficient  water 
at  the  time  of  giving  the  order.  Allen  v.  Coltart^ 
11  Q.  B.  D.  782 ;  52  L.  J.,  Q.  B.  686  ;  48  L.  T. 
944  ;  31  W.  B.  841. 

**And  there  load  a  ftill  cargo.'']— A  stipulation 
that  a  ship  shall  proceed  to  a  certain  place,  or  as 
near  thereto  as  she  can  safely  get,  and  there  load 
a  full  cargo,  means  such  a  place  to  which  she  can 
safely  get,  and  from  which,  when  loaded,  she  can 
safely  get  away.  Shield  v.  WilkinSj  5  Ex.  304  ; 
19  L.  J.,  Ex.  238. 

Ship  unablo  to  lie  Afloat  without  being 
Lightened.] — ^Where  a  vessel  is  chartered  to  pro- 
ceed with  cargo  to  a" safe  port  ...  as  ordered, 
or  as  near  thereunto  as  she  can  safely  get,  and 
always  lay  and  discharge  afloat,**  the  master  is 
not  bound  to  discharge  at  a  port  where  she  can- 
not, by  reason  of  her  draught  of  water,  "  always 
lie  and  discharge  afloat "  without  being  lightened, 
even  if  she  can  be  lightened  with  reasonable 
dispatch  and  safety  in  the  immediate  vicinity  of 
the  port  or  in  the  port  itself.  A  vessel  was 
chartered  to  proceed  with  a  cargo  of  grain  from 
Baltimore  to  Falmouth  for  orders,  **  thence  to  a 
safe  port  in  the  United  Kingdom  as  ordered,  or 
as  near  thereunto  as  she  could  safely  get,  and 
always  lay  and  discharge  afloat"  The  vessel  was 
ordered  to  Lowestoft.  Her  draught  of  water, 
when  loaded,  was  such  that  she  could  not  lie 
afloat  in  Lowestoft  Harbour  without  discharging 
a  portion  of  her  cargo,  but  the  discharge  of  cargo 
might  have  been  carried  on  with  reasonable  safety 
in  Lowestoft  Bc^ds.  The  consignee  offered  at 
his  own  expense  to  lighten  the  vessel  in  the 
roads,  but  the  master  refused  to  proceed  to 
Lowestoft  to  discharge,  and  went  to  Harwich 
as  the  nearest  safe  port,  and  there  discharged 
the  cargo  : — Held,  that  the  consignee  could  not 
recover  damages  against  the  shipowner  for  the 
refusal  of  the  master  to  discharge  at  Lowestoft. 
The  Alhamhra,  6  Adm.  D.  68  ;  50  L.  J.,  Adm. 
36  ;  43  L.  T.  636  ;  29  W.  B.  655— C.  A. 

To  Sail  to  London,  Sorrey  Commercial  Docks.] 

— A  charterparty  for  a  ship  to  sail  to  "  London, 
Surrey  Commercial  Docks"  is  not  satisfied  by 
the  ship  arriving  at  the  gate  of  the  docks,  but 
not  entering  into  the  doclra.  Dahl  v.  DonMn  or 
Nelson,  6  App.  Cas.  38 ;  50  L.  J.,  Ch.  411  ;  44 
L.  T.  381;  29  W.  B.  543— H.  L.  (E.). 

Chartcrer'i  Dnties  as  to  secnring  a  Discharging 
Berth.] — There  is  no  established  custom  in  the 
port  of  London  by  which  the  charterer  of  a 
timber- loaded  ship  is  bound  to  secure  for  the 
vessel,  on  its  arrival  in  the  river,  and  in  close 
contiguity  to  the  docks  named,  the  authority  to 
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enter  into  the  docks.  The  charterpartj  was  to 
*'  London,  Surrey  Commercial  Docks,  or  as  near 
thereto  as  she  may  safely  get,  and  lie  always 
afloat."  As  the  docks  were  full  the  ship  could 
not  be  given  a  discharging  berth,  and  the  dock 
manager  therefore  refused  it  entrance  into  the 
docks.  Both  parties  having  named  these  docks 
in  the  charterparty,  this  refusal  of  the  dock 
authorities  was  held  not  to  be  the  fault  of  either 
party.  The  cause  of  the  delay  as  to  being  ad- 
mitted into  the  docks  was  immaterial ;  the  length 
of  the  delay  was  materiaL  The  charterer  would 
not  name  any  other  docks  to  which  the  ship  might 
be  taken.  The  ship's  master  therefore  took  it  to 
the  Deptford  Buoys  (the  nearest  place  to  the 
Surrey  Commercial  Docks  where  it  could  lie  in  \ 
safety  afloat),  and  there  discharged  the  cargo  by 
lighters,  carrying  the  timber  into  the  Surrey 
Commercial  Docks, 'where  it  was  afterwards 
sorted  and  put  in  order  on  the  wharf : — Held, 
that,  under  the  circumstances  existing  in  this 
case,  the  delay  in  discharging  the  cargo  was  to 
be  attributed  to  the  charterer,  who  therefore 
became  liable  to  demurrage,  and  to  the  charges 
for  unloading.    lb. 

Sxpeniei  of  lightering  to  Place  of  Discharge.] 

— By  the  terms  of  a  charterparty  the  ship  was  to 
take  in  a  full  cargo  at  Bombay,  and  proceed 
therewith  to  a  safe  port  on  the  Continent  between 
Havre,  and  Hamburg  as  ordered,  "  or  so  near 
thereto  as  she  might  safely  get."  The  cargo  was 
to  be  brought  to  an^  taken  from  alongside  at 
merchant's  risk  and  expense.  The  ship  was 
ordered  by  the  charterers  to  Koogerpolder  in 
Holland.  Koogerpolder  is  some  distance  up  a 
canal,  and  the  vessel  with  her  full  cargo  onboard 
drew  too  much  water  to  proceed  up  the  canal. 
No  arrangements  had  been  made  by  the  char- 
terers or  consignees  for  taking  delivery  of  any 
part  of  the  cargo  at  the  mouth  of  the  canal.  The 
portion  of  the  cargo  that  required  to  be  unloaded 
in  order  to  enable  the  vessel  to  enter  the  canal 
was  at  least  a  third.  The  question  arising  under 
these  circumstances  between  the  shipowners  and 
the  charterers  was  which  of  them  ought  to  bear 
the  expenses  of  lightering  the  cargo  from  the 
mouth  of  the  canal  to  Koogeipolder: — Held,  that, 
under  the  circumstances,  the  voyage  under  the 
charterparty  ended  at  the  mouth  of  the  canal, 
and  that  consequently  the  charterers  ought  to 
bear  the  above-mentioned  expenses.  Meaning 
of  the  words  *'  as  near  thereto  as  she  may  get " 
discussed.  Capper  v.  Wallace,  5  Q.  B.  D.  163  ; 
49  L.  J.,  Q.  B.  360  ;  42  L.  T.  130 ;  28  W.  R.  424. 

Kature  of  Delay.]— The  defendant  agreed  by 
a  charterparty  that  the  ship  should  proceed  to 
Galatz,  or  as  near  thereto  as  she  could  saiely  get, 
and  there  load  a  cargo,  the  act  of  God,  &c.,  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation  during  the  voyage  excepted. 
The  ship  arrived  on  the  5th  November  off  the 
mouth  of  the  Danube.  At  that  time,  and  until 
the  7th  January  following,  the  water  was  un- 
usually low  on  the  bar  and  the  ship  was  unable 
to  cross.  On  the  11th  December  she  was  obliged 
by  stress  of  weather  to  go  to  Odessa,  as  the 
nearest  safe  port,  where  she  afterwards  took  in 
a  cargo  and  sailed  for  England.  (>a  and  after 
the  7th  January,  there  was  sufficient  water  in  the 
port  for  the  ship  to  have  crossed  and  to  have 
gone  np  to  Gkilatz,  and  there  shipped  a  cargo  : — 
Held,  that  there  was  a  breach  of  the  charter- 


party,  and  that  the  defendant  was  not  justified 
in  putting  an  end  to  the  contract  by  any  of 
the  excepted  causes.  Srhilizzi  v,  Derry,  4 
El.  &  Bl.  873 ;  24  L.  J.,  Q.  B.  193 ;  1  Jur.,  N.  8. 795. 

Cvftom  af  to.]— &*<?  post^  col.  1336. 

iv.  FroH  preventing  Loading, 

Costomary  Kanner  of  Loading.] — By  the  terms 
of  the  charterparty  the  ship  was  to  proceed  to 
the  port  of  loading  and  there  load  a  cargo  of 
iron  in  the  customary  manner  from  the  agents  of 
the  freighters.  Cargo  to  be  supplied  as  fast  as 
steamer  can  receive.  Time  to  commence  from 
the  vessel  being  ready  to  load,  and  ten  days  on 
demurrage  over  and  above  the  said  lay  days  at 
402.  per  day.  ("  Except  in  case  of  hands  strik- 
ing work,  or  frosts  or  floods,  or  any  other  un- 
avoidable accidents  preventing  the  loading  ;  in 
which  case  owners  to  have  the  option  of  employ- 
ing the  steamer  in  some  short-voyage  trade  until 
receipt  of  written  notice  from  charterers  that 
they  are  ready  to  resume  employment  without 
delay  to  the  ship.")  On  the  ship's  arrival  the 
loading  was  commenced,  but  shortly  afterwards 
was  wholly  stopped  for  five  days  through  frost : 
— ^Held,  that  the  exception  in  the  charterparty 
as  to  frost  did  not  relieve  the  charterers  from 
liability  for  demurrage,  inasmuch  as  the  deten- 
tion of  the  cargo  by  ice  occurred  in  the  canals 
before  the  cargo  reached  the  dock  where  tJie 
vessel  was  lying.  Coverdale  v.  Grants  11 
Q.  B.  D.  543  ;  48  L.  T.  701 ;  6- Asp.  M.  C.  74— 
C.  A.  Reversing  8  Q.  B.  D.  600  ;  46  L.  T.  632  ; 
4  Asp.  M.  C.  528. 

By  the  terms  of  the  charterparty  the  ship  was  to 
proceed  to  Cardiff,  East  Bute  dock,  and  there  load 
in  the  customary  manner  from  the  agents  of  the 
f  i-eighters  a  cargo  of  rail  iron  ;  the  cargo  to  be 
loaded  as  fast  as  steamer  could  take  on  board 
and  stow  within  th€  customary  working  hours  of 
the  port,  commencing  when  stumer  was  in  berth 
and  ready  to  load ;  and  if  longer  detained  mer- 
chants to  pay  steamer  302.  per  day  demurrage. 
"Detention  by  frost,  floods,  &c.,  not  to  be 
reckoned  as  lay  days."  The  shipowner,  when 
the  charterparty  was  made,  did  not  know  who 
were  the  freighters'  agents  at  Cardiff.  There 
were  about  six  shippers  of  rail  iron  there,  all  of 
them  (with  the  exception  of  the  freighters' 
agents)  having  wharves  in  the  West  or  East 
Bute  dock.  The  agents'  wharf  was  at  a  distance 
from  the  docks  upon  a  canal  communicating 
with  the  West  Bute  dock,  and  their  rail  iron  was 
loaded  on  ships  berthed  in  the  East  Bute  dock 
by  means  of  lighters  passing  down  this  canal 
through  the  West  Bute  dock,  and  from  thence 
down  a  smaller  canal  connecting  the  two  docks. 
The  other  shippers  loaded  in  the  East  Bute  dock, 
either  from  the  quay  or  bj  lighters  coming 
alongside  the  ship  from  the  wharves  in  the  East 
Bute  dock,  or  by  lighters  from  West  Bute  dock, 
passing  down  the  connecting  canal.  The  ship, 
on  arrival,  was  berthed  in  the  East  Bute  dock, 
and  the  loading  was  commenced,  but  shortly 
afterwards  was  stopped  for  sixteen  days  by  frost, 
which  covered  the  canal  from  the  agents'  wharf 
to  the  West  Bute  dock  with  ice  and  prevented 
the  passage  of  the  lighters,  though  the  water  in 
the  docks  was  not  frozen : — Held,  that  the  ex- 
ception in  the  charterparty  with  respect  to  de-* 
tention  by  frost  did  not  apply  to  relieve  the 
freighters  from  liability  to  demurrage.    Kay  v. 
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Field,  62  L.  J.,  Q.  B.  17  ;  47  L.  T.  423— C.  A. 
Reversing  8  Q.  B.  D.  594  ;  46  L.  T.  630. 

A.  by  chaiterpckrty  engaged  to  load  on  boaTd 
B/s  ships  a  cargo  of  coals  "  with  due  despatch." 
The  goods  had  to  be  brought  by  A.  along  a  canal 
to  the  dock,  and  frost  prevented  the  completion 
of  the  loading : — Held,  that  A.  was  responsible 
for  the  delay  consequent  thereon.  Kearon  v. 
Ptargon,  7  H.  &  N.  386  ;  31  L.  J.,  Ex.  1 ;  10 
W.  R.  12. 

The  exception  in  a  charterparty  whereby  a 
certain  number  of  laying  days  is  allowed  to  the 
charterer,  detention  by  ice  is  not  to  be  reckoned 
as  such,  applies  where  the  ice  not  only  renders 
access  to  the  ship  impracticable  in  the  port 
itself,  but  blocks  up  a  river  by  means  of  which 
alone  the  intended  cargo  can  be  conveyed  to  the 
port.  Hudson  v.  Ede^  2  L.  R.,  Q.  B.  566  ;  36 
L.  J.,  Q.  B.  273  ;  16  L.  T.  698  ;  15  W.  R.  1111  ; 
8  B.  &  S.  631.  Affirmed,  3  L.  R.,  Q.  B.  412  ;  37 
L.  J.,  Q.  B.  166  ;  18  L.  T.  764  ;  16  W.  R.  940  ;  8 
B.  &  S.  640— Ex.  Ch. 

'*Aoeid6iit"  —  Snowitorm.]  —  A  charterer 
agreed  'to  load  a  ship  with  coal  in  regular  and 
customary  turn,  '*  except  in  case  of  rioto,  strikes, 
or  any  other  accidents  beyond  his  control," 
which  might  prevent  or  delay  her  loading.  To 
an  action  for  breach  of  the  above  covenant  in 
the  charterparty,  he  pleaded  that  he  was  pre- 
vented loading  the  vessel  by  a  snowstorm,  which 
rendered  it  impossible  to  bring  the  cargo  to  the 
agreed  place  of  shipment : — ^Held,  that  the  snow- 
storm was  not  such  an  accident.  Fenwiek  v. 
Schmalz,  3  L.  R.,  C.  P.  313  ;  37  L.  J.,  C.  P.  78  ; 
18  L.  T.  27  ;  16  W.  R.  481. 

v.  Sailing, 

Final  Sailing.]— The  term  ''final  sailing"  of 
a  vessel  from  the  port  of  loading,  stated  in  a 
charterparty  as  the  period  for  payment  of  freight, 
or  part  of  it,  means  the  final  departure  from  the 
port,  and  being  at  sea  ready  to  proceed  on  her 
voyage,  and  not  merely  having  the  clearances  on 
board,  and  being  ready  to  sail.  Hoelandts  v. 
JETarHson,  9  Ex.  444  ;  2  C.  L.  R.  995  ;  23  L.  J., 
Ex.  166. 

In  determining  the  point  at  which  a  vessel  has 
''finally  sailed,"  the  circumstances  of  the  par- 
ticular port  of  loading  must  be  considered ;  and 
■where  me  vessel  was  wrecked  after  having  her 
clearances  on  board,  and  had  left  the  dock  gates, 
and  had  reached  a  ship  canal  between  high  and 
low  water,  where  she  was  subject  to  certain 
regulations  under  a  local  act,  and  where  she  was 
liable  to  be  stopped  by  the  harbour-master : — 
Held,  that  she  haa  not  finally  sailed  within  the 
meaning  of  the  charterparty.    lb. 

Extent  of  Port.] — By  the  terms  of  a  charter- 
party  the  owners  were  entitled  to  an  advance  of 
one-third  of  the  freight  within  eight  days  "  from 
final  sailing  of  the  vessel  from  her  last  port  in 
United  Kingdom."  The  vessel  was  loaded  at 
Penarth  dock,  and  was  towed  by  a  steam-tug 
seven  or  eight  miles,  bring^g  her  out  about 
three  miles  into  the  Bristol  channel.  She  there 
cast  anchor,  as  the  weather  was  threatening. 
While  she  was  lying  at  anchor  a  storm  broke  her 
cables,  and  she  ultimately  ran  ashore  on  Penarth 
biM^sh,  and  the  cargo  was  spoiled.  The  vessel 
had  never  been  beyond  the  limits  of  the  port  of 
Cardiff  as  defined  for  fiscal  purposes,  but  she  had 


left  what,  for  commercial  purposes,  is  considered 
the  port,  and  had  been  out  at  sea.  She  went 
ashore  within  the  limits  of  the  port  in  its  com- 
mercial sense.  The  owners  sued  for  one-third  of 
the  freight,  and  the  charterers  resisted  the  claim 
on  the  ground  that  the  vessel  had  never  sailed 
from  her  last  port  in  the  United  Kingdom : — 
Held,  that  the  word  "  port  "  must  be  taken  in 
its  ordinary  commercial  sense,  and  that  as  the 
vessel  had  got  out  to  sea  without  any  intention 
of  returning,  she  must  be  taken  to  have  finally 
sailed  from  her  last  port,  that  her  being  driven 
back  into  it  by  the  weather  made  no  difference, 
and  that  the  one- third  of  the  freight  was  pay- 
able. Price  V.  Livingstone,  9  Q.  B.  D.  679  ;  5» 
L.  J.,  Q.  B.  118 ;  47  L.  T.  629  ;  5  Asp.  M.  C.  13 
— C.  A. 

At  the  time  a  loss  happened  the  ship  had  left 
the  harbour,  but  her  crew  was  not  complete,  the 
master  and  mate  were  not  on  board,  her  shrouds 
and  cables  were  not  in  proper  condition,  and  the 
bills  of  lading  were  not  signed ;  the  intention 
was  that  she  should  remain  at  anchor  in  the 
roadstead  until  the  preparations  for  her  voyage 
were  complete : — Held,  that  she  had  not  sailed 
within  the  meaning  of  the  charterparty.  Thorn  »' 
son  V.  GUUspy,  5  £1.  &  Bl.  209  ;  24  L.  J.,  Q.  B. 
340  ;  1  Jur.,  N.  S.  779. 

A  vessel  being  loaded  and  in  a  fit  state  for 
sailing,  but  the  clearances  not  being  completed, 
nor  the  bills  of  lading  signed,  left  the  harbour 
with  the  captain  on  board.  She  crossed  the  bar, 
and  the  captain  returned  to  land  in  order  to  get 
the  papers  completed  and  sign  the  bills  of  lading. 
The  vessel  stood  off  and  on  waiting  for  the  cap- 
tain; but  it  being  found  that  she  had  been 
injured,  she  return^  into  harbour  to  repair  and 
did  not  afterwards  sail : — Held,  that  the  vessel 
had  not  sailed.  Ifudson  v.  Bilton,  6  El.  k  Bl. 
665  ;  26  L.  J.,  Q.  B.  27  ;  2  Jur.,  N.  S.  784.   . 

vi.   Other  Frovisi-ons. 

Ai  to  Ck>mmission — Inwards  and  Outwards.] 
— By  a  charterparty,  a  ship  was  to  proceed  with 
a  cargo  from  Glasgow  to  San  Francisco,  where 
she  was  to  be  "  consigned  to  the  charterers'  agents,, 
inwards  and  outwards,  paying  the  usual  com- 
missions :  " — Held,  that  the  effect  of  the  expres- 
sion "outwards"  was  not  to  bind  the  master 
to  take  a  cargo  home  from  San  Francisco ;  the 
meaning  only  was  that,  if  a  cargo  was  shipped 
from  San  Francisco,  the  charterers  should  be 
employed  as  shipbrokers  to  do  all  the  business  of 
the  ship  in  respect  of  such  cargo.  Cross  v. 
Pagliano,  6  L.  R.,  Ex.  9  ;  40  L.  J.,  Ex.  18  ;  2a 
L.  T.  420  ;  19  W.  R.  159. 


Memorandnm  Part    of   Contract.] — A 


memorandum  in  a  printed  form  between  two 
brokers,  used  by  a  charterer,  "  commission  to  be 
paid  to  charterer,  to  whom  the  vessel  is  to  be 
addressed,  on  her  return  to  London,"  the  charter 
being  only  for  an  outward  voyage,  and  making 
no  mention  of  a  homeward  voyage  ;  and  the  ship 
not  having  returned  direct  from  the  port  of  dis- 
charge, but  taken  a  cargo  elsewhere,  requires 
evidence  that  the  memorandum  was  understood 
by  the  parties  to  be  part  of  the  contract,  and 
that  in  mercantile  usage  it  applied  in  such  a 
case  to  the  return  cargo,  and  meant  that  the 
charterer  should  collect  the  freight  and  receive 
comnussion  on  it.  Hihhert  v.  Owen,  2  F.  &  F. 
502. 
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Void  or  Voidable  in  Event  of  War.]— The 
plaintiff  chartered  the  ship  Edgar  to  C.  by 
charterparty  in  which  it  was  agreed  that  the 
ship  after  completing  intermediate  employment 
(which  she  was  to  be  at  liberty  to  take)  should 
proceed  to  Galatz  for  orders  to  load  there,  &c., 
and  being  so  loaded  proceed  to  Malta  for  orders. 
Upon  the  margin  of  the  charterparty  were  the 
words,  "  In  the  event  of  war,  blockade,  or  pro- 
hibition of  export  preventing  loading,  this 
charterparty  to  be  cancelled."  The  plaintiifa 
then  effected  a  policy  with  the  defenaants  for 
the  insurance  of  the  freight  of  the  ship  against 
the  perils  of  the  sea,  restraint  of  princes,  &c. 
The  £dgar  sailed  for  Genoa  under  the  charter- 
party  on  the  1st  of  May,  1877,  war  having  been 
declared  by  Russia  against  Turkey  on  the  24th 
of  April.  Before  her  arrival  at  Genoa,  the  plain- 
tiffs ascertained  that  Russia  had  closed  the  ports 
of  loading  mentioned  in  the  charterparty.  The 
Edgar,  however,  discharged  her  cargo  and  took 
in  balUut  at  Genoa,  and  sailed  for  Constantinople, 
and  upon  her  arrival  there  on  the  28th  of  May, 
found  that  the  loading  ports  were  closed,  and 
that  there  was  no  reasonable  probability  of  their 
being  open  in  time  for  her  to  load  her  chartered 
cargo.  She  therefore  did  not  proceed  farther 
towards  Galatz,  but  obtained  a  homeward  cargo 
at  a  freight  less  than  that  stipulated  for  by  the 
charterparty.  In  an  action  upon  the  policy  : — 
Held,  by  Cockbum,  C.  J.,  and  Manisty,  J.  (Lush 
J.,  dissenting),  that  the  plaintiffs  could  not  re- 
cover, for  according  to  the  true  construction  of 
the  charterparty  the  act  of  closing  the  ports  by 
the  Russian  government  was  a  prohibition  of  ex- 
port preventing  loading,  and  that  upon  the  hap- 
pening of  that  event  the  charterparty  came  to 
an  end — without  any  election  by  either  party. 
By  Lush,  J.,  that  the  effect  of  the  memorandum 
in  the  margin  was  to  make  the  charterparty 
voidable  only  at  the  option  of  either  party,  that 
neither  party  having  elected  to  avoid  it  the 
charterparty  continuS  in  force  up  to  the  time 
when  the  loading  became  impracticable,  and 
that  the  plaintiffs  had  sustained  such  a  loss  of 
the  chartered  freight  as  to  entitle  them  to  re- 
cover. Adamson  v.  Newcastle  Steamship  Freight 
Insurance  Association,  4  Q.  B.  D.  462  ;  48  L.  J., 
Q.  B.  670 ;  41  L.  T.  160  ;  27  W.  R.  818. 

ATid  see  cases  XIII.  5.  Pebfobmancb,  infra. 

Ship  Damage^ — In  a  charterparty,  between 
the  East  India  Company  and  the  owners  of  a 
8hip  taken  into  their  service,  was  the  following 
clause :  "  But  nevertheless  the  part-owners 
shall  not  be  charged  with  any  sum  of  money  in 
respect  of  goods  damaged  on  board  the  ship, 
either  in  her  outward  or  homeward  bound  voyage, 
but  such  as  shall,  by  the  condition  and  appear- 
ance of  the  package  thereof,  or  by  some  other 
reasonable  proof,  appear  to  be  ship  damage." 
Part  of  the  nomewara-bound  cargo  was  damaged 
in  a  storm  : — Held,  that  this  was  not  ship 
damage  within  the  meaning  of  the  clause, 
which  was  imputable  only  to  such  damage  as 
hap|)ens  by  the  insufficiency  of  the  ship,  or  the 
negligence  of  those  w^ho  have  the  charge  of  her. 
Hast  hidia  Company  v.  Todd,  1  Bro.  P.  C.  406. 

Kistake  as  to.] — Although  a  clause,  by  way 
of  condition  or  of  warranty,  contained  in  a 
charterparty,  cannot  be  got  rid  of  by  reason  of 
its  being  part  of  a  print^  form,  not  adverted  to 
•expressly  by  the  parties,  and  intended  by  one 


of  them  to  be  omitted ;  yet,  if  the  other  party 
was  aware  at  the  time  that  it  could  not  be  com- 
plied with,  and  after  shewing  that  it  was  broken, 
treated  the  charter  as  subsisting,  it  will  afford 
him  no  defence  to  an  action  on  the  charter. 
Dixon  V.  HeHot,  2  F.  &  F.  760. 

ProTifioni  af  to  Lighterage— Writing  and 
Print.] — Charterers  agreed  with  a  shipowner  by 
charterparty  that  his  ship  should  load  at  Bar- 
badoes,  St.  Kitts,  or  Trinidad,  a  full  cargo  of  West 
India  produce, "  to  be  brought  to  and  taken  from 
alongside  at  •merchant*s  risk  and  expense.'' 
These  words,  with  others,  were  in  print.  The 
charterparty  also  contained  the  words  *' cargo 
at  Trinidad  as  customary."  These  words,  with 
others,  were  in  writing.  The  custom  at  Trinidad 
is,  that  the  ship  pays  for  the  lighterage,  and  the 
shipowner  allows  the  charterer  the  reasonable 
expense  thereol  The  ship  loaded  at  Trinidad 
in  the  customary  manner,  but  the  captain  re- 
fused to  pay  the  lighterage,  whereupon  the  char- 
terers had  to  bear  the  expense  of  it : — Held, 
that  the  stipulation,  *'  cargo  at  Trinidad  as  cus- 
tomary," worked  an  exception  to  the  stipulation 
as  to  loading  at  merchant's  risk,  and  that  the 
charterers  were  entitled  to  recover  the  lighterage 
from  the  defendant.  Scrutton  v.  Childs,  36 
L.  T.  212. 

vii.  What  Evidence  Admitted  to  Explain. 

Custom.] — By  a  charterparty,  made  at  Riga, 
the  ship  was  to  proceed,  with  a  cargo  of  tim^, 
to  Liverpool,  and  to  deliver  at  such  dock  there 
as  ordered  on  arriyaL  On  arrival  at  Liverpool 
the  ^ip  duly  entered  into  dock,  but,  in  conse- 
quence of  the  crowded  state  of  the  dock,  was  un- 
able for  some  days  to  obtain  a  berth  alongside 
the  quay  from  which  she  was  allowed  to  dis- 
charge : — Held,  that,  in  an  action  for  demurrage, 
evidence  was  admissible  tending  to  shew  that, 
by  the  custom  of  the  port  of  arrival,  timber 
ships  were  not  considered  to  have  arrived  until 
they  had  obtained  a  discharging  berth  within  the 
dock.  Steamship  Company  "  Norden  "  v.  Demp- 
sey,  1  C.  P.  D.  664 ;  46  L,  J.,  C.  P.  764 ;  24 
W.  R.  984. 

Where  a  vessel  is  chartered  to  proceed  with 
cargo  to  a  *'  cafe  port  ...  as  ordered,  or  as 
near  thereto  as  she  can  safely  get,  and  always 
lay  and  discharge  afloat,"  the  master  is  not 
bound  to  disdiarge  at  a  port  where  she  cannot, 
by  reason  of  her  draught  of  water,  "  always  lie 
and  discha^  afloat,"  without  being  lightened. 
Evidence  that  it  was  the  custom  at  the  port  of 
discharge  for  vessels  to  be  lightened  in  the  roads 
before  proceeding  into  the  harbour  held  to  lie 
inadmissible.  The  Alhambra,  6  Adm.  D.  68 ; 
60  L.  J.,  Adm.  36  ;  43  L.  T.  636 ;  29  W.  R. 
665— C.  A. 

By  a  charterparty  the  vessel  was  to  deliver 
at  H.,  **  or  so  near  thereto  as  she  could  safely 
get ; "  to  discharge  as  customary ;  the  cargo  to 
be  brought  to  and  taken  from  alongside  the 
ship  at  merchant's  risk  and  expense.  The 
draught  of  water  of  the  vessel  with  the  cargo  on 
board  was  too  great  to  allow  her  to  reach  H. 
The  nearest  point  to  which  she  could  safely  get 
was  S.,  where  the  merchant  refused  to  accept 
delivery  of  any  part  of  the  cargo.  In  order  to 
lighten  the  vessel,  part  of  her  cargo  was  dis- 
charged into  lighters  at  S.  and  sent  in  them  to 
H.    Her  owner  having  sued  the,  charterer  to  re- 
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cover  the  lighterage  expenses : — Held,  that  a 
defence  alleging  that  by  the  custom  of  the  port 
of  H.  the  defendant  was  not  bound  to  take  de- 
livery elsewhere  than  at  H.  was  bad  on  demurrer, 
inasmuch  as  it  sought  to  set  up  a  custom  incon- 
sistent with  the  written  contract,  and  that  the 
plaintiff  was  entitled  to  recover  the  lighterage 
expenses.  Uayton  v.  Irwin,  5  C.  P.  D.  130  ;  41 
L.  T.  666  ;  28  W.  R.  665—C.  A. 

A.  enga^^  with  B.  to  have  a  full  cargo  for 
the  ship,  the  rates  of  freight  for  which  would 
average  40«.  per  ton,  and  at  least  nine  cabin 
passengers,  passage-money  to  average  75Z.  The 
contract  was  fulfilled  as  to  the  passengers,  but 
the  average  rate  of  freight  for  gooas  amounted  to 
30#.  only  per  ton.  A.  shipped,  however,  steerage 
passengers,  the  net  profits  from  whom  made  the 
average  earnings  of  the  ship  over  40«. : — Held, 
that  as  this  was  an  unusual  contract,  evidence 
was  not  admissible  to  shew  that  the  terms 
"  caiigo  "  and  *'  freight "  used  with  reference  to  the 
voyage  on  which  the  ship  was  engaged  would, 
by  the  general  usage  and  course  of  the  trade,  be 
considered  to  comprise  steerage  passengers,  and 
the  net  profit  arising  from  their  passage-money. 
Lewis  V.  Marshall,  7  M.  &  G.  729  ;  8  Scott, 
N.  R.  729  ;  13  L.  J.,  C.  P.  193  ;  8  Jur.  848. 


with  Bill  of  Lading.]— The  excepted 
perils  mentioned  in  the  charterparty  were  more 
numerous  than  those  in  the  bill  of  lading : — 
Held,  that,  under  the  circumstances,  both  in- 
struments together  contained  the  contract.  The 
San  Romnn,  3  L.  R.,  Adm.  583  ;  41  L.  J.,  Adm. 
72  ;  26  L.  T.  948.  Affirmed,  5  L.  R.,  P.  C. 
301 ;  42  L.  J.,  Adm.  46 ;  21  W.  R.  393. 

A  vessel  was  chartered  to  carry  a  cargo  of 
coals  from  Cardiff  to  Rouen.  The  charterparty 
provided  that  the  liability  of  the  charterers 
should  cease  "  when  the  ship  is  loaded  and  ad- 
vance of  freight  with  demurrage  at  Cardiff 
paid.  Ship  to  have  a  lien  on  cargo  for  freight, 
dead  freight  and  demurrage."  The  bill  of  lading 
contained  no  restriction  on  the  liability  of  the 
charterers.  In  an  action  for  balance  of  freight : 
— Held,  that  the  charterparty  and  bill  of  lading 
must  be  read  together,  and  construed  according 
to  the  plain  meaning  on  the  face  of  them,  and 
that  the  charterers'  liability  ceased  on  perform- 
ance of  the  conditions  in  the  charterparty.  Bar- 
wick  V.  Bumyeatf  36  L.  T.  250 ;  26  W.  R.  396. 
See  also  ChUlichsen  v.  Stewart,  post,  col.  1368. 

With  Letters.] — A  charterparty  was  ex- 
plained and.construed  by  letters  for  the  purpose 
of  fixing  the  liability  under  it  upon  persons 
signing  the  charterpajrty  "  for  owners.*'  Adams 
V.  Jlall,  37  L.  T.  70. 

d.  Alteration,  Variation,  and  Canoellation. 

Authority  of  Age&t.] — ^An  agent  at  a  foreign 
port  to  whom  a  ship  is  addr^sed  for  loading 
under  a  charterparty  has  no  implied  authority 
to  vary  the  contract  by  substituting  another  and 
a  distant  port  of  loading,  or  a  different  quality 
or  description  of  caigo.  Sickens  v.  Irving,  7 
C.  B.,  N.  S.  165  ;  29  L.  J.,  C.  P.  25  ;  6  Jur.,  N.  S. 
200. 

Eilbot  of.] — The  stipulations  in  a  charterparty 
may  be  varied  by  subsequent  instructions,  which 
may  amount  to  a  new  contract  pro  tanto  ;  and 
an  insurance  of  freight  upon  a  new  voyage, 


though  different  from  that  described  in  the 
charterparty,  may  be  good.  Hall  v.  Brown,  2 
Dow,  367,  375. 

In  Margin,  j] — A  merchant  entered  into  a 
charterparty  m  the  following  terms :  "  It  is 
agreed  between  the  owner  of  the  good  ship 
Zwaan,  now  at  Amsterdam,  and  to  sail  from 
thence  for  Liverpool  on  or  before  the  15th  of 
March  next,  and  the  charterer,  that  the  ship, 
being  tight,  staunch  and  strong,  shall  with  all 
convenient  speed  be  made  ready,"  &c.,  as  in  the 
usual  printed  form  of  charterparty.  The  excep- 
tion was  as  follows :  "  Restrictions  of  princes' 
and  rulers,  the  dangers  and  accidents  of  tne  seas 
and  navigation,  the  act  of  God,  fire,  pirates,  and 
enemies,  throughout  this  charterparty  always 
excepted."  After  the  signing  of  the  charter,  the 
broker  who  had  acted  for  the  owner  wrote  in 
the  margin,  to  come  after  the  words  '*  March 
next,"  "wind  and  weather  permitting,  with 
cargo  or  in  ballast,  for  ship's  benefit."  He  then 
took  the  charter  to  the  charterer,  and  told  him 
that  he  had  made  the  note  in  the  margin,  which 
he  said  did  not  affect  it.  The  charterer  said  that 
the  note  altered  the  matter,  and  he  did  not  know 
that  he  would  then  accept  the  charter  ;  and  he 
ultimately  refused  to  do  so.  The  ship  did  not 
sail  from  Amsterdam,  in  consequence  of  what 
was  admitted  to  be  **  the  act  of  God  :" — Held^ 
that  the  charterparty  was  avoided  by  the  altera- 
tion so  made  in  the  margin.  Croochewit  v. 
Fletclier,  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  153. 

By  Parol.] — ^Assumpsit  lies  where  a  sealed 
charterparty  was  afterwards  altered  by  parol, 
where  the  subsequent  parol  contract  was  distinct 
from,  and  not  inconsistent  with,  the  contract  by 
deed  ;  being  anterior  to  it  in  point  of  time  and 
execution.  White  v.  Parkin,  12  East,  578  ;  and 
see  Davies  v.  Hawkins,  3  M.  &  S.  488. 

Where  a  shipowner  covenanted  to  sail  from 
London  to  Gibraltar,  and  there  to  deliver  an 
outward  cargo,  and  receive  from  the  agents  of 
the  freighter  at  Gibraltar,  or  at  Malaga,  Cadiz  or 
Seville,  as  should  be  ordered  by  the  agents  at 
Gibraltar,  such  goods  as  they  might  load  on 
board  for  the  homeward  cargo,  and  that  the 
vessel  should  return  direct  to  the  port  of  London, 
and  deliver  the  homeward  cargo  ;  and  the  agents 
at  Gibraltar  ordered  the  cap&in  to  proceed  to 
Cadiz,  at  which  place  other  agents  directed  by 
parol  that  the  homeward  cargo  should  be  de- 
livered at  Liverpool  instead  of  London  : — Held, 
that  the  shipowner  having  delivered  the  cargo 
at  Liverpool  could  not  recover  the  freight,  the 
substitution  by  parol  of  Liverpool  for  London 
being  inconsistent  with  the  covenant  contained 
in  the  charterparty.  Thomson  v.  Brown,  1  Moore, 
358  ;  7  Taunt.  656. 

Canoellation  by  Ship*!  Hiuband.]— A  ship's 
husband  cannot  bind  his  owners  by  an  agree- 
ment to  cancel  a  charterparty,  and  pay  a  sum  of 
money  on  such  cancellation.  Thomas  v.  Lewitt 
or  OxUy,  4  Ex.  D.  18  ;  48  L.  J.,  Ex.  7  ;  39  L.  T. 
669  ;  27  W.  R.  111. 

6.  OoDditioiui  and  Warranties. 

i.  Classification  of  Vessel. 

What  if.] — In  a  charterparty  made  at  New 
York,  between  British  subjects,  a  vessel  was 
described  as  ''  the  A  1  Br.  brig,  Hannah  Eastee, 
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of  Liverpool  :* ^ — Held,  that  this  description  was 
a  warranty  by  the  owners  that  the  vessel  was  at 
the  time  classed  A  1  at  Lloyd's  in  London. 
Rifuth  V.  MaeMUlan,  2  H.  &  C.  750  ;  33  L.  J.,  Ex. 
88  ;  10  Jur.,  N.  S.  158  ;  9  L.  T.  541 ;  12  W.  E.  381. 

Hot  Continiiing.] — A  description  in  a  charter- 
party  that  a  vessel  is  of  a  particalar  class  is  not 
a  continuing  warranty,  but  applies  only  to  the 
classification  at  the  time  the  charterparty  is 
made.  French  v.  Mnogass,  3  C.  P.  D.  163  ;  47 
L.  J.,  C.  P.  361 ;  38  L.  T.  164  ;  26  W.  R.  430— 
€.  A. 

In  a  charterparty  the  ship  was  described  as 
newly  classed  "A  1^.  Record  of  American  and 
Foreign  Shipping  Book."  The  ship  was  char- 
tered to  New  Orleans  to  load  cotton.  Soon  after 
her  arrival  there  the  certificate  of  her  classifica- 
tion was  cancelled,  and  the  charterers  were  in 
consequence  unable  to  obtain  insurances  on  the 
-cotton,  and  they  refused  to  load  the  ship.  In 
an  action  by  the  shipowners  against  the  char- 
terers for  breach  of  the  charterparty : — Held, 
that  there  was  no  breach  of  warranty  by  the 
shipowners,  because  the  statement  of  the  ship's 
classification  in  the  charterparty  was  a  warranty 
only  that  she  was  so  classed  at  that  time,  and 
not  that  she  was  rightly,  or  would  continue  so 
classed,  and  that  the  shipowners  were  entitled 
to  maintain  their  action.    2b, 

The  description  of  a  vessel  in  a  charterparty 
as  A  1,  warrants  only  that  she  was  A  1  at  the 
time  of  making  the  charterparty,  not  that  she 
should  continue  to  be  so.  Murst  v.  Ushome,  18 
O.  B.  144  ;  26  L.  J.,  C.  P.  209. 

ii.  Seaworthiness  and  Fitness  for  Cargo. 

Extent  ol] — If  a  chartered  vessel  is  seaworthy 
at  the  commencement  of  the  voyage,  but  is 
afterwards  damaged  by  perils  of  the  sea. 
though  the  owner  is  not  bound  to  repair  the 
vessel,  yet  if  he  elects  not  to  do  so,  he  ought  not 
to  proceed  with  the  vessel  in  the  unseaworthy 
condition.  Worms  v.  Storey ^  11  Ex.  427  ;  25 
L.  J.,  Ex.  1. 

A  shipowner  who  accepts  goods  which  he  is  to 
deliver  in  good  condition,  impliedly  contracts 
to  perform  the  voyage  in  a  ship  which  is  sea- 
worthy. Steel  V.  State  Line  Steamship  Com- 
pany, 3  App.  Gas.  72  ;  37  L.  T.  333. 

The  implied  warranty  of  seaworthiness  into 
which  the  owner  of  a  ship  enters  with  the  owner 
of  her  cargo,  attaches  at  the  time  when  the 
perils  of  the  intended  voyage  commence,  that  is, 
when  she  sets  sail  with  the  cargo  on  board  for 
her  port  of  destination ;  and  Uiis  warranty  is 
broken  if  she  is  then  unfit  to  encounter  these 
perils,  although  she  may  have  been  seaworthy 
whilst  lying  in  the  port  of  loading,  and  also  at 
the  times  of  starting  from  her  anchorage  for  and 
arriving  at  the  place  of  loading  appoint^  by  the 
charterer,  and  of  commencing  to  take  on  board 
her  cargo.  Cohn  v.  Davidson,  2  Q.  B.  D.  456  ; 
46  L.  J.,  Q.  B.  305  ;  36  L.  T.  244 ;  25  W.  R. 
369. 

A  vessel  was  chartered  for  a  voyaee  to  Dundee, 
from  the  port  of  Sunderland,  where  she  was 
lying  in  a  seaworthy  condition.  Pursuant  to  the 
terms  of  the  charterparty,  and  by  the  orders  of 
the  charterer,  the  vessel  proceeded  to  a  wharf 
situate  in  the  port  of  Sunderland,  and  there 
loaded  on  board  a  cargo  of  cement.  At  the  time 
when  she  commenced  taking  in  the  caigo  she 


was  seaworthy ;  but  by  the  time  of  setting  sail 
on  her  voyage  she  had  from  some  unknown 
cause  become  unseaworthy.  The  owners  of  the 
vessel  were  not  guilty  of  negligence  in  sending 
her  to  sea  in  the  condition  in  which  she  then 
was.  Soon  after  starting  from  Sunderland  she 
began  to  leak  ;  but  the  wind  being  &ir  for  the 
voyage  to  Dundee,  the  master  resolved  to  keep 
his  course,  and  he  was  not  guilty  of  any  neg- 
ligence in  not  returning  to  Sunderland.  The 
vessel  did  not  reach  Dundee,  but  foundered  at 
sea,  and  the  cargo  of  cement  was  totally  lost : — 
Held,  that  the  warranty  of  seaworUUness  implied 
by  law  upon  entering  into  the  charterparty  had 
been  broken,  and  that  the  charterer  was  entitled 
to  recover  the  value  of  the  cargo  shipped  by  him 
on  board  the  vesseL    lb. 

In  every  contract  for  the  conveyance  of 
merchandise  by  sea  there  is,  in  the  absence  of 
express  provision  to  the  contrary,  an  implied 
warranty  by  the  shipowner  that  his  vessel  is 
seaworthy.  Kopitoffy,  Wilson,  1  Q.  B.  D.  377  ; 
46  L.  J.,  Q.  B.  436  ;  34  L.  T.  677  ;  24  W.  a  706. 

In  an  action  to  recover  damages  for  the  loss  of 
iron  armour-plates,  which  were  lost  on  | board  a 
ship,  it  appeared  that  the  shipowners,  by  their 
servants,  stowed  the  ship,  and  that  during  rong^ 
weather  one  of  the  plates  broke  loose  and  went 
through  the  side  of  the  ship,  which  in  conse- 
quence was  lost.  At  the  trial  the  judge  told  the 
jury,  as  a  matter  of  law,  that  a  shipowner  war- 
rants the  fitness  of  his  ship  when  sne  sails,  and 
not  merely  that  he  will  honestly  and  bonA  fide 
endeavour  to  make  her  fit,  and  left  to  them  the 
questions,  was  the  vessel  at  the  time  of  the 
sailing,  in  a  state,  as  regards  the  stowing  and  re- 
ceiving of  these  plates,  reasonably  fit  to  en- 
counter the  ordinary  perils  that  might  be 
expected  on  a  voyage  at  that  season  ?  secondly, 
if  she  was  not  in  a  fit  state,  was  the  loss  that 
happ^ed  caused  by  that  unfitness  ? — Held,  that 
the  direction  was  right,  and  correctly  stated 
the  liability  of  a  shipowner,  even  though  he 
did  not  hold  himself  out  as  a  common  carrier.  IK 

In  the  contract  of  a  shipowner  to  carry  goods 
shipped  on  board  his  vessel,  there  is  no  implied 
condition  that  the  vessel  shall  be  seaworthy. 
Schloss  V.  Heriot,  14  C.  B.,  N.  S.  59  ;  32  L.  J., 
0.  P.  211  ;  8  L.  T.  246  ;  11  W.  R.  696. 

But  to  an  action  by  the  shipowner  against  the 
merchant  who  shipped  goods  on  board,  for  the 
latter*s  share  of  an  average  loss,  it  is  a  good  plea, 
on  the  ground  of  avoiding  circuity  of  action,  to 
plead  uiat  the  ship  was  not  seaworthy  at  the 
commencement  of  the  voyage,  and  that  the  ave- 
rage loss  was  caused  and  arose  from  and  in  con- 
sequence of  such  unseaworthiness.    Ih, 

Tlirowing  up  Charter  by  Season  of  TTniea- 
worthiness  of  Ship.]— A.  agreed  to  charter  a 
ship  for  twelve  months  after  the  completion  of 
her  then  present  voyage.  After  the  completion 
of  the  voyage  and  when  he  was  ready  to  load 
the  ship  she  was  detained  as  unseaworthy  ;  and 
the  repairs  were  not  finished  until  more  than 
two  months  after  the  completion  of  the  voyage : 
— Held,  that  the  charterer  was  entitled  to  throw 
up  the  charterparty.  TuUy  v.  Howling,  2  Q.  B.  D. 
182 ;  46  L.  J.,  Q.  B.  388 ;  36  L.  T.  163 ;  25  W.-R. 
290— C.  A, 

Fitnesi  for  Cargo.] — A  ship  was  chartered  to 
sail  to  Manilla  for  orders  to  load  there,  or  at 
Tloilo,  a  full  and  complete  cargo  of  sugar  in 
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bags,  hemp  in  compressed  bales,  ~^  measure- 
ment goods,  and  therewith  to  sail  to  Cork,  &c., 
the  freight  to  be  at  the  rate  of  iL  2s,  6d.  for  dry 
sugar,  4/.  bs,  for  wet  sugar,  and  il,  15«.  for  hemp 
ur  measurement  goods ;  the  master  engaging 
that  the  vessel  before  and  when  receiving  cargo 
should  be  a  good  risk  for  insurance,  and  that 
during  the  voyage  he  would  take  all  proper 
means  to  keep  the  vessel  tight,  stauncn  and 
strong,  and  in  every  way  fitted  and  provided  for 
the  voyage.  At  YJoilo  the  charterer  provided  a 
full  cargo  of  wet  sugar  in  bags.  In  the  course 
of  loading  it  was  found  that  the  quantity  of  mo- 
lasses which  had  drained,  and  which  might  have 
been  expected  to  drain,  from  the  wet  sugar  was 
60  great  as  to  render  the  ship  unseaworthy  un- 
less removed,  and  that  the  ship's  pumps  were 
unable  to  remove  it.  The  ship  was  in  all  other 
respects  seaworthy,  but  could  not  have  been 
rendered  seaworthy  for  that  cargo  without  a  de- 
lay which  would  have  frustrated  the  objects  of 
the  voyage : — Held,  that  the  diarterer  was  en- 
titled under  the  charterparty  to  supply  a  full 
c&rgo  of  wet  sugar,  and  to  have  a  ship  provided 
which  was  fit  for  such  a  cargo.  Stanton  v. 
JRichardJion,  45  L.  J.,  C.  P.  78  ;  33  L.  T.  193  ;  24 
W.  R  324— H.  L.  Affirming  S.  C,  in  Ex.  Ch.,  9 
L.  xl.,  C.  X .  290. 

There  is  no  undertaking  on  the  part  of  a  ship- 
owner that  his  vessel  (if  really  fit)  shall  be  free 
from  suspicion  of  unfitness  to  receive  a  cargo  on 
board.  Towse  v.  Henderson^  4  Ex.  890 ;  19  L.  J., 
Ex.  163. 

Damages.] — A  ship  was  chartered  and  put 
up  at  tibe  Mauritius  as  a  general  ship,  and 
received  on  board  sugars  consigned  to  London. 
In  consequence  of  the  unseaworthiness  of  the 
ship  she  was  forced  to  return  to  the  Mauritius, 
ana  part  of  the  sugars  which  were  damaged  was 
there  landed  and  sold.  The  owners  of  the  sugars 
brought  actions  against  the  charterers  for  the 
short  delivery.  They  having  no  defence  suffered 
judgment  by  default,  and  attended  the  execution 
of  tiie  writs  of  inquiry.  The  owner  of  the  vessel 
had  notice  of  the  actions  and  of  each  step  therein, 
and  was  invited  to  take  upon  himself  the  defence, 
which  he  declined  to  do  : — Held,  that  the  char- 
terers were  entitled  to  recover  the  sums  paid  by 
them  in  those  actions,  and  also  the  costs  incurred 
by  them  therein.  Blyth  v.  Smithy  6  Scott,  N.  B. 
360  ;  5  M.  &  G.  405  ;  12  L.  J.,  C.  P.  203  ;  7  Jur. 
948. 

Declaration  for  freight  on  a  charterparty, 
whereby  the  ship  being  tight  and  every  way 
fitted  for  the  voyage  should,  at  Sunderland,  load 
a  cargo  of  coals  and  proceed  to  Constantinople, 
being  paid  freight  on  the  quantity  delivered, 
^'  one-fourth  of  the  freight  to  be  advanced  to  the 
owners'  agent  in  London,  on  the  ship  having 
sailed,  less  five  per  cent,  thereon  for  assurance, 
interest  and  commission."  Averment,  that  the 
defendant  caused  the  ship  to  be  loaded  with  a 
cargo  of  coals,  and  "  that  she,  being  so  loaded, 
sailed  for  C.  pursuant  to  the  charterparty." 
Plea,  that  the  ship  was  not,  at  the  commence- 
ment of  the  voyage,  tight  and  every  way  fitted 
for  the  voyage,  and  that  by  reason  thereof  the 
ship  and  cargo  were  lost ;  and  a  second  plea, 
that  after  the  ship  sailed,  the  plaintiff  was  guilty 
of  negligent  and  improper  conduct  with  regard 
to  the  management  oi  the  ship,  by  reason  whereof 
the  ship  and  cargo  were  lost :— Held,  that  the  first 


plea  was  not  a  good  plea  in  avoidance  of  circuity 
of  action,  as  the  damages  sustained  by  the  defen- 
dant were  not  necessarily  identical  in  amount 
with  the  sum  claimed  by  the  plaintiff ;  but  that 
it  was  a  bar  to  the  action,  on  the  ground  that 
the  advance  on  the  freight  had  never  become 
payable.  Thompson  v.  Oillespy,  5  El.  &  Bl.  209 ; 
24  L.  J.,  Q.  B.  340  ;  1  Jur.,  N.  S.  779. 

iii.  Position  a?id  Sailing  of  Vessel, 

Position  of  Ship.] — By  a  charterparty  it  was 
agreed  that  the  ship  Ceres,  of  the  measurement, 
&c.,  "expected  to  be  at  Alexandria  about  the 
15th  of  December,"  being  tight,  &c.,  "should 
with  all  convenient  speed "  sail  and  proceed  to 
that  port,  and  there  receive  from  the  charterers 
a  cargo  of  cotton  seed.  Li  an  action  against  the 
owner,  the  breach  alleged  in  the  declaration 
was,  that  the  ship  was  not  expected  to  be  at 
Alexandria  about  the  15th  of  December,  1871, 
but  was  then  in  such  part  of  the  world  and 
under  such  engagements  that  she  could  not  per- 
form those  engagements  and  arrive  at  Alexandria 
about  the  said  day : — Held,  a  good  breach,  the 
descriptive  statement  amounting  to  a  warranty 
that  the  ship  was  in  such  a  position  that  she 
might  reasonably  be  expected  to  arrive  at  Alex- 
andria by  the  day  named.  Oorkling  v.  Massey^ 
8  L.  R.,  C.  P.  396  ;  42  L.  J.,  C.  P.  153  ;  28  L.  T. 
636  ;  21  W.  R.  680. 

A  plea,  that,  at  the  time  of  making  the  charter- 
party,  the  ship  was,  to  the  charterer's  knowledge, 
engaged  for  a  certain  voyage,  and  that  the 
charterparty  was  made  subject  to  a  condition 
that  she  should  with  all  convenient  speed  fulfil 
her  engagement  and  then  proceed  to  the  port  of 
loading,  and  that  she  did  so,  is  a  good  plea.    Ih. 

**  Ship  now  at  Bangoon."] — In  an  action  by 
the  vendors  against  their  vendees  for  refusal  to 
accept,  evidence  was  given  to  shew  the  circum- 
stances under  which  the  contract  was  made,  and 
that  it  was  of  vital  importance  that  the  vessel 
should  be  in  the  port  named  at  the  time  of 
making  the  contract.  The  juiy  found,  that  the 
condition  "  Ship  now  at  Rangoon,"  had  not  been 
fulfilled,  and  that  it  was  a  condition  absolutely 
vital : — Held,  that  it  was  rightly  left  to  the  jury 
to  say  under  what  circumstances  the  contract 
was  made,  and  that  the  words  "  Ship  now  at 
Rangoon"  amounted  to  a  warranty  justifying 
the  defendants  in  saying  that  there  *had  been  a 
failure  of  performance  of  a  condition  precedent 
and  in  refusing  to  carry  out  the  contract.  Oppen* 
Jteim  V.  Fraser,  34  L.  T.  524. 

Held,  also,  that  the  finding  of  the  jury  was 
rightly  taken  as  an  element  in  enabling  the 
court  to  say  that  the  words  amounted  to  a  con- 
dition precedent.    lb, 

**How  in  port."!— By  a  charterparty,  dated 
London,  the  19th  of  October,  1860,  A.'s  ship  was 
chartered  to  B.  as  follows  :  "  It  is  this  day  mu- 
tually agreed  between  A.,  owner  of  the  good  ship 
or  vessel  called  the  M.,  of  420  tons  or  thereabouts, 
now  in  the  port  of  Amsterdam,  and  B.  of  London, 
merchant,  that  the  ship  being  tight,  staunch, 
strong,  and  every  way  ntted  and  ready  for  the 
voyage,  shall,  with  all  possible  despatch,  proceed 
direct  to  Newport,  Monmouthshire,"  and  there 
take  in  cargo.  On  October  15th  the  ship  was  at 
Nieuwediep,  sixty-two  miles  from  Amsterdam, 
and  not  in  the  port  of  Amsterdam,  and  under 
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favourable  circumstances  would  have  reached 
the  docks  at  Amsterdam  in  twelve  hours  more, 
but  in  consequence  of  contrary  winds  and  the 
absence  of  steam-tug  power,  she  remained  at 
Nieuwediep  over  the  19th  of  October,  and  did 
not  reach  the  docks  till  the  23rd  of  October.  She 
discharged  her  cargo  with  all  possible  dispatch, 
was  immediately  made  ready  for  sea,  and  pro- 
ceeded direct  to  Newport,  where  she  arrived  on 
the  1st  of  December.  B.  altogether  refused  to 
load  the  ship  : — Held,  that  the  words  "  now  in 
the  port  of  Amsterdam,"  in  the  charterparty,  im- 
ported a  warranty,  and  that  as  the  ship  was  not 
in  the  port  of  Amsteixlam  at  the  time  when  the 
charterparty  was  made,  he  was  justified  in  say- 
ing that  there  had  been  a  failure  of  performance 
of  a  condition  precedent,  and  in  refusing  alto- 
gether to  carrj'  out  the  contract.  Behn  v.  Bur- 
ness,  3  B.  &  S.  751  ;  32  L.  J.,  Q.  B.  20:4 ;  9  Jur., 
N.  S.  620  ;  8  L.  T.  207  ;  11  W.  R.  496— Ex.  Ch. 

Time  for  Bailing.] — To  an  action  for  not 
loading  a  vessel,  in  pursuance  of  the  terms  of 
a  charterparty,  the  defendant  pleaded  that  it 
was  agreed  by  the  charterparty,  between  the 
plaintiff,  original  charterer  of  the  good  ship 
called  the  Dove,  A  1,  of  the  measurement  of  149 
tons  or  thereabouts,  now  at  sea,  having  sailed 
three  weeks  ago  or  thereabouts,  and  the  defen- 
dant, that  the  ship,  being  tight,  staunch,  &c., 
should  proceed  to  Marseilles  (after  having  de- 
livered her  cargo  at  Genoa),  and  there  load 
goods  of  the  defendant,  and  therewith  proceed 
to  a  safe  port  in  the  United  Kingdom,  calling  at 
Cork  or  Falmouth,  for  a  certain  rate  of  freight, 
thirty  working  days  to  be  allowed,  Sundays  ex- 
cepted. The  plea  then  averred,  that  time  was 
an  essential  and  material  part  of  the  contract ; 
and  the  probable  situation  of  the  ship,  with 
reference  to  the  date  of  her  sailing  and  the 
object  of  her  voyage,  was  also  an  essential  part 
of  the  contract ;  and  that,  in  point  of  fact,  at 
the  time  of  making  the  charterparty,  the  ship 
had  not  sailed  three  weeks,  but  a  materially  and 
unreasonably  later  time,  of  which  the  defendant 
had  no  notice  or  knowledge,  for  which  cause  the 
defendant  neglected  and  refused  to  load  the 
ship  : — Held,  that  the  time  at  which  the  ship 
sailed  was  material,  and  that  the  statement  in 
the  charterparty  amounted  to  a  warranty.  Ollive 
V.  Booker,  1  Ex.  416  ;  17  L.  J.,  Ex.  21. 

It  was  agreed  by  charterparty  that  a  vessel 

should  sail  to  Sydney    —    Moreton  Bay,  and 

thence  proceed  to  Callao,  Peru,  where  the  captain 
should  report  his  arrival  to  G..  who  should  send 
the  captain  orders  for  loading  a  cargo  of  guano 
at  the  Chincha  Islands,  to  which  place  the  vessel 
should  at  once  proceed,  and  after  completing  her 
IcKftding,  proceed  to  any  safe  port  in  the  United 
Kingdom  ;  freight  to  be  paid  at  the  rate  of  4/. 
sterling  per  ton  weight  of  guano.  '*  The  owners 
guarantee  that  for  the  freight  of  il.  per  ton,  the 
ship  shall  be  dispatched  for  Australia  within 
twenty-one  days  after  arrival ;  if  detained  over 
twenty-one  days  3Z.  10*.  per  ton  to  be  the  rate  of 
freight ;  if  ordered  from  Sydney  to  Moreton  Bay, 
the  time  so  occupied  not  to  be  reckoned  in  the 
days  as  above."  The  vessel  sailed  from  Liver- 
pool on  the  5th  July,  1853,  and  anchored  inside 
Sydney  Heads  on  the '25th  October,  1853.  She 
was  ordered  to  Moreton  Bay,  but  bad  weather 
and  the  insubordination  of  a  portion  of  the  crew 
prevented  the  vessel  from  leaving  Sydney  Har- 


bour until  the  4th  November,  when  she  pro- 
ceeded on  her  voyage,  and  on  the  12th  anchored 
inside  the  Flanders  Rocks  and  outside  Moreton 
Bay.  She  was  taken  in  charge  of  a  pilot  of  the 
channel,  and  on  the  14th  arrived  at  ner  anchor- 
age, where  she  remained  until  the  5th  December. 
Some  of  the  crew  having  deserted,  and  others 
refused  to  work,  the  remainder  was  not  sufficient 
to  navigate  the  vessel  safely  to  Callao,  and  no 
addition  to  the  crew  could  be  procured  at  More- 
ton  Bay.  On  the  5th  December  the  master 
caused  the  anchor  to  be  got  up  and  the  sails  set 
by  the  men  who  were  wUling  to  work,  with  the 
assistance  of  the  harbour-master  and  pilot's  crew, 
and  the  vessel  proceeded  on  her  voyage  to  Callao, 
but  shortly  afterwards  stopped  from  the  wind 
failing.  During  the  night  several  of  the  seamen 
deserted.  On  the  6th  the  vessel  proceeded  some 
distance  further,  when  the  greater  part  of  the 
crew  refused  to  proceed  to  C^lao,  on  the  ground 
that  the  ship  was  not  sufficiently  manned,  and 
they  compeUed  the  captain  to  return  to  Sydney. 
The  vessel  arrived  at  Sydney  on  the  18th  Decem- 
ber, and  remained  there  until  the  6th  Januaiy, 
1854,  when  she  sailed  to  Callao,  where  she  ulti- 
mately arrived  and  brought  home  a  cargo  of 
guano ; — Held,  that  under  these  circumstances 
the  ship  was  not  dispatched  from  Australia 
within  twenty-one  days  after  her  arrival,  and 
consequently  that  the  owners  of  the  vessel  were 
not  entitled  to  the  freight  of  4Z.  per  ton.  Sharp 
V.  Gibbs,  1  H.  &  N.  801. 


Condition  preoedent.] — Where  a  charter- 


party,  dated  6th  of  February,  but  averred  not  to 
be  executed  till  the  15th  of  March,  contained  a 
covenant  by  the  owner  that  the  ship  should  and 
would  proceed  from  D.,  where  she  then  lay,  on 
or  before  the  12th  of  Februar)',  on  her  outward- 
bound  voyage,  and  return,  &C.,  and  a  covenant 
by  the  freighter,  that,  in  consideration  of  every 
thing  above  mentioned,  he  would  pay  freight  for 
the  voyage  ;  the  voyage  being  averred  to  be 
performed,  and  the  freight  earned,  the  owner 
may  recover  for  it,  without  averring  that  the 
ship  sailed  on  or  before  the  12th  of  February, 
such  covenant  that  the  ship  should  sail  on  or 
before  the  12th  of  February  being  either  no  con- 
dition precedent,  but  only  an  independent  cove- 
nant, lor  breach  of  which  the  party  had  hifi 
remedy  in  damages  ;  or  not  of  the  substance  o£ 
the  contract,  which  was  for  the  performing  of 
the  voyage  for  which  the  ship  was  chartered,  and 
earning  the  freight ;  or  being  rendered  impos- 
sible to  be  performed  by  the  parties  themselves 
not  having  executed  the  deed  till  after  the  time 
appointed  for  doing  the  act,  and  thereby  dis- 
pensing with  the  performance  of  it.  Hall  v. 
Gazenove,  4  East,  477  ;  1  Smith,  272. 

Stipulations  in  a  charterparty,  that  the  vessel, 
being  tight,  staunch  and  strong,  shall  sail  with 
convenient  speed,  and  within  a  reasonable  time, 
are  not  conditions  precedent  to  the  performance 
of  a  contract  to  load  on  the  part  of  the  charterer, 
although  if,  by  reason  of  the  non-compliance 
with  those  stipulations,  the  object  of  the  charter- 
party  and  of  the  voyage  was  wholly  frustrated, 
that  may  be  an  answer  to  an  action  for  breach  of 
the  contract.  Tarrabochia  v.  HickU,  1  H.  &  N. 
183  ;  26  L.  J.,  Ex.  26. 

By  a  charterparty  it  was  agreed,  that  the  vessel 
should  proceed  to  Trieste,  and  there  load  a  full 
cargo  of  wheat,  and,  being  so  loaded,  should  there- 
with proceed  to  a  port  in  the  United  Kingdom, 
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<*  the  vessel  to  'sail  from  England  on  or  before 
the  4th  of  February  then  next : " — Held,  that 
tho  sailing  of  the  vessel  from  England  on  or 
before  the  day  named  was  a  condition  precedent 
to  the  owner*6  right  to  sue  the  merchants  for  not 
providing  a  cargo  at  Trieste.  Glaholm  v.  ffayeftf 
2  Scott,  N.  R.  471  ;  2  M.  &  G.  257. 

The  defendant  chartered  a  ship  of  T.  from 
Sunderland  to  Barcelona  :  by  the  charterparty, 
half  the  freight  was  to  be  advanced  to  tbe  master 
on  his  signing  the  bills  of  lading.  T.,  being  In- 
debted to  the  plaintiff,  gave  him  an  order  on  the 
defendant,  requiring  the  defendant  to  pay  to  the 
plaintiff,  on  the  ship  *^  being  loaded  and  sailed, 
out  of  the  advance,"  73^  The  defendant  wrote 
at  the  foot  of  the  order,  that  he  agreed  to  the 
above.  The  vessel  being  loaded  and  in  a  fit  state 
for  sailing,  but  the  clearances  not  being  com- 
pleted, nor  the  bills  of  lading  signed,  left  Sun- 
derland Harbour,  with  the  captain  on  board. 
She  crossed  the  bar  ;  and  the  captain  returned  to 
land,  in  order  to  get  the  papers  completed,  and 
sign  the  bills  of  l^ing  ;  he  signed  them,  and  got 
the  advance  of  freight  from  the  defendant,  who 
deducted  a  sum  to  meet  the  73Z.  The  vessel 
stood  off  and  on,  waiting  for  the  captain  ;  but  it 
being  found  that  she  had  been  injured,  she  re- 
turned into  Sunderland  Harbour  to  repair,  the 
captain  not  having  rejoined  her,  and  did  not 
afterwards  sail : — Held,  that  the  sailing  of  the 
vessel  was  a  condition  precedent  to  the  lia- 
bility of  the  defendant  to  pay  the  73/.  Hudson 
V.  Bilton,  6  El.  &  Bl.  665  ;  26  L.  J.,  Q.  B.  27  ;  2 
Jur.,  N.  S.  784. 

—^  <<  Leave  A]ii8t0rdam.'']  —  A  ship  was 
chartered  to  "  sail  and  proceed  from  Amsterdam 
with  all  convenient  speed  to  Liverpool,  to  leave 
Amsterdam  not  later  than  all  March."  On  the  30th 
of  March  the  ship,  having  a  portion  of  her  ballast 
on  board,  left  the  docks  at  Amsterdam,  and  on 
the  same  evening  got  to  the  entrance  of  the 
North  Holland  Canal.  On  the  Slst  of  March 
she  proceeded  to  Alkmaar,  where  she  remained 
during  the  1st  and  2nd  of  April,  taking  in  the 
remainder  of  her  ballast.  On  the  3rd  of  April 
she  proceeded  on  her  voyage,  and  quitted  Nieu- 
wediep,  and  arrived  at  Liverpool  on  the  17th  : — 
Held,  that  the  term  "leave  Amsterdam  "  did  not 
mean  '^sail  on  her  voyage  from  Amsterdam," 
and  consequently  the  stipulation  in  the  charter- 
party  had  been  complied  with.  Va7i  Bagqen  v. 
Bmnes,  9  Ex.  643  ;  2  C.  L.  R.  643  ;  23  L.  J.,  Ex. 
218. 


Where  Aooident  within  Exceptions.] — 


A  merchant  at  Liverpool  entered  into  a  charter- 
party  with  the  owner  of  the  ship  as  follows  :  "  It 
is  mutually  agreed  between  the  owner  of  the 
good  ship  Zwaan,  now  at  Amsterdam,  and  to  sail 
from  thence  for  Liverpool  on  or  before  the  15th 
of  March  next,  that  the  ship,  being  tight,  staunch 
and  strong,  shall  with  all  convenient  speed  be 
made  ready,"  &c.,  as  in  the  usual  printed  form 
of  charterparty.  The  exception  was  as  follows : 
**  Restrictions  of  princes  and  rulers,  the  dangers 
and  accidents  of  the  seas  and  navigation,  the  act 
of  God,  fire,  pirates  and  enemies,  throughout 
this  charterparty  always  excepted."  The  ship 
did  not  sail  from  Amsterdam  in  consequence  of 
what  was  admitted  to  be  "  the  act  of  God  : " — 
Held,  that  notwithstanding  the  words  "  through- 
out this  charterparty,"  the  sailing  of  the  ship 
from  Amsterdam  on  the  15th  March  was  a  con- 
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dition  precedent  to  the  obligation  of  the  charterer 
to  take  and  load  the  ship.  Croockewit  v. 
Fletcher,  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  153.  See 
also  eases  post ,  col.  1350. 


To  Sail  direct.] —By  a  charterparty  be- 


tween the  owner  and  the  captain  of  a  ship,  and 
the  charterer's  agent  abroad,  for  the  carriage  of 
timber  from  Riga  to  Portsmouth  at  a  stipulated 
rate  per  load,  the  former  bound  himself,  after 
receiving  his  cargo  on  board,  to  sail  with  the 
first  favourable  wmd  direct  to  the  port  of  Ports- 
mouth. The  ship,  however,  unnecessarily  en- 
tered the  harbour  of  Copenhagen,  where  she  was 
detained  several  weeks,  by  means  whereof  the 
charterer  was  put  to  considerable  expense  in 
having  fresh  insurances  effected  upon  the  cargo. 
In  an  action  for  the  freight : — Held,  that  the 
covenant  to  sail  direct  to  Portsmouth  was  not  a 
condition  precedent ;  and  that  the  deviation 
could  not  be  given  in  evidence  either  as  a  bar  to 
the  action  or  to  diminish  the  damages.  Boni' 
mann  v.  Tooke^  1  Camp.  377. 

A  shipowner,  by  charterparty  of  October  20th, 
1832,  agreed  to  go  in  ballast  from  P.  to  St.  M.,. 
and  bring  back  a  cargo  of  fruit  direct  to  L. ;  the 
charterer  was  to  be  allowed  thirty-five  running- 
days  for  loading  and  unloading,  to  commence  on 
December  1st  then  next ;  and  if  the  vessel  did 
not  arrive  at  St.  M.  by  the  31st  January,  1833, 
the  charterer  was  to  be  at  liberty  to  rescind  th& 
charterparty  : — Held,  that  the  shipowner  was. 
bound  to  proceed  at  once  to  St.  M.,  and  was  not 
at  liberty  to  make  an  intermediate  voyage  for 
his  own  purposes,  although,  notwithstanding- 
such  intermediate  voyage,  he  arrived  at  St.  M. 
before  the  31st  January,  1833.  JiP  Andrew  y^ 
Adams,  4  M.  &  Scott,  617 ;  1  Ring.  N.  C.  29. 


Waiver.] — By  a  charterparty  made  at 


Malta,  dated  the  24th  of  February,  1864,  the 
chartered  ship  was  described  as  "  coppered  Al ,. 
of  Malta,"  of  a  certain  measurement,  *'  now  at 
anchor  at  this  port,"  and  it  was  agreed  that  she 
being  tight,  staunch,  and  strong,  and  properly 
manned,  and  every  way  fitted  for  the  voyage,, 
should,  with  all  convenient  speed,  proceed  in 
ballast  to  Alexandria,  in  Egypt,  and  there  load 
from  the  charterer  a  cargo  of  beans  and  wheats 
At  the  date  of  the  charterparty  the  ship  was  not 
coppered,  nor  was  she  lying  at  anchor  in  port, 
nor  had  she  obtained  her  register.  She  was  an 
entire  new  vessel,  in  dry  dock,  her  coppering 
being  in  course  of  completion.  The  ship  wa» 
not  ready  to  sail  until  the  28th  of  March,  and, 
from  the  state  of  the  weather,  she  did  not  sail 
until  the  30th  of  that  month,  and  reached 
Alexandria  on  the  12th  of  April.  No  objection 
was  made  by  the  charterer  at  the  time  of  the- 
delay.  On  her  arrival  the  master  gave  notice  to 
the  charterer's  agent  there  that  he  would  be 
ready  to  receive  cargo  on  the  14th  of  that  month.. 
Before  the  ship's  arrival  at  Alexandria,  the  char- 
terer's  agent  had  made  a  cession  to  the  charter- 
party,  and  the  agent  referred  the  master  to  the 
cessionary,  informing  him  that  his  principal  had 
nothing  more  to  do  with  the  charterparty  than 
to  guarantee  the  solvency  of  the  cessionary. 
Freights  had  fallen  considerably  below  the  rates 
named  in  the  charteiparty  between  the  date  of 
the  charterparty  and  the  date  of  the  cession. 
The  cessionaiy  sought  to  invalidate  the  cession 
on  account  of  the  delay  in  the  arrival  of  tbe 
ship,  and  on  that  ground  refused  to  give  the  cap- 
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tain  any  cargo.  The  captain  refused  to  acknow- 
ledge the  cessionary  or  release  the  charterer,  but 
at  the  same  time  expressed  his  readiness  to  re- 
ceive a  cargo  from  any  one  under  the  order  of 
the  charterer*s  agent.  The  ship  lay  at  Alexandria 
waiting  for  cargo  the  whole  of  her  lay  days  and 
the  ten  demurrage  days,  but  received  no  cargo 
from  the  charterer.  The  captain  afterwards 
took  a  small  cargo  and  returned  to  Malta.  In 
an  action  brought  by  the  shipowner  against  the 
charterer  in  Malta : — ^Held,  first,  that  it  was  un- 
necessary to  determine  whether  the  completion 
of  the  coppering  of  the  ship  was  a  condition  pre- 
cedent or  not  to  the  maintaining  an  action 
against  the  charterer,  as  it  was  clear  that  that 
statement  had  reference  to  the  time  of  sailing 
and  not  to  the  date  of  the  charterparty.  Dimech 
V.  Corlett,  12  Moore,  P.  C.  C.  199. 

Held,  secondly,  as  to  the  stipulation  that  the 
ship  should  sail  ''with  all  convenient  speed," 
that  as  the  parties  had  not  expressly  stated  for 
themselves  in  the  charterparty  that  unless  the 
ship  sailed  on  a  specified  day  the  charterparty 
was  to  be  at  an  end,  and  as  the  charterer  re- 
sided at  Malta  and  had  made  no  objection  at  the 
time  to  the  delay,  or  had  given  evidence  that 
any  other  loss  than  that  occasioned  by  the  fall- 
ing of  freights  had  taken  place  in  consequence 
of  the  delay,  his  position  was  not  thereby 
altered,  and  an  action  was  therefore  maintainable 
against  the  charterer  upon  the  charterparty.  lb. 

To  Sail  with  Convoy.] — The  owner  of  a  ship 
is  bound  by  a  representation  of  his  broker,  who 
put  up  the  ship  at  the  Royal  Exchange,  and 
at  the  coffee-house,  as  a  general  ship  warranted 
to  sail  with  convoy,  and  distributed  handbills  to 
the  same  effect.  Runquist  v.  Ditchell,  3  Esp. 
64  ;  2  Camp.  656,  n. 

To  Arrive  at  Port  of  Loading.] — Proviso  in  a 
charterparty,  that,  if  a  ship  did  not  arrive  at 
her  port  of  loading  on  or  before,  &c.,  unless  pre- 
vented by  stress  of  weather  or  unavoidable  im- 
pediment, the  freighter  should  not  be  obliged  to 
ship  a  cargo  : — Held,  that,  if  ordinary  diligence 
was  used  in  the  voyage  to  reach  the  port  of  load- 
ing, the  owners  were  within  the  exception  of  the 
proviso,  though  the  ship  was  delayed  till  after 
the  stipulated  time  by  causes  which  extraordinary 
exertion  might  have  counteracted.  Granger  v. 
Dent,  M.  &  M.  475. 

Where  a  ship  was  freighted  to  go  in  ballast  to 
Jamaica,  and  bring  home  a  cargo,  and  the 
freighter  undertook  to  provide  a  full  cargo  for 
her  in  time  for  the  July  convoy,  provided  she 
arrived  out  and  was  ready  by  the  25th  of  June  : — 
Held,  where  she  did  not  arrive  out  till  after  the 
25th  of  June,  that  the  freighter  was  entirely  dis- 
charged from  his  contract  to  furnish  a  cargo. 
Sliad forth  v.  Higgin,  3  Camp.  385. 

Where  the  plaintiff  covenanted  that  on  the 
arrival  of  a  ship  at  a  certain  port,  he  would  re- 
ceive the  defendant's  cargo,  and  sail  for  England 
therewith  with  the  next  June  convoy,  provided 
the  ship  arrived  and  was  ready  to  load  sixty-five 
Timning  days  before  the  sailing  of  such  convoy  : 
• — Held,  that  it  was  not  a  condition  precedent  to 
the  defendant's  part  of  the  contract  that  the  ship 
should  so  arrive,  but  he  was  still  bound  to  supply 
a  cargo  under  a  stipulation  to  that  effect  in  the 
contract.  Deffd  v.  Brochlehahh^  4  Price,  36  j  3 
Bligh,  661. 


Damagee.] — The  defendant  having  guaranteed 
that,  in  consideration  of  the  plaintiff's  shipping 
goods  by  his  ship,  she  should  sail  with  or  bdore 
any  other  vessel  in  the  berth,  under  penalty  of 
foifeiting  half  the  freight,  and  another  ship 
having  sailed  before  her,  and  the  only  plea  being, 
payment  into  court : — Held,  that  the  sailing  of 
the  vessel  with  or  before  any  other  was  the  event 
intended  to  be  secured ;  that  the  half  freight  was 
therefore  recoverable  as  liquidated  damages ;  and 
that  it  was  unnecessary  for  the  plaintiff  to  give 
evidence  of  any  actual  damage  sustained  by  ham. 
Sparrow  v.  Paris,  7  H.  &  N.  594  ;  31  L.  J.,  Ex. 
137  ;  8  Jur.,  N.  S.  391  ;  5  L.  T.  799. 

When  a  contract  was  made  in  the  following 
terms :  "  We  undertake  to  ship  for  you  by  the 
Warrior  Queen,  guaranteeing  that  she  sails  not 
later  than  the  first  week  in  July,  or  forfeit  28, 6d. 
per  ton,  300  or  400  packages,  one-third  yam,  at 
a  through  rate  of  42#.  6r/.,  free  of  commission, 
provided  they  are  forwarded  per  M.  &  Co.,  on  or 
before  the  29th  inst. ; "  and  the  defendant,  in 
answer  to  a  declaration  for  breach  of  the  contract 
by  reason  of  the  nonshipment  of  a  portion  of  the 
packages  so  sent,  pleaded  the  payment  of  2s,  6d. 
per  ton  on  the  packages  as  and  for  the  forfeit 
according  to  the  agreement : —Held,  that  the 
plea  was  good.    Heugh  v.  Escofiihe^  4  L.  T.  517. 

iv.  Capacity, 

Deseription  or  Warranty.] — To  an  action  for 
not  loading  a  ship  according  to  the  terms  of  a 
charterparty,  in  which  the  shipowner  was  de- 
scribed as  "  of  the  ship  A.,  of  the  measurement 
of  180  to  200  tons,  or  thereabouts,"  the  charterer 
pleaded  that  by  the  charterparty  the  ship  was 
warranted  to  be  of  the  measurement  of  180  tons 
to  200  tons,  or  thereabouts ;  and  that  the  ship 
was  of  a  measurement  greatly  and  unreasonably 
exceeding  200  tons,  and  was  not  of  the  measure- 
ment of  180  tons  to  200  tons,  or  thereabouts ; 
whereupon  he  did  not  load : — Held,  that  the  plea 
was  not  proved,  inasmuch  as  the  statement  of 
tonnage  in  the  charterparty  was  matter  of  de- 
scription only,  and  did  not  amount  to  a  warranty. 
Barker  v.  Windle,  6  El.  &  Bl.  675 ;  25  L.  J., 
Q.  B.  349  ;  2  Jur.,  N.  S.  1069— Ex.  Ch. 

A  cargo  of  guano  was  shipped  from  the  Chincha 
Islands  to  London,  by  the  Oriente.  The  Oriente, 
having  become  disabled,  put  into  Valparaiso,  was 
condemned,  and  her  cargo  taken  out  of  her.  The 
captain,  **  for  account  and  risk  of  the  owner  of 
the  cargo,"  chartered  the  Fairy  Queen  to  take  on 
"  the  cargo  brought  by  the  Oriente,  being  470 
tons  more  or  less,  not  exceeding  what  she  can 
reasonably  stow,"  at  the  rate  of  5/.  2s,  6d.  per 
ton.  The  owner  of  the  cargo  had  an  agent  at 
Valparaiso,  of  which  the  captains  of  the  Oriente 
and  the  Fairy  Queen  were  aware,  but  no  reference 
was  made  to  him.  After  the  guano  had  been 
loaded  on  board  the  Fairy  Queen,  the  captain  of 
that  vessel  said  that  he  had  not  more  than  350 
tons  on  board  ;  and  ultimately  the  captain  of  the 
Oriente  agreed  that  freight  should  be  paid  on  the 
full  quantity  of  guano  mentioned  in  the  charter- 
party  ;  and  in  order  to  carry  out  the  agreement, 
a  bill  of  lading  was  signed  by  the  captain  of  the 
Fairy  Queen,  making  the  guano  deliverable  to 
M.  &  Co.,  the  agents  for  the  general  average 
settlement  of  the  Oriente,  or  their  assigns,  he  or 
they  paying  freight  for  the  guano  as  470  tons,  as 
per  charterparty : — Held,  that  the  charterparty 
contained  no  warranty  that  the  cargo  amounted  to 


1349 


SHIPPING— CAartcrparty. 


1350 


470  tons  more  or  less ;  and  therefore  the  owners 
of  the  cargo  were  not  liable  under  the  charter- 
party  for  not  loading  a  fall  cargo.  Oibbs  v.  Orey, 
2  H.  &  N.  22  ;  26  L.  J.,  Ex.  286  ;  3  Jar.,  N.  S.  543. 

Condition  Precedent.]— Where,  by  a  charter- 
party  made  at  Liverpool  for  a  voyage  from 
Liverpool  to  Sydney,  the  charterer  agreed  to  pay 
for  the  use  and  hire  of  the  ship,  in  respect  of  the 
voyage,  1,550Z.  in  fall,  on  condition  of  ner  taking 
a  cargo  of  not  less  than  1,000  tons  of  weight  and 
measurement : — Held,  that  the  stipulation  or 
condition  of  the  ship  taking  a  cargo  of  not  less 
than  1,000  tons  of  weight  and  measurement  was 
not  a  condition  precedent ;  and  that,  even  if  it 
was  so  originally,  the  charterer  having  had  a 
substantial  part  of  the  consideration  for  his  pro- 
mise to  pay,  could  not  plead  it  in  bar.  Ihi^t  v. 
Dowie,  32  L.  J.,  Q.  B.  179  ;  9  Jar.,  N.  S.  1322  :  8 
L.  T.  244.  Affirmed,  5  B.  &  S.  20;  34  L.'j., 
Q.  B.  127 ;  13  W.  R.  469— Ex.  Ch. 

Measarement  of  Cargo,  howaicertained.]— By 

a  charterparty  it  was  agreed  that  "  a  ship  should 
load  a  cargo,  and  proceed  to  a  port  in  Great 
Britain,  and  deliver  the  same  on  being  paid 
freight  at  and  after  the  rate  of  35«.  per  180 
English  cubic  feet  taken  on  board,  as  per  Gothen- 
burg custom  :  "—Held,  that  the  freight  was  to 
be  ascertained  by  measuring  the  cargo,  accord- 
ing to  the  method  used  at  Gothenburg,  and  not 
according  to  the  method  used  at  the  port  of  dis- 
charge. The  Skandinav,  61  L.  J.,  P.  93— C.  A. 
Reversing  60  L.  J.,  P.  46. 

As  to  Weight.] — By  a  charterparty  made  at 
Liverpool  for  a  voyage  from  Liverpool  to  Sydney, 
the  charterer  agreed  to  pay  for  the  use  and  hire 
of  the  ship,  in  respect  of  the  voyage,  1,550Z.  in 
full,  on  condition  of  her  tfdcing  a  cargo  of  not 
Jess  than  1,000  tons  of  weight  and  measurement : 
— Held,  that  1,000  tons  of  weight  and  measure- 
ment meant  1,000  tons  of  a  cargo  of  goods  in  the 
ordinaiy  proportions  of  the  port  of  lading,  viz., 
one-third  weight  and  two-thirds  measurement, 
and  not  as  for  the  Sydney  market,  in  which  the 
proportion  is  two-thirds  weight  and  one-third 
measurement.    Putt  v.  Dowie,  supra. 

In  Freeh  or  Salt  Water.]— A  charterparty  con- 
tained a  guarantee  that  a  vessel  should  carry  3,000 
tons  dead  weight  upon  a  draught  of  twenty-six  feet 
of  water : — Held,  that  both  parties  to  the  charter 
must  have  contemplated  loading  a  cargo  in  the 
river,  and  that,  consequently,  the  guarantee  would 
apply  to  fresh  as  well  as  to  salt  water.  The  Nor- 
way,  3  Moore,  P.  C.  C,  N.  S.  245  ;  B.  &  L.  404  ; 
11  Jur.,  N.  S.  892 ;  13  L.  T.  60  ;  13  W.  B.  1085. 

3.  Exemptions  fbom  Liability. 

"Perils  of  the  Seas."] — ^Where  there  is  an  ex- 
ception in  a  charterparty  of  perils  of  the  sea,  a 
loss  from  the  ship's  running  foul  of  another  by 
misfortune  is  witnin  the  exception,  and  is  a  loss 
by  perils  of  the  sea.   Buller  v.  Fisher,  3  Esp.  67. 

A  vessel  chartered  for  a  voyage  from  the  Cape 
to  Hondeklip  Bay ,  there  to  load  a  cargo  of  copper 
ore,  and  proceed  therewith  to  Swansea,  having 
loaded  part  of  her  cargo,  received  damage  to  her 
capstan  in  a  storm,  such  that  she  was  unable  to 
load  the  rest  of  her  cargo,  120  tons,  which  were 
ready,  until  the  damage  was  repaired.  The 
master,  instead  of  running  for  the  Cape,  180  miles 


distant,  where  the  damage  could  have  been  re- 
paired, proceeded  to  St.  Helena,  1,800  miles  difrt 
tant,  expecting  to  be  able  to  repair  there,  and  in* 
tending  to  return  for  the  rest  of  the  cargo  ;  but 
not  being  able  to  get  repairs  at  St.  Helena,  he 
proceeded  to  Swansea  with  a  cargo  short  of  the 
120  tons.  The  shipowner  having  sued  the  under- 
writer upon  a  policy  of  insurance  upon  chartered 
freight,  as  for  a  total  loss  of  freight  upon  the 
120  tons  by  perils  of  the  sea,  the  juiy  found  that 
the  master  acted  throughout  as  a  prudent  owner, 
uninsured,  would  have  acted: — Held,  that  the 
shipowner  could  not  recover,  for  that  the  master 
was  not  prevented  by  perils  of  the  seas  from  pro- 
curing repairs  and  earning  the  freight.  Phupot 
V.  Swann,  11  C.  B.,  N.  S.  270  ;  30  L.  J.,  C.  P. 
368  ;  7  Jur.,  N.  S.  1291  ;  5  L.  T.  183. 

The  exception  in  a  charterparty  of  perils  of 
the  sea  applies  not  only  to  the  voyage  contracted 
for,  but  also  to  the  preliminaiy  voyage  to  the 
port  of  loading.  Hudson  y.  Hill,  43  L,  J.,  C.  P. 
273  ;  30  L.  T.  555. 


Condemnation.] — The  capture  of  a  char- 


tered ship,  and  condemnation  and  sale  by  a  de- 
cree of  a  Vice-admiralty  court,  do  not,  if  the 
decree  is  reversed  by  the  Court  of  Appeal 
(although  more  than  three  years  afterwaras), 
with  costs  and  damages,  amount  to  a  prevention 
by  the  perils  enumerated  in  the.charter ;  but  the 
shipowner  is  bound  to  perform  his  contract  or  to 
pay  damages.    TJie  Xewport,  Swabey,  335 — P.  C. 


Duration  of  Exception.] — ^A  charterparty 


provided  that  a  ship  should  proceed  from  a  port 
where  she  was  lying  to  a  usual  loading-plape,  and 
there  load  a  full  and  complete  cargo,  and  proceed 
to  a  certain  other  port.  The  charterparty  con- 
tained a  clause,  "The  act  of  God,  the  Queen's 
enemies,  restraints  of  princes  and  rulers,  fire,  and 
all  and  every  other  dangersand  accidents  of  the 
seas,  and  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever,  during  the  voyage, 
always  excepted : " — Held,  that  the  passage  from 
the  port  where  the  ship  lay  to  a  usual  place  of 
loading  was  part  of  the  voyage,  and  within  the  ex- 
ception. Barker  v.  JV  Andrew,  18  C.  B.,  N.  S, 
759  ;  34  L.  J.,  C.  P.  191 ;  11  Jur.,  N.  S.  637  ;  12 
L.  T.  469  ;  13  W.  R.  779. 

"  Perils  of  Navigation."]— H.,  by  a  charter- 
party,  engaged  a  vessel  of  u.,  name  to  be  g^ven 
up  by  G.  to  H.  as  soon  as  known,  the  vessel  to 
proceed  from  the  port  of  Hull  to  the  port  of 
Alexandria,  with  liberty  to  G.  to  ship  cargo  on 
the  outward  voyage  to  Alexandria,  and  to  call  at 
intermediate  ports ;  the  ship  on  arriving  at  the 
port  of  Alexandria  to  take  in  a  cargo  to  be 
shipped  by  H.'s  agents  and  proceed  with  the 
same  at  a  certain  stipulated  rate  of  freight  to  be 
paid  by  H.  to  G.  to  the  ports  of  Hull  or  London. 
The  ship  was  to  arrive  at  Alexandria  within  three 
weeks  of  November  15th,  1870,  but  the  charter- 
party  contained  the  usual  exceptions  as  to  perils 
of  navigation.  The  ship  did  not  arrive  at  the 
port  of  Alexandria  until  considerably  after  the 
margin  of  time  allowed  by  the  charterparty, 
whereby  H.,  by  losing  the  market  for  his  cargo, 
sustained  damage.  The  delay  was  caused  by 
perils  of  navigation  within  the  exception  clause 
of  the  charterparty  arising  on  the  outward  voy- 
age from  Hull  to  Alexandria  to  take  in  H.'s 
cargo.  G.  pleaded  the  exception  and  the  delay  : 
— Held,  that  the  plea  afforded  an  answer  to  tha- 
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also  Seeger  v.  Butlue,  8  C.  B.,  N.  S.  46 ;  29  L.  J, 
C.  P.  263 ;  6  Jur.,  N.  S.  1095.    Affirmed,  8  C.  B., 
N.  S.  72 ;  30  L.  J.,  C.  P.  65 ;  7  Jar.,  N.  B.  239  ; 
9  W.  R.  166— Ex.  Ch. 


On  Termfl  of  Sub-eharter— Notioe  of  Lien.] 


— A  shipper  who  has  loaded  on  the  terms  of  a 
sab-charter  is  not  affected  by  notice  of  a  stipa- 
lation  in  the  original  charter-party  that  the 
owner  is  to  have  "  a  lien  on  the  cargo  for  arrears 
of  hire."  He  has  a  right  to  have  bills  of  lading 
signed  on  the  terms  of  the  sab-charter.  Thartis 
Sulphur  and  Copper  Mining  Company  v.  Culli' 
ford,  22  W.  R.  46. 

Obligation  to  inquire  as  to  Existence  of 

Bills  of  Lading.] — The  goods  of  a  shipper  in  a 
general  ship  are  not  affected  by  a  clause  in  a 
charterparty  of  which  he  has  no  notice  or  know- 
ledge, giving  the  shipown^  a  lien  on  all  cargo 
and  freight  for  arrears  of  hire  due  under  the 
charterparty.  Semble,  the  fact  that  no  bills  of 
lading  were  given  for  the  goods  makes  no  differ- 
ence in  this  respect  as  to  the  rights  and  liabili- 
ties  of  the  parties.  T.  hired  a  ship  from  M.,  and 
by  the  charterparty  gave  M.  a  lien  on  all  cargo 
and  freight  for  arrears  of  hire.  T.  advertised 
the  ship  as  a  general  ship,  and  gave  no  notice  of 
^he  charterparty.  B.  shipped  goods  and  obtained 
a  receipt,  but  no  bill  of  lading.  The  hire  being 
in  arrears,  M.  detained  the  goods  of  6.  for  the 
whole  of  the  arrears : — Held,  that  M.  was  not 
entitled  to  detain  the  goods  of  B.,  and  that  6. 
was  entitled  to  damages  for  their  detention. 
The  Stomoway,  51  L.  J.,  Adm.  27  ;  46  L,  T.  773  ; 
4  Asp.  M.  G.  629. 

To  obtain  Consniar  Kanifest.] — In  an  action 
by  the  owners  of  a  vessel  against  a  charterer, 
the  declaration  alleged  that  it  was  customary  at 
Liverpool  for  the  shippers  of  goods  by  vessel  to 
make  out  for  the  captain  a  correct  copy  of  each 
bill  of  lading,  and  that  the  shippers  of  the  cargo 
did  make  out  copies  of  eight  bills  of  lading  for 
the  captain,  and  did  deliver  the  copies  to  the 
charterer  for  the  captain,  and  that  it  was  neces- 
sary, as  the  charterer  knew,  for  the  purposes  of 
the  voyage,  that  before  sailing  a  consular  mani- 
fest should  be  made  out,  and  that  it  was  his  duty 
as  charterer,  and  having  in  his  possession  the  cap- 
tain's copies  of  the  bills  of  lading,  on  request  of 
the  owners  of  the  ship,  to  hand  over  and  give  all 
such  copies  for  the  purpose  of  enabling  a  complete 
consular  manifest  to  be  made  out,  and  that  he 
was  requested  to  do  so,  but  only  handed  over  six 
cut  of  the  eight  bills  of  lading : — Held,  that 
there  was  no  such  duty  as  alleged  to  hand  over 
the  copies  of  the  bills  of  lading,  and  that,  there- 
fore, tne  declaration  was  bad,  and  there  was  no 
cause  of  action.  Dutton  v.  PotoleSy  30  L.  J.,  Q.  B. 
169  ;  7  Jur.,  N.  S.  725  ;  3  L.  T.  695  ;  9  W.  R.  371. 
Afcmed,  2  B.  &  S.  174  ;  31 L.  J.,  Q.  B.  191 ;  8  Jur., 
N.  S.  970  ;  6  L.  T.  224  ;  10  W.  R.  408— Ex.  Ch. 

• 

As  to  Bill  of  Health.] — In  an  action  on  a 
charterparty,  in  which  the  shipowner  covenanted 
**  that  the  vessel  should  be  sufficiently  furnished 
with  everything  necessary  and  needful  for  the 
voyage  in  question,"  which  was  to  Cagliari,  in 
Sardinia : — Held,  that  it  was  his  duty  to  have 
a  bill  of  health  on  board ;  and,  the  charterer 
having  been  put  to  great  inconvenience  and 
expense  on  account  of  the  ship  not  being  pro- 
vided with  such  document,  that  the  shipowner 


was  responsible  for  the  loss  occasioned  thereby. 
Levy  v.  Costerton^  Holt,  167  ;  4  Camp.  389  ;  1 
Stark.  212. 

As  to  Passes.] — A  declaration  on  a  charterparty, 
whereby  it  was  agreed  between  the  owners  of  a 
vessel  called  the  Brevet  and  the  charterers,  stated 
that  the  vessel  should  sail  to  Melbourne,  and 
thence  procecKi  to  Callao,  Peru,  where  the  cap- 
tain should  report  his  arrivi^  ^^  ^*  ^  ^o* »  that, 
the  vessel  being  tight,  staunch,  strong  and  well 
conditioned  for  the  voyage,  G.  &  Co.  should  send 
the  captain  orders  for  loading  a  cargo  of  guano 
at  the  Chincha  Islands,  to  which  place  the  vessel 
should  at  once  proceed,  calling  on  her  way  at 
Pisco,  to  obtain  the  necessary  pass  to  load,  which 
should  be  given  to  the  captain  by  the  charterers' 
agent  free  of  expense,  within  twenty-four  hours 
of  his  application.  Breach,  that  the  charterers 
made  dd^ault  in  providing  the  agreed  guano,  and 
only  provided  an  insufficient  and  a  less  quantity. 
Plea,  that  Callao  and  the  Chincha  Islands  are  a 

f>art  of  the  republic  of  Peru,  and  that  by  the 
aws  of  that  republic,  a  vessel  proceeding  from 
Callao  to  the  Chincha  Islands,  for  the  purpose 
of  taking  on  board  a  cargo  of  guano,  is  obliged 
to  procure  from  the  government  a  written  pass 
so  to  do,  and  the  vessel  could  not  lawfully  have 
proceeded  from  Callao  to  the  Chincha  Islands 
without  such  pass ;  that  the  vessel  was,  after  her 
arrival  at  Callao,  surveyed  by  officers  of  that 
government,  and  the  government  did,  upon  the 
report  of  the  surveyors,  refuse  to  give  such  pass 
or  to  allow  the  vessel  to  proceed  to  the  Chincha 
Islands ;  and  thereupon  reparations  were  done 
to  the  vessel  by  the  owners  at  Callao,  and  the 
government  did  afterwards  give  a  written  pass 
for  the  vessel  to  proceed  to  the  island  to  take  in 
a  cargo  of  guano,  but  upon  the  condition  ex- 

Eress^  in  the  pass,  that  more  guano  should  not 
e  placed  on  board  than  would  make  the  vessel 
draw  eighteen  and  a  half  feet  of  water;  that 
the  vessel  did,  by  virtue  of  such  pass,  proceed  to 
the  Chincha  l^ands,  and  the  charterers  caused 
to  be  loaded  on  board  her  sufficient  guano  to 
make  her  draw  eighteen  and  a  half  feet  of  water, 
and  they  could  not,  without  violating  the  laws 
of  the  republic  of  Peru,  have  loaded  a  greater 
quantity,  and  if  they  had  done  so,  the  vessel  and 
cargo  would  have  been  liable  to  seizure  by  the 
government  :—Held,  that  the  plea  was  bad,  since 
the  obligation  was  on  the  charterers  to  procure 
the  proper  pass,  and  it  was  not  alleged  that  they 
were  prevented  from  so  doing  by  reason  of  the 
vessel  not  being  well  conditioned.  Kirk  v.  Gihhs, 
1  H.  &  N.  810  ;  26  L.  J.,  Ex.  209. 


6.  Pbrformance. 

a.  Nominating  Port. 

Duty  of  Captain  to  wait  for  Orders  at  Port  of 

Call.] — The  master  of  a  ship,  under  a  charter- 
party  to  load  a  cargo  at  a  foreign  port,  and 
thence  proceed  to  a  port  in  Great  Britain,  as 
ordered,  is  not  bound,  in  de&ult  of  orders,  to 
wait  at  the  foreign  port  until  he  has  communi- 
cated with  the  charterer.  Sievehing  v.  Maas^  25 
L.  J.,  Q.  B.  275  ;  2  Jur.,  N.  S.  426.  Affirmed,  6 
El.  &  Bl.  670  ;  26  L.  J.,  Q.  B.  358  ;  2  Jur.,  N.  S. 
516— Ex.  Ch. 


To  Obey  Directions  as  to  Plaoe  of  Dis- 


oharge.] — Under  an  open  charterparty  to  deliver 
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Void  or  Voidable  in  Xyent  of  War.]— The 
plaintiff  chartered  the  ship  Edgar  to  C.  by 
charterparty  in  which  it  was  agreed  that  the 
ship  after  completing  intermediate  employment 
< which  she  was  to  be  at  liberty  to  take)  should 
proceed  to  Galatz  for  orders  to  load  tiiere,  kc., 
and  being  so  loaded  proceed  to  Malta  for  orders. 
Upon  the  margin  of  the  charterparty  were  the 
words,  **  In  the  event  of  war,  blockade,  or  pro- 
hibition of  export  preventing  loading,  this 
charteiparty  to  oe  cancelled."  The  plaintifEs 
then  effected  a  policy  with  the  defendants  for 
the  insurance  of  the  freight  of  the  ship  against 
the  perils  of  the  sea,  restraint  of  princes,  &c. 
The  Edgar  sailed  for  Genoa  under  the  charter- 
party  on  the  1st  of  May,  1877,  war  having  been 
declared  by  Russia  against  Turkey  on  the  24th 
of  April.  Before  her  arrival  at  Genoa,  the  plain- 
tiffs ascertained  that  Russia  had  closed  the  ports 
of  loading  mentioned  in  the  charterparty.  The 
Edgar,  however,  discharged  her  cargo  and  took 
in  ballast  at  Genoa,  and  sailed  for  Constantinople, 
and  upon  her  arrival  there  on  the  28th  of  May, 
found  that  the  loading  ports  were  closed,  and 
that  there  was  no  reasonable  probability  of  their 
being  open  in  time  for  her  to  load  her  chartered 
cailgo.  She  therefore  did  not  proceed  farther 
towards  Galatz,  but  obtained  a  homeward  cargo 
at  a  freight  less  than  that  stipulated  for  by  the 
charterparty.  In  an  action  upon  the  policy  : — 
Held,  by  Oockburn,  G.  J.,  and  Manisty,  J.  (Lush 
J.,  dissenting),  that  the  plaintiffs  could  not  re- 
cover, for  according  to  the  true  construction  of 
the  charterparty  the  act  of  closing  the  ports  by 
the  Russian  government  was  a  prohibition  of  ex- 
port preventing  loading,  and  that  upon  the  hap- 
pening of  that  event  the  charterparty  came  to 
an  end — ^without  any  election  by  either  party. 
By  Lush,  J.,  that  the  effect  of  the  memorandum 
in  the  margin  was  to  make  the  charterparty 
voidable  only  at  the  option  of  either  party,  that 
neither  party  having  elected  to  avoid  it  the 
charterparty  continued  in  force  up  to  the  time 
when  the  loading  became  impracticable,  and 
that  the  plaintiffs  had  sustained  such  a  loss  of 
the  chartered  freight  as  to  entitle  them  to  re- 
cover. Adamgon  v.  Newc<utle  Steamnhip  IVeigkt 
Jnsurancfi  Association,  4  Q.  B.  D.  462  ;  48  L.  J., 
Q.  B.  670 ;  41  L.  T.  160 ;  27  W.  R.  818. 

And  gee  ca^es  XIII.  5.  Pebfobhance,  infra. 

Ship  DamageJ — In  a  charterparty,  between 
the  Bast  India  (>3mpany  and  the  owners  of  a 
ship  taken  into  their  service,  was  the  following 
clause :  "  But  nevertheless  the  part-owners 
shall  not  be  charged  with  any  sum  of  money  in 
respect  of  goods  damaged  on  board  the  ship, 
either  in  her  outward  or  homeward  bound  voyage, 
but  such  as  shall,  by  the  condition  and  appear- 
ance of  the  package  thereof,  or  by  some  other 
reasonable  proof,  appear  to  be  ship  damage." 
Part  of  the  homewara-bound  cargo  was  damaged 
in  a  storm  : — Held,  that  this  was  not  ship 
damage  within  the  meaning  of  the  clause, 
which  was  imputable  only  to  such  damage  as 
happens  by  the  insufficiency  of  the  ship,  or  the 
iicgligence  of  those  who  have  the  charge  of  her. 
Hast  India  Company  v.  Todd,  1  Bro.  P.  C.  405. 

Mistake  ai  to.] — Although  a  clause,  by  way 
of  condition  or  of  warranty,  contained  in  a 
charterparty,  cannot  be  got  rid  of  by  reason  of 
its  being  part  of  a  printSi  form,  not  adverted  to 
•expressly  by  the  parties,  and  intended  by  one 


of  them  to  be  omitted ;  yet,  if  the  other  party 
was  aware  at  the  time  that  it  could  not  be  com- 
plied with,  and  after  shewing  that  it  was  broken, 
treated  the  charter  as  subsisting,  it  will  afford 
him  no  defence  to  an  action  on  the  charter. 
Diofon  V.  Heriot,  2  F.  &  F.  760. 

ProTiaio&s  as  to  Lighterage— Writing  and 
Print.] — Charterers  agreed  with  a  shipowner  by 
charterparty  that  his  ship  should  load  at  Bar- 
badoes,  St.  Eltts,  or  Trinidad,  a  full  cargo  of  West 
India  produce,  "  to  be  brought  to  and  taken  from 
alongside  at  ^merchant's  risk  and  expense." 
These  words,  with  others,  were  in  print.  The 
charterparty  also  contained  the  words  ''cargo 
at  Trinidad  as  customarv."  These  words,  with 
others,  were  in  writing.  The  custom  at  Trinidad 
is,  that  the  ship  pays  for  the  lighterage,  and  the 
shipowner  allows  the  charterer  the  reaaonable 
expense  thereol  The  ship  loaded  at  Trinidad 
in  tJie  customary  manner,  but  the  captain  re- 
fused to  pay  the  lighterage,  whereupon  the  char- 
terers had  to  bear  the  expense  of  it : — Held, 
that  the  stipulation,  "  cargo  at  Trinidad  as  cus- 
tomary," worked  an  exception  to  the  stipulation 
as  to  IcMiding  at  merchant's  risk,  and  that  the 
charterers  were  entitled  to  recover  the  lighterage 
from  the  defendant.  8crutt(m  v.  Childs,  .36 
L.  T.  212. 

vii.  What  Evidence  Admitted  to  EaypJain, 

Coftom.] — By  a  charterparty,  made  at  Riga, 
the  ship  was  to  proceed,  with  a  cargo  of  tim^, 
to  Liverpool,  and  to  deliver  at  such  dock  there 
as  ordered  on  arrival.  On  arrival  at  Liverpool 
the  ship  duly  entered  into  dock,  but,  in  conse- 
quence of  the  crowded  state  of  the  dock,  was  un- 
able for  some  days  to  obtain  a  berth  alongside 
the  quay  from  which  she  was  allowed  to  dis- 
charge : — Held,  that,  in  an  action  for  demurrage, 
evidence  was  admissible  tending  to  shew  that, 
by  the  custom  of  the  port  of  arrival,  timber 
ships  were  not  considered  to  have  arrived  until 
they  had  obtained  a  discharging  berth  within  the 
dock.  SteawJthip  Company  "  Norden  "  v.  Demp- 
sey,  1  C.  P.  D.  664 ;  46  L.  J.,  C.  P.  764 ;  24 
W.  R.  984. 

Where  a  vessel  is  chartered  to  proceed  with 
cargo  to  a  "  safe  port  ...  as  ordered,  or  as 
near  thereto  as  she  can  safely  get,  and  always 
lay  and  discharge  afloat,"  the  master  is  not 
bound  to  discharge  at  a  port  where  she  cannot, 
by  reason  of  her  draught  ef  water,  "  always  lie 
and  discharge  afloat,"  without  being  lightened. 
Evidence  that  it  was  the  custom  at  the  port  of 
discharge  for  vessels  to  be  lightened  in  the  roads 
before  proceeding  into  the  harbour  held  to  lie 
inadmissible.  The  Alhamhra,  6  Adm.  D.  68; 
60  L.  J.,  Adm.  36  ;  48  L.  T.  636  ;  29  W.  R. 
655— C.  A. 

By  a  charterparty  the  vessel  was  to  deliver 
at  H.,  "  or  so  near  thereto  as  she  could  safely 
get ;  "  to  discharge  as  customary ;  the  cargo  to 
be  brought  to  and  taken  from  alongside  the 
ship  at  merchant's  risk  and  expense.  The 
draught  of  water  of  the  vessel  with  the  cargo  on 
board  was  too  great  to  allow  her  to  reach  H. 
The  nearest  point  to  which  she  could  safely  get 
was  S.,  where  the  merchant  refused  to  accept 
delivery  of  any  part  of  the  cargo.  In  order  to 
lighten  the  vessel,  part  of  her  cargo  was  dis- 
charged into  lighters  at  S.  and  sent  in  them  to 
H.    Her  owner  having  sued  the.  charterer  to  re- 
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cover  the  lighterage  expenses : — Held,  that  a 
defence  ailing  that  by  the  custom  of  the  port 
of  H.  the  defendant  was  not  bound  to  take  de- 
livery elsewhere  than  at  H.  was  bad  on  demurrer, 
inasmuch  as  it  sought  to  set  up  a  custom  incon- 
sistent with  the  written  contract,  and  that  the 
plaintiff  was  entitled  to  recover  the  lighterage 
expenses.  Hayton  v.  Ii*win^  5  C.  P.  D.  130 ;  41 
L.  T.  666  ;  28  W.  B.  665— C.  A. 

A.  engaged  with  B.  to  have  a  full  cargo  for 
the  ship,  the  rates  of  freight  for  which  would 
average  40«.  per  ton,  and  at  least  nine  cabin 
passengers,  passage-money  to  average  752.  The 
contract  was  fulfilled  as  to  the  passengers,  but 
the  average  rate  of  freight  for  goods  amounted  to 
30«.  only  per  ton.  A.  shipped,  however,  steerage 
passengers,  the  net  profits  from  whom  made  the 
average  earnings  of  the  ship  over  40«. : — Held, 
that  as  this  was  an  unusual  contract,  evidence 
was  not  admissible  to  shew  that  the  terms 
"  cargo  "  and  **  freight "  used  with  reference  to  the 
voyage  on  which  the  ship  was  engaged  would, 
by  the  general  usage  and  course  of  the  trade,  be 
considered  to  comprise  steerage  passengers,  and 
the  net  profit  arising  from  their  passage-money. 
LewU  V.  Marshall,  7  M.  &  Q.  729  ;  8  Scott, 
N.  B.  729  ;  13  L.  J.,  C.  P.  193  ;  8  Jur.  848. 


with  BUI  of  Lading.]— The  excepted 
perils  mentioned  in  the  charterparty  were  more 
numerous  than  those  in  the  bill  of  lading : — 
Held,  that,  under  the  circumstances,  both  in- 
struments together  contained  the  contract.  The 
San  Roman,  3  L.  B.,  Adm.  583  ;  41  L.  J.,  Adm. 
72  ;  26  L.  T.  948.  Affirmed,  6  L.  B.,  P.  C. 
301 ;  42  L.  J.,  Adm.  46  ;  21  W.  B.  393. 

A  vessel  was  chartered  to  carry  a  cargo  of 
coals  from  Cardiff  to  Bouen.  The  charterparty 
provided  that  the  liability  of  the  charterers 
should  cease  "  when  the  ship  is  loaded  and  ad- 
vance of  freight  with  demurrage  at  Cardiff 
Said.  Ship  to  have  a  lien  on  cargo  for  freight, 
ead  freight  and  demurrage."  The  bill  of  lading 
contained  no  restriction  on  the  liability  of  the 
charterers.  In  an  action  for  balance  of  freight : 
— Held,  that  the  charterparty  and  bill  of  lading 
must  be  read  together,  and  construed  according 
to  the  plain  meaning  on  the  face  of  them,  and 
that  the  charterers'  liability  ceased  on  perform- 
ance of  the  conditions  in  the  charterparty.  BaV' 
wick  V.  Bumyeat,  36  L.  T.  260  ;  25  W.  B.  395. 
See  also  Chdliehsen  v.  Stewart,  post,  col.  1368. 

With  Letters.] — ^A  charterparty  was  ex- 


plained and. construed  by  letters  for  the  purpose 
of  fixing  the  liability  under  it  upon  persons 
signing  the  charterparty  "  for  owners."  Adam* 
V.  Hall,  37  L.  T.  70. 

d.  Alteration,  Variation,  and  Canoellation. 

Authority  of  Agent.] — ^An  agent  at  a  foreign 
port  to  whom  a  ship  is  addressed  for  loading 
under  a  charterparty  has  no  implied  authority 
to  vary  the  contract  by  substituting  another  and 
a  distant  port  of  loading,  or  a  different  quality 
or  description  of  cargo.  Siekent  v.  Irving,  7 
C.  B.,  N.  8. 165  ;  29  L.  J.,  C.  P.  25  ;  6  Jur.,  N.  S. 
200. 

EfEeet  otj — The  stipulations  in  a  charterparty 
may  be  varied  by  subsequent  instructions,  which 
may  amount  to  a  new  contract  pro  tanto  ;  and 
an  insurance  of  freight  upon  a  new  voyage, 


though  different  from  that  described  in  the 
charterparty,  may  be  good.  SaU  v.  Brown,  2 
Dow,  367,  376. 

In  Margin.]  —  A  merchant  entered  into  a 
charterparty  in  the  following  terms :  "  It  is 
agreed  between  the  owner  of  the  good  ship 
Zwaan,  now  at  Amsterdam,  and  to  sail  from 
thence  for  Liveipool  on  or  before  the  16th  of 
March  next,  and  the  charterer,  that  the  ship, 
being  tight,  staunch  and  strong,  shall  with  all 
convenient  speed  be  made  ready,"  &c.,  as  in  the 
usual  printed  form  of  charterparty.  The  excep- 
tion was  as  follows :  **  Bestrictions  of  princes- 
and  rulers,  the  dangers  and  accidents  of  tne  seas 
and  navigation,  the  act  of  Qod,  fire,  pirates,  and 
enemies,  throughout  this  charterparty  always 
excepted."  After  the  signing  of  the  charter,  the 
broker  who  had  acted  for  the  owner  wrote  in 
the  margin,  to  come  after  the  words  "March 
next,"  "wind  and  weather  permitting,  with 
cargo  or  in  ballast,  for  ship's  benefit."  He  then 
took  the  charter  to  the  charterer,  and  told  him 
that  he  had  made  the  note  in  the  margin,  which 
he  said  did  not  affect  it.  The  charterer  said  that 
the  note  altered  the  matter,  and  he  did  not  know 
that  he  would  then  accept  the  charter  ;  and  he 
ultimately  refused  to  do  so.  The  ship  did  not 
sail  from  Amsterdam,  in  consequence  of  what 
was  admitted  to  be  "  the  act  of  God  :" — Held, 
that  the  charterparty  was  avoided  by  the  altera- 
tion so  made  in  the  margin.  Croockewit  v. 
Fletclier,  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  163. 

By  Parol.] — Assumpsit  lies  where  a  sealed 
charterparty  was  afterwards  altered  by  parol, 
where  me  subsequent  parol  contract  was  distinct 
from,  and  not  inconsistent  with,  the  contract  by 
deed  ;  being  anterior  to  it  in  point  of  time  and 
execution.  White  v.  Parkin,  12  East,  678  ;  and 
see  JDavies  v.  Hawkins,  3  M.  &  S.  488. 

Where  a  shipowner  covenanted  to  sail  from 
London  to  Gibraltar,  and  there  to  deliver  an 
outward  cargo,  and  receive  from  the  agents  of 
the  freighter  at  Gibraltar,  or  at  Malaga,  Cadiz  or 
Seville,  as  should  be  ordered  by  the  agents  at 
Gibraltar,  such  goods  as  they  might  load  on 
board  for  the  homeward  cargo,  and  that  tho 
vessel  should  return  direct  to  the  port  of  London, 
and  deliver  the  homeward  cargo  ;  and  the  agents 
at  Gibraltar  ordered  the  captain  to  proceed  to 
Cadiz,  at  which  place  other  agents  directed  by 
parol  that  the  homeward  cargo  should  be  de- 
livered at  Liverpool  instead  of  London  : — Held, 
that  the  shipowner  having  delivered  the  cargo 
at  Liverpool  could  not  recover  the  freight,  the 
substitution  by  parol  of  Liverpool  for  London 
being  inconsistent  with  the  covenant  contained 
in  the  charterparty.  Thomson  v.  Broum,  1  Moore, 
358  ;  7  Taunt.  666. 

Canoellation  by  Ship's  Husband.] — A  ship's 
husband  cannot  bind  his  owners  by  an  agree- 
ment to  cancel  a  charterparty,  and  pay  a  sum  of 
money  on  such  cancellation.  Thomas  v.  Leivijf 
or  Oxley,  4  Ex.  D.  18  ;  48  L.  J.,  Ex.  7 ;  39  L.  T. 
669;  27  W.  B.  111. 

e.  Oondltions  and  Warranties. 

i.  Classifieation  of  Vessel, 

What  ii.]— In  a  charterparty  made  at  New 
York,  between  British  subjects,  a  vessel  was 
described  as  '*  the  A  1  Br.  brig,  Hannah  Eastee, 
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of  Liverpool :" — Held,  that  this  deBcription  was 
a  warranty  by  the  owners  that  the  vessel  was  at 
the  time  classed  A  1  at  Lloyd^s  in  London. 
R(Htth  v.  MaeMillan,  2  H.  &  C.  750  ;  33  L.  J.,  Ex. 
88  ;  10  Jur.,  N.  S.  158  ;  9  L.  T.  541 ;  12  W.  R.  381. 

Not  Continniiig.] — A  description  in  a  charter- 
party  that  a  vessel  is  of  a  particalar  class  is  not 
a  continuing  warranty,  but  applies  only  to  the 
classification  at  the  time  the  charterparty  is 
made.  French  v.  Newgate,  3  C.  P.  D.  163  ;  47 
L.  J.,  C.  P.  361 ;  38  L.  T.  164  ;  26  W.  R.  430— 
€.  A. 

In  a  charterparty  the  ship  was  described  as 
newly  classed  "  A  1}.  Record  of  American  and 
Foreign  Shipping  Book."  The  ship  was  char- 
tered to  New  Orleans  to  load  cotton.  Soon  after 
her  arrival  there  the  certificate  of  her  classifica- 
tion was  cancelled,  and  the  charterers  were  in 
consequence  unable  to  obtain  insurances  on  the 
-cotton,  and  they  refused  to  load  the  ship.  In 
an  action  by  the  shipowners  against  the  char- 
terers for  breach  of  the  charterparty : — Held, 
that  there  was  no  breach  of  warranty  by  the 
shipowners,  because  the  statement  of  the  ship's 
classification  in  the  charterparty  was  a  warranty 
only  that  she  was  so  classed  at  that  time,  and 
not  that  she  was  rightly,  or  would  continue  so 
classed,  and  that  the  shipowners  were  entitled 
to  maintain  their  action.    Ih, 

The  description  of  a  vessel  in  a  charterparty 
as  A  1,  warrants  only  that  she  was  A  1  at  the 
time  of  making  the  charterparty,  not  that  she 
should  continue  to  be  so.  Hurst  v.  Ushome^  18 
0.  B.  144  ;  26  L.  J.,  C.  P.  209. 

ii.  Seaworthiness  and  Fitness  for  Cargo, 

Extent  of.] — If  a  chartered  vessel  is  seaworthy 
at  the  commencement  of  the  voyage,  but  is 
afterwards  damaged  by  perils  of  the  sea, 
though  the  owner  is  not  bound  to  repair  the 
vessel,  yet  if  he  elects  not  to  do  so,  he  ought  not 
to  proceed  with  the  vessel  in  the  unseaworthy 
condition.  Worms  v.  Storey ^  11  Ex.  427 ;  26 
L.  J.,  Ex,  1. 

A  shipowner  who  accepts  goods  which  he  is  to 
deliver  in  good  condition,  impliedly  contracts 
to  perform  the  voyage  in  a  ship  which  is  sea- 
worthy. Steel  V.  State  Line  Aeamship  Cam" 
pany,  3  App.  Cas.  72  ;  37  L.  T.  333. 

The  implied  warranty  of  seaworthiness  into 
which  the  owner  of  a  ship  enters  with  the  owner 
of  her  cargo,  attaches  at  the  time  when  the 
perils  of  the  intended  voyage  commence,  that  is, 
when  she  sets  sail  with  the  cargo  on  board  for 
her  port  of  destination;  and  this  warranty  is 
broken  if  she  is  then  unfit  to  encounter  these 
perils,  although  she  may  have  been  seaworthy 
whilst  lying  in  the  port  of  loading,  and  also  at 
the  times  of  starting  from  her  anchorage  for  and 
arriving  at  the  place  of  loading  appointed  by  the 
charterer,  and  of  commencing  to  take  on  board 
her  cargo.  Cohn  v.  Davidson^  2  Q.  B.  D.  466  ; 
46  L.  J.,  Q.  B.  306  ;  36  L.  T.  244 ;  26  W.  R. 
369. 

A  vessel  was  chartered  for  a  voyage  to  Dundee, 
from  the  port  of  Sunderland,  "wmere  she  was 
lying  in  a  seaworthy  condition.  Pursuant  to  the 
terms  of  the  charterparty,  and  by  the  orders  of 
the  charterer,  the  vessel  proceeded  to  a  wharf 
situate  in  the  port  of  Sunderland,  and  there 
loaded  on  board  a  cargo  of  cement.  At  the  time 
when  she  commenced  t^ing  in  the  cargo  she 


was  seaworthy  ;  but  by  the  time  of  setting  sail 
on  her  voyage  she  had  from  some  unknown 
cause  become  unseaworthy.  The  owners  of  the 
vessel  were  not  guilty  of  negligence  in  sending 
her  to  sea  in  the  condition  in  which  she  then 
was.  Soon  after  starting  from  Sunderland  she 
began  to  leak  ;  but  the  wind  being  fair  for  the 
voyage  to  Dundee,  the  master  resolved  to  keep 
his  course,  and  he  was  not  guilty  of  any  neg- 
ligence in  not  returning  to  Sunderland.  The 
vessel  did  not  reach  Dundee,  but  foundered  at 
sea,  and  the  cargo  of  cement  was  totally  lost : — 
Held,  that  the  warranty  of  seaworthiness  implied 
by  law  upon  entering  into  the  charterparty  had 
been  broken,  and  that  the  charterer  was  entitled 
to  recover  the  value  of  the  cai^  shipped  by  him 
on  board  the  vessel.    Ih, 

In  every  contract  for  the  conveyance  of 
merchandise  by  sea  there  is,  in  the  absence  of 
express  provision  to  the  contrary,  an  implied 
warranty  by  the  shipowner  that  his  vese^  is 
seaworthy.  Kopitoff  v.  Wilson,  1  Q.  B.  D.  377  ; 
46  L.  J.,  Q.  B.  436  ;  34  L.  T.  677  ;  24  W.  R  706. 

In  an  action  to  recover  damages  for  the  loss  of 
iron  armour-plates,  which  were  lost  on  |  board  a 
ship,  it  appeared  that  the  shipowners,  by  their 
servants,  stowed  the  ship,  and  that  during  rough 
weather  one  of  the  plates  broke  loose  and  went 
through  the  side  of  the  ship,  which  in  conse- 
quence was  lost.  At  the  trial  the  judge  told  the 
jury,  as  a  matter  of  law,  that  a  shipowner  war- 
rants the  fitness  of  his  ship  when  she  sails,  and 
not  merely  that  he  will  honestly  and  bonft  fide 
endeavour  to  make  her  fit,  and  left  to  them  the 
questions,  was  the  vessel  at  the  time  of  the 
sailing,  in  a  state,  as  regards  the  stowing  and  re- 
ceiving of  these  plates,  reasonably  fit  to  en- 
counter the  ordinary  perils  that  might  be 
expected  on  a  voyage  at  that  season  ?  secondly, 
if  she  was  not  in  a  fit  state,  was  the  loss  that 
happened  caused  by  that  unfitness  ? — Held,  that 
the  direction  was  right,  and  correctly  stated 
the  liability  of  a  shipowner,  even  though  he 
did  not  hold  himself  out  as  a  conmion  carrier.  Ih, 

In  the  contract  of  a  shipowner  to  carry  goods 
shipped  on  board  his  vessel,  there  is  no  implied 
condition  that  the  vessel  shall  be  seaworthy. 
Sohloss  V.  HeHot,  14  C.  B.,  N.  S.  69  ;  32  L.  J., 
C.  P.  211 ;  8  L.  T.  246  ;  11  W.  R  696. 

But  to  an  action  by  the  shipowner  against  the 
merchant  who  shipped  goods  on  board,  for  the 
latter's  share  of  an  average  loss,  it  is  a  good  plea, 
on  the  ground  of  avoiding  circuity  of  action,  to 
plead  that  the  ship  was  not  seaworthy  at  the 
commencement  of  the  voyage,  and  that  the  ave- 
rage loss  was  caused  and  arose  from  and  in  con- 
sequence of  such  unseaworthiness.    Ih, 

Throwing  up  Charter  by  BoMon  of  Unsea- 
worthiness of  Ship.]— A.  agreed  to  charter  a 
ship  for  twelve  months  after  the  completion  of 
her  then  present  voyage.  After  the  completion 
of  the  voyage  and  when  he  was  ready  to  load 
the  ship  she  was  detained  as  unseawoxthy ;  and 
the  repairs  were  not  finished  until  more  than 
two  months  after  the  completion  of  the  voyage : 
— Held,  that  the  charterer  was  entitled  to  throw 
up  the  charterparty.  Tully  v.  Howling,  2  Q.  B.  D. 
182;  46  L.  J.,  Q.  B.  388;  36  L.T.  163;  25  W.'R. 
290— C.  A. 

Fitness  for  Cargo.] — A  ship  was  chartered  to 
sail  to  Manilla  for  orders  to  load  there,  or  at 
Tloilo,  a  full  and  complete  cargo  of  sugar  in 
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bags,  hemp  in  compressed  bales,  -^  measure- 
ment goods,  and  therewith  to  sail  to  Cork,  &c., 
the  freight  to  be  at  the  rate  of  il.  2«.  6^.  for  dry 
sugar,  4/.  5«.  for  wet  sugar,  and  4/.  15«.  for  hemp 
or  measurement  goods ;  the  master  engaging 
that  the  vessel  before  and  when  receiving  cargo 
should  be  a  good  risk  for  insurance,  and  that 
during  the  voyage  he  would  take  all  proper 
means  to  keep  Uie  vessel  tight,  stauncn  and 
strong,  and  in  every  way  fitted  and  provided  for 
the  voyage.  At  Tioilo  the  charterer  provided  a 
fall  cargo  of  wet  sugar  in  bags.  In  the  course 
of  loading  it  was  found  that  the  quantity  of  mo- 
lasses which  had  drained,  and  which  might  have 
been  expected  to  drain,  from  the  wet  sugar  was 
60  great  as  to  render  the  ship  unseaworthy  un- 
less removed,  and  that  the  ship's  pumps  were 
unable  to  remove  it.  The  ship  was  in  all  other 
respects  seaworthy,  but  could  not  have  been 
rendered  seaworthy  for  that  cargo  without  a  de- 
lay which  would  have  frustrated  the  objects  of 
the  voyage  : — Held,  tha,t  the  charterer  was  en- 
titled under  the  charterparty  to  supply  a  full 
idttgo  of  wet  sugar,  and  to  have  a  ship  provided 
which  was  fit  for  such  a  cargo.  Stanton  v. 
Richardson,  45  L.  J.,  C.  P.  78  ;  33  L.  T.  193  ;  24 
W.  R.  324— H.  L.  Aflarming  S,  C,  in  Ex.  Ch.,  9 
Li.  R.,  C.  P.  290. 

There  is  no  undertaking  on  the  part  of  a  ship- 
owner that  his  vessel  (if  really  fit)  shall  be  free 
from  suspicion  of  unfitness  to  receive  a  cargo  on 
board.  Totose  v,  Ilendersan,  4  Ex.  890 ;  19  L.  J., 
Ex.  163. 

Damages.] — ^A  ship  was  chartered  and  put 
up  at  tibe  Mauritius  as  a  general  ship,  and 
received  on  board  sugars  consigned  to  London. 
In  consequence  of  the  unseaworthiness  of  the 
ship  she  was  forced  to  return  to  the  Mauritius, 
and  part  of  the  sugars  which  were  damaged  was 
there  landed  and  sold.  The  owners  of  the  sugars 
brought  actions  against  the  charterers  for  the 
short  delivery.  They  having  no  defence  suffered 
judgment  by  default,  and  attended  the  execution 
of  tiie  writs  of  inquiry.  The  owner  of  the  vessel 
had  notice  of  the  actions  and  of  each  step  therein, 
and  was  invited  to  take  upon  himself  the  defence, 
which  he  declined  to  do  : — Held,  that  the  char- 
terers were  entitled  to  recover  the  sums  paid  by 
them  in  those  actions,  and  also  the  costs  incurred 
by  them  therein.  Blyth  v.  Smith,  6  Scott,  N.  R. 
360  ;  5  M.  &  G.  405  ;  12  L.  J.,  C.  P.  203  ;  7  Jur. 
«48. 

Declaration  for  freight  on  a  charterparty. 
whereby  the  ship  being  tight  and  every  way 
fitted  for  the  voyage  should,  at  Sunderfand,  load 
a  cargo  of  coals  and  proceed  to  Constantinople, 
being  paid  freight  on  the  quantity  delivered, 
^'  one-fourth  of  the  freight  to  be  advanced  to  the 
owners'  agent  in  London,  on  the  ship  having 
sailed,  less  five  per  cent,  thereon  for  assurance, 
interest  and  commission."  Averment,  that  the 
defendant  caused  the  ship  to  be  loaded  with  a 
cargo  of  coals,  and  "  that  she,  being  so  loaded, 
sailed  for  C.  pursuant  to  the  charterparty." 
Plea,  that  the  ship  was  not,  at  the  commence- 
ment of  the  voyage,  tight  and  every  way  fitted 
for  the  voyage,  and  that  by  reason  thereof  the 
ship  and  cargo  were  lost ;  and  a  second  plea, 
that  after  the  ship  sailed,  the  plaintiff  was  guilty 
of  negligent  and  improper  conduct  with  regard 
to  the  management  of  the  ship,  by  reason  whereof 
the  ship  and  cargo  were  lost : — Held,  that  the  first 


plea  was  not  a  good  plea  in  avoidance  of  circuity 
of  action,  as  the  damages  sustained  by  the  defen- 
dant were  not  necessarily  identical  in  amount 
with  the  sum  claimed  by  the  plaintiff ;  but  that 
it  was  a  bar  to  the  action,  on  the  ground  that 
the  advance  on  the  freight  had  never  become 
payable.  Thompson  v.  Gillespy,  6  El.  k  Bl.  209 ; 
24  L.  J.,  Q.  B.  340  ;  1  Jur.,  N.  S.  779. 

iii.  Position  and  Sailing  of  Vessel, 

Poiitioii  of  Ship.]— -By  a  charterparty  it  was 
agreed  that  the  ship  Ceres,  of  the  measurement, 
&c.,  *' expected  to  be  at  Alexandria  about  the 
15th  of  December,"  being  tight,  &c.,  "should 
with  all  convenient  speed  "  sail  and  proceed  to 
that  port,  and  there  receive  from  the  charterers 
a  cargo  of  cotton  seed.  In  an  action  against  the 
owner,  the  breach  alleged  in  the  declaration 
was,  that  the  ship  was  not  expected  to  be  at 
Alexandria  about  the  15th  of  December,  1871, 
but  was  then  in  such  part  of  the  world  and 
under  such  engagements  that  she  could  not  per- 
form those  engagements  and  arrive  at  Alexandria 
about  the  said  day : — Held,  a  good  breach,  the 
descriptive  statement  amounting  to  a  warranty 
that  the  ship  was  in  such  a  position  that  she 
might  reasonably  be  expected  to  arrive  at  Alex- 
andria by  the  day  named.  Curhling  v.  Massey, 
8  L.  R.,  C.  P.  395  ;  42  L.  J.,  C.  P.  153  ;  28  L.  T. 
636  ;  21  W.  R.  680. 

A  plea,  that,  at  the  time  of  making  the  charter- 
party,  the  ship  was,  to  the  charterer's  knowledge, 
engaged  for  a  certain  voyage,  and  that  tiie 
charterparty  was  made  subject  to  a  condition 
that  she  should  with  all  convenient  speed  fulfil 
her  engagement  and  then  proceed  to  the  port  of 
loading,  and  that  she  did  so,  is  a  good  plea.    Jh, 

<<  Ship  now  at  Rangoon."]— In  an  action  by 
the  vendors  against  their  vendees  for  refusal  to 
accept,  evidence  was  given  to  shew  the  circum- 
stances under  which  the  contract  was  made,  and 
that  it  was  of  vital  importance  that  the  vessel 
should  be  in  the  port  named  at  the  time  of 
making  the  contract.  The  jury  found,  that  the 
condition  "  Ship  now  at  Rangoon,"  had  not  been 
fulfilled,  and  that  it  was  a  condition  absolutely 
vital : — Held,  that  it  was  rightly  left  to  the  jury 
to  say  under  what  circumstances  the  contract 
was  made,  and  that  tbc  words  "  Ship  now  at 
Rangoon"  amounted  to  a  warranty  justifying 
the  defendants  in  saying  that  there  'had  been  a 
failure  of  performance  of  a  condition  precedent 
and  in  refusing  to  carry  out  the  contract.  Oppen- 
lieim  V.  Fraser,  34  L.  T.  524. 

Held,  also,  that  the  finding  of  the  jury  was 
rightly  taken  as  an  element  in  enabling  the 
court  to  say  that  the  words  amounted  to  a  con- 
dition prcosdent.    Ih, 

"How  in  port."]— By  a  charterparty,  dated 
London,  the  19th  of  October,  1860,  A.'8  ship  was 
chartered  to  B.  as  follows  :  "  It  is  this  day  mu- 
tually agreed  between  A.,  owner  of  the  good  ship 
or  vessel  called  the  M.,  of  420  tons  or  thereabouts, 
now  in  the  port  of  Amsteixlam,  and  B.  of  London, 
merchant,  that  the  ship  being  tight,  staunch, 
strong,  and  every  way  fitted  and  ready  for  the 
voyage,  shall,  with  all  possible  despatch,  proceed 
direct  to  Newport,  Monmouthshire,"  and  there 
take  in  cargo.  On  October  15th  the  ship  was  at 
Nieuwediep,  sixty-two  miles  from  Amsterdam, 
and  not  in  the  port  of  Amsterdam,  and  under 
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&yoarablc  circumstances  would  have  reached 
the  docks  at  Amsterdam  in  twelve  hours  more, 
but  in  consequence  of  contrary  winds  and  the 
absence  of  steam-tug  power,  she  remained  at 
Nieuwediep  over  the  19th  of  October,  and  did 
not  reach  the  docks  till  the  23rd  of  October.  She 
discharged  her  cargo  with  all  possible  dispatch, 
was  immediately  made  ready  for  sea,  and  pro- 
ceeded direct  to  Newport,  where  she  arrived  on 
the  1st  of  December.  B.  altogether  refused  to 
load  the  ship  : — Held,  that  the  words  "  now  in 
the  port  of  Amsterdam,"  in  the  charterparty,  im- 
ported a  warranty,  and  that  as  the  ship  was  not 
in  the  port  of  Amstei'dam  at  the  time  when  the 
chart«rparty  was  made,  he  was  justified  in  say- 
ing that  there  had  been  a  failure  of  performance 
of  a  condition  precedent,  and  in  refusing  alto- 
gether to  carrj'  out  the  contract.  Behn  v.  Bur- 
ness,  3  B.  &  S.  751  ;  32  L.  J.,  Q.  B.  204  ;  9  Jur., 
N.  S.  620  ;  8  L.  T.  207  ;  11  W.  R.  496— Ex.  Ch. 

Time  for  Sailing.] — To  an  action  for  not 
loading  a  vessel,  in  pursuance  of  the  terms  of 
a  chai^rparty,  the  defendant  pleaded  that  it 
was  agreed  by  the  charterparty,  between  the 
plaintiff,  original  charterer  of  the  good  ship 
called  the  Dove,  A  1,  of  the  measurement  of  149 
tons  or  thereabouts,  now  at  sea,  having  sailed 
three  weeks  ago  or  thereabouts,  and  the  defen- 
dant, that  the  ship,  being  tight,  staunch,  &c., 
should  proceed  to  MarseiUes  (after  having  de- 
livered her  cargo  at  Genoa),  and  there  load 
goods  of  the  defendant,  and  therewith  proceed 
to  a  safe  port  in  the  United  Kingdom,  calling  at 
Cork  or  Falmouth,  for  a  certain  rate  of  freight, 
thirty  working  days  to  be  allowed,  Sundays  ex- 
cepted. The  plea  then  averred,  that  time  was 
an  essential  and  material  part  of  the  contract ; 
and  the  probable  situation  of  the  ship,  with 
reference  to  the  date  of  her  sailing  and  the 
object  of  her  voyage,  was  also  an  essential  part 
of  the  contract ;  and  that,  in  point  of  fact,  at 
the  time  of  making  the  charterparty,  the  ship 
had  not  sailed  three  weeks,  but  a  materially  and 
unreasonably  later  time,  of  which  the  defendant 
had  no  notice  or  knowledge,  for  which  cause  the 
defendant  neglected  and  refused  to  load  the 
ship  : — Held,  that  the  time  at  which  the  ship 
sailed  was  material,  and  that  the  statement  in 
the  charterparty  amounted  to  a  warranty.  Ollive 
v.  Booker,  1  Ex.  416  ;  17  L.  J.,  Ex.  21. 

It  was  agreed  by  charterparty  that  a  vessel 

should  sail  to  Sydney    —    Moreton  Bay,  and 

thence  proceed  to  Callao,  Peru,  where  the  captain 
should  report  his  arrival  to  G..  who  should  send 
the  captain  orders  for  loading  a  cargo  of  guano 
at  the  Chincha  Islands,  to  which  place  the  vessel 
should  at  once  proceed,  and  after  completing  her 
loading,  proceed  to  any  safe  port  in  the  United 
Kingdom ;  freight  to  be  paid  at  the  rate  of  4Z. 
sterling  per  ton  weight  of  guano.  **  The  owners 
guarantee  that  for  the  freight  of  4/.  per  ton,  the 
^ip  shall  be  dispatched  for  Australia  within 
twenty -one  days  after  arrival ;  if  detained  over 
twenty-one  days  3^  10«.  per  ton  to  be  the  rate  of 
freight ;  if  ordered  from  Sydney  to  Moreton  Bay, 
the  time  so  occupied  not  to  be  reckoned  in  the 
days  as  above.''  The  vessel  sailed  from  Liver- 
pool on  the  5th  July,  1853,  and  anchored  inside 
Sydney  Heads  on  the '25th  October,  1853.  She 
was  ordered  to  Moreton  Bay,  but  bad  weather 
and  the  insubordination  of  a  portion  of  the  crew 
prevented  the  vessel  from  leaving  Sydney  Har- 


bour until  the  4th  November,  when  she  pro- 
ceeded on  her  Toyage,  and  on  the  12th  anchored 
inside  the  Flanders  Hocks  and  outside  Moreton 
Bay.  She  was  taken  in  charge  of  a  pilot  of  the 
channel,  and  on  the  14  th  arrived  at  her  anchor- 
age, where  she  remained  until  the  5th  December. 
Some  of  the  crew  having  deserted,  and  others 
refused  to  work,  the  remainder  was  not  sufficient 
to  navigate  the  vessel  safely  to  Callao,  and  no 
addition  to  the  crew  could  be  procured  at  More- 
ton  Bay.  On  the  5th  December  the  master 
caused  the  anchor  to  be  got  up  and  the  sails  set 
by  the  men  who  were  willing  to  work,  with  Uie 
assistance  of  the  harbour-master  and  pilot's  crew^ 
and  the  vessel  proceeded  on  her  voyage  to  Callao, 
but  shortly  afterwards  stopped  from  the  wind 
failing.  During  the  night  several  of  the  seamen 
deserted.  On  tihe  6th  uie  vessel  proceeded  some 
distance  further,  when  the  greater  part  of  the 
crew  refused  to  proceed  to  Cadlao,  on  the  ground 
that  the  ship  was  not  sufficiently  mannei,  and 
they  compelled  the  captain  to  return  to  Sydney. 
The  vessel  arriyed  at  Sydney  on  the  18th  Decem- 
ber, and  remained  there  until  the  6th  January, 
1854,  when  she  sailed  to  Callao,  where  she  ulti- 
mately arrived  and  brought  home  a  cai^  of 
guano : — Held,  that  under  these  circumstances 
the  ship  was  not  dispatched  from  Australia 
within  twenty-one  days  after  her  arrival,  and 
consequently  that  the  owners  of  the  vessel  were 
not  entitled  to  the  freight  of  42.  per  ton.  Sharp 
V.  Oibbs,  1  H.  &  N.  801. 


Condition  precedent.]— Where  a  charter- 


party,  dated  6  th  of  February,  but  averred  not  to 
be  executed  till  the  15th  of  March,  contained  a 
covenant  by  the  owner  that  the  ship  should  and 
would  proceed  from  D.,  where  she  then  lay,  on 
or  before  the  12th  of  February,  on  her  outward- 
bound  voyage,  and  return,  &c.,  and  a  covenant 
by  the  freighter,  that,  in  consideration  of  every 
thing  above  mentioned,  he  would  pay  freight  for 
the  voyage  ;  the  voyage  being  averred  to  be 
performed,  and  the  freight  earned,  the  owner 
may  recover  for  it,  without  averring  that  the 
ship  sailed  on  or  before  the  12  th  of  February, 
such  covenant  that  the  ship  should  sail  on  or 
before  the  12th  of  February  being  either  no  con- 
dition precedent,  but  only  an  independent  cove- 
nant, for  breach  of  which  the  party  had  his 
remedy  in  damages  ;  or  not  of  the  substance  of 
the  contract,  wMch  wtis  for  the  performing  of 
the  voyage  for  which  the  ship  was  chartered,  and 
earning  the  freight ;  or  being  rendered  impos- 
sible to  be  performed  by  the  parties  themselves 
not  having  executed  the  deed  till  after  the  time 
appointed  for  doing  the  act,  and  thereby  dis- 
pensing with  the  performance  of  it.  Mall  v, 
Cazenovcy  4  East,  477  ;  1  Smith,  272. 

Stipulations  in  a  charterparty,  that  the  vessel, 
being  tight,  staunch  and  strong,  shall  sail  with 
convenient  speed,  and  within  a  reasonable  time, 
are  not  conditions  precedent  to  the  performance 
of  a  contract  to  load  on  the  part  of  the  charterer, 
although  if,  by  reason  of  the  non-compliance 
with  those  stipulations,  the  object  of  the  charter- 
party  and  of  the  voyage  was  wholly  frustrated, 
that  may  be  an  answer  to  an  action  tor  breach  of 
the  contract.  Tarrahochia  v.  Ilickie,  1  H.  &  N. 
183  ;  26  L.  J.,  Ex.  26. 

By  a  charterparty  it  was  agreed,  that  the  vessel 
should  proceed  to  Trieste,  and  there  load  a  full 
cargo  of  wheat,  and,  being  so  loaded,  should  there* 
with  proceed  to  a  port  in  the  United  Kingdom, 
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<*  the  vessel  to  sail  from  England  on  or  before  ] 
the  4th  of  February  then  next : " — Held,  that 
tbo  sailing  of  the  vessel  from  England  on  or 
before  the  day  named  was  a  condition  precedent 
to  the  owner's  right  to  sue  the  merchants  for  not 
providing  a  cargo  at  Trieste.  Qlaholm  v.  Hayetty 
2  Scott,  N.  R.  471  ;  2  M.  &  G.  257. 

The  defendant  chartered  a  ship  of  T.  from 
Sunderland  to  Barcelona  :  by  the  charterparty, 
half  the  freight  was  to  be  advanced  to  the  master 
on  his  signing  the  bills  of  lading.  T.,  being  in- 
debted to  the  plaintiff,  gave  him  an  order  on  the 
defendant,  requiring  the  defendant  to  pay  to  the 
plaintiff,  on  the  ship  "  being  loaded  and  sailed, 
out  of  the  advance,**  73/.  The  defendant  wrote 
at  the  foot  of  the  order,  that  he  agreed  to  the 
above.  The  vessel  being  loaded  and  in  a  fit  state 
for  sailing,  but  the  clearances  not  being  com- 
pleted, nor  the  bUls  of  lading  signed,  left  Sun- 
derland Harbour,  with  the  captain  on  board. 
She  crossed  the  bar  ;  and  the  captain  returned  to 
land,  in  order  to  get  the  papers  completed,  and 
sign  the  bills  of  l^ing  ;  he  signed  them,  and  got 
the  advance  of  freight  from  the  defendant,  who 
deducted  a  sum  to  meet  the  IZl,  The  vessel 
stood  off  and  on,  waiting  for  the  captain  ;  but  it 
being  found  that  she  had  been  injured,  she  re- 
turned into  Sunderland  Harbour  to  repair,  the 
captain  not  having  rejoined  her,  and  did  not 
afterwards  sail : — Held,  that  the  sailing  of  the 
vessel  was  a  condition  precedent  to  the  lia- 
bility of  the  defendant  to  pay  the  73/.  Hudion 
V.  Bilton,  6  El.  &  Bl.  665  ;  26  L.  J.,  Q.  B.  27  ;  2 
Jur.,  N.  S.  784. 

—^  **  Leave  Amsterdam.*']  —  A  ship  was 
chartered  to  "  sail  and  proceed  from  Amsterdam 
with  all  convenient  speed  to  Liverpool,  to  leave 
Amsterdam  not  later  than  all  March  .**  On  the  30th 
of  March  the  ship,  having  a  portion  of  her  ballast 
on  board,  left  the  docks  at  Amsterdam,  and  on 
the  same  evening  got  to  the  entrance  of  the 
North  Holland  Canal.  On  the  31st  of  March 
she  proceeded  to  Alkmaar,  where  she  remained 
during  the  1st  and  2nd  of  April,  taking  in  the 
remainder  of  her  ballast.  On  the  3rd  of  April 
she  proceeded  on  her  voyage,  and  quitted  Nieu- 
wediep,  and  arrived  at  Liverpool  on  the  17th  : — 
Held,  that  the  term  "  leave  Amsterdam  "  did  not 
mean  "sail  on  her  voyage  from  Amsterdam,'* 
and  consequently  the  stipulation  in  the  charter- 
party  had  been  complied  with.  Van  Baggen  v. 
Bmnes,  9  Ex.  543  ;  2  C.  L.  R.  543  ;  23  L.  J.,  Ex. 
218. 


Where  Aocident  within  Ezceptions.] — 


A  merchant  at  Liverpool  entered  into  a  charter- 
party  with  the  owner  of  the  ship  as  follows  :  **  It 
is  mutually  agreed  between  the  owner  of  the 
good  ship  Zwaan,  now  at  Amsterdam,  and  to  sail 
from  thence  for  Liverpool  on  or  before  the  15th 
of  March  next,  that  the  ship,  being  tight,  staunch 
and  strong,  shall  with  all  convenient  speed  be 
made  ready,**  &c.,  as  in  the  usual  printed  form 
of  charterparty.  The  exception  was  as  follows  : 
"  Restrictions  of  princes  and  rulers,  the  dangers 
and  accidents  of  the  seas  and  navigation,  the  act 
of  God,  fire,  pirates  and  enemies,  throughout 
this  charterparty  always  excepted.**  The  ship 
did  not  sail  from  Amsterdam  in  consequence  of 
what  was  admitted  to  be  "  the  act  of  God  :  ** — 
Held,  that  notwithstanding  the  words  "  through- 
out this  charterparty,"  the  sailing  of  the  ship 
from  Amsterdam  on  the  15th  March  was  a  con- 
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dition  precedent  to  the  obligation  of  the  charterer 
to  take  and  load  the  ship.  Croocliewit  y, 
Fletcher,  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  153.  See 
alto  easegjfost,  col.  1350. 


To  Sail  direct.]— By  a  charterparty  be- 


tween the  owner  and  the  captain  of  a  ship,  and 
the  charterer's  agent  abroad,  for  the  carriage  of 
timber  from  Riga  to  Portsmouth  at  a  stipulated 
rate  per  load,  the  former  bound  himself,  after 
receiving  his  cargo  on  board,  to  sail  with  the 
first  favourable  wind  direct  to  the  port  of  Ports- 
mouth. The  ship,  however,  unnecessarily  en- 
tered the  harbour  of  Copenhagen,  where  she  was 
detained  several  weeks,  by  means  whereof  the 
charterer  was  put  to  considerable  expense  in 
having  fresh  insurances  effected  upon  the  cargo. 
In  an  action  for  the  freight : — Held,  that  the 
covenant  to  sail  direct  to  Portsmouth  was  not  a 
condition  precedent ;  and  that  the  deviation 
could  not  be  given  in  evidence  either  as  a  bar  to 
the  action  or  to  diminish  the  damages.  Bom' 
mann  v.  Tooke,  1  Camp.  377. 

A  shipowner,  by  charterparty  of  October  20th, 
1832,  agreed  to  go  in  ballast  from  P.  to  St.  M.^ 
and  bring  back  a  cargo  of  fruit  dircct  to  L. ;  the 
charterer  was  to  be  allowed  thirty-five  running- 
days  for  loading  and  unloading,  to  commence  on 
December  1st  then  next ;  and  if  the  vessel  did 
not  arrive  at  St.  M.  by  the  31st  January,  1833, 
the  charterer  was  to  be  at  liberty  to  rescind  the 
charterparty  : — Held,  that  the  shipowner  was- 
bound  to  proceed  at  once  to  St.  M.,  and  was  not 
at  liberty  to  make  an  intermediate  voyage  for 
his  own  purposes,  although,  notwithstanding- 
such  intermeaiate  voyage,  he  arrived  at  St.  M. 
before  the  3l8t  January,  1833.  ]\P- Andrew  v.- 
Adams,  4  M.  &  Scott,  517  ;  1  6mg«  N.  C.  29. 


Waiver.] — By  a  charterparty  made  at 


Malta,  dated  the  24th  of  February,  1854,  the 
chartered  ship  was  described  as  "  coppered  Al ,. 
of  Malta,"  of  a  certain  measurement,  "  now  at 
anchor  at  this  port,**  and  it  was  agreed  that  she 
being  tight,  staunch,  and  strong,  and  properly 
manned,  and  every  way  fitted  for  the  voyage, 
should,  with  all  convenient  speed,  proceed  in 
ballast  to  Alexandria,  in  Egypt,  and  there  load 
from  the  charterer  a  cargo  of  beans  and  wheat.. 
At  the  date  of  the  charterparty  the  ship  was  not 
coppered,  nor  was  she  lying  at  anchor  in  port, 
nor  had  she  obtained  her  register.  She  was  an 
entire  new  vessel,  in  dry  dock,  her  coppering 
being  in  course  of  completion.  The  ship  wa» 
not  ready  to  sail  until  the  28th  of  March,  and, 
from  the  state  of  the  weather,  she  did  not  sail 
until  the  30th  of  that  month,  and  reached 
Alexandria  on  the  12th  of  April.  No  objection 
was  made  by  the  charterer  at  the  time  of  th& 
delay.  On  her  arrival  the  master  gave  notice  to 
the  charterer's  agent  there  that  he  would  be 
ready  to  receive  cargo  on  the  14th  of  that  month.. 
Before  the  ship's  arrival  at  Alexandria,  the  char- 
terer's agent  had  made  a  cession  to  the  charter- 
party,  and  the  agent  referred  the  master  to  the 
cessionary,  informing  him  that  his  principal  had 
nothing  more  to  do  with  the  charterparty  than 
to  guarantee  the  solvency  of  the  cessionary. 
Freights  had  fallen  considerably  below  the  rates 
named  in  the  charterparty  between  the  date  of 
the  charterparty  and  the  date  of  the  cession. 
The  cessionai-y  sought  to  invalidate  the  cession 
on  account  of  the  delay  in  the  arrival  of  the 
ship,  and  on  that  ground  refused  to  give  the  cap- 
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tain  any  cargo.  The  captain  refused  to  acknow- 
ledge the  cessionary  or  release  the  charterer,  but 
at  the  same  time  expressed  his  readiness  to  re- 
ceive a  cargo  from  any  one  under  the  order  of 
the  charterer's  agent.  The  ship  lay  at  Alexandria 
waiting  for  cargo  the  whole  of  her  lay  days  and 
the  ten  demurrage  days,  but  received  no  cargo 
from  the  charterer.  The  captain  afterwaids 
took  a  small  cargo  and  returned  to  Malta.  In 
an  action  brought  by  the  shipowner  against  the 
charterer  in  Malta : — Held,  first,  that  it  was  un- 
necessary to  determine  whether  the  completion 
of  the  coppering  of  the  ship  was  a  condition  pre- 
cedent or  not  to  the  maintaining  an  action 
against  the  charterer,  as  it  was  clear  that  that 
statement  had  reference  to  the  time  of  sailing 
and  not  to  the  date  of  the  charterparty.  Diniech 
V.  Qtrlett,  12  Moore,  P.  C.  C.  199. 

Held,  secondly,  as  to  the  stipulation  that  the 
ship  should  sail  '*with  all  convenient  speed," 
that  as  the  parties  had  not  expressly  stated  for 
themselves  m  the  charterparty  that  unless  the 
ship  sailed  on  a  specified  day  the  charterparty 
was  to  be  at  an  end,  and  as  the  charterer  re- 
sided at  Malta  and  had  made  no  objection  at  the 
time  to  the  delay,  or  had  given  evidence  that 
any  other  loss  than  that  occasioned  by  the  fall- 
ing of  freights  had  taken  place  in  consequence 
of  the  delay,  his  position  was  not  thereby 
altered,  and  an  action  was  therefore  maintainable 
against  the  charterer  upon  the  charterparty.  lb. 

To  Sail  with  Ckmvoy.] — The  owner  of  a  ship 
is  bound  by  a  representation  of  his  broker,  who 
put  up  the  ship  at  the  Boyal  Exchange,  and 
at  the  coffee-house,  as  a  general  ship  warranted 
to  sail  with  convoy,  and  distributed  handbills  to 
the  same  effect.  Runquist  v.  Ditchell,  3  Esp. 
64  ;  2  Gamp.  556,  n. 

To  Arrive  at  Port  of  Loading.] — Proviso  in  a 
charterparty,  that,  if  a  ship  did  not  arrive  at 
her  port  of  loading  on  or  before,  &c.,  unless  pre- 
vented by  stress  of  weather  or  unavoidable  im- 
pediment, the  freighter  should  not  be  obliged  to 
ship  a  cargo  : — Held,  that,  if  ordinary  diligence 
was  used  in  the  voyage  to  reach  the  port  of  load- 
ing, the  owners  were  within  the  exception  of  the 
proviso,  though  the  ship  was  delayed  till  after 
the  stipulated  time  by  causes  which  extraordinary 
exertion  might  have  counteracted.  Granger  v. 
Dent,  M.  &  M.  475. 

Where  a  ship  was  freighted  to  go  in  ballast  to 
Jamaica,  and  bring  home  a  cargo,  and  the 
freighter  undertook  to  provide  a  full  cargo  for 
her  in  time  for  the  July  convoy,  provided  she 
arrived  out  and  was  ready  by  the  25th  of  June  : — 
Held,  where  she  did  not  arrive  out  till  after  the 
25th  of  June,  that  the  freighter  was  entirely  dis- 
charged from  his  contract  to  furnish  a  cargo. 
Shadforth  v.  Higgin,  3  Camp.  385. 

Where  the  plaintiff  covenanted  that  on  the 
arrival  of  a  ship  at  a  certain  port,  he  would  re- 
ceive the  defendant's  cargo,  and  sail  for  England 
therewith  with  the  next  June  convoy,  provided 
the  ship  arrived  and  was  ready  to  load  sixty-five 
running  days  before  the  sailing  of  such  convoy  : 
■ — Held,  that  it  was  not  a  condition  precedent  to 
the  defendant's  part  of  the  contract  that  the  ship 
should  so  arrive,  but  he  was  still  bound  to  supply 
a  cargo  under  a  stipulation  to  that  effect  in  the 
contract.  Drfcl  v.  Brvcldehanh,  4  Price,  36  ;  3 
Bligh,  661. 


Damages.] — The  defendant  having  guaranteed 
that,  in  consideration  of  the  plaintiff's  shipping 
goods  by  his  ship,  she  should  sail  with  or  b^ore 
any  other  vessel  in  the  berth,  under  penalty  of 
fori^eiting  half  the  freight,  and  another  ship 
having  sailed  before  her,  and  the  only  plea  being, 
payment  into  court : — Held,  that  the  sailing  of 
the  vessel  with  or  before  any  other  was  the  event 
intended  to  be  secured ;  that  the  half  freight  was 
therefore  recoverable  as  liquidated  damages ;  and 
that  it  was  unnecessary  for  the  plaintiff  to  give 
evidence  of  any  actual  damage  sustained  by  him. 
Sparrow  v.  Paris,  7  H.  &  N.  594  ;  31  L.  J.,  Ex. 
137  ;  8  Jur.,  N.  S.  391  ;  5  L.  T.  799. 

When  a  contract  was  made  in  the  following 
terms :  **  We  undertake  to  ship  for  you  by  the 
Warrior  Queen,  guaranteeing  that  she  sails  not 
later  than  the  first  week  in  July,  or  forfeit  2$,  6d. 
per  ton,  300  or  400  packages,  one-third  yam,  at 
a  through  rate  of  42«.  6//.,  free  of  commission, 
provid^  they  are  forwarded  per  M.  &  Co.,  on  or 
before  the  29th  inst. ; "  and  the  defendant,  in 
answer  to  a  declaration  for  breach  of  the  contract 
by  reason  of  the  nonshipment  of  a  portion  of  the 
packages  so  sent,  pleaded  the  payment  of  2«.  6^. 
per  ton  on  the  packages  as  and  for  the  forfeit 
according  to  the  agreement : —Held,  that  the 
plea  was  good.    Heugh  v.  Escombe,  4  L.  T.  517. 

iv.  Capacity, 

Description  or  Warranty.] — To  an  action  for 
not  loading  a  ship  according  to  the  terms  of  a 
charterparty,  in  which  the  shipowner  was  de- 
scribed as  "  of  the  ship  A.,  of  the  measurement 
of  180  to  200  tons,  or  thereabouts,"  the  charterer 
pilled  that  by  the  charterparty  the  ship  was 
warranted  to  be  of  the  measurement  of  180  tons 
to  200  tons,  or  thereabouts ;  and  that  the  ship 
was  of  a  measurement  greatly  and  unreasonably 
exceeding  200  tons,  and  was  not  of  the  measure- 
ment of  180  tons  to  200  tons,  or  thereabouts ; 
whereupon  he  did  not  load : — Held,  that  the  plea 
was  not  proved,  inasmuch  as  the  statement  of 
tonnage  in  the  charterparty  was  matter  of  de- 
scription only,  and  did  not  amount  to  a  warranty. 
Barker  v.  Windle,  6  El.  &  Bl.  675  ;  25  L.  J., 
Q.  B.  349  ;  2  Jur.,  N.  S.  1069— Ex,  Ch. 

A  cargo  of  guano  was  shipped  from  the  Chincha 
Islands  to  London,  by  the  Oriente.  The  Oriente, 
having  become  disabled,  put  into  Valparaiso,  was 
condemned,  and  her  cargo  taken  out  of  her.  The 
captain,  "  for  account  and  risk  of  the  owner  of 
the  cargo,"  chartered  the  Fairy  Queen  to  take  on 
"  the  cargo  brought  by  the  Oriente,  being  470 
tons  more  or  less,  not  exceeding  what  she  can 
reasonably  stow,"  at  the  rate  of  hi.  2*.  6rf.  per 
ton.  The  owner  of  the  cargo  had  an  agent  at 
Valparaiso,  of  which  the  captains  of  the  Oriente 
and  the  Fairy  Queen  were  aware,  but  no  reference 
was  made  to  him.  After  the  guano  had  been 
loaded  on  board  the  Fairy  Queen,  the  captain  of 
that  vessel  said  that  he  had  not  more  than  350 
tons  on  boaid  ;  and  ultimately  the  captain  of  the 
Oriente  agreed  that  freight  should  be  paid  on  the 
full  quantity  of  guano  mentioned  in  the  charter- 
party  ;  and  in  order  to  carry  out  the  agreement, 
a  bill  of  lading  was  signed  by  the  captain  of  the 
Fairy  Queen,  making  the  guano  deliverable  to 
M.  &  Co.,  the  agents  for  the  general  average 
settlement  of  the  Oriente,  or  their  assigns,  he  or 
they  paying  freight  for  the  guano  as  470  tons,  as 
per  charterparty : — Held,  that  the  charterparty 
contained  no  warranty  that  the  cargo  amounted  to 
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470  tons  more  or  less ;  and  therefore  the  owners 
of  the  cargo  were  not  liable  nnder  the  charter- 
party  for  not  loading  a  full  cargo.  Gibbf  v.  Grey, 
2  H.  &  N.  22  ;  26  L.  J.,  Ex.  286  ;  3  Jur.,  N.  S.  643. 

Ck>]iditlo]i  Preoedent.J—Where,  by  a  charter- 
party  made  at  Liverpool  for  a  voyage  from 
Liverpool  to  Sydney,  the  charterer  agreed  to  pay 
for  the  ose  and  hire  of  the  ship,  in  respect  of  the 
voyage,  1,550^.  in  full,  on  condition  of  ner  taking 
a  cargo  of  not  less  than  1,000  tons  of  weight  and 
measurement : — Held,  that  the  stipulation  or 
condition  of  the  ship  taking  a  cargo  of  not  less 
than  1,000  tons  of  weight  and  measurement  was 
not  a  condition  precedent ;  and  that,  even  if  it 
was  so  originally,  the  charterer  having  had  a 
substantial  part  of  the  consideration  for  his  pro- 
mise to  pay,  could  not  plead  it  in  bar.  Pugt  v. 
Daww,  32  L.  J.,  Q.  B.  179  ;  9  Jur.,  N.  S.  1322  :  8 
L.  T.  244.  Affirmed,  5  B.  &  S.  20;  34  L.  J., 
Q.  B.  127 ;  13  W.  R.  459— Ex.  Ch. 

Measurement  of  Cargo,  howasoertained.]— By 

a  charterparty  it  was  agreed  that  "  a  ship  snould 
lo^  a  cargo,  and  proceed  to  a  port  in  Great 
Britain,  and  deliver  the  same  on  being  paid 
freight  at  and  after  the  rate  of  35«.  per  180 
English  cubic  feet  taken  on  board,  as  per  Gothen- 
burg custom  :  "—Held,  that  the  freight  was  to 
be  ascertained  by  measuring  the  cargo,  accord- 
ing to  the  method  used  at  Gothenburg,  and  not 
according  to  the  method  used  at  the  port  of  dis- 
charge. Tke  Skandimv,  61  L.  J.,  P.  93— C.  A. 
Reversing  60  L.  J.,  P.  46. 

Am  to  Weight.] — By  a  charterparty  made  at 
Liverpool  for  a  voyage  from  Liverpool  to  Sydney, 
the  charterer  agreed  to  pay  for  the  use  and  hire 
of  the  ship,  in  respect  of  the  voyage,  1,550Z.  in 
full,  on  condition  of  her  taking  a  cargo  of  not 
less  than  1,000  tons  of  weight  and  measurement : 
— Held,  that  1,000  tons  of  weight  and  measure- 
ment meant  1,000  tons  of  a  cargo  of  goods  in  the 
ordinary  proportions  of  the  port  of  lading,  viz., 
one-third  weight  and  two-thirds  measurement, 
and  not  as  for  the  Sydney  market,  in  which  the 
proportion  is  two-thirds  weight  and  one-third 
measurement.    Pust  v.  Dowie,  wjfra. 

In  Fresh  or  Salt  Water.]— A  charterparty  con- 
tained a  guarantee  that  a  vessel  should  carry  3,000 
tons  dead  weight  upon  a  draught  of  twenty-six  feet 
of  water : — Held,  that  both  parties  to  the  charter 
must  have  contemplated  loading  a  cargo  in  the 
river,  and  that,  consequently,  the  guarantee  would 
.  apply  to  fresh  as  well  as  to  salt  water.  Tke  Nor- 
toay,  3  Moore,  P.  C.  C,  N.  S.  245  ;  B.  &  L.  404  ; 
11  Jur.,  N.  S.  892 ;  13  L.  T.  60  ;  13  W.  R.  1085. 

3.  Exemptions  fbom  Liability. 

'*  Perils  of  the  Seas."] — ^Where  there  is  an  ex- 
ception in  a  charterparty  of  perils  of  the  sea,  a 
loss  from  the  ship's  running  foul  of  another  by 
misfortune  is  witnin  the  exception,  and  is  a  loss 
by  perils  of  the  sea.   Buller  v.  Fither^  3  Esp.  67. 

A  vessel  chartered  for  a  voyage  from  the  Cape 
to  Hondeklip  Bay,  there  to  load  a  cargo  of  copper 
ore,  and  proceed  therewith  to  Swansea,  having 
loaded  part  of  her  cargo,  received  damage  to  her 
capstan  in  a  storm,  such  that  she  was  unable  to 
load  the  rest  of  her  cargo,  120  tons,  which  were 
ready,  until  the  damage  was  repaired.  The 
master,  instead  of  running  for  the  Cape,  180  miles 


distant,  where  the  damage  could  have  been  re- 
paired, proceeded  to  St.  Helena,  1,800  miles  dis^ 
tant,  expecting  to  be  able  to  repair  there,  and  in* 
tending  to  return  for  the  rest  of  the  cargo  ;  but 
not  being  able  to  get  repairs  at  St.  Helena,  he 
proceeded  to  Swansea  with  a  cargo  short  of  the 
120  tons.  The  shipowner  having  sued  the  under- 
writer upon  a  policy  of  insurance  upon  chartered 
freight,  as  for  a  total  loss  of  freight  upon  the 
120  tons  by  perils  of  the  sea,  the  juiy  found  that 
the  master  acted  throughout  as  a  prudent  owner, 
uninsured,  would  have  acted: — Held,  that  the 
shipowner  could  not  recover,  for  that  the  master 
was  not  prevented  by  perils  of  the  seas  from  pro- 
curing repairs  and  earning  the  freight.  PhUpot 
V.  Swann,  11  G.  B.,  N.  S.  270  ;  30  L.  J.,  C.  P. 
358  ;  7  Jur.,  N.  S.  1291  ;  5  L.  T,  183. 

The  exception  in  a  charterparty  of  perils  of 
the  sea  applies  not  only  to  the  voyage  contracted 
for,  but  also  to  the  preliminary  voyage  to  the 
port  of  loading.  Hudson  v.  Hilly  43  L.  J.,  C.  P. 
273  ;  30  L.  T.  655. 


Condemnation.] — The  capture  of  a  char- 


tered ship,  and  condemnation  and  sale  by  a  de- 
cree of  a  Vice-admiralty  court,  do  not,  if  the 
decree  is  reversed  by  the  Court  of  Appeal 
(although  more  than  three  years  afterwaids), 
with  costs  and  damages,  amount  to  a  prevention 
by  the  perils  enumerated  in  the,  charter ;  but  the 
shipowner  is  bound  to  perform  his  contract  or  to 
pay  damages,    llie  Newport,  Swabey,  335 — P.  C. 


Dnration  of  Exception.] — ^A  charterparty 


provided  that  a  ship  should  proceed  from  a  port 
where  she  was  lying  to  a  usual  loading-plaoe,  and 
there  load  a  full  and  complete  cargo,  and  proceed 
to  a  certain  other  port,  The  charterparty  con- 
tained a  clause,  "  The  act  of  God,  the  Queen's 
enemies,  restraints  of  princes  and  rulers,  fire,  and 
all  and  every  other  dangers-and  accidents  of  the 
seas,  and  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever,  during  the  voyage, 
always  excepted : " — Held,  that  the  passage  from 
the  port  where  the  ship  lay  to  a  usual  place  of 
loading  was  part  of  the  voyage,  and  within  the  ex- 
ception. Barker  v.  M' Andrew,  18  C.  B.,  N.  S. 
759  ;  34  L.  J.,  C.  P.  191 ;  11  Jur.,  N,  S.  637  ;  12 
L.  T.  459  ;  13  W.  R.  779. 

"  Perils  of  Navigation."] — H.,  by  a  charter- 
party,  engaged  a  vessel  of  G.,  name  to  be  given 
up  by  G.  to  H.  as  soon  as  known,  the  vessel  to 
proceed  from  the  port  of  Hull  to  the  port  of 
Alexandria,  with  liberty  to  G.  to  ship  cargo  on 
the  outward  voyage  to  Alexandria,  and  to  call  at 
intermediate  ports ;  the  ship  on  arriving  at  the 
port  of  Alexandria  to  take  in  a  cargo  to  be 
shipped  by  H.'s  agents  and  proceed  with  the 
same  at  a  certain  stipulated  rate  of  freight  to  be 
paid  by  H.  to  G.  to  the  ports  of  Hull  or  London. 
The  ship  was  to  arrive  at  Alexandria  within  three 
weeks  of  November  15th,  1870,  but  the  charter- 
party  contained  the  usual  exceptions  as  to  perils 
of  navigation.  The  ship  did  not  arrive  at  the 
port  of  Alexandria  until  considerably  after  the 
margin  of  time  allowed  by  the  charterparty, 
whereby  H.,  by  losing  the  market  for  his  cargo, 
sustained  damage.  The  delay  was  caused  by 
perils  of  navigation  within  the  exception  clause 
of  the  charterparty  arising  on  the  outward  voy- 
age from  Hull  to  Alexandria  to  take  in  H.'s 
cai^o.  G.  pleaded  the  exception  and  the  delay  : 
— Held,  that  the  plea  afforded  an  answer  to  tha- 
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action,  inasmuch  as  the  exception  in  the  charter- 
party  covered  dangers  of  navigation  occurring  on 
the  outward  voyage  before  H/s  cargo  was  shipped 
as  well  as  the  transit  with  his  cargo  on  TOard 
from  Alexandria  to  Hull  or  London.  Harrison 
V.  Qarthorne,  26  L.  T.  508  ;  20  W.  R.  722. 

'*  Restraints  of  Prinoes.*'] — In  an  action  for 
breach  of  a  charteiparty,  by  which  it  was  agreed 
that  a  vessel  should  proceed  to  a  port  of  loading, 
and  i^er  loading  a  cargp  convey  it  to  a  foreign 
port,  the  act  of  God,  queen^s  enemies,  restraints 
of  princes  and  rulers,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas  .  .  .  during  the 
voyage  excepted,  it  was  pleaded  that  before 
breach  there  was  a  war  between  the  country  of 
the  port  of  destination  and  another  country,  so 
that  the  performance  of  the  charterparty  became 
illegal,  and  the  shipowner  refused  to  perform  it : 
— Held,  that  the  plea  was  good,  as  the  blockade 
was,  within  the  meaning  of  the  exception, 
"  restraints  of  princes,"  and  that  the  shipowner 
was  not  bound  to  have  proceeded  to  the  port  of 
loading,  or  to  have  waited  in  anticipation  of  the 
removal  of  the  blockade,  in  the  absence  of  any- 
thing to  lead  to  the  inference  that  it  would  be 
removed  within  a  reasonable  time.  Oeipel  v. 
SmUh,  7  L.  R.,  Q.  B.  404  ;  41  L.  J.,  Q.  B.  163  ; 
26  L.  T.  361  ;  20  W.  R.  332. 


Duration  of  Exception.] — The  plaintiff 


and  the  defendants  agreed,  by  charterparty,  that 
a  sliip  then  at  Liverpool,  of  which  the  plaintiff 
was  master,  should  with  all  convenient  speed  be 
made  ready,  and  should,  at  Liverpool,  receive  and 
load  from  the  charterer's  agents  a  full  cargo, 
and,  being  so  loaded,  should  proceed  to  Stettin 
and  deliver  the  same,  and  so  end  the  voyage,  re- 
straint of  princes,  &c.,  during  the  voyage,  always 
excepted,  and  the  ship  was  to  be  loaded  at  Liver- 
pool without  detention  ;  and  the  defendant  there- 
by agreed  to  load  the  vessel  at  Liverpool,  as  in  the 
charterparty  stated,  with  the  cargo  at  Liverpool : 
— Held,  that  the  exception  was  applicable  only 
after  the  ship  had  quitted  Liverpool.  Crow  v.  Palkf 
8  Q.  B.  467  ;  16  L.  J.,  Q.  B.  183  ;  10  Jur.  374. 

A  vessel,  after  discharging  her  outward  cargo 
for  the  owners'  benefit,  was  to  proceed  to  Galatz 
or  Ibraila,  as  ordered  at  Constantinople  or  Sulina 
by  the  charterer's  agents,  and  there  load  a  cargo 
of  com,  and  therewith  proceed  homewards  and 
discharge  at  a  port  in  the  United  Kingdom,  and 
80  end  the  voyage ;  restraints  of  princes  and 
rulers,  the  dangers  of  the  seas,  navigation,  fire, 
pirates  and  enemies  during  the  voyage  always 
mutually  excepted  : — Held,  that  the  voyage  com- 
menced from  the  period  of  the  discharge  of  the 
outward  cargo,  and  that  the  exception  as  to  the 
restraints  of  princes  applied  to  the  loading  at 
IbraUa,  where  the  vessel  proceeded ;  and,  conse- 
quently, that  it  was  a  good  plea  to  an  action  by 
the  owner  against  the  charterer,  for  not  loading 
a  cargo  at  Ibraila,  that  he  was  prevented  from 
loading  by  the  restraint  and  prohibition  of  the 
ruler  of  the  country  wherein  Ibraila  is  situate. 
Brueer,  Mcolopulo,  11  Ex.  129  ;  24  L.  J..  Ex. 321. 

"Queen's  Snemies."]— When  a  charterparty 
contains  the  exception  *^  queen's  enemies,"  an 
apprehension  of  capture,  founded  upon  circum- 
stances calculated  to  affect  the  mind  of  a  master 
of  ordinary  courage,  judgment,  and  experience, 
rill  justify  delay  in  port  during  the  continuance 
he  risk;  nor  is  such  delay  less  justifiable  in 


the  case  of  a  ship  belonging  to  a  belligerent 
nation,  but  carrying  a  neutral  cargo.  The  San 
Roman,  3  L.  R.,  Adm.  683 ;  41  L.  J.,  Adm.  72  ; 
26  L.  T.  948.  Affirmed,  5  L.  R.,  P.  C.  301  ;  42 
L.  J.,  Adm.  46  ;  28  L.  T.  381 ;  21  W.  R.  393. 


Seading  Charterparty  with  Bill  of  lading.  ] 


— When  a  charterparty  contains  the  exceptions 
"  queen's  enemies,  restraints  of  princes,"  &c.,  and 
a  stipulation  that  the  master  is  to  sign  bills  of 
lading  in  pursuance  thereof  **  without  prejudice 
to  this  charterparty,"  and  the  bills  of  lading  are 
signed  containing  no  exception  but  "  dangers  of 
the  seas  only  excepted,"  the  cargo  being  thereby 
consigned  to  consignees  named  therein,  who  had 
notice  of  the  terms  of  the  charterparty  at  the 
time  it  was  entered  into,  the  contract  is  contained 
in  both  instruments,  and  the  stipulation  in  the 
bills  of  lading  does  not  supersede  the  stipulations 
in  the  charterparty.    lb. 

Prevention  ttom  loading  by  Aooident,  ftc.l — 
When  a  charterer  by  his  charterparty  undertakes 
to  load  a  ship  witiiin  certain  given  lay  days, 
"  accidents  or  causes  occurring  beyond  tiie  con- 
trol of  the  shippers  or  affreighters,  which  may 
prevent  or  delay  her  loading  or  discharging,  in- 
cluding civil  commotion,  strikes,  riots,  stoppage 
of  trains,  always  excepted,"  or  to  pay  demurrage, 
he  cannot  excuse  default  in  loading  within  the 
lay  days  by  giving  evidence  of  general  distur- 
bance and  cessation  of  work  in  the  district  about 
the  time  ;  but  to  exempt  himself  from  liability 
must  shew  a  disturbing  cause,  actually  prevent- 
ing the  loading  of  the  particular  diip.  The  Vil- 
lage  Belle,  30  L.  T.  232.  See  Oroockewit  v. 
Fletcher,  ante,  ool.  1346. 

Want  of  Men.] — Where  a  charterparty  pro- 
vided that,  in  case  of  the  "  inability  of  the  ship 
to  execute  or  proceed  on  the  service,"  certain  per- 
sons should  be  at  liberty  to  make  such  abatement 
out  of  the  freight  as  they  should  think  reason- 
able : — Held,  that  an  inability  of  the  ship  to  pro- 
ceed to  sea  for  want  of  men  to  navigate  her,  was 
within  the  proviso,  although  such  want  of  men 
arose  from  the  ravages  of  the  smallpox  amongst 
the  original  crew,  the  death  of  some,  and  the  de- 
sertion of  others  from  fear  of  the  distemper,  and 
an  impossibility  of  procuring  others  on  the  spot 
in  their  room.    Beatson  v.  Schanli,  3  East,  233. 

4.  Obligations  as  to  Bills  of  Lading  and 
Kecessaby  Documents. 

Master  Bound  to  Sign  Bills  of  Lading.] — It 

was  stipulated  by  a  charter-party  made  between 
the  plaintiff  and  the  defendants  that  the  master 
of  the  ship  should  sign  bills  of  lading  as  pre- 
sented, or  pay  a  named  penalty.  He  refused  to 
do  so,  and  sailed  from  the  port  of  loading  with- 
out having  signed  any  bills  of  lading.  He  pro- 
ceeded to  the  port  of  discharge,  delivered  a  por- 
tion of  the  cargo  to  the  consignees,  but  ceased 
doing  so  and  warehoused  the  remainder,  as  they, 
acting  under  instructions  from  the  charterers, 
claimed  to  deduct  from  the  freight  an  amount 
equal  to  the  penalty  named  in  the  charterparty. 
In  an  action  by  the  charterers  against  the  ship- 
owners for  conversion  and  for  penalties  : — Held, 
that  the  plaintiffs  could  recover  nominal  damages 
for  the  breach  of  contract  in  not  signing  bills  of 
lading  as  presented.  Jimet  v.  Hough,  5  Ex.  D. 
115  ;  49  L.  J.,  Ex.  211 ;  42  L.  T.  108— C.  A.    See 
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also  Seegev  v.  Duthir,  8  C.  B.,  N.  S.  46 ;  29  L.  J, 
C.  P.  25H ;  6  Jur.,  N.  S.  1096.    Affirmed,  8  C.  B., 
N.  S.  72 ;  30  L.  J.,  C.  P.  65 ;  7  Jur.,  N.  8.  239  ; 
9  W.  R.  16(V— Ex.  Ch. 


On  Termfl  of  Bnb-oluurter — Notioe  of  Lien.] 


— A  shipper  who  has  loaded  on  the  terms  of  a 
sab-charter  is  not  affected  by  notice  of  a  stipu- 
lation in  the  original  charter-party  that  the 
owner  is  to  have  "  a  lien  on  the  cargo  for  arrears 
of  hire."  He  has  a  right  to  have  bills  of  lading 
signed  on  the  terms  of  the  sub-charter.  Tharsis 
Sulphur  and  Copper  Mining  Company  v.  Culli' 
ford,  22  W.  R.  46. 

Obligation  to  inqnire  as  to  Ezistenoe  of 

Bills  of  Lading.] — The  goods  of  a  shipper  in  a 
general  ship  are  not  affected  by  a  clause  in  a 
charterparty  of  which  he  has  no  notice  or  know- 
ledge, giving  the  shipowner  a  lien  on  all  cargo 
and  freight  for  arrears  of  hire  due  under  the 
charterparty.  Semble,  the  fact  that  no  bills  of 
lading  were  given  for  the  goods  makes  no  differ- 
ence in  this  respect  as  to  the  rights  and  liabili- 
ties of  the  parties.  T.  hired  a  ship  from  M.,  and 
by  the  charterparty  gave  M.  a  lien  on  all  cargo 
and  freight  for  arrears  of  hire.  T.  advertised 
the  ship  as  a  general  ship,  and  gave  no  notice  of 
the  charterparty.  B.  shipped  goods  and  obtained 
a  receipt,  but  no  bill  of  lading.  The  hire  being 
in  arrears,  M.  detained  the  goods  of  6.  for  the 
whole  of  the  arrears : — Held,  that  M.  was  not 
entitled  to  detain  the  goods  of  B.,  and  that  B. 
was  entitled  to  damages  for  their  detention. 
The  Stomoway,  61  L.  J.,  Adm.  27  ;  46  L.  T.  773  ; 
4  Asp.  M .  G.  629. 

To  obtain  Ck>nsnlar  Manifest.] — In  an  action 
by  the  owners  of  a  vessel  against  a  charterer, 
the  declaration  alleged  that  it  was  customary  at 
Liverpool  for  the  shippers  of  goods  by  vessel  to 
make  out  for  i^e  captain  a  correct  copy  of  each 
bill  of  lading,  and  tluit  the  shippers  of  the  cargo 
did  make  out  copies  of  eight  bills  of  lading  for 
the  captain,  and  did  deliver  the  copies  to  the 
charterer  for  the  captain,  and  that  it  was  neces- 
sary, as  the  charterer  knew,  for  the  purposes  of 
the  voyage,  that  before  sailing  a  consular  mani- 
fest should  be  made  out,  and  that  it  was  his  duty 
as  charterer,  and  having  in  his  possession  the  cap- 
taints  copies  of  the  bills  of  lading,  on  request  of 
the  owners  of  the  ship,  to  hand  over  and  give  all 
such  copies  for  the  purpose  of  enabling  a  complete 
consular  manifest  to  be  made  out,  and  that  he 
was  requested  to  do  so,  but  only  handed  over  six 
out  of  the  eight  bills  of  lading :— Held,  that 
there  was  no  such  duty  as  alleged  to  hand  over 
the  copies  of  the  bills  of  lading,  and  that,  there- 
fore, Uie  declaration  was  bad,  and  there  was  no 
cause  of  action.  Button  v.  Powles^  30  L.  J.,  Q.  B. 
169  ;  7  Jur.,  N.  S.  725  ;  3  L.  T.  695  ;  9  W.  R.  371. 
Affirmed,  2  B.  &  S.  174  ;  31  L.  J.,  Q.  B.  191 ;  8  Jur., 
N.  S.  970  ;  6  L.  T.  224  ;  10  W.  R.  408— Ex.  Ch. 

• 

Am  to  BUI  of  Health.] — In  an  action  on  a 
charterparty,  in  which  the  shipowner  covenanted 
•'  that  the  veissel  should  be  sufficiently  furnished 
with  everything  necessary  and  needful  for  the 
voyage  in  question,"  which  was  to  Cagliari,  in 
Sardinia  : — Hold,  that  it  was  his  duty  to  have 
a  bill  of  health  on  board ;  and,  the  charterer 
having  been  put  to  great  inconvenience  and 
expense  on  account  of  the  ship  not  being  pro- 
vided with  such  document,  that  the  shipowner 


was  responsible  for  the  loss  occasioned  thereby. 
Levy  v.  Costerton^  Holt,  167  ;  4  Camp.  389 ;  1 
Stark.  212. 

As  to  Passes.] — A  declaration  on  a  charterparty, 
whereby  it  was  agreed  between  the  owners  of  a 
vessel  called  the  Brevet  and  the  charterers,  stated 
that  the  vessel  should  sail  to  Melbourne,  and 
thence  proceed  to  Callao,  Peru,  where  the  cap- 
tain should  xeport  his  arrivi^  ^^  ^'  ^  ^o*  i  ^^^^t 
the  vessel  being  tight,  staunch,  strong  and  well 
conditioned  for  the  voyage,  6.  &  Co.  should  send 
the  captain  orders  for  loading  a  cargo  of  guano 
at  the  Chincha  Islands,  to  which  place  the  vessel 
should  at  once  proceed,  calling  on  her  way  at 
Pisco,  to  obtain  the  necessary  pass  to  load,  which 
should  be  given  to  the  captain  by  the  charterers' 
agent  free  of  expense,  within  twenty-four  hours 
of  his  application.  Breach,  that  the  charterers 
made  default  in  providing  the  agreed  guano,  and 
only  provided  an  insufficient  and  a  less  quantity. 
Plea,  that  Callao  and  the  Chincha  Islands  are  a 
part  of  the  republic  of  Peru,  and  that  by  the 
laws  of  that  republic,  a  vessel  proceeding  from 
Callao  to  the  Chincha  Islands,  for  the  purpose 
of  taking  on  board  a  cargo  of  guano,  is  obliged 
to  procure  from  the  government  a  written  pass 
so  to  do,  and  the  vessel  could  not  lawfully  have 
proceeded  from  Callao  to  the  Chincha  Islands 
without  such  pass ;  that  the  vessel  was,  after  her 
arrival  at  Callao,  surveyed  by  officers  of  that 
government,  and  the  government  did,  upon  the 
report  of  the  surveyors,  refuse  to  give  such  pass 
or  to  allow  the  vessel  to  proceed  to  the  Chincha 
Islands ;  and  thereupon  reparations  were  done 
to  the  vessel  by  the  owners  at  Callao,  and  the 
government  did  afterwards  give  a  written  pass 
for  the  vessel  to  proceed  to  the  island  to  take  in 
a  cargo  of  guano,  but  upon  the  condition  ex- 
pressed in  the  pass,  that  more  guano  should  not 
DC  placed  on  board  than  would  make  the  vessel 
draw  eighteen  and  a  half  feet  of  water;  that 
the  vessel  did,  by  virtue  of  such  pass,  proceed  to 
the  Chincha  Islands,  and  the  charterers  caused 
to  be  loaded  on  board  her  sufficient  guano  to 
make  her  draw  eighteen  and  a  half  feet  of  water, 
and  they  could  not,  without  violating  the  laws 
of  the  republic  of  Peru,  have  loaded  a  greater 
quantity,  and  if  they  had  done  so,  the  vessel  and 
cargo  would  have  been  liable  to  seizure  by  the 
government :— Held,  that  the  plea  was  bad,  since 
the  obligation  was  on  the  charterers  to  procure 
the  proper  pass,  and  it  was  not  alleged  that  they 
were  prevented  from  so  doing  by  reason  of  the 
vessel  not  being  well  conditioned.  Kirh  v.  Gibhs, 
1  H.  &  N.  810 ;  26  L.  J.,  Ex.  209. 


5.  Pebformaitce. 

a.  Nominating  Port. 

Duty  of  Captain  to  wait  fbr  Orders  at  Port  of 
Call.] — The  master  of  a  ship,  under  a  charter- 
party  to  load  a  cargo  at  a  foreign  port,  and 
thence  proceed  to  a  port  in  Great  Britain,  as 
ordered,  is  not  bound,  in  de&iult  of  orders,  to 
wait  at  the  foreign  port  until  he  has  communi- 
cated with  the  charterer.  Sieveking  v.  Maas^  26 
L.  J.,  Q.  B.  276  ;  2  Jur.,  N,  S.  426.  Affirmed,  6 
El.  &  Bl.  670  ;  25  L.  J.,  Q.  B.  368  ;  2  Jur.,  N.  S. 
616— Ex.  Ch. 


To  Obey  Direetions  as  to  Plaoe  of  Dis- 


oharge.] — Under  an  open  charterparty  to  deliver 
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at  a  certain  port,  it  is  the  duty  of  the  master  to 
oboy  the  directions  of  the  owner  of  the  cargo  as 
to  the  place  of  discbarge  in  such  port.  The  Fdi^, 
2  L.  B.,  Adm.  273  ;  37  L.  J.,  Adm.  48  ;  18  L.  T. 
587  ;  17  W.  R.  102. 

Condition  Precedent.]  —  It  was  agreed  bj  a 
cbarterparty  that  a  ship  should  proceed  to  a  safe 
port  near  Cape  Town,  Cape  of  Good  Hope,  and 
there  load  a  full  and  complete  cargo  of  lawful 
merchandise,  and  Whence  proceed  to  Cork  or 
Falmouth  for  orders  to  discharge  in  a  safe  port 
in  the  United  Kingdom ;  the  charterer  under- 
taking to  load  the  vessel  with  the  cargo,  and 
pay  the  freight : — Held,  that  the  nomination  of 
the  port  near  Cape  Town  was  a  condition  pre- 
cedent to  the  voyage,  to  be  performed  by  the 
charterer,  and  that  he  was  not  entitled  to  send  a 
supercargo  on  the  voyage  to  indicate  it  to  the 
shipowner.  Rae  v.  Hackett^  12  M.  &  W.  724  ; 
13  L.  J.,  Ex.  216  ;  8  Jur.  427. 

At  what  Time.] — ^A  cbarterparty,  by  which  it 
is  agreed,  that  a  ship,  after  delivering  her  out- 
ward cargo  at  Malta,  shall,  with  all  convenient 
speed,  sail  to  one  of  the  several  ports  as  shall  be 
ordered  at  Malta,  contains  an  implied  promise, 
on  the  part  of  the  charterer,  that  the  ship  shall 
be  ordered  at  Malta  to  sail  to  such  port,  within 
a  reasonable  time  after  her  arrival  at  Malta. 
Woolley  V.  Reddclien,  5  M.  &  Q.  316  ;  6  Scott, 
N.  R.  199  ;  12  L.  J.,  C.  P.  152  ;  7  Jur.,  930. 

Wliat  Port] — ^A  ship  was  to  proceed  to  Hon- 
duras, and  there  load  "  at  one  of  the  usual  and 
customary  ports  or  places  of  loading,  including 
the  rivers  Ulna  and  Dulce,"  a  cargo  of  mahogany 
and  logwood.  The  freighter  by  letter  directed 
the  captain  to  proceed  to  Belize,  in  the  Bay  of 
Honduras,  and  address  himself  to  S.,  '^  who  will 
furnish  you  with  a  homewanl  cargo  of  mahogany 
and  logwood  agreeable  to  cbarterparty."  The 
captain  took  the  ship  to  Belize,  where  S.  put  a 
small  quantity  of  logwood  on  board,  and  directed 
the  ship  to  go  to  Ulna,  where  about  half  a  cargo 
was  put  on  board.  8.  then  sent  the  ship  to  two 
other  places  of  loading  in  Honduras,  at  which 
the  cargo  was  completed  : — Held,  that  it  was  a 
question  for  the  juiy,  whether  the  ship  was  sent 
to  Belize  as  her  port  of  loading ;  and  tnat,  if  she 
was,  the  freighter  was  liable  for  the  extra  ex- 
penses of  her  going  to  all  the  other  places  for 
the  residue  of  her  cargo ;  but  that,  if  Belize  was 
not  to  be  considered  her  port  of  loading.  Ulna 
certainly  was,  and  the  freighter  would,  at  all 
events,  bo  liable  for  the  extra  expense  of  her 
going  for  cargo  to  other  places  after  Ulna,  as  by 
the  cbarterparty  the  freighter  was  to  load  at  one 
of  the  usual  ports  or  places  of  loading  in  Hon- 
duras.   Brown  v.  Johnson,  Car.  &  M.  440. 


b.  Hostile  and  Blockaded  Ports. 

Operation  of  War  on  Contract.] — The  master 
of  a  North  German  ship,  lying  at  Constantinople, 
entered  into  a  cbarterparty  with  North  German 
subjects,  there  resident,  to  carry  a  cargo  to  a 
port  in  the  United  Kingdom  or  on  the  continent 
to  be  delivered  to  English  consignees.  The 
cbarterparty  and  the  bill  of  lading  given  under 
it  were  in  the  English  language,  and  it  was 
stipulated  that  the  ship  should  call  at  one  of 
three  ports  of  the  United  Kingdom  for  ordera. 
The  snip  duly  called  at    Falmouth,  and   was 


ordered  to  proceed  to  an  English  port  to  dis- 
cbarge : — Held,  that  as  the  intention  of  the  par- 
ties as  to  what  law  should  govern,  was  to  be 
gathered  from  tbe  circumstances  of  the  case^ 
and,  as  the  giving  of  the  orders  fixed  the  seat  of 
the  contract  in  England,  the  law  of  England 
applied.     Tlie  Wilhelm  Schmidt j  25  L.  T.  34. 

War  then  existed  between  France  and  Ger* 
many.  The  master  sailed  from  Falmouth,  but 
through  a  reasonable  fear  of  capture,  put  into 
Dunkirk.  The  ship  remained  there  for  two 
months,  waiting  for  a  steam-tug,  which  was  con« 
sidered  necessary  by  the  charterers'  agents  to 
avoid  capture,  the  master  expressing  himself 
ready  to  sail  with  the  first  fair  wind.  The  ship 
was  then  sent  forward  by  steam  power,  at  the 
charterers'  agents'  expense.  The  cargo  was 
damaged,  and  the  plaintifEs  lost  profits  by  the 
delay  : — Held,  that  the  master  was  justified  in 
putting  into  and  remaining  in  port,  and  that  the 
shipowners  were  not  liable  for  the  damage  caused 
by  the  delay.    lb. 

By  a  cbarterparty  in  the  English  language 
entered  into  at  Constantinople  between  the 
master  of  a  North  German  vessel,  and  North 
German  merchants  there  resident,  it  was  agreed 
that  the  vessel  should  load  a  cargo  and  proceed 
therewith  to  Falmouth,  Plymouth,  or  Queenstown, 
for  orders  for  a  safe  port  in  the  United  Kingdom, 
or  on  the  oontlucnt  between  Havre  and  Ham- 
burg, queen's  enemies,  ^.,  excepted.  The  cargo 
was  laden  and  the  vessel  sailed,  but  her  master 
learning  on  his  voyage  that  war  existed  between 
France  and  Germany,  put  into  Gibraltar.  During 
the  war  there  would  have  been  great  risk  of 
capture  off  that  port  and  off  the  port  of  call  if 
the  vessel  had  proceeded  on  her  voyage ;  her 
master  in  consequence  remained  there  until  the 
end  of  the  war  (nine  months).  He  then  sailed, 
and  arriving  at  a  port  of  call  was  ordered  to  an 
English  port.  The  cargo  was  damaged  by  the 
delay.  In  a  claim  by  the  consignees  : — Held, 
that  by  both  English  and  North  German  law 
the  master  was  justified  in  putting  into  and  re- 
maining in  port,  and  that  the  shipowners  were 
not  responsible  for  the  damage  caused  by  the 
delay.  Tl^e  Uxpress,  3  L.  B.,  Adm.  597  ;  41 
L.  J.,  Adm.  79 ;  26  L.  T.  956. 

A  cbarterparty  for  a  voyage  from  Liverpool  to 
Lima  or  Valparaiso  provided  that  the  vessel 
should  proce^  to  the  port  of  discharge,  or  as 
nefir  thereto  as  she  could  safely  get,  and  thei*e 
deliver  her  cai^go  in  the  usual  and  customary 
manner.  A  specified  number  of  days  was  agreed 
upon  for  loading  the  vessel  at  Liverpool ;  but 
there  was  no  such  agreement  as  to  the  discharge 
at  her  port  of  destination.  The  vessel  arrived 
at  the  port  of  discharge,  and  remained  there  dis- 
charging till,  owing  to  the  apprehension  of  a 
bombardment  by  a  hostile  fleet,  the  authorities 
suspended  all  landing  of  goods  for  seven  days, 
after  which  she  returned  and  her  discharge  was 
completed  : — Held,  that  the  discharge  of  the 
cafgo  being  an  act  to  be  done  by  the  shipowner 
and  freighter,  the  shipowner  could  not  maintain 
an  action  against  the  freighter  for  the  loss  from 
the  delay.  Ford  v.  Cotesworth^  5  L.  R.,  Q.  B. 
544  ;  39  L.  J.,  Q.  B.  188  ;  23  L.  T.  165  ;  18  W.  R. 
1169 ;  10  B.  &  S.  991— Ex.  Ch. 

A  Prussian  ship,  carrying  a  cargo  of  nitrate  of 
soda  (contraband  of  war),  arrivS  off  Dunkirk, 
to  which  port  she  had  been  ordered  by  the  con- 
signees of  cargo,  and  whilst  lying  there  waiting 
for  the  tide,  her  master  heard  that  war  had 
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broken  out  between  France  and  Pnisma,  and  he 
thereopon  put  back  to  the  Downs,  where  he 
arrived  on  July  17th,  to  make  inquiries,  but 
hearing  nothing  more,  and  being  stopped  by  his 
owner,  he  put  into  Dover  on  the  18tn,  and  there 
getting  intelligence,  ref  ased  to  proceed  to  Dun- 
kirk. The  ship  was  running  under  charter  en- 
titling her  to  be  sent  to  a  safe  port  War  was 
not  actually  declared  till  July  19,  but  was  im- 
minent on  July  16  : — Held,  that  the  ship  on 
July  16  was  not  bound  to  go  to  Dunkirk,  as  she 
would  have  been  liable  to  penalties  for  trading 
with  the  enemies  of  her  country  and  capture  by 
French  cruisers ;  that  even  if  war  did  not 
actually  exist  till  July  19  the  master  was 
justified  in  pausing  for  a  reasonable  time  to 
make  inquiries,  and  that  under  the  circumstances 
he  did  not  exceed  that  time  by  staying  in  Dover 
till  after  the  declaration  of  war.  T7te  Ileutaniay  3 
L.  R.,  Adm.  394  ;  41  L.  J.,  Adm.  57  ;  24  L.  T,  521 ; 
20  W.  R.  261.  Affirmed,  4  L.  R.,  P.  C.  171  ;  41 
L.  J.,  Adm.  57  ;  26  L.  T.  48  ;  20  W,  R.  421  ;  8 
Moore,  P.  C.  C.,N.  S.  411. 

Whilst  the  ship  was  lying  at  Dover,  the  con- 
signees demandea  the  delivery  of  cargo  without 
any  payment  of  freight.  The  master  refused  to 
deliver  without  payment: — Held,  that  he  was 
entitled  to  freight.    lb, 

A  North  German  vessel  shipped  goods  in  the 
Black  Sea  for  a  port  in  the  United  Kingdom  or 
on  the  continent  under  an  English  charterparty, 
by  which  she  was  to  call  at  Falmouth  or  Ply- 
mouth for  orders,  such  orders  to  be  given  by  the 
chartercr*s  agents  in  London  by  return  of  post 
on  receipt  of  the  master's  announcement  of  his 
arrival.  She  arrived  at  Falmouth  on  August  9th. 
Orders  were  given,  but  not  till  September  3rd, 
to  proceed  to  Leith  ;  but  from  that  date  until 
the  arrest  of  the  ship,  on  September  21st,  nego- 
tiations were  going  on  for  discharge  of  the 
cargo  at  Falmouth.  Between  those  dates  the 
winds  were  light  and  variable,  and  the  master 
remained  in  port  for  fear  of  capture  by  French 
craisers  in  the  channel,  war  then  existing  be- 
tween France  and  North  Germany  : — Held,  that 
the  delay  was  reasonable,  and  that  neither  by 
English  nor  North  German  law  was  the  master 
bound  to  proceed,  and'  that  the  negotiations 
waived  the  orders  to  proceed.  The  Mcinrich,  3 
L.  R.,  Adm.  424  ;  24  L.  T.  914. 

A  charterparty  between  two  British  subjects  on 
a  voyage  to  Constantinople  and  thence  to  Odessa, 
there  to  load  a  cargo  from  the  agent  of  the  defen- 
dant, contained  a  stipulation  that "  in  case  of  war 
having  commenced  previously  to  and  continuing 
on  the  ship's  arrival  at  Constantinople,"  he  was 
to  load  the  ship  there  at  a  reduced  rate  of  freight : 
— Held,  that  this  stipulation  related  to  war 
between  Great  Britain  and  Raesia,  and  therefore 
an  action  could  not  be  maintained  for  not  loading 
at  Constantinople,  by  reason  of  war  between 
Russia  and  Turkey  haying  commenced  before  and 
continuing  on  the  ship's  arrival  there.  Avery  v. 
Bowden,  6  El.  &  Bl.  953  ;  26  L.  J.,  Q.  B.  3  ;  3 
Juri,  N.  S.  238— Ex.  Ch. 

A  declaration  stated  that  the  plaintiff  and  the 
defendant  agreed  by  charterparty  that  the  plain- 
tiff's ship  should  proceed  to  Odessa,  and  there 
load  a  cai*go  from  the  defendant's  agent,  a  certain 
number  of  running  days  to  be  allowed  for 
loading :  that  the  ship  proceeded  to  Odessa ; 
that  the  time  for  loading  had  elapsed,  but  the 
defendant  made  default  in  loading.  Plea,  that 
before  breach   of   contract  war  was  declared 


between  Great  Britain  and  Russia,  by  which  the 
contract  was  rescinded.  After  the  ship  had  ar- 
rived, and  before  the  declaration  of  war,  the  de- 
fendant's agent  repeatedly  told  the  master  that 
he  should  be  unable  to  procure  a  cargo  for  the 
ship,  and  be  endeavoured  to  persuade  the  master 
to  quit  Odessa  without  a  cargo  upuii  terms  incon- 
sistent with  the  charterparty.  The  master  con- 
tinued to  demand  a  cargo  until  the  declaration 
of  war  was  known  at  Odessa ;  and  on  a  later  day, 
but  before  the  expiration  of  the  running  days, 
left  Odessa  in  ballast : — Held,  that  the  declara- 
tions of  the  defendant's  agent  did  not  amount  to 
a  breach  of  contract,  and  therefore,  inasmuch  as 
the  defendant  had  the  whole  of  the  running  days 
for  performing  his  contract,  the  plea  was  proved. 
Beid  y.  Uoshins,  6  El.  &  Bl.  953  ;  26  L.  J.,  Q.  B. 
5  ;  3  Jur.,  N.  S.  238— Ex.  Ch. 

A  captain  of  an  Austrian  vessel,  which  was 
chartei^  prior  to  the  war  between  France  and 
Sardinia  and  Austria,  but  which  broke  out  before 
the  charterparty  was  terminated,  while  the  war 
was  going  on,  and  being  then  at  Falmouth^ 
was  ordered  by  the  charterers  to  go  to  Copen- 
hagen, which  he  said  he  could  not  do  then,  but 
must  go  somewhere  else,  or  wait  till  the  war  was 
over,  as  he  should  be  captarod  by  the  French 
cruisers;  and  he  was  eventually  ordered  to  go 
to  Plymouth : — Held,  that  he  was  justified  in 
thus  delaying.  Pole  y.  Cetootitch^  9  C.  B.,  N.  S. 
430  ;  30  L.  J.,  C.  P.  102  ;  3  L.  T.,  438  ;  9  W.  R. 
279. 

Befusal  of  Foreign  Power  to  allow  SUp  to 
Load.] — Plaintiff  knowing  that  the  ship  R.  was 
under  a  contract  with  the  British  Government 
to  load  military  stores  as  dead-weight  at  Malta, 
and  that  with  such  stores  on  board  she  would 
not,  without  special  permission,  be  permitted  by 
the  Spanish  government  to  load  any  cargo  at  u 
Spanish  port,  entered  into  a  charterparty  with 
her  owners  by  which  it  was  agreed  that  the  R., 
"  after  loading  dead-weight  at  Malta  for  owners* 
benefit "  should  proceed  to  a  Spanish  port,  and 
there  load  a  caigo  of  fruit.  The  ship  proceeded 
with  the  military  stores  on  board  to  Valencia  to 
load  plaintiff's  cargo,  but  permission  could  not 
be  obtained  from  the  Spanish  government  to 
load.  The  shin  was  in  all  other  respects  ready 
to  load  : — Held,  that  no  action  could  be  main- 
tained by  the  charterers  against  the  shipowneis 
for  not  being  ready  to  load,  as  both  parties  were 
prevented  from  performing  their  contract  to  bo 
ready  with  a  ship  and  cargo  by  the  action  of  the 
superior  power.  Cun7iingham  v.  Dunn,  3  C 
P.  D.  443  ;  48  L.  J.,  C.  P.  62  ;  38  L.  T.  631— C.  A 

Liability  of  Charteren  Nominating.] — ^A  ship 
was  chartered  to  proceed  from  England  to  a  safo 
port  in  Chili,  with  leave  to  call  at  Valparaiso. 
On  her  arrival  at  Valparaiso,  the  charterei^' 
agent  namedthe  port  of  Carrisal  Bajo  as  the  port  of 
discharge,  and  directed  the  master  to  proceed 
thither.  At  the  time  Carrisal  Bajo  was  named  as 
the  port  of  discharge,  that  port  was  closed  by  order 
of  the  Chilian  government,  and  the  ship  could  not 
proceed  thither  without  confiscation.  The  ship 
was  consequently  detained  for  some  time  at  Val- 

garaiso,  and,  on  the  port  being  opened,  sailed  for 
iarrisal  Bajo,  and  there  discharged  her  cargo  : — 
Held,  that  the  charterers  were  liable  in  damages 
to  the  shipowners  for  the  detention  of  the  ship  at 
Valparaiso,  as  they  had  not  named  a  safe  port 
within  the  meaning  of  the  charterparty.     Ogden, 
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V.  Graham,  1  B.  &  S.  773  ;  31  L.  J.,  Q,  B.  26  ;  8 
Jur.,  N.  S.  613  ;  5  L.  T.,  396  ;  10  W.  R.  77. 

Hostile  or-  Heutral  Port.] — If  a  vessel  is 
chartered  to  any  ports  of  an  island,  part  of 
which  is  hostile  and  part  neutral,  and  the 
freighter  covenants  to  procure  a  licence  ;  if  the 
ship  trades  to  a  neutral  port  of  the  island,  it  is  no 
breach  of  the  covenant,  that  the  freighler  has 
procured  a  licence  which  would  not  authorize  the 
like  trade  to  a  hostile  port.  Johnson  v.  Greaves, 
2  Taunt.  344. 

Lioenoe — Illegal  Contraot] — ^A.  commissioned 
B.  to  get  a  charterparty  effected  on  his  ship, 
Russian  built  and  British  owned.  8he  was  ac- 
cordingly chartered  to  go  to  America,  and  take 
in  there  a  cargo  of  permitted  goods,  rice  and 
cotton  being  specified,  and  to  sail  therewith  to 
Cadiz,  Lisbon,  or  Grottenburgh,  as  directed  by  a 
previous  agreement ;  it  appeared  to  have  been 
in  the  contemplation  of  the  parties  to  carry  the 
goods  to  some  port  in  the  United  Kingdom,  and 
that  the  ship  should  carry  no  licence : — Held, 
that  this  was  not  an  illegal  contract,  so  as  to  de- 
prive A.  of  his  right  to  his  commission  for  pro- 
curing the  charterparty  to  be  effected,  ffaijies  v. 
£usk,  1  Marsh.  191 ;  5  Taunt.  521. 

Knowledge  of  Blockade.] — It  is  no  defence  for 
not  sailing  on  the  voyage  towards  a  port  agreed 
on,  that  the  port  was  in  a  state  of  blockade,  if 
the  defendant  knew  the  fact  at  the  time  of 
entering  into  the  charterparty.  Medeiroi  v.  Hill, 
S  Bing.  231 ;  1  M.  &  Scott,  311 ;  5  C.  &  P.  182. 

But  whether  the  damages  are  to  be  nominal  or 
otherwise  must  depend  upon  the  opinion  of  the 
jury  as  to  whether,  if  the  vessel  had  gone  to  the 
place,  she  would  have  been  able  to  get  in.    lb. 

Condemnation  of  Cargo.] — The  general,  but 
not  universal,  rule  is,  that  where  a  ship  is  con- 
demned for  breach  of  blockade,  the  cargo  follows 
the  same  fate.  Baltazzl  v.  Ryder,  12  Moore, 
P.  C.  C.  168. 

The  presumption  is  against  a  vessel  captured 
in  entering  a  blockaded  port,  and  an  imperative 
and  overwhelming  necessity  for  so  doing  must  be 
established  by  the  owner  to  exempt  from  con- 
demnation.   Ih, 

It  is  not  competent  to  owners  of  a  cargo  on 
board  a  vessel  condemned  for  breach  of  blockade, 
to  save  the  cargo  from  condemnation  by  shewing 
their  innocence  in  the  transaction,  as  the  owners 
of  the  cargo  are  concluded  by  the  illegal  act  of 
the  master,  although  it  was  done  without  the 
privity  of  the  owners  of  the  cargo,  and  even  if  it 
was  done  contrary  to  their  wishes.    lb. 

When  a  blockade  is  known,  or  might  have 
been  known,  to  the  owners  of  the  cargo,  at  the 
time  when  the  shipment  was  made,  and  they 
might,  therefore,  by  possibility,  be  privy  to  an 
intention  of  violating  the  blockade,  such  privity 
will  be  assumed  as  an  iiresistible  inference  of 
law,  and  it  is  not  competent  to  rebut  it  by 
evidence,  as  in  cases  of  blockade,  for  the  purpose 
of  affecting  the  cargo  with  the  rights  of  the  belli- 
gerent.  The  master  is  to  be  treated  as  the  agent 
for  the  cargo,  as  well  as  for  the  ship.    Jb, 

Law    of   Nations.] — It  is  not   a   municipal 

offence  by  the  law  of  nations  for  a  neutral  to 

carry  on  trade  with  a  blockaded  port.     2 he  Helen, 

1  L.  R.,  Adm.  1  ;  34  L.  J.,  Adm.  2  ;  11  Jur.,  N.  S. 

-^25;  14  W.  R.  136. 


o.  Deviation  and  Dela^. 


I>eiriation— Implied  Contract.]— The  law  im- 
plies a  contract  by  the  owner  of  a  vessel 
whether  a  genei-al  ship,  or  hired  for  the  specinl 
purpose  of  the  voyjige,  to  proceed  without  un- 
necessary deviation  in  the  usual  and  customary 
course.  Davis  v.  Garrett,  4  M.  &  P.  640  ;  6 
Bing.  716. 

The  plaintiff  chartered  a  ship  to  the  defendant 
from  London  to  Madeira,  and  the  Cape  of  Good 
Hope,  and  thence  to  Bombay,  and  back  to  Lon- 
don. Instead  of  proceeding  by  the  direct  and 
usual  course  from  the  Cape  of  Good  Hope  to 
Bombay,  the  captain  made  a  deviation  to  the 
Mauritius  ;  and  the  defendant's  agents  at  Bom- 
bay, in  consequence  of  such  deviation,  refused  to 
find  a  cargo.  In  an  action  by  the  owner  against 
the  defendant  for  not  loading  the  ship  with  a 
cargo  at  Bombay,  pursuant  to  the  charterparty,  it 
was  left  to  the  jury  to  say  whether  the  deviation 
was  of  such  a  nature  and  description  as  to  deprive 
the  freighter  of  the  benefit  of  the  contract  into 
which  he  had  entered  ;  and  they  were  told,  that, 
if  such  was  their  opinion,  the  defendant  was  ex- 
cused by  the  act  of  the  plaintiff  from  furnishing 
a  cargo.  The  jury  having  found  for  the  defen- 
dant, the  court  refused  to  grant  a  new  trial, 
holding  the  direction  right.  Freeman  v.  Taylor, 
1  M.  &  Scott,  182  ;  8  Bing.  124. 


JuBtiflable.] — A  deviation  for  the  pur- 


pose  of  saving  life  is  justifiable,  but  not  a  devia- 
tion for  the  mere  purpose  of  saving  property. 
The  defendants'  ship  was  chartered  by  the  plain- 
tiffs to  carry  a  cargo  of  wheat  from  Cronstadt  to 
the  Mediterranean,  the  usual  perils  of  the  sea 
excepted.  Whilst  on  her  voyage  she  sighted  and 
went  to  the  assistance  of  a  vessel  in  distress, 
called  the  Arion,  and  the  master  in  consideration 
of  1,000/.  agreed  to  tow  her  into  the  Texel,  which 
was  out  of  his  direct  course.  Whilst  so  doing, 
the  defendants'  vessel  was  stranded,  and  ulti- 
mately (with  her  cargo)  was  totally  lost.  lu 
answer  to  questions  put  to  them  by  the  learned 
judge,  the  jury  found  that  it  was  not  reasonably 
necessary  to  take  the  Arion  to  the  Texel  in  order 
to  save  the  lives  of  those  on  board  her ;  but  that 
it  was  reasonably  necessary  to  do  so  in  order  to 
save  her  and  her  cai-go  :— Held,  that  the  devia- 
tion was  unjustifiable,  and  consequently  that  the 
plaintiffs  were  entitled  to  recover  against  the 
owners  the  value  of  the  cargo.  ScaramaTiga  v. 
Stamp,  4  C.  P.  D.  316  ;  48  L.  J.,  C.  P.  478  ;  40 
L.  T.  191.  Affirmed,  5  C.  P.  D.  295  ;  49  L.  J., 
C.  P.  674  ;  42  L.  T.  840  ;  28  W.  R.  691— C.  A. 

Delay— To  Sail  with  Convoy.]— Where  the 
plaintiff  covenanted,  that,  on  the  arrival  of  a 
ship  at  a  certain  port,  he  would  receive  the  de- 
fendant's cargo,  and  sail  for  England  therewith, 
with  the  next  June  convoy,  provided  the  ship 
arrived  and  was  ready  to  load  sixty-five  running 
days  before  the  sailing  of  such  convoy  ;  and  the 
defendant  covenanted  to  provide  a  cargo  of  pro- 
duce in  time  for  her  to  load  the  same,  and  join 
the  June  convoy  for  England,  provided  she  ar- 
rived out  and  was  ready  to  load  and  a  notice 
thereof  was  given  to  his  agents,  sixty-five  running 
days  previously  to  the  sailing  of  the  convoy,  and 
on  her  arrival  to  receive  the  cargo  and  pay  the 
current  freight : — Held,  that  it  was  not  a  condi- 
tion precedent  to  the  defendant's  part  of  the  con- 
tract that  the  ship  should  so  arrive,  but  he  was 
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still  bound  to  supply  a  cargo,  though  not  in  time 
to  enable  the  plaintiff  to  sail  with  that  convoy. 
Dejfel  V.  Brocklehank,  4  Price,  36  ;  3  Bligh,56l. 

Freighter    Coantennanding.]  —  Where 


the  master  covenanted  with  the  freighter  that 
the  vessel  should  proceed  with  the  firet  convoy 
from  England  for  Spain  and  Portugal,  or  either, 
as  he  should  be  directed  by  the  freighter  or  his 
agents  ;  and  there  make  a  right  and  true  deli- 
very of  the  cargo,  agreeably  to  the  bills  of  lad- 
ing signed  for  the  same  ;  and  so  to  take  in  a  home 
cargo,  and  return  and  make  a  right  and  true  deli- 
very thereof  at  London,  in  consideration  whereof, 
and  of  everything  above  mentioned,  the  freighter 
covenanted  to  load  the  vessel  out  and  home,  and 
pay  certain  freight  per  ton  per  month,  part  before, 
and  the  remainder  on  the  right  and  true  delivery 
of  the  homeward  caigo  at  London  : — Held,  first, 
that  the  freighter,  having  first  ordered  the  master 
to  proceed  to  Lisbon,  in  consequence  of  which  the 
master  had  taken  in  goods  and  signed  bills  of 
lading  for  that  port,  could  not  afterwards  coun- 
termand that  order,  and  order  him  to  proceed  to 
Gibraltar,  without  first  recalling  the  bills  of  lad- 
ing, or  at  least  tendering  sufficient  indemnity  to 
the  master  against  the  consequence  of  his  lia- 
bility thereon :  secondly,  that,  supposing  the 
freighter  had  such  a  power,  yet  his  supercargo 
and  agent,  who  was  on  board  the  vessel,  had  the 
like  authority  in  the  absence  of  his  principal, 
even  before  the  vessel  sailed  from  this  country, 
to  alter  again  the  destination  to  Lisbon  :  thirdly, 
that  the  master  having  proceeded  with  the  out- 
ward cargo  to  Lisbon  under  the  first  order,  and 
brought  home  a  return  cargo  and  delivered  the 
same  to  the  freighter  at  London,  was  entitled  to 
his  freight  for  that  voyage,  though  he  had  not 
sailed  with  the  first  convoy ;  the  sailing  with 
the  first  convoy  not  being  a  condition  precedent 
to  his  recovering  freight  for  the  voyage  actually 
performed  under  the  first  oixier,  but  a  distinct 
covenant  for  the  breach  of  which  he  was  liable. 
Davidson,  v.  Ovoynne,  13  East,  381. 

Delay  without  Damage.  ] — A  declaration  stated, 
that  it  was  agreed  by  a  charterparty  that  the 
plaintiffs  ship  should  load  from  the  agents  of 
the  defendant  at  Nantes  a  cargo  of  wheat,  and 
deliver  the  same  at  London  on  being  paid 
freight ;  that  the  ship  went  to  Nantes,  and  that 
the  defendant  refused  to  load  a  cargo.  Plea, 
that  the  charterparty  was  entered  into  at  Lon- 
don, while  the  ship  was  at  London,  and  that  the 
plaintiff,  without  the  defendant's  consent,  sailed 
from  London  to  Newcastle,  and  thence  to  other 
places  than  Nantes,  by  reason  of  which  the  ship 
did  not  arrive  at  Nantes  ^'  within  a  reasonable 
and  proper  time  in  that  behalf,"  but  "  after  a 
long  and  unreasonable  time,  to  wit,  thirty-eight 
days,  after  she  would  have  arrived  at  Nantes, 
according  to  the  usual  length  of  the  voyage,  if 
she  had  sailed  direct:" — Held,  that  the  plea 
was  bad,  as  it  did  not  appear  that  the  defendant 
had,  in  consequence  or  the  delay,  lost  the 
benefit  of  the  voyage.  Climham  v.  Vertue,  D. 
&  M.  343 ;  5  Q.  B.  265  ;  13  L.  J.,  Q.  B.  2  ;  8  Jur.  32. 

Bringing  back  Ship— Refusal  to  Despatch 
again.] — In  an  action  upon  a  charterparty,  by 
which  the  owner  covenanted  to  take  on  board  at 
London  the  freighter's  goods,  and  to  proceed 
therewith  to  Monte  Video,  and  there  deliver 
them,  and  receive  another  cargo,  and  proceed 


therewith  to  the  port  of  discharge  in  Great 
Britain,  and  there  deliver  the  same  and  end  the 
voyage  ;  in  consideration  of  which  the  freighter 
covenanted  to  pay  so  much  per  month  for  freight 
during  the  voyage  to  Monte  Video  and  back  to 
her  port  of  discharge  ;  it  is  not  enough  to  allege 
in  the  declaration  that  the  ship,  after  taking  in 
a  cai'go  in  Great  Britain,  and  proceeding  in  part 
on  her  outward  voyage,  was,  against  the  will  and 
without  the  default  of  the  owner,  and  through 
the  act  of  the  supercargo,  the  servant  of  the 
freighter,  seized  and  brought  back  to  London, 
and  detained  until  restored  to  the  owner,  in  con- 
sequence of  which  she  required  repair,  and  which 
the  plaintiff  caused  to  be  done  with  proper  des- 
patch, and  was  ready  and  willing  to  cause  the 
ship  to  prosecute  and  complete  her  voyage,  and 
offered  ner  to  the  defendant  for  that  purpose, 
and  requested  him  to  despatch  her  ;  and  upon 
this  to  assign  a  breach  that  he  refused  to  des- 
patch her  and  renounced  the  charterparty  and 
further  prosecution  of  the  voyage,  and  discharged 
the  plaintiff  from  the  same,  per  quod  he  was  hin- 
dered from  endeavouring  to  complete  the  voyage, 
and  to  earn  the  money  stipulated  by  the  charter- 
party  to  be  paid  at  her  port  of  discharge  ;  for  the 
defendant  having  once  despatched  the  ship,  there 
was  no  obligation  upon  him  to  despatch  her  a 
second  time.  Smith  v.  Wilsm,  6  M.  &  S.  78  ;  8 
East.  437. 

Master  not  Signing  Bills  of  Lading— Seftisal 
to  Beeeive  Goods.]  —  It  was  stipulated  in  a 
charterparty  made  between  the  plaintiffs  and  the 
defendants  that  the  master  of  the  ship  should 
sign  bills  of  lading  as  presented,  or  pay  a  named 
penalty.  He  refused  to  do  so,  and  sailed  from 
the  port  of  loading  without  having  signed  any 
bills  of  lading.  He  procee<led  to  the  port  of 
discharge,  delivered  a  portion  of  the  cargo  to 
the  consignees,  but  ceased  doing  so,  and  ware- 
housed the  remainder,  as  they,  acting  under 
instructions  from  the  charterers,  claimed  to 
deduct  from  the  freight  an  amount  equal  to  the 
penalty  named  in  the  charterparty.  In  an 
action  by  the  charterers  against  the  shipowners 
for  conversion  and  for  penalties : — Held,  that 
the  plaintiffs  could  not  recover  against  the  de- 
fencuints  for  conversion  of  the  cargo,  as  they 
had  carried  it  for  the  plaintiffs,  had  intended  to 
deliver  the  whole  of  it  to  the  consignees  of  the 
plaintiffs,  and  had  been  prevented  by  the  acts  of 
the  plaintiffs  from  completing  the  delivery. 
Jones  V.  Hough,  5  Ex.  D.  118  ;  49  L,  J.,  Ex.  211 ; 
42  L.  T.  108. 

Discharging  Cargo,  Means  for.] — The  duty 
of  providing,  and  making  proper  use  of,  suf- 
ficient means  for  the  discharge  of  a  cargo,  when 
a  ship,  which  has  been  chartered,  arrives  at 
its  destination,  and  is  ready  to  discharge,  lies 
upon  the  charterer.  But  that  general  duty  may 
be  qualified  by  words  in  the  charterparty,  and  by 
the  circumstances  of  the  case.  If,  by  tne  terms 
of  the  charterparty,  the  charterer  has  agreed  to 
discharge  the  ship  within  a  fixed  period  of  time, 
that  is  an  absolute  and  unconditional  engage- 
ment, for  the  non-performance  of  which  nc  is 
answerable,  whatever  may  be  the  nature  of  the 
impediments  which  prevent  him  from  perform- 
ing it.  If  there  is  no  fixed  time,  the  law  implies 
an  agreement,  on  his  part,  to  discharge  the  cargo 
within  a  reasonable  time.  Postlethwaitc  v.  Free- 
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land,  5  App.  Cas.  599 ;  49  L.  J.,  Ex.  630 ;  42 
L.  T.  845  ;  28  W.  R.   838— H.  L.  (E.). 

Per  Lord  Hatherley :  When  the  corenant 
merely  engages  that  the  merchant  shall  with  all 
despatch,  according  to  the  custom  lof  the  port, 
unload  the  vessel,  be  will  fulfil  his  contract  if  he 
employs  all  the  usual  methods  of  despatch  at 
the  port.    lb. 


Expenses  ol] — The  contract  in  the  charter- 


party  as  to  demurrage  was  this  : — The  cargo  was 
to  be  supplied  as  fast  as  it  could  be  taken  on 
board,  "  and  to  be  received  at  port  of  discharge 
as  fast  as  steamer  can  deliver  as  above  .  .  . 
and  ten  days'  demurrage  over  and  above  the  said 
laying  days  "  f  there  were  no  laying  days  men- 
tioned in  the  charterparty)  "  at  30/.  per  day,  pay- 
able day  by  day,  it  being  agreed  that  for  the 
payment  of  all  freight,  dead  freight  and  demur- 
rage, the  owner  shall  have  absolute  charge  and 
lien  on  the  said  cai*go  .  .  .  "  *^  The  cargo  to 
be  brought  to  and  taken  from  alongside  the  ship 
at  merchants'  risk  and  expense."  The  ship  did 
not  fulfil  an  engagement  in  the  charterparty  to 
proceed  to  the  Surrey  Commercial  Docks  by 
merely  going  to  the  gates  of  the  docks,  but  when 
it  had  fulfilled  the  alternative  to  go  as  near 
thereto  as  it  could  safely  get,  the  charterer  was 
bound  to  take  the  cargo  from  alongside  at  his 
risk  and  expense.  The  shipowner  was  not  bound 
to  wait  for  an  unreasonable  period,  until  the  dock 
authorities  should  be  able  to  assign  the  ship  a 
discharging  berth  in  the  docks.  When  a  diffi- 
culty arose  about  the  ship  being  admitted  into 
the  Surrey  Commercial  Docks,  and  the  charterer 
would  not  name  any  other  docks  or  place  where 
the  vessel  might  be  unloaded,  the  shipowner  gave 
notice  to  the  charterer  of  the  discharge  of  the 
cai^o  by  lighters,  and,  on  taking  the  timber  into 
the  docks,  gave  notice  to  the  dock  authorities 
that  it  was  delivered  there  subject  to  the  claim 
for  freight,  demurrage,  and  delivery  charges  : — 
Held,  that  he  was  w^arranted  in  so  doing.  Dahl 
or  Donltin  v.  NcUon^  6  App.  Cas.  38  ;  50  L.  J., 
Ch.  411  ;  44  L.  T.  381  ;  29  W.  R.  453. 

Dnty  to  perform  Voyages  within  Limited 
Time.] — In  an  action  for  a  breach  of  a  charter- 
party  by  the  freighter  against  the  owner  of  the 
vessel,  the  declaration  stated  that  it  was  agreed 
by  the  parties  that  the  vessel  should  proceed  with 
all  convenient  speed  to  S.  H.,  and  there  load  a 
cargo  of  coals,  and  therewith  proceed  to  L.,  and 
deliver  the  cargo  at  a  safe  wharf,  at  a  certain 
amount  of  freight  being  payable  per  ton  ;  that 
the  charterparty  should  be  in  force  for  six  suc- 
cessive voyages,  and  that  they  should  be  made 
not  later  than  the  last  day  of  February.  A 
breach,  that  the  defendant  would  not  permit  the 
vessel  for  the  fourth  successive  time,  or  for  any 
time  except  three  times,  after  the  making  of  the 
charterparty,  to  proceed  to  S.  H.,  and  there  to 
load  a  cargo  of  coals  on  board.  Plea,  that  be- 
fore breach,  the  last  day  of  February  expired : — 
Held,  that  the  plea  was  no  answer.  Wheeler  v. 
Baridge,  9  Ex.  668  ;  2  C.  L.  R.  1077  ;  23  L.  J., 
Ex.  221. 

Outward  and  Homeward  Voyages — ^Time  of 
Payment.] — By  a  charterparty  the  vessel  was 
to  sail  from  London  with  a  cargo  for  Kingston, 
or  any  other  port  in  Jamaica,  and  having 
discharged  the  same,  receive  on  board  a  cargo 
from  thence,  or  from  a  port  on  the  Spanish 


Main,  if  required,  and  deliver  the  same  at  a  port 
in  the  United  Kingdom ;  freight  to  be  paid,  2oOZ. 
in  ten  days  after  sailing  from  Gravesend,  750^. 
more  in  two  months  after  a  right  delivery  of  the 
homeward  cargo  at  her  port  of  discharge  in 
the  United  Kingdom,  provided  she  should  be 
required  to  proceed  to  one  port  only  in  Jamaica, 
and  2ol,  more  should  she  be  required  to  go  to 
two  or  more  ports  in  that  island  ;  and  in  case  the 
vessel  should  be  ordered  to  the  Spanish  Main,  \L 
per  day  was  to  be  paid  for  every  day  after  the 
25th  day  after  her  arrival  at  Jamaica,  until  des- 
patched from  her  loading  port ;  demurrage  100^. 
per  month,  or  in  proportion  for  a  less  period, 
payable  on  settlement  of  the  hire  of  the  vessel. 
The  vessel  sailed  from  London,  and  discharged 
a  portion  of  her  outward  cai^  at  Kingston,  and 
the  residue  at  another  port  in  Jamaica,  and  sailed 
thence  to  a  port  in  the  Spanish  Main  to  receive 
a  homeward  cargo,  and  there  remained  139  days 
beyond  the  stipulated  twenty-five  days : — Held, 
that  the  4/.  per  day  was  not  payable  until  two 
months  after  the  delivery  of  the  homeward  cargo 
at  the  ship's  port  of  discharge  in  the  United 
Kingdom.  Crazier  v.  Smithy  1  Scott,  N.  R.  338  ; 
1  M.  &  G.  407, 

6.  Liability  of  Chabtereb  or  Agkkt. 

Indefinite  Period  of  Employment.]  —  By  a 

charterparty  to  government  for  transporting* 
emigrants  from  this  country  to  the  Cape  of 
Good  Hope,  a  ship-broker,  on  behalf  of  the 
owners,  let  a  vessel  to  the  commissioners  of  the 

navy  for  the  space  of calendar  months  cer* 

tain,  and  thenceforward  until  they  should  give 
him  notice  that  she  was  discharged,  such  notice 
to  be  given  after  her  return  to  Deptford  or  Ports- 
mouth ;  and  the  commissioners  covenanted  to 
pay  freight  at  the  rate  of  14*.  per  ton  per  calen- 
dar month  for  so  long  time  as  the  vessel  should 
be  continued  in  his  Majesty's  service ;  and  that 
after  she  bad  been  in  such  service  six  months, 
the  broker  thould  have  a  bill  of  imprest  for  two 
months'  freight  more ;  and  after  ten  months  a 
like  bill  for  two  months  ;  and  a  like  bill  when- 
ever eight  mouths  should  be  due  ;  and  the  fol- 
lowing memorandum  was, written  in  the  margin  : 
"  Notwithstanding,  it  is  herein  agreed,  that  the 
ship  shall  be  discharged  at  Deptford  or  Ports- 
mouth, it  is  hereby  covenanted  that  she  shall 
be  discharged  at  the  Cape  of  Good  Hope, 
when  the  service  will  admit  of  it : " — Held, 
that,  under  the  terms  of  the  charterparty,  the 
voyi^  was  general,  and  that  the  ship  was  char- 
tered for  an  indefinite  period ;  and  that  the 
broker  was  only  entitled  to  claim  commission  as 
for  a  voyage  of  that  description,  and  not  for  a 
specific  voyage  outwards.  Holl  v,  Pineenty  6 
Moore,  228. 


Dating  firom   Condemnation.]  —  In   an 


action  on  a  charterparty,  whereby  it  was  agreed 
to  employ  a  ship  of  which  the  plaintiff  was  the 
captor,  as  soon  as  sentence  of  condemnation 
should  have  passed,  the  sentence  must  be  taken 
to  mean  a  legal  sentence  ;  and  the  party  who 
sues  for  the  freight  must  aver  that  the  ship  was 
condemned  by  a  court  having  competent  jurisdic- 
tion.    Unwin  v.  WolBeley^  1  T.  R.  674. 

Date  of  Lobs.] — By  a  charterparty  for  a  voyage 
from  the  port  of  London  to  Calcutta  and  back 
on  the  usual  terms,  it  was  further  agreed  that 
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the  freighter,  if  he  thought  proper,  might  hire 
the  vessel  for  an  intermediate  voyage,  within  cer- 
tain limits,  for  not  less  than  six  months ;  that, 
in  that  event,  the  master  shoald  refit  the  vessel 
for  snch  voyage,  and  the  complement  of  men 
shoald  be  kept  up,  and  all  necessaries  provided  ; 
in  consideration  of  which  the  lighter  agreed  to 
pay  the  owner  of  such  voyage  at  the  rate  of  ll, 
a  ton  per  month  on  the  ship's  tonnage,  and  to 
pay  four  months  of  such  hire  in  advance  ;  and 
at  the  end  of  six  months  two  further  months' 
pay,  and  so  in  every  succeeding  two  months ; 
and  the  balance  due  at  the  termination  of  such 
hiring  in  cash  or  approved  bills.  It  was  further 
stipulated,  that,  if  the  vessel  should  be  lost  or 
captured,  the  freight  by  time  sTiould  be  payable 
up  to  the  period  when  she  should  be  so  lost  or  cap- 
tured, or  last  heard  of :— Held,  that,  under  the 
former  clauses  of  this  agreement,  the  freighter 
could  not  claim  a  return  of  any  part  of  the  four 
months'  advance,  on  the  vessel  being  lost  within 
that  period  ;  but  that  the  advance,  being  in  re- 
8p|ect  of  freight,  was  absolute ;  and  that  the 
stipulation  on  this  head  was  not  qualified  by  the 
subsequent  clause.  Saunders  v.  Drew,  3  B.  & 
Ad.  445. 

Conrt-martial — Condition  pveeodent  to  Pay- 
ment under  Covenant.] — Covenant  in  a  charter- 
party,  whereby,  if  the  ship  should  be  lost,  burnt, 
or  taken,  and  it  should  appear  to  a  court-martial 
that  the  master  had  made  the  best  defence  he 
could,  the  freighters  covenanted  to  pay  the  value 
of  the  ship.  The  holding  of  the  court-martial 
is  a  condition  precedent.  Davison  v.  Mure,  3 
Dougl.  28. 

Dnring  Bepairs.] — Where  a  vessel  was  char- 
tered for  six  months  certain,  the  freighter  to  pay 
2002.  per  month,  and  so  in  proportion  for  any 
longer  time  she  might  be  employed,  the  owner  to 
keep  the  ship  in  repair  during  the  voyage  ;  and, 
in  consequence  of  perils  of  the  sea,  the  vessel 
was  obliged  to  be  repaired  twice  in  the  course  of 
the  voyage,  whi<5h  detained  her  uselessly  to  the 
freighter  for  twenty-eight  days  : — Held,  that  he 
was  still  liable  for  freight  during  such  detention. 
Bivley  v.  Scaifcy  7  D.  &  R.  818  ;  5  B.  &  C.  167  ; 
2  C.  &  P.  132. 

A  covenant  in  a  charterparty,  that  the  owner 
shall  at  his  expense  forthwith  make  the  ship 
tight  and  strong  for  a  voyage  for  twelve  months, 
and  keep  her  so,  is  not  a  condition  precedent  to 
the  recovery  of  freight  after  the  freighter  has 
taken  the  ship  into  his  service,  and  used  her  for 
a  certain  period ;  but  if  the  freighter  is  after- 
wards delayed  or  injured  by  the  necessity  of  re- 
pairing her,  he  has  his  remedy  in  damages  ;  but 
if  the  owner's  neglect  to  repair  in  the  first  in- 
stance precluded  the  freighter  fr6m  making  any 
use  of  the  vessel,  that  would  have  gone  to  the 
whole  consideration,  and  might  have  been  in- 
sisted on  as  a  bar  to  the  action,  ffavelock  v. 
Oeddes,  10  East,  555. 

For  non,constat,  but  that,  after  she  had  been 
used  by  the  freighter,  she  wanted  repair,  without 
any  default  of  the  owner ;  or  that  he  was  guilty 
of  any  delay  in  making  the  repairs;  and  the 
freight  would  still  run  on  during  the  time  of  re- 
pair,   lb. 

After   Loading — Delay   in   Loading.] — By  a 

charterparty  it  was  agreed  that  a  ship  should, 
with  all  convenient  speed,  proceed  to  Sunder- 


land, and  that  the  charterer  should  there  load 
the  ship  in  regular  turn  with  a  full  cargo  of 
coals,  and  the  ship  should  proceed  with  it  to  Kiel, 
and  deliver  to  freighter  or  assigns,  on  payment 
of  freight ;  "  and,  that  the  charter  being  con- 
cluded by  the  charterer  on  behalf  of  another 
party  resident  abroad,  all  his  liability  should 
cease  as  soon  as  he  had  shipped  the  cargo :  "— 
Held,  that  this  clause  only  exempted  the  char- 
terer from  liability  accruing  after  the  loading  of 
the  cargo ;  and  that  he,  therefore,  remained 
liable  for  delay  in  loading,  although  he  had  ulti- 
mately loaded  a  full  cargo.  Chrittoffersen  v. 
Hansen,  7  L.  R.,  Q.  B.  509  ;  41  L.  J.,  Q.  B.  217  ; 
26  L.  T.  547  ;  20  W.  R.  626. 

A  memorandum  for  a  charterparty  made  be- 
tween shipowners,  and  Y.,  "as  agent  for  the 
freighter"  (no  principal  being  named),  after 
providing  for  "demurrage  over  and  above  the 
laying  days  at  11,  per  day,"  stated  that,  "  it  is 
further  agreed,  that,  this  charterpai'ty  being  con- 
cluded by  "  Y.  "for  another  party,  the  liability 
of  the  former  in  eveiy  respect,  and  as  to  all 
matters  and  things,  as  well  before  as  after  the 
shipping  of  the  caigo,  shall  cease  as  soon  as  they 
have  shipped  the  cargo:" — Held,  that  Y.  was 
not  liable  upon  this  memorandum  for  demurrage 
at  the  port  of  discharge.  Ogleshy  v.  Yglesian, 
El.,  Bl.  &  El.  930 ;  27  L.  J.,  d  B.  356. 

By  a  charterparty  between  the  owners  of  a 
ship  and  the  agents  for  the  chartereis  who  were 
persons  resident  in  Spain,  it  was  agreed  that  the 
ship  should  proceed  to  1.,  and  there  load  in  regu- 
lar turn  from  the  agents  of  the  charterers  a  full 
and  complete  cargo.  It  was  also  agreed  that  all 
liability  of  the  agents  "  in  every  respect,  and  as 
to  all  matters  and  things  as  well  before  and  dur- 
ing as  after  the  shipping  of  the  cargo,  shall  cease 
as  soon  as  they  have  shipped  the  cargo."  A 
cargo  was  loaded  and  shipped,  but  not  in  regular 
turn  : — Held,  that  the  agents  were  protected  by 
the  clause  from  liability  for  not  so  loading  in 
regular  turn,  they  having  loaded  and  shipped  the 
cargo  before  the  commencement  of  the  action. 
Miltain  v.  Perez,  3  El.  &  El.  495 ;  30  L.  J., 
Q.  B.  90 ;  7  Jur.,  N.  S.  336  ;  3  L.  T.  736 ;  9  W.  R. 
269. 

A  charterparty,  by  which  it  was  agreed  that 
the  cargo  should  be  loaded  and  discharged  with 
all  despatch,  contained  the  following  clause : 
"  The  charterers'  liability  on  this  charter  to 
cease  when  the  cargo  is  shipped  (provided 
the  same  is  worth  the  freight  on  arrival  at 
the  port  of  discharge),  the  captain  having  an 
absolute  lien  on  it  for  freight,  dead  freight,  and 
demurrage,  which  he  or  owner  shall  be  bound  to 
exercise."  The  charterers  having  shipped  a 
cargo  worth  the  freight  on  arrival  at  the  port  of 
discharge  : — Held,  that  they  were  protected  by 
the  clause  from  liability  to  the  shipowner  for  not 
loading  the  ship  in  due  time  according  to  the 
charter.  Bannister  v.  Breslauer,  2  L.  R.,  C.  P. 
497 ;  36  L.  J.,  C.  P.  195 ;  15  L.  T.  418 ;  16  W.  R. 
840. 

A  charterparty  contained  the  following  clause : 
"  Charterer's  liability  to  cease  when  the  ship  is 
loaded,  the  captain  having  a  lien  upon  the  cargo 
for  freight  and  demurrage."  In  an  action  for 
demurrage  at  the  port  of  loading : — Held,  first, 
that  the  lien  extended  to  demurrage  at  the  port 
of  loading,  as  well  as  at  the  port  of  discharge. 
Francesco  v.  Massey,  8  L.  R.,  Ex.  101 :  42  L.  J., 
Ex.  75  ;  21  W.  R.  440. 

Held,  secondly,  that  the  ship  having  been 
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loaded,  the  charterer  ooald  not  be  sued  for  de- 
murrage incurred  during  the  loading.    Ih. 

By  a  charterparty  the  ship  was,  after  loading 
a  full  cargo,  to  proceed  to  a  port  of  call  for 
orders,  to  be  forwarded  within  forty-eight  hoars 
after  notice  of  arrival  given  to  the  charterers, 
to  discharge  at  a  good  and  safe  port.  Twelve 
workiug  lay  days  to  be  allowed  the  freighters 
for  loading  the  ship  at  the  port  of  loading, 
and  waiting  for  onlers  at  the  port  of  call, 
and  fifteen  days  over  and  above  the  laying 
days  at  f ourpence  per  ton  per  day.  Charterers' 
liability  to  cease  when  the  ship  was  loaded,  the 
owners  of  the  ship  to  have  an  absolute  lien  on 
the  cargo  for  all  freight,  dead  freight,  and  de- 
murrage. In  an  action  by  the  shipowners 
against  the  charterers  for  not  giving  orders  as  to 
the  port  of  discharge,  and  for  giving  orders  that 
the  ship  should  proceed  and  discharge  at  a  port 
which  was  not  a  safe  port  within  the  meaning  of 
the  charterparty : — Held,  that  inasmuch  as  delay 
at  the  port  of  call  was  provided  for  by  the  stipu- 
lation in  respect  of  demurrage,  the  charterers 
were  discharged,  whether  the  actual  dama^ 
claimed  were  covered  by  the  owuctb'  lien  or  not. 
French  v.  Oerber,  2  C.  P.  D.  247 ;  46  L.  J.,  C.  P. 
320  ;  36  L.  T.  350 ;  25  W.  R.  355— C.  A. 

A  vessel  was  chartered  to  carry  a  cargo  of  coals 
to  Callao,  to  be  delivered  to  the  order  of  the 
charterer's  agent.  The  charterparty  provided 
that  the  ship  should  be  loaded  at  the  rate  of 
seventy-five  tons  per  clear  working  day,  "  stif- 
fening coal  to  be,  if  required,  supplied  at  the 
expense  of  the  ship,  and  at  the  rate  of  forty  tons 
per  clear  working  day,  .  .  .  but  all  days  on 
which  stiffening  coal  is  to  be  taken  on  board,  or 
the  ship  is  detained  for  the  same,  are  to  be  ex- 
cluded from  the  computation  of  the  working 
days  allowed  for  loading ;  the  vessel  to  be  dis- 
charged at  the  rate  of  forty  tons  per  clear  work- 
ing day.  .  .  .  Demurrage  to  be  paid  for  each  day 
beyond  the  days  allowed  for  loading  and  dis- 
charging respectively  at  the  rate  of  3<f.  per 
registered  ton  per  day.  The  master  to  have  a 
lien  upon  the  cargo  for  all  freight,  dead  freight, 
and  demurrage.  All  liability  of  the  charterer 
under  this  agreement  shall  cease  as  soon  as  the 
cargo  is  on  board.  .  .  .  All  questions,  whether  of 
short  delivery,  demurrage  or  otherwise,  are  to 
be  settled  by  the  chaiterer's  agent  at  the  port 
of  destination."  The  vessel  arrived  at  Callao, 
where  the  captain,  at  the  request  of  the  char- 
terer's agent,  delivered  the  cai^  to  him  without 
insisting  on  his  lien  for  freight  and  demurrage. 
In  an  action  on  the  charterparty  for  undue  de- 
tention of  the  vessel  in  putting  stiffening  coal 
on  board: — Held,  that  the  shipowner  had  no 
cause  of  action  on  the  charterparty  ;  the  clause 
providing  for  the  cesser  of  the  charterer's  liabi- 
lity operating  as  an  absolute  discharge,  notwith- 
standing that  the  charterer  and  consignee  were 
the  same  person.  Sanguirietti  v.  Pacifc  Steam 
Navigation  Company^  2  Q.  B.  D.  238  ;  46  L.  J., 
Q.  B.  105  ;  35  L.  T.  658  ;  25  W.  B.  150— C.  A. 

Held,  also,  that  the  demurrage  clause  extended 
to  detention  of  the  vessel  in  putting  stiffening 
coal  on  board,  and  that  damages  for  such  deten- 
tion were  covered  by  the  owner's  lien.    Ih. 

By  a  charterparty  cargo  was  to  be  loaded  in 
thirteen  working  days,  and  to  be  discharged  at 
not  less  than  thirty  tons  per  working  day.  Ten 
days'  demurrage  to  be  allowed  above  the  said 
days.  The  charterer's  liability  to  cease  when 
^hip  is  loaded,  the  captain  or  owner  having  a 


lien  on  cargo  for  freight  and  demurrage : — Held, 
that  the  charterer  upon  loading  the  cargo,  was 
discharged  from  liability  for  demurrage  incurred 
at  the  port  of  loading.  J^/»  v.  Cory^  10  L.  R., 
Q.  B.  553  ;  44  L.  J.,  Q.  B.  205  ;  32  L.  T.  670 ;  23 
W.  R.  880— Ex.  Ch.  Bee  Petroeocehino  v.  Bott^ 
anUy  col.  1294. 

"Loading [excepted."] — ^A  charterparty  con- 
tained a  clause  :  "  This  charter  being  concluded 
by  the  charterers  on  behalf  of  another  party, 
it  is  agreed  that  all  liability  of  the  former  shall 
cease  as  soon  as  the  cargo  is  shipped,  loading 
excepted,  the  owners  and  master  of  the  vessel 
agreeing  to  rest  solely  on  their  lien  on  the  cargo 
for  freight,  demurrage,  and  all  other  claims,  and 
which  lien  it  is  hereby  agreed  that  they  shall 
have : " — Held,  that "  loading  excepted  "  extended 
to  delay  in  loading,  and  was  not  confined  to  the 
loading  a  full  and  complete  caigo;  and  the 
charterers,  therefore,  remained  liable  for  the 
delay,  though  they  had  shipped  a  complete  cargo. 
Litter  v.  Van  Haansbergen,  1  Q.  B.  D.  269;  45 
L.  J.,  Q.  B.  495  ;  24  W.  R.  395. 

Constniing  Bill  of  Lading  by  Charterparty.] 
— A  vessel  was  chartered  to  cariy  a  cargo  of 
coals  from  Cardiff  to  Rouen.  The  charterparty 
provided  that  the  liability  of  the  charterers 
should  cease  **  when  the  ship  is  loaded  and  ad- 
vance of  freight  with  demurrage  at  Cardiff  paid." 
"  Ship  to  have  a  lien  on  cargo  for  freight,  dead 
freight,  and  demurrage."  The  bill  of  lading 
contained  no  restriction  on  the  liability  of  the 
charterers.  In  an  action  for  balance  of  freight : 
— Held,  that  the  charterparty  and  bill  of  lading 
must  be  read  together,  and  construed  according 
to  the  plain  meaning  on  the  face  of  them,  and 
that  the  charterers'  Uability  ceased  on  perform- 
ance of  the  conditions  in  the  charterpar^.  Bar- 
wieU  V.  Burnyeat,  36  L.  T.  250  ;  25  W .  R.  395. 

A  charterparty  contained  stipulations  in  the 
usual  form  for  payment  of  freight  and  demur- 
rage, and  also  a  stipulation  that  *'as  this 
charterparty  is  entered  into  by  the  charterers 
for  account  of  another  party,  their  liability 
ceases  as  soon  as  the  cargo  is  on  board,  the 
vessel  holding  a  lien  upon  the  cargo  for  freight 
and  demurrage."  The  charterers  having  placed 
the  cargo  on  board  at  the  port  of  loading,  a  bill 
of  lading  was  signed  whereby  the  goods  were 
made  deliverable  to  themselves  at  the  port  of 
discharge,  "they  paying  freight  and  all  other 
conditions  as  per  charterparty."  In  an  action 
by  the  shipowner  against  them  as  consignees  of 
the  cargo,  for  demurrage  in  respect  of  delay  at 
the  port  of  discharge : — Held,  that  the  cesser 
clause  in  the  charterparty  must  be  rejected  as 
inapplicable  in  reading  the  bill  of  lading,  which 
incorporated  all  the  conditions  of  the  charter- 
party  applicable  to  the  reception  of  the  goods  at 
the  port  of  discharge,  and  therefore  that  the 
plaintiff  was  entitl^  to  maintain  the  action. 
Qulliclitten  v.  Stewart,  11  Q.  B.  D.  186  ;  52  L.  J., 
Q.  B.  648  ;  49  L.  T.  198  ;  31  W.  R.  74&.  See  also 
The  San  Roman,  ante,  col.  1337. 

Liability  for  Expenses  incurred  by  reason  of 
Additional  Clauie.l — D.  chartered  a  vessel  to 
Puerto  Cabello  ana  home  from  Maracaibo  at  a 
fixed  freight,  and  an  additional  clause  was  sub- 
sequently inserted  in  the  charterparty,  giving 
the  charterer  the  option  of  sending  a  part  of  the 
outward  cargo  on  to  Maracaibo,  and  stipulating 
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that  ''an J  and  every  expense  the  ycssel  may 
incur  in  consequence 'of  this  additional  clause 
shall  be  borne  by  the  charterers."  The  charterer 
loaded  the  vessel  with  a  cargo,  part  for  Puerto 
Cabello  and  part  for  Maracaibo,  and  made  out 
two  maniftets.  On  arriving  at  Puerto  Cabello, 
the  custonl-house  authorities  insisted  on  seeing 
both  manif)nts,  and  prohibited  the  discbarge  of 
the  part  of  the  cargo  intended  for  Puerto  Ca- 
bello, on  the  false  ground  that  there  were  contra- 
band goods  On  bi^rd,  by  which  the  cargo  was 
confiscated,  ahd  they  also  imposed  a  fine  of  500 
dollars  on  the  master  for  having  two  manifests, 
and  prohibited  the  discharge  of  the  cargo  or  the 
clearing  out  uhtil  the  fine  was  paid.  The  master 
appeal^  to  the  tribunals  of  the  country,  and 
made  counter-claims  for  delay.  A  revolution  oc- 
curred in  Yenesuela  about  the  same  time,  wnich 
prevented  all  commercial  and  legal  proceedings ; 
but  eventually  the  government  agreed  with  the 
master  to  pay  him  5,000  dollars  as  compensation 
for  the  detentic^  of  the  ship ;  and,  after  a  fur- 
ther delay,  she  proceeded  to  Maracaibo.  The 
5,000  dollars  were  not  paid: — Held,  that  the 
owner  of  the  vessel  was  not  entitled  to  recover 
from  the  charteher  the  damages  or  expenses  he 
had  been  put  to^  either  in  repairing  damage  to 
the  vessel  occasioned  by  delay,  or  the  costs  at- 
tendant upon  the  proceedings,  or  otherwise,  such 
damages  not  being  contemplated  by  the  additional 
clause.  Sully  v.  Duranty,  3  H.  &  C.  270  ;  33 
Xj.  J.,  £iX.  ol9. 

Advanoei  to  Captain  by  Charterers'  Agent.] — 
A  ship  was  chartered  on  a  voyage  from  London 
to  San  Francisco,  and  Victoria,  Vancouver's 
Island.  By  the  terms  of  the  charter,  the  cargo 
was  "  to  be  brought  to  and  taken  from  alongside 
at  merchant's  risk  and  expense.  The  freight 
was  to  be  a  lump  sum  of  1,650/.,  which  was  to  be 
paid,  1,000Z.  on  sailing,  and  the  remainder  on 
right  delivery  of  the  cargo ;  say,  i£  the  captain 
should  so  require,  one  moiety  at  each  of  the 
ports  of  discharge."  The  ship  was  to  be  con- 
signed to  charterers'  agents  at  the  port  of  dis- 
charge, paying  a  commission  of  not  exceeding  21, 
percent,  on  amount  of  freight  of  1,650/.;  and 
the  stevedore  recommended  by  the  charterers 
was  "  to  be  employed  at  ship's  expense  on  usual 
charge."  Owing  to  the  fault  of  the  stevedore  in 
the  stowage  of  the  cargo,  an  expense  to  the 
amount  of  70/.  was  incurred  in  getting  at  the 
cargo  intended  for  San  Francisco  ;  this  sum  was 
advanced  by  the  charterers'  agents  to  the  cap- 
tain, with  other  money,  as  ship's  disbursements, 
and  included  in  an  account  which  they  laid 
before  him,  and  which  he  signed  under  protest : 
—Held,  in  an  action  by  the  owner  of  the  ship 
against  the  charterers  for  freight,  that  the  70/. 
could  not  be  pleaded  either  as  a  set-off  or  as  a 

Eiyment.    Roberts  v.  Shaw^  4  B.  &  S.  44  ;  32 
.  J.,  Q.  B.  308  ;  10  Jur.,  N.  S.  147  ;  8  L.  T.  634  ; 
11  W.  R.  829. 

It  is  doubtful  whether  a  captain  has  authority 
to  bind  an  owner  by  stipulations  in  a  charter- 
party  with  respect  to  advances  to  be  made  to  the 
captain  by  the  charterer  against  the  freight. 
Oibbs  V.  Charleton,  26  L.  J.,  Ex.  321. 

Charterers'  Duty  to  Clear  SMp.]— Where  a 

ship  had  been  addressed  to  a  consignee,  who 
was  not  in  a  position  to  clear  the  ship,  and  the 
captain  was  led  by  the  charterers  to  have  re- 
course to    brokers,  who  cleared  the  ship,  and  I 


charged  commission  for  so  doing,  which  the 
captain  paid  on  behalf  of  the  owner :— Held, 
that  an  action  was  maintainable  by  the  ship- 
owner against  the  charterers,  who  had  agreed 
that  the  ship  should  be  consigned  to  their  agents 
free  of  commission,  and  the  cargo  cleared  tree  of 
expense  to  the  shipowner.  Russell  v.  Griffith  j 
2  F.  &  F.  118. 

Primagfe.] — By  a  charterparty  the  charterer 
engaged  to  ship  in  Australia  a  full  cargo  for  a 
port  in  England  at  a  freight  of  60«.  per  ton  in 
full ;  ship  paying  all  port-charges,  pilotages,  and 
towages  :  the  freight  to  be  paid  in  cash  on  right 
delivery  of  cargo  at  port  of  dischaige.  less  ad- 
vances, exchanjsre,  and  commission  :  the  captain 
to  sign  bills  of  lading  for  cargo  as  presented,  at 
any  rate  of  freight  required  by  charterer  ;  but, 
should  the  total  freight  by  bills  of  lading  amount 
to  less  than  the  total  chartered  freight,  the  dif- 
ference to  be  paid  the  master  in  cash  before 
sailing.  The  master  (who  was  paid  a  fixed 
salary, ''  to  include  all  charges  and  allowances,") 
signed  a  bill  of  lading  for  the  whole  cargo, 
making  the  goods  deliverable  to  "order  or  assigns, 
freight  to  be  paid  in  cash  at  port  of  discharge, 
the  rate  of  discharge,  rate  of  freight,  and  other 
conditions  as  per  charterparty,  with  5  per  cent, 
primage  in  cash  on  delivery  as  customary." 
The  cargo  was  received  at  the  port  of  dis- 
charge by  the  indorsees  of  the  bill  of  lading, 
as  agents  of  the  charterer,  and  the  freight  paid  : 
— Held,  that  they  were  not  liable  for  primage. 
Caughey  v.  Gordon,  3  C.  P.  D.  419 ;  27  W.  R. 
50.   And  see  ante,  col.  1219. 

7.  Demise  of  Ship. 

Liability  of  Owner  for  Hegligenee  of  Kaster 

and  Crew.]— The  plaintiffs  hired  from  the  de- 
fendant a  vessel  under  a  charterparty,  by  whi<5h 
the  vessel  was  let  to  the  plaintiffs  for  a  specified 
time,  and  they  were  to  have  the  whole  reach  of 
her  holds,  except  what  was  reserved  to  the 
owner  for  the  crew  ;  the  crew  was  to  assist  in 
loading  and  discharging,  and  the  captain  was  to 
sign  bills  of  lading  and  to  furnish  to  the  char- 
terers a  copy  of  the  log.  The  defendant  engaged 
and  paid  the  master  and  crew.  Whilst  the 
vessel  was  upon  a  voyage  under  the  charter- 
party,  with  a  cargo  on  board  belonging  to  the 
plaintiffs,  she  and  her  cargo  were  lost  by  the 
negligence  of  the  master  and  crew : — Held,  that 
the  master  and  crew  were  the  servants  of  the 
defendant  for  the  purpose  of  navigating  the 
vessel,  and  that  he  was  liable  to  compensate  the 
plaintiffs  for  the  loss  sustained  by  them.  Omoa 
and  Cleland  Coal  and  Iron  Company  v.  Huntley, 
2  C.  P.  B.  464  ;  37  L.  T.  184  ;  25  W.  R.  675. 

The  owner  of  a  ship  who,  by  a  verbal  agree- 
ment, gives  up  all  control  over  her  to  the  cap- 
tain, but  retains  a  right  to  one-third  of  the  net 
profits,  and  is  subsequently  registered  as  manag- 
ing owner  under  the  Merchant  Shipping  Act, 
1875,  is  liable  for  the  negligent  management  of 
the  vessel  by  the  captain,  though  occurring 
under  a  charterparty  of  which  the  owner  knew 
nothing.  Steel  v.  Lester,  3  C.  P.  D.  121 ;  47 
L.  J.,  C.  P.  43  ;  87  L.  T.  642  ;  26  W.  R.  212. 

What  Amounts  to— Lien  of  Owner.] — By  a 

charterparty  it  was  covenanted  that  the  owner 
should  receive  on  board  in  London  all  such 
goods  as  the  freighter  thought  tit  to  load,  and 
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should  proceed  therewith  to  Madras,  and  there, 
after  delivering  her  outward  cargo,  receive  from 
the  freighter*8  agents  a  homeward  cargo,  and 
deliver  the  same  in  London ;  and  that  all  the 
cabins  but  one,  which  was  reserved  for  the  use 
of  the  captain,  should  be  at  the  disposal  of  the 
freighter,  who  was  to  appoint  a  supercargo  to 
superintend  the  stowage  of  the  goods.  Freight 
to  be  paid  at  so  much  per  ton  on  the  register 
tonnage  of  the  ship.  The  captain  and  crew  were 
employed  and  paid  by  the  owner : — Held,  that, 
there  being  no  express  words  of  demise  of  the 
ship  itself  in  the  cnarterparty,  the  freighter  did 
not  thereby  become  the  owner  for  the  voyage, 
but  that  the  possession  continued  in  the  owner, 
and  that  he,  therefore,  had  a  lien  upon  the  cargo 
for  his  freight.  Saville  v.  Campion,  2  B.  &  A. 
COS. 

The  owner  of  a  ship  entered  into  a  charter- 
party  with  the  freighter,  by  which  the  former 
granted  and  to  freight  let,  and  the  latter  hired 
and  to  freight  took,  the  ship,  for  a  voyage,  out 
and  home.  The  owner  covenanted,  that  the 
vessel  being  well  manned  and  furnished,  as  is 
usual  for  vessels  in  merchant  service,  the  master 
should  receive  on  board  at  London  goods  to  be 
sent  alongside  her  there  by  the  freighter,  and 
deliver  them  from  alongside  at  Newfoundland 
to  the  asents  of  the  freighter,  according  to  his 
bills  of  lading ;  and,  such  cargo  having  been 
discharged  there,  should  receive  other  g^3ds  in 
like  manner,  and  deliver  them  at  Demerara, 
and,  having  discharged  the  same,  should  receive 
other  goods  there,  and  deliver  them  at  London, 
agreeably  to  bills  of  lading.  The  owner  also 
Agreed  that  the  8hip*s  boats  should  assist  in  un- 
loading and  loading  the  cargoes  when  required 
by  the  freighter,  provided  no  impediment  was 
thereby  to  be  made  in  carrying  on  the  exclusive 
duties  of  the  ship,  in  consideration  whereof  the 
freighter  covenanted  to  send  and  take  the  goods 
from  alongside,  and  to  pay  for  the  freight  and 
hire  of  the  vessel  for  the  voyage  2,600/.  with 
primage,  one  quarter  part  on  delivery  of  the 
cargo  at  Newfoundland,  by  good  bills  at  sixty 
days'  sight  on  London,  and  the  remainder  by 
good  bills  at  two  months'  date  from  the  day  of 
the  ship's  report  inwards  at  the  port  of  London. 
The  voyage  was  performed,  and  goods  of  third 
persons  brought  from  Demerara,  under  bills  of 
lading  deliverable  to  the  consignees,  on  payment 
of  certain  specified  freight  therein  mentioned, 
which  freight  the  owner  received.  Bills  of  ex- 
change for  one  quarter's  freight  were  drawn  on 
the  freighter  at  Newfoundland,  which  were 
afterwards  accepted  and  dishonoured  by  him, 
and  no  suin  or  bill  for  the  remaining  three- 
quarters'  freight  per  charterparty  was  given  or 
tendered  to  him  on  the  return  of  the  ship  : — 
Held,  that,  taking  the  whole  of  the  charter- 
party  into  consideration,  the  possession  of  the 
ship  did  not  pass  to  the  freighter,  but  remained 
in  the  owner,  notwithstanding  the  words  of 
grant  used  in  its  commencement ;  and  that  the 
mere  circumstance  of  his  having  entered  into 
an  agreement  with  the  charterer  as  to  the  mode 
by  which  he  should  be  paid  for  freight  did  not 
divest  him  of  his  lien  on  the  cargo  for  freight ; 
and  that  it  made  no  difference  that  he  had  de- 
livered the  homeward  cargo  to  the  consignees, 
and  received  the  freight  due  upon  the  bills  of 
lading,  which  was  different  from  that  due  upon 
the  charterparty.  Christie  v.  Lewis,  6  Moore, 
;  2  B.  &  B.  410. 


Where  no  Possession  by  Owner.] — ^The  owner 
of  a  ship  has  no  lien  for  the  hire  stipulated  by  a 
charterparty  for  the  voyage  on  goods  shipped  by 
the  charterer,  because  the  latter  is  the  owner  of 
the  ship  for  the  voyage  ;  and  the  first  owner  has 
no  possession  of  the  snip  or  goods,  without  which 
there  can  be  no  lien.  Jautton  v.  Bragg,  7  Taunt. 
14  ;  2  MarsL  339. 

Ai  Transport  to  Crown.] — Where  A.  chartered 
his  ship  to  the  commissioners  of  the  transport 
service  on  behalf  of  the  crown,  to  be  employed 
as  a  transport,  and  the  ship  in  the  coarse  of  such 
employment  made  several  voyages  from  Deptford 
to  foreign  ports  and  back  : — Held,  that,  by  the 
terms  of  the  charterparty,  coupled  with  the 
nature  of  the  service,  a  temporary  ownership 
passed  to  the  crown,  so  that  A.,  during  the  time 
of  such  service,  was  not  to  be  considered  as 
owner  within  the  charters  granted  to  the  Trinity 
House,  which  impose  lighthouse  duties  and  for 
buoyage  and  beaconage  on  the  masters  and 
owners  of  ships.  Trinity  House  v.  Clark,  4  M, 
&  S.  288. 

"^th  Bight  to  Surplus — ^Presenee  of  Agent.] 
— The  owners  of  a  ship  by  deed  appointed  A. 
to  the  command  of  the  ship,  on  a  voyage  from 
London  to  Calcutta  and  back.  A.  was  to  load 
the  ship  out  and  home,  and  to  secure  to  the 
owners  a  certain  amount  of  freight,  retaining 
the  surplus,  or  making  good  the  deficiency.  An 
agent  of  the  owners  was  to  go  on  bo^rd  to 
superintend  the  management  of  the  stores,  with 
power  to  displace  A.  and  appoint  another  com- 
mander, in  case  of  his  breaking  the  agreement 
on  his  part : — Held,  that  the  deed  released  the 
owners  from  their  liability,  as  such,  to  make 
good  the  loss  upon  goods  sent  from  Calcutta  to 
London  by  the  ship,  and  lost  or  damaged  on  the 
voyage,  and  that  A.  alone  was  responsible  to  the 
shippers  for  such  non-delivery,  he  being  owner 
of  the  vessel  pro  hAc  vice.  Newberry  v.  Qtlvin, 
4M.&P.876;  7Bing.l90;  1C.&J.192;  1  Tyr. 
65 — Ex.  Ch.  Affirmed  in  Dom.  Proc.  nom. 
Colrin  v,  Newberry,  1  C.  &  F.  283, 

Hire  for  Day — Owners'  Senrants.] — The  de- 
fendants hired  a  steam  vessel  for  the  day  to 
convey  them  to  R.  and  back  to  L.  The  vessel 
was  navigated  by  the  master,  engineer  and  crew 
of  the  owners,  at  their  expense : — Held,  that  the 
defendants  had  not  such  exclusive  possession  of 
the  vessel  as  to  entitle  them  forcibly  to  expel 
the  plaintiff,  who  had  come  on  board,  with  the 
master's  permission,  for  the  purpose  of  being 
conveyed  to  R.  Bean  v.  Hogg,  4  M.  &  Scott, 
188  ;  10  Bing.  345. 

PoMOssion— Bight  to  Maintain  TretpaM.]— 

An  owner  of  a  ship,  notwithstanding  he  has  ict 
her  out  by  charterparty  for  twelve  months,  con- 
taining no  terms  of  conveyance  of  possession,  has 
a  sufficient  possession  of  her  to  maintain  trespass, 
Lucas  V.  NockeUs,  4  Bing.  729  ;  1  M.  &  P.  783  ; 
2  Y.  &  J.  304  ;  1  C.  &  F.  438. 

Tests  of  Pouession.]— By  a  charterparty,  it 
was  agreed  that  A.  should  let,  and  B.  should  hire, 
A.'6  vessel  for  six  months,  during  which  time  B. 
was  to  possess  'the  entire  and  exclusive  use  and 
disposal  of  the  whole  reach  and  burden  of  the 
vessel,  with  the  exception  of  the  space  occupied 
with  the  cabin,  with  room  for  the  usual  accom- 
modation of  the  crew,  and  for  the  stowage  of 
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stores  and  provisions;  that  the  master  should, 
from  time  to  time,  and  as  often  as  B.'s  interest 
shoald  require,  take  on  board,  and  properly  stow, 
all  such  lawful  goods,  to  the  extent  of  a  full 
and  complete  cargo,  as  should  be  tendered  to 
him  for  that  purpose,  and  proceed  therewith 
upon  such  lawful  voyage  or  voyages  as  B. 
or  his  agent  should  direct  him  to  do ;  and  that 
he  should  deliver  the  goods  agreeably  to  the 
bills  of  lading;  that  the  freight  and  primage 
for  such  goods  should  be  payable  to  B.,  or  his 
order ;  that,  in  the  event  of  the  completion  of 
the  six  months  whilst  the  vessel  was  upon  a 
voyage,  or  after  she  had  commenced  taking  goods 
on  board  for  a  voyage,  the  term  of  that  agree- 
ment should  be  prolonged  until  the  discharge 
of  her  cargo  after  her  arrival  at,  or  return  to, 
a  port  in  Great  Britain ;  and  that  the  owners  or 
master  shofxid  keep  the  vessel  tight  and  manned, 
and  provisioned  and  fitted  with  necessary  stores. 
In  consideration  whereof,  B.  agreed  to  pay  to  A., 
at  a  certain  rate  per  ton  per  month,  to  be  paid 
by — one  month^s  pay  in  advance  in  cash, — one 
month's  pay  after  the  vessel  should  be  entered 
outwards, — one  month's  pay  that  day  two  months, 
— and  one  month's  pay  at  the  expiration  of  each 
succeeding  month  till  the  end  of  the  term  she 
might  be  employed,  and  the  balance  in  cash  on 
her  final  discharge,  together  with  port  charges  ; 
and  that  B.  should  have  the  privilege  of  putting 
in  a  master  of  his  own  appointment,  he  finding 
the  cabin  with  all  stores,  and  paying  his  wages, 

A.  allowing  whatever  rate  of  wages  A.  paid  his 
own  master ;  and,  as  the  master  was  to  be  ap- 
pointed by  B.  to  superintend  his  interests,  A.  was 
not  to  be  responsible  for  such  master's  acts  and 
conduct,  should  he  deviate  from  the  charter ;  but 

B.  was  to  be  responsible  to  A.  for  the  conduct 
and  integrity  of  such  master  whilst  he  should 
have  the  navigation  of  the  vessel : — Held,  that 
the  possession  of  the  vessel  was  given  up  by  A. 
to  B.  during  the  continuance  of  the  contract ; 
that  the  master  so  appointed  by  B.  was  in  posses- 
sion of  the  cargo  as  his  agent,  and  not  as  the 
servant  of  A. ;  that  personal  credit  was  given  to 
B.  for  the  payment  of  the  hire  of  the  vessel ; 
and  that  no  lien  upon  or  right  of  stoppage  of  the 
goods  was  reserved  to  the  owners  as  a  security 
for  the  payment  of  such  hire.  Belcher  v.  Capper ^ 
4  M.  &  G.  502  ;  5  Scott,  N.  R.  267. 

8.  PLEADiNas,  Evidence,  and  DAMAass. 

Beelarations.] — ^As  to  allowing  several  counts 
on  a  charterparty,  varying  its  statements,  see 
Hernod  v.  Wilkin,  11  Q.  B.  1.  Sec  Hoggett  v. 
Exley,  6  Bing.,  N.  C.  207  ;  8  Scott,  480. 

The  owner  of  a  ship  covenanted  by  a  charter- 
party  with  the  freignters  to  take  on  board  six 
pipes  of  brandy  at  Havre,  and  proceed  therewith 
to  Terceira,  where  the  master  was  to  take  on 
board  a  full  and  complete  cargo  of  green  fruit,  or 
other  goods,  as  the  freighters  might  think  fit  to 
send  alongside,  and  despatch  her  therewith  to 
London ;  and  the  freighters  covenanted  to  pay 
freight  for  the  fruit  at  certain  terms  therein 
specified,  and  on  the  brandy,  at  a  certain  rate 
therein  also  stipulated,  and  guaranteed  the  ship  a 
<:omplete  cargo  of  fruit  home.  In  an  action  by 
the  owner  against  the  freighters,  for  not  putting 
a  fall  cargo  of  fruit  on  board  at  Terceira,  he 
raverred  a  general  performance  of  the  covenants 
■contained  in  the  charterparty  to  be  fulfilled  : — 
Held,  sufficient,  as  the  covcn:int  by  the  owner  to 


take  the  brandy  to  Terceira  was  an  independent 
and  distinct  covenant,  and  not  to  be  considered 
as  a  condition  precedent,  as  it  went  only  to  a 
part  of  the  consideration  of  the  contract. 
Fothergill  v.  Walton^  2  Moore,  630. 

Action  on  a  charterparty  by  a  freighter  against 
a  .shipowner  for  not  receiving  cargo.  Proof  was 
given  of  a  charterparty  expressed  to  be  between 
the  defendant  of  one  part,  and  G.  6.  &  Go.  (agents 
of  the  freighters)  of  the  other,  containing  a 
memoi-andum,  as  follows : — "  This  charter  being 
concluded  on  behalf  of  another  party,  it  is  agreed 
that  all  responsibility  on  the  part  of  G.  S.  &  Co. 
shall  cease  as  soon  as  the  cargo  is  shipped."  No 
notice  of  this  memorandum  was  taken  in  the 
declaration  : — Held,  that  it  was  not  necessaiy  to 
notice  the  memorandum.  Schmaltz  or  Schmalz 
V.  Ateryy  16  Q.  B.  655  ;  20  L.  J.,  Q.  B.  228  ;  15 
Jur.  291. 

In  an  action  for  breach  of  a  charterparty  by 
the  freighter  against  the  owner  of  a  ship,  for  not 
performing  the  terms  of  a  charterparty,  the 
declaration  alleged  that  it  was  agr^  by  the 
parties  that  the  ship  should  proceed  with  all 
convenient  speed  to  St.  Helena,  and  there  load  a 
cargo,  and  therewith  proceed  to  Liverpool,  and 
deliver  the  cargo  at  a  safe  wharf,  for  a  certain 
amount  of  freight  (the  act  of  God,  the  Queen's 
enemies,  fire  and  all  other  dangers  of  the  seas 
and  navigation  during  the  voyage  always  ex- 
cepted) ;  that  the  charterparty  should  be  in  force 
for  six  voyages,  and  that  they  should  all  be  made 
not  later  than  a  certain  day  specified.  The  de- 
claration averred  that  the  freighter  had  done  all 
things  necessary  on  his  port  to  entitle  him  to 
have  the  voyages  performed,  yet  the  ship  did  not 
make  the  voyages  as  agreed :— Held,  that  the  de- 
claration was  good,  although  it  did  not  contain 
any  averment  negativing  the  fact  of  the  owner 
being  within  any  of  the  exceptions  contained  in 
the  charterparty,  and  that  if  he  relied  upon  such 
fact,  he  was  bound  to  plead  it.  Wheeler  v.  Bavidge. 
9  Ex.  668  ;  23  L.  J.,  Ex.  221. 

A  declaration  stated  that  by  a  charterparty 
between  the  defendant,  the  shipowner  and  the 
plaintiff,  it  was  agreed  that  the  ship  should  pro- 
ceed to  two  ports  in  Sicily,  or  usual  place  of  load- 
ing, on  and  after  the  delivery  of  her  outward 
cargo,  and  there  load  from  the  plaintiff's  factors 
a  full  cargo,  and  thence  proceed  to  Bristol,  and 
that  the  vessel  should  have  her  orders  before 
leaving  Messina.  The  declaration  alleged  that 
the  ship  arrived  at  Messina,  and  laid  as  a  breach, 
that  the  defendant  within  a  reasonable  time  after 
the  delivery  of  her  outward  cargo,  and  before  the 
plaintiff  could  have  given  orders  for  the  ship  to 
proceed  to  the  ports,  made  a  contract  with  a 
third  party  for  the  conveyance  of  goods  from 
Messina,  and  therewith  and  within  such  reason- 
able time  as  aforesaid,  and  before  such  reasonable 
time  had  elapsed,  loaded  his  ship,  and  afterwards 
proceeded  to  London,  without  taking  on  board 
the  cargo  agreed  to  be  taken  from  the  plaintiff, 
and  thereby  wholly  incapacitated  and  deprived 
himself  of  the  power  of  fulfilling  the  charter- 
party,  although  the  plaintiff  within  such  reason- 
able time  as  afore.said  provided  merchandize,  and 
was  ready  and  willing  to  load  on  board  the  ship 
the  merchandize,  and  although  the  plaintiff  would 
have  been  ready  and  willing  to  have  named  and 
appointed  and  given  orders  to  the  defendant  to 
proceed  to  two  ports  and  to  have  there  loaded  a 
full  cargo  : — Held,  that  the  declaration  was  bad, 
as  it  did  not  shew  that  the  vessel  had  sailed 
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before  the  lapse  of  a  reasonable  time  for  the  per- 
formance by  the  plaintiff  of  his  part  of  the 
contract,  and  bo  dia  not  shew  that  the  defendant 
had  incapacitated  himself  from  performing  his 
part  of  the  contract,  and  that  it  ought  to  have 
contained  an  averment  that  the  plaintiff  had 
performed  his  part  by  giving  orders,  naming  a 
port,  &c.,  and  by  tendering  a  ca^  within  such 
reasonable  time.  Matthewt  v.  LowthrTf  5  Ex. 
674  ;  19  L.  J.,  Ex.  364. 

Action  on  ti  charterparty,  not  under  seal, 
varied  by  a  subsequent  agreement.  The  de- 
claration stated,  that,  by  a  charterparty  be- 
tween G.  L.  J.  &  Sons,  on  behalf  of  the 
owners  (not  stating  the  plaintiffs  to  be  the 
owners)  of  a  ship  at  Pembroke,  and  the  de- 
fendant described  as  the  charterer,  it  was 
mutually  agreed  that  the  ship  should,  with  all 
convenient  speed,  proceed  to  Cardiff,  and  there 
load  a  cargo  of  iron  and  coals  at  certain 
freight,  and  deliver  the  same  at  Alexandria ; 
forty  running  days  to  be  allowed  the  charterer 
for  loading  at  Cardiff  and  unloading.  That  the 
ship,  with  the  consent  of  the  plaintiffs,  and  at 
the  request  of  the  defendant,  remained  at  Pem- 
broke to  receive  coals,  part  of  the  cargo,  in- 
stead of  being  loaded  therewith  at  Cardiff,  and 
that  she  there  received  coals  on  board.  That 
the  defendant  did  dispense  with,  and  discharge 
the  plaintiffs  from,  performing  that  part  of  the 
charterparty  which  related  to  the  sailing  of  the 
ship  with  all  convenient  speed  from  Pembroke 
to  Cardiff  up  to  and  until  the  time  of  the  com- 
pleting the  loading  of  coals  at  Pembroke. 
That  the  ship  sailed  to  Cardiff.  Breach,  that 
the  defendant  detained  the  ship  there  in  load- 
ing for  twenty  days  over  and  above  the  lay 
days  and  ten  days  of  demurrage.  It  then 
stated,  that  the  ship,  being  fully  laden,  pro- 
ceeded to  Alexandria ;  assigning,  as  a  second 
breach,  that  the  defendant  detained  the  ship 
there  in  unloading  for  a  further  time,  viz. 
thirty  days  ovef  and  above  the  lay  days  and 
days  of  demurrage.  There  were  two  more 
breaches,  one  the  non-payment  of  freight  for 
the  cargo,  which  the  plaintiffs  duly  delivered 
at  Alexandria,  and  the  other  the  non-payment 
o£  demurrage  : — Held,  that  the  declaration  was 
defective  for  not  shewing  by  distinct  averment 
or  necessary  implication  that  the  plaintiffs  were 
parties  contracting  by  the  charterparty  as  owners 
of  the  ship,  and  that  such  defect  could  not  be 
cared  by  any  admission  in  the  pleas,  whether 
found  for  or  against  the  defendant.  Galloway 
V.  Jackson,  3  M.  &  Q.  960  ;  3  Scott,  N.  R.  753  ; 
12  L.  J.,  C.  P.  602— Ex.  Ch. 

Fleas.] — In  a  declaration  on  a  charterparty, 
by  which  the  ship  was  to  sail  from  Hamburgh, 
being  tight,  staunch,  strong,  and  every  way  fitted 
for  the  voyage,  in  the  course  of  the  next  Novem- 
ber, and  proceed  to  Lima,  and  having  discharged 
her  outward  cargo,  forthwith  to  be  made  ready 
and  proceed  to  Costa  Rica,  and  there  take  on 
board  a  cargo,  and  then  proceed  to  Liverpool ; — 
breaches  were  alleged  as  follows  :  that  the  vessel 
was  not,  in  November  or  afterwards,  until  or 
when  she  sailed  on  the  20th  December,  tight, 
staunch,  strong,  or  in  any  way  fitted  for  the 
voyage :  and  that,  though  she  did  then  sail  from 
Hamburgh,  yet,  by  reason  of  her  not  being 
tight,  &c.,  when  she  so  sailed,  she  was  obliged  to, 
and  did,  put  back  into  Altona,  and  was  detained 
there  for  a  long  time ;  though  she  did  then  again 


set  sail  on  her  voyage  from  Altona,  she  did  not 
proceed  on  the  voyage  according  to  its  due 
course,  or  with  proper  despatch,  but  was  un- 
necessarily delayed,  and  deviated  ;  by  means  of 
which  premises,  the  vessel  did  not  arrive  at 
Lima,  and  the  plaintiff  lost  the  benefit  of  a 
homeward  cargo  from  Costa  Rica.  The  defen- 
dant pleaded,  as  to  so  much  of  the  declaration 
as  related  to  the  vessel  not  being  fitted  for  the 
voyage,  and  by  reason  thereof  being  obliged  to 
put  back  into  Altona,  and  being  detained  there 
for  such  time  as  was  necessary  to  put  further 
ballast  on  board,  payment  into  court  of  Is.  and 
no  damages  ultra  ;  and  as  to  so  much  as  related 
to  her  being  detained  at  Altona  beyond  the  time 
necessary  to  put  the  ballast  on  board,  that  she 
was  not  detained  there  by  reason  of  her  not 
being  tight,  staunch,  &c. : — Held,  that  the  latter 
plea  was  bad,  as  answering  only  a  part  of  the 
breach  to  which  it  applied,  viz.,  the  detention  at 
Altona,  and  the  subsequent  delay  and  deviation, 
even  if  that  was  a  breach,  and  was  not  merely  a 
statement  of  special  damage.  Porter  v.  Izat,  1 
M.  &  W.  381  ;  1  Tyr.  &  G.  639. 

Erldenoe— Letters  as  to  Agency.]— A  captain 
was  instructed  to  apply  for  a  cargo  to  A.,  and  in 
the  event  of  A.  not  being  on  the  spot,  then  to 
apply  to  B.  (both  being  agents  of  the  charterers) 
for  the  same  purpose.  He  applied  to  both  ac- 
cordingly, and  was  refused  a  cargo  by  both.  An 
action  was  brought  by  the  owners  to  recover  the 
freight ;  and  in  order  to  do  away  with  the  effect 
of  the  proof  as  to  B.'s  refusal,  a  letter  from  B.  to 
the  charterers  was  tendered  to  shew,  that,  prior 
to  sach  refusal,  B.  had  renounced  their  agency : 
— Held,  to  be  inadmissible.  ITassell  v.  Watson^ 
2  C.  &  K.  141. 

Held,  also,  that  A.  having  been  on  the  spot, 
what  passed  between  B.  and  the  captain  was  im» 
portant  only  in  so  far  as  it  was  confirmed  and 
adopted  by  A.    lb. 


Notarial   Copy    of  Charterparty   mad» 


Abroad.] — In  Batavia,  parties  about  to  make  a 
contract  go  before  a  notary,  who  writes  in  his  book 
the  contract,  which  is  then  signed  by  them. 
Copies  of  this  contract  may  be  obtained  by  either 
party  in  the  absence  of  the  other.  A  notarial 
copy  of  a  charterparty  was  entered  into  at 
Batavia : — Held,  not  to  be  evidence  either  of  the 
original  contract,  nor  properly  secondary  evi- 
dence of  it.  Brown  v.  Thornton,  1  N.  &  P.  339  ; 
6  A.  &  E.  185. 


Of  Restraint  of  Prlnees.] — On  an  issue 


joined  on  a  plea  by  the  charterer  that  he  was  pre^ 
vented  from  loading  by  restraint  of  princes,  it  was- 
proved  no  com  was  exported  from  Ibraila  during 
the  vessel's  stay  ;  and  evidence  was  given  that 
Wallachia,  in  which  Ibraila  is  situate,  was  in* 
vaded  by  the  Russians,  and  at  the  time  in  ques- 
tion was  under  the  command  of  Prince  Gort- 
schakoff,  a  Russian  general,  who,  while  at  Ibraila,. 
being  applied  to,  to  allow  grain  to  be  exported, 
refused,  and  desired  the  applicant  to  petition 
the  commissary  at  Bucharest.  Evidence  was 
also  tendered  of  copies  of  placards,  in  the  name 
of  Gortschakoff,  posted  on  the  walls  of  Ibraila, 
at  the  period  of  the  ship's  arrival,  prohibiting^ 
the  exportation  of  grain  : — Held,  that  such  evi- 
dence was  admissible,  and,  coupled  with  the 
other  evidence,  proved  the  plea.  Bruce  v. 
Xicolopulo,  11  Ex.  129  ;  24  L.  J.,  Ex.  321. 
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Hatnre  of  Trade.] — When  by  a  charter- 
party  the  owner  agreed  that  the  ship  then  bound 
for  Havre  8hou]d  proceed  with  all  convenient 
speed  to  the  North  of  England  for  coals,  thence 
to  Limerick,  and  there  load  a  cargo  of  grain  or 
other  merchandize  for  the  charterer,  and  the 
ship  having  been  delayed  by  bad  weather  did 
not  arrive  at  Limerick  till  long  after  the  time 
expected  : — Held,  in  an  action  by  the  owner  on 
the  charterparty  that  evidence  on  behalf  of  the 
charterer  that  the  Limerick  export  gprain  trade 
is  carried  on  only  at  a  certain  season,  which  had 
expired  before  the  ship  arrived,  was  inadmis- 
sible. ITurst  V.  Ogbome,  18  C.  B.  144  ;  25  L.  J., 
C.  P.  209. 


Cnstom  to  control  Contract] — See  easet 


ante,  col.  1336. 

Bamagei — ^Penalty  and  Profits.] — A  ship  was 
chartered  to  go  to  New  Zealand,  where  the 
charterers  were  to  load  her,  or  by  an  agent  there 
to  give  the  owner  notice  that  they  abandoned 
the  adventarc ;  in  which  case  they  were  to  pay 
him  500Z.  The  ship  went  to  New  Zealand,  but 
found  neither  agent  nor  cargo  there,  and  the 
captain  made  a  circuitous  vojrage  home  by  way 
of  Batavia.  This  voyage,  after  making  every 
allowance  for  increased  expenses  and  loss  of 
time,  was  more  profitable  than  the  original  ad- 
venture to  New  Zealand  would  have  been.  The 
owner  sued  the  charterer  on  the  charterparty 
for  breach  of  covenant : — ^Held,  that  he  could 
not  recover  the  5002.  penalty  in  addition  to  the 
profit  of  the  homeward  voyage.  Staniforth  v. 
Lyall,  7  Bing.  169  ;  4  M.  &  P.  829. 

In  an  action  against  a  charterer  of  a  ship  for 
not  landing  a  cargo,  the  measure  of  damage  is 
the  amount  of  freight  which  would  have  been 
earned  after  deducting  the  expenses,  and  also 
any  profit  which  the  ship  may  have  earned 
during  the  period  over  which  the  charter  ex- 
tended. Stnith  V.  ^P  Outre,  3  H.  &  N.  554  ;  27 
L.  J.,  Ex.  465. 

8emble,  that  a  shipowner  is  not  bound  to  take 
a  new  cargo  for  the  most  he  can  get,  in  order  to 
reduce  the  damages  to  be  paid  by  the  charterer. 
Ih, 

XIV.    CARGO  AND  VOYAGE. 

1.  Advert iwment  of  Voyage,  1378. 

2.  Sufficiency  of  Cargo. 

a.  Meaning  of  **  Cargo,**  1379. 
I,  Full  and  Complete  Cargo^  1379. 

3.  Fitness  of  Goods  for  Shipment,  1384. 

4.  Deck  Cargoes,  1385. 

5.  Kotice  o/  Arrival  of  Skip  and  Readiness 

to  receive  Cargo,  1387. 

6.  Loading, 

a.  Generally,  1388. 

h.  Custom  and  Manner  of,  1390. 

r.  Employment  of  Lighters,  1393. 

d.  Place  of,  1394. 

e.  Return  Cargo,  1394. 

/.  Damages  for  not  Loading,  1396. 

7.  Stowage  cf  Cargo. 

a.  Employment  of  Stevedore,  1396. 
h.  Duty  of  Master  and  Owner,  1397. 

c.  Special  Contract  to  Carry,  1401. 

d.  Damages,  1401. 

8.  Demand  of  Re-Delivery  by  Shipper,  1402. 

9.  Duty  of  Master  to  Preserve,  Tranship,  or 

Sell  Cargo, 
a^  To  Preserve  and  Reship,  1402, 

VOL.  VI. 


h.  To  Tranship,  1403. 

e.  To  Sell  Damaged  and  Useless  OaigO|  1405, 

10.  Delivery  and  Discliarge  of  Cargo, 

a.  Time,  1408. 
h.  Place,  1414. 

c.  Refusal  to  receive  Cargo,  1416. 

d.  Wareboosing,  1417. 

11.  Sale  and  Assignment  of  Cargo,  1419. 

12.  Action  for  Loss,  Detention,  and  Non-De* 

livery, 
a.  Parties,  1420. 
h.  Proof  of  Receipt,  1422. 

e.  Proof  of  Loss  or  Negligence,  1422. 

d.  Damages,  1424. 

e.  Jurisdiction  of  Court  of  Admiralty,  1426^ 

13.  Lien  on  Cargo,  1427. 

1.  Advertisement  of  Voyage. 

General  Ship— Inquiry  by  Shipper  at  to  Char- 
terparty.]— When  a  vessel  about  to  sail  is  ad- 
vertised as  a  general  ship,  an  intending  shipper 
is  not  bound  to  inquire  as  to  the  existence  of 
any  charterparty.  Peek  v,  Larsen,  12  L.  R.,  Eq, 
378  ;  40  L.  J.,  Ch.  763  ;  25  L.  T.  580 ;  19  W.  R. 
1045. 

A  person  who,  without  notice  of  any  charter- 
party,  has  placed  goods  on  board  a  vessel  which 
has  been  advertised  as  a  general  ship,  is  entitled 
to  have  his  goods  returned  to  him  if  the  captain 
refuses  to  sign  bills  of  lading  except  subject  to 
a  charterparty  containing  objectionable  provi- 
sions.    Ih. 

A  Norwegian  vessel  was  advertised  as  a  general 
ship  by  C.  &  Co.,  an  English  firm,  described  in 
the  advertisement  as  brokers.  The  plaintifEs 
entered  into  an  agreement  with  C.  &  Co.  for  the 
carriage  of  certain  goods  at  a  stipulated  rate  of 
freight,  and  placed  the  goods  on  board  before 
they  had  notice  of  any  charterparty  affecting 
the  ship.  It  was  afterwards  proved  that  C.  & 
Co.  were  charterers  of  the  vessel  under  a  charter- 
party,  which  provided  that  the  owner  should 
have  a  lien  for  freight,  dead  freight  and  de- 
murrage. The  captain  refused  to  sign  bills  of 
lading,  except  subject  to  the  charterparty,  or  to 
return  the  goods  to  the  plaintiffs : — Held,  that 
the  owners  of  the  ship  were  not  entitled  to  re- 
tain the  goods  in  satisfaction  of  their  claims 
under  the  charterparty,  and  that  the  plain- 
tiffs were  entitled  to  have  the  goods  delivered 
to  them  free  from  any  claim  by  the  shipowners. 
Ih. 

A  shipper,  who  has  loaded  on  the  terms  of  a 
sub-charter,  is  not  affected  by  notice  of  a  stipu- 
lation in  the  original  charterparty  that  the  owner 
is  to  have  ^*  a  lien  on  the  cargo  for  arrears  of 
hire.*'  He  has  a  right  to  have  bills  of  lading 
signed  on  the  terms  of  the  sub-charter.  Tharsi^ 
Sulphur  and  Co])per  Mining  Company  v.  Culli' 
foi'd,  22  W.  R.  46. 

Obligation  to  Inqnire  as  to  Ezisteneo  of  Bills 
of  Lading.] — The  goods  of  a  shipper  in  a  general 
ship  are  not  affected  by  a  clause  in  a  charter- 
party  of  which  he  has  no  notice  or  knowledge, 
giving  the  shipowner  a  lien  on  all  cargo  and 
freight  for  arrears  of  hire  due  under  the  charter- 
party.  The  Stornoway,  51  L.  J,,  Adm.  27  j  46 
L.  T.  773. 

Alteration  of  Destination.] — Where  a  general 
ship  has  been  advertised  for  a  particular  voyage, 
if  her  destination  is  in  any  respect  altered,  the 
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owner  is  bound  to  give  specific  notice  of  the  al- 
teration to  every  person  who  has  shipped  goods 
on  board.    Peel  v.  Price^  4  Camp.  243. 


2.  SuppiciENCY  OP  Cargo. 

a.  Keaninff  of  *'  Oarffo." 

EqiiiTalent  to  Sliipload.] — In  a  contract  to 
deliver  at  a  port  to  be  named  by  the  purchaser 
'*  a  small  cargo  of  about  sixty  fathoms  of  lath- 
wood,"  the  word  "  cargo  "  means  an  entire  ship- 
load ;  and  therefore  the  purchaser  is  not  bound  to 
accept  sixty  fathoms,  measured  and  set  apart 
for  him  by  the  seller's  agent  at  the  port  named, 
out  of  a  shipload  containing  eighty-three  fathoms 
of  lathwood.  Kreuger  v.  Blanch,  6  L.  R.,  Ex. 
179  ;  39  L.  J.,  Ex.  160  ;  23  L.  T.  128  ;  18  W.  R. 
813. 

Where  a  defendant  contracted  to  buy  of  the 
plaintiff  "  a  cargo  of  from  2,500  to  3,000  barrels 
(seller's  option)  *'  petroleum  at  one  shilling  and 
three  farthings  per  gallon  weighed  8  lbs.  de- 
livered, to  be  shipped  from  New  York  within  a 
certain  time,  and  the  terms  of  the  contract 
shewed  that  the  defendant  was  to  have  complete 
control  over  the  destination  of  the  vessel : — Held, 
that  ^^  cargo  "  meant  an  entire  shipload  and  not 
a  shipment,  and  that  it  was  a  condition  prece- 
dent that  the  2,500  to  3,000  barrels  tendered 
should  be  the  whole  cargo  of  the  vessel,  al- 
though the  additional  quantity  shipped  was  kept 
distinct,  and  the  defendant  was  not,  in  fact, 
deprived  of  the  control  of  the  vessel's  destina- 
tion. Borrowman  v.  Drayton,  2  Ex.  D.  16  ;  46 
L.  J.,  Ex.  273 :  35  L.  T.  727 ;  25  W.  R.  194— 
C.  A. 

b«  Full  and  Complete  Oarffo. 

What  if.] — By  a  charterparty  a  ship  was  de- 
scribed to  be  of  the  burden  of  261  tons,  and  the 
freighter  covenanted  to  load  a  full  and  complete 
cargo  : — Held,  that  the  loading  of  goods  equal 
in  number  of  tons  to  the  tonnage  described  in 
the  charterparty  was  not  a  performance  of  this 
•covenant ;  out  that  the  freighter  was  bound  to 
put  on  board  as  much  cargo  as  the  ship  was 
capable  of  carrying  with  safety.  Hunter  v.  Fry. 
2  B.  &  A.  421. 

A  charterparty  provided  that  the  ship  should 
proceed  to  the  port  of  loading  and  there  load 
**•  a  full  and  complete  cargo  of  iron  ore,  say  about 
1,100  tons."  The  charterer  provided  a  cargo  of 
1,080  tons,  the  actual  capacity  of  the  ship  being 
1,210  tons : — Held,  that  the  words,  "  say  about 
1,100  tons,"  were  not  mere  words  of  expectation, 
but  words  of  contract,  and  that  the  cnarterer's 
undertaking  was  not  to  load  the  ship  up  to  hor 
actual  capacity  ;  but  that  three  per  cent,  was  a 
fair  amount  of  excess  over  1,100  tons  to  allow  in 
•estimating  what  was  a  full  and  complete  cargo 
of  about  1,100  tons,  and  consequently  that  the 
cargo  actually  provided  fell  short  of  the  char- 
terer's obligation  by  fifty-three  tons.  MorrU  v. 
Levison,  1  C.  P.  D.  155  ;  45  L.  J.,  C.  P.  409  :  34 
L.  T.  576  ;  24  W.  R.  517. 

Covenant  as  to  Snnrey.] — A  covenant  in  a 
-charterparty,  "  that  no  claim  shall  be  admitted 
or  allowance  made  for  short  tonnage,  unless  such 
short  tonnage  be  found  and  made  to  appear  on 
her  arrival,  on  a  survey  by  four  shipwrights  to 
be  indifferently  chosen  by  both  parties,"  is  not 


a  condition  precedent  to  the  right  of  recovering 
for  short  tonnage  ;  but  is  a  matter  of  defence  to 
be  taken  advantage  of.  JlotJtam  v.  EaU  India 
Company,  I  T.  R.  638. 

Aeeident  in  Conrse  of  Loading.] — By  a  char- 
terparty between  the  owner  and  the  charterer  of 
a  ship,  it  was  agreed  that  the  ship  should  pro- 
ceed to  P.,  and  thei*e  load  a  full  and  complete 
cargo  of  cotton  with  a  certain  amount  of  sugar 
as  ballast.  The  ship  proceeded  to  P.,  and  after 
a  portion  of  the  cargo  had  been  loaded,  and 
while  another  portion  was  in  a  lighter  lying 
alongside  ready  for  loading,  the  ship  caught  fire 
accidentfkUy,  and  the  portion  of  cargo  on  board 
was  so  injured  that  the  master  necessarily  sold 
it.  He  forwarded  the  portion  alongside  to  its 
destination  by  a  different  ship.  After  the  ship 
had  been  repaired,  the  shipowner  tendered  it 
to  the  charterer's  agents  and  required  them  to 
load  the  residue  of  uie  cargo,  which  they  refused 
to  do  : — Held,  that  the  charterer  was  not  exone- 
rated by  the  circumstances  from  his  obligation 
to  complete  the  loading  of  a  full  and  complete 
cargo.  J(mes  v.  Holmes,  2  L.  R.,  Ex.  335  ;  36 
L.  J.,  Ex.  192  ;  16  L.  T.  794  ;  16  W.  R.  62. 

€h>odi  Dispatched  by  other  VoBself.] — A 

ship  was  chartered  on  the  1 2th  of  September,  1 861 , 
for  the  conveyance  of  a  cargo  of  wheat  from 
Harwich  to  St.  Malo ;  ten  days  to  be  allowed 
for  loading.  The  usual  course  was  to  load  a 
portion  of  the  cargo  at  a  quay  in  the  River 
Orwell,  and  to  proceed  lower  down  the  river  to 
take  in  the  residue.  The  vessel  having  arrived 
on  the  14th  of  September,  and  taken  in  900 
quarters  (which  were  about  three-fourths  of  the 
whole  cargo),  was  proceeding  down  the  river  in 
charge  of  a  pilot,  when  she  got  aground.  The 
master,  finding  it  necessary  to  take  out  the  cargo 
in  order  to  examine  and  repair  the  ship,  gave 
notice  to  the  charterers'  agent,  who  accoraingly, 
at  the  request  of  the  master,  and  at  the  expense 
of  the  charterers,  unloaded  the  900  quarters,  and 
dispatched  the  whole  quantity  to  its  destination 
by  other  vessels.  On  the  4th  of  October  the 
master  gave  notice  that  he  was  ready  to  receive 
the  cargo,  and  demanded  it.  The  agent  had 
none  to  ship  : — Held,  that  the  owners  could  not 
maintain  an  action  against  the  charterers  for 
not  supplying  a  cargo.  Stritgnell  v.  Friedrieh^en, 
12  C.  B.,  N.  S.  452  ;  9  Jur.,  N.  S.  77. 

Vnforeteen  Cause— Impouibility  of  Supplying 
CK>ods.] — An  owner  of  a  ship  agreed  that  she 
should  proceed  direct  to  Ichaboe,  and  there  load 
a  full  and  complete  cargo  of  guano  by  the  ship's 
boats'  tackle,  and  by  the  labour  of  the  crew, 
and  being  so  loaded,  should  proceed  therewith 
to  Cork  or  Falmouth,  and  deliver  the  same,  on 
being  paid  freight  at  4Z.  15«.  per  ton  ;  restraint 
of  princes  and  rulers,  the  acts  of  God  and  the 
Queen's  enemies,  fire  and  perils  of  navigation, 
always  excepted  ;  twenty-one  working  days  to 
be  allowed  to  the  charterer  if  the  ship  was  not 
sooner  discharged  at  the  port  of  unloading.  The 
charterer  to  ship  bags  and  other  materials  requi- 
site-for  loading  the  ship,  and  to  supply  the 
stores  for  the  ship,  at  cash  prices,  for  the  voyage, 
and  to  deduct  the  amount  from  the  balance  of 
freight ;  but  in  the  event  of  the  vessel  being 
lost,  or  any  other  unforeseen  causes  preventing 
the  completion  of  the  charterparty,  the  owner 
agreed  to  pay  the  charterer  the  amount  of  his 
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disbursements  for  such  stores.  To  a  declaration 
on  this  charterparty,  alleging  as  a  breach  that 
the  shipowner  did  not  land  a  foil  and  complete 
caigo  of  goano  on  board  the  ship  at  Ichaboe,  he 
j^eaded  that  he  was  prevented  from  doing  so 
from  an  unforeseen  cause,  namely,  that  on  the 
arrival  of  the  ship  at  Ichaboe,  and  within  a  rea- 
sonable time  afterwards,  no  guano  was  to  be 
found  there,  and  that  he  had  paid  to  the  char- 
terer the  amount  of  his  disbursements  for  stores 
for  the  ship  : — Held,  that  the  plea  was  bad  in 
substance,  for  that  the  fact  of  no  guano  being  to 
be  found  was  not  such  an  unforeseen  cause,  pre- 
venting the  completion  of  the  charterpartj,  as 
entitled  the  shipowner  to  pay  the  amount  of  the 
disbursements,  and  treat  the  charterpartj  as  at 
an  end,  but  that  he  was  nevertheless  bound  by 
his  positive  contract  to  load  a  full  cargo.  ffUls 
V.  Sughrue,  15  M,  &  W.  253. 

Ballast.] — Where  the  freighter  covenanted  to 
provide  for  the  ship  a  full  and  complete  cargo, 
consisting  of  copper,  tallow  and  hides,  or  other 
goods,  on  which  separate  rates  of  freight  were  to 
be  paid : — Held,  that  having  supplied  her  with  as 
large  a  quantity  of  tallow  and  hiaes  as  the  master, 
chose  to  take  on  board,  he  was  not  bound  to 
provide  any  copper,  although  for  the  want  of 
it  the  ship  was  obliged  to  keep  in  her  ballast, 
and  did  not  make  so  advantageous  a  freight  as 
she  might  have  done.  Moarsom  v.  Page,  4  Camp. 
103. 

Merohandise  for  Ballast..] — ^A  shipowner  is 
entitled  to  take  merchandize  on  board  as  ballast, 
provided  it  occupies  no  more  space  than  the 
ballast  would  have  done,  and  lea  res  to  the 
charterer  the  full  space  of  the  vessel  for  his 
cargo.  Towte  v.  ffendergon,  4  Ex.  890 ;  19  L.  J., 
Ex.  163. 


Light  Cargo— Doty  of  Shipowner  to  pro- 


Tide  Ballast.] — ^A  charterer  agreed  to  load  at 
Archangel  a  full  and  complete  cargo  of  oats  or 
other  lawful  merchandize,  which  the  shipowners 
were  to  deliver  "  on  being  paid  ^ight  at  the 
rate  of  4#.  6d.  per  820  lbs.  for  oats,  and  if  any 
other  cargo  be  shipped,  in  full  and  fair  proportion 
thereto,  according  to  London  Baltic  printed 
rates."  The  cargo  shipped  consisted  of  flax  and 
other  light  articles  (all  mentioned  in  the  London 
Baltic  rates),  i.e.,  of  as  much  as  the  ship  could 
safelv  carry  of  such  light  articles,  which  rendered 
the  shipment  of  120  tons  of  ballast  necessary  : — 
Held,  that  the  charterer  had  a  right,  in  the 
absence  of  any  stipulation  to  the  contrary  ex- 
pressed or  implied,  to  ship  a  full  and  complete 
cargo  of  any  one  or  more  of  the  articles  constitu- 
ting lawful  merchandize  within  the  meaning  of 
the  charterparty,  and  that  when  he  had  supplied 
a  full  and  complete  cargo,  it  was  the  shipowner's 
duty  to  procure  the  ballast  necessary  for  that 
cargo ;  that  in  this  case  no  stipulation  to  the  con- 
trary was  expressed  by  the  words  "  in  full  and  fair 
proportion  "  in  the  charterparty,  nor  was  any  such 
stipulation  implied  by  law  ;  so  that  the  ship- 
owner not  being  protected  from  the  extreme  use  by 
the  charterer  of  his  privilege,  could  not  recover 
from  him  more  than  the  freight  payable  accord- 
ing to  the  London  Baltic  rates  on  the  quanti- 
ties of  the  several  articles  actually  shipped.  Sou  th- 
ampto7h  Steam  Collier  Company  y.Clarke^  6  L.  R., 
Ex.  53  ;  40  L.  J.,  Ex.  8  ;  19  W.  R.  214— Ex.  Ch. 
Under  an  agreement  to  proceed  to  the  East 


Indies,  and  there  load  a  fall  and  complete  cargo ; 
the  fore-cabin  to  be  filled  with  light  goods;  freight 
4/.  16s,  per  ton  of  20  cwt.  for  sugar,  coffee,  and 
rice,  and  for  pepper  for  18  cwt.  to  the  ton  ;  100 
tons  of  rice  or  sugar  to  be  shipped,  previously  to 
any  other  part  of  the  loading,  to  ballast  the  ves* 
sel : — Held,  that  the  owner  was  obliged  to  furnish 
what  further  ballast  was  necessary,  and  that  the 
freighter,  after  shipping  the  100  tons  of  rice  or 
sugar,  was  at  liberty  to  complete  the  cargo  with 
light  goods.  Irving  v.  Clegg,  1  Bing.  N.  C.  53  ^, 
4  M.  &  Scott,  572. 

Broken  Stowage.] — By  a  charterparty  the 
charterer  bound  himself  to  load  at  Havana  **  a 
full  and  complete  cargo  of  sugar  and  other 
lawful  produce. "  Certain  goods  were  enumerated, 
including  timber,  and  certain  rates  of  freight 
were  mentioned ;  and  the  charterparty  proceeded; 
"  other  goods,  if  any  should  be  shipped,  to  pay 
in  proportion  to  the  foregoing  rates,  except  what 
might  be  shipped  for  broken  stowage,  which 
should  pay  as  customary  "  (half  freight).  A  full 
cargo  of  mahogany  logs  was  shipped,  but  no 
broken  stowage  was  supplied  to  fill  up  the  in- 
terstices, and  the  vessel  was  in  consequence 
obliged  to  retain  thirty  tons  of  ballast : — Held, 
that  it  being  impossible  to  ship  a  ^^full  and  com- 
plete cargo"  without  broken  stowage,  the  <diar- 
terer  was  bound  by  his  contract  to  furnish  it. 
Cole  V.  Meek,  15  C.  B.,  N.  S.  795  ;  33  L.  J.,  C.  P. 
183  ;  9  L.  T.  653  ;  12  W.  R.  349. 

By  a  charterparty  the  charterers  were  to  load 
"  a  full  and  complete  cargo  of  sugar  in  cases  or 
other  lawful  merchandize,  with  sufficient  bags 
for  stowage,"  and  the  freight  was  to  be  at  a  cer- 
tain  rate  if  the  cargo  "  should  be  sugar  in  cases, 
with  sufficient  bags  for  broken  stowage,"  "  and 
for  other  produce  at  a  rate  proportionate  to  sugar 
in  cases,  with  sufficient  bags  for  broken  stowage : " 
— Held,  that  the  obligation  on  the  charterers  to 
load  bags  of  sugar  for  broken  stowage  did  not 
attach  to  any  other  cargo  than  sugar  in  cases. 
Duchett  V.  SatterfieU,  3  L.  R.,  C.  P.  227;  37  L.  J., 
C.  P.  144. 

What  Ctoods.] — A  ship  was  chartered  to  pro- 
ceed to  Port  Pnillip,  and  there  load  from  the 
freighter's  factors  "  a  full  and  complete  cargo  of 
wool,  tallow,  bark,  and  other  legal  merchandize," 
the  quantity  of  bark  not  to  exceed  100  tons,  and 
the  quantity  of  tallow  and  hides  not  to  exceed 
80  tons,  and  was  to  proceed  therewith  to  London, 
and  deliver  the  same  "  on  being  paid  freight  as 
follows : — For  wool,  1  J<i.  per  lb.,  pressed,  and  IJrf. 
and  one-eighth  of  a  penny  per  lb.  unpressed  gross 
weight ;  tallow,  32.  per  ton  ;  bark,  42.  per  ton  ; 
and  hides,  22.  per  ton  ;  the  latter  not  to  exceed 
20  tons,  without  the  consent  of  the  captain  ;  one- 
third  of  the  freight  to  be  paid  in  cash,  on  unload- 
ing and  right  delivery  or  the  cargo,  and  the  re- 
mainder in  cash  or  by  approved  bills  at  two  months 
following  : " — Held,  that  the  freighter  was  en- 
titled to  load  the  ship  with  an  assorted  cargo  of 
any  legal  merchandize,  but  that  the  owners  were 
entitl^  to  be  paid  freight,  upon  the  supposition 
that  the  loading  consisted  of  the  stipulated 
quantities  of  the  enumerated  goods,  viz.,  100  tons 
of  bark,  60  tons  of  tallow,  and  20  tons  of  hides, 
and  the  residue  of  wool,  pressed  or  unpressed. 
Qwklnim  V.  Alexander,  6  C.  B.  791  ;  18  L.  J., 
C.  P.  74. 

By  a  charterparty  it  was  agreed  that  the  ship 
should  sail  to  Baltimore,  and  there  load  a  ful 
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cargo  of  produce,  and  proceed  therewith  to  the 
United  Kingdom ,  and  deliver  the  same,  on  being 
paid  freight, "  at  and  after  the  rate  of  6t,  6d,  per 
oarrel  of  flour,  meal  and  naval  stores,  and  11«. 
per  quarter  of  480  lbs.  for  Indian  com  or  other 
grain  ;  that  the  cargo  was  not  to  consist  of  less 
than  3,000  barrels  of  flour,  meal,  or  naval  stores, 
and  that  not  less  flour  or  meal  than  naval  stores, 
was  to  be  shipped.  The  vessel  arrived  with  a 
cargo  consisting  of  769  cwts.  of  tobacco,  6,047 
bushels  of  bran,  2,000  bushels  of  oats,  5,000  oak- 
staves,  and  three  barrels  of  flour.  The  evidence 
shewed  that  a  quarter  of  Indian  corn  or  wheat 
would  occupy  a  space  of  10}  cubic  feet,  and  that 
a  quarter  of  American  oats,  which  weighed  upon 
an  average  272  lbs.,  w^ould  occupy  a  space  of  six- 
teen cubic  feet.  It  also  appeared  that  oats  were 
not  a  usual  shipment  from  America : — Held,  that 
**  other  grain  "  in  this  charterpartj  must  be  taken 
to  mean  such  description  of  g^ain  as  would 
average  480  lbs.  to  the  quarter,  and  therefore  to 
exclude  oats ;  and  that  the  shipowner  was  en- 
titled to  receive  freight,  upon  the  supposition 
that  3,000  barrels  of  flour,  meal  and  naval  stores 
had  been  shipped  ;  and  for  the  rest  of  the  space, 
at  the  rate  oi  11*.  per  quarter  of  Indian  corn,  or 
other  grain,  of  the  average  weight  of  480  lbs.  to 
the  quarter.  Warren  v.  Peahodyy  8  C.  B.  800  ; 
19  L.  J.,  C.  P.  43  ;  14  Jur.  150.  fc'ee  also  South- 
ampton Steam  Collier  Company  v.  Clarke^  ante, 
col.  1381. 

Goods  in  Cabin—Freight.]— The  defendant,  a 
merchant  in  London,  chartered  a  vessel  of  the 
plaintiff's,  to  bring  from  Bombay  a  full  and 
complete  cargo  at  '61,  5«.  per  ton.  The  defen- 
dant's agents  at  Bombay  fllled  the  carrying  part 
of  the  vessel,  and  also  the  cabin,  with  their  own 
goods,  and  consigned  them  to  the  defendant,  as 
their  factor,  for  sale.  There  was  contradictory 
evidence  as  to  the  terms  upon  which  the  cabin 
was  filled.  The  bill  of  lading  was  annexed  to  a 
bin  of  exchange,  drawn  by  the  agents  upon  the 
defendant,  which  bill  of  exchange  was  sold  to  a 
third  party.  On  the  arrival  of  the  ship  in 
London,  the  plaintiff  claimed  freight  for  the 
cMn  at  the  then  current  rate  of  11.  per  ton.  The 
defendant  insisted  that  he  was  entitled  to  the 
use  of  the  cabin  as  well  as  the  other  part  of  the 
ship  at  the  rate  of  3/.  5*.  per  ton,  but  he  charged 
his  agents  for  freight  at  the  rate  of  11.  per  ton, 
and  allowed  them  commission  at  that  rate.  The 
goods  were  stopped,  the  bill  of  exchange  not 
having  arrived  at  maturity,  when  the  action  was 
brought  to  recover  the  above  rate  of  freight  for 
the  use  of  the  cabin.  The  defendant,  after 
action  brought,  paid  the  bill,  and  obtained  pos- 
session of  the  goods : — Held,  first,  that  the  de- 
fendant was  not,  under  the  terms  of  the  charter- 
party,  entitled  to  load  the  cabin.  Mitcheson  v. 
Xicol,  1  Ex.  929  ;  21  L.  J.,  Ex.  323. 

Held,  secondly,  that  the  judge  properly  directed 
the  jury,  that,  although  the  deSfendant's  agents 
at  Bombay  had^no  authority  from  the  defendant 
to  put  goods  in  the  cabin,  yet,  as  the  defendant 
adopted  their  act  by  accepting  the  goods,  and 
charging  his  agents*  freight  in  respect  of  them, 
he  was  bound  to  pay  the  plaintiff  the  current 
rate  of  freight  at  the  time  of  loading.    lb. 

Held,  thirdly,  that  the  action  was  not  brought 
too  soon,  since  the  taking  to  the  goods  for  the 
purpose  of  obtaining  freight,  rendered  the  defen- 
dant liable  irrespectively  of  his  actual  possession 
after  action  brought.    lb. 


Paifdngon  initead  of  Ooodi.]— A.,  a  shipbroker, 
engaged  with  B.,  a  shipowner,  to  have  a  full 
cargo  for  the  ship,  the  rates  of  freight  for  which 
would  average  40«.  per  ton,  and  at  least  nine 
cabin  passengers,  passage-money  to  average  75/, 
The  contract  was  fulfilled  as  to  the  passengers, 
but  the  average  rate  of  freight  for  g(X)d8  put  on 
board  by  A.  amounted  to  32«.  only  per  ton.  He 
shipped  on  board,  however,  steerage  passengers 
for  the  voyage,  the  passage-money  paid  by  whom, 
after  deducting  the  expense  of  their  diet,  &c., 
when  added  to  the  freight  of  the  cargo  properly 
so  called,  made  the  average  earnings  of  the  whole 
ship  per  ton  amount  to  more  than  40«. : — Held. 
that  this  was  not  a  performance  of  the  stipula- 
tions of  the  contract,  cargo  and  freight  being 
terms  applicable  to  goods  only.  Lewis  v.  Mar- 
shall,  7  M.  &  G.  729  ;  8  Scott,  N.  R.  729  ;  13  L.  J., 
C.  P.  193  ;  8  Jur.  848. 

3.  Fitness  op  Goods  fob  Shipment. 

Whoro  Warranty  cannot  be  Impliod.] — When 
the  owner  of  a  vessel  has  an  opportunity  of 
examining  goods  shipped  on  board  of  her,  no 
.warranty  on  the  part  of  the  owner  of  the  goods 
can  be  implied  that  they  are  fit  to  be  carried  on 
the  voyage.  Acatns  v.  Butms,  3  Ex.  D.  282  ;  47 
L.  J.,  Ex.  566  ;  26  W.  R.  624— C.  A. 

In  a  voyage  policy  on  goods  there  is  no  implied 
warranty  that  the  goods  are  seaworthy  for  such 
voyage.  Koebel  v.  Saunders,  17  C.  B.,  N.  S.  71  ; 
33  L.  J.,  C.  P.  310  ;  10  Jur.,  N.  S.  920  ;  10  L.  T. 
695;  12  W.  R.  1106. 

Goods  Unfit  for  Carriage  in  ordinary  Ship.] — 
A  ship  was  chartered  to  sail  to  Manilla  for 
orders  to  load  there,  or  at  Yloilo,  a  full  and  com- 
plete cargo  of  sugar  in  bags,  hemp  in  compressed 

bales,  -p    measurement  goods,  and  therewith  to 

sail  to  Cork,  &c.,  the  freight  to  be  at  the  rate  of 
4Z.  2x.  6d.  for  dry  sugar,  U.  bs.  for  wet  sugar,  and 
4/.  15^.  for  hemp  or  measurement  goods;  the 
master  engaging  that  the  vessel  before  and  when 
receiving  cargo  should  be  a  good  risk  for  in- 
surance, and  that  during  the  voyage  he  would 
take  all  proper  means  to  keep  the  vessel  tight, 
staunch  and  strong,  and  in  every  way  fitted  and 
provided  for  the  voyage.  At  Yloilo  the  charterer 
provided  a  full  cargo  of  wet  sugar  in  bags.  In 
the  course  of  lading  it  was  found  that  the 
quantity  of  molasses  which  had  drained,  and 
which  might  have  been  expected  to  drain,  from 
the  wet  sugar  was  so  great  as  to  render  the  ship 
unscaworthy  unless  removed,  and  that  the  ship's 
pumps  were  unable  to  remove  it.  The  ship  was 
in  all  other  respects  seaworthy,  but  could  not 
have  been  rendered  seaworthy  for  that  cargo 
without  a  delay  which  would  have  frustrated  the 
objects  of  the  voyage  : — Held,  that  the  charterer 
was  entitled  under  the  charterparty  to  supply  a 
full  cargo  of  wet  sugar,  and  to  have  a  ship  pro- 
vided which  was  fit  for  such  a  cargo.  Stanton  v. 
Richardson,  45  L.  J.,  C.  P.  78  ;  33  L.  T.  193  ;  24 
W.  R.  824^H.  L.  Affirming  S,  C,  in  Ex.  Ch,. 
9  L.  R.,  C.  P.  290. 

Dangerous  CK>ods.]  —  Under  17  dc  18  Vict, 
c.  104,  B.  329,  and  25  &  26  Vict.  c.  63,  s.  38,  the 

shippers  of  goods  in  a  general  ship  undertake 
that  they  will  not  deliver,  to  be  carried  on  the 
voyage,  packages  of  goods  of  a  dangerous  nature, 
which  those  employed  on  behalf  of  the  shipowner 
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may  not,  on  inspection,  be  reasonably  expected 
to  know  to  be  of  a  dangerous  nature,  without  ex- 
pressly giving  notice  that  they  are  of  a  dangerous 
nature.  By  Lord  Campbell,  C.  J.,  and  Wight- 
man,  J.  Brass  v.  Maitland,  6  El.  &  Bl.  471 ;  26 
L.  J.,  Q.  B.  49  ;  2  Jur.,  N.  S.  710. 

But,  semble,  by  Crompton,  J.,  the  undertaking 
by  the  shippers  that  the  goods  are  safe,  and  fit  to 
be  carried  on  the  voyage,  does  not  extend  beyond 
the  cases  where  they  have  knowledge,  or  the 
means  of  knowledge,  of  the  dangerous  nature  of 
the  goods  when  shipped.    lb. 

If  a  shipper,  knowing  an  article  to  have  corro- 
sive properties,  desires  it  to  be  shipped  on  board 
a  general  ship,  and  stowed  in  bulk,  without  com- 
municating the  character  of  the  article  to  the 
shipowner,  and  it  is  shipped  accordingly  ;  and 
being  placed  in  the  ship,  in  contact  with  certain 
casks  it  corrodes  their  hoops,  so  that  liquids  con- 
tained in  them  flow  out  of  them,  and  into  the 
above-mentioned  article,  and  spoil  it ;  the  ship- 
owner, being  unaware  of  the  character  of  the 
article,  is  not  liable  to  the  shipper,  as  for  ne- 
gligence in  carrying  and  conveying,  although  the 
article  is  well  known  in  commerce.  Hutchhison 
V.  Guion,  6  C.  B.,  N.  S.  149  ;  28  L.  J.,  C.  P.  63 ; 
4Jur.,N.  S.  1149. 

But  in  such  case  it  is  not  an  answer  to  the 
action  that  the  shipper  directed  the  articles  to  be 
stowed  in  bulk.  lb,  Se«  also  36  &  37  Vict.  c.  85, 
ft.  23. 


4.  Deck  Cargoes. 

**At  Merohant'i  Bisk."]— It  was  stipulated 
in  a  eharterparty  that  the  '*  ship  should  be 
provided  with  a  deck  cargo,  if  required,  at  full 
freight,  but  at  merchant's  risk  :  " — Held,  that 
the  words,  '*  at  merchant's  risk,"  did  not  exclude 
the  right  of  the  charterers  to  general  average  con- 
tribution from  the  shipowners  in  respect  of  deck 
cargo  shipped  by  the  charterers  and  jettison. 
Burton  v.  English,  12  Q.  B.  D.  218 ;  53  L.  J., 
Q.  B.  133— C.  A.  Reversing  10  Q.  B.  D.  426  ;  52 
L.  J.,  Q.  B.  386 ;  48  L.  T.  730  ;  31  W.  R.  566. 

By  a  eharterparty  it  was  agreed,  that  the  ship 
should  proceed  to  Quebec,  and  there  load,  from 
the  factors  of  the  plaintiffs,  a  full  and  complete 
cargo  of  pine  timber  and  deals,  not  exceeding 
what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle.  In  an  action  upon  this 
(^rterparty.  the  declaration  assigned  for  breach, 
that  the  defendants  did  not  nor  would  load  in  and 
on  board  the  ship  a  full  and  complete  cargo,  not 
exceeding  what  she  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  but,  on  the  con- 
trary, loaded  on  board  the  ship  a  cargo  much  ex- 
ceeding what  the  vessel  could  reasonably  stow 
and  carry  over  and  above  her  tackle.  The  judge, 
in  the  summing  up,  told  the  jury,  that,  prim& 
facie,  the  deck  was  not  the  proper  place  for  the 
stowage  of  the  cargo,  or  any  part  of  it ;  that,  in 
some  cases,  custom  might  sanction  the  practice, 
but  that,  without  reference  to  any  custom,  if  it 
increased  the  perils  of  the  navigation,  if  it  in- 
creased the  danger  of  the  ship,  or  increased  the 
danger  of  that  part  of  the  cargo,  in  either  case 
it  was  an  improper  stowage : — Held,  that  this 
direction  was  correct,  in  the  absence  of  any 
evidence  of  a  general  custom  to  load  deck  cargo 
at  the  risk  of  the  shipper.  G&uld  v.  Oliver, 
2  Scott,  N.  R.  241 ;  2  M.  &  G.  208. 

The  proprietor  of  goods  laden  on  the  deck  of  ; 
a  ship,  according  to  the  custom  of  a  particular  j 


trade,  is  entitled  to  contribution  from  the  ship- 
owner for  a  loss  by  jettison.  S,  6'.,  4  Bing.  N.  C. 
134  ;  5  Scott,  445  ;  3  Hodges,  307. 

Insurable  Interest.]  —  An  insurance  broker 
effected  an  open  policy  on  a  cargo  of  cotton  on 
board  the  ship  of  hfs  principal.  It  was  intended 
to  ship  the  cotton  on  board  at  the  shipper's  risk, 
which  should  have  been  expressed  in  the  bill  of 
lading,  but  by  a  mistake  of  the  shipowners' 
agent  in  the  foreign  port  at  which  the  cotton  was 
put  on  board,  a  clean  bill  of  lading  was  given. 
On  the  voyage  the  vessel  encountered  heavy 
weather,  and  the  cotton,  owing  to  its  being 
carried  on  deck,  was  compelled  to  be  jettisoned 
The  broker  gave  notice  to  the  insurance  com- 
pany of  the  loss,  but  other  open  policies  having 
been  effected  with  the  same  insurance  company 
by  the  same  shipowners  for  cotton  shipped  sub- 
sequently, and  aeclarations  having  boon  made  on 
these  policies  by  the  broker,  although  no  declara- 
tion had  been  made  in  respect  of  the  cotton  that 
had  been  lost,  he,  on  discovering  that  a  mistake 
had  been  made,  and  that  contrary  to  his  instruc- 
tions, a  clean  bill  of  lading  had  been  given,  in- 
stead of  one  expressing  that  the  cotton  was 
shipped  at  the  shipper's  risk,  altered  the  declara- 
tions on  the  policies  by  substituting  for  certain 
cotton  therein  the  cotton  which  had  been  jet- 
tisoned : — Held,  that  the  shipowners  being  liable 
for  the  loss  of  the  goods  by  jettison  through  their 
being  carried  on  deck,  had  an  insurable  interest 
in  respect  of  which  they,  and  therefore  their 
agent,  were  entitled  to  recover.  Stephens  v. 
Australasian  Insurance  Company ^  8  L.  R.,  C.  P. 
18  ;  42  L.  J.,  C.  P.  12  j  27  L.  T.  685 ;  21  W.  R. 
228. 

By  16  &  17  Vict.  c.  107,  s.  170,  before  any 
clearing  officer  permits  any  ship,  wholly  or  in 
part  Ifi^en  with  timber,  to  clear  out  from  any 
British  port  in  North  America  after  the  1st 
September,  and  before  the  1st  May,  he  shall 
ascertain  that  the  whole  of  the  cargo  is  below 
deck,  and  give  the  master  a  certificate  to  that 
effect.  By  s.  172,  the  master  shall  not  sail  with- 
out such  certificate,  or  place  or  permit  to  be 
upon  the  deck  any  part  of  the  cargo,  under  a 
penalty  of  100/.  In  an  action  upon  a  policy  of 
insurance  on  the  caigo  and  freight : — Held,  that 
a  plea  that  the  master  had  acted  in  contravention 
of  s.  172,  **  as  the  plaintiff  well  knew  before  and 
at  the  time  of  loading  and  of  sailing,"  was  no 
answer,  inasmuch  as  the  statute  did  not  by 
reason  thereof  make  the  voyage  illegal,  and  the 
plea  did  not  shew  privity  and  consent  of  the 
plaintiff.  Canard  v.  Hyde,  27  L.  J.,  Q.  B.  408  ; 
6  Jur.,  N.  S.  408. 

But  when  a  party,  who  was  interested  in  a 
cargo  of  a  ship  coming  within  the  provisions  of 
16  &  17  Vict.  c.  107,  8.  170,  and  about  to  sail 
from  M.  to  the  United  Kingdom,  gave  orders  for 
the  insurance  of  the  cargo  after  the  1st  of 
September,  and  also  knew,  at  the  time  of  giving 
such  orders,  that  part  of  the  cargo  of  the  ship 
was  upon  the  deck,  and  he  intended  that  she 
should  sail  after  the  Ist  of  September  and  before 
the  Ist  of  May,  with  such  cargo  on  deck,  and 
the  insurance  was  effected  by  the  plaintiff,  for 
the  purpose  of  covering  the  cargo  and  the  freight, 
including  the  portion  above  deck,  and  the  ship 
having  been  lost :— Held,  that  the  whole  voyage 
was  illegal,  and  that  the  plaintiff  could  not  re- 
cover upon  the  policy.  Cunard  v.  Hyde,  El., 
Bl.  &  El.  670 ;  29  L.  J.,  Q.  B.  6  ;  6  Jur.,  N.  8. 14. 
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The  owner  of  a  ship  effected  a  policy  on  freight 
from  a  British  port  in  North  America  to  Liver- 
pool. The  ship  sailed  with  a  cargo  of  timber 
between  the  1st  September  and  Ist  May.  The 
master,  without  the  knowledge  or  privity  of  his 
owner,  stowed  a  portion  of  the  cargo  on  deck, 
and  sailed  without  any  certificate  from  a  clear- 
ing officer  that  the  whole  cargo  was  below  deck, 
contrary  to  16  k  17  Tict.  c.  107,  ss.  170—172. 
On  a  loss  by  perils  insured  against: — ^Held, 
that  although  the  master  had  general  authority 
from  his  owner  to  stow  the  cargo,  no  authority 
could  be  implied  to  load  it  so  as  to  violate  the 
statute,  neither  was  it  an  act  of  the  master  which 
the  owner  must  be  presumed  to  have  assented 
to.  That  the  fact  of  the  ship  having  sailed 
without  the  certificate  did  not  render  her  un- 
seaworthy  at  the  commencement  of  her  voyage 
so  as  to  prevent  the  policy  attaching ;  and,  con- 
sequently, that  the  owner  was  not  precluded 
from  recovering  against  the  underwriter.  Wilson 
V.  Bankin,  1  L.  R.,  Q.  B.  162 ;  35  L.  J.,  Q.  B. 
203 ;  11  Jur.,  N.  S.  173  ;  13  L.  T.  564  ;  14  W.  R. 
198— Ex.  Ch. 

5.  Notice  of  Abbival  of  Ship  and  Eeadi- 

NES8  to  receive  CABGO. 

Votiee  of  ArriyaL] — In  an  action  by  a  shipowner 
against  the  charterers  for  not  loading  a  cargo  of 
coals  pursuant  to  a  charterparty,  by  the  terms  of 
which  the  owner  engaged  that  the  vessel,  then 
in  the  port  of  Sunderlaiid,  should  with  all  pos- 
sible dispatch  proceed  direct  to  the  South  dock, 
Sunderland,  and  there  load,  in  the  usual  and 
customary  manner  at  any  one  of  the  collieries 
the  freighters  might  name,  a  full  cargo  of  coals, 
which  the  freighters  bound  themselves  to  ship 
by  a  given  day  for  Calcutta,  they  pleaded  that 
they  had  not  any  notice  of  the  ship  having  pro- 
ceeded to  and  having  arrived  at  the  South  dock, 
and  of  her  being  ready  to  receive  cargo,  where- 
fore they  did  not  nor  could  load : — Held,  that 
the  allegation  in  the  plea  must  be  treated  as  an 
allegation  of  fact,  meaning  that  by  reason  of 
want  of  notice  of  the  ship's  arrival  at  the  dock 
and  being  ready  to  load,  the  charterers  were 
prevented  loading  her;  and  that,  so  read,  the 
plefi  was  an  answer  to  the  action.  Stanton 
v.  Avst'tn,  7  L.  R.,  C.  P.  651 ;  41  L.  J.,  C.  P. 
218. 


On  Setnm  Voyage.] — Where  a  ship  is  to 


proceed  to  a  port,  and  there  to  load  a  full  cargo 
for  the  agents  of  the  freighter ;  but  the  freighter 
has  no  interest  in  the  outward  cargo,  his  agents 
are  entitled  to  notice  from  the  captain,  that  the 
vessel  is  ready  to  receive  her  homeward  cargo  ; 
and,  if  no  such  notice  is  given,  the  freighter  is 
not  liable  for  not  providing  such  cargo.  I'air- 
bridge  v.  Pace,  1  C.  &  E.  317. 

Seadineti  to  Beoeiye.] — Action  on  a  charter- 
party  in  these  terms  : — "  It  is  this  day  agreed 
between  the  agent  for  the  owner  of  the  Lydia, 
new  ship,  now  on  the  slocks,  of  1,100  tons,  or 
thereabouts,  now  at  Quebec,  to  be  launched  and 
ready  to  receive  cargo  in  all  May,  guaranteed  to 
sail  in  all  June,  and  the  charterer,  that  the  ship 
sh^  proceed  to,  &c.,  and  there  load  a  full  cargo 
of  timber  : " — Held,  that  the  readiness  to  receive 
a  cargo  in  all  May  was  a  condition  precedent  to 
the  ^ipowner's  right  to  recover  against  the 
charterer  for  not  loading  a  full  cargo,  and  that  a 


plea  stating  the  ship  was  not  ready  to  receive 
cargo  in  all  May  was  good.  Oliver  r.  Fieldenj 
4  Ex.  135  ;  18  L.  J.,  Ex.  353. 


6.  Loading. 
a.  Oenerally. 

light  CaTg»— Duty  of  Bhipoinier  to  provide 
Ballait.] — ^A  charterer  agreed  to  load  at  Arch- 
angel a  full  and  complete  cargo  of  oats  or  other 
lawful  merchandize,  which  the  shipowners  were 
to  deliver  **  on  being  paid  freight  at  the  rate  of 
4«.  6£f.  per  320  lbs.  for  oats,  and  if  any  other 
cargo  be  shipped  in  full  and  fair  proportion 
thereto,  accoiding  to  the  London  Baltic  printed 
rates."  The  cargo  shipped  consisted  of  flax  and 
other  light  articles  (all  mentioned  in  the  London 
Baltic  rates),  i.  e.  of  as  much  as  the  ship  could 
safely  cany  of  such  light  articles,  which  rendered 
the  ^ipment  of  120  tons  of  ballast  necessary : — 
Held,  that  the  charterer  had  a  right,  in  the  ab- 
sence of  any  stipulation  to  the  contrary  expressed 
or  implied,  to  ship  a  full  and  complete  cargo  of 
any  one  or  more  of  the  articles  constituting 
lawful  merchandize  within  the  meaning  of  the 
charterparty,  acd  that  when  he  had  supplied  a 
full  and  complete  cargo,  it  was  the  shipowner's 
duty  to  procure  the  ballast  necessary  for  that 
cargo ;  that  in  this  case  no  stipulation  to  the 
contrary  was  expressed  by  the  words  "  in  full 
and  fair  proportion*'  in  the  charterparty,  nor 
was  any  such  stipulation  implied  by  law ;  so 
that  the  shipowner,  not  being  protected  from  the 
extreme  use  by  the  charterer  of  his  privilege, 
could  not  recover  from  him  more  than  the  freight 
payable  according  to  the  London  Baltic  rates  on 
the  quantities  of  the  several  articles  actually 
shipped.  Sonthavtj)ton  Steam  Collier  Company 
v.  Clarkt,  6  L.  R.,  Ex.  53 ;  40  L.  J.,  Ex.  8 ;  19 
W.  R.  214— Ex.  Ch. 

The  shipowner  is  bound  to  furnish  whatever 
ballast  is  necessary,  and  the  freighter  under  :a 
contract  to  ship  a  full  and  complete  cargo,  part 
heavy  goods  for  ballast,  is  entitled  to  complete 
the  cargo  with  light  goods.  Irving  v.  Clegg,  1 
Ring.  N.  C.  53  ;  4  M.  &  Scott,  572. 

Duty  to  Load — ^Delay  in  Proeeedisg  to  Detti* 
nation  *«  forthwith '*— Perils  of  Sea.]  — By  a 
charterparty  dated  the  28th  of  Deoemwr.  a  ship 
was  to  forthwith  proceed  from  England  to 
Barbadoes,  in  the  West  Indies,  and  having  there 
loaded  a  cargo  of  sugar  for  the  defendants,  to 
return  to  England.  The  vessel  was  to  be 
allowed  to  take  an  outward  cargo  of  coals  to 
specified  places,  and  the  charterparty  contained 
a  clause  excusing  performance  if  it  could  not  be 
complied  with,  owing  to  perils  of  the  sea. 
Delay  on  her  voyage  outwards  was  occasioned  by 
unfavourable  winds,  and  she  was  injured  by  a 
collision  with  a  steamer,  which  rendered  neces- 
sary further  repairs.  She  finally  sailed  for  Rio 
on  the  9th  of  March,  and  reached  Rio  on  the 
26th  of  May.  Having  there  discharged  the 
cargo  of  cosds,  she  started  on  the  1st  of  July, 
and  reached  Barbadoes  on  the  28th  of  July, 
too  late  for  the  season  for  exporting  sugar 
thence.  The  defendants'  agent  offered  to  pro- 
vide a  cargo  of  sugar  if  the  vessel  would  go 
under  protest  to  St.  Vincent,  an  island  ninety 
miles  off.  The  captain  refused  this  offer  and 
remained  at  Barbadoes,  insisting  upon  the 
performance  of  the  charterparty  by  the  defen- 
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dants*  agent.  The  plaintiffs  having  saedfora 
breach  of  the  charterparty  in  refusing  to  load  a 
cargo  at  Barbadoes,  the  judge  directed  the  jaiy 
that,  if  the  vessel  sailed  without  unreasonable 
delay,  she  proceeded  •* forthwith"  within  the 
meaning  of  the  charterparty ;  that  the  clause 
excusing  performance,  on  the  ground  of  perils  of 
the  sea,  applied  to  the  preliminary  voyage  to 
Bio,  and  that  the  captain  might  reasonably  think 
that,  if  he  shipped  a  cargo  elsewhere  than  at 
Barbadoes,  he  might  put  an  end  to  the  original 
charterparty  : — Held,  a  right  direction.  Hudson 
V.  Hill,  43  L.  J.,  C.  P.  276  ;  30  L.  T.  565. 

Prompt  Dispatch.] — ^A  charterparty  provided 
that  the  ship  should  proceed  to  a  port,  and  there 
load  from  the  factors  of  the  charterers  a  cargo  of 
"coal,  taking  her  turn  with  other  steamers," 
and  receive  "  prompt  dispatch  in  loading."  The 
charterers  employed  the  persons  at  the  port  of 
loading  who  were  employed  to  load  other  ships, 
and  the  ship  was  loaded  in  her  turn,  but,  by 
reason  of  an  insufficient  supply  of  coal,  the  ship 
was  delayed : — Held,  that  the  charterers  were 
responsible  for  the  delay.  Elliott  v.  Lord,  52 
L.  J.,  P.  C.  23 ;  48  L.  T.  542  ;  5  Asp.  M.  C. 
(53. 

TTiual  Bispatoh.] — A.,  by  charterparty,  en- 
gaged to  load  on  board  B.'s  ship  a  cargo  of  coals, 
*'  To  be  loaded  with  usual  dispatch."  A.  com- 
menced loading  by  bringing  the  coal  in  boats 
along  a  canal  to  the  dock  where  the  ship  was, 
but  before  the  cargo  was  completed  a  severe 
frost  rendered  the  canal  unnavigable,  and  the 
ship  was  detained  thirty-four  days : — Held,  that 
the  expression  "  usual  dispatch  "  meant  "  usual 
dispatch  of  persons  who  have  a  cargo  ready  for 
loading,"  and  that  A.  was  responsible  for  the 
delay.  Kearon  v.  Peargon,  7  H.  &  N.  386  ;  31 
L.  J.,  Ex.  1 ;  10  W.  R.  12.  See  also  cases  post, 
col.  1390,  et  seq. 

Ship  Betained  as  Unseaworthy.] — A.  agreed 
to  charter  a  ship  for  twelve  months  after  the 
completion  of  her  then  present  voyage.  After 
the  completion  of  her  voyage  and  when  he  was 
ready  to  load  the  ship  she  was  detained  as  unsea- 
worthy ;  and  the  repairs  were  not  finished  until 
more  than  two  months  after  the  completion  of 
the  voyage : — Held,  that  the,  charterer  was 
entitled  to  throw  up  the  charterparty.  Tully  v. 
Howling,  2  Q.  B.  D.  182  ;  46  L.  J.,  Q.  B.  388  ; 
36  L.  T.  163 ;  25  W.  R.  290— C.  A. 

Loading  of  Cargo  prevonted  by  Saporior  Foreo.] 

— By  a  charter-party  it  was  agreed  that,  the  ship, 
the  R.,  should  after  loading  "  dead  weight "  at 
Malta,  proceed  to  V.,  a  Spanish  port,  and  there 
load  a  cargo  of  fruit  for  the  plaintiff.  At  the 
time  of  entering  into  the  charterparty  the  plain- 
tiff knew  that  the  "  dead  weight "  intended  to  be 
put  on  board  the  R.  at  Malta  would  consist  of 
military  stores,  and  he  knew  that  by  the  ordinary 
law  of  Spain  a  vessel  with  warlike  stores  on 
board  would  not  be  allowed  to  load  at  a  Spanish 
port.  Upon  application  being  made  to  the 
Spanish  government  to  relax  the  prohibition, 
permission  to  load  was  refused.  The  R.  arrived 
at  V.  with  the  warlike  stores  on  ^ board,  but 
otherwise  ready  and  fit  to  load  the  agreed  cargo  : 
she  left  immediately  on  learning  that  permission 
to  load  would  not  be  granted  : — Held,  that  the 


plaintiff  could  not  sue  the  owners  of  the  ship  for 
not  having  the  R.  ready  to  load,  for,  through 
the  act  of  a  superior  power,  the  parties  were 
unable  to  perform  their  respective  duties  under 
the  contract,  the  plaintiff  being  unable  to  load 
the  cargo  and  the  defendants  to  receive  it. 
Gtinningham  v.  Dunn,  3  C.  P.  D.  443  ;  48  L.  J., 
C.  P.  62  ;  38  L.  T.  631— C.  A. 

Where  the  master  covenanted  to  go  to  a  port 
of  America,  and  receive  a  loading  from  the 
freighter  alongside  the  ship,  and  bring  home  the 
same,  with  an  exception  of  the  restraints  of  rulers, 
&c. ;  but  the  freighter  covenanted  absolutely  to 
provide  the  loading  without  any  such  exception  ; 
it  seems  that  an  embargo  in  the  American  port, 
which  prevented  the  freighter  from  loading  the 
ship,  did  not  discharge  him  from  his  covenant. 
Sjoerds  v.  Lvscombe,  16  East,  201. 

The  master  and  the  freighter  of  a  vessel  of  400 
tons,  having  actually  agreed  in  writing  that  the 
ship,  being  fitted  for  the  voyage,  should  proceed 
to  St.  Petersburg;  and  there  load  from  the 
freighter's  factor  a  complete  cargo  of  hemp  and 
iron,  and  proceed  therewith  to  London,  and  de- 
liver the  same,  on  being  paid  freight : — Held,  that 
the  master,  after  taking  in  at  St.  Petersburg 
about  half  a  cargo,  having  sailed  away  upon  a 
general  rumour  of  a  hostile  embargo  being  laid 
on  British  ships  by  the  Russian  government,  was 
liable  to  the  freighter  for  the  dhort  delivery  of  the 
cargo,  though  the  jury  found  that  he  acted  bon^ 
fide,  and  under  a  reasonable  and  well-grounded 
apprehension  at  the  time,  and  a  hostile  em- 
bargo and  seizure  were  in  fact  laid  on  six 
weeks  afterwards.  Atkinson  v.  Ritchie,  10  East, 
530. 

If  goods  put  on  board  a  ship  to  be  carried  fr()m 
one  place  to  another  are  wrongfully  seized  by 
the  officers  of  government,  so  that  they  cannot  be 
delivered  to  the  consignee,  the  owner  of  the  goods 
has  a  right  of  action  for  the  non-deli veij  against 
the  owner  of  the  ship,  who  must  seek  his  remedy 
against  the  officers  of  government.  Gosling  v. 
Higgim,  1  Camp.  451.  See  also  eases  ante,  coL 
1355,  et  seq. 

Fear  of  Infection.] — A  charterer,  who  cove- 
nants to  send  a  cargo  alongside  at  a  foreign  port, 
is  not  excused  from  sending  it  alongside,  though 
in  consequence  of  the  prevalence  of  an  infectious 
disorder  at  the  port,  all  public  intercourse  is  pro- 
hibited by  the  law  at  the  port,  and  though  he 
could  not  have  communication  without  danger  of 
contracting  and  communicating  the  disorder. 
Barker  v.  Hodgson,  3  M.  &  S.  267, 

b.  Cuatom  and  Kanner  of  lioadinff. 

EiFect  of  Cnstom.] — ^Where  freighters  cove- 
nanted to  provide  for  the  ship  a  full  cargo,  con- 
sisting of  cotton,  wool,  rice,  or  other  goods,  on 
which  separate  rates  of  freight  were  to  be  paid  : 
— Held,  that  it  was  the  duty  of  such  freighters 
to  have  shipped  goods  according  to  the  custom 
of  the  country  whence  they  were  imported,  al- 
though the  shippers  were  put  to  an  expense  by 
so  doing,  and  such  shipment  would  exceed  the 
stipulations  contained  in  the  charterparty.  Ben- 
son V.  Schneider,  1  Moore,  21,  76  ;  7  Taunt.  272  ; 
Holt,  416. 

Where  a  full  cargo  was  not  taken  in,  in  conse- 
quence of  arrangements  in  the  stowage  varying 
from  those  contemplated  by  the  charterparty  : — 
Held,  that  the  freighters  were  not  entitled  to  re- 
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cover,  as  it  appeared  that  one  of  them  and  the 
broker  wha  managed  the  business  were  present 
from  time  to  time  during  the  loading  and  cogni- 
zant of  the  arrangements,  but  did  not  make  any 
objection.  Jliyvill  v.  Stephenson^  4  C.  &  P. 
469. 

By  a  charterparty  the  defendant  agreed  to  load 
on  board  a  vessel  at  Trinidad  "  a  full  and  com- 
plete caiigo  of  sugar,  molasses  and  other  pro- 
duce : " — Held,  first,  that  evidence  was  admis- 
sible of  a  custom  at  Trinidad  to  load  sugar  in 
hogsheads  and  molasses  in  puncheons  ;  and  there- 
fore that  a  full  and  complete  cargo  of  sugar  and 
molasses  so  packed  was  a  compliance  with  the 
contract.  OtitJibcrt  v.  (htmmin^,  10  Ex.  809  ;  24 
L.  J.,  Ex.  198.  Affirmed,  11  Ex.  405  ;  24  L.  J., 
Ex.  310  ;  1  Jur.,  N.  S.  686— Ex.  Ch. 

Held,  secondly,  that  the  custom  was  reasonable 
and  good  in  law.    lb. 

Evidence  of  Cnstom.] — A.  agreed  by  charter- 
party  to  load  B.'s  vessel  at  Sunderland,  with  coke, 
with  all  possible  dispatch,  in  the  customary  man- 
ner, in  regular  turn.  In  an  action  for  delay  in 
loading  according  to  the  terms  of  the  charterparty: 
— Held,  that  evidence  was  not  admissible  to  shew 
that,  according  to  the  custom  of  the  port  of 
Sunderland,  under  such  a  contract,  the  shipowner 
was  bound  to  wait  until  a  manufacturer  of  coke 
not  named  in  the  contract,  had  supplied  all  ships, 
whose  names  were  put  down  in  a  turn-book,  kept 
by  the  manufacturer,  which  he  had  previously 
contracted  to  load  with  coke  in  the  port,  pro- 
vided he  used  reasonable  dispatch,  and  that  the 
manufacturer's  name  was  mentioned  at  the  time 
the  contract  was  made.  Hudson  v.  Cletnentson, 
18  C.  B.  213  ;  25  L.  J.,  C.  P.  234. 

Tnm  for  Loading— ETidence  of  Hegligenee.] 
— By  a  charterparty  the  freighters  agreed  with 
the  owner  that  the  ship,  being  fit  for  the  voyage, 
should  proceed  to  Port  Talbot,  and  there  load  a 
cargo,  the  ship  to  be  loaded  in  turn,  certain  work- 
ing days  to  be  allowed,  and  a  further  number 
of  days  for  demurrage.  The  owner  brought  an 
action  on  this  agreement,  alleging,  first,  that  al- 
though the  ship,  being  fit  for  the  voyage,  sailed 
and  arrived  at  Port  Talbot,  yet  the  defendants 
did  not,  within  a  reasonable  time  after  her  arrival 
there,  load  a  cargo ;  and  secondly,  tliat  the  de- 
fendants did  not,  at  Port  Talbot,  load  the  ship  in 
turn,  but  long  after  the  proper  and  regular  turn. 
Pleas — first,  that  the  defendants  did,  within  a 
reasonable  time  after  her  arrival,  load  the  ship  ; 
secondly,  that  the  defendants  did,  at  Port  Talbot, 
load  the  ship  in  turn  ;  and  thirdly,  that  the  plain- 
tiff was  master,  and  had  the  care,  direction  and 
management  of  the  ship  ;  and  that  after  the 
ship's  arrival,  and  before  the  defendants  could 
load,  the  plaintiff,  so  being  master,  and  the 
crew,  took  such  bad  care  of  the  ship,  and 
governed  and  navigated  her  so  improperly,  that 
the  ship,  by  the  carelessness,  unskilfulness,  and 
mismanagement  of  the  master  and  crew,  be- 
came damaged  and  unfit  to  receive  a  cargo,  and 
so  remained  for  a  long  time,  by  reason  whereof 
the  defendants  could  not  load.  By  a  local  act, 
regulating  the  port,  the  master  of  every  ship 
coming  in  was  bound,  under  a  penalty,  to  moor, 
anchor  and  place  the  same  in  such  situation  as 
the  harbour-master  should  direct,  and  the  har- 
bour-master was  authorized  to  cause  the  ship  to 
be  removed  in  such  manner  as  he  should  deem  ' 
necessary.    The  ship's  master  was  also  bound  to 


take  on  board  a  pilot,  who,  by  the  bye-laws  of 
the  port,  was  to  obey  the  orders  of  the  harbour- 
master. It  was  proved  on  the  trial  that  the  ship, 
with  a  pilot,  arrived  at  the  port,  and  received 
directions  from  the  harbour-master  as  to  entering, 
but  the  master  and  crew  worked  the  ship  in  a  man- 
ner contrary  to  his  directions,  and  in  consequence 
she  received  injury,  lost  her  then  turn  of  loading, 
and  was  unable  to  load  till  the  expiration  of 
some  days,  when  she  loaded  without  further  de- 
lay : — Held,  that,  the  judge  rightly  directed  the 
jury  to  find  for  the  plaintiffs,  if  they  thought  the 
accident  was  the  fault  of  the  master  and  crew  ; 
for,  first,  the  ship,  though  under  the  harbour- 
master's direction,  was,  for  the  purposes  of  the 
plea,  under  the  care  and  management  of  the 
plaintiff ;  and  secondly,  that  the  defendants 
might  allege  the  delay,  occasioned  as  above,  in 
order  to  shew  that  they  loaded  in  reasonable 
time,  and  .in  turn,  within  the  meaning  of  the 
charterparty.  Taylor  v.  Clay,  9  Q.  B.  713  ;  16 
L.  J.,  Q.  B.  44  ;  11  Jur.  277. 


Ignorance  of  Contracting  Party  as  to 


the  Port  Cnstom.] — The  plaintiff'  sailing  vessel 
was  chartered  by  the  defendant  to  proceed  to 
Whitehaven  for  a  cargo  of  coals.  The  charter- 
party  provided  that  "  regular  turn "  should 
be  allowed  for  loading.  By  the  custom  of  the 
port  of  Whitehaven,  steam  vessels,  though  they 
arrive  in  port  after  sailing  vessels,  are  loade<l 
with  coals  before  the  sailing  vessels  ;  but  as  be- 
tween sailing  vessels  themselves  sailing  vessels 
are  loaded  in  the  order  of  their  arrival  in  port. 
The  plaintiffs  were  ignorant  that  this  M'as  the 
usage  of  the  port.  The  plaintiffs'  vessel,  though 
she  arrived  before  several  steam  vessels,  was  de- 
layed until  they  were  first  loaded,  but  she  was 
loaded  in  the  order  of  her  aiTival  as  regarded  the 
other  sailing  vessels  in  harbour.  The  plaintiffs 
claimed  demurrage  : — Held,  that  the  expression 
•'  regular  turn  "  in  the  charterparty  should,  in  the 
absence  of  exclusive  words,  be  construed  as 
"regular  turn"  according  to  the  usage  of  the 
port  of  Whitehaven ;  that  it  was  not  material 
that  the  plaintiffs  were  igfnorant  of  such  usage, 
and  that,  accordingly,  the  plaintiffs  could  not 
recover.    Xing  v.  Ilhide,  12  L.  R.,  Ir.  113. 

The  defendant  chartered  the  plaintiff's  vessel 
to  proceed  to  Newcastle-on-Tyne,  and  there  be 
reaay  forthwith,  "  in  regular  turns  of  loading/' 
to  take  on  board,  by  spout  or  keel,  as  directed,  a 
complete  cargo  of  four  keels  of  coal,  and  the 
remainder  coke.  In  an  action  for  not  loading 
the  vessel  with  coke  within  a  reasonable  time  : 
— Held,  that  evidence  was  admissible  to  explain 
the  meaning  of  the  expression  in  the  charter- 
party,  "  in  regular  turns  of  loading,"  by  shewing 
thatthere  was  a  usage  at  the  port  of  Newcastle 
that  vessels  should  take  in  their  cargoes  of  coke 
in  a  certain  regular  order  or  turn,  and  that  the 
question  whether  the  vessel  was  loaded  within  a 
reasonable  time  ought  not  to  be  decided  without 
reference  to  such  usage,  if  proved.  Lcidemanii 
V.  Sclmlti,  14  C.  B.  38  ;  2  C.  L.  R.  87  :  23  L.  J., 
C.  P.  17  ;  18  Jur.  42. 


Delay  cansed  by  Negligence  of  Third 


Party.] — By  a  charterparty,  a  vessel  was  to  pro- 
ceed with  all  convenient  speed  to  Cardiff,  and 
there  load  from  the  factors  of  the  freighters  a 
full  cargo  dl  coals,  in  the  customary  manner,  no 
time  being  mentioned  : — Held,  that  this  meant 
a  loading,  according  to  the  usage  of  the  port, 
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find  within  a  reasonable  time,  without  reference 
to  anforeseen  casualties  ;  and  consequently,  the 
loading  having  been  delayed  for  an  unreasonable 
time,  the  freighters  were  not  excused  by  reason 
of  the  delay  having  arisen  from  difficulties  con- 
nected with  the  railway  and  the  collieries,  which 
were  beyond  their  control.  Adams  v.  Royal 
Mail  Steam  Packet  Company,  5  C.  B.,  N.  S.  492 ; 
28  L.  J.,  C.  P.  33. 

By  a  charterparty  the  master  engaged  to  pro- 
ceed with  his  vessel  to  a  particular  colliery,  and 
there  take  on  board  for  the  freighters  a  cargo  of 
coal.  Before  the  charterparty  was  signed  both 
parties  knew  that  the  colliery  was  not  at  work, 
an  accident  having  happened  to  the  steam- 
engine,  and  both  were  told  it  would  be  repaired 
in  a  short  time,  and  that  the  vessel  would  be 
loaded  in  her  turn  within  a  few  days  after  the 
colliery  got  to  work  again,  according  to  the 
practice  of  the  port,  which  was,  that  the  ships 
were  loaded  in  their  regular  turns  as  they  were 
entered  on  the  colliery  books.  The  freighters 
had  no  control  over  the  colliery.  The  ship  was 
loaded  in  her  turn,  but  not  until  several  days 
later  than  the  colliery  agents  had  led  the  parties 
to  expect : — Held,  that  if  the  steam-engine  was 
repaired  and  the  colliery  got  to  work  in  a  reason- 
able time  after  the  execution  of  the  charter- 
party,  and  if  the  vessel  was  loaded  within  a 
reasonable  time  after  the  colliery  got  to  work, 
the  freighters  were  not  liable  to  compensate  the 
master  of  the  vessel  for  the  delay  in  the  loading. 
Harrii  v.  Dreetman,  23  L.  J.,  Ex.  210.  And  see 
eases  infra,  XIV.  10,  Delivbky  and  Dis- 
CHABOE  OF  OaBOO. 

a 

o.  Employxnent  of  Lighters. 

.  The  master  is  not  bound  by  usage  in  London 
to  take  care  of  a  lighter  employed  in  unloading 
his  ship,  after  it  is  fully  laden,  until  the  time 
when  it  could  be  properly  removed  from  the  ship 
to  the  wharf.    Robinson  v.  Turjrin,  Peake,  202. 

By  the  custom  of  the  River  Thames,  the  master 
is  bound  to  guard  goods  laden  into  a  lighter  sent 
for  them  by  the  consignee  until  the  loading  is 
complete,  and  cannot  discharge  himself  from 
that  obligation  by  telling  the  lighterman  he  has 
not  sufficient  hands  on  board  to  take  care  of 
them.  Catley  v.  Wintringlmm,  Peake,  160. 
.  A  party  executed  a  charterparty,  under  which 
a  cai^  was  to  be  sent  alongside  the  ship  at  the 
merchant's  expense;  the  captain  rendered  the 
usual  and  customary  assistance  with  his  boats 
and  crew.  Some  of  the  cargo  lying  about  thirty 
yards  from  the  edge  of  the  whaiS,  the  captain 
applied  to  the  charterer's  factor  for  the  labourers 
to  remove  it  into  the  boats.  The  factor  having 
refused,  saying  he  would  abide  by  the  charter- 
party,  the  captain  hired  labourers  for  the  pur- 
pose : — Held,  that  the  expense  so  incurred  might, 
notwithstanding  the  charterparty,  be  recovered. 
Fletelier  v.  Gillespie,  3  Bing.  635  ;  11  Moore, 
547. 

On  a  charter  te  receive  a  cargo  alongside  a 
ship,  at  a  port  where  the  ship  cannot  safely  load 
inside  a  bar,  if  she  is  loaded  outside,  the  freighter 
cannot  throw  extra  expense  of  lighterage  on  the 
shipowner.     Trindade  v.  Lety,  2  F.  &  F.  441. 

Goods  were  delivered  te  the  owners  of  a  ship 
to  be  conveyed  by  their  ship.  The  goods  were 
destroyed  by  a  casual  fire  on  board  a  lighter  em- 
ployed by  the  owners  to  convey  them  to  the 
ship:— Held,  that  the  26  Geo.  2,  c.  86,  s.  2, 


similar  to  17  &  18  Vict.  c.  104,  s.  503,  did  not 
protect  the  owners,  as  the  fire  was  not  on  board 
their  ship.  Morewood  v.  Pollok,  1  £)l.  &  Bl. 
743  ;  1  C.  L.  R.  78  ;  22  L.  J.,  Q.  B.  250  :  17  Jur. 
881. 

d.  Place  of. 

Option.] — The  plaintiff  by  charterparty,  dated 
the  26th  of  May,  1871,  agreed  with  the  defen- 
dant that  his  ship  should  sail  to  Bullo,  and  there 
load  from  the  plaintiffs*  factors  a  cargo  of  coals 
and  proceed  therewith  to  Highbridge  or  Dunball 
and  deliver  same  on  being  paid  freight  at  the 
rate  of  2s,  9d.  per  ton  in  cash  on  unloading  and 
right  delivery.  The  ship  was  to  be  loaded  and 
discharged  with  all  possible  dispateh,  and  to 
load  with  G.  or  H.  till  the  end  of  September,  at 
captain's  option,  but  after  September  with  H. ; 
and  was  to  continue  at  the  above  rate  until 
March,  1872.  In  September  the  captain  exer- 
cised his  option  in  favour  of  loading  with  G., 
but  the  plaintiff  refused  to  load  him  from  G. ; 
whereupon  the  defendant  declined  further  to 
pei-form  the  charterparty : — Held,  that  the 
breach  of  the  charterparty  which  the  plaintiff 
had  committed  went  to  the  root  of  the  contract 
between  the  parties,  and  justified  the  defendant 
in  his  refusal.  Jiradford  v.  Williams,  7  L.  R., 
Ex.  259  ;  41  L.  J.,  Ex.  164  ;  26  L.  T.  641 ;  21 
W.  R.  782. 

e.  Betnm  Car^o. 

Condition  precedent— Discharge  of  Ontward 
Bound.] — The  discharge  of  an  outward-bound 
cargo  at  a  particular  place  is  not  in  general  a 
condition  precedent  to  the  providing  a  return 
cargo  ;  therefore  a  freighter,  who  covenants  to 
load  a  return  cargo,  must,  if  he  objects  to  the 
ship's  delay  in  proceeding  to  take  it  on  board, 
make  the  objection  before  he  loads  the  cargo, 
and  within  a  reasonable  time,  and  must  not  by 
any  act  take  to  the  ship.  Olhsen  v.  Drummond, 
2  Chit.  705  ;  4  Dougl.  356. 


Seiinre  of  Outward  Cargo.] — ^Where  a 


shipowner  covenanted  to  proceed  from  L.  to  N„ 
and  there  make  a  right  and  true  delivery  of  the 
outward  cargo,  and  having  so  done  receive  on 
board  a  certain  cargo,  restraint  of  princes,  &c., 
excepted  ;  and  the  freighters  covenanted,  in  con- 
sideration of  the  premises,  that  at  N.  they  would 
find  and  provide,  as  they  did  warrant  and  assure 
to  the  shipowner,  a  full  and  complete  return 
cargo,  and  that  1,750/.  should  be  paid  on  de- 
livery of  the  outward  cargo,  which  should  be 
considered  as  earned  for  outward  freight : — 
Held,  that,  in  an  action  against  the  freighters 
for  not  providing  a  return  cargo  at  N.,  they 
could  not  plead  in  excuse  of  performance  that 
the  outward  cargo  was  seized  by  the  government 
at  N.,  and  never  delivered  to  them  ;  for  the  de- 
livery of  the  outward  cargo  was  not  a  condition 
precedent  to  the  providing  a  return  cargo  ;  but 
the  delivery  of  the  outward  cargo  was  a  condi- 
tion precedent  to  the  payment  of  the  1,7502. ; 
and  therefore  a  breach  assigned  for  non-pay- 
ment thereof  was  under  these  circumstances 
not  sustainable.  Storer  v.  Gordon,  3  M.  &  S. 
308. 


Hon- Arrival  of  Yesiel.] — Where,  in  a 


charterparty  on  the  ship  St.  P.,  for  a  voyage 
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from  6.  to  bring  home  a  cargo  to  Europe,  it  was 
provided,  that  in  the  event  of  the  non-arrival  at 
the  same  port  of  another  ship,  called  the  G. 
(which  had  been  chartered  by  the  same  parties, 
and  was  then  at  sea),  then  the  charter  on  the 
6.  should  be  void  to  all  intents  and  pur- 
poses whatsoever : — Held,  that  the  word  "  non- 
arrival  "  could  not  be  construed  so  as  to  defeat 
the  purposes  of  the  voyage  for  which  the  G.  had 
been  chartered  ;  and  her  non-arrival  for  these 
purposes  not  being  attributable  to  the  fault  of 
the  charterers,  the  charter  on  the  St.  P.  became 
void,  and  the  charterers  were  not  boimd  to  pro- 
vide her  with  a  homeward  cargo.  Soames  v. 
Lonergan,  4  D.  &  R.  74 ;  2  B.  &  C.  564. 


Belay.] — ^A  charterparty  provided  that 


the  ship  E.,  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage,  should,  with  all 
convenient  speed  (on  being  ready),  having 
liberty  to  take  an  outward  cargo  for  owners* 
benefit,  direct  or  on  the  way,  proceed  to  A.  The 
ship  was  not  completed  when  the  charterparty 
was  made.  As  soon  as  she  was  ready  for  her 
trial  trip  she  went  to  sea,  and  (in  order  to  avoid 
the  danger  of  crossing  the  bar  at  the  mouth  of 
the  Tyne  a  second  time)  went  on  to  L.  Whilst 
her  repairs  were  being  completed  in  L.,  she  took 
on  board  a  cargo  of  goods  for  C,  at  which  place 
she  stopped  to  unload  her  cargo  on  the  voyage 
to  A.,  arriving  at  the  latter  place  a  few  days 
later  than  she  otherwise  would  have  done.  The 
charterer's  agent  at  A.  refused  to  provide  cargo 
in  consequence  of  the  delay  : — Held,  that  there 
was  no  condition  precedent,  the  non-fulfilment 
of  which  by  the  shipowner  would  exonerate  the 
charterer  from  providing  a  cargo,  but  that  there 
was  merely  a  stipulation,  for  the  breach  of  which 
an  action  for  damages  would  lie  against  the 
shipowner.  Mar. Andrew  v.  Cliapplc,  1  L.  R., 
C.  P.  643;  12  Jur,,  N.  S.  66 ;  14  L.  T.  556  ;  14 
W.  R.  891. 

Obligation  to  Accept.]— A  charterparty  made 
between  the  charterers  through  the  agency  of 
G.  &  Co.  and  the  captain  of  the  Elvczia,  provided 
that  the  ship  should  proceed  with  a  car^  to  San 
Fjancisoo,  "where  the  ship  shall  be  consigned 
to  charterers'  agents  inwards  and  outwards,  pay- 
ing the  usual  commissions  .  .  .  and  deliver  the 
same  .  .  .  and  so  end  the  voyage  ; "  and  that 
"  on  her  return  to  her  port  of  discharge  in  the 
United  Kingdom  "  she  should  be  reported  to  the 
Custom-house  by  G.  &  Co.  : — Held,  that  these 
provisions  did  not  impose  on  the  captain  an 
obligation  to  accept  a  homeward  cargo  for  the 
United  Kingdom  from  the  agents  of  the  char- 
terers at  San  Francisco,  but  merely  bound  him, 
if  he  had  determined  upon  taking  a  return  cargo 
on  boaixl  there,  to  employ  them  to  procure  and 
ship  it.  Cross  v.  Paglmno^  6  L.  R.,  Ex.  9  ;  40 
L.  J.,  Ex.  18  ;  23  L.  t.  420  ;  19  W.  R.  159. 

Under  a  charterparty  a  ship  was  to  proceed 
from  London  to  Bombay,  and  there  discharge 
her  cargo,  and  then  load  a  cargo,  with  which  she 
was  to  proceed  direct  to  London,  the  merchant 
to  have  the  privilege  of  sending  the  ship  to 
Calcutta  from  Bombay,  upon  paying  for  the 
extra  time  occupied.  If  the  ship  returned  from 
Bombay  direct  to  Jjondon,  the  merchant  was  to 
have  the  power  of  sending  her  to  one  port  on  the 
Malabar  coast,  to  receive  cargo,  paying  for  the 
extra  time : — Held,  that  the  shipowner,  after 
discharging  at  Bombay,  was  not  bound  to  take 


on  board  a  cargo  there  for  Calcutta.  CocJthum 
V.  WrigU,  6  Bing.  N.  C.  223  ;  8  Scott,  489. 

Votioc  of  Arrival.] — See  ante,  col.  1387. 

f.  Damages  for  not  IiOa4i]ig. 

Measure  of.] — In  an  action  against  a  char* 
terer  of  a  ship  for  not  loading  a  cargo,  the 
measure  of  damage  is  the  amount  of  freight 
which  would  have  been  earned  after  deducting 
the  expenses,  and  also  any  profit  which  the  ship 
may  have  earned  during  the  period  over  which 
the  charter  extended.  Smith  y.  dtGuire,  3 
H.  &  N.  54  ;  27  L,  J.,  Ex.  466. 

In  an  action  on  a  charterparty  for  not  loading- 
a  cargo,  the  loading,  ports  being  Rangoon  or 
Bassein,  and  the  captain  having  been  to  Ran- 
goon, and  there  received  orders  to  go  to  Bassein. 
(three  days'  sail),  where  no  cargo  could  be  ob- 
tained, and  he  was  requested  to  go  back  to  Ran- 
goon or  elsewhere,  in  hopes  of  obtaining  a  cargo, 
which  he  declined  to  do,  and  remained  inactive 
at  Rangoon  until  the  time  for  loading  had 
elapsed,  the  judge  having  told  the  jury  that  they 
were  not  bound  to  give  the  plaintiff  the  full 
amount  of  freight,  3,000Z.,  but  that  if  they 
deemed  the  master's  conduct  unreasonable  they 
might  diminisli  the  damages  on  that  account, 
and  left  it  to  them  to  say  whether  the  plaintiff 
should  recover  the  full  amount,  or  any  other 
amount  they  might  deem  reasonable  ;  and  they 
having  found  for  the  plaintiff  damages  600/., 
the  court  held  that  there  had  been  no  misdirec- 
tion, but  granted  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  evidence  and  ^be 
amount  of  damages  considerably  too  low,  making 
it,  however,  a  condition  that  the  plaintiff  should 
relinquish  the  costs  of  the  first  trial.  WiUon  v« 
Hieks,  26  L.  J.,  Ex.  242. 

Duty  of  Captain.] — By  a  charterparty  it 

was  stipulated  that  a  ship  should  proceed  to 
Limerick  with  her  then  present  caigo,  and  there 
take  a'  cargo  of  oats  for  London,  at  a  freight  of 
2s.  Bd.  a  quarter ;  six  days  being  allow^  for 
loading  at  Limerick.  Before  the  expiration  of 
the  six  days,  the  freighter's  agent  offered  the 
captain  a  cargo  at  2s,  6^.,  and  said  that  the 
freighter's  brother  would  pay  the  difference. 
The  captain  refused  to  take  anything  not  accord- 
ing to  the  terms  of  the  charterparty : — Held, 
that,  as  the  contract  had  not  then  been  broken 
by  the  freighter,  the  captain  was  not  bound  to 
accept  this  offer ;  but  that,  if  the  contract  had 
been  broken  by  the  freighter,  not  putting  any 
cargo  on  board  within  the  six  days,  it  would 
have  been  the  captain's  duty  to  have  taken  a 
cargo  at  the  most  he  could  get,  so  that  the 
damages  to  be  paid  by  the  freighter  should  be 
reduced  as  mucn  as  possible.  Harries  t.  Ed^ 
mounds,  1  C.  &  K.  686. 


7.  Stowage  op  Caboo. 
a.  Employment  of  Stevedore. 

Who  Liable  to  Pay  for   Scrvicet   of]— The 

owner  of  a  ship  had  chartered  her  to  A.  tor  the 
purpose  of  being  loaded  ;  the  charterparty  pro- 
vided that  the  stevedore  was  to  be  nominated  by 
the  charterer,  and  be  under  the  control  of  the 
captain,  and  was  to  be  paid  by  the  owner.  A. 
sub-chartered  the  ship  to  B.,  entering  into  a. 
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charterpartj  with  a  similar  clause.  B.  employed 
the  plaintiff,  who  was  a  stevedore,  to  load  the 
ship,  and  introduced  him  to  the  defendant  as  a 
person  who  was  to  load  the  ship.  The  defendant 
frequently  came  on  board  while  the  ship  was 
being  loaded,  and  superintended  and  gave  in- 
structions relatiye  to  the  stowage  of  the  cargo. 
In  an  action  by  the  plaintiff  against  the  defen- 
dant for  non-payment  of  his  charges : — Held, 
that  there  was  evidence  of  a  contract  between 
the  plaintiff  and  defendant.  Eastman  v.  Harry ^ 
83  L.  T.  800— C.  A. 

On  completion  of  the  loading  the  plaintiff  sent 
in  his  account  to  B.,  headed  '^To  captain  and 
owners,"  and  pressed  B.  for  payment.  B.  had 
sent  in  his  account  to  A.,  and  A.  had  sent  in  his 
account  to  the  defendant,  with  the  item  '*  Steve- 
dore's account"  charged.  The  defendant  had 
paid  A.*s  account,  and  A.  had  paid  B.'s  account. 

B.  became  bankrupt,  and  did  not  pay  the  plain- 
tiff : — Held,  that  the  defendant  was  liable  to 
pay  his  account.    Ih, 

liability  for  Aeti  ol] — K.,  a  master  stevedore, 
having  contracted  to  unload  a  ship,  employed 
D.,  one  of  the  ship's  crew,  at  the  owner's  request, 
to  assist  in  the  work.  K.  could  have  reused 
to  so  employ  D.   if   he  thought  him  incom- 

?etent ;  and  during  the  time  K.  employed  him 
K  could  not  have  been  employed  by  the  master 
of  the  ship  on  the  ship's  work,  and,  though  D. 
was  paid  by  the  owner,  such  pay  was  deducted 
from  what  K.  received  for  the  unloading.  In 
the  course  of  such  employment  D.  so  negligently 
worked  a  winch  used  in  the  unloading  as  to  in- 
jure one  of  K.'s  men,  with  whom  D.  was  put  to 
work  by  K.'s  foreman  : — Held,  that  the  owner 
was  not  responsible  for  such  injury,  as  at  the 
time  of  the  accident  D.  was  not  working  for 
him.  but  for  K.  Murray  v.  Currie^  6  L.  R., 
0.  P.  24  ;  40  L.  J.,  C.  P.  26  ;  23  L.  T.  557  ;  19 
W.  R.  104. 

A  stevedore  employed  to  ship  ii-on  rails  had  a 
foreman  whose  duty  it  was  (assisted  by  labourers) 
to  carry  the  rails  from  the  quay  to  the  ship  after 
the  carman  had  brought  them  to  the  qaay  and 
unloaded  them  there.  The  carman  not  unload- 
ing the  rails  to  the  foreman's  satisfaction,  the 
latter  got  into  the  cart  and  threw  out  some  of 
them  so  negligently  that  one  fell  upon  and  in- 
jured a  person  who  was  passing  by  :^Held  (per 
Grove  and  Benman,  JJ.,  Brett,  J.,  dissentiente), 
that  there  was  evidence  for  a  jury  that  the  fore- 
man was  acting  within  the  scope  of  his  employ- 
ment, so  as  to  render  the  stevedore  responsible  for 
his  acts.    Burru  v.  Paulson  or  Paulson^  8  L.  R., 

C.  P.  563  ;  42  L.  J.,  C.  P.  302  ;  29  L.  T.  329  ;  22 
W.  R.  20. 

When  a  stevedore  is  appointed  by  the  shipper, 
and  acts  in  the  stowage,  the  master  is  not  re- 
sponsible for  damage  done  to  the  goods  in  the 
course  of  taking  on  board  or  of  stowage.  Costom 
or  agreement  may  vary  the  above  rule,  but  a 
mere  stipulation  that  a  stevedore  shall  act  under 
the  orders  of  the  master,  does  not  throw  on  the 
latter  the  responsibility  for  acts  of  the  former 
not  shewn  to  be  done  under  orders  from  the 
master.  Blaikie  v.  StembridgCf  infra.  See  also 
rases  infra. 

b.  Duty  of  Master  and  Owner. 

Duty  of  Master  as  to.] — If  a  cask  is  acciden- 
tally stayed  in,  in  letting  it  down  into  the  hold  [ 


of  a  ship,  the  master  must  answer  for  the  loss. 
Ooff  T.  CUnkard,  cited  1  Wils.  288. 

By  the  maritime  law  it  is  the  duty  of  the 
master,  on  behalf  of  the  owner,  to  receive  and 
properly  stow  on  board  goods  delivered  to  him 
alongside.  For  any  damage  to  the  goods,  arising 
from  his  negligence,  either  in  taking  them  on 
board  or  in  stowing  them,  he  is  responsible  to 
the  shipper  of  the  goods.  If  the  damage  hap- 
pens from  his  misconduct,  he  is  responsible  to 
the  owner  ;  if  from  the  misconduct  of  the  mate 
or  other  of  the  crew,  and  not  from  any  fault  of 
his  own,  he  is  not  responsible  to  the  owner. 
Blaikie  v.  Stemhridge,  6  C.  B.,  N.  S.  894  ;  28 
L.  J.,  C.  P.  330  ;  5  Jur.,  N.  8. 1128.  Affirmed, 
6  C.  B.,  N.  8.  911 ;  29  L.  J.,  C.  P.  212  ;  6  Jur., 
N.  S.  825  ;  8  W.  R.  239— Ex.  Oh. 

Duty  of.  Owners  as  to.] — The  owners  of  a 
general  ship  are  liable  to  a  shipper  for  damage 
done  to  his  goods  from  other  goods  stowed  in  the 
hold  without  proof  of  any  wilful  or  negligent 
default  on  their  part.  QiUespy  v.  Thompson, 
6  El.  &  Bl.  477,  n.,  483  ;  2  Jur.,  N.  8.  712. 

It  is  the  duty  of  the  owner  of  a  vessel  to  stow 
the  cargo  with  as  much  skill  as  a  competent 
stevedore  can  do.  Anglo- African  Company 
T.  Lamzed,  1  L.  R.,  C.  P.  226  ;  35  L.  J.,  C.  P.  145 ; 
12  Jur.,  N.  S.  294  ;  13  L.  T.  796  ;  14  W.  R.  477  ; 
1  H.  &  R.  216. 

In  an  action  by  charterers  against  shipowners, 
for  not  loading  as  much  as  the  vessel  could 
reasonably  carry,  the  charterparty  containing 
the  words  "  charterers*  stevedore  to  be  employed 
by  ship,"  it  is  no  answer  that  the  charterers 
had  not  appointed  a  stevedore,  and  that  the 
cargo  was  stowed  to  the  best  of  the  master's  skill 
and  ability.    lb. 

The  owner,  and  not  the  charterer,  of  a  ship  is 

Srimft  facie  liable  to  the  consignees  for  damage 
one  to  goods  on  the  voyage,  by  reason  of  im- 
proper stowage.  Swainston  v.  Oarrick,  2  L.  J., 
N.  8.,  Ex.  255. 

The  master  is  primd.  facie  liable  for  the  safe 
stowage  of  the  cargo,  but  he  is  exonerated  by  the 
special  appointment  of  his  own  stower  by  the 
freighter  ;  and  if  the  freighter,  by  a  verbal  agree- 
ment with  the  owner,  undertakes  to  appoint  his 
own,  and  he  acts  as  such,  the  mere  silence  of  a 
charterparty,  subsequently  entered  into,  does  not 
subject  the  master  to  his  original  liability.    Ih, 


Question  for  Jury.] — In  an  action  by  a 


shipper  against  a  shipowner,  for  non-delivery  of 
go(xls,  not  arising  nom  any  of  the  excepted 
causes,  and  also  for  bod  stowage  ;  the  evidence 
was  that  the  goods  had  been  in  the  course  of  the 
voyage,  and  in  bad  weather,  stowed  in  the  tank 
upon  coals,  and  that  they  arrived  damaged  by 
sea  water  and  coal  dust.  The  judge  told  the 
jury  that  they  must  find  for  the  shipowner,  if 
they  thought  that,  under  the  circumstances, 
what  had  been  done  was  the  best  that  could  be 
done.  And  the  court  could  not  agree  to  set  aside 
this  direction.    Zipsey  v.  Hill,  1  F.  &  F.  570. 

Exeeptioni  as  to  Ix^uriet.] — Under  a  charter- 
party  the  shippers  put  a  cargo,  consisting  of 
casks  of  oil,  wo.>l,  and  rags,  on  board  the 
chartered  vessel,  and  personally  superintended 
the  stowage  of  the  cargo  in  the  hold  of  the  vessel. 
In  the  margin  of  the  bill  of  lading  of  the  casks  of 
oil  there  was  this  memorandum  :  "  Weight,  mea- 
surement, and  contents  unknown,  and  not  ac- 
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countable  for  leakage."  The  bill  of  lading  was 
indoraed  in  blank  bj  the  shippers,  and  assigned 
to  B.  d:  Co.  In  the  course  of  the  voyage  the  oil 
casks  became  heated  hj  the  action  and  contiguity 
of  the  wool  and  rags,  and  a  very  large  portion  of 
the  oil  was  lost : — Held,  first,  that  ignorance  of 
the  shipowners  as  to  the  latent  effect  of  heat,  in 
storing  the  casks  of  oil  with  wool  and  rags,  did 
not,  under  the  circumstances  of  the  shippers 
superintending  the  stowage,  amount  to  such 
negligence  as  to  make  them  liable  to  the  holders 
of  the  bill  of  lading  for  the  loss  occasioned  by 
the  leakage  of  the  oil.  Ohrloff  v.  BrUcall,  1 
L.  R.,  P.  C.  231  ;  36  L.  J.,  P.  C.  63  ;  12  Jur.,  K.  S. 
676  ;  14  L.  T.  873  ;  16  W.  R.  202  ;  4  Moore, 
P.  C.  C,  N.  S.  70  ;  8,  a,  nom.  The  UeUnc,  B.  & 
L.  429. 

Held,  secondly,  that  the  limitation  by  the 
memorandum  in  the  bill  of  lading,  that  the  ship- 
owners were  not  to  be  accountable  for  leakage, 
was  not  restricted  as  to  the  quantity  of  leakage, 
and  protected  the  shipowners,  in  the  absence  of 
proof  that  the  leakage  was  occasioned  by  their 
negligence.    Ih» 

A  bill  of  lading  excepted  liability  in  respect  of 
^*  all  accidents,  loss,  and  damage  of  whatsoever 
nature  ....  occasioned  by  any  act,  neglect, 
or  default  whatsoever  of  the  pilot,  master,  or 
mariners,  in  navigating  the  ship  ....  it  being 
agreed  that  the  captain,  officers,  and  crew  of  the 
vessel  in  the  transmission  of  the  goods  «...  be 
considered  the  servants  of  the  shipper,  owner, 
or  consignee,"  of  the  goods :— Held,  that  the 
owners  were  liable  for  negligent  stowage.  Hayn 
v.  Culllfitrd,  3  C.  P.  D.  410  ;  47  L.  J.,  C.  P.  756  ; 
39  L.  T.  288.  Affirmed,  4  C.  P.  D.  182  ;  48  L.  J., 
C.  P.  372  ;  40  L.  T.  536  ;  27  W.  R.  541—0.  A. 

On  an  allegation  that  damage  to  cai^o  origi- 
nated from  defective  stowage,  and  heat  and  fer- 
mentation arising  from  the  cargo  being  stowed 
in  too  close  conjunction  with  other  cargo,  the 
parties  must  establish  affirmatively  that  the  cargo 
on  its  arrival  at  its  port  of  destination  was  in  a 
damaged  condition  ;  and  the  onus  then  falls  on 
the  ship  to  prove  that  the  original  stowage  was 
good,  and  that  the  perils  of  the  sea  subsequently 
occurring  created  tne  damage.  The  Alexandra^ 
14  L.  T.  742;  14  W.  R.  466. 

Damage  to  cargo  caused  by  the  oozing  of  wine 
fix>m  casks  through  straining  in  bad  weather  is 
damage  ocasioned  by  perils  of  the  sea,  and  the  ship- 
owners are,  under  the  usual  exceptions,  exempt 
from  liability  therefor,  where  the  cargo  is  pro- 
perly stowed,  or  is  stowed  in  such  a  manner  that 
the  master  is  not  responsible  for  bad  stowage. 
The  Cathenne  Chalmerg,  32  L.  T.  847. 

Where  a  charterparty  stipulates  that  a  vessel 
is  "  to  be  stowed  by  charterer's  stevedore,  at  risk 
and  expense  of  vessel,"  and  a  cargo  is  supplied 
by  the  charterers  and  is  stowed  by  their  steve- 
dore, the  shipowner  is  not  resix)nsible  for  damage 
occasioned  by  bad  stowage.    lb. 

Damage  to  cargo  occasioned  by  salt  water  does 
not  come  within  the  excepted  perils  when  by 
reason  of  the  place  in  which  it  is  stow^  it  is 
exceptionally  liable  to  such  damage  in  severe 
weather.     The  Oquendo,  38  L.  T.  151. 

Where  Ship  Chartered.]— A  ship  was  chartered 
for  a  voyage  from  Oporto  to  the  United  Kingdom 
to  load  from  the  factors  of  the  affreighter  a  full 
cargo  of  wine  or  other  merchandize  at  ISs,  per 
ton  ;  the  captain  to  sign  bills  of  lading  at  any 
rate  of  freight  without  prejudice  to  the  charter  ; 


the  ship  to  be  addressed  to  charterer's  agents  at 
Oporto  on  usual  terms.  The  ship  was  accord- 
ingly consigned  to  the  charterer's  agents  at 
Oporto,  and  was  put  up  by  them  as  a  general 
ship,  without  any  intimation  that  she  was  under 
charter ;  a  party  shipped  some  casks  of  wine, 
and  received  bills  of  lading  in  the  usual  form 
signed  by  the  master.  The  wine  was  stowed  by 
a  stevedore  appointed  by  the  charterer's  agents 
and  paid  by  them,  the  money  being  ultimately 
repaid  them  by  the  master.  The  wine  having 
leaked  from  improper  stowage : — Held,  that  as 
the  charter  did  not  amount  to  a  demise  of  the 
ship,  and  the  owners  remained  in  possession  by 
their  servants,  the  master  and  crew,  the  shipper 
was  entitled  to  look  to  the  owners  as  responsible 
for  the  safe  carriage  of  the  wine  :  inasmuch  as 
he  had  delivered  it  to  be  carried  in  the  ship  in 
ignorance  that  she  was  chartered,  and  had  dealt 
with  the  master,  who  was  still  the  owner's 
master,  as  clothed  with  the  ordinary  authority 
of  a  master  to  receive  goods  and  give  bills  of 
lading  by  which  his  owners  would  be  bound. 
Sandeman  v.  Seurr,  2  L.  R.,  Q.  B.  86 ;  36  L.  J., 
Q.  B.  68 ;  15  L.  T.  608 ;  15  W.  R.  277  ;  8  B.  &  S. 
50. 

Held,  also,  that  the  employment  of  the  steve- 
dore made  no  difference,  at  all  events  as  regarded 
the  shipper,  as  he  was  no  party  to  the  employ- 
ment, and  had  a  right  to  look  to  the  owners  for 
the  safe  stowage  of  the  goods,  as  part  of  the 
carriers'  duty,  in  the  ab^nce  of  any  special 
agreement.    Ih, 

A  shipowner  who  charters  his  vessel  to  another, 
but  not  so  as  to  give  up  possession,  is  liable  for  a 
breach  of  the  contract  contained  in  a  bill  of 
lading  signed  by  the  master,  such  as  injury  to 
the  goods  by  improper  stowage,  if  it  is  not  proved 
that  at  the  time  of  shipment  the  shipper  had 
notice  of  the  charter.  The  St.  Cloud,  B.  &  L.  4  ; 
8  L.  T.  64. 

So,  under  similar  circumstances,  the  owner  not 
being  domiciled  in  England  or  Wales,  the  ship  is 
liable  under  24  &  25  Vict.  c.  10,  ss.  6,  35.    lb. 

It  a  person  ships  goods  on  board  a  vessel,  know- 
ing that  she  is  chartered,  the  consignee  of  the 
goods  can  maintain  no  action  against  the  owner 
of  the  ship  if  the  goods  are  injured  by  bad 
stowage.    Major  v.  White,  7  C.  &  P.  41. 

If  the  shipper  of  goods  was  warned  as  to  the 
way  in  which  the  go(xis  were  to  be  stowed,  the 
consignee  cannot  maintain  any  action  for  damage 
occasioned  by  such  stowage,  even  if  the  stowage 
was  bad.    lb. 

By  a  charterparty  an  owner  agreed  to  let,  and 
a  charterer  to  hire,  a  ship  for  a  certain  period, 
the  ship  being  in  good  and  working  order,  and 
her  master,  officers,  and  crew,  being  duly  shipped, 
to  be  placed  at  the  disposal  of  the  charterer  in 
the  port  of  Loudon  on  a  given  day,  and  the  hire 
to  commence  from  and  after  the  time  that  she 
should  have  been  placed  at  the  disposal  of  the 
charterer,  with  a  clean  and  clear  hold,  and  ready 
to  load.  The  owner  was  to  appoint,  victual,  and 
pay  the  master,  officers  and  crew,  and  to  provide 
and  pay  for  the  necessary  equipment  for  the 
working  of  the  ship,  and  to  pay  all  other  chai^ges 
whatsoever,  save  and  except  for  coals,  pilotages, 
port  charges,  and  labour,  which  were  to  be 
paid  by  the  charterer ;  the  cargoes  were  to 
be  taken  on  board,  and  discharged  by  the  char^ 
terer,  the  crew  of  the  vessel  rendering  customary 
assistance,  so  far  as  they  might  be  under  the 
orders  of  the  master ;  and  the  charterer  was  to 
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have  liberty  to  employ  stevedores  and  labonrers, 
to  assist  in  the  loading,  stowage,  and  discharge 
thereof ;  but  such  stev^ores  and  laboniers  being 
nnder  fhe  control  and  direction  of  the  master, 
the  charterer  was  not  in  any  case  to  be  respon- 
sible to  the  owners  for  <^mage  or  improper 
stowage  ;  and  "  the  master  and  owner  of  the 
ship  should  devote  the  same  attention  to  the 
cargo,  should  nse  the  same  endeavours  to  pro- 
mote dispatch,  and  should  in  every  respect  be 
and  remain  responsible  to  all  whom  it  might 
concern,  as  if  the  ship  was  loading  and  discharg- 
ing her  cargoes  and  performing  her  voyages  for 
account  of  the  owner,  and  independently  of  that 
charterparty  : " — Held,  that  there  was  nothing  in 
this  chai;terparty  to  exonerate  the  owner  from 
responsibility  for  negligent  and  improper  stowage 
by  the  stevedores  employed  by  the  charterer, 
under  the  above  stipulation.  Sack  v.  Ford^  13 
C.  B.,  N.  S.  90 ;  32  L,  J.,  C.  P.  12 ;  9  Jur.,  N.  S.  750. 

Expenses  of  Preparing  Cargo.  ]~  Where  a  ship 
was  chartered  to  proceed  to  a  port  and  there 
load  from  the  freighter's  factors  "a  full  and 
complete  cargo  of  wool,  tallow,  bark,  and  other 
legal  merchandize  "  at  a  specified  rate  of  freight 
for  each  kind : — Held,  that  parol  evidence  was 
not  admissible  to  shew  that  by  the  custom  of  the 
place  of  loading  the  cost  of  pressing  wool  was  to 
be  borne  by  the  shipowner.  Corkbvrtt  v.  Alex- 
andiT,  6  C.  B.  791 ;  18  L.  J.,  C.  P.  74. 

c.  Bpeolal  Contract  to  Carry. 

Liability  nnder.] — ^Where  carriers  by  sea  re- 
ceived a  cask  of  brandy  to  carry,  on  the  terms 
that  they  should  not  be  liable  for  any  loss  or 
damage  arising  from  any  cause  whatever  during 
the  transit : — Held,  that  they  were  not  liable, 
as  common  carriers,  for  an  injury  to  the  cask. 
Phillip:*  v.  Edwards,  4  H.  &  N.  813  ;  28  L.  J., 
Ex.  .52. 

Owners  of  a  st<»m  vessel  plying  between  Lon- 
don and  Bristol,  issued  every  month  handbills  of 
the  times  of  their  vessels'  sailing,  and  which 
contained  a  notice  that  they  "  received  goods  for 
shipment  on  the  conditions  and  agreement  only 
that  they  are  not  liable  for  inward  condition, 
leakage  and  breakage,  and  that  they  would  not 
receive  any  goods  for  conveyance  by  their  vessels 
except  upon  the  terms  that  they  should  not  be 
responsible  for  any  loss  or  damage  of  or  to  such 
goods  from  any  cause  whatever  during  the 
voyage."  On  the  8th  March,  the  plaintiffs,  who 
had  received  these  handbills,  shipped  on  board 
one  of  the  defendants'  vessels  two  casks  of 
brandy  to  be  carried  to  Falmouth.  On  the  11th 
March  the  shipping  broker  delivered  to  the 
plaintiffs  a  freight  note,  at  the  foot  of  which 
was  a  notice  that  the  defendants  did  not  hold 
themselves  liable  for  leakage  of  oils,  spirits  or 
other  liquids,  unless  from  bad  stowage.  In  the 
coui'se  of  the  voyage  one  of  the  casks  of  brandy 
was  staved  in  and  nearly  all  its  contents  lost  :— 
Held,  that  the  notice  in  the  handbills  con- 
stituted the  terms  of  the  contract  under  which 
the  goods  were  shipped,  and  that  those  terms 
were  not  qualified  by  the  notice  at  the  foot  of 
the  freight  note,  and,  consequently,  that  the 
defendants  were  not  responsible.    lb, 

d.  Damaffea. 
Amount  Beco^erable.] — In  the  case  of  injury 


to  goods  by  improper  stowi^.  loss  upon  a  con- 
tract of  resale  entered  into  before  delivery,  and 
of  which  the  shipowners  had  no  notice  at  the 
time  of  making  the  original  contract,  is  not  to 
be  allowed.  Th^  St.  Cloudy  B.  &  L.  4  ;  8  L.  T. 
54. 

8.  DEMiLKD   OF  RE-DELIYBBY  BY  SHIPPEB. 

After  Accident.] — An  owner  of  goods  shipped 
to  proceed  to  a  foreign  port  has  a  right  to  have 
them  redelivered  to  him  when  the  vessel,  having 
commenced  her  voyage,  meets  with  a  disaster 
whereby  the  goods  are  damaged  so  much  that 
they  cannot  be  profitably  carried  to  their  desti- 
nation. Blasco  V.  Fletcher f  14  C.  B.,  N.  S.  147  ; 
32  L.  J.,  C.  P.  284  ;  9  Jur.,  N.  S.  1105  ;  9  L.  T. 
169  ;  11  W.  R.  997. 

Without  Pajrment  of  Freight.]  — But  after 
goods  have  been  taken  on  board  a  general  ship 
to  be  conveyed  on  freight,  and  bills  of  lading 
have  been  signed  by  the  captain,  the  owner . 
of  the  goods  cannot,  before  the  sailing  of  the 
ship,  insist  on  the  goods  being  redelivered  to 
him  without  paying  the  freight  that  might  be 
earned,  and  indemmfying  the  master  against  the 
consequences  of  the  bills  of  lading  signed  by 
him.  Tlndall  v.  Taylor,  4  El.  &  Bl.  219 ;  3 
C.  L.  R.  199 ;  24  L.  J.,  Q.  B.  12  ;  1  Jur.,  N.  S. 
112. 

A  ship  was  chartered  for  a  voyage  from  London 
to  Sydney,  the  charterer  to  have  the  entire  uso 
of  the  ship,  and  to  pay  the  owner  1,600Z.  in 
London  in  two  months.  The  ship  cleared  at  the 
Custom-house.  The  charterer  bought  goods,  to 
be  paid  for  before  the  ship  left  London  ;  and  the 
vendor  delivered  the  goods  on  board,  and  took 
the  mate's  receipt  for  them.  Before  the  ship 
was  ready  to  sail,  the  charterer  was  unable  to 
pay  for  the  goods  (though  not  bankrupt  nor 
taking  the  benefit  of  the  Insolvent  Debtors  Act), 
and  the  vendor  thereupon  gave  notice  to  the 
captain  to  redeliver  them,  and,  on  his  refusal, 
made  an  arrangement  with  the  charterer,  and 
again  applied  to  the  captain  in  the  charterers 
name  for  the  redelivery,  offering  to  pay  all 
reasonable  charges.  The  captain  having  refused 
to  redeliver  : — lleld,  that  the  shipowner  had  no 
lien  upon  the  goods,  but  that  tlie  charterer  had 
a  right,  as  between  himself  and  the  shipowner, 
to  take  the  goods  out  of  the  ship,  at  all  events, 
until  the  stipulated  sum  had  become  due,  and 
that  the  captain  was  therefore  liable  in  trover. 
Thompsan  v.  Small,  1  C.  B.  328  ;  14  L.  J.,  C.  P.  157. 


9.  Duty  of  Masteb  to  Pbesebvb,  Tbanship 

OB  Sell  Cabgo. 

a.  To  Preaerve  and  Beahlp. 

There  is  a  duty  on  the  master,  as  representing 
the  shipowner,  to  take  reasonable  care  of  the 
goods  intrusted  to  him,  not  merely  in  doing  what 
is  necessary  to  preserve  them  on  board  the  ship 
during  the  ordinary  incidents  of  the  voyage,  but 
also  in  taking  active  measures,  when  reasonably 
practicable  under  all  the  circumstances,  to  check 
and  arrest  the  loss  or  deterioration  resulting  from 
accidents,  for  the  necessary  and  immediate  con- 
sequences of  which  the  shipowner  is  not  liable 
by  reason  of  exceptions  in  the  bill  of  lading. 
And  for  neglect  of  this  duty  by  the  master 
the  shipowner    is  responsible   to  the  shipper. 
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Notara  v.  IIender$on,  7  L.  K.,  Q.  B.  225;  41 
Ti.  J.,  Q.  B.  158  ;  26  L.  T.  442 ;  20  W.  R.  442— 
Ex.  Ch. 

In  an  action  by  a  shipper  against  a  shipowner 
it  appeared  that  beans  were  shipped  under  a 
bill  of  lading,  containing  the  usual  exception  of 
perils  of  the  sea  (including  collision).  The 
vessel  sustained  damage  by  a  collision,  and  put 
into  a  port  for  repairs.  The  beans  having  be- 
come wetted  by  salt  water,  the  shippers,  through 
their  agent,  offered  to  receive  the  cargo  and  pay 
pro  rati  freight.  The  master  refused  to  deliver 
the  cargo  except  upon  receipt  of  the  whole 
freight,  and  proceeded  with  his  vessel  to  the 
port  of  discharge.  Upon  its  arrival  it  was 
found  that  the  damage  to  the  beans  by  the 
collision  had  been  materially  enhanced  by  their 
detention  on  board  after  they  had  been  saturated 
with  salt  water.  The  increased  damage  would 
have  been  avoided  if  the  beans  had  been  un- 
shipped,  dried,  and  reshipped  at  the  port  of 
refuge,  the  cost  of  which  might  have  been 
.  chaiiied  to  the  cargo  as  particular  average  : — 
Held,  that,  assuming  that  the  precautions  above 
mentioned  would  not  have  unreasonably  delayed 
the  voyage,  the  shipowner  was  liable  for  the  ad- 
ditional £image  to  plaintiff.    Ih 

b.  To  Tranaliip. 

Buty  of  ICaiter.] — When  a  question  is  raised 
as  to  the  duty  of  the  master  in  a  port  of  distress 
to  have  transhipped  the  cargo,  it  must  be  con- 
sidered that  his  first  duty  is  to  carry  his  cargo 
to  its  port  of  destination  in  the  same  bottom. 
The  Iiamhurgh,  Duranty  v.  Hari^  2  Moore,  P. 
C.  C,  N.  S.  289  ;  B.  &  L.  263  ;  33  L.  J.,  Adm.  116  ; 
10  Jur.,  N.  S.  600  ;  10  L.  T.  206  ;  12  W.  R.  628. 

Where  a  master  has  a  reasonable  opportunity, 
according  to  the  circumstances  of  tne  case,  of 
communicating  from  the  port  of  distress  with 
the  owners  of  the  cargo  and  receiving  directions 
from  them,  it  is  his  first  duty  to  endeavour  to 
obtain  such  directions.    lb. 

The  master  only  becomes  agent  for  the  owners 
of  the  cargo  ex  necessitate  reL    lb. 

Where  a  ship  is  by  perils  of  the  sea  so  much 
damaged  as  to  be  incapable  of  repair  so  as  to 
prosecute  the  adventure,  except  at  an  expense 
exceeding  her  value,  together  with  the  freight, 
when  repaired,  the  master  is  justified  in  aban- 
doning the  voyage,  and  is  not  bound  as  agent  of 
his  owner  to  send  the  goods  on  in  another 
iottom.   Be  Cnadra  v.  StcanUf  16  C.  B.,  N.  S.  772. 


Ascertained  by  what  Law.] — ^The  duty  of 


a  master  to  carry  on,  tranship,  or  deliver  the 
cargo  at  an  intermediate  port  of  refuge,  implied 
in  a  bill  of  lading  given  by  the  master  of  a 
foreign  vessel,  will  be  ascertained  by  reference 
to  the  law  of  the  flag  which  the  vessel  carries, 
not  by  reference  to  the  lex  loci  contracted  or  the 
lex  fori,  or  the  law  of  the  place  where  the  alleged 
breach  of  conti-act  by  the  master  is  committed. 
The  Bahia,  B.  &  L.  292  ;  11  Jur.,  N.  S.  90  ;  12 
L.  T.  145. 

If  a  vessel,  during  her  voyage,  is  injured,  and 
is  compelled  to  put  into  a  port  of  refuge,  then, 
by  English  law,  the  master  is  not  bound  to  tran- 
ship. He  is  allowed  a  reasonable  time,  either  to 
repair  and  carry  on  or  to  tranship.  If  he  declines 
to  do  either,  he  may  be  called  upon  to  deliver, 
without  payment  of  any  freight:  but  before  a 
reasonable  time  has  elapsed  he  cannot  be  rc- 


quired  to  deliver,  except  on  payment  of  full 
freight,  or  waiver  thereof.  In  estimating  what 
is  reasonable  time,  the  court  will  take  all  cir- 
cumstances into  consideration,  including  any 
delay  caused  by  the  vis  major  of  competent 
authorities,  administrative  or  judicial.    lo, 

A  bill  of  lading  in  English  waB  given  by  the 
master  of  a  Frendi  vessel  lying  in  New  York,  by 
which  the  goods  were  made  deliverable  in  a 
French  port.  The  vessel  during  her  voyage  suf- 
fered injuiy,  and  put  into  a  port  in  England. 
The  assignees  of  the  bill  of  lading  and  owners  of 
the  cargo  being  British  subjects,  instituted  an 
action  in  the  Court  of  Admiralty  for  a  breach  of 
duty  by  the  master  in  respect  of  his  obligation 
to  carry  on,  tranship,  or  deliver.  The  court  as- 
certained the  duty  of  the  master  by  reference  to 
the  law  of  France.    lb,    ^ 

Yeuel  Liable  te  Capture.] — By  Qerman  law, 
if  a  vessel  is  liable  to  risk  of  capture,  either  party 
may  withdraw  from  the  contract  of  affreight- 
ment, but  the  master  is  not  obliged  to  part  with 
the  cargo  or  to  tranship  it,  unless  distance 
freight,  as  well  as  all  other  claims  of  the  ship- 
owner and  the  contributions  due  from  the  cargo 
for  general  average,  have  been  paid  or  secured  : 
— Held,  that  a  demand  upon  the  master  to  tran- 
ship at  his  own  risk  and  expense  was  not  such  a 
compliance  with  the  German  law  as  obliged 
him  to  tranship.  The  Exprest,  3  L.  R.,  Adm. 
597  ;  41  L.  J.,  Adm.  79  ;  26  L.  T.  956. 

Bepairing  inf  tead  of.] — If  in  the  course  of  a 
voyage  a  ship  carrying  cargo  is  damaged  by 
perils  of  the  sea,  the  shipowner  intending  to 
carry  the  cargo  to  its  destination  is  entitled  to  a 
reasonable  time  for  repairing  his  ship  or  for 
transhipping,  and  for  this  purpose  to  retain  the 
cargo.     Cleary  v.  Mc Andrew,  Cargo  ex  Galam, 

B.  &  L.  167  J  2  Moore,  P.  C.  C,  N.  S.  216  ;  33 
L.  J.,  Adm,  97  ;  10  Jur.,  N.  S.  477  ;  9  L.  T.  550  ; 
12  W.  R.  495. 

Vegligent  Seihipping  of  Carge  by  Third 
Parties  —  Content  of  Captain.]  —  Gunpowder 
was  shipped  for  Valparaiso  on  board  a  vessel 
chartered  on  a  voyage  to  that  jwrt,  with  liberty 
to  touch  and  stay  at  the  Falkland  Islands.  On 
the  arrival  of  the  vessel  at  Port  Stanley,  where 
the  captain  had  goods  to  unload  for  the  defen- 
dants, it  was  found  that  by  the  regulations 
of  the  port  it  would  be  necessary  to  land  and 
store  the  powder  before  the  vessel  could  enter 
the  harbour.  To  avoid  the  inconvenience  and 
expense  of  this,  the  captain  accepted  the  offer  of 
the  agent  of  the  defendants  of  the  use  of  a 
vessel  belonging  to  them,  called  the  Fairy,  in 
which  to  place  the  powder  during  his  stay  at 
Port  Stanley.  The  defendants'  agent  afterwards 
requiring  the  Fairy  for  another  purpose,  with- 
out the  consent  of  the  captain  transhipped  the 
powder  to  a  half -decked  vessel  called  the  Lily, 
which  was  an  unsafe  and  improper  vessel  for  the 
purpose.  Whilst  the  Lily  was  anchored  outside 
the  harbour  a  storm  arose,  and  she  was  sunk,  and 
the  powder  lost : — Held,  that  the  defendants 
were  responsible  for  the  value,  for  that  they 
were  either  trespassers  in  removing  the  powder 
without  the  captain's  consent,  or  bailees  who 
had  been  guilty  of  want  of  reasonable  care. 
Ronneberg  v.  Falkland  Idandt   Company^   17 

C.  B.,  N.  S.  1  ;  10  Jur.,  N.  S.  940  ;  10  L.  T.  530  ; 
12  W.  R.  914. 
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Costs  of  TTnsuceesiftQ  Befence.] — On  the 

arriTal  of  the  ship  at  Valparaiso,  the  consignees  of 
the  powder  demanded  it  from  the  captain,  and, 
not  obtaining  it,  took  proceedings  against  the 
ship,  which  the  captain  unsuccessfully  resisted, 
being  ultimately  compelled  to  pay  the  consignees 
the  value  of  the  powder  and  the  costs  : — Held, 
that  the  ownei's  of  the  ship  could  not  claim 
these  costs  from  the  defendants,  they  not  being  a 
necessary  consequence  of  their  wrongful  act.   Jb, 


o.  To  Sell  Damaged  and  Uselemi  Oargo. 

At  Intermediate  Port  without  Owner's  Con- 
sent.]— A  master  of  a  vessel  cannot  at  an  inter- 
mediate port  sell  goods  which  are  damaged,  and 
cannot  be  carried  to  the  port  of  discharge,  with- 
out communicating  with  their  owner.  Aeatos 
V.  Bums,  3  Ex.  D.  282  ;  47  L.  J..  Ex.  566  ;  26 
W.  R.  624— C.  A. 

Possibility  of  Commnnieation  with  Owner.] 
— The  possibility  of  communicating  with  the 
owner  depends  on  the  circumstances  of  each 
case,  involving  the  consideration  of  the  facts 
which  create  the  orgency  for  an  early  sale,  the 
distance  of  the  port  from  the  owner,  the  means 
of  communication  which  may  exist,  and  the 
general  position  of  the  master  in  the  particular 
emergency.  Australasian  Steam  Aatigatwn 
Company  v.  Morse,  infra. 

Such  a  communication  need  only  be  made 
when  an  answer  can  be  obtained,  or  there  is  a 
reasonable  expectation  that  it  can  be  obtained, 
before  the  sale.    lb. 

When,  however,  there  is  ground  for  such  an 
expectation,  every  endeavour,  so  far  as  the  posi- 
tion in  which  he  is  placed  will  allow,  should  be 
made  by  the  master  to  obtain  the  owncr^s  in- 
structions,   lb. 

The  master  is  bound  to  employ  the  telegraph 
as  a  means  of  communication,  where  it  can  use- 
fully be  done ;  but  the  state  of  the  particular 
telegraph,  the  way  in  which  it  is  managed,  and 
the  possibility  of  transmitting  explanatory  mes- 
sages, are  proper  subjects  to  be  considered  in 
determining  the  question  of  the  practicability  of 
communication.    lb, 

Heeessity   for   Sale   must   be   Shewn.  ^— On 

the  19th  of  April  an  Austrian  ship,  with  a 
valuable  cargo  on  board,  ran  upon  a  rock  on  the 
eastern  side  of  Algoa  Bay,  distant  fifty  miles  by 
sea  and  about  eighty  by  land  from  Port  Eliza- 
beth. The  Austrian  consul  at.  Port  Elizabeth 
came  to  the  spot,  and,  there  being  no  hope  of 
getting  the  vessel  off,  he  advised  the  master  to 
sell  her  with  the  cargo.  The  master  accord- 
ingly advertised  the  ship  and  cargo  for  sale,  and 
they  were  sold  in  one  lot  by  auction  on  the  30th 
of  April  for  9,600^.,  after  a  brisk  competition. 
The  purchaser  got  some  part  of  the  cargo  out  of 
the  wreck,  but  on  the  19th  of  June  the  ship  went 
to  pieces  with  the  rest  of  the  cargo  on  board. 
The  owners  of  the  cargo  having  abandoned  it  to 
the  underwriters  as  a  total  loss,  the  underwriters 
filed  their  bill  to  have  the  goods  which  had  been 
brought  to  land  delivered  to  them  as  not  having 
been  effectually  sold.  The  master  had  not  gone 
to  Port  Elizabeth,  nor  endeavoured  to  procure 
funds  to  enable  him  to  save  the  cargo  ;  nor  had 
he  made  any  effort  to  induce  any  persons  to 
undertake  the  salvage  of  the  cargo.  Several 
witnesses  at  Port  Elizabeth  deposed  that  in  their 


opinion  no  person  could  have  been  induced  to 
undertake  the  salvage ;  others  gave  their  opinion 
that  offers  to  save  the  cargo  could  have  been  ob- 
tained if  a  large  percentage  of  the  net  proceeds 
had  been  offered.  There  was  a  good  deal  of  evi- 
dence to  shew  that,  in  the  opinion  of  persons  on 
the  spot,  the  course  which  had  been  adopted  of 
selling  the  wreck  and  cargo  was  the  most  advis- 
able one  in  the  interest  of  all  parties  concerned  : 
— Held,  that  no  such  necessity  was  proved  to 
have  existed  as  would  make  the  master  the  agent 
of  the  owners  of  the  cargo  to  effect  a  sale ;  that 
the  sale  was  void  ;  and  that  the  plainti^  were 
entitled  to  the  cargo  saved,  subject  to  a  proper 
allowance  for  salvage  and  other  expenses.  At- 
lantic Mutual  Marine  Insurance  Company  v. 
Ifvth,  16  Ch.  D.  474  ;  44  L.  T.  67  ;  29  Vf,  R.  387 
— C.A. 

The  authority  of  the  master  to  sell  the  goods 
of  an  absent  owner  is  derived  from  the  necessity 
of  the  situation  in  which  he  is  placed ;  and,  con- 
sequently, to  justify  his  selling,  he  must  establish 
a  necessity  for  the  sale ;  and  an  inability  to  com- 
municate with  the  owner.  Australasian  Steam 
Navigation  Compam  v.  Morse,  4  L.  R.,  P.  C.  222  ; 
27  L.  T.  367  ;  20  WT  R.  728  ;  8  Moore,  P.  C.  C, 
N.  S.  482. 

Under  these  conditions,  and  by  force  of  them, 
the  master  becomes  the  agent  of  the  owner,  not 
only  with  the  power,  but  under  the  obligation 
(within  certain  limits)  of  acting  for  him ;  but 
he  is  not,  in  any  case,  entitled  to  substitute  his 
own  judgment  for  the  will  of  the  owner,  in 
selling  the  goods,  where  it  is  possible  to  com- 
municate with  the  owner.    lb. 

In  cases  of  necessity  affecting  the  interest  of 
the  shipper,  and  wher6  the  sale  of  the  cargo  is 
directly  or  indirectly  for  his  benefit,  the  master 
of  the  vessel  becomes  his  agent  for  the  purpose  of 
selling  the  cargo.  Duncan  v.  Benson,  1  Ex.  537  ; 
17  L.  J.,  Ex.  238.  AflSrmed,  3  Ex.  644  ;  18  L.  J., 
Ex.  169  ;  12  Jur.  218— Ex.  Ch. 

Sni&cieacy  of  Evidence  of  Authority.] — B.  char- 
tered a  ship  warranted  tight  and  seaworthy,  and 
took  on  board  the  goods  of  several  persons.  The 
ship  proved  unscaworthy ,  the  goods  were  damaged, 
ana  the  master  sold  them  at  a  foreign  pore.  The 
owners  brought  an  action  against  the  charterer  for 
the  loss  of  the  cargo  ;  a  correspondence  then  en- 
sued between  him  and  the  owner,  and  it  was 
ultimately  settled  that  a  jury  should  assess 
damages,  which  they  did  at  5,000/.,  and  costs 
1,0002.  The  charterer  then  sued  the  owner  of 
the  vessel  for  this  decree,  on  the  breach  of  the 
conditions  of  the  charterparty,  and  allowed  him 
the  amount  received  by  the  master  for  the  sale  of 
the  sugar : — Held,  that  very  slight  evidence  would 
be  sufficient  to  prove  the  master'^  authority  to 
sell  the  damaged  cargo.  Blythe  v.  Smith,  6  Scott, 
N.  R.  360  ;  5  M.  &  G.  405  ;  12  L.  J.,  C.  P.  203  ; 
7  Jur.  948. 

Mere  Beterioration  of  Cargo.] — A  cargo  of 
opium,  shipped  at  Calcutta,  was,  by  the  bill  of 
lading,  to  be  delivered  at  Hong  Kong.  The  ship 
came  in  collision  at  sea  with  another  vessel,  and 
received  so  much  injury  as  to  compel  her  to  put 
in  at  Singapore,  where  the  cargo  was  found  to  be 
partially  damaged  by  the  salt  water.  The  master, 
who  acted  boni  fide,  and  to  the  best  of  his  judg- 
ment, selected  the  damaged  chests  of  opium,  and 
sold  them  by  auction,  and  forwarded  the  re- 
mainder to  Hong  Kong.    The  master  might  have 
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had  the  damaged  opium  redried  and  repacked 
while  the  vessel  was  refitting,  and  have  for- 
warded it,  though  deteriorate  in  value,  with 
the  other  opium : — Held,  that  it  was  the  duty 
of  the  master  to  carry  the  cargo  to  its  place  of 
destination,  as  the  goods  could  have  h^n  de- 
livered in  a  merchantable,  although  in  a  da- 
maged state.  Tronson  v.  Dent,  8  Moore,  P.  C.  C. 
419. 

Sale  Abroad — EiFect  of  Foreign  Law.] — The 
agent  in  Russia  of  an  English  merchant,  resident 
in  England,  shipped  in  Russia  a  cargo  of  deals 
on  board  a  Prussian  vessel,  owned  by  a  Prussian 
captain,  to  be  carried  to  Hull,  consigned  to  the 
English  merchant,  under  an  ordinary  bill  of 
lading.  '  The  vessel  was  wrecked  on  the  coast  of 
Norway,  but  the  cargo  was  brought  safely  on 
shore  there,  and  could  have  been  reshipped  and 
sent  on  to  England.  By  the  law  of  Norway,  a 
captain  of  a  vessel  placed  in  this  position,  though 
responsible  to  the  owners  if  he  sells  improperly, 
has  power  to  sell  the  cargo  so  as  to  convey  a  good 
title  to  a  bon&  fide  purchaser.  The  captain,  in 
the  exercise  of  his  discretion,  and  without  any 
absolute  necessity,  sold  the  cargo  to  a  bong  fide 
purchaser,  who  resold  the  cargo  to  the  defendant, 
who  sent  it  to  England,  when  the  plaintiff,  i-e- 
presenting  the  English  merchant,  the  original 
owner,  claimed  the  cargo  and  brought  an  action 
for  it : — Held,  that  the  action  could  not  be  main- 
tained, on  the  ground  that  the  property  in  the 
cargo  passed  to  the  purchaser  by  the  sale  in 
Norway,  according  to  the  law  of  that  country ; 
that  the  courts  of  this  country  will  recognize 
the  Norwegian  law  in  this  respect,  and  that  the 
property  could  not  be  divested  by  the  cargo 
being  afterwards  brought  to  England.  Cam- 
well  V.  SewelU  5  H.  k  N.  728 ;  29  L.  J.,  Ex. 
350  ;  6  Jur.,  N.  S.  918  ;  8  W.  R.  630— Ex.  Ch. 

Liability  of  Shipowner.]— The  plaintiffs  wish- 
ing to  send  cement  and  stone  from  London  to 
Callao,  the  defendants,  on  the  24th  of  June,  wrote 
offering  them  *' room "  for  it  in  the  ship  F.  K. 
Dumas,  and  on  the  25th  of  June  the  defendants 
chartered  the  ship  of  the  owners  for  a  voyage 
from  London  to  Oallao  by  a  charterparty,  pro- 
viding, inter  alia,  that  the  whole  ship  should  be 
at  the  disposal  of  the  charterers,  except  the  space 
necessary  for  the  crew  and  stores ;  that  the  mas- 
ter and  owners  should  give  the  same  attention  to 
the  cargo,  and  in  every  respect  be  responsible  to 
all  whom  it  might  concern,  as  if  the  ship  were 
loaded  in  her  berth  by  and  for  the  owners  inde- 
pendently of  the  charter ;  that  the  master  was  to 
sign  bills  of  lading  at  any  rate  of  freight  the 
charterers  might  require  without  prejudice  to  the 
charterparty  4  that  the  ship  should  be  addressed 
to  the  charterers*  nominees  at  the  port  of  dis- 
charge ;  and  the  charterers'  responsibility,  except 
for  freight,  was  to  cease  on  the  vessel  being 
loaded.  On  the  26th  of  June  an  agreement  was 
made  between  the  defendants  "acting  for  the 
owners"  of  the  ship,  and  the  plaintiffs,  that  the 
former  should  receive  on  board  cement  and  stone 
at  a  certain  freight  from  London  to  Callao  and 
sail  on  a  certain  date ;  freight  to  be  paid  one- 
half  on  signing  bills  of  lading  and  the  remainder 
on  final  discharge  at  Callao.  The  cement  and 
stone  were  shipped,  half  freight  was  paid,  and 
the  master  signed  bills  of  lading  making  the 
other  half  payable  at  Callao ;  and  the  ship  sailed, 
but  being  damaged  by  bad  weather  put  into  an 


intermediate  port,  where  she  was  condemned, 
and  the  captain  sold  the  plaintiffs*  goods,  believ- 
ing that  he  was  unable  to  forward  them.  The 
plaintiffs  having  sued  the  defendants  for  the 
value,  the  jury  found  that  the  sale  was  not  justi- 
fied : — Held,  that  the  captain,  in  selling  the  goods, 
was  not  acting  as  the  servant  or  agent  of  the  de- 
fendants, and  they  were  therefore  not  liable  for 
the  conversion.  Wagstaff  v.  Anderson^  4  C.  P.  D, 
283  ;  48  L.  J.,  C.  P.  759  ;  39  L.  T.  332.  Affirmed, 
5  C.  P.  D.  171 ;  49  L.  J.,  C.  P.  485  ;  44  L.  T.  720  ; 
28  W.  R.  856. 

Trover  lies  against  a  shipowner  for  a  sale  by 
the  master,  of  goods  at  a  place  short  of  the  port 
of  destination,  under  circumstances  not  incon- 
sistent with  the  general  scope  of  the  authority 
conferred  upon  the  master  by  the  owner.  EW' 
hank  V.  Nutting,  7  C.  B.  797. 

A  cargo  of  salt  was  shipped  at  Liverpool  for 
Calcutta,  under  a  bill  of  lading,  making  the  same 
deliverable  to  A.  &  Co.  on  payment  of  freight 
there  as  per  charterparty.  The  ship  sustained 
damage  in  quitting  the  harbour  at  Liverpool,  and 
ultimately  became  so  leaky,  that  the  master  was 
compelled  to  run  for  Bahia,  where,  finding  the 
state  of  the  ship  such  as  to  render  her  incapable 
of  continuing  the  voyage,  and  being  unable  to 
forward  the  salt  to  its  destination,  he  sold  it  by 
public  auction,  remitting  the  proceeds  to  his 
owner,  who  tendered  the  amount,  after  making 
deductions  for  general  average  and  expenses,  to 
the  shipper  of  the  salt : — Held,  that  the  master 
and  owner  were  jointly  liable  for  the  conversion, 
that  it  was  not  necessary  to  give  the  charter- 
party  in  evidence,  and  that  the  jury  was  war- 
ranted in  estimating  the  damages  at  the  cost 
price  of  the  salt,  and  the  sum  the  shipper  had 
paid  on  account  of  the  freight,    lb. 

Sale  of  Part — Measure  of  Bamagea.] — Where 
a  master  sells  part  of  a  6hipper*s  goods  at  an  in- 
termediate port,  in  order  to  raise  money  to  pro- 
vide for  the  repairs  or  other  expenses  of  the 
vessel  which  are  necessary  to  enable  him  to 
prosecute  and  complete  the  voyage,  and  the  ship 
does  not  arrive  at  her  port  of  destination,  the 
shipper  is  not  entitled  to  receive  the  clear  value 
for  which  the  goods  would  have  sold  at  that  port. 
Atkinson  v.  Stephens,  7  Ex.  667  ;  21  L.  J.,  Ex. 
329. 

10.  Delivery  and  Dischaboe  op  Cabgo. 

a.  Time. 

Delay  caused  by  Yis  major.] — When  a  charter* 
party  is  silent  as  to  the  time  within  which  the 
cargo  is  to  be  unloaded  at  the  port  of  destination, 
the  contract  implied  by  law  is  that  the  shipowner 
and  the  charterer  shall  each  perform  his  part, 
and  neither  is  answerable  for  delay  caused  by 
vis  major.  Ford  v.  Cotesworth,  5  L.  R.,  Q.  B. 
544  ;  39  L.  J.,  Q.  B.  188  ;  23  L.  T.  165  ;  18  W.  R. 
1169  ;  10  B.  &  S.  991— Ex.  Ch. 

A  chart  ei-party  for  a  voyage  from  Liverpool  to 
Lima  or  Valparaiso  provided  that  the  vessel 
should  proceed  to  the  port  of  discharge,  or  as 
near  thereto  as  she  could  safely  get,  and  there 
deliver  her  cargo  in  the  usual  and  customary 
manner.  A  specified  number  of  days  was  agreed 
upon  for  loading  the  vessel  at  Liverpool,  but 
there  was  no  such  agreement  as  to  the  discharge 
at  her  port  of  destination.  The  vessel  arrived  at 
the  port  of  discharge  and  remained  discharging' 
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till,  owing  to  apprehension  of  a  bombardment  by 
a  hostile  fleet,  the  anthorities  suspended  all  land- 
ing of  goods  for  seyen  days,  aiter  which  she 
retamed,  and  her  discharge  was  completed  : — 
Held,  that  the  discharge  of  the  cargo  being  an 
act  to  be  done  by  the  shipowner  and  freighter, 
the  Bhi{)owner  could  not  maintain  an  action 
against  the  freighter  for  the  loss  from  the  delay 
occasioned  by  the  vis  major.  Ih,  See  (hinning' 
ham  V.  DwMM,  3  C.  P.  D.  443  ;  48  L.  J.,  C.  P.  62  ; 
38  L.  T.  631— C.  A.     And  cages  ante,  coL  1355. 

Befaial  of  AnthoritieB  to  allow  Cargo  to  be 
Landed — Freight.] — A  cargo  of  petroleam  be- 
longing to  an  English  owner  was  shipped  on 
board  an  English  ship  in  London,  under  a  bill 
of  lading  whereby  the  goods  were  to  be  deli?ered 
in  the  port  of  Havre,  subject  to  the  usual  excep- 
tions. It  was  stipulated  that  demurrage  was  to 
be  paid  if  the  goods  were  not  taken  out  within 
twenty-four  hoars  after  arrival.  The  local 
authorities  refused  to  allow  the  petroleum  to  be 
landed  at  Havre,  and  compelled  the  ship  to  leave 
the  port  without  unloading  any  of  her  cargo. 
The  master,  having  made  unsuccessful  attempts 
to  land  the  petroleum  at  other  ports,  returned  to 
Havre  and  transhipped  it  into  a  lighter  in  the 
roads  while  he  went  into  dock,  unloaded  the  rest 
of  his  cargo,  and  reloaded  for  his  return  voyage. 
He  was  then  compelled  by  the  authorities  to  re- 
ship  the  petroleum,  and  brought  it  back  to 
London.  No  bill  of  lading  was  presented  to  him, 
nor  any  request  made  by  the  consignees  for  de- 
livery: — Held,  first,  that  the  master  having  been 
ready  and  able  to  give  delivery  in  the  harbour, 
and  having  kept  the  goods  a  reasonable  time 
there  for  the  purpose,  the  freight  had  been  earned. 
Gaudet  v.  Jirown,  Cargo  ex  ArgoSy  5  L.  R., 
P.  C.  134  ;  28  L.  T.  745  ;  21  W.  R.  707.  Affirm- 
ing 42  L.  J.,  Adm.  49. 

Held,  secondly,  that  all  obligation  on  the  part 
of  a  master  to  act  for  the  merchant  does  not 
cease  after  a  reasonable  time  for  the  latter  to 
take  delivery  of  the  cargo  has  expired,  and  that 
therefore  the  master  was  entitled  to  compensa- 
tion for  bringing  the  goods  back  to  England,  as 
that  was  the  best  way  of  making  them  available 
to  the  owner,  and  also  for  the  expenses  incurred 
at  Havre.    lb. 

Held,  thirdly,  that  he  was  not  entitled  to  de- 
murrage, and  the  expenses  of  attempting  to  enter 
other  ports,  as  they  were  incurred  before  the 
ship  was  ready  to  deliver  at  all  in  the  port  of 
Havre.     Ih, 

Embargo  J — The  defendant  contracted  to  carry 
the  plaintiffs  goods  from  Liverpool  to  Leghorn  ; 
on  the  vessel's  arriving  at  Falmouth,  in  the 
course  of  her  voyage,  an  embargo  was  laid  on  her 
**  until  the  further  order  of  council :  " — Held, 
that  such  embargo  only  suspended,  but  did  not 
dissolve,  the  contract  between  the  parties  ;  and 
that,  even  after  two  years,  when  the  embargo 
was  taken  off,  the  defendant  was  answerable  to 
the  plaintiff  in  damages  for  the  non-performance 
of  the  contract.    Iladley  v.  Clarke,  8  T.  R.  269. 

Obligation  te  Unload  Ship  in  reasonable  Time.] 
— By  a  charterparty  entered  into  between  the 
plaintiff  and  G.  it  was  agreed  that  the  plaintiffs 
vessel  should  at  the  port  of  discharge  be  unloaded 
as  fast  as  the  costom  of  the  port  would  allow. 
By  the  bill  of  lading,  signed  hy  the  master,  the 
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cargo  was  stated  to  have  been  shipped  by  G.  and 
was  to  be  delivered  to  the  defendant  or  his  as- 
signs, he  or  they  paying  freight  for  the  goods  as 
per  charterparty.  No  time  for  the  discharge  of 
the  cargo  was  mentioned  in  the  bill  of  lading. 
At  the  port  of  discharge  there  was  no  custom  Vk9, 
to  unloading  vessels,  but  a  delay  occurred  in  un- 
loading the  ship.  The  defendant  never  assigned 
the  bill  of  lading,  but  before  the  arrival  of  the 
ship  he  sold  the  cargo,  and  the  ultimate  pur- 
chaser took  delivery  of  it  upon  an  order  signed 
by  the  defendant : — Held,  in  an  action  for  not 
discharging  within  a  reasonable  time,  that,  as 
there  was  no  custom  of  the  port  of  discharge 
as  to  unloading  vessels,  the  charterparty  did  not 
by  its  terms  vary  the  implied  contract  contained 
in  the  bill  of  lading  to  deliver  the  cargo  within  a 
reasonable  time.  Fowler  v.  Knoop,  4  Q.  B.  D. 
229  ;  48  L.  J.,  Q.  B.  333  ;  40  L.  T.  180 ;  27  W.  R. 
299— C.  A. 

Deviation  in  Oonrie  of  Voyage  and  Belay  in 
Delivery —Bisk  of  War.]  —  The  master  of  a 
Prussian  vessel,  a  subject  of  the  king  of  Prussia, 
having  on  board  a  cargo  of  nitrate  of  soda  (con- 
traband of  war)  under  a  charterparty,  and  a  bill 
of  lading  from  Pisagua,  bound  to  Cork,  Cowes  or 
Falmouth,  for  orders  to  proceed  to  any  safe  port 
in  Great  Britain  or  on  the  continent  between 
Havre  and  Hamburg,  both  included,  and  there 
deliver  the  cargo,  "  the  act  of  God,  the  Queen's 
enemies,  fii'e,  and  all  and  every  other  risk, 
dangers,  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever 
excepted  ;  "  arrived  at  Falmouth  on  the  10th  of 
July,  1870,  and  received  orders  on  the  11th  of 
that  month  to  proceed  to  the  French  port  Dun- 
kirk, and  there  deliver  her  cargo.  On  the  ship^s 
arrival  off  Dunkirk  on  the  16th  the  master  was 
informed  by  a  French  pilot  that  war  had  broken 
out  between  France  and  Prussia,  whereupon  the 
master  put  back  to  the  Downs  to  midce  in- 
quiries, and  anchored  there  on  the  17th,  which 
was  Sunday.  On  the  18th,  having  telegraphed 
to  the  owner  of  the  vessel  for  instructions,  he 
was  ordered  not  to  go  to  Dunkirk,  and  on  the 
19th  he  put  into  Dover,  where  he  was  informed, 
as  the  fact  was,  that  war,  which  had  been  immi- 
nent from  the  10th,  had  been  declared  between 
France  and  the  North  German  Confederation, 
formal  declaration  thereof  having  been  given  as 
upon  the  19th  of  July  : — Held,  that  the  master 
was  justified  in  putting  back  to  the  Downs  for  the 
purpose  of  ascertaining  whether  war  had  been 
declared,  and  was  guilty  of  no  improper  devia- 
tion or  delay  in  not  returning  to  Dunlark  before 
the  19th  of  July,  when  war  was  actually  de- 
clared. Duncan  v.  Koster,  The  Teutonia,  4  L.  R., 
P.  C.  171  ;  41  L.  J.,  Adm.  67  ;  26  L.  T.  48  ;  20 
W.  R.  421  ;  8  Moore,  P.  C.  C,  N.  S.  411. 

Held,  also,  that  the  master  committed  no 
breach  of  contract  in  refusing  to  deliver  the 
cargo  at  Dunkirk,  and  as  the  charterparty  pro- 
vided what  freight  was  to  be  paid  if  the  cargo 
was  delivered,  the  delivery  at  Dover  was  within 
the  terms  of  the  charterparty,  and  the  master 
was  entitled  to  freight  for  the  cargo  from  the 
owners  before  delivery.    Ih, 

When  a  master  receives  credible  information 
that  if  he  continues  in  the  direct  course  of  his 
voyage  his  ship  will  be  exposed  to  some  immi- 
nent peril — as  from  pirates,  or  icebergs,  or  other 
dangers  of  navigation — ^he  is  justified  in  pausing 
and  deviating  from  the  direct  rnurse,  and  taking 
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any  step  that  a  pradent  man  would  take  for  the 
purpose  of  avoiding  the  danger.    lb. 

By  a  charterparty  in  the  English  language 
entered  into  at  Constantinople  between  the 
master  of  a  North  German  vessel,  and  North 
German  merchants  there  resident,  it  was  agreed 
that  the  vessel  should  load  a  cargo,  and  proceed 
therewith  to  Falmouth,  Plymouth,  or  Queens- 
town,  for  orders  for  a  safe  port  in  the  United 
Kingdom,  or  on  the  continent  between  Havre 
and  Hamburg,  Queen's  enemies,  &c.,  excepted. 
The  cargo  was  laden.  The  vessel  sailed,  but  her 
master  learning  on  his  voyage  that  war  existed 
between  France  and  Germany,  and  fearing  cap- 
ture by  French  cruisers,  put  into  Gibraltar. 
During  the  war  there  would  have  been  great 
risk  of  capture  off  that  port  and  off  the  ports  of 
call  if  the  vessel  had  continued  her  voyage  ;  her 
master  in  consequence  remained  there  until  the 
end  of  the  war  (nine  months).  He  then  sailed, 
and  arriving  at  a  port  of  call  was  ordered  to  an 
English  port  The  cargo  was  damaged  by  the 
delay.  In  a  claim  by  the  consignees : — Held, 
that  by  both  English  and  North  German  law  the 
matter  was  justified  in  putting  into  and  remain- 
ing in  port,  and  that  the  shipowners  were  not 
responsible  for  the  damage  caused  by  the  delay. 
The  Express,  3  L.  R.,  Adm.  697  ;  41  L.  J.,  Adm. 
79  ;  26  L.  T.  956. 


of  Capture.] — An  apprehension  of 


capture  founded  on  circumstances  calculated  to 
affect  the  mind  of  a  master  of  ordinary  courage, 
judgment  and  experience,  will  justify  delay  in 
the  prosecution  of  a  voyage  ;  and  a  ship  is  not 
answerable  in  a  suit  under  the  Admiralty  Court 
Act,  1861,  s.  6,  for  damage  to  cargo  caused  by 
such  delay.  Anderson  v.  Owners  of  the  San 
Roman,  5  L.  R.,  P.  C.  301  ;  42  L.  J.,  Adm.  46 ; 
12  W.  R.  393 ;  S,  a,  nom.  The  San  Roman,  28 
L.  T.  381. 

A  charterparty  was  entered  into  between  an 
English  and  a  German  firm,  the  owners  of  a 
vessel  belonging  to  Hamburg.  The  charterparty 
provided  that  the  vessel  should  proceed  to  a 
foreign  port,  and  there  load  a  cargo,  and  pro- 
ceed to  a  port  within  certain  limits  mentioned. 
After  the  making  of  the  charterparty,  and  the 
shipment  of  the  goods,  war  broke  out  between 
Germany  and  France.  On  the  homeward  voyage 
the  ship  sustained  damage,  and  was  compelled 
to  put  into  a  neutral  port  for  repairs  ;  and  find- 
ing that  French  cruisers  were  in  the  vicinity, 
she  remained  there  for  a  long  time  after  the  re- 
pairs were  completed,  to  avoid  the  risk  of  capture. 
The  risk  was  such  as  to  render  it  reasonable  and 
prudent  for  the  master  to  remain  in  port.  On 
the  departure  of  the  cruisers  the  master  sailed  on 
his  voyage,  and  delivered  the  cargo  according  to 
orders :— Held,  that  the  delay  was  justifiable. 

The  master  of  a  North  German  ship  lying  at 
Constantinople  entered  into  a  charterparty  with 
North  German  subjects,  there  resident,  to  carry 
a  cargo  to  a  port  in  the  United  Kingdom  or  on 
the  Continent,  to  be  delivered  to  English  con- 
signees. The  charterparty  and  the  bill  of  lading 
given  under  it  were  in  the  English  language,  and 
it  was  stipulated  that  the  ship  should  call  at  one 
of  three  ports  in  the  United  Kingdom  for  orders. 
The  ship  duly  called  at  Falmouth,  and  was 
ordered  to  proceed  to  an  English  port  to  dis- 
charge. War  then  existed  between  France  and 
Germany.    The  master  sailed  from  Falmouth, 


but,  through  a  reasonable  fear  of  capture,  put 
into  Dunkirk.  The  cargo  was  damaged  by  the 
delay : — Held,  that  the  contract  was  to  be  con- 
strued according  to  English  law,  and  that  the 
master  was  justified.  The  WUhelm  Schmidt,  25 
L.  T.  34. 

A  North  German  vessel  shipped  goods  in  the 
Black  Sea  for  a  port  in  the  United  Kingdom  or 
on  the  Continent  under  an  English  charterparty, 
by  which  she  was  to  call  at  Falmouth  or 
Plymouth  for  orders,  such  orders  to  be  given  by 
the  charterer's  agent  in  London  by  return  of 
post,  on  receipt  of  the  master's  announcement 
of  his  arrival.  She  arrived  at  Falmouth  on 
August  9th.  Orders  were  given,  but  not  till 
September  3rd,  to  proceed  to  Leith ;  but  from 
that  date  to  the  arrest  of  the  ship,  on  Sep- 
tember 21st,  negotiations  were  going  on  for 
discharge  of  the  cargo  at  Falmouth.  Between 
those  dates  the  wind^  were  light  and  variable, 
and  the  master  remained  in  port  for  fear  of 
capture  by  French  cruisers  in  the  Channel,  war 
then  existing  between  France  and  Germany  : — 
Held,  that  the  delay  was  reasonable,  and  that 
neither  by  English  nor  German  law  was  the 
master  bound  to  proceed,  and  that  the  negotia- 
tions waived  the  orders  to  proceed.  The 
Heinrich,  3  L.  R.,  Adm.  424  ;  24  L.  T.  914, 

Loss  of  Cargo  after  Beiiation.] — The  law  im- 
plies a  duty  on  the  owner  of  a  vessel,  whether  a 
general  ship  or  hired  for  the  special  purpose  of 
the  voyage,  to  proceed  without  unnecessaiy  de- 
viation from  the  usual  course.  Davis  v.  Garrett, 
6  Bing.  716  ;  4  M.  &  P.  640. 

A.  put  on  board  B.'s  barge,  lime  to  be  conveyed 
from  the  Medway  to  London.  The  master  of 
the  barge  deviated  unnecessarily  from  the  usual 
course,  and,  during  the  deviation,  a  tempest 
wetted  the  lime,  and  the  barge  taking  fire  there- 
by, the  whole  was  lost : — Held,  that  B.  was 
liable,  and  the  cause  of  loss  sufficiently  proxi- 
mate to  entitle  A.  to  recover  under  a  decla- 
ration alleging  B.'s  duty  to  carry  the  lime  with- 
out unnecessary  deviation,  and  averring  a  loss 
by  unnecessary  deviation,    lb. 

A  count,  stating  that  the  defendants  being 
owners  of  a  ship  at  Liverpool  bound  on  a  voyage 
thence  to  Watcrford,  the  plaintiff  shipped  goods 
on  board,  to  be  carried  upon  that  voyage  by  the 
defendants,  and  to  be  delivered  at  W.  to  the 
plaintiff's  assigns,  and  thereupon  the  plaintiff  in- 
sured the  goods  at  and  from  L.  to  W. ;  and  then 
averring  that  it  was  the  duty  of  the  defendants, 
as  such  owners,  to  cause  the  ship  to  proceed  on 
the  voyage  from  L.  to  W.  without  deviation  ; 
and  alleging  a  breach  of  such  duty  by  their 
causing  the  ship  to  deviate  from  the  course  of 
that  voyage  ;  after  which  she  was  lost  with  the 
goods  ;  and  the  plaintiff  by  reason  of  such  devia- 
tion lost  his  goods  and  the  benefit  of  his  policy — 
cannot  be  sustained  for  want  of  alleging,  that 
the  goods  were  delivered  to  or  received  by  the 
defendants  for  the  purpose  of  carriage,  or  that 
they  had  notice  of  tne  shipment,  whence  a  pro- 
mise or  a  duty  founded  upon  an  agreement  to 
carry  the  goods  might  be  inferred  ;  and  also  for 
want  of  an  allegation,  that  the  defendants 
undertook  to  carry  the  goods  directly  to  W.  from 
L. ;  for,  though  the  ship's  ultimate  destination 
might  be  W.,  yet  she  might  have  been  first 
destined  to  other  places  on  a  coasting  voyage. 
Max  V.  Roberts,  12  East,  89. 

The  owners  of  vessels  on  the  navigation  be* 
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tween  A.  and  C,  having  given  pnblic  notice  that 
they  would  not  be  answerable  for  losses  in  any 
case,  except  the  loea  was  occasioned  by  the  want 
of  care  in  the  master,  nor  even  in  sach  case  be- 
yond lOl.  per  cent.,  unless  extra  freight  was 
paid,  the  master  of  one  of  the  ships  took  on 
lx)ard  goods  to  be  carried  from  A.  to  B.  (an  in- 
termediate place  between  A.  and  C.)  and  de- 
livered at  B. :  the  vessel  passed  by  B,  without 
delivering  the  goods  there,  and  sunk  before  her 
arrival  at  C,  without  any  want  of  care  in  the 
master : — Held,  that  the  owner  of  the  vessel  was 
responsible  to  the  owner  of  the  goods  for  the 
whole  loss.    Mlis  v.  Turner j  8  T.  R.  631. 

*  *  Cargo  to  bo  brought  to  and  takon  from  Along- 
iddo  froo  of  Expenso  and  Siak  to  the  Ship."]— 

The  defendants  chartered  the  plaintifEs'  vessel, 
the  C,  for  a  voyage  to  the  port  of  L.  The  charter- 
party  provided  that  the  cargo  was  "  to  be  brought 
to  and  taken  alongside  free  of  expense  and  risk 
to  the  ship  ; "  but  it  contained  no  other  clause  as 
to  discharging  the  cargo.  The  number  of  lighters 
at  L.  was  sm^l,  and  when  the  C.  arrived,  th^  port 
was  crowded  with  vessels,  about  half  of  which 
belonged  to  the  defendants  or  had  been  consigned 
to  them.  Seventy-two  days  elapsed  after  the 
arrival  of  the  C.  before  her  discharge  was  com- 
pleted by  the  defendants'  agents  ;  but  the  number 
of  days  upon  which  the  cargo  was  unloaded  was 
only  thirty-four.  The  delay  arose  from  the 
lighters  being  engaged  in  dischaiging  the  other 
vessels  lying  at  the  port : — Held,  that  in  deter- 
mining whether  the  terms  of  the  charterparty 
had  been  broken  by  the  defendants,  the  delay 
occasioned  by  the  lighters  being  engaged  in  dis- 
charging other  vessels  was  not  to  1^  taken  into 
account.  Wright  v.  New  Zealand  Shipping 
Company,  4  Ex,  D.  165 ;  40  L.  T.  413— C.  A. 

**Oargo  to  bo  Diaoharged  with  all  Despatch 
aocording  to  the  Cnitom  of  the  Port."] — The  de- 
fendants chartered  the  plaintiff^s  vessel,  the  C, 
to  carry  a  cargo  of  rails  to  the  port  of  L.  The 
charterparty  provided  that  the  cargo  should  be 
taken  from  alongside  at  merchants^  risk  and  ex- 
pense, and  should  be  *'  discharged  with  all  despatch 
according  to  the  custom  of  the  port.*'  By  the  cus- 
tom of  the  port  of  L.  vessels  were  discharged 
by  lighters  worked  along  a  warp,  and  upon  the 
arrival  of  a  vessel  she  was  reported  at  the  port 
office,  and  in  her  turn,  with  respect  to  vessels 
which  had  previously  arrived,  one  lighter  was 
sent  to  her  every  working  day  until  she  was  dis- 
charged. Upon  the  arrival  of  the  C.  at  L.,  in 
consequence  of  the  scarcity  of  suitable  lighters, 
and  the  number  of  vessels  lying  there,  the  defen- 
dants were  nnable  to  begin  to  discharge  until 
twenty-four  working  days  had  elapsed.  In  all 
action  to  recover  damages  for  the  detention  of 
the  C.  at  L.  during  these  twenty-four  days,  the 
judge  directed  the  jury  that  there  was  no  obliga- 
tion upon  the  defendants  to  provide  one  lighter 
for  unloading  the  cargo  of  the  C.  for  every 
working  day  after  she  was  ready  to  unload,  and 
that  if  the  defendants  used  the  existing  appli- 
ances at  L.  with  due  despatch,  according  to  the 
custom  of  the  port,  the  jury  ought  to  find  for 
them  : — Held,  that  the  -direction  was  correct. 
Poitlethwaite  v.  Freeland,  4  Ex.  D.  155 ;  48 
L.  J.,  Ex.  353 ;  40  L.  T.  601  ;  27  W.  R.  568— 
C.  A.  Affirmed  in  H.  L.,  5  App.  Cas.  599  ;  49 
L.  J.,  Ex.  630  J  42  L.  T.  845  ;  28  W.  R.  833. 


Delivery  of  Cargo  aocording  to  Cnitom  of  Port  ] 
— ^A  shipowner  was  sued  on  a  clause  in  a  bill  of 
lading,  by  which  he  was  bound  to  forward  the 
goods  by  steamer  from  London  to  a  foreign  port, 
the  breach  of  duty  being  in  not  using  due  dili- 
gence to  do  so,  whereby  the  season  was  lost : — 
Held,  that  it  was  not  enough  that  he  had  let  the 
discharge  and  sorting  of  the  cargo  take  the  usual 
course  of  business  at  the  docks  where  the  vessel 
discharged,  if  he  neglected  means  which  might 
well  have  been  used  to  hasten  the  sorting,  and  to 
procure  vessels  for  the  transhipment.  Caraliy, 
Xenoi,  2  F.  &  F.  740. 

Dolivery  Preyentod  by  Cironmstanooi  beyond 
Charterer's  Control— Implied  Contract.] — When, 
by  a  charterparty,  a  given  number  of  days  is 
allowed  to  the  charterer  for  unloading,  a  contract 
is  implied  on  his  part  that,  from  the  time  when 
the  ship  is  at  the  usual  place  of  discharge  he  will 
take  the  risk  of  any  ordinary  vicissitudes  which 
may  occur  to  prevent  his  releasing  the  ship  at 
the  expiration  of  the  lay  days,  !I%iesij  Tut,  or 
Thiis  V.  Byers,  1  Q.  B.  D.  244  ;  45  L.  J.,  Q.  B. 
511  ;  34  L.  T.  526  ;  24  W.  R.  611. 

Delayed  by  Stress  of  Weather.] — When  the 
shipowner  was  prevented  from  unloading  and  the 
charterer  from  receiving  by  stress  of  weather 
after  the  arrival  of  the  ship  :— Held,  that  the 
charterer  was  liable  under  the  above  rule.    Ih, 

DeliTory  and  Pajrmont  of  Freight — Con- 
cnrrent  Aoti.] — By  the  terms  of  a  bill  of  lading 
freight  was  to  be  paid,  one-third  in  cash  on 
arrival  at  B.  and  two-thirds  on  right  delivery  of 
cargo,  by  good  and  approved  bills  or  cash,  at 
shipper's  option.  The  vessel  arrived  at  B.,  the 
one-third  freight  was  paid,  and  the  consignee 
elected  to  pay  the  two-thirds  in  cash : — Held, 
that  the  delivery  of  the  cargo  and  payment  of 
the  balance  of  the  freight  were  to  be  concurrent 
acts,  and  that  the  master  was  not  bound  to 
deliver  the  cargo  unless  the  consignee  paid,  or 
was  ready  and  willing  at  the  same  time  to  pay, 
the  balance  of  the  freight.  Paynter  v.  James, 
2  L.  R.,  C.  P.  348  ;  16  L.  T.  660 ;  15  W.  R.  493. 
Affirmed,  18  L.  T.  449  ;  16  W.  R.  768— Kx.  Ch. 

A  master  hearing  that  war  had  broken  out 
between  two  powers,  to  one  of  which  his  vessel 
belonged,  stopped  at  a  neutral  port  for  the 
purpose  of  obtaining  intelligence.  While  he  was 
thus  justifiably  engaged  in  inquiries  the  con- 
signees demanded  delivery  of  cargo  without  any 
payment  of  freight : — Held,  that  the  master  was 
justified  in  refusing  to  deliver  the  cargo.  The 
Teutonia,  3  L.  R.,  Adm.  394  ;  41  L.  J.,  Adm.  57  ; 
24  L.  T.  621  ;  20  W.  R.  261.  A&rmoA,  post, 
col.  1435. 

b.  Place. 

Doliyery  of  Cargo  at  Safe  Port.] — A  shipowner 
entered  into  a  charterparty  with  the  consignor 
of  goods  by  which  he  was  to  deliver  them  at  a 
good  and  safe  port  to  be  named  by  the  consignor. 
The  consignor  named  a  port  at  which  it  was 
found  that  the  ship  could  not  safely  unload,  and 
the  captain  proceeded  elsewhere  and  unloaded. 
The  consignee  brought  an  action  against  the  cap- 
tain  for  damages  for  delivering  elsewhere ;  the 
consignor  wrote  to  the  captain, "  We  would  re- 
commend you  to  settle  the  matter  in  the  best 
way  you  can."    The  shipowner  defended    the 
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action,  and  was  ultimately  successful ;  but  he 
incarred  considerable  costs  in  excess  of  those 
which  the  unsuccessful  party  had  to  pay  : — Held, 
in  an  action  by  the  shi}K)wner  against  the  con- 
signor, that,  such  costs  not  being  damages  flow- 
ing from  the  consignor's  breach  of  contract,  and 
the  consignor  not  having  given  authority  to 
incur  them,  the  shipowner  could  not  recover 
them  ;  that  the  amount  recoverable  by  the  ship- 
owner in  respect  of  port  dues  was  only  the  dif- 
ference between  what  he  would  have  paid  had 
the  ship  unloaded  at  the  port  named,  and  what 
he  actually  did  pay  ;  and  that  insurance  on  the 
voyage  from  the  port  named  to  a  safe  port  must 
be  taken  to  have  been  included  in  the  claim  for 
demurrage,  which  had  been  allowed  in  full. 
I^vans  V.  Bullock,  38  L.  T.  34. 

At  which  Port  or  Dock.]— The  plaintiffs  were 
indorsees  of  the  bill  of  lading  of  a  cargo  which, 
according  to  the  charterparty,  which  contained  a 
reference  to  the  bill  of  lading,  was  to  be  un- 
loaded at  S.,  "  at  the  usual  place  of  dis- 
charge, and  according  to  the  custom  of  the 
port."  On  the  arrival  of  the  vessel  at  S.  the 
master  put  into  the  South  Dock,  when  the  in- 
doraees  of  the  bill  of  lading  ordered  him  to 
remove  her  to  the  Gill  Dock,  which  the  master 
refused  to  do  until  he  had  been  paid  the  ex- 
penses incurred  by  entering  the  South  Dock. 
Both  docks  were  usual  places  of  delivery  for  a 
similar  cargo  as  that  in  the  bill  of  lading  : — 
Held,  that,  in  default  of  a  custom  to  the  con- 
trary being  proved,  the  master  was  not  bound  to 
lie  in  the  river  waiting  for  instructions,  and  was 
justified  in  mooring  in  the  South  Dock,  but  that, 
having  received  directions  to  deliver  his  cargo 
in  the  Gill  Dock,  he  was  bound  to  obey  them. 
The  Felix,  2  L.  R.,  Adm.  273  ;  37  L.  J.,  Adm.  48  ; 
18L.  T.587. 

Under  an  open  charterparty  to  deliver  a  cargo 
at  a  certain  port,  it  is  the  duty  of  the  master  to 
obey  the  directions  of  the  owner  of  the  cargo  as 
to  the  place  of  discharge  i  n  such  ytort.    lb. 

If  before  the  directions  of  the  owner  of  the 
cargo  are  received,  the  master  has  already  in- 
curred expenses  by  going  to  another  place  of  dis- 
charge, he  is  not  entitled  to  prepayment  of  those 
expenses  as  a  condition  of  going  to  the  place  of 
discharge  directed.  Jb.  See  TIte  Bahfa,  jwst, 
col.  1431. 

Befasal  of  Freighter  to  name  Wharf.]— By  a 
charterparty  the  owner  of  a  ship  was  to  carry  a 
cargo  of  coals  to  London,  and  there  deliver  the 
same  "  at  a  good  and  safe  wharf "  to  the 
freighter  or  assigns,  paying  freight  6*.  per  ton. 
One  market-day  to  be  allowed  for  sale  or  l^d. 
per  ton  additional  freight  for  each  market-day's 
detention  thereafter.  The  vessel  came  into  colli- 
sion with  a  steam-tug  in  the  Thames,  and  was 
sunk  with  the  cargo  on  board,  but  was  got  up, 
and  on  the  afternoon  of  the  23rd  of  April  arrived 
at  a  pier  at  Wapping,  whither  she  was  ordered 
by  the  harbour-master.  Notice  of  her  arrival 
was  on  the  same  day  given  to  the  agents  of  the 
freighter,  and  they  were  required  to  name  a 
wharf  ;  but  they  declined  to  do  so.  On  the  24th 
the  ship  and  freight  were  arrested  by  process  out 
of  the  Admiralty  Court  in  a  suit  instituted  by  the 
owners  of  the  tug  : — Held,  that  the  shipowner 
was  entitled  to  recover,  as  damages  for  the  refusal 
to  name  a  wharf,  and  so  refusing  to  accept  the  | 
>,  the  amount    which  he  would   have  re- 1 


ceived  as  freight  if  the  cargo  had  been  duly 
delivered — there  having  been  a  complete  breach 
before  the  arrest ;  but  that  he  was  not  entitled  to 
demurrage.  Stewart  v.  Rofferson,  6  L.  B.,  C.  P.  424:. 

Obtaining  Pratique  or  Permiidon.]— A  decla- 
ration on  a  charteiparty  stated,  that  '*  the  vessel 
was  ready  to  be  unloaded  on  a  certain  day  at  W., 
and  had  received  pratique,"  and  issue  thereon.  It 
was  proved  that  no  custom-house  existed  at  W.  ; 
that  no  sanitary  regulations  were  adopted  ;  and 
that  a  licence  to  unload  was  never  granted.  The 
jury  found,  that  the  vessel  was  ready  to  be  un- 
loaded on  the  said  day,  but  that  she  had  not  re- 
ceived pratique,  and  they  found  a  verdict  for  the 
defendant : — Held,  that  what  took  place  was 
equivalejit  to  pratique,  and  that  in  substance  the 
issue  was  found  for  the  plaintiff.  Bailey  v. 
D'Arroyare,  3  N.  &  P.  114  ;  7  A.  &  E.  919. 


c.  Befaaal  to  Beceive  Car^o. 

XMspensing  with  Delivery.] — A  declaration  set 
forth  an  executory  contract,  by  which  the  de- 
fendant was.  on  the  arrival  of  a  vessel  at  Belfast, 
to  become  the  purchaser  of  a  third  of  her  cargo, 
at  a  stipulated  price,  which  was  to  be  paid  by 
him  to  the  plaintiff,  after  delivery  of  the  cargo 
to  the  defendant,  at  Belfast,  and  alleged  that 
the  defendant,  before  the  arrival  of  the  ship  at 
Belfast,  discharged  the  plaintiff  from  delivering 
the  cargo,  and  thenceforth  wholly  refused  to 
perform  the  contract : — Held,  that  the  defendant 
was  not  bound  to*  answer  an  inquiry  made  by 
the  nlaintiff  before  the  arrival  of  the  ship,  as 
to  wnether  he  intended  to  fulfil  the  contract. 
Wnlry  v.  M-riurr,  4  Ex.  345 ;  18  L.  J.,  Ex.  419. 

Held,  also,  that  a  refusal  by  the  defendant  to 
perform  the  contract  made  before  the  arrival  of 
the  ship  was  not  in  itself  a  breach  of  the  con- 
tract, but  that  a  refusal  at  any  time,  unretracted 
up  to  the  time  of  the  arrival  of  the  vessel,  was 
evidence  of  a  continuing  refusal  down  to  and 
inclusive  of  the  time  when  he  was  bound  to 
receive  the  cargo,  and  that  a  continuing  refusal 
was  a  breach  of  the  contract.    lb. 

Held,  also,  that  such  a  refusal  before  arrival 
was  a  waiver,  at  the  time  of  the  delivery  of  the 
cargo,  and  if  unretracted,  dispensed  with  the 
actual  delivery  of  the  cargo  after  arrival.    lb. 

Held,  also,  that  the  defendant,  by  insisting 
that  the  cargo  should  be  delivered  to  him  at 
Belfast,  but  upon  terms  other  than  those  of  the 
contract,  did  not  withdraw  his  refusal,  or  retract 
his  waiver,  discharging  the  plaintiff  from  deliver- 
ing the  cargo  then  under  the  contract.    lb. 

It  was  stipulated  by  a  charterpRrty,  made 
between  the  plaintiffs  and  the  defendants,  that 
the  master  of  the  ship  should  sign  bills  of  lading 
as  presented,  or  pay  a  named  penalty.  He 
refused  to  sign  bills  of  lading,  and  sailed  without 
doing  so.  He  proceeded  to  the  |X)rt  of  discharge, 
delivered  a  portion  of  the  cargo  to  the  consignees, 
but  ceased  doing  so.  and  warehoused  the  re- 
mainder, as  they,  acting  under  instructions  from 
the  charterers,  claimed  to  deduct  from  the 
freight  an  amount  equal  to  tlie  penalty  named 
in  the  charterparty  : — Held,  that  the  charterers 
were  entitled  to  nominal  damages  against  the 
owners  for  not  signing  the  bills  as  presented, 
but  that  they  were  not  entitled  to  recover  for 
conversion,  as  the  acts  of  the  plain tifb  had  pre- 
vented the  delivery.    Jimes  v.  Hovgh^  5  Ex.  D. 


1417 


SHIPPING— Car^o  and  Voyage. 


1418 


115  :  49  L.  J.,  Ex.  211 ;  42  L.  T.  108— C.  A. 
And  see  Shirwcll  v.  Shuplock^  poit^  ool,  1423, 
and  €0969  infra, 

d.  Warehousinflr. 

No  WarelLoasei.] — Where  consignees  do  not 
appear  to  claim  goods  at  the  port  of  discharge, 
and  there  is  no  statutable  warehouse,  scmble 
that  the  master  may  still  land  the  cargo  without 
losing  his  possession  and  control  oyer  it  (placing 
the  goods  in  a  warehouse  belonging  to  or  hired 
for  his  owners),  and  so  preserve  his  lien.  Mor9- 
Is-Blanch  v.  IViUm,  8  L.  R.,  C.  P.  227 ;  42  L.  J., 
C.  P.  70  ;  28  L.  T.  415. 

Where  no  application  for  delivery  is  made,  the 
captain  may  land  and  warehouse  the  cargo  at 
the  expense  of  the  merchant ;  and  where  that  is 
forbidaen  by  the  authorities  of  the  port,  he  is 
not  justified  in  destroying  the  cargo  ;  but  in  the 
absence  of  advices,  he  may  take  it  to  such  a 
place  as  in  his  judgment  is  most  convenient,  and 
may  charge  to  the  merchant  all  expenses  pro- 
perly incurred.  Cargo  ex  Argotty  Gaudet  v. 
Urown,  5  L.  R.,  P.  C.  134  j  28  L.  T.  745  ;  21  W.  R. 
707.    Affirming  42  L.  J.,  Adm.  49. 

Late  Delivery.  ] — ^Under  the  Merchant  Shipping 
Act  Amendment  Act,  1862  (26  &  26  Vict.  c.  63), 
8.  67,  a  shipowner  may  land  goods  whenever  the 
delivery  of  them  to  the  owner  within  the  proper 
time  has  been  prevented  by  the  force  of  circum- 
stances, whether  the  owner  is  or  is  not  to  blame. 
Miedbrodt  v.  I^itz9imon,  The '  Bn-ergie,  6  L.  R., 
P.  C.  366  ;  44  L.  J.,  Adm.  25  ;  32  L.  T.  679  ;  23 
W.  R.  932. 

And  9ee  Freight  (^Lien  on  Cargo), 

Duty  of  Shipowner— Notice.] — When  goods 
are  landed  under  sub-s.  6,  25  &  26  Vict.  c.  63, 
s.  67,  sub-s.  7,  does  not  apply,  for  the  latter  refers 
only  to  the  discharging  of  cargo  overside,  and 
not  to  the  landing  of  it  for  the  purposes  of  as- 
sortment on  the  wharf,  and  the  written  notice 
referred  to  in  sub-s.  7  applies,  therefore,  to  cases 
arising  under  that  subh-scction  only.  It  is  the 
duty  of  the  owner  of  goods  who  receives  either 
a  written  or  verbal  notice  that  he  can  have  them 
to  take  them  away  within  a  reasonable  time, 
and  that  whether  sub-s.  6  or  7  applies  to  the 
case.  Notice  to  the  lighterman  employed  by  the 
owner  of  the  goods  is  notice  to  the  owner  him- 
self. A  ship  arrived  in  dock  with  a  general 
cargo  on  the  12th  of  December,  and  began  to 
unload  on  the  quay  on  the  13th.  The  plaintiffs 
(owners  of  some  of  the  goods)  seat  a  lighterman 
and  barge  to  receive  their  portion  of  the  cargo 
on  the  13th.  It  was  not  then  ready.  On  the 
14th  the  lighterman  again  attended,  but  could 
obtain  no  information.  On  the  14th  the  firm 
of  lightermen  wrote  to  the  defendants  (the  ship- 
owners), stating  they  had  made  application  for 
the  goods,  and  inclosing  a  notice  requiring  twenty- 
four  hours'  notice  of  the  defendants'  readiness  to 
deliver  the  goods,  and  stating  that  they  would 
not  be  responsible  for  any  landing  charges.  On 
the  15th  the  landing  of  the  cargo  was  completed, 
and  the  lighterman  was  that  day  verbally  in- 
formed he  could  have  the  goods  on  the  morning 
of  the  16th.  He  did  not  attend,  and  the  goods 
were  not  taken  away  till  the  29th.  The  plain- 
tiffs paid  the  dock  charges  under  protest,  and 
brought  an  action  to  recover  them  back ; — Held, 


that  they  could  not  recover  them.  Thfi  Clan 
MacdonaJd,  8  Adm.  D.  178  ;  52  L.  J.,  Adm.  89  ; 
49  L.  T.  408  :  32  W.  R.  154. 

Ability  of  Owner  to  take  Delivery.]— By  25 
&  26  Vict.  c.  63,  8.  67,  where  the  owner  of  goods 
imported  fails  to  make  entry  thereof,  or  having 
made  entry,  to  land  the  same  or  take  delivery 
thereof  within  a  certain  time,  the  shipowner 
may  make  entry  of,  and  land  or  unship  the 
goods  at  the  time  and  in  the  manner  and  subject 
to  certain  conditions,  and,  if  at  any  time  before 
the  goods  are  landed  or  unshipped,  the  owner 
has  made  entry  for  the  landing  and  warehousing 
thereof  at  any  particular  wharf  or  warehouse 
other  than  that  at  which  the  ship  is  discharged, 
and  has  offered  and  been  ready  to  take  delivery 
thereof,  and  the  shipowner  has  failed  to  make 
such  delivery,  and  has  also  failed  at  the  time  of 
such  offer  to  give  the  owner  of  the  goods  correct 
information  of  the  time  at  which  such  goods  can 
be  delivered,  then  the  shipowner  shall,  before 
landing  or  unshipping  such  goods  under  the 
power  hereby  given  to  him,  give  to  the  owner 
of  the  goods,  or  of  such  wharf  or  warehouse  as 
last  aforesaid,  twenty-four  hours'  notice  in  writ- 
ing of  his  readiness  to  deliver  the  goods : — Held, 
that  to  entitle  himself  to  notice  under  this  con- 
dition, the  owner  of  the  goods  must  at  the  time 
of  his  offer  be  in  a  condition  actually  to  take 
delivery  thereof.  Berreifford  v.  MontgomerWt 
17  C.  B.,  N.  S.  379  ;  34  L.  J.,  C.  P.  41  ;  10  Jur., 
N.  S.  823  ;  10  L.  T.  814  ;  12  W.  R.  1060. 

Where  the  shipowner  at  the  time  of  the  offer 
to  take  delivery  is  not  able  to  make  it,  he  is  not 
excused  from  the  duty  of  giving  twenty-four 
hours'  notice  of  his  readiness  to  deliver,  because 
the  owner  of  the  goods  or  his  agent  does  not  ask 
for  correct  information  of  the  time  at  which 
such  can  be  delivered.    lb, 

Ooodi  Landed  on  Wharf  instead  of  Lighter.] 

— A  bill  of  lading  provided  that "  simultaneously 
with  the  ship  being  ready  to  unload  the  goods  or 
any  part  thereof,"  the  consignee  should  bie  ready 
to  receive  the  same  from  the  ship's  side,  either 
on  the  wharf  or  quay  at  which  the  ship  might 
lie  for  discharge,  or  into  lighters,  and  in  default, 
the  master  or  agent  of  the  ship  was  authorized 
to  land  the  goods  at  the  risk  and  expense  of  the 
consignee.  Under  this  bill  of  lading,  sixty-five 
pipes  of  lemon-juice  were  loaded  on  board  a 
steamer  trading  between  the  Mediterranean  and 
London,  which  arrived  at  London  on  the  23rd  of 
March,  and  early  on  the  morning  of  the  24th 
was  ready  to  deliver  at  the  wharf,  and  had  landed 
fifteen  of  the  sixty-five  pipes  on  the  wharf  before 
the  holders  of  the  bills  of  lading  were  ready  with 
their  lighter  ;  they  then  applied  for  the  delivery 
of  the  remainder  into  their  lighter,  which  the 
shipowners  refused,  and  landed  them  on  the 
wharf.  In  an  action  to  recover  wharfage  charges 
and  demurrage  for  detention  of  the  lighter : — 
Held,  that  under  the  bill  of  lading  and  26  &  26 
Vict.  c.  63,  8.  67  (5),  the  shipowners  assuming 
that  they  would  incur  no  loss  or  expense  by  un- 
loading the  remaining  pipes  into  the  lighter, 
instead  of  on  the  wharf,  were  bound  to  deliver 
them  to  the  holders  of  the  bill  of  lading ;  and 
therefore  they  were  entitled  to  recover.  Will- 
9on  V.  London^  Italian  and  Adriatic  Steam 
Navigatum  Company ^  1  L.  R.,  C.  P.  61  ;  35  L.  J., 
C.  a  9  ;  12  Jur.,  N.  8.  52  ;  13  L.  T.  435  ;  14 
W.  R.  101  ;  1  H.  &  R.  29, 
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Goods  Landed — Fire.] — To  a  declaration  on 
a  contract  by  the  master  of  a  Bteam-vessel,  to 
convey  goods  from  Dublin  to  London,  and  to 
deliver  the  same  at  the  port  of  London,  a  plea 
that,  after  the  arrival  of  the  vessel  at  London, 
the  defendant  caused  the  goods  to  be  deposited 
on  a  wharf,  there  to  remain  until  they  could  be 
delivered  to  the  plaintiff,  the  wharf  being  a 
place  where  goods  from  Dublin  were  accustomed 
to  be  landed,  and  fit  and  proper  for  such  pur- 
poses, and  that,  before  a  reasonable  time  for  de- 
livery elapsed,  they  were  destroyed  by  a  fire, which 
broke  out  there  by  accident: — Held,  ill.  Gatliffe 
V.  Bourne,  4  Bing.  N.  C.  314  ;  5  Scott,  667, 


Dock  ExpenieB.J — In  an  action  by  con- 


signees against  a  shipowner  for  non-delivery  of 
goods  according  to  bills  of  lading,  in  which  there 
was  a  condition  that  the  goods  should  be  taken  from 
the  ship  by  the  consignees  immediately  the  ship 
was  ready  for  discharge,  and  that  otherwise  they 
would  be  landed  or  put  into  craft  at  the  mer- 
chant's risk  and  expense,  and  the  goods  having 
been  landed  at  a  dock  the  day  a^er  the  ship 
was  ready  for  discharge,  but  after  the  consignees 
were  ready  to  receive  on  payment  of  freight,  and 
the  goods  having  been  detained  for  some  time 
for  dock  charges,  payment  of  which  was  refused : 
— Held,  that  it  was  for  the  jury  whether  the 
consignees  had  complied  with  the  condition,  or 
whether,  if  not,  the  shipowner  had  gone  beyond 
it  in  landing  the  goods,  but  that  even  if  the  con- 
signees were  entitled  to  recover,  yet  since  they 
might  have  received  the  goods  on  payment  of  a 
small  sum  under  protest,  they  would  not  be 
entitled  to  recover  full  damages  for  the  delay, 
as  their  proper  course  was  to  have  paid  the  dis- 
puted sum,  under  protest.  Alexiadi  v.  Robinson, 
2  P.  &  P.  679. 

11.  Sale  and  AesiaNMENT  of  Cabgo. 

Bale  OB  the  Hypotlieiis  of  iti  Eziftenoe.] — 

Merchants  at  Smyrna  chartered  a  vessel,  and 
loaded  it  at  Salonica  with  a  cargo  of  Indian 
com.  The  bill  of  lading  was  indorsed  by  them, 
and  sent,  together  with  the  charterparty,  to  B., 
their  agent  in  London,  with  instructions  to  sell 
the  cargo  on  their  account.  They  also,  through 
B.,  insured  the  cargo  "  at  and  from  Salonica  to 
the  port  of  discharge  in  the  United  Kingdom," 
"  com  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded."  Com  factors 
in  London  were  accordingly,  on  the  1st  May, 
1848,  employed  by  B.  to  sell  the  cargo,  and  they 
sold  it  to  C.  on  the  15th  May.  The  bought  note 
stated  that  C.  had  bought  of  them  "  a  cargo  of 
about  1,180  quarters  of  Salonica  Indian  com," 
&c.,  **of  a  fair  average  quality  when  shipped," 
&c.,  "  27«.  per  quarter  free  on  board,  and  includ- 
ing freight  and  insurance  to  a  safe  port  in  the 
United  Kingdom  ; "  "  payment  at  two  months 
from  this  date,  or  in  cash,  less  discount,"  &c., 
**upon  handing  shipping  documents."  The 
vessel  sailed  from  Salonica  with  a  cargo  de- 
scribed in  the  bought  note,  and  was  obliged  to 
put  into  Tunis  in  distress.  It  was  there  found 
that  from  the  heated  and  damaged  state  of  the 
com  it  was  unfit  to  be  carried  farther,  and  it 
was  consequently  unshipped,  and  sold  by  the 
captain  on  the  24th  April.  The  parties  interested 
in  the  cargo  were  ignorant  of  these  facts  till 
after  the  sale  to  C. : — Held,  that  the  cob  tract 
'as  for  the  sale  of  a  cargo  supposed  to  exist  and 


to  be  capable  of  transfer,  and  that,  as  it  had 
been  sold  and  delivered  to  others  before  the 
sale  to  C,  the  com  factors  were  not  liable. 
Ilastie  V.  Couturier,  9  Ex.  102  ;  22  L.  J.,  Ex. 
299  ;  17  Jur.  1127— Ex.  Ch.  Affirmed  in  Donu 
Proc,  5  H.  L.  Cas.  673  ;  25  L,  J.,  Ex.  253  ;  2  Jur., 
N.  S.  1241  ;  sub  nom.  Couturier  v.  Hastie, 

AMignment  — '  *  Appurtenancei.' '  ] — B. ,  being 
entitled  to  a  moiety  of  a  ship  engaged  in  the 
whale  fishery,  executed  a  bill  of  sale  of  such 
moiety,  together  with  a  moiety  of  the  tackle  of 
the  ship  and  the  appurtenances  to  the  ship  be- 
longing, to  H.,  for  the  purpose  of  indemnifying 
him  against  certain  bills  accepted  by  H.  to  ac- 
commodate B. : — Held,  that  the  cargo  did  not 
pass  under  the  word  *^  appurtenances."  Langton 
V.  Horton,  5  Beav.  9  ;  6  Jur.  367. 


Bankruptey,  Order  and  Disposition.] — 


A.  was  owner  of  a  ship  which,  in  March,  1857, 
sailed  for  the  coast  of  Africa,  and  in  May  and 
July  she  was  supposed  by  him  to  be  upon  that 
coast,  completing  her  cargo  of  palm-oil,  and  it 
was  ailso  expect^  that  she  would  be  home  again 
about  October.  On  the  11th  of  November,  1857, 
the  ship  had  not  arrived,  and  A.  assigned  the 
cargo  to  B. ;  and  on  the  23rd  of  January,  1858, 

B.  sent  by  post,  to  the  captain,  notice  of  such 
assignment.  This  notice  never  reached  the  cap- 
tain. The  ship  remained  on  the  coast  of  Africa 
till  the  12th  of  February,  1868,  when  she  set  sail, 
and  arrived  at  Bristol  on  the  14th  of  April.  A. 
had  become  bankrupt  on  the  1st  of  March,  1858, 
and  when  the  ship  arrived  his  assignees  claimed 
the  cargo  : — Held,  that  they  were  not  entitled 
to  it,  as  there  had  been  no  default  upon  the  part 
of  B.,  and  as,  therefore,  the  cargo  could  not  be 
said  to  be  in  the  possession  of  A.  at  the  time  of 
his  bankruptcy,  as  reputed  owner,  by  the  con- 
sent and  permission  of  the  tme  owner.  Acra* 
man  v.  Baten,  2  El.  &  El.  456  ;  29  L.  J.,  Q.  B. 
78  ;  6  Jur.,  N.  S.  294. 


12.  Action  poe  Loss,  Detention,  and  Non- 

Deliyeby. 

a.  Parties. 

Consignor  or  Consignee.] — By  a  bill  of  lading, 
the  captain  undertook  to  deliver  goods  therein 
specified  for  the  consignor,  and  in  his  name,  to 
the  consignee.  At  the  time  of  shipment  the 
consignee  had  no  property  whatever  in  the 
goods  : — Held,  that  an  action  against  the  owner 
of  the  ship  for  damage  done  to  the  goods  by 
their  being  imperfectly  stowed  must  be  brought 
in  the  name  of  the  consignor,  although  the  con- 
signee had  insured  the  goods,  and  advanced  the 
premiums  of  insurance  before  the  ship  arrived. 
Sargent  v.  Morris,  3  B.  &  A.  277. 

A  consignee  of  goods  has  such  a  right  of  pro- 
perty in  the  goods  consigned  to  him,  as  to  main- 
tain an  action  of  assumpsit  against  the  shipowner 
for  non-delivery  of  the  goods.  Trenton  v.  Dent^ 
8  Moore,  P.  C.  C.  419. 

A.,  as  captain,  by  a  charterparty  between  him- 
self and  B.,  agreed  to  receive  a  cargo  from  the 
agents  and  assigns  of  B.,  and  B.  agreed  to  pro- 
cure the  same ;  A.,  having  received  a  cargo 
aboard,  signed  a  bill  of  lading,  stating  the  goods 
to  have  been  shipped  by  order  of  C,  and  to  be 
delivered  to  his  order,  and  freight  to  be  paid 
according  to  the  charterparty.    In  an  action  for 
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negligence  in  stowing  the  goods,  brought  by  C. 
against  A.,  held  that  C.  was  onlj  an  agent,  and 
that  the  action  should  have  been  brought  in  the 
name  of  B.    Moore*  v.  Hopper^  2  N.  R.  411. 

Amoimt  of  Intereit]— A.,  a  resident  at  Naples, 
sent  an  order  to  M.  &  Co.,  hardwaremen  at  Bir- 
mingham, to  despatch  to  him  certain  goods,  on 
insurance  being  effected.  Terms,  three  months' 
.  credit  from  the  time  of  arrival.  M.  &  Co.  having 
marked  the  package  with  A.'s  initials,  despatched 
the  goods  by  the  canal  to  Liverpool,  and  effected 
an  insurance  declaring  the  interest  to  be  in  A. 
At  Liverpool  the  goods  were  delivered  by  the 
agent  of  M.  &  Co.  to  the  owner  of  a  vessel  bound 
to  Naples,  through  whose  negligence  they  were 
damaged  : — Held,  that  the  property  in  the  goods 
vested  in  A.  as  soon  as  they  were  despatched 
from  Birmingham,  and  that  the  terms  of  the 
order  did  not  make  the  arrival  of  the  goods  at 
Naples  a  condition  precedent  to  A.'s  liability  to 
pay  for  them,  and  that  he  might  therefore  main- 
tain an  action  for  an  injury  done  to  the  goods 
through  the  negligence  of  the  shipowner.  Fro- 
gam  v.  Lot^,  4  B.  &  C.  219  ;  6  D.  &  R.  283. 

Where  S.  had  been  in  the  habit  of  making 
consignments  of  goods  to  the  plaintiff,  to  be  sold 
on  account  of  the  former,  and  of  frequently 
drawing  bills  of  exchange  on  the  plaintiff,  in 
anticipation  of  future  consignments ;  and  on 
the  5th  of  January  there  was  a  balance  due  tx) 
the  plaintiff  of  1,659/. ;  and  on  the  6th,  S. 
shipped  goods  on  board  the  defendant's  vessel 
to  the  amount  of  5,926/.,  consigned  to  the 
plaintiff,  sending  him  the  bill  of  liSing  and  iu- 
voice,  and  at  the  same  time  drew  a  bill  on  him 
for  500/.,  which  the  plaintiff  having  refused  to 
accept,  S.  indemnified  the  defendant,  who  there- 
upon relanded  the  goods,  and  redelivered  them 
to  S. : — Held,  that  the  plaintiff  might  sue  the 
defendant  for  the  non-delivery  of  the  goods,  as 
he  had  at  all  events  a  sufficient  qualified  interest 
in  them  to  enable  him  to  maintain  such  an  actioa. 
Anderson  v,  Clarice^  2  Bing.  20. 

Partiei  to  be  Saed  —  Negligence  of  Third 
Party.] — An  action  will  lie  by  the  owners  of 
goods  in  a  ship  against  the  owners  for  a  loss 
occasioned  by  the  ship's  striking  against  an 
anchor  lying  under  water  in  the  River  Trent, 
without  a  buoy.  Trent  and  Mersey  Navigation 
v.  Wood,  3  Esp.  127  ;  4  Dougl.  287 ;  1  T.  R. 
28,  n. 

Kaater  or  Owner.] — A  separate  action 

cannot  be  maintained  against  the  master  and 
the  owner  of  a  ship  for  the  same  identical  cause 
of  action.  The  cneditor  has  an  election  to  sue 
either  the  one  or  the  other ;  but  he  cannot, 
after  he  has  sued  the  one  to  judgment,  maintain 
another  action  against  the  other.  Priestlrtj  v. 
Fernie,  3  H.  &  C.  977  ;  34  L.  J.,  Ex.  173  ;  11 
Jur.,  N.  S.  813  ;  13  L.  T.  208  ;  13  W.  R.  1089. 

Where  a  cargo  consisting  of  oranges  had  been 
materially  damaged  through  the  improper  con- 
duct of  the  captain,  who  was  also  a  part  owner 
of  the  vessel,  and  the  freighters  brought  an 
action  against  him  and  his  co-partners,  for  negli- 
gence in  the  conveyance  of  the  goods : — Held, 
that  such  action  was  well  brought,  although  the 
captain  had  entered  into  a  charterparty  under 
seal  with  the  freighters,  by  which  he  engaged  to 
convey  the  cargo  to  its  port  of  destination  ;  it 
not  appearing  from  that   instrument  that  he 


possessed  any  other  character  or  interest  than 
that  of  commander  or  master.  Leslie  v.  WOsof^t 
6  Moore,  416  ;  3  B.  &  B.  171. 

b.  Proof  of  Beoelpt. 

What  ii  Safficient.]— If  a  ship  is  chartered 
for  a  particular  voyage,  and  put  up  as  a  general 
ship  by  the  charterer,  it  is  not  enough,  to  make 
the  owners  liable  for  the  non-delivery  of  goods, 
to  shew  that  they  were  put  on  board  the  ship  to 
be  carried  on  this  voyage,  unless  it  is  proved 
that  they  were  received  on  board  by  some  person 
appointed  or  authorized  by  the  owners,  Mao^ 
kenzie  v.  Rotve,  2  Camp.  482. 

It  is  not  necessary,  in  order  to  render  a  ship- 
owner liable  for  the  loss  of  the  goods  of  a 
shipper,  that  the  goods  should  have  been  actually 
delivered  on  board  the  ship.  British  Columbia 
and  Vancouver's  Island  Spar,  Lumber  and  Saw 
Mill  Company  v.  Nettleship,  3  L.  R.,  C.  P.  330  ; 
37  L.  J.,  C.  P.  235 ;  18  L.  T.  291  ;  16  W.  R. 
1046. 

Where  goods  are  to  be  carried  coastwise,  and 
the  usage  of  the  wharf  is  to  deliver  them  on  t^e 
wharf  to  the  mate  of  the  ship  by  which  they  are 
to  be  carried  ;  if  they  are  delivered  to  the  mate, 
the  wharfinger's  responsibility  is  at  an  end,  and 
he  is  not  liable,  though  the  goods  are  lost  from 
the  wharf  before  they  are  shipped.  Cobban  v, 
Downe,  5  Esp.  41. 

c.  Proof  of  Loss  or  Neflrliffencd. 

In  Unloading.] — Where  goods  were  landed 
according  to  the  custom  of  the  port  of  London, 
on  one  of  the  quays  of  the  Victoria  Dock,  and 
the  dock  company  loaded  the  lighter,  and  it 
was  proved  that  although  all  the  bales  were 
landed  on  the  quay  one  of  them  was  lost  and 
was  never  put  upon  the  lighter  : — Held,  that  by 
the  terms  of  the  bill  of  lading,  "  goods  to  be  de- 
livered from  the  ship's  deck,  where  the  ship's 
responsibility  shall  cease,"  the  shipowner's  lia- 
bility was  over,  and  that  he  was  therefore  not 
liable  for  the  non-delivery  of  the  missing  bale. 
Petrococchino  v.  Bott,  9  L,  R.,  C.  P.  355  ;  43 
L.  J.,  C.  P.  214  ;  30  L.  T.  840. 

Primi  faeie  Evidence.] — In  an  action  against 
the  owner  of  a  chartered  vessel  for  negligence, 
in  consequence  of  which  the  plaintiff's  goods 
were  lost,  the  non-arrival  of  the  vessel  at  her 
destined  port  is  not  even  primd,  facie  evidence  of 
negligence.    Boy  son  v,  Wilson,  1  Stark.  236. 

Ai  to  Condition  of  Oooda.] — In  a  suit  against 
shipowners  for  damage  to  cargo,  the  onus  is  upon 
the  shipper  to  shew  in  the  first  instance  that  the 
goods  were  shipped  in  good  order  and  condition 
before  he  can  call  upon  the  shipowners  to  shew 
excuse  for  the  injury  done  to  the  goods.  Ths 
Prosperino  Palasso,  29  L.  T.  622. 

There  is  no  rule  of  law  by  which  tBe  consignee 
of  goods  under  a  bill  of  lading  stating  the  goods 
to  have  been  shipped  in  good  order  and  condi- 
tion, but  containing  the  words  "quantity  and 
quality  unknown,'*  is  bound  to  shew  that  the 
goods  were  shipped  in  good  order  and  condition, 
or  fail  in  his  suit  against  the  shipowner  for 
damage  done  to  the  cargo  ;  but  failing  proof  of 
the  condition  of  the  cargo  when  shipped,  the 
consignee  is  bound  to  shew  that  the  damage 
which  it  sustained  is  traceable  to  causes  for 
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which  the  shipowner  is  responsible.    The  Ida, 
32  L.  T.— P.  C. 

And  see  eases  ante^  col.  1280,  et  seq. 

Stowmg.] — In  an  action  against  the  proprie- 
tors of  a  steam-vessel,  to  recover  compensation 
for  damage  done  to  goods  scut  bj  them  as  car- 
riers, if,  on  the  whole,  it  is  left  in  doubt  what 
the  cause  of  the  injury  was,  or,  if  it  may  as  well 
be  attributable  to  perils  of  the  sea  as  to  negli- 
gence, the  plaintifE  cannot  recover  ; — but  if  the 
perils  of  the  sea  require  that  more  care  should 
bo  used  in  the  stowing  of  the  goods  on  board 
t'lan  was  bestowed  on  them,  that  will  be  negli- 
gence for  which  the  owners  of  the  vessel 
will  be  answerable.  Muddle  v.  Stride,  9  C.  &  P. 
380. 

XanagemeiLt  of  Boiler.] — Where  damage  was 
done  to  the  cargo  of  a  steam-vossel,  by  water 
escaping  through  the  pipe  of  a  st«am  boiler,  in 
consequence  of  the  pipe  naving  been  cracked  by 
frost : — Held,  that  this  was  not  an  act  of  Ood, 
but  negli<?ence  in  the  captain  in  filling  his 
boiler  before  the  time  for  heating  it,  although 
it  was  the  practice  to  fill  over-night  when  the 
vessel  started  in  the  morning.  Siordet  v.  Rally 
4  Bing.  607  ;  1  M.  &  P.  561. 

Delay  in  Taking  in  Storei.J  —  The  master, 
whilst  waiting  for  cargo,  omitted  to  take  in 
sufficient  stores  and  provisions  for  his  voyage, 
and  whilst  subsequently  taking  in  such  provi- 
sions and  stores  the  frost  set  in,  and  the  ship 
was  frozen  in  port,  and  detained  from  the  be- 
ginning of  October  until  the  breaking  up  of  the 
ice  in  the  ensuing  year  : — Held,  that  the  owners 
of  the  ship  were  responsible  to  the  owners  of  the 
cargo  for  any  loss  accruing  from  such  detention ; 
it  being,  by  maritime  law,  the  duty  of  the 
master  to  convey  the  cargo  to  its  iwrtof  delivery 
with  all  expedition  ;  and  ii  by  neglecting  to 
avail  himself  of  all  fair  opportunity  the  voyage 
is  delayed,  and  damage  accrues  to  the  owners  of 
the  cargo,  the  owncra  of  the  ship  are  liable 
to  make  good  the  loss.  The  Wilhelm,  H  L.  T. 
636. 

Incorreot  Entry  at  the  Exciie.]— Where  a 
consignee  was  not  ready  to  receive  a  cargo  con- 
sisting of  rums,  and  the  owners  of  the  ship, 
being  desirous  to  get  her  cleared,  unloaded  the 
cargo,  and  incorrectly  entered  it  at  the  Excise, 
in  consequence  of  which  the  cargo  was  seized  : — 
Held,  that  the  shipowners  were  not  liable  to  the 
consignees  for  the  non-delivery  of  the  cargo,  as 
the  bill  of  lading  did  not  properly  describe  the 
same.    Shirwell  v.  Shaplock,  2  Chit.  397. 

Seisnre  of  Goods  and  Acknowledgment  of 
Kaeter.] — In  an  action  against  the  master  for 
not  safely  conveying  goods  consigned  to  the 
plaintiffs  at  a  foreign  port  agreeably  to  bills  of 
lading,  evidence  that  the  goods  were  seized  in 
another  foreign  port,  coupled  with  a  letter  of 
the  master,  in  which  he  acknowledged  that  he 
was  accountable  for  the  goods,  agreeably  to  the 
tenor  of  the  bills  of  lading,  is  sufficient  to 
warrant  the  jury  in  finding  for  the  plaintiffs. 
CuUen  V.  Mac  Alpine^  2  Stark.  552. 

]Cate*i  Beoeipte.] — The  plaintiff  having  ver- 
bally chartered  a  ship  to  carry  iron  from  Glasgow 


to  Swansea,  the  ship  was  loaded  with  iron  bought 
by  the  plaintiff  from  W.  k.  Co.  The  iron  was 
weighed  by  the  agents  of  W.  &  Co.,  to  whom 
the  mate  gave  a  receipt  signed  by  him  for  330 
tons,  but  there  was  no  bill  of  lading.  On  de- 
livery at  Swansea,  the  quantity  of  iron  was  dis- 
covered to  be  326^  tons  only,  but  the  mate 
deposed,  and  was  not  contradicted,  to  the  de- 
livery of  all  that  had  been  shipped.  The  plain- 
tiff having  paid  on  the  full  amount  of  330  tons 
to  W.  &  Co.,  who  refused  to  repay  them  the 
difference,  sued  the  shipowner  for  short  delivery  : 
— Held,  that  there  was  no  evidence  of  negli- 
gence in  the  shipowner,  and  that  if  there  had 
been,  it  would  not  be  negligence  causing  loss  to 
the  plaintiff.  Biddnlph  v.  Bingham,  30  L.  T. 
30. 

Short  Delivery  of  Cargo  by  Porters  in  the 
Keney  Docks.] — The  Mersey  Docks  Acts  Con- 
solidation Act,  1858,  &  36,  making  the  master 
porters,  appointed  under  that  act  to  discharge 
caigoes  in  the  Mersey  Docks,  responsible  for  any 
loss,  damage,  or  injury  sustained  by  the  cargoes 
discharged  by  them  during  the  receiving,  weigh- 
ing, and  loading  off  by  the  master  porters  or 
their  servants,  does  not  in  any  way  discharge 
the  shipowner  from  his  liability  existing  before 
he  delivei's  to  the  master  porter,  and  his  respon- 
sibility for  short  delivery  remains  unaffected  by 
the  act.  The  Enilien  Marie,  44  L.  J.,  Adm.  9  ; 
32  L.  T.  435. 

d.  Damaspes. 

Karket  Yalne — Price.] — The  defendants,  by 
charterparty,  agreed  with  the  plaintiff  that  their 
ship  should,  at  a  specified  time,  load  1,300  tons 
of  coal  in  the  River  Tyne,  to  be  carried  to  Havre 
for  the  plaintiff.  They  broke  their  contract, 
and  the  plaintiff  had,  in  consequence,  first,  to 
hire  other  vessels  at  an  advanced  fi-cight,  and, 
secondly,  to  buy  1,300  tons  of  coal  at  an  enhanced 
price.  He  was  unable,  according  to  the  custom 
of  the  colliery  trade  in  the  Tyne,  to  secure  a 
cargo  until  he  had  chartered  vessels  to  carry  it. 
The  plaintiff  having  sued  the  defendants  in 
respect  of  both  these  heads  of  damage,  they 
admitted  their  liability  to  pay  the  advanced 
freight,  but  denied  that  they  were  liable  for  the 
enhanced  price  of  the  coal.  At  the  trial  the  rise 
in  price  at  the  pit's  mouth  was  not  disputed ; 
but  it  was  not  directly  proved  that  there  had 
been  an  equivalent  rise  at  Havre : — Held,  that 
the  fact  of  the  plaintiff  having  |)aid  the  addi- 
tional price  was  prima  facie  evidence  of  damage 
to  that  extent,  and  entitled  him,  in  the  absence 
of  evidence  to  the  contrary,  to  recover.  Feather- 
ston  V.  Wilkinson,  8  L.  R.,  Ex.  122  ;  42  L.  J., 
Ex.  78  ;  28  L.  T.  448  ;  21  \\\  R.  422. 

Lost  of  Karket.]  —  The  carriage  of  goods 
by  ship  on  a  long  voyage  is  entirely  different 
fram  tne  carriage  of  goods  by  railway,  when 
they  may  be  expected  to  arrive  on  a  particular 
day  or  for  a  particular  market,  and  loss  of 
market  on  such  a  voyage  cannot  (in  the  ab- 
sence of  express  stipulation)  be  said  to  have 
been  within  the  contemplation  of  both  parties  at 
the  time  of  making  the  contract  so  as  to  be 
recoverable  as  damages  in  case  of  delay  in  the 
carriage.  The  Parana,  2  P.  D.  118 ;  36  L.  T. 
388  ;  25  W.  R.  596— C.  A. 

The  assignee  of  a  cargo  of  hemp  and  other 
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goods  instituted  a  cause  under  s.  6  of  the  Ad- 
miraltjr  Court  Act,  1861  (24  Vict.  c.  10),  against 
a  British  ship,  and  claimed  to  recover  damage 
for  a  breach  of  contract  resulting  from  unreason- 
able  delay  in  the  carriage  of  the  goods.  The 
shipowner  admitted  his  liability,  and  the  amount 
of  damage  was  referred  to  the  registrar,  assisted 
by  merchants,  to  report  upon.  The  registrar 
found  that  there  had  been  a  fall  in  the  market 
value  of  the  hemp  between  the  date  when  the 
ship  ought  to  have  delivered  her  cargo  and  the 
date  when  the  delivery  actually  took  place,  and 
reported  that  the  plaintiff  was  entitled  as  com- 
pensation for  the  delay  to  interest  at  5/.  per  cent, 
oil  the  invoice  value  of  the  hemp,  but  not  to  any 
further  compensation  for  loss  of  market.  On 
appeal  to  the  judge  of  the  Admiralty  Division  : 
— Held,  that  the  registrar  was  wrong,  and  that 
the  proper  measure  of  damage  was  the  difference 
between  the  market  value  of  the  hemp  when  it 
was  delivered  and  when  it  ought  to  have  been 
delivered ;  but,  on  appeal  to  the  Court  of  Ap- 
peal : — Held,  that  the  registrar's  decision  must 
be  restored,  and  that  the  plaintiff  was  not  en- 
titled to  any  claim  for  loss  of  market.    lb. 

Extent  of  LiabiUty  when  Ship  Sold— Yalae 
of  Ship  and  Freight.] — In  an  action  against  an 
owner  to  recover  damages,  in  consequence  of 
the  loss  of  goods  laden  on  board  his  ship,  the 
extent  to  which  he  is  liable,  where  the  com- 
pletion of  the  voyage  was  prevented  by  the 
improper  sale  of  the  ship,  is  her  value  at  the 
time  of  such  sale,  and  the  amount  of  freight  she 
would  have  earned  had  she  completed  her  voyage, 
and  not  the  amount  of  freight  as  calculated  at 
the  time  of  its  commencement.  Cdnnan  v.  Mea- 
hum,  2  Moore,  633  ;  1  Bing.  465. 

Loii  of  Fart  of  Goodi— Deterioration  of  Best] 

— In  the  absence  of  notice  of  the  consequences 
which  will  ensue  from  a  part  of  goods  shipped 
being  lost,  and  of  any  contract  express  or  implied 
Ui  be  answerable  for  such  consequences,  the 
shipper  of  such  goods,  on  a  part  b^ing  lost,  is, 
over  and  beyond  the  sum  necessary  to  replace  it, 
only  entitled  as  for  the  delay  to  receive  interest 
on  the  said  sum  till  payment,  even  though  the 
rust  of  the  goods  has  been  rendered  useless  till 
the  ix)rtion  lost  was  replaced.  JirltUh  Columbia 
and  Vancimvcrs  Island  Spar,  Lumber  and  Saw 
Mill  Company  v.  XvUlcthht,  .3  L.  R.,  U.  1'.  33U  ; 
37  L.  J.,  C.  P.  235 ;  18  L.  T.  291 ;  16  W.  R. 
1U16. 

Ininranoe  Folioy.]— Where  goods  destined  to 
a  foreign  port  are  captured  in  consequence  of  a 
deviation,  the  owners  of  the  goods  are  entitled  to 
recover  from  the  owners  of  the  ship  only  the 
])rime  cost  of  the  gowls,  together  with  the  ship- 
ping charges,  and  not  the  expense  of  effecting  a 
l>olicy  of  insurance  upon  them,  without  direct 
proof  that  the  goods,  at  the  time  of  the  loss, 
were  enhanced  in  value  beyond  their  first  price, 
to  the  amount  sought  to  be  recovered  for  insur- 
ance.    Parker  v.  James,  4  Camp.  112. 

Negleot  to  obtain  Foisesfion.]— Through  the 
negligence  of  a  pilot,  not  compulsorily  taken,  a 
vessel  got  aground  in  the  course  of  the  voyage, 
and  part  of  the  cargo  (rice)  was  thereby  damaged, 
and  other  parts  it  became  necessary  to  throw 
overboard.  The  vessel  subsequently  put  into 
the  Mauritius  for  repairs,  where  the  damaged 


portion  was  sold.  On  the  arrival  of  the  vessel 
at  her  port  of  discharge,  the  master,  who  was 
under  the  circumstances  entitled  to  land  and 
warehouse  the  cargo,  neglected  to  cause  it  to  be 
assorted,  and  also  wrongfully  refused  delivery  to 
the  consignee  : — Held,  that  the  consignee  was 
entitled  to  damages  for  the  goods  jettisoned  ; 
for  the  goods  sold  at  the  Mauritius ;  for  the  non- 
assortment  of  the  cargo  at  Liverpool ;  and  for 
the  loss  of  interest  occasioned  by  the  wrongful 
withholding  of  the  cargo.  In  estimating  the 
damages  for  non-delivery  of  cargo,  the  court  will 
not  taJce  into  account  that  the  consignee  might 
have  prevented  some  damage  if  he  had  availed 
himself  of  25  &  26  Vict.  c.  63,  ss.  70,  71,  to 
obtain  possession  of  his  cargo ;  that  privilege 
being  conditional  upon  the  consignee  depositing 
with  the  wharfinger  the  full  amount  claimed  by 
the  master.  Tlie  ^Wway,  12  L.  T.  57;  13 
W.  R.  296. 

e.  Jorlsdiotlon  of  Conrt  of  Admiralty. 

Under  24  ft  85  Yiot.  c.  10,  i.  6.]— The  court 
has  jurisdiction  only  where  the  breach  of  con- 
tract complained  of  has  been  committed  by  the 
ship  which  actually  brings  the  goods  into  a  port 
in  England  and  Wales.  The  Ironside*,  Lush. 
458  ;  31  L.  J.,  Adm.  129  ;  6  L.  T.  59. 

Where,  therefore,  a  part  of  goods  shipped  on 
board  vessel  A.  was  lost,  and  the  remainder  was 
transhipped  and  brought  into  an  English  port  on 
board  vessel  B. : — Held,  that  no  jurisdiction  was 
given  to  it  to  arrest  B.  to  satisfy  the  owner  of  the 
goods  lost.    lb. 

But  the  Court  of  Admiralty  has  jurisdiction 
over  a  claim  for  short  delivery  of  caiigo  as  per  bill 
of  lading,  in  a  British  port,  though  the  goods  not 
delivered  were  not  in  fact  carried  into  port.  Th-e 
Damiy,  B.  &  L.  112  ;  32  L.  J.,  Adm.  164  ;  9  L.  T, 
236. 

A  foreign  vessel  was  chartered  to  carry  coals 
on  the  charterer's  account  to  a  foreign  port,  and 
bring  home  to  England  a  return  caigo  of  timber  ; 
the  charterers  sued  the  ship  claiming  damages 
for  non-delivery  of  certain  coals  on  the  outward 
voyage,  and  for  the  improper  delivery  of  the 
timber  on  the  return  voyage  : — Held,  that  they 
were  not  entitled  to  sue  in  respect  of  the  non- 
delivery of  the  coals  abroad,  as  the  24  &  25  Vict. 
c.lO,  8.6,  did  not  give  the  Court  of  Admiralty  such 
juris Jictiun.  T/t/'  Ktusan^  B.  &;  L.  1  ;  32  L.  J., 
Adm.  97  ;  9  Jur.,  N.  S.  234. 

To  a  claim  for  damage  to  goods  imported, 
instituted  under  the  above  provision,  a  claim  of 
set-off  for  freight  due  under  the  bills  of  lading 
will  not  be  allowed.  The  Don  Pranciseo,  Lush. 
468  ;  31  L.  J.,  Adm.  14. 

For  what  Acti.] — The  words  ^*  goods  carried 
into  any  port  in  England,"  in  24  k,  25  Vict.  c.  10, 
s.  6,  do  not  mean  goods  imported  into  England 
exclusively.     I'Jie  liahia,  B.  &  L.  61. 

When,  therefore,  the  master  of  a  foreign  ship, 
having  a  cargo  consigned  from  New  York  to 
Dunkirk,  in  France,  put  into  Ramsgate,  and 
landed  the  cargo  and  refused  either  to  carry  it 
on  to  Dunkirk  or  to  give  delivery  to  the  owners 
at  Ramsgate : — Held,  that  for  such  breach  of 
duty  by  the  master  the  ship  could  be  sued  in  the 
Admiralty  Court.    lb. 

Upon  a  veudor  asserting  his  right  to  stop  in 
transitu,  the  master,  unless  aware  of  some  legal 
defeasance  of  such  right,  is  bound  to  deliver 
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the  goods  to  him,  and  his  refusal  to  deliver  con- 
stitutes a  breach  of  duty  for  which  the  ship  will 
be  liable.  Tim  Tigress,  B.  &  L.  38 ;  32  L.  J., 
Adm.  97  ;  9  Jur.,  N.  S.  361  ;  8  L.  T.  117 ;  11 
W.  R.  538. 

But  the  omission  by  'the  master  of  certain 
particulars  in  his  protest  is  not  a  breach  of  duty 
or  contract  on  the  part  of  the  shipowner  or  his 
servants,  so  as  to  give  the  owner  of  the  damaged 
goods  a  right  of  action,  even  if  such  omission  has 
been  made  from  improper  motives.  The  Santa 
Anna,  32  L.  J.,  Adm.  198. 

In  cases  brought  under  24  &  26  Vict.  c.  10,  s.  6, 
the  damages  will  be  referred  to  the  registrar 
and  merchants,  with  instructions  to  follow  the 
rules  of  the  courts  of  common  law  as  to  the 
measure  of  damage.  The  St.  Cloud,  B.  &  L.  4  ; 
8  L.  T.  54. 


13.  LiEK  ON  CABGO. 

By  Indoneei  of  Bill  drawn  againit  Cargo.]— 
B.  consigned  a  cargo  of  maize  to  0.  &  Co.,  for 
sale  by  them  on  a  joint  speculation  of  himself 
and  them,  and  he  drew  upon  them  against  the 
cargo  six  bills  of  exchange  for  sums  amounting 
to  1,5001.  He  wrote  them  a  letter  advising  them 
of  the  bills  and  sent  them  the  bill  of  lading  of 
the  cargo,  and  asked  them  to  protect  the  bills  on 
presentation.  They  replied  that  they  would  do 
so.  The  bills  of  exchange  were  on  the  face  of 
them  expressed  to  be  on  account  of  the  cargo.  B. 
afterwards  indorsed  three  of  the  bills  to  R.  &  Co. 
Before  the  bills  were  presented  to  0.  &  Co.  for 
acceptance  they  had  heard  that  B.  had  stopped 
payment,  and  when  the  bills  were  presented 
they  declined  to  accept  them  : — Held,  that  R.  & 
Co.  were  not  entitled  to  any  lien  upon  the  cargo 
as  against  0.  &  Co.  in  respect  of  the  three  bills 
indorsed  to  them.  Robey  Jjr  Co.'s  Perseverance 
Ironworks  v.  Oilier,  7  L.  R.,  Ch.  696  ;  27  L.  T. 
362  ;  20  W.  R.  956. 

Of  Agent  for  Ezpeniei.]  — A  vessel  having 
gone  ashore  with  a  cargo  on  board,  a  ship 
agent  was  put  in  possession  of  the  ship  and 
cargo  by  the  captain,  with  authority  from  the 
captain  to  do,  as  his  agent,  what  was  for  the 
benefit  of  all  concerned.  The  agent  did  work 
and  expended  money  in  discharging  the  cargo, 
and  brought  it  to  a  place  of  s«3ety,  where  he 
took  possession  of  it.  The  hull  broke  up  and 
became  a  wreck.  The  expenditure  by  the  agent 
was  not  for  the  purpose  of  enabling  the  ship- 
owner to  perform  his  contract  and  to  earn 
frcight,  but  was  an  extraordinary  expenditure  for 
the  purpose  of  saving  the  property  at  risk, 
namely,  the  cai'go  : — Held,  that  the  agent  had  a 
lien  on  the  cargo  for  his  charges  as  against  the 
owner,  though  such  charges  were  incurred  with- 
out authority  from  the  owner,  the  claim  being 
analogous  to  that  for  general  average  or  salvage. 
Hingston  v.  Wnidt,  1  Q.  B.  D.  367  ;  45  L.  J., 
Q.  B.  440 ;  34  L.  T.  181  ;  24  W.  R.  664. 

Authority  of  Agent  to  pay  Chargei  on  Cargo.] 

— Held,  also,  that  an  agent  to  whom  bills  of 
lading  are  handed  for  the  purpose  of  obtaining 
possession  of  the  cargo  of  a  stranded  vessel,  is 
Impliedly  authorized  to  bind  the  owner  by  an 
agreement  to  pay,  on  condition  of  the  cargo 
being  given  up,  charges  for  which  there  is  a  lien 
on  the  cargo.     Ih, 


When  Ooode  Loaded  nnder  Agreement 
Broker  and  without  Notice  of  Charterparty.] — ^A 
firm  of  brokers,  having  chartered  a  ship,advertised 
her  as  about  to  sail,  and  invited  shippers  to  send 
their  goods  by  her.  Under  the  charterparty, 
the  captain  was  to  have  an  absolute  lien  on  the 
cai^o  for  freight,  dead  freight  and  demairage. 
The  plaintiff,  who  had  no  notice  of  the  charter- 
party,  dealing  with  the  charterers  only,  sent 
some  tea  on  board,  to  be  carried  at  a  rate  of 
freight  agreed  upon  between  himself  and  the 
charterers.  Afterwards  the  charterers  were  nn- 
able  to  fin  the  ship,  and  so  to  carry  out  their 
contract  with  the  owner,  and  the  ship  accord- 
ingly did  not  sail.  No  bills  of  lading  for  the 
tea  had  been  signed,  and  the  captain  refused 
to  sign  them  unless  they  were  expressly  made 
subject  to  the  charterparty.  The  shipowner 
claimed  a  lien  on  the  t«a,  for  the  expenses  in- 
curred by  him  through  his  dealings  with  the 
charterers  : — Held,  that  he  had  no  such  lien,  the 
plaintiff  having  had  no  notice  of  the  charter- 
party,  and  there  being  nothing  to  put  him  on  in- 
quiry ;  and  the  tea  was  ordered  to  be  given  up 
to  the  plaintiff,  the  intended  carriage  thereof 
having  failed.  Peek  v.  Larsen,  12  L.  R.,  £q. 
378  ;  40  L.  J.,  Ch.  763  ;  25  L.  T.  580  ;  19  W.  R. 
1045. 

The  goods  of  a  shipper  in  a  general  ship  are 
not  affected  by  a  clause  in  a  charterparty  of 
which  he  has  no  notice  or  knowledge,  giving 
the  shipowner  a  lien  on  all  cargo  and  height 
for  ari-ears  of  hire  due  under  the  charterparty. 
Semble,  the  fact  that  no  bills  of  lading  were 
given  for  the  goods  makes  no  difference  In  this 
respect  as  to  the  rights  and  liabilities  of  the 
parties.  T.  hired  a  ship  from  M.,  and  by  the 
charterparty  gave  M.  a  lien  on  all  cargo  and 
freight  for  arrears  of  hire.  T.  advertised  the 
ship  as  a  general  ship,  and  gave  no  notice  of  the 
charterparty.  B.  shipped  goods  and  obtained  a 
receipt,  but  no  bill  of  lading.  The  hire  being  in 
arrears,  M.  detained  the  goods  of  B.  for  the 
whole  of  the  arrears : — Held,  that  M.  was  not 
entitled  to  detain  the  goods  of  B.,  and  that  B. 
was  entitled  to  damages  for  their  detention. 
TJie  Stomoimy,  51  L.  J.,  P.  27  ;  46  L.  T.  773  ;  4 
Asp.  M.  C.  529. 

Default  of  Owner  of  Goods.  ]^  If  a  shipowner 
is  prevented  from  carrying  the  cargo  to  its  desti- 
nation by  the  act  or  de&uLt  of  the  owner,  he 
has  a  possessory  lien  on  the  cargo  for  the  entire 
freight  and  for  contribution  to  any  general  aver- 
age expenses  incurred.  Cleary  v.  McAndreic, 
Cargo  ex  Galam,  B.  &  L.  167  ;  2  Moore,  P.  C.  C.^ 
N.  S.  216  ;  33  L.  J.,  Adm.  97  ;  10  Jur.,  N.  S.  477  ; 
9L.  T.  550;  12  VV.  R.  495. 

Landing  and  Warehousing  Cargo— Ezeeesiye 

Claim.] — Under  the  Merchant  Shipping  Act 
Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  s.  67, 
a  shipowner  may  land  goods  whenever  the  de- 
livery of  them  to  the  owner  within  the  proper 
time  has  been  prevented  by  the  force  of  circum- 
stances, whether  the  owner  of  the  goods  is  or  is 
not  to  blame.  Mledbrodt  v.  Fitzsimon,  The 
Encrgie,  6  L.  R.,  P.  C.  306  ;  44  L.  J.,  Adm.  26  ; 
32  L.  T.  579 ;  23  W.  R.  932. 

If,  on  landing  the  goods,  the  shipowner 
warehouses  them  under  a  stop  order  for  a  sum 
manifestly,  and  to  his  knowledge,  in  exce^ 
of  the  amount  of  his  lien,  such  conduct  is  equi- 
valent to  a  wrongful  detention  of  the  goods,  for 
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which  the  owner  of  them  may  bring  an  action. 
lb. 

A  fortiori  an  action  will  lie  against  the  ship- 
owner if,  on  payment  of  a  sum  due  for  aver- 
age by  the  owner  of  the  goods,  he  refuses  to 
r^ace  the  stop  order  to  the  amount  for  which 
he  then  has,  or  can  reasonably  claim,  a  lien. 
lb. 

Wliere  no  Statutable  Warehonsei.] — Semble, 
that  the  master  may  still  land  the  cargo  without 
losing  his  possession  and  control  over  it  (placing 
the  goods  in  a  warehouse  belonging  to  or  hired 
for  his  owners),  and  so  preserve  his  lien.  Mors- 
U'Blanch  v.  Wilson,  8  L  R.,  C.  P.  227  ;  42  L.  J., 
C.  P.  70  ;  28  L.  T.  416. 

For  Freight] — See  FBSiaHT,  infra. 


XV.    FREIGHT. 

1.  Nature  of. 

2.  Wh^n  Payable, 

a.  In  General. 

b.  On  Transhipment  of  Cargo. 

c.  Pro  rat&  itineris,  1432. 

d.  Capture,  1434. 

e.  Restraint  of   Princes    and    Prohibition, 

1434. 
/.  Injury  to  Goods  or  Short  Delivery,  1437. 
g.  Abandonment  and  Loss  of  Ship,  1440. 

3.  Payment, 

a.  To  whom. 

i.  In  General,  1443. 
ii.  On  Assignment,  1446. 
iii.  On  Mortgage,  1448. 

b.  By  whom  Payable. 

i.  Consignors  or  Consignees,  1451. 
ii.  Agents,  Factors,  or  Brokers,  1453. 
iii.  Assignees,  Appointees,  or  Indorsees, 
1454. 
e.  Time,  1458. 

d.  Manner. 

1.  Advance  of  Freight,  1459. 
ii.  Bills  of  Exchange,  1462. 
iii.  Other  Cases,  1463. 

e.  Rate  and  Amount,  1464. 

/.  Recovery  of  Over  Payment,  1472. 
g.  Tender,  1472. 
h.  Payment  Guaranteed,  1473. 
i.  Pleadings  in  Actions,  1473. 

4.  Lien  on  Cargo. 

a.  Creation  of,  1473. 

b.  Against  Charterers  or  Agents  with  Notice, 

1478. 

c.  Against  Indorsees  or  Assignees  of  Bills 

of  Lading,  1482. 

d.  Waived,  Suspended,  or  Lost,  1485. 

1.  Natube  op. 

AdmiiBlbilitj  of  Evidenoe  to  Explain.]— Evi- 
dence is  not  admissible  to  explain  the  meaning 
of  the  word  "  freight,**  which  is  not  an  ambiguous 
term.     Krall  v.  Burnett,  25  W.  R.  305. 

What  it  it.] — Freight  is  the  reward  payable  to 
a  carrier  for  the  safe  carriage  and  delivery  of 
goods.  It  is  payable  only  on  safe  carriage  and 
delivery.  If  the  goods  are  safely  carried,  the 
master  has  a  lien  on  the  goods  for  the  amount  of 
the  freight  due  for  such  carriage,  and  cannot  be 
compelled  to  part  with  the  goods  till  such  freight 


is  paid.  Kirchm-r  v.  Venws,  12  Moore,  P.  C.  0. 
361  ;  5  Jur.,  N.  S.  895  ;  7  W.  R.  465. 

Freight,  for  many  purposes,  is  considered  as 
part  of  the  ship,  inseparably  appurtenant  thereto. 
WmU  V.  Palmer,  7  C.  B.,  N.  S.  340  ;  6  Jur.,  N.  S, 
732. 

The  term  *^  freight,"  in  common  parlance,  is 
ambiguous,  and  may  mean  a  sum  of  money  to 
be  paid  at  all  events  upon  the  taking  of  goods  on 
bostrd  to  be  carried  on  a  voyage,  in  lien  of  the 
expectation  of  earning  freight  upon  the  contin- 
gency of  the  ship's  arrival.  Andrew  v.  Moor^ 
house,  6  Taunt.  435  ;  1  Marsh.  122. 


2.  When  Payable. 
a.  In  Oeneral. 

Legality.] — A  vessel  freighted  from  Dantzic 
to  London  was,  on  her  arrival,  and  after  a  de« 
livery  of  part  of  her  cargo,  seized  by  the  revenue 
officers  on  suspicion  that  she  was  not  Prussian 
built ;  the  Treasury  on  petition  ordered  the  ship 
to  be  restored  on  condition  that  the  cargo  should 
be  exported,  and  on  payment  of  50/.  as  a  satis- 
faction to  the  seizing  officers : — Held,  that  this 
was  sufficient  to  shew  that  the  voyage  was  illegal 
without  condemnation  ;  and  that,  although  the 
freighters  afterwards  accepted  and  exported  the 
cargo  according  to  the  terms  of  the  order,  the 
master  was  precluded  from  recovering  freight. 
Blanck  v.  Sollyj  1  Moore,  531 ;  Holt,  554. 

Completion  of  Voyage.] — Freight  cannot  be 
recovered  on  a  charterparty,  unless  the  stipulated 
voyage  has  been  actually  performed  ;  and  there 
is  no  implied  promise  to  pay  a  compensation  for 
carrying  goods  a  part  of  the  voyage,  unless  they 
arc  voluntarily  accepted  at  a  place  short  of  the 
port  of  destination.  Osgood  v.  Oroning,  2  Gamp. 
466. 

Freight  is  earned  by  the  carriage  and  arrival 
of  the  goods  ready  to  be  deliver^  to  the  mer- 
chant. Cargo  ex  Argos,  Oaudet  v.  Brovyn,  5 
L.  R.,  P.  C.  134  ;  28  L.  T.  745  ;  21  W.  R,  707. 

The  master  is  entitled  to  recover  his  freight,  if 
he  has  either  carried  his  cai*go  to  its  destination, 
or  if  he  has  been  precluded  from  carrying  it  by 
the  act  or  default  of  the  owner.  Cleary  v. 
Mc  Andrew,  Cargo  ex  Galam,  B.  &  L.  167 ;  2 
Moore,  P.  C.  C,  N.  S.  216  ;  33  L.  J.,  Adm.  97  ; 
10  Jur.,  N,  8.  477  ;  9  L.  T.  550  ;  12  W.  R.  495. 

The  whole  freight  is  payable  if  the  owner  of 
the  cargo  prevents  the  master  of  the  ship  from 
forwarding  the  goods  from  an  intermediate  port 
to  their  destination.  Tlie  Soblomstein,  3  L.  R., 
Adm.  293  ;  36  L.  J.,  Adm.  5 ;  15  L.  T.  393  ;  15 
W.  R.  591 ;  S,  P.,  Christy  v.  Row,  1  Taunt.  300. 

Although  freight  should  be  made  payable  by 
the  shipper  on  the  shipment  of  the  goods,  it  is 
not  merely  on  that  account  earned  without  a 
performance  of  the  voyage.  Mashitcr  v.  BuUvr, 
rCamp.  84  ;  8,  P.,  Clark  v.  Druisina,  1  Marsh. 
123. 

The  freight  upon  a  charterparty  is  not  earned 
until  the  unloading  and  delivery  of  the  whole 
cargo  has  been  completed.  Brown  v.  Tanner,  3 
L.  R.,  Ch.  597  ;  37  L.  J.,  Ch.  923  ;  18  L.  T.  624  ; 
16  W.  R.  882.  See  also  Metcalfe  v.  Britannia 
Ironworks  Company,  post,  col.  1434. 

b.  On  Transhipment  of  Oaiflro. 
Whole  Freight  Payable.]— The   freighter  of 
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gpods  on  which  freight  was  to  be  paid  on  de- 
li very  at  the  port  of  destination,  is  bound  to 
pay  the  whole  freight  originally  contracted  for, 
where  transhipment  has  been  found  necessary, 
and  the  goods  have  been  delivered  at  the  port  of 
destination,  although  the  master  consigned  the 
goods  under  fresh  bills  of  lading  in  the  second 
Yessel  to  his  own  agent,  and  the  freight  was  at  a 
much  lower  rate  than  that  originally  contracted 
for.  Shipton  v.  Thornton^  1  P.  &  D.  216  ;  9  A.  & 
E.  314. 

If  a  vessel  during  her  voyage  is  injured,  and 
is  compelled  to  put  into  a  port  of  refuge,  then, 
by  English  law,  the  master  is  not  bound  to  tran- 
ship. He  is  allowed  a  reasonable  time,  either  to 
repair  and  carry  on  or  to  tranship.  If  he  declines 
to  do  either,  he  may  be  called  upon  to  deliver 
without  payment  of  freight ;  but  before  a  reason- 
able time  has  elapsed  he  cannot  be  required  to 
deliver,  except  on  payment  of  full  freight  and 
waiver  thereof.  77/c  Bahia,  B.  &  L.  292  ;  11 
Jur.,  N.  S.  90 ;  12  L.  T.  146. 

Where  a  vessel  is  disabled  at  an  intermediate 
ix)rt,  the  master  is  allowed  a  reasonable  time  to 
i*e8hip  and  tranship  so  as  to  earn  his  freight. 
21ie  SobloMstein,  1  L.  R.,  Adm.  293 ;  36  L.  J., 
Adm.  5  ;  15  L.  T.  393  ;  15  W.  R.  591. 

German  Law — Yeiiel  Liable  to  Capture.] — By 

German  law,  if  a  vessel  is  liable  to  risk  of  cap- 
ture, either  party  may  withdraw  from  the  con- 
tract of  affreightment,  but  the  master  is  not 
obliged  to  part  with  the  cargo  or  to  tranship  it, 
unless  distance  freight,  as  well  as  all  other  claims 
of  the  shipowner  and  the  contributions  due  from 
the  cargo  for  general  average,  have  been  paid  or 
secured  : — Held,  that  a  demand  upon  the  master 
to  tranship  at  his  own  risk  and  expense  was  not 
such  a  compliance  with  the  German  law  as 
obliged  him  to  tranship.  The  Express^  3  L.  R., 
Adm.  597. ;  41  L.  J.,  Adm.  79  ;  26  L.  T.  956. 

Fraudulent  Contract  by  Kaeter.] — Merchants 
in  London  chartered  the  Planter  to  bring  a  cargo 
of  guano  to  this  country  at  a  freight  of  70*.  a 
ton.  Advances  to  a  considerable  amount  on  ac- 
count of  freight  were  made  by  the  agents  of  the 
charterers  to  the  captain  of  the  Planter  in  South 
Amenca.  After  the  guano  had  been  shipped,  the 
Planter,  in  consequence  of  sea  damage,  became 
incapable  of  pi-oceeding  on  her  voyage  ;  and  the 
agents  of  the  charterers  declining  to  take  upon 
themselves  the  transhipment  of  the  cargo  to  any 
other  vessel  for  the  purpose  of  its  being  conveyed 
to  its  destination,  C,  the  master  of  the  Planter, 
chartered  the  Alarm  for  that  purpose  in  his  own 
name,  and  took  a  bill  of  lading  from  the  plain- 
tiff, who  was  the  captain,  which  was  made  out 
to  him  as  the  shipper,  the  charterers  being  named 
therein  as  the  consignees  to  whom  the  guano  was 
to  be  delivered  in  this  country.  In  that  charter- 
party  C.  agreed  to  pay  the  same  amount  of  freight 
as  his  owners  had  stipulated  for  in  the  original 
charterparty ;  but,  by  a  private  agreement  be- 
tween himself  and  the  plaintiff,  he  stipulated, 
that  while  the  70*.  per  ton  should  be  required  of 
the  consignees  on  the  delivery  of  the  cargo,  the 
plaintiff  was  to  keep  only  40«.  per  ton  as  the  rate 
of  freight  as  between  him  and  C,  and  was  to 
hand  the  difference  over  to  C.  The  guano  having 
arrived  in  the  Alarm,  the  charterers  demanded 
to  have  the  cargo,  offering  to  pay  the  difference 
between  the  amount  of  freight  at  the  rate  which 
they  had  contracted  to  pay  by  the  original 


charterparty,  and  the  advances  which  their 
agents  in  South  America  had  made  to  the  captain 
of  the  Planter.  The  plaintiff  insisted  on  the 
payment  of  the  full  freight,  viz.,  70*.  per  ton. 
After  some  discussion,  the  guano  was  delivered 
to  the  charterers,  without  prejudice  to  the  lien 
of  the  plaintiff,  if  any,  for  freight : — Held,  first, 
that  the  contract  made  by  C.  when  he  chartered 
the  Alarm  must  be  considered  as  a  contract  en- 
tered into  by  him  on  behalf  of  his  owners,  and 
not  on  behalf  of  the  charterers.  Matthews  v. 
Gihhs,  30  L.  J.,  Q.  B.  55 ;  7  Jur.,  N.  S.  186  ;  3 
L.  T.  551 ;  9  W.  R.  200. 

Held,  secondly,  that  if  the  contract  was  entered 
into  by  C.  as  agent  of  the  charterers,  it  was  bad 
on  two  grounds  ;  first,  as  being  fraudulent,  and 
fraudulent  to  the  knowledge  of  the  plaintiff  ;  and, 
secondly,  as  being  beyond  the  limits  of  any  autho- 
rity which  C.  could  exercise  in  the  position  in 
which  he  was  placed,  and  therefore  the  charterers 
were  not  bound  by  it.    Ih, 


0.  Pro  ratA  itineria. 

Goods  Aocepted  at  Intermediate  Fort.] — A 
shipowner  has  no  claim  to  freight  pro  rat& 
itineris  peracti,  except  there  is  an  acceptance  of 
the  goods  by  the  shipper  at  the  shorter  destina- 
tion, such  that  the  law  will  imply  a  new  agree- 
ment for  freight  pro  ratal.  The  Newport ^  Swabey , 
335.    And  see  Osgood  v.  Groningy  ante^  col.  1430. 

No  freight  is  payable  if  the  owner  of  the  cargo 
is  compelled  against  his  will  to  take  the  cargo  at 
an  intermediate  port.  Tlie  Soblomstein,  1  L.  R, 
Adm.  293  ;  36  L.  J.,  Adm.  5  ;  15  L.  T.  393  ;  15 
W.  R.  691. 

To  sustain  a  claim  for  pro  rat&  freight,  there 
must  be  such  a  voluntary  acceptance  of  the  goods 
by  their  owner  at  an  intermediate  port,  as  to 
raise  a  fair  inference  that  further  carriage  of  the 
goods  was  dispensed  with.    lb. 

In  an  action  on  a  charterparty,  in  which  the 
defendant  covenanted  to  pay  so  much  for  freight 
for  "  goods  delivered  at  A.,"  freight  cannot  be 
recovered  pro  rat&  itineris  if  the  ship  is  wrecked 
at  B.  before  her  arrival  at  A.,  though  the  defen- 
dant accepted  his  goods  at  B.  Cook  v.  Jenningx^ 
7  T.  R.  381. 

Goods  Sold  at  Intermediate  Fort.] — Freight 
was  payable  by  the  terms  of  a  charterparty  upon 
delivery  of  cargo  at  the  port  of  destination.  The 
ship  meeting  with  sea  damage  from  heavy 
weather,  the  captain  at  an  intermediate  port 
justifiably  sold  part  of  the  cargo  shipped  by  the 
charterer,  inoitler  to  raise  funds  for  the  necessary 
repairs.  The  cargo  so  sold  realized  more  than  it 
would  have  done  if  carried  to  the  port  of  destina- 
tion. The  ship,  having  completed  her  repairs, 
proceeded  to  the  port  of  destination  with  the 
remainder  of  the  cargo.  A  general  average 
statement  was  afterwards  made  up,  under  which 
the  charterer  received  from  the  shipowner  the 
amount  realized  by  the  cargo  sold  at  the  inter- 
mediate port.  The  shipowner  claimed  from  the 
charterer  freight  pro  rat&  itineris  on  the  cargo  so 
sold  : — Held,  that  he  was  not  entitled  to  such 
freight.  Hopper  v.  JBumesSy  1  C.  P.  D.  137  ;  46 
L.  J.,  C.  P.  377  ;  34  L.  T.  528  ;  24  W.  R.  612. 

Where  goods  damaged  on  the  voyage  are 
landed  at  an  intermediate  port  and  sold  without 
the  assent  of  their  o^^er,  the  shipowners  are  not 
entitled  to  freight  pro  rat4  itineris.    Acatos  v. 
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Burns,  3  Ex.  D.  282  ;  47  L.  J.,  Ex.  566 ;  26 
W.  R.  624— C.  A. 

To  entitle  a  shipowner,  in  the  absence  of  a 
special  contract,  to  demand  pro  rat4  freight, 
where  the  goods  have  been  sold  at  an  interme- 
diate port  (being  so  much  damaged  as  not  to  be 
worth  forwarding),  it  must  be  shewn  that  the 
owner  of  the  goods  had  an  option  of  having  them 
sent  on  or  of  accepting  them  at  such  intermediate 
port.  Hill  V.  WiUon,  4  C.  P.  D.  329  ;  48  L.  J., 
C.  P.  764;  41  L.  T.  412. 

A  cargo  of  rice,  shipped  at  Batavia,  was  by 
the  bill  of  lading  to  be  delivered  at  Rotterdam 
to  the  plaintiff,  he  paying  freight  for  the  same. 
The  vessel,  having  encountered  a  hurricane,  was 
compelled  to  put  into  the  Mauritius,  where  the 
rice,  having  been  found  to  be  damaged  and  in  a 
state  of  rapid  putrefaction,  was,  of  necessity,  sold 
by  the  master,  who  acted  bona  tide,  but  without 
the  knowledge  of  either  the  shipper  or  shipowner : 
— Held,  that  no  freight  was  due,  either  for  the 
whole  voyage  or  pro  rata  itineris.  Vlierboom  v. 
C1iapm4in,  13  M.  &  W.  230 ;  13  L.  J.,  Ex.  384  ; 
8Jur.  811. 

Where  freight  was  to  be  paid  at  so  much  per 
ton,  on  a  right  and  true  delivery  of  the  homeward- 
bound  cargo,  from  Honduras  Bay  to  London,  and 
the  ship  and  cargo,  after  capture  and  re-capture, 
having  been  wrecked  at  St.  Kitt's,  into  which 
they  were  carried  by  the  re-captors,  a  sale  of  the 
cargo  was  directed  by  the  vice-admiralty  courts 
there,  on  the  application  of  the  master,  acting 
bona  fide  for  the  benefit  of  all  concerned,  but 
without  orders  from  any ;  and  the  proceeds  of 
the  sale  were  remitted  to  the  shipowners  : — Held, 
that  the  freighter  might  recover  such  proceeds  in 
an  action  for  money  had  and  received,  without 
allowing  freight  pro  rat&  itineris  ;  for  such  form 
of  action  is  only  a  waiver  of  any  claim  for 
damages  for  the  tortious  act,  taking  the  actual 
proceeds  of  the  sale  as  the  value  of  the  goods 
(subject  to  the  legal  consequences  of  considering 
the  demand  as  a  debt,  which  admits  of  a  set-off), 
but  does  not  recognize  the  right  of  the  vendor  so 
to  convert  the  goods.  And  here,  the  act  of  con- 
version (for  such  it  must  be  taken  to  be)  being 
made  by  the  master,  who  is  the  general  agent  of 
the  shipowners  (and  not,  as  in  Baillie  v.  Modig- 
liani,  6  T.  R.  421,  by  the  act  of  a  court  of  com- 
petent jurisdiction),  was  unlawful, and  discharged 
the  claim  of  the  shipowners  for  freight  pro  rata 
itineris.  Hunter  v.  Prinsep,  10  East,  378.  And 
see  Morris  v.  Robin stnif  5  D.  &  R.  35  ;  3  B.  &  C. 
196. 

Delivery  at  Fort  aa  near  ai  Ship  could  safely 
get.] — ^A  cargo  of  railway  bars  was  shipped  under 
a  charterparty  to  be  carried  from  a  port  in  Eng- 
land to  Taganrog,  in  the  Sea  of  Azof,  or  so  near 
thereto  as  the  ship  could  safely  get,  freight  to 
be  paid  in  London  against  certificate  of  right 
delivery  of  cargo.  On  the  arrival  of  the  ship,  on 
the  17th  of  December,  at  Kertch,  which  was  as 
near  as  she  could  then  get  to  Taganrog,  the  cap- 
tain found  the  sea  blocked  with  ice  till  the 
ensuing  spring  ;  and  he  proceeded  to  discharge 
the  cargo,  notwithstanding  the  opposition  of  the 
charterers'  agent.  By  the  bill  of  lading  the 
cargo  was  deliverable  at  Taganrog  to  a  Russian 
railway  company,  "  freight  and  other  conditions 
as  per  charterparty."  As  no  bill  of  lading  was 
produced  at  Kertch,  the  captain  placed  the  cargo 
in  charge  of  the  custom-house  authorities  ;  and 
they  on  the  27th  of  December  delivered  it  to  the 


agent  of  the  railway  company  on  his  producing 
a  written  authority  from  the  company,  together 
with  copies  of  the  charterparty  and  bill  of  lading, 
notwithstanding  the  captain's  claim  to  retain  it 
until  the  claim  was  paid.  The  agent  of  the  com- 
pany gave  a  written  acknowledgment  that  he 
had  received  the  caigo  on  the  power  of  the 
charterparty  and  bill  of  lading  passed  to  him  by 
the  railway  company.  The  ship  then  sailed  from 
Kertch.  The  shipowner  having  sued  the  char- 
terers for  freight : — Held,  first,  that  he  was  not 
entitled  to  full  freight,  as  the  delivery  at  Kertch 
was  not  a  delivery  within  the  charterparty. 
Metcalfe  v.  Britannia  Irimworks  Company^  2 
Q.  B.  D.  423  ;  46  L.  J.,  Q.  B.  443  ;  36  L.  T.  451  ; 
26  W.  R.  720— C.  A. 

Held,  secondly,  that  he  was  not  entitled  to 
freight  pro  rata,  as  no  new  contract  for  such 
freight  had  been  made.    lb, 

S:e  also  cases  under  next  sub-heads. 


d.  Capture. 

Sight  of  Owners.] — A  ship  bound  for  London, 
after  taking  in  her  cargo,  but  before  breaking 
ground,  was  cut  out  of  her  port  of  lading  in 
Jamaica  by  a  French  privateer  ;  but  was  after- 
wards recaptured  and  carried  into  another  port 
in  the  same  island,  where  the  cargo  was  sold  by 
order  of  the  Court  of  Admiralty,  for  the  benefit 
of  the  freighters  : — Held,  that  the  owners  of  the 
ship  were  not  entitled  to  any  part  of  the  freight, 
though  by  the  usage  of  the  trade  the  ship  was 
loaded  at  their  expense.  Curling  v.  Long,  1 
B.  &  P.  634. 

Covenant  by  charterparty  made  between  the 
master  of  the  ship  and  the  freighter,  upon  a 
voyage  from  Liverpool  to  Maranham,  and  thence 
back  to  L.,  that  the  freighter  should  pay  for  the 
freight  from  L.  to  M.  12U/.,  and  from  M.  to  L.  at 
the  rate  of  2 Jrf.  per  lb.  for  cotton,  which  should 
be  delivered  at  L.,  such  freight  to  be  paid  as  fol- 
lows, viz.  120/.  for  freight  of  the  outward  cargo 
to  M.,  and  as  much  cash  as  might  be  found  ne- 
cessary for  the  vessel's  disbursements  in  M.,  to 
be  advanced  by  the  freighter,  his  agents  or  as- 
signs, to  the  master  when  required,  free  from 
interest  and  commission,  at  the  current  exchange 
of  the  place,  and  the  residue  of  such  freight  to 
be  paid  on  delivery  of  the  cargo  in  L.  The  ship 
arrived  at  M.,  where  the  120Z.  outward  freight, 
and  also  192Z.  for  the  necessary  disbursements 
of  the  ship,  were  paid  or  advanced  by  the 
freighter  to  the  master ;  and  the  ship  received 
her  homeward  cargo  and  sailed  for  L.,  but  was 
lost  by  capture  : — Held,  that  the  freighter  was 
not  entitled  to  recover  back  the  192/.  J)e  Silvale 
v.  Kendall,  4  M.  &  S.  37. 


e.  Beetraint  of  Princes  and  Prohibition. 

Bestraint.] — If  a  ship  freighted  to  H.  is  pre- 
vented by  restraint  of  princes  from  arriving,  and 
the  consignees  direct  the  master  to  deliver  the 
cargo  at  G.,  and  accept  it  there,  he  may  main- 
tain an  action  upon  an  implied  contract  to  pay 
freight  pro  rata  itineris.  Christy  v.  Row,  1 
Taunt.  300. 

And  if  the  master  is  prevented  by  the  default 
of  the  consignees,  or  restraints  of  princes,  from 
delivering  the  whole  cargo  there,  he  will  be  en- 
titled to  freight  pro  rata  for  the  part  delivered. 
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Belay  —  B»to   Port]  —  A   charterparty 

made  between  English  merchants  at  Valparaiso, 
and  the  owners  of  a  Prassian  ship,  provided  that 
the  ship  should  proceed  and  deliver  cargo  at  a 
port  to  be  named  by  the  charterers  in  Great 
Britain,  or  on  the  continent  between  Havre 
and  Hamburg.  The  charterer  named  Dunkirk. 
On  the  arrival  of  the  ship  off  Dunkirk,  the 
master  was  informed  by  a  pilot  that  war  had 
commenced  between  Prussia  and  France.  The 
master  thereupon  took  the  ship  into  Dover,  and 
refused  to  deliver  the  cargo  without  payment  of 
fall  freight.  War  was  not  in  fact  declared 
until  three  days  afterwards  : — Held,  that  as  the 
port  named  by  the  charterer  was  an  unsafe  port, 
and  Dover  being  a  port  which  might  have  been 
named  within  the  terms  of  the  charterparty,  the 
owners  were  entitled  to  full  freight.  Duncan  v. 
JKotter,  The  Teutonia,  4  L.  R.,  P.  C.  171 ;  41  L.  J., 
Adm.  67  ;  26  L.  T.  48  ;  20  W.  R.  421  ;  8  Moore, 
P.  C.  C,  N.  S.  411. 

Detention.] — A  ship  let  to  freight  by  the 
month,  in  attempting  to  enter  a  blockaded  port 
by  order  of  the  freighters,  was  seized,  and  her 
cargo  condemned ;  but,  being  afterwards  re- 
leased, took  in  other  goods,  and  delivered  them 
to  the  freighters,  according  to  the  charter- 
party  : — Held,  that  there  was  no  suspension  of 
the  freight  during  the  detention  of  the  ship. 
Moorsom  v.  OreaveSj  2  Camp.  627. 

Beoalling  and  Sale.] — Under  an  agreement 
in  the  nature  of  a  charterparty,  whereby  the 
plaintiff  let  his  ship  to  freight  to  the  defendant 
on  a  voyage  from  Shields  to  Lisbon,  with  con- 
voy, the  freight  to  be  paid  on  right  delivery  of 
the  catgo ;  the  ship  having  sailed  from  Shields 
with  her  cargo,  and  joined  convoy  at  Ports- 
mouth ;  and,  after  being  detained  near  a  month 
off  Lymington,  her  sailing  orders  being  recalled 
by  the  convoy,  in  consequence  of  the  occupation 
of  Portugal  by  the  enemy  ;  and  the  defendant 
having  refused  to  accept  the  cargo  at  Ports- 
mouth, to  which  the  ship  returned,  it  was  un- 
loaded by  the  plaintiff,  after  notice  to  the  de- 
fendant, and  then  was  sold  by  consent  of  both 
parties,  without  prejudice  : — Held,  that  he  could 
not  recover  freigntpro  ratft,  or  demurrage.  Lid- 
dard  v.  LopeSj  10  East,  626. 

Embargo  taken  off— Continuing  Yojrage.] — If 

a  British  merchant  charters  a  Swedish  ship  on 
a  voyage  to  St.  Michael's  for  a  cargo  of  fruit, 
and  the  charterparty  contains  the  usual  excep- 
tion against  the  restraint  of  princes,  and  the 
ship  is  prevented  from  reaching  St.  Michael's 
within  the  fruit  season  by  an  embargo  laid  on 
Swedish  vessels  by  the  British  government,  the 
Swedish  owner  cannot,  by  proceeding  on  the 
voyage  after  the  embargo  is  taken  off,  entitle 
himself  to  recover  the  freight  against  the 
British  merchant.  Touteng  v.  Hubbard,  3  B. 
&  P.  291. 

Position  of  Blockading  Squadron.]— A  blockad- 
ing squadron  may  lawfully  be  at  any  distance 
convenient  for  shutting  up  the  port  blockaded, 
provided  it  does  not  obstruct  any  other ;  and  a 
ship  will  be  considered  as  guilty  of  a  wilful 
breach  of  the  blockade  which  actually  comes 
within  reach  of  capture  by  the  squadron,  if  the 
circumstances  were  such  that  a  prudent  man 
would  have  inquired  whether  that    were  the 


blockading  squadron,  although  the  captain  was 
actually  ignorant  of  its  being  so,  not  having  in- 
quired.   Naylor  v.  Taylor,^,  &  M.  205. 

Prohibition.] — A  ship  was  let  to  freight  for  a 
voyage,  to  take  out  a  small  cargo  of  lead,  and 
to  bring  home  a  return  cargo,  for  which  freight 
was  to  be  paid  at  eleven  guineas  per  ton  for  the 
whole  ship's  admeasurement.  If,  from  political 
circumstances,  she  should  be  unable  to  discharge 
her  cargo,  and  consequently  to  obtain  a  return 
cargo,  the  freighters  agreed  to  pay  a  gross  sum, 
less  than  the  amount  of  the  freight  per  ton  ;  the 
ship  being  prevented  from  dischai^ng,  and  the 
freighter  supplying  no  homewa^  cargo,  the 
master  took  in  goods  on  freight,  and  brought 
them  home  together  with  the  lead  : — Held,  that 
he  was  entitled  to  receive  the  gross  sum  stipu- 
lated, and  also  to  retain  the  freight  which  the 
ship  had  earned.  Bell  v.  Puller,  2  Taunt.  285  ; 
12  East,  496,  n. 

Upon  a  contract  to  fetch  a  cargo  of  com  from 
a  particular  place,  where,  on  arriving,  it  is  found 
that  the  government  has  prohibited  the  exporta- 
tion of  com,  freight  is  payable  though  the  ship 
returns  in  ballast,  after  staying  out  her  days  of 
demurrage.    Might  v.  Page,  3  B.  &  P.  296,  n. 


Knowledge  ot]— Where  the  plaintiff  by 


charterparty,  dated  the  1st  March,  let  to  the  de- 
fendant a  ship  to  freight,  and  by  its  terms  the 
plaintiff  was  to  carry  an  outward-bound  cargo 
of  goods  (not  prohibited  by  restraint  of  princes) 
from  Liverpool  to  Carolina  in  America,  and  to 
bring  back  a  cargo  of  rice  for  the  defendant,  he 
paying  freight  for  the  same  ;  and  the  plaintiff 
cleared  out  on  the  22nd  March  from  Liverpool 
with  a  cargo  of  salt,  and  on  the  22nd  May 
following  arrived  at  Carolina,  where  t^e  im- 
portation of  British  goods  was  prohibited  by  an 
order  issued  on  the  1st  March,  the  day  the 
charterparty  was  dated ;  and  also  a  further 
order  prohibiting  the  exportation  of  goods  to 
England,  so  that  the  plaintiff  could  not  unload 
the  salt  nor  bring  back  a  cargo  of  rice  : — Held, 
that  the  plaintiff  could  not  recover  for  freight 
homewards,  if  it  could  be  established  that  he 
knew  of  the  prohibition  at  the  time  of  the 
ship's  clearance  from  Liverpool.  Hedop  v. 
Jones,  2  Chit.  650. 

Back  Freight.]— A  ship  with  a  general 

cargo  sailed  from  London  for  Havre  with  some 
petroleum  on  board.  Under  the  bill  of  lading  the 
shipowner  was  to  deliver  the  petroleum  at  Havre, 
and  it  was  to  be  taken  out  by  the  defendant 
within  twenty-four  hours  after  arriving  at  Havre, 
or  ten  guineas  a  day  was  to  be  paid  for  demur- 
rage. On  the  ship's  arriving  at  Havre,  the 
authorities  of  the  port  made  the  captain  take 
her  away  in  consequence  of  the  petroleum  being 
on  board.  Thereupon  he  went  to  neighbouring 
ports,  but  was  not  allowed  to  stay  there.  Re- 
turning to  Havre,  he  discharged  his  general 
cargo,  and  no  bill  of  lading  having  been  pre- 
sented to  him,  and  no  application  having  been 
made  to  him  for  the  delivery  of  the  petroleum,  he 
brought  it  back  to  London.  On  the  shipowner 
claiming  freight,  back  freight,  demurrage  and 
expenses  : — Held,  that  he  was  entitled  to  freight, 
back  freight  and  expenses.  Freight  is  earned  by 
the  carriage  and  arrival  of  the  goods  ready  to  be 
delivered  to  the  merchant.  And  although  the 
petroleum  could  not  be  landed  at  Havre,  it  was 
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in  the  port  a  reasonable  timef  daring  which  the  | 
owner  might  have  received  it ;  and  the  freight 
was  accor(&igl7  earned.    Ca  rgo  ex  A  rgot^  GaiuLet 
V.  Br(*wn,  5  L.  R.,  P.  C.  134  ;  28  L.  T.  745  ;  21 
W.  R.  707.    Affirming  42  L.  J.,  Adm.  49. 

Where  no  application  for  deUvery  is  made,  the 
captain  may  land  and  warehouse  the  cargo  at 
the  expense  of  the  merchant ;  and  where  that  is 
forbidden  by  the  aathorities  of  the  port,  he  is  not 
justified  in  destroying  the  cargo  ;  but,  in  the  ab- 
sence of  advices,  he  may  take  it  to  such  a  place 
as  in  his  judgment  is  most  convenient  for  the 
merchant,  and  may  chai^ge  to  the  merchant  all 
expenses  properly  incurr^  ;  consequently,  here 
the  shipowner  was  entitled  to  back  freight  and 
expenses.  The  demurrage  and  the  expenses  in- 
curred  in  the  ineffectual  attempt  to  land  at  the 
neighbouring  ports  were  not  allowed,  but  were 
looked  on  as  part  of  the  expenses  of  the  voyage. 


f.  Injury  to  Goods  or  Short  Delivery. 

Coniignee  Aoeepting.] — If  the  consignee  of 
goods  accepts  any  benefit  by  the  carriage,  he 
cannot  defend  himself  from  the  payment  of 
freight,  on  the  ground  that  the  goods  have  been 
damaged  by  the  master  in  carrying  them,  though 
the  damage  exceeds  the  amount  of  the  freight. 
Shields  v.  Davis j  6  Taunt.  65  ;  4  Camp.  119. 

Effect  of,  in  Action  for  Freight  by  Ship- 
owner.]— Freight  is  recoverable  as  upon  a  right 
and  true  delivery  of  the  cargo  agreeably  to  the 
bills  of  lading,  upon  proof  of  having  delivered 
the  entire  number  of  chests,  for  which  bills  of 
lading  had  been  signed ;  though  it  appeared  that 
the  contents  of  the  chests  were  damaged  by  the 
negligence  of  the  master  and  crew  on  board,  in 
not  ventilating  them  sufficiently  ;  the  party  in- 
jured having  his  counter-remedy  by  action  for 
such  negligence.  Davidson  y.  OwynnSy  12  East, 
381. 

Where  the  master  and  freighter  of  a  vessel  of 
400  tons  mutually  agreed  in  writing,  that  the 
ship,  being  every  way  fitted  for  the  voyage, 
should  with  all  convenient  speed  proceed  to  St. 
Petersburg,  and  there  load  from  the  freighter's 
factors  a  complete  cargo  of  hemp  and  iron,  and 
proceed  therewith  to  London,  and  deliver  the 
same  on  being  paid  freight  for  hemp  5Z.  per  ton, 
for  iron  5».  a  ton,  one-half  to  be  paid  on  right 
delivery,  the  other  at  three  months  : — Held,  that 
the  delivery  of  a  complete  cargo  was  not  a  con- 
dition precedent ;  and  that  the  master  might 
recover  freight  for  a  shoi-t  cargo  at  the  stipulated 
rates  per  ton,  the  freighter  having  his  remedy  in 
damages  for  such  short  delivery.  Ritchie  v. 
Atkinson,  10  East,  295. 

If  a  shipper  of  goods  sustains  a  loss  by  reason 
of  the  misconduct  or  negligence  of  the  shipowner 
or  his  agents,  his  remedy  is  by  action,  and  he 
cannot  resist  payment  of  freight  on  the  ground 
that  the  goods  were  unfit  for  use  when  they 
arrived  at  the  port  of  destination.  Oarrett  v. 
Melhuish,  4  Jur.,  N.  S.  943. 

In  cases  of  short  delivery  under  a  bill  of 
lading,  a  deduction  may  be  made  from  the 
freight  of  such  proportion  of  the  freight  as  would 
have  been  payable  if  the  goods  had  been  de- 
livered, and  this,  even  though  the  freight  is 
lump  freight ;  but  the  value  of  the  goods  not 
brought  to  destination  may  not  be  deducted 
from  freight,  but  must,  if  necessary,  be  the  sub- 


ject of  a  separate  action.  The  Norway^  12  L.  T. 
57  ;  13  W.  R.  296. 

A  consignee  of  goods  under  a  bill  of  lading  has 
no  right  to  deduct  from  the  freight  payable  on 
delivery  of  goods  the  value  of  articles  which, 
though  mentioned  in  the  bill  of  lading,  turn  out 
not  to  have  been  put  on  board.  Meyer  v.  Dresser, 
16  C.  B.,  N.  S.  646  ;  33  L.  J.,  C.  P.  289  ;  10  L.  T. 
612  ;  12  W.  R.  983. 

The  whole  freight  named  in  a  bill  of  lading  is 
payable  to  the  shipowner  carrying  under  it, 
although  a  less  quantity  of  goods  than  the  quan- 
tity named  in  the  bill  of  lading  is  delivered,  if 
the  quantity  delivered  is  no  less  than  the  quantity 
received  by  the  shipowner.  Blanch^t  v.  PowelVs 
Llantivit  Collieries  Company,  9  L.  R.,  Ex.  74  ; 
43  L.  J.,  Ex.  50  ;  80  L.  T.  28  ;  22  W.  R.  490. 


Cuftom.]— This  being  the  general  law,  it 


cannot  be  altered  by  a  universal  practice  of  mer- 
chants, which  is  not  confined  to  any  particular 
place  or  trade,  to  have  the  value  of  such  goods 
deducted  from  the  freight.  Meyer  v.  Dresser, 
supra. 


Foreign   Law.]  —  By  French  law,  the 


whole  freight  is  payable  whether  the  whole 
quantity  named  in  the  bill  of  lading  is  carried  or 
not,  and  therefore,  in  the  case  of  a  bill  of  lading 
executed  in  France,  it  is  immaterial  whether  or 
not  the  shipowner  received  the  whole  quantity 
named  in  the  bill  of  lading.  Blanchet  v.  PowelVs 
Llantivit  Collieries  Company,  supra. 

The  law  of  a  foreign  country,  entitling  a  con- 
signee to  reduce  the  claim  against  him  for  freight 
by  the  value  of  goods  put  on  board  and  lost,  but 
which  amounts  to  an  allowance  by  way  of  set-off, 
and  not  to  an  extinguishment  of  the  cls£im  for 
freight,  is  matter  of  procedure  only,  and  there- 
fore does  not  apply  to  an  action  for  freight 
brought  in  this  country  against  the  consignee. 
Meyer  v.  Dresser,  supra. 

Charterer  cannot  Abandon  Ooodi  when 


Damaged.] — A  charterer,  whose  cargo  has  been 
damaged  by  the  fault  of  the  master  and  crew, 
so  as,  upon  arrival  at  the  port  of  discharge,  to 
be  worth  less  than  the  freight,  is  not  entitled  to 
excuse  himself  from  payment  of  freight  by  aban- 
doning the  cargo  to  the  shipowner.  Dakin  v. 
Oxley,  16  C.  B.,  N.  S.  646  ;  33  L.  J.,  C.  P.  115 ; 
10  Jur.,  N.  S.  655  ;  10  L.  T.  268  ;  12  W.  R.  557. 

Lamp  Freight— Fart  of  Cargo  Loit  by  Ferili 
of  Sea.] — A  charterparty  from  Riga  to  London 
provided  that  the  ship  should  load  a  full  and 
complete  cargo  of  lath-wood,  and  deliver  the 
same  on  being  paid  freight  as  follows  :  a  lump 
sum  of  3151.  There  was  the  usual  exception  of 
sea  risks,  and  the  freight  was  to  be  paid  half  on 
arrival  and  the  remainder  on  unloading  and 
right  delivery  of  cargo.  Part  of  the  cargo, 
loaded  in  accordance  with  the  charterparty,  was 
lost  by  perils  of  the  sea,  without  any  default  of 
the  master  or  crew  : — Held,  that  the  shipowner 
was,  on  delivery  of  the  remainder  of  the  cargo, 
entitled  to  the  full  sum.  Robinson  v.  Knights 
or  Knight,  8  L.  R.,  C.  P.  465 ;  42  L.  J.,  0.  P. 
211  ;  28  L.  T.  820 ;  21  W.  R.  683. 

Lou  by  Fire.] — By  a  charterparty  a  ship 


was  to  load  at  Colombo  or  Cochin,  from  the 
charterers'  agents,  a  full  and  complete  lading, 
and  proceed  to  London,  and  discharge  there, 
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fire  and  other  dangci-s  of  the  sea  excepted,  a 
lump  sum  freight  of  5,000/.,  to  be  paid  after 
entire  discharge  and  right  delivery  of  the  cargo 
in  cash  two  months  after  the  date  of  the  ship's 
report  inwards  at  the  custom-house.  Part  of  the 
cargo  loaded  in  accordance  with  the  charter- 
party  was  lost  by  fire,  without  any  default  of 
the  master  or  crew,  and  the  remainder  was  de- 
livered in  London  : — Held,  that  the  shipowner 
was  entitled  under  the  charterparty  to  the  full 
sum  of  OjOOOZ.  Merchant  Shipping  Company  v. 
Armitagc,  9  L.  R..  Q.  B.  99  ;  43  L.  J.,  Q.  B.  24  ; 
29  L.  T.  809— Ex.  Ch.  Affirming  29  L.  T.  97 ; 
22  W.  R.  11. 

Loii  of  Cargo  before  Delivery.]  —  Cement 
was  shipped  under  a  bill  of  lading  which  stipu- 
lated that  freight  should  be  paid  "  within  three 
days  after  arrival  of  ship,  and  before  delivery  of 
any  portion  of  the  goods."  The  ship  arrived  in  port 
with  the  cement  on  board,  but  was  within  the 
three  days,  in  consequence  of  an  accidental  fire, 
scuttled  with  a  view  to  the  saving  of  ship  and 
cargo  ;  and  on  her  being  raised  the  cement  was 
found  to  be  useless,  having  ceased  to  exist  as 
cement,  and  the  consignees  refused  to  accept  it 
or  to  pay  freight : — Held,  that  the  shipowners, 
not  being  ready  to  perform  their  part  of  the 
contract,  were  not  entitled  to  sue  for  freight. 
Dvthie  V.  Uilton,  4  L.  R.,  C.  P.  138  ;  38  L.  J., 
C.  P.  93 ;  19  L.  T.  285  ;  17  W.  R.  55. 

When  Payable  Fro  rati.] — In  case  of  a  loss 
at  sea,  freight  must  be  paid  only  in  proportion 
to  the  goods  saved,  and  the  part  of  the  voyage 
which  has  been  performed.  Luhe  v.  Lyde^  2 
Burr.  882  ;  1  W.  B.  L.  190. 


Kemorandam  of  Charter— Goniideration.] 


— A.,  owner  of  a  vessel,  took  in  a  cargo  at  Cal 
cutta,  to  be  carried  thence  to  St.  Petersburg, 
which  was  purchased  by  his  supercargo  on  his 
account ;  but  B.  &  Co.  advanced  26,000/.  towards 
such  purchase,  and  bills  of  lading  were  made 
out  by  the  captain,  stating   the  cargo  to  be 
shipped  by  B.  &  Co.  on  account  of  A.,  to  be  de- 
livered at  St.  Petersburg  to  B.  &  Co.'s  order,  or 
their  assigns.    The  words,  "he  or  they  paying 
freight,"  were  s:  ruck  out  of  the  bills  of  lading, 
which  were  iiidoraed  by  B.  &  Co.  and  trans- 
mitted to  the  defendants,  their  correspondents 
in  London.    Before  the  ship  sailed,  a  memoran- 
dum for  charter  was  entered  into  at  Calcutta, 
between    A.*s    supercargo    and    the    captain, 
whereby  it  was  agreed  that  the  ship  should  be 
despatched  with  a  cargo  for  St.  Petersburg,  to 
be  there  delivered  to  the  order  of  the  freighter, 
on  being  paid  freight  at  a  certain  rate  therein 
stipulated.    The  ship,  in  proceeding  on  the  voy- 
age, was  lost,  but  part  of  the  cargo  was  saved, 
and  sold  with  the  consent  of  the  captain  for 
13,000/.     The  defendants,  as  indorsees  of  the 
bills  of  lading,  applied  for  the  proceeds  of  the 
salvage,  which  had  been  previously  claimed  by 
the  plaintiffs,  as  agents  on  the  part  of  A. ;  and 
the  captain  also  claimed  a  lien  thereon  for  pro 
rata  freight ;  on  which  the  defendants  agreed 
by  letter  (if   the   plaintiffs    would    cause    the 
claims  of  A.  and  the  captain  to  be  withdrawn) 
to  be  accountable  to  them,  as  the  agents  of  A., 
for  whatever  might  appear  to  be  due  for  the 
pro  rat^  freight  the  ship  was  entitled  to,  agree- 
ably to  the  charterparty  entered  into  by  A.'s 
supercargo  and  the  captain.    In  pursuance  uf^ 


this  agreement  these  claims  were  withdrawn, 
and  the  defendants  received  the  amount  of  the 
salvage,  and  then  refused  to  pay  the  pro  ratd. 
freight,  as  the  instrument  entered  into  at  Cal- 
cutta was  merely  a  memorandum  for  charter ; 
and  insisted  that  there  was  no  consideration  for 
the  defendants'  promise.  But,  in  an  action  for 
non-payment  of  the  pro  ratft  freight  under  the 
agreement : — Held,  that  the  plainti&  were  en- 
titled to  recover,  as  the  defendants  were  aware 
of  the  circumstances  which  had  happened  before 
the  agreement  was  entered  into.  ThorfUon  v. 
Fairlie,  2  Moore,  397  ;  8  Taunt.  354. 


Beloading  and  Continuing  Voyage.]— A 


ship  was  chartered  from  London  to  B.,  there  to 
deliver  her  cargo,  reload,  and  proceed  to  a  port 
between  G.  &  A.;  freight  for  voyage  out  and 
home,  1,300/.,  if  delivered  at  G.,  in  S.,  London  or 
Liverpool ;  200/.  to  be  paid  in  London  on  the 
vessel  s  departure,  the  remainder  on  final  de- 
livery of  the  homeward  cargo.  The  ship  pro- 
ceeded to  B.,  delivered  her  cargo  there,  and 
sailed  again  with  a  cargo  of  hides,  which  the 
charterers  consigned  to  G.  At  F.,  the  ship  and 
about  one-third  of  the  hides  were  lost.  The 
vice-consul  of  F.,  acting  on  behalf  of  the  char- 
terers, at  the  request  of  the  captain  of  the  ship, 
transmitted  the  residue  of  the  hides,  by  another 
vessel,  to  the  consignees  of  the  charterers  at  G., 
where  they  were  accepted,  and  the  freight  from 
F.  to  G.  paid  by  the  charterers  :— Held,  that  the 
plaintiff  was  not  entitled  to  the  1,300/.  freight ; 
that  he  was  not  entitled  pro  ratd.  itineris  for 
freight  to  B.,  or  from  F.  to  G.,  but  that  he  was 
entitled  to  freight,  pro  rat&,  from  B.  to  F. 
Mitchell  V.  DaHhe:,  2  Scott,  771  ;  2  Bing.  N.  C. 
555  ;  1  Hodges,  418. 

AT.  Abandonment  and  I<os8  of  Ship. 

Loii  of  Ship  —  Freight  Payable  at  fixed 
Periodi.] — A  ship  employed  by  a  charterparty 
on  both  an  outward  and  a  homeward  voyage  at 
so  much  per  month,  and  which  was  lost  in  the 
homewanl  voyage,  was  held  to  have  earned  the 
freight  due  for  the  outward  voyage.  Machrtll 
V.  Simttnd,  2  Chit.  666. 

The  freight,  being  reserved  at  so  much  per 
month,  was  earned  at  the  end  of  each  month, 
although  the  stipulated  time  of  payment  was 
from  four  months  to  four  months,  and  the  ship 
was  lost  at  the  end  of  fourteen  months.  Hare- 
lock  V.  GeddeSj  10  East,  555. 

By  a  charterparty  the  freighter  covenanted  to 
pay  to  the  owner  freight  at  and  after  the  rate  of 
so  much  per  ton  per  month,  for  the  term  of  six 
months  at  least,  and  so  in  proportion  for  less 
than  a  mouth,  or  for  such  further  time  than  mx 
months  as  the  ship  might  be  detained  in  the 
service  of  the  freighter,  until  her  final  discharge, 
or  until  the  day  of  her  being  lost,  captured,  or 
last  seen  or  heard  of  ;  such  freight  to  be  paid  to 
the  commander  of  the  ship  in  manner  following, 
viz.,  so  much  as  might  be  earned  at  the  time  of 
the  arrival  of  the  ship  at  her  first  destined  port 
abroad,  to  be  paid  within  ten  days  next  after 
her  arrival  there,  and  the  remainder  of  the 
freight  at  specified  periods : — Held,  that  this 
constituted  one  entire  covenant,  and  that  the 
arrival  of  the  ship  at  her  first  destined  port 
abroad  was  a  condition  precedent  to  the  owner's 
right  to  recover  any  freight ;  and  that  the  ship 
having  been  lost  on  her   outward  voyage,  the 
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owner  was  not  entitled  to  recover  freight  at  so 
much  per  calendar  month  to  the  day  of  the  loss. 
Gibbon  v.  Mendez,  2  B.  &  A.  17. 

Abandonment— Effect  of  on  Freight.]— By  the 
abandonment  of  a  ship  by  its  crew  daring  a 
voyage,  without  any  intention  to  retake  posses- 
sion, a  right  is  given  to  the  owner  of  cargo  on 
board  to  treat  the  contract  of  affreightment  as  at 
an  end,  A  ship  with  a  cargo  of  resin  in  barrels,  on 
a  voyage  from  America  to  Rotterdam,  was,  owing 
to  the  perils  of  the  sea,  abandoned  by  her  crew 
off  the  American  coast.  She  was  afterwards 
saved  by  another  vessel,  and  brought  with  her 
cargo  by  the  salvors,  into  a  port  in  England, 
and  there  arrested  in  an  action  for  salvage  by 
her  salvors.  Before  the  shipowner  had  released 
the  ship  or  cargo,  the  owners  of  the  cargo 
applied  for  and  obtained  from  the  Admiralty 
Court  an  order  for  the  release  of  the  cargo  to 
them  without  payment  of  any  freight,  upon 
their  giving  bail  to  the  salvors  : — ^Held,  that  the 
cargo  owners  were  entitled  to  treat  the  contract 
of  affreightment  as  at  an  end,  and  that  therefore 
the  order  of  the  Admiralty  Court  was  rightly 
made.  The  Cito,  7  Adm.  D.  5  ;  61  L.  J.,  Adm.  1 ; 
45  L.  T.  663  ;  30  W.  R.  836 ;  4  Asp.  M.  C.  468 
— C.  A. 

Cargo  Beioned  by  Salvors.] — ^A  barque 

bound  from  Charleston  with  a  cargo  of  cotton, 
shipped  under  bills  of  lading  for  Bremen, 
the  dangers  of  the  seas  excepted,  was  aban- 
doned in  the  English  Channel  in  consequence 
of  damage  received  in  a  collision,  and  was 
taken  possession  of  as  a  derelict  by  salvors, 
who  towed  her  into  an  English  port,  and  there 
placed  her  in  safety.  To  recover  salvage  re- 
ward for  their  services  the  salvors  promoted 
causes  of  salvage  in  the  High  Court  of  Ad- 
miralty against  the  barque,  her  cargo,  and 
freight,  and  caused  her  and  her  cargo  to  be 
arrested  at  the  port  to  which  they  had  so  towed 
her.  Under  an  order  of  unlivery  obtained  in 
oae  of  these  causes  the  cargo  was  unladen  and 
found  to  be  much  damaged  by  sea  water,  and  on 
the  application  of  some  of  the  salvors,  and  with 
the  consent  of  the  cargo  owners,  but  contrary  to 
the  wishes  of  the  owners  of  the  ship,  who  offered 
to  give  bail  and  carry  the  cargo  on  to  Bremen, 
the  court,  considering  that  a  ^e  would  be  for 
the  benefit  of  all  interested,  decreed  that  the 
cai'go  should  be  sold,  but  reserved  all  questions 
of  freight.  Pleadings  as  to  freight  were  after- 
wards entered  into,  and  the  shipowners  claimed 
to  be  paid,  out  of  the  proceeds  of  the  cargo  in 
the  r^;iBtry,  the  full  amount  of  the  freight 
stipulated  to  be  paid  on  delivery  of  the  cargo  at 
Bremen : — Held,  that  under  the  circumstances 
the  shipowners  were  not  entitled  to  any  freight. 
The  Kathleen,  4  L.  R.,  Adm.  269  ;  43  L.  J.,  Adm. 
39  ;  31  L.  T.  204  ;  23  W.  R.  350. 

Bight  of  Underwriters.] — When  on  the 

abandonment  of  a  ship  on  the  voyage,  the  cargo  is 
taken  to  its  destination  in  another  vessel  hired 
by  the  captain,  the  underwrit-ers  of  the  ship  are 
not  entitled  to  the  freight  due  on  the  delivery 
of  the  cargo.  Hickie  v.  Rodocaruiohi,  4  H.  &  N. 
456 ;  28  L.  J.,  Ex.  273  ;  6  Jur.,  N.  S.  550  ;  7 
W.  R.  546, 

A  shipowner  loaded  his  ship,  which  was  bound 
for  Liverpool,  with  goods  on  his  o^vn  account, 
and  he  insured  the  ship  and  the  freight  of  the 
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goods  by  distinct  insurances.  The  ship  was 
stranded  at  S.,  on  the  English  coast,  twenty  miles 
from  Liverpool.  The  shipowner  abandoned  the 
ship  to  the  insurers  on  the  ship.  After  the  aban- 
donment the  shipowner,  at  his  own  expense,  had 
a  part  of  his  goods  taken  out  and  conveyed  by 
lighters  to  Liverpool,  and  he,  at  his  own  expense, 
procured  assistance,  by  which  the  ship,  with  the 
remainder  of  his  goods  on  board,  was  brought  to 
Liverpool.  Afterwards  the  assurers  accepteid  the 
abandonment.  On  the  assured  claiming  for  the 
loss  of  the  ship  from  the  assurer,  the  assurer 
claimed  credit  for  the  freight  of  the  goods  of  the 
shipowner : — Held,  that  nothing  in  the  nature  of 
freight  for  the  carriage  of  the  shipowner's  goods 
to  S.  passed  to  the  abandonees ;  but  that  they  were 
entitled  to  an  allowance  for  the  carriage  of  the 
part  of  the  goods  from  S.  to  Liverpool  in  the 
ship,  after  the  abandonment,  to  be  estimated  at 
the  current  rate  of  freight,  as  if  brought  from 
Liverpool  by  another  ship.  3IiUer  v.  Wood/all, 
8  El.  &  Bl.  493  ;  27  L.  J.,  Q.  B.  120  ;  4  Jur.,  N.  S. 
302. 

Contract    with    Several    Companiei.]  —  The 

plaintiffs  shipped  goods  at  Liverpool  on  board 
the  defendants^  sMp,  to  be  carried,  as  stated 
by   the    bill   of    lading,   "^via    Colon    (Aspin- 
wall)  and    Panama    to    San    Francisco;    that 
is  to  say,  by  arrangement  between  the  West 
India   and    Pacific    Steamship    Company,   the 
Panama   Railway    Company,   and  the    Pacific 
Mail  Steamship  Company,  to  be  carried  to  Colon 
(Aspinwall)  by  the  packets  of  the  West  India 
and  Pacific  Steamship  Compauy,  from   Colon 
(Aspinwall)  to  Panama  by  the  Panama  Railroad 
Company,  and  thence  to  the  port  of  destination , 
by  the  Pacific  Mul  Steamship  Company  .... 
freight  and  primage  to  be  considered  as  earned, 
ship  lost  or  not  lost ; "  the  freight  being  14/.  6g, 
per  ton,  payable  in  Liverpool.  The  whole  f feight 
at  the  aforesaid  rate  was  paid  to  the  defendants* 
agent  at  Liverpool,  and  the  bill  of  lading  was 
signed  by  him  "  for  the  service  from  London  to 
Colon  (Aspinwall),"  and  by  the  agent  of  the  two 
other  companies  "for  the  service  from  Colon 
(Aspinwall)  to  San  Francisco."     The  private 
arrangement    entered  into   between  the  three 
companies  for  the  division   of   the  freight  be- 
tween themselves  was  set  forth  in  the  case, 
to  which  was  added  also  a  copy  of  the  hand- 
book published  by  the  defendants  containing 
the  rates  of  freight  charged  for  the  carriage 
of   goods   from    Liverpool    to    Colon    (Aspin- 
wall), to  Panama,  and  to  San   Francisco,  but 
not  the  charges  for  conveyance  from  oue  to 
another  of  the  three  last-mentioned  places.    The 
ship  having  sailed  from  Liverpool,  was  lost  with 
all  her  cargo,  before  reaching  Colon  (Aspinwall), 
and  the  defendants,  after  receiving  notice  of  the 
loss,  paid  over  to  the  two  other  companies  their 
proportion  of  the  freight,  which  had  been  paid 
by  the  plaintiffs.    The  plaintiffs  having  brought 
an  action  against  the  defendants  for  money  had 
and  received  to  recover  the  proportion  of  freight 
so  paid  over  to  the  two  other  companies,  viz., 
for  the  carriage  of  the  goods  from  Colon  (Aspin- 
wall) to  Panama,  and  from   Panama  to  San 
Francisco : — Held,  that  the  bill  of  lading  formed 
one  contract  between  the  plaintiffs  and  the  de* 
fendants,  for  the  conveyance  of  the  groods  from 
Liverpool  to  San  Francisco,  for  one  entire  con- 
sideration, viz.,  the  amount  of  freight  paid,  and 
not  several  contracts  between  the  plaintiffs  and 
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each  of  the  companies;  and  there^re  as  the 
consideration  for  which  the  freight  was  paid  had 
not  wholly  failed,  the  plaintiffs  ooald  not  main- 
tain the  action  against  the  defendants.  Greereg 
V.  fFest  India  and  Pacific  Steamship  Company, 
22  L.  T.  615— Ex.  Ch. 

Charterers  absolved  from  Loading— Insuranee.] 
—-By  a  charterparty,  which  contained  the  excep- 
tions of  dangei-s  and  accidents  of  navigation,  the 
vessel  was  to  proceed  with  all  convenient  speed 
from  Liverpool  to  Newport,  and  there  load  a 
cargo  of  iron  rails  for  San  Francisco,  and  the 
freight  was  to  be  paid  on  right  delivery  of  the 
cargo.  The  vessel  duly  proceeded  on  her  voyage 
from  Liverpool  to  Newport,  but  before  arriving 
there  she  took  the  rocks  at  Carnarvon  Bay.  She 
was  ultimately  got  off  the  rocks,  and  though  the 
damage  she  sustained  was  not  such  as  to  consti- 
tute a  total  loss,  either  actual  or  constructive,  the 
time  necessary  for  getting  her  off  and  repairing 
her  so  as  to  be  a  cargo-cariy ing  ship,  was  so  long 
as  to  put  an  end,  in  a  commercial  sense,  to  the 
commercial  speculation  entered  upon  by  the  ship- 
owner and  the  charterers,  and  the  latter  accord- 
ingly abandoned  the  contract  and  hired  another 
vessel,  by  which  they  forwarded  the  rails  to  San 
Francisco : — Held,  by  a  majoritv  of  the  court, 
that  under  these  circumstances  there  was  a  total 
loss  of  chartered  freight  by  perils  of  the  sea  within 
the  meaning  of  a  policy  of  insurance  on  chartered 
freight  on  the  voyage.  Jackson  v.  Union  Marine 
Insurance  Company ^  8  L.  R.,  C.  P.  572  ;  42  L.  J., 
C.  P.  284  ;  22  W.  R.  79. 

3,  Payment, 
a.  To  'Whom. 
1.  In  General, 

Haiter.] — The  master  has  a  special  pro- 
perty in  the  vessel,  and  may  declare  for  the 
freight  of  goods  as  carried  in  his  vessel,  though 
he  is  not  owner.  Shields  v.  DaviSj  6  Taunt. 
65. 

A  captain  with  whom  a  contract  is  made  in 
his  own  name  may  sue  for  freight  under  it. 
Seeger  v.  Duthrie,  8  C.  B.,  N.  S.  46 ;  29  L.  J., 
C.  P.  253  ;  6  Jur.,  N.  S.  1096.  Affirmed,  8  C.  B., 
N.  S.  72  ;  30  L.  J.,  C.  P.  65  ;  7  Jur.,  N.  8.  239  ; 
9  W.  R.  166— Ex.  Ch. 

Where  the  master  covenanted  to  proceed  with 
goods  from  London  to  Tangiers,  "  there  to  apply 
to  the  correspondents,  factors,  or  agents  of  the 
charterer  for  orders,  whether  he  was  to  proceed 
to  St.  Lucar  or  Cadiz  ;  and  that,  pursuant  to  the 
orders,  he  would  make  a  right  and  true  delivery 
to  the  correspondents,  factors,  or  agents  of  the 
charterer  agreeably  to  bills  of  lading ;  and  the 
charterer  covenanted  that  he  would  pay  to  the 
master  immediately  on  a  right  and  true  delivery 
of  the  cargo,  in  full  for  the  freight  of  the  ship, 
at  a  certain  rate  in  sterling  money ;  and  after- 
wards bills  of  lading  were  signed  and  delivered, 
making  the  cargo  deliverable  at  Tangiers  and 
St.  Lucar,  to  P.  (the  charterer's  agent  at  Tangiers), 
or  his  assigns,  he  or  they  paying  freight  for  the 
goods  so  much  in  sterling  money,  at  the  current 
exchange  at  Cadiz  on  London  ;  and  the  master 
was  ordered  by  P.  at  Tangiers  to  deliver  the 
cargo  at  Cadiz  (by  which  it  was  averred  that  the 
master  was  prevented  from  delivering  the  same 
to  any  of  the  correspondents,  factors,  or  agents 
of  the  charterer  at  Tangiers  or  St.  Lucar  agree- 


ably to  the  bills  of  lading),  and  did  deliver  it  at 
Cadiz,  to  the  agent  of  the  defendant  in  that 
behalf,  according  to  the  charterparty ;  the 
master,  who  had  received  the  freight  from  the 
agent,  on  delivery  of  the  cargo  to  him,  was  held 
entitled  to  recover  it  from  the  charterer.  Shep- 
herd V.  Be  Bemales,  13  East,  665. 

Obl%ee  of  Bottomry  Bond.]— The  receipt  of 
freight  by  the  obligee  of  a  bottomry  bond  is,  in 
law,  a  receipt  of  it  by  the  shipowner,  whose 
master  has  given  that  bond  in  discharge  of 
expenses  incuri^  in  the  necessary  repairs  of  the 
ship.  Benson  v.  Chapman^  2  H.  L.  Cas.  696  ; 
8  C.  B.  950  J  13  Jur.  969. 

Haeter  or  Shipowner.] — ^Where  a  master 
entered  into  a  contract  of  affreightment,  not 
under  seal,  and  the  shipper  agre^  to  pay  the 
freight  at  the  end  of  the  voyage  by  a  bill  at  two 
months,  without  saying  to  whom  : — Held,  that 
the  owner  was  entitled  to  receive  the  freight, 
without  the  intervention  of  the  master,  and  that 
the  freighter  was  not  liable  to  the  captain  upon 
the  contract,  after  he  had  paid  the  owner.  Atkin' 
son  V.  Cotesioorth,  5  D.  &  R.  552  ;  3  B.  &  C.  647 ; 
1  0.  &  P.  339. 

Agent  of  Ship's  Husband.]— Freight  to  be 
earned  by  a  ship  on  a  homeward  voyage  belongs 
to  the  shipowner,  so  that  an  agent  employed  by 
a  ship's  husband  to  obtain  a  charterparty,  has 
no  authority  to  cause  it  to  be  paid  to  himself, 
for  the  purpose  of  setting  it  off  against  a  debt 
due  to  him  from  the  ship's  husband.  Walshe  v, 
Provan,  8  Ex.  843 ;  1  C.  L.  R.  823 ;  22  L.  J., 
Ex.  355. 

Third  Party.] — ^Where  the  bill  of  lading  pro- 
vides that  freight  shall  be  payable  to  a  third 
party,  M.,  and  not  to  the  6hipowner,payment for 
freight  to  the  master  or  shipowner  affords  no 
answer  to  an  action  by  M.  in  the  name  of  the 
shipowner  for  non-payment  of  freight.  Kirch' 
ner  v.  Vemts^  12  Moore,  P.  C.  C.  361  ;  5  Jur., 
N.  S.  395 ;  7  W.  R.  465. 

Agreement  as  to  Joint  Adventnre — ^Aaiign- 
ment.] — The  plaintiffs,  who  were  shipowners, 
having  offered  their  vessel  for  hire  -to  the 
defendants,  the  latter  objected  to  take  it,  on 
the  ground  of  its  being  too  large,  whereupon 
the  plaintiffs  offered  to  take  haU  the  ship,  as 
adventurers,  in  partnership  with  the  defendants. 
It  was  then  arranged  that  a  charterparty  should 
be  executed  by  the  plaintiffs  and  the  defendants, 
and  that  an  agreement  as  to  the  adventure 
should  be  signed  by  A.,  the  plaintiffs'  clerk,  as 
their  agent,  and  a  memorandum  of  guarantee 
should  be  signed  by  the  plaintiffs,  the  same  to 
be  one  transaction.  The  agreement  stated  that 
the  trading  cargo  should  be  upon  the  joint 
account  and  risk  of  the  defendants  and  A.,  and 
that,  after  payment  or  deduction  of  the  freight, 
the  profit  or  loss  should  be  borne  and  received, 
or  paid  by  the  parties  in  equal  moieties.  The 
plaintiffs,  by  the  memorandum  of  guarantee, 
guaranteed  A.  from  all  losses  and  expenses  hap- 
pening in  the  course  of  such  trading.  The  plain- 
tiffs being  indebted  to  D.  &  Co.,  subsequently 
deposited  the  charterparty  with  them  as  a  secu- 
rity, with  an  indorsement  upon  it  directed  to 
the  defendants,  and  requiring  them  to  pay  the 
amount  of  what  was  due  to  D.  &  Co.    Notice 
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of  this  was  afterwards  giyen  to  the  defendants. 
The  action  was  broaght  by  D.  &  Co.  to  recover 
the  freight  due  under  the  charterparty  : — 
Held,  that  the  defendants  were  bound  to  pay 
freight  to  the  shipowners,  and  that  the  parties 
were  then  to  bear  and  receive  equally  the  loss 
:and  profit  of  the  adventure.  Boyd  v.  Mangles, 
3  Ex.  387  ;  18  L.  J.,  Ex.  273.  See  Mangles  v. 
Dixon,  3  H.  L.  Ca.  702. 

Privity  of  Contract.]— Messrs.  G.,  who  were 
merchants  in  Spain,  entered  into  a  charterparty 
with  the  master  and  captain  of  a  vessel,  bsing, 
at  that  time,  at  a  port  in  Spain,  and,  by  the 
lierms  of  the  charterparty,  it  was  agreed  that 
the  vessel  should  load  a  complete  cargo  of  flour, 
the  captain  to  sign  bills  of  lading  at  more  or 
less  freight  without  prejudice  to  the  agreement ; 
and  the  vessel  was  to  proceed  with  her  cargo  to 
Liverpool,  and  deliver  the  same  on  payment  of 
-the  freight  in  a  lump  sum  of  lOOZ.  Messrs.  G. 
loaded  the  vessel  with  1,350  sacks  of  flour,  and 
consigned  the  same  to  L.  de  B.,  in  England. 
P.  put  on  board  500  sacks,  for  which  the  master 
-gave  a  bill  of  lading,  in  which  it  was  stated 
that  he  would  deliver  the  same  in  the  name  of 
P.  to  the  defendants,  **  paying  him  freight  ac- 
<M)rding  to  contract  with  Messrs.  G."  These  500 
sacks  were  shipped  on  the  joint  account  of  P. 
and  the  defendants,  and  the  latter,  whilst  the 
flour  was  in  the  course  of  transit,  became  the 
sole  owners  thereof,  by  purchase  from  P.  of  his 
interest  therein.  P.  sent  the  bill  of  lading  to 
the  defendants,  inclosed  in  a  letter,  in  which  he 
stated  that  the  bill  of  lading  did  not  express  the 
"freight,  but  that  he  had  given  a  letter  or  order  in 
favour  of  Messrs.  G.,  that^  on  good  delivery,  the 
defendants  would  pay  Messrs.  G.  the  freight  on 
the  500  sacks.  The  amount  of  freight  mentioned 
in  this  letter  exceeded  that  specified  in  the 
<iharteiparty.  In  this  letter  or  order  there  was 
A  request  to  the  defendants  to  deliver  the  amount 
of  the  freight  to  L.  de  B.  On  the  delivery  of 
the  cargo  L.  de  B.  paid  the  whole  amount  of  the 
freight  to  the  master,  and  afterwards  applied  to 
the  defendants  for  payment  of  the  f reignt  of  the 
500  sacks,  but  they  ref  ased  to  pay  the  full  amount 
of  the  freight  claimed,  on  the  ground  that  the 
Hour  had  been  damaged  in  the  carriage.  In  an 
action  by  the  master  against  the  defendants  for 
the  freight  of  the  500  sacks  of  flour: — Held, 
that  there  was  no  evidence  of  any  contract  be- 
tween the  defendants  and  the  master,  with 
respect  to  this  jiibrtion  of  the  cargo ;  but  that 
the  defendants,  if  liable,  were  only  liable  to 
Messrs.  G.,  upon  a  subcontract  with  them. 
^wilvhenhaH  v.  Ilenderson^  9  Ex.  722  ;  23  L.  J., 
Ex.  234. 

Owners  or  Charterers  —  Exceptions.]— ^By  a 

charterparty  it  was  "  agreed  that  (the  cabin  and 
state  rooms,  and  sufficient  room,  ship's  stores, 
provisions,  water,  and  crew  throughout  this 
charterparty  being  excepted,  reserving,  however, 
every  such  room  only  for  that  purpose  as  the 
owners  would,  were  the  ship  to  be  loaded  for 
their  exclusive  benefit)  the  vessel  shall  imme- 
diately be  ready,  and  take  on  board  from  the 
charterers  (who  were  to  have  the  full  reach  of 
the  vessel's  hold  from  bulkhead  to  bulkhead,  in- 
cluding the  deck)  a  full  and  complete  cargo," 
and  thereupon  proceed  to  Halifax  : — Held,  that 
the  owners  of  the  vessel,  and  not  the  charterers, 
were  entitled  to  the  freight  for  goods  loaded  on 


the  deck  of  the  vessel.    Neill  v.  Ridley,  9  Ex. 
677  ;  2  C.  L.  R.  1018. 


Authority  of  Master.] — By  a  charter- 


party  between  the  captain,  for  the  owners  of  a 
ship,  and  the  charterers,  the  charterers  agreed  to 
pay  a  lump  sum  of  freight,  part  to  be  received 
by  the  captain  abroad,  and  the  balance  to  be 
paid  by  the  charterer's  acceptance,  payable  in 
London  at  three  months'  date  from  the  day  of 
sailing.  The  charterers  were  to  have  the  option 
of  naming  the  lumpers  and  stevedores  and  such 
goods  only  as  they  might  direct  were  to  be  re- 
ceived on  board.  It  was  also  agreed  that  the 
master  e^ould.  at  the  charterers'  request,  sign 
bills  of  lading  in  the  usual  manner,  and  at  any 
rate  of  freight  that  might  be  filled  in,  and  made 
payable  In  any  manner  the  charterers  might 
choose,  without  prejudice  to  the  charter.  The 
vessel  was  loaded  by  the  charterers  as  a  general 
ship,  and  the  master  signed  bills  of  lading  pre- 
sented by  the  charterers,  at  such  rates  and  pay- 
able in  such  manner  as  they  requested.  The 
bills  of  lading  did  not  specify  to  whom  the 
freight  was  to  be  paid  : — Held,  that  the  master 
signed  the  bills  of  lading  as  agent  of  the  char- 
terers, and  therefore  the  shipowner  was  not 
entitled  to  claim  from  the  shippers  the  freight 
which  remained  due  from  them  when  the  char- 
terers stopped  payment.  Marqnand  v.  Banner, 
6  El.  &  Bl.  232  ;  25  L.  J.,  Q.  B.  313  ;  2  Jur.,  N.  S. 
708. 

Under  Bill  of  Lading.] — ^A  defendant  shipped 
at  Liverpool  on  board  the  plaintiffs'  vessel  goods, 
and  the  master  signed  a  bill  of  lading  which 
stated  that  the  goods  were  shipped  by  the  defen- 
dant "  as  agent,"  and  were  to  be  delivered  at  the 
port  of  Colombo,  *'  unto  order  or  assigns,  he  or 
they  paying  freight  for  the  goods."  Before  the 
shipment,  the  plaintiffs  advanced  to  E.,  on 
whose  account  the  goods  were  shipped,  400Z., 
upon  an  undertaking  by  him  that  he  would  in- 
dorse to  them,  as  a  security,  a  bill  of  lading  of 
the  goods,  wherein  the  freight  should  be  payable 
by  E.  in  this  country.  The  defendant  indorsed 
the  bill  of  lading  to  E.,  who  indorsed  it  to  the 
plaintiffs  as  a  security  for  the  advance,  and  a 
further  advance  made  upon  an  estimate  between 
the  plaintiffs  and  E.,  of  the  value  of  the  goods, 
freight  free.  E.  not  having  paid  the  freight : 
— Held,  that  the  defendant  was  liable  under 
the  bill  of  lading  to  pay  the  freight  to  the 
plaintiffs.  Fox  v.  Nott,  6  H.  &  N.  630 ;  30  L.  J., 
Ex.  260;  7  Jur.,  N.  S.  663. 

ii.  On  Assignment, 

Of  Ship.] — If  the  owner  of  a  ship,  having 
chartered  her  for  a  voyage,  assigns  her  before  its 
completion,  and  afterwards  assigns  the  charter- 
party  to  another,  if  she  earns  freight,  the  as- 
signee of  the  ship  is  entitled  to  the  freight  as 
incident  to  the  ship.  Morrison  v.  Parsons,  2 
Taunt.  407. 

But  he  cannot  sue  on  the  charterparty  other- 
wise than  in  the  name  of  the  assignor.    lb, 

A  covenant  in  a  charterparty  to  pay  freight  to 
the  owner  for  the  hire  of  the  vessel  is  not  trans- 
ferred to  the  vendee  by  a  bill  of  sale  of  the  ship 
made  during  the  voyage  ;  and  such  owner  after- 
wards becoming  bankrupt,  his  assignees,  and  not 
the  vendee" of  the  ship,  have  the  legal  right  to 
receive  the  freight  and  demurrage  due  from  th^ 

3  A  2 
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freighter   upon    the    charterparty.      Splidt   v. 
Bowles,  10  Bast,  279. 

Sa-Tranafer  of  Ship  by  way  of  Seonrity — 
FossoMion.] — A  re-transfer  of  a  ship  to  a  ven- 
dor, absolute  in  terms,  but  intended  as  a  security 
for  the  payment  of  the  purchase-money,  the  ship 
then  being  on  a  Yoyage,  and  the  transfer  not 
mentioning  freight,  does  not  pass  the  freight  to 
the  transferee  until,  at  all  events,  he  has  claimed 
it,  and  done  some  act  tantamount  to  taking  pos- 
session. Gardner  v.  Cazenote,  1  H.  &  K.  423  ; 
26  L.  J.,  Ex.  17. 

Whore  Agreement  for  Fartnerihip.]  —The 
plaintifb,  who  were  shipowners,  offered  their 
vessel  for  hire  to  the  defendants,  and  the  latter 
objected  to  take  it,  on  the  ground  that  it  was  too 
large,  whereupon  an  arrangement  was  entered 
into  for  a  partnership  adventure  in  the  vessel. 
The  plaintiffs  being  indebted  to  D.  ^  Co.,  subse- 
quently deposited  the  charterparty  with  them  as 
a  security  with  an  indorsement  upon  it,  directed 
to  the  defendants,  requiring  them  to  pay  the 
amount  of  what  was  due  to  D.  &  Co.,  and  notice 
was  given  to  the  defendants.  In  an  action 
by  D.  &  Co.  to  recover  the  freight  due  under 
the  charterparty  : —  Held,  that  tTie  transaction 
amounted  to  an  absolute  assignment  to  D.  &  Co. 
JUyyd  V.  Mangles,  3  Ex.  387  ;  18  L.  J.,  Ex. 
273. 

Of  Freight— After  YomoI  Bold.1— The  right  to 
freight  is  incidental  to  the  ownership  of  the  vessel 
which  earns  it,  and  therefore  a  transfer  of  a  share 
in  a  ship  passes  the  corresponding  share  in  the 
freight,  under  an  existing  charterparty,  without 
the  mention  of  the  word  "  freight."  Lindsay  v. 
Oihhs,  22  Beav.  522  ;  2  Jur.,  N.  S.  1039. 

A  ship  was  chartered  by  her  owner.  After- 
wards, in  June,  1854,  he  sold  twenty-four  shares 
■  of  the  ship  to  A.,  and  the  remaining  forty  shares 
to  B.,  and  in  December  he  assign^  the  freight 
to  C.  A.  registered  before,  and  B.  after  C.'s  as- 
signment ;  but  C.  gave  the  first  notice  to  the 
charterers  : — Held,  that  C.'s  right  to  the  freight 
had  priority  over  B.,  but  not  over  A.    Ih, 

To  be  Earned.] — An  assignment  by  the 

owners  of  a  ship,  of  freight  to  be  earned,  is  good. 
Douglas  v.  Rmsell,  4  Sim.  524.  Affirm^,  1 
Mylne  &  K.  488. 

A.,  a  shipowner,  assigned  to  B.  the  freight 
eaiiied  and  to  be  earned  by  one  of  his  ships,  and 
afterwards  chartered  her  to  C.  for  a  voyage  to  S. 
The  outward  freight  was  paid  before  the  ship 
sailed.  The  charterparty  afterwards  was  de- 
livered to  B.  by  A.'s  direction,  and  B.  gave  notice 
of  the  assignment  to  C.  Afterwards,  but  before 
the  ship  returned,  A.  became  bankrupt : — Held, 
that  the  homeward  freight  was  not  in  A.*s  order 
and  disposition  at  his  bankruptcy,  and  therefore, 
that  B.  was  entitled  to  it.    Ih, 

An  assignment  of  the  freight  and  profits  of  a 
ship  does  not  extend  to  profite  not  in  existence, 
actual  or  potential,  at  the  time  of  the  assignment ; 
therefore,  where  C.  assigned  by  deed  to  S.  the 
freight,  earnings,  and  profits  of  a  ship,  which  ship 
afterwards,  in  a  voyage  to  the  South  Seas,  ob- 
tained a  quantity  of  oU,  the  produce  of  whides 
taken  in  the  said  voyage : — Held,  that  this  oil 
did  not  pass  to  S.  by  the  assignment,  for  the  as- 
signor had  no  property,  actual  or  potential,  in 
.  the  oil  at  the  time  of  assignment,  and  the  voyage 


was  not  then  contemplated.  Hobhtson  v.  Ma^^ 
donnell,  5  M.  &  S.  228. 

An  assignment  to  a  third  party  of  freight,  or  a 
fixed  sum  out  of  freight,  passes,  as  between  part 
owners,  only  net  freight,  but  a  mortgagee,  not  in 
possession  when  the  freight  was  received,  has  no 
locus  standi  afterwards  to  insist  on  such  a  con- 
struction.    The  Udmondf  Lush.  58. 

A.,  in  consideration  of  money  advanced  and 
to  l^e  advanced  by  B.  k.  Co.,  assigned  all  the 
freight  to  arise  from  a  ship,  under  any  existing 
or  future  charterparty,  or  other  contract,  for  or 
in  respect  of  her  intended  voyage  to  India  and 
back  to  England.  After  the  freight  had  been 
earned  and  ascertained,  A.  became  bankrupt : — 
Held,  that  such  assignment  was  good,  and  that 
his  assignees  were  not  entitled  to  sue  for  the 
freight.  Leslie  v.  Chithrie,  1  Scott,  683  ;  1  Bing.,. 
N.  C.  697. 

Kotiee  of  Asiignment  given  before  Fayment.] 
— Action  upon  a  charterparty  for  freight.  Plea, 
discharge.  Replication,  on  equitable  grounds,, 
that  before  the  discharge  the  plaintiff  assigned 
his  interest  in  the  charterparty  to  S.,  of  which 
the  defendant  had  notice,  and  that  the  discharge 
was  given  in  fraud  of  S.,  and  that  the  action  wa» 
brought  by  S.  in  the  name  of  the  plaintiff  for 
the  sole  benefit  of  8. : — Held,  a  good  replication. 
De  Pothonier  v.  De  Mattes,  El.,  BL  &  El.  461  ; 
27  L.  J.,  Q.  B.  260  ;  4  Jur.,  N.  S.  1034. 

Set-off'— -Kotiee  of  Aesignment.] — In  an  action 
for  freight  the  defendant  pleaded  a  set-off,  to 
which  the  plaintiff  replied,  on  equitable  grounds, 
that  while  the  freight  was  in  the  course  of  being 
earned,  he  assigned  it  for  value  to  A.,  of  which 
the  defendant,  before  the  debt  became  due,  and 
before  the  action  was  brought,  had  notice ;  and 
that  the  plaintiff  was  suing  only  as  trustee  for 
A. : — Held,  no  answer  to  the  plea.  WUsim  v. 
Gabriel,  4  B.  &  S.  243 ;  8  L.  T.  502 ;  11  W.  R. 
803. 

By  Holders  of   Bill  of  Lading.]— The 

holders  of  a  bill  of  lading  cannot,  as  against  the 
assignees  of  the  freight,  set  off  a  debt  due  to 
them  from  the  original  owner  of  the  goods  who 
was  also  the  assignor  of  the  freight.  Weguelm 
V.  Collier,  6  L.  R.,  H.  L.  286  ;  42  L.  J.,  Adm. 
758  ;  22  W.  R.  26. 

iii.  On  Mortgage, 

Extent  of  Bight  of  Mortgagees.] — ^A  mort- 
gagee of  a  ship  docs  not,  ordinarily  speaking, 
obtain  by  the  mortgage  alone  a  transfer,  by  way 
of  contract  or  assignment,  of  the  right  to  freight. 
The  moitgagor  remains  dominus  of  the  ship, 
with  regard  to  everything  relating  to  its  em- 
ployment, or  non-employment,  or  to  any  rate  of 
freight  to  be  earned  by  its  employment,  until 
the  mortgagee  takes  possession.  The  mortgagee 
on  taking  possession  becomes  the  owner,  and  it 
is  by  virtue  of  that  ownership,  and  not  by  virtue 
of  any  antecedent  contract  or  right,  that  he  is 
entitled  to  receive  the  freight  which,  by  con- 
tract or  otherwise,  is  lawfully  payable.  Keith  v. 
Bvrrows,  2  App.  Cas.  636  ;  46  L.  J.,  C.  P.  801 ; 
37  L.  T.  291  ;  25  W.  R.  831. 

A  mortgage  of  a  vessel  carries  with  it  the 
freight,  and  the  mortgagee  intervening  by  taking 
possession,  or  by  an  act  equivalent  to  taking 
possession,  before  ,tho  freight  becomes  payable, 
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is  eRtitled  as  against  the  mortgagor,  or  his  as- 
signees in  bankruptcy,  to  receive  it.  Rusden  v. 
Pope,  3  L.  R.,  Ex.  269 ;  37  L.  J.,  Ex.  137 ;  18 
L.T.  661  ;  16  VV.  R.  1122. 

By  the  mortgage  of  a  ship,  accruing  freight 
passes  to  the  mortgagee  as  incident  to  the  ship, 
notwithstanding  6  Geo.  4,  c.  110,  s.  45,  whicn 
enacted  that  the  mortgagee  should  not  be  deemed 
owner,  except  for  the  purpose  of  making  a  trans- 
fer. Dean  v.  APOhee,  4  Ring.  45  ;  2  C.  &  P. 
387  ;  12  Moore,  185  ;  S,  P.,  Kertwell  v.  BUIuw, 
2  C.  &  J.  529  ;  2  Tyr.  602. 

Freight  Already  Paid  to  Mortgagor. J— The 

mortgage  of  a  ship  carries  with  it  the  nght  to 
receive  the  freight  earned  by  the  ship  ;  and 
although  the  mortgagee  cannot  recover  back  from 
the  mortgagor  freight  which  he  has  allowed  the 
mortgagor  to  receive,  yet  he  may  at  any  time 
intercept  the  freight  by  giving  notice  to  the 
mortgagor,  consignee,  or  charterer,  that  he  intends 
to  exercise  his  right  of  property,  and  to  require 
the  freight  to  be  paid  to  him.  Wilton  v.  Wilson^ 
14  L.  R.,  Eq.  32 ;  41  L.  J.,  Ch.  423 ;  20  L.  T. 
346 ;  20  W.  R.  436. 

A  mere  mortgage  of  a  ship  does  not  give  a 
mortgagee  a  right  to  the  earnings  of  a  ship  re- 
ceive by  the  mortgagor  after  the  execution  of 
the  mortgage  but  before  the  mortgagee  takes 
possession.  Willis  v.  Palmer,  7  C.  B.,  N.  S.  340 ; 
29  L.  J.,  C.  P.  194  ;  6  Jur.,  N.  S.  732  ;  8  W.  R. 
295. 

At  what  lime  Bight  Aoemei.] — When  an 
entire  ship  is  in  mortgage,  in  order  to  defeat  the 
right  of  the  mortgagor  to  receive  the  freight,  the 
mortgagee  must  taJke  possession  of  her  before 
the  completion  of  the  voyage ;  but  where  the 
mortgagor  of  certain  shares  is  ship's  husband,  if 
the  mortgagees  join  with  the  owners  of  the  other 
shares  in  the  appointment  of  a  new  ship's  hus- 
band before  the  completion  of  the  voyage,  the 
mortgagor  loses  all  right  as  ship's  husband  to 
receive  the  freight.  Beynon  v.  Oodden,  3  Bx. 
D.  263  ;  39  L.  T.  82 ;  26  W.  R.  672— C.  A. 

Dednetiont — AdTaneos  •  by  Charterers.  ] — By 
the  terms  of  a  charterparty  it  was  provided  that 
the  charterers  should  advance  necessary  funds 
for  the  ship's  disbursements,  not  excoading  a 
specified  amount  at  the  port  of  lading.  Pre- 
viously to  entering  into  the  charterparty  the 
owner  had  mortgaged  the  ship  and  freight  The 
charterers  made  advances  for  the  ship's  disburse- 
ments, considerably  in  excess  of  the  amount 
specified  in  the  charterparty.  Before  the  freight 
became  due  the  mortgagee  took  possession  of  the 
ship,  and  stopped  the  cargo  for  freight : — Held, 
that  the  charterers  were  not  entiU^  to  deduct 
from  the  amount  due  for  freight  the  adyances 
made  by  them  in  excess  of  tiie  sum  provided 
by  the  charterparty.  Tanner  v.  Phillips,  42  L.  J., 
Ch.  125 ;  27  L.  T.  717  ;  21  W.  R.  68. 

Payment  of  Wages.  ]— If  the  brokers  of  the 

mortgagee  of  a  ship,  who  has  taken  possession, 
receive  the  freight,  it  is  not  recoverable  from 
them  by  the  assignees  of  the  mortgagor  (he 
having  become  bankrupt),  if  a  sum  equal  in 
amount  has  been  applied  by  the  mortgagee  to  the 
payment  of  the  seamen's  wages.  Dean  v.  M^  Qhee 
2  C.  &  P.  387. 

Priorities — Claim  for  Keoessaries.] — ^A  claim- 


ant for  necessaries  has  no  maritime  lien  and  no  ^ 
equity  to  precede  the    mortgagee.      The  Ttoo' 
Miens,  4  L.  R.,  P.  0.  161  ;  41  L.  J.,  Adm.  33  ;  26 
L.  T.  1  ;  20  W.  R.  592 ;  8  Moore,  P.  0.  C,  N.  S. 
398. 


•  Between  Mortgagees.] — The  first  registered 


mortgagee  of  a  ship,  by  taking  possession  of  her 
before  the  freight  is  completely  earned,  obtains 
a  legal  right  to  receive  the  freight,  and  to  retain 
thereout  not  only  what  is  due  on  his  first  mort- 
gage, but  also  the  amount  of  any  subsequent 
charge  which  he  may  have  acquired  on  the 
freight,  in  priority  to  every  equitable  charge  of 
which  he  had  no  notice  ;  and  it  makes  no  differ- 
ence that  a  subsequent  incumbrancer  was  the 
first  to  give  notice  to  the  charterers  of  his  charge 
on  the  freight.  Liverpool  Marine  Credit  Coni' 
pany  v.  Wilson,  7  L.  R.,  Ch.  507 ;  41  L.  J.,  Ch. 
798  ;  26  L.  T.  717  ;  20  W.  R.  665. 


Mortgagee  and  Assignee  of  Freight]— 


A  vessel  was  chartered  to  proceed  to  A.,  there 
take  in  a  cargo  to  be  shipped  by  the  charterers, 
and  return  direct  to  London.  After  the  ship's 
arrival  in  the  port  of  London,  and  whilst  the 
cargo  was  in  course  of  delivery,  a  mortgagee, 
under  an  ordinary  statutory  mortgage  made 
prior  to  the  date  of  the  charterparty,  took  pos- 
session : — Held,  that  he  thereby  acquired  a  right 
to  the  freight  in  priority  to  an  assignee  of  the 
freight  by  a  deed  executed  subsequently  to  the 
charterparty,  notice  of  which  had  been  given  to 
the  charterers.  Brown  v.  Tanner,  3  L.  R.,  Ch. 
567  ;  37  L.  J.,  Ch.  923  ;  18  L.  T.  624  ;  16  W.  R. 
882. 

Mortgagee  Suing  in  his  own  Name.] — It  was 
fonnerly  held  that  the  mortgagee  of  a  snip  could 
not  sue  in  his  own  name  for  the  freight  accruing 
after  the  mortgage,  and  before  he  took  posses- 
sion. Chinnenj  v.  Blackman,  3  Dougl.  391  ; 
8,  C,  nom.  Chinnery  v.  Blachhume,  1  H.  Bl. 
117,  n.  And  see  Bnggs  v.  W\l\inson^  9  D.  &  R. 
871  ;  7  B.  &  C.  30. 

Title  to  Ooodi.] — S.  &  F.,  owners  of  a  ship, 
mortgaged  her  to  the  plaintiff,  and  also  assigned 
to  him  all  the  freight  to  be  earned  by  the  ship.  S. 
&  F.  retained  possession  of  the  ship,  and  sent  her  to 
Cuba,  expecting  to  find  there  a  return  cargo  ;  but 
none  was  ready.  The  captain,  therefore,  deter- 
mined to  buy  for  his  owners  a  return  cargo  for  an 
English  port,  and  he  obtained  acargo  of  wood  from 
T.  &  Co.,  who  supplied  it  to  him,  and  took  a  bill 
of  lading  for  the  wood  from  the  captain,  who,  by 
the  bill  of  lading,  bound  himself  "  to  deliver  it  in 
the  like  good  order  in  the  said  port,  or  in  such  other 

my  manifest  may  appoint,  to  order ,  who,  on 

faithful  delivery  being  shewn,  shall  pay  me 

for  freight  and  conveyance."  A  black  line  was 
drawn  through  the  space  in  the  bill  of  lading 
usually  filled  up  with  the  amount  of  the  freight. 
T.  &  Co.  sent  to  M.  &  Co.,  of  Havannah,  the  bill 
of  lading  and  the  invoice  of  the  goods,  stating 
them  to  be  "  shipped  by  order  of  M.  &  Co.,  of 
Havannah,  and  for  account  of  risk  of  whom  it 
may  concern."  M.  &  Co.  paid  T.  &  Co.  for  the 
goods,  and  drew  bills  for  the  price  on  an  English 
merchant,  who  refused  to  accept  them.  The 
defendant  thereupon  accepted  the  bills  for  the 
honour  of  the  drawer,  and  paid  them  when  due. 
He  also  received  the  bills  of  lading  indorsed  in 
blank  to  T.  &  Co.     S.  &  F.  became  bankrupt. 
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^hc  plaintiff  took  possession  of  the  ship  on  its 
arrival  in  England,  and  claimed  freight  for  the 
cargo : — Held,  that  he  was  so  entitled,  as  the 
goods  remained  the  property  of  T.  &  Co.  under 
the  bill  of  lading.  Gumm  v.  Tyrie^  4  B.  &  S. 
680  ;  33  L.  J.,  Q.  B.  97.  Affirmed,  6  B.  &  S.  299  ; 
34  L.  J.,  Q.  B.  124— Ex.  Ch. 


b.  By  whom  Fairable. 

i.  Cowtignorg  or  Consigtieeg, 

Ctoods  Deliverable  to  Order  under  Bill  of  Lading 
— Aeiignxnent  of  Freight] — ^Though  freight  may 
not  be  payable  in  respect  of  a  man's  own  goods 
conveyed  in  his  own  ship,  it  becomes  so  if  he 
makes  third  pereons,  who  have  advanced  him 
money,  the  consignees  of  those  goods,  and  the 
goods  are  by  the  bill  of  lading  deliverable  to 
their  order.  Wegv^lin  v.  Cellier,  6  L.  R.,  H.  L. 
286  ;  42  L.  J.,  Ch.  758  ;  22  \V.  R.  26. 

T.  &  Co.,  who  acted  as  the  London  bankers  for 
Holm  of  Stockholm,  consented  to  open  a  credit 
in  his  favour  with  merchants  at  Akyab  for  the 
purchase  of  ''  rice  for  the  English  market  shipped 
by  vessels  of  my  own,  the  Java,  &c.,  at,  &c., 
f.  o.  b."  The  rice  was  purchased  and  shipped 
on  board  the  Java,  and  made  deliverable  to  the 
order  of  T.  &  Co.,  who  accepted  bills  to  cover 
the  purchase.  The  bill  of  lading  was  indorsed 
to  them  ;  it  described  the  goods  "  to  be  delivered 
in  like  good  order,  &c.  unto  T.  &  Co.  or  their 
assigns;  freight  for  the  goods  42.  6«.  per  ton  of 
20  cwt.  net,  delivered  with  primage  and  average 
accustomed."  While  the  Java  was  on  its  voyage, 
Holm  obtained  advances  from  C.  &  Co.,  to  whom 
he  assigned  the  freight  as  security  : — Held,  that, 
under  these  circumstances,  C.  &  Co.  were  entitled 
to  the  freight,  and  T.  k,  Co.  were,  like  all  other 
consignees  of  a  cargo,  liable  to  pay  it  under  the 
terms  of  the  bill  of  lading,  although  the  cargo 
was  in  fact  brought  to  England  in  Holm's  own 
vessel,  the  J^^va.    Ih. 

Implied  Contraet.] — On  a  bill  of  lading  of 
goods  "  shipped  by  A.  to  be  delivered  to  B.  or  his 
assigns,  he  or  they  paying  freight,"  if  the  goods 
are  delivered  without  receiving  the  freight,  the 
shipper  is  not  liable  for  the  freight,  there  being 
no  charterparty.    Drew  v.  Bird,  M.  &  M.  156. 

Unless  he  has  made  a  subsequent  promise  to 
pay  such  freight.    Ih, 

A  charterparty  was  entered  into  in  London 
on  the  17th  of  June,  1872,  between  the  master 
of  a  ship  lying  at  London,  and  L.,  a  shipbroker, 
to  carry  407  tons  of  iron  from  H.  to  G..  at  freight 
of  Is.  3d,  per  ton.  Freight  to  be  paid  in  London 
on  signing  bills  of  lading,  the  owner  or  master 
to  have  an  absolute  lien  for  freight.  On  the 
following  day  L.  chartered  the  ship  to  the  de- 
fendant at  8#.  per  ton  for  the  same  amount  of 
iron.  The  charter  contained  similar  clauses  as 
to  freight  and  lien,  and  the  following  clause  at 
the  end  :  "  The  brokerage  of  5  per  cent,  is  due 
on  the  execution  of  this  charter  to  L.,  hv  whom 
the  vessel  is  to  be  entered  and  cleared  at  the 
port  of  loading."  Though  the  defendant  thought 
he  was  treating  with  L.  as  broker  for  the  ship, 
L.  had  no  authority  in  fact  to  act  as  broker 
for  the  plaintiff,  or  to  receive  the  freight; 
and  neither  the  plaintiff  nor  the  defendant  knew 
of  the  charter  entered  into  by  the  other.  The 
cargo  having  been  put  on  board  by  the  deien- 
dant,  the  master  signed  bills  of  lading  making  it 


deliverable  to  consignees  or  assigns,  "  they  pay- 
ing freight  for  the  goods  as  per  charterparty." 
The  plaintiff  did  not  demand  the  freight  on  sign- 
ing the  bills  of  lading.  The  cargo  was  duly 
delivered  at  the  port  of  discharge,  and  in  the 
meantime  L.  obtained  payment  of  the  freight 
of  8*.  per  ton  from  the  defendant  and  after- 
wards stopped  payment,  leaving  the  7«.  3d.  per 
ton  unpaid  to  the  plaintiff.  The  plaintiff  having 
sued  the  defendant  for  the  7s.  3d.  per  ton  for  the 
carriage  of  the  iron  : — Held,  that  he  could  not 
recover,  for  that  he  and  the  defendant  never 
were  ad  idem,  and  consequently  there  was  no 
express  contract  between  them ;  and  that,  under 
the  circumstances,  no  contract  to  pay  reasonable 
freight  for  the  carriage  could  be  implied  on  the 
shipment  of  the  goods.  Sntidt  or  Schmidt  v^ 
Tiden,  9  L.  R.,  Q.  B.  446  ;  43  L.  J.,  Q.  B.  199  ;. 
30  L.  T.  891  ;  22  W.  R.  913. 

Goods  were  laden  in  Jamaica  on  board  a  ship,, 
according  to  a  bill  of  lading,  which  stated  them 
to  have  been  shipped  by  J.,  on  a  vessel  bound  for 
London,  on  account  of  the  defendant,  and  that 
they  were  to  be  delivered  in  London  to  the  con- 
signees, paying  freight  for  the  same  at  the  rate 
therein  mentioned  :  the  goods  so  shipped  were 
the  property  of  the  defendant.  The  captain, 
having  delivered  the  goods  to  the  consignees 
without  receiving  the  freight : — Held,  that  the 
defendant  was  liable  by  law  to  pay  the  freight 
to  the  shipowners,  independently  of  any  express 
contract  by  charterparty.  Donnctt  v.  Beckford, 
5  B.  &  Ad.  521;  2  N.  &  M.  374. 

Where  the  master,  as  agent  for  his  owners, 
entered  into  a  charterparty  with  a  partner  in  the- 
house  of  M.  &  Co.,  for  the  delivery  of  goods  upon 
a  stipulated  freight,  and  the  goods  were  delivered 
to  M.  &  Co.,  who  were  the  consignees  named  in 
the  bill  of  lading  : — Held,  that  the  owners  could 
not  maintain  an  action  against  that  partner  for 
the  freight.  Sc7iack  v.  Anthony,  1  M.  &  S. 
673. 

Bighta  against  Both.] — If  the  master  signs  a 
bill  of  lading,  expressing  that  upon  the  delivery 
of  the  cargo  freight  is  to  be  paid  by  the  con- 
signees, he  does  not  thereby  renounce  his  claim 
for  freight  against  the  consignor.  Christy  v. 
Row,  1  Taunt.  300. 

Entry  of  Hame  at  Cuetom  House — Cnstom  t» 
Charge.] — Where  goods  are  shipped  to  the  orders 
of  the  shipper,  the  custom  of  charging  the  person 
in  whose  name  the  goods  are  entered  at  the 
custom-house  with  freight,  can  only  exist  where 
the  same  person  is  consignee,  or  where  the  con- 
signee is  unknown.  Artaza  v.  SmuUpiece,  1 
Esp.  23. 

Evidence  to  Charge  Consig^iee.] — The  consignee- 
of  goods,  where  there  is  no  bill  of  lading,  is  not 
in  general  liable  for  the  freight ;  but  prior  deal- 
ings with  him,  and  payments  by  him  of  the^ight 
on  former  occasions  of  th6  same  kind,  are  evidence 
to  shew  that  in  the  particular  case  he  contracted 
on  the  receipt  of  the  goods  to  pay  the  freight. 
Coleman  v.  Lambert,  6  M.  &  W.  502. 

Eifect  of  Clause  <*He  or  they  Fayiag  Freight."  } 
— The  usual  clause  in  a  bill  of  lading,  engaging 
the  master  of  the  ship  to  deliver  the  goods  to  the 
consignee  or  his  assigns,  *She  or  they  paying 
freight  for  the  said  goods,"  is  introduced  for  the 
benefit  of  the  master  only,  and  not  for  the  benefit 
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of  the  consignor ;  and  therefore  the  master  is 
not  bound  to  the  consignor  to  withhold  the  de- 
livery of  the  goods,  unless  the  consignee  or  his 
assigns  pay  the  freight.  Nor  does  it  vary  the 
case  that  the  consignor  was  also  the  charterer  of  , 
the  ship.  Sheppard  v.  Dc  JBemaletj  13  East, 
565. 

What  Dednotioiu.]— A.  consigns  goods  to  B., 
with  directions  to  pay  over  the  net  proceeds  to 
C. ;  B.  employs  D.  to  dispose  of  them.  In  an 
action  by  C.  to  recover  the  proceeds  from  D.,  D. 
is  entitled  to  make  the  same  deductions  for 
freight  as  B.  (who  was  the  owner  of  the  ship  in 
which  the  goods  were  brought)  might  have  made. 
Blackburn  v.  Kymer,  1  Marsh.  223, 278  ;  5  Taunt. 
584,  672. 

Expenses  to  which  charterers  have  been  sub- 
jected by  the  master's  refusal  for  a  time  to  re- 
ceive parts  of  the  cargo  on  board  could  not  be 
set  off  against  a  claim  for  freight  by  the  ship- 
owner, nor  deducted  from  damages.  Leegcr  v. 
Duttiee,  8  C.  B.,  N.  S.  45  ;  29  L.  J.,  C.  P.  253  ;  6 
Jur.,  N.  S.  1095.  AflSrmed  on  appeal,  8  C.  B., 
N.  S.  72  ;  30  L.  J.,  C.  P.  65  ;  7  Jur.,  N.  S.  239  ; 
9  W.  R.  166— Ex.  Ch. 

ii.    Agents,  Factor/,  or  Broltert, 

liability  of— Payment  Vnanthoriiod.  ] — The 

brokers  employed  by  the  assignees  of  a  bill  of 
lading  sold  the  goods,  but,  when  called  upon  for 
delivery,  found  them  to  be  stopped  for  freight, 
which,  to  obtain  possession  of  the  property,  they 
paid,  sJthough  their  principals  had  formerly  di- 
rected them  not  to  do  so,  as  the  freight  had  been 
paid  in  Bengal : — Held,  that  this  advance  by  the 
brokers  was  made  in  their  own  wrong,  though 
the  freight  had  not  in  fact  been  paid  in  Bengal, 
as  the  principals  supposed,  Howard  v.  TSicher, 
1  B.  &  Ad.  712. 

Beoeipt  of  Cargo— Praotim.1 — ^Where  the 

consignees  of  a  West  India  cargo,  deliverable  by 
bill  of  lading  to  them  or  their  assigns,  he  or  they 
paying  the  freight  for  the  same,  indorsed  it  on 
their  brokers,  for  advances  made  by  them,  and 
the  cargo  on  its  arrival  was  landed  at  the  West 
India  Docks  in  the  names  of  the  consignees,  but 
was  entered  at  the  Custom-house  by  the  broken 
in  their  own  names,  and  afterwards  they  obtained 
delivery  from  the  West  India  Docks  under  an 
order  from  the  consignees  for  that  purpose,  and 
not  under  the  bill  of  lading  : — Held,  that  the  re- 
ceipt of  the  cargo  by  the  brokers  under  the  order 
of  the  consignees  was  not  a  sufS^cient  ground  to 
raise  an  implied  assumpsit  on  their  part  to  pay 
the  freight,  and  the  entry  at  the  Custom-house 
made  no  difference ;  but  as  it  appeared  from 
previous  dealings  that  they  had  been  in  the 
habit  of  receiving  goods  in  the  same  manner,  and 
paying  the  freight  for  them,  that  was  considered 
sufficient  to  raise  such  an  Implied  promise. 
Wilttm  T.  Kymer,  1  M.  &  S.  167. 

Aoo^tauoo.]  —  A.    and    B.,   merehants 

abroad,  shipped  tobacco  for  Liverpool,  consigned 
to  A.  himself  there,  to  whose  order  the  bills  of 
lading  were  made ;  one  of  these  bills  was  sent  in- 
closed in  a  letter  from  the  shippers  to  C.  at 
Liverpool,  advising  him  of  such  consignment  to 
A.,  and  that  A.  intended  to  proceed  to  Liverpool, 
but  in  case  he  should  not  arrive  in  time,  desiring 
C.  to  do  the  best  for  them.    The  tobacco  having 


arrived  in  a  damaged  state  before  A.,  was  required 
to  be  landed,  and  was  deposited  in  the  king's 
warehouse  pursuant  to  the  statute,  and  after- 
wards C,  acting  as  agent  for  A.  within  the 
knowledge  of  the  captain,  made  an  entiy  of  it  in 
his  own  name  in  the  Custom-house  to  avoid 
seizure: — Held,  that  this  was  not  such  an  ac- 
ceptance of  the  caigo  by  C.  as  would  make  him 
liable  to  the  captain  for  the  freight.  Ward  v. 
Felton,  1  East,  507. 

Signing  as  Agent.] — ^A  party  received  on 
boaid  his  ship  coals  from  the  Burnt  Island 
Company,  to  be  carried  to  London  ;  and  the 
captain  signed  a  bill  of  lading,  by  which  the 
coals  were  made  deliverable  unto  "  N.  T.  for  the 
London  Qas  Company,  or  to  his  assigns,  he  or 
they  paying  freight  for  the  goods  10«.  per  ton  in 
cash  of  true  delivery."  On  the  arrival  of  the 
ship  in  London  N.  T.  produced  the  bill  of  lading 
and  received  the  goods  under  it,  and  afterwards 
offered  to  pay  the  freight  by  a  bill  at  two  months  : 
— Held,  that  he  was  not  personally  liable,  inas- 
much as  on  the  face  of  the  bill  of  lading  he  was  a 
mere  agent  to  receive  the  goods  for  the  com- 
pany, the  property  vesting  in  the  company. 
Amo9  V.  Temptrley,  8  M.  &  W.  798. 

Where  the  consignee  and  agent  of  a  vessel 
chartered  for  a  specific  voyage,  entered  into  an 
agreement  with  the  captain,  describing  himself 
as  **  consignee  and  agent  of  the  brig  and  cargo  on 
behalf  of  H.,  merchant  of  L.,"  the  agreement 
stating  that  "  it  was  witnessed  that  the  parties 
agreed  that  the  vessel  should  go  to  another  port, 
there  discharge  the  remainder  of  her  cargo,  and 
receive  a  full  and  complete  homeward  cargo  at 
the  same  freight  as  she  would  have  got  had  she 
proceeded  on  the  voyage  stipulated  in  the  charter- 
party,"  and  the  consignee  signed  the  agreement 
in  his  own  name,  without  describing  himself  as 
agent: — Held,  that  he  thereby  made  himself 
personally  liable  to  pay  the  amount  of  the  freight 
of  the  homeward  voyage.  Kennedy  v.  Gouveia,  3 
D.  &  B.  503. 

Evidence  of  Usage.] — A  manager  of  a  stone 
quarry  signed  a  shipping  note,  expressing  that 
stone  was  shipped  on  board  the  plaintiff's  vessel 
to  be  carried  for  the  owner  of  the  quany,  who 
however  never  appeared.  In  reality  it  was 
shipped  for  the  purchaser  of  the  stone,  the  real 
consignee.  In  an  action  for  freight  and  demur- 
rage, evidence  of  usage  that  the  quarry  owner 
never  paid  freight  or  demurrage,  was  admitted, 
and  the  qu^tion  whether  the  stone  was  shipped 
for  the  manager  of  the  quarry  was  left  to  the 
jury  upon  all  the  circumstances.  Dickenson  v. 
Lano,  2  F.  &  F.  188. 

Indorsing  Bille  of  Lading.]— See  infra. 

Hi.  Assignees,  Appointees,  or  Indorsees, 

SffMt  of  Indorsing  Bills  of  Lading.]— Goods 
shipped  at  Bombay,  on  board  a  ship,  were,  by  the 
bill  of  lading,  to  be  delivered  unto  order  or  to 
his  and  their  assigns,  on  paying  freight  for  the 
same.  The  shipper  indorsed  the  bill  of  lading 
and  forwarded  it  to  East  India  agents  in  London, 
who  indorsed  it  in  blank  to  their  factors  in  Liver- 
pool. On  the  arrival  of  the  goods  at  Liverpool 
the  factors  presented  the  bill  of  lading  to  the 
shipowner  and  received  the  goods,  and  he  debited 
them  with  the  freight.     The  factors,  without 
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having  paid  the  freight,  became  bankrupt,  and 
thereupon  the  shipowner  claimed  from  them  and 
took  pofisession  oi  the  goods : — Held,  that  the 
East  uidia  agents  were  not  liable  for  the  freight. 
Tobin  V.  Crawford,  5  M.  &  W.  236.  Affirmed 
(/»  error"),  9  M.  &  W.  716  ;  12  L.  J.,  Ex.  490— 
Ex.  Ch. 

Goods  were  consigned  to  I.  C.  &  Co.  or  their 
assigns,  "he  or  they  paying  freight  for  the 
same  ;"  I.  C.  &  Co.  indorsed  the  bill  of  lading  to 
E.,  their  broker,  and  then  became  bankrupt; 
the  shipowners,  in  ignorance  of  the  circum- 
stances, applied  to  I.  C.  &  Co.  for  the  freight,  and 
then  sued  K.  for  it : — Held,  that  he  was  liable. 
Don^al  V.  Ki'vible,  11  Moore,  251 ;  3  Bing.  383. 

The  indorsee  of  a  bill  of  lading,  which  directs 
the  goods  to  be  delivered  to  order  or  to  assigns, 
paying  freight,  is  liable  for  the  freight,  though 
he  is  only  acting  as  broker  for  the  consignee  ; 
and  though  twelve  months  have  elapsed  since 
the  landing  of  the  goods  without  any  demand  of 
freight,  he  is  bound  not  to  deliver  the  goods  till 
he  knows  that  freight  has  been  paid.  Bell  v. 
Kymer,  1  Marsh.  146 ;  5  Taunt.  477  ;  3  Camp. 
545. 

But  an  indorsee  of  a  bill  of  lading,  who  has 
indoiBed  the  same  over  before  the  arrival  of  the 
vessel  and  delivery  of  the  cargo,  does  not,  under 
18  &  19  Vict.  c.  Ill,  s.  1,  remain  liable  for  the 
freight.  Smurtkwaite  v.  WilkinJtt  1 1  C.  B.,  N.  S. 
842;  31  L.  J.,  C.  P.  214  ;  5L.T.842;  7L.T.65; 
10  W.  R.  386. 

Reeeiving  Ctoods  —  Evidence  of  Promiae  to 

Pay.] — The  master  having  contracted  by  the  bill 
of  lading  with  the  shippers  to  deliver  goods  to 
certain  persons  or  their  assigns,  he  or  they  pay- 
ing freight  for  the  same,  the  demanding  and 
taking  of  such  goods  from  the  master  by  a  pur- 
chaser and  assignee  of  the  bill  of  lading,  without 
the  freight  having  been  paid,  ia  evidence  of  a 
new  contract  and  promise  on  the  part  of  such 
purchaser,  as  the  ultimate  appointee  of  the 
shippers  for  the  purpose  of  delivery,  to  pay  the 
freight.  Cock  v.  Taylor,  13  East,  399  ;  2  Camp. 
587. 

Where  a  ship  was  chartered  on  a  voyage  out 
and  home  for  a  specified  time,  at  a  certain  rate 
of  payment  on  the  homeward  cargo,  in  full  for 
the  hire  of  the  ship  for  the  time,  to  be  paid  in 
part  by  an  advance  on  the  ship's  clearing  for  the 
outward  voyage,  and  the  rest  on  her  return,  by 
bills  payable  at  a  future  day ;  and,  on  the  load- 
ing tne  homeward  cargo,  a  bill  of  lading  was 
signed  to  deliver  the  gc^ds  to  the  charterers  or 
their  assigns,  he  or  they  paying  freight  for  the 
goods,  as  per  charterparty : — Held,  that  the  in- 
dorsees of  the  bill  of  lading  for  valuable  con- 
sideration were  not  liable  to  the  shipowner  upon 
an  implied  assumpsit  to  pay  the  freight  arising 
out  of  the  receipt  of  the  goods  under  the  bill  of 
lading.  Moorsom  v.  Xynier,  2  M.  &  S.  303  ;  3 
Camp.  549,  n. 

Ooods  being  shipped  in  India  for  London  on 
account  of  a  person  there,  the  bill  of  lading  was 
forwarded  to  him,  and  he  indorsed  it  over  for 
value.  The  bill  of  lading,  signed  by  the  captain, 
stated  the  freight  to  have  been  paid  in  Bengal, 
but  it  was  found  after  the  above  transfer  that 
the  freight  never  had  been  paid,  through  default 
of  the  shipper  : — Held,  that  the  shipowners,  who 
detained  the  goods,  could  not  claim  payment  of 
the  freight  from  the  assignees  of  the  bill  of 
lading.     Howard  v.  Tucker,  1  B.  &  Ad.  712. 


An  implied  assumpsit  for  freight,  upon  the 
delivery  of  goods  without  first  receivmg  the 
freight,  will  not  lie  against  three  persons  for 
whose  use  the  cargo  was  purchased,  but  who  are 
not  the  consignees,  or  holders  of  the  bills  of 
lading,  and  who  have  assigned  all  their  effects  to 
a  trustee  for  the  benefit  of  their  creditors  and 
tJiemselves,  two  of  them  only,  without  the  third, 
receiving  the  goods  as  agents  .for  that  trustee. 
Finder  v.  Wilks,  5  Taunt.  612 ;  1  Marsh.  248. 

Vnder   Bpaniih  Bill  of  Lading— « At- 


ligni.**] — An  indorsee  of  a  Spanish  bill  of  lading, 
to  whom  the  goods  have  been  delivered  under  it, 
is  liable  for  the  freight,  although  the  bill  of 
lading  is  for  delivery  to  the  consignees,  vrilthout 
saying  "or  their  assigns,"  such  bills  of  lading 
appearing  by  evidence  to  be  usually  passed  by 
indorsement.  Renteria  v.  Ruding,  M.  &  M. 
511. 


Eridenoe  of  New  Contract.] — A  special 


verdict  was  found,  in  an  action  for  the  recovery 
of  freight,  that,  by  a  memorandum  of  charterparty, 
the  ship  was  chartered  for  a  voyage  from  a  foreign 
port  to  London,  to  load  at  the  foreign  port  a 
cargo,  and  to  deliver  the  same  at  London,  on 
payment  of  a  specified  freight ;  that  the  ship  re- 
ceived on  board  a  cargo  under  a  bill  of  lading,  by 
which  the  goods  were  deliverable  to  the  shipper 
or  his  assigns,  he  or  they  paying  freight  for  the 
same  as  per  charterparty : — Held,  first,  that,  from 
an  acceptance  of  the  goods  by  an  assignee  of  the 
bill  of  lading,  the  law  could  not  imply  a  contract 
by  him  to  pay  freight ;  and  that  no  such  contract 
could  have  been  implied,  even  if  the  bill  of 
lading  had  made  no  reference  to  the  charter- 
party,  but  had  merely  specified  a  sum  to  be  paid 
for  freight,  though,  in  the  latter  case,  at  all 
events,  the  facts  might  be  evidence  from  which 
a  jury  might  find  such  a  contract.  Sander*  v. 
Vanzeller,  3  G.  &  D.  580  ;  4  Q.  B.  260 ;  2  G.  &  D. 
244  ;  11  L.  J.,  Q.  B.  497— Ex.  Ch. 

Held,  secondly,  that  the  court  could  not  infer 
a  contract  by  the  defendant  to  pay  freight. 
lb. 

Where  an  indorsee  of  a  bill  of  lading,  or  a 
consignee,  other  than  the  original  charterer, 
becomes  liable  for  freight,  such  liability  results 
not  from  the  original  contract  of  affreightment, 
but  from  a  new  contract,  the  consideration  for 
which  is  the  delivery  of  the  goods.  Kemp  t. 
Clark,  12  a  B.  647  ;  17  L.  J.,  Q.  B.  306 ;  12  Jur. 
676. 

No  contract  to  accept  the  cargo,  or  any  part  of 
it,  within  a  reasonable  time,  and  to  pay  the  &eigbt, 
can  be  inferred  from  the  mere  fact  of  the  assignee 
of  the  bill  of  lading  presenting  it  to  the  captain 
and  demanding  the  delivery  of  the  carga  Mailer 
V.  Ymnrj,  5  El.  &  Bl.  755  ;  26  L.  J.,  Q.  B.  94  ;  2 
Jur.,  N.  S.  393— Ex.  Ch. 

Where,  after  such  a  demand  by  the  assignee  of 
a  bill  of  lading,  the  captain  delivered  a  portion 
of  the  cargo,  and  then  refused  to  deliver  the  re- 
mainder until  paid  freight  for  the  portion  already 
delivered,  and  the  assignee  then  refused  to  pay 
any  freight  until  the  whole  cargo  should  be 
delivered : — Held,  that  there  was  not  evidence 
from  which  a  jury  might  infer  a  promise  on  the 
part  of  the  assignee  to  pay  at  once  for  the  por« 
tion  of  the  cargo  delivered.    lb. 

An  assignee  of  a  bill  of  lading,  who  claims  and 
receives  goods  under  it,  is  bound  by  the  terms 
of  the  bill  of  lading,  not  only  as  to  the  amount 
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of  freight,  but  also  for  demurrage,  if  he  does 
not  unload  the  ship  within  the  time  limited  by 
the  bill  of  lading,  according  to  its  terms,  and 
there  is  a  sufficient  consideration  arising  on  the 
claim  of  the  goods  by  the  consignee,  from  which 
the  law  will  infer  a  promise  by  the  consignee 
to  pay  such  demurrage  as  well  as  the  freight. 
Stifidt  V.  Roberts,  5  D.  &  L.  460 ;  2  B.  C.  Kep. 
212  ;  17  L.  J.,  Q.  B.  166  ;  12  Jur.  518. 


At  againit  Mortgagee.] — 8.,  a  partner  in  a 
firm  at  Liverpool,  and  sole  owner  of  a  ship  Ellen, 
entered  into  an  arrangement,  by  which  she  was, 
in    1850  and   1851,  consigned,  during  several 
voyages,  to  H,,  a  partner  in  the  firm  of  H.  &  C.  H., 
at  New  Orleans,  vrith  general  instructions  to  do 
the  best  he  could,  either  in  loading  the  vessel  on 
freight,  or  shipping  cotton,  on  the  joint  account 
of  8.  &  H.    On  those  occasions,  as  is  usual  when 
cotton  is  shipped  on  account  of  the  shipowner,  a 
nominal  frefeht,  or  "no  freight,  being  owners' 
property,"  was  inserted  in  the  bills  of  lading  ; 
but  in  stating  the  partnership  accounts  in  respect 
of  the  sale  of  the  cotton,  the  current  rate  of 
freight  was  diarged  in  favour  of  8.,  and  to  the 
debit  of  the  joint  adventure.   On  the  4th  of  April, 
1851,  S.  wrote  to  H.  in  these  terms  :— "  We  hope 
you  have  brought  cotton,  and  that  the  Ellen  has 
arrived.   What  you  do  we  will  confirm."   Again, 
on  the  26th  of  April,  "  Whatever  you  do  for  the 
Ellen  will  be  confirmed  by  us."    On  the  8th  of 
May,  1851,  H.  &  C.  H.  shipped  on  board  the 
Ellen  447  bales  of  cotton,  and  the  master  signed 
a  bill  of  lading,  by  which  the  cotton  was  "  to  be 
delivered  unto  order  or  to  assigns,  he  or  they 
paying  freight  for  the  said  cotton  1*.  per  bale, 
being  owners'  property,  when  draft  against  same 
is  paid,  say  3,690/.  9*.  8rf.,  with  primage  and 
average  accustomed."     On  the  15th  of  May, 
H.  &  C.  H.  again  shipped  381  bales  of  cotton, 
and  a  similar  bill  of  lading  was  signed  by  the 
master.    The  draft  for  3,590Z.  9*.  Sd.,  dated  8th 
of  May,  1851,  was  for  the  invoice  price  of  the 
cotton,  and  was  on  the  firm  of  which  S.  was  a 
partner,  and  was  purchased,  on  the  day  of  its 
date,  by  the  plaintiffs,  merchants  at  New  Orleans, 
who  took,  at  the  same  time,  from  the  shippers, 
an  indorsement  in  blank  of  the  first  bill  of  lading, 
as  a  security  for  the  due  payment  of  the  draft. 
A  bill  of  exchange,  dated  15th  of  May,  1851,  for 
3,1 69/.  19*.  3<i.,  was  in  like  manner  drawn  for  the 
price  of  the  cotton  in  the  second  bill  of  lading  ; 
and  that  bill  of  exchange  was  also  purchased  by 
the  plaintiffs,  the  second  bill  of  lading  being  also 
indorsed  to  them.    In  both  cases  the  cotton  was 
purchased  of  third  parties,  and  not  of  the  plain- 
tiffs.   These  bills,  when  due,  were  dishonoured 
by  S.,  and  taken  up  by  the  plaintiffs.    On  the 
10th  of  May,  1851,  S.,  being  indebted  to  the  de- 
fendants, assigned  to  them  the  Ellen  by  way  of 
mortgage,  with  all  her  freight  and  earnings,  with 
power  of  sale  and  authority  to  receive  freight. 
The  Ellen  arrived  at  Liverpool  on  the  28th  July, 
1851,  when  the  defendants  took  possession  of  her 
and  her  cargo,  and  claimed  from  the  plaintiffs, 
as  indorsees  of  the  bills  of  lading,  payment  of  the 
cun-ent  rate  of  freight    The  plaintiffs  tendered 
the  amount  of  freight  reserved  by  the  bills  of 
lading,  which  being  refused,  they  paid  the  amount 
claimed  under  protest,  and  brought  an  action  for 
money  received  to  their  use : — Hold,  that  the 
plaintiffs  were  entitled  to  recover,  since  the  cir- 
cumstances shewed  a  clear  authority  from  8.  to 
H.  to  ship  the  cotton  upon  the  terms  of  the  bills 


of  lading ;  and  although  the  second  of  these 
bills  was  signed  after  the  mortgage,  yet  it  did 
not  invaUdate  the  transaction  as  against  the 
plaintiffs,  who  took  the  bills  bonA  fide,  and 
without  notice.  Brown  v.  Xi>rth,  8  Ex.  1 ;  22 
L.  J.,  Ex.  49. 

Custom  as  to  Ditcount.]— A  bill  of  lading 
expressed  that  goods  shipped  at  Newcastle  were 
deliverable  at  Liverpool  to  order  or  assigns,  *  he 
or  they  paying  freight  for  the  goods  five-eighths 
of  a  penny  sterling  per  pound,  with  five  per  cent, 
primage  and  average  accustomed."  By  the  usual 
custom  of  the  trade  at  Liverpool,  three  months 
interest  or  discount  is  deducted  from  freights 
payable  under  bills  of  lading  on  goods  coming 
from  certain  ports  including  Newcastle.  An  as- 
signee of  a  biU  of  lading  having  received  the 
goods,  the  shipowner  claimed  the  freight  without 
any  deduction,  contending  that  the  custom  was 
not  binding  in  law,  as  contradicting  the  written 
contract  The  assignee  paid  the  freight,  lew  the 
discount :— Held,  that  the  custom  was  binding, 
and  explained  the  bill  of  lading.  Browjuf  v. 
Byme,^  El.  &  Bl.  703  ;  2  C.  L.  R.  1699  ;  23  L.  J., 
Q.  B.  313  ;  18  Jur.  700. 


Assignee  of  Freight  or  Consignee  of  Goods.] 

—Where,  by  a  bill  of  lading,  goods  were  to  be 
delivered  "to  A.,  net  proceeds  paid  to  T.  or  to 
his  assigns,  he  or  they  paying  freight  for  the 
goods  as  per  charterparty  : "— Held,  that  the 
freight  was  to  be  paid  by  A.,  and  that  the  net 
proceeds  to  be  paid  to  T.  were  what  remained 
after  such  freight  and  other  charges  had  been 
satisfied.  Thomson  v.  Adam,  6  Moore,  280 ;  2  B.  & 
B.  460. 

0.  Time* 

Freight  Payable  in  London.]  —  The  words 
"  freight  payable  in  London  "ma  bill  of  lading 
define  the  place  only,  not  the  time,  of  payment. 
Krall  V.  Burnett,  25  W.  R.  305. 

Goods  were  put  on  board  a  ship  consigned  for 
Calcutta,  at  39*.  per  ton, "  payable  in  London  : 
—Held,  that  it  was  for  the  jury  to  say  from  the 
surrounding  circumstances  whether  the  contract 
was  a  contract  for  freight,  contingently  on  the 
ship's  arrival  at  her  destination,  or  fpr  a  sum 
nayable  on  the  receipt  of  the  goods  on  board  of 
U^  LidgeU  V.  P^n,  11  C  B.,  N.  8.  362  ;  2 
F.  &  F.  763. 

Delivery  of  Cargo  and  Payment— Conenrrent 
Aets.]— By  the  terms  of  a  bill  of  lading,  freight 
was  to  be  paid  "  one-third  in  cash  on  arrival  at  B., 
and  two-thirds  on  right  deUvery  of  the  cargo,  by 
good  aijd  approved  bills  payable  in  London  at  four 
months,  or  cash,  deducting  usual  interest,  at  the 
option  of  the  shippers."  The  vessel  arrived  at 
B.  The  one-third  freight  was  paid,  and  the  con- 
signee  of  the  cargo  declared  his  election  to  pay 
the  remaining  two-thirds  in  cash,  less  interest  :— 
Held,  that  the  delivery  of  the  cargo  and  pay- 
ment of  the  balance  of  the  freight  were  to  be 
concurrent  acts,  and  that  the  master  was  not 
bound  to  deliver  the  cargo  unless  the  consignee 
paid  or  was  ready  and  willing  at  the  same  time 
to  pay  the  balance  of  the  freight  Paynterj. 
Jamd,  2  L.  R.,  C.  P.  348 ;  16  L.  T.  660;  lo 
W.  R.  493.  Affirmed,  18  L.  T.  449  ;  16  W.  R.  768 
—Ex.  Ch. 
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Delivery  of  Bill  of  Lading.] — A  declaration 
stated  that,  in  consideration  tliat  the  plaintiff 
had  taken  the  defendant's  floods  on  board  his 
ship  to  be  carried  to  A.,  he  promised  to  pay  the 
money  due  for  freight  and  carriage  of  the  same 
on  the  deliyery  of  the  bill  of  lading,  and  that  the 
bill  of  lading  was  delivered,  by  reason  whereof 
he  became  liable  to  pay  a  large  sum  for  freight 
and  carriage  of  the  goods  : — Held,  bad,  because 
it  did  not  appear  that  anything  became  due  for 
freight  on  the  deliveiy  of  the  bill  of  lading. 
Blakey  v.  Dixon,  2  B.  &  P.  321. 

Unloading  or  Bight  Delivery  of  Cargo.]— 
A  charterparty  provided  that  freights  should 
become  payable  on  the  unloading  or  right  de- 
livery of  a  cargo,  one-thiid  in  cash  and  the  re- 
mainder by  approved  acceptances  at  three 
months,  or  cash  equal  thereto,  but  under  certain 
circumstances  the  vessel  was  to  be  taken  on  hire 
at  a  certain  rate,  payment  to  be  made  in  cash  on 
account  of  three  months'  hire  and  the  balance  on 
the  ship's  return.  The  ship  having  loaded  a  cargo 
of  guano  at  Saldanha  Bay,  proceeded  therewith  to 
England,  and,  under  the  charterer's  instructions, 
went  to  Southampton  to  discharge  her  cargo.  The 
charterers  wrote  to  the  captain  there,  stating  that 
without  prejudice  to  the  charterparty,  or  any 
dispute  connected  with  the  ship,  their  wishes 
were  that  it  should  be  landed  and  warehoused  in 
the  Southampton  Docks  in  bulk,  which  was  ac- 
cordingly done  : — Held,  that,  upon  such  landing 
of  the  cargo,  the  balance  of  the  freight  became 
payable.    Fenwick  v.  Boyd,  15  M.  &  W.  632.  * 

Binal  Loading.] — The  term  "  final  loading  of 
a  vessel  from  ihe  port  of  loading,'*  stated  in  a 
charterparty  as  the  period  for  payment  of  freight 
or  a  part  of  it,  means  the  final  departure  from 
the  port,  and  being  at  sea  ready  to  proceed  on 
her  voyage,  and  not  merely  having  the  clearances 
on  board  and  being  ready  to  sail.  Roelcmdts  v. 
HarrUon,  9  Ex.  441  ;  2  C.  L.  R.  995  ;  23  L.  J., 
Ex.  169. 

Months.] — ^Where  a  ship  is  freighted  by  the 
month,  the  months  are  calendar,  not  lunar  ones. 
Jolly  V.  Young,  1  Esp.  186. 


d.  Kanner. 

i.  Advance  of  Freight. 

Condition  precedent— Failnre  of  Voyage — ^Be- 
payment.] — A  ship  was  chartered  for  a  home- 
ward voyage  from  Calcutta,  with  an  option  to 
the  charterers  to  send  her  on  an  intermediate 
voyage,  '*  freight  to  be  paid  as  foUows  :  1,200/. 
to  be  advanced  to  the  master,  and  to  be  de- 
ducted, together  with  IJ  per  cent,  commission 
on  the  amount  advanced  and  cost  of  insurance, 
from  freight  and  settlement  thereof,  and  the  re- 
mainder on  right  delivery  at  port  of  discharge." 
The  master  was  also  *^  to  sign  biUs  of  lading  at 
any  current  rate  of  freight  required,  without 
prejudice  to  the  charterparty,  but  not  under  the 
chartered  rates,  unless  the  difEerence  be  paid  in 
cash."  The  charterers  elected  to  send  the  vessel 
on  an  intermediate  voyage,  and  paid  the  1,200/., 
and  required  the  master  to  sign  bills  of  lading 
below  the  chartered  rates.  The  dijBference, 
amounting  to  737^.,  was  demanded  from  them  by 
the  master,  but  they  refused  to  pay  it,  claiming 
to  set  off  against  it  the  advances  made  on  ac- 


count of  the  vessel.  The  vessel  was  lost  on  her 
way  to  the  intermediate  port: — Held,  that  a 
payment  in  advance  on  account  of  freight  cannot 
be  recovered,  even  though  the  voyage  fails  ;  and 
that  according  to  the  terms  of  the  charterparty 
the  payment  of  the  difference  was  to  be  a  pay- 
ment in  the  nature  of  freight,  so  that  if  the 
charterers  had  paid  the  difference  in  advance, 
they  would  not  have  been  entitled  to  recover  it ; 
and  that  therefore  the  shipowner  was  entitled  to 
recover  the  amount  from  them,  notwithstanding 
the  failure  of  the  voyage.  Byrne  v.  Schiller, 
6  L.  R.,  Ex.  20  ;  40  L.  J.,  Ex.  40 ;  23  L.  T.  741  ; 
19  W.  R.  161.  Affirmed,  6  L.  R.,  Ex.  319;  40 
L.  J.,  Ex.  177 ;  25  L.  T.  211  ;  19  W.  R.  1114— 
Ex.  Ch.     See  Watson  Y.Shnnhland,  infra. 


Freight  or  Loan.] — A  charterparty  for  a 


voyage  to  B.,  to  load  there  a  cargo  of  rice,  and 
proceed  therewith  to  London,  contained  the  fol- 
lowing stipulations  : — "  Cash  for  ship's  disburse- 
ments to  be  advanced  to  the  extent  of  300/.,  free 
of  interest,  but  subject  to  insurance  and  commis- 
sion ;  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo."  Whilst  the  ship 
was  at  B.,  the  charterer's  agent  advanced  to  the 
captain  cash  for  the  ship's  disbursements,  and 
the  captain  drew  a  bill  of  exchange  for  the 
amount  upon  the  owners.  On  her  voyage  home- 
ward the  ship  was  lost,  and  the  owners  refused 
to  accept  the  bill.  In  an  action  by  the  charterer 
against  the  shipowners  to  recover  the  amount : — 
Held,  that  the  advance  was  in  part  payment  of 
freight,  and  not  a  loan,  and  therefore  not  re- 
coverable. Hwks  V.  Shield,  7  El.  &  Bl.  633  ;  26 
L.  J.,  Q.  B.  206  ;  3  Jur.,  N.  S.  716. 

The  question  whether  the  freight  is  to  be  paid 
in  advance  or  not,  will  depend  upon  the  terms  of 
the  contract ;  and  where  it  is  apparent  that  the 
prepayment  is  an  advance  of  freight  and  not  a 
loau,  there  is  no  implied  undertaking  to  return 
the  money  if  the  voyage  fails.  Saunders  v. 
Brew,  3  B.  &  Ad.  445. 


Loading  and  Sailing.] — A  debtor  gave  to 


his  creditors  the  following  order,  addressed  to 
B. :— "  Please  to  pay  H.  &  P.  (on  the  Royal  Oak 
being  loaded  and  sailed),  out  of  the  advance, 
73/. ; "  and  B.  signed  it,  "  We  agree  to  the  above, 
B.  &  Co."  The  ship  having  loaded,  crossed  the 
bar  of  Sunderland  harbour,  when  the  captain 
left  her  and  went  ashore  to  get  the  ship's  papers 
and  sign  the  bills  of  lading ;  the  ship  m  the 
meantime  stood  off  and  on  under  easy  sail,  wait- 
ing for  the  captain's  return  : — Held,  first,  that 
the  loading  ana  sailing  of  the  ship  were  condi- 
tions precedent  to  the  payment  of  the  money. 
Hudson  V.  BUton,  6  Bl.  &  Bl.  565  ;  26  L.  J.,  Q.  B. 
27  ;  2  Jur.,  N.  S.  784. 

Held,  secondly,  that  the  ship  had  not  sailed. 
Ih, 


Seaworthineif . ]— Adeclaration  for  freight 


on  a  charterparty,  whereby  the  ship,  being  tight 
and  every  way  fitted  for  the  voyage,  ^ould,  at 
Sunderland,  load  a  cargo  of  coals,  and  proceed  to 
Constantinople,  being  paid  freight  on  the  quan- 
tity deliverwJ,  "  one-fourth  of  the  freight  to  be 
advanced  to  the  owners'  agent  in  London,  on  the 
ship  having  sailed,  less  five  per  cent,  thereon  for 
assurance,  interest  and  commiBsion,"  averred 
that  the  defendant  caused  the  ship  to  be  loaded 
with  a  cargo  of  coals,  and  that  she,  being  so 
loaded,  sailed  for  C,  pursuant  to  the  charter- 
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party.  Plea,  that  the  ship  was  not,  at  the  com- 
mencement of  the  voyage,  tight,  and  eveiy  way 
fitted  for  the  voyage,  and  that  by  reason  thereof 
the  ship  and  cargo  were  lost : — Held,  that  the 
plea  was  not  a  good  plea  in  avoidance  of  circuity 
of  action,  as  the  damage  sustained  by  the  de- 
fendant was  not  necessarily  identical  in  amount 
with  the  sum  claimed  by  the  plaintiff ;  but  that 
it  was  a  bar  to  the  action,  on  the  ground  that 
the  advance  of  the  freight  had  never  become 
payable.  Tfiompsony.  GUlegpyy  5  £1.  &  B1.209  ; 
24  L.  J.,  Q.  B.  340 ;  1  Jur.,  N.  S.  779. 

Esadiness  of  Ship— Captain's   Attend. 

anee.] — ^A  charterparty  contained  stipulations, 
that  the  captain  should  attend  daily  at  the 
brokers'  office  to  sign  bills  of  lading ;  that  the 
ship  should  taJce  on  board  all  such  lawful  goods 
as  the  charterers  might  require  ;  and  then  pro- 
ceeded— "In  consideration  whereof  the  char- 
terers agree  to  pay  freight  for  the  use  and  hire 
of  the  ship  1,4002.,  with  a  gratuity  of  25  guineas 
to  the  master,  payable  before  leaving  London." 
Then  followed  this  clause — "  The  owner  agrees, 
that  the  ship  shall  be  ready  to  sail  at  the  expira- 
tion of  the  laying  days,  or  sooner  if  required  by 
the  charterers.  If  the  ship  is  not  ready,  either 
on  the  owner's  or  the  charterer's  part,  at  the 
above-named  dates,  then  demurrage  to  be  paid 
by  the  party  in  default  at  the  rate  of  11.  per 
diem.  The  ship  to  be  ready  on  or  before  the 
10th  November,  or  the  charterers  to  have  the 
option  of  cancelling  this  agreement."  The 
freight  was  stipulated  to  be  paid,  partly  by  bills 
of  lading,  at  the  port  of  destination,  to  the  extent 
of  800/.,  and  balance  of  600/.  in  cash,  less  seventy 
days'  discount  from  the  day  of  clearing  from 
London : — Held,  that  the  stipulations,  on  the 
part  of  the  owner,  were  not  conditions  precedent 
to  his  right  to  sue  for  the  600/.  as  soon  as  the 
ship  should  have  cleared  from  London.  Seeger 
V.  Duthie,  8  C.  B.,  N.  8.  45  ;  29  L.  J.,  C.  P.  263  ; 
6  Jur.,  N.  S.  1095.  Affirmed,  8  C.  B.,  N.  S.  72  ;  30 
L.  J.,  0.  P.  65 ;  7  Jur.,  N.  S.  239  ;  9  W.  B.  166 
— Ex.Ch. 

Inraranee  of  Balance  of  Freight  by  Ship- 
owner.]— Shipowner  and  charterer  may  agree, 
by  the  terms  of  a  charterparty,  that  a  por- 
tion of  the  stipulated  freight  shall  be  pre- 
paid ;  and  such  prepayment  will  not  affect  its 
legal  character  of  flight ;  the  remainder  may 
be  the  subject  of  insurance  by  the  shipowner. 
Allison  V.  Jaristol  Marine  iTimirance  Company^ 
1  App.  Cas.  209  ;  34  L.  T.  809  ;  24  W.  B.  1039. 

A  ship  was  chartered  to  sail  from  Oneenock  to 
Bombay,  to  carry  a  cargo  of  coals.  Freight 
was  to  be  paid  on  unloa£ng  and  right  delivery 
of  the  cargo  at  and  after  the  rate  of  42«.  per  ton 
of  20  cwts.  on  the  quantity  delivered.  It  was 
provided  that  **  such  freight  is  to  be  paid,  say 
one-half  in  cash  on  signing  bills  of  lading  less 
four  months'  interest  at  Bank  rate,  bat  not  less 
than  5  per  cent,  per  annum,  5  per  cent,  for  in- 
surance, and  2^  per  cent,  on  gross  amount  of 
freight  in  lieu  of  consignment  at  Bombay,  and 
the  remainder  on  right  delivery  of  the  cargo,  less 
cost  of  coals  short  delivered,  in  cash,  at  current 
rates  of  exchange  for  bills  on  London  at  six 
months'  sight"  Half  of  the  estimated  amount  of 
the  freight  was  paid  in  London.  The  shipowner 
effected  two  insurances,  one  for  500/.  on  freight 
valued  at  2,000/.,  the  other  for  700/.  on  freight 
payable  abroad  valued  at  2,000/.     The  ship  was 


lost  before  entering  Bombay  harbour,  but  one- 
half  of  the  cargo  was  saved  and  delivered.  The 
master,  in  the  belief  that  the  prepayment  had. 
satisfied  the  freight  on  this  half  so  delivered,, 
made  no  demand  on  the  charterer.  The  ship- 
owner claimed  on  his  policies  as  for  a  total  loss  of 
the  other  half  of  the  freight : — Held,  that  on  the 
proper  construction  of  the  policy  the  whole  sum 
agreed  upon  constituted  freight ;  that  half  of  the 
whole  sum  of  that  freight  had  been  paid  in 
.England  ;  that  it  was  not  a  prepayment  of  half 
the  rate  of  freight  calculated  as  distributed  over 
the  whole  cargo,  but  of  half  the  whole  gross 
freight ;  that  half  of  the  whole  remained  to  be 
paid  abroad  on  right  delivery  of  the  cargo  ;  that 
that  half  had  been  lost  through  perils  of  the  sea ; 
and  that  the  shipowner  was  entitled  on  his 
policies  on  freight  to  recover  as  for  the  total  loss 
of  that  half.    Ih, 

A  ship  was  chartered  to  load  a  full  cargo  ''*■  on 
being  paid  freight,  payable  by  charterer's  accept- 
ance on  ship  clearing  the  custom-house,  subject  to 
insurance."  The  £ip  having  sailed,  wad  lost^ 
being  at  that  time  uninsured.  In  an  action  by  the 
shipowner  for  non-payment  of  the  agreed  freight: 
— Held,  that  it  was  no  defence  that  the  shipowner- 
had  not  insured  the  freight.  Jackson  v.  Isaacs  f. 
3  H.  &  N.  405 ;  27  L.  J.,  Ex.  392. 


Repayment  of  Freight] — ^When  the  char- 


terers of  a  ship  stipulate  that  they  shall  be  en- 
titled to  insure  their  advances  "  against  freight,*' 
at  the  owner's  expense,  and  they  fail  to  in- 
sure, they  have,  in  the  event  of  the  ship  perish- 
ing, no  claim  against  the  owners  for  repayment.. 
Watson  V.  Shankland,  2  L.  R.,  H.  L.  (Sc.)  304  ; 
29  L.  T.  349. 

By  a  charterparty  made  at  Bombay,  a  ship 
belonging  to  Merchants  at  Greenock,  was  to  pro- 
ceed from  Bombay  to  Calcutta,  and  there  h)ad 
a  caigo  to  be  conveyed  to  the  United  Kingdom. 
A  clause  in  tiie  charterparty  was  as  follows :: 
'*  Sufficient  cash  for  ship's  ordinary  disburse- 
ments to  be  advanced  the  master  against  freight ; 
subject  to  interest,  insurance,  and  two-and-a-half 
per  cent,  commission  ;  and  the  master  to  indorse 
the  amount  so  advanced  upon  his  bills  of  lading." 
While  the  ship  was  at  Calcutta  preparing  for  the 
voyage,  various  advances  for  the  ship's  ordinary 
disbursements  were  made  by  the  indorsees  of  the 
charterparty,  and  the  master  gave  them  on  ac- 
count of  such  advances  a  bill  drawn  on  the  ship-- 
owners.  They  refused  to  accept  the  bill,  on  the 
ground  that  the  master  had  no  power  to  give  it, 
and  that  under  the  charterparty  the  indorsees- 
should  have  effected  an  insurance  on  freight  to 
the  amount  of  their  advances.  No  sudi  in- 
surance was,  however  effected,  thou^  they  had 
time  to  insure  after  notice  of  the  rSusal  to  ac- 
cept the  bill.  The  ship  having  been  lost  on  the 
voyage  to  the  Unitea  Kingdom,  the  indorsees 
brought  an  action  to  recover  the  amount  of 
their  advances : — Held,  that  under  the  charter* 
party  the  shipowners  had  a  right  to  rely  on  an 
insurance  upon  the  advances  being  made  by  the- 
indoxsees,  who  had  stipulated  for  and  received 
the  right  to  charge  the  premium  ;  and  that 
they  luiving  chosen  not  to  insure  must  bear  the 
loss.    Ih. 

ii.  Bills  of  Exchange, 

Hot  Honenred — Ho  Dieeharge.] — ^Where  there 
is  a  charterparty  covenanting  for  payment  oV 
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freight  on  a  right  and  true  delivery  of  the  goods 
At  a  foreign  port,  the  freighter  is  not  discharged 
by  the  master  there  taking  from  the  freighter's 
agent,  who  was  furnished  with  funds  to  pay  him 
the  freight,  a  bill  of  exchange  upon  a  third  per- 
son, by  whom  it  is  accepted,  if  the  bill  is  not 
•duly  honoured,  although  the  agent  faUs  with  the 
amount  of  the  freight  in  his  hands,  unless  the 
master  had  the  offer  of  a  cash  payment,  and  pi«- 
f  erred  the  bill  for  his  own  convenience.  Marsh 
V.  Pedder^  4  Camp.  267. 

A.,  wishing  to  send  goods  to  B.  at  X.,  em- 
ployed C.  to  carry  and  deliver  them  to  B.  and 
engaged  to  pay  C.  for  the  freight :  C,  on  deliver- 
ing them  according  to  the  order,  took  a  bill 
of  exchange  from  B.,  drawn  on  A.,  which  bill 
was  never  paid  : — Held,  that  A.  was  liable  to 
pay  the  amount  of  the  freight  to  C,  notwith- 
standing the  bill  of  exchange.  TapJ^  v.  Mar- 
tens, 8  T.  K.  451. 


Taken  instead  of  Money — Otherwise.] — 


If,  in  a  case  where  there  is  no  charterparty,  the 
captain  of  a  ship  delivers  a  cargo,  and,  as  the 
best  thing  he  can  do  for  all  parties  under  exist- 
ing circumstances,  takes  a  bill  of  the  agent  of 
the  persons  to  whom  the  cargo  on  bouxl  belongs 
for  the  amount  of  the  freight,  this  does  not 
discharge  the  owners  of  the  cargo,  but  they  are 
liable  for  freight  if  the  bill  is  dishonoured  : 
but  if  it  appears  from  the  other  side  that  he 
might  have  nad  his  money  of  the  agent,  and 
■chose  to  take  the  bill,  it  is  otherwise.  Strong  v. 
Bart,  6  B.  &  C.  160  ;  9  D.  &  R.  189  ;  2  C.  &  P. 
■5o.    See  also  Marsh  v.  Pedder,  supra* 

To  Master.] — A.,  a  broker  in  London,  offered 
the  master  of  a  ship  (who  was  half  owner)  a 
•cheque  for  the  balance  due  to  the  owners  for 
freight  received  for  them  by  A.  This  the  master 
refused,  but  at  his  request  A.  opened  a  credit  for 
part  of  the  amount  in  favour  of  H.  with  a  bank 
in  New  Brunswick.  H.  received  the  money,  and 
•drew  a  bill  for  the  amount  in  favour  of  the  bank 
upon  A.,  who  paid  it  at  its  maturity ; — Held, 
that  this  was  such  a  payment  of  freight,  pro 
tanto,  by  A.  to  the  master  as  bound  the  other 
■owners.  AruLerson  v.  HillieSj  12  C.  B.  499  ;  21 
L.  J.,  C.  P.  160  ;  16Jur.  819. 

iii.  Other  Cases. 

According  to  Bill  of  Lading  or  Charterparty.  1 
— A  charterparty  stipulated  that  the  ship  should 
load  a  cargo  of  coal  at  Cardiff  and  proceed  to 
Pernambuco,  and  there  deliver  the  same,  and 
afterwards  receive  a  full  cargo  of  sugar  and 
other  merchandize,  and  therewith  proceed  to  a 
safe  port  in  the  United  Kingdom,  and  deliver 
the  same  on  being  paid  freight  at  the  rate  of  60«. 
per  ton  of  twenty  cwt.  net  for  sugar,  and  for 
•other  produce  at  a  rate  proportionate  thereto, 
being  in  full  for  the  round.  "  The  freight  to  be 
paid  in  the  following  manner:  150/.  on  signing 
bills  of  lading  at  Cardiff,  cash  for  the  disburse- 
ments abroad  at  the  current  rate  of  exchange, 
and  the  remainder  on  the  delivery  of  the  cargo. 
The  master  to  sign  bills  for  each  cargo  at  any 
rate  of  freight  that  might  be  tendered.  The 
owners  to  have  a  lien  on  the  homeward  cargo  for 
all  freight  and  demurrage  that  might  accrue 
thereon,  to  the  extent  of  the  bill  of  lading 
freight,  but  the  difference,  if  any,  to  be  paid  at 
the  port  of  loading  by  captain's  draft  on  char- 


terers, at  usance,  which  they  agree  to  accept 
and  pay  on  consignee  at  loading  port  agreeing  to 
the  amount :  *' — Held,  that  the  two  clauses  were 
not  inconsistent,  their  meaning  being,  that  if 
the  bill  of  lading  freight  was  less  than  the 
charter  freight,  the  difference  was  to  be  paid  at 
the  port  of  loading  by  the  captain's  draft  on  the 
charterers,  at  usance,  if  the  consignee  settled 
the  amount,  otherwise  at  the  port  of  delivery. 
Santos  V.  Briee^  6  H.  &  N.  290 ;  30  L.  J.,  Ex. 
U08. 

By  a  charterparty  between  the  defendant  and 
H.,  a  ship  was  chartered  to  proceed  to  Madras, 
and  loaa  a  cargo  there  from  the  agents  of  H., 
and  being  so  loaded,  proceed  to  London  and 
deliver  the  same  on  being  paid  freight,  at  3/.  lbs* 
a  ton,  the  captain  to  sign  bills  of  lading  for  his 
cargo  for  any  rate  of  freight  required ;  without 
prejudice  to  this  charterparty.  S.,  who  acted  as 
agent  to  H.  at  Madras,  in  respect  of  the  charter- 
party,  by  his  directions  purchased  sugars  and 
loaded  them  on  board,  and  the  captain,  at  the  re- 
quest of  S.,  signed  a  bill  of  lading,  deliverable  to 
the  order  of  S.,  at  \l,  per  ton  freight.  H.  stopped 
payment,  and  never  paid  for  the  sugar.  The 
sugar  having  arrived  in  London : — Held,  that  S. 
or  the  parties  in  London  who  represented  him 
were  entitled  to  the  sugar  on  payment  of  the 
bill  of  lading  freight.  Shand  v.  Sanderson,  4 
H.  &  N.  381 ;  28  L.  J.,  Ex.  278. 

Into  Begistry  of  Admiralty  Cktnrt.] — In  an 
action  by  a  shipowner  against  the  charterers  for 
freight,  they  pleaded,  that  after  the  freight  had 
been  earned,  and  after  the  commencement  of  the 
action,  the  obligee  of  a  bottomry  bond,  by  which 
the  ship  and  freight  were  hypothecated,  insti- 
tuted in  the  Court  of  Admiitdty  a  suit  against 
the  ship  and  freight,  .wherein  a  monition  issued, 
commanding  the  plaintiff  to  bring  into  court  the 
proceeds  of  the  wreck  and  stores  of  the  ship, 
and  the  defendants  to  bring  into  court  the 
money  due  for  freight,  to  abide  the  judgment  of 
the  court,  and  that  they  had  done  so  : — Held, 
that,  as  the  Court  of  Admiralty  has  jurisdiction 
to  decide  all  questions  as  to  freight  in  such  a 
case,  the  plea  was  a  good  plea  in  bar  of  the 
action.  Place  v.  Potts,  8  Ex.  705  ;  22  L.  J.,  Ex. 
269.  Af&rmed  in  Dom.  Proc.,  5  H.  L.  Cas.  383  ; 
24  L.  J.,  Ex.  226. 

e.  Bate  and  Amonnt. 

According  to  what  Bates.] — ^A  charterer  was  to 
load  at  Archangel  a  full  and  complete  cargo  of 
oats  or  other  lawful  merchandize,  which  the  ship- 
owners were  to  deliver  "  on  being  paid  freight 
at  the  rate  of  is,  6d.  per  320  lbs.  for  oats,  and  if 
any  other  cargo  be  shipped  in  full  and  fair  pro- 
portion thereto,  according  to  the  London  Baltic 
printed  rates."  The  cargo  shipped  consisted  of 
flax  and  other  light  articles  (all  mentioned  in  the 
London  Baltic  rates),  as  much  as  the  ship  could 
safely  carrv,  which  rendered  the  shipment  of  120 
tons  of  ballast  necessary  : — Held,  that  the  cargo 
shipped  was  a  full  and  complete  cai^  of  articles 
constituting  lawful  merchandize  within  the 
meaning  of  the  charterparty,  and  that  the  char- 
terer was  not  liable  to  pay  freight  as  on  a  full 
cargo  of  oats  or  of  other  merchandize  cjusdem 
generis,  Southampton  Steam  Colliery  Company 
v.  Clarke,  4  L.  R.,  Ex.  73  ;  38  L.  J.,  Ex.  54  ;  19 
L.  T.  651  ;  17  W.  R.  653 ;  and  on  appeal,  6  L.  R., 
Ex.  53  ;  40  L.  Jr,  Ex.  8  ;  19  W.  R.  214— Ex*  Ch. 
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By  the  terms  of  a  charterpartj  a  ship  was  to 
proceed  to  Port  Philip,  and  there  load  a  full  and 
complete  cargo  of  wool,  tallow,  bark  or  other 
legal  merchandize,  the  bark  not  to  exceed  180 
tons,  the  tallow  and  hides  not  to  exceed  80  tons, 
and  being  so  loaded,  to  proceed  therewith  to 
London,  and  deliver  the  same  on  being  paid 
freight  as  follows:  for  wool  pressed,  twelve- 
eighths  of  a  penny  per  pound  ;  unpressed,  thir- 
teen-elghths  of  a  penny  per  pound  ;  tallow,  32. 
per  ton  ;  bark,  41.  per  ton  ;  hides,  21,  per  ton  ; 
one-third  to  be  paid  in  cash  on  unloading  the 
remainder  by  bills  at  two  months.  The  ship 
took  on  board  a  few  goods  at  Port  Philip,  and 
obtained  leave,  without  prejudice  to  the  charter, 
to  go  to  Sydney,  where  she  was  loaded  full,  and 
returned  to  London  with  61  tons  of  wool  only, 
and  a  large  quantity  of  dead  weight  In  an 
action  for  not  loading  at  Port  Philip,  according 
to  the  tenor  of  the  charter ; — Held,  that  the 
terms  of  the  charterparty  meant  that  the  ship- 
owners should  be  paid  freight  for  a  full  home- 
ward cargo,  consisting  of  180  tons  of  bark, 
tallow  and  hides,  and  the  residue  of  wool,  and 
that  damages  were  to  be  calculated  on  that  basis. 
Cockburn  v.  Alexander,  6  C.  B.  791  ;  18  L.  J., 
C.  P.  74. 

Held,  also,  that  under  the  words  "  other  legal 
merchandize,"  the  charterer  was  at  liberty  to 
ship  any  lawful  articles  he  pleased,  due  regard 
being  paid  to  the  safety  of  the  vessel,  but  was 
bound  to  pay  the  same  amount  of  freight  as  the 
vessel  would  have  earned  if  loaded  within  the 
terms  of  the  charterparty.     lb. 

Where  a  ship  is  chartered  to  bring  home  a 
cai^go  of  enumerated  articles,  at  rates  of  freight 
specified,  and  such  articles  ar^  not  provided  by 
the  charter,  the  freight  must  be-  paid  upon 
average  quantities  of  such  articles ;  and  this, 
whether  the  ship  returns  empty  or  laden  with  a 
cargo  of  articles  of  a  different  nature  and  quality 
from  those  enumerated  in  the  charter.  Capper 
V.  Forster,  3  Bing.  N.  C.  938  ;  3  Scott,  129  ;  3 
Hodges,  177. 

Alternative  Bate.] — A.  undertook  to  smuggle 
goods  belonging  to  B.  into  Russia  ;  a  regular  bill 
of  lading  was  made  out  of  the  goods,  in  which 
the  freight  charged  was  the  usual  freight  accord- 
ing to  the  bulk  of  the  goods  ;  but  a  second  con- 
tract was  made  between  the  parties,  by  which 
B.  undertook  to  pay  A.  a  larger  sum  of  money  if 
the  goods  should  be  safely  landed  in  the  foreign 
port.  The  goods  were  landed,  B.  paid  the  frei^t 
under  the  bill  of  lading,  and  likewise  part  of  the 
money  under  the  agreement,  but  refused  to  pay 
the  remainder : — Held,  that,  notwithstanding 
the  bill  of  lading,  he  was  liable  to  pay  the 
residue,  as  extra  freight.  Hedley  v.  Lapagc, 
Holt,  392. 

The  plaintiffs  agreed  with  the  defendants  to 
convey  a  cargo  to  0.,  and  if  the  river  was  in  pos- 
session of  an  enemy,  to  unload  at  F.,  outside  the 
harbour.  The  freight  was  to  be  475/.,  or  if  the 
vessel  could  enter  0.,  discharge  and  reload  there, 
300/.  only ;  twenty-five  days  were  allowed  for 
unloading.  The  plaintiffs  arrived  at  F.  June 
the  2nd,  and,  an  enemy  being  in  possession  of 
the  river,  commenced  unloading  there.  The 
vessel  was  detained  at  F.,  partly  for  the  con- 
venience of  the  defendants,  and  partly  by  bad 
weather,  till  August  25th,  and  by  that  time  had 
discharged  seven-eighths  of  her  cargo.  The  enemy 
then  having  quitted  the  river,  she  entered  0., 


where  she  discharged  the  remaining  eighth  of 
her  cargo.  Li  July  the  defendants*  agent  at  O. 
gave  the  plaintiff  a  bill  for  the  larger  freight. 
In  September,  the  vessel  obtained,  at  0.,  a  full 
cargo  for  England : — Held,  that  the  plaintiffs 
were  entitled  to  the  larger  freight,  and  to  de- 
murrage from  the  28th  of  June.  Oibhens  v. 
Buunon,  1  Bing.  N.  C.  283  ;  1  Scott,  133. 

A  charterparty  provided  that  a  ship  should 
sail  to  any  safe  island  or  islands  on  the  south- 
west coast  of  Africa,  agreeably  to  instructions 
which  were  to  be  given  to  the  captain  in  due 
time  by  the  chaiterers  or  their  agents,  and  there 
load  hx)m  the  factors  of  the  charterers  a  full 
cargo  of  guano  or  other  lawful  produce,  which 
the  charterers  bound  themselves  to  provide, 
and  being  so  loaded,  to  proceed  therewith 
to  a  safe  port  in  the  United  Kingdom,  and  de- 
liver the  same,  on  being  paid  freight  at  3/.  18«. 
per  ton,  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,  one-third  in  cash  ori 
arrival  at  port  of  destination,  and  the  remainder 
by  approved  acceptances  of  three  months,  or 
cash  eqaal  thereto.  And  it  was  also  agreed,  that 
in  case  the  charterers'  agents  should  be  unable  to 
furnish  a  cargo  of  guano  at  the  ports  or  places 
therein  provided,  they  should  have  power  to  send 
the  ship  to  any  other  safe  port  or  ports,  place  or 
places,  for  obtaining  a  cargo  of  guano  in  the 
manner  aforesaid,  or  of  other  goods,  in  which 
case  they  were  to  pay  for  such  service  as  hire  for 
the  ship  after  the  rate  of  15«.  6^.  per  ton  per 
month,  such  pay  or  hire  to  commence  from  the 
day  of  the  ship's  clearing  outwards  at  the 
Custom-house,  London,  and  to  terminate  upon 
the  ship's  return  to  her  port  of  delivery  as  there- 
inbefore provided  for,  and  the  discharge  of  the 
cargo.  If  the  freighters'  agents  intended  so  to 
employ  the  ship,  they  were  to  give  the  master 
written  notice  of  such  their  intention,  on  pro- 
duction whereof  the  freighters  engaged  to  pay 
the  owner  in  cash  on  account  three  months'  pay 
for  the  hire  of  the  ship,  and  the  balance  to  be 
paid  on  the  ship's  return.  The  charterers  in- 
structed their  agent  on  the  south-west  coast  of 
Africa  that  the  ship  should  proceed  according  to 
his  instructions,  and  that  in  case  she  could  not 
find  a  cargo,  she  should  proceed  where  he  deemed 
it  likely  to  procure  one.  The  ship  sailed  pur- 
suant to  the  charterers'  directions  to  an  island 
on  the  south-west  coast  of  Africa,  where  the 
agent  met  her,  and  informed  the  captain  that 
there  was  no  guano  to  be  had  there,  and  that  she 
must  procure  a  cargo  in  Saldanha  Bay  (another 
place  on  the  same  coast),  and  must  proceed  to 
the  Cape  for  a  licence  to  load  a  cargo  there. 
The  ship  accordingly  sailed  for  the  Cape,  but 
being  there  reqnirSto  enter  into  an  engagement 
to  sig^  and  hand  over  bills  of  lading  for  the 
cargo  as  a  security  for  the  charges  of  the  licence  ; 
the  captain  refused  to  do  so  unless  the  agent 
would  make  the  freight  payable  according  to  the 
time  employed,  instead  of  according  to  the 
weight  of  the  caxgo,  and  the  latter  accordingly 
gave  the  captain  notice  that  he  engaged  him 
upon  time,  according  to  the  latter  clause  of  the 
charterparty : — Held,  that  this  clause  had  come 
into  operation,  and  that  the  time  freight  was 
recoverable.  Fenwick  v.  Boyd,  15  M.  &  W. 
632. 

Snb-charter  at  higher  Bate.]— 4^e  plaintiff 
by  charterparty,  agreed  with  G.  to  convey  com 
at  4«.  6</.  a  quarter :  G,  made  a  sub-charter  with 
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8.,  who  consigned  com  to  the  defendants  nnder 
bills  of  lading,  by  which  they  were  to  pay  6#.  a 
quarter  freight,  and  gave  them  notice  to  retain 
1«.  6d.  a  qoarter  for  him.  The  plaintiff  having 
sued  for  freight  at  d«.  per  quarter  : — Held,  that 
he  was  entitled  to  recover  only  4*.  6rf.  Mtehen- 
son  V.  Beghy,  6  Bing.  190  ;  3  M.  &  P.  442. 

Alteration.] — A  ship  was  chartered  from  Lon- 
don to  Bombay,  addressed  to  G.  &  Co.,  the  char- 
terer's agents  at  the  latter  place ;  and  it  was 
stipulated  by  another  charterparty  of  the  same 
date,  that  the  ship  should  discharge  her  caigo 
at  Bombay,  and    then    take  in    a    homeward 
<5argo,  the  charterer  agreeing  to  pay  freight,  as 
to  one-half  of  the  cargo  at  3Z.  per  ton,  and  as  to 
the  rest,  at  the  current  rate  of  freight  when  the 
-ship  should  be  loading.    It  was  also  agreed,  that 
the  master  of  the  ship,  and  the  ^ents  at  Bombay 
should  be  at  liberty  to  make  such  alterations  in 
the  charterparty  as  they  might  mutually  think 
proper,    without    prejudice    to  the  agreement. 
Shortly  after  the  arrival  of  the  ship  at  Bombay, 
G.  &  Co.  agreed,  by  a  memorandum  indorsed  on 
the  charterparty,  that,  before  loading  her  home- 
ward cargo,  the  ship  might  proceed  to  Aden  with 
■government  coals    and   stores,  and    return    to 
Bombay  with  all  possible  dispatch.    The  plaiu- 
i;iff  accordingly  entered  into  a  charterparty  with 
the  East  India  Company,  and  the  ship  proceeded 
to  Aden,  and  returned  thence,  having  earned 
fi'eight,  which  was  paid  to  the  plaintiff  : — Held, 
that  G.  &  Co.  had  authority  to  permit  the  voyage 
to  Aden,  and  that  the  charterer  was  bound  by 
the  alteration  in  the  charterparty ;  and,  there- 
fore, that  he  was  bound  to  pay  the  charter-rate 
of  3Z.  per  ton  for  half  the  cargo,  although  that 
exceeded  the  current  rate  of  fi^ight  at  the  time 
of  loading,  and  although  the  alteration  might  be 
prejudicial  to  him  ;  and  that  he  was  not  entitled 
to  bring  into  the  account  the  freight  earned  by 
the  owners  on  the  Aden  voyage.     Wiggins  v. 
Johnston,  14  M.  &  W.  609 ;  16  L.  J.,  Ex.  202, 

Goods  not  Specified— YaoaiLt  8pMe.]— A  ship 
^as  chartered  to  bring  home  a  full  cargo  of 
produce,  and  to  deliver  the  same  on  being  paid 
freight  "at  and  after  the  rate  of  5*.  6<f.  per 
barrel  of  flour,  meal  and  naval  stores,  and  11«. 
per  quarter  of  480  lbs.  for  Indian  com  or  other 
•grain."  The  cargo  was  not  to  consist  of  less  than 
3,000  barrels  of  flour,  meal  or  naval  stores.  The 
ship  returned  with  a  short  cargo,  consisting  of 
only  three  barrels  of  flour,  and  the  rest  oats, 
tobacco,  bran  and  staves.  Indian  com  or  wheat 
weighs  480  lbs.  and  oats  only  272  lbs.  per  quarter, 
and  the  latter  were  not  a  usual  import  from  the 
port  of  lading:— Held,  first,  that  the  charter- 
party  was  intended  to  regulate  the  amount  of 
freight  to  be  paid  on  all  produce  that  might  be 
shipped  ;  and  that  for  prcduoe  not  specified,  and 
for  vacant  space,  freight  was  to  be  calculated  at 
a  rate  to  be  deduced  from  the  two  rates  men- 
tioned. Warren  v.  Peahody,  8  C.  B.  800;  19 
L.  J.,  0.  P.  43  ;  14  Jur.  150. 

«  Other  grrain."]— Held,  secondly,  that  the 

words  *'  other  grain  *'  meant  such  grain  as  would 
weigh  about  480  lbs.  per  quarter,  and  therefore 
did  not  include  oats,  which  were  to  be  treated 
as  produce  not  specified,*and  freight  to  be  paid 
for  them  accordingly.    Ih, 

**  In   Itdl   for    the  Voyage  "  —  Subordinate 


Cargoes.] — By  a  charterparty  it  was  agreed  that 
a  ship  should  proceed  to  Pemambuoo,  and  there 
load  from  the  factors  of  the  freighters — having 
first  discharged  her  cargo,  if  any — any  legal 
merchandize,  to  the  extent  of  a  full  cargo,  that 
the  freighters  might  have  for  shipment,  and 
should  proceed  therewith  to  Valparaiso,  a  l^al 
port  between  Valparaiso  and  Guayaquil,  and 
Guayaquil,  all  or  any,  and  there  discharge  the 
cargo  laden  on  board  at  Pemambuco,  and  at  the 
port  between  Valparaiso  and  Guayaquil  (and 
Guayaquil)  inclusive  ;  also,  discharge  any  goods 
taken  on  board  at  Valparaiso  for  that  purpose, 
and  at  any  and  all  the  aforesaid  ports  should 
receive  and  take  on  board  a  full  and  complete 
cargo  of  legal  merchandize,  and  therewith  pro- 
ceed to  Cork  or  Falmouth  for  orders  to  discharge, 
and  deliver  the  same  agreeably  to  bills  of  lading, 
on  being  paid  freight  at  and  after  the  rate  of 
5Z.  5«.  per  ton,  such  freight  to  be  paid  in  full  for 
the  voyage,  the  cargo  from  Pernambuco  being 
freight  free,  as  well  as  those  goods  shipped  at 
Valparaiso,  if  any,  for  the  ports  at  which  the 
vessel  should  load  her  homeward  cargo.  The 
ship  took  in  cargo  at  Pemambuco,  which  was 
discharged  at  Valparaiso.  At  Valparaiso  she 
took  on  board  goo(ik  belonging  to  the  freighters, 
and  also  to  other  merchants,  for  Paita  (a  port 
between  Valparaiso  and  Guayaquil)  and  Guaya- 
quil, part  of  which  was  to  be  discharged  there 
and  the  rest  to  be  carried  to  England.  No  part 
of  the  homeward  cargo  was  put  on  board  at 
Paita : — Held,  that  &e  stipulated  freight  of 
5/.  5*.  covered  the  whole  voyage,  the  general 
words  of  the  charterparty  "  in  full  for  the 
voyage  "  not  being  controlled  by  the  clause  fol- 
lowing, and  that  the  owner  was  not  entitle  to 
freight  for  the  goods  carried  from  Valparaiso  to 
Paita,  although  no  part  of  the  homeward  cargo 
was  loaded  at  the  last-mentioned  place.  Sweet^ 
ing  V.  Darthez,  14  C.  B.  538  ;  23  L.  J.,  C.  P. 
131 ;  18  Jur.  968. 

Faseengers  taken  instead  of  Goods.]— A.,  a 
shipbroker,  engaged  with  B.,  a  shipowner,  to 
have  a  full  cargo  for  the  ship,  the  rates  of  freight 
for  which  would  average  40*.  per  ton,  and  at 
least  nine  cabin  passengers,  passage-money  to 
average  75Z.  The  contract  was  fulfilled  as  to 
the  passengers,  but  the  average  rate  of  freight 
for  goods  put  on  board  by  A.  amounted  to  32«. 
only  per  ton.  He  shipped  on  board,  however, 
steerage  passengers  for  the  voyage,  the  passage- 
money  paid  by  whom,  after  deducting  the  ex- 
penses of  their  diet,  &c.,  when  added  to  the 
freight  of  the  cargo  properly  so  called,  made  the 
average  earnings  of  the  whole  ship  per  ton 
amount  to  more  than  40«. : — Held,  that  this 
was  not  a  performance  of  the  stipulations  of  the 
contract, "  cargo  "  and  "  freight "  being  terms  ap- 
plicable to  goods  only.  LetoU  v.  MaraluUl^  7  M. 
&  G.  729  ;  8  Scott,  N.  R.  729  ;  13  L.  J.,  C.  P.  193  ; 
8  Jur.  848. 

< *The  Highest  Freight  Faid  "  on  same  Voyage.] 
— By  a  charterparty  for  a  voyage  from  SandswaU 
to  Southampton,  it  was  stipulated  that  the  owner 
should  receive  "the  hignest  freight  which  he 
could  (or  prove  by  evidence),  to  have  been  paid 
for  ships  on  the  same  voyage  or  passage  by  water, 
when  the  vessel  passed  Elsinore,  but  not  less 
than  90*.  per  St.  Petersburg  standard  hundred :" 
— Held,  that  the  charterparty  did  not  contem- 
plate strict  legal  proof  of  the  actual  agreement 
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of  the  higher  rate  of  freight,  but  reasonable  evi- 
dence that  such  higher  freight  had  been  paid  or 
•contracted  to  be  paid  ;  and  that  tJiie  owner  conld 
not  entitle  himself  to  a  higher  rote  of  freight 
than  90s,,  by  proving  that  other  vessels  had  been 
•chartered  at  such  higher  rate  for  a  voyage  to 
London,  that  not  being  within  the  fair  intend- 
ment of  the  charterparty  for  the  same  voyage. 
Oether  v.  Capper,  15  C.  B.  696 ;  24  L.  J.,  C.  P. 
69  ;  1  Jur.,  N.  S.  332.  Affirmed,  18  C.  B.  866  ; 
25  L.  J.,  C.  P.  260 ;  2  Jur.,  N.  S.  789— Bx.  Ch. 

On  €h)od8  Shipped  or  DeliTered — Attthoxity  of 

<Japtain.1— The  Oriente,  a  vessel  from  the  Chincha 
Islands,  having  on  board  a  cargo  of  guano,  char- 
tered to  the  pbiintiffs  in  London,  put  into  Val- 
paraiso in  a  disabled  state,  atad  discharged  the 
•cargo  into  a  hulk,  and  it  became  necessary  to 
tranship  and  forward  the  cargo  to  its  destination 
by  another  vessel ;  and  the  captain,  on  behalf 
•of  the  owners  of  the  cargo,  accordingly  entered 
into  a  charterparty  with  the  master  of  the  de- 
fendant's ship  "  to  take  on  board  from  the  hulk 
the  cai^o  put  on  board  of  her,  forming  the  cargo 
brought  to  Valparaiso  by  the  Oriente,  being  470 
tons  of  guano,  more  or  less,"  and  proceed  with 
the  same  to  its  destination,  agreeing  to  pay  52. 
2*.  6d,  freight  for  every  ton  delivered.  A  dis- 
pute arose  as  to  the  quantity  of  guano  put  on 
board,  the  defendant's  master  alleging  it  was 
much  less  than  470  tons,  and  the  captain  of  the 
disabled  ship  saying  it  was  that  quantity.  Ulti- 
mately the  latter  signed  a  bill  of  lading,  describ- 
ing the  guano  shipped  as  part  of  the  original 
cargo,  the  consignees  'Spaying  freight  for  the 
guano  on  470  tons  as  per  diartcrparty."  It 
turned  out  that  on]y  344  tons  of  guano  had  been 
shipped  : — Held,  that  the  captain  had  no  autho- 
rity to  bind  the  owners  oi  the  cargo  to  pay 
freight  for  more  than  the  quantity  of  guano 
actually  shipped,  and  consequently  that  the  in- 
dorsees of  the  bill  of  lading  were  entitled  to  have 
the  cargo  delivered  on  payment  of  the  freight  of 
344  tons.  Oibbs  v.  Oray,  2  H.  &  N.  22  ;  26 
L.  J.,  Ex.  286  ;  3  Jur.,  N.  S.  543. 

Xeasiiremont.1 — By  a  charterparty  it  was 

agreed  that  a  ship  should  sail  to  Bombay  and 
there  load  a  full  cargo  of  cotton,  and  proceed 
with  it  to  Liverpool  and  deliver  the  same  on 
being  paid  freight  at  the  rate  of  "  75s.  per  ton  of 
fifty  cubic  feet  delivered."  The  ship  received 
at  Bombay,  and  carried  to  Liverpool,  a  full  cargo 
of  cotton  ;  the  cargo  was  packed  at  Bombay,  as 
is  customary,  in  compressed  bales,  and  expanded 
greatly  on  being  unloaded  at  Liverpool : — Held, 
that  the  freight  was  payable  on  the  measurement 
of  the  goods  when  shipped,  and  not  when  de- 
livered. Buckle  V.  Knoop,  2  L.  R.,  Ex.  333  ;  36 
L.  J.,  Ex.  223 ;  16  L.  T.  571  ;  16  W.  R.  999— 
Ex.  Ch. 

By  a  charterparty  it  was  agreed  that  "  a  ship 
should  load  a  cargo  and  proceed  to  a  port  in 
Great  Britain,  and  deliver  the  same  on  being 
paid  freight  at  and  after  the  rate  of  36*.  per  180 
cubic  feet  (English)  taken  on  board,  as  per 
Gothenbui^g  custom  : " — Held,  that  the  freight 
was  to  be  ascertained  by  measuring  the  cargo, 
according  to  the  method  used  at  Gothenburg, 
and  not  according  to  the  method  used  at  the  port 
of  discharge.  Th^  Skandinar,  61  L.  J.,  P.  93— 
C.  A.     Reversing  50  L.  J.,  P.  46. 

By  a  charterparty  made  at  Liverpool  for  a 
voyage  from  Liverpool  to  Sydney,  the  charterer 


agreed  to  pay  for  the  hire  and  use  of  the  ship  in 
respect  of  the  voyage,  1,550/.  in  full,  on  condi- 
tion of  her  taking  a  cargo  of  not  less  than  1,000 
tons  weight  and  measurement : — Held,  that  1,000 
tons  of  weight  and  measurement  meant  1,000 
tons  of  a  cargo  of  goods  in  the  ordinary  propor- 
tion of  the  port  of  lading,  viz.,  one-third  weight 
and  two-thiids  measurement,  and  not  as  for  the 
Sydney  market,  in  which  the  proportion  is  two- 
thirds  weight  and  one-third  measurement.  Pust 
V.  Dotoie,  32  L.  J.,  Q.  B.  179 ;  8  L.  T.  244. 
Affirmed,  34  L.  J.,  Q.  B.  127  ;  13  W.  R.  459— Ex.  Ch, 

The  bill  of  lading  of  a  cargo,  shipped  at 
Bantzic  on  board  a  Prussian  vessel,  expressed  it 
to  be  100  lasts  in  2,092  bags.  The  consignee  bad 
purchased  it  for  that  quantity,  English  measure, 
but  it  did  not  amount  to  that  quantity  by  the 
Dantzic  measure,  which  is  larger: — Held,  that 
the  master  was  entitled  to  freight  according  to 
the  measure  in  the  bill  of  lading,  although  ex- 
ceeding the  freight  computed  by  Dantzic  measure. 
Moller  V.  Living,  4  Taunt.  102. 

Goods  shipped  from  abroad,  and  consigned  to 
a  merchant  in  this  country,  a're  to  be  paid  for 
(upon  a  demand  for  freight)  according  to  their 
net  weight,  as  ascertained  at  the  king's  landing 
scales,  and  not  according  to  the  weights  ex- 
pressed in  th^  bill  of  lading,  unless  there  is  a 
special  contract  so  to  pay  for  them.  Oeraldes 
V.  Donison,  Holt,  346. 

Upon  a  charterparty  engaging  to  pay  4Z.  lbs, 
per  ton  for  goods  shipped  at  Bombay  for  London, 
cotton  to  be  calculated  at  50  cubic  feet  per  ton : 
— Held,  that  evidence  wiis  admissible  of  a  usage 
to  pay  according  to  the  measurement  taken  at 
Bombay  before  the  goods  were  loaded :  also, 
that  the  plaintiff  was  entitled  to  shew  in  reply, 
that  his  captain  objected  to  receive  the  goods  at 
the  Bombay  measurement,  measured  them  when 
on  board,  and  delivered  an  account  of  that 
measQrement  to  the  shippers.  BottofiUey  v, 
Forbes,  5  Bing.  N.  C.  121  ;  6  Scott,  866. 


'* Quantity  and  Quality  Unknown."]- 


A  vessel  was  chartered  to  carry  a  cargo  of  com 
from  Odessa  to  Gloucester,  for  freight  payable  at 
a  certain  rate  per  quarter.  2,664  quarters  were 
shipped  at  Odessa,  and  the  master  signed  bills  of 
lading  in  the  usual  form,  and  which  contained  a 
memorandum,  **  quantity  and  quality  unknown." 
The  vessel  arrived  at  Gloucester  with  the  cargo 
of  com,  when  it  was  measured  at  the  Queen's 
beam,  and  found  to  contain  2,785^  quarters, 
being  an  increase  of  121  quarters.  In  the  course 
of  the  voyage  a  portion  of  the  com,  from  some 
unknown  cause,  had  become  heated  and  damaged, 
whereby  its  bulk  was  increased : — Held,  that 
freight  was  payable  on  the  quantity  of  com 
shipped,  and  not  on  its  measurement  at  the  port 
of  discharge.  Gibson  v.  Stnrge,  10  Ex.  622  \  3 
C.  L.  R.  421  ;  24  L.  J.,  Ex.  121 ;  1  Jur.,  N.  S. 
259. 

A  charterparty,  under  which  a  ship  was  char- 
tered for  a  grain  cargo  from  the  Danube  to  the 
United  Kingdom  for  freight  "per  imperial 
quarter  delivered,"  contain^  a  provision  that 
in  the  event  of  the  cargo,  or  any  part,  being 
delivered  in  a  damaged  or  heated  condition,  the 
freight  should  be  payable  on  the  invoice  quantity 
taken  on  board,  as  per  bill  of  lading,  or  half- 
freight  upon  the  damaged  or  heated  portion,  at 
the  captain's  option.  The  bill  of  lading  stated 
that  1,021  kilos  were  shipped  on  board  ;  but  the 
master  added  at  the  end  of  the  bill  of  lading, 
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before  signing  it,  the  words  "  quantity  and 
quality  unknown."  The  cargo  having  become 
heated  on  the  voyage,  the  master  claimed  to 
exercise  his  option,  and  to  be  paid  freight  upon 
the  invoice  quantity,  as  per  bill  of  lading : — 
Held,  that  the  addition  of  the  words  "  quantity 
and  quality  unknown  "  to  the  bill  of  lading  by 
the  master  did  not  take  away  his  right  to  be 
paid  freight  upon  the  invoice  quantity  in  the 
bill  of  la&ng,  and  that  the  object  and  effect  of 
that  memorandum  were  merely  to  protect  the 
captain  against  any  mistake  that  might  occur  in 
the  invoice  quantity  in  the  bill  of  lading,  in 
case  of  alleged  short  delivery  or  deterioration 
not  caused  by  his  default.  Tully  v.  Terry ^  8 
L.  R.,  C.  P.  679 ;  42  L.  J.,  C.  P.  240 ;  29  L.  T. 
36. 


Mistake  and  Misdeseriptloii.] — In  an 


action  for  freight,  the  master  is  at  liberty,  not- 
withstanding the  terms  of  the  18  &  19  Vict, 
c  111,  s.  3  (the  Bills  of  Lading  Act),  to  shew 
that  the  cargo  actually  received  by  him  differs  in 
weight  from  that' signed  in  the  bUl  of  lading  ;  at 
all  events  where  the  weight  mentioned  in  the 
bill  of  lading  is  a  mere  matter  of  measurement. 
Blanchet  v.  PowelVs  Llantitit  Collieries  Com- 
pany, 9  L.  R.,  Ex.  74 ;  43  L.  J.,  Ex.  50  ;  30 
L.  T.  28  ;  22  W.  R.  490. 

A  shipowner  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  diewing 
that  the  goods  or  some  of  them  were  never  actu- 
ally put  on  board.  Brown  v.  Poioell  Ihiffryn 
Steam  Coal  Cmnpajiy,  10  L.  R.,  C.  P.  662 ;  44 
L.  J.,  C.  P.  289  ;  32  L.  T.  621  ;  23  W.  R.  649. 

Bills  of  lading  signed  by  the  master  arc  prim& 
facie  evidence  that  the  quantities  named  therein 
were  received  by  him ;  the  onus  of  rebutting 
this  presumption,  and  of  shewing  that  a  less 
quantity  than  that  specified  was  received,  lies  on 
•the  shipowner.  McLean  v.  Fleming ,  2  H.  L. 
(Sc.  App.)  128  ;  25  L.  T.  317. 

Freight  Payable  *<oii  Intake  Measure  of 
Quantity  Delivered.' H— A  cargo  of  deals  and 
battens  consigned  to  the  defen£ints  was  shipped 
on  board  the  plaintiff's  vessel  under  a  charter- 
party  by  which  freight  was  to  be  paid  on  deals, 
battens,  &c.,  at  the  rate  of  3Z.  5«.  per  St.  Peters- 
burg standard  hundred  of  1,980  superficial  feet 
and  on  deal  ends  at  the  rate  of  21,  1«.  \d.  per 
the  like  hundred,  eight  feet  and  under.  **  Freight 
payable  on  deals  and  sawn  lumber  on  the  intake 
measure  of  quantity  delivered.'*  A  bill  of  lading 
was  signed  for  a  specified  number  of  pieces, 
deals,  battens,  and  scantling,  making  freight 
payable  "as  per  charterparty."  The  various 
pieces  were,  in  the  ordinary  course  of  business, 
measured  by  the  shipper  at  the  port  of  shipment 
and  their  dimensions  entered  in  a  specification ; 
the  figures  representing  such  dimensions  being, 
before  shipment,  chalked  on  each  piece  respec- 
tively. During  the  voyage  a  number  of  the 
pieces  were  lost.  The  remainder  was  delivered 
at  the  port  of  destination,  but  the  measurement 
figures  put  on  some  of  the  pieces  delivered  had 
become  obliterated.  The  dimensions  of  the 
pieces  lost  were  unknown  ;  but  there  was  some 
evidence  that  they  were  of  average  size  com- 
pared with  the  rest  of  the  cargo  :— Held,  that 
under  the  charterparty,  freight  was  payable  on 
the  measurement  figures  as  ascertained  at  the 
port  of  shipment,  and  not  on  the  quantity  de- 
livered measured  at  the  port  of  discharge,  accord- 


ing to  the  intake  mode  of  measurement ;  and 
that,  having  regard  to  the  particular  circum- 
stances, the  amount  might  be  calculated  by  as- 
suming that  the  pieces  lost  were  of  average  size 
as  compared  with  the  remainder,  and  making  a 
proportionate  reduction  from  the  sum  total  of 
the  measurements  in  the  specification.  Spaight 
v.  Ihmtoorthy  6  Q.  B.  D.  115  ;  49  L.  J.,  Q.  B. 
346  ;  42  L.  T.  296  ;  28  W.  R.  508. 

Dead  Freight.]— Dead  freight  means  not 
freight,  but  an  unliquidated  compensation  for 
the  loss  of  freight  recoverable  in  the  absence  and 
place  of  freight.  McLean  v.  Fleming,  2  L.  B.^ 
H.  L.  (Sc.)  128 ;  26  L.  T.  317. 

The  shipowner  therefore  is  entitled  to  be  paid 
for  a  deficiency  of  cargo,  not  at  the  rate  assigned 
per  ton  in  the  charterparty  for  actual  cargo,  but 
a  reasonable  sum,  deductions  being  made  for 
charges  saved  to  the  shipowner  in  consequence 
of  the  deficiency.    lb. 

Deductions. J — The  stipulation  in  a  charter- 
party  that  freight  shall  be  paid  "  subject  to  in- 
surance," means,  freight  is  to  be  paid  subject  to 
deductions  for  premiums  upon  insurance.  Ja^sk- 
*07i  V.  Isaaeson,  3  H.  &  N.  406  ;  27  L.  J.,  Ex. 
392. 

Disbursements  charged  against  the  freight  of 
a  vessel,  but  not  expressed  in  the  charterparty, 
are  mere  loans  and  cannot  properly  be  deducted. 
Tanner  v.  Phillips,  27  L.  T.  480  j  21  W.  R.  68. 

f.  Becovery  of  Over  Payment. 

In  What  Cases.]— If  the  consignee,  to  get  his 
goods  delivered  to  him,  pays  more  than  the  net 
weight  amounts  to,  he  inay  recover  back  the 
surolus.     Geraldes  v.  Doniion,  Holt,  346, 

When  the  charterers  of  a  ship  stipulate  that 
they  shall  be  entitled  to  insure  their  advances 
^*  against  freight,'*  at  the  owner's  expense,  and 
they  fail  to  insure,  they  have,  in  the  event  of  the 
ship  perishing,  no  claim  against  the  owners  for 
repayment.  Watson  v.  Sh^inkland,  2  L.  R.,  H.  L. 
(So.)  304  ;  29  L.  T.  349. 

Advanee  Freight.]— jSSm?  ante,  col.  1459. 


B>.  Tender. 

What  is.] — The  custom  of  the  Caen  stone 
trade  being  to  pay  freight  half  in  cash  and  half 
by  a  bill  at  two  months,  the  agent  of  the  owners 
of  Caen  stone,  which  was  brought  by  a  vessel  to 
an  English  port,  verbally  offeied  the  captain  of 
a  vessel  which  brought  it  half  the  amount  of  the 
freight  in  cash  ;  and  also  offered  to  give  the  cap- 
tain per  procuration,  the  acceptance  of  the  prin- 
cipal for  the  other  half,  if  the  captain  would 
draw  a  bill.  This  the  captain  refused : — Held,  a 
sufiScient  tender  of  the  freight,  as  it  was  the 
duty  of  the  captain  to  draw  the  bilL  Luard  v. 
Butcher,  2  C.  &  K.  29. 

Waiver  of.] — In  an  action  for  non-delivery  of 
a  cargo,  it  was  proved  that  a  larger  sum  was  de- 
manded for  freight  by  the  master  than  was  due, 
and  that  the  demand  was  so  made  as  to  amount 
to  an  announcement  by  the  master  that  it  was 
useless  to  tender  a  smaller  sum,  as  it  would  be 
refused  : — Held,  that  these  facts  amounted  to  a 
dispensation  of  a  tender.  The  Norway,  B  &  L, 
404  J  3  Moore,  P.  C.  C,  N.  S.  245  ;  11  Jur.,  N.  S, 
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892  ;  13  L.  T.  50 ;  13  W.  R.  1086.    See  also  S.  C, 
13  W.  R.  296. 

h.  Payment  GKutranteed. 

The  defendants  guaranteed  to  the  plaintiff's 
vessel  a  sum  of  900/.  gross  freight,  on  the  nnder- 
Btanding  that  the  vessel  should  be  placed  at 
once  on  the  most  profitable  charter  or  trade 
procurable,  and  that  the  vessel  would  carry 
300  tons  of  whatever  cargo  it  might  take  on 
board,  or  should  it  not  take  300  tons,  that  a  pro- 
portionate reduction  of  tbe  guarantee  should  be 
made  for  any  proper  quantity  of  cargo  it  might 
take.  The  plaintiff  was  not  able  to  procure  a 
gross  freight  of  900/.: — Held,  that  the  breach 
accrued  at  the  place  of  loading,  and  that  the 
plaintiff  was  entitled  to  recover  on  the  guarantee, 
though  the  vessel  was  lost  on  the  voyage.  Car?' 
V.  Wallachian  Petroleum  Comjiany^  2  L.  R.,  C.  P. 
468  ;  36  L.  J.,  C.  P.  236  ;  16  L.  T.  460  ;  15  W.  R. 
874— Ex.  Ch. 

i.  Fleadlngv  in  Aotions. 

A  declaration  stated  that  "  the  defendants  are 
indebted  to  the  plaintiff  for  freight,  for  the  con- 
veyance by  the  plaintiff  for  the  defendants,  at 
their  request,  of  goods  in  a  ship  :  " — Held,  that 
Ihe  declaration  was  bad  for  omitting  the  words 
"  for  money  payable  by  the  defendant  to  the 
plaintiff,"  and  for  not  shewing  any  debt  due  in 
prsBsenti.  Place  v.  Potts ,  8  Ex.  705  ;  22  L.  J., 
Kx.  269. 

So  where  a  declaration  since  15  &  16  Vict. 
c.  76,  stated  that  "  the  plaintiff  sues  the  defen- 
dant for  freight,  for  the  conveyance  by  the  plain- 
tiff for  the  defendant,  at  his  request,  of  goods  in 
ships  : " — Held,  bad  on  demurrer,  for  not  shewing 
a  debt  in  prsesenti,  but  that  the  defect  was  cured 
by  pleading  over.  Wilkinson  v.  Sharlajid,  10 
Ex.  724  ;  3  C.  L.  R.  619  ;  24  L.  J.,  Ex.  116  ;  1 
Jur.,  N.  8.  144. 

Or  might  be  amended  after  error  brought,  on 
pavment  of  costs.  S.  C,  3  C.  L.  R.  619  ;  1  Jur., 
N.'S.  405. 

Where  a  ship  was  let  to  freight  by  a  charter- 
party,  a  clause  in  the  deed,  that  "  it  was  cove- 
nanted and  agreed  by  and  between  the  parties, 
that  forty  days  should  be  allowed  for  unloading 
and  loading  again  : " — Held,  to  raise  an  implied 
covenant  on  the  part  of  the  freighter  not  to  de- 
tain the  ship  for  loading  and  unloading  l)eyond 
the  forty  days ;  and  if  he  detains  her  for  any 
longer  time,  the  owner's  remedy  is  covenant  and 
not  assumi)sit,  as  upon  an  implied  new  contract. 
llandall  v.  Lynch^  12  East,  179. 

4.  Lien  on  Caboo. 
a.  Creation  of. 

By  Contraet.]  — Where  parties,  instead  of 
trusting  to  the  general  rule  of  law  with  respect 
to  freight,  make  a  special  contract  for  a  pay- 
ment which  is  not  freight,  it  must  depend  upon 
the  terms  of  that  contract  whether  a  lien  does 
or  does  not  exist.  When  the  contract  made 
gives  no  lien,  a  court  of  law  will  not  supply  one 
by  implication.  Xirchner  v.  Venus,  12  Moore, 
P.  C.  C.  361 ;  5  Jur.,  N.  S.  395  ;  7  W.  R.  455. 

D.  &  Co.,  of  Liverpool,  shipped  goods  for 
Sydney.  The  bill  of  lading  stated  the  goods  to 
be  to  the  shipper's  order  or  assigns,  "  he  or  they 
paying  freight  for  the  goods  here  as  per  margin." 

VOL.   VI. 


In  the  margin  it  was  stipulated  as  follows: 
*'  Freight  payable  in  Liverpool  to  M.,  one  month 
after  sailing,  vessel  lost  or  not  lost."  The  bill  of 
lading  pas£id  into  the  hands  of  K.  &  Co.,  as  in- 
dorsees for  value.  On  the  ship's  arrival  at 
Sydney,  the  port  of  delivery,  the  master  was 
advised  by  the  shipowner  that  the  sum  agreed  to 
be  paid  as  freight  at  Liverpool  had  not  been 
paia  ;  and  he  refused  to  deliver  the  goods  to  K. 
&  Co.,  the  assignees  of  the  bill  of  lading,  unless 
freight  was  paid,  claiming  a  lien  on  the  goods 
for  the  unpaid  freight : — Hold,  first,  that  the 
amount  agreed  to  be  paid  by  the  shippera  at  the 
port  of  shipment,  one  month  after  sailing  of  the 
ship,  did  not  acquire  the  legal  incidents  of 
freight,  though  described  under  that  name  in 
the  bill  of  lading,  it  being  merely  money  to  be 
paid  for  taking  goods  on  1x)ard  and  undertaking 
to  carry,  and  not  for  carrying  the  goods  ;  and 
that  there  was  no  right  of  lien  on  the  goods  by 
the  shipowner  in  respect  of  such  sum  of  money 
being  unpaid.    Ih, 

No  consideration  of  inconvenience  can  pre- 
vent a  right  of  lien  where  a  charterparty  has 
expressly  created  that  right.  McLean  v.  Fle- 
ming, 2  L.  R.,  H.  L.  (Sc.)  128  ;  25  L.  T.  317. 

Dead  Freight.] — By  a  charterparty  it  was 
agreed  between  a  shipowner  and  a  merchant 
that  his  ship  should  proceed  to  Sulina,  .  .  . 
and  there  load  as  customary  from  the  factors  of 
the  .  .  .  freighter  a  full  and  complete  cargo  of 
staves,  &c.,  *'  which  the  .  .  .  merchant  bound 
himself  to  ship,  .  .  .  and  .  .  .  therewith  proceed 
to  London,  and  deliver  the  same  on  being  paid 
freight  at  specified  rates.  .  .  .  The  freight  to  be 
paid  in  cash  on  .  .  .  right  delivery  of  cargo.  .  .  . 
Fifty  running  days  ...  to  be  allowed  for  load- 
ing .  .  .  and  ten  days  on  demurrage,  over 
and  above  the  laying  days  ...  at  8/.  per  day. 
.  .  .  The  owners  to  have  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  demurrage, 
and  average  ;  and  the  charterer's  responsibilities 
to  cease  on  shipment  of  the  cargo,  provided  it 
be  of  sufficient  value  to  cover  the  freight  and 
charges  on  arrival  at  port  of  discharge.  .  .  ." 
Tbe  ship  proceeded  to  Sulina  and,  after  a  delay 
of  eighteen  days  beyond  the  ten  demurrage 
days,  loaded  a  short  cargo.  A  printed  bill  of 
lading  was  then  signed  by  the  captain  for  283,682 
staves,  to  be  delivered  "  at  the  port  of  discharge, 
as  per  charterparty,  unto  order  or  .  .  .  assigns, 
he  or  they  paying  freight  and  all  other  condi- 
tions (these  words  being  inserted  in  writing)  or 
demurrage  (if  any  should  be  incurred)  for  the 
said  goods  as  per  charterparty."  Upon  the  arrival 
of  the  ship  in  London  tbe  shipowner  claimed 
from  tbe  consignees  of  the  bill  of  lading,  a  lien 
on  the  goods  mentioned  in  the  bill  of  lading  for 
cargo  short  shipped  (claimed  as  dead  freight), 
for  demurrage  proper,  in  respect  of  the  ship 
being  detain^  ten  aays  at  the  port  of  loading, 
and  for  damages  in  the  nature  of  demurrage  for 
a  detention  beyond  the  demurrage  days..  The 
consignees  had  no  notice,  until  the  arrival  of  the 
ship  in  London,  of  this  claim,  but  they  had  re- 
ceived a  copy  of  the  charterparty  with  the  bill 
of  lading : — Held,  that  the  shipowner  had  no 
lien  for  "dead  freight,"  as  the  claim  was  not 
"dead  freight"  within  the  meaning  of  the 
charterparty  and  bill  of  lading.  Gray  v.  CarVf 
6  L.  R.,  Q.  B.  522 ;  40  L.  J.,  Q.  B.  257  ;  26 
L.  T.  216  ;  19  W.  R.  1173— Ex.  Ch.  See  also 
Jiirleff  v.  (rlad»tine,po8t,  col.  1479. 
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Where  the  freighter  of  a  ship  covenanted, 
that,  if  she  should  not  be  fully  laden,  he  would 
not  only  pay  for  the  goods  on  board,  but  also 
for  so  much  in  addition  as  the  ship  would  have 
carried,  for  which  he  had  before  stipulated  to 
pay  freight  according  to  differiint  rates  for  three 
descriptions  of  goods  : — Held,  that  the  shipowner 
had  no  lien  upon  the  goods  actually  on  board  for 
the  amount  of  dead  freight  ;  in  other  words,  for 
the  compensation  in  damages  which  he  was  en- 
titled to  for  the  freighter's  breach  of  contract  in 
not  putting  a  full  loading  on  board,  which 
damages  were  unliquidated  ;  there  being  no  lien 
in  such  a  case,  either  by  usage  of  trade  or  the 
express  contract  of  the  parties.  Phillij)^  v,  Ilodie, 
15  East,  547. 

Unpaid  Tender — Amount]  —  The  plaintiff, 
being  the  owner  of  a  ship  called  the  K.,  loaded 
her  with  wheat  at  P. ;  as  the  cargo  was  taken 
on  the  ship's  account,  freight  at  the  nominal 
rate  of  1«.  per  ton  was  inserted  in  the  bill  of 
lading,  which  contained  the  usual  exceptions  of 
perils  of  the  seas.  He  sold  the  cargo  whilst 
afloat  to  H.  upon  the  terms  that  "freight" 
should  be  paid  at  the  rate  of  60jf.  per  ton.  H. 
sold  his  interest  in  the  cargo,  and  it  ultimately 
vested  in  the  defendant,  who  bought  the  cargo 
on  the  same  terms  on  which  it  had  been  sold  to 
H.-  The  K.  on  her  arrival  was  ordered  to  Y., 
where  she  commenced  to  discharge  her  cargo ; 
the  defendant  received  it  and  paid  large  sums 
on  account.  The  quantity  delivered  was  less 
than  that  mentioned  in  the  bill  of  lading  by 
about  seventy  quarters.  The  plaintiff  claimed 
**  freight "  at  the  rate  of  GOs.  per  ton  upon  all 
the  cargo  delivered  ;  the  defendant  claimed  to 
deduct  193Z.  on  account  of  short  delivery.  At 
the  trial  the  jury  were  of  opinion  that  the  short 
delivery  arose  from  the  excepted  perils,  and 
found  for  the  plaintiff  for  the  total  sum  claimed 
by  him  :— Held,  that  although  the  plaintiff 
Inight  not  have  a  lien  as  shipowner,  the  cargo 
being  taken  on  ship's  account,  nevertheless  he 
had  a  lien  as  unpaid  vendor ;  that  from  the  de- 
fendant's conduct  a  contract  by  him  might  be 
implied  to  pay  freight  at  the  rate  of  60*.  per 
ton  upon  all  cargo  delivered,  and  that  the  find- 
ing of  the  jury  for  the  plaintiff  was  right.  Swan 
V.  Barber,  5  Ex.  D.  130  ;  49  L.  J.,  Ex.  253  ;  42 
L.  T.  490  ;  28  W.  R.  563— C.  A. 

Kon-performance  of  Voyage.] — It  was  provided 
by  a  charterparty  that  200/.,  part  of  the  freight, 
should  be  advanced  in  cash  on  signing  bills  of 
lading  and  clearing  at  the  custom-house,  and 
that  for  the  security  and  payment  of  all  freight, 
dead  freight,  demurrage  and  other  charges,  the 
master  or  owners  should  have  an  absolute  lien 
and  charge  on  the  cargo.  The  ship  was  loaded 
and  cleared  at  the  custom-house,  but  the  250/. 
was  not  paid,  and  consequently  the  captain  did 
not  sign  bills  of  lading,  and  the  ship  never  started 
on  her  voyage.  The  charterer  having  become 
insolvent,  his  trustee  in  liquidation  gave  notice 
to  the  owner  that  he  disclaimed  all  inter&st 
under  the  charterparty.  The  owner  claimed  a 
lien  on  the  cargo  for  the  250/.  as  freight : — Held, 
the  ship  never  having  earned  or.  commenced  to 
earn  freight,  no  lien  arose.  Nyholm^  Ex  partCj 
Child,  U  re,  43  L.  J.,  Bk.  21  j  29  L.  T.  634  ;  22 
W.  R.  174. 


When  Ship  Lost.]— When  money  for  the 


carriage  of  goods  by  sea  is  payable  at  the  port  of 
destination,  "  ship  lost  or  not  lost,"  and  the  ship 
is  wrecked  upon  the  voyage,  the  shipowner  has 
no  lien  upon  the  goods,  although  the  money  to  be 
paid  for  the  carriage  is  described  as  freight  in 
the  bills  of  lading.  Nelson  v.  Aitsoeiation  for 
Protection  of  Wrecked  Property,  43  L.  J.,  C.  P, 
218. 

On  Transhipment.] — Where  a  vessel  had  been 
sea  damaged,  and  the  agents  of  the  charterers 
refused  to  undertake  the  transhipment,  the 
master  entered  into  a  fraudulent  contract  with  a 
shipowner  for  the  transhipment  and  conveyance 
of  the  cargo.  By  the  contract,  while  the  same 
freight  was  reserved  as  had  been  payable  on  the 
original  voyage,  it  was  agreed  between  the 
master  and  the  owner  that  a  very  large  portion 
I  should  be  paid  over  to  the  master  : — Held,  that 
I  the  contract  must  be  taken  to  have  been  made  on 
behalf  of  the  owners,  and  that  they  had  not  a 
lien  which  they  could  transfer  to  the  owner  of 
the  second  vessel  so  as  to  entitle  him  to  withhold 
the  goods  until  the  whole  freight  was  paid. 
Matthews  v.  Gihhs,  30  L.  J.,  Q.  B.  65  ;  7  Jur., 
N.  S.  186  ;  3  L.  T.  651 ;  9  W.  B.  200. 

Unnecessary  Detention  —  Ascertainment  of 
General  Average.] — When,  by  a  charterparty 
and  bill  of  lading,  freight  is  "  to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo,"  the 
master  having  a  lien  by  common  law  for  freight 
and  general  average,  and  a  lien  by  contract  for 
demurrage,  the  payment  of  the  freight  and  the 
delivery  of  the  goods  are  concurrent  acts  in 
which  all  that  is  required  from  the  owner  of  the 
cargo  is  readiness  and  willingness  to  pay  at  the 
time  of  delivery  ;  and  before  paying  any  sum 
for  general  average,  the  owner  of  cargo  is  entitled 
to  be  satisfied  that  the  amount  claimed  is  the 
result  of  a  proper  adjustment ;  and  if  the  owner 
of  cargo  on  arrival  of  the  ship  in  port,  and  before 
discharge,  refuses  to  pay  the  amount  claimed 
for  freight  and  general  average  before  the 
amount  due  is  finally  ascertained,  but  offers  to 
pay  a  large  proportion  of  the  freight,  and,  there 
being  no  doubt  as  to  his  solvency,  to  sign  an 
average  bond  for  the  payment  of  the  general 
average  when  ascertained,  but  the  master,  never- 
theless, insists  upon  retaining  the  cargo  on  board 
ship  until  his  lien  for  freight  and  general  aver- 
age is  satisfied,  detention  by  the  master  is  not 
wrongful.  Miedhrodt  v.  Fitzivwn,  The  Energif, 
6  L.  R.,  P.  C.  306  ;  44  L.  J.,  Adm.  25  ;  32  L.  T. 
579  ;  23  W.  R.  932. 


Discharge    against    Payments.] — By    a 


charterparty  it  was  provided  that  freight  should 
be  paid  at  the  rate  therein  specified,  the  cargo  to 
be  taken  alongside  and  to  be  taken  from  the 
ship's  tackle  at  the  port  of  discharge,  free  of  risk 
and  expense  to  the  ship.  Disputes  having  arisen 
during  the  delivery  of  the  cargo,  the  master  re- 
quired payment  of  the  freight  for  the  amount  of 
cargo  delivered  each  day  over  the  ship's  ?ide  into 
the  consignee's  boats,  and  refused  to  deliver  any 
more  cargo,  on  the  consignees  refusing  to  pay  on 
delivery  as  required  : — Held,  that  by  the  terms 
of  the  charterparty,  it  was  clear  that  the  inten- 
tion of  these  parties  was,  that  the  master  should, 
on  the  arrival  at  the  port  of  destination,  deliver, 
and  the  consignees  receive,  at  the  ship's  side ; 
and  that  as  on  such  delivery  and  receipt  the 
master  ceased  to  be  i-esiwnsible  and  to  have  any 
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lien  on  the  goods,  he  was  jaatified  in  refusing  to 
discharge  the  cargo  withoat  payment  at  the 
ship's  side  of  the  freight  each  day,  on  the  quan- 
tity delivered,  for  his  lien  would  be  given  ui> 
by  delivery  of  the  goods.  Black  v.  Rose,  2 
Moore,  P.  0.  C,  N.  S.  277  ;  10  Jur.,  N.  S.  1009  ; 
11  L.T.  31;  12  W.  R.  1123. 

What  Kerehandiie.]— A  master  may  detain 
any  part'of  the  mercnandize  for  the  freight  of 
all  that  is  consigned  to  the  same  person.  Salder- 
green,  v.  Flight,  6  East,  622,  n.  And  see  Ward 
v.  Feltm,  1  East,  512. 

Though  some  part  has  been  removed  into  a 
lighter  alongside  of  the  ship  which  was  sent  by 
the  cousignea.     lb, 

Wharfkge.] — But  the  master  has  no  right  t5 
detain  goods  for  wharfage,  if  the  consignee 
tenders  the  freight,  and  requires  them  to  be  de- 
livered over  the  ship's  side.  Bishop  v.  Ware,  3 
Camp.  360. 

Damages  for  Detention  of  Ship  at  Port  of 
Loading.]  —  By  a  charterparty  it  was  agreed 
that  the  ship  should  go  to  a  certain  port  and 
there  load  from  the  charterer  a  cargo  "in  the 
customary  manner,"  and  proceed  with  the  same 

to  another    port   and  deliver "  The 

cargo  to  be  discharged  in  ten  working  days, 
commencing  from  the  day  after  the  ship  has  got 
into  her  proper  discharging  berth.     Demurrage 

at  21.  per  100  tons  register  per  day The 

ship  to  have  an  absolute  lien  on  cargo  for  freight 
and  demurrage,  the  charterer's  liability  to  any 
clauses  in  the  charter  ceasing  when  he  has  de- 
livered the  cargo  alongside  ship  : " — Held,  that 
the  demurrage  and  the  lien  and  exemption 
clauses  did  not  apply  to  damages  for  undue  deten- 
tion of  the  vessel  at  the  port  of  loading.  Lorkhart 
V.  Falk,  10  L.  R.,  Ex.  132 ;  44  L.  J.,  Ex.  105  ; 
33  L.  T.  96  ;  23  W.  R.  753.     S.  P.,  Orag  v.  Oirr, 

6  L.  R.,  Q.  B.  522  ;  40  L.  J.,  Q.  B.  257  ;  19  W.  R. 
1173— Ex.  Ch. 

Fort  Charges.] — In  a  charterparty  the  freighters 
promised  to  pay  and  defray  two-thirds  of  the 
port  charges ;  the  owner  having  paid  the  whole  : 
—  Held,  that  he  had  no  lien  on  the  goods  shipped 
for  those  charges.  Faith  v.  Faxf  India  Com- 
jtaiiy,  4  B.  &  A.  430. 

Evidence  of  Custom  of  English  Port  against 
Pereign  Indorsees.] — Evidence  was  admitted  of  a 
custom  in  Liverpool,  that  a  lien  on  goods  for  a 
sum  agreed  to  be  paid  there  as  freight  continued  : 
— Held,  that,  as  the  assignees  of  the  bill  of  lading 
were  resident  in  Sydney,  in  New  South  "Wales, 
and  there  was  no  evidence  that  they  were  ac- 
quainted with  the  local  usage  in  Liverpool,  such 
evidence  of  custom  was  not  admissible  for  the 
purpose  of  explaining  the  effect  of  the  memo- 
randum in  the  bill  of  lading,  or  of  shewing  the 
terms  on  which  the  goods  were  shipped,  in  the 
construction  of  such  bill  of  lading.  Kirchner  v. 
VeniU!,  12  Moore,  P.  C.  C.  361  ;  6  Jur.,  N.  S.395  ; 

7  W.  R.  455. 

Payment  at  Two  IConths  after  Inward  Seport.] 

— A  charterparty  stipulated  that  a  ship  should 
proceed  from  London  to  Bombay,  and  being  there 
loaded,  should  proceed  to  London,  and  discharge 
In  any  dock  the  freighters  might  appoint,  and 
deliver  her  cargo,  on  being  paid  freight,  at  and 


after  the  rate  of  4/.  per  tun.  By  a  subsequent 
clause  it  was  stipulated  that  the  freight  was  to 
be  paid  on  unloading  and  right  delivery  of  the 
cargo  in  cash  two  months  after  the  ship's  inwanl 
report  at  the  Custom-house  : — Held,  that,  upon 
construction  of  these  stipulations  taken  together, 
the  freight  was  not  payable  until  two  months 
after  the  inward  report,  and  the  shipowner  had 
not,  after  the  cargo  was  discharged,  pursuant  to 
the  charterparty,  any  lien  thereon  for  the  freight. 
Alsager  v.  St,  Kathtirin&g  Dock  Company j  14 
M.  &  W.  794  ;  15  L.  J.,  Ex.  34. 

Where  a  charterparty  provided  for  payment  of 
part  of  the  freight,  and  for  "  the  remainder  in 
cash,  two  months  after  the  vessel's  report  in- 
wards : " — Held,  that  no  lien  was  created  in 
respect  of  the  remainder.  Foster  v.  Colby,  3 
H.  &  N.  705  ;  28  L.  J.,  Ex.  81. 

b.  Affainat  Olxarterers  or  Aventa  with 

Notice. 

Express  Stipnlations.] — A  shipowner  may 
expressly  stipulate  to  retain  his  lien  by  the 
charterparty,  and  this  will  be  effective  between 
him  and  the  charterer  or  his  agent  with  notice. 
Kern  v.  BenlanArs,  19  C.  B.,  N.  S.  205. 

A  lien  on  the  lading  of  a  ship  having  Ixien 
expressly  reserved  to  the  owner  by  a  charterparty, 
held  that  goods  which  the  chart-crer  purchased 
and  put  on  board,  and  then  transferred  with  a 
stipulation  to  convey  them  to  their  destination 
for  a  certain  amount  of  freight,  were,  even  against 
an  indorsee  of  the  bill  of  lading,  subject  not  only 
to  that  freight,  but  to  the  slupowner's  lien  for 
a  balance  due  to  him  under  the  charterparty, 
whether  possession  of  the  ship  was  by  the  charter- 
party  completely  out  of  the  shipowner  and  vested 
in  the  charterer  or  not.  Small  v.  Moates,  9  Bing. 
579  ;  2  M.  &  Scott,  674.  ' 

Kotice  to  Agents — Bill  of  Lading  Differing 
fSpom  Charterparty.] — A  shipowner  having  agreed 
with  G.  by  charterparty  to  convey  a  cargo  to 
Calcutta,  and  to  deliver  a  return  cargo  at  the 
East  India  Docks  in  London,  for  a  freight  of  14^. 
a  ton  on  the  ship's  tonnage,  the  last  payment  to 
be  made  by  bills  at  four  months,  on  the  arrival 
of  the  ship  in  the  Thames.  G.  by  his  agents 
put  goods  on  board  at  Calcutta,  and  consigned 
them  to  the  defendants,  who  were  aware  of  the 
existence  of  the  charterparty :  the  captain  signed 
a  bill  of  lading,  according  to  which  freight  for 
these  goods  was  expressed  to  have  been  paid  by 
bills  in  London  : — Held,  that,  notwithstanding 
this  bill  of  lading,  the  shipowner  had,  even  as 
against  the  defendants,  a  lien  on  these  goods  for 
the  hire  of  the  ship  due  under  the  charterparty. 
Camjnon  v.  Gdvin,  3  Bing.  N.  C.  17 ;  3  Scott, 
338;  2  Hodges,  116. 

Failure  of  Charterers— Kew  Contract.  ]— The 
agents  of  M.  &  Co.,  of  Porto  Rico,  chartered  a 
ship  for  a  vojage  for  the  round  from  Glasgow  to 
Porto  Rico,  and  back  to  the  United  Kingdom  ; 
freight  4Z.  10^.  per  ton  upon  homeward  cargo. 
The  chartei-er,  on  the  vessel's  arrival  at  San 
Juan,  directed  the  captain  to  proceed  to  P., 
where  L.  &  Co.,  their  agents  there,  would  provide 
him  with  homeward  cargo,  and  they  accordingly 
supplied  498  hogsheads  of  sugar  towards  the 
cargo,  and  for  which  a  bill  of  lading  was  given 
by  the  captain  ;  but  having  heard  of  M.  k  Co.*b 
failure,  they  refused  to  provide  the  remainder, 
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and  demanded  either  a  return  of  the  goods  already 
on  boainl,  or  that  the  captain  should  enter  into  a 
new  charter.  The  captain,  under  protest,  entered 
into  a  new  contract  at  30*.  a  ton,  for  a  voyage 
from  P.  to  Falmouth,  and  180  hogsheads  were 
put  on  board  in  addition,  and  a  bill  of  lading  was 
signed  for  the  whole  quantity  at  that  rate : — 
HeM,  that  the  498  hogsheads  were  virtually 
shipped  by  the  charterers  themselves,  and  that 
the  captain  had  no  authority  to  vary  the  contract 
as  to  the  goods  actually  on  board  when  the  failure 
of  the  charterers  was  heard  of.  and  that  the  ship- 
owner was  therefore  entitled  to  a  lien  on  those 
goods  for  freight  at  the  rate  of  U.  10*.  per  ton  ; 
but  that  with  respect  to  the  180  hogsheads  after- 
wsrds  shipped,  the  captain  was  entitled  to  enter 
into  the  new  contract,  the  agents  of  the  charterers 
having  refused  to  complete  the  loading  on  the 
original  charterparty,  and  for  these  goods  the 
owners  were  entitled  to  a  lien  at  the  rate  of  30«. 
Peamon  v.  Oosrhen.  17  C.  B.,  N.  S.  352  ;  33  L.  J., 
C.  P.  266  ;  10  Jur.,  N.  S.  903  ;  10  L.  T.  758  ;  12 
W.  R.  1116. 

Where  GoocLb  Selanded.] — Where  by  a  charter- 
party  the  shipowners  covenanted  to  receive  a 
luU  cargo  and  the  freighter  to  load  the  same, 
and  to  pay  so  much  for  every  ton  of  flax  which 
should  be  delivered  at  the  king's  beams  at  L., 
and  so  much  per  diem  for  demurrage,  and  the 
parties  mutually  bound  themselves,  especially 
the  shipowners,  the  ship,  her  tackle,  and  appur- 
tenances, and  the  freighter,  the  goods  to  be 
laden  and  put  on  board,  in  a  penal  sum,  for  the 
performance  of  every  article  contained  in  the 
charterparty": — Held,  that  the  shipowners  had 
not  a  lien  upon  the  goods  actually  brought  home 
to  L.  for  a  sum  of  money  claimed  to  be  due  in 
respect  of  goods  which  were  put  on  board  at 
the  loading  port,  but  afterwards  relanded,  and 
restored  to  the  agent  of  the  freighter,  under  pro- 
cess of  the  law  at  the  loading  port ;  nor  for  a 
sum  claimed  for  dead  freight ;  nor  for  a  sum 
claimed  for  demurrage.  JBirley  y.  Gladstorie, 
a  M.  &  S.  205. 

BiliB  of  Exchange — ^DUhononr  of.  1  —  By  a 
memorandum  of  charter,  made  at  Liverpool, 
it  was  agreed  that  a  ship  should  load  a  cargo 
there,  and  proceed  to  China,  and  there  deliver  the 
same  agreeably  to  bills  of  lading,  and  afterwards 
load  a  full  cargo  of  tea  or  other  lawful  merchan- 
dize for  Liverpool  or  London,  and  deliver  the 
same  to  the  charterers  or  their  assigns,  they  pay- 
ing freight  for  the  same  at  the  rate  of  71.  10*.  per 
ton  of  fifty  cubic  feet  for  tea  delivered,  for  the 
round  out  and  home  ;  other  goods,  if  shipped,  to 
pay  in  customary  proportion  ;  in  consideration 
whereof  the  outward  cargo  to  be  carried  freight 
free  ;  payment  to  become  due  and  to  be  made  as 
follows :  SOOl.  on  sailing,  by  charterers'  accept- 
ance at  three  months'  date,  and  the  balance  on 
the  unloading  and  delivering  of  the  cargo,  by 
approved  bills  on  London  at  two  months'  date,  or 
cash  ;  "  the  master  to  sign  bills  of  lading  at  such 
rates  of  freight  as  may  be  required  by  the  agents 
of  the  charterers,  without  prejudice  to  this  char- 
terparty ;  and  the  owners  to  have  an  absolute  lien 
upon  the  cargo  for  the  recovery  of  all  freight, 
dead  freight,  demurrage,  &c.,  due  to  the  ship  under 
this  charterparty."  By  another  memorandum, 
indorsed  on  the  above,  Singapore  was  sul)stitu ted 
for  China  ;  and  it  was  agreed  that,  on  delivery 
of  the  cargo  in  Singapore,  the  freighters'  agent 


there  should  have  the  option  of  .loading  the  ship 
for  London  or  Liverpool,  or  for  China  ;  that,  in 
the  event  of  the  vessel  returning  from  Singapore, 
the  freight  for  the  round  should  be  3,375Z.  in  full ; 
that  should  the  vessel  proceed  to  China,  the 
freighters  should  pay  an  additional  freight  of 
31*.  per  ton  on  the  homeward  cargo  from  thence, 
for  the  privilege  of  carrying  intermediate  freight 
from  Singapore  to  China,  and  an  acceptance  at 
three  months  for  900/.,  on  the  ship's  sailing  from 
Liverpool,  w^as  substituted  for  800Z.  The  ship 
was  laden  by  the  charterera  chiefly  as  a  general 
ship,  but  they  shipped  on  their  own  account 
goods  for  which  the  master  signed  bills  of  lading, 
making  the  goods  deliverable  at  Singapore  to 
M.  &  Co.,  or  assigns,  paying  freight  as  per  mar- 
gin. In  the  margin,  the  freight  (in  the  aggre- 
gate 196/.  124.)  was  declared  to  be  *^  payable  in 
Liverpool  one  month  after  sailing  of  vessel  lost 
or  not  lost."  The  vessel  sailed  from  Liverpool 
on  the  21st  of  February,  1856,  and  the  charterers 
gave  their  acceptance  at  three  months  for  900/., 
which  became  due  on  the  23rd  of  May,  and  was 
dishonoured  : — Held,  that  the  owners  had  a  lien 
upon  the  goods  so  shipped  by  the  charterers,  for 
the  amount  of  the  bill  of  lading  freight,  as 
against  the  consignees  (M.  &  Co.),  who  had  ad- 
vanced money  to  the  consignors  upon  the  ship- 
ment, but  not  for  the  900/.  GUkison  v.  Middleton^ 
2  C.  B.,  N.  S.  134 ;  26  L.  J.,  C.  P.  209. 

By  a  charterparty  between  De  M.  and  the  ship- 
owner, coals  were  shipped  from  a  home  port  to 
Alexandria,  and  made  deliverable  to  order  or  as- 
signs ;  and  it  was  stipulated  that  the  freight 
should  be  paid  "  on  loading  and  right  delivery  of 
the  cargo,  less  advances  in  cash  at  current  rates 
of  exchange ;  one-half  of  the  freight  to  be  ad- 
vanced by  freighter's  acceptance  at  three  months, 
on  signing  bills  of  lading ;  owner  to  insure  the 
amount,  and  deposit  with  the  charterer  the  club 
policy,  and  to  guarantee  the  same."  The  accepts 
ance  having  been  given,  the  shipowner's  agent 
indorsed  the  bill  of  lading  thus  :  "  Received  on 
account  of  the  within  freight,  301/.  17«.  6^.,  as 
per  charterparty."  On  the  ship's  arrival  at  Alex- 
andria, the  purchaser  of  the  coal,  and  to  whom 
De  M.  had  indorsed  the  bills  of  lading,  intimated 
that  he  was  prepared  to  pay  the  balance  of  the 
freight  remaining  unpaid  after  deducting  301/. 
lis.  6</.,  and  applied  for  delivery  of  the  cargo  ; 
but  the  master  having  heard  that  De  M.  had  sus- 
pended payment,  refused.  The  demand  was 
made  on  the  6th  of  January,  1864,  but  the  bill 
was  not  due  till  the  3rd  of  February : — Held, 
that  the  shipowner  had  no  lien  on  the  cargro^ii 
respect  of  the  amount  represented  by  the  bill  of 
exchange ;  and  that  the  damages  were  the 
amount  of  the  bills,  and  such  further  sum  as 
represented  the  loss  sustained  by  the  detention 
of  the  goods.  Tamvaco  v.  Slmpjum^  1  L.  R.,  C.  P. 
363  ;  35  L.  J.,  C.  P.  196  ;  14  L.  T.  893  ;  14  W.  R. 
376  ;  1  H.  &  R.  374— Ex.  Ch. 


Approval.] — A  shipowner  having  a  lien 


on  goods  until  the  delivery  of  approved  bills  for 
freight,  took  a  bill  of  exchange  in  payment, 
and  objected  to  it  at  the  time,  but  afterwards 
negotiated  it:  —  Held,  that  such  negotiation 
amounted  to  an  approval  of  the  bill,,  and  that  he 
thereby  lost  his  lien  on  the  goods.  Honn^tutle  v. 
Faovan,  8  B.  &  A.  497  ;  2  Stark.  590. 


Until  Delivery  of.] — Where  the  owner  of 


a  ship  covenanted  to  let  her  to  freight,  and  de 
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liver  the  cai-go  in  good  order  and  condition,  and 
the  freighters  covenanted  to  pay  freight  on  safe 
delivery  of  the  cargo,  one-third  in  cash,  and  the 
remaining  two-thirds  by  approved  bills  of  ex- 
change, at  four  months'  date : — Held,  that  the 
delivery  of  the  cargo  and  payment  of  freight 
were  concomitant  acts,  and  that  the  owner  had 
a  lien  on  the  cargo  till  he  was  satisfied  for  the 
amount  of  freight  remaining  due.  Yates  v. 
JlaUston-y  2  Moore,  294. 

And  where  the  owner  covenanted  to  deliver 
the  cargo  agreeably  to  bills  of  lading,  and  the 
freighters  covenanted  to  pay  one-third  in  cash 
on  arrival,  and  the  remainder  on  delivery  of  the 
cargo,  by  good  bills  of  exchange,  at  four  months' 
date  ;  and  the  captain  landed  the  goods  in  his 
own  name,  and  offered  them  to  the  freighter  at 
one  delivery,  on  receiving  the  stipulated  freight : 
— Held,  that  the  owner  had  a  lien  on  them,  until 
such  bills  of  exchange  were  produced  by  the 
freighter.     Yates  v.  Mennellj  2  Moore,  297. 

A.,  as  owner  of  a  ship,  covenanted  with  B.,  the 
freighter,  for  a  voyage  from  London  to  Bahia, 
there  to  receive  a  full  cargo,  and  to  proceed  to 
the  first  port  in  the  English  channel,  where, 
on  her  arrival,  notice  should  be  given  to  the 
freighters,  from  whom  orders  should  be  received, 
at  what  port  the  cargo  should  be  delivered,  ac- 
cording to  bills  of  lading.  B.  covenanted  to 
put  a  full  cargo  on  board,  and  to  pay  freight  at 
certain  rates  per  ton,  viz.  300^.  in  cash  on  the 
day  the  vessel  should  be  reported  Inward  at  the 
Custom-house,  and  the  remainder  by  good  bills, 
payable  in  London,  at  two  months  ^tcr  date, 
from  the  day  on  which  the  delivery  should  be 
completed.  A.  bound  the  vessel  and  freight,  and 
B.  the  merchandize  to  be  taken  on  board  her,  for 
due  performance.  The  vessel  shipped  a  cargo 
for  the  freighter  at  Bahia,  together  with 
other  merchandize  consigned  to  other  persons 
in  London.  By  the  bill  of  lading,  the  freighter's 
goods  were  to  be  delivered,  on  his  paying  freight 
for  the  same,  as  per  charterparty.  The  vessel 
having  arrived  in  London,  the  owner  delivered 
the  goods  to  the  different  consignees,  on  their 
paying  freight  reserved  by  bills  of  l^ing,  at  a 
less  rate  than  that  stipulated  by  the  charterparty. 
The  owner  refused  to  deliver  the  freighter's 
cargo,  without  payment  of  the  freight  due  under 
the  charterparty  : — Held,  that  he  was  entitled  to 
detain  it  for  the  hire  of  the  vessel,  as  the  delivery 
of  the  goods  and  the  payment  of  freight  were 
concomitant  acts ;  and  that  If  the  master  un- 
shipped the  whole  of  the  cargo,  the  delivery 
would  be  complete,  and  that  the  freighter  should 
then  pay  for  and  deliver  bills  for  the  amount  of 
the  freight,  as  stipulated  by  the  charterparty. 
Tate  V.  Meek,  2  Moore,  278. 

When  Holders  of  Bills  of  Lading  are  Char- 
terers* Correspondents.] — By  a  charterparty  it 
was  stipulated  that  the  ship  should  proceed  to 
Penang,  and  there  load  a  full  and  complete 
cargo  of  legal  merchandize  from  the  charterer's 
factors,  and  proceed  therewith  to  London,  and 
there  deliver  the  same  on  being  paid  freight, 
"lump  sum  of  2,800Z.,  in  full  of  all  charges." 
At  the  end  of  the  charterparty  was  the  following 
clause  : — "  The  captain  to  sign  bills  of  lading  at 
any  rate  of  freight,  without  prejudice  to  this 
charter.  In  the  event  of  a  less  freight,  the  bills 
of  lading  of  part  of  the  cargo  to  be  filled  up  for 
loss,  if  any."  Under  this  charterparty,  the  char- 
terers shipped  at  Penang  goods  of  their  own,  for 


which  the  ca[)tain  signed  bills  of  lading  at  a 
certain  specified  rate  of  freight.  The  goods  so 
shipped  were  consigned  for  sale  to  the  correspon- 
dent of  the  charterers  in  London,  who  was  under 
a  general  engngementto  honour  bills  drawn  upon 
him  by  the  charterers,  upon  the  faith  of  consign- 
ments to  be  made  to  meet  them,  and  who  were 
largely  in  advance  at  the  time  of  the  shipment : 
— Held,  that  the  owners  had  a  lien  upon  the  goods 
for  the  entire  lump  freight.  Gledstaties  v.  Allen, 
12  C.  B.  202. 

0.  Against  Indorsees  or  Aflslflrnees  of  Bills 

of  Ladinff. 

Time  of  Payment.] — Where  freight  is  made 
payable  by  a  bill  of  lading,  according  to  the 
terms  of  a  charterparty,  which  stipulates  for 
payment  of  freight  ten  days  after  delivery  of  the 
cargo,  the  owner  has  no  lien  on  the  cargo  for  the 
freight.  LtLcas  v.  NockelU,  4  Bing.  729 ;  2  Y. 
&  J.  304  ;  1  M.  &  P.  788— Ex.  Ch. 

Beference  to  Charterparty — EfTeot  of.] — In  a 

bill  of  lading,  where  freight  is  made  payable 
"as  per  charterparty,"  this  reference  incorpo- 
rates into  the  bill  of  lading  all  the  clauses  in 
the  charterparty  which  relate  to  the  amount  of 
freight,  but  only  for  the  purpose  of  computing 
the  amount  of  freight,  not  for  the  purpose  of 
transferring  to  the  holder  of  the  bill  of  lading 
the  benefit  of  covenants  found  in  the  same 
clauses  of  the  charterparty,  but  not  affecting 
the  amount  of  freight.  The  Norioay,  B.  &  L. 
226. 

Where  a  charterparty  stipulated  for  lump 
freight,  "  the  master  guaranteeing  the  ship  to 
carry  3,000  tons  on  a  draft  of  twenty-six  feet 
water,  or  to  forfeit  freight  in  proportion  to  the 
deficiency,"  and  the  ship  could  not,  and,  in  fact, 
did  not,  carry  a  cargo  of  3,000  tons : — Held,  that 
an  assignee  of  a  bill  of  lading  for  such  cai^o 
making  freight  payable  as  "  per  charterparty," 
had  no  cause  of  action  against  the  ship  in  re- 
spect of  the  master  fraudulently  guaranteeing, 
J:c.    /ft. 

By  the  terms  of  a  charterparty  the  cargo 
was  made  deliverable  on  freight  being  paid  as 
follows  : — "  The  ship  to  have  a  lien  on  cargo  for 
freight ;  3Z.  10*.  per  ton  of  fifty  cubic  feet  to  be 
paid  to  captain  or  his  agents  on  right  and  true 
delivery  at  port  of  discharge."  The  charterer 
shipped  a  portion  of  the  cargo  under  a  bill  of 
lading,  which  stated  freight  to  be  payable  as  per 
charterparty  : — Held,  that  the  rate  of  freight 
only  was,  and  not  the  terms  as  to  the  lien  men- 
tioned in  the  charterparty  were,  incorporated  in 
the  bill  of  lading,  and  that,  therefore,  the  ship- 
owner had  no  lien  as  against  a  bon&  fide  indorsee 
for  value  of  such  bill  of  lading  for  t^e  whole 
chartered  freight,  but  only  for  the  freight  due  on 
the  goods  mentioned  in  the  bill  of  lading.  Fry 
V.  Chartered  Mercantile  Bank  of  India,  Lon^ 
don,  and  China,  1  L.  R.,  C.  P.  689  ;  35  L.  J., 
C.  P.  306  ;  14  L.  T.  709  ;  14  W.  R.  920. 

Kotice  of  Terms  of  Charterparty.]— Where 
freight  was  agreed  to  be  paid  for  the  use  or 
hire  of  the  ship,  at  a  certain  rate  per  ton  for 
a  voyage  out  and  home,  in  manner  following, 
viz.,  a  certain  sum  in  advance  on  the  ship's  clear- 
ing outwards,  and  the  residue,  half  in  cash,  and 
half  in  approved  bills,  upon  the  delivery  of  the 
homeward  cargo ;  and  the  owner  appointed  a 
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master  at  the  request  of  the  cUarterer,  who  exe- 
cuted a  bond,  conditioned  for  the  faithful  per- 
formance of  the  master's  duty  ;  and  also  in- 
structed the  master  to  be  careful  to  sign  all  bills 
of  lading  with  the  clause  "  freight  payable  as  by 
charterparty  ; "  and  the  ship  was  consigned  to 
(/.  &  Co.  in  Calcutta,  by  whom  she  was  put  up 
for  her  homeward  voyage  as  a  general  ship,  and 
different  merchants  shipped  gcKxis  by  her ;  C.  & 
Co.  taking  for  homeward  freight  bills  payable 
sixty  days  after  the  delivery  of  the  cargo,  and,  a 
new  master  having  been  appointed  by  tliem,  in 
conjunction  -with  the  former  master,  signed  bills 
of  lading  with  the  clause  "  paying  freight  agree- 
ably to  freight  bill  ;  "  and  the  freight  bills  were 
made  payable  in  London  to  B.  &,  Co.,  to  whom 
the  charterer  was  indebted  for  advances  on  the 
outward  cargo,  and  who,  as  well  as  C.  &  Co., 
were  cognizant  of  the  terms  of  the  charterparty : 
— Held,  that  the  owner  of  the  ship  had  a  lien  on 
these  goods  to  the  extent  of  the  homeward 
freight.     FaitJi  v.  Hast  India  Compa7iy,  4  B.  & 

A.  630. 

C.  &  Co.  also  put  on  board  the  ship  goods  pur- 
chased by  them  on  account  of  the  charterer ;  but 
he  being  indebted  to  them  and  B.  &  Co.,  their 
agents,  those  goods  were,  by  the  bill  of  lading, 
consigned  to  B.  &  Co.  : — Held,  that,  as  between 
the  owner  of  the  ship  and  B.  &  Co.,  the  goods 
were  to  be  considered  as  the  goods  of  the  char- 
terer, and  liable  to  the  owner's  lien  on  them  for 
the  freight  due  by  the  charterparty.    Ih. 

Where  indorsees  of  a  bill  of  lading  are  also  the 
charterers  of  a  ship,  they  are  bound  by  a  stipula- 
tion as  to  lien  in  the  charterpartv.  McLean  v. 
Flemitifj,  2  L.  R.,  H.  L.(Sc.)  128  ^25  L.  T.  317. 

The  goods  of  a  shipper  in  a  general  ship  are 
not  affected  by  a  clause  in  a  charterparty  of 
which  he  has  no  notice  or  knowledge,  giving  the 
shipowner  lien  on  all  cargo  and  freight  for 
arrears  of  hire  due  under  the  charterparty.  The 
Stornaway,  61  L.  J.,  Adm.  27  ;  40  L.  T.  773. 

By  a  charterparty  which  was  negotiated  by 
A.,  as  agent  of  B.,  the  charterer  (B.)  engaged  to 
pay  a  lump  freight  of  735^.  for  a  voyage  to  the 
coast  of  Airica  and  back  to  London,  in  casli,  on 
the  correct  delivery  on  the  return  cargo,  and 
the  charterparty  contained  the  following  clause : 
'•  The  master  to  sign  bills  of  lading  at  any  rate 
of  freight,   without  prejudice  to  the  charter.'' 

B.  shipped  oil  on  his  own  account  for  London, 
for  which  the  master  signed  a  bill  of  lading 
making  the  oil  deliverable  to  A.,  or  assigns,  "  he 
or  they  paying  freight  for  the  goods  as  usual." 
This  bill  of  lading  B.  indorsed  to  A.  in  part  pay- 
ment of  advances  made  by  him  on  the  purchase 
of  the  outward  cargo  : — Held,  that  A.  having 
notice  of  the  terms  of  the  charterparty,  the  owner 
was  entitled  to  a  lien  on  the  oil  for  the  entire 
charter  freight.  Kpm  v.  Desla/uh'g,  10  C.  B., 
Ijl.  S.  205  ;  30  L.  J.,  C.  P.  297  ;  8  Jur.,  N.  S. 
194;  5L.  T.  349. 

Ho  Ifotice  of  Terms  of  Charterparty — Bill  of 
Lading  Freight.] — ^As  against  assignees  or  con- 
signees, who  have  purchased  or  made  advances 
on  the  faith  of  the  bill  of  lading  without  notice, 
the  shipowner  can  only  retain  for  the  freight 
mentioned  in  the  bill  of  lading.  Gilkison  v.  Mid- 
dlchm,  2  C.  B.,  N.  S.  134  ;  26  L.  J.,  C.  P.  209. 

A  ship  was  chartered  for  a  particular  voyage 
for  a  gross  sum,  by  way  of  freight.  The  captain 
signed  bills  of  lading  for  the  cargo  (which  was 
the  property  of  and  consigned  to  a  third  person), 


specifying  a  rate  of  freight  amounting  to  a  less 
sum  than  that  mentioned  in  the  charterparty  : — 
Held,  that  the  shipowner  had  no  lien  on  the 
cargo  beyond  the  freight  specified  in  the  bills 
of  lading.     Mitclwll  v.  Scaife,  4  Camp.  298. 

S.  and  W.  chartered  a  ship  from  Liverpool 
to  Calcutta  and  home  for  7,000Z.  "  The  freight 
to  be  paid  1,250/.  on  vessel  clearing  from 
Liverpool,  and  1,000Z.  on  delivery  of  the  out- 
ward cargo  at  Calcutta,  the  remainder  in  cash, 
two  months  from  the  vessel's  report  inwards, 
and  after  right  delivery  of  the  cargo,  or 
under  discount  at  five  per  cent,  per  annum  at 
freighter's  option.  The  master  to  sign  bills  of 
lading  at  any  rate  of  freight  required  without 
prejudice  to  this  charterparty.  The  owners  of 
the  ship  to  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight  and  demurrage." 
There  were  provisions  for  payment  of  the  freight 
in  cash  on  delivery  of  the  cargo,  if  the  cargo 
was  delivered  abroad.  S.  and  C,  who  were  the 
charterer's  agents  at  Calcutta,  having  made  ad- 
vances to  disburse  the  vessel,  shipped  a  quantity 
of  linseed,  for  which  the  captain  signed  bills  of 
lading  deliverable  to  their  order  or  assigns  on 
paj'ment  of  freight  at  5*.  per  ton,  the  current 
rate  being  5Z.  10«.  Against  this  shipment  S.  & 
C.  drew  a  bill  of  exchange,  and  indorsed  and  de- 
livered it  together  with  the  bill  of  lading  for 
value  : — Held,  that,  assuming  the  charterparty 
to  have  created  a  lien  for  the  charterparty 
freight  as  against  the  charterer,  a  bond  fide  in- 
dorsee of  the  bill  of  lading,  without  notice  of 
the  charterparty,  was  entitled  to  the  linseed  on 
pavment  of  the  bill  of  lading  freight.  Foster  v. 
adby,  3  H.  &  N.  705  ;  28  L.  J.,  Ex.  81. 

Freight  Payable  One  Konth  after  Sailing.]— 
Goods  were  shipped  by  S.  k  Co.  from  Glasgow  to 
Lima,  under  a  bill  of  lading,  by  which  &eight 
was  to  be  paid  by  the  shippers  "  one  month  after 
sailing,  ship  lost  or  not  lost."  The  goods  were 
consigned  by  S.  &  Co.  to  the  defendant  for  sale, 
and  the  bill  of  lading  was  handed  by  S.  &  Co.  to 
him  for  value.  S.  &  Co.  made  default  in  paying 
the  freight,  and  the  master,  under  instructions 
from  tjie  shipowners,  refused  to  deliver  up  the 
goods  to  the  agents  of  the  defendant  at  Lima 
without  payment  of  the  freight,  claiming  a  lien 
upon  them  : — Held,  that  the  shipowners. had  a 
lien  upon  the  goods  for  the  freight  payable  by 
the  bill  of  lading  as  against  the  defendant.  XeUih 
V.  Qraluim,  8  El.  &  Bl.  605  ;  27  L.  J.,  Q.  B.  15  ; 
4  Jur.,  N.  S.  49. 

Cnitom— Payment  at  Port  of  Shipment.] — 
Goods  were  shipped  at  Liverpool  for  Sydney. 
By  a  bill  of  lading  the  goods  were  made  deliver- 
able to  the  shipper's  order  or  assigns, "  he  or  they 
paying  freight  for  the  goods  here,  as  per  margin ; " 
and  in  the  margin  the  stated  amount  for  freight 
was  made  payable  in  Liverpool  to  M.  (who  was 
not  the  shipowner)  one  month  after  the  sailing 
of  the  vessel : — Held,  that,  as  against  an  indorsee 
for  value  of  the  bill  of  lading,  the  master  could 
not  detain  the  goods  at  the  port  of  delivery  on 
the  ground  of  non-payment  of  the  freight,  al- 
though the  jury  found  that,  by  the  usage  of 
Liverpool,  the  shipowner  does  not  lose  his  lien 
for  the  freight  by  making  it  payable  at  the  port 
of  shipment.  Kirchrwr  v.  Venus,  12  Moore, 
P.  C.  C.  361  ;  5  Jur.,  N.  S.  396  ;  7  W.  R.  455. 
Such  a  local  usage  cannot  bind  a  bon4  fide 
I  holder  for  value  without  notice.    Ih, 
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d.  Waived,  Suspended,  or  I<08t. 

Beliyery — Landing.] — Where  consignees  do 
not  appear  to  claim  goods  at  the  port  of  dis- 
charge and  there  is  no  suitable  warehouse  : — 
Semble,  that  the  master  may  still  land  the  cargo 
without  losing  his  possession  and  control  over  it 
(placing  the  goods  in  a  warehouse  belonging  to, 
or  hired  for,  his  owners),  and  so  preserve  his  lien. 
Mors'le-Blanch  v.  Wilson,  8  L.  R.,  C.  P.  227  ;  42 
L.  J.,  C.  P.  70 ;  28  L.  T.  415. 

Contract  at  Tarianee  'nith.] — A  shipowner  has 
a  lien  upon  a  cargo  for  freight  (i.  e.,  for  the  carri- 
age, conveyance,  and  delivery  of  goods),  but  such 
lien  is  destroyed  by  his  entering  into  a  contract 
at  variance  with  that  lien  ;  as  where  he,  by  con- 
tract, agrees  to  be  paid  after  delivery  of  the 
cargo,  and  not  at  the  time  of  delivery.  Walker 
v.  KirchfieVj  11  Moore,  P.  C.  C.  21. 

A  bill  of  lading  contained  this  form,  "  Freight 
for  the  same  goods  to  be  paid  by  the  shippers  ; " 
and  in  the  margin  of  the  bill,  "  Freight  payable 
one  month  after  sailing,  ship  lost  or  not  lost." 
The  owner  of  the  ship,  on  her  arrival  at  her  des- 
tination, claimed  a  lien  on  the  goods  for  the 
freight,  and  refused  to  deliver  the  goods  to  the 
consignees  until  the  freight  had  been  paid  : — 
Held,  that  the  shipowner  had  no  lien  on  the 
goods  consigned,  as  the  sum  claimed  was  not 
freight,  properly  so  called,  and  was  concluded  by 
the  contract  which  stipulated  for  a  payment  to 
be  made  in  lieu  of  freight,  and  to  be  made  at  a 
fixed  period,  having  no  reference  to  the  delivery 
of  the  goods.    lb.    See  also  cases  ante,  col.  1478. 

Fart  Taken  on  Part  Payment.] — The  lien  of  a 
shipholder  for  freight  being  entire,  is  not  lost  or 
waived  by  allowing  part  of  the  goods  to  be  taken 
away  on  payment  of  a  portion  only  of  the  freight, 
without  some  express  contract  with  the  express 
or  implied  authority  of  the  shipowner.  Perez  v. 
Alsap,  3  F.  &  F.  188. 

Complete  Delivery.] — Where  sevei'al  goods  be- 
longing to  one  owner  arc  carried  the  same  voyage, 
a  delivery  of  part  does  not  defeat  the  lien  upon 
the  remainder  for  the  whole  freight.  But  if 
there  are  two  contracts  to  carry  with  different 
termini  to  the  voyage  in  each  contract,  no  lion 
attaches  for  freight  under  the  one  contract  upon 
goods  shipped  under  the  other,  and  improperly 
detained  on  board  by  the  carrier.  Goods  are 
divested  of  a  lien  by  a  complete  delivery.  Bernal 
v.  Pirn,  1  Gale,  17. 

Taking  Bills  of  Exchange.] — See  cases  ante, 
col.  1463. 

XVI.    DEMURRAGE. 

1.  Liability  under  Contract. 

a.  Charterer,  1486. 

b.  Ck>n8ignees  and  Indorsees  of  Bills  of  Lading, 

1488. 

c.  Other  Cases,  1490. 

2.  Notwe  of  Anuraly  1492. 

3.  Time  and  Calculation  of  Lays,  1493. 

4.  Place,  1496. 

5.  Loading    and    Discliarging  Arcordiyig  to 

Rules  of  Port,  1501. 

6.  Causes  of  Delay. 

a.  Weather,  1505. 

b.  Not  Producing  Bill  of  Lading,  1507. 

c.  Other  Cases,  1508. 


7.  Rate  of  Payment^  1612. 

8.  Lien  for,  1513. 

9.  Practice, 

a.  Jurisdiction,  1514. 

b.  Pleading,  1514. 


1.  Liability  under  Contract. 

a.  Charterer. 

Delay  in  Loading.] — It  was  agreed  by  a  char- 
terparty  that  the  ship  should  load  a  full  cargo  at 
Liverpool  in  fifteen  working  days  and  when 
loaded  proceed  to  Genoa,  there  "to  be  dis- 
charged, weather  permitting,  at  the  rate  of  not 
less  than  35  tons  per  working  day  from  the  time 
of  her  being  ready  to  unload.  And  ten  days  on 
demurrage  over  and  above  her  said  laying  days 
at  8Z.  per  day.  Charterer's  liability  to  cease 
when  the  ship  is  loaded,  the  captain  having  a 
lien  upon  the  cargo  for  freight  and  demurrage." 
The  charterer  having  occupied  more  than  twenty- 
five  days  in  loading,  the  shipowner,  after  a  full 
cargo  had  been  loaded,  sued  the  charterer  for  the 
demurrage  in  respect  of  some  of  the  ten  days  : — 
Held,  that  the  charterer  was  protected  by  the 
last  clause  of  the  charterparty.  Francesco  v. 
Massey,  8  L.  R.,  Ex.  101  ;  42  L.  J.,  Ex.  75  ;  21 
W.  R.  440. 

By  a  charterparty  it  was  agreed  that  a  ship 
should,  with  all  convenient  speed,  proceed  to 
Sunderland,  and  that  the  charterer  should  there 
load  the  ship  in  regular  turn  with  a  full  cargo 
of  coals,  and  the  ship  should  proceed  with  it 
to  Kiel,  and  deliver  to  freighter  or  assigns,  on 
payment  of  freight ; "  and,  that  the  charter  being 
concluded  by  the  charterer  on  behalf  of  another 
party  resident  abroad,  all  his  liability  should 
cease  as  soon  as  he  had  shipped  the  cargo  : " — 
Held,  that  this  clause  only  exempted  the*  char- 
terer from  liability  accruing  after  the  loading 
of  the  cargo  ;  and  that  he,  therefore,  remained 
liable  for  delay  in  loading,  although  he  had 
ultimately  loaded  a  full  cargo.  Ckristoffersan 
V.  Hansen,  7  L.  R.,  Q.  B.  509  ;  41  L.  J.,  Q.  B. 
217  ;  26  L.  T.  547  ;  20  W.  R.  626. 

By  a  charterparty  cargo  was  to  be  loaded  in 
thirteen  working  days,  and  to  be  discharged  at 
not  less  than  30  tons  per  working  day.  Ten  days' 
demurrage  to  be  allowed  above  the  said  days. 
The  charterer's  liability  to  cease  when  ship  is 
loaded,  the  captain  or  owner  having  a  lien  on 
cargo  for  freight  and  demurrage: — Held,  that  the 
charterer  upon  loading  the  cargo  was  discharged 
from  liability  for  demurrage  incurred  at  the  port 
of  loading.  ICish  v.  Cory,  10  L.  R..  Q.  B.,  553  ; 
44  L.  J.,  Q.  B.  205  ;  32  L.  T.  670  ;  23  W.  R.  880 
—Ex.  Ch. 

By  a  charterparty  it  was  agreed  that  the  ship 
should  go  to  a  certain  port  and  there  load  &om 
the  charterer  a  cargo  "  in  the  customary  manner," 
and  proceed  therewith  to  another  port  and  de- 
liver the  same.  .  .  .  "The  cargo  to  be  dis- 
charged in  ten  working  days,  commencing  from 
the  day  after  the  ship  had  got  into  her  proper 
discharging  berth.  Demurrage  at  21.  per  100 
tons  register  per  day.  .  .  .  The  ship  to  have  an 
absolute  lien  on  cargo  for  freight  and  demurrage, 
the  charterer's  liability  to  any  clauses  in  the 
charter  ceasing  when  he  has  delivered  the  cargo 
alongside  ship  :" — Held,  that  the  demurrage  and 
the  lien  and  exemption  clauses  did  not  apply  to 
damages  by  undue  detention  of  the  vessel  at  the 
port  of  loading.    Loehhart  v.  Falk,  10  L.  R.,  Ex. 
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132  ;  44  L  J.,  Ex.  105  ;  33  L.  T.  96  ;  23  W.  R. 
753. 

*< Loading  Excepted."] — A  charterparty  con- 
tained the  following  clause : — "  Thia  charter  being 
concluded  by  the  charterers  on  behalf  of  another 
party,  it  is  agreed  that  all  liability  of  the  former 
shall  cease  as  soon  as  the  cargo  is  shipped,  load- 
ing excepted,  the  owners  and  master  of  the  vessel 
agreeing  to  rest  solely  on  their  lien  on  the  cargo 
for  freight,  demurrage  and  all  other  claims,  and 
which  lien  it  is  hereby  agreed  that  they  shall 
have :  " — Held,  that  *'  loading  excepted  "  ex- 
tmded  to  delay  in  loading,  and  was  not  confined 
tD  the  loading  a  full  and  complete  cargo ;  and 
the  charterers,  therefore,  remained  liable  for  the 
delay,  though  they  had  shipped  a  complete  cargo. 
L>9*er  V.  Van  HaaMhcrg,  1  Q.  B.  D.  269  ;  45 
li.  J.,  Q.  B.  495  ;  24  W.  R.  395. 

Ko  Orders  gi^o^  ^  to  Fort  of  Diieliarge— Kot 
safe  Port. — By  a  charterparty  the  ship  was,  after 
loading  a  full  cargo,  to  proceed  to  a  port  of  call  for 
orders,  to  be  forwarded  within  forty-eight  hours 
after  notice  of  arrival  given  to  the  charterers,  to 
discharge  at  a  good  and  safe  port.  Twelve 
working  lay  days  to  be  allowed  the  freighters  for 
loading  the  ship  at  the  port  of  loading,  and  wait- 
ing for  orders  at  the  port  of  call,  and  fifteen  days 
over  and  above  the  laying  days  at  4i.  per  ton 
per  day.  Charterere'  liability  to  cease  when  the 
ship  was  loaded,  the  owners  of  the  ship  to  have 
an  absolute  lien  on  the  cargo  for  all  freight,  dead 
freight,  and  demurrage.  In  an  action  by  the 
shipowners  against  the  charterers  for  not  giving 
oraers  as  to  the  port  of  discharge,  and  for  giving 
orders  that  the  ship  should  proceed  and  discharge 
at  a  port  which  was  not  a  safe  port  within  the 
meaning  of  the  charterparty : — Held,  that  inas- 
much as  delay  at  the  port  of  call  was  provided 
for  by  the  stipulation  in  respect  of  demurrage, 
the  charterers  were  discharged,  whether  the 
actual  damages  claimed  were  covered  by  the 
owners'  lien  or  not.  -Pw/kjA  v.  Gerber^  2  C.  P. 
D.  247 ;  46  L.  J.,  C.  P.  320  ;  36  L.  T.  350  ;  25 
W.  R.  355— C.  A. 

Beading  Bill  of  Lading  and  Charterparty 
Together.] — A  vessel  was  chai-tered  to  carry  a 
cargo  of  coals  from  Cardiff  to  Rouen.  The  char- 
terparty provided  that  the  liability  of  the  char- 
terers should  cease  "  when  the  ship  is  loaded  and 
advance  of  freight  with  demurrage  at  Cardiff 
paid."  "  Ship  to  have  a  lien  on  cargo  for  freight, 
dead  freight,  and  demurrage."  The  bill  of  lading 
contained  no  restriction  on  the  liability  of  the 
charterers.  In  an  action  for  balance  of  freight : 
— Held,  that  the  charterparty  and  bill  of  lading 
must  be  read  together,  and  construed  according 
to  the  plain  meaning  on  the  face  of  them,  and 
that  the  charterers'  liability  ceased  on  perform- 
ance of  the  conditions  in  the  charterparty. 
Bir  wk  V.  Bumyeut,  36  L.  T.  250;  25  W.  R. 
305. 

"  All  Liability  of  Charterer  to  Cease  as  soon  as 
Cargo  on  Board.''] — A  vessel  was  chartercd  to 
carry  a  cargo  of  coals  to  Callao,  to  be  delivered 
to  the  order  of  the  charterer's  agent.  The  char- 
terparty provided  that  the  ship  should  be  loaded 
at  the  rate  of  75  tons  per  clear  working  day, 
"  stiffening  coal,  to  be,  if  required,  supplied  at  the 
expense  of  the  ship,  and  at  the  rate  of  40  tons 
pqr  clear  working  day,  .    .    .   but  all  days  on 


which  stiffening  coal  is  to  be  taken  on  board,  or 
the  ship  is  detained  for  the  same,  are  to  be  ex- 
cluded from  the  computation  of  the  working  days 
allowed  for  loading ;  the  vessel  to  be  discharged 
at  the  rate  of  40  tons  per  clear  working  day.  .  .  . 
Demurrage  to  be  paid  for  each  day  beyond  the 
days  allowed  for  loading  and  discharging  re- 
spectively at  the  rate  of  Zd.  per  registered  ton 
per  day.  ITie  master  to  have  a  lien  upon  the 
cargo  for  all  freight,  dead  freight,  and  demurrage. 
All  liability  of  the  charterer  under  this  agree- 
ment shall  cease  as  soon  as  the  cargo  is  on  board. 
.  ,  .  All  questions,  whether  of  short  delivery, 
demurrage  or  otherwise,  are  to  be  settled  by  the 
charterer's  agent  at  the  port  of  destination." 
The  vessel  arrived  at  Callao,  where  the  captain, 
at  the  request  of  the  charterer's  agent,  delivered 
the  cargo  to  him  without  insisting  on  his  lien  for 
freight  and  demurrage.  In  an  action  on  the 
charterparty  for  undue  detention  of  the  vessel  in 
putting  stiffening  coal  on  board: — Held,  that 
the  shipowner  had  no  cause  of  action  on  the 
charterparty  ;  the  clause  providing  for  the  cesser 
of  the  charterer's  liability  operating  as  an  ab- 
solute dischai-ge,  notwithstanding  that  the  char- 
t«rer  and  consignee  were  the  same  person. 
San^uinettl  v.  Pacific  Steam  Navigation  Com^ 
pany,  2  Q.  B.  D.  238  ;  46  L.  J.,  Q.  B.  105  ;  35 
L.  f .  658  ;  25  W.  R.  150— C.  A. 

Held,  also,  that  the  demurrage  clause  extended 
to  detention  of  the  vessel  in  putting  stiffening 
coal  on  boai-d,  and  that  damages  for  such  deten- 
tion were  covered  by  the  owner's  lien.    lb. 

Securing  Berth.] — Where  the  charterer  refused 
to  name  a  substituted  dock  where  the  ship  could 
lie  in  safety  afloat  according  to  the  terms  of  the 
charterparty,  and  delay  ensued  in  discharging 
the  CAi-go  : — Held,  that  he  became  liable  to  de- 
murrage and  cha*rges  for  unloading.  DaM  v. 
Donkin  or  NeUon,  6  App.  Cas.  38  ;  50  L.  J.,  Ch. 
411 ;  44  L.  T.  381  ;  29  W.  R.  543— H.  L.  (E.). 


b.  Consiffnees  and  Indorsees  of  Bills  of 

Lading. 

Consignees — Kemorandnm  on  BUI  of  Lading.] 

— If  a  consignee  accepts  goods  under  a  bill  of 
lading,  at  the  bottom  of  which  is  a  memorandum 
that  the  ship  is  to  be  cleared  in  sixteen  days, 
and  8Z.  demurrage  to  be  paid  after  that  time, 
the  master  upon  delivery  of  the  goods  may  re- 
cover demurrage  against  the  consignee.  Jetton 
V.  Solly,  4  Taunt.  52. 

Implied  Contract.]— The  master  who  by  a  bill 
of  lading  has  undertaken  to  deliver  goods  to  the 
consignee  on  payment  of  freight,  cannot  main- 
tain an  action  against  the  consignee  on  an 
implied  contract  to  pay  demurmge.  Evans  v. 
Forstf^r,  1  B.  &  Ad.  118. 

'*  Faying  for  Goods   as  per   Charterparty" 

— Effect  of.] — The  consignee  of  a  bill  of  lading 
which  makes  the  goods  deliverable  to  him  or 
assigns,  "  paying  for  the  goods  as  per  chartcr- 
pai'ty,"  does  not,  by  taking  the  goods  at  the 
destination,  make  himself  liable  to  pay  for  de- 
murrage in  the  port  of  loading  according  to 
the  rate  stipulated  in  the  charterparty,  though 
there  is  an  express  stipulation  for  a  lien  on  the 
goods  for  such  demurrtige.  Smith  v.  Sieveking^  5 
El.  &  Bl.  581)  J  2  Jur.,  N.  S.  1135— Ex.  Ch, 
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Co]isideratio]i.J — Where  in  an  action  on  an 
ajH^ement  for  payment  of  demurrage  on  delivery 
of  a  cargo  of  coals  the  defendant  pleaded  that 
the  plaintiff  had  previously  contracted  with  an- 
other party  for  the  delivery  of  the  coals  to  the 
defendant  by  the  plaintiff,  and  that  there  was 
no  consideration  for  the  promise  of  the  defendant 
to  the  plaintiff : — Held,  that  the  plea  was  bad, 
and  that  the  performance  of  an  existing  contract 
by  one  of  the  parties  thereto  may  be  a  good  con- 
sideration for  a  promise  to  him  by  a  third  party. 
Scotson  V.  Pegg,  6  H.  &  N.  295  ;  30  L.  J.,  Ex. 
225  ;  3  L.  T.  753  ;  9  W.  R.  280. 

IndoTMes  —  Ezprof 8  Stipulation.]— Where  a 
bill  of  lading  stipulates  on  the  face  of  it  for  pay- 
ment of  demurrage,  an  indorsee  taking  goods 
under  it  is  liable  for  demurrage.  St  hid  t  v. 
Roberts,  5  D.  &  L.  460 ;  2  B.  C.  Rep.  212  ;  17 
L.  J.,Q.  B.  166;  12  Jur.  518. 

The  acceptance  of  a  cargo  by  the  indorsee  of  a 
bill  of  lading,  whereby  the  goods  were  deliver- 
able to  order  against  payment  of  the  agreed 
freight  and  other  conditions,  as  per  charterparty, 
is  a  circumstance  from  which  a  jury  may  imply 
a  contract  on  his  part  to  pay  demurrage  stipu- 
lated for  by  the  charterparty,  notwithstanding  his 
refusal  at  the  time  of  receiving  the  goods  to  pay 
the  demurrage.  Wrgnier  v.  Smith,  15  C.  B.  285 ; 
24  L.  J.,  C.  P.  25. 

An  assignee  of  a  bill  of  lading,  by  the  terms  of 
which  he  is  to  receive  a  cargo  from  a  ship,  paying 
freight  according  to  the  charterparty,  is  not  liable 
for  demurrage,  although  that  is  stipulated  for  in 
the  charterparty,  and  although  in  the  margin  of 
the  bill  there  is  written,  "  There  are  eight 
working  days  for  unloading  in  London,"  there 
being  no  stipulation  in  the  bill  for  the  payment 
of  demurrage.  ChapjX'U  v.  Comfort,  10  C.  B., 
N.  S.  802  ;  31  L.  J.,  C.  P.  58  ;  8  Jur.,  N.  S.  177  ; 
4  L.  T.  448  ;  9  W.  R.  694. 

Holder  by  Way  of  Security.]— Liability  for 
demurrage  under  a  bill  of  lading  imposed,  by  way 
of  security  only,  on  the  holder  who  presented 
the  bill  and  demanded  the  delivery.  Allen  v. 
Coltart,  11  Q.  B.  D.  782  ;  52  L.  J.,  Q.  B.  686;  48 
L.  T.  944  ;  31  W.  R.  841. 

Undertaking  to  Pay  for  Unreasonable  De- 
lay  by  Receivers  of  Cargo.J— A  charterparty 
stipulated  that  the  agreed  freight  should  be  paid 
on  right  and  true  delivery  of  cargo,  and  that  the 
discharge  at  the  port  of  delivery  should  be  made 
in  accordance  with  the  usage  of  the  discharging 
port.  The  defendants  were  indorsees  of  the  bilS 
of  lading,  which  were  expressed  to  be  subject  to 
the  conditions  of  the  chaiterparty,  and  contained 
the  following  clause  : — "The  goods  to  be  taken 
from  the  ship  by  the  consignee  immediately 
they  come  to  hand  in  discharging  the  ship, 
otherwise  they  will  be  landed  or  put  into  craft 
by  the  master  or  ship's  agent  (at  the  merchant's 
risk  and  expense),  and  either  or  both  to  have  a 
lien  on  such  goods  until  the  payment  of  all  costs 
and  charges  so  incurred."  In  an  action  by  the 
plaintiff  for  damages  for  detention  of  the  ship 
by  default  of  the  defendants,  the  jury  found  that 
the  ship  was  detained  for  two  days  beyond  a 
reasonaole  time  for  unloading,  and  that  30/.  a 
day  was  a  fair  charge  for  the  detention,  and  that 
the  defendants  held  themselves  out  to  the  plain- 
tiff as  receivers  of  the  cargo  under  the  bill  of 
lading,  so  as  to  lead  the  plaintiff  to  look  to  them 


as  such.  There  was  evidence  that  the  defen- 
dants told  the  plaintiff's  agent,  before  the  ship 
arrived,  that  they  had  the  cargo,  and  would  pay 
the  freight ;  and  that  during  the  unloading  the 

Slaintiff's  agent  complained  daily  to  the  defen- 
ants  of  their  delay,  telling*  them  that  there 
would  be  a  claim  for  demurrage,  without  a  re- 
pudiation by  them  of  liability  : — Held,  that  there 
was  evidence  that  the  defendants  undertook  to 
pay  for  any  unreasonable  delay,  and  that  they 
took  delivery  under  the  provisions  of  the  bill  of 
lading.    Palmer  v.  Zariji,  37  L.  T.  790. 

Aiul  nee  Bill  op  Lading,  svj)ra. 

o.  Other  Cases. 

Receivers  of  Ooods.] — If  a  person  receives 
goods  from  on  board  ship,  which  are  shipped  to 
the  shipper's  order  or  his  assignees,  paying 
freight,  with  a  certain  allowance  for  demurrage, 
he  makes  himself,  by  acceptance  of  the  goods, 
liable  to  all  the  terms  of  the  bill  of  lading,  and  of 
course  to  demurrage.  Bobbin  v.  Tobin,  6  Esp.  16. 
And  see  preceding  caie. 

Liability  of  Consignor.] — A  bill  of  lading  con- 
tained these  words  :  *'  T"he  vessel  to  take  her 
regular  turn  in  unloading  : " — Held,  that  the 
consignor  was  liable  for  her  detention  beyond 
her  regular  turn,  although  there  was  no  exprens 
contract  for  demurrage  in  the  bill  of  lading. 
Cawthron  v.  Trirlwtt,  15  C.  B.,  N.  S.  754;  33 
L.  J.,  C.  P.  182 ;  9  L.  T.  609  ;  12  W.  R.  311. 

A  party  hired  sacks  from  a  railway  company 
for  the  conveyance  of  grain  on  their  railway  sub- 
ject to  certain  regulations,  amongst  which  were 
the  following  :**  2.  The  charges  for  the  use  of 
sacks  will  be  a  halfpenny  per  sack  per  journey 
when  discharged  at  any  of  the  company's  stations 
on  the  company's  line,  or  at  their  warehouses,  or 
at  warehouses  or  mills  connected  by  rail  with 
the  company's  line,  and  \d.  per  sack  when  sent 
to  foreign  stations.  3.  Demurrage  of  a  half- 
penny per  sack  per  week  will  be  charged  after 
the  expiration  of  fourteen  days,  the  time  to  com- 
mence from  the  time  the  sacks  leave  the  station 
to  be  tilled ;  the  time  allowed  for  filling  and 
returning  to  the  station  to  be  seven  days. 
10.  None  of  the  company's  sacks  containing 
grain  will  be  allowed  to  leave  any  station,  local 
or  foreign,  unless  a  guarantee  is  first  obtained 
by  the  clerk  in  charge  from  the  consignee,  that 
the  grain  will  be  immediately  discharged,  and 
the  sacks  returned  the  same  day,  and  to  the 
station  : " — Held,  that  the  company's  claim  for 
demurrage  arose  at  the  expiration  of  fourteen 
days  from  the  hire  of  the  sacks,  and  that  the 
only  person  with  whom  there  was  any  contract 
for  demurrage  was  the  consignor,  by  virtue  of 
the  third  regulation  ;  but  that  by  the  operation 
of  the  tenth  regulation  his  liability  ceased  upon 
the  company's  permitting  the  sacks  to  get  into 
the  hands  of  the  consignee,  whether  with  or 
without  a  guarantee.  Great  Northern  Railway 
Company  v.  Wyles,  2  C.  B.,  N.  S.  344. 

Agent— Consideration.]  —  The  agent  of  tlie 
consignees  of  a  cargo  wrote  to  the  owner, 
agreeing  to  pay  freight,  demurrage,  &c.,  and 
to  place  himself  in  every  respect  in  the  place 
of  the  charterer.  The  ship  was  detained  be- 
yond the  time  allowed  by  the  charterparty  in 
loading  and  unloading,  and  the  demurrage  days 
and  Fcvcral  days  besides  elapsed  after  the  date 
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of  the  agent's  agreement : — Held,  that  he  was 
liable  for  the  detention  beyond  the  demurrage 
days,  as  well  as  for  the  demurrage  on  his  agree- 
ment, as  there  was  a  sufficient  consideration 
moving  from  the  owner  to  the  agent,  since  he 
could  not  sell  th6  cargo  without  the  owner's 
consent.  JBenson  v.  Ilippius,  4  Bing.  455  ;  1  M. 
&  P.  246  ;  3  C.  &  P.  186. 

Where  Fartnerihip  Ezisti  in  Part  of  Agree- 
ment between  Charterer  and  Freighter.  >-A. 
having  chartered  a  steamer,  agreed  with  J3.  to 
take  out  some  engines  in  her  to  Barcelona,  it  being 
known  to  both  parties  that  the  engines  could  not 
be  shipped  unless  some  alterations  were  made  in 
her  hatchways.  The  agreement  contained  the  fol- 
lowing conditions  : — First,  that  A.  should  lay  the 
steamer  on  her  berth  at  Liverpool  for  Barcelona, 
ijecondly,  that  she  should  not  be  required  to  lie  on 
her  berth  longer  than  ten  days.  Thirdly,  that  she 
should  make  the  voyage  from  there  to  Barcelona 
for  the  lump  sum  of  650^.,  A.  to  pay  all  charges. 
Fourthly,  that  B.  should  load  in  the  steamer  two 
engines  and  tenders  complete,  for  240/. ;  freight 
to  be  paid  at  Liverpool  on  delivery  of  bills  of 
lading,  without  any  deduction  for  interest  or  in- 
surance. Fifthly,  that  such  of  these  goods  as 
weighed  above  .20  cwt.  should  be  put  in  the 
steamer,  stowed,  taken  out,  and  landed  at  ship- 
per's risk  and  expense.  Sixthly,  that  the  goods 
should  be  taken  out  of  the  steamer  as  soon  as  the 
captain  was  ready  to  deliver  them,  in  five  days, 
Sunday  excepted  ;  and  20/.  demurrage  to  be  paid 
by  the  shipper  or  receiver  of  the  goods,  for  every 
day  that  she  was  detained  over  and  above  five 
days.  Seventhly,  that  the  steamer  should  be 
entered  in  the  joint  names  of  A.,  and  B.,  so  that 
the  latter  might  assist  to  get  cargo.  Eighthly, 
that  any  surplus  of  freight  above  650/.  should  be 
divided  between  them,  and  also  any  loss  which 
might  result.  Ninthly,  that  the.  steamer  should 
guarantee  to  carry  480  tons  dead  weight,  besides 
40  tons  of  coal  in  the  bunkera.  Tenthly,  that 
bills  of  lading  for  the  whole  cargo  of  the  steamer 
should  be  signed  at  the  office  of  A.  And  eleventhly, 
that  the  steamer  should  be  consigned  at  Barcelona 
to  the  friends  of  B.,  paying  21.  commission  on  the 
above  freight.  The  steamer  was  put  on  her  berth 
at  Liverpool,  and,  by  consent  of  her  owner,  the 
beams  in  her  hatchways  were  removed,  for  the 
stowage  of  the  engines,  at  the  joint  expense  of  A. 
and  B.  The  engines,  which  exceeded  20  cwt.  in 
weight,  were  then  brought  alongside,  and  it  was 
found,  before  ten  days  had  expired,  that  they 
would  not  go  down  the  hatchways,  notwith- 
standing the  removal  of  the  beams.  The  con- 
sent of  the  shijKjwner  to  the  further  widening 
of  the  hatchways  was  thereupon  obtained,  on 
condition  that  the  ship  should,  before  sailing, 
be  made  right,  to  the  satisfaction  of  Lloyd's 
surveyor.  In  consequence  of  the  necessary 
delay  for  widening  the  hatchways  and  making 
the  ship  thus  right,  she  lay  on  her  berth 
thirteen  days  beyond  the  stipulated  ten.  A. 
having  brought  an  action  on  the  second  clause 
of  the  agreement,  for  the  demurrage  in  respect 
of  the  detention  of  the  ship  on  her  berth  beyond 
ten  days  : — Held,  that  B.  was  liable  on  that 
clause,  it  being  collateral  to,  and  independent 
of,  any  partnerehip  in  the  freight;  assuming 
that  the  agreement  constituted  a  partnership  to 
some  extent  between  the  parties  in  that  respect. 
Bleoh  V.  Balhras,  3  El.  k  El.  203  ;  29  L.  J., 
Q.  B.  261  ;  6  Jur.,  N.  S.  1243. 


Contraet  to  Fay— Undertaking  to  Captain  Fer- 
lonally  to  Load  in  limited  Time.] — B.,  W.  k.  Co.. 
who  had  contracted  with  a  colliery  company  for 
10,000  tons  of  coal  to  be  delivered  over  a  period 
of  three  months  at  a  spout  on  the  Tyne,  "  the 
turn  to  be  mutually  agreed  upon,"  proposed  to 
charter  a  foreign  ship  for  the  conveyance  of  29 
keels  to  Elsinore,  and  tendered  to  the  captain  a 
charterparty  which  stipulated  for  demurrage  in 
unloading  the  ship,  but  made  no  provision  for 
detention  in  loading  her.  The  captain  declined 
to  sign  such  a  charter,  without  an  assurance  that 
there  should  be  no  undue  detention  of  his  ship  ; 
and  thereupon  B.,  W.  &  Co.  obtained  from  the 
defendant  (who  was  a  clerk  employed  by  several 
colliery  companies  to  arrange  the  turns  for  load- 
ing) the  following  undertaking, — "  I  undertake 
to  load  the  ship  Der  Versuch,  29  keels,  with 
Bebside  coals  in  ten  colliery  working  days.  On 
account  of  Bebside  Colliery,  W.  S.  Hoggett." 
This  memorandum  (which  made  no  mention  of 
the  person  contracts!  with)  was  communicated 
by  the  charterers  to  the  captain  of  the  Der 
Versuch,  who  thereupon  accepted  the  charter. 
The  vessel  being  detained  in  loading  beyond  the 
stipulate<l  ten  d&js,  the  captain  called  upon  the 
defendant  to  pay  him  45/.  for  demurrage.  The 
defendant  repudiated  all  liability,  but  ultimately 
offered  to  pay  the  captain  20/.  The  defendant 
had  no  notice  of  the  charter.  In  an  action  by 
the  captain  to  recover  45/.  for  demurrage  from 
the  defendant : — Held,  that,  upon  these  facts,  a 
jury  was  warranted  in  finding  that  the  under- 
taking to  lond  within  ten  days  was  a  contract 
between  the  captain  and  the  defendant;  that 
there  was  a  sufficient  consideration  for  it ;  and 
that  the  contract  was  with  the  defendant  per- 
sonally, and  not  as  agent.  We-idniT  v.  Ilitggettj 
1  C.  ?.  D.  533  ;  35  L.  T.  368. 

Eight  of  Kaster.] — The  master  cannot  main- 
tain an  action  in  his  own  name  upon  an  implied 
promise  to  pay  demurrage.  Broun^her  v.  Scott, 
4  Taunt.  1. 

ICntnal  Obligation  of  Charterer  and  Shipowner.] 

— Where  a  charterparty  contained  the  following 
clause  :  "  The  owner  agrees,  that  the  ship  shall 
be  ready  to  sail  at  the  expiration  of  the  laying 
days,  or  sooner  if  required  by  the  charterers. 
If  the  ship  is  not  ready  either  on  the  owners 
or  the  charterers'  part  at  the  above-named 
dates,  then  demurrage  to  be  paid  by  the  party 
in  default  at  the  rate  of  11.  per  diem  : " — Held, 
that  the  effect  of  this  stipulation  was  to  make 
the  owner  liable  for  demurrage,  at  11.  a  day, 
for  delay  caused  by  any  unreadiness  of  the 
ship  to  sail,  due  to  him  ;  and  the  charterers 
were  liable  in  like  manner,  for  delay  caused  by 
unreadiness  of  the  ship,  due  to  their  backward- 
ness as  to  the  cargo,  though  that  might  have  been 
occasioned  by  the  previous  default  of  the  owner. 
Seeger  v.  Duthie,  8  C.  B.,  N.  S.  72  ;  30  L.  J.,  C.  P. 
65  ;  7  Jur.,  N.  S.  239  ;  9  W.  R.  166--Ex.  Ch. 


2.  Notice  of  Abrival. 

Not  Ifecessary.] — Although  by  a  bill  of  lading 
the  goods  are  deliverable  to  merchants- in  Lon- 
don, whose  residence  is  well  known,  no  notice 
to  them  of  the  ship's  arrival  is  necessary  to 
render  them  liable  for  demurrage,  ffarman  v. 
Mant,  4  Camp.  161. 
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Who  1  a  bill  of  lading  of  goods  by  a  general 
ship  deliverable  to  order  contains  a  stipulation 
that  the  goods  are  to  be  taken  out  in  a  certain 
number  of  days  after  arrival,  or  to  pay  demur- 
rage, the  indorsee  of  the  bill  of  lading  who  takes 
out  the  goods  is  liable  for  demurrage,  from  the 
expiration  of  the  days  calculated  from  the  arrival 
of  the  ship,  without  receiving  any  notice  of  that 
event.    Harman  v.  Clarke^  4  Camp.  159. 

Inaocnraoy  in  Entry  of  Name  at  Cnitom 
House.] — Where  there  is  such  a  bill  of  lading,  if 
there  is  any  inaccuracy  in  the  entry  of  the  ship's 
name  at  the  Custom-house,  whereby  the  owner 
of  the  goods,  notwithstanding  proper  inquiries 
for  that  purpose,  was  deprived  of  the  usual 
means  of  bemg  informed  of  the  ship's  arrival, 
demurrage  cannot  be  recovered.    Ih, 

Unleu  Special  Contraet  or  Cof torn.]— Apart 
from  custom  or  special  contract,  a  shipowner  is 
not  bound  to  give  notice  to  the  consignee  of  the 
arrival  of  the  ship,  but  the  consignee  is  bound, 
within  a  reasonable  time  after  the  arrival,  to  be 
ready  to  remove  and  receive  his  goods,  and  in 
default  of  his  so  doing  the  shipowner  may  land 
them,  and  demand  wharfage  or  other  proper 
chai^ges  for  landing.  Honlder  v.  General  Steam 
Navigatimi  Company ^  3  F.  &  F.  170. 

When  a  ship  is  by  the  charter  to  be  addressed, 
at  the  port  of  discharge,  to  the  charterer's  agents, 
the  charterer  is  entitled  to  recover  from  the  ship- 
owner excess  of  freight  received  by  other  agenl«, 
to  whom  he  has  addressed  the  ship  ;  and  if  it 
appears  that  the  charterer's  broker,  if  allowed  to 
have  the  ship,  would  have  sent  to  the  consignees 
to  come  and  take  their  goods,  and  thus  have  pre- 
vented delay,  the  shipowner  cannot  claim  demur- 
rage for  delay  caused  by  the  absence  of  such 
notice  to  the  consignees.  BraAlcy  v.  Ooddard. 
3  F.  &  F.  638. 

3.  Time  and  Calculation  op  Days. 

Working  or  Eunning.]— Where  there  is  a 
clause  in  a  bill  of  lading  that  the  cai^go  shall  be 
taken  out  in  a  certain  number  of  days,  or  to  pay 
demurrage,  it  means  working  days,  not  running 
days.     Cockran  v.  Itttherg,  3  Esp.  121. 

li'our  persons  agreed  to  purchase  a  cargo  of 
coals  in  certain  proportions,  to  be  severally 
taken  and  received  out  of  the  ship  by  them  at 
the  rate  of  forty  chaldrons  per  day,  and  to  settle 
their  turns  among  themselves ;  and  in  case  of 
any  loss  or  demurrage,  by  not  fixing  on  their 
i-espective  turns,  or  by  subsequent  detention  in 
working  out  the  cai^go,  to  hold  themselves 
severally  and  respectively  liable  for  their  several 
and  respective  defaults.  Had  there  been  no  de- 
fault, the  whole  cargo  would  have  been  cleared 
in  nine  days  ;  but,  in  consequence  of  one  of  the 
days  being  wet,  only  five  ch&ldrons  were  taken 
out  on  that  day,  and  on  the  tenth  day  some  coals 
remained  on  board  belonging  to  one  of  the 
parties  : — Held,  that  working  days  only  were 
meant  by  the  contract,  and  that  as  one  day  was 
wet,  he  was  bound  to  pay  demurrage  for  the 
tenth  day.     Harper  v.  WCarthy,  2  N.  R.  258. 

By  a  charterparty,  fifteen  days  were  to  be 
allowed  to  the  freighter  of  a  ship  for  discharging 
at  her  destined  port.  The  freighter  ordered  the 
ship  to  Hull.  She  was  got  into  the  Hull  docks  on 
the  1st  of  February,  and  was  on  that  day  put  in 
the  charge  of  the  docks'  ofiicerrt,  but  from  the 


crowded  state  of  the  docks  she  was  not  put  in  her 
berth,  and  did  not  begin  discharging  till  the 
4th  : — Held,  that  the  fifteen  days  were  to  be 
computed  from  the  first.  Brown  v.  Johnson, 
Car.  &  M.  440  ;  10  M.  &  W.  331. 

In  such  a  case  the  days  count  from  the  time 
of  the  vessel's  arriving  in  the  dock,  and  being 
put  under  the  management  of  the  dock  company's 
officers.    lb. 

Keaning  of  *<  Dayf '' — Snndayf .] — In  reckoning 
the  *'  fifteen  days,"  the  days  are  to  be  reckoned 
consecutively,  and  the  Sundays  not  deducted, 
unless  there  is  a  custom  to  that  effect ;  and  in 
the  absence  of  any  custom,  the  word  "days," 
and  the  words  •'  running  days,"  mean  consecu- 
tive days.    lb. 

A  charterparty  contained  the  following  cJause  : 
"  The  vessel  to  be  loaded  in  Liverpool  in  four- 
teen days,  and  to  be  discharged,  weather  per- 
mitting, at  not  less  than  twenty-five  tons  per 
working  day  (holidays  excepted),  the  days  to 
commence  on  the  ship  being  in  turn,  and  ready 
to  deliver ;  all  days  above  the  said  days  to  be 
paid  demurrage  at  the  rate  of  5Z.  sterling  per 
day."  The  cargo  was  to  be  delivered  at  Con- 
stantinople : — Held,  that  Sundays  were  to  be 
included  in  the  calculation  of  the  lay  days 
allowed  for  loading.  Niem-ann  v.  Moss,  29  L.  J., 
Q.  B.  206  ;  6  Jur.,  N.  S.  775. 

Under  a  charterparty  from  Riga  to  London 
the  charterers  were  to  '*  load  and  discharge  as 
fast  as  the  ship  can  work,  but  a  minimum  of 
seven  days  to  be  allowed  merchants,  and  ten 
days  on  demuii'age  over  and  above  the  said 
laying  days  at  25/.  per  day  "  : — Held,  that  the 
laying  days  from  the  context  meant  "  working  " 
and  not  "  running  "  days,  and  consequently  that 
Sunday  was  not  to  be  counted.  Commercial  Steam 
Ship  Company  v.  Boulton,  10  L.  R.,  Q.  B.  346  ; 
44  L.  J.,  Q.  B.  219  ;  33  L.  T.  707  ;  23  W.  R.  854. 

FraotionB  of  Day  count  as  a  Bay.] — ^When  by 
a  charterparty,  a  specified  sum  is  to  be  paid  for 
each  day  over  and  above  the  laying  days,  that 
sum  is  payable  in  respect  of  a  fraction  of  a  day 
during  which  the  ship  is  detained.    lb, 

A  ship  gfjt  into  dock  in  London  on  a  Tuesday 
evening  at  5  p.m.  She  could  not  get  to  her 
berth  tiU  8  a.m.  on  the  Wednesday,  when  she 
began  unloading,  and  continued  till  8  p.m.  She 
began  again  at  4  a.m.  on  Thursday,  and  finished 
at  8  a.m.  All  the  lay  days  had  been  consumed 
at  the  port  of  loading : — Held,  that  in  the  case 
of  demurrage  a  fraction  of  a  day  counted  as  a 
day,  and  consequently  that  the  charterers  were 
liable  for  two  days'  demurrage.    lb. 

Despatoh    Koney— Calculation  of  Time.] — A 

charterparty  contained  the  following  clause  : — 
"  Demurrage,  if  any,  at  the  rate  of  20s.  per  hour, 
except  in  case  of  any  hands  striking  work,  frosts 
or  floods,  revolution  or  wars,  which  may  hinder 
the  loading  or  discharge  of  the  vessel.  Despatch 
money  \0s.  per  hour  on  any  time  saved  in  loading 
or  discharging."  Four  days  were  saved  in  load- 
ing and  five  days  in  discharging  cargo,  making 
together  nine  days,  which  if  calculated  at  twenty- 
four  hours  a  day  would  make  216  hours,  or  at 
twelve  hours  a  day  108  hours  : — Held,  that  "  de- 
spatch money  "  was  payable  under  the  charter- 
party  at  the  rate  of  I  Of.  per  hour  per  day  of 
twenty-four  hours.  Laing  v.  Holltoay,  3  Q.  B.  D. 
437  J  47  L.  J.,  Q.  B.  512  ;  26  W.  R.  769— C.  A. 
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Constriietioii— '*  At  Expiratioii  of/*  eqniyalent 
to  '*  within  a  reaionable Time  after."] — ^A  decla- 
ration was  for  money  due  in  respect  of  the  de- 
murrage of  a  ship.  The  defendant  pleaded  that 
the  charterparty  contained  the  following  stipula- 
tion :  "  That  the  said  merchants  (meaning  the 
defendant)  are  to  be  allowed  (a  certain  number) 
of  clear  working  days  for  loading  and  discharging 
the  vessel  each  voyage,  and  in  the  event  of  that 
number  being  exceeded,  a  statement  shall  be 
furnished  to  the  merchants  at  the  expiration  of 
this  charter,  in  which  they  shall  be  credited 
with  the  above  number  of  clear  working  days 
for  each  voyage  performed  by  the  vessel,  and 
debited  with  those  actually  occupied  in  loading 
and  discharging  as  aforesaid,  and  all  the  days  so 
occupied  in  excess  (if  any)  shall  be  paid  for  by 
the  merchants  at  the  rate  of  21.  per  clear  work- 
ing day  as  demurrage,"  and  that  no  statement 
was  furnished  to  the  defendant  at  the  expiration 
of  the  charter  as  required  by  its  terms.  The 
plaintiff  replied  that  a  statement  was  furnished 
to  the  defendant  in  accordance  with  the  charter 
within  a  reasonable  time  in  that  behalf  and 
before  the  commencement  of  this  suit.  To  this 
replication  the  defendant  demurred  on  the  ground 
that  the  replication  alleged  a  performance  in 
terms  other  than  those  of  the  contract  set  out  2d 
the  plea  ; — Held,  that  the  replication  was  good, 
for  that  the  words  "  at  the  expiration  of ''  were 
synonymous  with  the  words  "  a  reasonable  time 
after."     Beard  v.  Rhodes,  28  L.  T.  168. 

What  Bays— Bight  to  include  whole  Time  occu- 
pied in  Loading  and  Unloading.] — By  charter- 
party  between  the  plaintiff  and  the  defendants 
it  was  agreed  that  tne  plaintiff's  ship  should  pro- 
ceed to  Bilbao  and  there  load  a  full  and  complete, 
or  part,  cargo  of  iron  ore,  and  deliver  the  same 
at  Middlesborough.  "  400/500  tons  per  working 
day  (Sundays  and  holidays  excepted)  to  be 
allowed  the  charterers  for  loading,  and  300  dis- 
charging, all  demurrage  over  and  above  the  said 
days  at  the  rate  of  2«.  per  hour  for  every  100  tons 
cargo.  The  lay  days  to  commence  day  after 
arrival,  and  being  ready  to  load  or  discharge 
respectively.  The  captain  to  have  a  lien  on  the 
cargo  for  freight  or  demurrage."  "  If  the  ship  is 
loaded  at  other  than  Portugalette  or  Lncana 
shipping  staithes,  the  loading  and  discharging  to 
be  at  the  rate  of  300  tons  per  working  day."  The 
vessel  having  loaded  at  a  place  other  than  those 
last  mentioned  at  a  rate  less  than  300  tons  per  work- 
ing day,  proceeded  to  Middlesborough,  where  she 
discharged  her  cargo  at  a  higher  rate  per  day  : — 
Held,  that,  in  calculating  the  demurrage,  the 
days  for  loading  and  unloading  must  be  kept 
separate,  and  that  the  charterers  had  no  right 
to  add  together  the  whole  number  of  days  occu- 
pied in  loading  and  unloading  for  the  purpose  of 
ascertaining  the  average  amount  of  work  done 
on  each  day.  Marshall  v,  Bolckow,  6  Q.  B.  D. 
231;  29  W.  R.  792. 

Where  no  Time  EzpreMed.] — When  a  charter- 
party  is  silent  as  to  the  time  within  which  the 
cargo  is  to  be  unloaded  at  the  port  of  destination, 
the  law  implies  that  reasonable  despatch  shall 
be  used  by  both  merchant  and  shipowner.  Ford 
V.  Cotesworth,  5  L.  R.,  Q.  B.  544  ;  39  L.  J.,  Q.  B. 
188  ;  23  L.  T.  166  ;  18  W.  R.  1169  ;  10  B.  &  S. 
991 — Ex,  Ch.  And  see  Sweeting  v.  Darthez, 
jwstf  col.  1.500. 

If,  by  a  bill  of  lading  of  a  cargo  of  brandy 


brought  into  the  London  Docks,  no  time  is  stipu- 
lated within  which  it  shall  be  unloaded,  the  im- 
plied contract  on  the  part  of  the  consignee  is  to 
discharge  the  ship  in  the  usual  and  customary 
time  for  unloading  such  cargo,  which  is  the  time 
within  which  the  brandies  can  be  unloaded  in  the 
docks  into  the  bonded  warehouses.  JBurmsttr  v. 
Hodgson,  2  Camp.  488. 

If  there  is  no  fixed  time,  the  law  implies  an 
agreement,  on  the  part  of  tie  charterer,  to  dis- 
charge the  cargo  within  a  reasonable  time. 
Postlethwaits  v.  Freeland,  5  App.  Cas.  599  ;  49 
L.  J.,  Ex.  630 ;  42  L.  T.  845 ;  28  W.  R.  833— 
H.  L.  (E.). 

Fixed  Time.]— If,  by  the  terms  of  the  charter- 
party,  the  charterer  has  agreed  to  discharge  the 
ship  within  a  fixed  period  of  time,  that  is  an 
absolute  and  unconditional  engagement,  for  the 
non-performance  of  which  he  is  answerable, 
whatever  may  be  the  nature  of  the  impediments 
which  prevent  him  from  performing  it.    Ih, 

4.  Place. 

Entering  Books.] — A  charteiparty  for  a  ship 
to  sail  to  "  London,  Surrey  Commercial  Docks," 
is  not  satisfied  by  the  ship  arriving  at  the  gate  of 
the  docks,  but  not  entering  the  docks.  Dahl  v. 
DonJtin  or  Nelson,  6  App.  Cas.  38  ,*  50  L.  J.,  Cb. 
411  ;  44  L.  T.  381 ;  29  W.  R.  643— H.  L.  (E.). 

Commencement  of  Entry  into  Dock— Turn  to 
Load.] — By  a  charterparty  it  was  agreed  that  the 
vessel  should  "  proceed  direct  to  any  Liverpool 
or  Birkenhead  dock  as  ordered  by  charterers,  and 
there  load  in  the  usual  and  customary  manner  a 
full  and  complete  cargo  of  coals ; "  that  the 
vessel  should  be  "  loaded  at  the  rate  of  100  tons 
per  working  day,"  and  that  loading  should  not 
commence  before  the  1st  of  July.  On  the  3rd  of 
July,  the  vessel  was  ready  to  go  to  the  Wellington 
Dock,  which  was  the  Liverpool  dock  ordered  by 
the  charterers,  but  she  was  not  admitted  into 
such  dock  until  the  11th  of  July,  because  the  coal 
agent  employed  by  the  charterers  to  supply  the 
cargo  had  then  three  vessels  in  that  dock  and 
two  others  booked  to  come  in,  and  the  dock 
regulations  did  not  allow  a  coal  supplier  to  have 
more  than  three  vessels  in  dock  at  the  same  time. 
Coal  agents  were  usually  employed  to  supply 
cargoes,  and  it  did  not  appear  tnat  the  charterers 
had  made  an  unreasonable  selection  of  the  coal 
agent  they  so  employed.  The  vessel  entered  the 
dock  on  the  11th  of  July,  but  her  turn  to  go  to 
the  spout  to  receive  the  coals  did  not  arrive 
sooner  than  the  23rd  of  July,  and  her  loading 
was  not  begun  until  after  that  day.  It  was  the 
usual  practice  to  load  coal  at  the  spout,  but  it 
was  also  not  unusual  to  load  from  lighters  : — 
Held,  that  the  lay  days  did  not  begin  until  the 
vessel  had  entered  'the  dock  to  which  she  had 
been  so  ordered  by  the  charterers,  but  that  they 
began  at  that  time,  and  were  not  postponed  until 
the  vessel's  turn  had  arrived  to  go  to  the  spout. 
Tapscott  V.  Balfmr,  8  L.  R.,  C.  P.  46  j  42  L  J., 
C.  P.  16  ;  27  L.  T.  710  ;  21  W.  R.  245. 

Arrival  at  Fort  of  Discharge — Fort  naed  in 
Legal,  not  Geographical  sense.] — A  charterparty 
provided  for  payment  of  demurrage  by  the  char- 
terer for  every  day's  detention  of  the  vessel  by 
his  default,  and  that  she  should  be  ordered  to  a 
port  where  she  could  discharge  always  afloat ;  by 
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the  bill  of  lading  she  was  ordered  to  the  port  of 
Newry ;  from  the  weight  of  the  cargo,  the  depth 
of  water,  and  the  draught  of  the  vessel,  It  was 
necessary  to  discharge  part  of  her  cargo  at  the 
Pool  in  Oarlingford  Roads,  about  ten  miles  from 
Newry  : — Held,  that  the  Pool  being  within  the 
port  of  Newry  for  custom-house  purposes,  and 
taking  the  port  of  Newry  in  its  legal  sense,  and 
not  as  a  geographical  expression,  the  lay-days 
began  t5  run  from  the  date  of  the  commence- 
ment of  the  discharge  at  the  Pool.  Caffarini  v. 
Walker,  10  Ir.  B.,  C.  L.  260— Ex.  Ch. 

Aniyal  at  Plaee  of  Biseliar^e.l — The  compu- 
tation of  the  time  during  which  lay-days  are  to 
run  begins,  in  the  absence  of  anything  to  the 
contrary  in  the  contract,  with  the  arrival  of  the 
ship  at  the  usual  or  designated  place  of  discharge 
in  the  port  of  destination.  Jf'Into^h  v.  Sinclair, 
11  Ir.  R.,  C.  L.  456. 

Usage  as  to  Place  of  DiBcharge.] — When  the 
place  of  the  removal  of  the  cargo  is  within  the 
ambit  of  the  port,  and  that  removal  is  so  common 
as  to  be  the  foundation  of  a  binding  usage  to  put 
out  at  that  place  and  there  deliver  into  the  cus- 
tody of  the  merchant  so  considerable  a  quantity 
of  the  cargo  of  a  particular  ship  as  upwards  of 
two-thirds  of  the  whole,  a  jury  may,  notwith- 
standing an  attempt  by  merchants  to  establish 
an  inconsistent  usage  as  to  lay-days,  hold  that 
the  operation  is  in  substance  a  pai*t  discharge, 
and  that  the  place  where  that  operation  is  usual, 
is  a  usual  place  for  the  commencement  of  the 
discharge.    lb, 

Kfooring  of  Tessel  —  Castom  of  the  Fort.] 
— Tiiiiber  was  consigned,  under  a  charterparty 
made  at  Riga,  to  the  Canada  Dt)ck  in  the  port  of 
I^iverpool,  a  given  number  of  days  being  allowed 
for  unloading  there  : — Held,  that,  by  the  general 
law,  the  lay-<lay8  commenced  from  the  time  the 
ship  arrived  in  the  dock  ;  but  that  it  was  compe- 
tent to  the  consignee  to  shew,  notwithstanding 
the  shipowner  was  a  foreigner,  that  there  was  a 
custom  in  the  port  of  Liveri>ool,  that,  in  the  case 
of  timber  ships,  the  lay-days  commenced  only 
from  the  mooring  of  the  vessel  at  the  quay  where 
by  the  regulations  of  the  dock  she  was  alone 
allowed  to  discharge.  Stcaimhip  Company 
"  yordt-n  "  V.  Demp»ey,  1  C.  P.  D.  054 ;  45  L.  J., 
C.  P.  764  ;  24  W.  R.  1)84. 

The  lay  days  allowed  by  a  charterparty  for 
discharging  a  cargo  are  to  be  reckoned  from  the 
time  of  the  ship's  arrival  at  the  usual  place  of 
discharge,  and  not  at  the  entrance  of  the  port  to 
which  she  is  chartered,  and  this  although  part  of 
the  cargo  was  taken  out  for  the  purpose  of  light- 
ening the  vessel  after  she  had  entered  the  port, 
and  before  her  arrival  at  the  quay,  which,  by  the 
custom  of  the  port,  was  the  usual  place  of  de- 
livery. Brereton  v.  Chapman,  5  M.  k  P.  526  ; 
7  Blng.  659. 

M  or  Alongside  Wharf.] — On  a  charterparty, 
by  which  a  ship  was  to  unload  '*  at  a  certain 
wharf,  or  as  near  thereto  as  she  can  safely  get," 
the  ship  not  being  able  for  some  days  to  get 
there,  owing  to  the  state  of  the  tides  : — Held, 
that  "  at "  meant  "  alongside,"  and  that  the 
charterer  wrs  not  liable  to  demurrage  for  the 
delay,  though  it  was  not  usual  in  the  particular 
port  for  ships  to  be    unloaded    into  lighters. 


Bantifell  v.  Lloyd,  1  H.  &  C.  388  ;  31  L.  J.,  Ex. 
413  ;  10  W.  R.  721. 

Agreement  to  Alter  Place.] — Under  a  charter- 
party  to  load  coals  and  iron  at  C,  and  proceed 
with  them  to  A.,  the  running  days  to  commence 
on  the  16th  December,  1834,  the  plaintiff  having, 
with  the  defendant's  consent,  laden  coals  at  P. 
in  ten  days  ensuing  the  16th  December,  and  not 
having  sailed  from  C.  till  the  27th  : — Held,  that 
the  running  days  were  still  to  be  reckoned  from 
the  16lh  December,  and  that  no  proof  of  the 
defendant's  consent  satisfied  an  allegation  in  the 
declaration,  that  the  coals  had  been  laden  at  P. 
at  his  request.  Jachsim  v.  Galloway,  5  Bing. 
N.  C.  71  ;  6  Scott,  786. 

Kaming  Port.] — By  a  charterparty  a  ship  was 
to  proceed  "  to  Plymouth,  not  higher  than  S.  or 
N.,  or  as  near  thereunto  as  she  can  safely  get 
and  deliver "  her  cargo,  with  certain  lay  days 
and  demurrage  days.  The  port  of  Plymouth  is 
a  tidal  estuary.  On  the  ship's  arrival  in  Ply- 
mouth, the  consignee  ordered  her  to  discharge  at 
B.,  an  ordinary  landing-place  in  the  port  of 
Plymouth,  lower  down  than  S.  or  N.  At  this 
time  the  tides  were  neap  ;  the  vessel  went  as 
near  B.  as  she  could  in  that  state  of  the  tide, 
and  lay  on  the  sand  for  some  days,  till,  the  tides 
being  higher,  she  got  to  B. : — Held,  that  the 
consignee  had  the  option  of  naming  any  ordinary 
loading  place  in  the  port  of  Plymouth,  within 
the  limits  assigned,  and  that  the  lay  days  did 
not  commence  till  the  vessel  reached  the  place 
so  named,  the  delay  in  getting  to  it  beinj?  occa- 
sioned only  in  the  ordinary  course  of  navioration 
in  a  tidal  harbour.  Parlter  v.  Winlow,  or  WinXo, 
7  Kl.  &  Bl.  942  ;  27  L.  J.,  Q.  B.  49  j  4  Jur.,  N.  S.  84. 

Befasal  of  Freighter  to  Kame.] — A  ship  Avas 
chartered  to  deliver  coals  "  at  a  good  ana  safe 
wharf"  at  London,  at  a  certain  freight.  She 
came  into  collision  in  the  Thames  and  was  sunk 
with  the  cargo  on  board,  but  was  afterwards  got 
up,  and  arrived  at  a  pier  at  Wapping.  Notice 
of  her  arrival  was  given  on  the  same  day  to  the 
agents  of  the  freighter,  and  they  were  required 
to  name  a  wharf ;  but  they  declined  to  do  so. 
Next  day  the  ship  and  freight  were  arrested  by 
process  out  of  the  Admiralty  Court  in  a  suit  in- 
stituted by  the  owners  of  the  vessel  with  whom 
she  had  been  in  collision  : — Held,  that  the  ship- 
owner was  entitled  to  recover,  ns  damages  for 
the  refusal  to  name  a  wharf,  the  amount  which 
he  would  have  received  as  freight  if  the  cargo 
had  been  duly  delivered,  there  having  been  a 
complete  breach  before  the  arrest ;  but  that  he 
was  not  entitle  1  to  demurrage.  Stewart  v. 
RogersoH,  6  L.  R.,  C.  P.  424. 

Ship  Admitted  into  Dock  as  Special  Favonr.] 
— By  a  charterparty  it  was  agreed  that  the 
plaintiff  should  at  L.  load  on  the  defendant's 
vessel,  the  P.,  a  cargo  of  coal,  and  that  she  should 
proceed  therewith  to  D.,  **  the  vessel  to  be  loaded 
and  discharged  in  nineteen  running  days,  or  if 
longer  detained,  to  pay  4^.  per  day  demurrage.'* 
At  the  foot  of  the  charterparty  was  a  memo- 
randum, '*  Vessel  to  load  in  B.  M.  dock  or  W. 
dock,  high  level."  On  the  day  following  the 
execution  of  the  charterparty,  the  P.  was,  as  a 
matter  of  favour,  admitted  into  the  W.  dock, 
and  was  then  ready  to  receive  her  cargo,  but 
owin?  to  the  regulations  of  the  dock  authorities 
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she  did  not  begin  to  load  until  about  a  fort- 
night later.  Upon  her  arrival  at  D.  disputes 
arose  between  her  captain  and  the  plaintiff  as 
to  the  form  of  the  bill  of  lading,  and  in  conse- 
quence thereof  her  cargo  was  not  unloaded  until 
twenty  dajs  had  elapsed  after  the  expiration  of 
the  nineteen  running  days,  if  calculated  from 
the  time  of  her  admission  into  the  W.  dock.  In 
order  to  obtain  delivery  of  the  cargo,  the  plain- 
tiff was  obliged  to  pay  80^.  claimed  as  demurrage 
in  respect  of  the  twenty  days,  which  he  now 
sued  to  recover  back  : — Held,  that  the  nineteen 
running  days  were  to  be  calculated  from  the 
time  when  the  P.  was  admitted  into  the  W. 
dock,  that  the  plaintiff  was  liable  for  demurrage, 
and  that  the  action  would  not  lie.  Davies  v. 
MeVeagk,  i  Ex.  D.  265  ;  48  L.  J.,  Ex.  686  ;  28 
W.  R.  143— C.  A. 

At  wliat  Forts — Loading  and  DUcliarge.]— 

By  charterparty  between  the  plaintiff  and  the 
defendants  it  was  agreed  that  the  plaintiff's  ship 
should  proceed  to  Bilbao,  and  there  load  a  full 
and  complete,  or  part,  cargo  of  iron  ore,  and 
deliver  the  same  at  Middlesborough.  "  400/500 
tons  per  working  day  (Sundays  and  holidays 
excepted)  to  be  allowed  the  charterers  for  load- 
ing, and  300  discharging,  all  demun'age  over  and 
above  the  said  days  at  the  rate  of  2*.  per  hour 
for  every  100  tons  of  cargo.  The  lay  days  to 
commence  day  after  arrival,  and  being  ready  to 
load  or  discharge  respectively.  The  captain  to 
have  a  lien  for  freight  or  demurrage."  "  If  the  ship 
is  loaded  at  other  than  Portugalette  or  Lucana 
shipping  staithes,  the  loading  and  discharging 
to  be  at  the  rate  of  300  tons  per  working  day." 
The  vessel  having  loaded  at  a  place  other  than 
those  last  mentioned  at  a  rate  less  than  300  tons 
per  working  day,  proceeded  to  Middlesborough, 
where  she  disdharged  her  cargo  at  a  higher  rate  per 
day  : — Held,  that,  in  calculating  the  demurrage, 
the  days  for  loading  and  unloading  must  be 
kept  separate,  and  that  the  charterers  had  no 
right  to  add  together  the  whole  number  of  days 
occupied  in  loading  and  unloading  for  the  pur- 
pose of  ascertaining  the  amount  of  work  done  on 
each  day.  Marxhall  v.  Bolckow,  6  Q.  B.  D.  231 ; 
29  W.  R.  792. 

Upon  the  following  clause  in  a  charterparty, 
"  the  vessel  to  lie  her  regular  time  for  loading 
her  cargo,  and  one  day  per  keel  running  days, 
demurrage  3Z.  per  day  lor  every  working  day's 
detention,  over  and  above  the  days  allowed  as 
aforesaid,"  demurrage  can  be  claimed  only  in 
respect  of  loading,  and  not  of  the  time  spent  in 
the  delivery  of  the  cargo.  Akutck  v.  Taylor^  2 
H.  &  W.  58  ;  6  N.  &  M.  296. 


Intermediate  Fort.] — In  an  action  for  de- 


there,  and  also  fourteen  days  more  than  ten 
days  at  the  port  of  delivery : — Held,  that  the 
master  could  not  recover  on  this  covenant  for 
more  than  the  ten  days'  demurrage  at  51.  per 
day,  at  the  port  of  discharge,  the  covenant  not 
extending  to  the  payment  of  demurrage  beyond 
ten  days  at  each  of  the  ports  of  loading  and  dis- 
charge.    Steten^on  v.  York^  2  Chit.  670. 


Kot  at  Fort  of  Diseliar^e — Seasonable 


murrage  on  a  charterparty,  given  "  while  waiting 
at  Portsmouth  for  convoy,  and  discharging  her 
cargo  at  Barcelona,"  the  plaintiff  can  only  claim 
demurrage  at  those  two  places,  not  for  any 
delays  at  any  other  intervening  places.  Mar- 
uliall  V.  Dc  la  Torre,  1  Esp.  367. 

By  a  charterparty  under  seal,  the  freighter 
was  at  liberty  "  to  keep  the  ship  on  demurrage, 
at  her  loading  and  delivery  ports,  ten  days  each, 
besides  a  certain  number  of  days  limited  for  her 
stay  at  the  same,  or  as  many  of  them  as  need 
should  require."  The  ship  having  been  com- 
pelled to  put  into  an  intermediate  port  between 
her  ports  of  loading  and  discharge,  and  the 
freighter  having  detained  the  vessel  ten  days 


Time.] — By  a  charterparty  it  was  agreed  that  a 
ship  should  proceed  to  Pemambuco  and  there 
load  from  the  factors  of  the  freighter,  having 
first  discharged  her  cargo,  if  any,  a  full  cargo 
that  the  freighter  might  have  for  shipment,  and 
proceed  therewith  to  Valparaiso,  a  legal  port 
between  Valparaiso  and  Guayaquil,  and  Guaya- 
quil, all  or  any,  and  there  discharge  tlie  cargo 
laden  on  board  at  Pemambuco,  and  at  the  port 
between  Valparaiso  and  Gua3raquil  (and  Guaya- 
quil) inclusive,  also  discharging  goods  taken  on 
board  at  Valparaiso  for  that  puri)ose,  and  at  any 
and  all  the  aforesaid  ports,  should  receive  and 
take  on  board  a  full  cargo,  and  therewith  pro- 
ceed to  England  for  orders  to  discharge.  Seventy 
running  days  were  to  be  allowed  the  merchant, 
if  the  ship  was  not  sooner  despatched,  for  load- 
ing, discharging  and  reloading  the  ship  at  the 
several  ports  she  should  proceed  to  for  Uiat  pur- 
pose, to  be  commenced  and  computed  from  the 
several  periods  of  the  vessel  being  clear  and 
ready  for  those  purposes.  8he  took  in  cargo  at 
Pemambuco,  and  discharged  at  Valparaiso.  At 
Valparaiso,  she  took  in  goods  belonging  to  the 
freighter  and  also  to  other  merchants  for  Paita 
(a  port  between  Valparaiso  and  Guayaquil)  and 
Guayaquil,  part  of  which  was  to  be  discharged 
thcrc  and  the  rest  to  be  carried  to  England. 
The  seventy  running  days  were  all  consumed  at 
Pemambuco,  Valparaiso,  Paita,  and  Guayaquil : 
viz.,  thirteen  at  Pemambuco,  thirty-nine  at 
Valparaiso,  eight  at  Paita,  and  the  rest  at 
Guayaquil, — plus  three  days,  for  which  demur- 
rage  was  paid  to  the  master  : — Held,  that  the 
seventy  running  days  *'  for  loading,  dischaiging, 
and  reloading,"  only  applied  to  the  ports  of 
loading,  intermediate  discharge  and  reloading, 
such  lay  days  not  applying  to  the  ultimate  dis- 
charge at  the  end  of  the  voyage,  and,  conse- 
quently, that  the  charterers  were  entitled  to  a 
reasonable  time  for  unlojiding  the  homewanl 
cargo  in  London,  without  paying  demurrage. 
Sweeting  v.  Darthez,  14  C.  B.  638  ;  2  C.  L.  K. 
1375  ;  23  L.  J.,  C.  P.  131 ;  18  Jur.  958. 

During  Voyage.] — By  a  charterparty  it  was 
agreed  that  a  ship  then  lying  at  Genoa  should 
sail  on  or  before  the  30th  July,  1859,  to  Monte 
Video  and  Lima  (with  goods  for  third  parties), 
and  thence  proceed  with  all  convenient  despatch 
to  Callao,  where  the  master  was  to  report  his 
arrival  to  the  agents  of  the  charterers,  by  whom 
he  was  to  be  sent  to  the  Chincha  Islands  for  a 
cargo  of  guano,  for  a  port  in  the  United  King- 
dom. Thirty  days  were  to  be  allowed  to  the 
charterers  for  loading  the  ship  and  to  the  owners 
for  taking  in  certain  specified  light  freight,  and 
thirty  days  over  and  above  the  lay-days,  at  7/. 
per  day ;  and  then  came  the  following  provision  : 
"  Should  the  vessel  be  unnecessarily  detained 
at  any  other  period  of  the  voyage,  such  detention 
to  be  paid  for  by  the  party  delinquent  to  the 
party  observant,  at  the  above-named  rate  of  de- 
murrage or  compensation."    The  vessel  did  not 
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leave  Genoa  until  the  8th  of  September  : — 
Held,  that  this  was  not  a  detention  during  the 
voyage  within  the  meaning  of  the  penalty 
clause.  Valente  v.  Gihhs,  6  C.  B.,  N.  S.  270  ; 
28  L.  J.,  C.  P.  229  ;  5  Jur.,  N.  S.  1213. 

Discharge  in  Separate  Parcels.] — ^As  soon  as 
the  period  arrives  at  which  the  owner  of  the 
cargo  is  bound  to  accept  part  delivery,  the  voy- 
age is  at  and  end,  and  so,  where,  by  the  usage  of 
a  port,  a  cargo  is  to  be  discharged  within  the 
port  in  two  separate  parcels  at  two  different 
places,  both  places  taken  together  constitute 
the  usual  place  of  discharge,  and  the  lay-days 
commence  to  run  from  arrival  at  the  first. 
Mcintosh  V.  Sinclair ^  11  Ir  R.,  C.  L.  466. 


5.  Loading  and  Dischabging  according 
TO  Rules  of  Pobt. 

Contract  to  Load  with  nsnal  Despatch — Delay 
cansed  by  Bnle  of  Port.] — By  a  charterparty 
the  master  of  a  vessel,  the  D.,  engaged  to  receive 
on  board  and  load  a  cargo  of  coal  at  the  port  of 
Liverpool,  "  to  be  loaded  with  the  usual  despatch 
of  the  port,  or  if  longer  detained  to  be  paid  40^. 
per  day  demurrage,"  and  the  defendants  engaged 
to  load  upon  the  above  terms.  The  loading  wa.s 
to  take  place  at  the  Bramley  Moore  docks,  and 
by  one  of  the  regulations  of  the  docks  no  coal 
agent  was  to  be  allowed  to  have  more  than  three 
vessels  in  those  docks  loading  and  to  load  at  the 
cranes  at  one  time.  The  defendants  acted  as 
their  own  coal  agents,  and  when  the  charter- 
party  was  entered  into  they  had  three  ships 
loading  in  the  docks,  and  ten  other  charters  in 
their  books  having  priori  ty  over  the  plaintiff.  I  n 
consequence  of  these  engagements  the  D.  was 
not  allowed  to  go  into  the  docks  until  thirty 
days  after  she  was  ready  to  do  so  : — Held,  that 
the  contract  by  the  defendants  was  absolute  to 
load  with  the  usual  despatch  of  the  port  of 
Liverpool ;  that  the  D.  had  not  been  so  loaded  ; 
and  that  the  defendants  were  therefore  liable  to 
pay  for  the  delay.  Ashcroft  v.  Crow  Orcliard 
Colliery  Company,  9  L.  R.,  Q.  B.  540 ;  43  L.  J., 
Q.  B.  194  ;  31  L.  T.  266  ;  22  W.  R.  826. 

Ship  to  Load  in  Turn — Charterer's  Defanlt.] — 
A  ship  was  chartered  upon  the  terms  that  she 
should  go  to  a  foreign  port  for  a  cargo,  and 
"  there,  in  the  usual  and  accustomed  manner, 
load  in  her  regular  turn."  The  ship  went  to  the 
port,  but  owing  to  the  charterer's  default  was  not 
ready  when  her  turn  came,  and  was  consequently 
detained  eleven  days.  When  her  turn  came 
round  again,  she  was  ready,  but  the  wind  coming 
on  to  blow,  and  the  harbour  being  crowded,  the 
harbour-master  refused  to  allow  the  ship  to  go 
up  to  load,  and  she  was  consequently  detained 
three  days.  The  shipowner  having  sued  on  the 
charterparty  claiming  damages  for  the  detention  : 
— Held,  that  the  •detention  for  the  three  days 
was  the  legal  and  natural  consequence  of  the 
charterer's  default  in  not  having  the  ship  ready 
for  the  first  turn,  and  that  the  shipowner  was  en- 
titled to  damages  in  respect  of  the  three  days  as 
well  as  the  eleven  days.  Jonett  v.  Adam  son,  1 
Ex.  D.  60  ;  45  L.  J.,  Ex.  64  ;  35  L.  T.  287. 

Shipowner   Ignorant  of  Castom.] — The 

plaintiffs'  sailing  vessel  was  chartered  by  the  de- 
fendant to  proceed  to  Whitehaven  for  a  cargo  of 


coals.  The  charterparty  provided  that  "  regular 
turn"  should  be  allowed  for  loading.  By  the 
custom  of  the  Port  of  Whitehaven,  steam  vessels, 
though  they  arrive  in  port  after  sailing  vessels,  are 
loaded  with  coals  before  the  sailing  vessels ;  but  as 
between  sailing  vessels  themselves  sailing  vessels 
are  loaded  in  the  order  of  their  arrival  in  port. 
The  plaintiff  were  ignorant  that  this  was  the 
usage  of  the  port.  The  plaintiffs'  vessel,  though 
she  arrived  before  several  steam  vessels,  was  de- 
layed until  they  were  first  loaded,  but  she  was 
loaded  in  the  order  of  her  arrival  as  regarded  the 
other  sailing  vessels  in  harbour.  The  plaintiffs 
claimed  demurrage : — Held,  that  the  expression 
"  regular  turn  "  in  the  charterparty  should,  in 
the  absence  of  exclusive  words,  be  constructed  as 
"  regular  turn  "  according  to  the  usage  of  the 
Port  of  Whitehaven  ;  that  it  was  not  material 
that  the  plaintiffs  were  ignorant  of  such  usage, 
and  that,  accordingly,  the  plaintiffs  could  not  re- 
cover.   £ing  v.  Hinde,  12  L.  R.,  Ir.  113. 

Port  Crowded— Lighters  Engaged.] — The  de- 
fendants chartered  the  plaintiff's  vessel,  the  C, 
for  a  voyage  to  the  port  of  L.  The  charterparty 
provided  that  the  cargo  was  to  be  brought  to 
and  taken  alongside  free  of  expense  and  risk  to 
the  ship  ;  but  it  contained  no  other  clause  as  to 
discharging  the  cargo.  The  number  of  lighters  at 
L.  was  small,  and  when  the  C.  arrived  the  port 
was  crowded  with  vessels,  about  half  of  which 
belonged  to  the  defendants  or  had  been  consigned 
to  them.  Seventy-two  days  elapsed  after  the 
arrival  of  the  C.  before  her  discbarge  was  com- 
pleted by  the  defendants'  agents  ;  but  the 
number  of  days  upon  which  the  cargo  was  un- 
loaded was  only  thirty-four.  The  delay  arose 
from  the  lighters  being  engsgeti  in  discharging 
other  vessels  lying  at  the  port : — Held,  that  in 
determining  whether  the  terms  of  the  charter- 

Sarty  had  been  broken  by  the  defendants,  the 
elay  occasioned  by  the  lighters  being  engaged 
in  discharging  other  vessels  was  not  to  be  taken 
into  account.  Wright  v.  Xew  Zealand  Shipping 
Company,  4  Ex.  D.  165  ;  40  L.  T.  413— C.  A. 

'*  Cargo  to  be  Discharged  with  all  Despatch 
according  to  Cnstom  of  the  Port."] — The  defen- 
dants clmrtered  the  plaintiff's  vessel,  the  0.,  to 
carry  a  cargo  of  rails  to  the  port  of  L.  The 
charterparty  provided  that  ithe  cargo  should  be 
"  discharged  with  all  despatch  according  to  the 
custom  of  the  port."  By  the  custom  of  L. 
vessels  were  discharged  by  lighters  worked 
along  a  warp,  and  upon  the  arrival  of  a  vessel 
she  was  reported  at  the  port  office,  and  in  her 
turn,  with  respect  to  the  vessels  that  had  arrived 
previously,  one  lighter  was  sent  to  her  every 
working  day  until  she  was  discharged.  Upon 
the  arrival  of  the  C.  at  L.,  in  consequence  of  the 
scarcity  of  lighters,  and  the  number  of  vessels 
lying  there,  the  defendants  were  unable  to  begin 
to  discharge  until  twenty-four  working  days  had 
elapsed.  In  an  action  to  recover  damages  for  de- 
tention, the  judge  directed  the  jury  that  there 
was  no  obligation  upon  the  defendants  to  provide 
one  lighter  for  unloading  the  cargo  of  the  C.  for 
every  working  day  after  she  was  ready  to  un- 
load, and  that  if  the  defendants  used  the  existing 
appliances  at  L.  with  due  despatch,  according  to 
the  custom  of  the  port,  the  jury  ought  to  find  for 
them : — Held,  that  the  direction  was  correct. 
Postlctkwaite  v.  Freeland,  4  Ex.  D.  165  ;  48  L.  J., 
Ex.  363  ;  40  L.  T.  601  ;  27  W.  R.  568— C.  A 
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Affirmed  in  H.  L.,  5  App.  Cas.  599  ;  49  L.  J.,  Ex. 
630  ;  42  L.  T.  845  ;  28  W.  R.  833. 

Obligation  where  no  Custom.] — By  a  charter- 
party  entered  into  between  the  plaintiff  and  G., 
it  was  agreed  that  the  plaintiffs  vessel  should  at 
the  port  of  discharge  be  unloaded  as  fast  as  the 
cafttom  of  the  port  would  allow.  By  the  bill  of 
lading,  signed  by  the  master,  the  cargo  was  stat>cd 
to  have  been  shipped  by  G.,  and  was  to  be  de- 
livered to  the  defendant  or  his  assigns,  he  or  they 
paying  freight  for  the  goods  as  per  chartcrparty. 
No  time  for  the  discharge  of  the  cargo  was  men- 
tioned in  the  bill  of  lading.  At  the  port  of 
discharge  there  was  no  custom  as  to  unloading 
vessels,  but  a  delay  occurred  in  unjoading  the 
ship  : — Held,  in  an  action  for  not  discharging 
within  a  reasonable  time,  that,  as  there  was  no 
custom  of  the  port  of  discharge  as  to  unloading 
vessels,  the  chartcrparty  did  not  by  its  terms 
vary  the  implied  contract  contained  in  the  bill 
of  lading  to  deliver  the  cargo  within  a  reasonable 
time.  Finder  v.  Knoop,  4  Q.  B.  D.  229  ;  48  L.  J.. 
Q.  B.  338  ;  40  L.  T.  180  ;  27  W.  R.  299— C.  A. 

Wrongftil  Interference  witli  Tom.] — Goods 
were  consigned  under  a  bill  of  lading  by  which 
it  was  stipulated  that  the  vessel  should  take  hev 
regular  turn  in  unloading.  The  vessel  having 
been  prevented  from  unloading  within  a  reason- 
able time,  in  consequence  of  not  being  allowed 
to  take  her  regular  turn  in  unloading : — Held, 
that  the  master  could  sue  the  consignor  for 
damages  for  such  detention,  the  above  stipula- 
tion in  the  bill  of  lading  amounting  to  a  con- 
tract by  the  consignor  with  the  master  that  the 
vessel  should  take  her  regular  turn  in  unloading. 
rawthrim\.  Trichett,  15  C.  B.,  N.  S.  754;  33 
L.  J.,  C.  P.  182  ;  9  L.  T.  609  ;  12  W.  R.  311. 

Keaning  of  '^Begnlar  Turn.*']— By  charter- 
party  it  was  agreed  between  the  plaintiff,  owner 
of  a  ship,  and  the  defendant,  that  the  ship 
should  pixKjecd  to  a  certain  dock  and  there  load 
in  the  customary  mjinner  a  cargo  of  Marlcy  Hill 
coke,  *'  to  be  loaded  in  regular  turn."  The  Marley 
Hill  Company  kept  a  book  in  which  they  entered 
ships  to  be  loaded,  and  it  was  their  practice  to 
ent«r  ships,  not  only  before  they  were  ready  to 
load,  but  before  their  arrival  at  the  dock,  or 
even  at  the  port ;  and  if  a  ship  was  not  ready 
to  load  when  her  turn  came,  the  ship  next  in 
turn  was  loaded,  and  the  other  took  its  turn, 
when  ready,  before  others  which  had  been  ready 
before  it.  On  the  29th  November  the  plaintiff's 
ship  arrived  at  the  dock,  and  on  the  8th  Decem- 
ber his  agent  told  the  manager  that  he  was  ready 
to  load,  but  several  ships  which  had  not  arrived, 
and  were  not  ready  until  after  the  plaintiff's 
ship,  were  loaded  before  it,  in  consequence  of 
the  order  in  which  they  were  entered  in  the 
book  ;  and  the  loading  of  the  ship  did  not  com- 
mence until  the  23i'd  of  January.  The  judge 
left  it  to  the  jury  to  say  what  was  the  meaning 
of  '*  regular  turn,"  and  they  found  that  the  ship 
was  loaded  accoi-ding  to  the  practice  of  the  Marley 
Hill  Colliery,  but  that  it  was  not  an  established 
or  a  known  custom,  and  that  "  regular  turn  " 
was  the  order  of  readiness,  not  the  order  of  entry 
in  the  book  : — Held,  that  the  defendant  was 
liable  for  demurrage.  Lawman  v.  Bnriu'Si^  1 
H.  &  C.  396  ;  10  W.  R.  733  ;  >".  (7.,  at  Nisi  Prius. 
2  F.  &  F.  793. 


Eyldenoe— BegnlatioAf  of  Foreign  Oo- 

yemment.] — By  the  terms  of  a  chartcrparty  the 
charterers  agreed  to  unload  the  vessel  at  a  cer- 
tain rate  per  diem ;  and  payment  for  any  deten- 
tion beyond  that  time  was  "  to  reckon  from  the 
time  of  the  vessel  being  ready  to  unload,  and  in 
turn  to  deliver."  At  the  port  to  which  the  vessel 
was  bound  regulations  of  the  French  Govern- 
ment were  in  force,  by  which  vessels  arriving  to 
discharge  their  cargo  might  have  to  wait  a  cer- 
tain nnmber  of  days  before  their  turn  to  deliver 
arrived.  In  an  action  brought  upon  the  charter- 
party  for  demurrage  : — Held,  that  evidence  was 
receivable  to  shew  what  was  the  general  under- 
stood meaning  of  the  words  "  in  turn  to  deliver" 
amongst  shipowners  and  merchants  entering  into 
charterparties,  with  respect  to  the  commerce 
and  business  under  investigation.  Robertson 
v.  Jackson,  2  C.  B.  412  ;  15  L.  J.,  C.  P.  28  ;  10 
Jur.  98. 

Held,  also,  that  the  regulation  as  to  the  un- 
loading for  the  French  marine  department,  was 
to  be  considered  one  of  the  regulations  of  the 
port,  binding  upon  all  vessels  entering  the  port. 
/*. 

"  Tnm-paper"— Evidenoe  as  to  Place.]— The 
defendants  having  purchased  a  cargo  of  coals  on 
board  a  ship  in  the  Thames  belonging  to  the 
plaintiff,  signed  and  sent  to  a  coalmeter  a  docu- 
ment called  a  "turn-paper,"  which,  after  reciting 
that  they  had  bought  the  cargo  of  coals,  to  be 
worked  at  the  rate  of  forty-nine  tons  per  work- 
ing day,  required  him  to  work  the  same.  The 
paper  mentioned  that  the  coals  were  to  be  un- 
loaded at  Dudman^s  Dock,  in  the  Thames.  The 
plaintiff  U  ok  his  ship  to  the  moorings  off  Dud- 
man's  Dock,  but  a  delay  of  six  days  occurred 
before  the  vessel  could  begin  to  unload  at  the 
dock,  owing  to  the  turns  of  other  vessels  for 
unloading  coming  first : — Held,  that  if  the  turn- 
paper  was  evidence  of  any  contract  iKJtwcen  the 
plaintiff  and  the  defendant,  it  was  evidence 
only  of  a  contract  to  unload  after  the  vessel  had 
got  into  the  dock  at  the  place  for  unloading ; 
consequently  that  the  plaintiff  was  not  entitled 
to  damages  in  the  nature  of  demurrage  for  the 
six  days'  delay  from  the  time  the  ship  was  off 
the  dock  ready  to  unload.  Shadforfh  v.  0>ry, 
32  L.  J.,  Q.  B.  379;  8  L.  T.  736  ;  11  W.  R.  918— 
Ex.  Ch. 

Different  Order — Ketage.]— A  ship  was  to 
take  in  a  cai-go  of  coals  for  Newcastle,  and  pro- 
ceed therewith  to  London,  or  as  near  thereto  as 
she  could  safely  get,  and  deliver  the  same  to  the 
freighters,  or  their  assigns,  to  be  delivered  in 
five  working  days ;  demurrage  over  and  above 
the  laying  days  21.  per  day.  The  ship  arrived  in 
the  port  of  London  off  Gravesend,  on  the  9th 
March,  and  on  the  10th  the  cargo  was  sold,  and 
the  vessel  entered  by  the  freighters  for  a  meter. 
On  the  20th  she  received  an  order  from  the 
harbour-master  to  proceed  to  the  Pool.  On 
Monday,  the  22nd,  she  commenced  working  out 
her  cargo,  and  was  cleared  on  the  27th.  It 
appeared  that,  in  consequence  of  the  factor's 
certificate  that  she  was  a  metered  vessel,  the 
harbour-master  had  detained  her  at  Gravesend 
till  the  20th,  when  her  turn  arrived  for  her  to 
proceed  to  the  Pool  and  discharge  her  cargo ; 
that,  if  she  had  not  been  on  the  meter's  list,  this 
regulation  would  not  have  applied,  and  she 
might  have  proceeded  to  the  Pool  at  once ;  and 
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that  it  was  occasionallj-  the  practice  for  factors 
not  to  enter  such  vessel  in  tne  meter*6  list,  but 
that  it  was  desirable  that  the  cargo  should  be 
sold,  subject  to  metagc,  by  a  sworn  meter : — 
Held,  that  the  ship  was  not  to  be  considered  as 
having  arrived  at  her  place  of  discharge  until 
the  20tb,  and  therefore  that  the  laying  days  did 
not  begin  to  count  till  then,  and  the  owner  was 
not  entitled  to  demurrage.  Xell  v.  Anderson, 
10  M.  k.  W.  498  ;  12  L.  J.,  Ex.  101. 

Cmitoiiiary  Time.  ]~  If  a  freighter  of  a  ship 
employed  to  bring  a  cargo  of  wine  into  the  port 
of  London  covenants  to  unload  her  in  the  usual 
and  customary  time  at  her  port  of  discharge, 
he  is  not  liable  for  the  detention  of  the  ship  in 
the  London  Docks,  if  she  is  there  unload^  in 
her  turn.    Rodgers  v.  Forresters,  2  Camp.  483. 

Ezpresi  Time.]— But  if,  by  reason  of  the 
crowded  stat€  of  the  London  Docks,  a  ship  is 
detained  there  before  she  can  be  unloaded  a 
longer  time  than  is  allowed  for  that  purpose  by 
the  terms  of  the  charterparty,  the  freighter  is 
liable  for  this  detention  to  the  owner  of  the 
ship.    Randall  v.  Lynch,  2  Camp.  352. 


6.  Causes  of  Delay. 
a.  Weather. 

Preyenting  Departure  of  Ship.] — ^After  a  ship 
has  finished  her  loading,  the  freighter  is  not 
liable  for  any  delay  that  may  arise  in  dispatching 
her,  occasioned  by  the  accidental  impossibility  of 
her  obtaining  cle&rance.  Barret  v.  Dutton,  infra, 

A  charterer,  for  the  conveyance  of  a  cargo  from 
a  foreign  port,  is  not  liable  to  the  owner  for  the 
unavoidable  detention  of  the  ship  by  the  frost 
after  the  completion  of  the  loading.  Pringle  v. 
3/ij«rt*,  6M.&  W.80. 

Preyenting  GonYeyaiioe  of  Cargo  to  Ship.] — 

The  exception  in  a  charterparty,  whereby  a  certain 
number  of  laying  days  is  allowed  to  the  char- 
terer, but  detention  by  ice  is  not  to  be  reckoned  as 
such,  applies  where  the  ice  not  only  renders 
access  to  the  ship  impracticable  in  the  port 
itself,  but  blocks  up  a  river  by  means  of  which 
alone  the  intended  cargo  can  be  conveyed  to  the 
port.  Hudson  v.  Ede,  3  L.  R.,  Q.  B.  412  ;  37 
L.  J.,  Q.  B.  166  ;  18  L.  T.  764  ;  16  W.  R.  940 ;  8 
B.  &  S.  640— Ex.  Ch. 

Where  there  is  a  stipulation  in  a  charterparty, 
that  a  certain  number  of  running  days  shall  be 
allowed  for  loading  the  ship,  the  freighter  is 
liable  for  her  subsequent  detention  for  that  pur- 
pose, although  the  loading  of  her  within  the 
specified  time  was  render^  impossible  by.  ice 
in  the  river  where  she  lay.  Barret  v.  Button, 
4  Camp.  333. 

A.  by  charterparty  engaged  to  load  on  board  B.*s 
ships  a  caigo  of  coals,  "  with  due  dispatch  ; " 
the  goods  had  to  be  brought  by  A.  along  a  canal 
to  the  dock,  and  frost  prevented  the  completion 
of  the  loading  : — ^Held,  that  A.  was  responsible 
for  the  delay  consequent  thereon.  Kearon  v. 
Pearson,  7  H.  &  N.  386  ;  31  L.  J.,  Ex.  1  ;  10 
W.  R.  12. 

By  the  terms  of  the  charterparty  the  ship  was 
to  proceed  to  the  port  of  loading  and  there  load 
a  cargo  of  iron  in  the  customary  manner  from 
the  agents  of  the  fi'eighters.  Cargo  to  be  sup- 
plied as  &st  as  steamer  can  receive.    Time  to 
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commence  from  the  vessel  being  ready  to  load, 
and  ten  days  on  demurrage  over  and  above  the 
said  lay  days  at  40/.  per  day.  (*•  Except  in  case 
of  hands  striking  work,  or  frosts  or  floods,  or  any 
other  unavoidable  accidents  preventing  the  load- 
ing ;  in  which  case  owners  to  have  the  option  of 
employing  the  steamer  in  some  short-voyage 
trade  until  receipt  of  written  notice  from  char- 
terers that  .they  are  ready  to  resume  employment 
without  delay  to  the  ship.")  On  the  ship*s 
arrival  the  loading  was  commenced,  but  shortly 
afterwards  was  wholly  stopped  for  five  days 
through  frost : — Held,  that  the  exception  in  the 
charterparty  as  to  frost  did  not  relieve  the  char- 
terers from  liability  for  demurrage,  inasmuch  as 
the  detention  of  the  cai^  by  ice  occurred  in  tlie 
canals  before  the  cargo  reach^  the  dock  where 
the  vessel  was  lying.  Coverdale  v.  Grant,  11 
Q.  B.  D.  543  ;  48  L.  T.  701  ;  5  Asp.,  M.  C.  74— 
C.  A.    Reversing  8  Q.  B.  D.  600  ;  46  L,  T.  632. 

Cnitomary  Manner  of  Loading.]— By  the 


terms  of  the  charterparty  the  ship  was  to  pro- 
ceed to  Cardiff,  East  Bute  Dock,  and  there  load 
in  the  customary  manner  from  the  agents  of  the 
freighters  a  cargo  of  rail  iron  ;  the  cargo  to  be 
loaded  as  fast  as  steamer  could  take  on  board 
and  stow  within  the  cusomary  working  hours  of 
the  port,  commencing  when  the  steamer  was  in 
berth  and  ready  to  load ;  and  if  longer  detained 
merchants  to  pay  3u/.  per  day  demurrage.    "  De- 
tention by  frost,  floods,  &c.,  not  to  be  reckoned 
as  lay  days."    The  shipowner,  when  the  charter- 
party  was  made,  did  not  know  who  were  the 
freighters'  agents  at  Cardiff.    There  were  about 
six  shippers  of  rail  iron  there,  all  of  them  (with 
the  exception  of  the  freighters*  agents)  having 
wharves  in  the  West  or  East  Bute  Dock.    The 
agents*  wharf  was  at  a  distance  from  the  docks 
upon  a  canal  communicating  with  the  West 
Bute  Dock,  and  their  rail  iron  was  loaded  on 
ships  berthed  in  the  East  Bute  Dock  by  means 
of  lighters  passing  down  this  canal  through  the 
West  Bute  Dock,  and  from  thence  down  a  smaller 
canal   connecting  the  two  docks.     The  other 
shippers  loaded  in  the  East  Bute  Dock,  either 
from  the  quay  or  by  lighters  coming  alongside 
the  ship  from  the  wharves  in  the  East  Bute  Dock, 
or  by  lighters  from  West  Bute  Dock,  passing 
down  the  connecting  canal.    The  ship,  on  ar- 
rival, was  berthed  in  the  East  Bute  Dock,  and  the 
loading  was  commenced,  but  shortly  afterwards 
was  stopped  for  sixteen  days  by  frost,  which 
covered  tne  canal  from  the  agents'  wharf  to  the 
West  Bute  Dock  with  ice  and  prevented  the 
passage  of  the  lighters,  though  the  water  in  the 
docks  was  not  frozen  :— Held,  that  the  exception 
in  the  charterparty  with  respect  to  detention  by 
frost  did  not  apply  to  relieve  the  freighters  from 
liability  to  demurrage.    Kay  v.  Field,  52  L.  J., 
Q.  B.   17 ;  47  L.  T.  423— C.  A.      Reversing  8 
Q.  B.  D.  694  ;  46  L.  T.  630. 

Snowstorm— <  *  Aooident."]— A  charterer  agreed 
to  load  a  ship  with  coal,  in  regular  and  custom- 
ary turn,  **  except  in  cases  of  riots,  strikes,  or 
any  other  accidents  beyond  his  control "  which 
might  prevent  or  delay  her  loading.  To  an 
action  ibr  breach  of  the  above  covenant  in  the 
charterparty,  he  pleaded  that  he  was  prevented 
loading  the  vessel  by  a  snowstorm,  \^ich  ren- 
dered it  impossible  to  bring  the  cargo  to  the 
agreed  place  of  shipment : — Held,  that  a  snow, 
storm  was  not  an  **  accident "  within  the  mcan- 
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ang  of  the  exception,  and  that  the  plea  was  bad. 
Fentoick  v.  Schmulz,  3  L.  R.,  0.  P.  313  ;  37  L.  J., 
C.  P.  78  ;  18  L.  T.  27  ;  16  W.  R.  481. 

Ko  Implied  Exemption  for  Bad  Weather.] 
— By  a  charterparty  for  a  voyage  with  a  cargo 
of  timber  from  Pensacola  to  a  safe  port  in  the 
United  Kingdom,  "sixteen  working  days  were 
to  be  allowed  the  merchants  for  loading  the 
ship  at  Pensacola,  and  to  be  discharg^  at 
flucn  wharf  or  dock  as  the  charterers  may 
direct,  always  afloat,  in  fourteen  like  days,  and 
ten  days  on  demurrage  over  and  above  the 
laying  days  at  10^.  per  day."  The  ship  was 
oidered  to  Middlesborough,  and  arrived  at  the 
usual  place  of  discharge  in  the  river  and  began 
unloaoing.  It  was  the  duty  of  the  master  to 
put  the  timber  over  the  ship's  side,  and  form  it 
into  rafts,  and  the  charterer  was  to  send  tugs  and 
take  the  rafts  away.  During  the  unloading  bad 
weather  came  on,  and  though  the  ship  did  not 
leave  her  anchorage,  the  rafts  could  not  be 
formed,  and  the  charterer  therefore  could  not  do 
his  part  in  taking  the  timber  away.  The  bad 
weather  caused  a  delay  of  four  days  in  dis- 
charging the  ship.  An  action  having  been 
brought  by  the  shipowner  against  the  char- 
terer for  the  four  days*  demurrage :  —  Held, 
that,  where  a  given  number  of  days  is  allowed 
to  the  charterer  for  unloading,  a  contract  is  im- 
plied on  his  part  that,  from  the  time  when  the 
ship  is  at  the  usual  place  of  discharge,  he  will 
take  the  risk  of  any  ordinary  vicissitudes  which 
may  occur  to  prevent  his  releasing  the  ship  at 
the  expiration  of  the  lay  days ;  and  the  -char- 
terer, therefore,  was  liable  for  the  four  days'  de- 
murrage. TkiU^  Tiis^  or  Thiess  v.  Byers,  1  Q. 
B.  D.  244  ;  46  L.  J.,  Q.  B.  611 ;  34  L.  T.  626  ;  24 
W.  R.  611. 


b.  Not  Prodncinff  Bill  of  Iiadin^. 

Although  as  a  general  rule  the  master  has  no 
Tight  to  detain  the  cargo  until  the  bill  of  lading 
is  produced,  yet  If  the  holder  of  the  bill  of  lading 
•does  not  claim  the  cargo  in  a  reasonable  time 
after  notice  of  the  arrival  of  the  vessel,  and  the 
•charterer  offers  to  unload  on  behalf  of  whom  it 
may  concern,  and  to  pay  the  freight,  and  the 
•captain  refuses,  the  shipowner  cannot  claim  de- 
murrage from  the  charterers  if  the  cargo  might 
have  been  unshipped  within  the  laying  days. 
Urichsen  v.  Barkworth^  3  H.  &  N.  601 ;  27  L.  J., 
Ex.  472. 

Merchants  at  Hull  chartered  a  ship  to  sail  to 
Bactouche,  and  there  load  a  cargo  of  timber,  and 
being  so  loaded  to  proceed  to  Gloucester  and  de- 
liver the  same  on  being  paid  freight,  thirty-five 
running  days  to  be  allowed  for  loading  and  dis- 
charging the  cargo,  and  ten  days  on  demuirage 
iibove  the  laying  days  at  hi.  per  day.  The  ship 
arrived  at  Bactouche,  and  the  loading  was  com- 
pleted at  the  expiration  of  twenty-seven  of  the 
running  days.  The  master  signed  bills  of  lading 
by  which  the  cargo  was  deliverable  "  unto  order 
or  to  assigns,  he  or  they  paying  freight  for  the 
goods  as  per  charterparty."  The  invoice  of  the 
cargo  and  biUs  of  lading,  together  with  a  bill 
drawn  by  the  shipper  on  the  charterers  for  the 
price  of  the  cargo,  was  presented  to  them  by  the 
■shipper's  agent  in  London,  but  they  refused  to 
accept  the  bill  or  receive  the  cargo,  on  the  ground 
that  the  shipment  was  not  according  to  the  con- 
tract.    The  charterers  wrote  to  the  shipper's 


agent,  and  also  to  the  master  of  the  ship,  offering 
to  land  the  cargo  and  take  care  of  it  on  their 
premises  for  whom  it  might  concern.  The  ship- 
per's agent  gave  notice  to  the  master  not  to  part 
with  the  cargo  without  production  of  the  bill  of 
lading.  The  vessel  was  ready  to  discharge  her 
corgo,  according  to  the  charterparty,  on  the  5th 
September.  The  lay  days  expired  on  the  13th 
September.  The  vessel  might  have  been  dis- 
charged in  five  days.  The  bill  of  lading  waa  not 
produced  to  the  master  until  the  22nd  September, 
and  the  delivery  was  completed  on  the  30th  : — 
Held,  that  the  charterers  were  liable  for  demur* 
rage  and  detention  of  the  vessel.  8,  C,  on  appeal, 
3  H.  &  N.  894  ;  28  L.  J.,  Ex.  96  ;  6  Jur.,  N.  8. 
517— Ex.  Ch. 

o.  Other  Oasea. 

Ko  Time  MentioiLed — ITnayoidable  Delay.] — 
When  a  charterparty  is  silent  as  to  the  time 
within  which  the  cargo  is  to  be  unloaded  at  the 
port  of  destination,  the  law  implies  that  the 
merchant  and  the  shipowner  shall  each  use 
reasonable  dispatch  in  performing  his  part  of 
the  contract;  and  where  the  landing  of  the 
cargo  by  the  merchant  is  rendered  impossible  by 
a  cause  over  which  he  has  no  control,  he  is  not 
liable  to  pay  damages  for  the  delay.  I\}rd  v. 
Cotesworth,  6  L.  R.,  Q.  B.  644 ;  39  L.  J.,  Q.  B. 
188  ;  23  L.  T.  165  ;  18  W.  R.  1169  ;  10  B.  &  S. 
991— Ex.  Ch. 


Befatal  of  Authoritiei  to  allow  Unload- 
ing.]— A  ship  sailing  under  a  charterparty, 
which  was  silent  as  to  the  number  of  days  to  be 
allowed  for  unloading,  arrived  at  a  foreign  port, 
and  was  detained  beyond  the  usual  time,  owing 
to  the  refusal  of  the  authorities  to  allow  the 
cargo  to  be  landed : — Held,  that  the  merchant 
was  not  liable  to  pay  damages  for  the  delay,  as 
he  had  not  contracted  that  there  should  be  none, 
and  it  had  happened  without  fault  on  his  part, 
lb. 

Contract  not  made  with  Intention  to  Violate 
Law.] — By  a  charterparty  made  by  the  char- 
terer's agent  in  France,  a  ship  was  chartered,  and 
it  was  stipulated  that  the  ship  should  load  a  cargo 
of  pressed  hay  at  Trouville,  m  France,  and  pro- 
ceed direct  to  London  ;  and  all  caigo  was  to  be 
brought  and  taken  from  ship  ^ongside.  The 
agent  verbally  told  the  master  that  the  consignees 
would  require  the  hay  to  be  delivered  at  a  par- 
ticular wharf  in  the  port  of  London,  to  which  the 
master  assented.  On  arriving  in  that  port  the 
master  was  unable  to  land  the  hay  at  the  wharf 
by  reason  of  an  Order  in  CSouncil  under  the  Con- 
tagious Diseases  (Animals)  Act,  1869,  forbidding 
hay  from  a  French  port  to  be  landed  in  the  United 
Kingdom.  The  order  had  been  made  before  the 
charterparty  was  entered  into,  but  neither  party 
knew  of  it.  After  some  delay  the  charterer  re- 
ceived the  hay  from  alongside  the  ship-  into 
another  vessel,  and  exported  it.  There  was  no 
legal  obstacle  to. doing  this,  but  eighteen  days 
were  allowed  by  the  charterer  to  elapse  beyond 
the  lay  days.  The  shipowner  having  brought 
an  action  for  this  detention  of  his  ship,  the 
charterer  contended  that  the  contract  was  for  an 
illegal  purpose,  and  therefore  void : — Held,  that 
although  it  was  the  intention  of  the  parties 
when  the  charterparty  was  entered  into,  to  land 
the  hay  at  London,  yet  as  the  contract  was  not 
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made  knowingly  with  the  intention  to  yiolate 
the  law,  and  as  it  could  be  carried  ont  (as  it 
ultimately  was)  without  violating  the  law,  it  was 
not  Yoid  ;  and  the  charterer  was,  therefore  liable 
for  the  demurrage.  Waugh  v.  MorrU^  8  L.  B., 
Q.  B.  202  ;  42  L.  J.,  Q.  B.  67  ;  28  L.  T.  265  ;  21 
W.  R.  438. 

Petroleum.] — ^A  ship  with   a  general  cargo 
sailed  from  liondon  for  Havre  with  some  petro- 
leum on  board.    Under  the  bill  of  lading  the 
shipowner  was  to  deliver  the  petroleum  at  Havre, 
•ana  it  was  to  be  taken  out  by  the  defendant 
within  twenty-four  hours  after  arriving  at  Havre, 
or  ten  g^uneas  a  day  was  to  be  paid  for  demur- 
mge.    On  the  ship's  arriving  at  Havre,  the  au- 
thorities of  the  port  made  the  captain  take  her 
4tway  in  consequence  of  the  petroleum  being  on 
board.     Thereupon  he  went   to  neighbouring 
ports,  but  was  not  allowed  to  stay.    Returning 
to  Havre,  he  discharged  his  general  cargo,  and 
no  bill  of  lading  having  been  presented  to  him 
■and  no  application  having  been  made  to  him  for 
the  delivery  of  the  petroleum,  he  brought  it  back 
to  London : — Held,  that  the  shipowner  was  en- 
titled to  freight,  back  freight  and  expenses.    The 
•demurrage  and  the  expenses  incurred  in  the  in- 
*effiectual  attempt  to  land  at  the  neighbouring 
jports  were  not  allowed,  but  were  looked  on  as 
part  of  the  expenses  of  the  voyage.     Cargo  em 
Argos^  Qaudet  v.  Broum,  5  L.  R.,  P.  C.  134  ;  28 
L.  T.  746 ;  21  W.  R.  707.    Affirming  42  L.  J., 
jLdm.  49. 

Exportation  not  Permitted.]  — Where  there 
nvas  a  contract  to  fetch  com,  and  demurrage 
^allowed,  and  upon  the  ship's  arrival  it  was  found 
that  the  government  had  prohibited  the  exporta- 
tion of  com,  which  fact  the  captain  knew  before 
lie  entered  the  port,  but  still  did  so,  and  having 
(Stayed  his  demurrage  days,  returned  in  ballast : — 
Hdd,  that  no  demurrage  was  payable.  Blight 
▼,  Pagcy  3  B.  &  P.  296,  n. 

VnlawAil  Beinire.] — It  is  no  defence  to  an 
auction  for  demurrage,  that  the  delay  in  unload- 
ing the  ship  arose  from  the  act  of  custom-house 
ofucers  in  unlawfully  seizing  a  part  of  the  cargo. 
Beaey  v.  Evantj  4  Camp.  131. 

Wrongful  Detention  by  Owner.] — The  plain- 
tiff, owners  of  a  ship,  agre^  by  charterparty, 
that  the  ship  should  have  eighty-five  running 
days  for  loading  and  unloading  her  cargo  :  and 
that  the  freighter  might  keep  her  on  demurrage, 
for  fourteen  additional  running  days,  at  a  stipu- 
lated rate  per  diem.  The  ship  arrived  in  port, 
with  five  running  days  due  to  her.  On  her 
arrival,  and  subsequently,  on  another  occasion, 
the  plaintiffs  refused  to  permit  her  to  be  un- 
loaded. Afterwards,  but  not  till  after  the  expira- 
tion of  the  running  days,  she  was  permitted  to 
unload,  but  the  cargo  was  not  discharged  until 
after  the  expiration  of  fourteen  days  beyond  the 
running  da3ns.  In  an  action  against  the  freighter 
on  the  charterparty,  the  declaration  charged  a 
detention  on  demurrage  for  fourteen  days,  and 
a  general  detention  beyond.  Plea,  that  he  did 
not  keep  or  detain  the  ship,  and  that,  at  the 
time  she  was  unloading,  the  plaintiffs  wrongfully 
stopped  the  unloading,  and  prevented  the  defen- 
dant from  unloading.  The  jury  found,  that  the 
plaintiffs'  refusal  was  wrongful : — ^Held,  th^t  the 


plea,  denying  the  detention  of  the  ship,  waa 
sufficiently  made  out  by  the  finding  of  the  jury ; 
and  that  the  plaintiffs  could  not,  under  this 
declaration  of  tne  charterparty,  recover  for  the 
use  of  the  ship  during  so  much  of  the  actual 
unloading  as  exceeded  five  days.  Benson  v. 
Blunt,  1  G.  &  D.  449 ;  1  Q.  B.  870. 

But  held,  that  the  last  plea  was  bad,  as  such 
an  interference  by  the  plaintiffi3,  to  prevent  an 
unloading,  as  was  stated  in  the  general  terms  of 
the  allegations  of  that  plea,  would  not  put  an 
end  to  the  obligation  of  the  charterparty.    lb. 

Xninfieient  Supply  of  Cargo.]— -A  charterparty 
provided  that  the  ship  should  proceed  to  a  port, 
and  there  load  from  the  factors  of  the  charterers 
a  caigo  of  '*coal,  taking  her  turn  with  other 
steamers,"  and  receive  "prompt  dispatch  in 
loading."  The  charterers  employed  the  persons 
at  the  port  of  loading  who  were  employed  to 
load  other  ships,  and  the  ship  was  loaaed  in  her 
turn,  but,  bv  reason  of  an  insufficient  supply  of 
ooal,  the  ship  was  delayed  : — Held,  that  the 
charterers  were  responsible  for  the  delay.  EUiott 
V.  Lord,  o  Asp.  M.  C.  63  ;  62  L.  J.,  P.  C.  23  ;  48 
L.  T.  642— P.  C. 

ProoTuriBg  Keeessary  Papers.! — The  consignee 
of  a  particular  parcel  of  goods  dv  a  general  ship 
is  liable  to  the  owner  for  not  taking  them  from 
the  ship  in  a  reasonable  time,  although  the 
delay  arose  from  the  necessity  for  an  order  from 
the  Treasury  to  land  these  goods,  which  the  con- 
signee used  the  utmost  diligence  to  obtain.  Hill 
V.  Idle,  4  Camp.  327. 

It  is  no  defence  to  an  action  by  the  owner  of 
a  ship  for  demurrage,  that  the  owner  has  omitted 
to  procure  the  necessary  papers  for  the  discharge 
of  the  car^o,  if  he  omitted  to  do  so  at  the  re- 
quest of  the  defendant.  Farnell  y.HTunnai,  5 
Bing.  188  ;  S,  C,  nom.  Palmar  v.  Thomas,  2 
M.  &  P.  296.  And  see  Barret  v.  Button,  4 
Camp.  333. 

Position  of  Ooods  in  Ship.]— -A  charterparty 
entered  into  between  the  plaintiffs  and  B.  &  Co. 
for  the  conveyance  of  grain  from  C.  to  L.,  stipu- 
lated that  fourteen  working  days  were  to  be 
allowed  for  loading  and  unloading  at  the  port  of 
discharge,  and  ten  days  on  demurrage  at  S6l.  a 
day.  The  vessel  having  been  loaded,  one  of  the 
biUs  of  lading  was  indorsed  to  the  defendants. 
The  defendants'  grain  was  stowed  at  the  bottom 
of  the  mainhold,  and  that  of  the  other  shippers 
on  the  top  of  it.  The  bill  of  lading,  indorsed  to 
the  defendants,  contained  the  words  "paying 
freight  for  the  same  goods  and  all  other  condi- 
tions as  per  charterparty."  Owing  to  the  con- 
signees, whose  grain  was  placed  on  the  top  of 
the  defendants',  having  failed  to  take  away  their 
goods  within  the  lay  days,  the  defendants  were 
unable  to  obtain  delivery  of  their  grain,  and 
three  days'  demurrage  was  incurred: — Held, 
that  the  defendants  were  liable  for  the  demur- 
rage, although  they  were  prevented  from  getting 
their  goods  by  the  delay  of  other  consignees. 
Porteus  V.  Watney,  3  Q.  B.  D.  534 ;  47  L.  J., 
Q.  B.  643 ;  39  L.  T.  195  ;  27  W.  R.  30— C.  A. 

The  defendant  was  indorsee  of  one  of  eight 
bills  of  lading,  covering  a  cargo  of  wheat,  in  each 
of  which  the  following  clause  occurred : — "  Three 
working  days  to  discharge  the  whole  cargo,  or 
30/.  sterling  per  day  demurrage."    The  portion. 
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of  the  cargo  consigned  to  the  defendant  was 
loaded  in  the  bottom  of  the  ship,  and  owing  to 
delay  in  unloading,  on  the  part  oi  the  other  con- 
signees, and  tram  no  default  of  the  defendant, 
who  was  ready  and  willing  to  receive  his  portion, 
as  was  the  master  to  discharge  it,  as  soon  as  it 
could  be  reached,  two  days'  demurrage  was 
incurred  : — Held,  that  the  defendant  was  liable 
for  demun'age,  for  that  by  the  stipulation  in  the 
bill  of  lading  he  contracted  to  run  the  risk  of 
Incurring  demurrage  through  the  default  of  his 
fellow-consignees.  Strak-er  v.  Kidd,  3  Q.  B.  D. 
223  ;  47  L.  J.,  Q.  B.  366  ;  26  W.  R.  511. 

If  A.  has  goods  consigned  to  him,  and  there  is 
on  board  the  same  ship  goods  consigned  to  other 
consignees,  and  those  go^s  are  so  placed  on  board 
that  A.,  after  the  ship  arrives,  cannot  obtain  his 
goods  within  the  time  limited  by  the  bill  of 
lading,  he  is  not  liable  for  demurrage.  Dobson 
V.  Droop,  4  C.  &  P.  112  ;  M.  &  M.  441. 

If  a  freighter  is  to  discharge  within  twelve 
running  days  after  the  vessel's  arrival,  and  he. is 
prevented  irom.  discharging  at  first  by  reason  of 
other  goods  being  placed  above  his,  he  must, 
when  that  obstruction  is  removed,  dischai^c  with 
all  reasonable  diligence ;  and  he  is  not,  as  matter 
of  right,  entitled  to  the  whole  original  number 
of  days  from  the  time  when  he  is  able  to  com- 
picncc  discharging,  Rogers  v.  Hvnter,  2  C,  &  P. 
601, 

A  general  ship  took  brandies  on  board  under 
bills  of  lading,  which  allowed  twenty  lay  days 
for  delivery  of  the  goods  in  London,  and  stipu- 
lated for  4/.  per  day  demurrage :  afterwards, 
certain'  of  the  consignees  choosing  to  have  their 
goods  bonded,  the  vessel  could  not  make  her 
aclivery  at  the  London  Docks  until  forty-six 
days  after  the  twenty  days  ;  and  some  of  the 
goods  which  were  undeimost  could  not,  though 
acmanded^  be  taken  out  till  the  upper  tiers  were 
cleared : — Held,  that  each  of  these  consignees 
was  liable  to  pay  the  4/.  per  day  for  the  forty- 
six  days.    Leer  v.  Votes,  3  Taunt.  387. 

A  general  ship  took  some  silk  on  board  to  Carry 
from  Rotterdam  to  London,  on  the  defendant's 
account.  On  the  margin  of  the  bill  of  lading 
was  written,  "The  consignee  to  clear  the  goods 
In  fourteen  running  days  after  her  arrival  in 
port,  or  to  pay  4/.  per  diem  for  demuiTagc." 
The  vessel  was  ready  to  deliver  on  the  3rd  of 
October.  The  defendant  applied  for  and  was 
ready  to  receive  his  goods  within  the  running 
days ;  but,  being  undermost  in  the  vessel,  de- 
livery could  not  be  made  until  the  22nd  : — Held, 
that  the  plaintiff  was  entitled  to  recover  the 
demurrage,  though  he  did  not  deliver  the  goods 
within  the  time  allowed,  being  prevented  by 
other  goods,  belonging  to  other  consignees,  which 
overlaid  them.    liarman  v.  Gandolph,  Holt,  35. 

State  of  Tides.]— By  charterparty,  B.  and  L. 

agreed  that  B.*s  ship  Bebec  should  proceed  to 

Llanelly  and  take  on  board  a  cargo  of  culm,  and, 

being  so  loaded,  should  "  therewith  proceed  with 

all  convenient  speed  to  Cole's  Wharf,  Rochester, 

.  or  as  near  thereto  as  she  might  safely  get,  and 

.  deliver  the  same  on  being  paid  freight.    The 

regular  turn  to  be  allowed  for  loading,  and  fifty 

tons  per  working  day,  if  required,  for  delivery 

at  Rochester,  and  demurrage  over  and  above  the 

.said  days  at  the  rate  of  41.  per  day."    The  ship 

arrived  with  her  cargo  at  Rochester  on  the  24th 

October,  and  was  moored  at  the  Buoys,  about 

liOO  yards  from  and  opposite  to  Cole's  Wharf. 


On  the  25th  October,  the  master  gave  L.'s  agent 
notice  that  the  vessel  was  ready  to  discharge  her 
cargo,  and  he  desired  the  master  to  come  along- 
side Cole's  Wharf.  At  that  time  there  was  not 
sufficient  water  for  the  vessel  to  come  alongside 
the  wharf,  and  the  agent  refused  to  send  lighters 
to  receive  part  of  the  cai^o,  so  as  to  lighten  the 
vessel  and  enable  her  to  come  alongside  the 
wharf.  The  state  of  the  tide  did  not  allow 
the  vessel  to  be  remored  to  Cole's  Wharf  until 
the  4th  November,  and  on  the  following  day  she 
commenced  discharging  her  cargo  : — Held,  that 
the  master  was  bound  to  take  the  vessel  along- 
side Cole's  Wharf,  unless  prevented  by  some 
impediment  which  endangered  her  safety  ;  and 
as  the  inability  to  bring  the  vessel  alongside 
the  wharf  was  occasioned  by  the  ordinary  course 
of  navigation,  the  lay  days  did  not  commence 
until  the  vessel  had  arrived  there.  Beutifell  v. 
Llovd,  1  H.  &  C.  388 ;  31  L.  J.,  Ex.  413  ;  10 
W.  h.  721. 


Discharge  of  Cargo.] — By  the  terms  of  a 


charterparty,  a  steam  vessel  was  to  proceed  to  H., 
to  be  there  ready  to  load  by  a  given  day,  or  so 
near  thereunto  as  she  might  safely  get,  and  there 
load  from  the  factors  of  the  merchant  such  quan- 
tity of  oxen,  sheep,  and  (or)  other  lawful  produce 
which  the  merchant  might  find  it  convenient  to 
ship,  not  exceeding  what  she  could  reasonably 
stow  and  carry  over  and  above  her  tackle,  &c., 
and,  being  so  loaded,  was  to  proceed  therewith 
to  London,  and  deliver  the  same  on  being  paid 
freight  a  lump  sum  of  450/,  Two  working  days 
were  allowed  for  loading  and  dischai^ng,  and 
three  days  on  demurrage.  The  cargo  to  be 
taken  to  and  from  alongside  at  the  merchant's 
risk  and  expense.  Arrived  at  H.,  the  vessel 
went  alongside  the  jetty,  and  received  on  board 
a  number  of  barrels  of  hams  and  300  head  of 
live  stock,  for  which  the  captain  signed  bills  of 
lading.  Being  thus  laden,  the  vessel  was  found 
to  draw  too  much  water  to  get  over  the  bar,  and 
the  captain  was  consequently  obliged  to  take 
out  all  the  stock.  He  then  proposed  to  the 
charterer's  agent  to  stow  on  board  so  many  of 
the  cattle  as  would  enable  him  to  pass  over  the 
bar,  and  to  remain  outside,  and  there  take  in  the 
remainder  at  the  charterer's  expense  and  risk. 
The  agent  declined  to  accede  to  this,  and  refused 
to  put  any  of  the  cattle  again  on  board,  un- 
less the  captain  would  take  all.  Being  unable 
to  come  to  terms,  the  captain  proceeded  on  his 
voyage  with  only  the  hams  on  board : — Held, 
that  the  owners  were  not  entitled  either  to  the 
stipulated  freight  or  to  damages  for  the  refusal 
to  ship  the  cargo  ;  for  that,  although  the  captain 
was  not  obliged  to  go  within  the  bar  at  all,  yet, 
having  chosen  to  do  so,  and  having  received  the 
cargo  on  board,  and  signed  bills  of  lading,  he 
was  bound  to  find  his  way  to  his  destination. 
Ocneral  Steam  Navigation  Company  v.  Slipper^ 
11  C.  B.,  N.  S.  493  ;  31  L.  J.,  C.  P.  185  ;  8  Jur., 
N.  S.  821 ;  5  L.  T.  641  ;  10  W.  R.  316. 

Whether  a  partial  putting  out  of  the  cargo  is 
a  part  discharge  or  a  mere  lightening,  is  to  be 
determined  in  each  case  by  the  jury,  having  regard 
to.  the  terms  of  the  contract  and  the  usage  of  the 
port.    Mcintosh  v.  Sinclair^  11  Ir.  R.,  0.  L,  456. 


7.  Rate  op  Payment, 
StipuUted  Sum — Dednetioiis.] — If  a  ship  is 
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detained  beyond  the  days  of  demurrage  allowed 
bj  the  charterpirty,  the  stipulated  demurrage  is 
prima  facie  the  measure  of  compensation  for  the 
lurther  time,  but  it  is  competent  to  the  owner  or 
the  freighter  to  shew  that  this  would  be  more  or 
less  than  a  fair  compensation  for  the  detention. 
Moorson  v.  jBcU,  2  Camp.  616. 

In  fixing  the  amount  of  demurrage  to  be  paid 
for  detention  of  a  vessel  during  repairs,  a  deduction 
must  be  made  from  the  gross  freight  of  so  much 
as  would  in  ordinary  cases  be  disbursed  on  ac- 
count of  the  ship's  expenses  in  the  earning  of 
the  freight.     Tlie  Gazelle,  2  Rob.  Adm.  279. 

8.  Lien  for. 

What  Delayi.] — By  a  charterparty  cargo  was 
to  be  loaded  in  thirteen  working  days,  and  to  be 
discharged  at  not  less  than  thirty  tons  per  work- 
ing day.  Ten  days'  demurrage  to  be  allowed 
above  the  said  days.  The  charterer's  liability 
to  cease  when  ship  is  loaded,  the  captain  or 
owner  having  a  lien  on  cargo  for  freight  and  de- 
murrage : — Held,  that  the  charterer  upon  loading 
the  cargo  was  discharged  from  liability  for  de- 
murrage incurred  at  the  port  of  loading.  £ith 
V.  Cory,  10  L.  K.,  Q.  B.  553  ;  ii  L.  J.,  Q.  B.  206  ; 
32  L.  T.  670  ;  23  W.  R.  880— Ex.  Ch. 

By  a  charterparty  it  was  agreed  that  the  ship 
should  go  to  a  certain  port  and  there  load 
from  the  charterer  a  cargo  **  in  the  customary 
znanner,"  and  proceed  therewith  to  another  port 
and  deliver  the  same.  .  .  .  '*  The  cargo  to  be 
discharged  in  ten  working  days,  commencing 
from  the  day  after  the  ship  has  got  into  her 
proper  discharging  berth.  Demurrage  at  21,  per 
100  tons  register  per  day.  .  .  .  The  ship  to  have 
4UI  absolute  lien  on  cargo  for  freight  and  demur- 
rage, the  charterer's  liability  to  any  clauses  in 
the  charter  ceasing  when  he  has  delivered  the 
Ki&rgo  alongside  ship  :  " — Held,  that  the  demur- 
xage  and  the  lien  and  exemption  clauses  did  not 
apply  to  damages  by  undue  detention  of  the 
vessel  at  the  port  of  loading.  LocJthart  v.  Folk, 
10  L.  B.,  Ex.  132  ;  44  L.  J.,  Ex.  105  j  S3  L.  T. 
^6  ;  23  W.  R.  753. 

The  shipowner  has  a  lien  for  demurrage  proper 
where  the  lien  is  given  by  the  charterparty  and 
incorporated  in  the  bill  of  lading,  but  not  for 
damages  in  the  nature  of  demurrage.  Gray  v. 
Carr,  1  L,  R.,  Q.  B.,  522 ;  40  L.  J.,  Q.  B.  267  ; 
25  L.  T.  215  ;  19  W.  R.  1173— Ex.  Ch. 

Where  the  charterparty  gave  the  master  a 
lien  on  the  cargo  for  all  freight,  dead  freight  and 
demurrage  : — Held,  that  the  clause  extended  to 
detention  of  the  vessel  in  putting  stiffening  coal 
on  board  and  that  damages  for  such  detention 
were  covered  by  the  owner's  lien.  Sanguincttl 
V.  Pacific  Steam  Naeigation  Company,  2  Q.  B.  D. 
238  ;  40  L.  J.,  Q.  B.  105  ;  35  L.  T.  658  ;  26  W.  R. 
150— C.  A. 

Under  a  charterparty  containing  this  clause  : 
"  Charterer's  liability  to  cease  when  the  ship  is 
loaded,"  the  captain  having  a  lien  on  the  cargo 
for  freight  and  demurrage  : — Held,  that  the  lien 
extended  to  demurrage  at  the  port  of  lading. 
JfVancesco  v.  Massey,  8  L.  R.,  Ex.  101  ;  42  L.  J., 
Ex.  75 ;  21  W.  R.  440. 

Where  by  a  charterparty  the  freighters  cove- 
nanted to  pay  a  certain  sum  for  demurrage,  and 
bound  themselves  in  a  penal  sum  for  the  due 
performance  of  the  charterparty,  a  claim  for  a 
lien  for  demurrage  was  not  allowed.  Birley  v. 
OladHone,  3  M.  &  S.  205. 


9.  Pbactice. 
a.  Jarl«dlotioii« 


Of  Admiralty  Court.]— The  Court  of  Admiralty 
may,  by  tranaier  from  a  county  court,  acquire 
jurisdiction  in  a  cause  upon  a  question  of  de- 
murrage, as  to  which  the  court  has  no  original 
jurisdiction.  The  Swan,  3  L.  R.,  Adm.  314  ;  40 
L.  J.,  Adm.  8  ;  23  L.  T.  633  ;  19  W.  R.  424. 

Superior  Court.] — If  in  an  action  in  a  superior 
court,  on  a  charterparty,  for  freight  or  demur- 
rage, the  plaintiff  claims  and  recovers  a  sum 
greater  than  20^.  and  less  than  3002.  he  is  entitled 
to  costs  ;  for  over  such  causes  31  &  32  Vict.  C.  71, 
and  32  &  33  Vict.  c.  61,  s.  2,  confer  no  jurisdic- 
tion on  a  county  court  appointed  to  have  admi- 
ralty jurisdiction.  Gunnested  v.  Price,  and 
Fulmore  v.  Wait,  10  L.  R.,  Ex.  65  ;  44  L.  J.,  Ex. 
44  ;  82  L.  T.  499  ;  23  W.  R.  470.  Disapproving 
of  Gaudet  v.  Broton,  infra. 

County  Court.]— Held,  by  the  Privy  Council, 
that  by  32  &  33  Vict.  c.  51,  s.  2,  the  county 
courts  have  jurisdiction  in  cases  of  claims  arising 
out  of  charterparties  or  other  agreements  for  the 
use  or  hire  of  ships,  although  the  Court  of  Admi- 
ralty may  have  no  jurisdiction  in  such  cases. 
Gaudet  v.  Broton,  Cargo  ex  Argot,  5  L.  R.,  P.  0. 
134  ;  42  L.  J.,  Adm.  1  ;  28  L.  T.  77 ;  21  W.  K. 
420. 

This  case  followed  and  Gunne$ted  v.  Price 
disapproved  in  The  Alina,  5  Ex.  D.  227  ;  49 
L.  J.,  P.  40 ;  42  L.  T.  517  ;  29  W.  R.  94— C.  A. 


b.  FleadlxLff. 

A  count  on  a  charterparty  for  demurrage  and 
detention  of  a  ship,  ana  a  count  for  demurrage, 
ought  not  to  be  allowed.  Matthewson  v.  May, 
16  M.  &  W.  329  ;  16  L.  J.,  Ex  288 ;  S.  P„  Te^tn- 
perley  v.  Brown,  1  D.,  N.  S.  310  ;  6  Jur.  150. 

Where  a  charterparty  stipulates  for  seventy- 
five  running  days  and  twenty  days  on  demur- 
rage, if  the  ship  is  detained  for  extra  days,  the 
remedy  is  not  by  a  count  for  demurrage,  but  by 
action  on  the  charterparty.  Cropton  v.  Picker- 
nell,  16  M.  &  W.  829. 

On  a  count  for  demurrage  generally,  the  plain- 
tiff cannot  recover  when  the  demurrage  or  deten- 
tion has  arisen  ex  delicto.  Harriion  v.  Wilion, 
2  Esp.  709. 

If  there  is  no  contract  as  to  demurrage,  a 
shipowner  cannot,  on  a  common  count  for  de- 
murrage, recover  for  the  detaining  of  the  ship 
for  an  unreasonable  time  in  loading  and  unload- 
ing, but  must  declare  specially.  Horn  v.  Ben- 
iusan,  9  0.  &  P.  709  ;  2  M.  &  Rob.  326. 

If  a  contract  of  freight  and  demurrage  is 
entered  into  by  deed,  the  plaintiff  ought  to  de- 
clare upon  the  deed.  Atty  v.  Parim,  1  N.  R. 
104. 

XVII.     PILOTS  AND  PILOTAGE. 

1.  Licences  and  Certificates,  1515. 

2.  JDuty  and  Liability  of  Pilot,  1516. 

3.  Penalties  for  not  Employing,  1517. 

4.  Exemptions  from  Employ  itig, 

a.  In  General,  1519. 

h.  In  Particular  Cases,  1519. 

5.  Local  Rights  and  Liabilities,  1521. 

6.  Liabilities  qf  Foreign  Vessels,  1523. 
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7.  Exemption  of  Owners  from  Liability^ 

a.  Compulsory  Employment,  1524. 
h.  Conditions  of  Exemption,  1530. 

c.  In  Foreign  and  Colonial  Waten,  1532. 

d.  Costs  of  Defence  of  Compulsory  Pilotage. 

1533. 

8.  Pilotage  Charge9j  1534, 

1.  Licences  and  Gebtificates. 

Lieeneei~Ke]iewal.]~By  17  &  18  Vict.c.  104, 
8.  374,  no  licence  granted  by  the  Trinity  House 
shall  continue  in  force  beyond  the  Slst  January 
jaext  ensuing  the  date  of  such  licence,  but  the 
same  may,  \\\)Oii  the  application  of  the  pilot 
holding  such  licence,  be  renewed  on  such  31st 
January  in  every  year,  or  any  subsequent  day  ; 
and  a  pilot's  licence  renewed  on  the  20th 
January  is  within  the  intention  of  this  provision, 
BO  as  to  be  in  operation  and  effect  on  the  6th 
May  following.  Tlte  Beta,  3  Moore,  P.  C.  C, 
N.  S.  23  ;  34  L.  J.,  Adm.  76  ;  12  L.  T.  1. 


Befosal  to  DeliTor  up.]— Under  17  &  18 


Vict.  c.  104,  s.  352,  a  qualified  pilot  refusing  to 
.deliver  up  his  licence  when  required  to  do  so  by 
the  pilotage  authority,  is  liable  to  a  penalty,  and 
cannot  defend  himself  ou  the  ground  that  the 
pilotage  authority  has  acted  capriciously  in  re- 
quiring the  delivery.  Henry  v.  NetocaHle 
Trinity  House  Board,  8  El.  &  Bl.  723  ;  27  L.  J., 
M.  C.  57  ;  4  Jur.,  N.  S.  685. 

Limits.]— The  Trinity  House  of   Leith 

has  not  power  to  grant  licences  to  pilots  within 
the  jurisdiction  of  the  Trinity  House  of  London, 
and  therefore  a  pilot  to  whom  a  licence  has  been 
granted  by  the  Trinity  House  of  Leith  to  navi- 
gate a  ship  along  the  east  coast  of  England  to 
Orfordncss,  thence  to  the  Nore,  and  vice  versll,  is 
subject  to  a  penalty,  under  5  Geo.  2,  c.  20,  s.  1. 
Hossach  V.  Oray,  6  B.  &  S.  598  ;  34  L.  J..  M.  C. 
209  ;  11  Jut.,  N.  S.  996  ;  12  L.  T.  701  ;  13  W.  R. 
859. 


Dif triots — Eridenee  of  Authority  to  Li- 


ceneo.] — By  a  charter  of  Elizabeth  the  corpora- 
tion of  the  Trinity  House  of  Hull  was  authorized 
to  take  certain  duties  "  in  the  port  of  the  town 
of  Kingston-upon-Hull,  and  in  all  places  within 
the  limits  and  liberties  thereof,  that  is  to  say,  in 
all  havens,  creeks,  and  other  places  where  our 
customer  of  Hull  by  virtue  of  his  office  hath  any 
authority  to  take  any  custom ; "  and  they  were 
also  empowered  to  exercise  jurisdiction  over  cer- 
tain disputes  arising  within  the  same  limits  and 
liberties ;  and,  moreover,  to  forbid  any  mariner 
of  the  port  of  Hull  to  take  charge  as  pilot  of 
any  ship  to  cross  the  seas,  except  such  as  should 
be  first  examined  hj  them,  whom,  if  they  should 
consider  him  sufficient,  they  should  receive  into 
their  guild,  and  give  him  a  writing,  signifying  the 
countries,  coasts,  and  places  for  which  he  should 
be  80  found  sufficient ;  and  they  were  authorized 
to  punish  any  person  who  should  take  charge 
upon  him  as  pilot  to  cross  the  seas  without  their 
allowance.  The  limits  in  question  extended 
many  miles  up  the  Humber  and  River  Ouse. 
Goole,  a  place  within  those  limits,  situate  on  the 
Ouse,  and  where  the  customer  of  Hull  had 
formerlv  exercised  jurisdiction,  was  constituted 
a  port  in  1828.  Till  after  that  time  the  Trinity 
House  had  never  licensed  pilots  to  take  charge 
of  vessels  upon  the  Ouse,  or  the  Humber,  above 


Hull  roads,  and  the  members  of  the  corporatioit 
had,  on  one  or  two  occasions,  refused  to  interfere 
with  the  pilotage  of  those  parts  ;  but  they  had 
exercised  tne  other  powers  given  by  the  charter, 
both  on  the  Humber  and  on  the  Ouse  beyond 
Goole.  Before  the  erection  of  that  port  scarcely 
any  foreign  trade  was  carried  on  with  places 
above  Hidl  roads  : — Held,  that  the  power  given 
by  the  charter  to  licence  in  all  places  where  the 
customer  of  Hull  had  authority  to  take  custom, 
extended  over  all  the  limits  within  which  the 
customer  might  so  act  at  the  time  when  the 
charter  was  granted,  and  was  not  confined  to  the 
jurisdiction  of  the  customer  for  the  time  being  \ 
consequently,  that  Goole,  though  now  an  inde- 
pendent port  as  to  customs,  was  still  subject  to 
the  charter,  in  respect  to  the  licensing  of  pilots : 
Held,  also,  that,  under  tiie  above  circumstanoes, 
the  forbearance  of  the  corporation  in  former 
times  to  licence  pilots  above  Hull  Roads  oould 
not  affect  their  right  to  enforce  the  charter  on 
this  head,  when  it  became  necessary.  Beilhy  v. 
Ropery  3  B.  &  Ad.  284. 

Held,  also,  that  it  vras  not  requisite,  by  the 
terms  of  the  charter,  that  every  licence  should 
be  for  crossing  the  seas  ;  but  that  the  corporation 
might  grant  a  more  limited  licence,  as  from 
Goole  to  Hull  Roads.    Ih, 

Evidence  by  a  clerk  from  the  Trinity  House 
that  the  Trinity  House  has  from  a  period 
prior  to  the  Merchant  Shipping  Act,  1854,  been 
in  the  habit  of  licensing  pilots  for  the  district  in 
question,  is  prim&  facie  proof  of  their  authority. 
The  Junoy  1  Adm.  D.  135  ;  45  L.  J.,  Adm.  105  ;  34 
L.  T.  741  ;  24  W.  R.  902. 

Gertifioates  —  Grant  of.]— The  master  of  a 
vessel  applied  for  a  certificate,  purporting  to 
enable  him  to  pilot  his  vessel  within  certain 
waters,  and  submitted  to  the  required  examina- 
tion. The  certificate  was  signed  and  sealed  by 
the  pilotage  authority,  and  was  lying  in  the 
office  to  be  called  for  by  the  master,  but  he  bad 
not  applied  for  it,  and  was  ignorant  that  it  was 
ready  and  would  be  given  him  on  application  : — 
Held,  that  the  certificate  was  not  granted  to  the 
master,  nor  possessed  by  him,  within  17  fc  18 
Vict.  c.  104,  ss.  340,  353,  so  as  to  enable  him  to 
pilot  his  vessel  in  the  specified  waters.  The  KU* 
lamey.  Lush.  202  ;  30  L.  J.,  Adm.  41 ;  5  L.  T.  21. 

Under  17  &  18  Vict.  c.  104,  s.  355,  the  Board 
of  Trade  can  issue  certificates  to  masters  or 
mates  of  ships  described  in  s.  354,  and  of  such 
ships  only.  The  Earl  of  Auckland,  Lush.  164  ; 
30  L.  J.,  Adm.  121. 

A  pilotage  certificate  issued  to  a  master  de* 
scribing  a  ship  as  the  property  of  a  person,  who 
was  not  the  owner  either  at  the  time  of  the  grant- 
ing of  the  certificate,  or  at  the  time  of  a  collision 
subsequently  occurring,  is  invalid  at  the  time  of 
that  collision.    lb, 

2.  Duty  and  Liability  of  Pilot. 

Generally.] — The  duty  of  the  pilot  is  to  attend 
to  the  navigation  of  the  ship,  and  the  master  and 
crew  to  keep  a  good  look-out.  The  lona,  1  L.  R., 
P.  C.  426  ;  4  Moore,  P.  C.  C,  N.  S.  336  ;  16  L.  T. 
158. 

When  Ship  is  at  Anchor.] —When  a  ship  in 
charge  of  a  licensed  pilot  is  anchored  in  pilotage 
waters,  the  length  of  cable  at  which  tne  ship 
rides  is  a  matter  entirely  within  the  province  <^ 
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the  pilot.,  and  it  is  his  duty  when  the  ship  swings 
to  the  tide,  to  superintend  that  manoeavre,  and 
to  regulate  the  helm,  and  it  is  negligence  on  his 
part  to  go  below  before  the  ship  is  folly  swung, 
leaying  the  helm  amidships  without  orders  as  to 
its  regulation  ;  and  if,  through  want  of  length 
of  cable  and  of  regulation  of  the  helm,  the  ship 
sheers  and  so  parts  from  her  anchor  in  swinging 
during  his  absence,  the  pilot  will  be  alone  re- 
sponsible, provided  that  the  watch  on  deck  takes 
the  right  manoeuvre  to  counteract  the  sheering. 
The  City  of  Cambndge  or  Wood  v.  Smith,  5 
L.  R,  P.  0.  451 ;  43  L.  J.,  Adm.  11 ;  30  L.  T.  439  ; 
22  W.  R.  678.  And  see  The  Woburn  Abbey,  po%t, 
col.  1532. 

When  a  ship  at  anchor  in  pilotage  waters  and 
in  charge  of  a  licensed  pilot  parts  her  cable,  the 
necessity  for  letting  go  another  anchor  is  a  matter 
within  the  discretion  of  the  pilot,  and  the  ma- 
noeuvre should  be  directed  by  him  ;  and  if  the 
pilot  is  below  at  the  time,  the  officer  of  the  watch 
will  be  justified  before  giving  any  orders  to 
bring  up  the  ship  in  calling  the  pilot  on  deck  to 
take  charge,  provided  that  there  is  no  immediate 
necessity  for  action,  as  for  instance  to  prevent  a 
collision  which  is  imminent.    lb. 

On  Board  of  Ship  in  Tow.]— Semble,  where  a 
pilot  is  in  charge  of  a  ship  in  tow  in  a  crowded 
river,  it  is  not  necessarily  incumbent  upon  him 
to  direct  every  movement  of  the  tug.  The  Sin' 
quasi,  5  Adm.  D.  241  ;  50  L.  J.,  Adm.  5 ;  43 
L.  T.  768.    And  see  cases  post,  col.  1529, 

Bistinotion  hotween  Salvage  and  Pilotage.] — 

The  test  is  whether  the  risk  attending  the  ser- 
vices to  the  vessel  was  such,  that  the  pilot  could 
not  be  reasonably  expected  to  perform  them  for 
the  ordinary  pilot  fees,  or  even  for  extraordinary 
pilotage  reward.  Akerbloom  v.  Price,  7  Q.  B.  D. 
129  ;  50  L.  J.,  Q.  B.  629  ;  44  L.  T.  837  ;  29  W.  R. 
797  ;  4  Asp.  M.  C.  441— C.  A. 

Suit  against  Pilot,  Jnrisdietion  of  Gout  of 
Passage  to  Entertain.] — ^A  ship,  by  compulsion 
of  law,  in  charge  of  a  duly  licensed  pilot  in  the 
River  Mersey,  came  into  collision  with  and  oc- 
casioned damage  to  another  vessel.  The  owners 
of  the  damaged  vessel  instituted  an  Admiralty 
suit  in  the  Court  of  Passage  against  the  pilot : — 
Held,  that  the  Court  of  Passage  had  not  jurisdic- 
tion to  entertain  the  suit,  as  an  Admirsdty  suit. 
The  Alexandria,  3  L.  R.,  Adm.  674  ;  41  L.  J., 
Adm.  94  ;  27  L.  T.  565. 

-^  Of  Oonrt  of  Admiralty.] — Semble,  that 
the  Court  of  Admiralty  has  not  jurisdiction  to 
entertain  such  a  suit.    lb. 

There  is  no  Admiralty  jurisdiction  to  entertain 
a  suit  against  a  pilot  who  in  navigating  a  ship 
has  called  a  collision  between  that  ship  and 
another.    lb. 


Of  County  Court.] — An  action  against  a 


pilot  for  collision  and  damage  caused  to  a  barque 
by  a  vessel  under  his  charge,  is  not  an  ^*  Ad- 
miralty cause  "  within  31  &  32  Vict.  c.  71  and 
32  &  33  Vict,  c  51,  which  confer  Admiralty 
jurisdiction  upon  county  courts.  FUnoer  v. 
Bradley,  44  L.  J.,  Bx.  1 ;  31  L.  T.  702  ;  23  W.  R. 
74, 

3.  Penalties  fob  not  Employing. 
Prodnetion  of  Licence.]  —  The  master  of  a 


ship  was  not  liable  to  the  penalty  Imposed  by 
6  Geo.  4,  c.  125,  s.  58,  for  refusing  to  employ  a 
pilot,  unless  the  pilot  produced  his  licence  as 
required  by  s.  66,  although  it  was  demanded. 
Hammond  v.  JBlahe,  10  B.  k,  C.  424  :  5  M.  &  R. 
361. 

Offer  by  Pilot.] — ^A  conviction  under  6  Oeo.-4, 
c.  125,  s.  70,  for  continuing  in  charge  of  a  ship 
after  a  duly  licensed  pilot  had  offered  to  t^e 
charge  of  it,  was  bad,  if  it  did  not  shew  that  the 
offer  was  made  to  or  in  the  presence  of  the  party 
in  charge  of  the  vessel,  or  that  it  otherwise  came 
to  his  knowledge.  Chaney  v.  Payne,  1  G.  &  D. 
348 ;  1  Q.  B.  712. 

In  an  action  against  a  master  of  a  vessel  for 
penalties  under  52  Geo.  3,  c.  39,  s.  34,  the  decla- 
ration must  have  alleged  that  a  licensed  pilot 
offered  to  the  master  to  take  charge  of  the  vessel, 
or  made  such  offer  in  his  presence  or  hearing ; 
and  it  was  not  sufficient  merely  to  follow  the 
general  words  of  the  act.  Peakc  v.  Qirringtnn, 
5  Moore,  176  ;  2  B.  &  B.  399. 

Vetsoli  in  Thames.]— The  5  Geo.  2,  c.  20, 
which  inflicted  a  penalty  on  persons  piloting 
ships  down  the  Thames,  only  extended  to  vessels 
sailing  on  foreign  voyages,  and  not  to  those 
which,  having  perform^  their  voyages,  were 
steered  from  one  wharf  to  another  on  the  river, 
for  the  purpose  of  unloading  their  cargoes.  Rear 
v.  Lambe,  5  T.  R.  76 ;  S.  P.,  Jtew  v.  Neale,  8 
T.  R.  241. 

Charge  or  Condnot  of  Vet  Ml  under  6  Geo.  4, 
c.  125,  i.  70.1  —  Where  a  person  selects  the 
course  of  a  ship,  and  takes  the  management 
of  her  for  the  purpose  of  directing  her  in  that 
course,  he  is  in  the  charge  or  conduct  of  the 
vessel  within  6  Geo.  4,  c.  125,  s.  70.  The  master 
was  not,  however,  precluded  by  that  section 
from  employing  any  moving  power,  as  for  in- 
stance, steam  or  other  power,  bon&  fide  used  as 
a  moving  power^  if  upon  the  party  applying 
such  power  necessarily  devolved  the  selection 
of  the  ship's  course,  and  the  charge  or  conduct 
of  her  in  that  course.  Beilby  v.  Seott,  7  HL,  k.  W, 
93. 

The  master  of  a  vessel  navigating  it  himself  as 
pilot,  after  a  duly  licensed  pilot  offered  himself, 
was  not  liable  to  the  penalty  imposed  by  6  Geo. 
4,  c.  125,  s.  70,  although  he  was  Hable  to  double 
the  amount  of  the  pilotage  of  the  vessel,  within 
s.  58.  Beilby  v.  Shepherd,  3  Ex.  40  ;  18  L.  J., 
Ex.  73. 

Change  of  Pilots.] — ^Where  a  master  of  a  vessel 
discharged  a  Cinque-port  pilot  in  Standgate- 
creek,  and  dropped  a  mile  down  the  port  of 
Rochester,  with  a  signal  flying  for  a  Trinity 
House  pilot,  who  came  on  boaixl  at  Sheemess  : — 
Held,  that  he  was  liable  to  a  penalty  under 
52  Geo.  3,  c.  39.  Tftornton  v.  Boland,  9  Moore, 
403  ;  2  Ring.  219. 

Veisel  Proceeding  to  Sea— What  is.]  —  By 
the  Liverpool  Pilot  Act  (5  Geo.  4,  c.  Ixxiii.), 
8.  37,  in  case  the  master  of  any  ship  outward 
bound  shall  proceed  to  sea,  and  shall  refuse  to 
take  on  board  a  pilot,  he  shall  pay  the  pilot  who 
shall  first  offer  his  service  at  a  certain  rate  as  if 
the  pilot  had  piloted  the  vessel.  On  the  2nd  of 
December  a  vessel  left  the  Liverpool  Docks  with 
a  pilot  on  board ;  on  the  3rd,  the  boat  of  the 
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plaintiff,  who  was  then  employed  by  the  owners 
in  raising  the  vessel's  anchor,  was  lost,  through 
the  carelessness  of  those  on  board  the  ship ;  at 
this  time  the  master  was  not  on  board,  and  the 
vessel  being  employed  by  the  post-office,  was  not 
to  sail  till  the  4th  of  December,  and  her  rigging 
was  being  completed  : — Held,  assuming  an  out- 
ward-bound vessel  to  be  liable  when  proceeding 
to  sea  to  take  a  pilot  on  board,  still  that  this 
vessel  was  not  proceeding  to  sea.  Rodrignes  v. 
MMuM,  10  Ex.  110  J  24  L.  J.,  Ex.  26. 

Suing  for.]— The  penalty  imposed  by  6  Geo.  4, 
c.  125,  s.  70,  might  be  sued  for  by  a  common  in- 
former.   JSeilby  v.  Scott,  7  M.  &  W.  93. 

Galenlatioii  of.] — The  penalties  imposed  by 
52  Geo.  3,  a  39,  s.  11,  on  ships  neglecting  to  take 
in  a  pilot  on  arriving  ofE  Dungeness,  were  to  be 
calculated  on  ships  bound  for  the  river,  not  on 
the  pilotage  due  from  Dungeness  to  the  Downs, 
but  on  tfa^t  which  would  be  due  on  the  ship's 
arrival  at  her  ultitnate  place  of  destination  in 
the  river.  Mackie  v.  Latidim,  1  Marsh.  585  ;  6 
Taunt.  256.  And  see  now  17  &  18  Vict.  c.  104. 
6.  353. 

4.  Exemptions  from  Employing. 
a.  In  General. 

Exiiting  under  17  ft  16  Vict.  6. 104,  i.  368.] 

— By  this  provision,  which  continues  all  exemp- 
tions from  compulsory  pilotage  existing  imme- 
diately before  the  time  when  that  act  came  into 
operation,  the  exemptions  contained  in  6  Geo.  4, 
c.  125,  are  continued,  notwithstanding  ss.  376, 
379,  and  notwithstanding  that  6  Geo.  4,  c.  125,  is 
repealed  by  17  &  18  Vict.  c.  120.  Iteg,  v.  Stanton 
or  Stanton  v.  Bank*,  8  El.  &  Bl.  445  ;  27  L.  J., 
M.  C.  106  ;  4  Jur.,  N.  S.  10, 332. 

The  17  &  18  Vict.  c.  104,  s.  354,  making 
pilotage  compulsory  upon  certain  vessels,  is  not 
to  be  restricted  by  the  provisions  of  s.  353,  that 
all  existing  exemptions  from  compulsoiy  pilotage 
should  continue  in  force.  The  Tcmora,  Lusn. 
17. 

The  exemptions  from  compulsory  pilotage, 
given  by  6  Geo.  4,  c.  125,  s.  59  (supplemented 
by  the  Order  in  Council,  18th  February,  1854), 
are  maintained  by  17  &  18  Vict.  c.  104,  s.  353, 
and  qualify  ss.  376, 379.  The  Earl  of  Auckland, 
Lush.  387 ;  15  Moore,  P.  C.  C.  304 ;  5  L.  T. 
658  ;  10  W.  R.  124. 

b.  In  Partioular  Oases. 

** Navigating  within.'^] — The  words  "navi- 
gating within,"  in  17  &  18  Vict.  c.  104,  s.  379, 
mean  being  within,  and  therefore  a  vessel  belong- 
ing to  the  port  of  London,  and  coming  from  a 
foreign  port,  is  exempt  from  the  employment 
of  a  licensed  pilot  on  the  Thames.  Tlie  Stet- 
tin, B.  &  L.  199  ;  31  L.  J.,  Adm.  208  ;  6  L.  T. 
613— P.  C. 

«« Loading,"  what  ii.]— The  word  "loading" 
in  25  &  26  Vict.  c.  63,  s.  41,  does  not  refer  to  the 
taking  on  board  of  cargo  only.  Therefore  when 
a  steamer  anchored  in  Dartmouth  Harbour,  and 
took  on  board  twenty  tons  of  coal  for  the  pur- 
poses of  the  voyage,  and  was  bound  from  a  place 
out  of  the  outport  district  to  a  destination  also 
out  of  it : — Held,  that  she  was  not  exempt  from 


the  obligation  to  employ  a  pilot.  The  Winstim, 
8  Adm.  D.  176  ;  52  L.  J.,  Adm.  72 ;  49  L.  T.  403  ; 
31  W.  R.  892.    Affirmed,  9  Adm.  D.  85— C.  A. 

Goaf  ting  Veueli.] — ^An  Irish  vessel  with  a 
general  cargo,  trading  between  Bel&st  and  Lon- 
don, and  not  laden  with  com  or  grain,  as  speci- 
fied in  46  Geo.  3,  c.  97,  s.  2,  was  not  exempted 
under  62  Geo.  3,  c.  39,  s.  2,  from  taking  a  pilot  on 
board,  as  such  vessel  could  not  be  considered  as 
a  coasting  vessel,  or  an  Irish  trader,  using  the 
navigation  of  the  River  Thames  as  a  coaster. 
Davison  v.  Mekihhen,  6  Moore,  387 ;  3  B.  &  B. 
112. 

The  only  reason  why  coasting  vessels  are  ex- 
empted from  the  obligation  of  taking  a  pilot,  is. 
that,  from  their  frequent  egress  and  ingress  to 
the  particular  port,  their  masters  must  be  pre- 
sumed to  be  perfectly  acquainted  with  the  loca- 
lity, y^^/f -A^rico^,  2  Rob.  Adm.  Rep.  10  ;  7  Jur. 
157. 

A  vessel  ordinarily  occupied  in  the  foreign 
trade,  going  from  Liverpool  to  London  in  order 
to  sail  from  London  under  advertisement  for 
foreign  parts,  not  carrying  passengers,  but  having 
on  boanl  a  cargo  shipped  at  Liverpool  and 
deliverable  at  London,  is  not  a  ship  employed  in 
the  coasting  trade  of  the  United  Kingdom  within 
17  &  18  Vict.  c.  104,  6.  379  ;  and  is  compellable 
by  s.  376  to  take  a  pilot  in  the  London  district 
of  the  Trinity  House.  The  Lloyd's  or  Sea 
Queen,  B.  &  L.  359  ;  32  L.  J.,  Adm.  197 ;  9  L.  T. 
236. 

Passenger  Tessels.]— At  the  time  of  a  collision 
a  man  was  on  board  the  vessel  in  fault,  to  whom 
the  master  had  agreed  to  give  a  free  passage,  and 
who  messed  with  him  and  also  assisted  in  work- 
ing the  ship  : — Held,  that  the  vessel  was  not 
carrying  passengers  so  as  to  render  it  compul- 
sory to  take  a  pilot  The  Hanna^  1  L.  R.,  Adm. 
283 ;  36  L.  J.,  Adm.  1 ;  15  L.  T.  334  ;  15  W.  R. 
263. 

In  17  &  18  Vict.  c.  108,  s.379,  the  description, 
"  ships  trading  to  any  place  in  Europe  north  of 
Boulogne,"  extends  to  vessels  coming  from  a 
place  north  of  Boulogne  to  the  port  of  London. 
Th4i  Wesley,  Lush.  268. 

A  vessel,  not  carrying  passengers,  on  a  voyage 
from  Crenstadt  to  London,  is  exempted  from  com- 
pulsory  pilotage  in  the  Thames.    Ib» 

A  British  ship  coming  from  a  port  north  of 
Boulogne,  and  carrying  passengers,  is  not  bound 
to  employ  a  licensed  pilot  in  the  River  Thames. 
Tlie  Earl  of  Auckland,  Lush.  387 ;  15  Moore,  P. 
C.  C.  304  ;  6  L.  T.  658  ;  10  W.  R.  124. 

An  Irish  trader  (as  described  by  6  Geo.  4, 
c.  125,  s.  69),  carrying  passengers,  is  compelled 
to  employ  a  licensed  pilot  in  Uie  Thames.  Thr 
Tcuwra,  Lush.  17. 

It  is  not  compulsory  on  a  passenger  ship  to 
take  a  licensed  pilot  on  board  when  she  is  not 
carrying  passengers,  and  the  owners  are  respon- 
sible for  the  negligence  of  the  pilot,  where  they 
were  not  compellable  to  put  him  in  chaige  of 
their  vesseL  The  ZioJi,  2  L.  R.,  P.  0.  625  ;  38 
L.  J.,  Adm.  61  ;  21  L.  T.  41 ;  17  W,  R.  993 ;  6 
Moore,  P.  C.  C,  N.  S.  163. 

The  payment  of  a  fare  is  necessary  to  consti- 
tute a  passenger  within  the  meaning  of  the  com- 
pulsory pilotage  sections  of  the  Merchant  Shipping 
Act  (17  &  18  Vict  c.  104).    lb. 

Where,  therefore,  the  wife  and  father-in-law 
of  the  captain  were  on  board  a  vessel  (usoallj 
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carrying  pasaengeis,  but  not  on  a  passage  voyage 
at  the  time),  by  invitation  from  the  captain, 
withoat  the  privity  of  the  owners,  and  they  had 
neither  paid,  nor  agreed  to  pay,  any  fare,  before 
a  collision  took  place,  such  persons  were  held 
not  to  be  passengers  within  the  meaning  of  the 
act,  so  as  to  exonerate  the  owners  from  damage 
occasioned  by  the  pilot's  default.    lb* 

Thames  Steamship  carryixig  Paiiengers  and 
Cargo.] — A  steamship  carrying  cargo  and  passen- 
gers from  Boulogne  to  London  is  not  bound, 
under  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  to  employ  a  pilot  whilst  naviga- 
ting the  Kiver  Thames,  the  general  exemption 
continued  from  6  Geo.  4,  c.  125,  s.  59,  and  the 
prder  in  council  of  18th  February,  1854,  by  the 
Merchant  Shipping  Act,  1854,  s.  353,  not  being 
overriden  by  s*  379,  relating  to  Trinity  House 
pilotage,  and  exempting  such  a  ship  only  when 
not  carrying  passengers.  The  Moidle^  32  L.  T. 
670. 

5.  Local  Bights  axd  Liabilities. 

Cinque  Ports.]— By  6  Geo.  4,  c.  125,  s.  62,  the 
master  or  mate  of  a  vessel,  being  owner  or  part 
owner,  and  residing  at  Dover,  Deal,  or  the  Isle 
of  Thanet,  was  exempt  from  a  penalty  for  pilot- 
ing his  own  ship  from  any  of  the  places  aforesaid 
np  or  down  the  Bivers  Thames  or  Medway,  or 
into  or  out  of  any  port  within  the  jurisdiction  of 
the  Cinque  Ports : — Held,  that  the  clause  limited 
the  exemption  to  vessels  navigated  from  Dover, 
Deal,  or  the  Isle  of  Thanet.  Peake  v.  Screech, 
7  Q.  B.  603 ;  14  L.  J.,  Q.  B.  317 ;  8.  P.,  WiU 
liaim  V.  Newton,  14  M.  k.  W.  747  ;  15  L.  J.,  Ex. 
11. 

*  Tyne.] — The  provisions  of  the  6  Geo.  4,  c.  125, 
8. 55,  do  not  extend  to  British  vessels  in  the  Tyne, 
and  therefore  the  owner  of  a  British  vessel  in  that 
river  in  charge  of  a  qualified  pilot  appointed  by 
the  Trinity  House  of  Newcastle-upon-Tyne,  under 
the  local  act  of  41  Geo.  3,  c.  Ixxxvi.,  is  not  pro- 
tected from  liability  for  damage  occasioned  by 
the  negligence  of  the  pilot.  Tyne  Improvement 
Commi$Honers  v.  General  Steam  Navigation 
Company,  2  L.  R.,  Q.  B.  65  ;  36  L.  J.,  Q.  B.  22  ; 
15  L.  T.  487  ;  15  W.  R.  178  ;  8  B.  &  S.  66— Ex.  Ch. 
S,  P.,  Dodds  V.  Embleton,  9  D.  &  R.  27. 

Humber.] — The  employment  of  a  Hnmber  pilot 
is  not  compulsory  upon  a  vessel  which  is  l^ing 
towed  from  one  dock  to  another  in  the  port  of 
Hull,  as  a  vessel  is  not,  in  such  circumstances, 
cither  passing  into  or  out  of  the  port,  within  the 
terms  of  s.  22  of  the  Hull  Pilot  Act,  or  bound  to 
or  from  the  port,  within  the  terms  of  s.  89.  The 
MaHa,  1  L.  R.,  Adm.  368  ;  16  L.  T.  717  ;  15  W.  R. 
1113. 

Cork.] — Where  the  judgment  of  the  court  was, 
that  the  collision  was  occasioned  by  the  mis- 
management and  incompetency  of  the  pilot  in 
charge  of  the  vessel  proceeded  against,  such  pilot 
being  duly  appointed  under  the  Cork  Pilot  Act : 
— Held,  that  the  owners  were  not  protected  from 
their  liability  in  respect  of  the  injuiy  occasioned 
by  the  act  of  the  pilot,  the  employment  of  such 
pilot  not  being  compulsory  upon  them  by  that 
act,  and  6  Geo.  4,  c.  125,  not  extending  to  the 
local  act.  The  Eden,  2  Rob.  Adm.  Rep.  442  ;  10 
Jur.  296. 


Ooole.] — The  employment  of  a  licensed  Goole 
pilot  is  generally  compulsory  upon  vessels  in* 
ward  bound  to  Goole,  including  vessels  belong- 
ing to  that  port ;  not,  however,  by  the  Hull  Pilot 
Act,  but  by  6  Geo.  4,  c.  125,  ss.  58,  59,  and  17  k 
18  Vict.  c.  104,  s.  353.  The  Kdlarney,  Lush.  427; 
6  L.  T.  908. 

Iptwich.] — By  the  Merchant  Shipping  Act, 
1854  (17  &;  18  Vict.  c.  104),  s.  353,  the  employ- 
ment of  pilots  shall  continue  compulsory  in  all 
districts  where  it  is  compulsoiy  at  the  time  the 
act  passed.  By  s.  379,  ships  employed  in  the 
coasting  trade  of  the  United  Kingdom,  when  not 
carrying  passengers,  shall  be  exempted  from  com- 
pulsory pilotage  in  the  Trinity  House  outport 
districts,  which,  by  s.  370,  comprise  any  pilotage 
district  for  the  appointment  of  pilots  within 
which  no  particular  provision  is  made  by  any  act 
of  parliament  or  charter.  By  the  Ipswich  Dock 
Act,  1852  (15  Vict.  c.  cxvi,  s.  3),  a  former  act, 
by  which  special  provision  was  made  for  the 
appointment  of  pilots  in  the  port  of  Ipswich,  is 
repealed,  and  s.  91  enacts,  as  to  the  appointment 
of  sub-commissioners  for  examining  pilots,  &c., 
in  the  words  of  s.  5  of  6  Geo.  4,  c.  125,  except 
that  they  are  described  as  persons  "resident 
within  "  the  port  of  Ipswich,  instead  of  *'at ;  *' — 
Held,  that  s.  91  was  not  a  "  particular  provision ; " 
and  that  Ipswich  was  therefore  a  Trinity  House 
outport  district,  and  a  coasting  vessel  not  carry- 
ing passengers  navigating  that  port  was  exempt 
from  compulsory  pilotage.  Uadgraft  v.  Hewith, 
10  L.  R,,  Q.  B.  350 ;  44  L.  J.,  M.  C.  140 ;  32  L.  T. 
720 ;  23  W.  R.  911. 

Falmouth.] — Pilotage  is  compulsory  within 
the  Falmoutn  district.  TJie  Juno,  1  Adm.  D. 
135 ;  45  L.  J.,  Adm.  105  ;  34  L.  T.  741  ;  24  W.  R. 
902. 

Mersey.] — When  a  ship  ready  and  about  to 
proceed  to  sea  leaves  one  of  the  Mersey  docks  at 
night  in  charge  of  a  licensed  pilot,  and  casts 
anchor  in  the  river  so  as  to  be  ready  to  cross  the 
bar  at  the  mouth  of  the  river  on  the  next  morn- 
ing's tide  at  an  earlier  hour  than  she  could  if  she 
left  the  dock  in  the  morning,  the  going  into  and 
casting  anchor  in  the  river  is  a  step  in  the  *'  pro- 
ceeding to  sea,"  within  the  meaning  of  the  Mer- 
sey Docks  and  Harbour  Board  Act,  1858  (21  &22 
Vict.  c.  xcii.  s.  139),  and  the  employment  of  the 
pilot  is  compulsory  under  that  section  from  the 
time  of  leaving  dock,  and  if  the  ship  breaks  away 
from  her  moorings,  and  damages  another  vessel 
through  the  pilot's  sole  default,  the  owners  will 
not  b^  responsible.  TJte  City  of  Cambridge  or 
Wood  V.  Smith,  5  L.  R.,  P.  C.  451 ;  43  L.  J.,  Adm. 
11 ;  30  L.  T.  439  ;  22  W.  R.  578. 

When  a  vessel  leaves  a  dock  in  the  Mersey  on 
her  voyage  to  sea,  and  receives  slight  injuries  to 
a  yard-arm,  necessitating  repairs,  and  in  conse- 
quence is  anchored  under  the  directions  of  the 
pilot  in  the  river,  intending  to  go  to  sea  on  the 
next  day,  the  pilot  remaining  in  charge,  but  on 
the  next  morning,  before  resuming  her  voyage 
and  whilst  still  at  anchor,  she  gets  into  collision, 
and  docs  damage  io  another  vessel,  she  is  not 
'*  proceeding  to  sea  "  within  the  meaning  of  the 
139th  section  of  the  Mersey  Docks  Act  Consoli- 
dation Act,  1858  (21  &  22  Vict.  c.  xcii.),  and  the 
pilot  is  not  in  charge  by  compulsion  of  law.  The 
Caehapool,  7  Adm.  D.  217  ;  46  L.  T.  171  ;  4  Asp. 
M.  C.  502. 
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Dublin.] — A  steam-tug,  carrying  passengers 
between  Kingstown  Harbour  and  the  North 
Wall,  Dublin  (both  of  which  places  are  under 
the  provisions  of  the  Dublin  Port  and  Docks  Act, 
1869,  within  the  limits  of  the  port  of  Dublin),  is 
within  the  meaning  of  the  Merchant  Shipping 
Act,  1864  (17  &  18  Vict.  c.  104),  s,  364,  and 
obliged  to  carry  a  pilot.  Dublin  Port  and- 
Docks  Board  v.  Shannon,  7  Ir,  R.,  C.  L.  116. 

London.  1 — The  master  of  a  vessel  belonging  to 
the  port  of  London  and  bound  up  the  Thames, 
on  a  voyage  from  Australia  to  London  with  pas- 
sengers on  board,  is  required  by  law  to  employ 
a  licensed  pilot  within  the  limits  of  the  port  of 
London.  The  Hankow,  4  Adm.  D.  197  ;  48  L.  J., 
Adm.  29  ;  40  L.  T.  336. 

A.'s  vessel,  belonging  to  the  port  of  London, 
having  taken  on  board  a  pilot  from  Dungeness 
to  Gravesend,  came  in  collision,  through  the 
pilot's  negligence,  with  B.*s  vessel,  at  a  spot  in 
the  River  Thames  between  Yantlett  Creek  and 
Gravesend : — Held,  that,  for  pilotage  purposes, 
Gravesend  is  the  eastern  limit  of  the  port  of 
London,  and  that  the  spot  where  the  collision 
took  place  is  therefore  within  the  district  where 
pilotage  is  compulsory  ;  that  A.  was  not  liable  to 
answer  for  the  damage  which  B.  sustained  ;  and 
that  the  relation  of  master  and  servant  did  not 
exist  between  A.  and  the  pilot.  General  Steam 
Navigation  Company  v.  British  Colonial  Nati- 
gation  Compaiiy,  4  L.  R.,  Ex.  238  ;  38  L.  J.,  Ex. 
97  ;  20  L.  T.  581 ;  17  W.  R.  741— Ex.  Ch. 

A  steamship  carrying  cargo  and  passengers 
from  Boulogne  to  London  is  not  bound,  under 
the  Merchant  Shipping  Act,  1854,  to  employ  a 
pilot  while  navigating  the  river  Thames.  The 
Moielle,  32  L.  T.  670. 

6.  Liabilities  of  Fobeion  Vessels. 

On  the  High  Boas.]— The  legislature  has  no 
authority  over  foreign  vessels  on  the  high  seas 
out  of  British  jurisdiction,  but  may  impose  any 
conditions  on  foreign  vessels  entering  a  British 
port,  and  consequently  an  obligation  on  foreign 
ships  inward  bound  to  take  a  pilot  at  a  conve- 
nient station  beyond  three  miles  from  the  British 
shore.  Ute  Annapolis;  The  Johanna  St  oil, 
Lush.  296  ;  30  L.  J.,  Adm.  201 ;  4  L.  T.  417. 

A  statute  imposing  in  general  terms  on  all 
inward-bound  vessels  the  obligation  to  take  a 
pilot  at  a  convenient  station  beyond  three  miles 
from  the  British  shore  is  binding  on  foreign 
vessels,  such  constraction  being  justified  on 
grounds  of  public  policy.  •  lb. 

In  British  Waters.] — ^A  foreign  vessel  bound 
for  Liverpool  took  a  pilot  off  Point  Lynas,  was 
brought  to  anchor  in  the  Mersey,  and  there  lay 
two  or  three  days,  waiting  for  want  of  water 
to  dock.  She  was  then  conducted  by  the  same 
pilot  into  dock.  In  proceeding  towards  the  dock, 
a  collision  was  occasioned  by  the  pilot's  default : 
— Held,  that  the  vessel  was  not  liable  for  the 
damage.    lb, 

A  French  vessel  upon  thQ  Thames  took  on 
board  a  pilot,  and,  as  her  crew  did  not  under- 
stand English,  a  waterman  to  take  the  wheel. 
The  waterman  put  her  helm  up,  instead  of  luffing, 
as  the  pilot  ordered,  whereby  a  barge  was  run 
into  and  damaged.  The  French  owner  claimed 
exemption  under  17  &;  18  Vict.  c.  104,  s.  389  : — 
Held,  that  the  pilot  was  not  answerable  for  the 


waterman's  incapacity  or  fault,  and  that  s.  388, 
inasmuch  as  it  deprives  parties  injured  of  a 
remedy  they  would  otherwise  have,  should  be 
construed  strictly.  The  Oeneral  De  Ca^n,  Swa* 
bey,  9. 

Cloaeter.]-^A  foreign-going  vessel  casually  em- 
ployed in  taking  a  cargo  from  Liverpool  to  London 
is  not  a  '*ship  employed  in  the  coasting  trade  of 
the  United  Kingdom,"  within  17  &  18  Vict.  c.  104, 
s.  379,  and  therefore,  while  so  employed,  is  com- 
pellable to  take  a  pilot.  The  Lloyd^s,  otherwise 
Sea  Queen,  B.  &  L.  369  ;  32  L.  J.,  Adm.  197 ;  9 
L.  T.  236. 


7.  Exemption  of  Ownebs  fbom  Liability* 
a.  Gompnleory  Employment. 

Bole  of  Exemption.]— Apart  from  any  statute, 
an  owner  is  not  responsible  in  proceedings  in 
rem  for  damage  done  to  his  ship,  occasioned 
solely  by  default  of  a  licensed  pilot  employed  by 
compulsion  of  law.  JJi^i  Annapolis  ;  The  Johanna 
Stoll,  Lush.  296  ;  30  L.  J.,  Adm.  201  ;  4  L.  T. 
417. 

Where  Liability  for  Collision.]  —  A  British 
vessel  carrying  goods  and  passengers  between 
Rotterdam  and  London,  having  a  licensed  pilot 
on  board,  ran  down  a  ship.  The  collision  took 
pluce  in  the  Thames,  within  the  Trinity  House 
district,  and  was  duly  occasioned  by  the  f aolt 
of  the  pilot : — Held,  that  the  exemption  from 
compulsory  pilotage  given  by  6  Geo.  4.  c  125, 
s.  69,  and  17  &  18  Vict.  c.  104,  s.  353,  applied, 
and  that  the  fact  of  the  vessel  having  a  licensed 
pilot  on  board,  whose  act  alone  occasioned  the 
damage,  did  not  exempt  the  owners  from  lia- 
bility. The  Earl  of  Auckland,  Lush.  387 ;  15 
Moore,  P.  C.  C.  304  ;  5  L.  T.  668  ;  10  W.  R.  124. 

The  fifth  exemption  from  compulsory  pilotage 
in  17  &  18  Vict.  c.  104,  applies  to  vessels  confin- 
ing their  voyages  within  the  limits  of  the  port  to 
which  they  belong.  As,  however,  all  the  exemp- 
tions under  6  Geo.  4,  c.  125,  were  continued  by 
17  &  18  Vict.  c.  104,  the  more  extensive  words 
used  in  the  former  aet  must  be  held  to  exempt 
from  the  necessity  of  taking  a  pilot  any  master 
of  a  ship  80  long  as  his  vessel  is  within  tiie  limits 
of  her  port.  In  such  case,  therefore,  if  a  collision 
occurs,  the  presence  of  a  pilot  gives  no  immunity 
to  the  owners.  The  Stettin,  B.  &  L.  199  ;  31 L.  J., 
Adm.  208  ;  6  L.  T.  613— P.  C. 

The  owner  of  a  vessel  navigating  the  Thames 
is  not  responsible  for  damage  done  by  her  to  pro- 
perty belonging  to  the  conservators  through  the 
fault  of  a  pilot  compulsorily  in  charge  of  her  ; 
for,  though  the  wonls  of  s.  96  of  the  Thames 
Conservancy  Act,  1857,(20  &  21  Vict,  ccxlvii.), 
are  general,  they  are  not  to  be  read  as  including 
pilots,  and  do  not  by  implication  repeal  the  pro- 
visions as  to  pilotage  in  17  &  18  Vict.  c.  104. 
Thames  Conservators  v.  Hall,  3  L.  R.,  G.  P.  415  ; 
37  L.  J.,  C.  P.  163  ;  18  L.  T.  361 ;  16  W.  B.  97L 

A  Norwegian  vessel,  the  Hanna,  bound  from 
Sweden  to  London,  and  in  charge  of  a  duly 
licensed  pilot,  came  wrongfully  into  collision 
with  another  vessel,  off  the  Nore  Lightship  :^ 
Held,  that  there  was  no  compulsion  to  take  the 
pUot,  and  that  therefore  the  owners  of  the 
Hanna  were  responsible  for  the  damage.  The 
Hanna,  1  L.  R.,  Adm.  283  ;  36  L.  J.,  Adm.  1  ; 
16L.  T.  334;  15  W.  R.  263. 
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— —  Ko  Blame  to  Crew.] — In  a  case  of  damage 
by  collision  occasioned  bj  a  vessel  while  in  tow 
of  a  steam-tag,  having  a  licensed  pilot  on  board, 
in  pursuance  of  17  &  18  Vict.  c.  104,  s.  388, 
and  no  blame  attached  to  the  master  or  crew : — 
Held,  that  the  owners  of  such  vessel  were  -not 
liable,  being  protected  bj  s.  388.  Marshall  v. 
Moran,  The  Ocean  Wave,  3  L.  R.,  P.  C.  205 ;  6 
Moore,  P.  0.  C,  N.  S.  492  ;  23  L.  T.  218. 

A  collision  took  place  between  two  vessels,  and 
the  defendants  admitted  that  their  vessel  was  to 
blame,  but  alleged  by  way  of  defence  that  they 
had  a  pilot  on  board  by  compulsion  of  law,  and 
that  they  were  therefore  exempt  from  liability  : — 
Hdd,  that  as  there  was  no  evidence  of  contribu- 
tory negligence  on  the  part  of  the  ddEendant 
owners  they  were  exempt  from  liability.  TJt^ 
Daioz,  47  L.  J.,  Adm.  1 ;  37  L.  T.  137— C.  A. 

A  duly-qualified  Liverpool  pilot  having  been 
employed  to  pilot  a  ship  from  sea  into  the  Mersey 
and  take  her  into  dock,  piloted  her  over  the  bar, 
but  owing  to  the  state  of  the  tide  being  unable  to 
dock  her  that  day,  anchored  her  in  a  clear  bertli 
in  the  river.  The  pilot  remained  in  charge  of 
the  ship,  and  the  next  day  the  state  of  the 
weather  being  such  as  to  render  it  unadvisable  to 
take  her  into  dock  that  day,  she  remained  at 
anchor.  In  the  course  of  that  day,  and  whilst  the 
pilot  was  in  charge,  the  ship  dragged  her  anchor 
and  came  into  collision  with  a  barque.  In  an 
action  instituted  by  the  owner  of  the  barque 
against  the  ship,  the  court  decided  that  the  col- 
lision was  caused  solely  by  the  negligence  of  the 
pilot  in  charge  of  the  ship: — Held,  that  the 
owners  of  the  ship  were  not  answerable  for  the 
damage,  for  it  was  occasioned  by  the  fault  of  a 
pilot  acting  in  charge  of  the  ship  within  a  dis- 
trict where  the  employment  of  such  pilot  was 
compulsory  by  law.  The  Princeton,  3  Adm.  D. 
90  ;  47  L.  J.,  Adm.  33  ;  38  L.  T.  260. 

A  collision  occurred  in  the  Humber  Dock, 
Hull,  between  a  fly-boat  and  a  foreign  schooner 
bound  to  the  Prince's  Dock.  The  schooner  was 
in  charge  of  a  duly  licensed  Humber  pilot,  who 
had  taken  over  the  charge  of  the  schooner  while 
she  was  moored  at  a  pier  in  the  Humber  from  the 
pilot  who  had  brought  her  in  from  sea.  One  sum 
was  paid  for  the  services  of  the  two  pilots  : — 
Held,  that  the  schooner  was  in  charge  of  a  pilot 
whose  employment  was  compulsory  by  law.  The 
Rigborgs  Minde,  8  Adm.  D.  132  ;  52  L.  J., 
Adm.  74  ;  49  L.  T.  232— C.  A. 

The  damage  was  done  by  the  fluke  of  the 
schooner's  anchor  piercing  the  side  of  the  fly- 
boat.  The  court  found  that  there  was  no  want 
of  care  in  the  crew  in  lowering  the  anchor.  The 
other  allegations  against  the  schooner  were  that 
the  anchor  was  improperly  slung ;  that  she  came 
too  fast  up  the  dock  and  without  a  check  rope  : 
— Held,  that  the  damage  was  caused  by  the  fault 
of  the  pilot  in  the  course  of  his  duty.    Ih, 

In  order  to  entitle  the  owner  of  a  ship,  having, 
by  compulsion  of  law,  a  pilot  on  board,  to  the 
benefit  of  the  exemption  from  liability  for 
damage  by  default  of  the  pilot,  it  is  not  enough 
to  prove  that  there  was  fault  or  negligence  on 
the  pilot's  part,  but  the  owner  must  shew  that 
there  was  no  default  on  the  part  of  the  master 
and  crew,  which  might  have  in  any  degree  been 
conducive  to  the  damage.  The  lona,  1  L.  R., 
P.  C.  426  ;  16  L.  T.  158 ;  4  Moore,  P.  C.  C, 
N.  S.  336. 

A  defendant,  relying  upon  the  statutory  de- 
fence (17  &  18  Vict.  c.  104,  s.  388),  that  the  ac- 


cident was  occasioned  by  the  default  of  a  pilot 
acting  in  charge  of  the  ship,  and  employed  by 
compulsion  of  law,  is  bound  to  give  strict  proof 
that  the  collision  was  occasioned  by  the  pilot's 
default,  and  by  that  only.  The  Carrier  JDtivc, 
B.  &  L.  113  ;  2  Moore,  P.  0.  C,  N.  S.  261. 

In  a  cause  of  collision  occasioned  by  a  vessel 
under  compulsory  pilotage,  where  no  contribu- 
tory negligence  on  the  part  of  the  master  and 
crew  is  proved,  the  pilot  in  charge  is  solely 
responsible,  and  the  owners  are  exempt  from 
the  consequences  of  his  neglect  or  default.  The 
Calabar,  2  L.  R.,  P.  C.  238  ;  19  h.  T.  768. 

It  is  the  province  of  the  pilot,  in  giving 
directions  for  the  navigation  or  a  steam  vessel 
of  which  he  is  in  charge,  to  determine  the  rate 
of  speed  at  which  she  should  proceed.    2^. 

Master  on  Board  not  Liable.] — The  master 
of  a  passenger  vessel  within  a  district  where 
pilotage  is  compulsory  was  summoned  for  not 
navigating  his  vessel  in  a  careful  and  proper 
manner.  There  was  a  pilot  in  charge  of  the 
vessel : — Held,  that  the  summons  was  properly 
dismissed,  since  the  pilot,  who  was  compulsbrily 
on  board,  must  be  assumed  to  have  been  in  charge 
of  the  vessel.     Oakletf  v.  Speedy,  40  L.  T.  881. 

Contributory  KegHgenee  of  Pilot  in  eharge  of 
iigured  Vessel — ^Effect  olj — Count  to  recover 
damages  for  injuries  sustamed  by  the  plaintiffs' 
ship  through  the  negligence  of  the  defendants  ; 
plea,  contributory  negligence ;  replication,  that 
the  contributory  negligence  was  that  of  a  pilot 
licensed  by  the  defendants,  and  compulsorily 
employed  by  the  plaintiffs;  rejoinder  that  the 
pilot  was  not  the  servant  of  the  defendants ; 
demurrer  to  the  rejoinder  allowed.  Dudman  v. 
Dublin  Port  and  Docks  Board,  7  It,  R.,  C.  L. 
518. 

Count  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiffs*  ship  through  the  negli- 
gence of  the  defendants'  servant,  viz.,  a  pilot 
licensed  by  the  defendants,  and  compulsorily 
employed  by  the  plaintiffs : — Held,  bad  on  de« 
murrer.    lb, 

Keglect  to  Bender  Aiiiitanee.]— Under  25  k 
26  Vict.  c.  63,  s.  33,  it  was  declared  to  be,  in  case 
of  collision  between  two  ships,  the  duty  of  the 
person  in  charge  of  each  ship  to  render  assistance 
to  the  other,  and  in  case  he  failed  to  do  so  with- 
out reasonable  excuse,  the  collision,  in  absence  of 
proof  to  the  contrary,  was  to  be  deemed  to  have 
been  caused  by  his  wrongful  act.  Two  steam- 
ships, the  Queen  and  the  Lord  John  Russell,  each 
under  the  charge  of  a  compulsory  pilot,  came 
into  collision  in  the  Thames.  The  Queen  was 
solely  to  blame,  and  after  the  collision  she  ren- 
dered no  assistance  to  the  other  vessel,  and 
shewed  no  excuse  for  having  failed  to  do  so  : — 
Held,  that  the  mere  fact  of  her  having  a  pilot  on 
board  did  not  exempt  her  owners  from  liability. 
T/t£  Queen,  2  L.  R.,  Adm.  354  ;  38  L.  J.,  Adm. 
39  ;  20  L.  T.  855. 

Semble,  that  if  the  collision  had  been  caused 
solely  by  the  neglect  of  the  pilot  on  board  the 
Queen,  the  subsequent  misconduct  of  the  master 
in  not  rendering  assistance  would  not  have  made 
her  owners  liable  f  jr  the  collision.    lb, 

Under  6  Geo.  4,e.  185.]— The  6  Geo.  4,c.  125, 
s.  55,  did  not  exempt  the  owners  and  masters^' 
vessels  having  a  licensed  pilot  on  board  ' 
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liability  in  respect  of  damages  done  by  their 
vessels,  unless  the  damage  was  solely  caused  by 
the  neglect,  default,  incompetency,  or  incapacity 
of  the  pilot.  Stuart  v,  Isemofiger,  4  Moore, 
P.  C.C.  11  ;  6Jur.  157. 


Pilot  in  Permanent  Employ  of  Ownen.]— 


In  a  cause  of  collision,  the  mischief  was  found  to 
have  arisen  from  the  fault  of  a  duly  licensed 
pilot  in  charge  of  the  vessel  doing  the  damage. 
The  pilot  had  been  in  the  permanent  employ  of 
the  owners,  and  engaged  in  navigating  the  ship 
for  many  years : — Held,  that,  notwithstanding 
such  peimaneut  employ,  the  ownera  were  exone- 
rated. y%<?  Batavievj  2  Rob.  Adm.  Rep.  407  ; 
10  Jur.  19. 


Solely  through  Fanlt  of  Pilot.]— -By  the 


Liverpool  Pilot  Act,  the  master  of  every  vessel 
inwaixl  bound  is  compellable  to  take  a  licensed 
pilot,  unless  the  vessel  be  in  ballast  and  in  the 
coasting  trade  ;  but  there  is  not,  as  in  6  Geo.  4, 
c*  125,  s.  55,  any  express  exemption  of  the 
liability  of  owners  of  a  vessel  for  damage  done 
by  such  vessel  whilst  in  charge  of  a  licensed 
pilot : — Held,  that  the  55th  section  of  the  6  Geo. 
4,  c.  125,  was  merely  declaratory  of  the  common 
law,  and  did  not  confer  any  independent  exemp- 
tion from  legal  responsibility  ;  and  that,  as  by 
the  common  law  no  person  is  responsible  for  the 
negligent  acts  of  a  party  in  the  performance  of 
any  work,  when  by  law  he  is  compelled  to  em- 
ploy that  party  to  do  such  work,  the  owners  of  a 
vessel  entering  the  port  of  Liverpool,  and  in 
obedience  to  the  local  act  taking  a  licensed  pilot 
on  board,  were  not  responsible  for  mischief  done 
by  their  vessel,  but  occasioned  by  the  sole  neglect 
of  the  pilot.  Tfui  Agricolay  2  Rob.  Adm,  Rep. 
10  ;  7  Jur.  157. 

A  ship  under  sail,  and  in  charge  of  a  licensed 
pilot,  in  running  through  the  Downs  on  a  dark 
night,  came  into  collision  with  a  ship  at  anchor  : 
— Held,  that  where  a  pilot  is  taken  on  board,  it 
is  his  duty,  and  not  that  of  the  master,  to  deter- 
mine where  and  whether  or  not,  the  ship  shall  be 
brought  up.  Tlw  Lochlibo,  3  Rob.  Adm.  Rep. 
310  ;  14  Jur.  1074. 

The  owners  of  a  vessel,  having  a  duly  licensed 
pilot  on  board,  were  protected  by  6  Geo.  4,  c. 
125,  8.  55,  from  liability  for  damage  occasioned 
by  the  fault  of  the  pilot.  Pollok  v.  AfAlpin,  7 
Moore,  P.  C.  C.  427. 

Aliter,  if  the  blame  was  mutually  imputable  to 
the  pilot  and  master  and  the  crew.    lb. 

Where  a  collision  was  occasioned  by  the  im- 
proper sailing  and  steering  of  a  vessel,  the  exclu- 
sive act  of  the  pilot : — Held,  that  the  owners  of 
the  vessel  were  entitled  to  the  exemption  pro- 
vided by  6  Geo.  4,  c.  125,  s.  55.    lb. 

Where  there  was  joint  blame  in  the  master 
and  crew  and  the  pilot,  the  owners  were  not  ex- 
empted from  liability  for  damage  by  6  Geo.  4,  c. 
125,  s.  55,  by  reason  of  having  a  licensed  pilot 
on  board.  Netlierlands  Steamboat  Company  v. 
Styles,  9  Moore,  P.  C.  C.  286. 


Stranding.] — ^Where  a  ship,  being  under 


the  conduct  of  a  pilot,  in  her  course  up  the 
river  to  Liverpool,  was,  against  the  advice  of 
the  master,  fastened  at  the  pier  of  the  dock 
basin,  by  a  rope  to  the  shore,  and  left  there,  and 
she  took  to  the  ground,  and  when  the  tide  left 
her,  fell  over  on  her  side  and  bilged,  in  conse- 
quence of  which,  when  the  tide  rose,  she  filled 


with  water,  and  the  goods  were  wetted  and 
damaged  : — Held,  that  this  was  a  stranding,  to 
entitle  the  assured  to  recover  for  an  average 
loss  upon  the  goods.  Carrutkers  v.  Sydebatham, 
4  M.  &  S.  77. 


Change  of  Mooring.]— A  vessel  had  to 


deliver  part  of  her  cargo  at  the  London  Docks, 
and  part  at  a  wharf  higher  up  the  -river,  bhe 
went  to  the  docks,  under  the  charge  of  a  pilot, 
who  left  her  there,  where  she  remained  some 
time  without  discharging  any  of  her  caigo,  as 
the  part  to  be  left  at  the  wharf  was  uppermost. 
She  then  went  under  the  charge  of  another  pilot 
up  the  river  to  the  wharf,  and  by  the  neglect  of 
the  pilot  ran  down  a  barge  : — Held,  that^  under 
6  Geo.  4,  c.  125,  s.  55,  the  pilot  alone  was  answer- 
able, and  not  the  owners,  as  they  were  bound  to 
have  a  pilot  on  board  at  the  time,  and  that  it 
was  not  a  mere  chance  of  mooring.  3PJntosh  v. 
Slade,  6  B.  &  C.  657  :  9  D.  &  R.  738. 


Pilot  not  Servant  of  Shipowner.] — ^Actiun 

against  an  owner  of  a  vessel,  for  an  injury  done 
by  her  in  running  foul  of  a  barge.  Plea,  that, 
at  the  time  of  the  injury,  the  vessel  was  being 
conducted,  and  was  navigating  the  river  Thames, 
under  the  conduct  of  a  licensed  pilot  in  charge 
of  the  vessel,  under  and  in  pursuance  of  the  pro- 
visions of  6  Geo.  4,  c.  125  ;  and  that  the  damage 
happened  to  the  plaintiff  by  the  default,  incom- 
petency, and  incapacity  of  such  pilot : — Held, 
that,  inasmuch  as  under  s.  72  the  pilot  could  not 
lawfully  refuse  to  go  on  board  and  take  charge 
of  any  vessel  wanting  a  pilot  when  required  by 
the  owner  to  do  so,  he  must  be  considered,  when 
so  required  and  employed,  as  acting  under  some 
of  the  provisions  of  the  act,  and  not  as  the 
private  servant  of  the  owner;  and,  therefore, 
that  the  owner  was  protected  by  s.  55  from  his 
prim&  facie  liability  in  respect  of  the  injury  oc- 
casioned by  the  act  of  the  pilot,  whilst  he  was 
so  employ^  by  the  owner.  Jjueey  v»  Ingram^  6 
M.  &  W.  302. 

Under  the  6  Geo.  4,  c.  125,  s.  56,  if  a  ship 
was  within  a  district  to  which  the  act  applied, 
the  statutory  protection  existed  not  only  in  those 
cases  in  which  it  was  compulsory  to  take  a  pilot 
on  board,  but  also  where  a  pilot  had  been  taken 
on  board  and  was  forced  to  serve  if  called  upon, 
but  the  master  was  not  bound  to  employ  him. 
The  Famu,  2  Wm.  Rob.  184.  See  GeneraX  Steam 
Navigation  Company  v,  British  Colonial  Xavi' 
gation  Company,  afite,  col.  1523. 

Pilot  not  Fellow-servant  of  Grew— Liability  of 
Owners.] — There  is  no  implied  contract  between 
the  owners  of  a  ship  and  a  pilot  whom  they  are 
compelled  to  employ,  that  the  pilot  shall  take 
upon  himself  the  risk  of  injury  from  the  negli- 
gence of  the  shipowners'  servants  ;  and  an  ac- 
tion will  lie  by  the  pilot  against  the  shipowners 
for  injuries  caused  to  him  whilst  acting  as  pilot 
on  board  their  vessel,  by  the  negligence  of  their 
servants.  Smith  v.  Steele,  10  L.  R.,  Q.  B.  125  ; 
44  L.  J.,  Q.  B.  60  ;  32  L.  T.  195  ;  23  W.  R.  388. 

And  where  a  pilot  went  on  board  a  vessel  in 
the  course  of  his  duty,  in  a  district  in  which 
pilotage  is  compulsory,  and  while  he  was  on 
board,  a  boat,  which  had  been  negligently  slung 
by  servants  of  the  shipowners,  fell  on  and  killed 
him  : — Held,  that  his  widow  could  recover  in  an 
action  against  the  shipowners  brought  by  her,  as 
executrix,  under  Lord  CampbeU*s  Act.    Ib» 
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ColIiBion  with  Pier.]— The  74th  section  of  the 
Harbours  Piera  and  Claases  Act/1847,  which  act 
is  incorporated  with  the  New  Brighton  Pier  Act, 
1864,  save  and  so  far  as  any  of  the  clauses  and 
provisions  of  the  two  acts  are  inconsistent,  de- 
clares that  the  owner  of  every  vessel  shall  be 
answerable  to  the  undertakers  of  every  pier  to 
which  the  Harbours  Docks  and  Piers  Clauses 
Act,  1847,  is  applied,  for  any  damage  done  to 
such  pier,  but  provides  that  nothing  therein  con- 
tained shall  extend  to  impose  any  liability  for 
such  damage  upon  the  owner  of  any  vessel  where 
such  vessel  shall  at  the  time  when  such  damage 
is  caused  be  in  charge  of  a  duly-licensed  pilot 
whom  such  owner  or  master  is  bound  by  law 
to  employ.     By  the  39th  section  of  the  New 
Brighton  Pier  Act,  1864,  it  is  enacted  that  if  any 
person  having  the  care  of  any  ship  shall  wilfully 
or  carelessly  cause,  permit,  or  sufcer  any  damage 
or  injury  to  be  done  to  the  New  Brighton  pier, 
then  and  in  every  such  case  the  owners  of  every 
such  ship  shall  be  answerable,  and  liable  to 
make  satisfaction  to  the  New  Brighton    Pier 
Comjmny  for  all  such  damage  or  injury.     A 
steamship    came  into  collision  with    and   did 
damage  to  the  New  Brighton  pier,  and  to  recover 
for  the  damage  so  done  the  New  Brighton  Pier 
Company  brought  an  action  against  the  steam- 
ship.    The  owners  of  the  steamship  alleged  in 
their  statement  of  defence  that  at  the  time  the 
damage  was  done  the  steamship  was  in  charge 
of  a  pilot  employed  by  compulsion  of  law  ;  that 
the  collision  was  not  caused  or  contributed  to 
by  the  negligence  of  the  defendants  or  any  other 
persons  than  the  pilot  of  the  steamship,  and  that 
the  damage  was  not  permitted  or  suffered  by  any 
persons  having  the  care  of  the  steamship  within 
the  meaning  of  the  New  Brighton  Pier  Act, 
]  864.    The  plaintiffs  demurred  to  these  allega- 
tions in  the  statement  of  defence  : — Held,  that 
the  provisions  of  the  New  Brighton  Pier  Act, 
1864,  did  not  preclude  the  defendants  from  set- 
ting up  the  defence  of  compulsory  pilotage,  and 
that  tne  demurrer    must    be  overruled.      Th£ 
Clan  Gordon,  7  Adm.  D.  190  ;  4  Asp.,  M.  C.  513  ; 
46  L.  T.  490 ;  30  W,  R.  691. 

Power  of  Selection  of  Pilot  by  Matter.] — 
—The  Canadian  statutes,  27  &  28  Vict.  e.  13, 
and  27  &  28  Vict.  c.  58,  are  to  be  read  and  con- 
strued together  as  being  in  pari  materia ;  and, 
therefore,  the  owner  of  a  Canadian  ship,  navi- 
gated  in  Canadian  waters,  under  the  directions 
of  a  pilot  taken  on  boaitl  in  compliance  with 
the  provisions  of  these  statutes,  is  expressly  ex- 
onerated from  all  liability  for  damage  caused  by 
obedience  to  such  directions :  and  this  is  not 
affected  by  the  fact  that  the  pilot  is  one  selected 
by  the  master,  if  selected  only  out  of  a  particular 
qualified  class.  Medpath  v.  Allan,  Tlw  Hiber- 
nian, 4  L.  R.,  P.  C.  511  ;  42  L.  J.,  Adm.  8  ;  27  L.  T. 
725  ;  21  W.  R.  276  ;  9  Moore,  P.  C.  C,  N.  S.  340. 

When  Steam-tug  engaged  to  tow  Tesiel  in 
charge  of  Pilot.] — When  a  steam-tug  is  engaged 
to  tow  a  vessel  which  is  in  charge  of  a  pilot,  the 
tug  is  bound  to  obey  the  orders  of  the  pilot,  and 
the  pilot  is  bound  to  give  the  tug  proper  direc- 
tions and  to  superintend  her  navigation.  The 
Energy,  3  L.  R.,  Adm.  48  ;  39  L.  J.,  Adm.  25  ; 
23  L.  T.  601  ;  18  W.  R.  1009. 

A  barque,  in  chaise  of  a  pilot  who  was  on 
board  her,  was  being  towed  by  a  steam-tug  in 
waters  where  the  employment  of  a  pilot  was 


compulsory.  The  tug  ported  her  helm,  and 
passed  across  the  bows  of  a  brig  under  way,  there 
was  no  room  for  the  barque  to  follow  in  her 
wake,  and  the  barque  came  into  collision  with 
the  brig.  The  pilot  gave  no  orders  to  the  tug 
before  or  after  she  ported;  if  he  had  given 
proper  orders,  even  after  the  tug  had  ported,  the 
collision  might  have  been  avoided  : — Held,  that 
the  tug  was  to  blame  for  attempting  to  tow  the 
barque  across  the  bows  of  tlie  brig;  but  that 
the  owners  of  the  barque  could  not,  on  account 
of  the  neglect  of  the  pilot  to  give  proper  orders, 
recover  against  the  tug  damages  in  respect  of  the 
collision.    Ih^ 

Where  a  steam-tug  towing  a  vessel  under  a 
towage  contract  is  so  negligently  navigated  as 
to  come  into  collision  with  a  vessel  belonging  to 
third  parties,  the  owners  of  the  steam-tug  are 
liable  for  the  damage  done,  even  if  at  the  time 
of  the  collision  the  vessel  in  tow  was  in  charge 
of  a  duly-licensed  pilot  by  compulsion  of  law 
whose  default  solely  occasioned  the  collision. 
The  Mary,  5  Adm.  D.  14  ;  48  L.  J.,  Adm,  66 ;  41 
L.  T.  351  ;  28  W.  R.  95. 

A  steam-tug,  though  the  moving  power,  is 
under  the  control  of  the  pilot  on  board  the  ship 
in  tow,  and  is  not  liable  for  his  negligence 
where  his  employment  is  compulsory.  Smith 
V.  St,  Lawretwe  Tow-boat  Company,  5  L.  R., 
P.  C.  308  ;  28  L.  T.  885  ;  21  W.  R.  569. 

Where  a  ship  in  charge  of  a  pilot,  whose  em-> 
ployment  is  compulsory,  is  being  towed  by  a 
steam-tug,  and  the  steam-tug,  without  waiting 
for  orders  from  the  pilot,  suddenly  adopts  a 
wrong  manoeuvre,  and  so  causes  ^he  ship  to  come 
into  collision,  the  owners  of  the  ship  are  rcspoui 
sible.  The  Sinquaei,  5  Adm.  D.  241  ;  60  L.  J., 
Adm.  5  ;  43  L.  T.  768, 


Duty  of  Tug.] — Where  a  vessel  is  under 


the  charge  of  a  licensed  pilot,  the  employment  of 
whom  is  compulsory,  and  is,  at  the  same  time, 
in  tow  of  a  steam  tug,  the  latter  is  bound  to 
obey  the  orders  of  the  pilot.  Spaight  v.  Ted- 
castle,  6  App.  Cas.  217  ;  44  L.  T.  589 ;  29  W.  R. 
761 ;  4  Asp.  M.  0.  406— H.  L.  (B.).  S.  P.,  The 
MinnehaJui,  Lush.  335  ;  15  Mo.>i-e,  P.  C.  C.  133  ; 
30  L.  J.,  Adm.  211  ;  7  Jur.,  N.  S.  1257  ;  4  L.  T. 
810  ;  9  W.  R.  926. 

b.  Oonditions  of  Exemption^ 

Proof  of  CompnUlon.] — Owners  are  not  ex* 
onerated  from  responsibility  for  the  default  of 
a  pilot  whom  they  have  selected  and  placed  in 
charge  when  there  was  no  obligation  imposed 
on  them  to  take  such  pilot  and  put  him  in 
charge.  Tfie  Lion,  2  L.  R.,  P.  C.  526  ;  38  L.  J., 
Adm.  51  ;  21  L.  T.  41  ;  17  W.  R.  993 :  6  Moore, 
P.  C.  C,  N.  S.  163— P.  C. 

When  there  is  no  proof  that  the  pilotage  was 
compulsory,  no  exemption  can  be  claimed  by 
the  owners,  on  the  ground  of  the  vessel  having 
been  in  charge  of  a  pilot.  The  Peerless,  Lush. 
103  ;  13  Moore,  P.  C.  C.444  ;  30  L.  J.,  Adm.  89. 

Onns  of  Proof  ot  Kegligenee  of  Pilot]-— If  a 
licensed  pilot  is  on  board  a  vessel,  in  order  to 
exempt  the  owner  from  liability  for  damage 
occasioned  by  collision,  the  ouus  [irobandi  lies 
upon  the  owner  to  establish  that  the  collision 
was  occasioned  solely  by  the  negligence  of  the 
pilot,  and  it  is  the  duty  of  the  owcier  relying 
upon  such  a  defence  to  call  the  pilot  as  a  wit* 
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ness.  The  Carri&t  Dove,  2  Moore,  P.  C.  C,  N.  S. 
261 ;  B.  &  L.  113. 

When  a  collision  is  caused  by  a  vessel  in 
charge  of  a  licensed  pilot,  the  owners,  in  order 
to  exonerate  Uiemselvesfrom  liability,  most  prove 
not  merely  that  the  crew  was  under  the  pilots 
orders  at  the  time,  but  that  the  order  which  caused 
the  damage  was  actually  given  by  the  pilot,  the 
onus  probandi  being  on  them.  TAe  SchwaZhe^  14 
Moore,  P.  C.  C.  241 ;  Lush.  239  ;  4  L,  T.  160.  • 

To  entitle  the  owners  of  a  ship  under  the 
compulsory  charge  of  a  licensed  pilot  to  the 
benefit  of  the  provisions  of  a  statute  which  ex- 
empts them  from  liability,  when  a  collision  has 
occurred  by  the  fault  of  the  pilot,  it  lies  on 
them  to  prove  that  it  was  occasioned  solely  by 
the  pilot.  TJie  VeUUquez,  1  L.  B.,  P.  C.  494  ;  36 
L.  J.,  Adm.  19 ;  16  L.  T.  777  ;  16  W.  R.  89  j  4 
Moore,  P.  C.  C,  N.  S.  426. 

If  the  master  and  crew  have  contributed  to 
the  accident  by  not  keeping  a  sufficient  look- 
out, so  as  to  give  the  pilot  the  'earliest  possible 
information  of  an  approaching  vessel,  although 
the  pilot  is  idso  to  blame,  the  owners  are  not 
exempted  firom  liability.    Ih, 

Where,  by  the  mismanagement  of  a  vessel 
which  is  proceeding  to  sea,  damage  is  done,  the 
owners  will  not  be  exonerated,  unless  they  shew 
that  the  damage  was  occasioned  exclusively  by 
the  fault  of  the  pilot.  Hodnqvet  v.  Melhuuh, 
10  Ex,  110  ;  24  L.  T.,  Ex.  26. 

Duty  of  Owner — Kon-diselMare  to  Pilot  of 
Defects.] — The  owner  of  a  trawler  having  insti- 
tuted a  cause  of  damage  against  a  steamer  in 
respect  of  a  collision  between  the  vessels  within 
a  district  where  the  employment  of  a  pilot  was 
compulsory,  the  defendants,  in  their  answer, 
while  pleading  contributory  negligence  on  the 
part  of  the  plaintiff,  relied  mainly  on  their 
having  had  a  pilot  on  board  at  the  time,  and 
claimed  consequent  exemption  from  liability 
under  17  &  18  Vict  c.  104,  s.  388,  to  all  of  which 
the  plaintiff  replied  by  a  formal  traverse  by  way 
of  conclusion.  On  the  viv4  voce  examinadon  of 
the  defendants*  witnesses,  evidence  was  given  of 
the  steamer  having  been  inadequately  manned 
and  out  of  trim  on  the  occasion  of  the  collision, 
and  that  the  pilot,  who  had  only  come  on  board 
a  short  time  before,  had  not  been  told  of  these 
latent  defects.  The  judge,  who  was  assisted  by 
two  nautical  assessors,  holding  that  it  was  not 
open  to  the  plaintiff  on  his  pleadings  to  rely  on 
such  defects,  and  that  their  existence  had  not 
been  in  fact  proved,  dismissed  the  petition, 
whereupon  the  plaintiff  having  appealed  : — 
Held,  that  the  plaintiff  was  entitled  to  rely  on 
such  defects,  though  he  had  neither  pleaded 
them  originally  nor  by  special  replication  ;  that 
they  had  been  actually  proved,  and  that  their 
non-disclosure  to  the  pilot  invalidated  the  defen- 
dants' pica  of  compulsory  pilotage,  but  that 
both  vessels  were  to  olame  for  the  collision,  and 
that,  consequently,  the  plaintiff  could  only  re- 
cover half  the  amount  of  his  loss.  The  Meteor, 
9  Ir.  R.,  Eq,  567. 

Where  a  master  employs  a  pilot,  behind  whose 
responsibility  he  means  to  snelter  himself  and 
his  owners  from  the  consequences  of  whatever 
may  happen,  he  owes  to  that  pilot,  and  through 
him  to  the  public,  the  duty  of  uberrima  fides  ; 
and  if  he  knows  of  anything  whatever  in  the 
state  of  his  vessel  or  her  crew  which  would,  or 
which  might,  injuriously  affect  her  behaviour  at 


a  moment  of  emergency,  he  must  disclose  it  to 
the  pilot,  and,  if  he  does  not,  he  will  forfeit  the 
impunity  upon  which  he  is  reckoning.    Jb, 

Proof  of  defective  StMnng  Power  of  TeBMl  in 
charge  of  Pilot — (tains.] — ^In  a  cause  of  damage 
by  collision,  where  the  defence  relied  upon  is 
compulsory  pilotage  only,  and  the  defendants 
prove  that  the  vessel  was  in  charge  of  a  licensed 
pilot  by  compulsion  of  law,  and  that  he  gave 
orders  for  the  purpose  of  avoiding  the  collision, 
and  that  these  orders  were  obeyed,  and  the 
plaintiffs  seek  to  shew  that  the  collision  was  dae 
to  the  defective  steering  power  of  the  defen- 
dants' vessel,  it  lies  upon  the  plaintiffs  to  prove 
such  defective  steering  power  by  substantive 
evidence.    The  Livia,  25  L.  T.  887. 

Eeleyant  Allegation  of  Kegligcnee,  must  be 
Bebnttcd.] — When  a  ship  is  under  the  compul- 
sory charge  of  a  licensed  pilot  the  owners  are 
not  responsible  for  damage  occasioned  by  his 
fault  or  incapacity,  although  they  must  meet 
and  rebut  any  relevant  allegation  of  negligence 
on  their  own  part.  Clyde  Navigation  Company 
V.  JBarclav,  1  App.  Cas.  790  ;  36  L.  T.  379. 

Under  the  Merchant  Shipping  Act,  1854,  when 
shipowners  have  proved  fault  on  the  part  of  the 
pilot  sufficient  to  cause,  and  in  fact  causing,  the 
calamity,  they  must  be  held  to  have  satisfied  the 
condition  on  which  their  exemption  from  liability 
depends,  and  they  are  not  to  be  called  upon  to 
adduce  proof  of  a  negative  character  to  exclude 
the  mere  possibility  of  contributory  fault.  But 
if,  in  the  course  of  the  evidence,  certain  acts  or 
omissions  on  the  part  of  the  crew  come  out,  it 
will  then  be  incumbent  on  the  owners  to  shew 
satisfactorily  tbat  those  acts  or  omissions  in  no 
degree  contributed  to  the  damage.    Ih, 

Tessel  at  Anchor.] — The  W.  A.,  in  charge  of  a 
pilot,  came  to  anchor  in  the  Mersey,  and  gave 
the  B.  T.  a  foul  berth.  Various  remonstrances 
were  from  time  to  time  made  by  those  on  board 
the  B.  T.,  and  after  a  few  days  the  vessels  in 
swinging  to  the  tide  came  into  collision  : — Held, 
that  the  owners  of  the  W.  A.  were  responsible 
for  the  damage,  first,  because,  while  the  vessel 
was  at  anchor,  the  employment  of  the  pilot  was 
not  compulsory ;  and  secondly,  because,  even  if 
the  pilot  had  not  properly  moored  the  W.  A., 
her  master  was  not  relieved  from  responsibility, 
and  therefore  her  owners  were  liable  for  the 
damage.  The  Wobum  Abbey ^  38  L.  J.,  Adm.  28  ; 
20  L.  T.  621.  And  see  The  City  of  Cambridge,  5 
L.  R.,  P.  C.  461 ;  43  L.  J.,  Adm,  11 ;  30  L.  T.  439. 

o.    In  Foreifim  and  Colonial  Waters. 

Gollition  in  fines  Canal  solely  cansed  by 
Kcgligence  of  Snei  Canal  CompOAy'i  Pilot.] — 
Where  a  collision  in  the  Suez  Canal  has  been 
caused  by  the  negligence  of  a  Suez  Canal  Com- 
pany's pilot,  compulsorily  taken  on  board-  the 
wrongdoing  ship,  the  owner  of  such  ship  is  not 
exempt  from  liability  for  the  damage  arising 
out  of  the  collision.  The  effect  of  the  regulations 
for  the  navigation  of  the  Suez  Canal  is  to  consti- 
tute a  pilot  taken  on  board  a  ship  traversing  the 
canal  the  adviser  of  the  master,  and  to  leave  the 
control  of  the  navigation  of  the  ship  solely  with 
the  master.  TJie  Guy  Maniiering,  7  Adxn.  D. 
132  ;  51  L.  J.,  Adm.  57  ;  46  L.  T.  905  ;  30  W.  B. 
835  ;  4  Asp.  M,  C.  553--0.  A, 
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Under  Balgiaa  Law.] — In  a  caase  of  collision 
promoted  by  the  owners  of  a  Norwegian  barque, 
against  a  British  steamer,  in  the  Court  of  Admi- 
ralty in  England,  for  damage  done  in  Belgian 
waters,  alle^d  to  have  been  occasioned  by  the 
negligent  and  improper  navigation  of  the  steam 
vessel,  the  owners  of  the  steam  ship  pleaded, 
that  the  vessel  was  in  charge  of  a  pilot  whom 
they  were  compelled  by  the  Belgian  law  to 
employ.  The  owners  of  the  barqae  replied  that 
by  the  Belgian  law  it  is  provided  that  the  owners 
of  a  ship  which  has  done  damage  to  another  by 
collision  are  liable  for  the  damage  notwithstand- 
ing the  vessel  was  in  charge  of  a  compolsory 
pilot,  and  although  the  damage  was  occasioned 
by  his  negligence  or  want  of  skill : — Held,  that 
the  claim  being  founded  on  a  tort  committed  in 
the  territory  of  a  foreign  state,  the  party  claim- 
ing reparation  in  a  British  court  was  not  entitled 
to  the  benefit  of  the  foreign  law  against  the  ad- 
mitted provisions  of  the  statute  law  of  England 
and  the  practice  of  the  Court  of  .Admiralty  in 
respect  of  compulsory  pilotage,  by  which  no 
Ba&  liability  as  provided  by  the  Belgian  law 
existed,  as  it  is  contrary  to  principle  and  autho- 
rity to  hold  that  an  English  court  will  enforce  a 
foreign  municipal  law,  and  give  a  remedy  in  the 
shape  of  damage,  in  respect  of  an  act  which, 
according  to  its  own  principles,  imposes  no 
liability  on  liie  person  from  whom  the  damages 
are  claimed.  The  JBdlley,  2  L.  R.,  P.  C.  193 ; 
37  L.  J.,  Adm.  33  :  18  L.  T.  879  ;  16  W.  R.  998  ; 
6  Kooze,  P.  C.  C,  N.  S.  263. 

Under  Canadian  Statntei— -Power  of  Selection.! 
—The  Canadian  statutes,  27  &  28  Vict.  c.  13,  and 
27  k.  28  Vict.  c.  58,  are  to  be  read  together  as 
bein^  in  pari  materia  ;  and,  therefore,  the  owner 
of  a  Canadian  ship,  navigated  in  Canadian 
waters,  under  the  direction  of  a  pilot  taken  on 
board  in  compliance  with  the  provisions  of  these 
statutes,  is  expressly  exonerated  from  all  liability 
for  damage  caused  by  obedience  to  such  direc- 
tions ;  and  this  is  not  affected  by  the  fact  that 
the  pilot  is  one  selected  by  the  master,  if  selected 
only  out  of  a  particular  qualified  class.  Redpath 
V.  AUan,  The  Hibernian,  4  L.  R.,  P.  C.  611 ;  42 
L.  J.,  Adm.  8 ;  27  L.  T.  725  ;  21  W.  R.  276  ;  9 
Moore,  P.  C.  C,  N.  g.  340. 

In  Indian  Bivers.] — A  collision  took  place  in 
the  Cowoolly  Roads,  one  of  the  channels  in  the 
Hooghly  river,  near  Calcutta.  By  an  act  of  the 
Indian  leg^lature,  it  is  made  compulsory  upon 
the  master  to  take  a  pilot  on  board  in  evetyport 
subject  to  the  provisions  of  that  act : — Held, 
first,  that  the  Cowcolly  Roads,  the  place  of  the 
collision,  was  not  a  port  within  the  meaning  of 
the  act.  The  Peerless,  Lush.  103 ;  13  Moore, 
P.  C.  C.  484 ;  30  L.  J.,  Adm.  89. 

Held,  secondly,  that  in  consequence  the 
owners  were  not  exempted  for  the  damage 
occasioned  by  the  collision,  by  reason  of  having 
a  pilot  on  board,  although  the  collision  was 
occasioned  by  the  sole  fault  of  the  pilot.    Ih, 

4.  Oosts  of  Defenoe  of  Compulsory  Pilotage. 

Praetiee  as  to.] — Defendants  in  a  cause  of 
damage,  who  rely  at  the  hearing  upon  the  de- 
fence of  compulsory  pilotage  only,  and  succeed 
in  this  point,  but  whose  pleadings  raise  other 
issues  which  are  not  proved,  are  not  entitled  to 
their  costs.    The  Livia,  25  L.  T.  887. 


Defendants  in  a  collision  suit,  by  their  answer, 
denied  that  their  vessel  was  to  blame,  and  also 
set  up  the  defence  of  compulsory  pilotage.  The 
court  decided  that  their  vessel  was  to  blame,  but 
dismissed  the  suit  upon  the  ground  that  the  de- 
fence of  compulsory  pilotage  was  established : — 
Held,  that  the  plaintiff  was  not  entitled  to  any 
portion  of  the  costs  of  the  suit.  The  Schwan, 
The  Robert  Morrison,  4  L.  R.,  Adm.  187 ;  43 
L.  J.,  Adm.  18  ;  30  L.  T,  637  ;  22  W.  R.  743. 

In  an  action  of  damage,  if  the  only  defence  is 
that  the  collision  was  caused  by  the  negligence 
of  a  pilot  taken  by  compulsion  of  law,  the  de- 
fendants, if  successful  in  establishing  this  de- 
fence, are  entitled  to  costs.  The  Juno,  1  Adm.  D. 
135  ;  45  L.  J.,  Adm.  105 ;  34  L.  T.  741  ;  24  W.  R. 
902. 

In  an  action  for  damages  arising  out  of  a 
collision  of  two  ships,  the  defendant  succeeded 
on  the  ground  alone  of  compulsory  pilotage  : — 
Held,  not  a  sufilcient  reason  for  depriving  the 
defendant  of  costs.  General  Steam  Navigation 
Company  v.  London  and  Edinburgh  Shipping 
dmpany,  2  Ex.  D.  467  ;  47  L.  J.,  Ex.  77  ;  36  L.  T. 
743  ;  25  W.  R.  694. 

The  rule  of  the  Court  of  Admiralty,  that, 
where  the  defendants  succeed  on  a  plea  of  com- 
pulsory pilotage,  no  costs  are  to  be  given,  also 
holds  good  in  the  Court  of  Appeal.  The  Daioz, 
47  L.  J.,  Adm.  1 ;  37  L.  T.  137— C.  A. 

The  Admiralty  Division  will  adhere  to  the 
practice  of  the  High  Court  of  Admiralty  as  to 
costs  in  cases  of  compulsory  pilotage.  The  Prin^ 
ceton,  3  Adm.  D.  90 ;  47  L.  J.,  Adm.  33 ;  38 
L.  T.  260. 

Where  the  defendants  In  a  collision  suit  raise  a 
defence  on  the  merits,  and  also  set  up  a  plea  of 
compulsory  pilotage,  and  the  court  dismisses  the 
suit  on  the  ground  that  the  plea  of  compulsory 
pilotage  is  established,  each  party  to  the  suit 
will,  in  accordance  with  the  practice  prevailing 
in  the  Court  of  Admiralty  before  the  Judicature 
Acts,  be  left  to  bear  his  own  costs.  The  Matthew 
Cay,  5  Adm.  D.  49  ;  49  L.  J.,  Adm.  47  ;  41  L.  T. 
759  ;  28  W.  R.  262. 

The  only  defence  was,  that  the  collision  was 
caused  by  the  fault  of  a  pilot  whom  the  defen* 
dants  were  compelled  to  take.  They  having 
proved  their  case : — Held,  that  plaintiffs  must  be 
condemned  in  costs.  The  Royal  Outrter,  2 
L.  R.,  Adm.  362 ;  38  L.  J.,  Adm.  36 ;  ^0  L.  T. 
1019  ;  18  W.  R.  49. 

See  also  PRACTICE  and  Collision. 


8.  Pilotage  Chabgbs. 

Ko  Apportionment] — Upon  an  agreement  to 
pay  certain  pilotage  and  port  charges  for  an  en- 
tire voyage,  though  a  part  only  of  the  cargo  is 
delivered,  there  will  be  no  apportionment  of  the 
pilotage  and  port  charges,  but  the  whole  must  be 
paid.     Christy  v.  Row,  1  Taunt.  300. 

Liability  of  Shipbrokem  for  Allowaneo  to  Pilot 
carried  beyond  limits  of  his  Licence.] — ^The  ten 
shillings  and  sixpence  per  day  to  which  a  licensed 
pilot,  taken,  without  his  consent,  to  sea,  or 
beyond  the  limits  of  his  pilotage  district,  in  any 
ship,  is  entitled  by  17  &  18  Vict.  c.  104  (The 
Merchant  Shipping  Act,  1854),  s.  357,  are  not 
"  pilotage  dues^*  for  which  the  shipbrokers  are 
liable  under  8.363.  Morteo  v.  Julian,  4  C.  P.  D. 
216  J  48  L.  J.,  M.  C.  126  ;  41  L.  T.  71. 
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Ck>mpiilflor7  Pilotage  on  Thamoa  for  Foreign 
Ships  —  Diiferential  Dne.]  —  Pilotage  is  com- 
pulsory on  a  foreign  ship  carrying  passengers  and 
trading  between  London  and  ports  between 
Boulogne  and  the  Baltic.  The  order  in  council  of 
the  18th  Feb.  1854,  extending  the  exemptions 
fi'om  compulsory  pilotage,  applies  only  to  British 
vessels,  A  charge  for  compulsory  pilotage  on  a 
foreign  ship  is  not  a  differential  due  within  the 
meaning  of  the  Harbours  ai}d  Passing  Tolls  Act, 
1861,  and  is  therefore  not  abolished  by  that  act. 
The  Vesta,  7  Adm.  D.  240 ;  4  Asp.  M.  C.  515  ; 
51  L.  J.,  Adm.  25  ;  46  L.  T.  492  ;  30  W.  R.  705. 


XVIII.     COLLISION. 

1,  General  Principles,  1535, 

2.  Admiralty  ana  Statutory  Mules. 

a.  Effect  of,  1539. 

b.  Applicable  to  what  Ships^  1540. 
r.  As  to  Lights,  1542. 

d.  During  Fog,  1548. 

e.  Sailing  Vessels,  1551. 

/.  Sailing  Vessels  and  Steamers,  1555. 
J.  Steamers,  1558. 
A.  Speed,  1562. 
i.  Tugs  and  Towing,  1563, 
j.  Vessel  Entering  or  Leaving  Dock,  1566. 
ft.  Vessels  Moored,  Anchored,  or  Aground, 

1567. 
I,  Foul  Berth,  1569. 
m.  Ganying  Rams  or  other  Dangerous  InstrU' 

ments,  1569. 
n.  Launching  Vessels,  1570, 
0.  In  the  Thames,  1571« 
p.  In  the  Mersey,  1575. 
q.  In  the  Tees,  1576. 
r.  In  the  Tyne,  1576. 
s.  In  the  Channel,  1577. 

f.  In  the  Danube,  1577. 

u.  Bye-Laws  of  Biver  and  Harbour,  1577. 
V.  Law  Regulating  the  Narigation  of  British 

and  American  Ships  on  the  High  Seas, 

1578, 
w.  Vessels  of  Foreign  Sovereigns,  1578, 
w.  Salving  Vessels,  1579. 
y.  Vessels  in  Charge  of  Pilots. — See  supra, 

XVII.,  PlLOTAOl. 

8.  Loss  of  Life,  IbSO. 

4.  Inevitable  Accident,  1580. 

5.  Acts  and  Duties  after  Collit^on,  1583. 

6.  Limitation  of  Liability, 

a.  Before    Merchant    Shipping    Act,   1862, 

1584. 

b.  Where  Claim  Lies  for  Limitation,  1584. 
e.  Mode  of  Estimating  Liability,  1586. 

d.  Practice,  1591. 

7.  Dam-ages, 

a.  In  general,  1594. 

b.  Liability  of  Caigo,    Freight,   and  Ship, 

1599. 

8.  Parties,  1601. 

9.  Evidence,  1604. 
10,  Practice,  Pleading,  and  Costs,  1607. 


1.  General  Pbikciples. 

Contributory  Kegligonce.] — In  an  action  for 
running  down  a  ship,  neither  party  can  recover 
when  both  are  in  the  wrong ;  but  the  plaintiff 
may  recover,  although  he  might  have  prevented 
collision,  provided  that  he  was  in  no  degree 


in  fault  in  not  endeavouring  to  prevent  it,     Ven- 
nail  V.  Oam^r,  1  C.  &  M.  21  ;  3  Tyr.  85. 

A  plaintiff  cannot  recover,  unless  the  injury  is 
attributable  entirely  to  the  fault  of  the  defen- 
dant ;  if  he  was  partly  in  fault,  but  the  plaintiff 
might,  with  care,  have  prevented  the  accident, 
he  cannot  maintain  his  action.  Vanderplanh  t. 
MUler,  M.  &  M.  169. 

The  question,  in  what  is  called  a  running 
down  case,  is,  whether  the  plaintiff,  by  h^ 
negligence  or  improper  conduct,  substantially 
contributed  to  the  occurrence  of  the  injury  of 
which  he  complains ;  not  to  the  amount  of  it, 
but  to  its  occurrence.  SiUs  v.  Brown,  9  C.  &  P. 
601 ;  *S^.  P,,  The  Lady  Anne,  16  Jur.  18. 

Wrongftil  Act  of  other  VoBsel.]— A  vessel 
which,  having  performed  her  own  duty,  is 
thrown  into  immediate  danger  of  collision  by 
the  wrongful  act  of  another,  is  not  to  be  held 
liable  if  at  that  moment  she  adopts  a  wrong 
manoeuvre.     TJie  Nor,  30  L.  T.  576—P.  C. 

Before  a  plaintiff  in  a  collision  cause  can  be 
deprived  of  his  right  of  recovery  against  a 
negligent  defendant  by  reason  of  an  act  don& 
by  the  plaintiff,  without  which  the  collision 
would  not  have  occurred,  it  must  be  shewn  that 
such  an  act  of  the  plaintiff  was  negligent.  Thr 
Sisters,  1  Adm.  D.  117  ;  45  L.  J.,  Adm.  39;  34 
L.  T.  338  ;  24  W.  U.  412— C.  A. 

When  one  ship  is  by  the  improper  navigation 
of  a  second  ship  compelled  to  alter  her  course, 
and  so  does  damage  to  a  third  ship,  the  ship 
which  compelled  the  alteration  of  course  is 
liable  for  the  damage ;  and  that  liability  re- 
mains if  the  damaged  ship  was  not  actually 
negligent,  even  though  by  taking  another  course 
she  might  have  avoided  the  collision.    lb, 

A  steamship  meeting  three  barges  was  com<« 
pelled  by  the  negligent  management  of  the  fore- 
most barge  to  take  a  course  which  brought  her 
into  collision  with  the  other  two  barges  : — Heldy 
that  the  owners  of  the  fii-st  barge  were  liable  to 
those  of  the  other  two  barges  for  the  damage 
done  by  the  collision.    lb. 

It  is  wrong  to  port  the  helm  when  a  collision 
is  apprehended  and  the  other  ship  is  on  the  star- 
board bow.  But  where  one  ship  has  by  wrong 
manoeuvres  placed  another  ship  in  a  position  of 
extreme  danger,  that  other  ship  will  not  be  held 
to  blame  if  she  has  done  something  wrong,  and 
has  not  been  manoeuvred  with  perfect  skill  and 
presence  of  mind.  The  By  well  Castle,  4  Adm.  D . 
219  ;  41  L.  T.  747  ;  28  W.  R.  293— C.  A. 


BemotonoBB  of  Plaintiff*  8  Kagliganeo.] — ^A 
plaintiff  cannot  recover  for  mischief  done  to  his 
ship  by  its  being  struck  by  the  defendant's  ship 
in  consequence  of  the  latter  being  improperly 
managed,  if  it  appears  that  the  plaintiff's  ship 
was  improperly  managed,  and  that  such  improper 
management  directly  contributed  in  any  degree 
to  the  accident,  however  much  the  dcfen£uit 
may  also  be  in  fault ;  though,  if  theiti  is  negli* 
gence  on  the  part  of  che  plaintiff  only  remotely 
connected  with  the  accident,  the  question  is, 
whether  the  defendant,  by  ordinary  care  and 
skill.might  have  avoided  the  accident.  DoweU 
V.  General  Steam  Navigation  Company^  6  SI. 
&  Bl.  195 ;  26  L.  J.,  Q.  B.  59  :  1  Jur.,  N.  S.  800. 

One  who  sustains  an  injury  from  a  collision 
with  a  vessel  cannot  maintain  an  action  against 
the  owners  of  such  vessel,  if  negligence  either 
on  liis  own  part,  or  on  the  part  of  those  having 
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the  guidance  of  the  vessel  in  which  he  is  a  pas- 
senger, oondaced  to  the  accident,  and  such  in- 
juij  might  have  heen  avoided  by  the  exercise  of 
reasonable  care  on  his  part  or  their  part.  Tkoro- 
ifood  V.  Bryan,  8  C.  B.  115  ;  18  L.  J.,  0.  P.  336. 


Orerloading — Swell  firom  Steamer.] — In 


«n  action  against  the  captain  of  a  steam  vessel 
for  swamping  a  loaded  wherry  on  the  river,  by  a 
'Swell  prodn^d  by  a  too  rapid  rate  of  passage, 
the  jury,  to  iind  for  the  plaintiff,  must  be  satisfied 
that  the  mischief  was  occasioned  by  the  swell 
-alone ;  and  if  they  think  it  doubtful  whether  it 
was  or  not,  or  think  that  the  plaintiff  contributed 
to  the  injury  he  sustained  by  his  own  improper 
■conduct,  either  in  mismanaging  or  overloading 
the  boat,  Uiey  must  find  their  verdict  for  the  de- 
fendant. Luxford  V.  Large,  5  G.  &  P.  421.  See 
-also  Netherlands  Steamboat  Company  v.  Stylet, 
post,  col.  1563. 


Question  for  Juxy.] — In  an  action  to 


recover  damages  for  an  injury  occasioned  by  a 
collision  between  two  vessels,  the  proper  question 
for  the  jury  is,  whether  the  damage  was  occa- 
sioned entirely  by  the  negligence  or  improper 
conduct  of  the  dSendant,  or  whether  the  plain- 
tiff himself  80  far  contributed  to  the  misfortune 
l>y  his  own  negligence  or  want  of  ordinary  and 
common  care  and  caution,  that,  but  for  such 
negligence  or  want  of  ordinary  care  and  caution 
•on  his  part,  the  misfortane  would  not  have  hap- 
pened ;  in  the  first  case,  the  plaintiff  would  be 
entitled  to  recover ;  in  the  latter  not,  as,  but  for 
his  own  fault,  the  misfortune  could  not  have 
happened.  Tuf  v.  Warman,  2  C.  B.,  N.  &.  740  ; 
•26  L.  J.,  C.  P.  263.  Affirmed,  6  C.  B.,  N.  S.  573  ; 
.■27  L.  J.,  C.  P.  322  ;  5  Jur.,  N.  S.  222— Ex.  Ch. 


Vessel  Disabled  by  Prior  CoUiBion.]— 


When  a  ship  seeks  to  excuse  her  failure  to  com- 
ply with  tne  sailing  regulations  and  with  a 
seamanlike  precaution,  by  shewing  that  such  a 
failure  was  in  consequence  of  her  being  disabled 
in  a  prior  collision,  it  is  material  to  inquire 
whether  the  prior  collision  was  due  to  her  de- 
fault, or  was  the  result  of  inevitable  accident. 
The  Kjohenhavn,  30  L.  T.  136— P.  C. 

Semble,  that  if  the  prior  collision  was  due  to 
the  default  of  the  ship  so  seeking  excuse,  and  if 
her  subsequent  failure  to  comply  as  aforesaid 
contribute  to  the  collision  proceeded  for,  she 
will  be  to  blame.    Ih, 

The  owners  of  a  disabled  vessel  are  answer- 
able for  damage  done  by  its  accidentally  drift- 
ing, when  so  disabled,  against  another  vessel. 
Secoomhe  v.  Wood,  2  M.  &  Rob.  290. 

When  it  is  the  duty  of  a  ship  to  keep  out  of 
the  way  of  another,  but  she  is  unable  to  do  so 
by  reason  of  being  disabled  in  a  former  colli- 
sion, and  the  other  ship  being  unaware  of  her 
disabled  condition,  continues  her  course,  a  col- 
lision ensuing  is  the  result  of  inevitable  acci- 
dent. Tiie  Aimo,  29  L.  T.  118  ;  21  W.  R.  707— 
P.O. 

Evidenoe  of  Kegligenca.]  —  If  a  vessel  is 
damaged  by  another  running  foul  of  it,  and  the 
jury  finds  a  verdict  for  the  plaintiff,  the  court 
will  not  send  the  case  for  a  new  trial,  because 
there  may  be  some  ground  to  believe  that  the 
plaintiff  was  negligent  in  navigating  his  vessel, 
as  well  as  the  defendant.  Collinson  v.  Larhine, 
3  Taunt.  1. 

VOL.  VI. 


A  vessel,  whilst  being  towed  into  a  harbour  by 
a  steam-tug,  got  aground,  and  the  defendant's 
vessel,  which  was  being  towed  in  at  the  same 
time  by  the  same  tug,  astern  of  the  plaintiff's 
vessel,  without  any  active  default  on  the  defen- 
dant's part,  struck  and  damaged  the  plaintiff's 
vessel : — Held,  no  evidence  of  negligence  for 
which  the  defendant  was  liable.  Harris  v. 
Anderson,  14  C.  B.,  N.  S.  499. 


— --  Dangorons  Sitmation  of  Injured  Vaesal.] 
— If,  in  an  action  for  the  negligence  of  the  de- 
fendant's servants  in  managing  a  barge,  so  that 
the  plaintiff's  barge  was  run  down,  it  appears 
that  the  accident  happened  from  circumstances 
which  persons  of  competent  skill  could  not 
gaard  against,  the  plaintiff  will  not  be  entitled 
to  recover ;  nor  will  he,  if  his  men  had  put  his 
barge  in  such  a  place  that  persons  using  ordinary 
care  would  run  against  it ;  nor  if  the  accident 
could  have  been  avoided,  but  for  the  negligence 
of  the  plaintiff's  own  men,  in  not  being  aboard 
his  barge  at  the  time  when  it  was  lying  in  a 
dangerous  place.  Luck  v.  Setoard,  4  C.  &  P. 
106. 

Conitmctlon  of  Dolphin.^ — ^A  steamship  was 
about  to  make  fast  alongside  a  pier  when  she 
came  in  contact  with,  and  overturned,  a  moor- 
ing dolphin  placed  near  the  pier.  The  owners 
of  the  dolphin  instituted  a  cause  of  damage 
against  the  steamship.  At  the  hearing  of  the 
cause  it  was  proved  that  the  speed  of  the  vessel 
did  not  contribute  to  the  destruction  of  the 
dolphin,  and  that  the  dolphin  ought  to  have 
been  capable  of  sustaining  the  amount  of  pres- 
sure on  contact  which  she  received : — Held, 
that  the  steamship  must  be  dismi^ed  from  the 
suit  with  costs.  The  Albert  Edward,  44  L.  J., 
Adm.  49  ;  24  W.  R.  179. 

Trial  Trip — Crew  not  Regular  Hands.] — A  new 

steamer,  not  yet  out  of  the  builders'  hands,  was 
sent  on  a  trial  trip,  manned  by  a  sufficient  num- 
ber of  men  to  work  the  ship,  but  they  were  not 
regularly  constituted  officers  and  crew  : — Held, 
not  to  amount  to  contributory  negligence.  Clyde 
Navigation  Company  v.  Barclay,  1  App.  Cas. 
790  ;  36  L.  T.  379. 

What  Amoiints  to  Negligence  of  Master.]— 
When  the  master  of  a  ship  takes  all  such  pre- 
cautions as  a  man  of  ordinary  prudence  and 
skill,  exercising  reasonable  foresight,  would  use 
to  avert  danger,  his  owners  are  not  held  respon- 
sible because  he  may  have  omitted  some  possible 
precaution  which  the  event  suggests  that  he 
might  have  resorted  to.  Bowara  v.  Lindsay, 
The  William  Lindsay,  5  L.  R.,  P.  C.  338 ;  29 
L.  T.  355  ;  22  W.  R.  6. 

The  master  of  a  ^ip  is  bound  to  take  all  such 
precautions  as  a  man  of  ordinary  prudence  and 
skill,  exercising  a  reasonable  foresight,  would 
use  to  avert  danger  in  the  circumstances  in 
which  he  may  happen  to  be  placed.    lb. 

Where  a  ship,  having  been  moored  to  a  buoy, 
under  the  sanction  of  the  authorities  in  the  port 
where  she  was,  broke  loose  in  consequence  of  a 
latent  defect  in  the  buoy,  and,  being  prevented 
by  an  inevitable  accident  from  letting  go  her 
anchor,  came  into  collision  with  another  ship  : — 
Held,  that  no  negligence  could  be  imputed  to 
the  master.    lb. 

When  the  captain  of  a  steamer,  upon  a  vessel 
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being  reported  lying  ahead,  immediately  gives 
orders  to  stop  and  reverse,  but  is  unable  to 
stop  the  way  of  his  ship  in  time  to  prevent  a 
collision,  he  is  not  proved  to  have  been  guilty  of 
negligence  because  he  did  not  take  the  further 
precaution  of  immediately  dropping  his  anchor. 
Tyne  Steavi  Shippin-g  Company  v.  Smithy  The 
C.  M.  Palmer  and  JLarnaXf  29 
W.  R.  702— P.  C. 


L.  T.  120 ;  21 


OoTemment  Transport.] — No  action  is 

maintainable  against  an  owner  of  a  transport 
vessel  employed  by  the  government  for  damage 
tlone  in  the  execution  of  positive  orders  of  an 
officer  of  the  royal  navy  under  whose  command 
she  was.  HodghiiMnn  v.  FemiCy  2  C.  B.,  N.  8. 
415  ;  26  L.  J.,  C.  P.  217  ;  3  Jur.,  N.  S.  818. 

This  immunity  does  not  depend  upon  martial 
law,  but  on  the  ground  that  persons  acting  under 
such  orders  cannot  be  said  to  be  guilty  of  neg- 
ligence,    lb. 

Where  a  vessel  of  the  royal  navy,  towing  two 
traiisports,  anchored  by  the  order  of  the  admiral, 
and  the  captain  ordered  the  vessels  in  tow  to 
hold  on  by  their  warps,  and  afterwards  a  breeze 
si)rang  up,  and  one  of  the  transports,  swinging 
to  it,  came  into  collision  with  another  transport 
in  another  column  ;  and  the  captain  stated,  that 
after  the  order  to  hold  on  by  the  warps,  it 
would  have  been  proper  for  the  master  of  the 
transport  to  let  go  his  anchor  if  anything  oc- 
curred which  would  have  made  it  dangerous  to 
his  own  ship  if  he  did  not  do  so  : — Held,  that 
in  an  action  against  the  owner  of  the  transport 
for  damage  done  by  the  collision,  the  judge  was 
right  in  leaving  it  to  the  jury  to  say  whether 
the  master  was  not  guilty  of  negligent  seaman- 
ship in  not  dropping  his  anchor  on  the  wind 
changing.    lb. 


2.  Admiralty  and  Statutoby  Bules. 

a.  Effect  of, 

37  ft  88  Vict.  c.  62.]— The  37  &  38  Vict.  c.  52, 
prescribing  additional  regulations  to  be  observed 
in  a  particular  place  or  channel  to  those  contained 
in  the  "  Regulations  for  Preventing  Collisions  at 
Sea/*  is,  though  passed  subsequently,  to  be  read  as 
a  part  of  those  regulations,  and  a  breach  of  it  will 
be  visited  by  the  penalties  prescribed  by  s.  17  of 
the  Merchant  Shipping  Act,  1873  (36  &  37  Vict. 
<•.  85).  T?ie  Lady  Doumshire,  4  Adm.  D.  26  ;  48 
L.  J.,  Adm.  41 ;  39  L,  T.  236  ;  27  W.  R.  648. 

'(Deemed  to  be  in  fault."] —A  vessel,  though 
infringing  the  Regulations  for  Preventing  Colli- 
Kions  at  Sea,  will  not  be  "  deemed  to  be  in  fault " 
within  the  meaning  of  s.  17  of  the  Merchant 
Shipping  Act,  1873,  for  a  collision  caused  exclu- 
sively by  the  negligence  of  the  other  colliding 
vessel,  if  the  infringement  of  the  regulations 
could  not,  under  the  circumstances  of  the  case, 
have  contributed  to  the  collision.  Hie  English- 
man, 47  L.  J.,  Adm.  9  ;  37  L.  T.  412. 

A  French  trawler  and  a  schooner  came  into 
collision  in  the  English  Channel  in  the  morning 
before  sunrise.  The  trawler  was  proceeding  at 
II  speed  of  from  two  to  three  knots  an  hour.  She 
had  her  trawl  on  deck  and  was  about  to  let  it  go. 
A  white  light  was  exhibited  at  her  masthead, 
but  no  side-Hghts  were  exhibited.  At  the  hear- 
ing of  an  action  of  damage  to  recover  for  the 
^ images  sustained  in  the  collision,  the  court 


found  that  the  collision  was  caused  by  the  absence 
of  any  look-out  on  board  the  schooner.  It  was 
then  submitted  that  the  trawler  had  infringed 
the  Regulations  for  Preventing  Collisions  at  Sea 
by  not  exhibiting  the  regulation  side-lights,  and 
by  reason  of  such  infringement  was  in  fault, 
within  s.  17  of  the  Merchant  Shipping  Act 
Amendment  Act,  1873  (36  &  37  Vict  c.  85)  :— 
Held,  that  the  trawler  had  infringed  the  regu- 
lations by  not  exhibiting  the  regulation  side- 
lights,   lb. 

Held,  also,  that,  as  in  the  absence  of  a  look- 
out on  the  part  of  the  schooner,  the  neglect  of 
the  trawler  to  observe  the  regulations  as  to  lights 
could  not  by  any  possibility  have  contributed  to 
the  collision,  the  section  had  no  application,  and 
the  schooner  was  alone  to  blame  for  the  collision. 
lb. 

Although  a  ship  must  be  deemed  to  be  in  fault 
for  an  in&ngement  of  the  regulations  preceding 
but  not  occasioning  the  collision  under  the  Mer- 
chant Shipping  Act,  1873,  s.  17,  she  is  not  neces* 
sarily  whoUy  in  fault ;  but  if  the  other  ship  has 
been  guilty  of  negligence  or  a  breach  of  the 
regulations,  the  latter  will  also  be  held  to  blame 
and  the  damages  divided  between  them.  Hke 
Hibemia,  31  L.  T.  803  ;  24  W.  R.  60— P.  C. 

The  presumption  created  by  s.  17  of  the  Mer- 
chant Shipping  Act,  1873,  may  be  rebutted  by 
proof  that  such  infringement  could  not  by  any 
possibility  have  contributed  to  the  collision.  The 
Fanny  M.  Carvill,  2  Asp.  M.  C.  569  ;  44  L.  J., 
Adm.  34  ;  32  L.  T.  646  ;  24  W.  R.  62— P.  C. 
Approved,  Th^  Hochung,  7  App.  Cas.  512  ;  51 
L.  J.,  P.  C.  92 ;  47  L.  T.  485  ;  31  W.  R.  303. 

Kon-Observance  of,  contributing  to  Ck>lliiion.] 

— If  two  ships  have  come  into  collision  through 
the  non-observance  of  provisions  in  the  steering 
and  sailing  rules  by  one  of  them,  the  other  will 
not  be  held  to  have  contributed  to  the  collision 
because  she  took  an  unusual  course,  knowing  it 
would  intersect  the  course  of  the  former  that 
was  a  usual  and  proper  course.  The  Franconia, 
2  Adm.  D.  8  ;  35  L.  T.  721  ;  25  VV.  R.  197— C.  A. 

Eflfeot  of  KeglaetiBg.]— The  "  Regulations  for 
Preventing  Collisions  at  Sea,"  made  under  the 
authority  of  the  Merchant  Shipping  Acts,  1854 
to  1873,  must  under  the  17th  section  of  the  36 
&  37  Vict.  c.  85,  be  strictly  followed.  Actual 
necessity,  not  consideration  of  discretion  and  ex- 
pediency, even  though  skilfully  acted  on,  can 
alone  excuse  their  non-observance.  Stottrntart 
Maatsfchappy  Kederland  v.  Peninsvlar  ^  and 
Oriental  Steam  Navigation  Company^  5  App. 
Cas.  876  ;  52  L.  J.,  Adm.  1  ;  43  L.  T.  610 ;  29 
W.  R.  173— H.  L.  (E). 

Where  there  has  been  a  breach  of  the  Admi- 
ralty regulations,  and  a  collision  ensues,  the 
prim&  facie  presumption  is  that  it  was  occasioned 
thereby ;  and  where  there  has  been  such  default 
on  the  part  of  the  party  proceeding,  it  lies  on 
him  to  shew  that  it  did  not  in  fact  occasion  the 
ensuing  damage.     The  Palestine^  13  \V.  R.  111. 

b.  Applicable  to  what  Ships. 

Boyal  Vavy.] — The  regulations  do  not  apply 
to  her  Majesty^s  ships.  The  orders  which  may 
be  made  by  the  Commissioners  of  the  Admiralty 
under  54  Oeo.  3,  c.  159,  s.  2,  are  confined  to 
mooring  and  docking  vessels.  Her  MaJesty^s 
Ship  Topaze,  10  L.  T.  659  ;  12  W.  R.  923. 
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Thongh  her  Majesty's  vessels  are  exempt  from 
compliance  with  the  sailing  regnlations,  yet,  by 
order  of  the  Board  of  Admindty.  instructions 
precisely  in  accordance  with  sach  regulations 
are  issued  to  persons  in  charge  of  her  Majesty's 
vessels.  Her  Majesty^s  Ship  Supply^  12  L.  T. 
799. 

Seagoing  Sliipfl.]— The  word  ''ship"  in  25  & 
26  Vict.  c.  63,  s.  33,  applies  to  a  vessel  which 
substantially  goes  to  sea  and  only  uses  oars  as  an 
auxiliary  power,  and  when  a  collision  took  place 
between  a  steamship  and  a  fishing  coble  of  ten 
tons  burthen,  twenty-four  feet  in  length,  decked 
forward  only,  with  two  movable  masts,  and  a 
sail  for  each  ;  and  which  was  accustomed  to  go 
twenty  miles  out  to  sea,  and  to  remain  out  for 
hours,  and  was  usually  under  sail,  but  was  some- 
times propelled  by  oars  when  convenient : — Held, 
to  be  a  collision  between  two  ships  within  that 
section.  Jfutehinsan  or  Ferguson,  Ex  parte,  6 
L.  R.,  Q.  B.  280  ;  40  L.  J.,  Q.  B.  105  ;  24  L.  T. 
96  ;  19  W.  R,  746. 

A  river  lighter  of  60  tons  is  not  a  seagoing  ship. 
Tlw  a  8.  Bvtler,  4  L.  R.,  Adm.  238  ;  31  L.  T. 
549  ;  23  W.  R.  113. 

Foreign  Sbips.J — A  French  ship,  under  sail, 
following  a  British  ship  in  tow  on  entering  a 
harbour,  came  into  collision '  with  her  whilst 
crossing  the  bar : — Held,  that  the  collision  so 
occurring  was  occasioned  by  the  negligence  of 
the  French  ship  in  not  attending  to  the  rule  of 
the  road  as  laid  down  in  the  17th  Admiralty 
regulation,  and  that  the  French  ship  was  liable 
for  the  loss  caused  by  such  collision.  Thi  Wheat- 
gheafY.  The  Intrcpide,  13  L.  T.  612. 

Before  25  k.  26  Vict.  c.  63,  ss.  57,  58,  a  foreigner 
could  not  set  up  against  a  British  vessel,  with 
which  she  had  been  in  collision,  the  British 
vessel's  violation  of  British  statute  law  on  the 
high  seas,  for  the  foreigner  could  not  herself  be 
bound  by  it,  as  it  was  beyond  the  power  of  the 
legislature  to  make  rules  applicable  to  foreign 
vessels  beyond  British  waters.  The  ZollTerein^ 
Swabey,  96  ;  2  Jur.,  N.  S.  429. 

Where  one  of  the  vessels  is  foreign,  the  muni- 
cipal law  of  Great  Britain  cannot  apply,  bat  the 
case  must  be  decided  by  the  general  maritime 
law  which  is  common  to  all  nations.  The  Dun^ 
fr\e$^  Swabey,  63. 

Collision  in  the  Atlantic  Ocean  between  a 
British  and  a  foreign  vessel : — Held,  that  the  17 
&  18  Vict.  c.  104,  did  not  apply,  and  that  the 
case  was  governed  by  the  rule  of  the  sea.  The 
Ch4ineeUor,  14  Moore,  P.  C.  C.  202  ;  4  L.  T.  627. 
See  25  &  26  Vict.  c.  63,  ss.  67,  58. 

A  foreign  steamer  met  at  night,  in  the  River 
Thames,  two  brigs  advancing  in  parallel  courses 
from  fifty  to  sixty  fathoms  apart  from  each 
other.  The  steamer,  instead  of  porting  her  helm, 
attempted  to  pass  between  them,  and  thereby 
caused  a  collision,  by  which  one  of  the  brigs  was 
lost.  The  steamer  held  to  blame.  J^  Schwalbe, 
14  Moore,  P.  C.  C.  241 ;  Lush.  239 ;  4  L.  t! 
160. 

A  foreign  vessel,  close-hauled  on  the  starboard 
tack,  approaching  another  vessel  at  night,  is  bound 
to  keep  her  course,  and  will  be  held  to  blame  for 
porting  her  helm,  if  porting  was  an  injudicious 
mancBuvre,  and  but  for  such  manoeuvre  the  colli- 
sion would  probably  not  have  happened.  The 
Cleadon,  Lush.  158;  14  Moore,  P.  0.  C.  92 ;  4 
I-..  T.  157. 


0.  Aa  to  Ug'hts. 


Position  and  Exhibition.]— A  barque's  side- 
lights were  so  placed  in  the  mizen  rigging  that 
the  centre  of  the  lights  did  not  project  beyond 
the  gunwale.  They  were  two  feet  six  inches 
within  the  broadest  part  of  the  vessel,  and  at  a 
distance  of  more  than  350  feet  with  the  masts  in 
line,  they  could  not  be  seen  from  a  window  forty 
feet  above  the  deck  of  another  vessel : — Held, 
not  to  be  a  sufficient  compliance  with  the  regu- 
lations as  to  lights.  Th^  Oermania^  37  L.  J., 
Adm.  59 ;  19  L.  T.  20.  Affirmed  on  appeal,  21 
L.  T.  44— P.  C. 

The  law  does  not  appoint  any  particular  place 
at  which  the  lights  should  be  fixed,  but  they 
ought  to  be  placed  so  as  to  be  properly  visible. 
Beal  V.  Marohahy  The  Bvugainville  and  Tlur 
James  C.  Steremm,  5  L.  R.,  P.  C.  316  ;  28  L.  T. 
822  ;  21  W.  R.  653. 

Lamps  duly  screened  and  fixed  on  stands  se- 
cured to  the  paul-bitts  of  the  windlass,  are  not 
placed  in  a  proper  position,  as  required  by  the 
regulations  of  1863,  respecting  lights.  The 
Qtutav;  The  New  Ed,  9  L.  T.  647. 


liOBB  of  by  Tempeetnons  Weather.] — 


A  British  vessel  losing  her  Admiralty  lights  by 
tempestuous  weather  is  bound  to  obtain  new 
lights  on  the  first  opportunity.  Th^  Aurora y 
Lush.  327. 


Sailing  Vessel  Towing  Another.]  —  A 


brigantine  with  a  cutter  towing  astern  came  into 
collision  with  another  brigantine  in  the  Bristol 
Channel  after  dark.  Both  brigantines  had  the 
r^^lation  side-lights  exhibited,  but  the  cutter 
had  only  a  white  light  exhibited  at  her  masthead,, 
and  the  brigantine  towing  the  cutter  was  sailing 
close-hauled  on  the  starboard  tack  whilst  the 
brigantine  which  came  into  collision  with  her 
was  going  free  : — Held,  that  the  "  Regulations 
for  ]h%venting  Collisions  at  Sea "  had  been  in- 
fringed by  the  cutter,  and  that  the  vessel  towing 
her  was  to  be  deemed  in  fault  for  the  collision 
by  virtue  of  the  provisions  of  the  17th  section  of 
the  Merchant  Shipping  Act,  1873.  The  Mary 
TlouTutell,  4  Adm.  D.  204  ;  48  L.  J.,  Adm.  64  ; 
40  L.  T.  868. 

Lights  Obsonred— Effeot  of— Daty  of  VeBseU.} 
— A  steamship  seeing  a  sailing  vessel  at  a  dis- 
tance of  two  or  three  miles  ought  not,  even  if 
the  lights  of  the  sailing  vessel  are  not  visible,  to 
take  a  course  which  will  carry  her  across  the 
bows  of  the  sailing  vessel.  Beal  v.  Sfarchaig, 
Tlie  Bajigainville  arid  The  Janies  C,  Stevenson,  & 
L.  R.,  P.  C.  316  ;  28  L.  T.  822  ;  21  W.  R.  653. 

Even  if  the  light  of  one  vessel  was  invisible, 
the  vessel  will  not  on  that  account  be  held  to 
have  contributed  to  the  collision,  where  the  other 
vessel  has  pursued  a  course  which  of  itself  would 
suffice  to  produce  the  collision.    Ih, 

A  manoeuvre  made  too  late  to  affect  the  colli- 
sion, does  not  make  the  ship  liable  as  having 
contributed  to  the  collision,  even  if  the  mancsuvre 
was  erroneous.    Ih, 

When  a  steamship  is  approaching  a  sailing 
ship,  and  does  not  know  what  course  the  other 
ship  is  pursuing,  it  is  her  duty  (whether  the 
lights  of  the  other  vessel  are  visible  or  not)  to 
take  no  decisive  movement  until  she  can  ascer- 
tain it.    lb, 

Semble,  the  fact  that  the  lights  of  one  ship  arc 
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invisible  to  the  other  does  not  make  the  former 
ship  contributory  when  the  course  pursued  by 
the  latter  is  not  in  itself  prudent  and  judicious. 

When  a  steamer  sights  a  sailing  vessel  in  the 
night-time  at  a  distance  of  three  miles,  but, 
owing  to  the  fact  that  the  sailing  vessel's  lights 
are  not  visible,  cannot  ascertain  t]be  course  of  the 
sailing  vessel,  it  is  the  duty  of  the  steamer  to 
slacken  speed  and  wait  to  ascertain  that  course 
before  adopting  any  decided  manoeuvre  for  the 
purpose  of  avoiding  the  sailing  vessel.  If  the 
steamer  immediately  on  sighting  the  sailing  vessel 
adopts  such  a  manoeuvre,  as  by  porting,  and  a 
collision  ensues  without  fault  on  the  part  of  the 
sailing  vessel,  the  steamer  is  alone  to  blame.  Ih. 

When  a  steamship  is  approaching  another, 
-whose  exact  course  cannot  be  at  once  ascertained 
by  reason  of  her  lights  being  obscured  by  her 
own  smoke,  it  is  the  duty  of  the  former  to  slacken 
fipeed  and  to  wait  till  that  course  is  ascertained 
before  taking  any  decided  step  to  avoid  the  other 
vessel ;  if,  before  having  ascertained  the  exact 
course  of  the  other,  she,  without  slackening 
speed,  executes  a  manoeuvre,  which  although 
Appearing  to  be  right  at  the  time,  contributes  to 
the  collision,  she  will  be  to  blame.  The  Rona, 
The  Ara,  29  L.  T.  781— P.  C. 

It  is  negligence  on  the  part  of  a  steamer  to  go 
•at  full  speed  under  steam  and  sail  before  the 
^vind  whilst  her  smoke  is  blown  over  her  bows 
60  as  to  obscure  her  lights,  and  to  prevent  her 
from  seeing  and  from  being  seen  by  other  ships 
Approaching  from  an  opposite  direction.    lb. 

A  steamer  seeing  lights  close  ahead  of  her, 
^carried  by  some  ship,  and  being  unable  to  make 
out  those  lights,  or  the  course  of  the  ship  carry- 
"ing  them,  should  slacken  speed  until  she  is  able 
to  ascertain  the  meaning  of  the  lights,  and  so  be 
.•able  to  avoid  the  vessel  carrying  them.  The 
Fanny  M.  Carxill  and  Ilie  Peru^  infra. 

Lights  Shifted  —  TempostaouB  Weather  — 
Martially  Obsoured.]— A  brig  of  239  tons,  beat- 
ing to  windward  on  the  starboard  tack  at  night, 
•encountered  such  rough  weather  as  to  render  it 
justifiable  in  the  opinion  of  the  court  that  her 
iside-lights  should  oe  removed  from  the  place 
where  they  were  usually  carried  in  the  fore-part 
«of  the  vessel  to  the  after-part  near  the  tf^rail, 
and  the  lights  were  so  removed.  In  this  latter 
position  the  lights  wei*e  so  placed  as  to  be  ob- 
scured to  the  extent  of  a  point,  or  a  point  and  a 
lialf,  on  either  bow.  The  brig  came  into  colli- 
sion with  a  barque  on  the  opposite  tack : — Held, 
fthat  the  circumstances  of  the  case,  while  justify- 
iBg  the  shifting  of  the  lights,  did  not  justify  the 
Absence  of  proper  places  for  them  whereby  they 
were  obscured  as  aoove  mentioned,  and  that  the 
ibrig  must  be  deemed  to  be  in  default  under  the 
17th  section  of  the  Merchant  Shipping  Act, 
1873.  The  Tirzah,  4  Adm.  D.  33 ;  48  L.  J., 
^dm.  D.  15 ;  39  L.  T.  547  ;  27  W.  R.  584. 

Effect  of  Kon-Ezhibitioii  of  Lights.]— In  a 
<^use  of  coUivsion  between  a  steamship  and  a 
.sailing  vessel,  occasioned  by  the  fault  of  the 
•steamship,  it  was  proved  that  the  sailing  vessel 
had  failed  to  comply  with  the  Admiralty  regula- 
tions regarding  lights,  having  either  shewn  no 
lights,  as  she  was  bound,  or  if  she  had  any  lights, 
that  the  lights  could  not  be  seen  till  the  collision 
'was  too  imminent  for  prevention  : — Held,  that 

e  collision  might  have  been  avoided  if  the  sail- 


ing vessel  had  obeyed  the  Admiralty  regulations, 
and  that  though  the  omission  to  exhibit  proper 
lights  might  be  immaterial  where  it  is  clearly 
shewn  that  the  absence  of  such  lights  was  not 
the  cause  of  the  collision,  and  did  not  conduce 
to  it,  yet  where  it  is  proved  that  a  vessel  has  not 
shewn  proper  lights  the  onus  lies  on  such  vessel 
to  shew  that  the  non-compliance  with  the  r^u- 
lations  was  not  the  cause  of  the  collision,  which 
the  sailing  vessel  failed  to  do  ;  the  general  rule 
being,  that  a  vessel  must  not  only  obey  the  Ad- 
miralty regulations  as  regards  lights,  but  must 
obey  them  in  time  to  prevent  an  impending 
collision.  The  Fenham,  3  L.  R.,  P.  C.  212  ;  23 
L.  T.  829  ;  6  Moore,  P.  C.  C,  N.  S.  601. 


Bnle  as  to  imputing  Blame.] — ^When  a 


collision  occurs  at  night,  and  the  lights  of  one  of 
the  ships  are  not  burning  at  the  time  when  the 
vessels  come  in  sight,  and  the  court  is  not  satis- 
fied that  the  want  of  those  lights  is  occasioned 
by  circumstances  over  which  the  crew  of  the 
ship  had  no  control,  she  must,  even  if  the  want 
of  the  lights  did  not  contribute  to  the  oollisioa, 
be  held  to  blame  under  the  Merchant  Shipping 
Act,  1873  (36  &  37  Vict.  c.  86),  s.  17,  which  pro- 
vides that — "  If  in  any  case  of  collision  it  is 
proved  to  the  court  before  which  the  case  is 
tried  that  any  of  the  regulations  for  preventing^ 
collisions,  contained  in  and  made  under  the 
Merchant  Shipping  Acts,  1854  to  1873,  have 
been  infringed,  the  ship  by  which  such  regula- 
tions shall  be  infringed  shall  be  deemed  to  be  in 
fault,  unless  it  is  shewn  to  the  satisfaction  of  the 
court  that  the  circumstances  of  the  case  made  a 
departure  from  the  regulations  necessary.'*  The 
Hihernia,  31  L.  T.  805  ;  24  W.  R.  60— P.  C. 

The  Merchant  Shipping  Act,  1873,  s.  17,  ren- 
ders it  necessary  for  the  court,  in  every  cause  of 
collision,  to  inquire  whether  there  has  been  an 
infringement  of  a  regulation,  and,  if  so,  whether 
the  circumstances  rendered  a  departure  from  the 
regulations  necessary,    lb. 

Although  a  ship  must  be  deemed  in  fault  for 
an  infringement  of  the  regulations  preceding 
but  not  occasioning  the  collision,  under  the  Mer- 
chant Shipping  Act,  1873,  s.  17,  she  is  not 
necessarily  wholly  in  fault ;  but  if  the  other 
ship  has  been  guilty  of  negligence  or  a  breach  of 
the  regulations,  the  latter  will  also  be  held  to 
blame,  and  the  damages  divided  between  them. 
lb. 

Inconsistent  Evidonoa  —  Good  Look-out  not 
Kept.] — The  Sarpedon  and  Julia  David  came  into 
collision.  On  behalf  of  the  Sarpedon  it  was 
alleged  that  the  red  and  white  lights  of  the  Julia 
David  were  seen  on  the  port  bow,  and  that  the 
Sarpedon  was  ported,  but  that  the  Julia  David 
was  starboarded  : — Held,  that  the  story  on  behalf 
of  the  Sarpedon  was  inconsistent,  that  the  evi- 
dence shewed  that  there  was  not  a  good  look-out 
on  board  of  her,  and  that  therefore  she  was  alone 
to  blame.     The  Julia  Davidf  46  L.  J.,  Adm.  64. 

Bebntting  Presumption  of  Kegligenea.] — The 
Merchant  Shipping  Act,  1873  (36  &  37  Vict, 
c.  85),  s.  17,  provides  that  if,  in  case  of  collision, 
it  is  proved  to  the  court  before  which  the  case  is 
tried  that  any  of  the  regulations  for  preventing 
collisions  contained  in  the  Merchant  Shipping 
Acts,  1854  to  1873,  have  been  infringed,  the  ship 
by  which  such  regulations  have  been  infringed 
shall  be  deemed  to  be  in  fault,  unless  it  is  shewn 
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to  the  satisfaction  of  the  court  that  the  circum- 
stances  of  the  case  made  departure  from  the 
regulations  necessary  : — Held,  that  although  it  is 
not  incumbent  on  a  plaintiff,  since  the  passing 
of  the  statute,  to  prove  that  an  infringement  of 
a  regulation  by  a  defendant  in  fact  contributed 
to  a  collision,  yet  that  the  infringement  charged 
must  be  one  having  some  connexion  with  the 
collision.  The  Fanny  AT.  Carvill  and  Tlie  Peruj 
2  Asp.  M .  C.  569  ;  44  L.  J.,  Adm.  34  ;  32  L.  T. 
646  ;  24  W.  R.  62— P.  C.  Affirming  4  L.  R., 
Adm.  417. 

A  ship  carrying  her  side-lights,  with  screens 
shorter  than  required  by  the  regulations,  is  not 
to  be  deemed  in  fault  if  the  shortness  of  the 
screens  could  not  by  any  possibility  have  con- 
tributed to  the  collision.    lb. 

Where  two  ships  incurred  damage  in  a  col- 
lision, and  it  was  found  that  one  of  them  was  to 
blame  for  improper  navigation,  and  that  the 
other  had  infringed  the  regulations  with  respect 
to  lights : — Held,  that  in  the  absence  of  proof 
that  such  infringement  could  not  possibly  have 
contributed  to  the  collision,  the  damage  must  be 
divided  according  to  the  ordinary  rule  of  the 
Court  of  Admiralty.  The  Fanny  M.  Carvill 
approved.  China  Merchants*  Steam  Navigaticni 
Company  v.  Blgnold^  The  Hoc  hung,  The  Lap' 
wing,  7  App.  Cas.  512  ;  5  Asp.  M.  C.  39  ;  61 
L.  J.,  P.  C.  92 ;  47  L.  T.  485 ;  31  W.  R.  303— 
P.O. 

Absence  of  Lights,  but  no  Evidence  that  it 
contribnted  to  Collision.] — ^An  action  for  damages 
by  collision  in  the.  Thames  was  brought  by  the 
owners  of  a  barge  against  the  owners  of  a 
steamer.  The  steamer  had  been  obliged  to  alter 
her  course  in  order  to  avoid  another  barge,  and 
the  barge  with  which  the  collision  took  place 
was  last  of  three  in  tow  of  a  tug,  and  did  not 
carry  a  light  as  directed  by  the  Rules  of  the 
Thames  Conservancy  ;  but  there  was  no  evidence 
that  the  want  of  a  light  contributed  to  the  colli- 
sion : — Held,  that  the  steamer  was  not  to  blame, 
and  that  she  might  have  acted  differently  if  the 
barge  had  carri^  a  light.  The  action  was  dis- 
missed without  costs ;  but,  semble,  that  in  suc- 
cessful Admiralty  appeals  the  appellants  will 
have  the  costs  of  the  appeal.  The  Stcatisea  v. 
The  Condor,  4  Adm.  D.  115  ;  48  L.  J.,  Adm.  33  ; 
40  L.  T.  442  ;  27  W.  R.  748— C.  A. 

Exhibition  of,  to  Vessels  following— Previone 
to  Article  12  of  1880.] — Although  a  ship  is,  under 
some  circumstances,  bound  to  keep  a  look-out 
astern,  and  to  shew  a  light  or  to  give  a  signal  to 
another  ship  overtaking  her,  and  evidently  un- 
able to  see  her,  nevertheless,  where  a  steamer 
going  at  a  high  rate  of  speed  in  a  fair  way  over- 
takes a  sailing  ship  shewing  no  light  or  signal, 
and  does  not  see  her  until  too  near  to  avoid  a 
collision,  although  keeping  a  good  look-out,  the 
steamer  will  be  held  alone  to  blame,  if  a  lower 
rate  of  speed  would  have  given  the  steamer 
time  to  avoid  the  collision  upon  sighting  the 
sailing  ship.  The  Earl  Spencer,  33  L.  T.  235— 
P.  C.  Affirming  4  L.  R.,  Adm.  431  ;  32  L.  T.  370  j 
23  W.  R.  661. 

On  a  dark  morning  before  daybreak  in  October, 
a  small  schooner  with  a  crew  of  only  four  men 
was  beating  up  into  the  outer  harbour  of  Holy- 
head when  she  was  run  into  from  behind  and 
sunk  by  a  large  paddle- wheel  steamer  which  was 
entering  the  harbour  at  a  speed  of  between  ten 


and  eleven  knots.  To  recover  for  the  damage 
sustained  in  the  collision  a  cause  of  damage  wa» 
brought  by  the  owners  of  the  schooner  against 
the  steamer : — Held,  first,  that  the  steamer  waa 
to  blame  for  entering  the  harbour  at  too  great  a 
speed.    Ih, 

Held,  also,  that  under  the  circumstances  of  the 
case  the  exhibition  of  a  stern  light  was  not  obli- 
gatory on  the  schooner,  and  that  the  steamer  was- 
alone  to  blame  for  the  collision.    Ih, 

It  is  primd  facie  the  duty  of  an  overtaking 
ship  to  keep  out  of  the  way  of  a  ship  ahead  of 
her ;  but  if  the  latter  ship  sees  another  approach- 
ing her  from  a  direction  where  her  lights  are  not 
visible,  and  which  vessel  she  had  reason  to  sup^ 
pose  does  not,  in  fact,  whether  keeping  a  good 
look-out  or  not,  see  her  and  is  likely  to  come 
into  collision  with  her,  it  is  her  duty  to  g^ve- 
some  warning  to  the  overtaking  ship,  not  neces-* 
sarily  by  exhibiting  a  light,  but  by  some  signal, 
such  as  the  firing  of  a  gun,  the  shewing  a  light, 
or  otherwise,  which  will  indicate  her  where- 
abouts to  the  overtaking  ship,  and  call  the  atten- 
tion of  that  ship  to  the  danger  of  a  collision, 
Th^e  Anglo-Indian,  33  L.  T.  233  ;  23  W.  R.  U^ 
-P.O. 

Where  one  vessel  during  the  night  time  is 
overtaking  another  within  the  meaning  of 
Art.  17  of  the  regulations,  although  the  lead- 
ing vessel  may  be  in  such  a  position  that  the 
following  vessel  cannot  see  the  regulation  lights 
of  the  leading  vessel,  the  latter  is  not  bound, 
uuder  ordinary  circumstances,  to  give  a  signal  or 
shew  a  light  to  the  following  vessel.  The 
Chanonry  and  Tlie  Leterington,  42  L.  J.,  Adm^ 
58  ;  28  L.  T.  284. 

A  vessel,  unless  there  is  apparent  danger,  is- 
not  guilty  of  negligence  in  not  shewing  a  light 
to  a  vessel  following  her.  Tlw  City  of  Brooklyn, 
1  Adm.  D.  276  ;  24  W.  R.  1056— C.  A.  Affirm- 
ing 34  L.  T.  932. 

Artielefl  11  ft  12  of  1880— Oyortaking  VobboI* 
— Light  Astern  only  when  Apprehension  of 
Danger.] — ^A  vessel  is  not  bound  by  Art.  12  of 
the  Regulations  to  shew  from  her  stern  a  white 
light  or  a  flare-up  light  to  a  vessel  overtaking 
her,  unless  there  is  ground  for  the  apprehension 
of  danger  from  the  overtaking  vessel.  Tlie 
Reiher,  4  Asp.  M.  C.  478  ;  46  L.  T.  767. 


Not  complied  with  by  Binnacle  Light.] 


— The  provisions  of  Art.  11  of  the  Regulations 
for  Preventing  Collisions  at  Sea,  that  a  ship 
being  overtaken  by  another  shall  shew  from  her 
stem  a  light,  are  not  complied  with  where  the 
only  light  ast-ern  is  the  binnacle  light  in  the 
binnacle.  Tite  Breadalhanc,  7  Adm.  D.  186  ;  40 
L.  T.  204  ;  4  Asp.  M.  C.  505. 

VeBsel  Casting  off  from  Moorings.]— When  a 
vessel  casting  off  from  moorings  in  a  navigable 
river  places  herself  at  night  partly  athwart  the 
fairway,  so  that  her  regulation  lights  cannot  be 
seen  by  vessels  astern  of  her  coming  up  the 
river,  she  is  bound  to  make  use  of  some  con^ 
spicuous  signal  to  warn  them  of  her  position* 
The  John  lifnicicJi,  3  L.  R.,  Adm.  500 ;  41  L.  J., 
Adm.  38  ;  26  L.  T.  322. 

A  steamship,  which,  in  getting  under  way  in 
the  Thames  to  go  up  the  river  between  sunset 
and  sunrise,  is  compelled  to  go  astern  and  partly 
athwart  the  river  in  order  to  get  clear  ahead,  and 
whose  regulation  lights  are  not  visible  to  vessel» 
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coming  up  the  river,  is  bound  to  take  every  pos- 
sible precaution  to  warn  approaching  vessels  of 
her  position,  and  to  use  the  best  light  she  has  on 
board  for  that  purpose.    lb. 

Placing  a  service  lantern,  ordinarily  used  to 
give  light  in  discharging  the  cargo,  over  the 
stem  is  not  a  sufficient  precaution.    Tb. 

A  vessel  neglecting  snch  precaution  commits  a 
breach  of  the  20th  article  of  the  Regulations  for 
Preventing  Collisions  at  Sea,  and  will  be  held  to 
blame  if  a  collision  ensues.    lb, 

Vesiol  oolhing  to  Anchor.] — A  steamer  ma- 
noeuvring to  come  to  an  anchor  in  a  place  and 
manner  such,  that  her  regulation  lights  cannot 
be  seen  by  an  approaching  vessel,  is  bound  to 
^  give  timely  notice  of  her  presence  by  shewing  a 
'light  or  some  other  sufficient  means.  The  Philo- 
taxe,  37  L.  T.  540. 

VesBel  at  Anohor.] — A  ship  lying  at  anchor  on 
a  dark  night  is  bound  to  keep  a  light  always 
visible,  and  it  is  no  excuse  to  free  her  from 
liability  that  the  lamp  had  been  temporarily 
taken  down  to  be  trimmed.  Tyne  Steam  Ship- 
phig  (hjnpany  v.  Smith j  The  C\  J/.  Palmer  and 
The  Larnax,  29  L.  T.  120 ;  21  W.  R.  702— 
P.O. 

Vessels  at  anchor  in  the  sea  approaches  to  the 
River  Mei-sey  are  required  by  37  &  38  Vict.  c.  52, 
s.  1,  to  exhibit  a  white  light  at  the  main  or  mizen 
mast  in  addition  to  the  white  light  prescribed  by 

25  &  26  Vict.  c.  63,  sched.,  Table  C,  art.  7,  and 
a  vessel  omitting  to  exhibit  such  additional 
light  will,  where  the  omission  may  have  caused 
or  contributed  to  a  collision,  be  held  to  blame 
under  36  &  37  Vict.  c.  85,  s.  17.  The  Lady 
Doumahire,  39  L.  T.  236. 

Every  vessel,  whether  close-hauled  or  at 
anchor,  is  bound  by  the  general  rules  of  the  sea 
to  shew  a  light.  The  Eclipse  and  the  Saxonia, 
15  Moore,  P.  C.  C.  262 ;  31  L.  J.,  Adm.  201  :  8 
Jur.,  N.  S.  315  ;  6  L.  T.  6 ;  10  W.  R.  431. 

Vessel  Aground  or  Stationary.]— When  a  ves- 
sel is  aground  in  a  place  where  her  ordinary 
riding  light  cannot  be  distinguished  by  approach- 
ing vessels,  and  where  vessels  are  not  expected 
to  lie,  it  is  her  duty  to  exhibit  a  light  on  a  mnst 
or  some  elevated  position,  and  to  have  a  look-out 
to  give  warning  to  approaching  vessels  of  her 
position  by  the  best  means  in  her  power.  The 
Thomait  Lee,  35  L.  T.  406. 

The  word  "stationary"  in  Art.  9  of  the 
Rules  concerning  Lights,  made  under  the  Mer- 
chant Shipping  Act  Amendment  Act,  1862  (25  & 

26  Vict.  c.  63)  (] ),  docs  not  denote  absolute  im- 
mobility, but  involves  a  question  of  degree  in 
each  particular  case.  Tlic  Edith,  10  Ir.  R.,  Eq. 
345— C.  A. 

Accoi-dingly,  a  trawler  proceeding  at  the  rate  I 
of  about  a  quarter  of  a  knot  an  hour,  with  her 
trawl  down,  conforms  to  the  rules  by  exhibiting 
only  a  bright  white  light.    lb. 

Vessel  Driven  from  her  Anchors.] — A  vessel 
driven  from  her  anchore  by  a  gale  of  wind,  and 
setting  sail  to  get  out  to  sea,  is,  even  if  wholly 
unmanageable,  under  way,  and  is  bound  to  ex- 
hibit coloured  lights.  The  George  Arkle.  Lush. 
382. 

A  vessel  with  her  anchor  down,  but  not  ac- 
tually holden  by  and  under  the  control  of  it,  is 
under  way  within  the  meaning  of  the  Admiralty 


Regulation  of  1858,  and  is  bound  to  exhibit 
coloured  lights.  Tlic  Eak  and  The  Cfitana,  2 
L.  R.,  Adm.  350  ;  38  L.  J.,  Adm.  33 ;  20  L.  T. 
587  ;  17  W.  R.  1064. 

On  what  Vessels  Binding — Fishing  Smaek.] — 
It  is  the  duty  of  those  on  board  a  fishing  smack, 
even  though  they  are  just  about  to  let  go  the 
nets,  to  exhibit  their  side-lights  if  the  snmck  is 
under  way.  The  Englishman,  47  L.  J.,  Adm.  9 ; 
27  L.  T.  412. 

A  fishing  smack  was  found  to  blame  for  not 
having  the  proper  light  exhibited,  but  the 
neglect  did  not  contribute  to  the  collision,  which 
was  solely  caused  by  the  want  of  a  proper  look- 
out on  board  the  other  ship  : — Held,  that  the 
owners  of  the  fishing  smack  were  entitled  to  re- 
cover,   lb. 

Before  25  &  26  Vict.  c.  63,  art.  9,  a  fishing 
vessel  was  not  bound  to  carry  coloured  lights.  A 
fishing  vessel  is  bound  to  shew  a  light  in  reason- 
able time  to  an  approaching  vessel ;  but  this 
obligation  was  not  statutory,  but  an  obligation 
of  maritime  law.  TJw  Olivia,  Lush.  497;  6  L.  T. 
398. 


Biver  Lighters.]— A  lighter  of  sixty  tons 


burthen  was  proceeding  under  sail  in  the  Thamct^, 
above  Gravesend,  at  night,  without  any  light 
being  exhibited  on  boaitl  her,  and  came  into 
collision  with  a  steam  vessel.  In  a  suit  insti- 
tuted on  behalf  of  the  owners  of  the  lighter  to 
recover  in  respect  of  the  damage  done  to  the 
lighter  by  reason  of  the  collision,  it  was  proved 
that  the  lighter  was  ordinarily  employed  in  the 
river,  and  was  not  a  sea-going  vessel : — Held, 
that  the  "  Regulations  for  Preventing  Collisions 
at  Sea"  did  not  impose  upon  the  lighter  any 
obligation  to  CAi-ry  any  light,  and  that  the  lighter 
was  not  to  blame  for  having  no  light.  The  C,  S. 
Butler,  4  L.  R.,  Adm.  238 ;  31 L.  T.  649  :  23  W.  R. 
113. 


Domb-bargo  in  Thames.] — In  a  cause  cf 


damage  by  collision  in  the  Thames  a  dumb- 
barge  held  not  bound  to  have  exhibited  a  light. 
The  Otcen  Wallis,  4  L.  R.,  Adm.  175  ;  43  L.  J., 
Adm.  36  ;  30  L.  T.  41  ;  22  W.  R.  695. 

When  a  collision  occurs  between  a  dnmb-bai'ge 
without  lights  and  a  steamer  on  a  dark  night  in 
the  Thames,  there  is  bo  presumption  of  law  that 
the  steamer  is  to  blame.  The  Stoallow,  36  L.  T. 
231— C.  A. 


d.  Durinir  Fog*. 

Vessel  when  near  Fog  Bank.]— It  is  the  duty 
of  a  vessel,  when  in  the  vicinity  of  a  fog  bank,  to 
make  the  signals  prescribed  by  Art.  10  of  the 
Regulations  for  Preventing  Collisions  at  Sea,  to 
warn  vessels  within  it  of  her  presence.  The 
Milanese,  45  L.  T.  151  ;  4  Asp.  M.  C.  438— H.  L. 
(E.).    Affirming  43  L.  T.  107— C.  A. 

Masthead-Light  alone  Visible.]— When  at 


night  a  masthead-light  is  seen,  but  no  side- 
lights, it  is  an  indication  to  an  approachiug 
vessel  that  the  lights  are  those  of  a  steamer 
whose  side-lights  are  obscured  by  fog.    lb, 

Artiole  12— Fog-horn  to  be  Bounded  by  Xe- 
ehanioal  Means— Infringement  of  Begolations.] 
— ^A  barque  provided  only  with  a  fog-horn 
sounded   by  means  of   the  breath  came  into 
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collision  dariug  a  fog  with  a  steamship.  The 
fog-horn  was  duly  sounded  before  the  collision, 
and  was  heard  by  those  on  board  the  steamship, 
and  those  on  board  the  steamship  neglected  for 
some  time  after  they  heard  the  fog-horn  to  stop' 
or  reverse  the  engines.  The  steamship  was  held 
to  blame.  The  barque  was  held  to  be  deemed 
in  fault  for  not  using  a  fog-horn  to  be  sounded 
by  mechanical  means,  as  required  by  Art,  12 
of  the  Regulations  for  Preventing  Collisions  at 
Sea,  1879.  The  circumstance  that  the  barque 
left  port  a  few  days  before  the  regulations  came 
into  force  was  held  not  to  afford  any  valid  ex- 
cuse for  the  neglect  of  those  in  charge  of  her  to 
furnish  her  with  a  fog-horn  to  be  sounded  by 
mechanical  means.  2'he  Love  Bird^  6  Adm.  D. 
80 ;  44  L.  T.  650  ;  4  Asp.  M.  C.  427.  See  also 
The  Pennsylvania  and  Tlie  Stcaimhlp  Wext- 
jfJuUiUj  infra. 

Keeeasary  Departure— Aoeident  to  Xeohanioal 
Pog-hom.] — Where  the  mechanical  fog-horn  of 
a  sailing  ship  breaks  down,  and  a  mouth-horn  is 
made  use  of  in  its  place,  the  departure  from 
Art.  12  of  the  Regulations  is  necessary,  and  the 
vessel  is  not  to  blame.  The  Chilian,  45  L.  T.  623  ; 
4  Asp.  M.  C.  478. 

Article  la— Fog— Moderate  Speed— Sailiiig 
Ship.] — What  is  a  '* moderate  speed"  for  a 
sailing  ship  in  a  fog,  in  accordance  with 
Art.  13  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  1879,  depends  on  the  place 
where  the  ship  happens  to  be,  and  semble,  per 
Cotton,  L.  J.,  her  handiness,  and  is  not  neces- 
sarily proportioned  to  or  less  than  the  maximum 
speed  she  can  make  under  the  circumstances.  A 
speed  of  about  five  knots,  in  the  case  of  a  sailing 
ship  out  in  the  Atlantic  Ocean,  is  a  "  moderate 
speed,"  and,  in  compliance  ^vith  this  rule,  the 
sailing  ship  being  at  the  time  under  all  plain 
sail,  and  going  as  fast  as  she  can  with  the  wind 
on  her  quarter.  The  Elytia,  46  L.  T.  840 ;  4 
Asp.  M.  C.  540— C.  A. 

When  a  ship  in  tow  of  a  steam-tug  and  in 
charge  of  a  duly  licensed  pilot  who  has  the 
control  of  both  vessels,  is  navigating  a  river  in  a 
fog  so  dense  that  the  banks  of  the  river  cannot 
be  seen,  and  those  on  board  the  tug  and  ship  in 
tow  do  not  know  in  what  direction  they  are 
going,  it  is  negligence  on  the  part  of  both  vessels 
to  proceed.  Smith  v.  St.  Lawrence  Tow-boat 
Company,  5  L.  R.,  P.  C.  308  ;  28  L.  T.  885  ;  21 
W.  R.  569. 

Although  it  is  incumbent  on  steamships  (not- 
withstanding their  desire  to  make  all  progress)  to 
slacken  speed  so  as  to  avoid  every  possible  colli- 
sion, yet  this  necessity  does  not  in  any  way  re- 
lieve sailing  ships  from  the  duty  of  keeping  a 
sharp  look-out,  and  sounding  such  fog  signals  and 
bells  as  the  provisions  of  the  statute  direct.  The 
North  American  v.  The  Wild  Rose,  14  L.  T.  68. 

Bate  of  Speed  of  Steamers  during  Fogs.]- A 
steamer,  going  at  the  rate  of  seven  knots  an 
hour,  ran  into  a  barque.  The  collision  occurred 
in  the  Atlantic  Ocean,  in  the  direct  line  to  New 
York,  about  200  miles  to  the  east  of  Sandy 
Hook.  There  was  at  the  time  a  thick  fog,  and 
the  barque  was  not  seen  till  within  a  ship's 
length  of  the  steamer.  The  barque,  though 
hove-to,  was  making  headway  at  the  rate  of 
about  a  mile  an  hour.  A  bell  was  frequently 
sounded  on  board  the  barque,  but  no  fog-horn 


was  used : — Held,  that  the  steamer  was  alone  to 
blame  for  the  collision  ;  because  she  was  going  at 
an  improper  rate  of  speed,  and  because  wrong  and 
contradictory  orders  were  given  after  the  barciue 
was  sighted.  The  Penns^ylcania,  23  L.  T.  55 — I '.  C. 

The  rate  of  speed  proper  for  a  steamer  must 
depend  on  ciroumstances,  but  in  a  thick  fog  and 
at  a  part  of  the  ocean  where  frequently  a  great 
number  of  vessels  are  congregated,  sevei)  knots  an 
hour  is  too  great.    lb. 

The  barque  was  wrong  in  not  .using  a  fog- 
horn, as  required  by  the  Admiralty  regulations  ; 
but,  though  a  fog-horn  would  have  been  heard 
further  than  a  bell,  yet  the  neglect  to  use  a  fog- 
horn was  not  the  cause  of  the  vessels  coming 
into  the  position  which  caused  the  collision,    /b. 

When  a  steamship,  bound  to  the  westward,  in 
the  English  Channel,  when  off  the  Caskets,  and 
ten  miles  therefrom,  was  running  at  a  speed  of 
eight  or  nine  knots  an  hour  in  a  dense  fog  : — 
Held,  that  the  rate  of  speed  was  \mlawful. 
The  Steamship  Westphalia,  24  L.  T.  75. 

A  steamer  in  a  dense  fog  is  bound  to  go  as 
slow  as  it  is  possible  for  her  to  go  and  maintain 
steerage  way.    lb. 

In  the  locality  mentioned  the  omission  of  a 
sailing  vessel  in  a  dense  fog  to  sound  her  fog- 
horn until  she  heard  the  whistle  of  a^  steamer 
quite  near,  was  great  neglect  on  her  part.  The 
horn  should  be  continually  sounded  from  the 
moment  fog  sets  in.    lb. 

Four  to  five  knots  an  hour  is  not  a  moderate 
speed  for  a  steamer  in  a  thick  fog  in  the  Baltic, 
twenty-five  miles  east  of  Gothland.  The  Matjaa 
Charta,2b\j,T,hU, 


StandftiU- ArtB.  13,  18,  20.]— It  is  the 


duty  of  those  who  have  charge  of  a  steamship  in 
motion  duiing  a  dense  fog  on  first  hearing  the 
whistle  of  a  steamship  in  such  close  proximity  to 
them  that  risk  of  collision  between  the  two  ves- 
sels is  involved,  to  bring  their  vessel  immediately 
to  a  standstill  on  the  water,  and  not  execute  any 
manoeuvre  with  their  helm  until  they  have  de- 
finitely ascertained  the  position  and  coui'sc  of 
the  other  ship.  The  Kirby  Hall,  8  Adm.  D.  71  ; 
52  L.  J.,  Adm.  31  ;  48  L.  T.  797  ;  31  W.  R.  G58. 

A  steamship  navigating  in  a  fog  at  a  moderate 
speed  hearing  a  whistle  sounded  many  times, 
indicating  that  a  steamer  was  approaching  her, 
and  had  come  very  near  to  her,  so  near  that  if 
the  vessels  had  then  been  stopped  they  would 
have  been  within  hailing  distance,  U  bound 
under  the  16th  article  not  only  to  stop  the  mo- 
tion of  her  engines,  but  to  reverse  them,  so  as  to 
stop  the  motion  of  the  vessel,  and  ought  not  to 
wait  until  the  vessels  sight  each  other,  when 
such  a  manoeuvre  may  be  too  late.  Morton  v. 
Hutchinson,  Tfie  Ih-anhlafid  a}id  TJw  KestrrL  4 
L.  R.,  P.  C.  529 ;  27  L.  T.  633  ;  9  Moore,  P.  C.  C, 
N.  S.  365. 

In  a  dense  fog  it  is  the  duty  of  a  steam  vessel 
to  anchor  as  soon  as  ciroumstances  will  permit. 
The  Otter,  4  L.  R.,  Adm.  203  ;  30  L.  T.  43 ;  22 
W.  R.  557. 

A  steam  vessel  proceeding,  though  at  a  mode- 
rate speed,  under  steam  in  a  dense  fog,  after  she 
had  reached  a  proper  anchorage-ground,  held  to 
blame  for  so  doing.    lb. 

Steam  Ferry— Knowledge  that  Veisels  in 
Coarse.] — ^A  steam  ferry-boat  started  in  a  dense 
fog  to  cross  a  navigable  river,  those  in  charge  of 
her  having  been  informed  that  vessels  wero 
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anchored  in  or  near  her  track.  The  ferry-boat, 
althoagh  navigate  with  all  ordinary  care,  ran 
into  and  damaged  a  ship  at  anchor : — Held,  that 
the  ferry-boat  was  to  blame.  TJie  LaHcanhirej  4 
L.  R.,  Adm.  198  ;  29  L.  T.  927. 

Inevitable  Accident  in  a  Fog.] — Sec  The  Mar- 
pesia,  4  L.  R.,  P.  C.  212  ;  26  L.  T.  333  ;  8  Moore, 
P.  C.  C,  N.  S.  468,  j?fl«^  col.  1581. 

e.  flailing  Vessela. 

ObBenranoe  of  Sailing  Bules.]— The  19th 
article  of  the  Sailing  Ruizes  of  1862,  which  directs 
that  in  "  obeying  and  construing  all  the  other 
and  previous  regulations,  due  regard  is  to  be  had 
to  all  dangers  of  navigation,  and  to  any  special 
circumstances  existing  in  any  particular  case, 
rendering  a  departure  from  such  rules  necessary, 
in  order  to  avoid  immediate  danger,'*  does  not 
prescribe  any  specific  course  to  be  adopted  or 
pursued,  since  such  prescription  would  necessarily 
involve  on  many  occasions  the  destruction  of  the 
very  ships  it  was  framed  to  preserve.  The  Allan 
V.  The  Flora,  14  L.  T.  860. 

If  a  ship,  bound  to  keep  her  course  under  Art. 
18,  justifies  her  departure  from  that  rule  under 
the  words  of  r.  19,  she  takes  upon  herself  the' 
obligation  of  shewing  both  that  her  departure 
was,  at  the  time  it  took  place,  necessary  in  order 
to  avoid  immediate  danger,  and  also  that  the 
course  adopted  by  her  was  reasonably  calculated 
to  avoid  that  danger.  The  Agra  and  Elizabeth 
JenUnSy  1  L.  R.,  P.  C.  601;  36  L.  J.,  Adm.  16  ;  16 
L.  T.  755  ;  16  W.  R.  735 ;  4  Moore,  P.  C.  C,  N.  S. 
435. 

Departnre  from  Sailing  Bnlo  18.]— It  is  dan- 
gerous to  the  public  to  leave  to  masters  of  vessels 
a  discretion  as  to  obeying  or  departing  from 
the  sailing  rules  ;  and  accordingly  such  a  dis- 
cretion need  not  be  exercised  except  in  xBases 
of  very  clear  necessity.  Where  a  collision  has 
occurred  owing  to  one  colliding  vessel  having 
fciiled  to  observe  (as  its  duty  was)  the  rule  of  the 
road,  by  keeping  out  of  the  way: — Held,  that,  in 
the  absence  of  proof  as  to  the  particular  time 
at  which  an  intention  to  violate  that  rule  was 
clearly  manifest,  the  other  colliding  vessel,  being 
prim&  facie  bound  to  observe  the  18th  rule  by 
keeping  on  its  course,  would  not  have  been 
Justified  in  departing  therefrom.  The  Byfoged 
Ckristemen^  The  William  Frederick^  4  App.  Gas. 
669  ;  41  L.  T.  535  ;  28  W.  R.  233— P.  C. 

Duties  when  Danger  of  CoUiBion.]— Departure 
from  the  rule  provided  by  17  &  18  Vict.  c.  104, 
s.  296,  for  ships  meeting  each  other  to  port  their 
helms,  allowed;  the  circumstances  being  such  as 
to  render  such  departure  necessary  to  avoid  im- 
mediate danger.  The  Moderation,  1  Moore, 
P.  C.  C,  N.  S.  528  ;  9  L.  T.  586. 

A  collision  took  pLice  between  two  sailing 
vassels  crossing,  the  wind  being  about  S.S.E.,  and 
the  vessel  C.  steering  about  N.N.E.,  the  vessel  S. 
about  W.  by  S. ;  the  vessel  C.  did  not  keep  out  of 
the  way,  but  kept  her  course,  and  the  vessel  S., 
instead  of  keeping  her  course,  ported  her  helm, 
alleging  immediate  danger  as  a  reason  for  so 
doing  : — Held,  that  both  vessels  were  to  blame  ; 
the  vessel  C.  for  not  having  kept  out  of  the  way, 
ill  accordance  with  the  provisions  of  the  last  clause 
of  the  12th  art.,  and  the  vessel  8.  for  not  having 
kept  her  course  but  having  improperly  ported  her 


helm,  there  being  no  evidence  of  immediate 
danger  to  justify  a  departure  from  the  18th  art. 
TJte  Spring,  1  L.  R.,  Adm.  99  ;  12  Jur.,  N.  S.  788  ; 
14  W.  R.  975  ;  8,  P.,  The  Dapper  v.  Th^  Lady 
Konnanby,  14  L.  T.  895. 

A  vessel  on  her  port  tack  is  bound  to  give  way 
to  a  vessel  on  her  starboard  tack,  and  if  there  is 
any  danger  of  collision,  to  port  her  helm  and  go 
to  leeward  of  the  other  vessel,  who  is  to  keep  her 
course.  The  North  American,  12  Moore,  P.  C.  C, 
331;  Swabey,  358. 

Sailing  Vessel  Hove-to  on  Port  Tack.] — ^A  sail- 
ing vessel  hove-to  on  the  port  tack  is  bound  to 
keep  out  of  the  way  of  a  crossing  vessel  under 
sail  close-hauled  on  the  starboard  tack.  The 
Rosalie,  5  Adm.  D.  245  ;  50  L.  J.,  Adm.  3  ;  44 
L.  T.  32. 

Banning  Free  or  Glose-hanled.] — By  the  law 
maritime,  a  vessel  sailing  free,  or  a  steamship,  ie 
bound  to  give  way  to  a  vessel  close-hauled  ;  the 
vessel  cloee-haaled  is  not  bound  to  alter  her 
course,  but  at  night  is  bound  to  exhibit  a  soffi* 
cient  light  in  time  to  enable  the  other  to  avoid 
collision.  The  Saxonia,  Lush.  410 ;  31  L.  J.,. 
Adm.  201 ;  8  Jur.,  N.  S.  315  ;  6  L.  T.  6  ;  10  W.  R. 
431;  15  Moore,  P.  C.  C.  262. 

If  a  vessel  at  sea  is  going  close-hauled  to  the 
wind,  and  another  meeting  her  is  going  free,  the 
rule  of  the  sea  is  for  the  latter  vessel  to  go  to  lee- 
ward ;  and  although  such  vessel  may  either  go  to 
leeward  or  windward  as  she  best  can,  yet  she 
ought,  as  a  general  rule,  to  suppose  that  the  vessel 
going  to  windward  will  keep  her  position.  JGTait- 
day»ide  v.  WUton,  3  C.  &  P.  528. 

The  rule  of  the  river  is,  that,  if  a  light  vessel  la 
going  free,  and  a  loaded  vessel  is  running  close- 
hauled  to  the  wind,  it  is  the  duty  of  the  loaded 
vessel  to  keep  her  course,  and  of  the  veasel  going 
free  to  bear  away.    Sill$  v.  Brown,  9  C.  &  P.  601» 

The  general  rule  of  navigation,  where  two  ves- 
sels are  close-hauled  and  nearing  one  another,  is 
that  the  one  on  the  port  tack  should  give  way, 
and  the  one  on  the  starboard  tack  keep  her  Xvdt ; 
but  this  rule  will  not  excuse  the  vessiel  on  the 
starboard  tack  not  taking  other  measures  to  pre> 
vent  a  collision,  if  circumstances  render  them 
necessary.     The  Lady  Anne,  16  Jur.  18. 

A  barque  held  solely  to  blame  for  causing  a 
collision  off  the  Lizard,  for  not  giving  way  upon 
a  dark  night  to  a  small  schooner,  close-hauled  to 
the  wind  on  the  starboard  tack  under  cloee-reefed 
sails.    Maekay  v.  Roberts,  9  Moore,  P.  C.  C.  367. 

When  two  vessels  are  approaching  each  other, 
nearly  on  the  sanjie  course,  and  both  have  the 
wind  free,  each  vessel  is  bound  to  port  her  helm 
and  run  to  starboard  of  the  other;  but  when  one 
vessel  is  close-hauled,  the  running  ship  (the 
vessel  that  has  the  wind  free)  is  bound  to  make 
way  for  the  close-hauled  ship.  The  Chancellor, 
14  Moore,  P.  C.  C.  202  ;  4  L.  T.  627. 

The  14th  article  of  the  Sailing  Regulations 
for  Preventing  Collisions  at  Sea  provides, 
inter  alia — (a)  A  ship  which  is  running  free 
shall  keep  out  of  the  way  of  a  ship  which  is 
close-hauled  ;  (c)  when  both  are  running  free, 
with  the  wind  on  different  sides,  the  ship  which 
has  the  wind  on  the  port  side  shall  keep  out  of 
the  way  of  the  other  ;  (e)  a  ship  which  nas  the 
wind  aft  shall  keep  out  of  the  way  of  the  other 
ship.  A  collision  took  place  in  January,  1881 ,  be- 
tween two  sailing  vessels,  the  P.  and  the  S.,  which 
were  crossing.    The  court  having  come  to  the 
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conclusion,  upon  conflicting  evidence,  that  the  S., 
though  not  strictly  "close-hauled/'  was  not 
"  running,"  and  that  she  was  "  free  "  at  most  two 
points,  the  wind  being  at  farthest  on  her  beam, 
while  the  wind  was  at  most  on  the  quarter  of  the  P., 
almost  certainly  not  more  than  three  points  from 
her  course,  and  in  all  probability  more  nearly 
"aft  :"— Held,  that  the  S.  was  "close-hauled," 
and  that  the  P.  had  the  wind  "aft,"  both  within 
the  meaning  of  the  article,  and  that  the  P.  was 
therefore  bound  to  have  kept  out  of  the  way  of 
the  S.,  and  was  solely  to  blame  for  the  collision. 
If  the  wind  be  at  any  less  angle  than  forty-five 
degrees  with  the  line  of  a  vessel's  keel,  it  is  a  wind 
"  aft  "  within  the  article.  The  Privateer,  9  L.  K., 
Ir.  105— C.  A. 


Foreign  Vessel.] — ^^Vhere  a  foreign  vessel, 


close-hauled  on  the  starboanl  tack,  approaches 
another  vessel  at  night,  she  is  bound  to  keep  her 
course.  The  Cleadon^  Lush.  158  ;  4  L.  T.  157  ; 
14  Moore,  P.  C.  C.  92. 

Tacking  or  Wearing.] — When  a  vessel  is  sail- 
ing upon  a  wind,  and  passes  from  one  tack  to 
another,  the  usual  and  ordinary  mode  of  effecting 
this  change  is  by  tacking,  and  not  by  wearing ; 
as  vessels  which  are  navigating  near  the  one 
which  is  changing  her  tack,  naturally  expect 
that  the  ordinary  method  of  going  about  will  be 
pursued,  the  usual,  and,  therefore,  unexpected 
operation  of  wearing  ought  not  to  be  resorted  to, 
unless  for  some  good  reason,  nor  without  sufficient 
sea  room  for  the  purpose.  The  Falklarul ;  The 
Navigator,  1  Moore,  P.  C.  C,  N.  S.  379 ;  B.  &  L. 
204;  9  Jur.,  N.  S.  1113. 

Vessels  Croeeing  or  Oyertaking.  ] — Semble,  that 
where  two  ships  are  on  converging  courses,  with 
the  difference  of  a  point  and  a  half,  the  one 
having  the  other  on  her  quarter  four  or  five 
points  abaft  the  beam,  they  are  crossing  ships, 
and  not  within  the  overtaking  rules.  The 
BreadaXhane,  7  Adm.  D.  186  ;  4  Asp.  M.  C.  505  ; 
46  L.  T.  204. 

There  is  no  fixed  rule  as  to  when  a  ship  is  to 
be  considered  as  crossing  or  overtaking,  but  the 
question  must  be  decided  from  the  circumstances 
of  each  particular  case.  Th-e  Peckforton  Castle, 
8  Adm.  D.  11 ;  47  L.  J.,  Adm.  69  ;  38  L.  T.  816  ; 
26  W.  R.  346— C.  A. 

A  collision  occurred  in  the  daytime  between 
two  port-tacked  vessels.  One  of  such  vessels 
had  the  wind  free  and  the  other  was  close- 
hauled.  The  vessel  which  had  the  wind  free 
was  being  overtaken  by  the  close-hauled  vessel, 
and  there  was  a  difference  of  four  points  between 
the  direction  of  their  heads.  The  collision  oc- 
curred by  the  close-hauled  vessel  from  leewanl 
striking  the  starboard  beam  of  the  vessel  which 
had  the  wind  free.  At  the  hearing  of  an  action 
of  damage  brought  for  the  recovery  of  the 
damage  sustained  in  the  collision  : — Held,  first, 
that  the  12th  article  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea  was  applicable  to  the 
case.    lb. 

Held,  secondly,  that  the  vessel  with  the  wind 
free  ought  to  have  ported  her  helm  in  time  or  to 
have  taken  whatever  steps  were  necessary  to 
avoid  the  collision.    lb, 

Veesels  Crossing  or  Meeting.] — Collision  by 
two  sailing  vessels  crossing  and  having  the  wind 
on  opposite  sides : — Held,  that  by  the  12th  article, 


the  vessel  on  the  port  side  was  bound  to  get  out 
of  the  way  of  the  vessel  on  the  starboard  side, 
unless  she  had  the  wind  free.  The  Constitution, 
2  Moore,  P.  C.  C,  N.  8.  463  ;  10  Jur.,  N.  S.  831 ; 
10  L.  T.  894. 

When  two  vessels  are  approaching,  one  heading 
N.N.E.  i  E.,  and  the  other  S.W.  f  W.,  they  are 
crossing  and  not  meeting.  TJie  Ilenry  ;  St.  Cyran, 
12  W.  R.  1014. 

A  ship  and  a  barque  were  both  on  the  port 
tack.  The  barque  was  the  windward  vessel,  and 
had  the  wind  three  points  free.  The  ship  was 
close-hauled,  and  when  first  sighted  by  the  barque 
was  approaching  her  on  her  lee  beam  : — Held, 
that  the  ships  were  crossing  each  other,  and  that 
it  was  the  duty  of  the  barque,  being  the  wind- 
ward vessel,  to  get  out  of  the  way  of  the  other. 
Tlie  Francania,  2  Adm.  D.  8  ;  35  L.  T.  721 ;  25 
W.  R.  197— C.  A. 

Luffing.] — A.  close-hauled  vessel  is  justified  in 
luffing  so  as  to  bring  her,  after  she  has  sighted 
another  vessel,  as  close  to  the  wind  as  she  cm 
get  so  as  to  remain  under  command,  and  such 
luffing  is  not  a  deviation  from  her  course  that 
will  relieve  the  other  vessel,  having  the  wind 
free,  from  the  duty  of  getting  out  of  her  way. 
The  Marmion,  27  L.  T.  255— P.  C. 

When  a  ship  close-hauled  is  bound  to  keep 
her  course,  luffing  as  close  to  the  wind  as  she  can 
without  losing  headway,  is  not  a  deviation  within 
Article  18  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  such  as  will  render  her  liable 
for  a  collision  with  another  vessel,  whose  duty  it 
is  to  keep  out  of  her  way.  The  Aimo,  The 
Amelia,  29  L.  T.  118  ;  21  W.  R.  707— P.  C. 

When  it  is  the  duty  of  a  ship  to  keep  out  of 
the  way  of  another,  but  she  is  unable  to  do  so 
by  reason  of  being  disabled  in  a  former  collision, 
and  the  other  sMp,  being  unaware  of  her  dis- 
abled condition,  continues  her  courae,  under 
Article  18,  a  collision  ensuing  is  the  result  of 
inevitable  accident.    lb. 

Beating  to  Windward  on  the  same  Taok.] — 
Two  vessels,  which  had  been  sailing  in  company, 
were  beating  to  windward.  They  were  both 
close-hauled  on  the  same  tack,  the  one  ahead 
and  a  little  to  the  windward  of  the  other.  The 
leading  vessel  stood  in  as  near  as  she  could  to  a 
shoal,  and  was  then  obliged  to  go  about.  The 
other  vessel  kept  her  reach.  The  two  vessels 
came  into  collision  : — Held,  that  it  was  the  duty 
of  the  following  vessel  to  have  gone  about  at 
the  time  she  saw  the  leading  vessel  go  about ; 
and  that,  as  the  collision  was  occasioned  by 
the  following  vessel  neglecting  to  go  about  at 
the  proper  time,  she  was  to  blame  for  the  collision. 
The  Priscilla,  3  L.  R.,  Adm.  125  ;  23  L.  T.  666. 

Ship  in  Stays.]— When  a  port-tacked  vessel 
has  thrown  herself  into  stays  and  becomes  help- 
less, she  ought  nevertheless  to  execute  any 
practicable  mancBuvre  in  order  to  get  out  of  the 
way  of  a  starboard-tacked  vessel.  Wilson  v. 
CaTuida  Shipping  Company,  2  App.  Cas.  389 ; 
S.  C,  nom.  77ie  Lake  St.  Clair  v.  The  Under- 
writer,  36  L.  T.  155— P.  C. 

A  starboard-tacked  vessel,  when  apprised  of 
the  helpless  condition  of  a  vessel  which  by  the 
ordinary  rule  of  navigation  ought  to  get  out  of 
her  way,  is  bound  to  execute  any  practicable 
manoeuvre  which  would  tend  to  avoid  a  collision. 
lb. 
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Both  vessels  were  held  to  blame  for  the  col- 
lision.   Ih, 

A  vessel  proceeding  in  a  cause  of  collision  and 
alleging  herself  to  have  been  in  stays  at  the  time 
of  the  collision,  and  therefore  helpless,  is  bound 
to  prove  in  the  first  instance  that  such  was  the 
&ct.  The  burden  of  proof  then  shifts,  and  the 
other  side  must  shew  that  the  collision  was 
occasioned  by  the  vessel  proceeding  being  im- 
properly put  in  stays  or  was  an  inevitable  acci- 
dent.    Th^-  Sea  JVympk,  Lush.  23. 

f.  Sailing*  V«Mel8  and  Steamers. 

Sailing  VesBel  meeting  Steamer.]— A  sailing 
vessel,  meeting  a  steamer,  is  bound  to  keep  her 
course,  and  it  is  not  the  rule  of  the  road  that  she 
should  port  her  helm  on  nearing  the  steamer, 
such  a  deviation  from  the  rules  being  allowed 
only  under  circumstances  of  immediate  danger. 
The  Norma,  35  L.  T.  418— P.  C. 


Sailing  VeBsel  Cloee-hanled.]— A  vessel, 


sailing  on  the  starboard  tack  very  near  the  wind, 
met  a  steamer.  The  vessel  did  not  put  her  helm 
to  port,  and  a  collision  ensued.  In  an  action  by 
the  owner  of  the  vessel  a.^^inst  the  owner  of  the 
steamer,  evidence  was  given  of  negligence  on 
the  part  of  the  crew  of  the  steamer.  It  was 
contended  that  he  could  not  recover,  as,  by 
17  &  18  Vict.  c.  104,8.  296,  his  vessel  should  have 
put  her  helm  to  port.  The  judge  left  it  to  the 
jury  to  say  whether  the  vessel  was  close-hauled 
on  the  starboard  tack,  and  whether  she  would 
have  lost  command  by  putting  her  helm  to  port ; 
intimating  his  own  opinion  as  to  the  facts  to  be, 
that  a  vessel  may  be  close-hauled,  though  not 
quite  so  near  the  wind  as  sh(j  could  lie ;  and  that 
a  vessel  going  about  was  not  under  command  : — 
Held,  that  the  direction  was  unexceptionable. 
Chad  wick  v.  City  of  Dublin  Steam  Packi't  Com- 
jmrnj,  6  El.  &  Bl.  771  ;  3  Jur.,  N.  S.  207. 

A  schooner,  close-hauled  on  the  starboard  tacl: 
at  niglit,  saw  the  starboard  light  and  the  two 
towing  lights  of  a  steam-tug,  three  points  on 
her  port  bow  about  a  mile  off.  The  schooner 
kept  her  luff.  The  steam-tug  had  a  fully-laden 
ship  in  tow,  and  was  steaming  against  a  head- 
wind in  the  open  sea.  The  steam-tug  kept  her 
course  until  it  was  too  late  to  get  out  of  the  way 
of  the  schooner,  and  the  steam-tug  and  the 
schooner  came  into  collision  : — Held,  that  the 
schooner  was  right  in  holding  her  course,  and 
that  the  steam-tug  was  alone  to  blame.  TJie 
Warrior,  3  L.  R.,  Adm.  553 ;  27  L.  T.  101  :  21 
W.  R.  82. 

The  steamship  Aracan  found  at  a  foreign  port 
the  Syria,  a  screw  steamship,  totally  disabled  in 
her  machinery ;  both  vessels  belonged  to  the 
same  owner.  The  captain  of  the  Aracan,  to 
protect  his  employers'  interest  and  earn  salvage 
from  the  owners  of  the  cargo  of  the  Syria,  took 
her  in  tow,  and  towed  her  into  the  English 
Channel,  and  whilst  so  doing  came  into  collision 
with  a  sailing  ship  close-hauled  on  the  starboard 
tack.  The  damage  done  by  the  Aracan  caused 
the  sailing  ship  to  sink,  but  before  she  sank  the 
Syria  ranged  up  alongside  of  her  and  came  into 
contact  with  her.  The  Aracan  first  saw  the 
green  light  of  the  ship  at  a  distance  of  three- 
quarters  of  a  mile,  and  then,  instead  of  slacken- 
ing speed  or  starboarding  her  helm,  attempted 
to  cross  the  bows  of  the  ship.  The  ship  saw  at 
two  miles' distance  the  Aracan  and  Syria,  with  a 


great  length  of  hawser  between  them,  and  the 
red  lights  of  both,  and  kept  her  course  : — Held, 
that  the  Aracan  was  to  blame  for  the  col- 
lision. Union  Steamship  Company  v.  The 
Aracan,  Tlie  American  and  The  Syria,  6 
L.  R.,  P.  C.  127  ;  43  L.  J.,  Adm.  30 ;  31  L.  T. 
42  ;  22  W,  R.  927. 

A  vessel  close-hauled  on  the  port  tack,  in  the 
open  sea,  and  in  daytime,  and  a  steamer  towing 
a  large  ship,  were  standing  so  as  to  cross  each 
other's  bows,  the  steamer  being  on  the  lee-beam 
of  the  sailing  vessel : — Held,  that  the  sailing 
vessel  was  to  blame  for  holding  her  reach,  and 
that  the  steamer  was  likewise  to  blame  for  taking 
no  measure  in  time  to  avoid  collision.  The 
Arthur  Gordon  and  The  Independence,  Lush. 
270 ;  14  Moore,  P.  C.  C.  103  ;  4  L.  T.  553  ;  9 
W.  R.  587— P.  0. 

A  steamship  is  bound  to  give  way  to  a  vessel 
close-hauled,  and  the  vessel  close-hauled  is  not 
bound  to  alter  her  course.  The  Saxonia,  Lush. 
410  ;  15  Moore,  P.  C.  C.  262  ;  31  L.  J.,  Adm.  201  ; 
8  Jur.,  N.  S.  315  ;  6  L.  T.  6  ;  10  W.  R.  431. 


In  TluuneB.]— A  steam-vessel  was  pro- 


ceeding down  the  River  Thames,  close  to  the 
Surrey  shore,  under  the  management  of  a  licensed 
pilot,  when  she  came  into  collision  with  a  barge, 
which  was  sailing  up  the  river.  In  an  action 
for  the  damage  thereby  caused  against  the  pilot : 
— Held,  that,  according  to  the  real  meaning  of 
the  14  &  15  Vict.  c.  79,  s.  27,  and  17  &  18  Vict> 
c.  104,  ss.  296,  297,  it  was  the  duty  of  the  pilot 
to  have  kept  the  steam-vessel  to  the  starboard 
side  of,  but  within,  the  fairway  or  midchannel, 
and  when  he  saw  the  risk  of  collision,  to  port 
her  helm  so  as  to  pass  on  the  port  side  of  the 
barge,  and  therefore  it  was  properly  left  to  the 
jury  to  say,  whether,  at  the  time  of  the  collision, 
the  steam- vessel  was  on  the  starboard  side,  and 
within  the  fairway  or  midchannel,  and,  what- 
ever was  the  position  of  the  steam-vessel,  whether 
the  collision  was  caused  by  the  negligence  of  the 
pilot  or  not.  Smith  v.  Vosit,  2  H.  &  N.  97  ;  26 
L.  J.,  Ex.  233. 

Where  a  steamer  ascends  a  river  with  a  strong 
current,  common  prudence  requires  that  she 
should  place  herself  out  of  the  strength  of  the 
current,  so  as  to  allow  full  swing  to  the  descend- 
ing vessels.  The  Smyrjia,  2  Moore,  P.  C.  C, N.  S. 
435  ;  10  Jur.,  N.  S.  977  ;  11  L.  T.  74. 

Deviation  by  Sailing  Veisel.] — ^A  steamer  was 
sighted  by  a  sailing  vessel  at  a  sufficient  dis- 
tance to  have  avoided  a  collision.  The  steamer 
took  no  steps  until  the  vessels  were  very  near  to 
each  other,  when  she  starboarded  her  helm,  and 
the  sailing  vessel  ported  her  helm  to  avoid  a 
collision,  which,  notwithstandiag,  took  place  : — 
Held,  that  the  steamer  was  alone  to  blame,  as  it 
was  the  duty  of  a  steamer  to  keep  out  of  the 
way  of  the  sailing  vessel,  provided  she  could  dc 
it,  either  by  starboarding  or  porting  her  helm, 
and  that,  on  the  other  hand,  it  was  the  duty  of 
the  sailing  vessel  to  keep  her  course,  and  that 
she  could  only  be  excused  from  deviating  from 
it  by  shewing  that  it  was  necessary  to  do  so  in 
order  to  avoid  immediate  danger.  TJie  Velasquez^ 
I  L.  R.,  P.  C.  494  ;  36  L.  J..  Adm.  19 ;  4  Moore, 
P.  C.  C,  N.  S.  426. 

Where  Kegligenoe  of  both  VeBielB.]— In  a 
cause  of  collision  between  a  sailing  ship  and  a 
steamer,  although  the  sailing  ship  may  be  foond 
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to  have  been  guilty  of  misconduct,  or  not  to  have 
observed  the  sailing  regulations,  yet  the  steamer 
will  be  held  culpable  if  it  appears  that  it  was  in 
her  power  to  have  avoided  the  collision.  Inman 
v.  Heck;  The  City  of  Antwt?^  and  the  Fried- 
Hch,2  L.  R.,  P.  C.  25  ;  37  L.  J.,  Adm.  25. 

It  is  the  duty  of  a  steamer  where  there  is  risk 
of  collision,  whatever  may  be  the  conduct  of  the 
sailing  vessel,  to  do  everything  in  her  power  that 
can  be  done  consistently  with  her  own  safety  in 
order  to  avoid  a  collision.    Ih, 

Where  a  steamer  is  charged  for  omitting  to  do 
something  which  she  ought  to  have  done,  there 
must  be  clear  proof,  first,  that  the  thing  omitted 
to  be  done  was  clearly  within  the  power  of  the 
steamer ;  secondly,  that,  if  done,  it  would  in  all 
probability  have  prevented  the  collision ;  and, 
thirdly,  that  it  was  an  act  which  would  have  oc- 
curred to  any  officer  of  competent  skill  and  ex- 
perience in  command  of  the  steamer.    lb. 

Collision  in  the  Atlantic  ocean  at  midnight  be- 
tween a  steam  ship  of  unusual  size  and  tonnage 
and  a  sailing  vessel ;  the  steamer  going  at  a  rate 
of  between  twelve  and  thirteen  knots  an  hour ; 
the  vessel  sailing  close-hauled  on  the  port  tack, 
and  being  two  or  three  miles  distant  when  she 
first  sighted  the  steamer,  instead  of  keeping  her 
course,  ported  her  helm  .^— Held,  first,  that  under 
the  18th  art.  of  the  Sailing  Regulations  of  1863, 
it  was  the  duty  of  the  sailing  vessel  to  have  kept 
her  course  without  alteration,  unless,  as  provided 
by  Art.  19,  the  danger  of  collision  was  so  immi- 
nent when  the  steamer  was  sighted  as  to  render 
a  departure  from  the  18th  art.  necessary  to  avoid 
danger,  and  that  she  was,  therefore,  partly  to 
blame  for  the  collision,  having  contributed  to  it 
by  porting.  The  Oreat  Eastern,  3  Moore,  P.  C.  C, 
N.  8.  31;  IIL.  T.5. 

Held,  secondly,  that  the  steamer  was  to  blame, 
as,  even  if  the  sailing  vessel  had  kept  her  course, 
from  the  rate  of  speed  the  steamer  was  advancing 
a  collision  was  inevitable,  it  being,  under  Art. 
16,  the  duty  of  a  steamer  meeting  a  sailing 
vessel  to  reverse  her  engines,  slacken  her  speed 
in  sufficient  time,  so  as,  having  regard  to  the 
state  of  the  weather,  as  far  as  possible  to  avoid 
a  collision.    lb, 

A  collision  took  place  between  a  sailing  ship 
and  a  steam  ship  on  a  dark  night,  the  wind  S.S.E. ; 
the  sailing  ship  steering  N.E.  by  £.,  the  steam 
ship  8.S.W.,  so  that  the  lights  of  the  sailing  ship 
were  seen  about  four  points  on  the  starboard 
bow.  The  sailing  ship,  instead  of  keeping  her 
course,  ported  her  helm ;  thereupon  the  helm 
of  the  steam  ship  was  put  hard  a-port,  and  her 
engines  were  reversed : — Held,  that  the  steam 
ship  was  solely  to  blame  for  the  collision.  The 
Lady  Jocelyn,  12  Jur.,  N.  S.  965 ;  S.  P„  The 
Una  V.  The  Thonms  Lea,  14  L.  T.  834  ;  The 
IVuiter  v.  The  Fingal,  13  L.  T.  611. 

Oyertaking  Steamer.] — Semble,  that  the  case 
of  a  faster  sailing  vessel  overtaking  a  slower 
steamer,  in  the  ordinary  course  of  navigation,  is 
governed  by  Art.  17  and  not  by  Art.  15  of  the 
Regulations  for  Preventing  Collisions  at  Sea. 
The  PhUotaxe,  37  L.  T.  540. 

Bate  of  Speed  of  Steamship.]— An  Atlantic 
steamship  proceeding  at  full  speed  on  a  dark 
night  thirty-five  miles  oflE  the  coast  of  Ireland 
came  into  collision  with  and  sank  a  barque 
which  was  sailing  in  the  same  course  ahead 
of  the  steamship.    In  an  action  for  damages  | 


brought  by  the  owners  of  the  barque: — Held, 
that,  having  regard  to  the  state  of  the  night, 
the  position  of  the  coast,  and  the  probability 
of  there  being  other  vessels  in  the  way,  the 
steamship  was  proceeding  at  an  unjustifiable 
rate  of  speed,  and  that  her  owners  were  there- 
fore liable  for  damages.     The  City  of  Brooklyn, 

1  Adm.  D.  276  ;  24  W.  R.  1056— C.  A.  See  also 
Tite  Oreat  Eastern,  svjrra, 

Comixig  out  of  Dook — Exhibition  of  Lights.] — 
A  screw  steamship  had  just  come  out  of  the 
Regent's  Canal  DcK^k  in  the  River  Thames,  about 

2  A.M.  on  a  December  morning,  when  she  came 
Into  collision  with  a  dumb-barge  which  was 
drifting  up  the  river  with  the  flood  tide,  and 
without  having  any  light  exhibited  : — Held, 
that  the  steamship  might,  under  the  circum- 
stances, have  kept  out  of  the  way  of  the  barge, 
and  that  she  ought  to  have  done  so,  and  that  she 
was  alone  to  blame  for  the  collision.  The  Otrrn 
Wallis,  4  L.  R.,  Adm.  176  ;  43  L.  J.,  Adm.  36  ; 
30  L.  T.  41  ;  22  W.  R.  695. 

ir*  Steamers. 

Meeting  or  Approaching  "  End  on.''] — Article 
16  of  the  Regulations  for  Preventing  Collisions 
at  Sea  only  applies  when  there  is  a  continuous 
approaching  of  two  ships.  Tfie  Earl  of  Elyin 
and  Tite  Jcsmond,  4  L.  R.,  P.  C.  1 ;  25  L.  T.  614  ; 
8  Moore,  P.  C.  C,  N.  S.  179. 

When  two  vessels  are  meeting  end  on,  or  nearly 
end  on,  within  the  meaning  of  Article  13,  and 
one  of  them,  at  a  proper  distance,  ports  her  helm 
sufficiently  to  put  her  on  a  course  which  will 
carry  her  clear  of  the  other,  she  thereby  deter- 
mines the  risk,  and  is  not  "  approaching  another 
ship  so  as  to  involve  risk  of  collision  "  within  the 
meaning  of  Article  16,  and  is  not  bound  to 
slacken  speed  or  stop.    lb, 

Vessel  porting  Helm  before  roTereing  En- 
gines.]— The  K.  and  V.,  two  lai^  steam  vessc's, 
coming  in  opposite  directions,  sighted  each  other 
at  a  considerable  distance  ;  they  ultimately  came 
into  collision.  The  K.  alleged  that  when  the 
two  vessels  were  fast  approaching  each  other 
the  V.  improperly  changed  its  course  ;  that  the 
master  of  the  K.  could  not  rely  on  the  V.  taking 
a  particular  course ;  that  to  meet  possible  con- 
tingencies be  ordered  his  engineers  to  stand  to 
their  engines,  and  almost  instantly  afterwards 
gave  the  order  to  starboard  the  helm,  which  he 
deemed  would  prevent  or  greatly  mitigate  the 
collision,  and  then  stopped  and  reversed  the  en- 
gines. This  was  not  exactly  the  order  required 
by  the  regulations,  which  directed  that  in  such  a 
case  the  engines  should  be  stopped  and  reversed. 
The  Court  of  Admiralty  had  deemed  both  vessels 
to  be  in  fault,  and  had  adjudged  accordingly  ; 
the  Court  of  Appeal  had  held  the  master  of  the 
K.  to  be  excused  under  the  circumstances  of  the 
case,  and  had  given  judgment  against  the  V. 
On  appeal  to  the  House  of  Lords  : — Held,  that 
the  statutes  and  the  regulations  had  not  left 
the  master  of  the  K.  a  discretion  in  the  matter  ; 
that  he  was  bound  to  stop  and  reverse  the  en- 
gines, and  that  as  he  had  not  done  so  at  the  first 
moment  of  danger  he  had  disregarded  the  regu- 
lations, and  consequently  that*  the  K.  must  be 
held  in  part  responsible.  Stoomvaart  Moats- 
chappy  S^'ederland  v.  Peninsular  and  Oriental 
Steam  Navigation  Company,  6  App.  Cas.  876 ; 
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62  L.  J.,  Adm.  1  ;  43  L.  T.  610  ;  29  W.  B.  173— 

H.  L.  (E.). 

A  foreign  steam-vessel,  B.  0.,  saw  the  green 
and  white  lights  of  another  steamer  (the  Eng- 
lish steam  vessel  B.  D.)  distant  aboat  a  mile  and 
a  half,  and  a  point  on  the  starboard  bow.  The 
B.  0.  ported.  The  B.  D.  kept  her  course,  and  at 
the  last  moment  starboarded : — Held,  that  the 
B.  0.  ought  either  to  have  kept  her  course  or  to 
have  slowed  until  the  precise  situation  of  the 
other  vessel  had  been  ascertained ;  that  the  B. 
0.  improperly  ported,  and  was  therefore  to  blame. 
The  Black  Diamond,  9  L.  T.  396  ;  12  W.  R.  219. 


Starboarding  and  Porting  Helms.] — The 


statutory  rule  of  port  helm,  given  by  17  &  18  Vict, 
c.  104,  s.  296,  applied  only  to  a  case  when  vessels 
met  in  opposite  directions  end  on,  or  nearly  so, 
when  the  observance  of  the  rule  would  have 
made  the  vessels  diverge,  so  as  to  pass  port  side  to 
port  side.  Tlie  Arthur  Gordon  and  the  Inde- 
peiidence,  Lush.  270  ;  14  Moore,  P.  C.  C.  103  ;  4 
L  T.  563  :  9  W.  R.  682. 


OnuB.] — In  a  cause  of  collision  between 


two  steam  vessels  meeting  nearly  end  on  in  the 
River  Thames,  it  was  alleged  by  the  defendants 
that  the  helm  of  their  vessel  was  put  a-starboard 
to  avoid  a  barge  : — Held,  that  the  onus  of  proving 
that  a  departure  from  the  13th  rule  was  neces- 
sary in  order  to  avoid  immediate  danger  lay 
upon  the  defendants  ;  and  that,  in  the  absence 
of  suflScient  evidence  to  shew  what  became  of 
the  barge,  the  defendants  had  failed  in  their 
proof,  and  were,  therefore,  to  blame  for  the  col- 
lision, the  result  of  not  porting  their  helm.  Th<^ 
Concordia,  1  L.  R.,  Adm.  93  ;  12  Jur.,  N.  S.  771  ; 
14  L.  T.  896. 

Kavigating  against  Tide.] — ^A  steamship  navi- 
gating the  Thames  against  the  tide  is  always 
bound  to  obey  Rule  23  of  the  Thames  Con- 
servancy Rules,  1880,  and  on  approaching  one 
of  the  points  there  named,  to  wait  until  vessels 
then  approaching  it  with  the  tide  have  passed 
her.  whether  vessels  are  also  to  observe  Rule  22 
and  pass  port  side  to  port  side,  depends  on 
whether  the  vessel  navigating  against  the  tide 
is  close  to  the  shore  when  waiting  for  the 
one  coming  down  with  the  tide  to  pass  her, 
or  so  far  out  as  to  allow  the  latter  to  pass 
port  side  to  port  side.  The  expression  "  passed 
clear"  in  Rule  23  means  "passed  clear  of 
the  waiting  ship." — ^Semble,  where  the  point 
to  be  passed  is  on  the  north  side:  of  the  river 
with  a  flood  tide,  or  on  the  south  side  with  an 
ebb  tide,  if  the  vessel  navigating  with  the  tide 
has  her  green  light  open  when  ahead  of  the 
vessel  waiting,  the  23rd  rule  alone  applies,  and 
the  vessels  will  pass  clear  starboard  side  to  star- 
board side  ;  otherwise  both  rules  apply.  Steam- 
ships rounding  a  point  in  the  River  Thames  are 
not  bound  to  stop  or  reverse  engines  because  at 
one  moment  they  arc  appreaching  a  vessel 
coming  in  the  opposite  direction,  where  there  is 
no  risk  of  collision  if  both  vessels  continue  the 
curvilinear  courses  they  are  then  on.  The  Libra, 
6  Adm.  D.  139  ;  45  L.  T.  161  ;  4  Asp.  M.  C.  429 
— C.  A.  See  Tlw  Margaret.  8  Adm.  D.  126  ;  52 
L.  J.,  Adm.  65  ;  29  L.  T.  332  ;  31  W.  R.  843. 

• 

Crossing— Descending  Biver.]— Rule  14  of  the 
sailing  and  steering  rules  provides  that  "  If  two 
ships  under  steam  are  crossing,  so   as  to  in- 


volve risk  of  collision,  the  ship  which  has  the 
other  on  her  own  starboard  side  shall  keep  out 
of  the  way  of  the  other."  A  steamship  in  pro- 
ceeding down  a  river,  and  intending  to  keep  her 
course,  in  order  to  round  a  bend  in  the  river,  had 
her  head  slightly  inclined  -so  as  to  exhibit  her 
masthead  and  port  light  only  to  another  ship, 
which  was  proceeding  up  the  river : — Held,  that 
the  vessels  were  not  crossing  within  the  meaning 
of  the  rule.  That  the  fact  that  the  portlight 
only  of  the  first  ship  was  seen  by  the  latter  was 
not  conclusive  evidence  that  the  vessels  were 
crossing  ;  that  the  relative  position  of  the  vessels 
was  not  only  to  be  regarded  but  also  the  place 
in  which  the  vessels  were  situated.  General 
Steam  Navigation  Campany  v.  Hedl^cy,  The 
Velocity,  3  L.  R.,  P.  C.  44 ;  39  L.  J.,  Adm.  20 ; 
21  L.  T.  686  ;  18  W.  R.  264  ;  6  Moore.  P.  C.  C, 
N.  S.  263. 

Crossing  or  Overtaking.] — Wlien  two  steam- 
ships, bound  in  the  same  general  direction,  but 
on  courses  differing  by  one  point,  are  steaming 
one  behind  the  other,  and  one  is  overtaking  the 
other,  they  are  not  crossing  vessels  within  the 
meaning  of  Article  14  of  the  Regulations  for 
Preventing  Collisions  at  Sea,  but  the  vessel 
which  is  iSjhind  the  other  is  a  vessel  overtaking 
another  within  the  meaning  of  Article  17,  and 
is  bound  to  keep  out  of  the  way  of  the  leading 
vessel.  Tlie  Chanonry  and  Th-e  Lcrerington,  42 
L.  J.,  Adm.  58  ;  28  L.  T.  284. 

When  one  vessel  during  the  night  time  is  over- 
taking another  within  the  meaning  of  Article  17 
of  the  Regulations,  although  the  leading  vessel 
may  bo  in  such  a  position  that  the  following 
vessel  cannot  see  the  regulation  lights  of  the 
leading  vessel,  the  latter  is  not  bound,  under 
ordinary  circumstances,  to  give  a  signal,  or  to 
shew  a  light  to  the  following  vesseL    lb. 

In  a  collision  cause,  where  the  plaintiflfs  esta- 
blish a  prim^  facie  case  that  the  defendants' 
vessel  was  overtaking  their  vessel  within  the 
meaning  of  Article  17,  the  onus  of  shewing 
excuse  for  the  collision  is  thrown  upon  the  de- 
fendants,   lb. 

Two  vessels  bearing  down  at  the  same  time 
from  different  directions  upon  a  well-known 
pilot  station  to  take  pilots  on  board  are  to  be 
treated  as  crossing  vessels  within  the  meaning  of 
Article  14  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  if  their  courses,  if  continiiedy 
would  intersect ;  and  the  fact  of  their  seeking 
pilots  at  the  same  place  is  not  such  a  special 
circumstance  within  the  meaning  of  Article  19 
as  will  take  them  out  of  the  operation  of  the 
rule  requiring  that  the  ship  which  has  the  other 
on  her  own  starboard  hand  shall  keep  out  of  the 
way  of  the  other.  The  Ada,  Tlie  Sap2}h4\  28 
L.  T.  825— P.  C. 

When  a  vessel  is  approaching  a  pilot  station  to 
take  a  pilot,  and  has,  as  regards  another  vessel 
doing  the  same  thing,  the  right  to  keep  her 
course,  she  has  a  right  to  keep  sufficient  head- 
way on  her  to  give  her  steerage  way,  so  as  to  get 
on  her  proper  course  after  taking  a  pilot,  and  is 
not  bound  within  Article  16  to  stop  and  reverse. 
The  other  vessel  is  bound  to  stop  and  let  her  take 
her  pilot,  or  to  take  some  other  means  of  avoid- 
ing her.    lb. 

Article  14  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  which  provides  that  "  if  two 
vessels  under  steam  are  crossing  so  as  to  involve 
risk  of  collision,  the  ship  which  has  the  other  on 
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her  own  starboard  side  shall  keep  out  of  the 
way  of  the  other,"  is  not  to  be  constmed  so  that 
*<  keeping  out  of  the  way "  means  in  all  cases 
porting;  a  vessel  may  within  the  meaning  of 
that  article  keep  oat  of  the  way  by  stopping,  or 
by  going  ahead,  or  by  starboarding,  or  by  port- 
ing, or  by  going  astern,  as  the  circumstauice  of 
the  case  may  require.  The  Kor^  30  L.  T.  676 — 
P.O. 

As  a  general  role  wherever  two  steamships  are 
on  converging  courses,  the  one  abaft  the  beam  of 
the  other  in  such  a  position  that  the  hinder  ship 
cannot  see  the  side  lights  of  the  leading  ship, 
the  former,  if  going  at  a  greater  speed  than  the 
latter,  is  to  be  considered  as  a  vessel  overtaking 
another  vessel,  within  the  meaning  of  Article  17 
of  the  Regulations  for  Preventing  Collisions  at 
Sea,  and  bound  to  keep  out  of  the  way ;  and 
they  are  not  to  be  treated  as  crossing  vessels 
under  Article  14.  The  Franconia^  2  Adm.  D. 
8  ;  35  L.  T.  721  ;  25  W.  R.  197— C.  A. 

Where  one  steamship  is  overtaking  another 
within  Ihe  meaning  of  Article  17  of  the  Regula- 
tions, and  there  is  risk  of  collision,  the  leading 
ship  is  not  to  be  considered  as  approaching 
another  ship  so  as  to  involve  risk  ox  collision 
within  the  meaning  of  Article  16,  and  is  not 
bound  to  Blacken  speed,  or  stop  and  reverse.  Ih, 

Look-ont.] — A  steamer,  with  sails  up,  running 
through  a  roadstead  ought,  even  by  daytime 
and  in  fine  weather,  to  have  a  man  on  the  look- 
out besides  the  captain  on  the  bridge.  Th^ 
Olannibanta,  Th^e  Tranitity  1  Adm.  D.  283  ;  34 
L.  T.  934  ;  24  W.  R.  1033— C.  A. 

There  ought  to  be  two  look-outs  on  the  bow- 
sprit.    The  Germania,  21  L.  T.  44— P.  C. 

Unless  there  is  apparent  danger,  it  is  not  the 
duty  of  a  vessel  ahead  to  look  out  for,  or  shew  a 
light  to,  vessels  following  in  her  wake,  so  as  to 
make  her  guilty  of  contributory  negligence  in 
the  event  of  a  collision  between  her  and  one  of 
such  vessels.  The  City  of  Brooklyn,  1  Adm.  D. 
276  ;  24  W.  R.  1056— C.  A. 

Changing  Course.] — ^The  steamship  Esk  was 
going  down  the  Thames  while  the  steamship 
Niord  was  coming  up.  The  Esk  was  coming 
round  a  point  on  a  port  helm.  As  the  vessels 
approached  each  other,  the  Niord  first  ported  her 
helm,  and  then  put  it  hard  a- port,  till  she  had 
paid  off  about  five  points.  The  Esk,  on  seeing 
this  mancBuvre  of  the  Niord,  stopped,  and  re- 
veraed  her  engines,  and  put  her  helm  hard  a- 
starboard.  The  result  was  a  collision  : — Held, 
that  the  Esk  was  solely  to  blame  for  the  col- 
lision ;  since,  dealing  with  the  question  as  one 
of  general  navigation,  the  Esk  was  in  fault, 
either  in  not  discovering,  from  insufficiency  of 
the  outlook,  the  course  that  the  Niord  was 
taking,  or  in  failing,  from  some  other  cause,  to 
port  her  helm  as  she  ought  to  have  done.  TJie 
Esk  and  The  Kiord,  3  L.  R.,  P.  C.  436  ;  24  L.  T. 
167  ;  7  Moore,  P.  C.  C,  N.  S.  276. 

The  decision  in  the  Velocity  (^mpra)  does  not 
justify  one  of  two  vessels  (which  would  go  clear 
of  each  other  if  each  held  her  own  course)  in 
crossing  the  course  of  the  other,  since  such  an 
act  would  be  a  violation  of  the  "  Regulations  for 
Preventing  Collisions  at  Sea.*'  But  vessels  are 
generally  free  to  pass  from  one  side  of  the  mid- 
channel  to  the  other.    Ih, 

Where  two  steamships  are  navigating  open 
waters,  such  as  the  English  Channel,  some  miles 


from  land,  one  has  no  right  to  assume  that  the 
other  will  at  a  given  time  or  place  alter  her 
course  and  take  another  course  up  or  down 
channel,  but  the  former  must,  as  the  other  ship 
approaches,  take  such  measures  as  are  required 
by  the  regidations  in  reference  to  the  course 
upon  which  such  other  ship  actually  is.  Tlie 
Franconia,  supra. 

Art  21— Harrow  Channel— What  is.l— The 
Strait  of  Messina  is  a  narrow  channel  within  the 
meaning  of  Article  21  of  the  Admiralty  Regula- 
tions for  Preventing  Collisions  at  Sea  ;  as  to 
what  particular  width  or  length  will  constitute 
a  narrow  channel,  quaere  : — Held,  that  the  A.  L. 
by  infringing  the  said  article  occasioned  the 
collision  which  afterwards  happened,  and  failed 
to  establish  that  the  R.  by  anything  which  she 
did  contributed  to  it  or  could  in  any  way  have 
avoided  it.  Scicluna  v.  Stevenson^  The  Rliondda, 
8  App.  Cas.  549  ;  49  L.  T.  210— P.  C. 

Held,  that  the  R.'s  helm  having  been  put  hard 
aport  in  a  way  which  if  successful  would  have 
put  her  on  such  a  course  as  would  have  deter- 
mined the  risk  of  collision,  the  duty  of  reversing 
her  engines  did  not  arise  till  it  was  discovered 
that  the  vessel,  owing  to  the  action  of  a  current, 
was  not  obeying  her  helm.    /J. 

Foreign  Steamer.] — ^A  foreign  vessel  navi- 
gating the  Solent,  is  bound  by  the  ordinary  rules 
of  the  sea,  that  a  steamship  is  to  be  treated  as  a 
vessel  having  the  wind  free,  and  is  bound  to  give 
way  to  a  vessel  close-hauled.  The  Saxonia,  15 
Moore,  P.  C.  C.  262  ;  Lush.  410  ;  31  L.  J.,  Adm. 
201  ;  8  Jur.,  N.  S.  315 ;  6  L.  T.  6 ;  10  W.  R. 
431. 

h.  Speed. 

EzeaBsive — Steamers.] — An  Atlantic  steam- 
ship proceeding  at  full  speed  on  a  dark  night 
thirty-five  miles  off  the  coast  of  Ireland,  came 
into  collision  with  and  sank  a  barque,  which  was 
sailing  in  the  same  course  with  itsel£.  In  an 
action  for  damages  brought  by  the  owners  of  the 
barque  : — Held,  that,  having  regard  to  the  state 
of  the  night,  and  the  probability  of  there  being 
other  vessels  in  the  way,  the  steamship  was  pro- 
ceeding at  an  unjustifiable  rate  of  speed.  The 
City  of  Brooklyn,  1  Adm.  D.  276 ;  24  W.  R. 
1056— C.  A. 

A  steamer  going  ten  kilots  an  hour  on  a  dark 
night  up  the  Horse  Channel,  at  the  entrance  of 
the  Mersey,  saw  a  sail  three  points  on  her  port 
bow,  less  than  half  a  mile  distant.  She  ported 
her' helm,  but  did  not  ease  her  engines  : — Held, 
that  the  steamer  was  in  fault  for  the  collision 
which  ensued,  for  not  having  stopped  or  eased 
her  engines  when  she  made  out  the  other  vessel, 
and  that  maintaining  such  a  rate  of  speed  was 
unwarrantable.     The  Despatch,  Swabcy,  138. 


In  Fog.] — See  ante,  col.  1649. 


Xzense— Carrying  Xails.] — It  is  no  excuse  for 
a  vessel  steaming  at  the  rate  of  twelve  knots,  on 
a  dark  night,  through  a  fair  way,  where  vessels 
are  accostomed  to  anchor,  that  she  was  under 
contract  to  carry  government  mails  at  the  rate 
of  thirteen  knots.     The  Vivid,  Swabey,  88. 


Position  of   Peril.] — A  steamship,   ap- 


preaching  another  vessel,  so  as  to  involve  risk 
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of  collision,  may  be  justified  in  keeping  her  en- 
gines going  full  speed  ahead,  where  she  is  placed 
in  a  position  of  danger  by  the  neglect  of  the 
other  vessel  to  exhibit  one  of  her  lights  whilst 
shewing  the  other.  TJw  Benares,  5  Asp.  M.  C. 
53  ;  48  L.  T.  127.  Affirmed,  9  Adm.  D.  16  ;  32 
W.  B.  268— C.  A, 

Crowded  Channel.] — A  steamship,  proceeding 
at  an  improper  rate  in  a  channel  crowded  with 
ships,  incurs  the  responsibility  of  damage  occa- 
sioned by  her  being  unable  to  obey  the  direction 
that,  on  risk  of  a  collision,  it  is  the  duty  of  the 
steamship  to  keep  out  of  the  way  of  the  sailing 
vessel.     The  Oermania,  21  L.  T.  44— P.  C. 

Fog  Signals.] — Although  it  is  incumbent  on 
steamships  (notwithstanding  their  desire  to 
make  all  progress)  to  slacken  speed  so  as  to 
avoid  every  possible  collision,  yet  this  necessity 
does  not  in  any  way  relieve  sailing  ships  from 
the  duty  of  keeping  a  sharp  look-out,  and  sound- 
ing such  fog  signals  and  bells  as  the  provisions 
of  the  statute  direct.  Th^  North  American  v. 
TJie  Wild  Rose,  14  L.  T.  68. 

Fishing  Ghronnd.] — In  the  case  of  a  cutter  with 
her  trawl  down,  and  a  ship  under  sail,  the  pre- 
sumption is  against  the  latter  sailing  at  six  and  a 
half  knots  on  a  very  dark  night,  and  aware  that 
she  was  crossing  a  fishing-ground.  The  Pepi)erell, 
Swabey,  12. 

Causing  Swell.] — A  large  steamer,  in  the 
charge  of  a  licensed  pilot,  in  pi-oceeding  up  the 
Pool  at  nearly  high  tide,  and  at  a  speed  dan- 
gerous to  small  craft,  caused  such  a  swell  that  a 
barge  laden  with  coals  was  sunk  : — Held,  first, 
that  upon  the  evidence  no  blame  or  negligence  was 
attributable  to  the  barge.  Netlwrlands  Steavi- 
hoat  Company  v.  Styles,  9  Moore,  P.  C.  C.  286, 

Held,  secondly,  that  the  steamer  was  to  blame, 
as  the  swell  which  sunk  the  barge  was  attri- 
butable to  the  speed  at  which  she  was  going. 

IK 

Held,  thirdly,  that  the  steamer  was  to  blame, 
(a),  in  not  having  kept  a  good  look-out,  as  she 
might  and  ought  to  have  seen  the  swell  and  the 
barge  in  time  to  avoid  the  accident ;  and  (J),  that 
the  pilot  was  solely  to  blame  in  not  checking 
the  speed  or  stopping  the  steamer.  Ih,  See 
also  iMxford  v.  Large,  6  C.  &  P.  421,  ante, 
col.  1637. 

i.  Tuffs  and  Towing. 

VoBBels  in  Tow.] — A  vessel  in  tow  of  a -tug, 
and  the  tug  towing,  is  to  be  considered  as  one 
vessel,  for  the  conduct  of  which  the  vessel  towed 
is  responsible.  The  Cleadon,  14  Moore,  P.  C.  C. 
92  ;  Lush.  168  ;  4  L.  T.  157. 

The  duty  of  a  steam-tug,  with  a  vessel  in  tow 
at  night,  is  to  avoid  other  vessels.    Ih, 

A  foreign  vessel  meeting  another  vessel  is  not 
governed  by  the  Admiralty  regulations,  but  by 
the  rule  of  the  sea.  Ih,  See  25  &  26  Vict.  c.  63, 
ss.  57,  58. 

But  a  British  ship  in  tow  of  a  steam-tug,  meet- 
ing a  foreign  ship  at  night,  is  governed  by  the 
Admiralty  regulations.    Ih. 

A  steam-tug  with  a  vessel  in  tow  is  not  a  free 
steamer,  and  bound,  under  all  circumstances,  to 
give  way  to  a  sailing  vessel  close-hauled.    Ih. 

The  steamship  Aracan  found  at  a  foreign  port 


the  Syria  totally  disabled  in  her  machinery ; 
both  vessels  belonged  to  the  same  owner.  The 
captain  of  the  Aracan  took  the  Syria  in  tow,  and, 
whilst  so  engaged,  came  into  collision  with  a 
sailing  ship.  The  damage  done  by  the  Aracan 
caused  the  sailing  vessel  to  sink,  but  before  she 
sank  the  Syria  ranged  up  alongside  of  her  and 
came  into  contact  with  her : — Held,  that  having 
regard  to  the  exceptional  circumstances  under 
which  the  towing  was  undertaken,  the  governing 
as  well  as  the  motive  power  being  wholly  with 
the  Aracan,  the  Syria  was  not  liable  to  be  con* 
demned  in  damages  occasioned  by  the  collision. 
The  Syria  could  not  be  deemed,  in  intendment 
of  law,  to  be  one  vessel  with  the  Aracan,  or  liable 
for  her  negligence.  Union  Steamship  Company 
V,  TliC  Arabian,  The  Am-erioan  and  The  Syria^  6 
L.  R.,  P.  C.  127  ;  43  L.  J.,  Adm.  30 ;  31  L.  T.  42  ; 
22  W.  R.  927. 

A  steam-tug  in  charge  of  a  ship  cannot  be 
considered  as  a  free  steamer,  so  as  to  be  bound, 
under  all  circumstances,  to  give  way  to  a  sailing 
ship  close-hauled.  TJte  Arthur  Gordon  and 
TJie  Independence,  IjXxsYi.  270 ;  14  Moore,  P.  C.  C. 
103 ;  4  L.  T.  563  ;  9  W.  R.  587— P.  C. 

The  doctrine  that  a  tug  is  liable  for  an  injury 
to  the  tow,  unless  the  tug  can  shew  that  she  was 
not  in  fault,  applies  exclusively  to  cases  of 
injury  resulting  from  the  violation  or  neglect  of 
some  duty  coming  within  the  scope  of  the  duties 
devolving  upon  that  class  of  employment.  The 
Tug  Stranger,  24  L.  T.  364. 

Whilst  being  towed  by  a  tug  a  schooner 
sheered  out  of  the  course  and  struck  upon  a 
sunken  rock  : — Held,  that  it  was  the  duty  of  the 
tow  to  follow  directly  in  the  course  of  the  tug, 
and  that  the  tug,  therefore,  was  not  liable  for 
damages  resulting  from  the  accident.  It  is  no 
part  of  the  duty  of  the  tug  to  take  precautions 
against  the  sheering  of  the  tow  ;  but  if  the  tow 
sheers  in  consequence  of  a  manoeuvre  of  the  tug, 
and  thereby  sustains  damage,  the  tug  is  liable., 
Ih. 

The  court  has  jurisdiction  on  claim  for  damage 
done  by  a  vessel  in  tow  of  a  steam-tug,  through 
the  misconduct  of  the  steam-tug ;  the  steam-tug, 
having  been  the  causa  causans  of  collision,  is 
liable  for  the  damage.  The  Night  Watch,  8 
Jur.,  N.  S.  1161  ;  7  L.  T.  396  ;  11  W.  R.  189.  See 
also  eases  ante,  col.  1555. 

VoBsel  Towed  in  Charge  of  Pilot.]— When  a 
steam-tug  is  engaged  to  tow  a  vessel  which  is  in 
charge  of  a  pilot,  the  tag  is  bound  to  obey  the 
orders  of  the  pilot,  and  the  pilot  is  bound  to  give 
the  tug  proper  directions  and  to  superintend  her 
navigation.  The  Energy,  3  L.  R.,  Adm.  48  ;  39 
L.  J.,  Adm.  25  ;  23  L.  T.  601  ;  18  W.  R.  1009.    ■ 

Where  a  ship  in  charge  of  a  pilot,  whose  em- 
ployment is  compulsory,  is  being  towed  by  a 
steam-tug,  and  the  steam-tug,  without  waiting 
for  orders  from  the  pilot,  suddenly  adopts  a 
wrong  manoeuvre,  and  so  causes  the  ship  to 
come  into  collision,  the  o\\iiers  of  the  ship  are 
responsible.  T?ie  Singttasi,  5  Adm.  D.  241  ;  50 
L.  J.,  Adm.  5  ;  43  L.  T.  768. 

Where  a  vessel  is  under  the  charge  of  a  licensed 
pilot,  the  employment  of  whom  is  compulsory, 
and  is  at  the  same  time  in  tow  of  a  steam-tug, 
the  latter  is  bound  to  obey  the  orders  of  the  pilot. 

t  might  v.  Tedcastle,  6  App.  Gas.  217  ;  4  Asp. 
.   C.   406;   44  L.  T.   589;    29   W.   R.   761  — 
H.L.  (E.). 
When  a  steam-tug  towing   a    vessel  under 


1565 


SHIPPING— CoKmon. 


1566 


a  towage  contract  is  so  negligently  navigated 
as  to  come  into  collision  with  a  vessel  belong- 
ing to  third  parties,  the  owners  of  the  steam- 
tag  are  liable  for  the  damage  done,  even  if 
at  the  time  of  the  collision  the  vessel  in  tow  was 
in  charge  of  a  licensed  pilot,  bj  compolsion  of 
law,  whose  default  solely  occasioned  the  col- 
lision. The  Mary,  5  Adm.  D.  14  ;  48  L.  J.,  Adm. 
66;  41  L.  T.851;  28W.  R.95. 

A  steam-tag  towing  a  sailing  ship  controls  the 
course  of  both  vessels  so  long  as  no  directions 
are  given  by  the  person  in  charge  of  the  ship  in 
tow.  The  steam-tug  is  the  moving  power,  but  it 
is  under  the  control  of  the  master  or  pilot  on 
board  the  ship  In  tow.  Smith  v.  St,  Lawrence 
Tim-boat  Company,  5  L.  R.,  P.  C.  308  ;  28  L.  T. 
885  ;  21  W.  R.  569. 

When  a  ship  in  tow  of  a  steam-tug,  and  in 
charge  of  a  licensed  pilot  who  has  the  control 
over  and  directs  the  coarse  of  both  vessels,  is 
navigating  a  river  in  a  fog  so  dense  that  the 
banks  of  the  river  cannot  be  seen,  and  those  on 
board  the  tug  and  ship  in  tow  do  not  know  in 
what  direction  they  are  going,  it  is  negligence  on 
the  part  of  both  vessels  to  proceed ;  but  as  it  is 
the  duty  of  the  pilot  in  charge  to  g^ve  orders  to 
the  tug  to  stop  so  as  to  enable  the  ship  in  tow  to 
come  to  an  anchor,  the  neglect  on  the  part  of  the 
pilot  to  give  such  orders  is  contributory  negli« 
gence,  which  will  preclude  the  owners  of  the 
sailing  ship  from  recovering  against  the  owner  of 
the  steam-tug  for  negligently  running  the  sailing 
ship  ashore  by  proceeding  during  the  fog.   lb. 

It  is  a  want  of  due  caution  to  move,  by  means 
of  a  steam-tug,  a  ship  from  one  dock  to  another 
at  night  time  ;  under  such  circumstances,  a  pilot 
on  board  the  ship  being  towed  has  no  such 
charge  or  control  over  her  movements  as  to  ex- 
culpate the  owners.     Tlie  BoruMia,  Swabey,  94. 

Duty  with  regard  to  Tow-rope,  ftc] — It  is  the 
duty  of  a  ship  towed  by  another  to  follow  exactly 
all'her  manoeuvres.  The  Jane  Bacon,  27  W.  R.  35. 

When  a  ship  is  being  towed  in  a  sea  whore 
other  vessels  are  likely  to  be  met,  it  is  her  duty 
to  have  the  means  of  immediately  slipping  or 
cutting  the  tow-rope.    lb. 

It  is  the  duty  of  a  ship  towing  another  to  keep 
a  look-out  for  both.    iS, 

A  sailing  vessel  in  danger  from  a  steamship 
towing  another  vessel  should  do  what  she  can  to 
prevent  an  accident,  though  the  fault  is  entirely 
that  of  the  other  ship.    lb. 

Under  inppoied  CompnlsioiL  of  Foreign  Orders.] 

— The  Ticonderoga,  under  charterparty  to  the 
French  government,  was  towed  by  a  steamer 
athwart  the  hawse  of  the  Melampus.  The  Ticon- 
deroga alleged  that  she  was  not  liable  for  the 
damage  done,  as  her  charterparty  obliged  her  to 
obey  orders,  and  put  herself  in  tow  of  the 
steamer : — Held,  that  such  obligation  was  no 
compulsion,  so.  as  to  lay  the  ground  for  exemp- 
tion from  liability  for  damage  done  ;  as  it  arose 
from  a  voluntary  stipulation  entered  into  by  the 
(iwners  themselves.  The  Ticonderoga,  Swabey, 
215. 

Tag  Hove-to  in  Fairway.] — ^A  steam-tug  hove- 
to  during  fine  weather  in  a  fairway  and  waiting 
for  employment,  is  bound  to  keep  out  of  the  way 
of  sailing  ships  using  the  fairway.  The  Jennie 
S,  Barker,  The  SpindHft,  4  L.  R.,  Adm.  456  ;  44 
I..  J.,  Adm.  20  ;  33  L.  T.  318. 


LiglLts--4Sailing  Vetiel  Towing  Another.]— 
A  brigantine  with  a  cutter  towing  astern  came 
into  collision  with  another  brigantine,  in  the 
Bristol  Channel,  after  dark.  £>th  brigantines 
had  the  regulation  side-lights  exhibited,  but  the 
cutter  had  only  a  white  light  exhibited  at  her 
masthead,  and  the  brigantine  towing  the  cutter 
was  sailing  close-hauled  on  the  starboard  tack, 
whilst  the  brigantine  which  came  into  collision 
with  her  was  going  free : — Held,  that  the  **  Regu* 
lations  for  Preventing  Collisions  at  Sea''  had 
been  infringed  by  the  cutter,  and  that  the  vessel 
towing  her  was  to  be  deemed  in  fault  for  the 
collision  by  virtue  of  the  provisions  of  the  17  th 
section  of  the  Merchant  Shipping  Act,  1873. 
The  Mary  Iloumell,  4  Adm,  D.  204 ;  48  L.  J., 
Adm.  54  ;  40  L.  T.  368. 

Claim  to  Indemnity  by  the  Owners  of  Defen- 
dant's Votael  against  Owners  of  the  Tog  towing 
the  VesMl.] — In  an  action  of  damage  between 
two  vessels,  the  court  has  jurisdiction,  under 
Ord.  XVI.,  to  determine  whether  or  not  the  de- 
fendants' vessel  is  entitled  to  indemnity  against 
a  tug  by  which  she  was  being  towed  at  the  time 
of  the  collision.  A  collision  took  place  between 
the  vessels  S.  and  C.  The  C.  at  the  time  was 
being  towed  by  a  tug.  The  owners  of  the  S. 
instituted  an  action  of  damage  against  the  C, 
and  alleged  in  their  statement  of  claim  that  the 
collision  was  caused  by  the  negligence  of  the  C. 
and  her  tug,  or  of  one  of  them.  The  owners  of 
the  C.  obtained  leave  to  issue  a  notice  to  the  tug 
that  they  claimed  to  be  entitled  to  Indemnity, 
and  the  court  made  an  order  that  the  owners  of 
the  tug  be  at  liberty  to  appear  and  defend,  being 
bound  by  any  decision  the  court  might  come  to 
as  to  the  cause  of  the  collision.  At  the  hearing 
the  owners  of  the  tug  appeared,  but  the  defen- 
dants did  not,  and  the  court  pronounced  that  the 
C.  was  alone  to  blame  for  the  collision,  and  that 
her  owners  were  not  entitled  to  indemnity  over 
against  the  owners  of  the  tug : — Held,  on  motion 
on  behalf  of  the  owners  of  the  C.  to  rescind  so 
much  of  the  judgement  as  pronounced  that  the 
owners  of  the  C.  were  not  entitled  to  indemnity, 
that  the  court  had  not  exceeded  its  jurisdiction. 
Tlie  Oartsburn,  5  Adm.  D.  35 ;  49  L.  J.,  Adm,  14. 
But  this  portion  of  the  judgment  was  struck  out 
on  appeal,  5  Adm.  D.  59  ;  41  L,  T.  710  :  28 
W,  R.  378— C.  A, 


J.  Veaselfl  Entering  or  Leaving  Dock. 

When  a  vessel  enters  docks  with  the  permis- 
sion and  under  the  general  directions  of  the 
dock-master,  and  within  the  space  over  which 
his  authority  by  statute  extends,  they  who  are 
on  board  of  her  are  bound  to  use  diligence  and 
care  to  carry  out  the  directions  of  the  dock- 
master  in  such  a  manner  as  to  avoid  doins; 
damage  to  other  vessels.  The  Cynthia,  2  Adm.  D. 
52  ;  46  L.  J.,  Adm.  58  ;  36  L.  T.  184. 

A  steamship,  under  the  directions  of  the  dock- 
master,  and  within  the  limits  of  his  jurisdiction, 
when  entering  the  St.  Katharine  docks,  came 
into  collision  with  two  barges,  and  drove  them 
against  a  steamship  lying  alongside  the  wharf, 
which  steamship  crossed  a  skiff  and  sunk  it.  In 
the  City  of  London  Court,  where  a  cause  of 
damage  was  instituted,  it  was  found  by  the 
judge  as  a  fact  that  the  steamship  was  not  liable 
for  the  damage  to  the  skiff,  because  she  was 
bound  by  statute  to  obey  the  dock-master,  and 
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could  not  do  anything  but  under  his  orders.  The 
owner  of  the  skiff  appealed,  and  the  court  held 
that  the  master  contributed  to  the  damage  by 
negligence  in  carrying  out  the  orders  of  the  dock- 
master,  and  therefore  that  the  steamship  was 
liable  for  the  damages  proceeded  for.    lb. 

A  vessel  leaving  dock  with  a  pilot  on  board, 
and  within  the  space  over  which  the  dock- 
master's  authority  extends  by  statute,  is  respon- 
sible for  damage  resulting  from  the  use  of  a  tug 
of  insufficient  power  by  her  master,  even  when 
such  tug  is  in  the  general  employment  of  the 
dock  company,  there  being  no  obligation  on  the 
dock  company  to  supply  a  tug.  Tlie  Belgic^  35 
L.  T.  929— C.  A. 

It  is  a  want  of  due  caution  to  move,  by  means 
of  a  steam-tug,  a  ship  from  one  dock  to  another 
at  night  time  ;  under  such  circumstances,  a 
pilot  on  board  the  ship  being  towed  has  no  such 
charge  or  control  over  her  movements  as  to  ex- 
culpate the  owners.    The  Boru^sia,  Swabey,  94. 

k.  Vessels  Koored,  Anchored,  or  AfiTound. 

VeiMl  Moored.] — During  a  very  violent  gale  a 
brig  adrift  in  the  Tyne  drove  down  on  a  steamer 
which  was  lying  properly  moored  to  mooring- 
buoys  placed  there  by  the  harbour  authorities. 
On  the  brig  striking  the  steamer,  the  ring  of  one 
of  the  buoys  was  carried  away,  and  the  steamer 
got  adrift  and  drove  down  the  river,  and  xilti- 
mately  came  in  contact  with  and  did  damage  to 
a  barque,  whose  owners  instituted  a  cause  of 
damage  against  the  steamer  in  the  county  court, 
to  recover  for  the  damage  done  to  their  vessel  by 
the  steamer.  At  the  hearing  it  was  proved  that 
the  chain  cables  of  the  steamer  had  been  unbent 
at  the  time  she  got  adrift,  and  that  no  look-out 
had  previously  been  kept  on  deck,  though  it  was 
kno^oi  that  the  weather  was  getting  worse  : — 
Held,  that  a  defence  of  inevitable  accident,  set 
up  by  the  owners  of  the  steamer,  was  not  sus- 
tained, and  that  the  steamer  was  alone  to  blame 
for  the  collision.  The  Pladda,  2  Adm.  D.  34  ; 
46  L.  J.,  Adm.  61. 


In  Port.] — ^A  vessel  in  port  was  moored 


to  a  buoy,  the  use  of  which  was  sanctioned  by 
the  authorities,  and,  a  storm  being  expected,  she 
also  had  her  anchor  ready  to  drop.  The  mooring 
buoy  broke  and  the  vessel  drifted,  bhe  at- 
tempted to  cast  anchor,  but  was  prevented  by 
inevitable  accident.  She  came  into  collision 
with  another  vessel  which  was  properly  moored : 
— Held,  that  the  first  vessel  had  not  contributed 
by  negligence  to  the  collision.  Doicard  v.  Lind- 
say, The  William  Lindsay,  5  L.  R.,  P.  C.  338. 

When  the  authorities  oi  a  port  permit  vessels 
to  moor,  take  in  and  dischai'ge  cargo  at  a  certain 
buoy,  it  must  be  assumed  that  they  sanction  the 
use  of  the  buoy  and  treat  it  as  a  proper  and  suffi- 
cient mooring-place.    Ih. 

A  yacht  was  intrusted  to  yachting  agents  for 
sale,  and,  by  their  servants,  moored  in  the  winter 
season  without  striking  her  top  gear,  whereby, 
on  a  gale  occurring,  the  yacht  drifted  and  fouled 
another  yacht : — Held,  that  she  was  liable  in  a 
proceeding  in  rem  in  the  Ck)urt  of  Admiralty. 
The  Ruby  Queen,  Lush.  266. 

Improper  Moorings.] — A  clipper-built  ship  has 
no  right  to  place  herself  in  such  a  berth  as 
would  make  it  inevitable  that  she  must  take  the 
ground  on  an  ebb  tide,  to  the  probable  risk  of 


other  vessels  moored  in  the  vicinity.  The  Indian 
V.  The  Jessie,  12  L.  T.  586. 

Where  two  ships  come  into  collision,  and  the 
main  allegations  to  be  sustained  or  disproved  are, 
that  the  collision  occurred  through  one  of  the 
ships  being  inoproperly  moored,  or  from  her 
having  an  insufficient  or  improper  look-out,  the 
burden  of  proof  (or,  rather,  of  disproving  such 
allegations)  lies  upon  the  ship  so  accused.  The 
John  Barley  v.  Tiie  William  Tell,  13  L.  T. 
413. 

The  proximate  cause  of  collision  was  the  break- 
ing of  a  steamer's  port  cable  while  mooring : — 
Held,  that  the  steamer  was  to  blame,  for  if  she 
had  not  delayed  taking  measures  for  mooring 
till  so  late  at  night,  the  collision  would  not  have 
been  inevitable.  The  Egyptian,  1  Moore,  P.  C.  C, 
N.  S.  373  ;  9  Jur.,  N.  S.  1169  ;  8  L.  T.  776. 

Vessel  A^ronnd.] — When  a  steamer  coming  up 
a  river  during  a  nigh  spring  tide  and  late  at 
night,  after  passing  a  schooner  also  coming  up 
the  river,  took  the  ground,  and  whilst  aground 
was  subsequently  run  into  by  the  schooner : — 
Held,  that  even  assuming  the  steamer  to  have 
been  300  yards  ahead  when  she  grounded,  it  was 
not  the  duty  of  the  schooner,  under  the  circum- 
stances, to  have  dropped  her  anchor,  with  the 
view  of  avoiding  the  collision,  and  that  the 
steamer  was  solely  to  blame.  The  JSlizahetk, 
The  Adalia,  22  L.  T.  74. 


Abienoe  of  Crew.] — In   an  action  for 


the  negligence  of  the  defendant's  servants  in 
managing  a  barge  so  that  the  plaintifTs  barge 
was  run  down,  the  plaintiff  will  not  be  entitl^ 
to  recover  if  the  accident  could  have  been 
avoided,  but  for  the  negligence  of  the  plaintiff's 
own  men  in  not  being  aboard  his  baj^  at  the 
time  when  it  was  lying  in  a  dangerous  place. 
Leech  V.  Setoard,  4  C.  &  P.  106. 


Whilst  being  Towed.]  —  A  vessel  while 


being  towed  into  a  harbour  by  a  steam-tug,  got 
aground,  and  the  defendant's  vessel,  which  was 
being  towed  in  at  the  same  time  by  the  same 
tug,  astern  of  the  plaintiff's  vessel,  without  any 
active  default  on  the  defendant's  part,  strack 
and  damaged  the  plaintiff's  vessel : — Held,  no 
evidence  of  negligence  for  which  the  defendant 
was  liable.  Harr-is  v.  Anderson,  14  C.  B.,  N.  S. 
499. 

Position  of  Vessels  in  Bivers  at  Vight- 
time.] — By  the  general  maritime  law  those  in 
charge  of  a  vessel  aground  at  night  in  the  fair- 
way of  a  navigable  chamiel  are  bound  to  take 
proper  means  to  warn  others  of  her  position. 
The  Industry,  3  L.  R.,  Adm.  303  ;  40  L.  J..  Adm. 
26  ;  24  L.  T.  446  ;  19  W.  R.  728. 

Anchoring.] — The  proximate  cause  of  a  col- 
lision was  the  breaking  of  the  cable  of  a  vessel 
as  she  was  taking  steps  for  the  purpose  of  moor- 
ing for  the  night.  The  vessel  was  secured  by  the 
cable  to  a  single  anchor  : — Held,  that  tiie  vessel 
was  to  blame  for  placing  hei'self  at  single  anchor 
in  a  position  where,  S  the  slightest  accident 
arose  to  interrupt  or  embarrass  a  manoeuvre,  it 
was  almost  impossible  to  avoid  a  collision.  The 
Egyptian,  1  Moore,  P.  C.  0.,  N.  S.  373;  9  Jur., 
N.  8.  1159;  8L.  T.776. 

Vessels  A.  and  B.  coming  into  collision  while 
B.  is  at  anchor,  the  burden  of  proof  is  upon  A. 
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to  account  for  the  collision,  and  the  burden  is  ;  ship  to  give  notice  to  the  other  ship ;   but  if 

not  shifted  by  the  fact  that  at  such  time  A.    "-^ — * *-' "  ' ^  ^^^ 

was  drifting  in  consequence  of  aprior  collision. 
77te  AniMpolfs,  5  L.  T.  326  ;  S.  P.,  The  George 
Arkle,  4  L.  T.  290. 


LiglLts  on  Veiaeli  Ancliored.]— iSSr^  Lights, 
a7ite,  col  1541. 

L  Fonl  Bearth. 

Liabilitief  and  Duties.] — If  one  ship  has  given 
another  a  foul  berth,  the  owners  ot  the  ship 
giving  the  foul  berth  have  no  right  to  demand 
that  extraordinary  precaution  should  be  taken 
on  board  the  other  ship  to  avoid  a  collision. 
Thf  Virid,  42  L.  J.,  Adm.  57  ;  29  L.  T.  375. 

The  Victor  gave  the  Vivid  a  foul  berth,  and 
the  Vivid,  in  svringing,  came  into  collision  with 
and  damaged  the  Victor.  The  usual  and  ordi- 
nary precautions  had  been  taken  on  board  the 
Vivid  : — Held,  that  the  Vivid  was  not  answer- 
able for  the  collision.    lb. 

The  W.  A.  in  charge  of  a  pilot  came  to  anchor 
in  the  Mersey,  and  gave  the  B.  T.  a  foul  berth. 
Various  remonstrances  were  from  time  to  time 
made  by  those  on  board  the  B.  T.,  and  after  a  few 
days  the  vessels,  in  swinging  to  the  tide,  came 
into  collision : — Held,  that  the  owners  of  the 
W.  A.  were  liable.  The  Wobvm  Abbey ,  38 
L.  J.,  Adm.  28  ;  20  L.  T.  621. 

One  ship  brought  up  during  a  gale  in  a  &iir 
lx;rth  in  the  Downs,  and  another  ship  coming 
up,  anchored  within  a  cable's  length  of  her, 
riding  at  one  anchor.  The  gale  increasing, 
drove  both  ships  from  their  anchors,  when  the 
last  ship  came  into  collision  with  the  first  ship, 
so  that  the  first  ship  had  to  be  taken  to  the 
roads  in  a  sinking  state  and  beached : — Held, 
that  the  ship  last  coming  up  was  solely  liable  for 
the  collision,  from  having  given  the  first  ship  a 
foul  berth  in  riding  so  close  to  her  at  single 
anchor.  Thi'  Maggie  Armstrong  v.  The  Blue 
Bell,  14  L.  T.  340. 

B.  took  up  a  berth  in  the  Tyne,  with  the  view 
of  discharging  cargo.  C.  took  up  a  berth  close 
alongside,  and,  as  the  tide  fell,  heeled  over  upon 
B.,  and  damaged  her  : — Held,  that  C.  was  respon- 
sible for  tbe  damage  so  received  by  B.  The 
Lidskjalf,  Swabcy,  117. 

m.  OarryinfiT  Sams  or  oth«r  DanfferoTis 
Instruments. 

Liabilities  and  Ihitiei.] — When  a  ship  carries 
a  latent  instrument  dangerous  to  others,  those 
who  have  control  of  it  are  bound  to  take  all 
reasonable  precautions  that  it  shall  not  cause 
damage  to  others.  II,  M.  S,  BellerophoTty  44 
L.  J.,  Adm.  7  ;  32  L.  T.  412. 

Where  one  of  the  Queen's  ships  carries  under 
her  bows  below  water  a  ram,  not  ordinarily 
dangerous  to  vessels  navigating  the  seas,  but 
dangerous  to  vessels  coming  in  contact  with  it, 
and  the  officer  in  charge  of  the  ship  has,  under 
the  circumstances,  reasonable  ground  for  sup- 
]x>sing  that  the  ram  will  occasion  damage  to 
another  (friendly)  ship,  and  has  reasonable 
means  and  opportunity  of  warning  the  other 
ship  of  the  danger  so  as  to  enable  her  to  avoid 
it,  although  the  other  ship  has  in  the  first  in- 
stance been  guilty  of  negligence,  whereby  she 
has  occasioned  the  necessity  for  giving  notice,  it 
is  the  duty  of  the  officer  in  charge  of  the  Queen's 
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there  is  no  reasonable  ground  for  apprehending 
danger,  and  no  reasonable  opportunity  forgiving 
the  notice,  there  is  no  obligation  to  give  the- 
notice.    lb. 

n.  LannohinfiT  Vessels. 

Liabilities  and  Duties.]— It  is  the  duty  of 
those  who  launch  a  vessel  to  do  so  with  the 
utmost  precaution,  and  to  give  such  notice  as  is 
reasonaole  and  sufficient  to  pi-event  injury  hap- 
pening to  other  vessels  from  the  launch,  and  the 
burden  of  proving  that  these  things  have  been 
done  lies  upon  them.  What  is  reasonable  and 
sufficient  notice  depends  upon  local  circum^ 
8t.inces ;  the  size  and  breadth  of  the  river  or 
waters  in  which  the  launch  takes  place,  the 
amount  of  shipping,  and  other  like  matters. 
The  Glengarry,  43  L.  J.,  Adm.  37  ;  30  L.  T.  341. 

When  in  launching  a  vessel  in  a  river  the 
usual  precautions  taken  in  that  river  have  been- 
taken,  and  the  usual  general  notice  that  the 
launch  was  about  to  take  place  has  been  given^ 
the  persons  having  charge  of  the  launch  have 
performed  all  they  are  required  to  do  by  law, 
and  no  specific  notice  of  the  exact  moment  of 
the  launch  is  required.    lb, 

A  tug  steamer,  when  being  launched  in  the 
River  Tyne,  ran  stem  foremost  into  the  starboard 
side  of  a  steamer  passing  down  the  river,  and 
negligently  being  at  that  place:  —  Held,  not- 
withstanding the  steamer's  negligence,  the  tug. 
might,  by  ordinary  care,  such  as  giving  a  signal' 
before  launching,  have  avoided  the  consequences- 
of  such  negligence,  and  therefore,  bDth  being  to 
blame,  half  the  damage  only  was  payable  by  the 
tug.     77w»  United  States,  12  L.  T.  33— P.  C. 

A  river,  being  a  public  thoroughfare,  must,  as 
a  rule,  be  kept  open  and  free  from  danger  for  all 
ships  navigating  thereon.  The  Vianna,  Swabey^ 
406. 

On  the  occasion  of  a  ship's  launch,  those  in^ 
charge  of  the  launch  are  bound  to  give  the  cus-- 
tomary  notice ;  if  there  is  no  custom,  then 
reasonable  notice.    lb. 

A  party  launching  must  prove  that  such  notice 
was  given.    lb. 

Vessels  navigating  a  river  are  bound  to  ob- 
serve reasonable  signals  of  an  intended  launch. 
lb. 


Custom  in  the  Kersey.]— Li  the  River 


Mersey,  to  give  notice  of  a  launch  taking  place, 
it  is  customary  to  have  the  ship  dressed  in  flags 
for  an  hour  or  more  before  high  water  (about 
which  time  the  launch  takes  place)  ;  to  have- 
tugs,  one  at  least  also  dressed  in  flags,  plying 
ahout  some  time  before  the  launch  in  front  of 
the  yard  where  the  ship  is  lying ;  and  there  are- 
usually  a  number  of  small  boats  lying  off  ready 
to  pick  up  timber  when  the  ship  comes  away.. 
The  Glengarry,  supra. 

When  a  vessel  is  launched  in  a  river,  the  law 
casts  ui)on  the  persons  in  charge  of  the  launchi 
the  obligation  of  conducting  the  launching' 
operations  with  the  utmost  precautions,  and  of 
giving  such  notice  as  is  reasonable  and  sufficient 
to  prevent  any  injury  to  passing  vessels.  The 
Andalusia n,  2  Adm.  D.  231  ;  46  L.  J.,  Adm.  77. 

The  Angerona  proceeding  down  river  in  tow 
of  a  tug,  came  into  collision  with  the  Andalu- 
sian,  which  was  being  launched  from  a  ship- 
building yard.    The  yard  h:\d  not  been  in  use; 
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for  some  lime.  The  Andalusian  was  properly 
decorated,  but  gave  no  other  warning  to  vessels 
passing  during  the  launch  : — Held,  that  the 
Andalusian  was  alone  to  blame.     lb. 

Persons  in  charge  of  a  launch  are  bound  to 
take  the  utmost  precautions  to  avoid  injury  to 
passing  vessels,  such  precautions  being  in  the 
<:ircumstances  no  more  than  arc  reasonable.  It  is 
their  duty  to  have  a  tug  in  attendance  on  a 
launch  in  the  Mersey,  decorated  so  as  to  indicate 
that  a  launch  is  imminent,  and  if  necessary  to 
warn  approaching  vessels.  7'he  George  Rnjter 
'  or  Steanuhip  Jh-ntinck  Company  v.  Potter^  8 
Adm.  D.  119  :  52  L.  J.,  Adm.  69 ;  49  L.  T.  185  ; 
31  W.  R.  953. 

A  vessel  in  the  Mersey  was  warned  out  of  the 
way  on  the  occasion  of  a  launch ;  but  though 
the  pilot  on  board  was  aware  of  the  approaching 
launch  he  delayed  moving  his  vessel.  The  launch 
was  postponed  as  long  a  time  as  was  prudent, 
took  place,  and  sank  the  vessel : — Held,  that  the 
owners  of  the  vessel  had  taken  every  possible 
precaution,  and  were  not  to  blame.  Tlw  Cacha- 
potfl,  7  Adm.  D.  217  ;  46  L.  T.  171  ;  4  Asp.  M.  C. 
-502. 

o.  In  the  Thames. 

Kavigation  of  the  Thames.^ — It  is  the  general 
practice  for  steam  vessels  going  down  the  River 
Thames  to  keep  on  the  north  side.  If,  therefore, 
a  vessel  rounding  a  bend  on  the  north  side,  under 
a  port  helm,  on  her  way  up  the  river,  sees  the 
red  light  of  one  rounding  the  same  bend  on  her 
way  down,  over  her  starboard  bow,  and  nearer 
the  north  side  than  she  is  herself,  she  is  not  jus- 
tified in  supposing  that  the  vessel  coming  down 
will  cross  her  north,  and  pass  her  on  her  port 
side.  Jfalcomsmi  v.  General  Steam  Xarigation 
Company^  TJie  Ranger  and  TIw  Cohgne,  4  L.  R., 
P.  C.  619  ;  27  L.  T.  769  ;  21  W.  R.  273  ;  9  Moore, 
P.  C.  C,  N.  S.  362. 

Vessels,  under  these  circumstances,  are  not 
•crossing  vessels  within  the  meaning  of  the  14th 
.article  of  the  steering  and  sailing  rules.    Ih, 

When  a  steamer  is  going  up  Greenwich  Reach, 
an  I  sights,  two  points  on  her  starboard  bow,  the 
red  lights  of  another  steamer  coming  down  the 
i-each  along  the  north  shore,  the  vessel  going  up 
being  farther  to  the  southward  of  the  channel 
than  the  vessel  coming  down,  the  two  vessels 
Ai-e  not  to  be  considered  as  crossing  vessels, 
within  the  meaning  of  Art.  14  of  the  Regulations 
for  Preventing  Collisions  at  Sea.  The  vessel 
going  up  the  river  has  no  right  to  suppose  that 
the  vessel  coming  down  is  crossing  from  one  side 
of  the  river  to  the  other,  but  is  bound  to  8upi)0se 
that  the  vessel  coming  down  the  river  will,  in 
flccoixlanoe  with  the  practice  of  the  river  and  her 
consequent  right,  keep  along  the  north  shore. 
The  vessel  going  up  should  keep  to  the  south- 
wanl  of  the  vessel  going  down  ;  and  if  the 
former  ports,  so  as  to  attempt  to  pass  to  the 
northward  of  the  vessel  coming  down,  and  so 
brings  about  a  collision,  she  is  alone  to  blame. 
Jh.  See  also  General  Steam  Xarigation  Com- 
pany V.  Iledlcy,  The  Veloeity,  3  L.  R.,  P.  C.  44  ; 
39  L.  J.,  Adm.  20  ;  21  L.  T.  686 ;  18  W.  R.  264 ; 
4  Moore,  P.  C.  C,  N.  S.  263. 

An  allegation  in  a  petition  that  the  vessel  pro- 
•ceeded  against  in  a  collision  cause  was  "  con- 
siderably farther  out  to  the  north  side  of  the 
river  than"  the  other  vessel,  and  improperly 
ported,  and  so  brought  about  a  collision,  is  suffi- 
ciently provcil.  to  entitle  the  owners  of  the  vessel 


making  the  allegation  to  recover,  by  shewing 
that  the  vessel  proceeded  against  was  farther 
over  to  the  south  side  of  the  river  than  the  other, 
and  improperly  ported.  The  word  "consider- 
ably "  need  not  be  proved  to  the  full  extent.  lb. 
When  a  sailing  vessel  is  beating  up  the  River 
Thames  on  a  flood  tide  against  the  wind,  and  h&^ 
gone  over  towards  the  south  shore  to  the  edge  of 
the  tide,  and  as  near  to  that  shore  as  she  can 
safely  go,  so  as  to  avoid  collision  with  vessels  at 
anchor  on  the  south  side  of  the  river,  she  is  en- 
titled to  go  about  without  warning  vessels  of  her 
intention,  and  a  steamer  coming  up  astern  of  her 
ought  to  know  from  her  position  and  the  state  of 
her  sails  that  she  is  going  about,  and  is  bound 
to  take  measures  by  stopping  or  otherwise,  to 
avoid  a  collision,     the  Palatine,  27  L.  T.  631. 

Steamihipi.] — A  steamship  navigating  the 
Thames  against  the  tide  is  bound  to  obey  rule 
23  of  the  Thames  Conservancy  Rules,  1880,  and 
on  approaching  one  of  the  points  there  named, 
to  wait  until  vessels  then  approaching  it  with 
the  tide  have  passed  her.  Whether  vessels  arc 
also  to  observe  rule  22,  and  pass  port-side  to 
port-side,  depends  on  whether  the  vessel  navi- 
gating against  the  tide  is  close  to  the  shore  when 
waiting  for  the  one  coming  down  with  the  tide 
to  pass  her,  or  so  far  out  as  to  allow  the  latter 
to  pass  port-side  to  |)ort-8ide.  The  expression 
"  passed  clear  "  in  rule  23,  means  "  passed  clear 
of  the  waiting  ship."  Semble,  where  the  point 
to  be  passed  is  on  the  north  side  of  the  river 
with  a  flood  tide,  or  on  the  south  side  with  an 
ebb  tide,  if  the  vessel  navigating  with  the  tide 
has  her  green  light  open  when  ahead  of  the 
vessel  waiting,  the  23rd  rule  alone  applies,  and 
the  vessels  will  pass  clear  starboard  to  starboanl ; 
otherwise  both  rules  apply.  Steamships  round- 
ing a  point  in  the  River  Thames  are  not  bound 
to  stop  or  reverse  engines  because  at  one  moment 
they  are  approaching  a  vessel  coming  in  the 
opposite  direction  where  there  is  no  risk  of  col- 
lision if  both  vessels  keep  the  curvilinear  course 
they  are  then  on.  77ie  Libra,  6  Adm.  D.  139  ; 
45  L.  T.  161  ;  4  Asp.  M.  C.  429. 

A  steamship,  the  C.  S.,  left  the  South- West 
India  Docks  nearly  o]jposite  the  curve  of  Black- 
wall  Point,  and  proceeded  down  sti^am  at  easy 
speed  against  a  flood  tide.  In  a  few  minutes,  as 
she  was  about  to  round  Blackwall  Point,  she 
perceived  the  steamship  M.  in  Bugsby's  Reach, 
and  preparing  to  round  the  point ;  the  C.  S. 
stopped  and  reversed  her  engines,  but  a  collision 
between  the  C.  S.  and  the  M.  took  place  : — Held, 
that  rule  23  of  the  Thames  rules  did  not  apply, 
under  the  circumstances,  to  the  C.  S.  7%/?  Libra 
(6  P.  D.  139)  explained.  The  Margaret,  8  Adm. 
D.  126  ;  52  L.  J.,  Adm.  65  ;  49  L.  T.  332  ;  31 
W.  R.  843.  Varied,  9  Adm.  D.  47 ;  53  L.  J., 
Adm.  17— C.  A. 

A  steam  vessel  was  proceeding  down  the  River 
Thames,  close  to  the  Surrey  shore,  under  the 
management  of  a  licensed  pilot,  when  she  came 
into  collision  with  a  barge  which  was  sailing  up 
the  river  : — Held,  that  according  to  the  real 
meaning  of  14  &  15  Vict.  c.  79,  s.  27,  and  17  &  18 
Vict.  c.  104,  ss.  296,  297,  it  was  the  duty  of  the 
pilot  to  have  kept  the  steam  vessel  to  the  starboard 
side  of,  but  within,  the  faii-way  or  mid-channel, 
and  when  he  saw  the  risk  of  collision,  to  port 
her  helm,  so  as  to  pass  on  the  port  side  of  the 
barge.  Smith  v.  Vets,  2  H,  &  N.  97  ;  26  L.  .J., 
Ex.  233. 
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Difference  between  Bnlei  for  Biver  and  Sea.] 
— Obaervations  on  the  difference  of  the  rules  for 
the  navigation  of  a  river  and  those  for  prevent- 
ing collisions  at  sea.  The  Odessa^  46  L.  T.  77  ; 
4  Asp.  M.  C.  493— C.  A. 

Steamahipi  Meeting — Oppoiite  Birectioni.] — 

Whether  "  two  steam- vessels  proceeding  in  oppo- 
^site  directions,  the  one  up  and  the  other  down  the 
River  Thames,  are  approaching  one  another  so  as 
-to  involve  risk  of  collision,"  is  in  all  cases  a  ques- 
tion of  fact  for  the  court,  and  is  not  subject  to 
>the  same  interpretation  as  that  given  by  Art. 
15  of  the  Regulations  for  Preventing  Collisions 
at  Sea  for  vessels  meeting  end  on  or  nearly  end 
on.  When  two  steam- vessels  are  procecling  in 
such  directions  that  their  respective  courses  if 
continued  will  bring  them  so  near  each  other  as 
to  cause  a  risk  of  collision,  rule  22  of  the 
Thames  Conservancy  Rules  is  imperative,  and 
both  vessels  must  so  manoeuvre  as  to  pass  port- 
side  to  port-side.    Ih. 

Semble,  when  two  steam-vessels  are  proceeding 
-one  up  and  the  other  down  the  river,  and  their 
green  lights  only  in  sight  each  to  each,  and 
bearing  one  point  on  each  other's  starboard  bows 
at  a  distance  of  a  quarter  of  a  mile,  they  are  ap- 
proaching so  as  to  involve  risk  of  collision,  and 
are  both  bound  to  port  their  helms  to  pass  port- 
side  to  port-side.    lb. 

Semble,  if  each  had  the  other's  green  light 
three  points  on  the  starboard  bow,  they  would 
not  be  approaching  so  as  to  involve  risk  of  coUi- 
•sion.  /t.  See  also  TJic  E»k  and  The  Xiord, 
antCf  coL  1561. 

Sunken  Vessel— Vessel  Sunk  by  Collision  for 
whicb  her  Owner  alone  to  Blame— Warning  to 
Harbonr-maiter.] — The  D.,  in  consequence  of 
the  sole  default  of  her  master  and  crew,  had 
sunk  in  the  Thames,  and  had  become  a  wreck 
^obstructing  the  navigation  of  the  river.  Her 
imate  sont  a  message  to  the  harbour-master  at 
G.  to  inform  him  of  the  accident,  who  said  that 
he  would  cause  the  wreck  to  be  lighted.  A  few 
hours  afterwards,  the  wreck  not  having  been 
lighted,  a  vessel,  without  any  fault  on  the  part 
•of  those  on  board  her,  came  into  collision  with 
4he  wreck  and  sustained  damage.  An  action  of 
•damage  having  been  instituted  on  behalf  of  the 
owner  of  the  damaged  vessel  against  the  owners 
of  the  D.,  the  judge  at  the  trial  refused  to  admit 
the  evidence  shewing  that  the  mate  of  the  D. 
bad  sent  a  message  to  the  harbour-master,  and 
that  the  latter  had  promised  to  light  the  wreck  : 
— Held,  that  the  evidence  was  wrongly  rejected, 
that  the  collision  had  not  been  caused  by  the 
negligence  of  the  owners  of  the  wreck,  and  that 
they  were  not  liable  for  the  damage  done.  The 
Dauglof,  7  Adm.  D.  151  ;  51  L.  J.,  Adm.  89  ; 
47  L.  T.  502  ;  5  Asp.  M.  C.  15— C.  A.  Reversing 
50  W.  R.  692. 

Collision  in  Dock  in  London.] — The  county 
court  has  jurisdiction  under  the  Admiralty  Court 
Act,  1861,  s.  7,  to  hear  such  a  case.  Ileff.  v.  City 
of  London  Court,  8  Q.  B.  D.  609  ;  61  L.  J.,  Q.  B. 
305  ;  30  W,  R.  566. 

Crofsing  Ships  in  the  Thames. ]— When  pne  of 
two  steamers  in  the  Thames  was  steering  parallel 
to  the  shore  and  the  other  was  steering  in  an 
oblique  course  across  the  stream  : — Held,  that 
.they  were  crossing  vessels,  sj  that  under  the 


29th  of  the  Rules  of  1872  for  the  navigation  of 
the  Thames,  the  one  which  had  the  other  on  her 
own  starboard  was  bound  to  keep  out  of  the  way 
of  the  other.    The  Oceano,  3  Adm.  D.  60 — C.  A. 

VeiieU  Towed  by  Steam  in  the  Thamee.] — 

No.  4  of  the  bye-laws  of  the  Thames  Conserva- 
tors, July,  1877,  is  as  follows  : — "  Above  and  to 
the  westward  of  Albert  Bridge  at  Chelsea,  six 
vessels  and  no  more  may  be  towed  together  in  a 
single  line  at  one  time,  and  the  distance  between 
any  two  of  the  vessels  shall  not  exceed  fifty 
feet :  '* — Held,  that  the  towing  of  eight  barges 
by  a  steam-tug,  the  first  four  being  in  a  single 
line,  and  the  last  four  two  abreast,  but  lashed 
closely  together,  was  an  infringement  of  the 
bye-law.     Oadney  v.  Rough,  40  L.  T.  258. 

Bargee  and  Ligbten  Bayigating  the  Tbamee.] 

— The  regulations  for  preventing  collisions  at 
sea  issued  under  the  Merchant  Shipping  Act, 
1862  (25  &  26  Vict  c.  63),  ss.  31,  32,  and  Order 
in  Council  of  the  9th  of  January,  1863,  do  not 
apply  to  a  ballast  lighter  which,  though  at  times 
navigated  under  sail,  never  goes  to  sea,  but  is 
wholly  employed  within  the  limits  of  the  juris- 
diction of  the  Thames  Conservancy.  Tlui  C.  S, 
ButUr,  4  L.  R.,  Adm.  238 ;  31  L.  T.  549 ;  23 
W.  R.  113. 

When  such  a  vessel  has  been  injured  in  a  colli- 
sion her  owners  will  not,  in  the  absence  of  any 
bye-law  of  the  conservators  of  the  Thames  pre- 
scribing lights  to  be  carried  by  her,  be  held  dis- 
entitled to  recover  damages  in  a  cause  of  colli- 
sion on  the  ground  that  she  contributed  to  the 
collision  by  being  under  way  before  suniise  with- 
out having  any  lights  exhibited.    Ih, 

Bnmb-barges.]  —  Dumb-barges  in  motion 
driving  vrith  the  tide  up  or  down  the  River 
Thames  at  night  are  not  bound  to  carry  lights. 
Tlie  Owen  Wallh,  4  L.  R.,  Adm.  175  ;  43  L.  J., 
Adm.  175  ;  33  L.  T.  41 ;  22  W.  R.  695. 

A  dumb-barge  coming  up  the  River  Thames  in 
a  flood-tide  may  keep  on  either  side  of  the  river, 
and  there  is  no  obligation  on  her  by  custom  or 
otherwise  to  keep  in  mid-channel.    lb. 

There  is  no  duty  on  a  dumb-barge  driving 
with  the  tide  in  the  Thames  to  keep  out  of  the 
way  of  a  steamship ;  but  it  is  the  duty  of  the 
steamship  to  keep  out  of  the  way  of  the  barge. 
Jb, 

When  a  collision  occnrs  between  a  dumb-barge 
without  lights  and  a  steamer  on  a  dark  night  in 
the  Thames,  there  is  no  presumption  of  law  that 
the  steamer  is  to  blame.  2'he  Swallow^  36  L.  T. 
231—0.  A. 


Damage  eaneed by  Ancbor banging  over  Bow.] 

— A  dumb-barge,  by  the  negligent  navigation  of 
those  in  charge  of  her,  was  suffered  to  come  into 
contact  with  a  schooner  moored  to  a  mooring- 
buoy  in  the  River  Thames.  The  schooner  had 
her  anchor  hanging  over  her  bow  with  the  stock 
above  water,  contrary  to  the  Thames  bye-laws. 
The  anchor  made  a  hole  in  the  barge  and  caused 
damage  to  her  cargo.  But  for  the  improper 
position  of  the  anchor  neither  the  barge  nor  her 
cargo  would  have  received  any  damage.  In  an 
action  of  damage  by  the  owners  of  the  barge 
against  the  schooner  : — Held,  that  both  vessels 
were  to  blame,  and  that  therefore  the  owners  of 
the  barge  were  entitled  to  half  the  damage  sus- 
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tained.     The  Margaret,  6  Adm.  D.  76  ;  50  L.  J., 
Adm.  67  ;  44  L.  T.  291  ;  29  W.  R.  533— C.  A. 

p.  In  the  Kersey. 

LiglLti.] — Yeesels  at  anchor  in  the  Bea  ap- 
proaches to  the  River  Mersey  are  bound  by  37  & 
38  Vict.  c.  52,  s.  1,  to  exhibit  a  white  light  at  the 
main  or  mizcn  mast,  in  addition  to  the  white 
light  prescribed  by  25  &  26  Vict.  c.  63,  sched., 
Tftble  C,  art.  7,  and  a  vessel  omitting  to  exhibit 
such  additional  light  will,  where  the  omission 
may  have  caused  or  contributed  to  collision,  be 
held  to  blame  under  s.  17  of  the  36  &  37  Vict, 
c.  85.     The  Lady  Doicnthire,  39  L.  T.  236. 

LaTmehing  VeBself.] — In  the  River  Mersey,  to 
give  notice  of  a  launch  taking  place,  it  is 
customary  to  have  the  ship  dressed  in  flags  for 
an  hour  or  more  before  high  water  (about 
which  time  the  launch  takes  place) ;  to  have 
tugs,  one  at  least  also  dressed  in  flags,  plying 
about  some  time  before  the  launch  in  front  of  the 
yard  where  the  ship  is  lying.  When  in  launching 
a  vessel  the  usual  precautions  and  the  usual 
general  notice  have  been  given,  the  persons  in 
charge  of  the  launch  have  done  all  they  are 
required  to  do  by  law.  Tlie  Glengarry,  43  L.  J., 
Adm.  37;  30L.T.  341. 

When  a  vessel  is  launched  in  a  river,  the  law 
casts  upon  the  persons  in  charge  of  the  launch 
the  obligation  of  conducting  the  launching  opera- 
tions with  the  utmost  precautions,  and  of  giving 
such  notice  as  is  reasonable  and  suflScient  to 
prevent  any  injury  to  passing  vessels.  The 
Aiidalmian,  2  Adm.  D.  231 ;  46  L.  J.,  Adm.  77. 

The  Angerona,  proceeding  down  river  in  tow  of 
a  tug,  came  into  collision  with  the  Andalusian, 
which  was  being  launched  from  a  ship-building 
ynrd.  The  yard  had  not  been  in  use  for  some 
time.  The  Andalusian  was  properly  decorated, 
but  gave  no  other  warning  to  vessels  passing 
during  the  launch  : — Held,  that  the  Andalusian 
was  alone  to  blame.    Ih, 

Persons  in  charge  of  a  launch  are  bound  to 
take  the  utmost  precautions  to  avoid  injury  to 
passing  vessels,  such  precautions  being,  in  the 
circumstances,  no  more  than  reasonable.  It  is 
their  duty  to  have  a  tug  in  attendance  on  a 
launch  in  the  Mersey,  decorated  so  as  to  indicate 
that  a  launch  is  imminent,  and,  if  necessary,  to 
warn  approaching  vessels.  TJte  George  Ifoper 
or  Steamship  Bentinck  Company  v.  Potter,  8 
Adm.  D.  119  ;  62  L.  J.,  Adm.  69  :  49  L.  T.  185  ; 
31  W.  R.  953. 

Where  a  launch  was  about  to  take  place  in 
the  River  Mersey  at  high  water,  and  the  usual 
general  notice  had  been  given,  and  the  launch 
was  dressed  with  flags  and  all  usual  precautions 
taken,  and  in  due  time  before  the  launch  a  tug 
proceeded  to  a  vessel  lying  at  anchor  off  the 
place  wheixj  the  launch  was  about  to  take  place 
and  warned  her  thereof,  and  subsequently  in 
sufficient  time  offered  to  tow  her  out  of  the  way  ; 
but,  owing  to  the  conduct  of  those  on  board  the 
vessel  at  anchor,  whose  pilot  was  aware  before 
she  anchored  that  the  launch  was  about  to  take 
])lace,  that  vessel  was  still  in  the  way,  when  the 
launch,  which  was  delayed  as  long  as  it  was 
prudent  to  do  so,  took  place,  and  the  launch 
struck  the  vessel  and  sank  her  : — Held,  that  the 
owners  of  the  launch  had  taken  every  possible 
precaution  and  were  not  to  blame  for  the  coUi- 

n,  and  that  the  vessel  at  anchor  was  alone  to 


blame.  The  Caehaponl,  7  Adm.  D.  217  ;  46  L.  T. 
171  ;  4  Asp.  M.  C.  502. 

Semble,  a  vessel  at  anchor  in  the  track  of  a 
vessel  about  to  be  launched  is  bound  to  get  out 
of  the  way  of  the  launch  if  she  has  had  warning 
of  the  launch  in  due  time  and  facilities  for 
moving  out  of  the  way  in  time  (such  as  a  tug 
offering  and  being  ready  to  tow  her)  are  afforded 
by  those  in  charge  of  the  launch.    lb. 

Compnliory  Pilotage— Proceeding  to  8ea.l — 
When  a  vessel  leaves  a  dock  in  the  Mersey  on  her 
voyage  to  sea  and  receives  slight  injuries  to  a 
yard-arm,  necessitating  repairs,  and  in  con- 
sequence is  anchored  under  the  directions  of  the 
pilot  in  the  river,  intending  to  g^  to  sea  on  the 
next  day,  the  pilot  remaining  in  charge,  but  on 
the  next  morning  before  resuming  her  voyage 
and  whilst  still  at  anchor  she  gets  into  collision 
and  does  damage  to  another  vessel,  she  is  not 
"  proceeding  to  sea  "  w^ithin  the  meaning  of  the 
139th  section  of  the  Mersey  Docks  Act  Consolida- 
tion Act,  1858  (21  &  22  Vict.  c.  xcii.),  and  the 
pilot  is  not  in  charge  by  compulsion  of  law.    lb, 

4.   In  the  Tees. 

" Xazimnm  of  Speed  Six  KUei  per  Hour."] — 

The  22nd  clause  of  the  bye-laws  of  the  River  Tees, 
which  provides  that  no  steamship  shall  be  navi- 
gated on  any  part  of  the  River  Tees  at  a  higher 
rate  of  speed  than  six  miles  per  hour,  is  to  be 
construed  as  prohibiting  a  steamship  pi*occeding 
against  the  tide  being  navigated  at  a  greater 
speed  than  six  miles  per  hour  over  the  ground. 
ne  JR,  L.  AUton,  8  Adm.  D.  5  ;  48  L.  T.  469  ;  5 
Asp.  M.  0. 43— C.  A.    Reversing  30  W.  R.  707. 

r.    In  the  Tyne. 

Bye-Lawi  as  to  Kavigation.] — By  the  bye- 
laws  regulating  the  navigation  of  the  River 
l^ne  (clause  17),  all  vessels  proceeding  to  sea 
must  keep  to  the  south  side  of  mid-cbannel,  and 
(clause  20)  "  vessels  crossing  the  river  and  vessels 
turning  take  upon  themselves  the  responsibility 
of  doing  so  safely  with  reference  to  the  passing 
traffic."  Under  these  bye-laws  a  vessel  outwTird 
bound  coming  at  full  speed  out  of  the  Tyne  dock 
on  the  south  side  of  the  River  Tyne,  and  crossing 
the  river  to  the  north  side,  whether  intentionally, 
in  violation  of  clause  17,  or  unintentionally  by 
reason  of  the  force  of  the  tide,  is  bound  to  use  the 
utmost  caution  to  avoid  the  passing  traffic,  and 
to  contemplate  before  attempting  to  come  out 
any  contingencies,  such  as  tide,  stoppage  of  the 
traffic,  &c.,  which  may  arise,  and  she  should  only 
cross  if  it  can  be  done  without  risk  to  that  traffic  ; 
if  a  collision  occurs  by  want  of  such  caution,  the 
ship  will  be  responsible.  Tlic  Henry  Morton,  31 
L.  T.  859. 

Semble,  that  the  21  st  clause  of  the  bye-laws, 
providing  that  "  when  steam  vessels  are  proceed- 
ing in  the  same  direction,  but  with  unequal 
s})eed,  the  vessel  which  steams  slowest  shall, 
when  overtaken,"  take  certain  measures  to  allow 
the  overtaking  steamship  to  pass  ^er,  applies 
only  to  a  vessel  overtaking  and  passing  another 
actually  upon  the  same  course  with  itself.    lb. 

A  brig,  in  ballast,  coming  up  the  Tyne,  along 
the  south  shore,  came  into  collision  with  a  smack 
being  tugged  down  along  the  same  shore.  She 
pleaded,  in  defence,  a  custom  of  that  river  that 
vessels  in  ballast  should  come  along  the  south 
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£hoTe : — Held,  that  no  such  custom  could  be 
maintained  against  the  express  provisions  of  the 
17  &  18  Vict.  c.  104.  TJie  Hand  of  Providence, 
Swabey,  107. 

Lannoh.] — 8ee  TJie  United  State*,  ante,  col. 
1570. 

8.  In  the  ChanneL 

In  the  English  Channel  the  rules  as  to  vessels 
at  sea,  and  not  the  rules  as  to  vessels  in  a  river, 
apply ;  and  in  the  English  Channel  there  is  no 
customaiy  couree  for  vessels.  The  Franeonia,  2 
Adm.  D.  8  ;  35  L.  T.  721  ;  25  W.  R.  197— C.  A. 

t.  In  the  Danube. 

Bnlef  of  Vavigation.] — The  treaty  of  peace, 
signed  at  Paris,  in  1856,  after  putting  the  Danube, 
with  respect  to  the  rights  of  persons  using  it  for 
the  purposes  of  navigation,  in  the  same  category 
as  other  great  E  uropean  rivers  separating  different 
states  were  placed  by  the  Congress  of  Vienna, 
provided  that  a  commission,  in  which  Great 
Britain,  Austria,  France,  Prussia,  Russia,  Sar- 
dinia, and  Turkey,  should  each  be  represented  by 
one  delegate,  should  have  power  to  establish 
certain  fixed  duties  to  be  levied,  to  cover  the  ex- 
penses of  certain  works  which  were  in  progress, 
which  commission  was  to  be  temporary.  It  also 
provided  for  a  river  commission,  which  was  to  be 
permanent ;  its  duties  being  to  prepare  regula- 
tions of  navigation  and  a  river  police.  The  com- 
mission to  consist  of  delegates  from  the  states 
traversed  by  the  river  along  its  whole  line.  The 
European  commission  issued  provisional  regula- 
tions for  the  police  of  the  Lower  Danube,  and 
one  of  those  regulations  contained  rules  for 
navigating  the  Danube  : — Held,  that  the  rules 
were  not  binding  on  vessels  navigating  the 
Danube,  the  European  commission  having  no 
authority  to  make  such  regulations.  Th  c  Sniy  rna , 
2  Moore,  P.  C.  C,  N.  S.  435  ;  10  Jur.,  N.  8.  977  ; 
11  L.  T.  74. 


a.  Bye-IiawB  of  Biv^er  and  Harbour. 

Breaoli  of-— Biver.] — Bye-laws  made  by  a  local 
authority  governing  the  navigation  of  a  river 
Are  to  be  taken  as  evidence  of  what  it  is  the  duty 
of  vessels  to  do  in  the  circumstances  named 
therein  ;  and  although  the  mere  breach  of  one 
or  any  of  them  will  not  be  sufi&cient  reason  for 
holding  a  ship  to  blame  for  a  collision,  yet,  if 
that  breach  occasions  or  contributes  to  the  col- 
lision, the  existence  of  the  bye-law  will  afford 
the  best  reason  for  holding  the  ship  violating  the 
bye-law*  to  be  guilty  of  a  breach  of  duty,  and 
consequently  to  blame  for  the  collision.  Tlie 
Maithwaite  Hall,  30  L.  T.  233. 

When  a  bye-law  regulating  the  navigation  of 
a  river  prescribes  the  side  of  the  river  upon  which 
a  ship  is  to  navigate  going  up  or  down  the  river, 
the  observance  of  this  bye-law  is  doubly  neces- 
sary during  a  fog  when  vessels  can  only  be  made 
out  at  short  distances ;  and  the  breach  of  the 
bye-law  cannot  be  excused  by  the  plea  that  it 
was  usual  during  foggy  weather  to  navigate  on 
the  wrong  side  of  the  river  in  order  to  insure 
greater  sfiety  for  the  vessel  so  doing.    Jb, 

Harbour.] — Where  a  master   and  crew 

are  bound  by  statute  to  obey  the  directions  of  a 
iiarboux-znaster  in  going  into  dock,  and  a  col- 


lision is  occasioned  by  the  ship  being  conducted 
according  to  the  harbour-master^s  directions,  the 
ship  is  not  liable.     T/ie  Bilbao,  Lush.  149. 

Dnty  of  Harbour-master — Collision  caused  by 
Vessel  approaehing  Sunken  Vessel.] — The  D.,  in  ' 
consequence  of  the  sole  default  of  her  master  and 
crew,  had  sunk  in  the  Thames,  and  had  become 
a  wreck  obstructing  the  navigation  of  the  river. 
Her  mate  sent  a  message  to  the  harbour-master 
at  G.  to  inform  him  of  the  accident,  who  said 
that  he  would  cause  the  wreck  to  be  lighted.  A 
few  hours  afterwards,  the  wreck  not  having  been 
lighted,  a  vessel,  without  any  fault  on  the  part  of 
those  on  board  her,  came  into  collision  with  the 
wreck  and  sustained  damage.  An  action  of 
damage  having  been  instituted  on  behalf  of  the 
owner  of  the  damaged  vessel  against  the  owners 
of  the  D.,  the  judge  at  the  trial  refused  to  admit 
the  evidence  shewing  that  the  mate  of  the  D. 
had  sent  a  message  to  the  harbour-master,  aod 
that  the  latter  had  promised  to  light  the  wreck  : 
— Held,  that  the  evidence  was  wrongly  rejected, 
that  the  collision  had  not  been  caused  by  the 
negligence  of  the  owners  of  the  wreck,  and  that 
they  were  not  liable  for  the  damage  done.  TJie 
Douglas,  7  Adm.  D.  151;  5  Asp.  M.  C.  15;  51 
L.  J.,  Adm.  89  ;  47  L.  T.  502— C.  A.  Reversing 
30  W.  R.  692. 

As  to  Vessels  Sunk  in  Biyers  and  Canals.] — 
See  Water. 


V.  Law  resrolatinfir  Naviffation  of  British, 
and  American  Ships  on  High  Seas. 

The  law  administered  by  the  Admiralty  Courts 
of  Great  Britain  and  the  United  States,  relating 
to  all  riiles  of  navigation  and  rules  concerning 
lights  in  cases  of  collision  on  the  high  seas,  is 
the  same.     TJte  Xerada,  27  L.  T.  722. 

The  rule  contained  in  the  Merchant  Shipping 
Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  s.  33, 
that  the  omission  by  any  ship,  after  a  collision, 
to  render  all  practicable  assistance  to  another, 
shall  be  presumptive  evidence  against  the  former 
that  she  is  in  fault,  does  not  apply  to  United 
States  ships,  because  that  rule  has  not  been 
adopted  by  the  United  States.    Jb. 

A  steamer  is  bound  both  by  British  and  United 
States  law,  to  keep  out  of  the  way  of  a  sailing  . 
vessel,  and  to  keep  a  good  look-out.  The  duty 
to  keep  a  look-out  is  especially  incumbent  upon 
a  steamer  going  at  a  rapid  pace  in  hazy  weather, 
in  an  ordinary  track  of  vessels  trading  from  one 
port  to  another.    lb, 

-w.  Vessels  of  Foreign  Sovereigns. 

Jvrisdietion  of  Court  of  Admiralty.] — ^A  steam 
vessel  belonging  to  the  Khedive  of  Egypt  had 
come  to  England  to  be  repaired,  with  a  cargo  on 
board.  She  was  not  a  man-of-war.  Upon  her 
trial  trip  she  came  into  collision  with  and  sunk 
the  Batavier ;  the  owners  of  the  Batavier  caused 
her  to  be  arrested  by  a  warrant  of  the  Court  of 
Admiralty.  An  application  having  been  made 
for, a  prohibition; — Held,  that  the  Court  of 
Admiralty  was  the  proper  tribunal  to  determine 
whether  the  steam  vessel  was  entitled  to  the 
immunity  allowed  to  the  vessels  of  a  sovereign 
state,  and  that  a  prohibition  ought  not  to  issue. 
Ckarkich,  In  re,  8  L.  R.,  Q.  B.  197 ;  42  L.  J., 
Q.  B.  75  ;  28  L.  T.  190 ;  21  W.  R.  437. 
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The  Charkieh,  belonging  to  the  Khedive  of 
Egypt,  and  usually  employed  in  carrying  mails 
and  passengers,  came  to  England  with  merchan- 
dize and  for  repairs.  Having  completed  her  re- 
pairs, and  while  pn  a  trial  trip  down  the  Thames, 
she  came  into  collision  with  the  Batavier.  On 
arrest  by  the  owners  of  the  Batavicr : — Held, 
first,  that  his  highness  the  Khedive  is  not  entitled 
to  the  privileges  of  a  soverefgn  prince.  Th^ 
Charltich,  4  L.  Iv.,  Adm.  59  ;  42  L.  J.,  Adm.  17  ; 
28  L.  T.  613. 

Held,  secondly,  that  even  the  privileges  of  a 
sovereign  prince  would  not  extend  to  immunity 
from  arrest  in  a  suit  for  damage  by  collision.   Ih. 

Held,  thirdly,  that  if  the  privileges  did  extend 
to  such  an  immunity,  they  would  have  been 
waived  in  this  case  by  the  employment  of  the 
ship  at  the  time  as  a  trader.     lb, 

Semble,  that,  within  the  ebb  and  flow  of  the 
sea  in  the  case  of  salvage,  the  obligatio  ex  quasi 
contractu  attaches  jure  gentium  upon  the  ship 
to  which  the  service  has  l)een  rendered,  and  in 
t}ii3  case  of  collision^  the  obligatio  ex  quasi  delicto 
attaches  jure  gentium  upon  the  ship  which  is  the 
wrongdoer,  whatever  be  her  character,  public  or 
pnvate.     Ih, 

In  considering  the  international  status  of  the 
Khcflive  of  Egypt : — Held,  that  the  court  may 
inquire  into  the  general  history  of  the  govern- 
ment of  Egypt,  the  firmans  of  the  Porte  and 
European  treaties  concerning  the  relations  be- 
tween Egypt  and  the  Porte,  and  that  the  court 
may  also  obtain  direct  information  from  the 
Foreign  Office.    lb, 

National  Vessel  of  War— Exemption  from 
Arrest.] — A  vessel  of  war  commissioned  by  the 
government  of  a  foreign  state,  and  engaged  in 
the  national  service  of  her  government,  was 
stranded  on  the  coast  of  England.  She  had  a 
cargo  of  machinery  on  board  her,  alleged  to 
l)elong  to  private  individuals,  of  which  her 
povernmont  had  for  public  purjK^ses  charged 
itself  with  the  care  and  pi-otection.  Important 
and  efficient  salvage  seiTices  wei*e  rendered  to 
the  ship  and  cargo.  A  suit  was  instituted  on 
behalf  of  certain  of  the  salvors  against  the  ship 
and  her  cargo.  The  court  refused  to  order  a 
warrant  to  issue  for  the  arrest  of  the  ship  or 
cargo,  and  held  that  it  had  no  jurisdiction  to 
•  entertain  the  suit.  The  ConaUtvtion,  4  Adm.  D. 
39';  48  L.  J.,  Adm.  13 ;  40  L.  T.  219  ;  27  W.  R.  739. 

A  steam-packet  conveying  mails  and  carrying 
on  commerce,  and  which  belongs  to  the  sovereign 
of  a  foreign  state,  and  is  officered  by  officers 
commissioned  by  him,  comes  within  the  category 
of  vessels  which  are  exempt  from  process  of  law, 
and  cannot  therefore  be  arrested  so  as  to  give 
a  British  subject  a  right  to  proceed  against  her. 
Ill"  ParJement  Beige,  5  Adm.  D.  197 ;  42  L.  T. 
273  :  28  W.  R.  642— C.  A. 


X.  SalvinfiT  VesselB. 

Negligence.] — ^When  damage  is  inflicted  upon 
a  ship  by  another  engaged  in  rendering  salvage 
sivrvices  to  the  former,  the  court  regards  the 
negligence  of  the  salvor  less  severely  than  it  does 
the  negligence  of  a  vessel  wholly  unconnected 
with  the  injured  vessel,  but  will  condemn  the 
salvor  in  the  damage  where  he  has  been  guilty  of 
gross  negligence  and  want  of  proper  navigation. 
The  a  S.  Butler,  The  Baltic,  4  L.  R.,  Adm.  178  ; 
43  L.  J.,  Adm.  17  ;  30  L.  T.  475  ;  22  W.  R.  752. 


y.  Vessela  in  Charare  of  Pilots. 
Sec  cases  ante,  XVII.,  Pilots  and  Pilotage. 

3.  Loss  OF  Life. 

What  is  a  ''  Ship  "  within  Merchant  Shippiiig^ 

Act.] — A  collision  took  place  between  a  steamship 
and  a  fishing  coble.  The  coble  sank,  and  three 
men  on  boanl  were  lost.  The  coble  was  of  ten 
tons  burden,  twenty-four  feet  in  length,  decked 
forward  only,  with  two  movable  masts,  and  a 
sail  for  each.  She  was  accustomed  to  go  twenty 
miles  out  to  sea,  and  to  remain  out  for  some 
hours  at  a  time,  and  was  usually  under  sail,  but 
was  sometimes  propelled  by  oars  when  convenient. 
An  inquest  was  held  on  the  body  of  one  of  the 
men  who  was  lost,  and  a  solicitor  appointed  by 
the  Board  of  Trade  took  notes  of  the  evidence, 
and  forwarded  them  to  the  Board,  who  applied 
to  two  justices  to  hold  an  inquiry  into  the  colli- 
sion. The  justices  held  the  inquiry,  decided  that 
the  coble  was  a  sea-going  ship,  that  there  was  a 
collision  between  two  ships,  and  that  the  master 
and  mate  of  the  steamer  did  not  duly  render 
assistance  to  save  life,  and  ordered  that  the  cer- 
tificates of  the  master  and  mate  of  the  steamer 
should  be  suspended  for  three  months  : — Held, 
first,  that  if  the  coble  was  a  ship,  one  ship  had 
caused  loss  to  another ;  and  even  if  she  was  not, 
there  was  a  casualty  to  the  steamship,  and  there- 
fore there  was  a  case  for  investigation  by  the 
justices  under  17  &  18  Vict.  c.  104  (the  Merchant 
Shipping  Act,  1854),  s.  433,  Ferguson  or  Ilttt^ 
chinsm,  Ex  parte,  6  L.  R.,  Q.  B.  280 ;  40  L.  J., 
Q.  B.  105  ;  24  L.  T.  96  ;  19  W.  R.  746. 

Held,  secondly,  that  the  word  "  ship  "  applied 
to  all  craft  which  substantially  went  to  sea,  and 
only  used  oars  as  an  auxiliary  power,  and  that 
there  had  been  a  collision  between  two  ships 
within  the  25  &  26  Vict.  c.  63  (Merchant  Ship- 
ping Act,  1862),  8.  33,  and  that  therefore  the 
order  was  good.     lb, 

Cansed  by  Collision— In  what  Cases.]— A  brig, 
by  the  negligence  of  those  on  board  ner,  came 
into  collision  with  a  bark  in  January,  about  5 
A.M.,  off  the  Lizard.  In  the  collision  the  main 
rigging  of  the  bark  was  carried  away,  and 
shortly  afterwards  her  fore  and  main  masts  went 
by  the  board.  Towards  evening  the  wind  in- 
creased in  violence,  and  about  2  A.M.  the  next 
morning  the  bark  was  driven  on  shore,  and  some 
of  her  crew  were  drowned  : — Held,  that  the  loss 
of  life  was  occasioned  by  the  collision.  The 
George  and  Uiehard,  3  L.  R.,  Adm.  466  ;  24 
L.  T.  717. 

Liability  of  Foreign  Ships  to  Damages  for  Losa 
of  Life.] — ^An  action  was  instituted  against  a 
foreign  ship  to  recover  damages  for  the  death  of 
the  husband  of  the  plaintiff  alleged  to  have  been 
caused  by  a  collision  brought  about  by  the  im- 
proper navigation  of  the  ship  proceeded  against : 
— Held,  that  the  Admiralty  Court  had  jurisdic- 
tion to  entertain  the  action.  Tfie  Fra7iconia,  or 
Jeffrey  v.  Owners  of  the  IVaneonia,  2  Adm.  D. 
163  ;  46  L.  J.,  Adm.  33  ;  36  L.  T.  640  ;  25  W.  R. 
796— C.  A. 

4.  Inevitable  Accident. 

Definition  of.] — Inevitable  accident  is  where 
the  collision  could  not  possibly  have  been  pre- 
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vented  bj  proper  care  and  scamaiiship  nnder  the 
particular  circumstances  of  the  case.  So  that 
where  the  defence  of  inevitable  accident  is  set 
up  on  behalf  of  a  vessel  prim^  facie  to  blame  for 
a  collision,  the  defence,  to  succeed,  must  be  sup- 
ported by  proof  that  everything  was  done  which 
could  and  ought  to  have  been  done  to  avoid  the 
collision  ;  and  this,  though  the  vessel  is  in  some 
deg-ree  disabled,  and  so  less  manageable  than  she 
would  otherwise  have  been.  Tlie  Calcutta,  21 
L.  T.  768— P.  C. 

Inevitable  accident  is  that  which  the  party 
charged  with  the  damage  could  not  possibly 
prevent  by  the  exercise  of  oixlinary  care,  caution, 
and  maritime  skill.  The  Marpesta,  4  L.  R., 
P.  C.  212  ;  2C  L.  T.  333  ;  8  Moore,  P.  0.  C,  N.  fc?. 
468. 

When  in  a  cause  of  collision  the  defence  of  in- 
evitable accident  is  raised,  the  onus  of  proof  lies, 
in  the  first  instance,  on  those  who  bring  the  suit 
against  the  vessel  and  seek  to  be  indemnified  for 
damage  ;  and  docs  not  attach  to  the  vessel  pro- 
ceeded against  until  a  primti  facie  case  of  negli- 
gence and  want  of  due  seamanship  is  shewn. 
lb. 

Two  sailing  vessels  approaching  stem  on  in 
such  a  manner  as  that,  under  the  sailing  rules, 
each  would  be  bound  to  port,  being  in  a  dense 
fog.  only  sighted  each  other  at  a  distance  of 
about  two  hundred  yards.  The  defendant's  ves- 
sel, having  been  close-hauled  on  "the  port  tack, 
was  then  preparing  to  go  about,  and  had  eased 
off  her  head  sheets.  Both  vessels  immediately 
ported,  but  came  into  collision.  Only  one  minute 
elapsed  between  the  time  of  sighting  and  the 
collision.  The  plaintiff's  petition  alleged,  that 
the  defendant's  vessel  neglected  to  port,  and  it 
was  stated,  in  answer  to  a  question  by  the  judge 
C)f  the  Admiralty  Court,  that  the  head  Sheets  of 
the  defendant's  vessel  were  not  again  hauled  aft. 
On  this  evidence  that  vessel  was  held  to  blame 
]>y  the  Admiralty  Court,  on  the  ground  that  she 
had  not  executed  all  the  proper  manoeuvres 
which  she  might  have  executed  after  sighting 
the  other  vessel : — Held,  that  the  collision  was 
the  result  of  an  inevitable  accident,  the  defen- 
dant's vessel  having  done  all  that  could  be 
effected  by  ordinary  care,  caution,  or  maritime 
skill  in  the  short  space  of  time  that  elapsed  ;  and 
thftt  the  plaintiff,  if  he  meant  to  rely  upon  the 
fact  that  the  head  sheets  had  not  been  again 
hauled  back,  ought  to  have  alleged  that  fact  in 
his  petition  as  the  cause  of  the  collision ;  the 
allegation  of  neglect  to  port  not  sufficiently  in- 
dicating the  nature  of  such  omission.    Ih, 

Inevitable  accident  is  where  the  collision  could 
not  have  been  prevented  by  proper  care  and  sea- 
manship in  the  particular  circnmstances  of  the 
case.     The  Secret,  26  L.  T.  670. 

A  defendant,  in  order  to  support  a  defence  of 
inevitable  accident,  is  bound  to  shew  that  every- 
thing was  done  which  could  and  ought  to  have 
]>eeD  done  to  avoid  a  collision.    lb. 

Inevitable  accident  is  that  which  a  party  could 
not  possibly  prevent  by  the  exercise  of  ordinary 
care,  caution,  and  maritime  skill.  It  is  not 
enough  to  shew  that  the  accident  could  not  be 
preventeti  by  the  parly  at  the  very  moment  it 
occurred,  but  the  question  is,  what  previous 
measures  have  been  adopted  to  render  the  occur- 
rence of  it  less  probable.     Th^  Uhla,  19  L.  T.  89. 

Where  damage  might  have  been  avoided  by 
shipping  cable  and  setting  sail : — Held,  that  it 
was  not  an  inevitable  accident,  but  the  result 


either  of  negligence  or  the  absence  of  proper 
nautical  skill.    Jb. 

Tempestuous  weather  is  an  excuse  for  the 
failure  to  exercise  proper  nautical  skill  which 
should  be  received  with  the  greatest  possible 
caution.    lb, 

A  schooner  ran  foul  of  a  ship,  whereby  the 
latter  became  unmanageable.  Her  anchor  was 
let  go,  when  she  swung  round  upon  and  came  in 
collision  with  a  brig  lying  at  anchor : — Held, 
that  the  collision  was  inevitable,  those  on  board 
the  ship  having  done  what  they  could  to  avoid 
it.     T/ie  Hibenila,  4  Jur.,  N.  S.  1244. 

An  inevitable  accident  is  such  as  could  not 
have  been  prevented  by  the  exercise  of  ordinary 
care,  caution,  and  maritime  skill.  The  Pladda, 
2  Adm.  D.  34  ;  46  L.  J.,  Adm.  61. 

Latent  Defect] — The  owners  of  a  vessel  are 
not  liable  for  damage  caused  to  another  vessel  in 
a  collision  occasioned  by  the  sudden  breaking 
down  of  an  apparatus  in  which  there  was  an 
inherent  latent  defect,  in  the  absence  of  any 
negligence  in  the  user  of  the  apparatus.  The 
Virgo,  36  L.  T.  619  ;  25  W.  R.  397. 

Disabled  Vessel.] — When  a  ship  seeks  to  eX' 
cuse  her  failure  to  comply  with  the  sailing  re^ 
gulations,  and  with  a  seamanlike  precaution,  by 
shewing  that  such  a  failure  was  in  consequence 
of  her  being  disabled  in  a  prior  collision,  it  is 
material  to  inquire  whether  the  prior  collision 
was  due  to  her  default  or  was  the  result  of  in- 
evitable accident.  TJie  XJobenhaven,  30  L.  T. 
136— P.  C. 

When  it  is  the  duty  of  a  ship  to  keep  out  of 
the  way  of  anot^jer  ship,  but  she  is  unable  to  do 
so  by  reason  of  being  disabled  in  a  former  coU 
lision,  and  the  other  ship  being  unaware  of  her 
disabled  condition  continues  her  course,  a  col- 
lision ensuing  is  the  result  of  inevitable  accident, 
X7te  Aimo,  The  Amelia,  29  L.  T.  118 ;  21  W.  R. 
707— P.  C.  And  Cp.  Seccombe  v.  Wood,  2  M.  A: 
Rob.  290. 

Costs.] — ^A  sailing  ship  in  a  gale  drove  from 
her  anchors  across  a  sand  and  her  rudder  was 
so  damaged  as  to  render  the  ship  unmanageable ; 
in  this  condition  she  came  into  collision  after 
sunset  with  a  brig  at  anchor.  At  the  time  of 
the  collision  the  ship  had  her  anchor-light  ex- 
hibited and  no  other  light.  In  an  action  of 
damage  by  the  owners  of  the  brig  against  the 
ship  it  was  held  that  the  collision  was  occasioned 
by  inevitable  accident,  and  that  the  ship,  in  the 
circumstances  of  the  case,  was  not  to  be  deemed 
in  fault  for  not  carrying  side-lights  or  the  three 
red  lights  prescribed  by  Art.  5  of  the  Regula* 
tions  for  Preventing  Collisions  at  Sea,  and  that 
the  suit  ought  to  be  dismissed  without  costs. 
The  BueUhurnt,  6  Adm.  D.  162  ;  51  L.  J.,  Adm. 
10  ;  46  L.  T.  108 ;  30  W.  R.  232 ;  4  Asp.  M.  C.  84. 

When  the  defence  of  inevitable  accident  is 
sustained,  the  plaintiff  will  not  be  ordered  to 
pay  the  costs,  unless  he  might  have  known  that 
there  was,  apart  from  the  merits,  a  good  legal 
defence.     The  Virgo,  36  L.  T.  519  ;  25  W.  R.  397. 

It  is  a  rule  in  the  Admiralty  Court,  where  a 
collision  is  found  to  be  the  result  of  an  inevitable 
accident,  to  make  no  order  as  to  costs,  unless  it 
can  be  shewn  that  the  suit  was  brought  un- 
reasonably and  without  sufficient  grounds.  77w? 
Marpcftia,  4  L.  R.,  P.  C.  212  ;  26  L.  T.  333 ;  3 
Moore,  P.  C.  C,  N.  S.468. 
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It  is  the  practice  of  the  Admiralty  Court  in 
«asc  of  inevitable  accident  that  each  party 
should  pay  its  own  costs.  But  if,  from  the  cir- 
cumstances of  the  collision,  it  must  have  been 
obvious  that  the  collision  was  an  inevitable  acci- 
-dcnt,  the  court  will  use  its  discretion  as  to  dis- 
missing the  suit  with  costs.  TJie  Inni^/ailf  The 
Secret,  35  L.  T.  819. 

Where  the  court  finds  inevitable  accident,  the 
general  rule  is,  that  each  party  pays  his  own 
costs  ;  but  the  court  still  holds,  and  will  on  oc- 
casion exercise,  a  discretionary  power  to  condemn 
the  plaintiJBf  in  costs.  The  London^  B.  &  L.  82  ; 
D  Jur.,  N.  8.  1330 ;  9  L.  T.  348. 

5.  Acts  ai^d  Duties  after  the  Collision. 

Failare  to  render  Assistance.] — The  Mer- 
chant Shipping  Act,  1873  (36  &  37  Vict.  c.  85), 
s.  10,  having  imposed  upon  the  master  of  every 
ship,  in  case  of  collision  with  another  ship,  a 
duty,  "  if  and  so  far  as  he  can  do  so  without 
danger  to  his  own  vessel,  crew,  and  passengers 
(if  any),  to  stay  by  the  other  vessel  until  he  has 
ascertained  that  she  has  no  need  of  further  as- 
,«istance,  and  to  render  to  the  other  vessel,  her 
master,  crew,  and  passengers  (if,  any),  such  as- 
sistance as  may  be  practicable  and  as  may  be 
necessary  to  save  them  from  any  danger  caused 
by  such  collision  ;  "  this  duty  is  not  discharged 
hj  a  steamship  where,  it  being  practicable  and 
•safe  to  lower  a  boat  to  render  assistancQ,  al- 
though possibly  dangerous  to  stay  by  the  injured 
ship,  she  continues  her  voyage  without  lowering 
her  boat,  and  merely  hails  aud  signals  for  other 
vessels  to  go  to  the  assistance  of  the  injured 
fihip.     The  Adriatic,  33  L.  T.  lOf . 

A  ship  failing  to  render  assistance  to  another 
with  which  she  has  been  in  collision,  and  shewing 
no  reasonable  cause  for  such  failure,  will  be  held 
to  blame  for  the  collision,  unless  proof  is  given 
to  the  contrary  on  her  behalf.     lb. 

When  a  collision  takes  place  which  might 
probably  endanger  life,  it  is  the  duty  of  the 
vessel  to  stay  by  until  the  extent  of  the  damage 
is  ascertained.  The  Quern  of  the  Orwell^  7  L.  T. 
839  ;  11  W.  R.  499. 

If  it  does  not  stay  by,  the  burden  of  proof 
that  the  collision  did  not  take  place  by  its  de- 
fault is  thrown  upon  the  owners.    lb. 

The  first  duty  of  any  vessel  that  by  collision 
injures  another  vessel,  is  to  wait  to  ascertain  the 
extent  of  that  injury,  and  to  render  what  assist- 
jance  it  may  be  able  to  protect  life  and  pro- 
perty.    T/w  Germuiia,  21  L.  T.  14— P.  C. 


When  Bisk  of  Capture  Imminent.] — Al- 


though it  is  the  duty  of  every  vessel,  whether 
British  or  foreign,  to  render  assistance  to  another 
which  she  has  injured  in  collision,  the  rule  will 
not  compel  a  ship  to  remain  alongside  another 
so  injured  so  as  to  run  risk  of  capture  by  an 
enemy's  fleet.  Tlie  Thurhigia,  41  L.  J.,  Adm.  44  : 
26  L.  T.  446. 

Compulsory  Pilotage.] — Under  25  &  26  Vict. 
c.  63,  s.  33,  in  the  case  of  collision  between  two 
ships  it  was  declared  to  be  the  duty  of  the 
pci'son  in  charge  of  each  ship  to  render  assist- 
ixnce  to  the  other,  and  in  case  he  failed  to  do  so 
without  reasonable  excuse,  the  collision  in  ab- 
jsence  of  proof  to  the  contrary  was  to  be  deemed 
to  have  been  caused  by  his  wrongful  act.  Two 
steamships,  the  Queen  and  Loixl  John  Russell, 


each  under  the  charge  of  a  compulsory  pilot, 
came  into  collision  in  the  Thames.  The  Queen 
was  solely  to  blame,  and  after  the  collision,  she 
rendered  no  assistance  to  the  other  vessel,  and 
shewed  no  excuse  for  having  failed  to  do  so  : — 
Held,  that  the  mere  fact  of  her  having  a  pilot 
on  board  did  not  exempt  her  from  liability.  The 
Qut'cn,  2  L.  R.,  Adm.  354  ;  38  L.  J.,  Adm.  39  ;  2t) 
L.  T.  855. 

The  person  in  charge  intended  by  that  section 
is  the  master.    lb. 

Salvage.] — A  vessel  which  has  caused  a  col- 
lision is  not  entitled  to  salvage  services  for 
assistance  rendered  after  such  collision.  Th*- 
Glenfjaber,  3  L.  R.,  Adm.  634 ;  41  L.  J.,  Adm. 
84;  27  L.  T.  386  ;  21  W.  R.  168. 


6.  Limitation  of  Liability. 

a.  Before  the  Kerchant  Shlppinsr  Act, 

1862. 

liability — Extent  of.] — By  the  ancient  law  of 
the  sea  there  is  no  limitation  to  the  liability  of  a 
wrongdoer.  The  Wild  Ranger,  32  L.  J.,  Adm. 
49  ;  y  Jur.,  N.  S.  134  ;  7  L.  T.  724. 

Under  the  former  statutes,  viz.,  53  Geo.  3,  c. 
159,  and  17  &  18  Vict.  c.  104,  ss.  504  and  .>05, 
the  actual  or  provable  value  of  the  ship  at  or 
immediately  before  the  collision,  was  the  cri- 
terion of  liability,  but  now  the  wrongdoing 
ship's  tonnage  is  the  measure  of  the  owner's 
liability.  See  Wilson  v.  Dickfum,  2  B.  &  A.  2  ; 
and  Leyeciter  v.  Logan,  4  Kay  &  J.  725. 

b.  Where  Claim  liies  for  Limitation. 

• 

Parties — Master — Part  Owner.] — In  a  cause 

of  limitation  of  liability,  one  of  the  owners  of 
the  vessel  sued,  being  master  as  well  as  part 
owner,  but  not  having  been  on  deck  at  the  time 
of  the  collision  : — Held,  that  there  was  no  obli- 
gation upon  the  master  to  be  u^wn  deck  ;  that 
the  fact  of  the  master  being  part  owner  was 
no  reason  for  charging  the  other  owners  with 
blame ;  and  that  there  was  no  evidence  to  shew 
that  the  collision  took  place  by  the  fault  or  with 
the  privity  of  the  master.  TJte  Obey,  1  L.  R., 
Adm.  102  ;  12  Jur.,  N.  S.  817. 

The  ground  of  forfeiture  of  the  statutory 
exemption  from  unlimited  liability  is  personal 
blame  ;  the  fault  of  one  owner  does  not,  there- 
fore, involve  in  its  consequences  a  forfeiture  by 
his  co-ownci's.  The  Spirit  of  the  Ocean,  34 
L.  J.,  Adm.  74  ;  12  L.  T.  239. 

The  owners  of  a  ship,  who  are  entitled  to  the 
privilege  of  limited  liability,  are  not  necessarily 
thos3  whose  names  appear  upon  the  ship's  re- 
gister,   lb. 

A  master,  also  part  owner  of  a  ship,  sold  his 
shares,  but  before  the  transfer  had  been  regis- 
tered the  ship,  through  his  default,  came  into 
collision  with  and  damaged  another  vessel : — 
Held,  that  the  master  was  not  an  owner  so  as 
to  affect  the  privilege  of  limited  liability.     lb. 

In  an  action  by  shipo\vnei*s  to  limit  their 
liability  in  resi>ect  of  a  collision  with  their  vessel, 
and  whero  it  appears  that  the  master,  who  was 
on  board  at  the  time  of  the  collision,  was  a  part 
owner,  and  the  collision  occurred  without  tlu 
negligence  or  privity  of  the  remainder  of  the 
owners,  they  have  a  right  to  have  their  liability 
limited,  with  a  reservation  of  any  right  of  action 
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there  may  be  against  the  master  personally  in 
respect  of  his  negligence.  Th4i  Cricket^  Ths 
Endvavonr^  48  L.  T.  635  ;  5  Asp.  M.  C.  53. 

By  Railway  Company.] — ^A  railway  company 
carrying  passengers  and  goods  partly  by  mil- 
way  and  partly  by  its  own  ships,  is  entitled  to 
the  limitation  on  the  liability  of  shipowners 
imposed  by  the  Merchant  Shipping  Acts.  Loti- 
don  and  South- Western  Uailway  Company  v. 
James,  8  L.  R.,  Ch.  241  ;  42  L.  J.,  Ch.  337  ; 
28  L.  T.  48  ;  21  W.  R.  151. 

Admittmg  liability.]  —  It  is  not  necessary 
that  owners  of  a  vessel  imd  cargo  pi*ef erring 
their  claim  in  the  Court  of  Admiralty  to  limited 
liability,  should  acknowledge,  in  the  first  in- 
stance, that  their  vessel  was  to  blame.  The 
Amalla,  1  Moore,  P.  C.  C,  N.  S.  471  ;  B.  &  L. 
161 ;  32  L.  J.,  Adm.  191  ;  9  Jur.,  N.  S.  1111  ;  8 
L.  T.  805  ;  12  W.  R.  24. 

Vessel  not  a  Eegistered  British  Ship— Vessel 
newly  Launched.] — ^A  newly-built  vessel,  ex- 
ceeding fifteen  tons  burthen,  on  being  launched, 
ran  into  and  damaged  a  passing  ship.  The 
owners  of  the  damaged  ship  thereupon  insti- 
tuted an  action  against  the  newly-built  vessel 
to  recover  for  the  damage  d(jnc  to  their  ship, 
and  the  court  pronounced  the  vessel  proceeded 
against  solely  to  blame  for  the  collision.  After- 
wards an  action  of  limitation  of  liability  was 
instituted  by  the  owner  of  the  newly-built  ves- 
sel, a  natural-bom  subject,  who  therein  claimed 
a  declaration  that  he  was  entitled  to  a  limita- 
tion of  liability  in  respect  of  the  damage  occa- 
sioned by  the  collision.  At  the  hearing  of  the 
action  it  appeared  that  the  newly-built  vessel, 
though  registered  as  a  British  ship  at  the  time  of 
the  institution  of  the  action,  was  not  so  regis- 
tered at  the  time  of  the  collision  : — Held,  that 
the  vessel  was  not  a  registered  British  ship  when 
the  collision  occurred,  and  that  the  owner  was 
hot  entitled  to  have  his  liability  limited.  TJic 
Andalitsiarty  3  Adm.  D.  182  ;  47  L.  J.,  Adm.  65  ; 
39  L.  T.  204  ;  27  W.  R.  172. 

When  Ship  Snnk.] — The  Normandy  and  Mary 
came  into  collision,  and  the  Normandy  was  sunk. 
Cross  causes  of  damage  were  instituted,  but 
had  not  been  heard,  nor  the  liability  for  the 
collision  determined ;  but  the  owners  of  the 
Normandy  paid  into  court  the  amount  of  their 
liability,  as  limited  by  statute  : — Held,  first,  that 
the  court  had  jurisdiction  in  a  suit  for  limitation 
of  liability,  even  though  the  Normandy  had  been 
sunk,  and  therefore  could  not  be  arrested.  The 
Normajidy^  3  L.  R.,  Adm.  152  ;  39  L.  J.,  Adm. 
48  ;  23  L.  T.  631  ;  18  W.  R.  903. 

When  Bail  giyen  thongh  no  actual  Arrest.] — 
In  suits  for  limiting  the  liability  of  the  owners 
of  a  wrongdoing  vessel  the  court  has  jurisdiction 
if  bail  has  been  given  by  the  owners,  even 
though  there  has  been  no  actual  arrest,  llie 
Northumbrian  3  L.  R.,  Adm.  24  ;  39  L.  J.,  Adm. 
24  ;  21  L.  T.  683. 

British  and  Foreign  Vessels.]— Collision  in 
the  Mediterranean  Sea,  beyond  British  jurisdic- 
tion, between  an  English  and  a  Belgian  vessel, 
whereby  the  latter  with  her  cargo  was  sunk  : — 
Held,  that  the  25  &  26  Vict.  c.  63,  s.  54,  with  re- 
spect to  limited  liability,  applied  equally  to 


British  and  foreign  vessels.  Tlw  Amalia,  1 
Moore,  P.  C.  C,  N.  S.  471 ;  B.  &  L.  151 ;  32  L.  J., 
Adm.  191 ;  9  Jur.,  N.  S.  1111 ;  8  L.  T.  805 ;  12 
W.  R.  24. 

The  17  &  18  Vict.  c.  104,  Part  IX.,  ss.  504, 
514,  did  not  apply  to  a  collision  on  the  high  seas 
between  foreign  ships,  of  which  the  owners  were 
foreiguers.  Cope  v.  Doherty,  4  Kay  &  J.  367  ; 
4  Jur.,  N.  S.  451.  Affirmed  on  appeal,  2  Dc  G. 
&  J.  614  ;  27  L.  J.,  Ch.  600  ;  4  Jur.,  N.  S.  699  ; 
S.  P.,  The  Wild  Itawfcr,  32  L.  J.,  Adm.  49  ; 
9  Jur.,  N.  S.  134 ;  7  L.  T.  724  ;  11  W.  R.  255. 

But  where  a  British  ship  damaged  a  foreign 
ship  by  a  collision  within  the  distance  of  three 
miles  from  the  shore  of  the  United  Kingdom, 
the  provisions  of  that  statute,  limiting  the  lia- 
bility of  the  owner  to  the  value  of  the  ship,  ap- 
plied. General  Iron  Screw  Collier  Company  v. 
Schvrmanns,  1  Johns.  &  H.  180 ;  29  L.  J.,  Ch. 
877  ;  6  Jiu-.,  N.  S.  883  ;  4  L.  T.  138  ;  8  W.  R.  732. 

Where  a  foreign  ship  is  condemned  in  damage 
arising  from  a  collision,  and  the  proceeds  of  the 
sale  are  not  more  than  sufficient  to  meet  that 
damcage,  the  crew  have  no  prior  right  against  the 
ship  for  their  wages.  The  Linda  Flin'^  Swabey, 
309. 

o.  Mode  of  Estlmatinfir  Iilability. 

Amount  per  Ton.] — ^When  damage  is  done  by 
a  ship  both  to  persons  and  goods,  the  ship  is  to 
be  estimated  at  not  less  than  15/.  per  ton,  for  the 
purpose  of  adjusting  the  compensation  to  be  paid 
to  claimants  in  respect  of  loss  of  life  or  pei'sonal 
injury.  Nixon  v.  Roberts^  1  Johns.  &  H.  739  ; 
30  L.  J.,  Ch.  844  ;  7  Jur.,  N.  S.  820  ;  4  L.  T.  679  ; 
9  \V.  R.  890. 

But  where  all  demands  in  respect  of  personal 
injury  or  loss  of  life  have  been  settled,  and  the 
only  claimants  against  the  ship  are  the  owners 
of  property,  which  has  been  damaged,  the  ship 
is  not  to  be  estimated  at  more  than  her  actual 
value,  notwithstanding  the  fact  that  loss  of  life 
or  personal  injury  has  occurred.    Ih 

Where  claimants  of  both  kinds  appear,  the 
owners  of  property  are  entitled  to  have  the  com- 
pensation for  loss  of  life  and  personal  injury 
marshalled,  so  as  to  throw  it  primarily  on  the 
excess  (if  any)  of  the  value  of  15/.  per  ton,  over 
the  actual  value  of  the  ship.    lb. 

The  17  &  18  Vicfc.  c.  104  did  not  repeal,  but 
only  modified,  the  9  &  10  Vict.  c.  93  (Lord 
Campbell's  Act),  so  far  as  the  latter  created 
liability  for  the  loss  of  life  by  collision  at  sea. 
Olaholm  v.  JSarhir,  1  L.  R.,  Ch.  223  ;  35  L.  J., 
Ch.  259 ;  12  Jur.,  N.  S.  82 ;  13  L.  T.  653  ;  14 
W.  R.  296. 

By  the  joint  operation  of  the  9  &  10  Vict.  c.  93, 
and  the  25  &  26  Vict.  c.  63,  s.  54,  the  liability  of 
the  owner  of  a  sailing  vessel  for  loss  of  life  occi- 
sioned  by  collision  with  another  vessel  at  sea,  is 
limited  to  15/.  per  ton  of  the  registered  tonnage 
of  his  vessel.    lb. 

The  liability  of  a  shipowner  in  respect  of  loss 
of  life  to  the  seamen  of  a  vessel  run  down  by 
his  ship,  is  not  limited  to  30/.  for  damages  pay- 
able in  each  case  of  death  ;  and  this  rule  applies 
to  all  cases,  whether  the  Board  of  Trade  does  or 
does  not  institute  proceedings  in  respect  of  such 
loss  of  life.  Glaholm  v.  Barhcr,  2  L.  R.,  Eq. 
598  ;  35  L.  J.,  Ch.  657  ;  12  Jur.,  N.  S.  764  ;  14 
L.  T.  880  ;  14  W.  R.  1006. 

Xeasnrement  of  Tonnage.] — The  owners  of  a 
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German  steam  yesscl  instituted  an  action  under 
the  Merchant  Shipping  Act,  1802,  s.  54,  to 
limit  their  liability  for  damages  oc<iasioned  by  a 
collision.  The  vessel  had  three  decks,  and  her 
crew  was  berthed  below  the  spar  deck.  By  an 
Order  in  Council,  dated  the  26th  June,  1873, 
made  under  b.  60,  it  was  directed  that  German 
steamships  measured  after  the  1st  of  January, 
1873,  should  be  deemed  to  be  of  the  tonnage 
mentioned  in  their  registers  in  the  same  manner, 
and  to  the  same  extent,  as  the  tonnage  denoted 
in  the  certificate  of  registry  of  British  ships  was 
deemed  to  be  their  tonnage.  In  the  regist^'r  of 
this  ship  the  crew  space  was  deducted  : — Held, 
that  the  Onler  in  Council  of  the  26th  of  June, 
1S73,  did  not  make  the  certificate  of  registry 
conclusive  evidence  of  the  tonnage  or  of  the 
propriety'  of  deducting  the  space  solely  appro- 
priated for  berthing  the  crew.  Thr  Franconia^ 
3  Adm.  D.  164  ;  39  L.  T.  57  ;  27  W.  R.  128— 
C.  A. 

Held,  also,  that  under  the  Merchant  Shipping 
Act,  1854.  s.  21,  sub-s.  4,  a  closed-in  space, 
solely  appropriated  to  the  berthing  of  the  crew, 
is  to  be  excepted  in  estimating  the  tonnage  only 
when  it  is  on  the  upper  deck,  and  not  when  it  is 
between  the  spar  deck  and  the  tonnage  deck. 
Jh. 

Held,  also,  that  the  crew  space  cannot  in  the 
case  of  a  foreign,  any  more  than  of  a  British, 
ship,  be  deducted  under  the  Merchant  Shipping 
Act,  1867,  s.  9,  unless  the  provisions  of  that  sec- 
tion as  to  inspection  by  a  surveyor  appointed  by 
the  Board  of  Trade,  and  the  other  conditions 
therein  contained,  have  been  complied  with ; 
and,  therefore,  that,  as  in  the  present  case  these 
ouditions  had  not  been  complied  with,  the  space 
appropriated  for  berthing  the  crew  must  not  be 
deducted.    Ih. 

A  vessel  had  an  upper  deck  above  her  main 
deck,  but  such  upper  deck  was  not  continuous 
from  stem  to  stem  of  the  vessel,  and  the  hatches, 
and  other  fittings  in  it  were  not  water-tight : — 
Held,  that  such  upper  deck  was  not  a  third  deck 
or  spar  deck  within  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  21,  sub-s.  5  ;  and 
that  the  space  between  it  and  the  main  deck  was 
not  space  available  for  cargo,  or  for  accommoda- 
tion of  passengers  or  crew,  within  sub-s.  4,  and 
consequently  should  not  be  reckoned  in  esti- 
mating her  tonnage.  Lord  Advocate  v.  Clyde 
Steam  Xarigathm  Company^  2  L.  R.,  H.  L.  (Sc.) 
409  ;  32  L.  T.  287. 

If  at  the  time  of  a  collision  the  deduction  in 
respect  of  cixjw  space  authorized  by  30  &  31  Vict, 
c.  124,  s.  9,  has  not  been  made  from  the  registered 
tonnage  and  does  not  appear  on  the  register,  the 
owners  cannot  af  terwaixis  limit  their  liability  on 
the  basis  of  a  deduction  made  subsequently  to 
the  collision,  but  the  register  as  it  existed  at  the 
time  of  the  collision  is  conclusive.  The  John 
Ormston  or  Tite  John  Mclntyre^^  Adm.  D.  200 ; 
no  L.  J..  Adm.  76  ;  30  W.  R.  *27«. 

I 

Claim  by  Shipowner  of  Ezpeiues  of  Salvage  of 
Cargo.] — The  payment  into  court  of  87.  a  ton 
under  25  &  26  Vict.  c.  63,  s.  54,  does  not  place 
the  shipowner  in  the  position  of  a  person  who 
has  not  done  wrong.  The  owner  of  a  ship  sunk 
by  a  collision  in  the  Thames  admitted  it  to  be 
his  fault,  and  paid  into  court  8/.  a  ton  in  a  suit 
to  limit  his  liability.  The  Thames  conservators 
having  powers  under  the  Removal  of  Wrecks 
Act,  1877,  and  the  Thames  Conservancy  Acts, 


raised  the  ship  and  delivered  the  ship  and  cargo 
to  the  owner,  he  undertaking  to  pay  the  expenses 
of  raising.  Part  of  the  cargo  was  some  wool, 
which  was  damaged  by  being  sunk  : — Held,  that 
the  shipowner  was  bound  to  deliver  the  wool  to 
the  owner  of  the  wool  without  claiming  from  him 
by  way  of  contribution  to  salvage  any  part  of  the 
expenses  of  raising  the  ship  and  cargo.  Ths 
Ettriek  or  Prehn  v.  Bailey,  6  Adm.  D.  127;  45 
L.  T.  399  ;  4  Asp.  M.  C.  465— C.  A.  Affirming  50 
L.  J.,  Adm.  65  ;  44  L.  T.  817. 

Both  VesselB  to  Blame.]— Where  there  hs^ 
been  misconduct  on  the  part  of  both  vessels,  the 
sum  total  of  the  joint  damage  is  payable  by  the 
two  in  equal  sharcs.  Tlie  Milan,  Lush.  388  ;  31 
L.  J.,  Adm.  105  ;  5  L.  T.  590. 

There  is  an  exception  to  this  rule  where  a 
want  of  proper  look-out  on  the  part  of  one  of  the 
vessels  occasioned  the  accident.    Ih. 

Upon  a  question  arising,  whether  the  owner  oC 
cargo  lost  by  the  collision  is  in  eMem  con- 
ditione  with  the  owner  of  the  vessel  as  to  the 
right  to  recover  : — Held,  that  though  both  ships 
arc  to  blame,  the  owner  of  the  cargo  not  having 
any  control  over  the  blameworthy  master  and 
mariners  of  the  vessel  upon  which  his  goods  were 
carried,  is  not  to  be  considered  as  having  any 
share  in  the  delictum,  so  as  to  be  thereby  dis- 
entitled to  recover  either  under  the  old  law  of 
the  Admiralty  or  under  17  &  18  Vict.  c.  104.  s. 
298.    lb. 

He  has  a  claim,  therefore,  uix)n  the  other 
vessel  for  the  one-half  of  his  loss.    Ih. 

Where  both  vessels  were  hehl  to  blame  for 
causing  the  collision,  the  damages  were  directed 
to  be  divided.  The  Indejnrndencc^  14  Moo'ro.  P. 
C.  C.  103. 


Condition  of  Injured  Vesiel.] — If  a  por* 


tion  only  of  the  damage  is  clearly  attributable 
to  the  wrong-doer,  and  that  portion  cannot  he 
distinguished  from  the  rest,  the  wrong-doer  is 
responsible  for  the  whole  damage.  The  Fgyp' 
tian,  10  L.  T.  910. 

Even  though  the  injured  vessel  may  have  been 
at  the  time  of  collision  in  such  a  condition  that 
the  collision  occasioned  an  unusual  amount  of 
damage,  a  wrong-doer  is  nevertheless  responsible 
for  all  the  consequences.    Ih. 

Improper  Kayigation — Wrong  Lights.] 

— ^Where  two  ships  incurred  damage  in  a  colli- 
sion, and  it  was  found  that  one  of  them  was  to 
blame  for  improper  navigation,  and  that  the 
other  had  infringed  the  regulations  with  respect 
to  lights  : — Held,  that  in  the  absence  of  proof 
that  such  infringement  could  not  possibly  have 
contributtKi  to  the  collision,  the  damage  must  be 
divided  according  to  the  ordinary  rule  of  the 
Court  of  Admiralty.  The  Fanny  M.  Carvill  (44 
L.  J.,  Adm.  34)  approved.  China  Merclujnt*' 
Steam  Xavigation  Cwtpafiy  v.  Bignold,  The 
Jloehtmg,  The  Lapwing ,  7  App.  Cas.  512  ;  51 
L.  J.,  P.  C.  92  ;  47  L.  T.  485  ;  5  Asp.  M.  C.  39— 
P.  C. 

Action  of  Tort — Variance  between  Bnles  of 
Admiralty  Court  and  Courts  of  Common  Law.] — 

The  plaintiffs  shipped  goods  on  board  the  defen- 
dants' vessel,  the  Crown  Prince,  under  a  bill  of 
lading,  which  contained  exceptions  of,  among 
other  things,  "  collision,''  and  "  accidents,  loss, 
or  damage,  from  any  act,  neglect,  or  default 
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whatsoever  of  the  pilots,  master,  or  mariners,  or 
other  servants  of  the  company  in  navigating  the 
ship."  In  the  coarse  of  the  voyage  the  Grown 
Prince  came  into  collision  with  another  vessel  of 
the  defendants',  the  Atjch.  The  plaintiffs'  goods 
were  in  conseqiience  lost.  The  collision  was  dae 
to  negligence,  for  which  the  Atjeh  was  mainly 
in  fault ;  but  the  Crown  Prince  also  was  in  some 
degree  to  blame  : — Held,  that  the  defendants 
had  not  committed  a  breach  of  the  contract 
created  by  the  bill  of  lading,  and  that  no  action 
could  be  maintained  against  them  on  the  ground 
of  failure  to  perform  the  undertaking  therein 
contained  to  carry  the  goods  safely  upon  the 
voyage.  Per  Brett,  L.  J.  :  No  stipulation  on  the 
part  of  the  defendants  could  be  implied  as  to 
the  conduct  of  those  on  board  the  Atjeh,  and 
although  the  negligence  of  the  Atjeh  was  not 
within  the  exceptions,  nevertheless  it  was  not 
within  the  contract  created  by  the  bill  of  lading. 
Per  Baggallay  and  Lindley,  L.  JJ. :  The  excep- 
tion **  collision,"  although  it  did  not  cover  the 
negligence  of  the  Crown  Prince,  covered  the 
negligence  of  the  Atjeh,  and  the  defendants  were 
expressly  relieved  from  liability  for  the  negligence 
of  the  Crown  Prince  by  the  other  exceptions  in 
the  bill  of  lading.  Chartered  Mercantile  Bank 
of  hidia  y ,  Netherlands  India  Steam  XacigatUm 
Compaiiy,  10  Q.  B.  D.  621  ;  52  L.  J.,  Q.  B.  220  ; 
48  L.  T.  546  ;  31  W.  R.  445  ;  47  J.  P.  200  ;  5 
Asp.  M.  C.  65— C.  A. 

Held,  further,  that  the  defendants  were  liable 
in  tort  for  the  negligence  of  those  engaged  in 
navigating  the  Atjeh,  but  that  the  amount  pay- 
able by  the  defendants  must  be  limited  to  one- 
half  of  the  loss  sustained  by  the  plaintiffs,  pur- 
suant to  the  Supreme  Court  of  Judicature  Act, 
1873,  s.  25,  sub-s.  9.     lb. 

Mode  of  Difltribntioii.J -Two  ships,  V.  ami  K., 
having  come  into  collision,  the  owners  of  the  V. 
brought  an  action  in  rem  in  the  Admiralty  Divi- 
sion against  the  owners  of  the  K.,  who  counter- 
claimed,  and  both  ships  were  held  to  blame. 
The  owners  of  the  K.  brought  an  action  in  the 
Admiralty  Division  to  limit  their  liability  under 
the  Merchant  Shipping  Amendment  Act,  1862 
(25  &  26  Vict.  c.  63),  s.  54,  and  paid  the  amount 
of  their  liability  into  court.  The  damage  to  the 
V.  was  greater  than  that  to  the  K.,  and  the  fund 
in  court  was  not  sufficient  to  satisfy  all  the 
claims  for  which  the  owners  of  the  K.  were 
answerable  in  damages  : — Held  (Lord  Bramwell 
doubting),  that  the  owners  of  the  V.  were  en- 
titled to  prove  against  the  fund  for  a  moiety  of 
their  damage,  less  a  moiety  of  the  damage  sus- 
tained by  the  E.,  and  to  be  paid  in  respect  of 
the  balance  due  to  them  after  such  deduction, 
pari  passu  with  the  other  claimants  out  of  such 
fund.  Chapman  v.  Ilityal  Xetherlayids  Steam 
yacigation  Ciympany  (4  Adm.  D.  157)  overruled. 
Stnomrttart  Miaat^eliapj)i/  Nederland  v.  Pimhi- 
sular  and  Oriental  Steam  Navigation  Company^ 
7  App.  Cas.  795  ;  52  L.  J.,  Adm.  1  ;  47  L.  T.  198  ; 
31  W.  R.  249  ;  4  Asp.  M.  C.  567—11.  L.  (E.). 

In  an  action  of  collision  in  the  Admiralty 
Division,  where  both  ships  have  been  injured 
and  both  ships  have  been  held  to  blame,  and 
have  accordingly  been  condemned  to  pay  the 
moiety  of  each  other's  damage,  and  either  of  the 
parties  to  the  collision  has  a[)plied  to  have  his 
liability  limited  under  the  Merchant  Shipping 
Act,  1862,  s.  54,  no  set-off  is  allowed  between  the 
two  amounts    for    which    they    arc    liable    in 


damages, until  the  limitation  of  liability  imposed 
by  that  statute  has  been  applied.  The  S.  and  V. 
came  into  collision,  both  snips  were  damaged, 
but  the  V.  was  sunk  with  her  cargo  and  lost.  In 
an  action  by  the  owners  of  the  V.,  and  counter- 
claim by  the  owners  of  the  S.,  both  ships  were 
held  to  blame,  and  condemned  to  pay  the  moiety 
of  each  other's  damage.  Under  tin?  judgment 
the  damage  payable  by  the  S.  was  14,000/.,  and 
that  payable  by  the  V.  was  2,000/.  The  owners 
of  the  S.  then  brought  an  action  in  the  Chancery 
Division  for  limitation  of  their  liability,  and  paid 
into  court  5,212/.,  the  aggregate  amount  of  8/.  a 
ton  on  her  registered  tonnage  : — Held  (Brett, 
L.  J.,  dissenting),  that  the  owners  of  the  V.  • 
must  prove  for  14,000/.  against  the  fund  in  court, 
and  must  pay  the  2,000/.  in  full  to  the  owners  of 
the  S.  Chapman  v.  Royal  Netherlands  Steam 
Navigation  Company^  4  Adm.  D.  157  ;  48  L.  J., 
Adm.  449  ;  40  L.  T.  433  ;  27  W.  R.  554— C.  A. 

S.  54  of  the  Merchant  Shipping  Amend- 
ment Act,  1862,  which  limits  the  liability  of  a 
shipowner  to  a  certain  amount  per  ton,  docs  not 
apply  to  a  case  where  two  ships  are  to  blame  for 
a  collision,  and  where  the  owners  of  one  ship  are 
relieved  from  all  liability  by  the  owners  of  the 
other,  under  s.  388  of  the  Merchant  Shipping 
Act,  1854,  on  the  ground  that  the  damage  done 
to  the  other  ship  was  caused  by  the  fault  of  a 
compulsory  pilot ;  but  under  the  Admiralty 
rules,  inasmuch  as  both  ships  are  to  blame,  the 
owners  of  the  ship  so  relieved  from  liability  are 
only  entitled  to  be  paid  by  the  owners  of  the 
other  ship  a  moiety  of  the  damage  caused  to 
their  ship.  TJie  Hector  (No.  2),  8  Adm.  D.  218  ; 
52  L.  J.,  Adm.  51  ;  48  L.  T.  890 ;  81  W.  R.  881— 
C.A. 

The  power  given  by  17  &  18  Vict.  c.  104,  s. 
514,  to  the  Court  of  Chancery  is  simply  to  deter- 
mine the  amount  of  a  shipowner's  liability,  and 
to  distribute  that  amount  among  the  several 
claimants,  and  not  to  decide  the  question  of 
liability  or  non-liability.  /////  v.  And  us  j  I  Kay 
&  J.  263  ;  3  Eq.  Rep.  422  ;  24  L.  J.,  Ch.  229. 

It  does  not  apply,  where  the  liability  is  denied 
altogether.    lb. 

To  what  Bamagef  Limitation  extendi — Lom  of 
GkK>di — Delay.] — A  railway  company,  known  to 
be  also  shipowners,  contracted  to  carry  passen- 
gers and  goods  from  London  to  Guernsey.  The 
passengers  and  goods  were  taken  by  railway 
from  London  to  Southampton,  and  were  theix; 
put  on  board  a  ship  which  oclonged  to  the  com- 
pany. The  ship,  on  her  way  to  Guernsey,  came 
into  collision  with  another  ship  and  sank  with 
several  of  the  passengers  and  all  the  goods. 
Actions  were  brought  against  the  company  by 
surviving  passengers  for  loss  of  luggage  and  for 
[  delay,  by  shippers  of  goods  for  loss  of  goods, 
and  by  the  administratoi'S  of  lost  passengera  for 
damages  : — Held,  that,  as  to  all  the  damages 
(except  those  for  delay),  the  liability  of  the  com- 
pany was,  by  the  Merchant  Shipping  Acts, 
limited  to  the  amount  of  15/.  per  ton  on  the 
tonnage  of  the  ship  ;  that  the  amount  so  payable 
should  be  distributed  by  the  Court  of  Chancery, 
and  that  all  the  actions  against  the  railway 
company  (except  those  for  delay)  should  be  re- 
strained. The.  AndalvsiaUj  3  Adm.  D.  182;  47 
L.  J.,  Adm.  65  ;  39  L.  T.  204  ;  27  W.  R.  172. 


Two  Veisels  Iignred  by  same  Improper 


Kavigation.] — By  reason  of  the  improper  uavi- 
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gation  of  a  steamship  she  ran  into  and  damaged 
a  ship,  and  immediately  afterwards  ran  into  and 
sank  a  steam-tag  which  was  near  the  ship,  and 
about  to  take  the  ship  in  tow.  In  a  suit  for 
limitation  of  liability,  instituted  on  behalf  of 
the  owner  of  the  steamship,  it  was  held  that  the 
whole  of  the  damage  so  caused  by  such  improper 
navigation  as  aforesaid  to  the  ship  and  steam- 
tug  and  goods  on  board  the  ship  and  steam-tug 
was  caused  substantially  at  the  same  time  and 
on  the  same  occasion,  and  that  the  plaintiff,  w^ho 
was  entitled  to  have  his  liability  limited  according 
to  8.  54  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862,  was  entitled  to  have  his  lia- 
bility in  respect  of  the  whole  of  such  damage 
limited  to  an  amount  not  exceeding  SI.  per  ton  for 
each  ton  of  his  steamship's  tonnage.  Th^  Ilajah, 
3  L.  R.,  Adm.  539  ;  41  L.  J.,  Adm.  97 ;  27  L.  T. 
102  ;  21  W.  R.  14. 

Where  the  damage  sustained  by  all  the  claim- 
ants exceeds  in  the  aggregate  the  whole  amount 
for  which  the  shipowner  is  liable  (viz.  at  the  rate 
of  15Z.  per  registered  ton  of  his  ship),  the  fund 
must  be  distributed  ratcably  amongst  all  the 
claimants  in  proportion  to  the  damages  sus- 
tained by  them  respectively  ;  but  where  the 
whole  amount  of  damages  is  less  than  the  whole 
amount  for  which  the  shipowner  is  liable,  the 
amount  of  damages  sustained  by  each  claimant 
is  to  be  paid  in  full.  Glaholm  v.  'Barher,  2 
L.  R.,  Eq.  598  ;  35  L.  J.,  Ch.  657  ;  12  Jur.,  N.  S. 
764  ;  14  L.  T.  880  ;  14  W.  R.  1006. 

d.  Prabtioe. 

Order  for  Eelease  on  Payment  of  Limited 
Amount  into  Court] — The  defendants  in  a  col- 
lision cause,  in  which  their  ship  was  under  arrest, 
having  instituted  a  suit  for  limitation  of  liability, 
the  court,  upon  the  motion  of  the  plaintiff  in  the 
limitation  suit,  ordered  the  ship  to  be  released, 
on  payment  into  court  in  that  suit  of  the  ag- 
gregate amount  of  15/.  per  ton  of  the  registered 
tonnage  of  the  ship,  and  of  a  sum  to  cover  in- 
terest and  costs,  and  did  not  require  that  the 
plaintiff  in  the  limitation  suit  should  admit 
liability  before  ordering  the  release.  The  Sitters, 
32  L.  T.  837. 

Tranifer  of  Fond  Paid  in,  to  credit  of  Limitation 
Snit.] — A  vessel  which  had  been  arrested  in  a 
cause  of  damage  was  released  on  payment  into 
court  of  the  amount  to  which  the  liability  of  her 
owners  was  limited  by  statute,  together  with  a 
sum  to  cover  interests  and  costs.  The  SUtertt,  1 
P.  D.  281  ;  36  L.  T.  36.     Sa^  siq^i-a, 

Subsequently  the  vessel  was  pronounced  solely 
to  blame  for  the  collision,  and  her  owners,  who 
had  instituted  a  cause  of  limitation  of  liability, 
moved  the  court  to  decree  for  a  limitation  of  their 
liability,  and  to  order  that  the  sum  in  court 
should  be  transfeiTed  to  the  credit  of  the  limita^ 
tion  of  liability  suit.  The  court  decreed  a  limi- 
tation of  liability,  but  considered  it  unnecessary 
to  order  that  the  amount  in  court  should  be  trans- 
ferred to  the  credit  of  the  limitation  of  the  lia- 
bility suit,    lb. 

Facts  entitling  to  Limitation  must  now  be 
■tated  in  Defence.] — To  entitle  a  defendant  to 
the  limitation  of  liability  given  by  the  Merchant 
Shipping  Act  Amendment  Act,  "^1862  (25  &  26 
Vict.  c.  63),  s.  54,  the  facts  which  bring  the  case 
within  that  enactment  must,  since  the  Judicature 


Act,  1873,  be  stated  in  the  defence,  though  before 
that  act  such  a  statement  would  have  been  bad 
as  a  plea  to  the  damages.  Wahlberg  v.  Timug, 
45  L.  J.,  a  P.  783  ;  24  W.  R.  846. 

Order  for  Stay  on  Payment  iaito  Court,  and 
Bail.] — ^The  defendants  admitted  liability  in  re- 
spect of  damage  to  property  and  loss  of  life,  but 
no  claim  had  been  asserted  in  respect  of  loss  of 
life.  The  court  oixlered  all  proceedings  againsc 
the  ship  to  be  stayed  upon  the  defendants  paying 
in  the  value  of  the  ship  at  the  rate  of  8/.  per  too, 
and  giving  bail  for  the  rest  of  the  value  at  15/. 

er  ton.     Tlie  Clutha,  45  L.  J.,  Adm.  108 ;  35 

.  T.  36. 


£' 


Staying  Proceedingi .] — Where  owners  of  caigo 
have  recovered  judgment  in  a  collision  action 
brought  by  them,  and  the  owners  of  the  ship 
carrying  the  cargo  subsequently  bring  an  action 
against  the  same  ship  to  recover  damages  in  i>e- 
spect  of  the  same  collision,  and  the  damages  in 
both  actions  would  exceed  the  value  of  the  de- 
fendants' ship  at  8/.  per  ton,  and  the  damage  in 
the  cargo  action  alone  would  not  exceed  that 
amount,  the  court  will  not  stay  proceedings  in 
the  cargo's  action  until  after  judgment  in  the 
ship's  action,  on  the  ground  that  without  such 
stay  the  defendants  have  to  institute  a  limitation 
of  liability  action,  which  would  be  unnecessary 
if  the  defendants  obtained  judgment  in  the  ship's 
action.  Thfi  Alne  Holme  (No.  2),  4  Asp.  M.  C. 
593  ;  47  L.  T.  309. 

Prohibition— Order  Staying  Proceedings  in 
other  Courts.] — ^A  steam  vessel  having,  through 
negligence,  come  into  collision  with  another 
ship,  and  having  been  sunk  and  totally  lost  in 
consequence,  the  owners,  with  a  view  to  obtain- 
iog  a  decree  limiting  their  liability,  instituted  a 
suit  in  the  Court  of  Admiralty.  Cross  causes  of 
damage  had  previously  been  instituted  between 
the  owners  of  the  vessels,  and  the  defendants  h^d, 
in  the  cause  instituted  against  them  by  the 
owners  of  the  other  ship  and  her  cargo,  paid  into 
court  5,000Z.  (being  an  amount  less  than  15/.  per 
ton  on  each  ton  of  the  vessel's  registered  ton- 
nage) as  security  to  enable  them  to  prosecute  the 
cause  in  which  they  were  the  plaintiff.  A  pas- 
senger, who  had  sustained  personal  injury  from 
the  collision,  sued  the  owners  of  the  steam  vessel 
for  damages  in  the  Court  of  Exchequer,  where- 
upon the  judge  of  the  Court  of  Admiralty  made 
an  order  in  the  limitation  suit  that  all  actions 
and  suits  pending  in  any  other  court  in  relation 
to  the  subject-matter  should  be  stopped  ;  and  he 
afterwards  decreed  that  .the  owners  were  entitled 
to  limited  liability,  and  were  only  answerable  to 
the  extent  of  6,376/.,  being  the  full  amount  of 
15Z.  per  ton,  which  he  directed  them  to  pay  into 
court : — Held,  that,  under  these  circumstances, 
neither  the  ship  nor  the  proceeds  thereof  were 
"  under  arrest  of  the  Court  of  Admiralty,"  within 
s.  13  of  the  24  Vict.  c.  10,  and  that  the  Court  of 
Admimlty  had  no  jurisdiction  under  the  Mer- 
chant Shipping  Act,  1854,  or  the  Amending  Act 
of  1862,  to  entertain  the  suit,  and  that  a  prohibi- 
tion might  accordingly  issue  to  that  court  from 
the  Court  of  Exchequer  accordingly.  James  v. 
Lofldon  and  South-  }Vcstem  Railway  Offmpanjf, 
7  L.  R.,  Ex.  187  ;  41  L.  J.,  Ex.  82  ;  26  L.  T.  187  ; 
20  W.  R.  638.  Affirmed,  7  L.  R.,  Ex.  287 ;  41 
L.  J.,  Ex.  186  :  27  L.  T.  382  j  21  W.  R.  25— 
Ex,  Ch.' 
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The  court  coald  have  granted  an  injunction 
to  restrain  actions  at  common  law  in  respect  of 
the  same  collision,  even  though  the  goods  were 
to  be  carried  partly  by  sea  and  partly  by  land. 
The  Normaniy^  3  L.  R.,  Adm.  162 ;  39  L.  J., 
Adm.  48  ;  23  L.  T.  631  ;  18  W.  R.  903. 

The  power  to  stop  actions  and  suits  pending 
in  any  other  court  applies,  notwithstanding  the 
circumstance  that  the  adverse  claimant  has  ob- 
tained a  definitive  sentence  or  judgment  of  the 
Court  of  Admiralty  condemning  the  ship ;  and  the 
utmost  to  which  the  latter  is  entitled  under  such  a 
judgment,  in  respect  of  the  loss  he  has  sustained, 
is  to  share  rateably  with  the  other  claimants  in 
the  value  of  the  ship  and  freight.  Leyeetter  v. 
Logan,  3  Kay  &  J.  446  ;  26  L.  J.,  Ch.  306. 

But  a  court  of  equity  has  no  control  over  the 
ship  itself,  and  cannot  prevent  the  party  who  has 
obtained  such  a  judgment  from  proceeding  to  a 
sale  of  the  ship,  and  retaining  out  of  the  pro- 
ceeds such  costs  as  he  may  be  entitled  to  retain 
under  the  order  of  the  Admiralty  court.    lb, 

Froeaedingi  in  other  Court  not  itayed  on  pro- 
dnotion  of  (Mer.l — ^An  order  made  by  the  Court 
of  Admiralty  under  24  Vict.  c.  10,  s.  13  (which 
confers  on  that  court  the  same  powers  of  stop- 
ping proceedings  as  were  conferred  on  the  Court 
of  Chancery  by  the  Merchant  Shipping  Act,  1854, 
8.  514).  is  not  a  "  writ  of  injunction,  rule  or  order 
of  either  of  the  superior  courts  of  common  law  or 
equity  at  Westminster,"  within  the  Common 
Law  Procedure  Act,  1852,  s.  226  ;  and,  therefore, 
proceedings  in  an  action  in  the  Court  of  Ex- 
chequer will  not  be  stayed  upon  the  production 
of  such  an  order  made  by  the  Court  of  Admi- 
ralty. Milbum  V.  London  and  Simth-Writtern 
JiaiUoay  Company,  6  L.  R.,  Ex.  4  ;  40  L.  J.,  Ex. 
1  ;  23  L.  T.  418  ;  19  W.  R.  105. 

Reference  as  to  Diitribntion  of  Amount  after 
Stay.  J — In  a  collision  cause,  although  the  defen- 
dant IS  entitled,  upon  admission  of  liability  and 
payment  into  court  of  the  amount  of  his  liability 
under  the  Merchant  Shipping  Act.  1862,  s.  54,  to 
a  stay  of  proceedings  as  against  himself,  plain- 
tiffs having  separate  interests  may,  at  the  defen- 
dant's cost,  proceed  to  a  reference  to  settle  the 
rcsi)cctivc  amounts  due  to  them,  and  may  tax 
their  costs.     The  Expert,  36  L,  T.  258. 

Costs.] — Although  the  plaintiff  in  an  action 
for  limitation  of  liability  is  ordinarily  liable  to 
pay  the  costs  of  the  action,  yet  if  the  defendants 
raise  unnecessary  issues  on  which  they  fail,  he 
is  entitled  to  the  costs  of  those  issues,  and  he 
will  not  be  ordered  to  pay  the  costs  occasioned 
by  a  dispute  between  rival  claimants  to  the  pro- 
ceeds of  the  court.  The  Empusa,,  5  Adm.  D.  6  ; 
48  L.  J.,  Adm.  36  ;  41  L.  T.  383  ;  28  W.  R.  263. 

A  vessel  was  arrested  for  losses  exceeding 
300/.  The  defendants  admitted  their  liability, 
flnd  paid  into  court  252/.,  the  amount  of  their 
statutory  liability  at  8/.  per  ton : — Held,  that 
the  plaintiffs  were  entitled  to  the  costs  of  pro- 
ceeding in  the  court.  The  To%ing  Javtes,  39 
L.  J.,  Adm.  1. 

Interest  on  Amount — Owner  Liable  to  Pay 
firom  Date  of  Collision.]— The  owners  of  a  ship, 
though  their  liability  to  damages  in  respect  of 
the  loss  of  goods  owing  to  a  collision  is  confined, 
by  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  s.  54,  to  an  aggregate  amount  not  exceed- 


ing 8/.  per  ton  of  the  ship^s  tonnage,  are  liable 
to  pay  interest  on  that  amount  from  the  date  of 
the  collision.    Smith  v,  Kirby,  1  Q.  B.  D.  131 ; 

24  W.  R.  207. 

The  owners  of  a  ship  claiming  in  the  Court  of 
Admiralty  to  have  their  liability  limited,  under 

25  &  26  Vict.  c.  63,  s.  54,  in  respect  of  damages 
occasioned  by  collision,  to  an  aggregate  amount 
not  exceeding  8/.  for  each  ton  of  the  ship's  ton- 
nage, are  liable  to  pay  interest  on  such  aggregate 
amount  from  the  date  of  the  collision.  The 
Northumbrian  3  L.  R.,  Adm.  6  ;  18  W.  R.  188. 

The  amount  of  damages  being  paid  by  order 
of  the  court  into  the  registry,  the  party  finally 
adjudged  to  receive  the  same  was  not  allowed 
interest  from  the  date  of  such  payment  into 
court.     The  North  American,  Lush.  79. 

The  owners  of  a  ship  causing  a  collision  arc 
liable  to  pay  interest  upon  the  sum  payable  as 
damages,  although  such  damages  may  amount  to 
the  maximum  sum  limited  by  25  &  26  Vict.  c.  63, 
8.  54,  and  if  the  ship  injured  is  in  ballast  at  the 
time  of  the  accident,  such  interest  will  be  calcu- 
lated from  the  date  of  the  collision.  Straher  v. 
UaHland,  2  Hem.  &  M.  570 ;  34  L.  J.,  Ch.  122  ; 
10  Jur.,  N.  S.  1143  ;  11-L.  T.  622. 

Where  a  sum  is  awarded  as  damages  for  col- 
lision, the  liability  to  have  paid  such  sum  dates 
from  the  time  at  which  the  loss  is  considered  to 
have  arisen,  and  the  sum  awarded  bears  interest 
from  that  date.  The  Afnalia,  34  L.  J.,  Adm. 
21  ;  13  W.  R.  111. 


7.  Damages. 
a.  In  firexieral. 

Amount.] — When  a  collision  takes  place 
between  two  vessels  by  the  negligence  of  the 
crew  of  the  defendant's  vessel,  whereby  the 
plaintiff's  vessel  is  injured,  and  afterwards  and 
before  any  effort  has  been  made  to  save  the 
plaintiff's  vessel  her  master  and  crew  unjusti- 
fiably abandon  her,  and  she  is  consequently 
totally  lost,  the  defendant  will  not  be  liable  for 
such  total  loss  of  the  plaintiff's  ship,  but  only 
for  the  expense  which  would  have  been  incurred 
in  making  good  the  actiuil  damage  occasioned 
by  the  collision.  The  Thurin^ia,  41  L.  J.,  Adm. 
44  ;  26  L.  T.  446. 

The  master  and  crew  of  a  vessel  injured  by 
collision  are  bound  to  shew  ordinary  courage 
and  nautical  skill  in  endeavouring  to  save  their 
vessel  from  total  loss,  and  the  defendant  will 
not,  on  a  reference  to  the  registrar  and  mer- 
chants to  assess  the  damages,  be  held  liable  for 
any  loss  which  might  have  been  avoided  by  the 
exercise  of  such  ordinary  skill  and  courage.    lb. 

Avoidable  Conieqnential  Damage.] — In  a  cause 
of  damage  the  defendant  will  not  be  liable  for 
any  consequential  damage  which  the  plaintiff 
might  have  averted  by  the  exercise  of  ordinary 
skUl  and  courage,    lb. 

Personal  Isjuriei.]— The  Court  of  Admiralty 
has  jurisdiction  to  entertain  an  action  and  to 
assess  the  damages  in  respect  of  personal  injuries 
done  by  a  ship.  The  Beta,  38  L.  J.,  Adm.  50  ; 
20  L.  T.  988  ;  17  W.  R.  933— P.  C.  ;  *S^.  1\,  Tlie 
Sylph,  2  L.  R.,  Adm.  24  ;  37  L.  J.,  Adm.  14  ;  17 
L.  T.  519  ;  The  UhJa,  37  L.  J.,  Adm.  16,  n.  ;  The 
QnhJfaxe,  2  L.  R.,  Adm.  325 ;  38  L.  J.,  Adm. 
12  ;  19  L.  T.  748. 
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Sepairg  and  Impaired  Value.] — ^A  yacht  be- 
longing to  the  plaintiff  having  been  sunk  in  a 
collision,  and  evidence  having  been  given  that 
her  marketable  value  was  deprcciat^ : — Held, 
that  in  addition  to  the  claims  made  for  repairs, 
the  plaintiff  was  entitled  to  be  paid  such  sum  as 
would  compensate  for  the  impaired  value.  The 
Georgiana  v.  The  Anglican,  21  W.  R.  280. 

The  owners  of  a  ship  damaged  by  collision  are 
entitled  to  the  full  expenses  of  repairing  her  and 
fitting  her  for  sea,  though  such  rcpairs  may  make 
her  more  valuable  than  she  was  before  the  col- 
lision.    Tlie  Partohts,  Swabey,  173. 

Where  a  ship  carrying  cargo  was  sunk  in  a 
collision,  and  afterwards  raised  and  repaired, 
and  the  costs  of  repairs  exceeded  the  original 
value  of  the  ship,  which  might  have  been  ascer- 
tained before  the  repairs  were  commenced  : — 
Held,  that  the  owner  could  not  recover  upon  a 
principle  of  partial  loss,  but  that  the  measure  of 
damages  was  the  value  of  the  ship  before  the 
collision,  with  interest  from  the  date  when  the 
cargo  would  in  ordinary  course  have  been 
delivered,  together  with  the  costs  of  raising,  and 
the  cost  of  placing  the  ship  in  dock  for  inspec- 
tion, less  the  value  of  the  wreck  as  raised.  TJte 
Empresg  ISugenie,  Lush.  138. 

If  a  collision  takes  place  between  two  vessels 
by  the  negligence  of  the  crew  of  the  defendant's 
vessel,  whereby  the  plaintiff's  vessel  suffers  dam« 
age  and  is  necessarily  run  aground,  and  after- 
wards and  before  any  expenses  are  incurred,  by 
the  negligence  of  the  plaintiff's  servants,  a  total 
loss  of  his  ship  ensues,  the  defendant  is  not 
liable  for  such  total  loss  of  the  ship,  but  is  liable 
for  the  expense  which  would  have  been  incurred 
in  making  good  the  partial  damage.  The  Flying 
Fishy  2  Moore,  P.  C.  C,  N.  S.  77  ;  B.  &  L.  436  ; 
34  L.  J.,  Adm.  113  ;  12  L  .T.,  619. 

Costs  of  Action  for  Salvage.]— In  an  action 
for  running  down  a  vessel,  it  appeared  that  the 
plaintiff  had  been  compelled  to  employ  a  steam- 
tug,  the  owners  of  which  demanded  150Z.  for 
salvage,  and  commenced  a  suit  in- the  Admiralty 
Court  for  its  recovery,  in  which  suit  the  plaintiff 
paid  201.  into  court,  and  a  decree  was  ultimately 
made,  awarding  452.  and  costs.  The  question  of 
the  liability  of  the  defendant  to  pay  these  costs, 
and  also  the  costs  of  the  plaintiff  in  defending 
that  suit,  having  been  reserved  upon  these  facts 
for  the  opinion  of  the  court : — Held,  that  the 
plaintiff  was  not  entitled  to  recover  them.  Tin' 
f/all  V.  Bell,  11  M.  &  W.  228  ;  12  L.  J.,  Ex.  161. 

The  vessels  C.  and  L.  came  into  collision,  in 
consequence  of  which  salvage  services  were 
rendered  to  the  C.  The  salvors  brought  a  suit, 
and  recovered  50Z.  The  L.  was  condemned  in  a 
suit  for  damage  brought  by  the  C,  and  on  refer- 
ence to  the  registrar  and  merchants  as  to  the 
amount,  they  struck  out  the  costs  of  the  salvage 
suit  incurred  by  the  C,  because  her  owners  had 
made  no  tender  to  the  salvors : — Held,  that  such 
costs  are,  by  the  practice  of  the  court,  a  proper 
item  in  the  amount  to  be  accorded  in  a  suit  for 
damage,  and  that  there  is  no  general  principle 
laid  down  (in  Tindall  v.  Bell,  11  M.  &  W.  228) 
which  had  been  relied  upon  to  induce  the  court 
to  depart  from  its  usual  practice.  Tlie  LegatttSj 
Swabey,  168. 

Demurrage.] — Demurrage  is  allowed  to  the 
owners  of  a  ship  damaged  by  collision  during 
the  time  that  she  has  been  necessarily  delayed 


for  the  purpose  of  effecting  the  repairs  rendered 
requisite  by  the  collision,  and  of  transacting 
business,  unquestionably  connected  with  the  col- 
lision.    The  City  of  Buenos  Ay  res,  25  L.  T.  672. 

As  the  master  has,  in  some  circumstances,  the 
duty  cast  upon  him  of  acting  as  agent  for  the 
cargo  as  well  as  the  ship,  the  making  a  protest 
and  obtaining  the  necessary  official  documents 
in  a  foreign  port  relating  to  the  damage  done 
to  both  ship  and  cargo  is  business  nnquc^ 
tionably  connected  with  the  collision.  Delay  in 
their  preparation  caused  by  the  dilatorinc^  of 
the  foreign  authorities,  and  by  no  default  of  the 
master,  is  chargeable  to  the  collision.    Jh, 

The  rate  of  demurrage  allowed  to  steam  ves- 
sels of  the  ordinary  class,  carrying  cargo,  is  6rf. 
per  ton  on  the  gross  tonnage,  or  9rf.  per  ton  on 
the  net  tonnage,  per  day.  This  estimate  is  ar- 
rived at  by  doubling  the  amount  of  the  wages  of 
the  crew  and  of  the  cost  of  their  provisions,  so 
as  to  include  both  expenditure  and  loss  of  trade. 

n. 

Loss  of  Charterparty— Freight.]— In  estimat- 
ing the  loss  sustained  by  a  ship  in  a  collision,  a 
charterparty  entered  into  contingently  on  the 
arrival  of  the  ship  at  a  fixed  date  at  another 
place  should  ])e  taken  into  consideration,  the 
amount  recoverable  being  the  freight  that  would 
have  been  earned  under  the  charterparty,  less 
any  expenses  which  would  naturally  be  incurred 
in  the  performance  of  it.  The  Star  of  India, 
1  Adm.  D.  466  ;  45  L.  J.,  Adm.  102 ;  35  L.  T, 
407  ;  25  W.  R.  377. 

The  Star  of  India  and  the  Cheviot  came  into 
collision  on  the  1st  of  May,  by  which  the  latter 
vessel  was  unable  to  load  cargo  by  the  time 
stipulated  for  in  the  charterparty,  which  was 
accordingly  cancelled.  She  was  not  sufficiently 
repaired  to  obtain  another  charterparty  until  the 
4th  of  July.  The  collision  was  the  fault  of  the 
Star  of  India: — Held,  first,  that  the  owners  of 
the  Cheviot  were  entitled  to  some  compensation 
for  loss  of  the  charterparty.    Ih, 

Held,  secondly,  that  such  compensation  was 
not  included  in  the  usual  allowance  of  fourpence 
per  ton  a  day  for  demurrage.    Ih. 

Where  a  party  who  has  received  a  damage  by 
collision  claims  to  be  indemnified  for  a  conse- 
quential loss,  arising  from  the  noii-employment 
of  his  vessel  whilst  under  repair,  he  is  bound  to 
prove  that  he  has  sustained  a  direct  and  positive 
loss  ;  it  will  not  be  sufiicient  to  shew  that  the 
vessel,  if  she  had  not  been  detained  in  dock, 
might  have  earned  certain  probable  freight.  T%e 
Clarence,  8  Rob.  Ad.  Rep.  283  ;  S.  P,,  U,  31.  S. 
Inflexible,  Swabey,  200. 

The  vessel  C,  which  was  proceeding  in  balUtst 
to  Montreal  to  load  a  cargo  of  grain  for  the 
United  Kingdom  pursuant  to  charterparty,  was 
injured  by  collision  with  another  vessel,  and 
compelled  to  put  into  port  to  repair.  The  repairs 
necessarily  occupied  so  long  a  time  that  it  was 
not  reasonably  possible  for  the  C.  to  have  arrived 
at  Montreal  in  time  to  fulfil  her  charter  before 
the  navigation  of  the  St.  Lawrence  was  stopped 
by  ice  for  the  winter.  In  these  circumstances 
the  owners  of  the  C.  abandoned  the  charter,  and 
it  was  found  that  they  acted  prudently  in  so 
doing : — Held,  that  the  loss  arising  from  the 
abandonment  of  the  charter  was  a  loss  caused 
by  the  collision.     TJie  Cotisett,  5  Adm.  D.  229. 

Claim  for  Loan  on  Seeurity  for  Freighi.] — 
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The  master  of  the  ship  C,  bound  from  Phila- 
delphia to  Antwerp,  obtained  at  Philadelphia 
from  M.  a  loan  of  money  on  freight  upon  the 
security  of  an  instrument  signed  by  him,  by 
which  it  was  stipulated  that  the  loan  should  be 
repaid  after  arrival  of  the  C.  at  Antwerp  or 
other  intermediate  port  iat  which  the  voyage 
should  end,  and  that  if  there  should  be  no  pay- 
ment of  freight  the  loan  should  not  be  paid  back. 
The  C,  whUst  on  the  course  of  her  voyage  to 
Antwerp,  came  into  collision  with  another  ship 
and  sank,  and  her  cargo  was  lost.  The  collision 
was  occasioned  by  the  negligence  of  those  in 
charge  of  the  other  ship,  and  her  owners  insti- 
tuted an  action  for  limitation  of  their  liability. 
In  such  action  a  sum  of  money  was  awarded  out 
of  the  proceeds  paid  into  court  to  the  owners  of 
the  C.  for  loss  of  freight.  M.  claimed  a  portion 
of  this  sum  in  respect  of  his  loan  : — Held,  that 
his  claim  was  well  founded.  Semble,  where  in 
an  action  for  limitation  of  liability  a  sum  of 
money  is  awarded  as  compensation  for  loss  of 
freight  to  the  owners  of  a  vessel  run  down  by 
the  plaintiff's  ship,  the  holder  of  a  bottomiy 
bond  on  the  freight  of  the  vessel  run  down,  is 
entitled  to  claim,  in  respect  of  the  loan  of  bot- 
tomry, a  portion  of  the  sum  awarded  for  loss  of 
freight.  The  Ewpusa^  5  Adm.  D.  6 ;  48  L.  J., 
Adm.  36  ;  41  L.  T.  383  ;  28  W.  R.  263. 

Sum  in  the  Nature  of  Freight— Bill  of  LaJting.  ] 
— A  ship  A.  and  her  cargo  belonged  to  the  same 
owners,  and  the  plaintiffs  advanced  1,000^.  as  a 
loan  to  such  owners,  and  received  as  security,  in 
conformity  with  the  agreement  made  between 
them  and  the  borrowers,  the  bill  of  lading,  on 
which  the  master  indorsed  a  receipt  for  l,000i.  as 
advanced  freight,  and  also  a  policy  of  insurance 
on  advanced  freight.  Ship  A.  was  lost  through 
a  collision  with  the  defendants'  vessel,  whose 
negligence  was  admitted.  It  was  proved  that 
the  difference  between  the  value  of  the  cargo  at 
the  port  of  destination  and  at  the  port  of  loading 
would  have  considerably  exceeded  1,000Z.  In 
an  action  by  the  holders  of  the  bill  of  lading  for 
1,000/.  against  the  defendants'  ship  :— Held,  that 
the  plaintiffs  were  entitled  to  recover  the  sum, 
though  it  was  not,  strictly  speaking,  advanced 
freight,  but  a  prospective  increase  in  the  value 
of  the  cargo,  and  that  the  insurers  were  subro- 
gated to  the  rights  of  the  plaintiffs.  The  Thya- 
tira,  8  Adm.  D.  156  ;  52  L.  J.,  Adm.  85  ;  49 
L.  T.  406  ;  32  W.  R.  276. 

A  sum  in  respect  of  disbursements  for  ship  A. 
on  her  voyage  and  wages  paid  in  advance  had 
been  award^  to  the  owners  of  the  A.  by  the 
registrar  and  merchants  : — Held,  further,  that 
this  was  no  bar  to  the  plaintiffs'  right  to  recover 
in  this  action.    lb. 

Evidence  of  Value  of  Yeseel.] — In  estimating 
the  value  of  a  vessel  at  the  time  of  a  collision, 
whereby  she  was  lost,  the  best  evidence  is  the 
opinion  of  competent  persons  who  knew  the 
vessel  shortly  before  the  time  of  loss  ;  next,  the 
opinion  of  pereons  well  conversant  with  shipping 
generally.  The  original  price  of  the  vessel,  the 
cost  of  repairs  done,  the  amount  at  which  she 
was  insured,  &c.,  are  evidence  of  value,  but  evi- 
dence of  inferior  weight.  T1i4i  Ironmaster, 
Swabey,  441. 

The  value  of  a  ship  within  the  meaning  of 
the  17  &  18  Vict.  c.  104,  s.  504,  was  what  she 
would  have  fetcheJ  if  sold  immediately  before 


the  collision,  without  deduction   in  respect  of 
costs  of  sale.   Leycester  v.  Lagan,  4  Kay  &  J.  725. 

Personal  Iiyories — Insurance.] — A  clause  in 
a  policy  of  insurance  on  a  ship,  that  in  case  the 
ship  shall,  by  accident  or  negligence  of  the 
master  and  crew,  run  down  or  damage  any  other 
ship,  and  the  assured  shall  thereby  become  liable 
and  pay  as  damages  any  sum  not  exceeding  the 
value  of  the  ship  insured  and  her  freight,  by  any 
judgment  of  any  court  of  law  or  equity,  the  as- 
surers shall  pay  such  proportion  of  three-fourths 
of  the  sum  so  paid  as  the  sum  assured  bears  to 
the  value  of  the  ship  and  her  freight,  does  not 
extend  to  damages  recovered  ngaiust  the  ship- 
owners for  personal  injury  caused  to  persons  on 
board  a  ship  with  which  the  ship  assured  had 
come  in  collision.  Taylor  v.  Dewar,  5  B.  &  S. 
58  ;  33  L.  J.,  Q.  B.  141 ;  10  Jur.,  N.  8.  361  ;  10 
L.  T.  267  ;  12  W.  R.  579. 

Costs  of  Defence— Insurance.] — ^A  policy  was 
made  subject  to  a  stipulation  that,  in  case  the 
vessel  should  by  accident  or  negligence  run  down 
or  damage  any  other  vessel,  and  the  assured 
should  thereby  become  liable  to  pay  and  pay  as 
damages  any  sum  not  exceeding  the  value  of  ship 
and  freight,  by  or  in  pursuance  of  any  judgment 
of  any  court  given  in  any  action  defended  with 
the  consent  of  the  underwriter,  they  (the  under- 
writers) would  bear  and  pay  a  given  proportion 
of  the  sum  so  paid.  The  owners  were  sued  for 
running  down  another  vessel,  and  obtained  a 
judgment  in  their  favour,  but  were  put  to  costs ; 
— Held,  that  these  costs  were  not  recoverable 
from  the  underwriters  either  under  the  running- 
down  clause  or  under  the  usual  suing  atid 
labouring  clause.  Xenos  v.  Fox,  4  L.  R.,  C.  P. 
665  ;  38  L.  J.,  C.  P.  351  ;  17  W.  R.  893— Ex.  Ch. 

Specific  Agreement  for  Liquidation  of  Dam- 
ages.]— The  ship  G.  having  come  into  collision 
with  the  ship  W.,  the  owner  of  the  ship  W. 
caused  the  ship  G.  to  be  arrested,  but,  in  con- 
sideration of  the  insurers  agreeing  to  pay  to  the 
owners  the  amount  of  damage  which  the  ship 
W.  had  received  by  the  collision,  her  owners  re- 
leased the  ship  G.  from  arrest : — Held,  that  the 
word  ''  damage  "  included  not  only  the  damage 
to  the  ship  itself,  but  consequential  damage, 
such  as  loss  of  freight  and  costs  in  the  Admiralty 
Court.  Heard  v.  Ilolman,  19  C.  B.,  N.  S.  1  ;  34 
L.  J.,  C.  P.  239 ;  11  Jur.,  N.  S.  544  ;  12  L.  T. 
465  ;  13  W.  R.  745. 

Agreement  to  Baise  Boat  —  Pleading — Evi- 
dence.]— ^A  plaintiff  brought  an  action  of  contract 
to  recover  the  expenses  of  raising  a  boat  which  had 
been  sunk  in  a  collision  with  a  vessel  of  the  de- 
fendant, when  the  latter  was  being  navigated  by 
the  plaintiff,  a  pilot  employed  for  that  purpose. 
The  defendant  denied  such  contract,  on  which 
issue  was  joined,  and  at  the  trial  tendered  evi- 
dence to  shew  that  the  collision  was  occasioned 
by  the  plaintiff's  fault : — Held,  that  such  evi- 
dence was  inadmissible.  Speeding  v.  Young,  33 
L.  J..  C.  P.  286. 

«Held,  also,  that  the  plaintiff,  after  verdict  in 
his  favour,  was  not  entitled  to  the  costs  of  evi- 
dence, tending  to  shew  that  the  collision  was  not 
occasioned  by  his  negligence.    Ih, 

Limitation  of  Damages.]— iSt;^  Limitation 
OP  Liability,  ante,  col.  1084,  ct  «^y. 
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b.  liUbility  of  Oarffo,  Vrelfirlit  and  Ship. 

Cargo.] — A  cargo  laden  on  board  a  vessel  at  the 
time  of  collision  is  in  no  case  liable  to  be  sued 
for  the  damage.     Tfie  Victory  Lush.  72. 

A  cargo  arrested  for  freight  will  Ije  released 
upon  payment  of  the  freight  into  court,  with  an 
amdayit  of  value.    Ih. 

Where  a  cargo  is  improperly  detained  under 
arrest,  the  owner  is  entitled  to  costs  and  damages. 
lb. 

The  owner  of  cargo  on  board  a  ship  sued  for 
collision  is  only  compellable  to  pay  into  court 
the  freight  due  from  him  to  the  shipowner.  The 
Leo,  Lush.  444  ;  31  L.  J.,  Adm.  78  ;  6  L.  T.  58. 

Deductions,  as  by  charter,  from  gross  freight 
will  be  allowed  ;  and  if  the  cargo  is  delivered  at 
a  place  short  of  destination  by  reason  of  the 
collision,  such  reasonable  deduction  as  may  have 
been  agreed  upon  between  the  shipowner  and 
the  owner  of  cargo.    Ih. 

Costs  of  paying  freight  into  court  may  also  be 
deducted.    lb. 


Part  of  Cargo  Difoharged  when  Arretted.  ] 


— All  the  cargo  on  board  a  vessel  at  the  time 
of  a  collision  belonged  to  the  same  owner,  but 
only  a  part  of  the  cargo  was  on  board  when  the 
vessel  was  anested  : — Held,  that  the  lien  for  the 
whole  freight  extended  to  every  part  of  the  cargo 
on  board  at  the  time  of  the  collision.  The  Roe- 
cliff,  38  L.  J.,  Adm.  5G. 

Liability  of  Freight.]— By  a  charterparty  made 
on  the  4th  of  August,  between  the  master  of  the 
barque  Orpheus  and  a  merchant,  it  was  stipulated 
that  the  barque  should  proceed  with  a  cargo  of 
salt  from  liiverpool  to  Viborg,  and  there  deliver 
the  same  on  being  paid  freight.  By  another 
charterparty  made  on  the  6th  of  August,  between 
the  master  and  another  merchant,  it  was  stipu- 
lated that  the  Oq)heus  should  proceed  to  Viborg 
(with  liberty  to  take  an  outward  cargo  for  owner's 
benefit)  and  there  load  a  cargo  of  deals  and  pro- 
ceed therewith  to  Grimsby,  and  deliver  the  same 
on  being  paid  freight  as  stipulated.  She  pro- 
ceeded with  her  outward  cargo  to  Viborg,  and 
there  loaded  her  homeward  voyage  and  proceeded 
with  it  to  Grimsby.  While  on  her  outward 
voyage  she  came  into  collision  with  and  did 
damage  to  the  barque  Emilia.  Her  owners  in- 
stituted a  suit  for  damage  against  the  Orpheus 
and  her  freight,  and  upon  her  arrival  at  Grimsby 
arrested  her,  and  arrested  her  homeward  cargo, 
for  the  freight  due  in  respect  thereof.  The  value 
of  the  Orpheus  was  not  sufficient  to  satisfy  the 
claim  : — Held,  that  she  was  at  the  time  of  the 
collision  in  the  course  of  earning  the  homeward 
freight,  and  that  the  homeward  freight  was  liable 
to  contribute  to  satisfy  the  claim.  The  Orphena. 
3  L.  R.,  Adm.  308  ;  40  L.  J.,  Adm.  24. 

Seoogxiition  of  Maritime  Lien  by  Courte.]— 

All  civilized  nations  recognize  the  validity  of 
maritime  lien,  and  will  enforce  it  when  it  has 
been  declared  by  a  foreign  court ;  but  it  is  essen- 
tial that  it  should  appear  from  the  proceedings 
of  the  foreign  court  that  the  object  of  the  Suit 
was  the  sale  of  the  ship,  and  not  a  personal 
remedy  against  the  captain  or  owners.  The  Hold 
Jiuccleufjh  (7  Moo.  P.  C.  267)  considered.  Tlie 
Cltu  of  Mrrea,  6  Adm.  D.  106  ;  4  Asp.  M.  C.  412  ; 
60  L.  J.,  Adm.  53  ;  44  L.  T.  750— C.  A. 


Lien  on  Ship.] — Damage  creates  a  lien  on  the 
ship  causing  the  collision.  Ilarmer  y.  Bd,U  7 
Moore,  P.  C.  C.  267. 

A  Scotch  steamer  ran  down  an  English  vessel 
in  the  Humber.     An  action  was  commenced  in 
the  Court  of   Admiralty   in  England  by  the 
owners  of  the  English  vessel  against  the  owners 
of  the  steamer,  and  a  warrant  of  arrest  issued 
against  the  ship ;  but  before  the  ship  could  be 
arrested  she  had  sailed  for  Scotland.     A  suit 
was  then  commenced  by  the  owners  of  the  Eng- 
lish vessel  against  the  owner  of  the  steamer,  in 
the  Court  of  Session  in  Scotland,  for  the  damage, 
and  the  steamer  was  arrested  under  process  of 
that  court,  but  subsequently  released  upon  bail. 
Afterwards,  and  pending  these  proceedings,  the 
steamer  was  sold,  without  notice  to  the  pur- 
chaser of  this  unsatisfied  claim  against  her.   The 
proceedings  in  the  Court  of  Session  were  still 
pending,  when  the  steamer,  having  come  within 
the  jurisdiction  of  England,  was  again  arrested 
under  process  of  the  High  Court  of  Admiralty 
in  England,  and  an  action  for  damage  commenced 
in  that  court  for  the  same  cause  of  action  as  was 
still  pending  in  Scotland,  instructions  being  sent 
to  Scotland  to  abandon  the  proceedings  in  the 
Court  of  Session.     The  owner  of  the  steamer 
appeared  under  protest  in  the  Admiralty  courty 
and  pleaded,  first,  lis  alibi  pendens ;  and,  se- 
condly, that  he  was  a  purchaser  for  value  with- 
out notice  : — Held,  first,  that  the  plea  of  lis  alibi 
pendens  was  bad,  as  the  suit  in  Scotland  was,  in 
the  first  instance,  in  personam,  the  proceedings 
being  commenced  by  ])roces8  against  the  persons 
of  the  owners  of  the  vessel,  and  the  arrest  of  the 
steamer  only  collateral  to  secure  the  debt,  while 
the  proceedings  in  the  Admiralty  court  in  Eng- 
land were,  in  the  first  instance,  in  rem,  against 
the  vessel,  and  therefore  the  two  suits  being  in 
their  nature  different,  the  pendency  of  one  suit 
could  not  be  pleaded  in  suspension  of  the  other. 
Secondly,  that  as,  by  the  civil  law,  a  maritime 
lien  does  not  include  or  require  possession,  but 
being  the  foundation  of  proceedings  in  rem  (a 
process  requisite  only  to  perfect  a  right  inchoate 
from  the  moment  the  lien  attaches),  such  lien 
travels  with  the  thing  into  whosesoever  ))ofsessioa 
it  may  come,  and  when  carried  into  effect  by  a 
preceding  in  rem,  relates  back  to  the  period  when 
it  first  attached  ;  the  steamer  was  liable  for  the 
damage  committed  by  her,  though  in  the  hands 
of  a  purchaser  without  notice  of  the  damage,  or 
the  proceedings  instituted  against  her.    lb. 

Lien  follows  Ship.]  —  A  maritime  lien  for 
damage  caused  by  a  collision,  follows  the  ship 
causing  the  damage,  into  whosesoever  hands  she 
may  go,  and  can  be  enforced  at  any  time,  pro- 
vided there  has  been  no  improper  delay,  or  laches, 
in  enforcing  such  lien.  Dean  v.  Richard^j  Thr 
Ishiropa,  2  Moore,  P.  C.  C,  N.  S.  1  ;  B.  5c  L.  89  ; 
32  L.  J.,  Adm.  189 ;  9  Jur.,  N.  S.  690  ;  8  L.  T. 
368.    And  see  preceding  ca^e. 

Laches— Effect  of— What  is.]— A  delav 


of  three  years  to  arrest  the  ship  was  ncld  not  to 
be  an  unreasonable  delay,  the  owners  of  the 
damaged  vessel  having  used  reasonable  diligence 
to  discover  her  whereabouts.    lb. 

Reasonable  diligence  means  not  doing  every- 
thing possible,  but  doing  that  which,  under 
ordinary  circumstances,  and  having  regard  to 
expense  and  difficulty,  could  be  reasonably  re- 
quired.   J/y. 
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A  collision  having  occnrred  between  a  foreign 
vessel  and  an  English  vessel,  the  master  of  the 
foreign  vessel  admitted  his  liability,  and  gave,  in 
satisfaction  of  the  damage,  a  bill  of  exchange, 
payable  on  the  arrival  of  his  vessel  at  her  port 
of  destination  in  Scotland.  Her  master,  how- 
ever, took  her  to  France,  where,  her  owner  be- 
coming bankrupt,  she  was  sold  by  the  assignees  of 
his  estate  to  the  defendants,  who  brought  her  to 
England,  where  she  was  arrested  by  the  owners  of 
the  English  vessel  in  respect  of  the  collision,  the 
"bill  of  exchange  never  having  been  paid : — Held, 
that  the  owners  of  the  English  vessel  had  not 
lost  their  lien  for  damage  by  reason  of  laches,  or 
by  the  subsequent  sale  of  the  vessel.  The 
Charles  Amelia,  2  L.  R.,  Adm.  330 ;  38  L.  J., 
Adm.  17  ;  19  L.  T.  429. 


Inoreaae  of  Value  by  Bepairt.] — ^A  vessel  da- 
maged by  collision  was  arrested  and  subsequently 
repaired,  whereby  her  value  was  considerably  in- 
creased : — Held,  that  she  was  only  liable  to  arrest 
for  her  value  at  the  time  when  she  was  arrested. 
Ths  St.  Ola/,  38  L.  J.,  Adm.  41. 

Penonal  Semedy  where  Value  Insuffloient] — 
If  the  value  of  the  defendant's  vessel  and  freight 
is  not  equal  to  the  damage  done,  the  plaintiff 
may,  after  judgment,  obtain  a  monition  against 
the  defendant  personally  to  satisfy  the  deficiency. 
The  Zephyr,  11  L.  T.  351 ;  12  W.  R.  890. 

Various  Claimf — ^Damage — Bailees  Suing.] — 
In  a  cause  of  collision  instituted  by  the  biulees 
of  a  barge  against  a  steamship,  they  were  com- 
petent to  sue  in  rem  in  the  Admiralty  court ; 
out  in  order  to  protect  the  defendants  from  the 
possibility  of  another  suit  by  other  parties  on  the 
same  subject,  the  court  directed  that  the  money 
awarded  as  compensation  for  the  damage  should 
not  be  paid  until  it  should  be  satisfactorily  esta- 
blished that  such  payment  would  release  the  de- 
fendants from  all  claims  by  the  owners  of  the 
barge  in  respect  of  the  collision.  Tlte  Minna, 
-2  L.  R.,  Adm.  97. 

Priority  over  Wages.] — The  owners  of  a  vessel 
who  have  recovered  judgment  against  another 
fship  in  an  action  for  damage  by  collision  have  a 
prior  right  against  the  proceeds  of  such  ship  to 
seamen  who  have  recovered  judgment  against 
the  same  ship  for  wages  earned  b^ore  and  after 
the  collision.  The  Elin,  8  Adm.  D.  39  ;  51  L.  J., 
Adm.  77.  Affirmed,  8  Adm.  D.  129 ;  52  L.  J., 
Adm.  55  ;  49  L.  T.  87  ;  31  W.  R.  736— C.  A. 


8.  Parties. 

Foreigners    and    their    Representatives.]  — 

Foreigners  injured,  or  the  representatives  of 
foreigners  killed,  may  sue  in  the  Court  of  Ad- 
miralty in  respect  of  injuries  done  by  a  British 
vessel  on  the  high  seas.  The  Explorer,  3  L.  R., 
Adm.  289  ;  40  L.  J.,  Adm.  41 ;  23  L.  T.  604  ;  19 
W.  R.  166.    But  tee  next  ease. 

Relatives  of  Persons  Drowned.] — But  under 
24  Vict.  c.  10,  s.  7,  which  enacts  "  that  the  High 
Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  for  damage  done  by  any  ship,"  the 
Court  of  Admiralty  has  not  jurisdiction  in  a  suit 
instituted  by  the  relatives  of  pereons  drowned 
by  the  sinking  of  a  ship  run  down  by  another 
VOL.  VI. 


ship.    Smith  v.  Brou>n,  6  L.  R.,  Q.  B.  729 ;  40 
L.  J.,  Q.  B.  214  ;  24  L.  T.  808 ;  19  W.  R.  1165. 

Child  en  ventre  la  mdre.] — In  a  suit  for  limi- 
tation of  liability,  instituted  on  behalf  of  the 
owners  of  a  brig  against  the  owners  of  a  barque, 
an  appearance  was  entered  on  behalf  of  a  child 
of  one  of  the  drowned  men  killed  by  the  colli- 
sion, en  ventre  sa  m^rc.  The  court  reserved 
leave  to  the  child  en  ventre,  if  bom  within 
due  time,  to  prefer  its  claim  for  damages  sus- 
tained by  the  death  of  its  father.  Th-e  Oeorge 
and  Richard,  3  L.  R.,  Adm.  466  ;  24  L.  T.  717. 
The  child  was  afterwards  bom,  and  its  claim 
was  assessed.    S,  C,  20  W.  R.  246. 

Bight  of  Underwxiten  for  Damages  by  Colli- 
sion, j — The  right  of  the  underwriters  of  a  lost 
ship  for  damages  against  a  wrong-doer  is  merely 
to  make  the  same  claim  that  the  insured  might 
have  made.  Simpson  v.  Thomson,  3  App.  Qats, 
279  ;  38  L.  T.  1. 

In  the  case  of  a  collision  between  two  ships 
belonging  to  the  same  owner,  by  which  one  was 
totally  lost  through  the  exclusive  fault  of  the 
other : — Held,  that  the  underwriters  could  make 
no  claim  against  the  sum  paid  into  court,  under 
the  Merchant  Shipping  Act,  1862  (25  k,  26  Vict, 
c.  63),  s.  54,  the  insured  being  himself  the  person 
who  had  caused  the  damage.    Ih, 

Bailees  of  a  Barge  Competent  to  Sue  in  Bern.] 
— The  bailees  of  a  barge  are  competent  to  sue  in 
rem  in  the  Admiralty  Court  in  cases  of  collision. 
The  Jfinna,  2  L.  R.,  Adm.  97. 

Aotion  against  Pilot  in  Charge  of  Vessel.] — 

The  Court  of  Admiralty  has  no  jurisdiction  to 
entertain  a  suit  against  a  pilot  for  damage  occa- 
sioned to  a  ship  by  his  negligence  whilst  iu 
charge  of  another  ship.  The  A  lexandria,  3  L.  B. , 
Adm.  574  ;  41  L.  J.,  Adm.  94  ;  27  L.  T.  565. 

The  Court  of  Passage  and  the  county  courts, 
having  no  larger  admiralty  jurisdiction  than  the 
Court  of  Admiralty,  cannot,  therefore,  entertain 
such  a  suit.    Jh. 

Offioers  of  the  Boyal  Havy.] — The  captain  of 
a  sloop  of  war  is  not  answerable  for  damage  done 
by  her  running  down  another  vessel ;  tae  mis- 
chief appearing  to  have  been  done  during  the 
watch  of  the  lieutenant,  who  was  upon  deck,  and 
had  the  actual  direction  and  management  of  thi; 
steering  and  navigating  of  the  sloop  at  the  time, 
and  when  the  captain  was  not  upon  deck,  nor 
was  called  by  his  duty  to  be  there.  Nicholson  v. 
Mouncey,  15  East,  384.  And  see  Huggett  v. 
Mo}itg ornery,  2  N.  R.  446  ;  Rose  v.  Miles,  4  M.& 
S.  101. 

Vessel  Chartered  to  the  Havy  Commissioners.] 
— If  a  ship  is  chartered  to  the  commissioners  of 
the  navy  as  an  armed  vessel,  and  an  injury  is 
done  to  another  vessel  by  the  misconduct  of  the 
persons  on  board  the  former,  while  a  commander 
of  the  navy  and  a  king's  pilot  are  on  board,  an 
action  for  the  injury  may  be  sustained  against  the 
owners  of  the  chartered  iiip.  Fletcher  v.  Brad- 
dick,  2  N.  R.  182. 

Master  Obeying   Orders.] — ^A.   and   B. 

were  respectively  owners  of  vessels  which,  with 
many  others,  were  taken  up  by  government  for 
the  conveyance  of  troops  upon  an  expedition  of 
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war  in  the  Black  Sea.  The  transports  were 
towed  by  steamers  to  their  destination,  each 
steamer  having  attached  to  her  two  transports, 
the  masters  of  which  were  nnder  her  Immediate 
order  and  oontroL  The  commander  of  the 
steamer  to  which  B/s  vessel  and  another  were 
attached,  on  reaching  the  anchoring  ground  in 
the  evening,  having  dropped  his  anchor,  desired 
the  masters  of  his  tows  to  hold  on  by  their  warps 
or  hawsers ;  bnt,  in  the  coarse  of  the.  night,  a 
storm  arose,  which  caused  B/s  vessel  to  swing 
with  violence  against  A.  *8  vessel,  whereby  it  was 
considerably  damaged.  In  an  action  for  the 
damage  so  caused,  the  judge  told  the  jury  that 

B.  would  not  be  responsible  if  the  injury  com- 
plained of  resulted  from  a  strict  obedience  on  the 
part  of  the  master  to  the  orders  of  the  officer  in 
command  of  the  steamer ;  but  that,  assuming 
tliat  the  master  was  justified  by  the  orders  he 
received  in  abstaining  from  anchoring  in  the 
first  instance,  it  was  for  them  to  consider  whether 
he  Irnd  not  been  guilty  of  negli^nce  and  want 
of  good  seamanship  in  continuing  to  hold  on 
by  bis  warp  under  the  altered  state  of  circum- 
stances, there  being  some  evidence  to  shew  that 
the  accident  might  have  been  averted  if  he  had 
dropped  his  anchor  when  the  storm  came  on : — 
Held,  no  misdirection.    Hodghinson  v.  Ferniey  2 

C.  B.,  N.  S.  415  ;  26  L.  J.,  C.  P.  415  ;  3  Jur., 
N.  S.  818. 

In  Charge  of  Contractor  ]— The  ship  of  the 
defendant  is  liable  for  the  act  of  a  contractor  in 
sole  charge  of  the  ship.  The  Ruby  Queen^  Lush. 
200. 

WilAil  Act  of  Crew— Kaster.]— If  one  of  a 
ship's  crew  does  a  wilful  act  of  injury  to  another 
8hi[),  without  any  direction  from  or  privity  of 
the  master,  an  action  cannot  be  maintained 
against  the  master,  although  he  was  on  board 
at  the  time.    Bowcher  v.  Noidstromy  1  Taunt.  568. 

Chartering    Vessel  —  Duty    of    Owner.] — A 

st(>am  vessel  was  under  charterparty  for  six 
months,  the  owners  to  keep  it  in  order,  for  the 
conveyance  of  goods  from  Newcastle  and  Goole, 
or  such  other  coasting  station  as  the  charterer 
might  from  time  (o  time  employ  it  in.  The  crew 
was  appointed  by  the  owners,  but  paid  by  the 
eliartci-er,  who  was  also  to  pay  all  disbursements. 
The  charterer  did  not  interfere  with  the  naviga- 
tion of  the  vessel ;  but  while  he  was  on  board, 
through  the  negligence  of  the  crew,  it  ran  against 
and  injured  the  plaintiff's  keel : — Held,  that  the 
ownera  were  liable.  Ft^ton  v.  Dublin  Steam 
Packet  Company,  1  P.  &  D.  103  ;  8  A.  &B.  835. 

Employment  of  Waterman  —  Restrietion  in 
Statute.] — The  owner  of  a  barge  employed  M.,  a 
freeman  of  the  Waterman's  Company,  and  W., 
nn  apprentice  of  a  freeman,  to  navigate  it  from 
the  Pool  to  Lambeth  and  back,  and  they  were  to 
receive  7<.  each  for  the  voyage.  By  the  Water- 
man's Act,  none  but  freemen  and  apprentices  of 
freemen  or  of  the  widows  of  freemen,  are  al- 
lowed to  act  as  watermen  or  lightermen  on  the 
river  Thames  within  certain  limits.  While  under 
the  cai-e  and  management  of  M.  and  W.,  and  by 
their  misconduct,  the  barge  injured  another 
Imrge  : — Held,  that  the  ownt  r  was  liable,  M.  and 
W.  being  in  point  of  law  his  servants  ;  and  that 
ho  was  not  protected  from  his  prim&  facie  liabi- 
lity in  respect  of  the  injury  occasioned  by  their 


misconduct,  by  the  Waterman's  Act  restraining 
him  to  select  his  servants  in  the  particular  trade 
from  a  privileged  class.  Martin  v.  Tevtperley, 
4  Q.  B.  298  ;  3  G.  &  D.  497 ;  12  L.  J.,  Q.  B.  129  ; 
7  Jur.,  160. 

When  Yessel  in  Charge  of  Pilot  Compnl- 
•orily.]— /Sec  XVII.  Pilots  and  Pilotage. 

Vessel  Attempting  to  Balye.] — The  policies  of 
insurance  upon  a  steam  vessel  and  the  bills  of 
lading  provided  that  she  might  '^  assist  and  tow 
vesseb  in  all  situations,"  and  in  the  course  of 
the  voyage  the  vessel  in  attempting  to  render  sal- 
vage services  to  another  steam  vessel  damaged  the 
latter  so  that  she  sank  : — Held,  that  the  owners 
of  the  first  steam  vessel  were  liable  for  the 
damage  to  the  latter  vessel.  The  Thetis,  38  L.  J.. 
Adm.  42.     And  nee  cases  post j  col.  1633. 

What  Ships.]— The  court  has  jurisdiction  over 
an  action  brought  by  a  British  subject  against  a 
foreign  ship  for  a  collision  in  foreign  waters. 
The  Gviefswald,  Swabey,  430. 

Before  24  &  25  Vict.  c.  10,  s.  7,  a  master  of 
a  Danish  schooner  lying  alongside  the  quay  at 
the  port  of  Ibralia,  in  the  Danube,  got  on  board 
an  English  barque  lying  outside  him  ;  and  with 
a  view  to  get  the  schooner  out,  ^vilfull^  cut  the 
barque  adrift  from  her  moorings,  whereby  she 
swung  to  the  stream  and  capsized  a  barge,  which 
contained  part  of  her  cargo  belonging  to 
Turkish  owners  : — Held,  that  the  Turkish  owners 
of  the  x^argo  destroyed  could  not  sue  the  Danish 
schooner  in  the  Court  of  Admiralty.  The  Ida. 
Lush.  6. 

The  court  had  jurisdiction  of  a  collision  be- 
tween an  English  and  an  Irish  vesFcl  in  the 
Great  North  Holland  Canal.  TJt^  Diana,  32 
L.  J.,  Adm.  57  ;  9  Jur..  N.  S.  26  ;  7  L.  T.  397  ;  11 
W.  R.  189. 

And  to  entertain  a  suit  against  a  steam-tug 
by  the  vessel  in  tow  for  damage  done  to  such 
vessel  by  collision  caused  by  the  conduct  of 
the  tug.  The  Night  Watch,  32  L.  J..  Adm. 
47. 

By  the  24  &  25  Vict.  c.  10,  s.  7  the  court  hai* 
jurisdiction  in  a  cause  of  damage  done  by  a  sea- 
going vessel  to  a  barge  propelled  by  oars  within 
the  body  of  a  county.  TJie  Malvina,  Lush.  493  : 
B.  &  L.  57  ;  1  Moore,  P.  C.  C,  N.  S.  367 ;  9  Jur., 
N.  S.  527  ;  8  L.  T.  403  ;  1 1  W.  R.  576. 

But  the  court  has  not  jurisdiction  under  3*4 
Vict.  c.  65,  s.  G,  or  24  &  25  Vict.  c.  10,  s.  7,  or 
otherwise,  to  entertain  a  claim  agatinst  a  steam-tug 
for  damage  occasioned  to  the  vessel  towed  by 
negligeucc  in  towing,  if  the  damage  arises,  not  by 
collision  but  by  the  vessel  taking  the  ground. 
The  Robert  Pow,  B.  &  L.  99.  And  see  the  case* 
wider  Admiralty  and  Statutory  Rules. 
supra,  2. 

9.  SVIDKNCE. 

Reports  by  Offioer  of  her  Migesty's  Ships — 
Inspection  of.] — After  a  collision  between  one  of 
her  Majesty's  ships  and  another  ship,  it  is  the 
duty  of  the  commanding  officer  of  her  Majesty *8 
ship  to  forward  a  report  of  the  collision  to  the 
JjOrds  Commissioners  of  the  Admiralty.  But  in 
a  cause  of  damage  against  one  of  her  Majesty*& 
ships  a  motion  to  inspect  such  a  report  was  re- 
fused on  affidavit  by  the  Secretary  to  the  Admi- 
ralty that  it  would  be  prejudicial  to  the  public 
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interests  to  allow  such  repoi-ts  to  be  inspected. 
H.M.S.  Belleroplwnj  44  L.  J.,  Adm.  6  ;  31  L.  T. 
756  ;  23  W.  R.  248. 

Beports  of  Sarreys— Intpeotion  of.]~Tlie  de- 
fendant in  an  action  of  damage  to  cargo  is  not 
entitled  to  obtain  from  the  plaintiff  an  inspection 
of  reports  of  surveys  in  possession  of  the  plaintiff, 
written  and  prepared  solely  for  the  purpose  of 
the  action.  TJie  Theodore  Korner,  3  Adm.  D. 
162  ;  47  L.  J.,  Adm.  85  ;  38  L.  T.  818  ;  27  W.  R. 
307. 

Where  Court  assisted  by  Trinity  Masters.]— 
In  a  cause  of  damage,  where  the  court  is  assisted 
by  Trinity  masters,  evidence  will  not  be  received 
on  a  mixed  question  of  law  and  nautical  skill. 
The  Earl  Spencer,  32  L.  T.  370  ;  23  W.  R.  661. 

In  a  cause  of  collision  in  which  the  evidence 
was  entirely  oral,  and  the  judge  of  the  Admiralty 
Court,  assisted  bv  Trinity  masters,  determined  on 
the  evidence  which  vessel  was  in  fault,  and 
decreed  damages  accordingly  :  the  judicial  com- 
mittee, approving  the  finding,  affirmed  that  judg- 
ment, and  dismissed  the  appeal  with  costs.  Thr 
Alice  and  TJie  Princess  Alice,  2  L.  R.,  P.  C.  245 ; 
38  L.  J.,  Adm.  6  ;  19  L.  T.  678 ;  17  W.  R.  209. 

Assessors.] — Semblc,  that  where  the  two  as- 
sessors disagi^ee,  the  court  can  call  in  a  third, 
and,  after  submitting  the  evidence  already  g^ven 
to  him,  have  the  case  re-argued  before  the  three 
assessors.     Tlie  Philotawc,  37  L.  T.  540. 

The  judgment  is  that  of  the  judge,  and  he  may 
decide  in  accordance  with  advice  of  one  or  more 
of  the  assessors  or  not  as  he  thinks  fit.    lb. 

Entries  in  Log.] — Entries  made  in  the  ship's 
log  by  the  mate  of  a  vessel  relative  to  a  collision 
and  signed  by  him  and  the  captain  nearly  two 
days  after  the  collision,  cannot  be  used  as  evi- 
dence on  behalf  of  the  ship  in  which  they  were 
made,  after  the  decease  of  the  persons  making 
and  signing  them.  The  Henry  Coxon,  3  Adm. 
D.  156  ;  47  L.  J.,  Adm.  83  ;  38  L.  T.  819. 

The  log-book  of  one  of  the  ships  produced  con- 
tained an  ei'asurc  as  to  the  wind  at  the  time  of 
the  collision,  but  the  alteration  was  rather 
adverse  to  the  case  on  behalf  of  the  ship  : — 
Held,  that  the  erasure  was  immaterial,  it  being 
adverse  to  the  case  on  behalf  of  the  ship.  The 
ConiftituHonj  10  Jur..  N.  S.  831  ;  10  L.  T.  894— 
P.O. 

The  court  will  admit  a  light  ship  log,  on  pro- 
duction by  the  oificer  of  the  Trinity  House  in 
whose  custody  such  logs  are  kept,  without  re- 
quiring the  evidence  of  the  person  who  made  the 
entries.  Tlie  Maria  Das  Dorian,  B.  dc  L.  27  ;  11 
W.  R.  500. 

The  books  containing  the  entries  made  by  the 
coastguard,  and  sent  to  the  coastgnaitl  office,  are 
admissible  to  prove  the  state  of  wind  and  wea- 
ther at  the  time  of  the  collision,  without  calling 
the  person  who  made  the  entries.  Tlte  Catheri^ia 
Maria,  1  L.  R.,  Adm.  53  ;  12  Jur.,  N.  S.  380. 

Captain's  Examination  taken  by  BeeeiYer  of 
Wreeks.] — The  examination  of  the  captain  of 
the  plaintiffs  ship,  taken  by  the  receiver  of 
wrecks  under  17  &  18  Vict.  c.  104,  s.  448,  is  not 
admissible  for  the  defendant  for  the  purpose  of 
proving  the  fact  that  the  damage  to  the  ship 
from  the  collision  was  on  her  starboard  bow ;  such 
fact  being  offered  for  the  purpose  of  shewing 


that  ^he  plaintiff's  ship  was  in  fault,  the  question 
which  ship  caused  the  damage  to  the  other  not 
being  a  matter  which  the  receiver  had  power  to 
examine  into.  Nothard  v.  Pepper,  17  C.  B.^ 
N.  S.  39  ;  10  Jur.,  N.  S.  1077  ;  10  L.  T.  782. 

A  certified  copy  of  an  examination  taken  bo- 
fore  a  receiver  of  wrecks  cannot  be  used  to 
discredit  the  captain  in  the  witness  box ;  th(» 
original  only  'can  be  admitted.  The  J'Jmprror  ; 
The  Zephyr,  12  W.  R.  890. 

The  statement  of  the  appearer  as  to  how  a 
collision  happened,  or  who  was  to  blame  for  it. 
Is  not  evidence  against  the  owners,  although  if 
the  appearer  makes  subsequently  an  inconsistent 
statement,  it  maybe  used  to  impeach  his  general 
credibility.    lb. 

Though  it  may  be  intended  to  contradict  a 
witness  as  to  statements  made  by  him  before  a 
receiver  of  wrecks,  it  is  not  necessary  to  subpoena 
the  receiver  to  produce  the  original  deposition,  as- 
a  certified  copy  will  be  sufficient  for  the  purpose, 
Tlic  0»ear,  10  L.  T.  789  ;  12  W.  R.  872. 

Depositions,  j — Depositions  made  by  persons- 
on  board  a  ship  relative  to  a  collision  cannot,, 
even  after  the  decease  of  the  deponents,  be  used 
as  evidence  on  behalf  of  that  ship  at  the  triaL 
The  Henry  Coxon,  wpra. 

Allegations  and  Proof.] — On  appeal,  in  a  cause- 
of  collision  by  drifting,  between  two  vessels 
originally  at  anchor,  the  statement  in  the  defen> 
dants'  answer  in  the  Admiralty  Court  as  to  the 
bearing  of  their  vessel  in  respect  to  the  other 
when  at  anchor,  varied  from  the  proof : — Held,, 
that  the  statement  as  to  the  bearing  of  one  vessel 
in  respect  of  the  other  when  at  anchor  was  im* 
material,  and  was  therefore  not  necessary  under 
the  Admiralty  Rules,  1859,  No.  67,  and  that  the 
variance  was  therefore  immaterial.     The  JRoitita^ 

2  L.  R.,  P.  C.  214  ;  38  L.  J.,  Adm.  20  ;  19  L.  T. 
753  ;  17  W.  R.  209. 

lights.] — Evidence  of  an  order,  as  to  the 
lightj),  given  twelve  hours  before  the  collision  ^ 
is  admissible,  but  not  of  conversations  with  re- 
spect to  them. .  27ie  Aleppo,  35  L,  J.,  Adm.  9  ;. 
14  L.  T.  228. 

Proof  of  Loss.] — On  a  reference  to  the  regis- 
trar in  a  cause  of  damage,  the  plaintiffs,  who 
were  underwriters  of  the  cargo,  and  had  paid  as- 
for  a  total  loss,  produced  in  support  of  their 
title  as  owners  of  the  cargo  lost,  tne  policies  of 
insurance  of  the  cargo,  the  bills  of  lading,  and 
the  invoice  and  copy  manifest  : — Held,  that 
they  must  give  further  evidence  of  the  value  of 
the  goods,  and  of  a  discbarge  from  the  owners  of 
the  cargo.  The  John  Bellamy,  3  L.  R.,  Adm, 
129  ;  39  L.  J.,  Adm.  28  ;  22  L.  T.  244. 

When  Actions  Consolidated.] — The  court  can* 
not  except  by  consent  order  that  evidence  in  one 
suit  that  has  been  heard  shall  be  admitted  ns 
evidence  in  a  subsequent  suit.    The  DemetrivSr 

3  L.  R.,  Adm.  523  ;  41  L.  J.,  Adm.  69  ;  26  L.  T. 
324  ;  20  W.  R.  761. 

In  consequence  of  a  collision  between  vessel.^ 
A.  and  B.,  both  the  vessels  and  also  the  cargo  laden 
on  board  the  A.  sustained  damage.  A  suit  in 
rem  was  instituted  by  the  owners  of  the  A. 
against  the  B.  to  recover  the  damage  done  to 
their  vessel.  A  cross  suit  was  instituted  by  the 
owners  of  the  B.  against  the  A.    These  suit* 

3  F  2 
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were  heard  and  determined.  Afterwards  a  suit 
in  rem  was  instituted  on  behalf  of  the  owners  of 
the  cargo  on  board  the  A.  against  the  B.  to  re- 
xx)ver  the  damage  done  to  the  cargo  : — Held, 
that  the  court  had  no  power  to  order  the  evi- 
wdence  taken  in  the  suit  by  the  owners  of  the  A. 
iigainst  the  B.  to  be  admitted  in  the  suit  insti- 
i;Uted  on  behalf  of  the  owners  of  cargo.    Ih, 

Opinion.] — In  an  action  for  negligently  steer- 
ing a  ship,  whereby  she  was  wrecked,  and  the 
plaintiff  lost  his  passage  in  her,  no  evidence 
can  be  given  of  a  specific  act  of  negligence, 
which  is  not  the  foundation  of  the  action  ;  but 
42vidence  may  be  given  that  the  captain  had 
often  expressed  his  conviction  that  the  officer  to 
whom  he  gave  charge  of  the  ship  was  incom- 
petent for  that  situation  ;  and  experienced  nau- 
.tical  men  may  be  called  as  witnesses,  and  asked 
whether,  in  their  judgment,  particular  facts 
fwhich  have  been  proved  amount  to  gross  negli- 
gence.   Malton  V.  Netthit,  1  C.  &  P.  70. 

But  a  nautical  witness  cannot  be  asked  whether 
jhe  thinks,  having  heard  the  evidence,  that  the 
xx)nduct  of  the  captain  was  correct  or  not.  Sills 
T.  Briywn,  9  C.  &  P.  601. 

In  an  action  for  running  down  the  plaintiffs 
ship,  a  nautical  witness  may  be  asked,  whether, 
having  heard  the  evidence,  and  admitting  the 
facts  proved  by  the  plaintiff  to  be  true,  he  is  of 
opinion  that  the  collision  could  have  been 
avoided  by  proper  care  on  the  part  of  the  de- 
fendant's servants.  Fcnwick  v.  Bell,  1  C.  &  E. 
512. 

Evidence  of  Ownership.] — In  an  action  for 
jiamage  done  to  the  plaintiff's  lug-boat,  by  the 
negligence  of  the  defendant's  servant  in  steering 
his  barge,  it  was  proved  that  the  barge  was  the 
defendant's,  but  the  plaintiff's  witness  could  not 
.identify  the  bargeman  who  was  steering  the 
barge : — Held,  that  this  was  primft  facie  evi- 
dence that  the  barge  was  steered  by  the  defen- 
Kiaut's  servant ;  and  that,  if  the  barge  was  on 
-hire,  or  in  the  use  of  any  other  person,  it  lay  on 
ihe  defendant  to  shew  those  £icts.  Joyce  v. 
^pell,  8  C.  &  P.  870. 

10.  Pbacticb,  Pleading,  and  Costs. 

And  gee   the  general   h^ad  of    Practice, 
infra,  XXIII. 

Ooncnrrency  or   Election  of  Bemedies.] — ^A 

party,  having  two  remedies,  an  action  in  per- 
sonam and  an  action  in  rem,  resorted,  in  the 
first  instance,  to  his  personal  action,  and  obtained 
judgment,  but  could  not  recover  the  amount 
sued  for; — Held,  that  he  was  entitled  after- 
wards to  proceed  in  rem.  The  Bengal;  The 
John  and  Mary,  Swabey,  471  ;  5  Jui-.,  N.  S. 
1085. 

Operation  of  Decree  nnappealed  against.  1 — 
"There  were  cross  suits  respecting  a  collision  be- 
tween a  steamer  and  a  sailing  vessel.  The  court 
hold  both  to  blame.  The  steamer  alone  ap- 
jMjalcd  in  both  suits  : — Held,  that  as  the  sailing 
vessel  had  not  appealed  from  the  decree  which 
<^leclared  she  was  in  the  wrong  such  decree  ope- 
rated as  res  judicata,  that  the  allegations  made 
in  her  suit  were  not  substantiated.  Tite  City  of 
Antwerp  and  the  Friedrich,  2  L.  R.,  P.  C.  26  ; 
37  L.  J.,  Adm.  25. 


It  is  no  bar  to  an  action  for  a  collision  at  sea 
that  a  judgment  in  rem  has  been  recovered  in  the 
Admiralty  court,  and  execution  levied  by  the 
sale  of  the  defendant's  vessel,  where  the  damage 
done  was  more  than  the  amount  realized  by  sodi 
sale.  Nelson  v.  Couch,  15  C.  B.,  N.  S.  99 ;  33 
L.  J.,  C.  P.  46  ;  10  Jur.,  N.  S.  366  ;  8  L.  T.  577  ; 
11  W.  R.  964. 

Foreign  Salt  Pending.] — In  a  cause  of  damage 
in  respect  of  collision  between  two  foreign  vessels 
in  the  Bosphorus ;  semble,  that  if  a  suit  as  to  the 
same  subject-matter  is  pending  elsewhere  whereby 
the  plaintiff  can  obtain  full  indemnity,  the  Court 
of  Admiralty  will  suspend  the  proceedings  in  its 
court  or  put  the  plaintiff  to  his  election  ;  and 
the  court  will  so  act  whether  the  proceedings 
elsewhere  are  in  rem  or  in  personam.  The  Mali 
Ivo,  2  L.  R.,  Adm.  356  ;  38  L.  J.,  Adm.  34  ;  20 
L.  T.  681. 


Judgment  obtained.] — ^Whcre  cross  ac- 


tions between  an  English  and  a  foreign  ship 
were  heard  and  judgment  given  in  a  foreign 
court  in  favour  of  the  English  ship  in  both  ac- 
tions, and  suits  in  the  Court  of  Admiralty  were 
afterwards  heard  and  the  English  vessel  found 
alone  to  blame  : — Held,  that,  she  must  be  con- 
demned in  damages  and  costs,  notwithstanding 
the  foreign  judgments.  The  Delta,  The  Enninm 
Foscolo,  1  Adm.  D.  393  ;  46  L.  J.,  Adm.  Ill ;  25 
W.  R.  46. 

Personal  Bemedy — Value  Insnffloient.]  —  If 
the  value  of  the  defendant's  vessel  and  freight 
is  not  equal  to  the  damage  done,  the  plaintiff 
may,  after  judgment,  obtain  a  monition  against 
the  defendant  personally  to  satisfy  the  defi- 
ciency.  The  Zephyr,  11  L.  T.  351 ;  12  W.  R.  890. 

Semission  of  Action  from  Court  of  AppeaL] — 
If  the  cause  is  remitted  from  the  Court  of 
Appeal,  with  injunction  *'  to  proceed  according 
to  the  tenor  of  former  acts  had  and  done,"  the 
court  has  no  authority  to  relax  an  order  made 
previously  to  the  appeal.  Jlie  William  Mutt, 
Lush.  25. 

Consolidation  of  Actions.] — Where  several  ac- 
tions are  brought  against  a  ship  in  respect  of  one 
collision  by  different  plaintiffs,  and  several  bail 
bonds  given,  and  the  actions  are  consolidated  by 
order  of  the  court,  and  the  damage  pronounced 
for  in  the  usual  course,  the  court  has  the  power 
to  open  the  order  of  consolidation  and  dissever 
the  actions,  but  will  not  do  so  unless  due  cauae 
is  shewn,    lb. 

Cross  Actions.] — Where  there  is  a  cross  action, 
and  both  come  on  to  be  heard  together  by  consent 
of  proctors,  the  court  decides  in  the  cross  action 
according  to  the  facts  pleaded  and  proved  in  the 
original  action.     Th/j  Vortigem,  Swabey,  518. 

The  owners  of  a  ship,  A.,  brought  an  action  in 
a  cause  of  damage  against  the  owners  of  B.  The 
court  found  both  to  blame  ;  no  cross  action  had 
been  entered  pending  those  proceedings.  Subse- 
quently the  owners  of  B.  entered  an  action  in  a 
cause  of  damage  against  the  owners  of  A.,  who 
gave  an  appearance  under  protest : — Held,  that 
the  owners  of  A.  mast  give  an  absolute  appear- 
ance, though  a  cross  action,  in  the  first  instance, 
would  have  been  the  proper  course.  The  Calypso, 
Swabey,  28. 
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Where  cross  actions  were  brought,  and  one 
vessel  was  found  solely  to  blame,  but  her  owners 
were  freed  from  responsibility  because  the  col- 
lision was  caused  by  the  act  of  a  pilot  who  was 
employed  compulsorily,  in  the  action  brought  by 
the  innocent  vessel,  the  court  dismissed  the  plain- 
tiffs without  costs,  but  in  the  cross  action  con- 
demned the  guilty  vessel  in  costs.  The  Aniui- 
jfolis,  Lush.  295  ;  30  L.  J.,  Adm.  201. 

Collision  between  two  foreign  vessels,  A.  and 
6. ;  total  loss  of  A.  ;  B.  was  arrested  in  an  action 
by  the  owner  of  A. ;  cross  action  by  the  owners 
of  B.,  but  no  appearance.  The  court  refused  to 
stay  proceedings  in  the  action  against  B.  until 
an  appearance  was  given  in  the  cross  action. 
The  Xorth  American,  Lush.  79. 

Secnrity.]^-When  cross  causes  are  insti- 


tute in  respect  of  a  collision,  security  cannot  be 
required,  under  24  &  25  Vict.  c.  10,  s.  34,  for  a 
greater  amount  than  the  value  of  the  vessel  of 
the  defendant  from  whom  security  is  demanded, 
though  that  may  have  sunk  and  the  action 
against  the  owner  is  a  personal  one.  The  Cal- 
nitta,  17  W.  R.  744. 

An  to  Bostraixdng  Actions,  ftc,  in  Cases  of 
Limitation  of  Liability.] — See  ante,  eol.  1591  et 

Preliminary  Aots.  ] — ^Where  the  case  is  to  be 
heard  on  viv&  voce  evidence  only,  the  prelimi- 
nary acts  are  to  be  exchanged  before  the  evidence 
is  taken.     The  Ruby  Queen,  Lush.  266. 

When   required.]  —  In   an    action   for 


damage  to  cargo  sustained  in  a  collision  between 
two  ships  where  the  a(;tion  is  brought  against 
the  ship  carrying  the  cargo,  the  parties  are  not 
bound  to  file  preliminary  acts  under  Ord.  XIX. 
r.  30.    The  John  Boyne,  36  L.  T.  29  ;  25  W.  R.  756. 

Pleadings  —  Allegations  and  Proof.]  —  The 
court  will  proceed  secundum  allegata  et  probata, 
even  though  entertaining  some  doubt  whether, 
in  so  doing,  it  will  arrive  at  the  real  truth  and 
justice  of  the  case.  TJie  North  American,  12 
Moore,  P.  C.  C.  331 ;  Swabey,  358. 

In  a  cause  of  collision,  therefore,  a  party  suing 
cannot  recover  in  full  if  he  fails  to  prove  the 
case  set  up  in  his  pleading  and  evidence,  although 
no  fault  is  proved  against  his  vessel,  and  fault  is 
established  against  the  other  vessel.    Z  b. 

A  plaintiff  is  only  entitled  to  recover  secun- 
dum allegat£^  et  probata.  The  Ann,  Lush,  55  ; 
13  Moore,  P.  C.  C.  198. 

The  principle  laid  down  in  these  cases  is  to  be 
strictly  adhered  to,  but  that  rule  applies  only  to 
the  party  proceeding  to  recover  the  damage  sus- 
tained. The  East  Lothian,  14  Moore,  P.  C.  0. 1  ; 
Lush.  241  ;  4  L.  T.  487. 

A  plaintiff  is  only  bound  to  plead  facts 
from  which  the  court  may  infer  that  the  col- 
lision was  occasioned  by  the  default  of  the  party 
proceeded  against.    lb. 

A  counter-allegation  by  the  defendant,  plead- 
ing a  certain  fact  as  the  cause  of  the  collision, 
may  as  an  answer  to  the  action  fail  to  be  proved  ; 
nevertheless,  a  plaintiff  must  establish  his  case 
according  to  his  own  pleadings  and  evidence, 
not  upon  the  failure  of  the  defence  set  up  by 
the  dd^endant.    lb. 

The  pleadings  should  be  confined  to  the  merits 
of  the  collision.     The  George  Arhle,  Lush.  222. 

Special  damages,  as  rewards  paid  to  salvors 


for  services  rendered  necessary  by  the  collision ^ 
are  not  to  be  pleaded.     lb. 

An  allegation  in  a  petition  that  the  vessel  pro* 
ceeded  against  in  a  collision  cause  was  '*  con- 
siderably farther  out  to  the  north  side  of  the 
river  than "  the  other  vessel,  and  improperly 
ported  and  so  brought  about  a  collision,  is  suffi-- 
ciently  proved,  to  entitle  the  owners  of  the  vessel 
making  the  allegation  to  recover,  by  shewing 
that  the  vessel  proceeded  against  was  farther 
over  to  the  south  side  of  the  river  than  the 
other,  and  improperly  ported.  The  word  *'  con- 
siderably "  need  not  be  proved  to  the  full  extent, 
Maloolmson  v.  General  Steam  Navigation  Cam- 
pany,  The  Ranger  and  TJte  Cologne,  4  L.  R.,  P.  C. 
519  ;  27  L.  T.  769  ;  21  W.  R.  273  ;  9  Moore,  P.  C. 
C,  N.  S.  352. 

In  a  cause  of  damage,  alleged  to  have  been 
done  by,  and  imputable  to  the  acts  of  the  owners, 
and  their  servants,  of  the  vessel  proceeded 
against,  a  general  denial  was  pleaded  in  answer^ 
and  a  special  defence  that  the  damage  complained 
of  was  the  same  as  had  already  been  adjudicated 
upon  in  a  court  of  law,  and  judgment  obtained 
and  satisfied  ;  at  the  hearing  it  was  proved  by  a 
witness,  who  was  the  principal  defendant  in  the 
action,  that  the  damage  proceeded  for  was  occa-- 
sioned  by  acts  done  by  him  on  his  own  respon* 
sibility,  and  in  the  assertion  of  a  right  claimed 
by  him  as  consignee  for  sale  of  the  vessel,  and 
not  as  the  agent  on  behalf  of  the  owners ;  where- 
upon the  judge  held,  that  the  suit  could  not  be 
maintained  :  but,  inasmuch  as  the  defence  thus 
disclosed  hsd  not  been  specifically  pleaded,  de- 
clined  to  give  the  defendants  their  costs,  or  to  go 
into  the  special  defence,  though  his  judgment 
thereon  was  asked  for  by  the  defendants'  coun- 
sel : — Held,  that  the  appeal  was  not  for  costs- 
alone  within  the  meaning  of  the  rule  of  the 
appellate  court  against  the  allowance  of  appeals- 
involving  costs  only  ;  that  the  general  traverse 
and  denial  of  the  averments  in  the  petition  was* 
sufilcient  to  justify  the  evidence  produced  ;  and 
that  the  defendants  were  further  entitled  to 
have  the  judgment  of  the  court,  as  asked  on  the 
special  defence  pleaded,  that  if  prejudiced  by 
such  judgment  they  might  appeal.  The  Orient^ 
Yeo  v.  Tdtem,  3  L.  R.,  P.  C.  696 ;  40  L.  J.,  Adm, 
29  ;  24  L.  T.  918 ;  20  W.  R.  6. 

If  a  plaintiff  in  a  collision  suit  intends  to  roly 
upon  a  particular  act  of  negligence  by  the  de^ 
fendant,  he  is  bound  specifically  to  allege  that 
act  in  his  pleadings,  and  it  is  not  sufficient  that 
the  act  may  be  included  generally  in  an  allega- 
tion in  the  pleadings,  which  do  not  clearly  state 
such  particular  act ;  as  it  is  likely  to  mislead 
the  defendant,  and  prevent  his  being  prepared 
to  meet  that  particular  case.  The  Marpe«ia,  4 
'  L.  R.,  P.  C.  212  ;  8  Moore,  P.  C.  C,  N.  S.  468  ;  26- 
L.  T.  333. 

Scmble,  that  the  established  rule,  which  re- 
.  quires  a  plaintiff  in  a  cause  of  damage  to  state 
!  with  reasonable  certainty  the  instances  of  neglect 
on  which  he  intends  to  rely,  and  if  he  relies  on  a 
breach  of  a  statutory  rule  of  navigation,  that  he 
should  specifically  plead  that  the  act  done  or  not 
done  was  in  violation  of  that  particular  rule, 
does  not  apply  to  a  case  where  one  vessel  is  under 
way  and  the  other  incapable  of  moving.  The 
Secret,  26  L.  T.  670. 

When  the  petition  states  such  facts  on  the 
part  of  the  plaintiff,  as  if  proved  or  admitted^ 
would  lead  to  the  conclusion  that  the  vessel 
charged  with  the  collision  was  to  blame,  it  i* 
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then  rather  for  the  defendant  to  shew  what  has  1 
Ijeen  done  than  for  the  plaintiflE  to  shew  what ; 
mip^ht  have  been  avoided.    lb,  i 

Where  a  plaintiff  charges  two  separate  colli- 
sions, whereby  his  vessel,  being  at  anchor,  was 
driven  on  the  rocks,  and  sustained  great  damage. 
And  the  first  collision  was  such,  that  the  plaintiff  s 
vessel  might,  and  probably  would  have  driven  on 
the  rocks  if  no  second  collision  had  happened,  he 
will  be  entitled  to  recover,  on  proving  the  first 
•collision  only,  as  the  rule  that  a  plaintiff  must 
recover  secundum  allegata  et  probata  is  thereby 
satisfied.     Tlie  Deft2}atch^  Lush.  98 ;  14  Moore, 

Where  the  plaintiffs  pleaded  that  the  collision 
was  caused  by  the  defendant's  vessel  having  sud- 
denly put  her  helm  a-starboard,  and  the  evidence 
given  in  support  of  the  petition  was  that  the  colli- 
sion was  caused  by  the  defendant's  vessel  having 
ported  instead  of  continuing  her  course  under 
a.  starboad  helm  : — Held,  that  the  evidence  could 
not  be  applied  to  the  statement  in  the  petition,  and 
that  the  plaintiffs,  therefore,  were  not  entitled  to 
recover.     The  IlaaweU,  B.  k  L.  247— P.  C. 

The  rule,  that  a  party  seeking  redress  for  an 
injury  can  only  recover  secundum  allegata  et  pro- 
bata, applies  only  to  cases  where  the  averments 
alleged  are  material  to  the  issue  raised.  The  Alice 
and  Th4f  BoJtUa,  6  Moore,  P.  C.  C,  N.  S.  3(K) ; 
58  L.  J.,  Adm.  20  ;  10  L.  T.  763  ;  17  W.  R.  209. 

W^here,  therefore,  in  a  case  of  collision  caused 
by  a  vessel  drifting  and  driving  do^vn  upon 
Another  at  anchor  in  the  same  anchorage,  though 
the  relative  Ijearing  of  the  two  vessels  previously 
to  the  collision  was  incori'ectly  pleaded  and 
Alleged  by  the  vessel  proved  to  be  entitled  to 
redi*ess  : — Held,  that  the  vessels  not  being  in 
motion,  their  previous  relative  bearing  when  at 
anchor  was  not  a  material  fact  to  the  issue, 
namely,  which  vessel  caused  the  collision,  so  as 
to  render  the  actual  proof  of  the  damage  of  no 
avail,  and  so  entitle  the  offending  pai-ty  to  the 
benefit  of  the  rule.    Jb, 

To  a  petition  alleging  that  the  M.  had  been  for 
some  time  close-hauled  on  the  starboard  tack,  and 
that  the  W.  N.  on  the  port  tack  came  into  colli- 
sion with  her,  the  answer  admitted  that  the 
W.  N.  was  close-hauled  on  the  port  tack,  and 
alleged  that  the  M.  was  seen  on  the  port  tack 
distant  about  a  mile  : — Held,  that  the  defendants 
were  bound  also  to  allege  what  was  subsequently 
done  on  board  the  W.  N.  and  before  the  colli- 
sion, and  the  mode  of  the  collision.  Th^  ^Vhy  < 
^'of,  2  L.  R.,  Adm.  265  ;  38  L.  J.,  Adm.  2«  ;  18  I 
L.  T.  861. 

In  a  cause  of  collision  by  the  owners  of  a  vessel  | 
and  the  crew  for  their  private  effects,  admissions  i 
by  the  crew,  as  to  the  circumstances  of  the  colli-  j 
sion,  cannot  be  pleaded.     The  Foyle,  Lush.  10.     I 

Limitation  of  Liability  must  be  Specially  ' 

Pleaded.] — See  Wahlherg  v.  Young ^  ante.  col. 
1592.  I 

Admissions.] — An  allegation  averred  that 

by  an  act  of  the  legislative  council  of  India,  and  the 
rules  and  regulations  passed  pursuant  to  such  act, 
the  defendants  were  exempted  from  responsibility 
for  the  damages  sued  for  by  reason  of  the  ship 
hiinv^  in  charge  of  a  pilot,  whom  they  were  obliged 
by  the  provisions  of  that  act  to  take  on  board. 
The  i-csponsive  allegation  did  not  traverse  such 
averment  as  to  the  fact  of  the  act  and  rule  and 
regulations,  and  the  requirement  to  take  a  pilot 


on  board,  but  simply  alleged  that  the  defendants 
were  not  exempted  by  the  act,  and  the  rules  and 
regulations : — Held,  that  the  act  and  the  rules 
and  regulations  being  pleaded,  and  not  denied, 
there  was  no  necessity  to  prove  them,  the  respon- 
sive allegation  admitting,  as  far  as  was  necessaiy 
between  the  {)arties  to  the  cause,  the  act,  rules 
and  regulations  as  a  fact,  though  not  the  effect  of 
their  operation  in  law.  The  Pecrle^gy  13  Moore, 
P.  C.  C.  484 ;  Lush.  103. 

Seplying.] — A  plaintiff  may  plead  new  matter 
in  reply,  if  it  is  really  matter  of  reply,  and  not 
proi^erly  a  part  of  the  case  set  up  in  his  behalf. 
The  Bothnia,  Lush.  52. 

Adding  Fleas.] — The  court  will  not,  at  the 
hearing  of  a  cause  of  collision,  allow  a  plea  to  be 
added  alleging  that  the  vessel  proceeded  against 
was  in  charge  of  a  licensed  pilot,  and  that  the 
accident  was  caused  by  his  default.  The  Alham- 
hra,  B.  &  L.  286. 

Burden  of  Proof.] — In  a  damage  cause,  brought 
by  the  owners  of  a  sailing  vessel  against  a  steam 
vessel,  it  is  not  incumbent  upon  them  to  plead 
that  the  sailing  vessel,  after  observing  the  steam 
vessel,  kept  her  original  course.  The  burden  of 
proof,  and  therefore  of  plea,  is  in  this  respect 
upon  the  defendant,  to  shew  that  the  course  of 
the  sailing  vessel  was  altered,  and  the  collision 
caused  thereby.  The  Wat  of  England,  1  L.  K.. 
Adm.  308  ;  36  L.  J .,  Adm.  4. 

Plea,  that  a  steamer  overtaking  a  sailing  vessel 
could  not  comply  with  the  17th  Art.  in  conse- 
quence of  the  state  of  the  weather,  and  the  neglect 
on  the  part  of  those  on  board  the  sailing  vessel 
to  take  proper  precautions  to  avoid  a  collision  : — 
Held,  that  the  proof  of  such  a  plea  was  entirely 
on  the  steamer,  who  must  make  out  in  her  de- 
fence tliat  it  was  Impracticable  for  her,  in  con- 
sequence of  the  state  of  the  weather,  to  have  seen 
the  sailing  ship  in  time  to  avoid  her ;  and  that 
the  steamer  was  pursuing  her  course  at  a  reason- 
able speed,  such  weather  considered.  Tlie  Hannah 
Park  and  The  Lena,  14  L.  T.  675. 

A  plaintiff,  whose  vessel  has  been  run  down  at 
anchor,  may  charge  negligence  generally,  and 
the  burden  of  proof,  the  collision  proved,  is 
thrown  upon  the  defendant  to  establish  his 
defence.     The  Bothnia,  Lush.  62. 

The  onus  probandi  lies  on  a  party  seeking  to 
recover  compensation  for  damage  occasioned  by  a 
collision,  and  that  party  must  establish  that  the 
loss  was  attributable  to  the  neglect  or  default  of 
the  other  party,  or  else  he  cannot  recover.  Mor* 
gan  v.  Sim,  11  Moore,  P.  C.  C.  307. 

Bight  of  Beginning.] — Where  a  defendant 
admits  in  the  pleadings  that  his  ship,  when  under 
way,  mu  into  a  vessel  at  anchor,  but  denies  that 
the  vessel  at  anchor  was  the  vessel  of  the  plaintiff, 
the  plaintiff  must  begin  and  prove  his  case.  The 
Karl  of  Leicester,  B.  k  L.  188. 

The  defendants,  by  their  pleadings,  made  no 
chai'ge  against  the  plaintiffs,  but  only  denied 
generally  the  averments  in  the  petition,  and 
pleaded  inevitable  accident : — Held,  that  defen- 
dants ought  to  begin.  The  Thotnas  Lea,  38  L.  J., 
Adm.  37  ;  20  L.  T.  1017. 

Bight  of  Beply.] — In  a  cause  of  collision,  in 
which  the  evidence  has  Ijeeu  taken  before  an  ex- 
aminer of  the  court,  the  plaintiff's  counsel  is  en- 
titled to  reply.     The  BJvhan,  14  W.  R.  973. 
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Security  for  Costs.]— Where  a  plaintifE  has 
recently  executed  a  deed  of  assignment  of  all  his 
property  to  an  assignee,  he  will  be  required  to 
give  security  for  the  costs  of  suit,  unless  he  satis- 
fies the  court  that  he  is  solvent.  The  fact  that 
he  is  carrying  on  business  is  not  sufficient  proof 
of  his  solvency.  The  Lake  Meganth,  36  L.  T. 
183. 

A  defendant  in  a  collision  cause  making  a 
counter-claim  for  the  damage  sustained  by  his 
own  vessel,  must,  if  he  is  resident  out  of  the 
jurisdiction,  give  security  for  the  costs,  not 
merely  of  his  counter-claim,  but  of  the  whole 
action.  The  Julia  FUlwr,  2  Adm.  D.  116;  36 
L.  T.  257  ;  25  W.  R.  75G— C.  A. 

If  he  makes  default  in  giving  security  for 
costs  pursuant  to  order,  he  will  have  his  counter- 
claim dismissed.    lb, 

Beferenoe — Plaintiff  out  of  Jurisdictiou.] — 
Where  a  decree  has  been  made  of  both  vessels  to 
blame,  the  court  will  not  refer  the  damage  of 
both  vessels  to  the  registrar,  but  will  leave  the  de- 
fendant to  his  cross-action,  notwithstanding  that 
the  ship  of  the  plaintiff  perished  in  the  collision, 
and  the  plaintiff  resides  out  of  the  jurisdiction. 
The  North  Anwrhan,  Swabey,  466, 


What  Damages.]*— Upon  a  decree  pro- 


nouncing generally  for  damages  occasioned  by  a 
collision,  and  ordering  a  reference  to  the  regi- 
strar to  assess  the  amount,  the  defendant  is  not 
liable  for  such  damages  as  might  have  been 
avoided  by  the  exercise  of  ordinary  nautical 
skill  and  diligence  after  the  collision  on  the 
part  of  the  servants  of  the  plaintiffs  in  charge 
of  their  ship.  The  Flying  Fish,  B.  &  L.  436  ; 
2  Moore,  P.  C.  C,  N.  S.  77  ;  34  L.  J.,  Adm. 
113  :  12  L.  T.  619. 

If  upon  such  reference  the  plaintiffs  present  a 
case  of  immediate  partial  damage  resulting  in 
the  total  loss  of  their  ship,  and  no  evidence  is 
given  on  either  side  of  the  pecuniary  extent  of 
such  partial  damage,  and  the  registrar  is  of 
opinion  that  the  plaintiffs  are  not  entitled  to 
recover  the  total  loss  upon  the  gi*ound  that  by 
ordinary  skill  and  diligence  after  the  collision 
they  might  have  avoided  it,  but  are  entitled  to 
recover  the  partial  damages,  he  should  not 
assess  the  amount  of  the  partial  damages  con- 
jecturally  and  report  such  amount  to  be  due,  but 
should  xnake  a  special  report  to  the  court ;  and 
the  court  will  then  order  a  further  reference  to 
ascertain  the  amount  of  the  partial  damages  by 
evidence.    lb. 


Costs  of.] — ^Au  action  of  damage  was 


brought  by  the  owners  of  the  ship  V.  against 
the  ship  S.,  and  the  owners  of  the  S.  claimed 
damages  by  way  of  counter-claim  against  the  V. 
At  the  hearing  of  the  action  the  court  found  both 
ships  to  blame  for  the  collision,  condemned  the 
owners  of  each  ship  in  a  moiety  of  the  damage 
sustained  by  the  other,  referred  the  question  of 
damages  to  the  registrar  and  merchants  and 
made  no  order  as  to  costs.  Afterwards  the  owners 
of  the  S.  brought  their  counter-claim  into  the 
registry.  No  tender  was  made  by  the  owners 
of  the  v.,  and  the  registrar  struck  off  less  than 
one-ninth  of  the  amount  claimed,  but  made  no 
recommendation  as  to  the  costs  of  the  reference. 
The  court,  on  the  application  of  the  owners  of  the 
8.,  condemned  the  owners  of  the  V.  in  the  costs 
of  and  incident  to  the  reference.    The   Cansett 


(iitfra)  followed.  The  Savemake,  5  Adm.  D. 
166  ;  49  L.  J.,  Adm.  711  ;  29  W.  R.  123. 

In  an  action  of  damage  brought  by  the  owners 
of  the  ship  J.  and  the  owners  of  the  cargo  on 
board  her  against  another  vessel,  the  court  pro- 
nounced that  the  two  vessels  were  both  to  blame 
for  the  collision,  and  condemned  the  defendants 
in  a  moiety  of  the  damage  proceeded  for : — Held, 
that  the  owners  of  the  cargo  on  board  the  J. 
were  entitled  to  the  costs  of  the  affidavitji 
brought  in  by  them  in  support  of  their  claim  at 
the  reference.  The  Consett,  5  Adm.  D.  52  ;  49 
L.  J..  Adm.  24  ;  42  L.  T.  33 ;  28  W.  R.  307. 
Affibrmed,  5  Adm.  D.  77  ;  28  W.  R.  622— C.  A. 

Where,  in  an  action  of  damage,  the  defendant 
sets  up  a  counter-claim  relating  to  the  collision 
in  respect  of  which  the  action  is  brought,  and 
both  ships  are  held  to  blame,  and  a  reference  is 
ordered  to  ascertain  the  amount  of  damage  sus- 
tained by  each  ship,  each  party  is,  as  a  general 
rule,  entitled  to  the  costs  of  establishing  his 
claim  before  the  registrar,  provided  that  not 
more  than  one-fourth  of  his  claim  has  been  dis- 
allowed. Th4s  Mary,  7  Adm.  D.  201  ;  5  Asp. 
M.  C.  33  ;  48  L.  T.  28  ;  31  W.  R.  248. 

Whei'e  a  plaintiff  claimed  unliquidated  dam- 
ages in  respect  of  loss  of  the  remainder  of  a 
season's  fishing  occasioned  by  a  collision,  and  on 
a  reference  to  the  registrar  and  merchants,  the 
defendant  objected  to  the  claim  altogether,  but 
the  plaintiff  recovered,  being  awarded  less  than 
two-thirds  of  the  amount  claimed  by  him  as 
damages,  the  court  gave  him  costs  in  respect  of 
the  reference  on  the  ground  of  the  peculiarity  of 
the  plaintiff's  claim,  and  without  prejudice  to 
the  general  rule  as  to  costs  of  references.  Th^ 
Gleaner,  38  L.  T.  650. 

Where  the  amount  of  damage  is  referred  to 
the  registrar  and  merchants,  and  a  tender  is 
made  by  the  defendant  but  not  accepted  by  the 
plaintiff,  if  the  amount  pronounced  to  be  due  is 
less  than  two-thirds  of  the  claim,  but  exceeds 
the  tender  of  the  defendant,  the  plaintiff  is  liable 
for  the  general  costs  of  the  reference,  but  the 
defendant  for  the  costs  occasioned  by  his  making 
an  insufficient  tender.    Tfte  Seine,  Swabey,  513. 

The  ordinary  rule,  that  a  plaintiff  shsdl  pay 
the  costs  of  the  reference  to  the  registrar  and 
merchants,  if  their  report  disallows  more  than 
one-third  of  his  claim,  is  not  to  be  relaxed,  even 
if  he  fails  in  substantiating  his  entire  claim 
upon  a  question  of  law  only..  I'he  Empress 
Eughniet  Lush.  138. 

Costs — Defence  on  Merits  and  on  Ground  of 
Compulsory  Pilotage.] — Where  the  defendants  in 
a  collision  suit  raise  a  defence  on  the  merits,  and 
also  set  up  a  plea  of  compulsory  pilotage,  and 
the  court  dismisses  the  suit  on  the  ground  that 
the  plea  of  compulsory  pilotage  is  established, 
each  party  to  the  suit  will,  in  accordance  with 
the  practice  prevailing  in  the  Court  of  Admiralty 
before  the  Judicature  Acts,  be  left  to  bear  Ms 
own  costs.  The  Matthew  Cay,  5  Adm.  D.  49  ;  49 
L.  J.,  Adm.  47  ;  41  L.  T.  759  ;  28  W.  R.  262. 

In  an  action  in  the  Exchequer  Division,  tried 
by  a  jury,  for  damages  caused  by  collision  of  the 
defendants'  ship  with  the  plaintiffs*  ship,  the  de- 
fendants raised  several  grounds  of  defence,  but 
succeeded  only  on  the  ground  that  the  collision 
•was  caused  by  the  negligence  of  the  pilot,  whom 
they  were  compelled  by  law  to  employ.  The 
plaintiffs  afterwards,  under  Ord.  LV.,  applied  to 
the  Exchequer  Division  for  an  order  depriving 
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the  defendants  of  costs,  on  the  gix)Qnd  that  in 
the  Admiralty  Division  a  defendant  under  simi- 
lar circumstances  is  entitled  to  no  costs  : — Held, 
that,  whether  the  Exchequer  Division  had  or 
had  not  j>ower  to  make  such  an  order,  it  ought 
not  to  be  made,  for  the  rule  which  prevails  in 
the  Admiralty  Division  does  not  extend  to  the 
other  divisions.  Oeneral  Steam  Xarfga-tioti 
Company  v.  London  and  Edinburgh  Shipping 
Company,  2  Ex.  D.  467  ;  47  L.  J.,  Ex.  77  ;  36 
L.  T.  743 ;  25  W.  R.  694.  See  sub  nom.  The 
Daioz,  47  L.  J.,  Adm.  1  ;  37  L.  T.  137— C.  A. 

Defendants  in  a  cause  of  damage  who  rely  at 
the  hearing  upon  the  defence  of  compulsory 
pilotage  only,  but  whose  pleadings  raise  other 
issues  that  are  not  proved,  are  not  entitled  to 
their  costs.     The  Livia,  25  L.  T.  887. 

Defendants  in  a  collision  suit  by  their  answer 
denied  that  their  vessel  was  to  blame,  and  also 
set  up  the  defence  of  compulsory  pilotage.  The 
court  decided  that  their  vessel  was  to  blame,  but 
dismissed  the  suit  upon  the  ground  that  the 
defence  of  compulsory  pilotage  was  established : 
— Held,  that  the  plaintiif  was  not  entitled  to 
any  portion  of  the  costs  of  the  suit.  The 
Schwan,  The  Robert  ATorrison,  4  L.  R.,  Adm. 
187;  43  L.  J.,  Adm.  18;  30  L.  T.  537;  22 
W.  R.  743. 

Tn  an  action  of  damage,  if  the  only  defence 
is  that  the  damage  was  caused  by  the  negligence 
of  a  pilot  taken  by  compulsion  of  law,  the  defen- 
dants, if  successful  in  establishing  this  defence, 
arc  entitled  to  costs.  The  Juno,  1  Adm.  D.  135 ; 
45  L.  J.,  Adm.  105  ;  84  L.  T.  741  ;  24  W.  R.  902  ; 
iSf.  P.,  TJie  Royal  Charter,  2  L.  R.,  Adm.  362  ;  38 
L.  J.,  Adm.  36  ;  20  L.  T.  1019  ;  18  W.  R.  49. 

The  Admiralty  Division  will  adhere  to  the 
practice  of  the  High  Court  of  Admiralty  as  to 
costs  in  compulsory  pilotage.  Thr  Princeton,  3 
Adm.  D.  90  ;  47  L.  J.,  Adm.  33  ;  38  L.  T.  260. 


Boyal  Nayy.] — Tu  a  cause  of  damage  in- 


stituted on  behalf  of  Her  Majesty  in  her  office 
of  Admiralty,  and  of  the  commander  and  crew 
of  one  of  her  Majesty's  ships  against  a  private 
shipowner,  the  court,  on  a  finding  for  the  de- 
fendant, declined  to  condemn  the  crown  in  costs, 
but  condemned  the  commander  and  crew  to  pay 
the  whole  of  the  costs.  2^ he  Leda,  B.  &  L.  19  ; 
32  L.  J.,  Adm.  58  ;  9  Jur.,  N.  S.  208. 

Co-plaintiffs  are  severally  liable  to  the  whole 
of  the  costs.    lb. 


Of  Seferonoe.]— iSt^f  oaite*  mpra. 


Both   Yessels   to   Blame  —  Aotion    by 

Owners  of  Cargo.] — The  owners  of  a  cargo 
laden  on  board  a  vessel  which  had  been  sunk 
in  a  collision  with  another  vessel  brought  an  ac- 
tion of  damage  against  the  owners  of  such  other 
vessel.  The  judge  of  the  Admiralty  Division 
pronounced  that  both  vessels  were  to  blame  for 
the  collision,  gave  the  plaintiffs  half  their 
damages  from  the  defendants,  and  condemned 
the  defendants  in  the  costs  of  the  action.  The 
decision  that  both  vessels  were  to  blame  was  up- 
held by  the  Court  of  Appeal : — Held,  that  as  the 
))1aintiffs  had  failed  on  the  issue  that  the  vessel 
carrying  the  cargo  was  not  to  blame,  no  costs 
ought  to  have  been  given.  The  City  of  Man^ 
rhenter,  5  Adm.  D.  221 ;  49  L.  J.,  Adm.  80  ;  42 
L.  T.  621. 

The  case  of  Th^  Milan  (Lush.  388)  docs  not 
lay  down  any  general  rule  that  wherever  owners 


of  cargo  succeed  in  an  action  brought  b^  them 
to  recover  damages  for  the  loss  of  or  injury  to 
the  cargo,  they  are  entitled  to  the  whole  costs  of 
the  litigation.  "  The  circumstances  of  each  par- 
ticular case  must  introduce  a  variation  in  the  way 
the  costs  are  given  "  (per  Baggallay,  L.  J.).  lb. 
When  both  ships  are  to  blame  for  a  collision, 
the  damages  are  equally  divided,  and  each  party 
bears  his  own  costs.  The  Agra  and  Elizahetk 
Jenhinn,  1  L.  R.,  P.  C.  501 ;  36  L.  J.,  Adm.  16  ; 
16  W.  R.  735  ;  4  Moore,  P.  C.  C,  N.  S.  438. 


Limitation  of  Liability.] — Although  the 


plaintiff  in  an  action  for  limitation  of  liability  is 
ordinarily  liable  to  pay  the  costs  of  the  action, 
yet,  if  the  defendants  raise  unnecessary  issues  on 
which  they  fail,  he  is  entitled  to  the  costs  of 
those  issues,  and  he  will  not  be  ordered  to  pay 
the  costs  occasioned  by  a  dispute  between  rival 
claimants  to  the  proceeds.  Tfte  JBmpusa,  5  Adm. 
D.  6  ;  48  L.  J.,  Adm.  36 ;  41  L.  T.  383  ;  28 
W.  R.  363. 

A  vessel  was  arrested  for  losses  exceeding 
300/.,  the  amount  of  their  statutory  liability  at 
8/.  per  ton  : — Held,  that  the  plaintiffs  were  en- 
titled to  the  costs  of  the  proceeding  in  the  court. 
lite  Yitvng  James,  39  L.  J.,  Adm.  1. 


Damage  eaneed  by  Inevitable  Aoeident.] 


— ^A  sailing  ship  in  a  gale  drove  from  her  anchors 
across  a  sand,  and  her  rudder  was  so  damaged 
as  to  render  her  unmanageable ;  in  this  con- 
dition she  came  into  collision  after  sunset  with  a 
brig  at  anchor.  At  the  time  of  the  collision  the 
ship  had  her  anchor  light  exhibited  and  no  other 
light.  In  an  action  of  damage  by  the  owners  of 
the  brig  against  the  ship,  it  was  held  that  the 
collision  was  occasioned  by  inevitable  accident, 
and  that  the  ship,  in  the  circumstances  of  the 
case,  was  not  to  be  deemed  in  &ult  for  not 
carrying  side  lights,  or  the  three  red  lights  pre- 
scribed by  Article  5  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea,  and  that  the  suit  ought 
to  be  dismissed  without  costs.  The  Buckhnrety 
6  Adm.  D.  162  ;  51  L.  J.,  Adm.  10  f  46  L.  T. 
108  ;  30  W.  R.  232. 

It  is  a  rule  in  the  Admiralty  Court  where  a 
collision  is  found  to  be  the  result  of  Inevitable 
accident,  to  make  no  order  as  to  costs,  unless  it 
can  be  shewn  that  the  suit  was  brought  un- 
reasonably and  without  sufficient  prim&  facie 
grounds.  The  Marpesia,  4  L.  R.,  P.  C.  212 ;  26 
L.  T.  333-;  8  Moore,  P.  C.  C,  N.  S.  468. 

It  is  the  practice  of  the  Admiralty  Court  in 
cases  of  inevitable  accident  that  each  party 
should  pay  its  own  costs.  But  if,  from  the  cir- 
cumstances of  the  collision,  it  must  have  been 
obvious  that  the  collision  was  an  inevitable  acci- 
dent, the  court  will  use  its  discretion  as  to  dis- 
missing the  suit  with  costs.  The  Innufail;  J^c 
Secret,  35  L.  T.  819. 


On  Appeal.]— When  the  Court  of  Appeal 


varies  the  decision  of  the  judge  of  the  Admiialty 
Division,  by  which  he  found  one  vessel  wholly 
to  blame  for  a  collision,  by  finding  that  the 
collision  was  an  inevitable  accident,  the  practice 
of  the  Privy  Council  that  each  party  should, 
except  under  very  exceptional  circumstances 
pay  their  own  costs,  will  be  followed.  The  City 
of  Cambridge,  36  L.  T.  781— C.  A. 

When  the  Court  of  Appeal  varies  a  decision  of 
the  judge  of  the  Admiralty  Division,  by  which 
he  found  one  vessel  wholly  to  blame  for  a  colli- 
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sion,  by  finding  that  both  vessels  are  to  blame, 
each  party  wiU  pay  its  own  costs,  both  in  the 
court  below  and  in  the  Ck)urt  of  Appeal,  lite 
Corinnaj  35  L.  T.  781— C.  A. 

Sembic,  in  successful  admiralty  appeals  the 
appellants  will  have  their  costs  of  the  appeal. 
The  Swaiuea  v.  The  Condor,  4  Adm.  D.  115  ; 
48  L.  J.,  Adm.  33  ;  40  L.  T.  442  ;  27  W.  R.  748— 
C.  A.  And  Cp.  TheCity  of  Berlin,  2  Adm.  D.  187  ; 
47  L.  J.,  Adm.  2  ;  37  L.  T.  307  ;  25  W.  R.  793— 
C.  A. 

When  the  Court  of  Appeal  varies  the  decision 
of  the  court  below  by  finding  both  vessels  to 
blame  for  a  collision,  there  will  be  no  order  as  to 
costs,  but  each  party  must  bear  the  costs  of  the 
whole  litigation.  Tht  Afilanese,  45  L.  T.  151 — 
H.  L.  (B.). 

Action  and  cross  action  ;  judgment,  both  ships 
to  blame  and  damages  to  be  divided ;  appeal  by 
one  party  in  both  actions,  and  adherence  to  the 
appeal  by  the  other  party ;  the  judgment  being 
affirmed,  each  party  was  sentenced  to  pay  his 
own  cost.^.  The  Saxonla ;  The  Eclh)si',  Lush. 
410— P.  C. 

Judgment  of  the  Court  of  Admiralty  in  a 
cause  of  collision,  which  imputed  mutual  blame, 
and  condemned  each  party  in  a  moiety  of  the 
damages  and  costs,  reversed  by  the  judicial 
committee  upon  a  review  of  the  evidence  and 
the  opinion  of  the  nautical  assessors.  The 
Singapore  and  The  Jlehe,  1  L.  R.,  P.  C.  378  ;  4 
Moore,  P.  C.  C,  N.  S.  271. 

Costs  of  Roferenee  in  cases  of  Limitation  of 
Liability.]— i&r  ante,  col.  1693. 

XIX.    SALVAGE  AND  TOWAGE. 

1.  Services  Entitlin4j  to  Salvage. 

a .  Distinction  between  Salvage  and  Towage, 

1«18. 
h.  Distinction  between  Salvage  and  Pilotage, 

1620. 
e.  Other  Cases,  1622. 

2.  Life  Salvage,  1626. 

3.  Partie*  Entitled,  1629. 

4.  Amount  Atcardable,  Apportionment,  De- 

ductions, and  Contrihutian. 
a.  Principles  on  which  Award  made,  1634. 
h.  Amount  and  Proportion  geDeially,  1637. 
e.  In  Case  of  Derelicts,  1639. 

d.  Keviewiog  AMrard  on  Appeal,  1640. 

e.  Apportionment,  1643. 
/.  Deductions,  1645. 

g.  Contribution,  1645. 

5.  Agreements  Relating  to  Salvage  Services, 

1646. 

6.  Assignment  of  Right  to  Salvage,  1650. 

7.  Derelicts  and  Wreck,  1650. 

8.  Agreements  as  to  Towage,  1651. 

9.  Liahility  of  Tugs  for  Negligence,  1663. 

10.  Jurisdiction, 

a.  High  Court,  1654. 
h.  Justices,  1656. 

c.  County  Court,  1667. 

1 1.  Practice,  Pleading,  and  Procedure, 

a.  Parties,  1658. 
h.  Tender,  1660. 
e.  Arrest  and  Sale,  1660. 

d.  Pleadings,  1662. 

e.  Evidenoe,1663. 
/.  Costs,  1664. 

g.  Other  Matters,  1666. 

12.  Lien,  1667. 


1.  Services  Entitling  to  Salvage. 

*.  DiBtlnction  between  Salyaffe  and 

Towage. 

Whero  no  Danger.] — In  a  salvage  suit  pro- 
moted in  respect  of  certain  services  whereby 
the  defendant's  vessel,  which  at  the  time  such 
services  were  rendered  was  in  neither  actual  nor 
imminent  probable  danger,  had  been  safely  towed 
into  ix)rt : — Held  that  such  services  must  be  re- 
gardeid  as  towage,  and  not  as  salvage  services. 
No  tender  of  the  amount  thereof  Imving  been 
made,  such  amount  could  not  be  recovered  in  a 
salvage  suit.  The  Strathnaver,  1  App.  Cas.  58  ; 
34  L.  T.  148— P.  C. 

Steamer's  Main  Shaft  broken.]  —  Where  n 
steamship  carrying  fore  and  aft  sails  only,  and 
not  rigged  for  proceeding  under  sail  alone,  breaks 
the  main  shaft  of  her  propeller  and  is  compelled 
to  take  assistance  from  another  ship  which  tows 
her  forty  miles  into  a  port,  the  service  is  of  a 
salvage  character,  although  the  service  is  not 
attended  with  any  danger  to  the  salvors.  The 
JubUee,  42  L.  T.  694. 

Extent  of  Tug*s  Duty  under  Contraot.] — A 

steam-tug  entered  into  a  contract  to  tow  a  ship 
at  sea  into  the  port  of  Liverpool  for  45Z.  During 
the  performance  of  the  service  a  hurricane  arose 
and  the  vessels  were  in  serious  danger.  The  tug, 
at  great  peril  to  herself,  continued  to  tow  the 
ship  during  the  hurricane,  and  by  so  doing  pre- 
vented the  ship  drifting  upon  a  lee-shore.  The 
wind  soon  afterwards  moderated,  and  the  tug, 
still  continuing  to  tow  the  ship,  brought  her  into 
the  port  of  Liverpool  in  safety  : — Held,  that  the 
tug  was  entitled  to  salvage  reward.  The  I,  C\ 
Potter,  3  L.  R.,  Adm.  292  ;  40  L.  J.,  Adm.  9  ;  23 
L.  T.  603  ;  19  W.  R.  335. 

Though  a  towing  vessel  may  be  justified  in 
abandoning  her  contract,  it  is  still  her  duty  to 
remain  by  the  towed  vessel  to  render  assistance  ; 
but  for  such  assistance  she  may  claim  salvage 
reward.    lb. 

When  a  towage  contract  was  made  and  the 
services  commenced  in  fine  weather,  but  subse- 
quently a  violent  hurricane  came  on  and  both 
vessels  were  in  extreme  danger  on  acoonnt  of  the 
proximity  of  a  lee  shore,  and  the  tug  continued 
the  towage,  though  she  had  her  bunkers  full, 
four  pumps  at  work,  and  the  pressure  of  her 
engine  was  above  the  weight  she  could  safely 
bear  : — Held,  that  the  continuance  of  the  towage 
was  a  salvage  service.    Jb. 

The  criterion  by  which  it  is  to  be  ascertained 
whether  a  vessel  under  contract  to  tow  has  be- 
come a  salvor  is,  whether  supervening  circum- 
stances have  occurred  such  as  to  justify  her  in 
abandoning  the  contract  of  towage;  and  ia 
order  to  justify  her  in  abandoning  the  contract 
of  towage,  there  must  be  among  the  supervening 
circumstances  an  element  of  serious  danger, 
which  was  not  in  the  contemplation  of  the 
parties  at  the  time  they  entered  into  the  con- 
tract.   Ih. 

A  tug  under  contract  to  tow  a  ship  into  port 
may  be  entitled  to  salvage  reward  for  bringing 
the  ship  into  port,  although  nothing  has  occurred 
to  occasion  an  actual  interruption  to  the  towage. 
Ih. 

Towage  of  a  ship  near  the  land  in  unsettled 
weather,  if  her  ground  tackle  is  disabled,  is  in 
the  nature  of  salvage.     The  Albion,  Lush.  282. 
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A  tug  engaged  under  the  ordinary  contract  to 
tow,  maj,  by  the  performance  of  substantial  sal- 
vage service  in  saving  the  ship  towed  from  super- 
vcning  danger,  earn  salvage  reward,  though  not 
herself  incurring  risk.  The  Periclety  B,  k,  L. 
80. 

Her  vice  performed  by  a  steamer  to  a  disabled 
vessel  can  never  be  considered  as  mere  towage. 
TJie  Charle$  Adolphe,  Swabey,  153. 

A  contract  to  tow  embraces  the  risk  of  ordi- 
nary bad  weather,  but  is  put  an  end  to  by 
weather  rendering  the  comi)Ietion  of  the  under- 
taking impossible  ;  and  in  that  case  subsequent 
services  may  be  in  the  nature  of  salvage.  The 
OaUtea,  Swabey,  349  ;  4  Jur.,  N.  S.  1064. 

A  contract  to  tow  in  law  implies  an  engage- 
ment that  each  party  to  the  contract  will  per- 
form his  duty  in  completing  it ;  that  proper  skill 
and  diligence  will  be  used  on  board  lx)th  the 
vessel  and  tug  ;  and  that  neither  party,  by  neg- 
lect or  mismanagement,  will  create  unnecessary 
risk  to  the  other,  or  increase  any  risk  which  might 
be  incidental  to  the  service  undertaken.  The 
Juliay  14  Moore,  P.  C.  C.  210  ;  Lush.  224. 

If  in  the  course  of  the  performance  of  the 
contract,  any  inevitable  accident  happens  to 
the  one,  without  any  default  on  the  part  of 
the  other,  no  cause  of  action  arises,  as  such 
accident  is  one  of  the  necessary  risks  of  the 
engagement  to  which  each  party  was  subject. 
But  on  the  other  hand,  if  the  wrongful  act  of 
either  occasions  any  damage  to  the  other,  such 
wrongful  act  creates  a  responsibility  on  the 
party  committing  it,  if  the  other  party  has  not 
by  any  misconduct,  or  unskilf ulness  on  his  part, 
contributed  to  the  accident,     lb, 

A  contract  to  tow  is  not  a  warranty  to  tow 
to  destination,  but  an  engagement  to  use  best 
endeavours  and  competent  skill  for  that  purpose, 
with  a  vessel  properly  equipped.  T/ie  Mhi/iC' 
haha.  Lush.  335  ;  16  Moore,  P.  C.  C.  133  ;  30 
L.  J.,  Adm.  211 ;  7  Jur.,  N.  S.  1257  ;  4  L.  T.  810  ; 
1)  W.  R.  925. 

If  pcrfonnance  of  the  stipulated  service  is  ren- 
dered impossible  by  a  vis  major,  the  obligation  is 
terminated.     lb. 

If  unforeseen  danger  unavoidable  by  the  steam- 
tug  supervenes  to  the  ship  in  tow,  as  by  breaking 
of  the  hawser,  the  steam-tug  is  bound  to  complete 
the  service,  if  possible ;  and  the  steam-tug,  if 
thereby  incurring  risk  and  performing  duties 
not  within  the  scope  of  the  original  engagement, 
is  entitled  to  salvage  reward.    lb. 

The  conversion  of  towage  into  salvage  de|)ends 
on  the  circumstances  of  each  case,    lb, 

A  steam-tug  engaged  in  towing  or  pcrfonning 
salvage  services  is  generally  bound  to  follow  the 
directions  of  the  pilot  in  charge  of  the  ship. 
Jb. 

If,  in  the  performance  of  a  contract  to  tow,  an 
unforeseen  and  extraordinary  peril  arises  to  the 
vessel  towed,  the  steam-tug  is  not  at  liberty  to 
abandon  the  vessel,  but  is  bound  to  i*endertoher 
the  necessary  assistance,  and  thereupon  becomes 
entitled  to  salvage  rewaixl.  Tlie  Saratoga^  Lush. 
318. 

A  steam-tug  under  contract  to  tow  into  dock 
was  lashed  alongside  a  vessel ;  in  rounding  to 
enter  the  dock  basin  the  tide  forced  the  vessel 
and  the  steam-tug  close  to  a  landing-stage,  the 
steam-tag  next  to  the  stage  ;  the  pilot  of  the 
vessel  hailed  the  tug  to  hold  on  and  go  ahead. 
»hich  the  tug  did,  but  was  forced  against  the 
^,  and  injured: — Held,  that  the  steam-tug 


was  bound  to  endeavour  to  save  the  vessel  from 
the  impending  peril,  especially  upon  the  order 
of  the  pilot,  and  so  doing  was  entitled  to  salvage 
reward,  including  repayment  of  all  damages  and 
losses  thereby  incurred.    lb. 

When  the  master  of  a  steamer  engages  to  tow 
a  vessel,  it  is  upon  the  supposition  that  the  wind 
and  weather  and  the  time  of  performing  the 
service  will  be  what  are  ordinary  at  the  time  of 
year ;  but  if  an  unexpected  change  of  weather 
or  other  unforeseen  accident  occurs,  he  is  bound 
to  adhere  to  the  vessel,  and  to  do  all  in  his 
power  to  rescue  her  from  danger ;  and  he  will 
be  entitled  to  reasonable  extra  remuneration  for 
the  extra  service.  The  White  Star,  1  L.  R., 
Adm.  68. 

A  steamer  engaged  to  tow  is  bound,  notwith- 
standing a  merely  temporary  accident  interrupt- 
ing the  service,  and  endangering  the  vessel 
towed,  to  complete  the  stipulated  service  with 
all  reasonable  skill  and  promptitude,  and  for  so 
doing  the  steamer,  if  incurring  no  risk,  is  not 
entitled  to  salvage  reward.  The  Annapolis; 
The  Golden  Light,  Lush.  355  ;  5  L.  T.  37. 

Aeoeptanee  of  Service. ]— An  express  demand 
or  an  express  acceptance  of  salvage  services 
actually  performed  is  not  necessary  to  entitle  to 
salvage  reward  ;  but  for  services  rendered  with- 
out demand  or  acceptance,  and  indirectly  only, 
no  salvage  is  due.    lb. 

Towing  Yessel  Clear,  in  CollisioB— Sights  of 
Tug.] — Where  two  vessels  are  in  collision  and  are 
entangled  together  in  a  position  dangerous  to 
both,  salvors  who,  by  towing  one  of  the  vessels 
clear,  free  both  vessels  from  danger,  are  entitled 
to  recover  salvage  reward  from  the  owners  of  both 
vessels.  A  screw  steamship  drifted,  during  a 
gale  of  wind,  across  the  bows  of  a  ship  at  andior 
in  the  Mersey,  and  with  her  propeller  caught 
the  anchor  chains  of  the  ship,  and  the  two 
vessels  were  held  together  in  a  position  dan- 
gerous to  both.  A  steam-tug  went  to  the  assist- 
ance of  the  ship,  and  held  her  whilst  her  chains 
were  slipj^ed  and  towed  her  clear  of  the  steam- 
ship : — Held,  that  the  owners,  master,  and  crew 
of  the  tug  were  entitled  to  recover  salvage  re- 
ward from  the  ownera  of  the  steamship.  The 
Vandych,,  7  Adm.  D.  42.  Affirmed,  5  Asp.  M.  C. 
17 ;  L.  T.  47  695— C.  A. 

b.  DiBtinotion  between  Salvage  and 
Pilotafire* 

Consideration  for  Sexrices.] — When  a  pilot 
has  assisted  in  navigating  a  vessel  from  a  dan- 
gerous situation  to  safe  anchorage,  the  test, 
whether  he  is  entitled  to  be  remunerated  for 
salvage  services,  is  not,  on  the  one  hand,  whether 
the  vessel  was  at  the  time  of  succour  in  distress, 
or,  on  the  other  hand,  whether  she  was  then 
damaged ;  but  the  test  is,  whether  the  risk 
attending  the  services  to  the  vessel  was  such, 
tliat  the  pilot  could  not  be  reasonably  expected 
to  perform  them  for  the  ordinary  pilot's  fees,  or 
even  for  extraordinarj"^  pilotage  reward.  A  vessel 
was,  during  a  heavy  storm,  being  driven  to  lee- 
ward towards  dangerous  sands  :  her  captain  was 
ignorant  of  the  locality,  and  her  loss  appeared 
almost  inevitable :  some  pilots,  seeing  her  dSanger, 
put  off  to  sea  at  the  peril  of  their  lives  in  order 
to  assist  her ;  they  were  unable  to  board  her  by 
reason  of  the  height  of  the  sea :  but  by  preoeding 
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her  aad  signalling  to  her,  they  guided  her  to  a 
safe  anchorage.  The  vessel  haid  sustained  no 
damage : — H^d,  that  the  pilots  were  entitled  to 
be  remunerated  for  salvage  services.  AkerbUnn 
V.  Pricf,  7  Q.  B.  D.  129 ;  4  Asp.  M.  C.  441 ;  50 
L.  J.,  Q.  B.  629 ;  44  L.  T.  837  ;  29  W.  R.  797 
— C.  A.    • 

A  fishing-smack  fell  in  near  the  Long  Sand 
buoy  with  a  foreign  steamship.  The  steamship 
had  been  on  the  sands  near  the  Kentish  Knock 
light-ship,  but  had  got  off  with  some  damage  to 
her  rudder,  and  had  a  signal  for  a  pilot  hoisted. 
The  master  of  the  smack  boarded  the  steamship 
and  piloted  her  to  the  entrance  of  Harwich  har- 
bour : — Held,  that  the  owners,  master  and  crew 
of  the  fishing-smack  w^ere  entitled  to  salvage 
remuneration.  When  a  person  goes  on  board  of 
a  vessel  in  distress,  and  pilots  her  into  harbour, 
he  is  entitled  to  salvage  remuneration,  unless  it 
is  established  that  he  has  contracted  to  render 
the  services  for  pilotage  remuneration  only.  Th e 
Anders  Knape^  4  Adm.  D.  213  ;  48  L.  J.,  Adm. 
63  ;  40  L.  T.  684. 

A  foreign  vessel  fifty  miles  off  the  Dutch  coast 
being  in  difficulty,  in  consequence  of  the 
boisterous  state  of  the  weather,  and  being  leaky, 
called  in  the  assistance  of  an  English  lishing- 
smack,  and  engaged  the  captain  by  a  written 
agreement  **  to  pilot  and  to  sail  ahead  for  50^." 
After  four  days'  boisterous  weather,  during  which 
the  captain  of  the  smack  worked  at  the  pumps, 
the  vessel  was  got  into  port.  In  an  action  for 
salvage  services  : — Held,  that  nothing  had  been 
done  to  convert  pilotage  service  into  a  salvage 
service,  and  that  the  sum  specified  in  the  agree- 
ment was  a  sufficient  compens^ition.  T1i4}  Jmige 
Andries,  Swabey.  226.  Affirmed,  Swabey,  303  ; 
11  Moore,  P.  C.  C.  313. 

• 

Waterman  acting  as  Pilot.]— A  Dutch  barque 
was  riding  at  anchor  off  Deal,  and  waiting  to 
proceed  down  Channel,  and  a  waterman  who, 
though  not  a  licensed  pilot,  was  in  the  habit  of 
piloting  vessels,  was  taken  on  board  her,  under 
an  ai'rangement  whereby  he  was  to  receive  7s. 
a-day,  with  61,  in  addition,  for  navigating  the 
vessel  as  pilot  until  she  arrived  off  Beachy  Head. 
The  day  after  the  waterman  came  on  boaixl,  and 
whilst  the  bai'que  was  still  at  anchor,  a  gale 
came  on,  and  the  tempestuous  state  of  the 
weather  caueed  the  vessel  to  drive,  and  rendered 
it  necessary  to  slip  the  chain,  when,  under  the 
direction  of  the  waterman,  the  vessel  was  taken 
through  the  Gull  Stream  and  brought  up  in 
safety  in  Margate  Roads.  In  a  salvage  suit  In- 
stituted on  behalf  of  the  waterman  and  other 
persons  who  had  rendered  services  to  the  vessel : 
— Held,  that  the  services  rendered  by  the  water- 
man were  within  the  scope  of  his  contract,  and 
that  he  was  not  entitled  to  claim  as  a  salvor.  77tc 
jrmdiis,  4  L.  R.,  Adm.  29 ;  42  L.  J.,  Adm.  14  ;  28 
L.  T.  41 ;  21  W.  R.  704. 

The  exceptions  to  the  general  rule,  that  a  pilot 
cannot  claim  as  a  salvor,  ought  to  be  few  and 
well-defined.  The  services  of  a  pilot  cannot 
easily  be  converted  into  those  of  a  salvor.  The 
same  rule  of  law  applies  to  a  licensed  waterman 
when  acting  as  a  pilot.    Ih. 

A  pilot  entering  into  an  engagement  to  pilot 
a  vessel  undertakes  to  supply  local  knowledge 
and  the  peculiar  skill  of  his  class,  and  will  not 
be  allowed,  even  though  he  contributes  to  the 
safety  of  the  vessel,  to  change  the  character  of 
his  service  from  pilotage  to  salvage,  except  where 


the  vessel  was  in  distress  before  he  went  on  board 
to  render  the  service,  or  where  such  circum- 
stances of  extreme  danger  and  personal  exertion 
supervene,  which  exalt  his  service  into  a  salvage 
service,    lb, 

o.  Other  Cases. 

Lying  alongside  Vessel  after  taking  her  to 
Anchorage.] — When  a  steam-tug  is  engaged  to 
render  assistance  to  a  ship  aground  in  the  night- 
time, and  succeeds  in  getting  her  off,  and  takes 
her  to  a  safe  anchorage  for  the  night  and  lies 
alongside  of  her  till  morning,  the  salvage  service 
does  not  end  on  the  ship  being  anchored,  but  the 
steam-tug  is  entitled  to  reward  for  the  time  she 
lies  alongside  the  ship  ready  to  render  further 
assistance  if  required.  TJie  Philotaxe,  29  L.  T. 
515. 

Attempt  to  render  Assistance.] — A  steam-tug 
attempting  to  render  assistance  to  a  ship  exhibit- 
ing signals  of  distress  may,  in  a  case  where 
such  ship  is  afterwards  salved  by  means  of  other 
assistance,  be  entitled  to  salvage  reward,  even 
though  her  efforts  have  been  practically  un- 
availing. The  Mtljfome7ie,  4  L.  R.,  Adm.  129  ; 
29  L.  T.  405. 

When  a  ship  makes  a  signal  of  distress,  and 
another  goes  out  with  the  bon^l  fide  intention 
of  assisting  that  distress,  and  as  far  as  she  can 
does  so,  but  an  accident  occurs  wliich  prevents 
her  services  being  as  effectual  as  she  intended 
them  to  be,  and  no  blame  attaches  to  her,  the 
court  will  not  allow  her  to  go  entirely  unrewarded, 
but  for  the  interests  of  commerce  and  of  naviga- 
tion, and  as  an  encouragement  to  perform  salvage 
services,  will  give  some  reward  if  the  property 
is  salved  by  other  means.    lb. 

When  Service  Unsnccessfcd.] — When  salvors 
enter  into  an  agreement  to  take  a  disabled  vessel 
into  harbour  for  a  specific  sum,  and  do  all  in 
their  power  to  perform  their  engagement ;  but, 
in  consequence  of  an  adverse  change  of  wind, 
fail  to  fulfil  it,  they  arc  nevertheless  entitled  to 
salvage  reward.     The  Aztecs^  21  L.  T.  797. 

Efforts  to  give  assistance  under  an  engagement 
to  a  ship  in  distress  will,  although  the  ship  re- 
ceives no  benefit  from  them,  be  rewarded  as 
being  in  the  nature  of  salvage  services,  if  the 
ship  is  otlierwise  saved.  The  Undaunted^  Lush. 
90;  29L.  J.,  Adm.  176. 

Attempted  services  performed  under  an  agree- 
ment of  salvage  are  entitled  to  be  rewarded 
where  the  performance  of  them  is  rendered  im- 
possible by  the  act  of  God.    lb. 

Salvage  is  a  reward  for  services  actually 
conferr^,  and  not  for  services  attempted  to  be 
rendered.  TJie  CJietah,  2  L.  R.,  P.  C.  205;  38 
L.  J.,  Adm.  1  ;  19  L.  T.  621  ;  17  W.  R.  233  ;  5 
Moore,  P.  C.  C,  N.  S.  278.  *S\  P.,  The  E'mtracht, 
29  L.  T.  851. 

A  steamer  employed  under  an  agreement  for 
a  specific  sum  to  tow  a  partially-disabled  steam 
vessel  to  a  specific  destination,  towed  the  vessel 
for  some  hours,  but  in  consequence  of  a  gale 
causing  the  breaking  of  the  hawser,  left  the  vessel 
in  a  position  of  considerable  danger,  from  which 
she  was  only  saved  by  her  own  exertions : — Held, 
that  as  it  did  not  appear  that  the  towing  had 
contributed  to  her  safety,  the  steamer  was  not 
entitled  to  towage,  as  she  had  not  performed 
her  contract ;  nor  to  salvage,  as  no  attempt  was 
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made  by  her  to  save  the  vessel.  Th^  Edward 
IfawkinHy  15  Moore,  P.  C.  C.  486  ;  31  L.  J.,  Adm. 
46. 

OoxiBtniotiYe  Acceptance  ot]  —  Where  two 
vessels  arc  in  collision  and  are  entangled  to- 
gether in  a  position  dangeroas  to  both,  salvors 
who,  by  towing  one  of  the  vessels  clear,  free  both 
vessels  from  danger,  are  entitled  to  recover  sal- 
vage reward  from  the  owners  of  both  vessels. 
A  screw  steamship  drifted,  daring  a  gale  of  wind, 
across  the  bows  of  a  ship  at  anchor  in  the  Mersey, 
and  with  her  propeller  caught  the  anchor  chains 
of  the  ship,  and  the  two  vessels  were  held  to- 
gether in  a  position  dangerous  to  both.  A  steam- 
tug  went  to  the  assistance  of  the  ship,  and  held 
her  whilst  her  chains  were  slipped  and  towed 
her  clear  of  the  steamship  : — Held,  that  the 
owners,  master,  and  crew  of  the  tug  were  en- 
titled to  recover  salvage  reward  from  the  owners 
of  the  steamship.  Tke  Vandyck^  7  Adm.  D.  42. 
Affirmed,  5  Asp.  M.  C.  17  ;  47  L.  T.  695— C.  A. 

When  SalYor  leaves  Ship  in  DiitreM  under 
belief  that  Sendee  no  longer  wanted.] —When  a 
steamship  has  been  engaged  to  render  assistance 
to  another  in  distress  by  towing  her  to  her  port 
of  destination,  and  after  several  hours'  towing, 
the  ships  are  parted  by  no  default  of  the  salvor, 
and  the  conduct  of  the  ship  in  distress  leads  the 
salvor  to  the  honest  belief  that  his  services  are 
no  longer  required,  and  thereupon  the  latter  pro- 
ceeds to  her  own  destination,  he  is  not  thereby 
deprived  of  his  right  to  salvage  reward,  but  upon 
the  other  vessel  arriving  safely  in  port  by  her 
own  exertions,  may  proceed  against  her  in  re- 
spect of  the  services  actually  rendered.  Tfw 
Xellie,  29  L.  T.  516. 

Service  to  One  of  Two  Ships  in  Collision — 
Two  Tugs.] — ^A  collision  having  occurred  be- 
tween two  ships,  the  Wobum  Abbey  and  the 
British  Trident,  two  steam-tugs,  the  Superb  and 
the  Conqueror,  went  to  their  assistance.  In  order 
to  extricate  the  Wobum  Abbey,  it  was  necessary 
that  the  British  Trident  should  be  towed  away 
from  her,  and  the  pilot  of  the  Woburu  Abbey 
requested  the  captain  of  the  Superb  to  perform 
this  service.  The  Superb  then  towed  the  British 
Trident,  but  the  ships  still  dragged.  The  Con- 
queror arrived  about  half-an-hour  after  the 
Superb,  and  the  two  tugs  together  held  the 
British  Trident  and  the  Wobum  Abbey,  and 
prevented  the  ships  from  dragging  further : — 
Held,  that  the  benefit  received  by  the  Wobum 
Abbey  from  the  services  of  the  Superb  was  a 
direct  and  not  an  indirect  benefit ;  that  there 
was  no  substantial  difference  between  the  merits 
of  the  Superb  and  the  Conqueror,  and  therefore 
that  tliey  were  entitled  to  equal  amounts  of 
salvage.    The  Wohurn  Abbey,  21  L.  T.  707— P.  C. 

When  Vessel  rendering  Service  and  Vessel 
aided  belong  to  same  Owner.] — When  salvage 
services  are  performed  by  one  ship  to  another, 
both  ships  belonging  to  the  same  owners,  the 
master  and  crew  of  the  ship  which  has  performed 
the  salvage  services  are  entitled  to  salvage  re- 
muneration, provided  the  services  performed  are 
not  within  the  contract  which  they  originally 
entered  into  with  the  owners,  and  which  they 
would  be  paid  for  by  their  ordinary  wages.  The 
^ppho,  3  L.  R.,  P.  C.  690  ;  40  L.  J.,  Adm.  47 ; 
U  T.  795  ;  19  W.  R.  24. 


The  Nero  and  the  Sappho  were  steam-vessels 
belonging  to  the  same  owners.  The  Nero  in  the 
prosecution  of  a  voyage  observed  the  Sappho  in 
a  disabled  condition  on  the  high  seas.  By  meana 
of  exertion  and  labour  on  the  part  of  the  crew  of 
the  Nero,  she  got  the  Sappho  in  tow,  and  towed 
her  into  a  port  of  safety.  In  rendering  this  ser- 
vice the  Nero  deviated  from  her  voyage  : — Held, 
that  the  crew  of  the  Nero  was  entitled  to  sue  the 
Sappho  for  salvage  remuneration.    lb, 

A  steam  vessel,  laden  with  a  general  caigo, 
becaipe  disabled  at  sea  in  consequence  of  her 
machinery  breaking  down.  Her  cargo  had  been 
shipped  under  bil&  of  lading,  which  contained 
among  the  excepted  perils  "  accidents  from 
machinery."  Another  steam  vessel  belonging 
to  the  same  owners  fell  in  with  the  disabled 
vessel,  and  towed  her  into  safety  : — Held,  that 
the  owners  of  the  vessel  rendering  the  service 
were  entitled  to  recover  salvage  remuneration 
against  the  cargo  laden  on  board  the  disabled 
vessel,  and  that  the  master  and  crew  of  the 
vessel  rendering  the  service  were  entitled  to 
recover  salvage  remuneration  against  the  disabled 
vessel,  her  freight  and  cargo.  Th4s  Miranda,  B 
L.  R.,  Adm.  561  ;  41  L.  J.,  Adm.  82 ;  27  L.  T. 
389 ;  21  W.  R.  84. 

Sending  Seamen  on  board  Vessel  in  Distress.} 

— A  ship  fell  iu  on  the  high  seas,  in  the  winter 
season,  with  a  brig  in  distress  for  want  of  suffix 
cient  hands  to  work  her.  The  master  of  the 
ship  sent  two  of  his  crew,  who  had  volunteered 
to  go,  on  )x>ard  the  brig,  and  by  their  assistance 
the  brig  was  navigated  safely  into  a  British  port. 
In  consequence  of  the  absence  of  the  two  men, 
the  ship  was  exposed  to  risk,  and  the  remainder 
of  her  crew  had  to  undergo  extra  labour : — Held, 
that  jiot  only  the  two  men  who  went  on  board 
the  brig,  but  the  master  and  owners  of  the  ship 
and  the  rest  of  the  crew  of  the  ship,  were  entitled 
to  salvage  reward  for  the  services  rendered. 
The  Charles,  3  L.  R.  Adm.  636  ;  26  L.  T.  594  ; 
21  W.  R.  13. 

Where  a  ship  is  in  distress,  and  accepts  the  ser- 
vices of  strange  hands,  the  services  are  in  the 
nature  of  salvage,  although  the  work  done  may  be 
of  no  great  difiiculty  or  importance.  The  Bomar-> 
9und,  Lush.  77. 

Where  the  crew  of  a  vessel  is  much  reduced  by 
death  or  sickness,  another  vessel  supplying  the 
deficiency  on  the  high  seas  from  among  her  own 
crew,  is  entitled  to  salvage.  The  Roe,  Swabey, 
84. 

Loan  of  Havigator  to  Infected  VesseL]— The 
loan  of  a  navigator  to  a  vessel  in  distress,  by 
reason  of  her  own  navigators  being  incapacitated 
by  an  infectious  disease,  is  a  salvage  service  on 
the  part  of  the  ship  lending  the  navigator.  The 
Skihlaner,  3  Adm.  D.  24  ;  47  L.  J.,  Adm.  84  ;  38 
L.  T.  160. 

It  is  a  salvage  service  of  a  very  high  order  on 
the  part  of  a  navigator  to  go  on  bMird  an  in- 
fected vessel  and  navigate  her.    lb. 

Detaining  Seamen  of  Salved  Vessel.]— The 
court  will  not  lay  down  any  general  rule,  but 
will  be  guided  by  the  circumstances  of  each  case, 
in  determining  w^hether  or  not  the  master  of  the 
salvors'  vessel  is  justified  in  refusing  to  allow 
the  crew  of  the  salved  vessel  to  return  to  their 
own  ship  before  the  completion  of  the  salvage. 
The  Cleopatra,  37  L.  J.,  Adm.  31. 
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Takmg  out  Anehor  and  Chain  in  Bad  Weather.  1 
— Taking  ont  daring  bad  weather  an  anchor  and 
a  chain  to  a  vessel,  which  is  compelled  to  slip  her 
cable  to  get  away  from  a  dangerous  position  and 
ran  for  a  place  of  safety,  is,  although  the  anchor 
and  chain  in  the  result  are  not  needed,  a  salvage 
service ;  280/.  awarded  to  two  luggers  and  their 
«rew  on  a  value  of  4O,00OZ.  The  JSkdutt,  4  L.  R., 
Adm.  29  ;  42  L.  J.,  Adm.  814  ;  28  L.  T.  41 ;  21 
W.  R.  704. 

Yettel  in  Distress  making  ambignons  Signal.] 
—When  a  vessel  makes  an  ambiguous  signal  it 
will  be  construed  by  the  court  according  to  the 
condition  of  the  vessel  when  boarded  ;  if  she  is 
damaged,  and  is  in  need  of  assistance,  the  signal 
will  be  treated  as  a  signal  for  assistance,  and 
those  answering  it  as  salvors ;  if  she  is  not 
damaged  and  wants  only  a  pilot,  the  signal  will 
be  treated  as  a  signal  for  a  pilot  only.  The  Racer, 
30  L.  T.  904. 

Salvors,  induced  by  an  ambiguous  signal  to  put 
off  from  the  shore  to  the  assistance  of  a  ship,  are 
not  entitled  to  salvage  reward,  if  the  actual  con- 
dition of  the  ship  shews  that  the  signal  was  for  a 
pilot  only.  The  Little  Joe,  Lush.  88  ;  6  Jnr., 
N.  S.  783  ;  7^  Otto  Herrmann,  33  L.  J.,  Adm.  189. 

Second  SalTors  wrongfblly  dlBpossesting 
Tir8t.}--If  first  salvors  lawfully  in  possession  of 
a  derelict  ship  are  wrongfully  and  violently  dis- 
possessed by  second  salvors,  who  succeed  in 
bringing  the  ship  into  safety,  the  second  salvors 
will  receive  no  benefit  from  the  service  they 
may  render,  but  the  whole  reward  will  go  to  the 
benefit  of  the  original  salvors.  Tlie  Kathleen, 
43  L.  J.,  Adm.  39  ;  31  L.  T.  204.  See  also  The 
Magdalen,  31  L.  J.,  Adm.  22  ;  5  L.  T.  807. 

Two  fishing  smacks  fell  in  with  a  derelict 
vessel  twenty  miles  from  the  English  coast,  and 
took  her  in  tow  after  great  risk,  and  two  days 
afterwards  brought  her  close  to  Yarmouth,  when 
the  smacksmen  to  expedite  the  completion  of  the 
salvage  engaged  a  steam  tog  to  take  her  in  tow, 
but  through  the  mistake  or  misconduct  of  those 
on  board  the  tug  the  vessel  got  aground,  where- 
upon the  tug  left  the  smacksmen  and  went  in 
search  of  assistance.  In  their  temporary  absence 
a  number  of  beachmen  took  possession  of  the 
vessel  and  brought  her  safely  into  harbour.  A 
liberal  salvage  was  allowed  to  the  smacksmen  on 
appeal,  reversing  the  decision  of  the  Admiralty 
Court,  which  had  decreed  salvage  to  the  beach- 
men  only.  The  Atlas,  15  Moore,  P.  C.  C.  329  ;  31 
L.  J.,  Adm.  210 ;  8  Jur.,  N.  S.  753  ;  10  W.  R.  850. 

Ship  engaged  to  render  Service  and  waiting 
to  do  so — ^Other  Ship  employed  for  less  Sum.] — 
When  a  ship  is  engaged  to  render  assistance  to 
another  ship  in  distrcss,  without  any  fixed  sum 
being  agreed  upon,  and  does  remain  by  ready  to 
give  assistance,  she  cannot  be  deprived  of  her 
right  to  reward  by  reason  of  another  vessel  offer- 
ing and  being  engaged  to  tow  for  a  less  sum  than 
the  former  ship  is  willing  to  accept,  and  she  will 
be  entitled  to  recover  a  fair  sum  which  will  re- 
munerate her  for  the  services  rendered,  and  com- 
pensate her  for  the  loss  she  has  sustained.  The 
Maude,  36  L.  T.  26. 

Giving  Information.] — The  mere  giving  in- 
formation as  to  the  locality,  even  to  a  foreign  ship, 
will  not  constitute  a  salvage  service.  The  Little 
Joe^  Lush.  88 ;  6  Jur.,  N.  S.  783. 


Yessel  going  ont  of  her  Coarse.] — A 

steam  tug,  having  a  vessel  in  tow,  saw  a  ship 
ashore,  aud  went  out  of  her  way  to  inform,  and 
informed,  another  steam  tug  of  what  she  had 
seen.  The  other  steam  tug  thereupon  proceeded 
to  the  stranded  ship  and  towed  her  into  safety. 
In  an  action  of  salvage  instituted  on  behalf  of 
both  steam  tugs  against  the  ship:  — Held,  that 
the  owners,  masters,  and  crews  of  both  steam 
tugs  were  entitled  to  salvage  remuneration.  Tli^e 
Sarah,  3  Adm.  D.  39  ;  37  L.  T.  831. 

SiTor  and  Sea  Salvage.] — There  is  no  dis- 
tinction between  river  salvage  and  sea  salvage, 
the  danger  and  meritorious  nature  of  the  services 
in  cither  case  being  the  ground  on  which  the 
quantum  of  compensation  is  awarded.  The 
Carrier  Dove,  2  Moore,  P.  C.  C,  N.  S.  243. 

What  is  *'a  Ship  or  Boat  Stranded  or  in  Bif- 

trosi."] — Justices  awarded  salvage  in  respect  of 
services  rendered  to  a  hopper  barge  which  had 
been  found  adrift  without  any  person  on  board 
of  her  in  the  Wash,  about  three  miles  from  Boston. 
The  barge  was  not  furnished  with  any  means  by 
which  she  could  be  propelled,  and  was  used  for 
dredging  purposes  : — Held,  that  the  barge  was  "  a 
ship  in  distress  "  on  the  shore  of  a  sea  or  tidal 
water  within  the  meaning  of  the  Merchant  Ship- 
ping Act,  1854,  s.  458.  The  Leda  (Sw.  40)  fol- 
lowed. The  Mae,  or  Macadam  v.  Sauey  Polly, 
7  Adm.  D.  126  ;  51  L.  J.,  Adm.  81  ;  46  L.  T.  907 
— C.  A. 


2.  Life  Salvage. 

Nature  of  Services.] — A  liberal  reward  is  to  be 
given  for  the  saving  of  human  life,  consideration 
being  had  to  the  degree  of  peril  to  which  the 
salvors  and  the  persons  saved  are  exposed.  The 
Haste rn  Monarch,  Lush.  81. 

The  court  will  always  take  into  its  special 
consideration  the  salvation  of  human  life,  and 
give  a  corresponding  reward.  The  Hartley, 
Swabey,  198. 

In  estimating  salvage  services  the  court  will 
be  guided  above  all  by  the  consideration  whether 
there  was  danger  to  human  life.  The  Thomas 
Ftelden,  32  L.  J.,  Adm.  61. 

Passengers  and  Crow.]— The  words  *^  persons 
belonging  to  such  ship,  in  the  17  &  18  Vict, 
c.  104,  s.  458,  include  passengers  on  board  the 
ship  as  well  as  the  master  and  crew  ;  and  who,  in 
respect  to  remuneration  for  life  salvage,  stand  on 
the  same  footing  as  the  master  and  crew.  The 
Fusilier,  2  Moore,  P.  C.  C,  N.  8.  51 ;  34  L.  J., 
Adm.  25  ;  11  Jur.,  N.  S.  289  ;  12  L.  T.  186  ;  13 
W.  R.  592. 

Liability  of  Cargo  Owners  to  Contribnte.] — 
The  owners  of  the  cargo  are  liable  to  contri- 
bute to  that  portion  of  the  claim  of  salvors 
which  arises  from  saving  the  lives  of  passengers, 
although  the  salvors  may  have  rendered  no  direct 
benefit  to  the  cargo,  as  the  benefit  to  property  is 
not  a  criterion  of  remuneration  for  life  salvage. 
Ih, 

The  remuneration  of  service  in  life  salvage 
does  not  rest  upon  a  considemtion  of  any  direct 
benefit  conferred  ui}on  those  upon  whom  there 
falls  the  liability  to  pay,  but  rather  upon  the 
interest  which  the  community  has  in  cncourfigiiig 
the  efforts  of  salvors  ;  and  upon  this  ground  the 
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owners  of  cargo  on  board  a  salved  vessel  are 
liable  to  a  share  of  the  payment  of  life  salvage 
for  the  rescue  of  those  on  boai^.    Jb, 

Amount.] — The  accident  of  the  amount  of  sal- 
vage awaixied  exceeding  the  value  of  the  salvage 
vessels  is  wholly  immaterial,  as  the  value  of  such 
vessels  is  not  an  element  to  detract  from  the 
value  of  the  salvage  service.    lb. 

Twenty-five  men,  the  crews  of  four  boats, 
saved  the  lives  of  ten  men,  and  gave  infonnation 
to  a  steamboat,  which  rescued  others.  The  ser- 
vices lasted  about  four  hours  and  wei'e  attended 
with  much  danger.  Part  of  the  cargo  of  the 
value  of  40.000i.  having  been  afterwards  re- 
covered, the  court  awarded  the  salvors  of  life 
500Z.  Carffo  ej-  ScJtilles,  1  Adm.  D.  473;  46 
L.  J.,  Adm.  9  ;  35  L.  T.  97.  6'.  ^'.,  on  appeal, 
2  Adm.  D.  145  ;  36  L.  T.  714— C.  A. 

In  a  case  of  salvage  the  court,  having  out  of 
the  proceeds  of  ship  and  cargo,  amounting  to 
608Z.,  awarded  one-half  to  salvors  of  property, 
awarded  150/.  to  life  salvors  taking  off  the  crew, 
together  with  costs  to  both  plaintiffs.  The  Anna 
Helena  (No.  2),  49  L.  T.  204. 

Priority.] — Preservation  of  human  life  is  made, 
by  17  &  18  Vict.  c.  104,  s.  459,  a  distinct  ground 
of  salvage  reward,  with  priority  over  all  other 
claims  for  salvage  where  the  property  is  insuffi- 
cient.    T7u;  Coromnndt'l ,  Swabey,  205. 

Kot  rendered  in  British  Waters.] — A  Dutch 
vessel  took  fire  on  the  high  seas,  and  some  of 
her  crew  and  some  passengers  who  were  on 
board  her  escaped  in  boats,  and  were  picked  up 
by  a  French  schooner.  The  schooner  afterwards 
fell  in  with  a  British  steam- vessel, and  the  persons 
who  had  been  picked  up  by  the  schooner  were,  at 
their  own  request,  put  on  board  the  steam-vessel, 
and  were  carried  by  her  into  an  English  port.  The 
schooner  was  not  within  British  waters  during 
any  portion  of  the  time  when  the  services  were 
rendered  : — Held,  that  the  schooner  had  not 
rendered  services  such  as  to  entitle  her  to  claim 
salvage  reward  by  virtue  of  the  provisions  of 
the  Merchant  Shipping  Act,  1854.  or  the  Ad- 
miralty Court  Act,  1861.  The  Wtllvm  III.,  3 
L.  R.,  Adm.  487  ;  25  L.  T.  386  ;  20  W.  R.  216. 

The  Court  of  Admiralty  has  no  original  juris- 
diction to  award  salvage  for  the  saving  of  life 
only ;  and  the  17  &  18  Vict.  c.  104,  does  not  give 
the  court  jurisdiction  over  salvage  of  life  only 
performed  on  the  high  seas,  at  a  distance  of  more 
than  three  miles  from  the  shores  of  the  United 
Kingdom,  at  least,  if  the  ship  from  which  the 
lives  are  saved  is  a  foreign  ship.  It  is  imma- 
terial to  this  question  that  before  action  the 
j>hip  has  been  brought  by  other  salvors  into  a 
British  port.  The  Johannett,  Lush.  1 82  ;  30  L.  J., 
Adm.  91  ;  3  L.  T.  757.  Sec  25  k  26  Vict.  c.  63, 
s.  59. 

"When  Salvor,  after  towing  Vessel,  abandons 
her  and  saves  Crew.] — When  a  steamship,  having 
taken  in  tow  a  vessel  in  distress,  after  towing 
her  for  some  hours,  on  the  weather  get  ting  worse 
and  the  lives  of  her  crew  becoming  endangered, 
takes  the  crew  out  of  her  and  finally  abandons 
her  in  a  place  where  she  is  afterwards  picked  up 
by  another  vessel  and  taken  into  port,  the 
owners,  master,  and  crew  of  the  steamHhip  are 
entitled  to  salvage  rewani  in  respect  of  the  lives 
BO  saved,  but  not  in  respect  of  ship  and  cargo. 

^fi  JKintracht,  29  L.  T.  851. 


Saving  Boats'  Crew  who  left  SUp  eontrarj 
to  Orders.]  —  A  -steam- vessel  incurred  serious 
damage  by  a  collision,  and  her  master  ordered 
her  boats  to  be  got  out.  Some  of  her  crew,  with- 
out leave  from  the  master,  got  into  one  of  the 
boats  and  rowed  away.  The  boat's  crew  was 
afterwards  picked  up  at  sea,  and  rescued  from  a 
position  of  danger,  by  a  smack.  In  a  salvage 
suit  instituted  on  behalf  of  the  owners  and  crew 
I  of  the  smack  against  the  steamship  : — Held,  that 
they  were  entitled  to  recover  for  the  service 
I  they  had  rendered.  The  Cairn,  4  L.  R.,  Adm. 
184  ;  43  L.  J.,  Adm.  33  ;  30  L.  T.  535  ;  22  W.  R. 
742. 

I  Taking  Shipwreeked  Persons  oif  Island.]— A 
ship  was  wrecked  in  the  Red  Sea  off  an  island 
I  which  was  uninhabited  and  without  water.  A 
.ship  took  the  passengers  and  crew'  on  board 
and  brought  them  to  England: — Held,  that 
\  the  service  was  not  life-salvage.  The  sum  of 
1 200Z.  was  awarded  to  the  ship  for  services. 
!  (\irgo  ex  Woosnng,  44  L.  J.,  Adm.  45  ;  33  L.  T. 
'394. 

There  is  no  salvage  of  life  entitling  a  ship  to 
recover  reward  where  the  ship  takes  off  from  an 
island,  on  a  barbarous  but  inhabited  coast,  a 
j  ship's  crew  and  passengers  who  have  been 
I  wrecked  there,  but  have  been  previously  got 
ashore  in  safety,  and  who,  although  Buffering 
privations  from  scarcity  of  water  and  exposure, 
are  not  in  any  immediate  danger.  lb.  S,  C.  on 
appeal,  1  Adm.  D.  260  ;  35  L.  T.  8  ;  25  W.  R.  1. 

When  Ship  wholly  Lost] — ^When  lives  and 
cargo  have  been  salved  from  a  ship,  but  the  ship 
has  been  totally  lost,  the  owners  of  the  cargo 
are  liable  to  pay  salvage  in  respect  of  the  lives, 
and  the  owners  of  the  lost  ship  are  not  liable  to 
contribute  to  such  payment.  Cargo  ex  Sar- 
pedon,  3  Adm.  D.  28  ;  37  L.  T.  505  ;  26  W.  R.  374, 

Award  only  allowed  out  of  res  salved.]  — 
Life  salvage  awards  can  only  be  made  out  of  the 
res  salved,  and  not  against  owners  of  a  ship  per- 
sonally.   Ih, 

Validity  of  Agreement.] — A  steamship 

was  requested  by  another  steamship  in  distress 
to  stand  by  her.  An  agreement  was  accordingly 
made  between  the  two  masters  for  a  fixed  sum 
that  the  sound  vessel  would  remain  by  the 
damaged  one  until  she  was  in  a  safe  position 
to  get  to  port.  The  sound  vessel  remained  by 
the  damaged  one  until  the  latter  was  about  to 
sink,  when  she  took  her  crew  on  board,  and  the 
damaged  steamer  immediately  afterwards  sank. 
The  owners,  master,  and  crew  of  the  salving  ship 
brought  an  action  for  life  salvage  : — ^Held,  that 
as  no  res  was  saved  the  action  would  not  lie 
either  as  a  salvage  action  simply  or  on  the  agree- 
mcnt.  The  JRenpor,  8  Adm.  D.  115;  52  L.  J., 
Adm.  49  ;  48  L.  T.  887  :  31  W.  R.  640— C.  A. 

Claim  against  Speoie  subsequently  Saved  by 
Divers.] — A  German  steamship  was  wrecked  in 
British  waters,  and  the  lives  of  ten  passengers 
and  some  of  her  crew  were  saved  by  certain 
boats.  Subsequently,  divers  employed  by  the 
owners  of  cargo  in  the  steamship  succeeded  in 
recovering  from  the  wreck  a  large  amount  of 
specie.  A  cause  of  salvage  was  instituted  on 
behalf  of  the  owners,  masters  and  crews  of  the 
boats  agninst  the  owners  of  the  specie : — Held* 
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that  the  plaintifiEs  were  entitled  to  be  paid  salvage 
remuneration  out  of  the  proceeds  of  the  specie. 
Cargo  ex  Schiller,  2  Adm.  D.  146  ;  36  L.  T.  714 
— C.  A.    Affirming  46  L.  J.,  Adm.  9. 

3.  PAETiKS  Entitled. 

Passengers.]  —  Passengers  rendering  services 
to  ship,  where  there  is  a  common  danger,  are  not 
entitled  to  salvage  reward,  TJic  VredCy  Lush.  322 ; 

30  L.  J.,  Adm.  209. 

Passengers  voluntarily  remaining  on  board  a 
vessel  injured  by  a  collision,  and  working  at  the 
pumps,  are  not  entitled  to  salvage.    Ih, 

A  ship  being  in  danger,  and  the  captain  and 
part  of  the  crew  having  made  their  escape,  a 
passenger,  at  the  request  of  the  i-est  of  the  crew, 
took  the  command,  and  brought  the  ship  safe  to 
port.  The  merits  of  the  passenger  in  saving  the 
ship  were  acknowledged  by  the  owner  in  a  letter 
to  one  of  the  underwriters,  wherein  he  expressed 
a  desire  to  make  him  a  compensation : — Held, 
that  the  passenger  was  entitled  to  sue  the  owner 
for  the  salvage.  Neivman  v.  WalterXj  3  B.  &  P. 
612. 

Pilots.] — The  court  will  not  favour  a  claim  for 
salvage  by  the  party  originally  engaged  as  a 
pilot,  but  at  the  same  time,  pilots  are.  not  to  be 
compensated  by  mere  pilotage  remuneration  for 
salvage  services.  The  Jonge  Andrie*,  1  Swabey, 
226,  303  ;  11  Moore,  P.  C.  C.  313.  SeeaUo  ea*es 
ante,  col.  1621. 

Seamen.] — Salvage  service  may  be  performed 
by  the  seamen  of  the  ship  salved  when  an  aban- 
donment of  her  has  put  an  end  to  their  original 
contract.     Tlie  Vrede,  30  L.  J.,  Adm.  209. 

If,  upon  a  ship  being  wrecked,  the  master,  im- 
properly disregarding  the  interests  of  the  owners 
of  ship  and  cargo,  discharges  the  seamen,  the 
di'^charge  is  nevertheless  valid,  unless  the  seamen 
are  proved  to  have  fraudulently  accepted  their 
discharge  ;  and  subsequent  services  rendered  by 
them  to  ship  and  cargo  are  salvage  services.  The 
Warrior,  Lusb.  476  ;  6  L.  T.  133. 

In  order  to  deprive  a  seaman  of  his  right  to 
share  in  salvage,  neitherthe  agreement  for  the 
vessel  to  be  employed  in  salvage  service,  nor  the 
stipulation  that  he  shall  waive  his  claim  for  sal- 
vajre,  need  be  in  writing  to  satisfy  25  &  26  Vict, 
c.  ()3,  s.  18,  but  both  must  be  clearly  proved  by 
those  who  dispute  his  right.  Tlve  Pride  of  Canada, 
B.  wt  L.  208. 

Enforcing  Payment.] — No  action  is  main- 
tainable by  a  seaman  for  liis  share  of  salvage 
awaixled  by  two  justices,  under  17  &  18  Vict. 
c.  104,  8.  460,  and  paid  tothe  owner  of  the  salvor 
vessel.    AtkiMon  v.  Woodhall,  I  H.  &  C.  170 ; 

31  J..  J.,  Ex.  174  ;  8  Jur.,  N.  S.  720  ;  6  L.  T.  361 ; 
10  W.  R.  671. 

The  owner  of  a  vessel,  to  whom  the  aggregate 
amount  of  salvage  had  been  paid,  offered  a  sea- 
man less  than  he  claimed  as  his  share,  which  the 
seaman  refused  : — Held,  no  evidence  of  money 
received  to  the  seaman^s  use,  or  of  an  account 
stated.    lb. 

Mate  remaining  on  Yeisel  abandoned  by  Crew.  ] 

— Two  vessels  came  into  collision  on  the  high  seas. 
One  of  the  vessels  (a  barque)  received  damage, 
and  all  her  crew,  except  her  mate,  escaped  on 
board  the  other  vessel.  The  mate  of  the  barque 
remained  on  board  her,  and  navigated  her  until 


he  obtained  assistance  from  a  steam  vessel.  The 
steam  vessel  then  took  the  barque  in  tow  and 
brought  her  into  port  in  safety,  the  mate  still 
assisting  in  her  navigation  : — Held,  that  in 
awarding  salvage  to  the  owners,  master  and  crew 
of  the  steam  vessel,  the  right  of  the  mate  of  the 
damaged  ship  to  claim  salvage  reward  for  his  ser- 
vices should  be  taken  into  consideration,  and 
that  the  mate,  upon  his  claim  being  brought 
before  the  court,  was  entitled  to  rank  as  a  salvor. 
The  IjC  Jonict,  3  L.  R.,  Adm.  566 ;  41  L.  J.,  Adm. 
95  ;  27  L.  T.  387  ;  21  W.  R.  83. 

Masters.] — Where  the  master  undertakes  the 
responsibility  of  deviating  from  his  course,  and 
so  imperilling  his  insurance,  for  the  purpose  of 
rendering  salvage  service,  he  is  entitled  to  con- 
siderable reward.  The  fact  that  a  considerable 
sum  has  been  awarded  to  the  owners  of  the  salving 
vessel,  does  not  diminish  the  amount  to  which 
the  master  and  crew  are  entitled.  The  Alctheia 
13  W.  R.  279. 

The  steamer  Thetis,  while  on  a  voyage  from 
Marseilles  to  London,  fell  in  with  the  Sardis. 
which  had  been  disabled  by  an  accident  to  her 
machinery.  The  master  of  the  Thetis  agi'ccd  to 
tow  the  Sardis  to  port  for  a  sum  agi-eed  on.  In 
endeavouring  to  do  so  the  Thetis  negligently 
came  into  collision  with  the  Sardis  and  sunk  her. 
The  policy  upon  the  Thetis  and  her  bills  of  lading 
provided  that  she  might  assist  and  tow  vessels 
in  all  situations.  The  master  of  the  Thetis  had 
never  received  any  instructions  from  the  owners 
as  to  performing  salvage  services  : — Held,  that 
the  master  of  the  Thetis  was  acting  within  the 
scope  of  his  general  authority  as '  master  in  en- 
deavouring to  tow  the  Sardis  to  port,  and  that 
the  owners  of  the  Thetis  were  consequently 
liable  for  the  damage  caused  by  his  negligence 
in  so  doing.  TJic  Thcti»,  2  L.  R.,  Adm.  365  ;  38 
L.  J.,  Adm.  42. 

Scmble,  that  even  if  there  had  been  no  clause 
in  the  policy  of  insurance  or  bills  of  lading  as  to 
salvage  services,  the  master  would  neverthelees 
have  been  acting  within  his  general  authority  as 
master  in  rendering  salvage  services  to  the  Sartlis. 
/ft. 

Receiving  whole  Salvage — ^Remedy  of 

Owner.] — A  master  receiving,  under  an  award, 
salvage  money  from  the  owners  of  property  to 
which  he,  the  ship  and  crew,  have  rendered 
salvage  services,  is  not  bound  to  hand  over  to  his 
owner  the  portion  he  bond  fide  conceives  to  be 
his  own  proper  share  ;  the  remedy  of  the  owner 
is  to  apply  to  the  court  under  s.  498  for  a  dis- 
tribution of  salvage.  The  Princess  Helena,  Lush. 
190  ;  30  L.  J.,  Adm.  137  ;  4  L.  T.  869. 

An  owner  of  a  ship  i-ef  used  to  pay  wages  due 
to  a  master  for  a  voyage,  unless  credit^  with 
salvage  money  received  by  the  master  under  an 
award,  and  kept  by  him  for  his  own  share  ;  the 
master  refusing  to  account  for  a  subsequent 
voyage,  except  on  condition  of  a  settlement  for 
the  former  voyage,  without  reference  to  the 
salvage  money  : — Held,  that  the  payment  of 
wages  was  improperly  withheld,  and  that  the 
master  was  entitl^  to  ten  days'  double  pay.   lb. 

Where  an  owner  thinks  that  a  proper  share  of 
the  salvage  reward  has  not  been  paid  to  him,  his 
proper  course  is  to  bring  the  share  so  pnid  to  him 
into  court,  to  pray  for  a  monition  to  the  niastcr 
to  do  the  same,  and  to  apply  for  an  order  of  dis- 
tribution,    lb. 
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Ship  Agents.] — ^Where  ship  agents  render  ex- 
traordinary services  in  saving  property,  the  court 
will,  under  particular  circumstances,  allow  a 
claim  as  agent  and  a  claim  as  salvor  to  be  united 
and  combined.  Cargo  ex  Honor y  1  L.  R.,  Adm. 
87  ;  36  L.  J.,  Adm.  113  ;  12  Jur.,  N.  S.  773;  15 
W.  R.  10. 

Charterer  or  Owner.] — By  agreement  between 
the  owner  of  a  steamer  and  C,  be  agreed  to 
charter  tbe  steamer  for  the  purpose  of  running 
between  certain  named  ports,  and  to  pay  a  sum 
weekly  for  the  use  of  the  steamer  until  the 
agreement  was  determined  in  manner  therein 
provided.  The  agreement  provided  that  C. 
should  pay  all  expenses  of  the  crew  and  other 
expenses  incidental  to  the  running  of  the  steamer, 
excepting  only  marine  insurance,  which  was  to 
be  defrayed  by  the  owner ;  that  the  steamer 
should  be  delivered  up  by  G.  on  the  termination 
of  the  agreement  in  as  good  condition  as  at  the 
time  of  making  the  agreement,  reasonable  wear 
and  tear  excepted  ;  that  the  master  should  not, 
except  in  the  event  of  his  misconduct,  be  romoved 
by  C.  without  consent  of  the  owner.  The 
steamer,  while  running  under  this  agreement, 
fell  in  with  a  disabled  vessel  and  towed  her  into 
safety  : — Held,  that  C.  was  entitled  to  salvage 
reward,  in  respect  of  the  service  rendered  by  the 
steamer,  and  tnat  the  owner  ^-as  not  entitled  to 
salvage  reward.  Hie  Scout ^  3  L.  R.,  Adm.  512  ; 
41  L.  J.,  Adm.  42  ;  26  L.  T.  371  ;  20  W.  R.  617. 

The  charterers  of  a  vessel  are  not,  except  under 
very  special  circumstances,  entitled  to  the 
salvage  earned  by  that  vessel.  TIw  Al/en^ 
Swabcy,  189.  * 

The  owners  rendering  salvage  services,  being 
also  the  charterers  of  the  vessel  receiving  the  ser- 
vices, aro  not  thereby  debarred  from  claiming 
salvage  reward,  unless  the  effect  of  the  charter- 
party  has  been  to  divest  the  owners  of  the  posses- 
sion and  control  of  the  salved  vessel,  and  to 
transfer  the  same  for  the  time  to  the  charterers. 
The  Collier,  1  L.  R.,  Adm.  83  ;  12  Jur.N.  S.,789. 

The  claim  of  an  owner  to  a  share  in  a  salvage 
reward  beyond  compensation  for  damage  incurred 
by  his  vessel,  is  of  a  feeble  character,  and  he  has 
no  clum  to  the  custody  of  such  money.  7!^' 
Princess  Ifelena^  Lush.  190  ;  30  L.  J.,  Adm.  137  ; 
4  L.  T.  869. 

Fart  Owners.] — When  apart  owner  has  an  in- 
terest in  the  vessel  salved,  his  co-owners  and  the 
master  and  the  crew  of  the  salving  vessel  may  sue 
for  salvage  ;  the  sum  to  which  they  are  entitled 
being  computed  by  deducting,  from  the  value  of 
the  entire  service,  the  share  which  would  have 
been  due  to  such  part  owner,  if  he  could  have 
joined.     Tli^  Caroline^  Lush.  334  ;  5  L.  T.  89. 

Lords  of  Manors.] — A  lord  of  a  manor  is  not 
entitled  to  salvage  for  taking,  against  the  consent 
of  the  owner,  and  preserving  parts  of  a  ship  thrown 
on  his  manor,  when  the  servants  of  tbe  owner  are 
there  to  take  care  of  it  for  him.  Sutton  v.  Buck, 
2  Taunt.  302. 

Beaehmen.] — Two  fishing  smacks  fell  in  with 
a  derelict  vessel,  aboat  seventy  miles  from  the 
English  coast,  and  took  her  in  tow  after  gixiat 
risk,  and  two  days  afterwards  brought  her  close 
to  Yarmouth,  when  the  smacksmen,  to  expedite 
the  completion  of  the  salvage,  engaged  a  steam- 
'^ig  to  take  her  in  tow,  but  through  the  mistake 


or  misconduct  of  those  on  boanl  the  tug  the  vessel 
got  aground,  whereupon  the  tug  left  the  smacks- 
men,  went  in  search  of  assistance,  and,  m  their 
temporary  absence,  a  number  of  beaehmen  took 
possession  of  the  vessel  and  brought  her  safely 
into  harbour.  The  Admiralty  court  held,  that 
owing  to  the  misconduct  of  the  tug  the  smacks- 
men's  efforts,  however  meritorious,  did  not  suc- 
cessfully salve  the  vessel,  and  that  they  were  not 
entitled  to  share  in  the  salvage,  and  decreed 
salvage  to  the  beaehmen  only.  Upon  appeal,  the 
judgment  was  reversed,  and  a  liberal  salvage 
allowed  to  the  smacksmen .  Tlic  A  tlas,  1 5  Moore, 
P.  C.  C.  329  ;  31  L.  J.,  Adm.  210  ;  8  Jur.,  N.  S. 
763  ;  18  W.  R.  860. 

Steamers.]  —  Steam  vessels  are  important 
agents  in  salvage  services,  and  their  owners  will 
b?  adequately  rewarded.  The  Spirit  of  the  Age, 
Swabey,  286. 

The  capability  of  steamers  to  perform  services 
with  greater  rapidity  and  certainty  entitles  them 
as  salvors  to  a  higher  scale  of  reward.  The  Otto 
Hermann,  33  L.  J.,  Adm.  189.  See  also  The 
Palmyra,  26  L.  T.  884. 

Where  Collision.] — A  collision  occurred  be- 
tween two  vessels,  A.  and  B.  A.  was  in  tow  of 
a  steam-ttlg ;  the  tug  afterwards  rendered  assist- 
ance to  B.  B.  was  found  solely  to  blame  for  the 
collision  : — Held,  that  the  tug's  right  of  salvage 
remuneration  was  not  affected  by  25  &  26  Vict, 
c.  63,  s.  33,  which  makes  it  the  duty  of  ships 
mutually  to  assist  each  other  after  a  collision. 
The  Hannibal  ▼.  Tlic  Queen ,  2  L.  R.,  Adm.  53  ; 
37  L.  J.,  Adm.  12. 

The  26  &  26  Vict.  c.  63,  s.  33,  does  not  debar 
the  innocent  sufferer  in  a  collision  from  salvage 
reward  for  services  subsequently  rendered  to  the 
other  party  to  the  collision.  The  Ettriever  v. 
The  Queen,  17  L.  T.  329. 

The  case  of  a  towing  ship  is  not  a  casus 
omissus  from  the  statute.  The  tug  of  the  vessel 
declared  not  to  blame  in  a  collision,  rendered 
salvage  services  to  the  wrongdoer  : — Held,  that 
this^section  did  not  affect  tbe  right  of  the  tug  to 
salvage  reward.    2  b. 

Vessel  rendering  Servioes  necessary.]  —  A 
vessel  rendering  assistance  to  another  which  she 
has  injured  in  collision  cannot  claim  salvage 
reward  if  the  collision  takes  place  by  her  de- 
fault. Tfie  Glengabcr,  3  L.  R.,  Adm.  534  ;  41 
L.  J.,  Adm.  84 ;  27  L.  T.  386  ;  21  W.  R.  168. 

The  owners,  master,  and  crew  of  a  vessel 
which  renders  assistance  to  a  vessel  injured  by 
collision  are  not  deprived  of  their  right  to  salvage 
rewaxd  by  the  fact  that  some  of  the  owners  are 
also  owners  of  another  vessel  by  whose  miscon- 
duct the  collision  takes  place.    lb, 

A  vessel  rendering  salvage  assistance  is  not 
deprived  of  her  right  to  reward  by  the  fact  that 
she  is  employed  by  a  vessel  whose  misconduct 
renders  her  employment  necessar}'.    lb, 

A  collision  occurred  between  two  vessels. 
Both  were  found  to  blame.  A  cause  of  salvage 
was  instituted  by  the  master  and  crew  of  one  of 
the  vessels  for  having  saved  a  quantity  of  specie 
laden  on  board  the  other  vessel : — Held,  that  the 
salvors  were  not  entitled  to  reward  for  saving 
property  which  they  had  by  their  own  wrongful 
acts  contributed  to  place  in  joopardv.  Cargo  ex 
Caj)dla,  1  L.  R.,  Adm.  356  ;  16  L.  T.  800. 

A  tug  under  a  contract  to  tow,  which  by  mis- 
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conduct  or  negligence  or  want  of  reasonable 
equipments,  occasions  or  materially  causes  dan- 
ger to  the  ship  in  tow,  is  not  entitled  to  salyage 
reward  for  rescuing  the  ship  from  such  danger. 
The  Minnehaha,  Lush.  335 ;  15  Moore,  P.  G.  C. 
133 ;  30  L.  J.,  Adm.  211 ;  7  Jur.,  N.  S.  1257 ; 
4  L.  T.  810 ;  9  W.  R.  925. 

A  tug  agreed  to  tow  a  ship  from  Liverpool 
round  the  Skerries  for  a  fix^  sum.  The  tug 
negligently  towed  the  ship  in  bad  weather  too 
near  a  lee  shore,  and  the  weather  becoming 
worse,  the  hawser  parted,  and  the  ship  being  in 
a  position  of  danger  was  compelled  to  let  go  her 
anchors  to  ayoid  being  driyen  on  shore.  From 
this  position  she  was  rescued  by  the  tug  after  being 
compelled  to  slip  her  anchors  and  chains,  which 
were  lost : — Held,  that  the  tug  was  not  entitled 
to  claim  salvage  remuneration,  and  that  her 
owners  were  liable  to  pay  for  her  anchors  and 
chains.  The  Robert  Diron,  5  Adm.  D.  54 ;  42 
L.  T.  334  ;  28  W.  B.  716— C.  A. 

Haniling  over  to  Person  Cauiing  Injury.] 

— Salvors  having  brought  a  vessel  in  distress  to 
a  situation  of  safety  from  ordinary  peril,  but  not 
to  anchor,  and  having  given  up  the  charge  to  a 
licensed  pilot,  are  not  prejudiced  as  to  their 
claim  by  injury  subsequently  happening  to  the 
ship  from  the  negligence  of  such  pilot.  The 
Bomartwnd,  Lush.  77. 

When  SalYor  does  Damage  to  the  Vessel  in 
Distress.] — ^A  screw  steamer  fell  in  with  a 
disabled  barque  in  the  English  Channel,  and  in 
answer  to  signals  of  distress  approached  her  to 
render  assis^ce.  In  rendering  salvage  services 
to  the  barque  damage  was  caused  to  that  vessel 
by  the  negligent  navigation  of  the  screw  st«amer, 
the  two  vessels  coming  into  collision  on  three 
occasions.  To  recover  for  the  damages  sustained 
in  these  collisions,  the  owners  of  the  barque  pro- 
moted a  cause  of  damage  against  the  steamer, 
and  subsequently  an  action  for  the  recoveiy  of 
salyage  remuneration  was  brought  by  the  owners 
of  the  steamer  against  the  barque.  On  the  two 
causes  coming  on  to  be  heard  together : — Held, 
that  the  owners  of  the  barque  were  entitled  to 
recover  in  the  damage  cause,  and  that  the  owners 
of  the  steamer  were  entitled  to  recover  in  the 
salvage  cause.  The  C,  S,  Butler,  The  Baltic, 
4  L.  R.,  Adm.  178  ;  43  L.  J.,  Adm.  17  ;  30  L.  T. 
476 ;  22  W,  B.  752. 

A  salvor  whose  ship  succeeds  in  bringing 
an  injured  ship  into  safety,  but  in  so  doing  in- 
flicts damage  upon  her  by  coming  into  collision 
through  negligence  and  want  of  proper  naviga- 
tion, which  is  gross  but  not  wilful,  is  not  thereby 
deprived  of  his  right  to  a  reward  which  has  been 
agreed  upon  between  the  masters  of  the  respec-. 
tive  vessels.    lb. 

Ship  belonging  to  or  hired  by  OoYemment.] — 
A  transport  ship,  hired  by  government,  and  per- 
forming by  orders  of  the  officer  of  a  Queen's 
ship,  salvage  services  not  within  the  terms  of  the 
charterparty,  is  entitled  to  a  share  of  the  amount 
awarded  as  salvage.  The  Nile,  4  L.  B.,  Adm. 
449  ;  44  L.  J.,  Adm.  38  ;  33  L.  T.  66. 

A  ship  belonging  to  the  Bombay  Government 
with  a  hired  commander  and  crew  is,  with  respect 
to  the  provisions  of  the  Merchant  Shipping  Act, 
1854,  8.  484,  in  the  same  position  as  a  Queen's 
ship  with  commissioned  officers.  Cargo  ex 
Woosung,  infra, 

VOL,  VI. 


Officer  and   Crew]. — ^An   officer  of   a 

Queen's  ship,  by  whose  orders  some  of  his  crew 
and  a  transport  ship  effected  salvage,  is  entitled 
to  a  share  of  the  salvage  awarded.    lb. 

The  commander  and  crew  of  a  Queen's  ship 
have  the  same  rights  to  remuneration  for  salvage 
as  the  master  and  crew  of  a  merchant  ship. 
Cargo  ex  Woogung,  1  Adm.  D.  260 ;  35  L.  T.  8  ; 
25  W.  B.  1.     Beversing  44  L.  J.,  Adm.  45. 

The  commander  of  a  Queen's  ship,  sent  to 
render  help  to  a  wrecked  ship,  cannot  impose 
terms  and  refuse  to  give  salvage  services  unless 
those  terms  are  accepted.    lb. 

Officers  and  crews  of  the  Queen's  ships  are 
entitled  to  salvage  rewards,  though  the  fact  that 
their  own  property  is  not  risked  in  such  services 
will  be  taken  into  consideration.  The  Earl  of 
Eglirvton,  Swabey,  7. 

A  larger  proportion  will  be  given  where  the 
property  salved  is  of  great  value.    lb. 

Officers  and  crews  of  her  Majesty's  ships,  on 
receiving  the  consent  of  the  Admiralty,  as  re- 
quired by  17  &  18  Vict.  c.  104,  s.  485,  may 
recover  salvage  from  the  owners  of  ship  and 
cargo  for  services  rendered  thereto,  and  for  sal- 
vage services  rendered  to  passengers  belonging 
to  the  ship.    The  Alma,  Lush.  378. 

Board  of  Trade's  Yessels.]  —  The  Board  of 
Trade,  as  owners  of  a  steam-tug  and  lifeboat  be- 
longing to  Bamsgate  harbour,  may  sue  for  an 
award  of  salvage  in  respect  of  service  rendered 
by  the  steam-tug  and  lifeboat.  The  Cybcle,  3 
Adm.  D.  8  ;  47  L.  J.,  Adm.  86  ;  37  L.  T.  773 ;  26 
W.  B.  345— C.  A. 


4.  Amount  Awabdable,  Appobtionment, 
Deductions,  and  Contribution. 

a.  Principles  on  whioh  Award  made. 

Short  Timo  Occupied  inSendering  Serviee.] — 
Where  salvage  services  are  render^  by  steam- 
ships, the  amount  of  salvage  which  the  court 
will  award  is  not  necessarily  affected  by  the  fa^t 
of  the  services  performed  occupying  only  a  short 
time.  Tluj  Northumberland  v.  The  Andalnsia 
12  L.  T.  584. 

Hot  AiMised  on  Quantum  memit  Prineiple.] 

— Salvage  expenses  are  not  assessed  upon  the 
quantum  meruit  principle,  but  on  the  general 
principle  of  maritime  law,  rewarding  persons 
who  by  great,  and  perhaps  dangerous,  exertions 
bring  in  a  ship,  for  which  exertions,  if  not  suc- 
cesshil,  nothing  would  have  been  paid.  Aitchi- 
9on  V.  Lohre,  4  App.  Cas.  755  ;  49  L.  J.,  Q.  B. 
123 ;  41  L.  T;  323  ;  28  W.  B,  1..  See  also  Bird 
V.  Oibb,  The  Be  Bay,  infra. 

Although  the  quantum  of  remuneration  to 
salvors  is  to  some  extent  to  be  affected  by  the 
value  of  the  property  salved,  it  must  not  be 
raised  to  an  amount  altogether  out  of  propor- 
tion to  the  services  actually  rendered.  The 
AnUrique,  6  L.  B.,  P.  C.  468  ;  31  L,  T.  864  ;  23 
W.  R.  488. 

Insnffloieney — Great  Danger  incurred  by 
Salvon.] — Salvage  services  of  a  highly  merito- 
rious character  having  been  performed  by  salvors, 
in  saving  the  lives  of  the  crew,  and  the  ship  and 
cargo  having  been  valued  at  46,000?.,  the  Admi- 
ralty Court  awarded  1,0002.  as  salva^  for  such 
services :— Held,  that  the  sum  was  insufficient, 
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and  the  remuneration  increased  to  2,O0OZ.,  in 
consideration  of  the  great  danger  the  salvors  in- 
carred,  and  of  the  fact  of  the  saving  of  lives, 
and  the  value  of  the  ship  and  cargo.  TJie  Glen- 
duror,  Arnold  v.  Coir/>,  3  L.  R.,  P.  C.  589 ;  24 
L.  T.  499. 

Consideration  of  Bisk.] — In  awarding  the 
amount  for  salvage  services  well  performS,  the 
court  holds  the  shortness  of  the  duration  of  such 
services  as  an  element  of  meritoriousness ;  and 
where  the  amount  of  property  salved  is  very 
large,  the  court  will  not  take  advantage  of  the 
extent  of  such  amount  further  than  to  give  a 
liberal  reward,  according  to  the  meritorious- 
ness of  the  services  actually  performed.  The 
United  Kingdom  v.  The  &yrian,  14  L.  T.  833. 

In  estimating  the  value  of  salvage  services, 
circumstances,  among  others,  to  be  considered 
by  the  court  are,  the  degree  of  danger  to  which 
the  vessel  was  exposed,  and  from  which  she  was 
rescued  by  the  salvors,  the  mode  in  which  the 
services  of  the  salvors  were  applied,  and  the  risk 
incun^  by  the  salvors  in  rendering  those  ser- 
vices. The  Chetahy  2  L.  B.,  P.  C.  205  ;  38  L.  J., 
Adm.  1  ;  19  L.  T.  621. 

In  estimating  salvage  reward  to  the  owners  of 
the  salving  vessel,,  the  circumstances  that  the 
salving  vessel  deviating  from  her  course  might 
have  Yitiat(Kl  the  insurance,  the  possibility  of 
being  answerable  to  the  owners  of  the  caigo  for 
such  deviation,  and  the  exposure  to  danger  of 
the  salving  ship,  in  rendering  salvage  services, 
are  elements  to  be  taken  into  consideration. 
The  Sir  Ralph  Abercrombie,  1  L.  B.,  P.  C.  454 ; 
4  Moore,  P.  C.  C,  N.  S.  374. 

Where  no  special  risk  has  been  incurred  by 
the  salvors,  salvage  reward  is  allotted  upon  a 
calculation  of  a  &ir  remuneration  for  time  and 
trouble  to  the  owners  of  the  salving  vessel  and 
to  each  hand  engaged.  The  Otto  Uermann^  33 
L.  J.,  Adm.  189. 

Where  there  is  danger  to  the  salvors,  the  risk 
of  life  receives  the  greatest  remuneration.    Ih, 

A  lower  scale  of  remuneration  is  given  where 
the  vessel  salved  is  not  one  of  present  danger, 
but  a  case  of  urgency.    Ih, 

The  lowest  where,  a  vessel  being  disabled  from 
proceeding,  as  in  the  case  of  a  steam  vessel  in 
want  of  fuel,  there  is  a  possible  contingency  of 
serious  consequences.    lo. 

In  all  cases,  the  value  of  the  vessel  salving  is 
regurded,  and  to  whatever  remuneration  is  given 
must  be  added  a  sum  to  meet  any  damage  she 
sustains.    lb. 

Where  Life  Salvage.] — See  anti'j  col.  1G2C. 

£fB»ct  of  Mistake  or  lEisoonduet.]— >Vherc  sal- 
vage is  finally  effected,  those  who  meritoriously 
contribute  to  that  result  are  entitled  to  a  share 
in  the  reward,  although  the  part  taken  by  them 
would  not  of  itself  have  produced  the  result. 
The  Atlas,  15  Moore,  P.  C.  C.  329  ;  31  L.  J., 
Adm.  210;  8  Jur.,  N.  8.  753  ;  10  W.  B.  850. 
See  Tlie  Rosalind^  12  L.  T.  553. 

If  success  is  finally  obtained,  no  mere  mistake 
or  error  of  judgment  in  the  manner  of  procuring 
it,  nor  misconduct  short  of  that  which  is  wilful 
and  may  be  considered  criminal  on  the  part  of 
the  salvors  (which  must  be  proved  by  those  who 
impute  it),  wnll  work  an  entire  forfeiture  of  the 
salvage.    lb,  i 

Mistake  or  misconduct,  other  than  criminal, 


which  diminishes  the  value  of  the  property 
salved,  or  occasions  expense  to  the  owners,  is 
properly  to  be  considered  in  the  amount  of  com- 
pensation to  be  awarded.    lb. 

Salvors  may  forfeit,  partiftUy  or  totally,  by 
various  degrees  of  misconduct,  their  right  to 
salvage  reward ;  but  the  evidence  to  establish 
their  misconduct  must  be  conclusive.  Thfi 
Charles  Adolvhe,  Swabey,  153. 

Violent  and  overbearing  conduct  on  the  part 
of  salvors,  although  it  may  not  amount  to  such 
wilful  misconduct  as  to  cause  an  entire  forfeiture 
of  salvage  reward,  will  yet  operate  to  induce  the 
court  to  diminish  the  amount  of  the  reward. 
The  Marie,  7  Adm.  D.  203  ;  47  L.  T.  737  ;  5  Asp. 
M.  C.  27. 

The  master  and  crew  of  the  Y.,  a  vessel  in  dis- 
tress, got  on  board  the  K.,  a  steamer  standing  by 
her.  The  mate  and  two  of  the  crew  of  the  IBu 
afterwards  went  on  board  the  Y.  but  refused  to 
take  her  master  back  with  them.  The  mate 
subsequently  also  refused  the  services  of  a  steam- 
tug,  and  finally  having  from  want  of  local  know- 
lc<^e  anchored  the  Y.  in  an  insecure  place,  she 
began  to  drift,  was  forsaken  by  the  salvors,  and 
sank.  She  was  subsequently  raised  by  her 
owners  at  considerable  expense.  In  an  action 
for  salvage  the  owners  of  the  Y.  denied  that 
a  rew^ard  was  due,  and  counter-claimed  for 
damages: — Held,  that  the  mate  was  gnilty  of 
misconduct  in  refusing  to  take  the  master  of  the 
Y.  on  board  of  her,  and  to  engage  the  services  of 
the  tug ;  but  that  if  the  Y.  had  been  ultimately 
saved  such  misconduct  would  have  worked  a 
partial  forfeiture  of  the  reward  only.  The  Faa* 
Tean,  8  Adm.  D.  147  ;  52  L.  J.,  Adm.  67 ;  49  L.  T. 
186  ;  31  W.  B.  950. 

Held,  further,  that  as  the  loss  arising  from  the 
misconduct  of  the  salvors  was  probably  equal  to 
that  from  which  the  Y.  was  first  rescued,  no 
salvage  reward  was  due.  Ck>unter-claim  for 
damages  dismissed.    lb. 

Where  a  wreck  had  been  greatly  damaged  by 
the  erroneous  conduct  of  the  salvors  in  their 
treatment  of  it,  the  court  awarded  them  a  smaller 
sum,  deducting  from  the  reward  which  it  would 
have  otherwise  held  that  they  had  earned,  a 
certain  amount  as  compensation  for  the  additional 
damage  thus  done  to  ute  property,  and  tiie  court 
proportioned  the  amount  that  it  deducted  to  the 
want  of  skill  shewn.  Tfie  Magdalen,  31  L.  J., 
Adm.  22  ;  5  L.  T.  807. 

A  derelict  ship  was  fallen  in  with  by  a  steamer, 
and  towed  to  Bridlington  Bay,  but  received  con- 
siderable damage  by  taking  the  ground  as  she 
was  going  into  the  harbour : — Held,  that  the 
salvors  w^crc  wrong  in  attempting  to  carrv  a 
vessel  of  such  size  into  the  harbour,  and  that 
something  must  be  deducted  on  that  score  from 
the  salvage  they  would  otherwise  have  received. 
The  Gerla,  Swabey,  230. 

Damage  to  Salvor.]— If  a  vessel  rendering 
salvage  services  is  damaged  without  negligence 
on  her  own  part,  she  is  entitled  to  recover  the 
damage  and  demurrage  during  repairs  from  the 
salved  vessel.     The  Mud  Hopper,  40  L.  T.  462. 

Where  the  salvors'  vessel  is  injured  or  lost 
whilst  engaged  in  the  salvage  service,  the  pre- 
sumption is  that  the  injury  or  loss  was  cansed 
by  the  necessities  of  the  service,  and  the  burden 
of  proof  is  on  the  parties  alleging  that  the  loss 
was  caused  by  the  default  of  the  salvois,  Thi' 
Thomas  Blyth,  Lush,  16. 
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Where  the  property  saved  is  ample,  losses 
voluntarily  incurred  by  the  salvor  should  be 
transferred  to  the  owner  of  the  property  saved, 
and  in  addition  the  salvor  should  receive  a  com- 
pensation for  his  exertions  and  for  the  risk  he 
runs  of  not  receiving  any  compensation  in  the 
event  of  his  services  proving  ineffectual.  Bird 
▼.  Gibh,  The  Be  Bay,  8  App.  Cas.  559  ;  62 
L.  J.,  P.  C.  67  ;  49  L.  T.  4U-P.  C. 

The  losses  should  be  ascertained  with  precision 
where  practicable,  but  in  that  case  the  salvage 
remuneration  added  thereto  should  be  fixed  on  a 
more  moderate  scale  than  where  the  losses  can- 
not be  fixed  with  precision.    lb, 

Evidenee — Loss  of  Samings  by  and  Damage 
to  Salvage  Ship.] — In  an  action  for  salvage, 
evidence  of  the  loss  of  earnings  by  and  of  the 
costs  of  repairing  damage  done  to  the  salving 
vessel  in  consequence  of  rendering  salvage  ser- 
vices is  admissible.  But  these  sums  are  to  be 
regarded  as  elements  for  consideration  in  esti- 
mating the  amount  of  the  salvage  reward,  but 
are  not  to  be  considered  as  fixed  amounts  to  be 
awarded  to  the  salvors  in  respect  of  these 
matters.  The  Sunnmde,  8  Adm.  D.  187 ;  62  L.  J., 
Adm.  76  ;  49  L.  T.  401 ;  31  W.  R.  859. 

Loss  of  Information  leading  to  Profitable 
Employment.] — ^A  paragraph  in  a  statement  of 
claim  for  salvage,  stating  that  by  rendering  the 
salvage  service  the  salving  vessel  had  been  pre- 
vented from  obtaining  information  which  would 
have  resulted  in  profitable  employment,  ordered 
to  be  struck  out,  as  relating  to  matters  which 
the  court  could  not  take  into  consideration  in 
estimating  the  value  of  the  services.  The  Cybele, 
2  Adm.  D.  224  ;  47  L.  J.,  Adm,  13  ;  37  L.  T.  165  ; 
26  W.  R.  830  ;  8,  a,  on  appeal,  3  Adm.  D.  8  ;  47 
L.  J.,  Adm.  86  ;  37  L.  T.  773  ;  26  W.  R.  346. 

b.  Amotint  and  Proportion  generally. 

Hot  more  than  a  Moiety.] — In  no  instance, 
however  meritorious  the  service  performed,  does 
the  Court  of  Admiralty  in  England  decree  more 
than  a  moiety  for  salvage.  The  Inca^  12  Moore, 
P.  C.  C.  189  ;  Swabey,370.  But  see  The  BMche, 
and  other  cases,  pott^  col.  1639. 

Value,  how  Calcnlated.] — Salvors  are  entitled 
upon  a  value  calcnlatea  at  the  place  where 
their  services  terminated.  The  Xorma,  Lush. 
124  ;  5  L.  T.  340. 

The  value  of  freight  salved  is  to  be  reckoned 
pro  rat&  itineris  peracti,  and  the  other  equities 
of  the  case.    Ih, 

A  ship  bound  from  Honduras  to  England  was 
disabled  on  the  voyage,  and  towed  into  Bermuda, 
where  expenses  nearly  equal  to  the  whole  freight 
were  incurred  to  rent ;  the  voyage  home  was 
afterwards  completed,  and  the  cargo  delivered. 
The  court  allowed  salvage  upon  one-half  of  the 
total  gross  freight.    lb, 

Transhipment.] — Rule    for   estimating 

value  where  the  salvage  concluded  at  one  port, 
and  the  cargo  was  transhipped  and  brought  to 
another,  and  there  sold ;  the  salvors  are  only 
entitled  to  salvage  on  the  value  at  the  port  where 
their  services  concluded.  The  George  Dean, 
Swabey,  290. 

Snit  entered   againit   Vessel   alone.]— Her 


Majesty's  steamship  Leopard  rendered  a  salvage 
service  to  an  English  vessel  then  in  the  service  of 
the  French  government,  and  laden  with  a  valuable 
cargo.  The  suit  was  entered  against  the  vessel 
alone,  her  value  being  4,247Z.  ^e  court,  advert- 
ing to  the  difiiculty  of  apportioning  salvage 
where  the  caigo  was  not  before  it,  awarded 
600^  on  the  value  of  the  vessel.  The  St,  Mary 
PleasanU,  Swabey,  224. 

Amounts  Awarded.]— A  sum  of  4007.  was  de- 
creed, in  pursuance  of  an  agreement  for  that 
sum,  for  salvage  service  to  ship,  cargo  and 
freight  The  value  of  ship  and  freight  only  were 
then  known.  Afterwards  the  owners  of  the 
cargo  were  proceeded  against,  and  offered  to 
pay  their  proportion  of  the  400/.  upon  the  net 
proceeds  of  cargo : — Held,  in  ascertaining  net 
value  of  the  cargo,  that  2^  per  cent,  discount, 
and  certain  other  items  sworn  to  be  accustomed 
charged,  might  be  deducted,  but  not  a  gratuity 
of  &l,  6s,  to  the  master,  and  that  costs  of  the 
original  proceedings  must  be  borne  by  the 
owners  of  the  cargo  proportionably  with  the 
owners  of  the  ship,  though  the  former  were  not 
before  the  court  when  the  decree  was  made. 
The  Peace,  Swabey,  115. 

A  collier  steamer  of  the  value  of  5,000/.,  bound 
from  Newcastle  to  Seville  with  a  cargo,  fell  in, 
in  the  English  Channel,  with  a  large  American 
ship,  totally  disabled  by  tempest..  A  boat,  at 
great  peril,  was  sent  on  board,  and  the  vessel 
taken  in  tow,  and  brought  safely  into  Portluid. 
The  value  of  the  property  saved  was  62,000/. 
The  court  awarded  to  the  salvors  2,800/.— 1,600/. 
to  the  owners,  600/.  to  the  master,  800/.  to  the 
crew,  and  double  shares  to  the  seamen  who 
boarded  in  the  boat.  The  Saint  Nicholas, 
Lush.  29. 

The  Grenada,  G84  tons  register,  bound  from 
Singapore  to  Liverpool,  with  a  general  cargo,  fell 
in,  when  about  four  days'  sail  from  Chili,  with 
the  barque  Golondrina,  476  tons  register,  laden 
with  a  cargo  of  copper  regulus,  bound  from 
Chanaval,  in  Chili,  for  Swansea,  and  in  distress, 
her  first  and  second  mate  having  deserted  her 
previously  to  her  departure  from  Chanaval,  and 
her  master  having  jumped  overboard  in  a  de- 
ranged state  of  mind  from  drinking.  At  the 
request  of  the  crew  of  the  barque  the  master  of 
the  Grenada  put  on  board  her  his  second  mate, 
who,  after  great  difficulty,  brought  the  barque 
safely  into  Swansea.  The  value  of  the  prop^ty 
saved  amounted  to  26,000/.  The  court  awarded 
to  the  salvors  1,800/.,  1,000/.  to  the  owners,  300/. 
to  the  second  mate,  200/.  to  the  master,  and  300/. 
to  the  crew,  to  be  distributed  according  to  their 
ratings.    H^e  Oolo?idrina,  1  L.  R.,  Adm.  334. 

Salvage  services  were  rendered  by  four 
steamers  ;  one  had  come  into  collision  with  the 
vessel  salved,  and  was  found  to  blame,  and  she 
rendered  the  principal  services.  The  value  of 
the  property  salved  was  22,200/. : — Held,  that 
the  ttiree  vessels  not  to  blame  were  entitled  to 
reward.  And  the  court  awarded  310/.  The 
Glengaber,  3  L.  R.,  Adm.  634  ;  41  L.  J.,  Adm. 
84  ;  27  L.  T.  386  ;  21  W.  R.  168. 

Twenty.five  men,  the  crews  of  four  boats, 
saved  the  lives  of  ten  men,  and  gave  information 
to  a  steamboat,  which  rescued  others.  The  ser- 
vices lasted  about  four  hours,  and  were  attended 
with  much  danger.  Part  of  the  cargo,  of  the 
value  of  40,000/.,  having  been  afterwards  reco- 
vered, the  court  awarded  the  salvors  of  life  600/. 

3  G  2 
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Cargo  ex  Schiller^  1  Adm.  D.  473  ;  46  L.  J.,  Adm. 
9  ;  35  L.  T.  97  ;  S.  C,  on  appeal,  2  Adm.  D.  146  ; 
36  L.  T.  714— C.  A. 

In  a  most  meritorious  case  of  salvage,  where  a 
steamship  which  had  got  aground  on  the  shore 
of  the  Bed  Sea,  ninety-five  miles  from  Suez,  in 
such  a  position  that  \^'ithout  help  she  must  before 
many  hours  had  elapsed  have  been  lost  with  all 
hands  on  board  her,  was  towed  off  the  shore  and 
to  within  a  few  miles  of  Suez  by  another  steam- 
ship, the  court,  on  a  value  of  62,0OOZ.,  awarded 
to  the  salvors  6,000Z.  The  Lancaster ^  8  Adm.  D. 
as  ;  48  L.  T.  679  ;  31  W.  R.  612  ;  5  Asp.  M.  C,  58. 

Excesiive  Claim.] — ^Where  a  steamship,  dis- 
abled by  the  breaking  of  her  crank-shaft,  was 
towed  a  distance  of  about  thirty  miles  without 
danger  or  risk  by  another  steamship  belonging  to 
the  same  owners  as  the  disabled  vessel,  and 
fifteen  of  the  crew  of  the  towing  vessel  instituted 
a  salvage  action  in  the  sum  of  5,000Z.  against  the 
vessel  towed,  and  arrested  the  vessel,  caiigo,  and 
freight  therein,  the  court  held  such  services  to 
be  salvage  services,  but  of  so  slight  a  character 
that  on  a  value  of  105,5002.  it  awarded  15Z.,  and 
ordered  the  salvors  to  pay  all  the  costs  of  the 
action,  expressing  disapprobation  both  at  the 
Institution  of  the  action  in  the  High  Court,  and 
at  the  arrest  of  the  vessel  for  such  an  amount. 
The  Agamemnon,  48  L.  T.  880. 

o.  In  Cfuie  of  Derelicts. 

More  than  Moiety.] — Derelict,  being  sine  spe 
recuperandi,  is  distinguishable  from  salvage  in 
the  amount  awarded.  TJie  Inea,  12  Moore, 
P.  0.  C.  189  ;  Swabey,  370. 

A  moiety  of  the  value  of  the  vessel  and  cargo, 
in  a  case  of  the  salvage  of  a  derelict,  was  for- 
merly the  amount  awarded,  but  the  maritime 
courts  now  give  only  such  amount  as  is  fit  and 
proper  with  reference  to  all  the  circumstances  of 
the  case,  having  regard  especially  to  the  value 
of  the  property  salved.  'The  Scindia,  1  L.  R., 
P.  C.  241  ;  4  Moore,  P.  C.  C,  N.  S.  84. 

A  ship  on  a  voyage  from  Melbourne  to  London 
fell  in  with  a  dei^ict  brigantine  220  miles  to 
the  westward  of  the  Lizard,  in  the  month  of 
February,  and  put  an  officer  and  three  hands  on 
board  her,  who,  under  circumstances  of  great 
difficulty  and  danger,  and  after  much  hardslup, 
brought  her  in  safety  to  Liverpool.  Li  a  salvage 
suit  instituted  on  behalf  of  the  owners,  master 
and  crew  of  the  ship,  the  court,  after  directing 
expenses  incurred  by  the  salvors  to  be  paid  to 
them  out  of  the  proceeds  of  the  salved  property, 
awarded  more  than  a  moiety  of  the  residue  as 
salvage  rewai-d.  The  Rasche,  4  L.  R.,  Adm.  127  : 
42  L.  J.,  Adm.  71  ;  22  W.  R.  240. 

Abandonment  of  Derelict  by  Salvors — Sight 
to  Bemnneration.] — The  barque  K.  fell  in  with 
the  E.,  a  derelict  barque,  in  the  Atlantic,  and 

Eut  five  hands  on  board  of  her,  who  navigated 
er  for  three  days.  The  K.  then  fell  in  witn  the 
barque  R,  and  the  five  hands  on  board  of  the 
E.  were,  at  their  own  request,  taken  on  board 
the  B.  The  B.  then  sent  some  of  her  own  crew 
on  board  the  E.  and  took  her  in  tow,  and  towed 
her  till  the  tow-rope  broke,  when  the  vessels 
parted  company  and  the  hands  on  board  the  E., 
with  the  assistance  of  the  L.,  a  steamship  which 
tliey  afterwards  fell  in  with,  brought  the  E,  into 
Falmouth.    In  suits  instituted  on  behalf  of  the 


masters,  o^^niers,  and  crews  of  the  N.,  the  B..  and 
the  L.,  the  court  held,  that  the  masters,  owners, 
and  crew  of  the  N.  were  not  entitled  to  salrage 
reward,  but  awarded  salvage  to  the  remaining 
plaintiffs.  The  KillceTui,  6  Adm.  D.  193  ;  51  L.  J., 
Adm.  11 ;  45  L.  T.  621  ;  30  W.  R.  339 ;  4  Asp. 
M.  C.  472. 

Amonnt  of  Award.] — The  value  of  the  property 
salved  was  12,663/.,  and  the  total  award  made 
by  the  court  for  salvage  was  4,200/.  Hie  Anna 
Helena  (No.  2),  49  L.  T.  204. 

A  derelict  vessel  was  found  in  the  North. 
Atlantic  Ocean,  800  miles  from  land,  in  a 
seriously  damaged  condition,  and  was  navigated 
into  Queenstown  by  salvors,  who  incurred  great 
risk  and  hardship  in  rendering  the  service.  The 
value  of  the  derelict  was  5,100/.  The  court 
awarded  2,300/.  as  salvage  reward.  The  Craiga, 
5  Adm.  D.  186  ;  29  W.  B.  446. 

Where  a  derelict  vessel  and  cargo  of  the  valne 
of  1,452/.  were  salved  by  a  steamer,  which,  with 
her  cargo,  was  (rf  the  value  of  30,OOiO/.,  the  Vice- 
Admiralty  Court  awarded  300/.  for  salvage : — 
Held,  that,  under  the  circumstances,  that  sum 
was  not  sufficient,  and  the  same  increased  to 
450/.  The  True  Blue.  1  L.  R.,  P.  C.  250  j  4 
Moore,  P.  C.  C,  N.  S.  96. 

Salvors  having  by  meritorious  services,  ren- 
dered at  the  risk  of  their  lives,  salved  a  derelict 
vessel,  her  cargo  and  freight,  valued  together  at 
750/.,  the  court  awarded  360/.  as  salvage  remu- 
neration.   The  Hehe,  4  P.  D.  217. 

A  steamer  laden  with  a  valuable  cargo,  and 
having  passengers  on  board,  fell  in  with  a  dere- 
lict brig  in  the  Bristol  Channel,  and  with  great 
difficulty,  in  spite  of  a  strong  wind  and  heavy 
sea,  succeeded  in  towing  her  into  port.  The 
value  of  the  brig,  together  with  her  cai^  and 
freight,  amounted  to  nearly  2,800/.  The  court 
awarded  900/.  to  the  salvors.  The  Andrina,  3 
L.  R..  Adm.  286  ;  22  L.  T.  488. 

Wrongful  Diiposseenon.] — If  first  salvors 
lawfully  in  possession  of  a  derelict  are  wrong- 
fully dispossessed  by  second  salvors  who  succeed 
in  bringing  the  ship  into  safety,  the  second 
salvors  will  receive  no  benefit  from  the  service 
they  may  render,  but  the  whole  reward  will  go 
to  the  original  salvors.  The  Kathleen,  43  L.  J., 
Adm.  39  ;  31  L.  T.  284. 

Where  a  tug  was  engaged  by  the  crew  of  two 
smacks  to  tow  a  dereUct  into  port,  but  through 
the  mistake  of  the  tug  the  vessel  got  aground, 
whereupon  the  tug  went  in  search  of  assistance 
and  some  beachmen  took  possession  of  the  vessel 
and  brought  her  into  harbour,  a  liberal  salvage 
was  awarded  to  the  smacksmen.  The  Atlas, 
15  Moore,  P.  C.  C.  329  ;  81  L.  J.,  Adm.  210 ;  8 
Jur.,  N.  S.  763  ;  18  W.  R.  850. 

A  derelict  was  found  at  sea  by  salvors,  who 
were  incapable  of  performing  the  attempted 
service,  but  remained  by  the  wreck  until  a 
second  set  of  salvors  came  up,  who  dispossessed 
these  first  and  brought  it  into  port.  The  court 
allotted  to  the  first  set  a  sufficient  sum  to  cover 
the  expenses  to  which  they  had  been  put.  The 
Magdalen,  31  L.  J.,  Adm.  22  ;  5  L.  T.  807, 

d.  Beviewinff  Award  on  Appeal. 

InsTLfficient  Award.]— The  Court  of  Appeal 
will  increase  the  amount  of  a  salvage  awiud,  if 
in  its  opinion,  considering  the  value  of  the  pro- 
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pert  J  salved,  and  of  the  salving  vessel,  the  award 
of  the  court  below  is  insufficient.  The  City  of 
Berlin,  2  Adm.  D.  187  ;  37  L.  T.  307  ;  25  W.  R. 
793— C.  A.    See  also  Tlie  True  Blue,  svpra. 

ExeesslYe  Award.]  —  When  the  Court  of 
Admiralty  had  awarded  an  exceptional  and 
excessive  amount  of  remuneration  solely  from 
regard  to  the  value  of  property  salved,  the  Judi- 
ciflJ  Committee,  notwithstanding  their  general 
rule  of  non-interference  upon  a  question  ol  mere 
discretion,  reduced  the  amount  by  two-fifths. 
The  Amdnque,  6  L.  R.,  P.  C.  468  ;  31  L.  T.  854  : 
23  W.  R.  488. 

.  An  award  of  30,0002.  on  a  value  of  190,0002. 
in  the  case  of  a  derelict  ship  reduced  to  18,000Z. 
on  the  ground  that  the  award  was  out  of  propor- 
tion to  the  services  rendered.    Ib» 

Where  a  judge  had  awarded  3,5002.  for  losses 
and  5,0002.  for  remuneration  (the  property  saved 
being  67,0002.) :— Held,  that  a  total  of  6,0002. 
was  sufficient.  Bird  v.  Gibb,  The  Be  Bay,  8 
App.  Cas.  559 ;  52  L.  J.,  P.  C.  57  ;  49  L.  T.  414. 

The  Court  of  Appeal  is  unwilling"  to  interfere 
with  the  judicial  discretion  in  cases  of  salvage, 
where  the  quantum  awarded  is  alone  the  subject 
of  appeal.  Though  there  is  no  precedent  for  the 
reduction  of  an  amount  awarded,  yet  in  prin- 
ciple there  can  be  no  difference  between  in- 
creasing and  reducing  such  amounts,  both  being 
equally  an  interference  with  judicial  discretion. 
And  the  amount  must  be  reduced  on  appeal 
Vhen  the  sum  awarded  is  exorbitant  or  mani- 
festly excessive.  The  Clietah,  2  L.  R.,  P.  C.  205 ; 
38  L.  J.,  Adm.  1  ;  19  L.  T.  621  ;  17  W.  R.  233  ; 
5  Moore,  P.  C.  C,  N.  S.  278. 

Therefore,  where  the  judge  of  the  Admiralty 
Court,  acting  upon  his  own  unassisted  judgment, 
greatly  overrated  the  value  of  the  services  ren- 
dered by  the  salvors : — Held,  that  the  amount  of 
his  award  must  be  reduced.    lb. 

Deviation  of  Yeuel.]— The  Court  of  Appeal 
will  alter  an  award  of  salvage  made  by  the  court 
below,  where  there  is  reason  to  believe  that  the 
court  below  has  not  taken  into  consideration  the 
circumstance  that  rendering  a  salvage  service  to 
property  alone  constitutes  a  deviation  in  point  of 
law,  however  small  the  deviation  may  be  m  point 
of  fact.     The  Farnley  Ilall,  46  L.  T.  216— C.  A. 

Biicretion.] — In  appeals  &s  to  the  quantum  of 
^alvaf^e  allowed  the  court  will  not  interfere  with 
or  moderate  the  amount  awarded  by  the  Admi- 
ralty Court,  unless  that  amount  was  exorbitant 
or  excessive,  though  the  Court  of  Appeal  may  be 
unable  to  affirm  the  principle  on  which  the 
amount  was  assessed,  or  w^ould  have  awarded  a 
less  amount  than  that  awarded  by  the  Admiralty 
Court.     The  Wobum  Abbey,  21  L.  T.  707— P.  C. 

In  appeals  as  to  the  quantum  awarded,  the 
difference  ought  to  be  very  considerable  (to  the 
extent  of  one-third  at  least),  in  order  to  induce 
the  court  to  interfere  upon  a  question  of  mere 
discretion.  Arnold  v.  Cowie,  The  Olenduror,  3 
L.  R.,  P.  C.  589  ;  24  L.  T.  499. 

The  Court  of  Appeal  will  hesitate  to  interfere 
with  the  decision  of  local  authorities  on  a  ques- 
tion of  salvage,  but  at  the  time  is  bound  to  act 
upon  its  own  judgment  if  it  should  be  of  opinion 
that  the  award  is  wholly  inadequate.  The  Mes» 
scTtger,  Swabey,  191. 

The  Appellate  Court  will  not  disturb  an  award 
of  salvage  on  the  ground  of  the  court  below  ^ 


having  awarded  too  large  a  sum,  imless  satis- 
fied, Ixjyond  all  doubt,  that  the  judge  has  made 
an  exorbitant  estimate  of  the  salvage  services. 
The  Fuidier,  3  Moore,  P.  C.  C.,N.  S.  51. 

The  judicial  committee  is  always  reluctant  to 
review  cases  of  salvage,  which  involve  the  exer- 
cise of  the  discretion  of  the  judge  of  the  court, 
but,  being  a  final  court  of  appeal,  will,  if  the 
justice  of  the  case  requires  it,  increase  the  amount. 
The  Scindia,  1  L.  R.,  P.  C.  241 ;  4  Moore,  P.  C. 
C,  N.  S.  84. 

The  Court  of  Appeal  in  a  disputed  question 
respecting  the  amount  of  remuneration  awarded 
for  a  salvage  service,  is  indisposed,  except  it 
appears  that  the  judgment  is  clearly  erroneous,  to 
interfere  with  the  compensation  which  the  court 
in  its  discretion  has  awarded.  The  Clarice,  12 
Moore,  P.  C.  C.  340. 

The  amount  of  compensation  to  be  awarded  is 
in  the  discretion  of  tne  ju(^  of  the  Court  of 
Admiralty,  and  the  judicial  committee  will  not 
interfere  with  the  manner  in  which  that  discre- 
tion has  been  exercised,  either  by  diminishing  or 
increasing  the  amount  awarded,  except  in  a  case 
of  very  extraordinary  character.  Tne  Xe^tune, 
12  Moore,  P.  C.  C.  846. 

The  Court  of  Appeal  is  very  unwilling  to  in- 
terfere with  the  judicial  discretion  exercised  by 
the  judge  below  with  regard  to  the  amount 
awarded  for  salvage  services,  and  will  not  do  so 
unless  the  sum  awarded  is  other  than  a  reason- 
able remuneration  for  the  services  rendered,  and 
unless  the  difference  is  very  considerable.  Tlui 
England,  2  L.  R.,  P.  C.  253  ;  38  L.  J.,  Adm.  9  ; 
20  L.  T.  46  ;  5  Moore,  P.  C.  0.,  N.  S.  344. 


More  than  one  Yessel  Salving.] — In  re- 


viewing decisions  in  salvage  suits  in  regard  to 
the  sums  allotted  for  salvage  services,  where 
there  is  more  than  one  salving  vessel,  the  judicial 
committee,  adhering  to  the  rule  laid  down  in 
the  above  cases,  will  not,  unless  under  strong 
circumstances,  interfere  with  the  judicial  dis- 
cretion of  the  judge  of  the  Admiralty  Court. 
The  England,  2  L.  R.,  P.  C.  253  ;  38  L.  J.,  Adm. 
9  ;  20  L.  T.  46  ;  5  Moore,  P.  C.  C,  N.  S,  344. 

From  the  Cinque  Forts.] — ^An  appeal  to  the 
Court  of  Admiralty  under  1  &  2  Geo.  4,  c.  76, 
from  an  award  of  the  commissioners  of  the 
Cinque  Ports  in  a  salvage  case  is  in  the  nature  of 
a  rehearing  rather  than  of  an  appeal,  and  it  is 
obligatory  on  the  coui't  to  allow  a  restatement 
of  the  case  and  to  admit  fr^h  evidence.  The 
court  will,  however,  in  the  exercise  of  its  dis- 
cretion as  to  costs,  discourage  the  giving  of  fresh 
evidence  unwarrantably.  The  Caledonia,  17 
W.  R.  626. 

CoBti.] — Although  the  sum  awarded  by  the 
Appellate  Court  for  salvage  services  is  under 
200/.,  costs  iwill  be  allowed  if  the  case  is  a  fit 
one  to  be  brought  before  the  Appellate  Court. 
The  Minnehaha,  Lush.  335  ;  15  Moore,  P.  C.  C. 
133. 


Farties  Interested.] — On  appeal  against 


apportionment  of  salvage  reward,  the  owners  of 
the  salved  vessel  were  cited  and  asked  for  an  in- 
demnity for  their  costs,  which  the  appellants 
refused,  and  gave  notice  that  no  relief  would  be 
applied  for  against  the  owners.  The  owners 
were  held  to  be  entitled  to  their  costs  up  to  the 
time  of  such  notice.  The  Oastlewood,  42  L.  T.  702. 
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e.  Apportionment. 


In  what  Shares.] — A  ship  built  on  purpose  to 
convey  the  obeliskjtnovtTi  as  Cleopatra's  Needle, 
was,  whilst  laden  with  the  obelisk,  abandoned 
about  ninety  miles  N.E.  of  Fenx)l,  on  the  coast 
of  Spain.  A  steamship  discovered  her  and  lay 
by  her  for  a  night,  and  the  next  day  four  of  her 
crew  volunteered  and  went  to  the  ship,  and  after 
much  difficulty  and  at  considerable  risk  suc- 
ceeded in  getting  the  rudder  clear  and  a  hawser 
attached.  The  steamship,  after  towing  her  for 
fifty-two  hours,  brought  her  into  port.  The 
court  appraised  the  ship  and  obelisk  at  25,0002., 
and  awarded  2,000/.,  and  apportioned  the  latter 
sum  as  follows,  viz.,  1,2002.  to  the  o^iierB  of  the 
steamship,  2o0l.  to  her  master,  and  the  rest 
among  the  officers  and  crew  according  to  their 
I'atings,  as  follows,  viz.,  double  shares  to  the 
chief  officer,  second  engineer  and  other  volun- 
teers, and  three  shares  to  the  seamen  immersed 
in  water  while  clearing  the  shackles  and  tow- 
line  ;  the  rest  among  the  others  of  the  crew. 
The  Cleopatra,  3  Adm.  J),  145  ;  47  L.  J.,  Adm.  72. 

The  master  of  a  Nor^'egian  brig  bound  to 
Cardiff,  with  a  crew  of  nine  men,  fell  in,  in  the 
North  Sea  between  Heligoland  and  the  Dogger 
Bank,  with  a  derelict  vessel  in  a  very  cripple 
condition,  and  put  his  mate  and  two  of  his  crew 
on  board  her.  The  mate  and  the  two  men  on 
board  the  derelict,  shortly  after  they  had  boarded 
her,  fearing  that  she  was  about  to  founder,  en- 
deavoured to  leave  her,  but  their  boat  was 
swamped,  and  one  of  the  men  drifted  astern, 
and  was  picked  up  by  a  fishing-smack.  The 
mate  and  the  other  hand  succeeded  in  bringing 
the  derelict  safely  into  the  English  Channel, 
and  within  three  miles  of  Dungcness ;  she  was 
then  taken  in  tow  by  a  steamship  and  towed  to 
the  entrance  of  Dover  Harbour,  within  which 
she  was  subsequently  placed  in  safety.  Actions 
of  salvage  were  instituted  by  the  owners,  master, 
and  crew  of  the  brig,  and  by  the  owners,  master, 
and  crew  of  the  steamship  against  the  derelict 
vessel  and  ber  cargo,  and  the  court  awarded  a 
moiety  of  the  value  of  the  property  proceeded 
against,  and  apportioned  three-fifths  of  the 
amount  to  the  owners,  master,  and  crew  of  the 
brig.  TJie  Zirietta  (No.  I)  8  Adm.  D.  24 ;  48 
L.  T.  799  ;  31  W.  R.  643. 

A  brig  was  driven  out  to  sea  shorthanded,  and 
after  she  had  been  eighty  days  at  sea  and  much 
damaged,  with  only  four  men  on  board,  two  of 
them  disabled,  a  ship  placed  on  board  of  her  two 
hands,  who  assisted  in  working  her  till  she  was 
brought,  after  twelve  days,  into  port.  The  brig 
and  her  cai^  were  of  the  value  of  8,1 74Z. : — 
Held,  that  this  was  a  salvage  service.  An  award 
was  made  of  400Z.,  and  it  was  apportioned — to  the 
owners,  601,;  to  the  master,  507. ;  to  the  crew,  lOOZ. ; 
to  the  men  placed  on  board  the  brig,  2002.  77ie 
Charles,  3  U  R.,  Adm.  536 ;  26  L.  T.  594 ;  21 
W.  R.  13. 

In  apportioning  1,6002.,  where  the  services 
were  mainly  the  personal  exertions  of  the  master 
and  crew  of  a  sailing  vessel,  the  court  awarded 
5002.  to  the  owners,  6502.  to  the  crew,  and  3502. 
to  the  master,    llie  Palmyra,  25  L.  T.  804. 

Speoial  Beward  to  ]Cate.]~Two  Norwegian 
barques,  both  bound  to  England,  fell  in  with 
each  other  on  the  high  seas,  about  3,000  miles 
from  Liverpool ;  one  of  the  barques  was  in  dis- 
tress, her  first  mate  having  died,  and  her  master. 


her  second  mate,  and  one  of  ^the  crew  being  sick 
with  ydlow  fever.  The  other  barque  was  short- 
handed,  but  her  mate,  with  the  consent  of  her 
master,  went  on  board  the  distressed  vessel 
and  succeeded  in  navigating  her  to  Liverpool. 
During  the  voyage,  the  master,  the  second  mate, 
and  two  of  the  crew  died.  On  the  arrival  of  the 
vessel  at  Liverpool  an  action  of  salvage  was  in- 
stituted against  her.  At  the  hearing  of  the 
action,  the  value  of  the  salved  property  was 
taken  at  5,1352.  13«.  2d,  The  court  awarded 
6002.  to  the  mate  who  had  gone  on  board  the 
distressed  vessel,  1002.  to  Uie  owneis  of  the 
salving  vessel,  502.  to  her  master,  and  1502. 
amongst  the  remaining  plaintiffs.  The  Skib- 
ladner,  3  Adm.  D.  24 ;  47  L.  J.,  Adm.  84 ;  38 
L.  T.  160. 

Speoial  Beward  to  Master.]— Where  3,5002. 
had  been  awarded  for  salvage  services  rendered 
by  a  steamship,  2,0002.  was  awarded  to  the 
owners  and  7002.  to  the  master  for  his  skilful 
navigation  in  dangerous  circumstances,  the  order 
of  the  Vice-Admiralty  Court  of  Bermuda  being 
varied.    The  Castlewood,  42  L.  T.  702— P.  C. 

Amount  to  Owners.] — In  a  suit  instituted  to 
recover  salvage  reward  in  respect  of  services 
rendered  in  towing  a  disabled  vessel  into  safety, 
the  court  awarded  a  total  sum  of  4,0002.,  of 
which  3,0002.  was  apportioned  to  the  owners. 
The  Kenmure  Castle,  7  Adm.  D.  47 ;  30  W.  R. 
708  ;  5  Asp.  M.  C.  27. 

Sailing  Vessel  or  Steamship.] — In  apportioning 
salvage  reward  among  the  owners,  master  and 
crew  of  a  sailing  vessel  which  has  rendered 
salvage  services,  the  court  will  not  allot  to  the 
owners  the  same  proportion  of  the  reward  as  in 
the  case  of  services  rendered  by  a  steamship 
(usually  one-half),  unless  the  circumstances  shew 
that  the  vessel  itself,  as  where  the  services  are 
effected  by  steam  power,  was  the  chief  agent  in 
effecting  the  salvage.   The  Palmyra,  25  L.  T.  884. 

The  capability  of  steamers  to  peiiorm  services 
with  greater  rapidity  and  certainty  entitles  them 
as  salvors  to  a  higher  scale  of  reward.  The 
Otto  Herman,  33  L.  J..  Adm.  189. 

On  BoYiation  having  been  Occasioned.] 

— In  a  service  mainly  rendered  by  the  steam 
power  of  the  salving  ship,  and  which  had  occa- 
sioned a  deviation  in  point  of  law,  and  in  ren- 
dering which  the  crew  were  exposed  to  some  peril, 
an  apportionment  of  two-thirds  to  the  ship- 
owners and  one-third  to  the  master  and  crew, 
alteied  to  five-ninths  to  the  shipowners  and 
four-ninths  to  the  master  and  crew,  and  the 
total  award  increased  from  6002.  to  9002. ;  ownei^s 
share  increased  from  4002.  to  5002. ;  master's 
share  increased  from  802.  to  1002. ;  crew's  share 
increased  f  i-om  1202.  to  3002.  The  Famley  Ball, 
46  L.  T.  216 ;  4  Asp.  M.  C.  499— C.  A. 

Custom  to  Share   Salvage — Disproportionate 

Bisks.] — ^Where  there  is  a  custom  to  share  in 
salvage  awards  in  a  particular  manner  according 
to  the  ratings  of  the  salvors  on  board  their  ship, 
yet  if  some  of  the  salving  crew  have  exposed 
themselves  to  much  greater  risk  than  the  rest, 
the  court  will  give  them  a  laiiger  share  on  equit- 
able principles.  The  Sarah^  8  Adm.  D.  39;  37 
L.  T.  831. 
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Agreement  for  Apportionment.  ]~&'.(^  cate* 
jfost,  col  1648. 

f.  Deduotlons. 

Expenses  incurred  in  salving  a  vessel,  such  as 
pumping,  watching,  &c.,  which  strictly  ought  to 
be  paid  by  the  marshal,  will,  if  paid  by  the  sal- 
Yora,  be  deducted  by  the  court  from  the  value  of 
the  salved  vessel  in  assessing  the  salvage  reward. 
T/ie  Le  Jonet,  27  L.  T.  387. 

In  apportioning  the  amount  awarded  as  salvage, 
the  court  will  not  allow  the  owners  of  the  vessel 
performing  the  service  to  deduct  any  expenses 
except  those  claimed  in  the  petition  in  the 
salvage  suit.  The  Wigtowt^hire,  36  L.  J.,  Adm.  1 1 . 

g.  Contribution. 

Shipowners.]— The  C,  a  Spanish  steamship,  fell 
in  at  sea  with  the  Sarpedon,  an  English  steam- 
ship, with  signals  of  distress  flying,  and  entirely 
helpless  from  injuries  sustained  in  a  collision 
witn  a  third  vessel.     The  passengers  of   the 
Sarpedon  and  a  quantity  of  specie,  which  had 
formed  part  of  her  cargo,  having  been  taken  on 
board  the  C,  attempts  were  made  by  the  master 
and  crew  of  the  C.  to  tow  the  Sarpedon  into 
safety.     These  attempts  were  ineffectual,  and 
ultimately,  after  the  master  and  crew  of  the 
Sarpedon  had  gone  on  board  the  C,  the  Sarpedon 
was  abandoned,  and  her  passengers,  master,  and 
crew  were  landed  in  safety  at  an  English  port. 
Aftenvards  the  specie  was  arrested  in  an  action 
of  salvage  instituted  at  the  suit  of  the  owners, 
master,  and  crew  of  the  C,  who  claimed  in  the 
action  to  recover  for  life  salvage  and  for  salvage 
services  rendered  to  the  Sarpedon  and  the  specie. 
The  owners  of  the  specie  appeared  as  defendants, 
and  served  a  notice  on  the  owners  of  the  Sar- 
pedon calling  upon  them  to  contribute  to  the 
remuneration  claimed  by  the  plaintiffs.    There- 
upon the  owners  of  the  Sarpedon  appeared.    At 
the  hearing  of  the  action  the  court  awarded 
salvage  remuneration  to  the  plaintiffs  for  the 
services  rendered,  but  reserved  all  questions  as  to 
the  liability  of  the  owners  of  the  Sarpedon.    The 
owners  of  the  specie  then  moved  the  court  to  de- 
clare that  such  portion  of  the  sum  awarded  as 
was  awarded  for  life  salvage  ought  to  be  recouped 
to  the  owners  of  the  specie.    The  court  refused 
the  motion  on  the  ground  that   no  property 
belonging  to  the  owners  of  the  Sarpedon  having 
been  salved,  they  could  not  be  held  personally 
liable  to  pay  any  portion  of  the  sum  awarded. 
The  Cargo  ex  Sarpedon,  3  Adm,  D.  28  ;  37  L.  T. 
(K)6;  26W.  R.374. 

Shipowner  and  Owner  of  Cargo.] — The  pay- 
ment into  court  of  8Z.  a  ton  under  25  &  26  Vict, 
c.  63, 8.  54,  does  not  place  the  shipowner  in  the 
position  of  a  person  who  has  not  done  wrong. 
The  owner -of  a  ship  sunk  by  a  collision  in  the 
Thames  admitted  it  to  be  his  ibult,  and  paid  into 
court  82.  a  ton  in  a  suit  to  limit  his  liability.  The 
Thames  conservators  having  powers  under  the 
Removal  of  Wrecks  Act,  1877,  and  the  Thames 
Conservancy  Acts,  raised  the  ship  and  delivered 
the  ship  and  cargo  to  the  owner,  ne  undertaking 
to  pay  the  expenses  of  raising.  Part  of  the  cargo 
was  some  wool,  which  was  damaged  by  being 
sunk  : — Held,  that  the  shipowner  was  bound  to 
deliver  the  wool  to  the  owner  of  the  wool  without 
claiming  from  him  by  way  of  contribution  to 


salvage  any  part  of  the  expenses  of  raising  the 
ship  and  cargo.  21ie  Ettriek  or  Prehn  v.  Bailey, 
6  Adm.  D.  127  ;  45  L.  T.  399  ;  4  Asp.  M.  0,  465 
— C.  A.    Affirming  50  L.  J.,  Adm.  66. 

Ship  and  cargo  must  each  pay  its  own  share  of 
salvage ;  neither  can  be  made  liable  for  the  sal- 
vage due  from  the  other,  whether  the  salvors 
f)roceed  in  the  Admiralty  Court  or  before  the 
ocal  magistrates.    I%e  PyrHrUe,''^,  &  L.  189. 

The  owners  of  goods  on  board  a  ship  are  bound 
to  contribute  to  the  general  salvage  of  the  flMp 
and  cargo  as  in  a  case  of  general  salvage.  Briggs 
V.  Mercliant  Traders'  Ship,  Loan  and  Assurance 
Society,  13  Q.  B.  167 ;  18  L.  J.,  Q.  B.  178  ;  13 
Jur.  787. 

Bullion  liable  to  Contribute  in  the  same  Fro« 
portion  ai  other  Property.] — ^Where  steam-tugs 
rendered  salvage  services  by  towing  a  sinking 
ship  with  passengers,  cargo  and  bullion  on  board 
into 'safety,  it*  was  held,  that  the  bullion  was 
liable  to  contribute  to  the  salvage  reward  in 
proportion  to  its  value  rateably  with  the  other 
property  salved.  Ths  Longford,  6  Adm.  D.  60  ; 
60  lT  J.,  Adm.  28 ;  44  L.  T.  254 ;  29  W.  B.  491. 

Shipowner  and  Charterer.]— Where  a  ship 
was  chartered  on  the  voyage  out  and  home, 
at  21,  10*.  per  ton,  register  measurement,  per 
month,  2,500Z.  to  be  paid  on  clearing  out- 
wards, the  like  sum  at  the  end  of  twelve 
months,  and  the  remainder,  three  months  after 
being  reported  at  the  Custom-house  on  her 
return:  and  the  ship  delivered  her  outward 
cargo,  and  sailed  with  her  homeward  cargo,  and 
was  captured  and  recaptured  on  the  homeward 
voyage ;  and  the  ship  and  cargo  were  sold 
by  consent  of  all  parties,  the  owners  and  char- 
terers having  respectively  made  claim  in  the  Ad- 
miralty Court  to  ship  and  goods,  where  restitution 
was  decreed  to  them  upon  payment  of  salvage ; 
—Held,  that  the  charterers  (having  paid  the  two 
sums  of  2,500Z.)  were  not  liable  to  contribute  to 
the  shipowner  for  salvage  in  respect  of  thoir 
goods,  where  the  proceeds  of  the  goods  fell  short 
of  the  sum  due  for  the  residue  of  the  freight ; 
but  that  the  shipowner,  in  respect  of  the  freight, 
was  liable  for  the  whole  salvage ;  and  the  char- 
terers having  paid  such  contribution  out  of  the 
proceeds  of  the  goods,  under  a  security  given  by 
them  for  payment  of  the  salvage,  with  the  assent 
of  the  shipowner  as  far  as  his  liability  was  con- 
cerned :— Held,  that  they  might  set  it  off  in  an 
action  by  the  owner  for  the  residue  of  the  freight. 
Secus,  as  to  the  charges  of  establishing  the  claim 
to  the  cargo,  and  procuring  the  decree  for  its 
restitution :  for  the  charterers  alone  were  liable 
to  them.     Cox  v.  May,  4  M.  &  S.  162. 

Ships  in  Collision.J— Two  vessels  came  into 
collision.  The  court  pronounced  them  both  in 
fault.  One  vessel  was  subsequently  abandoned, 
but  salved  by  other  parties: — Held,  that  the 
owners  of  the  abandoned  vessel  could  not  recover 
the  salvage  awarded  against  them  from  the  other 
vessel.    The  Linda,  4  Jur.,  N,  S.  146. 

6.  aobeements  eklatinq  to  salvage 

Sebvices. 

Inequitable  Agreements.]— The  master  of  the 
London  agreed  for  4001,  to  tow  the  Waverley 
into  Lisbon,  about  twenty-five  miles.  The 
weather,  which  was   bad  at  the  time  of  the 
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agreement,  Bubsequently  became  worse,  and 
much  difficulty  was  experienced  in  performing 
the  salvage.  In  a  suit  for  salvage  the  owners 
of  the  Waverley  tendered  400i.,  the  amount 
agreed  upon  for  salvage,  and  1232.  lis.  Sd.  for 
quarantine  expenses  and  consequent  detention 
of  the  London : — Held,  that  the  agreement  was 
equitable  at  the  time  when  it  was  made,  and  was 
therefore  valid  notwithstanding  the  subsequent 
circumstances.  The  Waverley^  3  L.  R.,  Adm. 
369  ;  40  L.  J.,  Adm.  42  ;  24  L.  T.  713. 

Held,  also,  that  the  agreement  was  not  affected 
by  the  tender  of  the  amount  of  the  extra  ex- 
penses. Tender  pronounced  for,  with  costs  from 
the  time  of  making  the  tender.    lb. 

An  English  steamship,  bound  from  Sumatra 
to  Jedda,  having  on  board  as  passengers  650  pil- 
grims, was  wrecked  in  the  Red  Sea.  The  pilgrims 
took  refuge  on  a  rock  where,  if  bad  weather  had 
set  in,  they  would  have  been  exposed  to  immi- 
nent danger.  In  answer  to  signals  of  distress  a 
steamship  came  up,  and  her  master  refused  to 
rescue  the  pilgrims  for  a  less  sum  than  4,000Z., 
which  was  the  amount  of  the  passage-money  to 
be  paid  to  the  owners  of  the  wrecked  vessel  for 
carrying  the  pilgrims  from  Sumatra  to  Jedda. 
Ultimately  the  master  of  the  wrecked  vessel 
signed  an  agreement  to  pay'4,0OOZ.  to  the  master 
of  the  steamship  to  take  the  pilgrims  to  Jedda, 
and  the  pilgrims  were  taken  in  his  shjp  to  Jedda 
in  safety.  In  an  action  to  enforce  the  agree- 
ment : — Held,  that  it  must  be  set  aside  as  in- 
equitable, and  the  court  awarded  1,800/.  as  sal- 
vage remuneration.  The  Medinay  2  Adm.  D.  5 ; 
36  L.  T.  779  ;  25  W.  R.  156— C.  A.  Affirming 
45  L.  J.,  Adm.  81. 

Where,  in  the  opinion  of  the  court,  a  salvage 
agreement  is  exorbitant,  the  court  will  refuse  to 
enforce  it.  In  a  case  where  the  master  of  a 
disabled  ship  at  sea  about  340  miles  from  Queens- 
town,  requested  assistance  from  a  mail  steamer, 
and  agreed  in  writing  to  make  his  owners  re- 
sponsible to  the  extent  of  15,000Z.,  provided  the 
master  of  the  mail  steamer  would  tow  the  dis- 
abled ship  to  Queenstown,  and  the  service  was 
performed,  the  court  declined  to  enforce  the 
agreement,  and  awarded  to  the  salvors  by  way 
of  salvage  reward  7,000Z.,  in  addition  to  a  sum 
sufficient  to  cover  penalties  which  had  become 
payable  by  the  owners  of  the  mail  steamer  by 
reason  of  the  vessel  deviating  to  perform  the 
service.  TJie  Silesia,  6  Adm.  D.  177  ;  43  L.  T.  319 ; 
29  W,  R.  156. 

Where  an  agreement  is  clearly  established, 
the  court  will  uphold  it  unless  wholly  inequit- 
able, and  will  not  set  it  aside  on  the  ground 
that  it  is  a  hard  bargain.  Tlie  Firefly,  Swabey, 
240. 

An  agreement  dishonestly  made  by  the  master 
to  secure,  to  so-called  salvors,  an  excessive  reward, 
is  not  valid  against  the  owner  of  the  ship.  The 
Tlveod&re,  Swabey,  361. 

An  agreement  between  salvors  and  the  agent 
of  the  salving  ship  to  leave  the  amount  of  their 
reward  to  his  determination  is  inequitable  and 
void.  Tlie  Enchantress,  Lush.  93 ;  30  L.  J., 
Adm.  15. 

An  agreement  will  be  upheld,  unless  proved  to 
be  very  exorbitant,  or  to  have  been  obtained  by 
compulsion  or  fraud*  The  Ilelen  and  George, 
Swabey,  368. 

It  is  competent  to  the  master  to  make  an  agree- 
ment with  salvors  as  to  the  remuneration  for 
their  services,  and  if  the  agreement  is  consistent 


with  justice  and  equity,  it  will  bind  the  owners. 
The  Arthur,  6  L.  T.  656. 

The  burthen  of  proof  is  upon  the  parties 
alleging  the  agreement.    lb. 

Where  Sun  too  Small.] — An  agreement  for  a 
sum  of  8*.  6rf.,  overruled  as  utterly  futile,  where 
it  appeared  that  there  was  danger  inconed 
by  tnc  salvors  in  rendering  the  service.  The 
Phantom,  1  L.  R.,  Adm.  68  ;  12  Jur.,  N.  S.  529 ; 
14  W.  R.  774. 

Xxeentioii  more  Siffienlt  than  Expected.]— 
When  an  agreement  to  fix  the  amount  of  the 
remuneration  to  be  paid  for  salvage  services  has 
been  deliberately  entered  into  at  the  time  of  the 
commencement  of  the  danger  between  perfectly 
competent  parties,  the  court  will  not  lUlow  the 
agreement  to  be  set  aside,  merely  because  the 
execution  of  it  has  turned  out  more  difficult  than 
was  anticipated  at  the  time  of  making  the  con- 
tract. Tlie  Waverley,  3  L.  R.,  Adm.  369;  40 
L.  J.,  Adm.  42  ;  24  L.  T.  713. 

An  agreement  will  not,  if  just  at  the  time 
when  it  was  made,  be  subsequently  set  aside 
because  the  services  have  been  of  longer  dura- 
tion than  the  salvors  expected  at  the  time  when 
the  agreement  was  entered  into.  The  Cato,  36 
L.  J.,  Adm.  116. 

A  foreign  vessel,  fifty  miles  off  the  Dutch 
coast,  being  in  difficulty,  in  consequence  of  the 
boisterous  state  of  the  weather,  and  being  leaky, 
called  in  the  assistance  of  an  English  fishing 
smack,  and  engaged  the  captain,  by  a  written 
agreement,  "  to  pilot  and  to  sail  tAxsaA  for  6(y.** 
After  four  days'  boisterous  weather,  during  which 
the  captain  of  the  smack  worked  at  the  pumps, 
the  vessel  was  got  into  port  The  owners  of  tne 
smack  refused  the  tender  of  50/.,  and  brought 
an  action  for  salvage  services  rendered  to  the 
vessel.  The  court  was  of  opinion  that  the  agree- 
ment being  to  perform  a  service  for  a  specific 
sum,  was  not  to  be  set  aside  because  the  weather 
became  tempestuous,  and  by  reason  thereof,  that 
the  vessel  was  longer  in  arriving  at  a  port  of 
safety  than  might  reasonably  be  anticipated; 
and  held,  that  salvage  was  barred  by  the  agree- 
ment, as  nothing  was  done  to  convert  pilotage 
service  into  a  salvage  service,  and  that  the  sum 
specified  in  the  agreement  was  a  sufficient  com- 
pensation. The  Jonge  Andries,  Swabey,  226. 
Affirmed,  Swabey,  303  j  11  Moore,  P.  C.  C.  313. 

Agreements  to  Oust.] — An  agreement  entered 
into  between  the  master  of  a  salving  ship  and 
the  officer  commanding  the  distressed  vessel,  by- 
which  the  latter  acknowledges  the  receipt  of  the 
men,  and  undertakes  **  to  pay  all  expenses  at- 
tached thereby,  as  my  vessel  is  in  distress  for 
want  of  men,  and  I  cannot  bring  her  in  without 
help,"  is  not  such  an  agreement  as  will  oust  the 
right  of  the  salvors  to  reward,  but  is  an  agree- 
ment to  pay  expenses  in  all  events.  The  Charles^ 
3  L.  R.,  Adm.  536  ;  26  L.  T.  594  ;  21  W.  R.  13. 

Agreement  for  Apportionment  of  Salvage.  ]-- 

The  182nd  section  of  the  Merchant  Shipping  Act, 
1854,  does  not  prevent  seamen  who  are  entitled 
to  recover  salvage  remuneration  from  entering 
into  an  arrangement  through  their  solicitor  for 
the  apportionment  of  the  amount  due  to  them. 
Where  the  owners  of  a  ship  have  received  a  lump 
sum  in  respect  of  services  rendered  by  their  ship, 
master  and  crew,  and  have  paid  over  to  the  crew 
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a  portion  of  such  sum  which  the  crew,  acting 
under  the  advice  of  their  own  solicitor,  have 
accepted  in  settlement  of  their  claims  for  salvage, 
the  court  will  not,  where  the  portion  so  paid 
over  is  not  extravagantly  small,  disturb  the 
settlement  in  the  al»ence  of  fraud  or  conceal- 
ment. The  Afrika,  5  Adm.  D.  192 ;  49  L.  J., 
Adm.  63  ;  42  L.  T.  403. 

Under  17  &  18  Vict.  c.  104,  s.  498,  the  court 
will  decree  an  equitable  apportionment,  unless 
an  equitable  agreement  is  proved,  or  any  equit- 
able tender  has  been  made.  The  Enchantrea, 
Lush.  93  ;  30  L.  J.,  Adm.  15. 

When  salvors  have  entered  into  an  agreement 
as  to  the  apportionment  of  salvage,  which  in  the 
opinion  oi  the  court  is  equitable,  and  not  ob- 
tained by  coercion,  the  court  will  uphold  the 
agreement,  and  apportion  the  salvage  awarded 
in  accordance  therewith.  TheJamc^  Ann«trotig, 
4  L.  R.,  Adm.  380  ;  33  L.  T.  390. 

When  persons  agree  to  render  a  salvage  service 
and  to  apportion  the  salvage  in  a  particular  w^ay, 
and  further  salvage  services  are  rendered,  not 
contemplated  by  the  agreement,  the  whole  body 
of  salvors  is  entitled  to  share  in  the  reward,  and 
not  only  those  actually  engaged  in  the  further 
salvage  operations.  The  Qidiz  and  Tlw  Boynt, 
35  L.  T.  602. 

Costs  of  all  parties  were  ordered  to  be  paid 
out  of  fund  in  court,  except  a  defendant's,  in 
consequence  of  his  misconduct  to  the  co-salvors. 
Ih. 

By  17  &  18  Vict.  c.  104,  s.  182,  every  stipulation 
by  which  any  seaman  consents  to  abandon  any 
right  which  he  may  have  or  obtain  in  the  nature 
of  salvage  sh^  be  wholly  inoperative.  By  25  & 
26  Vict  c.  63,  8. 18,  this  section  "  does  not  apply 
to  the  case  of  any  stipulation  made  by  the  sea- 
men belonging  to  any  ship,  which  according  to 
the  terms  of  the  agreement  is  to  be  employed  on 
salvage  service,  with  respect  to  the  remunera- 
tion to  be  paid  to  them  for  salvage  services  to  be 
rendered  by  such  ship  to  any  other  ship  : " — 
Held,  that  these  sections  do  not  fetter  the  dis- 
cretion of  the  court  upon  the  subject  of  these 
agreements,  but  that  their  effect  is  to  render 
such  agreements  not  illegal,  and  to  place,  them  on 
the  same  footing  on  which  they  stood  before 
any  legislation  on  the  subject.  The  Oaiujes,  2 
L.  R.,  Adm.  370  ;  38  L.  J.,  Adm.  61. 

The  plaintiff  was  temporary  master  of  a  steam- 
tug  in  the  place  of  B.,  and  without  any  extra- 
ordinary exertion  or  peril  rendered  salvage  ser- 
vices to  a  vessel  in  distress.  The  steam-tug  be- 
longed to  a  company  w^hose  business  it  wcis  to 
render  towage  and  salvage  services  to  vessels  in 
distress.  The  seamen  employed  by  the  company 
were  paid,  according  to  a  special  agreemen^t, 
certain  fixed  wages  and  a  fixed  rate  of  poundage 
on  all  towage  and  salvage  money  earned  by  the 
tug.  The  plaintiff  knew  that  B.  was  employed 
under  this  agreement.  The  plaintiff  claimed 
salvage  remuneration  independently  of  the 
agreement: — Held,  that  the  agreement,  as  it 
did  not  appear  to  be  inequitable,  was  valid, 
and  the  plaintiff  was  bound  by  it,  and  there- 
fore could  not  maintain  his  claim  for  salvage. 

By  the  ancient  law  of  the  CJourt  of  Admiralty, 
as  well  as  by  statute  law  prior  to  25  &  26  Vict. 
c.  63,  s.  18,  any  stipulation  by  which  a  seaman 
jigreed  to  abandon  a  claim  for  salvage  was  in- 
valid.    The  Pride  of  Canada,  9  L.  T.  546. 

The  burden  of  proof  is  upon  those  who  assert 


such  an  agreement  to  shew,  not  merely  the  exist- 
ence of  the  agreement,  but  that  the  seamen 
were  fully  aware  of  all  its  consequences.    lb, 

6.  Assignment  op  Right  to  Salvage. 

An  assignment  by  a  seaman  of  his  right  to 
salvage  reward  already  acquired,  is  wholly  void 
and  inoperative  by  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  182,  although 
such  assignment  is  for  valuable  consideration, 
and  in  an  action  for  distribution  of  salvage  a 
defence  setting  up  such  an  assignment  is  bad. 
The  Rosario,  2  Adm.  D.  41 ;  46  L.  J.,  Adm.  52 ;  36 
L.  T.  816. 

Sixteen  of  the  crew  of  a  steamship  sued  her 
owners  for  distribution  of  salvage.  The  owners 
answered  that  after  the  date  of  the  salvage  ser- 
vices, but  before  the  distribution  of  the  salvage 
money,  fourteen  had  assigned  to  the  defendants 
for  good  consideration  all  their  shares  :--Held, 
that  the  fourteen  were  nevertheless  entitled  to 
sue.    lb, 

7.  Debelicts  and  Wkeck. 

Derelict— What  is.]— A  laden  barge  acci- 
dentally breaking  loose  from  her  moorings  in  the 
Thames,  and  drifting  about  with  no  one  on  board, 
is  not  derelict,  and  consequently  not  wreck  within 
the  meaning  of  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  and  persons  finding  her 
and  mooring  her  in  safety  are  not  precluded  from 
recovering  salvage  for  so  doing  by  reason  of 
their  neglecting  to  comply  with  the  provisions 
of  s.  450,  and  to  deliver  the  barge  to  the  receiver 
of  wreck.  TJte  Zeta,  4  L.  R.,  Adm.  460;  44 
L.  J.,  Adm.  22  ;  33  L.  T.  477  ;  24  W.  R.  180. 

When  on  the  alarm  attending  a  collision  the 
crew  of  one  vessel  jumps  on  board  the  other,  such 
abandonment  does  not  of  itself  constitute  a  case 
of  derelict.     The  FenU,  Swabey,  13. 

In  the  case  of  a  derelict,  the  salvors  have  a 
right  to  exclusive  possession  of  the  vessel ;  un- 
less it  has  been  utterly  abandoned,  and  is  in 
contemplation  of  law  a  derelict,  the  .occupying 
salvors  are  bound  to  give  up  charge  to  the 
master  on  his  appearing  and  claiming  charge, 
and  the  master  may  then  refuse  to  continue  to 
employ  them,  and  may  employ  others,  and  may 
take  what  measures  he  thinks  fit  for  the  pre- 
servation of  the  vessel.     The  Cliam-pim,  B,  &  L, 

Where  a  vessel  was  picked  up  with  four  to  five 
feet  water  in  the  hold,  her  compasses  and  the 
seamen's  clothes  having  been  taken  off,  the 
court  pronounced  against  her  as  a  derelict, 
though  it  did  not  appear  that  her  crew  had  left 
sine  spe  recuperandi,     TJte  Gertrude,  30  L.  J., 

Adm.  130.  ^  ^    . 

A  vessel  having  run  ashore  on  the  coast  of 
Essex,  was  assisted  by  the  owner  of  a  smack, 
who  put  down  an  anchor  and  a  hawser  attached 
to  the  vessel,  for  the  purpose  of  securing  her. 
The  smack  then  left  her,  for  the  purpose  of 
carrying  away  some  of  her  stores,  with  the 
intention,  however,  of  returning.  The  owner 
of  another  smack  came  to  her  afterwards,  and 
finding  no  one  in  or^  near  the  vessel,  and  her 
deck  under  water,  took  away  the  anchor  and 
hawser,  and  delivered  them  up  to  the  deputy 
vice-admiral  of  Essex :— Held,  that  the  anchor 
and  hawser  were  not  parted  with,  or  left  and 
abandoned,  within  1  &  2  Geo.  4,  c.  75,  s.  1,  and 
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that  the  deputy  vice-admiiBl  was  not  justified 
in  detaining  them  until  salvage  was  paid  or 
security  given  for  its  payment.  Clark  v.  Chani' 
berlain,  2  M.  &  W.  78. 

Abandonment  of,  by  Salvon — ^Slght  to 

Bemnneration.]  — The  barque  N.  fell  in  with 
the  K.,  a  derelict  barque,  in  the  Atlantic,  and 

gut  five  hands  on  board  of  her,  who  navigated 
erfor  three  days.  The  K.  then  fell  in  with 
the  barque  B.  and  the  five  hands  on  board  of  the 
K.  were,  at  their  own  request,  taken  on  board 
the  B.  The  B.  then  sent  some  of  her  own  crew 
on  board  the  K.  and  took  her  in  tow,  and  towed 
her  till  the  tow-rope  broke,  when  the  vessels 
parted  company  and  the  hands  on  board  the  K., 
with  the  assistance  of  the  L.,  a  steamship  which 
they' afterwards  fell  in  with,  brought  the  E.  into 
Falmouth.  In  suits  instituted  on  behalf  of  the 
masters,  owners,  and  crews  of  the  K.,  the  B., 
and  the  L.,  the  court  held,  that  the  master, 
owners,  and  crew  of  the  N,  were  not  entitled  to 
salvage  reward,  but  awarded  salvage  to  the  re- 
maining plaintiffs.  27ie  KilUena,  6  Adm.  D. 
193  ;  46  L.  T.  621 ;  61  L.  J.,  Adm.  11  ;  30  W.  R. 
339  ;  4  Asp.  M.  C.  472. 

Amount  of  Salvage  Award.] — The  value 

of  the  property  salved  was  12,6632.,  and  the  total 
award  made  by  the  court  for  salvage  was  4,200?. 
lb. 

Salvors  having,  by  meritorious  services  ren- 
dered at  the  risk  of  their  lives,  salved  a  derelict 
vessel,  her  cargo  and  freight,  valued  together  at 
760Z.,  the  court  awarded  3602.  as  salvage  re- 
muneration.    The  Ilehe^  4  Adm.  D.  217. 

A  derelict  vessel  was  found  in  the  North  At- 
lantic Ocean,  800  miles  from  land,  in  a  seriously 
damaged  condition,  and  was  navigated  into 
Queenstown  by  salvors,  who  incurred  great 
risk  and  hardship  in  rendering  the  service. 
The  value  of  the  derelict  was  6,1(K)2.  The  court 
awarded  2,3002.  as  salvage  reward.  The  Craigs^ 
5  P.  D.  186  ;  29  W.  R.  446.  And  see  cases  ants, 
col.  1640. 

Wreck.] — Timber  which  has  been  moored  on 
a  river  (some  miles  above  a  harbour)  opposite  to 
the  owners'  premises,  and  has  drifted  therefrom 
to  the  sea,  in  consequence  of  an  accidental 
loosening  of  the  fastenings,  is  not  a  wreck 
within  17  &  18  Vict.  c.  104,  s.  458,  entitling  the 
justices  to  make  an  award  for  salvage,  and  the 
salvors,  obligees  of  a  bond  given  by  the  owner 
to  abide  this  award,  are  not  entitled  to  sue  on 
such  bond.  Palmer  v.  Bouse,  3  H.  &  N.  505  ; 
27  L.  J.,  Ex.  437. 

The  jurisdiction  of  the  Admiralty  subsists  as 
long  as  the  shore  is  covered  with  water,  and  the 
rights  of  lords  of  manors  can  exist  only  as  long 
as  the  land  is  left  dry.  Therefore  a  ship  cannot 
be  considered  "  wreckum  maris,"  nor  the  claim 
of  a  lord  of  the  manor  to  wreck  sustained,  unless 
at  the  time  of  taking  possession  she  is  either  on 
the  shore  itself  or  left  nigh  and  dry  on  land.  TJie 
Panline,  2  Rob.  Adm.  Rep.  358  ;  9  Jur.  286.  See 
also  Stackpole  v.  Re^.,  9  Ir.  R.,  Eq.  619 — C.  A. 

8.  A6BEEMENTS  AS  TO  TOWAOE. 

Implied  Undertaking  as  to  Fitness  of  Tug 
suppUed  to  Perform  Services. J — The  plaintiff,  a 
master  mariner,  contracted  with  the  defendants 

T  a  lump  sum  to  be  paid  him  by  the  defen- 


( dants,  to  take  a  certain  specified  steam-tug  of 
the  defendants',  towing  six  sailing  barges,  from 
Hull  to  the  Brazils,  the  plaintiff  paying  the  crew  * 
and  providing  provisions  for  all  on  board  for 
seventy  days.     The  engines   of  the  steam-tug 
were  damaged  and  out  of  repair  at  the  time  of 
the  contract,  but  neither  the  plaintiff  nor  de* 
fendants  were  then  aware  of  this.    The  conse- 
quence, however,  of  the  engines  being  so  defec- 
tive was  that  the  time  occupied  in  the  voyage 
was  increased,  and  the  plaintiffs  gain  in  per- 
forming his  contract  was  much  less  than  it  would 
otherwise  have  been  : — Held,  by  Brett  and  CJot- 
ton,  L.  J  J.,  that  as  the  contract  related-  to  a 
specified  vessel,  there  was  no  implied   under- 
taking by  the   defendants  that  it  should  be 
reasonably  efficient  for  the  purposes  of  the  voy- 
age, and  that  therefore  the  defective  state  of 
the  engines  gave  the  plaintiff  no  cause  of  action, 
it  not  appearing  that  the  engines  were  in  a 
worse  state  when  the  plaintiff  took  possession  of 
the  vessel  than  they  were  at  the  time  of  the 
contract.    Robertson  v.  Anmzon  Tug  and  Lights 
erage  Covipany,  7  Q.  B.  D.  698  :  51  L.  J.,  Q.  B. 
68  ;  46  L.T.  146 ;  30  W.  R.  308  ;  4  Asp.  M.  C. 
496— C.  A. 

Held,  contra,  by  Bramwell,  L.  J.,  that  the 
defective  state  of  the  engines  gave  the  plaintiff 
a  cause  of  action,  as  there  was  an  implied  under- 
taking by  the  defendants  that  the  engines  were 
not  so  defective,    lb. 

Validity.] — The  master  agreed  with  a  tug  for 
towage  from  Sea  Reach,  in  the  Thames,  to  a 
London  wharf,  and  agreed  to  pay  6/.  and  give 
an  order  upon  the  owner  of  the  wharf  for  the 
amount  usually  allowed  by  him  (under  the 
name  of  **  towage  ")  as  a  premium  to  vessels  of  the 
kind  coming  to  his  wharf.  The  service  was  per- 
formed by  the  tug,  and  the  master  paid  the 
money,  but  refused  to  give  the  order  on  the 
owner  of  the  wharf.  The  amount  actually  paid 
by  the  owner  of  the  wharf,  according  to  his 
practice,  was  proved ;  and  it  was  also  proved 
that  if  an  order,  signed  by  the  master  of  the 
vessel  towed,  was  presented  by  the  master  of 
the  tug,  the  money  would  be  (as  a  matter  of 
practice)  paid  to  him  : — ^Held,  that  the  master 
of  the  vessel  had  no  authority  to  agree  to  trans- 
fer to  the  master  of  the  tug  an  uncertain  sum 
payable  to  the  owners  of  Uie  vessel ;  and  that 
the  court  had  no  authority  to  enforce  such  a 
contract  or  give  damages  for  the  breach  of  it. 
TJte  Martha,  Lush.  314. 

The  owners  and  crew  of  a  tug  sued  for  salvage 
services,  idleging  that  an  agrcement  entered  into 
for  towage  service  was  invalid,  by  reason  of  the 
fact  of  the  illness  of  a  great  part  of  the  crew  of 
the  vessel  salved  having  been  withheld.  No 
danger  to  property  was  proved  : — ^Held,  that 
therc  was  no  salvage  service,  and  the  court  pro- 
nounced for  the  agreement  with  costs.  The 
Canora,  1  L.  R.,  Adm.  54  ;  12  Jur.,  N.  S.  528.. 

Delay — Payment  of  Extra  Sum.] — When  a 
contract  is  entered  into  to  tow  a  vessel  from  one 
point  to  another  for  a  fixed  sum,  the  tug  cannot 
claim  extra  remuneration  in  the  nature  of  pay- 
ment for  towage  in  respect  of  a  delay  wnich 
occurs  during  the  transit  without  any  &ult  on 
the  part  of  the  tug  or  the  tow.  The  IBemmett, 
5  Adm.  D.  227  ;  49  L.  J.,  Adm.  66  ;  42  L.  T.  514. 

Eridence  of  Making.] — A  master  of  a  steam- 
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tag,  of  which  the  defendant  was  owner,  was  em- 
ployed by  the  plaintiff  to  tow  his  smack  oat  of  a 
harbour.  In  so  doing  the  smack  was  stranded, 
through  the  negligence  of   the   master.     The 

Silaintiff  had  on  previous  occasions  hired  the 
efendant's  steam-tag,  and  on  paying  the 
charge  had  received  a  receipt,  upon  the  back  of 
which  was  printed  a  notice  that  the  defendant 
would  not  be  answerable  for  damage  occa- 
sioned by  any  supposed  negligence  of  his  ser- 
vants : — Held,  that  it  was  a  question  for  the 
jury  whether  the  contract  was  made  on  the  terms 
printed  on  the  back  of  the  receipts.  Sijmonds 
V.  Pain,  6  H.  &N.  709  ;  30  L.  J.,  Ex.  256. 


9.  Liability  of  Tugs  fob  Negligence. 

Afition  agai^t  Tog  for  Damage—Gontribn- 
tory  Vogligenoe  is  no  Answer.]— Where  a  vessel 
is  under  the  charge  of  a  licensed  pilot,  the  em- 
ployment of  whom  is  compulsory,  and  is,  at  the 
same  time,  in  tow  of  a  steam-tug,  the  latter  is 
bound  to  obey  the  orders  of  the  pilot.  In  case 
of  a  mischief  occurring  to  the  vessel,  occasioned 
directly  by  the  conduct  of  the  steam-tug,  the 
tug  (which  had  not  noticed  the  pilot's  signal) 
cannot,  in  an  action  brought  by  the  ownera  of 
the  vessel  for  damage,  set  up,  as  a  legal  defence, 
contributory  negligence,  upon  the  ground  that 
if  the  pilot,  when  the  mischief  was  about  to 
happen,  had  himself  done  a  certain  thing  the 
mischief  might  possibly  have  been  avoided. 
Bland  v.  Ro$g  QT/w  Jvlla^  (Lush,  231 ;  14  Moo. 
P.  C.  210)  commented  on  and  approved.  SjMtght 
v.  Tedcatftle,  6  App.  Cas.  217  ;  44  L.  T.  5«9  ;  29 
W.  R,  761— H.  L.  (E.). 

Where  the  Vessel  in  Tow  in  Charge  of  a  Pilot 
by  Compulsion  of  Law.] — Where  a  steam-tug 
towing  a  vessel  under  a  towage  contract  is  so 
negligently  navigated  as  to  come  into  collision 
with  a  vessel  belonging  to  third  parties,  the 
owners  of  the  steam-tug  are  liable  for  the 
damage  done,  even  if  at  the  time  of  the  collision 
the  vessel  in  tow  was  in  charge  of  a  duly- 
licensed  pilot  by  compulsion  of  law,  whose 
deibult  solely  occasioned  the  collision.  Tlie 
3rary,  5  Adm.  D.  14  ;  48  L.  J.,  Adm.  66 ;  41  L.  T. 
351 ;  28  W.  B.  95. 

Jnrisdietion.] — ^The  court  has  jurisdiction  to 
entertain  a  suit  instituted  by  the  owners  of  a 
vessel  against  a  steam-tug  engaged  to  tow  the 
vessel  for  negligently  towing  the  vessel  so  as  to 
cause  her  to  come  into  collision  ^vith  and  do 
damage  to  another  vessel.  The  Energy ,  3  L.B., 
Adm.  48  ;  39  L.  J.,  Adm.  25  ;  23  L.  T.  601  ;  18 
W.  R.  1009. 

A  damage  to  a  vessel  whilst  being  towed, 
caused  by  the  improper  navigation  of  the  tug 
which  was  towing  it,  is  within  the  Merchant 
Shipping  Act  Amendment  Act,  1862  (25  k  26 
Vict.  c.  63),  s.  54,  sub-s.  4.  notwithstanding  such 
damage  occurred  also  through  a  breach  of  the 
towing  contract,  and  the  owner  of  the  tug  is 
therefore  entitled  to  the  limitation  of  liability 
given  by  that  section  if  such  damage  occurred 
without  his  actual  fault  or  privity.  W^mhlherg  v. 
T<mng,  46  L.  J.,  C.  P.  783  ;  24  W.  R.  846. 

Semble,  that  if  the  damage  occurred  from  a 
mere  breach  of  the  contract  to  tow,  the  owner 
of  the  tog  would  not  be  entitled  to  the  benefit 
of  such  section.    Ih 


Claim  for  SalYag»— Hegligenee.] — A  tug  under 
contract  to  tow  a  ship  is  not  entitled  to  salvage 
remuneration  for  rescuing  the  ship  from  danger 
brought  about  by  the  tug's  negligent  perform* 
ance  of  her  towage  contract.  A  tug  agreed  to 
tow  a  ship  from  Liverpool  to  the  Skerries  for  a 
fixed  sum.  The  tug  impmdently  towed  the  ship 
in  bad  weather  too  near  a  lee  shore,  and  the 
weather  becoming  worse  during  the  pei^ormancc 
of  the  agreed  towage  service,  the  hawser  parted 
and  the  ship  was  placed  in  a  position  of  danger 
and  was  compelled  to  let  go  her  anchors  to  avoid 
i  being  driven  on  shore.  From  this  position  she 
was  rescued  by  the  tug,  having  been  compelled 
to  slip  her  anchors  and  chains,  which  were  lost : 
— Held,  that  the  tug  was  not  entitled  to  claim 
salvage  remuneration,  and  that  her  owners  were 
liable  to  pay  for  the  loss  of  the  anchors  and 
chains.  The  Robert  Dixon,  5  Adm.  D.  54  ;  42 
L.  T.  344  ;  28  W.  R.  716— C.  A. 

Tng  bound  to  follow  Direetions,  and  not  Liable 
for  eonseqnent  Danger.]— Semble,  if  a  tug  re- 
ceives positive  directions  from  the  ship  she  is 
towing  as  to  the  course  she  is  to  steer,  she  is 
bound  to  obey  them  ;  and  if  the  ship  gets  into « 
danger  in  consequence  of  such  directions  the  tug 
is  not  liable.    lb. 

See  also  cases  under  Pilots  akd  Pilotage 
and  Collision,  sujtra. 

Condition  exempting  firom  Liability  firom  HegU- 
genee  of  Tog  Owners  or  Servants.] — The  master 
of  a  steam  tug,  who  had  contracted  to  tow  a  fish- 
ing smack  out  of  the  harbour  of  Great  Yar- 
mouth to  sea  on  the  terms  that  his  owners 
should  not  be  liable  for  damage  arising  from  any 
negligence  or  default  of  themselves  or  their' ser- 
vants, after  the  towage  had  been  in  part  per- 
formed, took  in  tow  in  addition  to  the  smack  six 
other  vessels,  and  in  consequence  was  unable  to 
keep  the  fishing  smack  in  her  course,  so  that  she 
went  aground  and  was  lost.  By  having  more 
than  six  vessels  In  tow  at  once  the  master  of  the 
tug  disobeyed  a  regulation  made  by  the  harbour- 
master of  Great  Yarmouth  under  statutory  autho- 
rity. The  owners  of  the  fishing  smack  brought 
an  action  against  the  owners  of  the  steam  tug  to 
recover  damages  : — Held,  that  the  loss  of  the 
smack  was  occasioned  by  the  negligence  of  the 
master  of  the  tug ;  but  uiat  the  defendants  were 
protected  from  liability  by  the  terms  of  the  tow- 
age contract,  and  that  the  action  must  be  dis- 
missed. TJie  United  Service  or  Cole  v.  Oreat 
Yarmouth  Steam  Ihtg  Company,  8  Adm.  D.  56 ; 
52  L.  J.,  Adm.  18  ;  48  L.  T.  486  ;  31  W.  R.  614  ; 
5  Asp.  M.  0.  55.  Affirmed,  9  Adm.  D.  3 ;  53 
L.  J.,  Adm.  1 — C.  A. 

10.  JUBISDICTIOir. 

a.  Hiffh  Oourt. 

Extent  of— Value.]— The  Ck>nrt  of  Admiralty 
and  the  Admiralty  tk>urt  of  the  Cinque  Ports 
have  both  jurisdiction  over  claims  for  salvage 
where  the  value  of  the  property  salved  does  not 
exceed  1,00(W.  T7iy?  Jeune  Paul,  1  L.  R.,  Adm. 
336  ;  36  L,  J.,  Adm.  11 ;  16L.T.  125 ;  15  W.  R.  776. 

The  words  in  25  &  26  Vict.  c.  63,  s.  49,  deter- 
mining  the  jurisdiction  of  the  Court  of  Admiralty 
by  the  value  of  the  property  saved,  mean  ^  the 
value  of  the  property  wben  first  brought  into 
safety  by  the  salvors,  and  not  its  value  at  any 
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subsequent  period.     The  Stellu,  1  L.  R.,  Adm. 
340  ;  36  L.  J.,  Adm.  13  ;  16  L.  T.  335  ;  15  W.  R.  936. 

A  salvage  suit  was  instituted  in  the  Court  of 
Admiralty,  in  a  sum  exceeding  300Z.  ;  the  yalue 
of  the  property  saved  was  less  than  1,000Z.  :— 
Held,  that  the  court  had  jurisdiction  to  entertain 
the  suit.  TJie  EmpreM,  3  L.  R.,  Adm.  502  ;  41 
L.  J..  Adm.  32  :  25  L.  T.  885  :  20  W.  R.  653. 

By  17  &  18  Vict.  c.  104,  s.  460,  and  25  &  26  Vict, 
c.  63,  ss.  49,  50,  the  Court  of  Admiralty  has  not 
jurisdiction  to  determine  and  award  the  amount 
of  salvage  due  if  the  value  of  the  property  saved 
is  proved  not  to  exceed  1,000Z.,  but  nevertheless 
it  retains  jurisdiction  to  condemn  in  costs  and 
damages  salvors  so  wrongfully  arrestingproperty, 
and  for  other  collateral  purposes.  Tke  Kate^ 
B.  &  L.  218  ;  33  L.  J.,  Adm.  122  ;  10  Jar.,  N.  S. 
444  ;  9  L.  T.  782. 

A  claim  for  less  than  the  sum  of  200/.  was 
made  for  salvage  service  rendered  within  the 
limits  of  the  United  Kingdom,  i.  e.  within  three 
miles  from  the  shore  : — Held,  that,  under  17  & 
18  Vict.  c.  104,  8.  460,  the  Court  of  Admiralty 
had  not  jurisdiction  to  adjudicate  on  the  claim. 
The  Leda,  Swabey,  40  ;  2  Jur.,  N.  8.  119. 
,  Where  the  value  of  the  property  saved  does 
not  exceed  1,000Z.,  the  Court  of  Admiralty  will, 
notwithstanding  an  absolute  appearance  is  given 
by  the  defendant,  refuse  to  proceed  in  the  salvage 
suit,  on  the  ground  that  17  &  18  Vict,  c  104, 
8.  460,  and  the  25  &  26  Vict.  c.  63,  s.  49,  prohibit 
the  court  from  exercising  jurisdiction.  TJie  Louisa, 
B.  &  L.  59 ;  9  Jur.,  N.  S.  676  ;  11  W.  R.  614. 
See  also  The  William  a?id  John,  post,  col,  1657. 

Owner.] — It  is  immaterial  to  this  question 


that  the  party  defending  is  the  mortgagee,  not  the 
own.er  of  the  ship.  The  word  "  owners  "  in  17  & 
18  Vict.  c.  104, 6.  460,  if  necessary,  extends  to  all 
persons  interested  in  the  property,    Ih, 


Egtoppel.]~In  a  salvage  suit  the  defen- 


dants entered  an  absolute  appearance.  The  vessel 
being  aiTested,  was  releasea  on  the  11th  January, 
on  an  undertaking  by  the  proctors  of  the  owners 
to  file  an  affidavit  or  value  within  a  week.  On 
the  loth  they  filed  an  affidavit  stating  the  value 
of  the  vessel,  freight  and  cargo  to  be  over  1,000/. 
On  the  19th  a  receiver  of  wreck  made  an  affidavit 
that  the  value  was  under  1,OOOZ.  On  the  1st 
February  the  defendants  applied  to  dismiss  the 
suit  with  costs  on  the  ground  that  the  court  had 
no  jurisdiction,  which  in  such  a  case  lay  with 
the  justices,  under  25  &  26  Vict.  c.  63,  s.  49  : — 
Held,  that,  under  the  circumstances,  the  defen- 
dants had  estopped  themselves  from  objecting  to 
the  jurisdiction,  and  the  application  was  dis- 
missed with  costs.     The  Dart,  21  L.  T.  765. 

Agreement  giying.] — Two  causes  of  salvage 
against  a  vessel  were  consolidated  upon  motion 
by  the  defendants,  and  with  the  consent  of  all 
parties.  On  a  petition  being  subsequently  filed, 
the  defendants  moved  for  its  dismissal,  with  casts 
and  damages,  on  the  ground  that  the  value  of  the 
property  salved  was  under  1,000/. : — Held,  that 
the  proceedings  in  reference  to  the  consolidation 
must  be  construed  as  an  agreement  which  gave 
the  court  jurisdiction  under  31  &;  32  Vict.  c.  71, 
8. 9.  The  Herman.  Wedcl,  39  L.  J.,  Adm,  30  ;  23 
L.  T.  876. 

Damages  against  Salvors  for  Arresting.]  — 

The  court  will  not  decree  for  damages  unless  ! 


the  circumstances  shew  mala  fides  or  crassa  neg- 
lieentia  on  the  part  of  the  salvors  in  arresting, 
whereof  the  fact  that  salvors  arrested  without 
first  obtaining  a  valuation  of  the  property  from 
the  receiver  of  wreck  (as  provided  for  by  25  k. 
26  Vict.  c.  63,  s.  50)  is  not  conclusive  evidence, 
TJie  Kate,  B.  &  L.  218  ;  33  L.  J.,  Adm.  122  ;  10 
Jur.,  N.  S.  444  ;  9  L.  T.  782. 

Objeetion,  when  taken.] — The  objection  to  the 
jurisdiction  of  the  court,  on  the  ground  that  the 
property  is  under  1,000/.,  should  be  alleged  when 
the  appearance  is  enteied ;  but  where  a  defen- 
dant appeared  absolutely,  and  raised  the  objec- 
tion after  the  petition  was  filed,  the  court 
entertained  it,  but  refused  costs.  The  Louisa, 
B.  &  L.  69  ;  9  Jur.,  N.  S.  676  ;  1 1  W.  R.  614. 

Services  where  Rendered.] — Defendants  in  a 
cause  of  salvage,  instituted  against  the  cargo  of 
a  foreign  ship  to  recover  for  ^vage  services  ren- 
dered in  saving  the  lives  of  a  number  of  the 
crew  and  passeugei's  on  board  such  ship,  alleged 
in  their  statement  of  defence  that  the  vessel  in 
which  the  cargo  proceeded  against  had  been  laden 
was  not,  at  the  time  the  salvage  services  were 
rendered,  stranded  or  in  distress  on  the  shore  of 
any  sea  or  tidal  water  within  the  limits  of  the 
United  Kingdom.  The  plaintiffs  demurred,  on 
the  ground  that  the  facts  therein  stated  were  not 
sufficient  to  exclude  the  jurisdiction  of  the  court. 
The  court  sustained  the  demurrer.  Hie  Deut^h- 
laml,  25  W.  R.  755. 


Onus  of  Proof  of  Distance.] — To  oust  the 


court  of  its  municipal  jurisdiction,  it  lies  upon 
the  defendant  to  prove  that  the  vessel  was  at  a 
distance  from  shore,  to  which  the  powers  of  the 
court  do  not  extend.  Tlie  Gertrude,  30  L.  J., 
Adm.  130. 

In  Cinqne  Ports.]— The  17  &  18  Vict,  a  101, 
s.  460,  does  not  alter  the  juiisdiction  of  the  Court 
of  Admiralty  and  the  Cinque  Ports  in  cases  of 
salvage  services  performed  within  the  limits  of 
the  Cinque  Ports.  The  Maria  Luim,  8>vabev, 
67  ;  2  Jur.,  N.  6.  264. 

b.  Justices. 

Meaning  of  *<  Ship  or  Boat  Stranded  or  other- 
wise in  Distress  on  the  Shore  of  any  Sea  or  Tidal 

Water."] — ^Justices  awarded  salvage  in  respect 
of  services  rendered  to  a  hopper  barge,  whi<di 
had  been  found  adrift  without  any  person  on 
board  of  her  in  the  Wash,  about  three  miles  from 
Boston.  The  barge  was  not  furnished  with  any 
means  by  which  she  could  be  propelled,  and  was 
used  for  dredging  purposes: — Held,  that  the 
barge  was  a  ^*  ship  in  distress  on  the  shore  of  a 
sea  or  tidal  water,"  within  the  meaning  of  the 
Merchant  Shipping  Act,  1854,  s.  458,  and  that 
the  justices  had  jurisdiction  to  award  salvage. 
Th4i  Leda  (Sw.  40)  followed.  The  Mae  or  Mar- 
adam  v.  Savcy  Polly,  7  Adra.  D.  126  ;  51  L.  J., 
Adm.  81 ;  46  L.  T.  907  ;  6  Asp.  M.  C.  555— 
C.  A.  Reversing  7  Adm.  D.  38  ;  51  L.  J.,  Adm. 
20  ;  46  L.  T.  206 ;  30  W.  R.  552. 

"Sum  Claimed."]— The  17  &  18  Vict,  c  104, 
s.  460,  and  25  &  26  Vict.  c.  63,  s.  49,  being  read 
together,  enact,  that  aU  disputes  as  to  the  amount 
of  salvage,  where  either  the  sum  claimed  does 
not  exceed  2007,  or  the  value  of  the  property 
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saved  does  not  exceed  1,000/.,  shall  be  referred 
to  justices  of  the  peace,  and  thereby  in  those 
cases  exclude  the  jurisdiction  of  the  Court  of 
Admiralty.  The  William  and  John^  B.  &  L.  49  ; 
32  L.  J.,  Adm.  102 ;  9  Jur.,  N.  S.  284  ;  8  L.  T. 
50  ;  11  W.  R,  535. 

By  "the  sum  claimed"  is  meant  the  simi 
claimed  by  the  salvors  before  the  dispute  is 
referred.    lb. 

The  words  ''  disputes  as  to  the  amount  of  sal- 
vage" extend  to  cases  where  an  agreement  stipu- 
lating for  a  fixed  amount  has  been  made.    Ih, 

The  existence  of  an  agreement  does  not  confer 
jurisdiction  upon  the  Court  of  Admiralty,  but 
where  that  jurisdiction  exists,  and  has  been  pro- 
perly set  in  motion,  may  induce  the  court  to  give 
costs  to  the  salvors,  although  they  recover  a  sum 
less  than  200if.  See  also  casen  ante,  cols.  1654, 1655. 

"  Sum  in  Dispute.''] — The  words  •*  sum  in  dis- 
pute "  in  17  &  18  Vict.  c.  104  s.  464,  do  not  mean 
the  sum  awarded  by  the  justices  and  appealed 
against ;  and  where  the  only  evidence  of  the 
sum  in  dispute  is,  that  the  salvors  claimed  before 
the  justices  a  certain  amount  of  salvage,  not  ex- 
ceeding 200/.,  an  appeal  from  the  award  of  the 
justices  lies  to  the  Admiralty  Court,  The 
Andrew  Wilson,  B.  &  L.  56  ;  32  L.  J.,  Adm.  104 ; 
9  Jur.,  N.  S.  474  ;  8  L.  T.  177. 

Salvors,  having  sent'  in  a  formal  demand  in 
writmg  for  40/.,  afterwards,  before  the  justices, 
claimed  a  sum  not  exceeding  200/.  The  justices 
foimd  that  no  salvage  was  due,  and  from  that 
decision  the  salvors  appealed : — Held,  that  the 
sum  in  dispute  was  the  sum  formally  demanded, 
and  that  as  that  was  under  50/.,  an  appeal  did 
not  lie.  The  Mary  Anne,  34  L.  J.,  Adm.  73  ;  12 
L.  T.  238. 

When  the  sum  in  dispute  exceeds  50/.,  the 
court  has  jurisdiction  to  entertain  an  appeal, 
even  though  the  value  of  the  property  salved  is 
under  1,000/.  Tlic  Generovs,  2  L.  K.,  Adm.  57  ; 
37  L.  J.,  Adm.  37  ;  18  L.  T.  552  ;  16  W.  R.  519. 

Appeal — Varying  Order.]— The  court  will  not 
entertain  an  appeal  from  the  salvage  award  of 
justices  upon  the  mere  question  of  amount,  unless 
plainly  exorbitant.  The  Cuba,  Lush.  14  ;  6  Jur., 
N.  S.  152. 

The  salvors  brought  a  barge  off  a  dangerous 
position  near  the  Nore  Sand,  and  claimed  80/.  The 
magistrates  at  Maidstone  awarded  15/. : — Held, 
that  the  latter  sum  was  quite  inadequate,  and 
the  court  gave  40/.     Tlie  Harriett,  Swabey,  218. 

Unless  the  amount  awarded  is  wholly  inade- 
quate, the  court  will  not  disturb  the  award,  even 
though  it  is  of  opinion  that  the  magistrates 
should  have  given  a  somewhat  larger  sum.  Tlic 
Jeune  Louise,  37  L.  J.,  Adm.  32, 


Practice.] — The  court  rarely  admits  new 


evidence  on  the  hearing  of  an  appeal  from  an 
award  of  magistrates.     The  Generous,  supra, 

EstoppeL] — The  value  stated  by  the  owners  of 
salved  property  in  proceedings  before  commis- 
sioners 18  not  conclusive  upon  the  salvor  though 
assented  to  at  the  time.  The  Hope,  14  L.  T.  467. 
And  see  The  ElUe,  Swabey,  436. 

0.  County  Court. 

Extent  cf.]— By  17  &  18  Vict.  c.  104,  ss.  458, 
460,  and  25  &  26  Vict.  c.  63,  s.  49,  where  certain 


services  are  rendered  to  a  ship  or  a  boat  in  dis- 
tress on  the  seashore,  there  shall  be  payable  to 
the  parties  by  whom  the  service  is  rendered  a 
reasonable  amount  of  salvage,  the  amount,  in 
case  of  dispute,  where  the  sum  claimed  does  not 
exceed  200/.,  or  the  value  of  the  property  saved 
does  not  exceed  1,000/.,  to  be  referred' to  the 
arbitration  of  two  justices  or  a  county  court 
judge : — Held,  that  a  county  court  judge  may 
exercise  this  jurisdiction  where  there  has  been  a 
salvage  agreement  for  a  fixed  sum,  and  that  a 
rule  by  which  such  proceedings  are  to  be  com- 
menced in  the  county  court  by  plaint  and  sum- 
mons is  valid.  Beadndl  v.  Beeson,  3  L.  R.,  Q.  B. 
439  ;  37  L.  J.,  Q.  B.  171  ;  18  L.  T.  401  ;  10  W.  R. 
1008 ;  9  B.  &  S.  315. 


BlBtribntion  of  Salvage.] — A  county  court, 


having  admiralty  jurisdiction,  has  jurisdiction  to 
entertain  a  suit  of  distribution  of  salvage  where 
the  amount  which  the  court  is  asked  to  appor- 
tion does  not  exceed  300/.,  notwithstanding  that 
the  value  of  the  property  saved  exceeds  1,000/. 
Tlie  Glannibanta,  Elcmore  v.  Trim,  2  Adm.  D. 
45  ;  46  L.  J.,  Adm.  75  ;  36  L.  T.  27  ;  25  \V.  R.  513. 
The  admiralty  jurisdiction  of  the  county  courts 
extends  to  the  distribution  of  salvage,  although 
there  has  been  no  original  claim  in  the  county 
court  for  salvage.    lb. 

Towage.  J — The  words  of  3  &  4  Vict.  c.  65,  s. 
6,  "claim  in  the  nature  of  towage,"  do  not  in- 
clude a  claim  by  a  towed  vessel  against  her  tug 
for  misconduct.  The  damage  referred  to  by  that 
section  and  by  24  &  25  Vict.  c.  10,  s.  7,  is 
that  which  results  from  a  collision.  The  Robert 
Pow,  B.  &  L.  99  ;  32  L.  J.,  Adm.  164  ;  9  L.  T. 
237. 

The  value  stated  by  the  owners  of  salved  pro- 
perty in  proceedings  before  commisioners  is  not 
conclusive  upon  the  salvor,  even  though  assented 
to  at  the  time.     The  Hope,  14  L.  T.  467. 

Enforcing  Bonds  given  to  Beceiyers  of  Wreck.] 

— As  it  is  a  matter  of  grave  doubt  whether  the 
county  courts  having  admiralty  jurisdiction  have 
power  to  enforce  salvage  bonds  given  to  receivere 
of  wreck  under  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  s.  468,  the  Court  of  Admi- 
ralty will,  on  the  application  of  a  salvor  in  re- 
spect of  whose  services  such  a  bond  has  been 
given,  grant  leave  to  proceed  in  the  High  Court 
under  the  County  Courts  Admiralty  Junsdiction 
Act,  1868  (81  &  32  Vict.  c.  71),  s.  9.  Tlte  John 
Evans,  43  L.  J.,  Adm.  9  ;  30  L.  T.  308. 


11.  Practice,  Pleading,  and  Procedure. 

a.  Parties. 
uind  seethe  general  head  rj/" Practice,  infra, 

Seyeral  Salvors.]— The  court  will  protect 
owners  where  the  expenses  have  been  increased 
by  separate  suits  liaving  been  brought  by  two 
sets  of  salvors,  and  the  interest  of  the  one  set 
has  been  denied  by  the  other.  The  Bartley, 
Swabey,  198. 

Who  to  Sno.] — Two  suits  afterwards  consoli- 
dated were  brought,  one  by  the  owner  and  the 
other  by  the  charterer  of  the  salving  ship,  for 
salvage  to  a  ship  also  chartered  to  the  same 
charterer :— Held,  that  as  under  the  terms  of  the 
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cfaarterparty  the  charterer  of  the  Balving  ship 
was  for  the  .time  being  the  owner,  he,  and  not 
the  owner,  was  entitled  to  institute  the  suit.  Tlte 
Scout,  3  L.  R.,  Adm.  512  ;  41  L.  J.,  Adm.  42  ;  26 
L.  T.  371 ;  20  W.  B.  617. 

Third  Party — Proe^dme.l — In  an  action  for 
damage  by  coUiRion  brought  oy  a  vessel  at  anchor 
against  a  vessel  in  tow  of  a  tug,  the  owners  of 
the  tug  were  made  third  parties  under  Ord.  XVI. 
r.  18,  as  the  defendants  claimed  to  be  indemnified 
by  the  owners  of  the  tug  against  the  plaintiffs' 
claim  on  the  ground  that  the  improper  naviga- 
tion, if  any,  was  that  of  the  tug.  An  applica- 
tion for  directions  under  Ord.  XVI.  r.  21,  was 
subsequently  made,  and  the  plaintiffs  thereupon 
asked  that  the  third  parties  should  be  dismissed 
from  the  action  on  the  ground  that  the  plaintiffs 
would  be  embarrassed  by  the  proceedings  be- 
tween the  defendants  and  the  third  parties : — 
Held,  that  the  third  parties  must  be  dismissed, 
as  under  the  circumstances  questions  would  pro- 
bably arise  betvs-een  them  and  the  defendants  by 
which  the  plaintiffs  might  be  embarrassed,  as 
they  were  different  from  those  upon  which  the 
action  between  the  plaintifb  and  defendants 
would  turn.  Tlte  Bianea^  8  Adm.  D.  91  ;  52 
L.  J.,  Adm.  56  ;  48  L.  T.  440 ;  31  W.  R.  954 ; 
5  Asp.  M.  C.  60. 

Hearing.] — Where  there  are  rival  salvors,  the 
salvor  who  first  enters  his  suit  has  the  right  to 
begin,  unless  special  circumstances  are  shewn. 
The  Morocco,  24  L.  T.  598. 

Rival  salvors  have  a  right  to  cross-examine 
each  other's  witnesses,  but  only  on  a  point  at 
which  they  are  at  issue.  A  salvor  who  saves  life 
in  addition  to  the  services  rendered  by  him  in 
connexion  with  the  other  salvors,  is  not  bound  to 
consolidate  where  the  salvors  cannot  agree  as  to 
the  conduct  of  the  cause.    Ih, 

In  a  suit  by  rival  salvors  being  heard  together, 
the  witnesses  called  on  behalf  of  one  set  of 
salvors  will  be  liable  to  cross-examination  ;  first, 
on  behalf  of  the  rival  plaintiffs,  and  theiion  behalf 
of  the  defendants.  TJie  Philadelphia,  B.  &  L. 
28. 


Kight  to  Begin.]— The  right  to  begin  does  not 
shift  with  the  burden  of  proof,  but  is  almost 
universally  with '  the  claimant.  The  Magdalen, 
31  L.  J.,  Adm.  22. 

Coniolidation  of  Aotioni.] — Salvage  suits  may 
be  consolidated  on  the  motion  of  the  plaintiff 
and  without  the  consent  of  the  defendants.  TJie 
Melpomene  J  4  L.  R.,  Adm.  129 ;  42  L.  J.,  Adm. 
45  ;  28  L.  J.  76  ;  21  W.  R.  956. 

When  a  vessel  had  been  arrested  in  two  causes 
of  salvage,  which  upon  motion  by  consent  of  all 
parties  had  been  consolidated,  and  a  petition  was 
afterwards  filed,  a  motion  to  dismiss  the  suit  with 
costs  and  damages,  as  the  value  of  the  property 
saved  was  under  1,000/.,  was  rejected  with  costs. 
Tfie  Herman  Wcdel,  39  L.  J.,  Adm.  30  ;  23  L.  T. 
876. 

Connsel.] — ^When  the  interests  of  one  of  the 
parties  in  a  consolidated  salvage  suit  is  adverse  to 
the  interests  of  the  others,  separate  counsel  on  his 
behalf  may  be  heard  at  the  hearing  of  tlic  conso- 
lidated cause.  The  Scout,  3  L.  R.,  Adm.  512  ;  41 
L.  J.,  Adm.  42 ;  26  L.  T.  371 ;  20  AV.  B.  617. 


b'  Tender. 


Tender.] — In  a  case  where  two  actions  of  sal- 
vage were  instituted  against  the  same  vessel,  on 
behalf  of  plaintiffs  having  adverse  interests,  to 
recover  salvage  reward  in  respect  of  services 
rendered  on  the  same  occasion,  the  court,  on  the 
plaintiffs  refusing  to  consent  to  a  consolidation 
order,  allowed  the  defendants  to  make  a  single 
tender  in  respect  of  the  claims  in  both  actions. 
The  Jacob  Landstrom,  4  Adm.  D.  191  ;  40  L.  T. 
38. 

A  defendant  may,  by  act  in  court,  tender  a 
sum  of  money  in  sati^ction  of  the  plaintiff^s 
claim,  and  reserve  the  question  whether  he  is 
liable  to  pay  costs.  The  Hickman,  3  L.  R.,  Adm. 
15;  21  L.  T.472;  18W.R.151. 

Where  no  tender  has  been  made  in  a  salvage 
suit  for  services  which  were  actually  towage, 
the  amount  of  claim  could  not  be  reoover&d. 
'lite  Strathnater,  1  App.  Cas.  58  ;  34  L.  T.  148 
—P.  C. 

Effect  on  Q^9ltM,ySee post,  col.  1664. 

On  Appeal  againit  Award.]— The  sum  of  800/. 
had  been  awarded  by  the  Cinque  Port  Commis- 
sioners to  salvors  for  services  rendered  to  a  brig 
and  her  cargo.  The  ownere  of  the  brig  and  caigo, 
pursuant  to  1  &  2  Geo.  4,  c.76,  instituted  an  appeal 
against  this  award  in  the  Court  of  Admiralty, 
and  afterwards  tendered  1002.  by  act  in  court : — 
Held,  on  motion  to  direct  the  notice  of  tender  to 
be  taken  off  the  file,  that  the  appellants  were 
entitled  to  make  such  tender  by  act  in  court, 
notwithstanding  that  no  tender  had  been  made 
prior  to  the  institution  of  the  appeal.  The 
Annette,  4  L.  R.,  Adm.  9  ;  42  L.  «j.,  Adm.  13  ; 
28  L.  T.  372  ;  21  W.  R.  552. 

c.  Arrest  and  Sale. 

Bail.] — When  a  ship  has  been  found  to  blame 
in  a  cause  of  collision,  and  a  cause  of  salva^  has 
been  instituted  against  the  other  (the  injured) 
ship,  the  owners  of  the  ship  found  to  blame 
have  a  right  to  intervene  in  the  salvage  cause  to 
protect  their  own  interest ;  and  if  they  choose  to 
put  in  bail  to  answer  the  claijE(i  of  the  salvors  in 
lieu  of  the  bail  given  by  the  owners  of  the  in- 
jured vessel,  the  court  will  give  them  the  con- 
duct of  the  defence  of  the  ^vage  suit ;  under 
such  circumstances  the  owners  of  the  injured 
vessel  arc  entitled  to  have  their  bail  released, 
and  to  be  paid  their  costs  up  to  the  time  when 
the  new  bail  is  put  in.     TJte  Diana,  31  L.  T.  203. 

What  Liable  to  Arrest  to  Secure  Payment] — 
Services  were  rendered,  by  means  of  which  a 
vessel  and  the  goods  on  board  were  saved  from 
total  loss,  and  the  lives  of  a  number  of  passengers 
also  were  saved.  Suits  were  instituted  on  behalf 
of  the  persons  who  rendered  the  services,  against 
the  vessel  and  her  cargo,  to  recover  salvage  re- 
ward : — Held,  that  the  wearing  apparel  of  the 
passengers,  and  other  things  belongmg  to  them 
ejusdem  generis,  on  board  the  vessel,  were  privi- 
leged from  arrest.  The  Willem  IIL,  3  L,  B., 
Adm.  487  ;  25  L.  T.  386  ;  20  W.  R.  216. 

Belease  of  Property.]— A  vessel  which  had 
been  saved  was  valued  by  a  receiver  of  wreck 
at  less  than  1,0007.  The  salvors  obtained  an 
order  for  a  commission  of  appraisement,  but  did 
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not  execute  it,  and  after  three  weeks  gave  notice 
that  they  proceeded  no  further  in  the  suit : — 
Held,  that  they  might,  within  four  days  of  ob- 
taining the  order,  have  ascertained  the  value,  and 
that  therefore  they  must  be  condemned  in 
<lamages  for  detention  of  the  vessel  during  the 
rest  of  the  three  weeks.  Thr  Margaret  and 
Jane,  38  L.  J.,  Adm.  38  ;  20  L.  T.  1017. 

After  release  of  salved  property  by  the  receiver 
of  wreck  upon  security  to  his  satisfiiction,  sal- 
vors have  no  right  to  detain  the  property,  or  to 
arrest  it.  The  Lady  KdtJierhie  Marhavij  Lush. 
404  ;  5  L.  T.  693. 

Sale  of  Cargo  Salved.] — A  barque  laden  with  a 
ct^rgo  shipped  at  Charleston  under  bills  of  lading 
whereby  tne  cargo  was  to  be  delivered  on  pay- 
ment of  freight  at  Bremen,  whilst  prosecuting 
her  voyage  to  Bremen  was  run  into  in  the  Eng- 
lish Channel  and  damaged  by  another  vessel, 
which  was  alone  to  blame  for  the  collision.  The 
master  and  crew  of  the  barque  abandoned  her, 
and  in  her  abandoned  state  she  was  taken  pos- 
session of  by  salvors,  who  brought  the  barque 
and  her  cargo  into  Dover.  The  cargo  was  dam- 
aged by  sea-water,  and  was  alleged  to  be 
deteriorating.  In  a  suit  instituted  by  some  of 
the  salvors  against  the  barque,  her  cargo,  and 
freight,  the  coart  on  an  application  xnade  on 
their  behalf,  without  notice  to  the  owners  of  the 
barque,  ordered  the  cargo  to  be  sold.  The 
owners  of  the  barque  afterwards  hearing  of  the 
order,  and  wishing  to  have  the  cargo  transhipped 
and  carried  on  to  its  destination,  applied  to  re- 
scind the  order,  and  offered  to  give  bail  for  the 
cargo.  The  court,  being  of  opinion  that  it  was 
for  the  benefit  of  all  parties  that  the  cargo  should 
be  sold,  refused  to  prevent  the  sale,  but  reserved 
all  questions  of  freight.  Afterwards  the  cargo 
was  sold  and  the  proceeds  brought  into  court, 
and  the  owners  of  the  barque  then  applied  for  an 
order  for  payment  out  of  the  proceeds  in  court 
of  a  sum  of  money  in  respect  (k  freight : — Held, 
that,  by  the  abandonment  of  the  barque,  the 
contract  to  pay  freight  had  been  dissolved,  and 
that  the  owners  of  the  barque  were  not  entitled 
to  any  payment  in  respect  of  freight.  7%^  Kath- 
leen, 4  L.  B.,  Adm.  269  ;  43  L.  J.,  Adm.  39 ;  31 
L.  T.  204  ;  23  W.  R.  350. 

When  a  ship  an4  cargo  are  brought  into  port 
by  salvors,  and  a  suit  is  instituted  in  the  Court 
of  Admiralty  to  recover  salvage  reward,  that 
court  will,  on  the  application  of  the  salvors, 
acting  with  the  assent  of  the  owners  of  the 
cargo,  order  a  sale  of  the  cargo  to  prevent  dete- 
rioration from  damage  done,  although  the  ship- 
OA\'ner,  desirous  of  carrying  on  the  cargo  so  as  to 
cam  freight,  opposes  the  sale  and  offers  to  give 
substantial  bail  for  both  ship  and  cargo ;  but 
such  sale  will  be  ordered  subject  to  all  questions 
of  right  to  freight.    Jb, 

Dereliot— Default  Action — Sale  before  Judg- 
ment.]— Where  in  a  salvage  action,  in  which  no 
appearance  had  been  entered,  it  was  alleged  upon 
affidavit  that  the  ship  and  cargo  were  daily 
deteriorating  in  value,  and  that  large  expenses 
were  being  incurred  in  respect  of  the  charge  of 
the  property,  and  that  the  plaintiffs  had  been  in 
communication  with  the  owners  as  to  a  sale,  the 
court,  on  motion  by  the  plaintiffs  prior  to  decree, 
ordered  an  appraisement  and  sale  of  the  property. 
27te  Anna  Helena  (No.  1),  5  Asp.  M.  C.  61 ;  48 
L.  T.  681. 


Bringing  in  Aceonnt  of  Freight.]— A  ship  was 
arrested,  s^ter  discharge  of  cargo,  in  a  suit  for 
salvage  ;  bail  was  given  for  ship  and  freight : — 
Held,  that  the  owners  of  the  vessel  proceeded 
against  were  bound  to  bring  in  an  account  of 
freight  on  oath,  and  to  set  forth  when,  and  the 
names  of  the  parties  by  whom,  such  freight  had 
been  paid.    I'he  Peace,  Swabey,  86, 

d.  Pleadinffs. 

Agreement  with  Shipowner — Suit  against 
Cargo.] — In  a  cause  of  salvage  against  ship, 
freight,  and  cargo,  the  shipowner,  after  the  in- 
stitution of  the  cause,  paid  a  sum  in  settlement 
of  the  claim  against  him,  which  was  accepted 
by  the  plaintiffs.  The  plaintiffs  proceeded 
against  the  cargo,  and  pleaded  in  their  petition 
the  payment  of  this  sum  by  the  shipowner,  and 
stated  the  amount : — ^Held,  that  they  were  not 
entitled  to  plead  the  amount  so  accepted  by  them, 
although  they  might  plead  the  fact  that  they 
had  so  settled  with  tne  shipowner.  The  Due 
Checchi,  4  L.  R.,  Adm.  36,  n. ;  26  L.  T.  593  :  20 
W.  R.  686. 


Amount  Paid  to  Third  Parties. ]~In  a 


suit  instituted  on  behalf  of  the  owners,  master 
and  crew  of  a  steam-tug,  to  recover  salvage  re- 
ward for  salving  a  disabled  vessel  and  her  cargo, 
it  appeared  by  the  petition  that  persons  other 
than  the  plaintiffs  in  the  cause  had  assisted  in 
the  service,  and  in  an  article  in  the  answer  filed 
on  behalf  of  the  owners  of  the  salved  vessel  and 
her  cargo,  the  defendants  alleged  that  they 
had  been  ordered  by  a  court  of  competent  juris- 
diction to  pay  to  such  other  persons  240Z.  in  re- 
spect of  the  assistance  so  rendered  by  them.  The 
plaintiffs  moved  to  strike  out  this  article.  The 
court,  holding  that  the  article  was  relevant  to 
the  matters  in  issue  in  the  suit,  rejected  the 
motion.  TJie  A  jitelope,  4  L.  R.,  Adm.  33 ;  42  L.  J., 
Adm.  42  ;  28  L.  T.  74  ;  21  W.  R.  464  ;  S,  P.,  The 
Due  CIu'echi,sujfra. 

Speoifle  Expenses.] — When  in  a  salvage  cause 
the  petition  states  expenses  to  have  been  incurred 
in  rendering  the  services  without  stating  their 
amount  and  the  answer  admits  all  the  allegations 
of  the  petition,  the  Court  of  Admiralty  will  not 
allow  evidence  to  be  called  by  the  plaintiff  to 
shew  the  amount  of  the  expenses.  If  specific 
amounts  are  claimed  they  must  be  pleaded  so  as 
to  give  the  defendant  the  opportunity  of  admit- 
ting or  denying  them.  T/ie  Elntracht,  29  L,  T.  861. 

-Inferenees.] — When  in  a  salvage  suit  the  de- 
fendants admit  all  the  allegations  of  fact  in 
the  petition,  bat  deny  the  inferences  of  fact 
made  there^m  in  the  petition,  the  plaintiffs 
may  call  evidence  to  establish  those  inferences.  Ib» 

Separate  Petitions— Eepeating  Allegations.] 

— ^^Vhere  in  a  cause  of  salvage  against  a  derelict 
ship,  rival  salvors  institute  separate  causes  and 
file  separate  petitions,  alleging  misconduct 
against  one  another,  the  Court  of  Admiralty  will 
not  allow  the  defendants,  in  their  answer  to  the 
petition  of  one  set  of  salvors,  to  plead  that  in 
the  petition  of  the  other  set  there  are  allega- 
tions of  misconduct,  and  that  they,  for  the  pur- 
pose of  the  cause,  and  not  otherwise,  aaopt 
those  allegations;  they  must  either  make  the 
allegations  of  misconduct  as  their  own  state- 
ments, or  omit  them.    The  Kathleen^  4  L.  R., 
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Adm.  269  ;  43  L.  J.,  Adm.  39  ;   31  L.  T.  204  ;  23 
VV.  R.  350. 

When  rival  salvors  file  separate  petitions, 
alleging  misconduct  against  each  other,  and  the 
defendants  in  their  separate  answers  repeat  the 
charges  of  misconduct  made  by  each  salvor 
against  the  other,  so  that  the  answers  are  contra- 
dictory, the  defendants  will  not  be  allowed,  on 
the  hearing  of  both  causes  at  the  same  time,  to 
cross-examine  one  set  of  salvors  to  shew  that  they 
and  not  the  other  set  had  been  guilty  of  miscon- 
duct,   lb, 

Kftgligenee.] — Negligence,  though  not  -speci- 
fically pleaded  in  the  answer,  may  be  proved  to 
negative  a  claim  to  salvage  upon  a  simple  tra- 
verse of  salvage  services  ;  but  if  the  defendants 
mean  to  charge  the  claimants  with  purposely 
having  brought  the  ship  in  danger,  such  de- 
fence must  be  specifically  pleaded  in  the  answer. 
77te  Mi finehaha,  Lush.  335  ;  15  Moore,  P.  C.  C. 
133. 

Ctoneral  Denial  that  Salvage  Due.]  —  On  a 

motion  by  salvors,  on  objection  to  certain  articles 
of  the  defendants*  answer,  which  averred, 
that  though  the  services  rendered  might  be  of 
the  nature  of  salvage  service,  yet  that  because 
the  owners  of  the  salving  and  the  charterers 
of  the  salved  vessel  were  the  same  persons, 
no  salvage  was  due ;  the  court  ordered  the 
article  denying  that  any  salvage  was  due  to  be 
struck  out,  but  not  the  other  articles  detailing 
the  facts,  which,  if  proved,  might  not  bar  the 
claim  for  salvage,  but  might  affect  the  quantum. 
The  Collier,  1  L.  R.,  Adm.  83  ;  12  Jur.,N.  S.  789. 

Amending  and  Adding.] — The  court  refused 
to  allow  defendants  to  add  to  their  pleas  an  alle- 
gation that  the  salvors,  since  the  commencement 
of  the  suit,  had  assaulted  some  of  the  witnesses 
who  were  going  to  give  evidence  on  behalf  of  the 
owners.     The  Fielden,  11  W.  B.  156. 

6.  Bvidonoe. 

Amount — Different  Suit.] — In  a  salvage  suit 
evidence  of  the  amount  in  which  another  suit  has- 
been  instituted  in  another  court  for  services  ren- 
dered at  the  same  time  is  not  admissible.  The 
AiUelope,  27  L.  T.  663. 

Af^eed  Value.] — ^Whcn,  in  a  salvage  action,  the 
defendants  filed  affidavits  of  value  of  their  ship, 
freight,  and  cargo,  which  values  have  been  ac- 
cepted and  agreed  to  by  the  plaintiff,  the  defen- 
dants will  not  be  allowed  at  the  hearing  to  give 
evidence  to  decrease  the  values.  Tlie  Hanna, 
37  L.  T.  364. 

Depoiitioni  before  Beoeiyeri  of  Wreck.] — A 

receiver  of  wreck,  in  taking  depositions  under 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict, 
c.  104),  s.  448,  should  put  down  the  facts  de- 
posed to  as  given  by  the  deponent,  and  should 
not  correct  any  statement  made  by  the  deponent 
which,  within  the  personal  knowledge  of  the  re- 
ceiver, is  erroneous.  Tlie  LaneaMre,  29  L.  T.  927. 
The  examination  of  the  crew  of  a  salved 
vessel  taken  by  the  receiver  of  wreck  under  the 
Merchant  Shipping  Act,  1854,  s.  448,  is  not  ad- 
missible as  evidence  in  a  salvage  suit  for  the 
purpose  of  proving  the  facts  stated  in  the  exami- 
nation. Tlie  Little  Lizzie,  3  L.  R.,  Adm.  56  ; 
23  L.  T.  84  ;  18  W.  R.  960. 


Contradietory.] — ^^Vhen  the  evidence  is  directly 
contradictory,  the  court  considers  only  on  whom 
the  onus  of  proof  lies,  and  whether  that  party  has 
discharged  it.  The  court  seldom,  if  ever,  attributes 
perjury  to  either  side.     Tfis  Xymjphej  5  L.  T.  365. 

f.  Coats. 

Tender — ^Coiti  of  Proceedingi  inbseqaent  to.] 
— A  salvage  suit  was  brought,  and  a  sum  less  by 
18/.  than  the  limit  of  300^.  of  the  county  courts 
jurisdiction  was  recovered.  The  agreed  value 
of  the  property  saved  was  2,200/. ;  the  claim  was 
for  700/. ;  there  was  considerable  conflict  of  evi- 
dence as  to  the  degree  of  meritoriousness  of  the 
services,  and  questions  of  some  difficulty  arose  : 
— Held,  having  regaixl  especially,  though  not 
solely,  to  the  smallness  of  the  difference  t^tween 
the  sum  awarded  and  the  limit  of  the  jurisdiction 
of  the  county  court,  that  the  case  was  proper  for 
a  certificate  to  entitle  the  plaintiffs  to  costs. 
The  Jlickvmn,  3  L.  R.,  Adm.  15  ;  39  L.  J.,  Adm. 
7  ;  21  L.  T.  472  ;  18  W.  R.  151. 

When  a  tender  is  made  in  a  salvage  suit,  it 
should  state  that  it  is  a  tender  for  salvage  and 
costs,  or  should  specify  the  ground  upon  which 
costs  are  not  tendered,  and  refer  the  question  of 
costs  to  the  consideration  of  the  court.    Ih, 

The  master  of  the  London  agreed  for  400Z.  to 
tow  the  Waverley  into  Lisbon,  about  twenty-five 
miles.  The  weather,  which  was  bad  at  the  time 
of  the  agreement,  subsequently  became  worse, 
and  much  difficulty  was  experienced  in  perform- 
ing the  salvage.  In  a  suit  for  salvage  the  owners 
of  the  Waverley  tendered  400/.,  the  amount  agreed 
upon  for  salvage,  and  123/.  11«.  Sd  for  expenses 
and  detention  : — Held,  that  the  agreement  was 
equitable  and  must  be  upheld,  with  costs  from 
the  time  of  making  the  tender.  The  WatferUy, 
3  L.  R.,  Adm.  369  ;  40  L.  J.,  Adm.  42  ;  24  L.  T. 
713. 

Snffieieney  of  Tender.]— If  in  an  action  for 
salvage  services  rcndei^  in  the  United  King- 
dom, a  tender  under  200/.,  "  with  such  cost*  (if 
any)  as  may  be  due  by  law,"  for  the  services 
rendered,  is  accepted,  the  court  will  not  certify 
for  costs,  except  for  special  cause  shewn.  Thv 
John,  Lush.  11. 

Where  a  tender  in  a  sal vagt suit  is  pronouncetl 
for,  the  usual  practice  is  to  condemn  the  plaintiffs 
in  the  costs  incurred  since  the  time  of  tender, 
but  this  practice  is  not  invariable,  and  where 
the  court  is  of  opinion  that  the  tender  is  not  a 
liberal  one,  it  will  in  its  discretion  make  no  order 
with  regard  to  such  costs.  l%e  Lotus,  7  Adm.  D. 
199 ;  47  L.  T.  447  ;  30  W.  R.  892  ;  4  Asp.  M.  C.  695. 

One  of  several  salvors,  sued  for  salvage  services 
rendered  in  the  United  Kingdom.  The  defen- 
dants tendered,  by  act  of  court,  40/., "  with  costs  up 
to  time  of  tender,"  which  the  plaintiff  refused. 
The  defendants  then  resisted  the  claim,  partly  on 
the  question  of  amount,  and  partly  on  the  ground 
(which  they  failed  to  support)  that  the  phuintiff 
had  been  party  to  a  settlement  of  the  whole  claim 
with  one  of  the  co-salvors.  The  court  overruled 
the  tender,  and  gave  100/,: — Held,  that,  not- 
withstanding the  question  of  agreement,  the 
case  was  not  a  fit  one  to  be  tried  in  the  superior 
court,  and  accordingly  refused  to  certify  for 
costs,  under  17  &  18  Vict.  c.  104,  s,  460.  The 
Comte  KesM'lrood,  Lush.  454 ;  31  L.  J.,  Adm.  77  ; 
6  L.  T.  57. 

Held,  also,  that  thereby,  notwithstanding  the 
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form  of  tender,  the  plaintiff  was  not  entitled  to 
his  costs  up  to  the  time  of  tender.    Ih. 

Whenever  defendants  intend  to  rely  upon  17  & 
18  Vict.  c.  104,  8.  460,  as  governing  the  question 
of  costs,  the  facts,  material  for  that  purpose, 
should  be  distinctly  pleaded  and  proved.  When 
a  tender  is  pronounced  sufficient,  costs  do  not,  as 
a  rule,  follow  the  decision.  The  Farouritc^ 
6  L.  T.  773. 

Although  the  ordinary  practice  of  the  court  is 
to'recognize  only  such  tenders  as  are  made  in  acts 
of  court,  provided  they  are  of  a  fixed  sum  with 
costs,  and  without  any  condition,  still  if  it  should 
app^  in  any  case  that  the  salvors,  before  action 
brought,  have,  with  a  full  knowledge  of  all  the 
circumstances,  rejected  a  liberal  offer  of  remune- 
ration, an  actual  tender  of  money,  and  a  smaller 
sum  is  awarded,  they  will  lose  the  costs  of  the  suit. 
The  Sovereign,  Lush.  85 ;  29  L.  J.,  Adm.  113 ; 
6  Jur.,  N.  8.  832. 

When  a  tender  of  2002.  for  the  services  has 
been  made  and  accepted,  the  plaintiff  is  entitled 
to  costs,  notwithstanding  the  17  &  18  Vict.  c.  104, 
&  460.    The  Germ,  15  W.  R.  937. 

Costs  of  Partial  against  whom  no  Claim  made 
ont.]— When  parties  have  been  summoned  to 
appear  against  whom  no  claim  to  contribution  is 
made  out,  the  parties  so  summoned  are  entitled 
to  their  costs.  The  Cargo  ex  Sarpedon,  3  Adm.  D. 
28  ;  37  L.  T.  506  ;  26  W.  B.  374. 

Certifieate  for  Coiti.]— Although  a  suit  for 
salvage  might  have  been  tried  in  a  county  court, 
the  judge  of  the  Court  of  Admiralty  will  certify 
for  costs  if  it  is  less  expensive  to  try  there  than 
in  the  county  court  Tlie  Beaumarh  Castle,  40 
X.  J.,  Adm.  41 ;  24  L.  T.  448. 

Salvage  ont  of  ITnited  Kingdom.]— Salvage 
services  were  rendered  to  a  vessel  beyond  thiee 
miles  from  the  shore  of  the  United  Kingdom. 
The  sum  of  lOOZ.  only  was  awarded : — Held, 
that  since  the  salvage  was  not  in  the  United 
Kingdom,  the  provision  in  17  &  18  Vict,  c,  104, 
8.  460,  did  not  apply  so  as  to  bar  the  salvors  of 
their  costs.  The  Actif,  Swabey,  237  j  3  Jur., 
N.  S.  893. 

Proceedings  though  Defknlt  of  other  Side.]— 
The  costs  of  salvors,  incurred  in  taking  affida- 
vits before  issue  joined,  are  allowed  when  Uie 
defendants  have  not  unreservedly  admitted  the 
facts  pleaded  in  the  petition,  and  supported  by 
the  affidavits.     The  Ihirlina,  14  W.  K.  869. 

Where  a  master  refuses  to  go  on  shore  and 
refer  to  the  local  justices  the  amount  of  salvage 
.  due  for  services  rendered  in  the  United  Kingdom, 
and  removes  the  vessel  from  the  local  jurisdiction, 
and  an  action  is  thereon  brought  in  the  Court  of 
Admiralty,  the  court,  awarding  only  50^,  will 
certify  for  the  salvor^s  costs  under  17  &  18  Vict. 
C.  104,  s.  460.     The  Alalia,  Lush.  89. 

Interest] — ^Although  execution  has  not  issued, 
interest  upon  a  salvage  award  is  recoverable  from 
the  date  of  the  judgment,  and  interest  on  the 
solicitor's  taxed  bill  of  costs  from  the  date  of 
the  allocatur  of  the  taxing-master.  The  Jones 
Brothers,  46  L.  J.,  Adm.  75  ;  37  L.  T.  164. 

The  court  has  no  power  to  refuse  interest  be- 
cause the  judgment  recovered  is  for  salvage.  Ih, 

Two  Actions  fbr  Salvage  against  the  same 
IProperty.] — In  a  case  where  the  defendants,  in 
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two  actions  of  salvage  instituted  against  the 
same  property,  were  ordered  to  pay  only  one  set 
of  costs,  to  be  apportioned  between  the  plaintiff 
in  the  two  actions,  the  court  directed  that  the 
apportionment  should  be  made  according  to  the 
amount  of  the  plaintiff's  respective  bills  of  costs. 
The  Pasithea,  6  Adm.  D.  5. 

Where  separate  salvage  suits  have  been  un- 
necessarily prosecuted,  the  court  will  only  allow 
one  set  of  costs,  and  direct  the  amount  allowed 
to  be  distributed  rateably  amongst  the  plaintiffs 
in  the  separate  suits.  Tiie  Sarah,  3  Adm.  D,  39  ; 
37  L.  T.  831. 

Allowance  and  Taxation  of  Costs  and  Charges.] 
— The  practice  of  bringing  in  on  taxation  in 
salvage  suits  two  separate  bills  of  costs— one 
containing  the  expenses  incident  to  the  employ- 
ment of  an  agent  at  the  out-port,  and  the  other 
the  remaining  charges  incuned  in  respect  of  the 
conduct  of  the  suit — though  formerly  prevailing 
among  the  proctors  of  the  Court  of  Admiralty, 
is  no  longer  to  be  followed,  and  in  future  one 
bill  only,  containing  all  charges,  whether  out- 
port  or  otherwise,  is  to  be  delivered  into  the 
registry.  The  City  of  Brussels,  42  L.  J.,  Adm. 
72  ;  29  L.  T.  312  ;  22  W.  R.  71. 

A  proctor  retained  to  conduct  a  salvage  suit 
may  legally  employ  a  person  who  is  not  a 
solicitor  or  proctor  as  his  agent  at  the  out-port, 
but  for  the  performance  of  other  than  proctorial 
acts  only  ;  and  charges  for  work  done  and  dis- 
bursements made  by  such  agent  in  the  capacity 
of  a  clerk  will,  if  unobjectionable  in  other  re- 
spects, be  allowed  to  the  proctor  on  taxation.  Ih. 

A  charge  of  lOZ.  10*.  for  agency  allowed  in 
such  a  case.    lb. 

Paid  ont  of  Fund  in  Conrt] — Costs  of  all 
parties  were  ordered  to  be  paid  out  of  fund  in 
court,  except  a  defendant's,  in  consequence  of  his 
misconduct  to  the  salvors.  The  Cadiz,  35  L.  T. 
602. 

Of  Appraisement] — See  infra, 

Colts  of  Appeal.] — Though  in  appeals  as  to  the 
amount  of  salvage  the  Privy  Council  generally 
did  not  give  a  successful  appellant  his  costs  of 
flie  appeal,  such  appeals  under  the  Judicature 
Act  form  no  exception  to  the  general  rule  that  a 
successful  appellant  is  entitled  to  his  costs. 
The  City  of  Berlin,  2  Adm.  D.  187  ;  47  L.  J., 
Adm.  2  ;  37  L.  T.  307  ;  25  W.  R.  793— C.  A. 

In  successful  admiralty  appeals  the  appellants 
will  have  the  costs  of  the  appeal.  The  Swansea 
V.  The  Condor,  4  Adm.  D,  115 ;  48  L.  J.,  Adm. 
33 ;  40  L.  T.  442  ;  27  W.  R.  728—0.  A. 

g.  Other  Matters. 

Decree  Altered  or  Amended  in  Consequence  of 
Mistake  in  Value  of  Cargo.^ — Salvage  services 
having  been  rendered  to  a  ship  laden  with  cargo, 
a  salvage  suit  was  instituted  against  ship,  freight, 
and  cargo.  Separate  appearances  were  entered 
on  behalf  of  the  owner  of  the  ship  and  the  owner 
of  the  cargo.  The  owner  of  the  cargo  filed  an 
affidavit  of  value  stating  the  value  of  the  cargo, 
and  the  owner  of  the  ship  filed  an  affidavit  of 
value  stating  the  value  of  the  ship  and  freight. 
At  the  hearing,  the  court,  taking  these  values  as 
accurate,  by  its  decree  awarded  to  the  salvors  a 
certain  sum  as  salvage.  Some  time  afterwards, 
the  owner  of  the  cargo  discovered  that  he  had 
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bj  mistake  included  in  his  yaluation  of  the  caiigo 
the  value  of  the  freight,  and  that  the  freight  was 
of  more  value  than  appeared  by  the  afficUivit  of 
value  filed  on  behalf  of  the  owner  of  the  ship, 
and  he  made  application  to  reduce  the  value  of 
the  cargo,  and  to  reduce  the  amount  it  had  pre- 
viously decreed  as  salvage.  On  the  mistake 
being  proved  : — Held,  that  the  court  had  power 
to  correct  the  mistake  and  to  mi^e  the  necessary 
alterations  in  the  decree.  The  Jcunsi  Armst  rong^ 
4  L.  R.,  Adm.  380 ;  33  L.  T.  390. 

Appraiiement.] — An  appraisement  made  by 
the  marshal  will  be  held  conclusive  as  to  the 
value  of  the  property  salved.  The  Cargo  ex 
Venui,  1  L.  R.,  Adm.  60 ;  12  Jur.,  N.  S.  379  ;  14 
W.  R.  460  ;  S.  P.,  The  R.  M,  MilU,  3  L.  T.  513. 

CkMtf.] — ^A  salved  vessel  was  valued  by  a 


receiver  of  wreck  at  7462.  on  the  3id  of  December. 
On  the  8th  the  salvors  instituted  a  suit  in  2,500Z. ; 
on  the  18th  they  applied  for  an  appraisement 
of  the  vessel ;  on  the  14th  of  January  following 
they  gave  notice  that  they  proceeded  no  further 
in  the  suit : — Held,  that  the  salvors  must  have 
been  aware  within  a  short  time  of  taking  ont 
the  appraisement  that  the  value  fixed  by  the 
receiver  was  substantially  correct,  and  that  they 
must  therefore  be  condemned  in  costs,  and  in 
damages  from  the  22nd  of  December  to  the  14th 
of  January.  The  Margaret  Jatie^  2  L.  R.,  AdnL 
346 ;  38  L.  J.,  Adm.  38 ;  20  L.  T.  1017  ;  17  W.  R. 
1064. 

Salvors  are  entitled  to  the  costs  of  a  commis- 
sion of  appraisement  when  it  appears  that  there 
is  a  substantial  difference  between  the  appraised 
value  and  that  alleged  by  the  defendants.  The 
Paul,  1  L.  R.,  Adm.  57  ;  36  L.  J.,  Adm.  16  ;  14 
L.  T.  192. 

The  value  of  ship,  as  appraised  by  the  officer 
of  the  court,  was  less,  and  of  the  cargo  more, 
than  the  values  tendered  by  the  defendimt.  The 
court  condemned  the  defendant  in  the  costs  of 
the  appraisement.     The  Magdalen,  6  L.  T.  692. 

The  owner  alleged  the  value  of  a  ship  to  be 
one-fifteenth  less  than  it  afterwards  was  found 
to  be ;  the  amount  claimed  was  less  than  the  sum 
for  which  the  owners  were  willing  to  give  se- 
curity, but  the  costs  of  the  suit  would  extend 
the  claim  beyond  that  sum : — Held,  that  the 
costs  of  the  appraisement  should  be  costs  in  the 
cause.     The  Aapidj  18  W.  R.  150. 

12.  Lien. 

Sum  Paid  to  Release  Ship.] — ^A  shipovnier  who 
has  paid  a  sum  of  money,  under  9  &  10  Vict.  c«  99, 
in  order  to  release  the  ship  and  cargo  from  a 
claim  for  salvage,  has  a  lien  on  the  cargo  for 
the  proportion  of  those  expenses  payable  to*  him 
by  tne  owners  of  the  goods,  ana  an  insurable 
interest  in  the  cargo  in  respect  of  such  lien. 
■Briggs  v.  Merchant  Trader*'  Ship  Loan  and 
Afjntranee  Association,  13  Q.  B.  167  ;  18  L.  J., 
Q.  B.  178  ;  13  Jur.  787. 

Of  Finder.J^The  deputy  vice-admiral  who  re- 
ceived an  anchor  and  a  hawser,  alleged  to  have 
been  left  at  sea,  from  the  finder,  refused  on 
application  by  the  real  owner  to  deliver  them 
up,  until  the  salvage  was  paid,  or  security  given 
for  the  payment  of  it : — ^Held,  that  this  was  a 
conversion,  but  that  if  he  had  merely  refused  to 
deliver  them  up  until  it  was  ascertained  whether 
salvage  was   aue  or   not,  it  would  not  haye 


amounted  to  a  conversion.     Clark  v.  Chamber* 
lain,  2  M.  &  W.  78  ;  2  Gale,  217. 

Solioitor— Expenses  of  sending  Home— Pzi- 
ority.]— Solicitors  for  defendants  in  a  salvage 
action  against  a  foreign  ship,  who  are  entitled 
to    a   cluuge  upon  the  ship,  or  the   proceeds 
thereof,  for  their .  costs   and  expenses  incurred 
in   the   preservation   of  the  property,  do  not 
take    priority    of    the    claim    of    the    foreign 
government,  who,  on  the  abandonment  of  the 
ship  by  her  owners,  are  entitled,  by  the  pro- 
visions of  their  code,  to  a  lien  upon  the  ship, 
or  the  proceeds,  for  the  expenses  of  sending 
back   the   ship's   crew   to  their  own  country. 
An  Italian  ship    was   brought  into  a    British 
port  by  salvors.    A  salvage  action  having  been 
instituted,  the  ship  was  sold  by  order  of  the 
court,  and  a  sum  was  awarded  out  of  the  pro- 
ceeds to  the  salvors.    After  payment  of  that 
sum,  and  the  costs  of  the  plaintifEs,  a  balance 
of  60Z,  10*.  3</.  remained  in  court.     The  de- 
fendants*   solicitors  had  incurred   expenses  in 
pumping  the  ship,  paying  the   marshal^s  pos- 
session fees,  &c.,  and  claimed  a  charging  order 
upon  the  balance  in  court  for  such  expenses, 
and  sought  payment  out  of    such  balance  to 
them.    The  Italian  Government,  through  their 
consul  in  IJiis  country,  had  sent  home  die  ciew 
of  the  ship,  and  had  incurred  expenses  by  so 
doing.     By  Italian  law  such  last-mentioned  ex- 
penses are  a  Hen  upon  the  ship.    The  Italian 
consul  opposed  payment  out  to  the  defendants* 
solicitors,  and  cmimed  priority  for  the  lien  Of 
the  Italian  Government :— Held,  that  the  Italian 
Government  was  entitled  to  such  priority.     The 
LivieUa  (No.  2),  8  Adm.  D.  209  ;  52  L.J.,  Adnu 
81  ;  49  L.  T.  411. 

Cargo  raised  firom  Wreck.] — H.  k.  Co.,  own^ 
of  copper  ore,  employed  T.  to  convey  it  in  his 
barge  from  Liverp6ol  to  Birkenhead,  and  to 
deliver  it  there  to  L.,  to  be  crushed  in  Ins 
mills,  L.  having  agreed  to  indemni^  H.  &  Go. 
against  all  risk  of  such  transit.  The  baige,  with 
the  ore  on  board,  having  afterwards,  without  * 
any  fault  of  T.,  sttnk  in  the  Mersey,  he  in- 
formed H.  &  Co.  of  the  accident,  and  requested 
to  be  employ«i  to  raise  the  ore,  when  he  was 
told  that  H.  &  Co.  had  nothing  to  do  with  it,  and 
that  he  should  see  L.,  who  hi^  the  management 
of  it.  L.,  when  applied  to  by  T.  as  to  getting 
the  ore  up,  said  tnat  he  was  insured  with  S., 
and  that  T.  must  therefore  go  to  S.  for  orden. 
T.  having  accordingly  obtained  from  S.  directions 
to  do  the  work,  raised  the  ore,  and  afterwards 
conveyed  it  to  Birkenhead,  and  then  claimed  a 
lien  on  it  as  against  H.  &  Co.  for  the  expenses  of 
raising  it : — Held,  that  he  had  no  right  to  such 
lien,  on  the  ground  either  of  any  contract  with 
H.  &  Co.,  or  of  general  average  loss  or  of  salvage. 
Castellain  v.  Thompson,  13  C.  B.,  N.  8.  105  ;  32 
L.  J.,  C.  P.  79  ;  7  L.  T.  424  ;  11  W.  R.  147. 

Beipondentia  Bond.] — W.,  a  merchant  in  Lon- 
don, shipped  at  Hayti,  on  board  the  Galam,  a 
cargo  of  wood  to  Europe.  She  became  unsea- 
worthy,  and  put  into  a  port  in  the  island  of 
Terceira.  The  master,  being  without  funds,  and 
the  ship  in  need  of  repairs,  took  up  a  respon- 
dentia bond  on  the  security  of  the  cargo, 
payable  on  the  arrival  of  the  cargo  at  Fal- 
mouth, her  first  port  of  destination  in  Europe. 
The   Galam  was   afterwards   condemned,  and 
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the  cai^  unshipped ;  but  the  master  took  no 
steps  for  the  purpose  of  forwarding  the  caigo 
to  its  destination.  W.,  on  being  informed  of 
the  loss,  chartered  another  yessel,  the  Mary 
Jane,  of  which  C.  was  master,  to  proceed  in 
ballast,  and  to  fetch  home  the  caigo.  The 
Maiy  Jane  took  on  bo^d  the  cargo,  and  in 
proceeding  homewards  was  stranded  on  Scilly, 
and  the  cargo  was  unshipped  and  stored,  sub- 
ject to  C/s  lien  in  respect  of  freight.     C.  knew 


ceed  on  her  voyage,  and  return  within  thirty- 
six  months  (the  &ngers  of  the  sea  excepted), 
and  if  the  boirower  within  thirty  days  after  her 
airival  should  pay  to  the  lender  the  sum  agreed 
on,  or  if  in  the  Toyage  and  within  thirty-six 
months  the  ship  should  be  lost  by  fire,  enemies 
or  other  casualties,  the  borrower  should  within 
six  months  after  such  loss  pay  to  the  lender  a 
proportionable  ayerage  on  all  the  goods  carried 
out   and  acquired  during   the   voyage   which 


nothing  of  the  respondentia  bond :— Held,  that  should  be  saved,  then  the    obligation   to  be 


as  the  subsequent  carrying  of  the  cargo  by  C. 
was  essential  to  make  it  available,  either  for 
the  holder  of  the  bond  or  anybody  else,  it 
was  to  be  considered  as  salvage  service.  Cargo 
ex  Galam,  2  Moore,  P.  C.  C,  N.  S.  216 ;  33 
L.  J.,  Adm.  97  ;  10  Jur.,  N.  S.  477 ;  9  L.  T. 
660  ;  12  W.  R.  496. 


XX.    BOTTOMRY  AND  RESPONDENTIA. 

1.  Ifutruments  aitwuntivij  to^ 

2.  Validity, 

a.  Matters  affecting,  1670. 

h^  Extent  of  Authority  of  Master  and  Mate, 

1672. 
e.  Governed  by  -what  Law,  1678. 

3.  Allotoable  Items,  1679. 

4.  PriorUies,  1680. 

6,  Marshalling,   1682. 

6.  Condition  of  Loss  or  Payment,  1683. 

7.  Jurisdiction  of  Admiralty  Court,  1683. 

8.  Practice,  1684. 

9.  Interest  Recoverable,  1686, 
10.  0)^^,1686. 

1.  INBTBUHENTS  AMOUNTING  TO. 

Maritime  Bisk  essential  Ingredient]— A  mas- 
ter, being  in  want  of  funds,  and  without  credit, 
in  a  foreign  port,  executed  an  agreement  with 
certain  parties  for  advances  to  be  made  to  him. 
This  agreement  contained  the  following  con- 
ditions :  that  the  master  should  draw  a  bill  of 
exchange,  to  cover  such  advances,  upon  the  con- 
signees of  the  ship  at  the  port  to  wnich  he  was 
proceeding ;  that  within  uiirty-four  days  after 
nis  arrival  at  such  port  he  should  discharge  and 
pay  such  bill  of  exchange,  and  all  interest  which 
might  have  become  due  upon  it,  together  with  the 
money  paid  by  way  of  premium  for  effecting  an 
insuranceof  the  vessel  during  theintended  voyage, 
and  until  the  vessel  had  taken  her  departure  from 
the  port  to  which  she  was  proceeding,  on  a  further 
outward  voyage,  as  also  interest  on  all  such  money 
as  hist  aforesaid,  at  the  rate  of  9?.  per  cent,  per 
annum,  from  the  time  of  payment  up  to  the  time 
of  such  repayment ;  and  for  securing  the  repay- 
ment of  all  such  sums  and  interest,  the  master 
bound,  pledged,  mortgaged  and  hypothecated  the 
ship,  with  her  tackle,  apparel  and  appurtenances : 
— Held,  that  such  an  ag^:eement  is  not  an  instru- 
ment which  can  be  enforced  in  the  Court  of 
Admiralty  ;  it  is  not  a  bottomry  bond,  for  there 
is  no  maritime  risk,  an  ingredient  essential  to  its 
vitality.  The  Indomitable,  Swabey,  446  :  6  Jur., 
N.  8.632. 

Personal  Obligation— Ko  Pledge  on  Cargo.]— 
In  a  respondentia  bond,  the  condition,  after  recit- 
ing that  the  money  was  lent  upon  the  goods  laden 
and  to  be  laden  on  board  a  ship  on  her  voyage 
out  and  home,  was  that  if  the  ship  should  pro* 


void  : — Held,  that  this  was  no  more  than  a 
personal  obligation  from  ^e  borrower  to  the 
lender,  and  £d  not  give  the  latter  any  specific 
pledge  or  lien  on  the  home  cargo,  or  the  pro- 
ceeds thereof.  Busk  ▼.  Fearonf  4  East,  319  ;  1 
Smith,  103. 

Payment  not  Dependent  on  Arrival  of  Ship.] — 
A  vessel  having  put  into  a  foreign  port  in  a 
damaged  state,  the  master  borrowed  money  of  a 
merchant  there  for  necessary  repairs  and  dis« 
bursements ;  to  secure  which  he  (uew  bills  upon 
his  owner,  and  also  executed  an  instrument  which 
purported  to  be  an  hypothecation  of  the  ship, 
cargo  and  freight.  Bv  this  instrument,  the 
merchant  who  advanced  the  money  forbore  all 
interest  beyond  the  amount  necessary  to  insure 
the  ship  to  cover  the  advances  :  and  the  master 
took  upon  himself  and  his  owner  the  risk  of  the 
voyage,  making  the  money  payable,  at  all  events, 
and  subjecting  the  ship  to  seizure'  and  sale  by 
vlrttie  of  process  "out  of  the  High  Court  of 
Admiralty  of  England,  or  any  court  of  vice- 
admiralty  possessing  jurisdiction  at  the  port  at 
which  the  vessel  might  at  any  time  happen  to  be 
lying  or  to  be,  according  to  the  maritime  law  and 
custom  of  England,'*  m  the  event  of  the  bills 
being  refused  acceptance  or  dishonoured : — Held, 
that  this  not  being  such  an  hypothecation  as 
could  be  enforced  in  the  Court  of  Admiralty,  the 
payment  of  the  money  borrowed  not  being  xnade 
to  depend  upon  the  arrival  of  the  vessel,  the  mer- 
chant had  no  insurable  interest  in  the  ship.  Stain* 
bank  v.  Shepard (in error),\Z  0.  B.  418 ;  1 C. L.  R. 
609 ;  22  L.  J.,  Ex.  341 ;  17  Jur.  1032— Ex.  Ch. 

2.  Validity. 
a,  Kattera  affeotlng. 

Agreement  for  Pnrchase  of  Ship.]-- A  bot- 
tomry bond  originally  valid  is  not  affected  by 
any  agreement  by  the  bondholder  for  the  pur- 
chase of  the  ship.  The  Heligoland,  Swabey,  49K 

Bondholder — Commnnieation  of  Bond  to  Mort« 
gagees.] — ^A  bottomry  bondholder  is  under  no 
obligation  to  communicate  the  existence  of  the 
bond  to  the  mortgagees  of  the  ship  and  is  not 
affected  by  the  owner  concealing  it  from  the 
mortgagees.    lb* 

Laehet.] — ^A  mortgagee  cannot  set  up,  as 


a  defence  to  al)bnd,  the  laches  of  the  bondholder, 
unless  his  position  has  been  thereby  prejudiced.  lb. 

Part  not  exposed  to  ICaritime  Bisk.]— A 
bond,  covering  in  part  property  not  exposed  to 
maritime  risk,  is  bad  as  to  that  part,  but  mav  be 
valid  as  to  the  residue.  The  SuUant  Swabey, 
504  ;  5  Jur.,  N.  S.  1069. 

Where  a  part  only  of  goods  hypothecated  b  v 
a  respondentia  bona  reacnes  its  destination,  such 
part  IS  only  liable  to  pay  a  proportional  part  of 

3  H  2 
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the  money  sectiied  by  the  bond,  namely,  accord- 
ing  to  the  proportion  that  the  value  of  the  goods 
brought  to  their  destination  bears  to  the  total 
value  of  the  property  on  which  the  bond  was 
given.    Ih, 

Ezeeuted  before   Shipment   of  Cargo.]  —  A 

bottomry  bond  upon  ship,  freight,  and  cargo  for 
necessary  repairs  to  the  ship,  executed  after  the 
repairs  done  and  the  contract  of  affreightment, 
but  before  actual  shipment  of  the  cargo,  is  in- 
.  valid  as  against  cargo,  Tlte  Jormthan  .Goodhue, 
Swabey,  356, 

Ezeented  after  Adysaee.}— If  money  is  advanced 
upon  consideration  that  a  bottomry  bond  shall  be 
given,  the  fact  that  such  a  bond  is  executed  sub- 
sequently to  such  advance  does  not  affect  the 

-validity  of  the  bond,  nor  place  the  advance  upon 
the  footing  of  personal  credit.  The  Laurel,  B. 
&  L.  191 ;  33  L.  J.,  Adm.  17  ;  11  Jur.,N.  S.  346  ; 

Jd  L.  T.  467  ;  13  W.  R.  362, 

\  Traniaetions  between  Owner  and  Vortgagee.] 
'—Transactions  between  the  owner  and  mort- 
gagee of  the  vessel  which  might  render  the 
voyage  illegal,  cannot  invalidate  a  bottomry 
bond  given  by  the  master  to  a  bon&  fide  lender, 
who  has  only  to  look  to  the  ^ts,  that  is,  in  dis- 
tress, that  the  master  has  no  credit,  and  that  the 
money  is  required  for  a  necessary  purpose.  The 
Mai'y  Ann,  1-  L.  B.,  Adm.  13. 

Consideration— Pledging  Credit]— A  bond 
maybe  given,  though  money  has  not  actually 
been  advanced,  to  a  person  who  has  pledged  his 
own  credit  for  the  expenses  incurred,  Tlte 
Royal  Arch,  Swabey,  269, 

On  Freight— AdYanoei  on  Pen onal  Seenrity- 
Advance  by  Agents.] — ^A.  &  Co,  agreed  to  purchase 
at  Akyab  cargoes  of  rice  for  F.  &  Co.,  A.  &  Co.  to 
be  secured  by  hypothecation  of  the  bills  of  lading 
and  a  fixed  freight  of  6«.  per  ton«  Whilst  the 
'ship  was  loading  one  of  the  cargoes,  A.  &  Co.  ad- 
vanced about  540Z.  for  ship's  disbursements,  but 
upon  hearing  that  F.  &  Co.  nad  stopped  payment, 
induced  the  master  to  execute  a  bottomry  bond 
both  for  the  advances  already  made  and  also  for 
a  further  sum  of  small  amount : — Held,  that  the 
first  advances  were  made  partly  upon  personal 
Becurity  and  partly  upon  the  margin  of  freight, 
and  could  not  therefore  be  secur^  by  a  subse- 
quent bottomry.  I'he  Empire  of  Peace,  39  L.  J., 
^dm.  12  ;  21  L.  T.  763. 

Held,  also,  that  the  further  advances  were  too 
jtrivial  to  render  the  bond  valid  with  respect  to 
them.    Ih, 

A  bottomry  bond  is  not  invalid  merely  because 
the  advance  secured  by  the  bond  is  made  by 
agents  of  the  ship,  provided  that  they  could  not 
be  expected  to  advance  on  the  personal  credit  of 
the  owners,  and  gave  the  master  an  opportunity 
of  obtaining  an  advance  on  the  owners^  personal 
credit  elsewhere  by  refusing  such  an  advance. 
.Smith  V.  Bank  of  New  South  Wales,  The  Staf- 
fordshire, 4  L.  R.,  P,  C.  194  ;  41  L.  J.,  Adm.  49 ; 
27  L.  T.  46  ;  20  W,  R.  557  ;  8  Moore,  P.  C.  C, 
N.  S.  443. 

A  bottomry  bond  can  only  hypothecate  some- 
thing which  is  in  danger  of  perishing  by  mari- 
time risk  during  tlie  time  that  the  bond  is  run- 
ning, and  therefore  cannot  validly  pledge  freight 
to  be  earned  on  a  voyage  after  that  maritime 
risk  is  ended  and  the  bond  is  forfeited.    Ih, 


BilU  —  Collateral  Seenrity.] — ^A  ship  being 
mortgaged  to  G.,  sailed  on  a  voyage  to  MeUxmme 
and  back.  On  her  arrival  at  Melbourne  she  re- 
quired necessary  repair,  and  the  agents  having 
refused  to  make  further  advances  upon  credit, 
the  master  entered  into  a  bottomry  bond,  hy- 
pothecating the  ship  and  her  freight  to  M^- 
boume  and  back,  and  drew  bills  on  G.  for  the 
amount  secured  by  bottomry.  Before  the  bills 
arrived  in  England  G.  died,  and  the  holders  of 
the  bond  and  bills  failing  to  obtain  either  ac- 
ceptance or  payment  took  proceedings  on  the 
bond  : — Held,  that  they,  having  failed  in  obtain- 
ing acceptance  or  payment  of  the  bills,  were  en- 
titled to  sue  upon  the  bond,  but  that  the  bond 
could  not  validly  hypothecate  freight  which  had 
not  been  earned  at  the  time  the  bond  was  pay- 
able.   Ih, 

A  bottomry  bond  may  be  given  at  the  same 
time  with,  and  as  a  collateral  security  for,  bills 
drawn  on  the  owners  for  money  so  borrowed. 
Stainhank  v.  Shepard,  ante,  col.  1670. 

When  a  bottomry  bond  on  ship,  freight,  and 
cargo  has  been  given  by  the  master  of  a  ship  as 
colUteral  security  for  a  bill  of  exchange  drawn, 
by  him  upon  the  bondholders,  on  the  understand- 
ing that  if  the  bill  is  properly  met  by  funds 
being  placed  in  the  hands  of  the  latter,  the 
bottomry  bond  will  not  be  enforced,  but  the 
master  or  shipowners,  having  placed  no  funds  in 
the  bondholders'  hands,  give  notice  that  they  do 
not  intend  to  meet  it,  the  bond  is  not  invalid  as 
against  the  cargo,  although  the  bondholders  have 
conditionally  accepted  the  bill,  and  have  neither 
presented  it  to  the  master  for  payment  nor  pro- 
tested it.  The  Onward,  4  L.  R.,  Adm.  38  ;  42 
L.  J.,  Adm.  61 ;  28  L.  T.  204  ;  21  W,  R.  601. 

Demurrage— Compromised  Claim.] — ^A  master 
of  a  chartered  ship  having  sold  a  part  of  the 
cargo  to  pay  expenses  of  demurrage,  the  ship 
was  in  course  of  a  subsequent  voyage  arrested  in 
a  foreign  port  at  the  suit  of  the  charterer.  The 
charterer's  claim  was,  with  the  sanction  of  the 
court,  compromised  for  a  sum  of  money,  and  a 
bond  given  to  the  charterer  in  payment  of  that 
sum  : — Held,  that  the  bond  was  invalid*  Tk^ 
Ida,  3  L.  R.,  Adm.  642  ;  41  L.  J.,  Adm.  85  ;  27 
L.  T.  457  ;  21  W.  R.  39. 

1>.  Bxtent  of  Authority  of  Haater  and 

Mate* 

Agent  for  Cargo  Owners.] — ^The  character  of 
agent  for  the  ownera  of  the  cargo  is  imposed  upon 
the  master  by  the  necessity  of  the  case,  and  by 
that  alone.  The  master  is  invested  by  presumption 
of  law,  with  authority  to  hypothecate  the  caigo^ 
on  the  ground  that  the  owners  have  no  means  of 
expressing  their  wishes ;  but  when  such  means 
exist,  when  communication  can  be  made  to  the 
owners,  the  character  of  agent  is  no  longer  im- 
posed on  the  master,  because  the  necessity  which 
creates  it  does  not  arise.  The  Hamburgh,  past^ 
col.  1676. 

Agent  for  Owner  of  Ship.]  — If  the  master  orders 
repairs  for  his  ship,  or  borrows  money  on  a  bot- 
tomry bond  in  order  to  execute  the  repairs,  he 
is  the  agent  alone  of  the  owner  of  the  ship  in. 
ordering  such  repairs  and  borrowing  money. 
Benson  v.  Duncaji,  3  Ex.  644 ;  18  L.  J.,  Ex.  169 ; 
14  Jur.  218— Ex.  Ch, 

. Cargo  Owner  olaiming  Indenuuty  against 
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Sliip  Owner.] — Where,  therefore,  a  ship  was 
daxnaged  by  perils  of  the  sea,  and  the  master 
hypothecated,  by  a  bottomry  bond,  the  ship, 
freight  and  csago,  amongst  which  were  the 
goods  of  the  pUkitiff,  and  the  ship  and  freight 
not  realizing  the  amount  borrowed,  his  goods 
were  attached  in  the  Admiralty  Ooart  until  oon- 
tribntion  was  paid  by  him  towards  the  difference 
due  to  the  obligee  of  the  bond,  and  he  was 
obliged  to  pay  his  proportion  of  the  costs  of  the 
suit  instituted  in  the  Admiralty  Court : — Held, 
that  he  could  maintain  an  action  against  the 
owner  of  the  ship  on  an  implied  promise  to  in- 
demnify,   lb* 

How  Derived.] — The  extent  of  the  authority 
conferred  on  the  master  of  a  vessel  to  bind  the 
owners  either  of  the  ship  or  of  the  cargo,  is  derived 
from,  and  governed  by,  the  law  of  the  fl^. 
The  Karnai,  infra, 

Keeeuity.] — ^To  authorize  a  captain  to  hypo- 
thecate a  ship  or  freight  for  repairs,  the  necessity 
for  such  hypothecation  must  exist ;  if,  therefore, 
an  agent  of  the  shipowner,  in  a  f  oreign^  port,  has 
sufficient  funds  in  his  hands  for  the  repairs,  the 
captain  cannot  hypothecate.  LyaU  v.  Siektf  27 
Beav.  616. 

The  consent  of  a  managing  part  owner  to  a 
bottomry  bond  binds  his  co-owners,  and  is  strong 
evidence  of  the  necessity  of  the  bond.  The  Royal 
Archf  Swabey,  269. 

A  master  has  power  to  hypothecate  the  cargo 
as  well  as  the  ship  for  a  reasonable  purpose  only, 
for  the  benefit  of  the  ship  and  cargo.  Husiie  v. 
Chnstie,  13  Yes.  599  ;  9  East,  426. 

Where  it  appeared  that  at  a  foreign  port,  at 
which  the  master  had  taken  in  necessary  sup- 
plies, the  owner  of  the  vessel  had  a  recognized 
agent  within  the  possible  and  probable  know- 
l^ge  of  the  person  making  the  advance : — Held, 
that  the  bottomry  bond  given  for  such  advance 
was  void.     The  Faithful,  31  L.  J.,  Adm.  81. 

The  existence  of  the  necessity  which  the  mari- 
time law  requires  to  validate  the  hypotheca- 
tion of  the  ship  and  cargo  by  bottomry,  is  to  be 
ascertained  by  evidence  in  the  usual  manner, 
the  meaning  of  the  term  "  necessity  "  in  respect 
of  hypothecation  by  the  master,  being  analogous 
to  its  meaning  in  other  parts  of  the  law.  The 
Kamahy  2  L.  B.,  P.  C.  505  ;  38  L.  J.,  Adm.  57  ; 
21  L.  T.  159 ;  17  W.  R.  1028  ;  6  Moore,  P.  C.  C, 
N.  S.  136. 

The  necessity,  which  will  validate  the  hypothe- 
cation of  a  cargo  by  bottomry,  is  a  high  degree 
of  need,  arising  when  choice  is  to  be  made  of  one 
of  several  alternatives,  under  the  peril  of  severe 
loss,  if  a  wrong  choice  should  be  made.  And 
any  combination  of  events  which  should  prevent 
the  completion  of  the  voyage  with  profit  unless 
money  should  be  obtained  by  bottomry,  would 
raise  the  question  whether  there  was  need  for 
bottomry  in  such  high  degree  as  to  create  a 
necessity.  If,  though  the  repairs  are  complete, 
yet  the  ship  cannot  leave  the  port  until  they  are 
paid  for,  the  completion  of  repairs  is  an  imma- 
terial fact  in  estimating  the  degree  of  need  for 
bottomry.    lb. 

Pledging  Owner's  Pertonal  Credit.]  —  A 
master  has  no  authority  to  hypothecate  for 
money  borrowed  at  a  foreign  port  for  necessary 
repairs  and  disbursements,  and  by  the  same  in- 
strument pledge  the  personal  credit  of  his  owner 


for  such  advances,  whether  maritime  interest  be 
stipulated  for  or  not.  Staii^ank  v.  Shevard,  13 
C.  B.  418  ;  1  C.  L.  R.  609  j  22  L.  J.,  Ex.  341  ; 
17  Jur.  1032— Ex.  Ch. 

The  master  of  a  vessel  requiring  supplies  for 
the  further  prosecution  of  her  voyage,  is  bound 
to  ascertain  whether  such  supplies  can  be  pro- 
cured on  the  personal  credit  of  the  owner,  before 
he  resorts  to  a  bottomry  bond  as  security  for 
their  amount.  ffeatJiarn  v.  Darlijtff,  1  Moore, 
P.  0.  C.  5. 

Hatter*!  Penonal  Credit]— A  bottomry  bond 
given  by  a  master  upon  a  threat  of  arrest  for 
supplies  previously  furnished  on  his  personal 
credit,  is  void.  Chre  v.  Oardner,  3  Moore, 
P.  C,  C.  79. 

To  justify  resort  by  a  master  of  a  ship  to  a 
bottomry  bond,  it  is  requisite  by  maritime  law 
that  the  advances  should  be  merely  to  enable  the 
ship  to  refit ;  or  to  pay  for  the  repairs  and  dis- 
patch of  the  vessel  for  the  completion  of  her 
voyage ;  and  that  the  master  should  be  'Unable 
to  obtain  such  advances  upon  personal  credit. 
Saarei  v.  Rahn;  3  Moore,  P.  C.  G.  1. 

Though  the  debts  which  a  master  in  need  of 
repairs  in  a  foreign  port  has  incurred  may  be 
personal,  he  may  borrow  money  upon  bottomry 
of  ship,  freight,  and  cargo  to  pay  them  from  any 
one  not  his  creditor.    1%^  Kanutky  supra. 

For  Insnranoe  Premiiimf .] — The  master  put- 
ting into  a  foreign  port  of  distress  has  no  autho- 
rity to  insure  the  ship  and  freight  for  performing 
the  residue  of  the  vovage,  and  has  no  authority, 
therefore,  to  grant  a  bottomry  bond  on  the  ship 
to  pay  for  the  premiums  of  such  insurance. 
Tlie  Serafina,  B.  k  L.  277. 

To  Tree  firom  Arrest  for  Salvage.] — Wliere  a 
vessel  is  lying  stranded,  and  the  master  cannot 
communicate  with  the  owner,  the  master,  in 
order  to  tranship  and  send  on,  may  on  his  own 
authority  give  a  respondentia  bond  to  release 
the  cargo  lying  under  arrest  for  salvage.  The 
Sultan,  Swabey,  504  j  5  Jur.,  N.  S.  1369. 

Chargei   on   ITnloading   Outward   Cargo.] — 

Every  disbursement  at  a  foreign  port,  necessary 
to  enable  a  ship  t^  prosecute  her  voyage,  made 
in  or  about  the  ship  herself  or  her  crew,  is  a 
proper  subject  for  bottomry.  Charges  upon  the 
unloading  of  the  outward  cargo  are  such  neces- 
sary disbursements.  The  Edmond,  Lush.  211 ; 
30  L.  J.,  Adm.  128.  And  see  Lush.  57  ;  29  L.  J., 
Adm.  76. 

Such  disbursements  must  be  for  charges  for 
which  the  owner  or  master  of  the  ship  is  liable  ; 
those  for  which  the  consignee  of  the  cargo  is 
liable  are  not  the  subject  of  bottomry.    lb. 

Average  Contribution.]— A  debt  for  general 
average  contribution,  arising  in  respect  of  an 
outwcud  voyage,  being  a  personal  debt  only,  is 
not  a  sufficient  foundation  for  a  bottomry  bond 
on  the  ship  for  the  voyage  homeward.  27ta 
North  Star,  Lush.  45  ;  29  L.  J.,  Adm.  73. 

Kate.] — In  a  case  of  capture  and  recapture,  a 
mate,  in  the  absence  of  the  captain,  has  a  right 
to  hypothecate  the  ship  for  the  purpose  of  paying 
the  sfdvage  to  the  recaptors.  Farmeter  v.  Tod* 
hunter,  1  Camp.  541. 

Duty  to  Commnnioate  with  Owners.]— Before 
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resorting  to  bottomry  for  raising  necessary  sap- 
plies,  it  is  absolutely  necessary,  where  practical, 
that  notice  should  be  given  by  the  master  to  the 
owner  of  the  vessel,  and  an  allegation  that  such 
owner  was  insolvent  is  no  excuse  for  not  com- 
municating with  him,  unless  he  has  been  judi- 
cially declared  insolvent,  and  the  ownership  of 
the  vessel  vested  in  his  assignees,  to  whom  such 
notice  must  then  be  given.  The  Panama^  Bar' 
ron  V.  Stewart^  3  L.  R.,  P.  C.  199  j  a9  L.  J.,  Adm.* 
37  ;  23  L.  T.  12 ;  18  W.  R.  1011 ;  6  Moore,  P.  C. 
C,  N.  S.  484. 

A  British  ship,  under  a  charter  from  London 
to  Callao,  put  into  Melbourne  for  repairs.  The 
master,  who  was  also  a  part-owner,  fearing  that 
the  shipwrights  would,  unle^  their  claims  were 
paid,  (fetaln  the  vessel,  and  that  she  might  thus 
be  unable  to  fulfil  her  charter,  raised  the  neces- 
sary funds  from  the  ship's  assets  at  Melbourne 
upon  a  bottomiy  bond  of  the  ship  and  freight : — 
Held,  that  the  bond  was  not  invalidated  by  the 
absence  of  a  previous  communication  between 
the  master  and  the  co-owner.  Tlie  Staff ordihirc^ 
25  L.  T.  137  ;  8,  C,  4  L.  R.,  P.  C.  194  ;  41  L.  J., 
Adm.  49  ;  27  L.  T.  46  ;  20  W.  R.  657  ;  8  Moore, 
P.  C.  C,  N.  S.  443. 

Held,  also,  that  the  mortgagee  of  a  ship  can- 
not, for  the  purposes  of  such  previous  communi- 
cation as  is  necessary  between  the  party  hypo- 
thecating the  ship  and  the  owner,  be  deemed  an 
owner ;  though  it  may  be  otherwise  if  the  mort- 
gagee is  also  the  ship's  agent  and  agent  for  the 
owner.    Ih, 

The  authority  of  a  master  to  pledge  by  bot- 
tomry, for  the  purpose  of  raising  money  for  the 
absolute  necessaries  of  the  ship,  only  arises  when 
he  cannot  obtain  the  necessary  advances  upon 
the  personal  credit  of  the  owner,  and  such  power 
to  raise  money  by  bottomry  is  vested  in  the 
master,  although  the  owner  resides  in  the  same 
country,  provided  there  are  no  means  of  com- 
munication with  the  owners,  and  the  exigency 
of  the  case  requires  it.  Wallace  v.  IH-elden,  7 
Moore,  P.  C.  C.  398. 

A  ship,  on  a  voyage  from  Galveston,  United 
States,  to  Liverpool,  put  into  Beimuda  disabled. 
The  master  wrote  to  the  owners  of  the  ship  and 
cargo,  and  meanwhile,  to  avoid  delay  and  loss, 
commenced  repairing  the  ^ip.^  The  repairs 
were  completed,  and  the  master  then,  fearing 
detention  of  the  ship,  and  having  received  no 
replies  from  the  owners  of  the  ship  and  cargo, 
raised  money  to  pay  for  the  repairs  on  bottomiy 
of  the  ship,  freight,  and  cargo.  The  lenders 
were  not  the  repairers  of  the  ship  : — Held,  that 
the  bond  was  valid  and  bound  the  cargo.  The 
Kamakj  2  L.  R.,  P.  C.  606  ;  38  L.  J.,  Adm.  57  ; 
21  L.  T.  159  J  17  W.  R,  1028  j  6  Moore,  P,  C.  C, 
N.  S.  136.  . 

The  possibility  of  communication  with  the 
owners  of  the  ship  or  cargo  must  be  construed 
by  estimating  the  cost  and  risk  incidental  to  the 
delay  from  the  attempt  to  make  such  communica- 
tion, and  the  probability  of  failure,  after  every 
exertion  made.    lb. 


With  Owner  of  Cargo.]— The  master  of  a 


ship,  being  only  the  agent  of  the  cargo  in  special 
cases  of  necessity,  is  bound,  when  the  circum- 
stances permit,  to  communicate  with  the  owner 
of  the  cargo  before  he  does  any  act  which  seri- 
ously affects  the  value  of  the  cargo..  27ie  Onward^ 
4  L.  R.,  Adm.  38 ;  42  L.  J.,  Adm.  61 ;  28  L.  T. 
304  ;  21  W.  R.  601. 


A  master,  therefore,  putting  into  Port  Loms, 
Mauritius,  for  repairs  to  his  ship,  and  intending 
to  raise  money  for  those  repairs  upon  bottomry, 
not  only  on  ship  and  freight,  but  also  upon 
cargo  of  an  imperishable  nature  and  belong- 
ing to  one  firm  residing  in  Great  Britain,  is 
bound  to  communicate  with  them  before  having 
recourse  to  bottomry;  otherwise  the  bond  is 
Invalid.    Ih, 

Bottomry  bond  upon  ship,  freight,  and  cargo, 
taken  up  by  the  master  of  a  small  Swedish  vessel 
at  a  port  in  Sweden.  Part  of  the  cargo  was 
consigned  to  England  : — Held,  that,  considering 
the  distance  between  Sweden  and  England,  Aid 
the  means  of  communication,  it  was  essential  to 
the  validity  of  the  bond,  so  &ir  as  the  cargo  was 
concerned,  that  the  master  should  communicate 
with  the  owners  of  the  caigo  before  resorting  to 
hypothecation  of  •  the  cargo,  as  he  could  luive 
obtained  an  answer  within  a  period  not  incon- 
venient with  regard  to  the  exigency  of  the  cir- 
cumstances of  the  case.  The  Bonaparte^  8  Moore, 
P.  C.  C.  459. 

The  master  during  the  voyage  executed  a  bot- 
tomry bond  hypothecating  the  ship,  freight,  and 
cargo.  The  cargo  was  not  perishable,  and  the 
master  could  have  communicated  with  the  owners 
of  the  cargo  before  executing  the  bond. : — Held, 
that  the  master  should  have  communicated  with 
the  owners  of  the  cargo,  and  that  the  bond  was 
invalid  in  respect  of  the  cargo.  The  Hamburgh, 
2  Moore,  P.  C.  C,  N.  S.  289  ;  B.  &  L.  253  ;  33 
L.  J.,  Adm.  116  ;  10  Jur.,  N.  S.  600 ;  10  L.  T. 
206  ;  12  W.  R.  628. 

^^^hether  a  master  of  a  vessel  without  funds  or 
credit  must  communicate  with  the  owners  of  the 
cargo  before  hypothecating  the  ship,  freight,  and 
cargo,  in  order  to  enable  him  to  pay  the  expense 
of  the  necessary  repairs  of  the  vessel,  is  a  ques- 
tion which  can  only  be  decided  by  the  dream- 
stances  of  each  particular  case.    lb. 

The  master,  before  giving  a  bottomry  bond  on 
ship,  freight,  and  cargo,  is  bound,  as  against 
owners  of  cargo,  to  communicate  both  with  the 
owners  of  ship  ajid  the  shippers  or  consignees  of 
cargo,  where  such  communication  is  under  all 
the  circumstances  reasonably' practicable ;  but 
not  otherwise.  The  Olivier,  Lush.  484  ;  31  L.  J., 
Adm.  137  ;  6  L.  T.  269. 

The  master,  before  he  hypothecates  the  cargo, 
ought,  if  he  has  the  means  of  doing  so,  to  com- 
municate with  the  owner ;  and  this  is  not  merely 
to  give  the  owner  an  opportunity  of  advancing 
the  requisite  funds,  but  also  to  give  him  an 
opportunity  of  unlading  the  caigo ;  although  he 
cannot  do  this  without  payment  of  the  entire 
freight.  The  Lizzie,  2  L.  R.,  Adm.  254 :  19 
L.  T.  71. 

What  Commnnioation  to  Owner  Svffieientl — 
To  justify  a  master  in  giving  a  bottomiy  bondon 
cargo  where  communication  with  the  owners  is 
necessary,  a  mere  statement  of  injuries  sustained 
by  the  ship  and  of  the  consequent  necessity  for 
repairs  entailing  considerable  expense,  unaccom^ 
panied  by  a  statement  that  a  bottomiy  bond  is 
proposed,  is  not  a  sufficient  communication ;  the 
law  does  not  require  the  owners  from  such  pre- 
mises to  draw  the  conclusion  that  the  ship  and 
cargo  must  be  bottomried  ;  although  it  xoay  not 
be  required  that  the  words  "  bottomry  of  cargo  " 
should  be  used  in  the  communication,  the  fact 
itself  should  be  stated,  or  at  least  the  necessity 
for  a  bottomry  bond  should  be  an  obvious  and 
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irresistible  inference  from  the  circumstances 
stated.  The  Onward,  tvpra, 
•  A  communication  detailing  the  disasters  to  the 
ship,  and  the  probable  expense  of  repair,  but  not 
expressing  the  intention  to  bottomry  the  cargo, 
and  requ^ing  the  owners  of  cargo  to  wait  for 
further  information,  is  not,  where  any  communi- 
cation is  necessary,  sufficient;  more  especially 
where  the  information  as  to  the  bottomry  has 
been  given  to  the  shipowners,  but  withheld  from 
the  owners  of  cargo*;  and  under  such  circum- 
etances  the  owners  of  cargo  are  not  bound  to 
conclude  that  the  master  will  resort  to  bottomry, 
or  to  reply  to  the  communication.  lb, 
'  A  master  cannot  bottomry  a  ship  without  com- 
munication with  his  owner,  if  communication 
is  practicable,  and,  d  fortiori,  he  cannot  hypo- 
thecate the  cargo  without  communicating  wiUi 
the  owner  of  it,  if  communication  with  such 
owner  is  practicable.  Such  communication  must 
state  not  merely  the  necessity  for  expenditure, 
but  also  the  necessity  for  hypothecation.  Klein^ 
wart  y.  Oat$a  Marittima  of  Oenoa,  2  App.  Cas. 
166  ;  86  L.  T.  118  ;  26  W.  R.  608— P.  C. 

A  statement  by  the  master  of  the  injuries  sus- 
tained by  a  ship  and  of  the  repairs  necessary  is 
not  a  sufficient  communication  with  the  owners 
to  justify  him  in  giving  a  bottomry  bond  upon 
the  ship  and  cargo.  If  unaccompanied  by  a  state- 
ment that  such  bond  is  necessary.    l9. 

The  mere  receipt  by  the  owners  of  the  cargo 
<il  general  information  that  the  ship  is  damaged, 
and  in  need  of  repairs,  does  not  impose  upon 
t^em  the  duty  of  supplying  money  for  such  re- 
pairs without  further  information.    lb, 

A  Swedish  vessel,  bound  from  a  port  in  Sweden 
to  Hull,  was  driven,  by  stress  of  weather,  to  put 
back  into  another  port  in  Sweden.  This  took 
place  in  November,  1848.  Ten  days  afterwards 
the  cargo  was  uidaden,  and  the  ship  found  to  be 
greatly  damaged.  The  repairs  were  completed, 
and  the  cargo  reloaded.  The  master  at  once  com- 
municated with  the  owners  of  the  ship  resident 
in  Sweden,  who,  being  without  funds,  consented 
to  the  master  taking  up  a  bottomry  bond  for 
payment  of  the  necessary  repairs,  and  the  British 
consul  at  the  port  where  the  vessel  lay  wrote  on 
behalf  of  the  master,  and  as  his  agent,  to  the  con- 
signees at  Hull,  informing  them  of  the  damage 
sustained  by  the  vessel,  but  made  no  application 
for  money,  nor  referred  to  the  necessity  of  repairs. 
No  answer  was  made  to  this  letter,  ana  the 
master,  in  March,  1849,  hypothecated  the  ship, 
freight,  and  cargo,  for  the  money  borrowed  for 
the  repairs : — Held,  that  such  letter  to  the  con- 
signees was  a  sufficient  notice  to  authorize  the 
master  raising  money  by  bottomry  on  the  cargo. 
The  Bonaparte,  8  Moore,  P.  C.  0.  450. 

Pleading.] — ^A  plea,  alleging  that  the  bottomry 
bond  was  executed  by  the  master  without  any 
express  authority  from  the  defendant ;  and  that, 
at  the  time  when  the  same  was  executed,  the 
amount  of  the  costs  and  expenses  exceeded  the 
amount  dt  the  value  of  the  ship  when  repaired, 
and  all  the  freight  that  could  be  earned  oy  the 
voyage,  should  the  vessel  arrive  at  its  destina- 
tion ;  and  that  the  defendant,  so  soon  as  he 
leceived  notice^  abandoned  the  ship,  and  all 
right  and  title  to  the  same,  and  all  freight  in 
respect  of  the  voyage,  and  did  never  ratify  the  act 
of  the  master  : — Held,  bad.  Benton  v.  Buncan, 
3  Ex.  644 ;  18  L.  J.,  Ex.  169 ;  14  Jur.  218— 
«x.  Ch. 


A  defence  that  a  bottomry  bond  is  void  for 
want  of  communication  with  the  shipowner  or 
consignee  of  the  cargo  must  be  specially  pleaded. 
The  Olivier,  Lush.  484 ;  31  L.  J.,  Adm.  137  ; 
6  L.  T.  269. 

0.  Oovemed  by  what  X«aw» 

Where  Ship  is  Foreign.] — The  owner  of  cargo 
who  ships  it  on  board  a  foreign  vessel,  ships  it  to 
be  dealt  with  by  the  master  according  to  the  law 
of  the  flag,  that  is,  the  law  of  the  country  to 
which  the  vessel  belongs,  unless  that  authority 
be  limited  by  express  stipulation  at  the  time  of 
the  shipment.  Therefore  a  bond  made  by  the 
master  of  a  foreign  ship  hypothecating  cargo 
laden  on  board  such  ship,  if  valid  according  to 
the  law  of  the  flag  of  the  ship,  will  be  enforced 
by  the  English  Admiralty  Court,  on  the  arrest 
of  the  ship  and  cargo  at  the  port  of  London  (the 
port  of  discharge  within  the  meaning  of  the 
bond),  although  the  conditions  imposed  by 
English  law  as  essential  to  the  validity  of  such 
bond  have  not  been  complied  with.  The  Gaetano 
and  Maria,  7  Adm.  D.  137  ;  51 L.  J.,  Adm.  67  ;  46 
L.  T.  835 ;  30  W.  R.  766  ;  4  Asp.  M.  0.  470— 
CA. 

The  validity  of  a  bottomry  bond  taken  up  in 
a  foreign  port  upon  a  foreign  ship,  freight,  and 
cargo,  the  owners  of  the  cargo  being  English, 
and  the  ship  and  cargo  being  proceeded  against 
in  England,  is  to  be  governed  by  the  general 
maritime  law,  and  not  by  the  lex  loci  contractfls, 
or  the  law  of  the  country  to  which  the  vessel 
belongs.  The  Hamburgh]  2  Moore,  P.  C.  0., 
N.  S.  289  ;  B.  &  L.  253 ;  32  L.  J.,  Adm.  161 ; 

9  Jur.,  N.  S.  440;  8  L.  T.  175 ;  11  W.  R.  647. 
See  S,  C,  in  P.  C,  ante,  col.  1676. 

A  master  of  a  fSrench  ship  contracted  to  carry 
a  cargo,  the  property  of  the  plaintiff,  from  the 
West  Indies  to  Liverpool.  The  ship  being  sea- 
damaged,  put  into  a  port  of  refuge  for  repairs, 
to  meet  the  charges  of  which  the  master  hypo- 
thecated the  ship,  freight,  and  cargo.  The  French 
law  is  not  in  force  either  at  the  place  where  the 
charterparty  was  executed,  or  where  the  cargo 
was  shipped,  or  the  port  of  refuge  where  the 
ship  was  repaired.  Upon  the  arrival  of  the  ship 
at  Liverpool,  proceedings  were  instituted  in 
the  Admiralty  Court  upon  the  bottomry  bonds 
executed  by  the  master,  to  which  suit  the 
owners -(the  defendants),  being  French  subjects, 
and  domiciled  in  France,  did  not  appear,  relying 
on  the  French  law,  that  the  owner  of  a  ship  may 
in  all  cases  free  himself  from  the  acts  and  en- 
gagements of  the  master,  in  all  that  concerns 
the  ship  and  voyage,  by  the  abandonment  of  the 
ship  and  freight.  The  value  of  the  ship  being 
insufficient  to  satisfy  the  bonds,  the  plaintiff,  in 
order  to  save  his  cargo,  paid  the  remaining  sum 
due  -upon  the  bonds,  costs,  &c.,  and  then  sued 
the  defendante  as  upon  an  implied  indemnity : — 
Held,  that  he  was  not  entitled  to  recover.  Lloyd 
V.  Ouibert,  6  B.  &  S.  60 ;  33  L.  J.,  Q.  B.  241 ; 

10  Jur.,  N.   S.  949  ;  12  W.  E.  963.    Affirmed, 
36  L.  J.,  Q.  B.  74  ;  6  B.  &  8. 100— Ex.  Oh. 

Local  Law.] — A  lien  on  the  ship  and  freight 
existing  by  local  law,  for  advances  and  commis- 
sions, cannot  convert  a  transaction  on  personal 
credit  into  a  bottomry  transaction,  so  as  to  render 
valid  a  bond  subsequently  given,  or  prevent  the 
ordinary  reference  of  the  fairness  of  the -com- 
mission to  the  registrar  and  merchants     The 
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Laurel,  B.  &  L.  191  ;  33  L.  J.,  Adm.  17  ;  11  Jtir., 
N.  S.  346  ;  9  L.  T.  467  ;  13  W.  R.  352. 

The  existence  of  such  a  local  law  may  be  pro- 
perly pleaded  as  material  evidence  to  support  an 
allegation  that  the  agreement  was  to  make  ad- 
vances on  the  credit  of  the  ship  and  freight,  and 
that  the  commissions  were  customary.    Ih, 

Xaat  India  Trade.]— The  7  Geo.  1,  c.  21,  fi.  2. 

which  prohibits  loans  of  money  on  bottomry  of 
vessels  designed  to  trade  in  the  East  Indies,  has, 
since  the  other  restrictions  upon  the  East  India 
trade  have  been  removed,  been  repealed  by  im- 
plication. The  India,  B.  in  L.  221 ;  83  L.  J., 
Adm.  193  ;  12  L.  T.  316. 

3.  Allowable  Items. 

Premiums  of  Insnranoe   before   Bond.] — A 

charterer  may  deduct  from  the  freight  payable 
to  a  bondholder  the  premium  for  insurance  of 
part  of  the  freight  advanced,  according  to  stipu- 
lations in  the  charterparty  before  the  bond  was 
granted*    Tlie  Catherine,  Swabey,  263. 

Ezpeniei  of  Ship  at  Fort.] — ^All  expenses  in- 
curred in  the  port  where  the  bond  is  given,  re- 
lating to  the  ship  or  crew,  being  expenses  for 
which  the  master  or  owner  of  the  ship  is  liable, 
and  being  necessary  to  enable  the  ship  to  pro- 
ceed on  her  voyage,  may  be  allowed.  The  Ed- 
monds Lush.  211. 

Diieharging  Cargo.] — Expenses  of  discharging 
outward  caigo  allowed  in  a  bond  for  thq  home- 
ward voyage.    Ih, 

Law  Ezpensei.] — The  agent  of  a  ship  abroad 
applied  a  balance  of  freight  in  discharge  of  law 
expenses  relating  to  the  ship's  business,  and  took 
a  bottomry  bond  for  other  payments,  for  which 
there  was  a  lien  on  th6  ship: — Held,  that  the 
amount  of  such  law  expenses  could  not  be  de- 
ducted from  the  bond.    Ih, 

CommlBiions.] — ^Where  a  cargo  is  unshipped, 
stored,  and  transhipped  at  a  foreign  port,  and  a 
respondentia  bond  is  given  to  defniy  tlie  diarges, 
the  court,  though  considering  the  custom  of  the 
port,  will  not  allow  as  items  in  the  bond  any 
commissions  beyond  a  reasonable  amount,  cal- 
culated upon  a  principle  of  quantum  meruit. 
Ths  OUnmarma,  Lush.  1 15. 

Commissions  charged  at  St.  Thomases  of  two 
per  cent,  on  the  value  of  cargo  for  storage,  and 
of  two  and  a  half  per  cent,  lor  lauding  and  xe- 
shipping,  disallowed,  an(^  in  lieu  thereof  reason- 
able sums  tdlowed.    Ih. 

Commissions  of  five  per  cent,  on  cash  advances 
reduced  to  two  and  a  half  per  cent.,  according 
to  the  practice  observed  in  the  registry.    Ih, 

Commissions  on  freight  in  respect  of  the  ves- 
sels chartered  to  tranship,  disallowed.    Ih, 

A  usage  to  establish  a  right  to  deduct  commis- 
sion for  obtaining  the  charter  from  the  freight 
as  against  the  holder  of  a  bottomiy  bond,  must 
be  distinctly  proved.     The  Kamak,  infra, 

AdTanee  to  Maater.]— Advance  of  money  to 
master  for  alleged  services  in  taking  care  of  the 
cargo  and  for  personal  expenses,  was  not  al- 
lowed as  chaiges  on  cargo.  TJie  Glen  manna, 
tupra. 

In  a  suit  on  a  bottomiy  bond  hypothecating 


"  ship,  cargo,  and  freight,"  it  appeared  that  the 
master  had  before  bottomry  obtained  advanoea 
on  account  of  freight  from  the  charterers:^ 
Held,  that  the  obligee  had  no  claim  to  freight  so 
advanced  by  the  charterers  prior  to  bottomry, 
provided  the  advances  were  made  bona  fide. 
27te  Kamak,  2  L.  R.,  P.  C.  506  ;  38  L.  J.,  Adm. 
57  ;  21  L.  T.  159 ;  17  W.  R.  1028  ;  6  Moore^ 
P.  C.  C,  N.  S.  136. 

4.  PRIOBlflES. 

Hatter's  Wages.]— The  claim  of  a  master  for 
his  wages  earned  and  disbursements  made  subse- 
quently to  a  voyage,  during  which  a  bottomiy 
bond  has  been  given  on  his  ship,  takes  priority 
over  the  claim  of  a  bondholder.  The  Hope,  28 
L.  T.  287. 

A  bottomry  bondholder  is  entitled  to  priority 
over  the  claim  of  a  master  for  wages  earned  on 
previous  voyages.    Ih, 

The  master  of  a  French  lugger  executed  bot- 
tomiy bonds  on  ship,  freight,  and  cargo,  and 
bound  himself  personally  by  the  bon<&.  The 
ship  arrived  at  her  port  of  destination,  and  the 
bonds  were  indorsed  to  the  owners  of  the  cargo, 
who  instituted  a  suit  against  ship,  freight,  and 
caiigo,  to  enforce  payment  of  the  bonds.  The 
master  afterwards  instituted  a  suit  Against  the 
ship  and  fi^ight  for  wages.  The  proceeds  of  the 
ship  were  insujQicient  to  pay  the  bonds :  but  the 
proceeds  of  the  ship,  together  with  the  freight 
and  the  value  of  the  cargo,  were  sufficient  to  pay 
the  bonds  as  well  as  the  wages  of  the  master  :~* 
Held,  that  the  master  was  entitled  to  have  his 
wages  paid  out  of  the  proceeds  of  the  ship  before 
any  portion  of  that  fund  was  appropriated  to 
the  payment  of  the  amount  due  on  the  bonds. 
The  Eugmie,  4  L.  R.,  Adm.  123 ;  29  L.  T.  314  : 
21  W.  R.  967. 

Bottomry  bond  on  ship,  freight,  and  caigo ; 
proceeds  of  ship  and  freignt  insi^cient : — Held, 
that  though  the  master  bound  himself  by 
the  bond,  and  was  also  a  part  owner  of  the 
vessel,  the  owners  of  part  of  the  cargo  could  not 
oppose  his  right  to  be  paid  his  vrages  and  dis- 
bursements in  priority  to  the  bondholder.  The 
Daring,  2  L.  R.,  Adm.  260  ;  37  L.  J.,  Adm.  29. 

The  general  rule  that  a  master  who  has  bound 
himself  as  well  as  ship  and  freight  for  the  pay- 
ment of  a  bottomry  bond  is  not  entitled  to  pay* 
ment  of  his  own  claims  in  priority,  will  not  be 
acted  upon  where  the  bottomry  bondholder  will 
not  be  prejudiced  by  the  master  being  paid  be- 
fore him.  The  Edioard  Olirer,  1  L.  R.,  Adm. 
379  ;  36  L.  J.,  Adm.  13  ;  16  L.  T.  575. 

By  a  bottomry  bond,  the  master  covenanted 
that  he  had  authority  to  charge  the  vessel,  and 
that  the  vessel  and  cargo,  with  the  freight, 
should  at  all  times  after  the  voyage  be  liable  for 
thepayment  of  the  amount  due  under  the  bond  r 
— Held,  that  this  covenant  did  not  affect  the 
master's  right  to  be  paid  his  wages  in  priority  to 
the  bondholder.  The  Salacia,  32  L.  J.,  Adnu 
41 ;  9  Jur.,  N.  S.  27 ;  8  L.  T.  91 ;  H  W.  R.  189. 

Seamen'i  Wages.]— Seamen's  wages  earned 
before  the  giving  of  a  bond  are  to  be  prefeiied. 
to  the  bond.  The  Union,  Lush.  128 ;  30  L.  J., 
Adm.  17. 

Bond  on  ship,  freight,  and  cai>go,  ship  and 
freight  insufficient  to  pay  the  same,  suit  by  sea- 
men against  ship  and  freight  for  wages,  the 
owners  of  the  cargo  allowed  to  defend,  because 
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having  an  interest  in  the  administration  of  the 
fand,  bat  the  claim  of  the  seamen  ultimately 
pronomiced  for,  as  superior  to  that  of  the  bond- 
nolder,  and  therefore  to  that  of  the  owners  of 
the  cargo  deriving  through  him.    lb, 

Eepayment  of  Wages.]—- The  court  will  not, 
unless  upon  application  Ming  made  to  it,  sanc- 
tion the  repayment  of  wages  to  bondholders  out 
of  the  proceeds  of  the  sale  of  a  ship.  27i/}  Cor' 
nelia  MenrUtta,  1  L.  R.,  Adm.  61 ;  12  Jur.,  N.  S. 
396  ;  14  W.  B.  502. 

Keoesiaries.] — ^A  broker,  procuring  necessaries 
to  be  supplied  to  a  ship,  and  paying  for  them, 
gives  credit  to  the  master  and  owners,  and 
stands  in  a  different  position  from  a  tradesman 
supplying;  his  claim,  therefore,  does  not  take 
precedence  as  a  claim  under  a  bottomry  bond 
The  Flor  de  Iktmohal,  35  L.  J.,  Adm.  119. 

A  bottomry  bond  is  preferred  to  a  claim  of 
necessaries  previously  pronounced  for,  the  ne- 
cessaries having  been  supplied  before  the  bond. 
The  William  F.  Saffard,  Lush.  69. 

Merging  Claims.] — A  cause  of  neces- 
saries was  instituted  in  a  county  court,  and  sub- 
sequently transferred  to  the  Court  of  Admiralty. 
The  petition  in  the  Court  of  Admiralty  alleged 
that  a  bottomry  bond  was  given  as  security  for 
the  amount  due  for  necessaries  : — Held,  first, 
that  the  claim  for  necessaries  mciged  in  the 
bottomry.  Th^  Mpix,  4  L.  R.,  Adm.  1  ;  42  L.  J., 
Adin.  43  ;  27  L.  T.  664  ;  21  W.  R.  576. 

Held,  secondly,  that  the  suit  having  been 
transferred  as  one  for  necessaries  could  not  be 
retained  as  a  cause  of  bottomiy.    lb. 

Payment  of  Prior  Charges.]— The  court  granted 
leave  to  bondholders  to  pay  prior  charges,  and  to 
have  a  lien  on  the  ship,  cargo  and  freight,  in 
respect  of  such  payments,  which  were  small  in 
amount,  on  an  affidavit  specifying  the  charges  to 
be  paid.  Th€  Fair  Havetij  I  L.  R.,  Adm.  67  ;  14 
W.  R.  821. 

Adyaaeei  under  Charterparty.] — ^A  bottomry 
bond  cannot  affect  a  previous  contract  in  a  char- 
terparty, so  as  to  take  precedence  of  money 
advances  made  subsequently  to  the  bond  under 
the  authority  of  the  charterparty.  T/ie  Salacia^ 
32  L.  J.,  Adm.  43. 

Mortgages.] — ^A  bottomry  bond  is  entitled  to 
priority  of  payment  over  a  mortgage  daring  the 
voyage  for  which  the  bond  was  executed ;  but 
when  due,  should  be  enforced  within  reasonable 
time,  and  a  voluntary  agreement  on  the  part  of 
the  holder  to  postpone  payment  under  it  alters 
its  character  totally,  and  substitutes  a  contract 
over  which  the  Admiralty  Court,  at  least,  has  no 
jurisdiction.    The  Reyal  Areh,  Swabey,  269. 

]>oek  Dues.] — A  person  who  has  advanced 
money  for  the  purpose  of  discharging  dock  dues 
stands  in  the  same  position  as  the  dock  company, 
and  his  claim  ranks  with  pilotage  and  towage 
claims,  and  has  priority  over  the  claim  of  a 
holder  of  a  bottomry  bond  of  a  previous  date. 
The  8t,  Lawrence,  5  Adm.  D.  250  ;  49  L.  J.,  Adm. 
82, 

Lien  for  Freight  ProfBrred.] — ^W.  shipped  at 
Hayti,  on  board  the  ship  Galam,  a  cargo  for 


Europe.  The  ship  daring  the  voyage  became 
unseaworthy,  and  put  in  at  Angra,  where  she 
was  condemned  and  the  cargo  discharged.  The 
captain  took  up  a  sum  of  money  on  the  security 
of  the  cargo,  and  granted  a  respondentia  bond 
for  the  amount,  payable  with  interest  on  the 
arrival  of  the  ship  at  the  port  of  Falmouth.  W. 
chartered  the  ship  Mary  Jane,  of  which  C.  was 
master  and  owner,  to  proceed  to  Angra  and  fetch 
home  the  cai-go.  The  Mary  Jane  proceeded  on 
her  voyage,  and  on  her  return  she  was  by  bad 
weather  driven  ashore  at  Scilly,  and  it  became 
necessary  to  unship  the  cargo,  which  was  re« 
ceived  by  B.  k  Co.,  on  behalf  of  C,  and  subject 
to  a  right  of  lien  in  respect  of  freight.  The 
respondentia  bond  had  been  transf err^  to  M'A. 
&  Co.  W.,  in  order  to  defeat  this  bond,  ordered 
C.  to  proceed  to  Hamburg  instead  of  Falmouth ; 
M^A.  &  Co.  thereupon  instituted  a  suit  in  the 
Admiralty  Court  on  the  bond,  and  the  cargo  was 
arrested  by  an  order  of  that  court : — Held,  first, 
that  as  the  cargo  could  not  be  carried  to  its 
destination  by  reason  of  the  order  of  the  Admi- 
ralty Court,  C.  had  earned  his  freight,  and  had 
a  lien  on  the  cargo  for  freight,  and  that  such 
lien  was  preferable  to  the  claims  under  the  re- 
spondentia bond.  Cargo  ex  Galam,  2  Moore, 
P.  C.  C,  N.  S.  216  ;  33  L.  J.,  Adm.  97  ;  10  Jur., 
N.  S.  477  ;  9  L.  T.  550  ;  12  W.  R.  495. 

Held,  secondly,  that  the  subsequent  carrying 
of  the  cargo  by  C.  was  essential  to  making  it 
available  either  for  the  holder  of  the  bond  or 
any  one  else,  and  was  in  the  nature  of  salvage 
service ;  and  that  in  a  competition  of  liens,  the 
shipowner,  who  has  rendered  a  service  of  this 
description,  is  entitled  to  priority  over  the  holder 
of  a  respondentia  bond,  who  has  done  nothings 
and  whose  money  has  contributed  nothing  to- 
wards forwarding  the  cargo  to  it^  destination. 
lb, 

5.  Mabshalling. 

In  what  Cases.] — Where  there  is  a  creditor  on 
two  funds,  and  another  creditor  on  one  only  of 
those  funds,  the  assets  will  be  equitably  mar« 
shalled,  if  it  can  be  done  without  violating  a 
rule  entitled  to  preferential  observance.  The 
PriseiUa,  Lush.  1  ;  5  Jur.,  N.  S.  1421. 

Where,  therefore,  there  are  two  bottomry 
bonds,  the  first  in  date  on  ship  and  freight  only, 
and  the  other  or  last  bond  on  ship,  freight  and 
cargo,  and  ship  and  freight  are  insufiicient  to 
discharge  both  bonds,  the  last  bond,  which  is 
entitled  to  priority,  must  be  paid  out  of  ship  and 
freight.    lb, 

A  vessel  being  at  Constantinople,  in  want  of 
repairs,  the  master,  with  the  knowledge  and 
approbation  of  the  owner,  borrowed  money 
on  bottomry.  The  bond  was  dated  the  12th 
October,  .1858,  and  was  secured  on  the  ship 
and  freight.  A  second  bond  on  the  ship,  freight, 
and  cargo,  dated  the  11th  December,  1858, 
was  granted  at  Odessa ;  and  a  third,  also  on 
the  ship,  freight,  and  cargo,  dated  the  13th 
January,  1859,  at  Syra.  The  balance  of  the 
proceeds,  arising  from  the  sale  of  the  ship  and 
from  the  fi-eight,  was  insufiicient  to  discnargc 
all  the  claims  under  these  bonds  : — Held,  that, 
in  order  to  leave  a  fund  for  the  payment  of  the 
first  bond,  the  court  could  not  compel  the  owners 
of  the  cargo  to  contribute  to  the  liquidation  of 
the  two  last  executed  bonds,  so  long  as  the  pro- 
ceeds of  the  ship  and  freight  wore  not  exhausted. 
lb. 
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Where  there  are  several  bonds,  some  binding 
the  ship  and  freight,  others  the  ship,  freight,  and 
cargo,  the  Court  of  Admiralty  will  marshal  the 
assets,  directing  one  claim  to  be  satisfied  from 
the  cargo,  and  another  from  the  ship  and  freight. 
The  THdent,  1  Wm.  Rob.  29. 

> 

6.  Condition  op  Lobb  oe  Paymknt. 

Abandonment  of  Voyage.] — ^A.bond  becomes 
payable  upon  the  abandonment  of  the  voyage 
agreed  upon  in  the  bond.  The  Heligolai^, 
Swabey,  491. 

*<ConstniotiYe  Total  Lost."  ]— The  master,  in 
order  to  raise  money  for  necessary  repairs,  hypo- 
thecated the  ship  and  freight.  The  bottomry 
bond  contained  a  clause  which  provided,  that 
the  obligation  should  be  void  if  the  obligors 
should  pay,  in  consequence  of  the  loss  of  the  ship, 
snch  an  average  as  by  custom  would  have  become 
due  on  the  salvage,  or  if  the  ship  should  be 
utterly  lost,  cast  away  or  destroyed,  in  conse- 
quence of  the  perilfl  of  the  sea.  The  ship,  on  her 
homeward  voyage,  met  with  such  bad  weather 
as  to  be  obliged  to  put  into  an  intermediate  port, 
in  a  damaged  state,  and  after  being  surveyed 
was  found  unseaworthy,  and  sold,  while  existing 
in  specie,  for  a  sum  less  than  the  amount  of  the 
bond : — Held,  first,  that  the  doctrine  of  construc- 
tive total  loss  does  not  apply  to  a  bottomry  bond, 
as  in  the  case  of  an  insurance  between  insurers 
and  insured,  and  the  bondholder  was  entitled  to 
the  entire  proceeds  of  the  sale  of  the  ship.  The 
Great  Pacific,  2  L.  R.,  P.  0.  516  ;  38  L.  J.,  Adm. 
46  ;  21  L.  T.  38 ;  17  W.  R.  933 ;  6  Moore,  P.  C.  C, 
N.  S.  151. 

Held,  secondly,  that  the  clause  in  the  bond  did 
not  apply  when  the  ship  remained  in  specie, 
though  so  much  damaged  that  it  would  have  cost 
more  to  repair  her  than  she  was  worth.    Ih, 

Insnranee  on  Conttraetiye  Total  Loss.] — The 
condition  of  a  bottomry  bond  provided  for  its 
defeasance  on  payment  of  the  amount  of  the 
bond,  "or,  in  case  of  the  loss  of  the  ship  or 
vessel,  such  an  average  as  by  custom  shall  have 
become  due  on  the  salvage,  or  if  on  the  voyage 
the  ship  or  vessel  should  be  utterly  lost,  c^ 
away,  or  destroyed.^*  The  ship  having  become  a 
constructive  total  loss,  the  bondholder,  by  a  de- 
cree in  the  Admiralty  Court,  obtained  payment 
to  him  of  the  proceeds  of  the  ship,  which  had 
been  paid  into  court,  and  which  were  insnfiSl- 
cient ;  the  court  holdiiig  that  a  bottomry  bond 
was  only  discharged  by  payment  or  by  an  abso- 
lute total  loss,  and  that  the  condition  providing 
for  defeasance  on  payment  of  such  average  as  by 
custom  should  have  become  due,  did  not  refer  to 
the  case  of  a  constructive  total  loss.  In  an 
action  by  the  bondholder  on  a  policy  of  insur- 
ance upon  the  bond : — Held,  that  the  doctrine 
of  constructive  total  loss  was  not  applicable  to  a 
policy  of  insurance  on  bottomry,  and  that  the 
condition  of  defeasance  did  not  apply  to  the 
case  of  a  constructive  total  loss.  Mloomfield  v. 
Southern  Insurance  Company,  5  L.  R.,  Ex.  192  ; 
39  L.  J.,  Ex.  186  J  22  L.  T.  371 ;  18  W.  R. 
810. 

-    7.  JUEISDICTION  OP  ADMIEALTY  COUET. 

.  A  bottomry  bond  given  by  a  master,  with  the 
consent  of  the  owner,  upon  a  British  ship,  lying 


in  a  British  port,  for  a  new  voyage,  cannot  be 
sued  upon  in  the  Court  of  Admiralty  ;  but  it  is 
otherwise  if  the  ship  was  lying  in  a  foreign  port. 
The  Royal  Arch,  Swabey,  269. 

The  court  has  jurisdiction  in  the  case  of  a  bot- 
tomry bond  given  by  a  British  subject  on  the 
occasion  of  his  purchasing  a  British  ship  abroad, 
and  raising  money  for  her  outfit  to  return  home 
and  a  new  voyage.  The  HeMgoland,  Swabey, 
491;  5  Jur.,  N.  S.  1179. 

The  court  boa  jurisdiction  over  bonds  of  re- 
spondentia as  over  bottomiy  bgnds..  The  Sultan^ 
Swabey,  504  ;  6  Jur.,  N.  S.  1069. 

8.  Pbactice. 

Aotion  on  Bond.] — In  an  action  of  bottomry 
the  original  bond  must  be  brought  in  before  the 
validity  of  the  bond  is  pronounced  for.  The 
Itowena,  37  L.  T.  366 ;  26  W.  R.  83. 

Owners  of  Cargo — Persona  standi.] — Where 
the  result  of  the  suit  mainly  affected  the  ownen 
of  the  cargo  bottomried,  the  court  allowed  them 
to  have  a  persona  standi  through  the  bondholder. 
Tlie  Union,  Lush.  128  ;  30  L.  J.,  Adm.  17. 

Prooeedings  by  Default — Eeferenee — Cargo 
Owner.] — The  holder  of  a  bottomry  bond  on  ship, 
freight,  and  cargo,  is,  upon  the  conclusion  of  pro- 
coe^gs  by  dd^ault  against  ship  and  freight, 
entitled  as  of  course  to  have  the  full  freight  due 
upon  delivery  of  the  caigo  paid  to  him,  in  order  to 
satisfy  the  sum  secured  by  the  bond,  with  costs ; 
and  the  owner  of  the  cargo,  who  has  paid  the 
freight  into  court,  is  not  entitled  to  a  reference 
of  the  amount  due  on  the  bond,  notwithstanding 
that,  before  the  execution  of  the  bond,  part  cS 
his  cargo  was  sold  by  the  master,  and  the  pro- 
ceeds applied  to  the  ship's  expenses.  The  vfem 
of  tlie  mih,  B.  &  L.  72. 

Claim  of  Holder  to  Sum  awarded  for  Loea  of 
Freight.] — Semble,  where  in  an  action  for  limi- 
tation of  liability  a  sum  of  money  is  awarded  as 
compensation  for  loss  of  freight  to  the  owners  of 
a  vessel  run  down  by  the  plaintiffs  ship,  the 
holder  of  a  bottomry  bond  on  the  freight  of  the 
vessel  run  down  is  entitled  to  claim,  in  respect  of 
the  loan  on  bottomry,  a  portion  of  the  sum 
awarded  for  loss  of  freight.  The  JSmvuta,  5 
Adm.  D.  6 ;  48  L.  J.,  Adm.  36  ;  41  L.  T.  383  ; 
28  W.  R.  263. 

Proof  of  Oood  Faith.] — In  disputed  cases  of 
bottomry  bonds  the  court  expects  that,  where  it 
is  practicable,  the  master  will,  by  his  affidavit, 
shew  afiiimatively  the  good  faith  of  his  own 
transaction,  and  the  circumstances  relating  to  it. 
2%e  IhUh/ul,  31  L.  J.,  Adm.  81. 

Amount  of  Preminm.] — The  court,  judging  the 
premium  to  be  excessive,  will  refer  it  to  the 
registrar  and  merchants  to  be  reduced.  The 
Huntley,  Lush.  24. 

Onus — Prim&faeie  Validity.] — ^Where  the  court 
has  decreed  the  sale  of  a  ship  and  cargo  at  the 
suit  of  a  bottomry  bondholder,  whose  right  has 
not  been  questioned  by  the  owner  of  the  pro- 
perty, the  bond  must  be  taken  to  be  prim4  &cie 
valid,  and  the  bondholder  has  a  right  to  rec^uire 
any  other  claimant  to  the  proceeds  in  the  registry 
to  prove  his  interest  before  he  can  be  called  on 
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tfi  defend  and  maintain  his  own  claim.  The  India, 
32  L.  J.,  Adm.  185  ;  9  Jnr.,  N.  S.  417  ;  9  L.  T. 
234;  11  W.  R.  536; 

Liability  of  Bail.]— When  in  a  bott^miy  suit 
bail  has  been  giyen  generally  to  coyer  ship  and 
ireight,  but  the  ship  only  is  held  to  be  pledged 
by  the  bond,  the  bail  is  only  liable  to  the  extent 
of  the  value  of  the  ship  at  the  time  of  release 
irom  arrest,  and  an  inqoiiy  will  be  directed  to 
ascertain  that  value.  Smith  v.  Bank  qf  Neva 
South  Wales,  The  Staffordshire,  4  L.  R.,  P.  C. 
194  ;  ^1  L.  J.,  Adm.  49  ;  27  L.  T.  46  ;  20  W.  R. 
557 ;  8  Moor?,  P.  C.  C,  N.  S.  443. 

Consent  to  Decree  not  Besoindod.]— Wheie  a 
defendant  in  adequate  possession  of  tne  facts  has 
given  his  consent  to  a  decree,  pronouncing  for 
uie  validity  of  a  bottomry  bond,  the  court  will 
not  rescind  the  decree,  though  the  facts  might 
possibly  raise  a  valid  defence,  accoiding  to  a 
decision  pronounced  subsequently  to  the  decree. 
The  Glenhum,  B.  &  L.  62  ;  11  W.  R.  685. 

9.  INTEBEST  Recoverable. 

Bate  ol] — ^No  particular  rate  of  interest  is  es- 
sential, though  when  the  ordinary  or  a  low  rate 
of  interest  is  taken,  it  raises  a  suspicion- that  sea 
risk  was  not  intended,  and  sea  nsk  is  essentied 
to  the  jurisdiction  of  the  court.  The  Royal  Areh, 
fiwabey,  269. 

The  defendants  having  paid  into  the  registry, 
by  order  of  the  court,  a  sum  of  money,  which 
proved  larger  than  the  amount  finally  pro- 
nounced to  be  due  to  the  bondholder,  the  bond- 
holder was  nevertheless  held  entitled  to  the  full 
ordinary  interest  upon  the  latter  sum  from  the 
date  of  the  bond  becoming  due.  The  Edmond, 
Lush.  211 ;  30  L.  J.,  Adm.  128. 

The  rate  of  interest  ordinarily  payable  upon  a 
bottomry  loan  and  the  premium  thereon  after 
the  safe  arrival  of  the  ship  at  the  end  of  the  risk 
is  4  per  cent,  per  annum,  and  a  provision  in  a 
bond  entered  into  by  the  master  of  a  ship  pro- 
viding for  the  payment  of  10  per  cent,  per  annum 
interest  is  not  binding  on  the  owners  of  ship  or 
cargo,  provided  the  provision  was  entered  into 
without  their  knowledge.  Tlie  D»  H.  BilU,  38 
L.  T.  786. 

Premiums  besides  Interest.] — A  bottomry  bond 
on  ship,  freight,  and  cargo  provided  for  payment 
of  a  bottomry  loan,  together  with  interest  at  8 
per  cent,  at  or  before  the  expiration  of  five  days 
after  the  arrival  of  the  ship  at  her  port  of  dis- 
charge. The  bond  further  provided  that  an 
additional  premium  of  10  per  cent,  on  the  loan 
should  become  payable  if  d^^ultwas  made  in 
payment.  The  ship  having  arrived  at  her  port 
of  diachaige,  default  was  made  in  payment  of 
the  bond,  and  a  suit  was  instituted  by  tLe  bond- 
holder against  ship,  freight,  and  cai^,  to  recover 
^e  amount  of  the  loan  and  interest,  and  the  ad- 
ditional premium  of  10  per  cent: — Held,  that 
the  additional  premium  of  10  per  cent,  could  not 
be  enforced  against  the  cargo,  out  that  the  bond- 
holder was  entitled  to  interest  at  4  per  cent, 
^m  the  date  when  the  bond  became  payable 
until  payment.    The  Sophia  Cooh,  4  Adm.  D.  30. 

Bottomry  Bond  not  providing  for  Payment  of 
Interest.] — The  master  of  a  Danish  vessel  being 
without  funds  or  credit  at  Hamb.nrg,  in  order  to 


obtain  necessaries  to  enable  his  vessel  to  proceed 
on  a  voyage  to  Africa  and  back  to  London,  ob- 
tained a  loan  on  the  security  of  instruments  by 
which  he  pledged  his  vessel  and  bound  himself 
for  the  repayment  of  the  sum  advanced  within 
six  days  after  the  arrival  of  the  vessel  in  London. 
No  stipulation  was  made  for  interest  of  any 
kind : — Held,  in  an  action  of  bottomry  instituted 
against  the  vessel,  that  the  instruments  were 
valid  bottomry  bonds,  and  that  the  holders  were 
entitled  to  payment  out  of  the  proceeds  of  the 
vessel  of  the  sum  advanced,  together  with  4  per 
cent,  interest  from  the  time  when  the  bonds  be- 
came due.  TJie  Cioilie,  4  Adm.  D.  210 ;  40  L,  T. 
200. 

In  a  bottomry  bond  taken  at  Calcutta,  blanks 
had  been  left  where  the  rate  of  interest  ought  to 
have  been  expressed ;  the  court  pronounced  for 
the  bond,  with  such  interest  as  the  registrar 
should  find  to  have  been  usual  on  such  risks  at 
the  time  and  place  the  bond  was  taken«  The 
Change,  Swabey,  240. 

10.  Costs. 

Validity  Admitted  —  Amounts  Dispntod.]  ^ 

Where  the  bond  is  admitted  to  be  valid,  and  re- 
ferred to  the  registrar  and  merchants  to  report 
the  amount  due,  the  plaintiff  is  usually  entitled 
to  the  general  costs  of  the  reference,  but  will  be 
condemned  in  costs  clearly  occasioned  by  impro- 
perly persisting  in  claims  which  cannot  be  sus- 
tainca    The  Kepler,  Lush.  201. 

Foreigners  Ignorant  of  the  Law.] — ^Where 
the  holders  of  a  bond  (foreigners)  had  acted 
solely  under  a  misapprehension  of  English  law, 
the  court  pronounced  against  the  bond,  but 
without  costs.  The  Korth  Star,  29  L.  J.,  Adm. 
73. 

Arrest  before  Bond  Payable.!  —  Where  the 
holders  of  a  bottomry  bond,  on  ship  and  freight, 
payable  seven  days  after  the  arrival  of  the  ship, 
being  apprehensive  that  her  cargo  would  be  dis- 
charged forthwith,  and  their  security  diminished, 
instituted  a  bottomry  suit,  after  the  arrival  of 
the  ship  and  before  the  expiration  of  the  seventh 
day,  and  arrested  the  ship,  the  court,  on  the 
application  of  the  owners  of  the  ship,  who  had 
paid  the  amount  of  the  bonds  and  interest  into 
court,  condemned  the  plaintiffs  in  costs.  The 
Mdora,  4  Adm.  D.  208  ;  48  L.  J.,  Adm.  36. 


XXI.    AVERAGE  CONTRIBUTIONS. 

1.  Loss  or  Injury  to  Ship  or  Cargo, 

2.  Practice,  1693. 

3.  Jurisdiction,  1693. 

1.  Loss  OR  INJUBT  TO  SHIP  OE  CABQO. 

.   .       (^See  also  Insurance.) 

Where  Insurance  Effooted.] — ^The  fact  of  an 
owner  having  effected  an  insurance  does  not 
affect  his  right  to  recover  general  average. 
Price  V.  Noble,  4  Taunt.  123. 

Contributions  by  Cargo  Owner.]— An  action 
m^y  be  maintained  to  recover  a  contribution  in 
the  nature  of  general  average  by  one  shipper  of 
goods  against  another.  Dohson  v.  WiUon,  2 
Camp.  480. 
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ComigiiM  not  Owner.] — A  consignee  (not  the 
owner)  of  goodSi  receiving  them  in  pursuance  of 
a  bill  of  lading,  whereby  the  shipowner  agrees 
to  deliver  them  to  th4  consignee,  by  name,  he 
paying  freight,  is  not  liable  for  general  average, 
although  he  has  had  notice,  before  he  received 
the  goods,  that  they  have  become  subject  to  that 
charge.    Seaife  t.  Ibhin,  3  B.  &:  Ad.  523. 

ProTliions  do  not  Contribute.  J — Provisions  do 
not  contribute  to  general  average,  even  where 
the  cargo  of  the  ship  consists  only  of  passengers. 
Brown  t.  Stapyleton,  4  Bing.  119  ;  12  Moore, 
334. 

Bale  for  Bepairi.1— No  claim  for  general 
average  arises  when  the  master  has  been  obliged 
to  sell  part  of  the  cargo  for  the  puipose  of  exe- 
cuting repairs  rendered  necessary  by  ordinary 
perils  of  toe  sea.  The  claim  for  general  average 
arises  when  part  of  the  caigo  is  sacrificed  to 
preserve  the  rest  from  impen^g  peril.  Hallett 
V.  Wigram,  9  C.  B,  680 ;  19  L.  J.,  C.  P.  281. 

What  Neeessary  to  Establish  Claim  to.]—- In 
order  to  establish  a  claim  to  general  average 
against  the  owner  of  cargo,  the  shipowner  must 
shew  a  common  risk  existing,  and  a  voluntary 
sacrifice  or  an  extraordinary  expenditure  in- 
curred for  the  joint  benefit  of  both  ship  and 
cargo.  If,  therefore,  goods  are  landed  from  a 
stranded  ship,  and  deposited  in  a  place  of  safety, 
whence  they  may  be  shipped  again  in  another 
vessel  and  carried  to  their  destination,  without 
greater  expense  to  the  owner  of  the  goods,  or 
deterioration  to  the  goods  themselves,  so  that  it 
is  indifferent  to  him  by  what  ship  they  go  for- 
ward, extraordinary  expenses  subsequently  in- 
curred in  floating  the  stranded  vessel  do  not 
constitute  general  average  to  which  the  cargo  is 
bound  to  contribute.  Walthew  v.  Mavrojani,  5 
L.  R.,  Ex.  116  ;  39  L.  J.,  Ex.  81  j  22  L.  T.  310— 
Ex.  Ch. 

'  Scuttling  Ships  to  put  out  Fire.] — Damage  to 
car^  by  scuttling  a  ship  to  put  out  a  fire  is  the 
subject  of  general  average  contribution.  Achard 
v.  Ring,  31  L.  T.  647. 

Custom  ezoluding,  not  Valid.] — There  is  no 
valid  custom  excluding  the  loss  from  general 
average.    Ih. 

The  plaintiff  chartered  a  ship  from  the  defen- 
dant, and  by  the  charterparty  it  was  provided  : 
**  All  questions  of  general  average  to  be  settled 
according  to  the  custom  of  the  London  under- 
writers at  Lloyd's."  A  fire  broke  out  on  board, 
the  ship  was  scuttled  to  extinguish  it,  and  the 
cargo  was  damaged  thereby.  The  loss  was  ad- 
justed as  general  average,  and  the  plaintiff 
brought  his  action  to  recover  from  the  d^endant 
the  ship's  contribution.  The  judge  directed  the 
jury  that  the  loss  was  general  average  according 
to  law,  and  the  question  was  whether  there  was 
a  valid  custom  excluding  such  loss  from  general 
average.  The  jury  found  that  no  such  custom 
exist^,  and  the  verdict  was  entered  for  the 
plaintiff.    Ih 

**  British  Custom  "—Damage  by  Water  used 
to  oztinguiah  Fire.] — It  became  necessary  for 
the  safety  of  the  whole  adventure  to  extinguish 
a  fire  on  'board  a  ship  by  means  of  water,  and 


the  water  caused  damage  to  part  of  the  cargo. 
The  damaged  goods  were  shipped  pursuant  to  a 
bill  of  lading,  which  contained  the  foUowing* 
clause :  "  Average,  if  any,  to  be  adjusted  ac- 
cording to  Briti^  custom."  The  usage  among 
average  staters  in  England  is,  that  goods  thus 
damaged  are  not  brought  into  account  in  an 
average  adjustment : — ^Held,  that  the  phrase 
^  Britidi  custom  "  in  the  bill  of  lading  referred 
to  this  usage,  and  that  the  goods  damaged  could 
not  be  deemed  subject  to  general  average. 
Stewart  v.  West  India  and  Pacific  Steamship 
Company,  8  L.  R.,  Q.  B.  362  ;  42  L.  J.,  Q.  B.  191  ; 
28  L.  T.  742  ;  21  W.  R.  953— Ex.  Ch. 

Bark  was  shipped  on  board  a  general  ship, 
under  a  bill  of  lading,  from  Santa  Martha  to 
London,  by  which  average,  if  any,  was  to  be 
adjusted  according  to  British  custom.  When  the 
ship  was  about  to  sail,  a  fire  broke  out  in  the 
forehold,  and  pumping  water  through  the  deck 
of  the  forecastle  not  being  sufficient  to  extinguish 
the  fire,  a  hole  was  cut  in  the  side  of  the  ship, 
and  her  fore  compartment  being  thereby  filled 
with  water,  the  fire  was  extinguished.  If  this 
course  had  not  been  adopted  the  cargo  on  board 
would  in  all  probability  have  been  destroyed,  and 
the  ship  most  seriously  damaged,  if  not  rendered 
a  total  wreck.  The  bark  was  destroyed  by  the 
water  poured  into  the  ship.  In  an  action  for 
general  average  contribution  in  respect  of  the 
destruction  of  the  bark  it  was  found,  in  addition 
to  the  above  facts,  that  it  is  the  practice  of - 
British  average  adjusters  to  treat  a  loss  so  caused 
as  not  a  general  average  loss : — ^Held,  that  the 
]oss  was,  according  to  the  general  law  of  Eng« 
land,  the  subject  of  general  average  contribution, 
as  a  voluntary  and  intentional  sacrifice  of  ^e 
bark  made  under  pressure  of  imminent  danger^ 
and  for  the  benefit  and  with  the  view  to  secure 
the  safety  of  the  whole  adventure  then  at  risk. 
lb. 

Held,  secondly,  that  the  shipper,  by  the  terms 
of  the  bill  of  lading,  had  made  the  admitted 
practice  of  British  average  adjusters  part  of 
the  contract ;  and  he  was  bound  by  it,  although 
erroneous.    Ih. 

Ship  on  Fire  in  Harbour — ^Water  poured  npon 
Cargo — Termination  of  Xaritime  Adventure.] — 

To  pour  water  upon  the  cargo,  pursuant  to  the- 
master's  orders,  for  the  purpose  of  extinguishing 
a  fire  which  has  broken  out  in  a  ship's  hold,  is  a 
general  average  act ;  and  if  the  cargo  is  thereby- 
injured,  the  owner  is  entitled  to  a  contribution. 
Whilst  the  cai^go  remains  on  board  a  ship  after 
her  arrival  at  the  port  of  destination,  the  mari- 
time adventure  is  not  terminated  so  as  to  absolve 
the  owners  of  the  cargo  and  the  ship  from  mutual 
rights  and  liabilities.  The  defenoants  were  the 
owners  of  the  H.,  which,  having  arrived  at  her 
port  of  destination  at  the  end  of  a  voyage,  un- 
loaded about  1,300  tons  of  her  cargo ;  about  100 
tons  remained  on  board.  Whilst  she  was  lying 
at  a  wharf,  a  fire  broke  out  in  her  hold ;  and,  in 
order  to  extinguish  it,  her  master  caused  water 
to  be  poured  into  her,  whereby  some  goods, 
forming  part  of  the  cargo  and  belonging  to  the 
plaintiffs,  were  damaged.  The  H.  might  have 
oeen  scuttled  and  raised  again ;  but  if  the  fire 
had  not  been  extluguished,  she  would  have  been 
in  peril  of  partial  destruction : — Held,  that  the 
defendants  were  liable  to  contribute  by  way  of 
general  average  for  the  damage  done  to  the 
I  plaintiffs'  goocfe.     Whitecron  Wire  Company  r. 
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Savill,  8  Q.  B.  D.  653  ;  51  L.  J.,  Q.  6.  426  ;  46 
L.  T.  643  J  30  W.  R.  688  ;  4  Asp.  M.  C.  631— C.  A. 

Span,  fte.,  Bamt  to  keep  Donkey-Engine  at 
Work.] — A.  fitdp  sailed  well  equipped  and  manned 
for  the  voyage,  having  a  donkey-engine  on  board 
and  a  reasonable  snpplv  of  coals  to  work  it  for 
pumping  purposes.  The  ship  met  with  .very 
heavy  weather  and  sprang  «  leak,  and  in  order 
to  keep  her  afloat,  it  became  necessary  to  use  the 
engine  for  pumping,  and  the  coals  running  short, 
the  captain  burnt  with  the  coals  the  ship*s  spare 
spars  and  some  of  her  cargo : — Held,  that  the 
sacrifice  of  the  spars  and  cargo  was  general 
average,  Robinson  v.  Prfce,  2  Q.  B.  D.  295  ;  46 
L.  J.,  Q.  B,  561 ;  36  L.  T.  364  ;  25  W.  R.  469— 
C.A. 

Loss  of  Taekle.] — ^An  action  lies  by  a  ship- 
owner to  recover  from  the  owner  of  the  cargo 
'his  proportion  of  general  average  loss  incurred 
by  sacrificing  the  tackle  belonging  to  the  ship 
for  an  unusual  purpose,  or  on  an  extraordinaiy 
occasion  of  danger,  for  the  benefit  of  the  whole 
concern,    BireUey  t.  Presgrave,  1  East,  220, 

If  anything  on  board  a  ship,  which  is  cut  or 
cast  away  b^use  it  is  endangering  the  whole 
adventure,  is  in  sach  a  state  or  condition  that  it 
must  itself  certainly  be  lost,  although  the  rest  of 
the  adventure  should  be  saved  without  the  cut- 
ting or  casting  away,  then  the  destruction  of  the 
thing  gives  no  claim  for  general  average.  Shep- 
herd  V.  Kottgen,  2  C.  P.  D.  585  ;  47  L,  J.,  C.  P. 
67  ;  37  L,  T,  618  ;  26  W.  R.  120—0.  A, 

Halt  Cut  away— Question  for  Jury.] — ^A  ship 
l)eing  caught  in  a  storm,  portions  of  the  rigging 
gave  way  to  such  an  extent  that  the  mainmast 
began  to  lurch  violently;  whereupon,  fearing 
:Uiat  the  mast  would  rip  up  the  decks  and  thereby 
endanger  the  safety  of  the  ship,  the  captain 
order^  it  to  be  cut  away,  which  was  done.  In 
an  action  by  the  owner  of  the  ship  to  recover 
from  the  owners  of  the  cargo  their  proportion  of 
general  average  loss  incurred  hj  the  sacrifice  of 
the  mast,  the  judge  left  to  the  jury  the  follow- 
ing questions :  first.  Are  you  of  opinion  that  the 
mast  was  virtually  a  wreck  and  gone  at  the  time 
it  went  over  ?  secondly,  Do  you  find  it  was  hope- 
lessly lost  ?  The  jury  answered  both  questions  in 
the  affirmative  : — Held,  that  there  had  been  no 
misdirection,  and  that  substantially  the  right 
•questions  had  been  left  to  the  jury,    Ih 

Expenses,  Ac.,  in  Transhipping  Cargo  and 
.Arranging  for  Sale.] — A  ship  during  her  voyage 
from  India  to  London  was  stranded  on  the  coast 
of  France,  The  shipowner  dispatched  his  man- 
ager and  other  persons  to  take  part  in  the 
necessary  salvage  operations  and  the  whole  of 
the  cargo  was  saved,  transhipped,  and  brought 
forward  to  London  and  the  freight  earned.  Part 
of  the  caigo  which  could  not  be  identified  was 
sold  by  the  shipowner  by  arrangement  with  the 
consignees  through  a  broker,  who  received  his 
brokerage.  The  shipowner  incurred  consider- 
able trouble  in  chartering  ships  to  cany  on  the 
cargo  from  France  to  London,  and  in  sending 
out  lighters  and  necessary  appliances  to  France, 
■and  in  the  identification  of  the  cargo,  preparing 
for  the  sale,  answering  the  inquiries  of  and  ar- 
ranging with  the  consignees.  In  the  average 
statement  a  remuneration  to  the  shipowner  for 
-*' arranging   for   salvage   operations,  receiving 


cargo,  meeting  and  arranging  with  consignees, 
and  receiving  and  paying  proceeds,  and  generally 
conducting  the  business,"  was  charged  partly  to 
general  average,  and  partly  as  particular  average 
on  the  several  interests  rateably,  the  average 
stater  thinking  that  the  amount  was  a  reasonable 
remuneration  to  'the  shipowner  for  his  services 
and  for  commission  on  the  sale  of  unidentified 
cargo,  and  on  disbursements : — Held,  that  under 
the  circumstances  the  amount  was  improperly 
charged  and  could  not  be  recovered,  there  being 
no  contract  on  the  part  of  the  owners  of  the 
cargo  to  remunerate  the  shipowner  for  his  ser- 
vices, a  great  part  of  which  nad  been  rendered 
with  the  object  of  earning  his  freight.  Sehuster 
V.  Fletcher,  3  Q.  B.  D,  418 ;  47  L.  J.,  Q.  B.  530  ; 
26  W.  R.  766. 

Where  a  ship  is  compelled  to  put  into  port  to 
repair  damage  occasioned  by  a  general  average 
sacrifice,  the  expenses  of  warehousing  and  re- 
shipping  cargo,  necessarily  unloaded  in  order  to 
repair,  and  the  port  and  pilotage  chaiges  and 
other  expenses  on  leaving  the  port,  are  the  sub- 
ject of  a  general  average  contribution.  Attvoood 
V.  Sellar,  6  Q.  B.  D.  286 ;  49  L.  J.,  Q.  B,  615 ; 
42  L.  T.  644  ;  28  W.  R.  604— C.  A. 

Sale  of  Cargo  to  avoid  Arrest]— Where  the 
master  of  a  ship  in  a  foreign  port  was  arrested  by 
process  out  of  a  court  of  justice,  at  the  suit  of  the 
agent  of  the  ship,  for  sums  of  money  the  latter 
had  disbursed  on  his  account,  and  the  master  not 
being  able  to  raise  money  by  other  means,  that 
he  might  procure  his  liberation  and  pursue  the 
voyage,  sold  a  part  of  the  cargo : — Held,  that 
the  owner  of  the  goods  so  sold  had  no  right  to  a 
contribution  in  the  nature  of  general  average 
from  the  shippers  of  the  other  goods  on  board, 
which  arrived  safely  at  the  port  of  destination. 
DobsoK  V.  Wilson^  Camp.  480. 

Letting  of  Ship— Befitting.]— If  A.  lets  his  ship 
to  B.  for  a  voyage,  engaging  to  keep  it  in  repair 
during  the  whole  time,  for  which  he  is  to  receive 
freight  on  the  return  of  the  ship ;  and,  for  the 
safety  of  the  ship,  it  becomes  necessary  during 
the  voyage  to  put  into  a  port  to  refit,  the  expense 
of  refitting  must  be  borne  entirely  by  A. ;  and 
B.  is  not  liable  to  contribute  to  it  in  proportion 
to  his  interest  in  the  cargo,  as  for  a  general 
average,    Jachton  v.  C7iamockj  8  T.  R,  609. 

Bight  of  Shipowner  for  Loss  of  Freight.] — P. 
shipped  a  cargo  of  coals  upon  D.*s  ship  to  be 
carried  to  S.  and  there  delivered  on  payment  of 
freight.  A  fire  broke  out  spontaneously  in  the 
coa&,  and  portions  were  thrown  overboard,  and 
the  remainder  so  wetted  and  damaged  by  water 
poured  upon  them  to  extinguish  the  fire,  that 
they  were  necessarily  discharged,  and  sold  at  a 
port  of  refuge.  Owing  to  no  freight  being 
payable  there,  they  realized  net  a  lar^r  sum 
than  if  they  had  safely  reached  their  destmation ; 
but  the  freight  upon  them  was  wholly  lost: — 
Held,  that  the  shipowner  was  entitled  to  a  con- 
tribution in  general  average  for  the  lost  freight. 
Pirie  v.  Middle  Dock  Company,  44  L.  T.  426. 
See  per  cur.,  in  Wright  v.  Marioood,  infra. 

Loss  of  Cargo.] — Semble,  that  there  was  no 
claim  on  account  of  the  cargo ;  first,  because 
there  was  no  loss  on  account  of  it;  secondly, 
because  the  vice  in  it  was  the  cause  of  the  sacri- 
fice.   Jb. 
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Oenerml  Prinoiplei  si  to  Jettison.]— Where 
goods  are  jettisoned  for  the  oommou  good,  the 
loss,  as  a  rale,  comes  within  general  average,  and 
must  be  borne  proportionally  "by  those  inter- 
ested." To  this  rule  there  is  an  exception,  yiz., 
that  deck  cargo  jettisoned  is  not  entitled  to 
general  average  contribution.  To  this  exception, 
however,  there  are  two  exceptions,  viz.,  that 
coasting  vessels  are  without  the  exception,  and 
also  those  cases  where  by  custom  the  deck  cargo 
is  one  customary  in  the  trade  and,  perhaps,  also 
from  the  port.  It  is  said  that  there  is  a  further 
exception,  viz.,  where  by  agreement  with  the 
shipper  the  cargo  is  shipped  on  deck.  We  are 
of  a  different  opinion.  Per  cur.,  in  Wright  v. 
Martooodf  Gordon  v.  Marwoodj  7  Q.  B.  D.  62  ; 
50  L.  J.,  Q.  B.  643  ;  46  L.  T.  297  ;  29  W.  R.  673  ; 
4  Asp.  M.  C.  451— C.  A. 

JettUon  of  Ship's  Stores.] — The  owners  of  a 
ship's  cargo  are  liable  to  contribution  for  ship's 
stores  necessarily  thrown  overboard,  after  a 
vessel  was  captured,  and  while  she  was  in  the 
hands  of  an  enemy.  Price  v.  Nohle,  4  Taunt. 
123. 

Jettison  of  Deek  Cargo— Liability  of  Ship- 
owner for.] — The  plainti&  shipped  certain  cattle 
as  a  deck  cargo  on  board  the  ddEendants'  vessel : 
during  the  voyage  a  storm  arose,  and  owing  to 
stress  of  weather  the  master  jettisoned  the  deck 
cargo  by  throwing  the  cattle  overboard.  The 
act  of  jettison  was  proper  and  necessary  on  the 
part  of  the  master  for  the  safety  of  the  defen- 
dants* vessel : — Held,  that  the  plaintifEs  could 
not  recover  from  the  defendants  a  general  average 
contribution  for  the  loss  of  the  cattle.  Johnton  v. 
Chapmnn  (19  C.  B.,  N.  S.  563)  commented  on. 
Wright  v.  Manoood,  supra. 

In  codsequence  of  a  severe  storm  which  a  vessel 
encountered,  her  deck  cargo  of  timber,  which  was 
lawfully  stowed  on  deck  according  to  the  terms 
of  the  charterparty  between  the  shipowner  and 
the  charterer,  broke  adrift,  and  knocked  against 
the  pumps,  so  that  the  captain  was  compelled,  in 
order  that  the  crew  might  work  the  pumps  and 
to  prevent  damage  to  the  bulwarks  and  pumps, 
ana  for  the  safety  of  the  ship  and  all  on  board, 
to  throw  a  portion  of  such  cargo  overboard : — 
Held,  that  such  jettison  was  titie  subject  of  a 
general  average  contribution,  it  being  both  volun- 
tary and  to  save  all  from  the  danger  caused  by 
the  storm,  w^hich  was  cojnmon  to  the  whole  ad- 
venture. Johnson  V.  Chapman^  19  G.  B.,  N.  S. 
563  ;  35  L.  J.,  C.  P.  23. 

The  proprietor  of  goods  laden  on  the  deck  of  a 
ship,  according  to  the  custom  of  a  particular 
trade,  is  entitled  to  contribution  from  the  ship- 
owner for  a  loss  by  jettison.  Gould  v.  Oliver, 
4  Bing.  N.  C.  144 ;  5  Scott,  445  ;  3  Hodges,  307. 

«tAt  Merchant's  Eisk."]— It  wasstipu- 

lated  in  a  charterparty  that  the  "  ship  should  be 
provided  with  a  deck  cargo,  if  required,  at  full 
freight,  but  at  merchant's  risk  : " — Held,  that 
the  words,  "  at  merchant's  risk,"  excluded  any 
right  on  the  part  of  the  charterers  to  general 
average  contribution  from  the  shipowners  in 
respe^  of  deck  cargo  shipped  by  the  charterers 
and  jettisoned.  Burton  v.  English,  10  Q.  B.  D. 
426  ;  62  L.  J.,  Q.  B.  386  ;  48  L.  T.  730  ;  31  W.  R. 
566.    Reversed,  W.  N.  1883,  p.  219. 

Average  Adjustment  at  a  Port  of  Beftige— 


Pro  rati  Freight.]— The  mere  temporary  sus- 
pension of  the  voyage  by  reason  of  the  necessity 
of  repairing  the  ship  at  a  port  of  refuge  does  not, 
as  between  the  slupowner  and  the  owner  of 
cargo,  warrant  an  average  adjustment  at  the 
intermediate  port.  Sill  t.  Wilson,  4  C.  P.  D. 
329  ;  48  L.  J.,  P.  C.  764  ;  41  L.  T.  412. 

A,  ship  sailed  from  Riga  for  HuU  with  a 
general  cargo  and  was  stranded,  but  was  after- 
wards got  off  (part  of  the  cargo  having  been 
washed  out  of  her  and  part  jettisoned)  and  towed 
into  Copenhagen,where  her  cargo  was  discharged, 
and  the  ship,  having  been  repaired  at  consider- 
able expense,  was  sent  on  to  Hull  after  a  delay 
of  about  two  months,  with  some  of  her  cargo  on 
board,  other  part  having  been  sent  on  by  the 
master  in  other  vessels.  The  plaintifb'  gooda 
were  so  much  damaged  as  not  to  be  worth  send* 
ing  on,  and  were  (properly,  but  without  the 
plaintifb  having  an  opportunity  of  exercising  an 
option)  sold  at  Copenhagen,  and  an  average  ad- 
justment took  place  there  according  to  Danish 
law,  under  which  the  plaintiffs  were  charged 
with  pro  rat&  freight  from  Riga  to  Copenhageiu 
In  an  action  for  the  price  realized  by  the  sale  at 
Copenhagen : — ^Held,  that  the  shipowners  were 
not  entitled  to  deduct  the  general  average  ex- 
penses ascertained  by  the  adjustment  at  Copen- 
nagen,  nor  pro  ratA  freight.    Ih. 

Duty  of  Shipowner  to  get  Ayerage  Statement.} 
— A  shipowner,  where  a  general  average  loss  has 
occurred,  may  be  liable  to  an  action  for  damages 
for  delivering  up  the  cargo  without  taking  &e 
necessary  steps  for  procuring  an  adjustment  of 
the  general  average  and  securing  its  payment. 
The  plaintiffs  shipped,  goods  at  Liverpool  on 
board  a  steamer  ^longing  to  the  defendants 
under  a  bill  of  lading,  by  which  the  defendants 
undertook  to  deliver  the  goods  at  the  port  of 
Montreal  unto  the  Grand  Trunk  Railway,  by 
them  to  be  forwarded  (upon  the  conditions  befoits 
and  after  expressed)  thence  per  railway  to  the 
station  nearest  to  Toronto,  &a,  and  among  the 
conditions  was  the  following:  *'The  shipowner 
or  railway  company  are  not  to  be  liable  for  any 
damage  to  any  goods  which  is  capable  of  being* 
covered  by  insurance,"  &c.  In  the  course  of  the 
voyage  the  plaintifb'  goods  sustained  damage 
which  came  under  the  heading  of  general  aver- 
age. The  ship  returned  to  Liverpool,  and  the 
cargo  was  discharged  and  handed  over  by  the 
defendants  to  a  company  to  be  distributed  and 
disposed  of  for  the  benefit  of  the  parties  con- 
cerned, without  giving  any  assistance  to  the 
bailees,  the  underwriters,  or  the  persons  whose 
goods  were  damaged  to  get  an  average  state- 
ment made  out,  or  taking  any  steps  to  enable  the 
plaintiffs  to  recover  contribution : — Held,  first, 
that  the  bill  of  lading  did  not  relieve  the  defen- 
diuits  from  contribution  to  general  average ;  and, 
secondly,  that  they  were  liable  to  an  action  by 
the  plaintiffs  for  their  omission  to  take  the  neces- 
sary steps  to  secure  an  adjustment  and  payment 
of  the  general  average.  Orookes  v.  Allen,  & 
Q.  B.  D.  38  ;  49  L.  J.,  Q.  B.  201 ;  41  L.  T.  800  ; 
28  W.  R.  804. 

Ayerage  Statement  at  Foreign  Port—Bz- 
penses.]— An  owner  of  a  British  ship  may  avail 
himself  of  a  statement  of  average  made  at  the 
port  of  delivery  in  a  foreign  country,  according 
to  the  law  thereof,  so  as  to  charge  a  British 
I  freighter  of  goods,  under  a  charterparty  made  ia 
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Britain,  with  the  expenses  of  wages  and  provi- 
sions for  the  seamen  incurred  during  the  neces- 
sary detention  of  the  ship  at  an  intermediate 
port,  although  by  the  law  of  this  country  such 
expenses  would  not  be  recoverable  as  average. 
Dalgleuh  v.  Davidsan,  5  D.  &  B.  6. 

Not  within  Suing  and  Labouring  Clause  of 
Policy.] — General  average  and  salvage  do  not 
come  within  either  the  words  or  the  object  of 
the  suing  and  labouring  clause  of  a  policy  of 
marine  assurance.  AitchUon  v.  Lohre^  4  App. 
Cas.  755 ;  49  L.  J.,  Q.  B.  123 ;  41  L.  T.  323 ; 
28  W.  R.  1. 

Lien.  ^ — ^There  is  a  lien  for  general  contribution 
to  individual  loss  by  propertythrown  overboard 
for  the  safety  of  the  ship.  jELallet  v.  Bovsfield, 
18  Ves.  187. 

A  right  to  general  average  contribution  from 
a  ship  after  adjustment  made  gives  the  owners  of 
the  cargo  no  lien  on  the  ship  by  the  law  mari- 
time. The  North  Star,  Lush.  45 ;  29  L.  J.,  Adm. 
73. 

When  a  person  has  been  employed  by  the 
master  of  a  stranded  vessel  to  do  various  acts 
for  the  purpose  of  saving  the  cargo,  such  person 
has  a  ben  on  the  cargo  for  his  charges,  tne  ser- 
vices being  in  the  nature  of  salvage,  and  the 
duu^^  payable  by  particular  average.  Hings- 
ton  V.  Wendt,  1  Q.  B.  D.  367 ;  45  L.  J.,  Q.  B. 
440 ;  34  L.  T.  664  ;  24  W.  R.  664. 

2.  PBA.CTICE. 

Inspeotion  of  Documents.^ — In  an  action  by 
a  shipowner  for  contribution  in  respect  of  general 
average,  the  defendant  is  entitled  to  an  inspec- 
tion of  the  statement  of  the  general  average,  but 
not  of  the  documents  from  which  it  is  drawn  up. 
ISmzeU  or  Tunzell  v.  Allen,  6  M.  &  W.  337  ;  7 
D.  P.  C.  496. 

Pleading  Unseaworthiness.] — In  an  action  for 
contribution  for  an  average  loss,  it  is  not  suffi- 
cient to  allege  in  a  plea  that  the  vessel  was  un- 
seaworthy  at  the  time  of  sailing,  but  that  the 
average  loss  was  occasioned  by  her  being  unsea- 
worthy.  Sohlo$s  v.  Heriot,  14  C.  B.,  N.  S.  59  ; 
32  L.  J.,  0.  P.  211 ;  8  L.  T.  246  ;  11  W.  R.  596. 

Counter-claim  before  AdUuitment] — Where  to 
a  claim  for  idamage  to  cargo  a  oounter-daim  of 
general  average  is  set  up,  it  is  not  necessary  that 
such  general  average  should  have  been  adjusted ; 
but  if  the  evidence  supports  the  fact  of  a  general 
average  loss  having  been  sustained,  the  amount, 
together  with  the  amount  of  loss  sustained 
through  damage  to  the  cargo,  will  be  referred 
to  the  registrar  and  merchuits  to  report.  Tlie 
Oquendo,  38  L.  T.  151. 

3.  Jurisdiction. 

The  rule  of  the  Court  of  Admiralty  as  to  de- 
ciding upon  questions  of  average  is  this :  not  that 
when  a  possessory  right  of  lien  arises  incidentally 
before  it,  such  right  will  be  treated  as  a  nullity ; 
but  that,  when  the  court  is  called  upon  to  enforce 
such  a  lien  not  depending  upon  possession,  or  to 
adjust  the  rights  which  grow  out  of  it,  the  court 
will  then  refuse  to  interfere.  Cargo  ex  Galam, 
2  Moore,  P.  C.  C,  N.  S.  216  ;  32  L.  J.,  Adm.  97  ; 
10  Jur.,  K.  S.  477  ;  9  L.  T.  650 ;  12  W.  R.  495. 


Semble,  since  the  passing  of  the  Judicature 
Acts  the  Admiralty  Division  has  acquired  aright 
to  entertain  a  claim  for  a  general  average  loss 
which  the  High  Court  of  Admiralty  did  not  pos- 
sess.    The  OqueTido,  38  L.  T.  151. 


XXII.    PORTS,    PIERS,    HARBOURS, 
LIGHTHOUSES,  AND  DOCKS. 

1.  Ports. 

a.  Nature  of. 

b.  Tolls  and  Dues,  1695. 

2.  Piers f  Harbours,  arid  Lighthouses. 

a.  Piers,  User  of,  &c.,  1697. 

b.  Injury  to  Piers  by  Vessels,  1699. 
e.  Obstruction  to  Harbours,  1701. 
d.  Tolls,  Dues,  and  Metages,  1708. 

3.  Docks. 

a.  Reparfttion  and  Regulation,  1708. 

^. .  Tolls  and  Dues,  1710. 

0.  Liability  of  Dock  Companies,  1713. 

d.  Duties  of  Dockmasters  and  Others,  1717. 

e.  Rating  of  Docks  and  Piers.— /&tf  Ratbs 

AVD  Rating. 

1.  POBTS. 

a.  Nature  of. 

Creation.] — ^A  port  may  be  created  in  modem 
times,  with  a  right  to  receive  a  port  duty  from 
all  who  come  within  its  limits.  Jenkins  v. 
Harvey,  1  Gale,  23 ;  6  Tyr.  326  ;  1  C,  M.  &  R. 
877. 

The  crown  is  entitled,  except  where  vested 
rights  would  be  interfered  with,  to  create  a  port 
for  the  landing  of  goods,  and  to  assign  its  limits, 
though  the  soil  is  in  a  subject ;  and  such  creation 
is  a  good  consideration  for  the  receipt  of  petty 
customs  and  port  dues  throughout  the  port  so 
assigned.  And  such  petty  customs  and  port  dues 
might  in  ancient  times  be  granted  away  by  the 
crown.  Exeter  (^Mayor")  v.  Warren,  5  Q.  B.  773 ; 
D.  &  M.  624  ;  8  Jur.  441. 

The  owners  in  fee  of  the  manor  of  Whitstable,  in 
an  action  for  andbiorage  dues,  claimed  in  respect 
of  a  vessel  casting  anchor  on  a  certain  anchorage- 
ground  situate  within  the  sea  below  low-water 
mark,  adduced  evidence  that  the  tolls  had  been 
taken  from  time  immemorial;  that  they  kept 
buoys,  beacons  and  lights  to  mark  the  bounds 
between  the  oyster  beds  and  the  anchorage- 
ground  ;  that  Whitstable,  before  and  since  the 
time  of  legal  memory,  had  been  mentioned  in 
official  documents  as  a  port ;  and  that  in  ancient 
times  there  was  a  place  within  the  manor  for  the 
unlading  of  merchandize  : — Held,  that  the 
anchorage  dues  had  a  legal  origin,  the  existence 
of  a  port  being  established.  However  com- 
modious a  place  may  be  for  vessels,  it  will  not 
therefore  become  a  port,  the  establishment  of 
which  must  be  by  authority  of  the  crown  ;  but 
evidence  of  traffic  in  respect  of  tolls  of  mer- 
chandize being  taken,  of  a  place  being  mentioned 
as  a  port  in  early  documents,  and  of  natural 
configuration  favourable  to  the  formation  of  a 
port,  justify  an  inference  of  fact  that  a  port  did 
exist.  Foreman  v.  Whitstable  (^Free  Fishers  and 
Dredgers'),  4  L.  R.,  H.  L.  266  ;  21  L.  T.  804  ;  18 
W.  R.  1046. 

Limits  of  Ports.]— The  powers  of  the  Boaid  of 
Trade  under  16  &  17  Vict.  c.  107  (Customs  Con- 
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solidation  Act,  1853),  and  26  &  26  Vict.  c.  G9, 
8.  17  (the  Harbours  Transfer  Act,  1862),  to  ap- 
point ports  and  declare  the  limits,  are  not  limited 
to  revenue  purposes  only ;  nor  are  such  powers 
confined  to  ports  in  their  merely  geographical 
sense.  KichoUoii  v.  WUliamg,  6  L.  fi.,  Q.  B.  632  ; 
40  L.  J.,  M.  C.  159  ;  S,  C,  nom.  JRrg,  v.  Kingston' 
upon-HuU  (Justices),  Nicholson  v.  Nicholson,  19 
W.  R.  973. 

Where,  therefore,  by  an  order  of  the  Board  of 
Trade,  the  limits  of  the  port  of  Hull  were  ex- 
tended and  defined,  and  the  sea  between  Flam- 
borough  Head  and  Spurn  Point  was  placed 
within  them,  and  persons  were  prohibited  from 
taking  ballast  or  shingle  from  certain  parts  of 
the  shore  so  extended  as  the  port  of  Hull : — Held, 
that  a  person  so  taking  ballast  or  shingle  from 
such  parts  was  guilty  of  an  offence  within  54  Geo. 
3,  c.  159,  s.  14.    Ih 


b.  ToUb  and  Dues. 

Nature  of.] — ^A  port  duty  ex  vi  termini  Implies 
a  consideration  for  it.  Jenkins  v.  Harvey,  1 
Gale,  23  ;  6  Tyr.  326  ;  1  C,  M.  &  E.  877. 

Port  Duel  on  <*  Coals  exported  from  the 
Port"— What  are.]— By  the  Tyne  Coal  Dues 
Act,  1872  (35  Vict.  c.  xiii.),  the  old  coal  dues  are 
abolished,  and  the  commissioners  are  empowered 
to  levy  dues,  one  penny  per  ton  on  "  coals  ex- 
ported from  the  port:" — Held,  that,  in  the 
absence  of  anything  in  the  act  to  the  contrary, 
"  exported  from  the  port "  must  be  taken  to  be 
used  in  its  ordinary  meaning  of  *'  carried  out  of 
the  port ; "  and  therefore  included  coals  taken 
out  of  the  port  in  a  steamer  to  be  consumed 
on  board  during  a  distant  voyage.  Muller  y. 
Baldwin,  9  L.  R.,  Q.  B.  457  ;  43  L.  J.,  Q.  B.  164  ; 
30  L.  T.  864  ;  22  W.  B.  909.  See  StocUon  and 
Darlington  Railway  Company  v.  Barrett, 
8  Scott,  N.  R.  641  ;  11  C.  &  F.  598  ;  7  M.  &  G. 
870. 

See  also  Goals. 

On  Yesiel  Trading  Inwardf,  or  Arriving  in 
Ballast  and  Trading  Ontwardi.] — An  act  pro- 
vided that  a  vessel  trading  inwaras  to  the  port 
of  Liverpool  should  pay  dock  rates,  according  to 
a  fixed  scale,  proportioned  to  the  distance  of  the 
port  from  which  she  was  trading,  and  that  a 
vessel  arriving  in  ballast,  but  trading  outwards, 
should  pay  in  proportion  to  the  distance  of  the 
port  to  which  she  was  trading.  A  vessel  that 
had  discharged  her  cargo  at  a  port  in  England 
and  taken  on  board  ballast,  being  about  to  sail 
to  Liverpool  for  the  purpose  of  loading  a  cargo 
for  the  West  Indies,  took  on  board  a  bale  of  cot- 
ton and  a  few  other  articles  admittedly  in  order 
that  she  might  pay  dock  rates  as  a  vessel  trading 
inwards  from  the  port  where  she  took  on  board 
such  articles,  and  not  as  a  vessel  arriving  in 
ballast : — Held,  that  she  was  a  vessel  arriving  in 
ballast  within  the  meaning  of  the  act.  Be 
Oarteig  v.  Mersey  Bocks  and  Harbour  Board, 
37L.  T.411. 

Exemption— Return   or   Donble   Voyage.]— 

tJnder  a  clause  in  an  act  exempting  ships  *'  from 
the  payment  of  the  same  port  or  toll  duties  more 
than  once  for  the  same  voyage  out  and  home, 
notwithstanding  such  ship  or  vessel  might  go 
out  and  return  with  a  loading  of  goods  or  mer- 


chandize : " — Held,  that  a  vessel  having  deazed 
out  of  port  at  Hull,  with  a  cargo  of  goods  for 
Mogadore,  on  the  coast  of  Africa,  which  she  dis- 
chYirged,  and  there  took  in  another  cargo  for 
London,  discharged  the  same  at  London,  and 
took  in  a  cai^  for  Hull,  with  which  she  arrived 
there,  constituted  two  distinct  voyages,  and  did 
not  fall  within  the  exemption..  Kingstonr^pon" 
Hitll  Bock  Coinpany  v.  Huntington,  2  Chit. 
697. 

Neweaitle-npon-Tyne  —  Snnderland  —  Prim- 
age.]— A  charter  of  James  2  granted  and  con- 
firmed to  the  corporation  of  the  master,  pilots 
and  seamen  of  Newcastle-upon-T>iie,  that  all 
persons,  as  well  subjects  as  strangers  bom,  being 
owners  of  any  goods,  brought  in  any  ship  from 
beyond  the  seas  into  the  River  Tyne,  or  any  mem- 
ber or  creek  belonging  to  the  port  of  Newcastle- 
upon-Tyne,  shall  horn  time  to  time,  as  often  aa 
such  goods  shall  be  brought  in,  pay  an  ancient 
duty  lawfully,  usually  and  accustomably  paid  to 
the  corporation,  called  primage ;  that  is  to  say, 
2d.  for  every  tun  of  wine,  and  all  other  goods, 
rated  by  the  tun  (fish  killed  and  brought  in  by 
the  Englishmen  only  excepted),  and  M,  for  every 
last  of  fiax,  and  all  other  goods  rated  by  the 
last,  in  manner  following ;  that  is  to  say,  aliens 
and  strangers-bom,  and  all  other  such  person 
or  persons  who  with  ships  or  vessels  shall 
arrive  within  the  port,  or  in  any  of  the  creeks  or 
members,  and  not  belonging  to  the  same,  before 
they  depart  with  their  ships  or  vessels  from  the 
port,  or  from  the  creeks,  shall  pay  the  duties  for 
and  in  the  name  of  primage ;  and  every  free 
merchant,  and  every  other  inhabitant  of  New- 
castle, arriving  with  their  ships  or  vessels  within 
the  river  of  T^ne,  shall  pay  tiie  duties,  within 
ten  days  after  the  landing  of  the  goods,  npon 
lawful  demand.  The  defendants  were  natives 
and  merchants  of  Sunderland,  which  was  a  creek 
or  member  of  the  port  of  Newcastle-upon-Tyne. 
They  brought  their  own  goods  from  sea  in  their 
own  ships,  into  Sunderland,  and  refused  to  pay 
the  primage  on  such  goods  claimed  by  the  cor- 
poration, who  thereupon  brought  an  action  to 
recover  it.  On  the  trial  the  corporation  put  in 
the  chai'ter,  and  gave  evidence  of  ancient  and 
modem  usage,  that  all  persons,  including  tboee 
resident  in  Sunderland,  and  who  being  owners  of 
goods  brought  them  into  Sunderland  in  ships 
from  beyond  sea,  had  paid  primage : — Held,  that 
the  corporation  was  not  precluded  by  the  charter 
from  claiming  primage  m  respect  of  goods  im- 
ported into  Sunderland  by  Sunderland  mer- 
chants ;  that  the  charter  was  not  incompatible 
with  such  claim,  and  that  evidence  of  usage  was 
admissible  in  support  of  it.  Bradley  v.  New- 
castle-upon^TyiUf  (Master,  Pilots  and  Seamen), 
2  El.  &  BL  427  ;  23  L.  J.,  Q.  B.  35  ;  18  Jur,  240 
—Ex.  Ch. 

((Owner"  residing  in  London.] — Under  the 
same  charter: — Held,  also,  that  a  person  who 
gratuitously  landed,  entered  and  warehoused 
goods  for  the  owners,  who  resided  in  London, 
was  an  owner  within  the  meaning  of  the  charter, 
and  liable  to  the  dues.  Newcastle-upon-Tyne 
(Matter,  Pilots  and  Seamen)  v.  Hammond,  4  Ex. 
285  ;  18  L.  J.,  Ex.  417. 

Hnll— Heaning  of  ''Port"— ChMleJ— The  14 
Geo.  3,  c.  56,  s.  42,  which  gives  the  Hull  Dock 
Company  a  tonnage  on  ships  coming  into  or 
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going  oat  of  the  Harbour  of  Kingston-upon-HuU 
and  the  companj^s  basin  or  docks  within  the 
port  of  Kingston-upon-Hull,  or  unloading  or 
lading  any  of  their  cargo  within  the  port,  most 
be  construed  as  using  the  term  port  in  the  popular 
sense,  and  not  as  extending  the  burden  of  dock 
duties  to  places  which,  in  point  of  local  descrip- 
tion, are  without  the  port  of  Hull,  as  Goole,  on 
the  river  Ouse.  KhigKton'Vpon'IIull  Dock  Com^ 
jMny  V.  Browne^  2  B.  &  Ad.  43. 


Svidenee  of  Title.]— Where  a  party  suing  for 
port  duties,  as  owner  of  a  port,  gave  no  other 
evidence  of  title  than  the  continual  enjoyment 
of  a  duty  which  the  jury  found  to  be  unreason- 
able in  amount : — Held,  that  he  could  not  have 
a  verdict  for  a  less  amount  found  by  the  jury  to 
be  reasonable.  Bmne  v.  Thampsan,  4  Q.  B,  543. 

Keeping  up  a  capstan  and  rope  in  a  cove  to 
assist  boats  in  landing,  and  without  which  they 
could  not  safely  land  in  bad  weather,  is  a  good 
consideration  for  a  reasonable  toll  on  all  boats 
frequenting  the  cove,  whether  they  used  the 
capstan  or  not ;  and  the  custom  to  exact  the 
tou  is  good,  although  the  party  claiming  it  is 
neither  owner  of  the  cove  nor  lord  of  the  manor, 
nor  were  his  predecessors  shewn  to  have  been 
such  ;  but  he  and  they  had  always  been  owners 
of  the  spot  on  which  the  capstan  stood,  and  of 
an  estate  in  the  neighbourhood.  Falmouth  y. 
George,  5  Bing.  286  ;  2  M.  &  P.  457. 

Claim  for  Anchorage  Dues.] — A  claim  of  an 
anchorage  due  cannot  exist  merely  in  respect  of 
the  use  of  the  soil;  it  must  be  founded  on 
proof  that  the  soil  of  the  claimant  was  origin- 
ally within  the  precincts  of  a  port  or  harbour,  or 
that  some  service  or  aid  to  navigation  was 
rendered  by  the  owner  of  the  soil  who  claimed 
the  anchorage  due.  Oann  v.  Free  FUliers  of 
Whitstable  Comvany,  11  H.  L.  Cas.  192  ;  20  C. 
B.,  N.  S.  1  ;  35  L.  X,  C.  P.  29  ;  12  L.  T.  150  ; 
13  W,  R.  589.  See  also  Foreman  v.  WJiitstable 
{Free  Fuhers  of^,  iupra. 

Evidence  of  mere  immemorial  usage  will  not 
sustain  such  a  claim.    II), 

A  liability  to  make  compensation  for  actual 
injury  done  to  the  oyster  beds  by  anchoring,  is 
not  to  be  confounded  with  a  liability  to  toll  for 
casting  anchor  in  the  soil  itself.    7J, 

2.  PlEBS,  HARBOXTSS,  and  LlOHTHOUSEa 

a.  Piem,  User  of,  fto. 

Calling  at.] — Steam-vessels  plying  between 
the  River  Itchen,  at  Southampton,  and  the  Isle 
of  Wight,  are  bound,  under  the  Southampton 
Local  Pier  Act,  to  call  at  the  Royal  Pier  at 
Southampton  when  requested  by  five  passengers 
to  do  80.  Farrand  v.  Cooper,  12  C.  B.,  N.  S. 
283. 

Bight  to  Use.] — The  plaintiff  was  the  owner 
of  the  soil  forming  the  bed  of  a  navigable  lake, 
and  also  of  a  pier  which  had  been  thereon 
erected  wrongfully  by  a  third  person.  The  de- 
fendants, in  common  with  the  public,  had  the 
right  of  navigating  the  lake,  and  were  the 
lessees,  from  the  person  who  erected  the  pier, 
of  the  land  adjoining  that  part  of  the  lake 
where  the  pier  was  erected,  and  therefore  had 
a  right  to  embark  and  disembark,  at  the  land 
leas&l  by  them,  passengers  using  the  defendants* 

VOL.  VI. 


boats  on  the  lake.  The  pier  was  maintained  by 
the  plaintiff,  and  from  its  position  prevented 
the  defendants  from  getting  with  their  boats  to 
the  land  leased  by  them  when  landing  and 
taking  on  board  passengers : — Held,  that  the 
defendants  were  justified  in  causing  passengers 
to  pass  and  repass  over  the  pier  between  their 
boats  and  the  land  leased  by  them.  Marshall  v. 
Ulleswater  Steam  Navigation  Covipany,  7  L.  R., 
Q.  B.  166  ;  41  L.  J.,  Q.  B.  41  ;  26  L,  T.  793  ;  20 
W.  R.  144. 

The  city  of  London  by  licence  granted  a  com- 
pany permission  to  form  a  fioating  pier  on  the 
Thames,  such  pier  to  remain  during  pleasure, 
and  to  take  tolls  on  all  passengers  landed  at  the 
pier.  Under  the  powers  conferred  upon  them 
by  the  Thames  Embankment  Act,  1862,  the 
Board  of  Works  took  the  floating  pier  from  the 
company,  and  agreed  to  pay  them  a  certain  sum 
and  to  construct  a  new  landing-stage  in  lieu 
of  the  old  pier,  and  to  appropriate  it  in  per- 
petuity to  the  benefit  of  ttie  company.  The 
Thames  Bmbankment  Act,  1868,  purported  to 
give  validity  to  this  agreement.  On  a  bill  by 
the  conservators  of  the  Thames  (in  whom  all  the 
estate  of  the  city  of  London  in  the  bed,  soil, 
and  shores  of  the  river  had  become  vested  by 
the  Thames  Conservancy  Act,  1857)  to  restrain 
the  company  from  continuing  in  possession'  of 
the  landing-stage  constructed  in  lieu  of  the  old 
pier ; — Held,  tlit  the  company  was  entitled  to 
the  use  of  the  pier  only  on  sufferance,  and  at  the 
pleasure  of  the  conservators  of  the  Thames ; 
that  the  Board  of  Works  had  no  power  to  con- 
vert the  licence  at  pleasure  into  an  irrevocable 
licence ;  and  that  the  act  which  purported  to 
give  a  validity  to  the  agreement  between  the 
company  and  the  Board  of  Works  did  not  affect 
the  rights  of  the  conservators  of  the  Thames, 
Thames  Conservators  v.  South  Eastern  Railway 
Company,  24  L.  T.  246. 

Remedy  in  respect  of.] — Held,  also,  that  their 
proper  remedy  was  by  bill  in  equity,  and  not  by 
ejectment.    lb. 

Bight  to  Ereet]— By  an  act  passed  in  31 
Hen,  8,  the  corporation  of  the  city  of  Exeter  was 
empowered  to  pluck  down,  dig,  break,  and  cast 
up  all  and  all  manner  of  weirs,  rocks,  sands, 
gravel,  and  other  lets  and  nuisances  in  the  river 
Exe  between  the  city  of  Exeter  and  the  high 
sea,  and  further  to  do  and  mi^e  all  other  things 
requisite  and  necessary  whereby  ships,  JCc.,  might 
have  their  sure  course  and  recourse  in  the  said 
river  to  and  from  the  city  of  Exeter,  compen- 
sating the  owners  of  the  soil  where  such  works 
should  be  made  for  injury  done  to  the  soil :— > 
Held,  that  this  act  did  not  give  the  corporation 
any  right  to  institute  a  suit  to  restrain  the 
erection  of  a  pier  in  the  river,  but  only  a  right 
to  abate  nuisances  on  giving  compensation. 
Exeter  (^Corporation)  v.  Devon  (EarV),  10  L.  R,, 
Eq.  232  ;  23  L.  T.  382  ;  18  W.  R.  879, 

Held,  also,  that  the  pier  did  not  interfere  with 
or  affect  any  property  or  privilege  belonging  to 
the  corporation  within  the  General  Pier  and 
Harbour  Act,  1861,  s.  14,  and  consequently  that 
the  consent  of  the  corporation  was  not  required 
for  the  erection  of  the  pier.    lb. 

The  right  or  privilege  referred  to  in  the  General 
Pier  and  Harbour  Act,  1861,  s.  14,  means  a  pro- 
fitable right  or  pri^dlege,  one  that  confers  a 
tangible  benefit  on  the  person  or  corporation 

3  I 
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therewith  ;  and  the  master  or  person  having  the 
charge  of  such  vessel  or  float  of  timber,  through 
whose  wilful  act  or  negligence  anj  such  damage 
is  done,  shall  also  be  liable  to  make  good  the 
same.  There  is  a  proviso  that  nothing  therein 
contained  shall  extend  to  impose  any  liability 
upon  the  owner,  where  the  vessel  is,  at  the  time 
when  the  damage  is  caused,  in  chaige  of  a  com- 
pulsory pilot : — ^Held,  that,  in  a  case  where  the 
damage  to  the  pier  had  been  occasioned  by  a 
vessel,  through  the  violence  of  the  winds  and 
waves,  at  a  time  when  the  master  and  crew  had 
been  compelled  to  escape  from  the  vessel,  and 
had,  consequently,  no  control  whatever  over  it, 
the  owners  were  not  liable.  JRirer  Wear  Com- 
misnioners  v.  Adamson^  2  App.  Cas.  743 ;  47 
L.  J.,  Q,  B.  193 ;  37  L.  T.  643  ;  26  W.  R.  217. 

A  liability  imposed  by  statute  is  subject,  no 
less  than  a  liability  at  common  law,  to  the  ex- 
ception that,  in  the  absence  of  express  words,  no 
duty  is  imposed  upon  a  person  to  make  good  a 
loss  or  damage  occasioned,  without  his  default, 
by  causes  winch  human  agency  is  powerless  to 
control.    Ih. 

Under  the  Harbours,  Docks  and  Piers  Clauses 
Act,  1847  (10  Vict  c.'27),  s.  74,  the  owner  of  a 
vessel  doing  damage  to  the  piers  or  works  of  a 
harbour  is  liable  to  make  good  the  damage, 
although  the  accident  is  the  result  of  inevitable 
accident  from  stress  of  weather,  witliDot  any 
default  of  those  in  charge.  DennU  v.  ToteU,  8 
L.  R.,  Q.  B.  10  ;  42  L.  J.,  M.  C.  33  ;  27  L.  T. 
482 ;  21  W.  R.  170. 

The  owners  of  a  pier,  who  are  undertakers 
within  the  meaning  of  the  Harbours,  Docks  and 
Piers  Clauses  Act,  1847,  acquire,  under  s.  74,  a 
maritime  lien  in  respect  of  any  damage  done  to 
their  pier  by  a  ship,  and  may  proceed  in  rem  to 
recover  that  damage  in  the  Ciourt  of  Admiralty, 
and  the  shipowners  are  debarred,  by  s.  74,  from 
setting  up  the  defence  of  inevitable  accident 
Th^  Merle,  31  L.  T.  447. 

See  Rom  my  Marsh  Lords f  Bailiffs^  and  Jurats 
V.  Trinity  ifouse  Corporation,  7  L.  R.,  Bx,  247  ; 
41  L.  J.,  Ex.  106— Ex.  Ch, 


possessing  it,  and  not  a  mere  right  to  abate  a 
nuisance  on  giving  compensation,  like  that 
which  the  corporation  of  Exeter  possessed  under 
31  Hen.  8.    lb. 

Operation  of  Provisional  Orden.] — In  pursu- 
ance cf  a  provisional  order  made  by  the  Board 
of  Trade  under  the  Qeneral  Piers  and  Harbours 
Act,  1861  (24  &  25  Vict  c.  45),  duly  confirmed 
by  an  act  passed  in  1874  (37  &  38  Vict.  c.  clxxxv.), 
the  plaintiffs  constructed  a  pier,  commencing  at 
the  end  of  a  narrow  street,  and  by  so  doing  pre- 
vented the  public  from  getting  to  the  sea  shore 
from  the  end  of  the  street  without  passing  over 
a  portion  of  the  pier,  for  which  they  were  obliged 
to  pay  a  toll.  Neither  the  provisional  order  nor 
the  special  act  contained  a  reference  to  any  right 
of  way.  Hie  defendants  contended  that  the 
public  had  a  prescriptive  right  of  way  from  the 
street  to  the  shore,  which  must  be  taken  away 
by  express  words,  and  that,  at  any  rate,  it  was 
saved  under  ss.  11  and  14  of  24  &  25  Vict.  c.  45. 
They  therefore  threatened  to  pull  down  certain 
gates  put  up  at  the  end  of  the  pier  by  the  plain- 
tiffs, who  then  brought  this  action  for  an  injunc- 
tion to  restrain  them  from  doingso  : — Held,  that, 
as  the  pier  was  built  in  accordance  with  statu- 
tory provisions,  and  as  its  existence  was  physi- 
cally inconsistent  with  the  alleged  right  of  way, 
the  right  of  way  was  abolished  by  necessary  im- 
plication, and  that  the  reservations  contained  in 
the  nth  and  14th  sections  of  24  &  25  Vict  c.  45, 
did  not  apply,  as  they  were  inconsistent  with 
the  powers  contained  in  the  subsequent  special 
act  Yarmouth  Corporation  v.  Simmons,  10  Cli. 
D.  518  ;  47  L.  J.,  Ch.  792  j  38  L.  T.  881 ;  26 
W.  R.  802. 

Liability  for  Negligenoe  earning  lajiiry  to 

3oat] — ^The  defendant,  under  a  local  act,  con- 
structed a  pier  and  a  landing-stage.  The  pier 
was  a  solid  structure,  which  did  not  extend  to 
low-water  mark,  but  the  landing-stage  floated 
on  the  river,  and  was  moored  below  low-water 
mark  by  anchors  fixed  in  the  bed  of  the  river, 
a  bridge  being  made  to  connect  the  landing- 
stage  with  the  pier.  Part  of  this  landing-stage 
was  beyond  the  limits  marked  on  the  deposited 
plans,  but  it,  with  its  mooring  andiors,  re- 
ceived the  approval  of  the  admiralty.  One  of 
the  mooring  anchors  to  which  the  floating-stage 
was  attached  was  insufliciently  buoyed  to  indi- 
cate its  position  under  the  water,  and  theroby 
injured  a  boat,  which,  whilst  lawfully  navigating 
the  river,  and  without  any  negligence  of  the 
owner  of  the  boat,  struck  against  such  anchor  : 
— Held,  in  an  action  for  the  injury  to  the  boat, 
that  the  landing-stage  and  works  werc  autho- 
rized by  the  act ;  but  that  there  was  a  cause  of 
action  against  the  defendant  for  negligence  in 
insufficiently  buoying  the  anchor,  which  caused 
the  injury  to  the  lx)at.  Jolliffe  v.  WaUasey 
Local  Board,  9  L.  R.,  C.  P.  62  ;  43  L.  J.,  C.  P. 
41  ;  29  L.  T.  682. 

b.  Injury  to  Piers  by  VesaeLk 

By  Stress  of  Weather.]— By  the  Harbours, 
Docks  and  Piers  Act,  1847  (10  Vict  c.  27),  the 
owner  of  every  vessel  or  float  of  timber  shall  be 
answerable  to  the  undertakers  for  any  damage 
done  by  such  vessel  or  float  of  timber,  or  by  any 

Serson  employed  about  the  same,  to  the  harbour, 
ock  or  pier,  or  the  quays  or  works  connected 


Who  may  Beeover  for  Damage  eaued  to  3K«r.] 

— When  a  limited  company,  duly  constituted  by 
a  provisional  order  made  under  me  General  Piers 
and  Harbours  Acts,  1861  and  1862,  as  the  under- 
takers of  a  pier,  within  the  meaning  of  the  Har- 
bours, Docks  and  Piers  Clauses  Act,  1847,  is 
voluntarily  wound  up,  and  its  property  sold  by 
the  liquidator,  a  purchaser  of  tne  pier  has  trans^ 
f  erred  to  him  both  the  property  and  the  rights  of 
the  original  undertaker,  becomes  the  undertaker, 
within  the  meaning  of  the  last-mentioned  act, 
and  can  recover  against  a  ship  for  damage  done 
to  his  pier  by  that  ship,  ^though  such  damage  is 
the  result  of  inevitable  accident.  The  Merle, 
31  L.  T.  447.    But  see  cases  supra. 

Damaging  Piers  in  Foreign  Conntriei.] — ^The 
question  of  the  liability  of  a  shipowner,  pro- 
ceeded a^inst  in  the  English  Admiralty  Court, 
for  an  injury  done  by  his  ship  to  a  pier,  project- 
ing into  the  sea,  but  attached  to  the  soil  of.  a 
foreign  country,  is  governed  by  the  lex  lod,  and 
not  by  English  law.  The  M,  Mossham^  1  Adm.  D. 
107  ;  46  L.  J.,  Adm.  17  ;  84  L,  T.  559  ;  24  W.  B. 
650. 

When  an  English  ship,  by  the  negligence  of 
her  master  and  crow,  ran  into  and  damaged  a 
pier  on  the  coast  of  Spain,  and  the  owners  of  the 
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pier  proceeded  against  the  ship  for  the  damage 
in  the  Admiralty  Court,  and  the  shipowner 
pleaded  that  by  the  law  of  Spain  a  shipowner 
was  not  responsible  for  the  damage  occasioned 
hj  the  negligence  of  his  master  and  crew : — 
Held,  that  the  plea  was  a  good  defence  to  the 
action.    Ih, 


0.  Obstraction  to  Harboura. 

Underwriter  Paying  Owner  as  for  a  Total  Loss 

not  liable.] — The  harbour-master  of  a  harbour 
constructed  under  a  priyate  act  incorporating 
the  Harbours  Act,  1847  (10  &  11  Vict.  c.  27), 
haying  incurred  expense  in  remoying  an  obstruc- 
tion caused  by  part  of  a  wreck,  sought  to  recoycr 
it  from  the  owner  of  the  ship  under  s.  56.  The 
underwriters,  who  had  paid  as  for  a  total  loss, 
were  joined  with  the  original  shipowner  as  de- 
fendants : — ^Held,  that  the  underwriters  did  not 
by  such  payment  become  the  owners  of  the 
wreck  for  the  purpose  of  liability  to  the  harbour- 
master under  tnis  section,  and  that  the  original 
shipowner  must  bear  the  expense,  the  liability 
haying  attached  to  him  as  owner  at  the  time  of 
the  happening  of  the  casualty.  Eglinton  \EarV) 
V.  Norman,  46  L.  J.,  Ex.  557  ;  36  L.  T.  888  ;  25 
W.  R,  666—0.  A. 

UaUlity  of  Owner  of  Wreok.]— The  D.,  in  con- 
sequence of  the  sole  default  of  her  master  and 
crew,  had  sunk  in  the  Thames  and  had  become  a 
wreck,  obstructing  the  nayigatiou  of  the  riyer. 
Her  mate  sent  a  message  to  the  harbour-master  at 
O.  to  inform  him  of  the  accident,  who  said  that 
he  would  cause  the  wreck  to  be  lighted.  A  few 
hours  afterwards,  the  wreck  not  haying  been 
lighted,  a  yessel,  without  any  default  on  the  part 
of  those  on  board  her,  came  into  collision  wi^ 
the  wreck  and  sustained  damage.  An- action  of 
damage  hayine  been  institute  on  behalf  of  the 
owner  of  the  damaged  vessel  against  the  owners 
of  the  D.,  the  judge  at  the  trial  refused  to  admit 
the  eyidence  shewing  that  the  mate  of  the  D. 
had  sent  a  message  to  the  harbour-master,  and 
that  the  latter  had  promised  to  light  the  wreck : 
— Held,  that  the  eyidence  was  wrongly  rejected, 
that  the  collision  had  not  been  caused  by  the 
negligence  of  the  owners  of  the  wreck,  and  that 
they  were  not  liable  for  the  damage  done.  The 
Douglas,  7  Adm.  D.  151 ;  51  L.  J.,  Adm.  89  ;  47 
L.  T.  502 — C.  A.  Reyersing  51  L.  J.,  Adm.  55  ; 
46  L.  T.  488  ;  30  W.  R.  692. 

Sect.  96  of  the  Dublin  Port  and  l>ocks  Act 
<32  &  33  Vict.  c.  c.)  enacts,  that  "the  harbour- 
master or  dookmaster  may  remoye  any  wreck  or 
other  obstruction  to  the  harbour,  quays,  docks, 
or  other  approaches  to  the  same  ;  and  also  any 
floating  timber  which  impedes  the  navigation 
thereof ;  and  the  expense  of  remoying  any  such 
wreck,  obstruction  or  floating  timber,  shall  be  re- 
paid by  the  owner  of  the  same,  and  the  harbour- 
master or  dockmaster  may  detain  such  wreck, 
obstruction  or  floating  timber  for  securing  the 
expenses,  and,  on  non-payment  of  such  expenses 
on  demand,  may  sell  such  wreck,  obstinction  or 
floating  timber,  and  out  of  the  proceeds  of  such 
sale  pay  such  expenses,  rendering  the  surplus,  if 
any,  to  the  owner  on  demand :" — ^Held,  that  a 
personal  liability  is  not  thereby  imposed  on  the 
owner  in  respect  of  the  removal  of  a  vessel 
which  has  been  sunk  in  the  harbour  or  in  the 
approaches  to  the  harbour,  either  by  the  act  of 


God,  or  through  the  negligence  of  a  person  not 
the  owner,  or  for  whose  act  the  owner  is  not  re- 
sponsible.    Tlie  Judith,  11  L.  R.,  Ir.  270— C.  A. 

Duties  of  Commissioneri.]— Under6  k  7  Will. 
4,  c.  117,  the  dues,  and  other  moneys  which  the 
commissioners  of  Kingstown  harbour  were  by 
statute  empowered  to  receive  from  vessels  fre« 
quenting  the  harbour,  were  directed  to  be  ap- 
plied, in  the  first  place,  in  payment  of  the 
expenses  of  maintaining  and  regulating  the  har- 
bour ;  and  it  was  provided  that  if  there  should 
be  any  overplus,  beyond  what  should  be  requisite 
for  the  purposes  of  that  act,  and  earlier  acts  re- 
lating to  the  harbour,  and  recited  in  the  preamble, 
such  overplus  should  be  applied  in  repayment  of 
certain  advances  which  the  lord-lieutenant  was 
authorized  to  make.  One  of  these  earlier  acts 
directed  that  means  should  be  used  for  the 
cleansing  and  deepening,  and  also  for  the  im* 
proving  of  the  harbour,  and  another  directed  the 
commissioners  to  proceed  in  the  making,  improv- 
ing, and  completing  the  harbour ;  but  none  of 
the  acts  relating  to  the  harbour  imposed  in  terms 
upon  the  commissioners  the  duty  of  removing 
accumulations  or  obstructions  which  had  existed 
previously  to  their  appointment.  In  an  action 
against  the  commissioners  for  negligence,  in 
allowing  an  accumulation  of  rubbish  in  the  har- 
bour, whereby  a  vessel  was  injured,  thev  pleaded 
that  the  obstructions  which  caused  the  injury 
complained  of  were  in  the  harbour  before  their 
appointment,  and  that  the  moneys  statntably 
receivable  by  them  were  applicable  to  certain 
specific  works,  and  that  they  never  had  any 
moneys  applicable  under  those  acts  to  the  re- 
moval of  the  obstructions  complained  of : — Held, 
a  good  answer  to  the  action.  Campbell  v. 
Homshy,  6  Ir.  R.,  0.  L.  37.  See  S.  C,  in  Ex.  Ch., 
7  It.  R.,  0.  L.  640. 

Liability  of  Harbour  Commiisioners  for  not  re- 
moving Obitraetions.] — Harbour  commissioners 
cannot  be  sued  for  not  cleansing,  deepening  or 
removing  obstructions  from  the  harbour,  if  they 
have  not  funds  to  enable  them  to  do  so.  Grant 
v.  Sligo  Harbour  Commissioners,  11  Ir.  R.,  C.  L. 
190. 

By  act  of  parliament,  26  &  27  Vict.  c.  Ixxxix., 
the  narbour  of  B.  was  vested  in  the  defendants, 
the  limits  were  defined,  and  the  defendants  had 
jurisdiction  over  the  harbour  of  P.  and  the 
channel  of  P.  beyond  those  limits,  for  the  pur- 
pose of,  inter  alia,  buoying  ^*  the  said  harbour  and 
channel,"  but  they  were  not  to  levy  dues  or 
rates  beyond  the  harbour  of  B.  By  42  &  43 
Vict.  c.  cxlvi.,  a  moiety  of  the  residue  of  light 
duties  to  which  ships  entering  or  leaving  the 
harbour  of  P.  contributed  were  to  be  paid  to 
the  defendants  and  to  be  applied  by  them  in, 
inter  alia,  buoying  and  lighting  the  harbour  and 
channel  of  P.  A  vessel  was  wrecked  in  the 
channel  of  P.,  which  under  the  Wrecks  Removal 
Act,  1877  (40  &  41  Vict.  c.  16),  s.  4,  the  defen- 
dants had  power  to,  and  did  partially  remove. 
The  wreck  not  removed  was  not  buoyed,  and  the 
plaintiS^s  vessel  was  in  consequence  wrecked  : — 
Held,  that  the  statutes  imposed  upon  the  defen* 
dfmts  an  obligation  to  remove  the  wreck  from 
the  channel,  or  to  mark  its  position  by  buoys, 
and  that,  not  having  done  so,  they  were  liable  in 
damages  to  the  plaintiff.  Dormont  v.  Furwtss 
BaUway  Company,  11  Q.  B.  D.  496 ;  52  L.  J., 
Q.  B.  331 ;  49  L.  T.  134 ;  47  J.  P.  711. 

3  I  2 
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Obftmetioii  on  Land  to  Paiiage  to.] — A  local 
act  enacted,  that  "  if  any  person  shall  place  on 
any  quay,  within  ten  feet  of  the  quay  head,  or 
on  any  ground  immediately  adjoining  to  the 
haven,  and  within  the  space  of  ten  feet  from 
high-water  mark,  any  goods,  so  as  to  obstruct  the 
free  and  commodious  passage  through  or  over  the 
same,  every  person  so  offending  shall  forfeit  any 
sum  not  exceeding  5/."  A  boat  builder  placed 
three  boats  in  a  yard  in  his  occupation,  on  the 
part  immediately  adjoining  the  river,  and  within 
the  space  often  feet  from  high-water  mark,  so  as 
to  obstruct  the  passage,  and  was  convicted  in  the 
penalty.  There  was  no  public  right  of  passage 
through  and  over  the  yard  :— Held,  by  Cockbum, 
C^  J.,  Crompton  and  Blackburn,  J  J.  (dissent  iente 
Wightman,  J.),  that  the  section  applied  only  to 
cases  where  the  public  had  a  right  of  passage, 
and  that  the  conviction  could  not  be  sustained. 
By  Wightman,  J.,  that  the  obstruction  was  pro- 
hibited in  express  terms,  and  that  he  was  pro- 
perly convicted.  Harrod  v.  Tf7»r*7n>,  1  B.  &  8. 
381 ;  8  Jut.,  N.  S.  153  ;  9  W.  R.  865. 


d.  Toll*,  Dues,  and  Metaves. 

Lighthouie  Duties.]— British  ships,  in  passing 
by  the  Eddystone  and  other  lighthouses  in  the 
Channel,  not  touching  at  any  place  in  Great 
Britain  or  Ireland,  are  not  liable  to  pay  the 
b'ghthouse  duties  to  the  Trinity  House.  Trinity 
Ilovse  (^Maiter^  v.  Sur/thie,  3  T.  R.  768, 

Ezemptiona  —  llail  Paoket.]— A  post-office 
packet,  hired  by  the  postmaster-general,  under 
a  contract  to  carry  mails  and  government  de- 
spatches to  and  from  Dover  to  Calais,  entering 
the  harbour  of  Dover  on  her  return  voyage, 
bringing  no  mail,  but  liaving  on  board  despatches 
for  the  secretary  at  war,  and  also  private  pas- 
sengers and  their  luggage,  a  carriage,  and  bul- 
lion, for  passage  and  freight,  the  vessel,  being 
the  private  property  of  the  commander,  was  a 
vessel  employed  in  his  Majesty's  service,  and 
therefore  exempt  from  the  payment  of  the  Dover 
harbour  dues  payable  under  47  Geo.  3,  c,  69,  s.  6, 
which  contained  an  exemption  in  favour  of 
vessels  belonging  to  his  Majesty,  or  that  might  be 
employed  in  his  service.  Hamilton  v.  Stow,  1 
D.  &  R.  274  ;  5  B.  &  A.  649. 

Transport  Chartered  to  Crown.]— Where 

a  person  chartered  his  ship  to  the  commissioners 
of  the  transport  service  on  behalf  of  the  crown, 
to  be  employed  as  a  transport,  and  the  ship  in 
the  course  of  such  employment  made  several 
voyages  from  Deptford  to  foreign  parts  and 
back  : — Held,  that  by  the  terms  of  the  charter- 
party,  coupled  with  the  nature  of  the  service,  a 
temporary  ownership  passed  to  the  crown,  so 
that  the  charterer,  during  the  time  of  such  ser- 
vice, was  not  to  be  considered  as  owner  within 
the  charters  granted  to  the  Trinity  House,  which 
impose  lighthouse  duties,  and  for  buoyage  and 
beaconage,  on  the  masters  and  owners  of  ships. 
Trinity  House  (^Master)  v.  Clark,  4  M.  &  S.  288. 
See  SmUhett  v.  Blyth^,  1  B.  &  Ad.  509. 

Haterial  for  Ooyemment  Works.] — By  a 

local  act,  in  1826,  wharfage  duties  were  authorized 
to  be  taken  in  respect  of  certain  goods,  including 
stone,  which  should  be  imported  into  a  harbour, 
and  the  same  were  to  be  vested  in  the  corpora- 
tion of  the  borough;  for  the  purpose  of  repairing, 


improving,  and  maintaining  the  harbour,  whark, 
&c.,  within  the  borough  and  town.  There  were 
no  words  in  the  act  binding  the  crown  to  pay 
such  duties,  but  there  were  provisions  exempting 
the  crown  from  liability  in  respect  of  coals  im- 
ported into  the  port,  for  the  use  of  his  Majesty's 
steam-packets,  and  actually  used  on  board  the 
same,  and  also  from  the  tolls  to  be  taken  for 
passing  over  a  bridge  connected  with  the  har- 
bour. Stones  were  brought  by  a  barge,  into  the 
harbour,  for  the  purpose  of  being  used  upon 
government  works  which  were  being  carried  on 
there,  and  which,  if  they  had  been  brought  by 
any  private  individual,  would  have  been  UablQ 
to  the  duties  given  by  the  act : — Held,  that  the 
ch)wn  was  not  liable  to  be  called  upon  to  pay 
such  duties.    Weymovth  (Mayor)  v.  Xvgent,  6 

B.  &  S.  22  ;  34  L.  J.,  M.  C.  81  ;  11  Jur.,  N.  S, 
465  ;  11  L.  T.  672  ;  13  W.  R.  338. 

Who  Liable  to  Pay  Shipper  —  Owner.]  —A 

local  act,  incorporating  a  company,  bj  s.  71 
imposed  certain  river  dues  in  respect  of  goods 
carried  on  the  river  Ribble,  for  every  time  of 
passing  certain  lines,  without  saying  by  whom 
they  were  to  be  paid.  The  10  &  11  Vict.  c.  27, 
which  was  incorporated  with  the  special  act, 
provides,  by  s.  42,  that  rates  in  respect  of  goods 
shipped  or  unshipped  within  (he  limits  of  the 
harlK>ur,  dock,  or  pier  shall  be  paid,  in  case  the 
goods  are  to  be  shipped,  before  shipment,  or  in 
case  they  were  to  be  unshipped,  before  removal 
from  the  premises  of  the  undertakers  : — Held,  ia 
the  case  of  coals  which  A.  had  sold  to  B.,  and 
contracted  to  deliver  on  board  a  ship  to  be  pro- 
vided by  B.,  that  even  if  s.  42  of  the  general  act 
be  applicable  to  dues  under  s.  71  of  the  special 
act,  A.  was  not  liable  to  the  company  for  such 
dues,  and  that  A.  was  not  the  shipper  of  coals,  so 
as  to  be  owner  within  the  interpretation  clan« 
of  the  10  &  11  Vict.  c.  27.  liibhle  MaHgatim 
Company  v.  Ilargreaves,  17  C.  B,  386  ;  25  L.  J.t 

C.  P.  97, 

What  Goods  Liable— Orayel  from  Thamei  ani 
Lea.]— The  Trinity  House  has  a  right  to  the 
duty  of  ^Uastage  of  screened  garden  graveir 
though  not  taken  from  the  Thames ;  but  it  i» 
doubtful  whether  gravel  taken  from  the  river 
Lea  'is  within  the  jurisdiction  of  the  Trinity 
House,  Trinity  Corporation  v.  Staples,  2  Chit. 
689. 

"  Xetali."] — An  act  for  keeping  in  repair  a 
harbour  imposed  duties  enumerated  in  a  schedule 
annexed  on  goods  exported  and.  imported.  In 
the  schedule,  under  the  head  "  metaJs,"  certain 
duties  were  imposed  on  copper,  brass,  pewter 
and  tin ;  and  on  all  other  metals  not  enume- 
rated, for  every  10/.  value,  lOd. :— Held,  that  the 
latter  words  did  not  include  gold  and  silver ;  and, 
therefore,  that  the  commissioners  were  not  en- 
titled to  demand  for  specie  or  bullion  lOrf.  for 
every  10/.  value.  Caahir  v.  Holme*,  2  B.  &  Ad. 
592. 

By  Package  or  Weight.] — ^An  act  authorized 
harbour  commissioners  to  cnarge  a  sum  not  "  ex- 
ceeding Id,  for  every  ton  or  less  quantity  than  a 
ton,  and  for  every  package  and  parcel  of  goo^ 
wares,  merchandize,  &c.,  exported  or  imported 
over  the  bars  of  certain  rivers."  Tin  plates  were 
exported,  packed  in  wooden  boxes  for  shipment, 
and  such  boxes  formed  and  composed  one  entire 
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quantity  or  shipment  in  one  yessel  (under  one 
bill  of  lading),  and  to  the  same  consignee,  and 
at  a  uniform  rate  of  freight  on  all  the  tin 
plates  80  shipped,  such  freight  being  paid  on 
the  quantity  of  tons  weight; — Held,  that  the 
commissioners  were  entitled  to  charge  \d,  per 
package,  and  were  not  bound  to  charge  Id,  per 
ton  weight  Jones  y.  Phillips,  7  Ex..  85  ;  21 
L.  J.,  £jx.  7. 

*< Exportation."]  —  The  words  '^shipped  for 
exportation  "  arc  not  necessarily  restricted  to  an 
exportation  to  foreign  countries,  but  may  mean 
exportation  in  its  widest  sense ;  that  is,  carrying 
out  of  port.  Stockton  and  Darlington  Railtoay 
Company  v.  Barrett,  11  0,  &  F,  690 ;  8  Scott, 
N.  R.  641. 

*'  Importation."] — ^A  local  act  imposed  a  duty 
on  goods  imported  into  or  exported  from  the 
harbour  of  Berwick-upon-Twe^.  The  harbour 
extends  from  the  bridge  over  the  Tweed  down 
the  river  to  the  sea.  A  person  brought  goods  by 
sea  into  the  harbour  in  a  sea-going  vessel,  char- 
tered for  the  voyage,  and  having  first  used  the 
rings  or  posts  erected  by  the  harbour  commis- 
sioners, in  order  to  moor  the  vessel  while  her 
masts  were  being  lowered,  passed  under  the 
bridge  and  unloaded  the  goods  200  yards  above 
the  bridge  : — Held,  that  the  goods  were  not  im- 
ported into  the  harbour,  so  as  to  be  liable  to 
dues.  Wilson  v.  Robertson,  4  El.  k,  Bl.  923  ;  24 
L.  J.,  Q.  B.  185  ;  1  Jur.,  N.  8.  756. 

Goods  Landed.] — ^A corporation  was  empowered 
by  a  local  act  to  levy  tolls  on  all  goods  landed 
within  their  harbour.  In  pursuance  of  a  prac- 
tice which  had  continued  for  many  years,  stones 
brought  along  the  coast  into  the  harbour  were 
shot  from  b^ts  on  to  the  shore,  below  high- 
vater  mark,  and  remained  on  the  spot  where 
they  were  deposited  till  they  were  shipped  for 
exportation  &om  the  harbour  : — Held,  that  the 
stones  were  not  landed  within  the  meaning  of 
the  act,  and  therefore  that  the  corporation  was 
not  entitled  to  claim  the  toll  on  them.  Harvey 
V,  Lyme  Btgls  (^Mayor),  4  L.  R.,  Ex.  260  j  38 
L.  J.,  Ex.  141;  17  W.  R.  892. 

Timber  <*  Shipped  or  Unshipped."]— Where  a 

statute  gave  trustees  appointed  for  the  improve- 
ment of  a  navigable  river  and  harbour  power  to 
charge  dues  on  all  timber  "  shipped  or  unshipped 
within  the  harbour  or  river : " — Held,  that,  to 
attach  a  tow-rope  to  a  log  of  timber  or  a  number 
of  logs  loosely  connected  at  one  of  the  ends  for  the 
purpose  of  towing  them,  is  not  to  *'  ship  "  those 
logs,  and  that  to  cast  off  the  tow-rope  is  not  to 
"  unship  "  them.  Clyde  Navigation  Trustees  v. 
Laird,  8  App.  Oas.  658— H.  L.  (Sc). 

Quaere,  whether  a  raft  of  logs  so  constructed 
as  to  be  capable  of  being  navigate  can  be  said 
to  be  "  unshipped "  when  on  reaching  its  desti- 
nation it  is  taken  to  pieces  and  landed.     Ih, 

By  an  act  dated  1770,  the  Clyde  trustees  had 
power  to  charge  rates  on  "  all  timber  or  wood 
either  carried  in  boats  or  other  vessels,  or  floated 
in  and  upon  the  said  river  Clyde  within  those 
points  aforesaid  "  (that  is  above  Dumbuck).  By 
a  statute  in  1840  the  Clyde  trustees'  jurisdiction 
was  extended  down  the  river  to  Newark  Castle, 
and  the  duties  were  imposed  by  that  act  on  *^  all 
goods  carried  or  conveyed  on  the  river."  By  the 
statute  in  force  at  present,  dated  1858,  aU  the 


prior  acts  are  totally  repealed.  By  s.  75  the 
limits  of  the  river  are  to  include  the  whole 
channel  or  waterway  forming  the  harbour,  and 
the  whole  works  within  certain  given  limits, 
and  the  whole  lands  acquired  for  the  purposes  of 
such  works,  or  occupied  by  the  trustees  in  con- 
nection with  the  navigation  of  the  said  river. 
By  s.  98  it  is  enacted  that  the  trustees  are  to 
have  power  to  levy  on  goods  "  shipped  or  un  - 
shipped  "  in  the  river  or  harbour  the  rates  speci- 
fied in  the  first  and  second  columns  of  part  1  of 
schedule  H.  Schedule  H.  is  headed  "  Rates  on 
goods  conveyed  upon  or  shipped  or  unshipped  in 
the  river  or  harbour."  In  1876  the  trustees 
under  their  Act  of  1858  sought  to  levy  rates  on 
timber  in  logs,  which  were  taken  out  of  the 
vessels  importing  them  from  abroad  outside  the 
jurisdiction  of  the  trustees,  and  then  floated  or 
towed  chained  together  over  the  old,  shallow 
channel  of  the  river,  to  storing  ponds  situate 
within  the  trustees'  jurisdiction*  In  a  note  for 
suspension  and  interdict  at  the  instance  of  the 
owners  : — Held,  that  the  word  •*  river "  as  it 
occurs  in  s.  98  comprehended  the  whole  waters 
of  the  Clyde,  within  the  limits  defined  in  s,  75, 
and  cannot  be  restricted  to  those  portions  of  the 
channel  which  have  been  artificially  deepened  ; 
but  that  the  statute  of  1858  confers  no  authority 
on  the  trustees  to  levy  rates  on  timber  towed  in 
the  manner  mentioned.    Ih, 

Tolls  for  Beaching  Boats — ^Providing  Aeoom- 
modation  for.] — When  the  fishermen  of  a  sea 
village  had  been  immemorially  accustom^  to 
beach  their  boats  in  winter  on  ground  adjoining 
the  harbour,  and  where  the  proprietor  had  sub- 
sequently obtained  a  local  act  authorizing  his 
levy  of  five  shillings  yearly  for  each  boat 
beached,  the  fishermen's  rights  were  enforced 
against  him ;  and  it  was  held,  that  he  could  not 
exclude  the  fishermen  from  the  ground  used  for 
beaching  without  assigning  to  them  other  ground 
equally  well  adapted  for  the  purpose.  Alton  v. 
Stephen^  1  App.  Cas.  456. 

When  an  act  authorizes  the  exaction  of  a  toll, 
the  accommodation  for  which  the  toll  is  antho- 
rizcd  must  be  provided.    lb. 

Company  Liable  to  Pay  DelLoiencies  in  Income 
'  of  Harbour  and  Pier  Board.] — A  dock  company 
I  was  liable,  under  an  act  of  parliament,  to  pay  a 
harbour  and  pier  board  deficiencies  of  their  in- 
come made  up  to  a  certain  day  in  each  year  : — 
Held,  that  the  board  was  bound  to  claim  suchde- 
'  ficiencies  every  year.    Sontluimpton  Dock  Com- 
pany V.  S:mtJiampton  Harbour  and  Pier  Hoard, 
14  L.  R.,  Eq.  595  ;  41  L.  J.,  Ch.  832. 

The  board  had  power  to  reduce  or  alter  their 
tolls  : — Held,  that,  as  against  the  company,  they 
had  no  power  to  remit  tolls  on  particular  classes 
of  goods.    lb. 

The  board  had  power  to  compound  for  tolls : 
— Held,  that,  as  against  the  company  they  could 
not  let  the  whole  annual  tolls.    lb,  . 

Action  to  recover  Bates  paid  under  Inyalid 
Begnlations.] — By  several  acts  of  parliament, 
all  vessels  entering  into  or  leaving  the  Af  ersey 
docks  were  liable,  according  to  the  tonnage 
burden,  and  were  compelled  to  pay  certain  fixed 
dues.  By  the  Merchant  Shipping  Act,  1854,  s. 
26,  whenever  the  tonnage  of  any  ship  has  been 
ascertained  and  registered  in  accordance  with 
the  provisions  of  that  act,  the  same  shall  thence- 
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forth  be  deemed  to  be  the  tonn.'ige  of  Ruch  ship, 
and  be  repeated  in  every  subsequent  registry, 
unless  any  alteration  is  made  in  the  form  or  ca- 
pacity of  such  ship,  or  unless  it  is  discovered 
that  the  tonnage  of  such  ship  has  been  erro- 
neously computed  ;  and  in  either  of  such  cases 
such  ship  shall  be  re-measured,  and  the  tonnage 
determined  and  registered  according  to  the  rules 
in  that  act  contained.  By  s.  27,  re-measurement 
may  be  made  upon  desire  of  the  shipowner.  By 
s.  29,  the  commissioners  of  customs  are  em- 
powered to  make  certain  modifications  and  al- 
terations in  the  tonnage  rules  prescribed  by  the 
act  Under  that  section  the  commissioners  of 
customs  in  1860  made  regulations,  which  had  the 
effect  of  increasing  the  registered  tonnage  of  the 
plaintiff*s  ships.  In  1865,  these  re^ilations 
were,  by  a  decision  of  a  court  of  law,  declared 
to  be  contrary  to  the  act  of  parliament,  and 
invalid.  An  action  was  brought  to  recover  the 
excess  of  rates  paid  in  accordance  with  these  fn- 
valid  regulations,  over  the  amount  which  would 
have  been  due  under  the  Merchant  Shipping 
Act : — Held,  that  the  action  was  not  maintain- 
able. Most  V.  Mersey  Docks  and  Harbour  Board, 
26  L.  T.  426  ;  20  W.  R.  700. 

Metage.] — A  corporation  was,  under  an  act 
passed  in  1839,  entitled  to  the  right  to  take  dues 
in  respect  of  vessels  lading  or  unlading  upon  or 
from  the  wharves  of  the  harbour ;  a  subsequent 
act  passed  in  1868,  giving  the  corporation  addi- 
tional powers,  and  conferring  upon  them  the 
exclusive  appointment  and  regulation  of  meters 
and  weighers  within  the  harbour,  and  incorpo- 
rating the  81st  and  82nd  sections  of  the  Har- 
bours, Docks  and  Piers  Clauses  Act,  1847  (10 
Vict.  c.  27).  The  corporation  thereupon  made 
bye-laws  for  the  appointment,  government  and 
payment  of  meters.  In  1807,  the  corporation 
granted  a  lease  to  B.  for  999  years  of  premises, 
in  which  there  was  a  proviso  that  *^  all  such  goods, 
wares,  and  merchandize  as  shall  be  proved  to  be 
bonft  fide  the  sole  property  of  B.,  his  executors, 
administrators  or  assigns,  who  shall  be  legally 
and  beneficially  entitled  to  the  premises  when 
such  goods,  &c.  shall  be  landed,  shipped  or  un- 
shipped, brought  to,  carried,  or  laden  to,  upon, 
or  from  certain  premises  in  the  harbour  men- 
tioned, shall  be  freed  and  discharged  from  all 
wharfage,  cranage,  petit  customs  and  other 
duties  usually  paid  at  any  time  or  times  hereto- 
fore, or  whi<^  at  any  times  hereafter  daring  the 
respective  terms  shall  become  due  or  payable 
to  the  corporation.*'  A  party  claiming  under  B. 
unloaded  a  cargo  of  coals  at  the  premises  in  the 
harbour,  for  his  own  use,  and  did  not  employ  a 
corporation  meter : — Held,  that  he  was  nnaer  no 
legal  obligation  to  employ  such  meter.  Whiting 
V.  Carpenter,  24  L.  T.  576. 

By  a  charterparty  it  was  agreed  that  a  ship 
should  load  a  cargo  of  oats  and  proceed  to  a  sare 
port  on  the  east  coast  of  Great  Britain,  London 
inclusive,  or  a  safe  port  in  the  English  Channel, 
or  to  Havre,  and  there  "  deliver  the  same  always 
afloat  on  being  paid  freight,"  at  certain  rates  per 
quarter  of  oats  discharged.    ^*The  cargo  to  be 
brought  to  and  taken  from  alongside  at  char- 
terer's expense  and  risk."    The  ship  sailed  to 
Rochester,  and  discharged  her  cargo  within  that 
port.    The  corporation  of  Rochester,  as  owner  of 
the  port,  is  entitled  to  an  ancient  fee,  toll,  due, 
or  reward  of  Irf.  per  quarter  upon  com  brought 
by  water  to,  and  unloaded  witnin  the  port,  pay- 


able by  the  person  bringing  such  coro,  for  the 
weighing  of  the  com,  or  being  ready  and  willuig 
to  weigh  it.  This  due  having  been  paid  by  the 
captain,  the  shipowners*  agent  brought  an  actioo 
in  the  county  court  to  recover  the  amount  fnxn 
the  consignees  of  the  caiigo  as  and  for  money 
paid  for  them  at  their  request.  Judgment  was 
given  for  the  plaintiff,  (hi  appeal,  the  conrtv 
being  of  opinion  that  the  question  of  liability 
arising  between  the  shipowners  and  consignees 
depended  upon  whether  the  due  was  in  ancient 
times  a  payment  for  actual  metage  service  done 
by  the  corporation  before  a  cargo  was  put  orer 
the  side  of  a  ship,  or  afterwaids,  remitted  the 
case  to  the  judge  in  order  that  he  might  ascer- 
tain the  fact  :-^Held,  that  (having  r^ard  to  the 
terms  of  the  charterparty),  if  &e  due  in  its 
origin  was  for  metage  to  be  performed  on  board, 
the  shipowners  must  bear  it ;  but,  if  the  metage 
was  to  be  done  ashore,  then  the  chaige  i^ould 
fall  on  the  consignees,  who  would  in  that  case 
be  liable  to  repay  to  the  shipowners  the  amount 
disbursed  for  the  same.  Woodham  y.  PHemm, 
25  L.  T.  26. 

Payment  of  Harbour  Dues  mora  than  onee  a 

Year.]— The  32  Geo.  3,  c.  Ixxiv.  s.  14,  which  ex- 
empted coasting  vessels  from  payment  of  duty  to 
Ramsgate  harbour  of  tener  than  once  in  a  year, 
included  coasting  vessels  carrying  only  ooaL 
Shepherd  v.  Moore,  1  H.  &  N.  125  ;  25  L.  J.,  Ex^ 
264  ;  2  Jur.,  N,  8.  617— Ex.  Ch.  And  see  2  m* 
&  Bl.  382  ;  22  L.  J.,  Q.  B.  377  ;  17  Jur.  1179. 


3.  Docks. 
a.  Beparation  and  Beflrolation. 

Bight  to  Xoor.l— The  63rd  section  of  the  Har- 
bour, Docks  and  Piers  Clauses  Act  (10  &  11 
Vict.  c.  27),  which  imposes  a  penalty  upon  the 
master  of  any  vessel  who  shall,  without  peimia- 
sion  of  the  harbour-master,  moor  the  same  in  the 
entrance  (or  within  the  prescribed  limits}  of  any 
dock  or  harbour,  and  who  shall  not  remove  the 
same  upon  notice,  overrides  and  extinguishes  all 
local  and  private  rights  of  property  therein. 
Gardner  v.  Whitford,  4  C.  B.,  N.  S.  665. 

The  assertion  of  such  local  or  private  rights 
does  not  exclude  the  jurisdiction  (j  the  justices 
under  the  act.    Ih, 

Haintonance  and  Bopair.] — ^A  dock  company 
was  required  to  make  and  maintain  a  new  <man- 
nel,  with  equal  depth  and  breadth  at  the  bottom, 
and  with  equal  inclination  of  the  sides  to  the 
former  channel : — Held,  that  a  duty  was  cast 
upon  the  company  to  repair  generally  the  banks 
of  the  new  course.  Beg,  v.  Bristol  Bock  fbai- 
pany,  1  G.  &  D.  286  ;  2  Q.  B.  64 ;  2  Railw.  Cas. 
599. 

A  dock  company  was  authorized  by  its  special 
act  to  make  and  maintain  a  dock  and  works 
connected  therewith  according  to  the  leyels  de- 
fined in  plans  and  sections  deposited  with  the 
clerk  of  the  peace.  The  dock  communicated 
with  the  Thames  by  an  artificial  channel,  throng 
which  the  water  was  admitted.  The  sections 
shewed  the  retaining  bank  of  the  docJc  and 
channel  at  a  uniform  height  of  four  feet  abore 
Trinity  high-water  mark.  The  lerel  of  the  sor* 
rounding  country  was  some  feet  below  Trinity 
high-water  mark,  the  river  being  kept  from 
overflowing  by  means  of  a  river  wall  4  feet  8 
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inches  aboye  Trinity  high-water  mark.  The 
company  allowed  its  retaining  bank  to  be  at  one 
point  several  inches  below  the  level  of  4  feet. 
In  November,  1875,  an  extraordinary  high  tide 
took  place,  and  the  river  rose  to  4  feet  5  inches 
above  Trinity  high-watermark,  in  consequence 
of  which  the  water  in  the  dock  overflowed  the 
bank  and  damaged  the  property  of  a  neighbour- 
ing landowner.  The  tiae  had  never  been  known 
to  rise  so  high  before,  but  in  March,  1874,  it  had 
risen  to  4  feet  above  Trinity  high-water  mark. 
On  that  occasion  there  was  a  small  overflow 
from  the  dock,  but  no  damage  was  done  to  the 
neighbouring  landowner.  Previously  to  that 
the  tide  had  never  risen  above  3  feet  4  indies, 
and  the  water  had  never  overflowed  from  the 
dock  : — ^Held,  first,  that  the  company  was  bound 
to  keep  its  bfmk  up  to  the  level  of  4  feet  above 
Trinity  high-water  mark,  and  was  liable  to  the 
plaintiff  for  breach  of  its  statutoiy  duty  in  not 
doing  so.  NUrO'Phospliate  and  Odam^$  Chemical 
Manure  Cam^ny  v.  London  and  St.  Katharine 
Dock  Company,  9  Ch.  D.  603  ;  39  L.  T.  433  ;  27 
W.  R.  267—0.  A. 

Held,  secondly,  that,  independently  of  the 
act,  the  dock  company  was  bound  as  a  riparian 
owner  to  keep  the  bank  up  to  the  level  of  4  feet 
2  inches,  the  neight  of  the  rest  of  the  river  wall, 
and  that  the  company  was  liable  to  the  plaintiff 
for  negligence  in  not  so  doing.    lb. 

Held,  thirdly,  that  the  extraordinary  high  tide 
of  November,  1875,  although  an  act  of  God,  did 
not  excuse  the  dock  company  from  its  liability  ; 
but  that  it  ought  to  have  an  opportunity  of 
shewing  that  the  damage  done  by  the  act  of 
God  and  the  damage  done  through  its  negligence 
ought  to  be  apportioned.    lb. 


Contraot  for.] — A  corporation  constituted 


for  the  purpose  of  carrying  on  a  particular  trade, 
entered  into  a  contract  for  cleansing  and  removing 
the  filth  and  dirt  accumulating  in  their  docks  and 
basins : — ^Held,  that  such  a  contract  ought  to  have 
been  under  the  corporation  seal,  as  it  was  not  a 
contract  of  a  mercantile  nature,  nor  was  it  with 
a  customer  of  the  company,  nor  was  it  of  a  cha- 
racter which  created  an  impossibility  that  it 
should  be  under  seal.  London  Doch  Company  v. 
Sinnott,  8  El.  &  Bl.  347 ;  27  L.  J.,  Q.  B.  129 ;  4 
Jut.,  N.  S.  70. 

Baifing  or  Destroying  Yessels.]— The  Mersey 
Dock  Acts  Oonsolidation  Act,  1858,  21  &  22 
Vict.  c.  xcii.,  empowers  the  defendants  to  raise, 
destroy,  &c.,  any  "wrecks  of  vessels  and  any 
vessels  that  shall  be  sunk  in  any  dock  within 
the  port  of  Liverpool,"  which  may  be  an  ob- 
struction to  the  navigation,  and,  in  case  the 
master  or  owner  of-  such  vessel  or  other  obstruc- 
tion shall  neglect  to  pay  the  charge  of  removing 
the  same  for  the  space  of  three  days  after  de- 
mand, to  sell  the  same,  and  out  of  the  proceeds 
retain  the  expense  incurred  in  raising,  destroy- 
ing, &c.,  "such  wrecks  or  other  obstructions," 
rendering  the  overplus  to  the  person  entitled  to 
the  same.  A  ship  came  into  collision  with 
another  vessel  and  was  sunk  in  the  Mersey, 
within  the  port  of  Liverpool,  having  on  board 
copper  ore  and  other  goods  belonging  to  the 
plaintiffs.  The  defendants  took  possession  of 
the  wreck,  which  obstructed  the  navigation,  and 
claimed  the  exclusive  right  of  dealing  with  ship 
and  cargo.  A  portion  of  the  cargo  (worth  about 
1,2002.)  was  raised  by  them  from  the  wreck,  at  a 


cost  of  2942. 14«.,  and  they  ultimately  blew  up 
and  destroyed  the  hull  of  the  vessel  and  the  rest 
of  the  cargo.  The  expense  incurred  by  them  in 
removing  the  obstruction  caused  by  ship  and 
cargo  was  about  4,500/. : — Held,  that  the  defen- 
dants were  not  entitled  to  detain  the  plaintifb* 
goods  to  indemnify  themselves  for  the  costs  in- 
curred in  the  destruction  of  the  ship,  of  which, 
the  plaintifb  were  not  the  owners.  Vivian  t, 
Mrrgey  Docht  and  Harbour  Board,  6  L.  B., 
C.  P.  19 ;  39  L,  J.,  0.  P.  3  ;  21  L.  T.  362. 


Expenses,  howBacoverable.] — ^A  Humber 


conservancy  act  enabled  commissioners,  when 
any  vessel  was  sunk  in  the  Humber  (on  neglect 
of  the  owners),  to  appoint  a  person  to  raise  or 
blow  up  the  same,  with  powers  to  recover  sum- 
marily the  expenses  from  such  owners.  A  vessel 
was  sunk  in  the  Humber,  and,  on  the  neglect  of 
the  two  owners  to  raise  her,  the  commissioners 
appointed  a  person  to  raise  or  blow  her  up. 
Whilst  the  works  were  in  progress,  one  of  the 
part  owners  died,  leaving  two  executors.  The 
attempts  to  raise  having  failed,  the  vessel  was 
blown  up,  and  proceedings  were  taken  against 
the  surviving  part  owner  and  the  two  executors  of 
the  deceased  part  owner,  to  recover  the  expenses 
incurred  in  endeavouring  to  raise  the  vessel,  and 
in  blowing  her  up  : — Held,  first,  that  it  was  for 
the  justices  to  decide  whether  or  not  these  ex- 
penses were  properly  incurred ;  and,  secondly, 
that  the  justices  had  no  power  to  include  the 
executors  in  such  order.  WiUon  v.  Carter,  7 
L.  T,  676  ;  11  W.  R.  337. 

Bye-Lawi,  Validity  of— Bisoharge  of  Cargo^ 
Employment  of  Lnmpori.] — ^By  10  &  11  Vict.  c. 
27,  s.  83,  the  undertakers  authorized  by  any 
special  act  to  construct  a  dock  may  from  time 
to  time  make  such  bye-laws  as  they  shall  think 
fit  for  (amongst  other  purposes)  rq^ulating  the 
shipping,  unshipping,  and  removing  of  all  goods 
withm  the  limits  of  the  dock,  and  for  regulating 
the  duties  and  conduct  of  all  persons,  as  well 
the  servants  of  the  undertakers  as  others,  em- 
ployed in  the  dodc.  A  dock  company,  who  were 
the  undertakers  under  a  special  act,  made  bye- 
laws  that  no  lumpers  should  be  allowed  to  work 
on  board  any  vessel  in  the  dock,  but  such  as  were 
authorized  by  the  company,  unless  penxission 
in  writing  had  been  previously  obtained  from 
the  superintendent  of  the  dock,  and  the  servants 
of  the  company  only  should  be  allowed  to  work 
within  the  dock  premises,  whether  on  ship, 
lighter,  or  shore : — Hdd,  that  the  bye-laws  were 
in  excess  of  the  powers  conferred  upon  the  dock 
company  by  s.  83,  and  were  therefore  invalid. 
J}ick  V.  Badart,  10  Q.  B.  D.  387  ;  6  Asp.  M.  0. 
49  ;  48  L.  T.  391  ;  47  J.  P.  422. 

b.  TollB  and  Dues. 

Liability  and  Amonnt/]— The  39  Geo.  3,  c. 
Ixix.,  s.  137,  gives  to  the  West  India  Dock  Oom- 
pany  certain  rates  and  duties  of  all  goods  im- 
ported from  the  West  Indies  which  shall  be^ 
landed  from  on  board  any  ship  entering  into  and 
using  the  docks  ;  which  rates  are  directed  to  be 
'*  accepted  for  the  use  of  the  docks,  and  the 
quays,  wharfs  and  cranes,  and  other  machines 
belonging  thereto,  and  the  land-waiter's  fees  on 
account  of  such  goods  after  being  unshipped, 
and  all  charges  and  expenses  of  wharfage,  land- 
ing, housing  and  weighing  such  goods,  and  of 
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Bach  cooperage  as  the  same  may  want  after  being 
unshipped,  and  all  rent  for  warehouse  room  for 
twelve  weeks,  and  all  charges  of  delivering  the 
same  from  the  said  warehouses/^  The  latter 
words  include  a  delivery  of  the  goods  into 
lighters  in  the  dock,  as  well  as  an  immediate  de- 
livery from  the  warehouses,  into  land  carriages 
placed  under  the  cranes  of  the  warehouses, 
although  for  the  purpose  of  such  delivery  into 
lighters  it  is  necessa^  to  put  the  goods  upon 
trucks  in  order  to  carry  them  across  the  quay, 
and  afterwards  crane  them  into  the  lighters. 
Harden  v.  Smith,  8  East,  16. 


West    India    Shipi— Storei— Neoetiaries.]— 

The  statute  giving  to  West  India  ships,  which 
have  dUscharged  their  homeward-bound  cargoes 
in  the  docks  of  the  West  India  Company,  "  the 
use  of  the  light  dock  for  a  time  not  exceeding 
six  months  from  the  time  of  unloading,  on  pay- 
ment of  the  tonnage  duty  of  6«.  8d.  payable  on 
the  entrance  of  such  ships  into  the  import  dock, 
does  not  entitle  the  owners  to  ship  stores  in- 
tended for  the  use  of  such  ships  as  part  of  their 
outfit,  over  the  wharb  of  the  light  dock,  without 
payment  of  wharfage  and  porterage,  as  in  case  of 
other  goods  shipped  by  way  of  merchandise  on 
the  outward-bound  voyage :  aliter,  as  to  neces- 
saries intended  for  the  present  use  of  such  ships 
while  lying  in  the  dock  during  the  time  allowed 
by  the  act.    Blackett  v.  Smithy  11  East,  553. 

Hull  Book — ^Port  of  Goole.] — Vessels  taking  in 
the  whole  or  a  part  of  their  cargo  in  the  port  of 
Goole.  and  proceeding  therewith  to  Hull,  are 
liable  to  pay  to  the  Hull  Dock  Company  the 
tonnage  duties  of  2d,  per  ton  under  42  Geo.  3., 
Ct  xci.  s.  44,  Hull  Dock  Company  v,  Priestley, 
IN.  &M.85;  4B.  &Ad.  178. 

Vessels  proceeding  to  Hull  from  a  place  above 
€Kx)le  (as  Leeds),  and  not  touching  at  Goole, 
but  merely  passing  the  entrances  into  the  port  of 
Goole,  are  not  liable  to  tonnage  duty.    lb. 

Goods  of  ^*  Similar  Nature,  Value,"  ftc.]  —  A 
company  was  empowered  by  an  act  to  charge  for 
the  landing  of  goods  in  their  dock,  the  several 
sums  mentioned  in  the  schedule  annexed,  and,  for 
articles  not  therein  particularized,  such  sums  as 
should  be  equal  to  the  sums  affixed  on  goods  **  of  a 
similar  nature,  package,  value  and  quality,"  in 
the  schedule.  All  the  charges  mentioned  in  the 
schedule  were  of  small  fixed  sums,  none  being  ad 
valorem  except  the  charge  for  sculptured  marble 
and  marble  slabs.  At  the  end  was  a  note, 
•'  Goods  not  included  in  the  foregoing  schedules 
to  be  charged  in  proportion  to  the  rates  themn 
specified,  according  to  size  and  weight :  " — Held, 
that  the  company  was  not  entitled  to  make  an 
ad  valorem  charge  for  the  landing  of  goods  not 
enumerated,  or  at  all  approaching,  in  '*  nature, 
value  and  quality,"  to  any  of  those  enumerated 
in  the  schedule.  Southampton  Dock  Company  v. 
Hill,  14  C.  B.,  N.  S.  243  ;  8  L.  T.  280  ;  11  W.  R. 
646.  Affirmed,  16  C.  B.,  N.  S.  667  ;  10  L.  T.  462  ; 
12  W.  R.  800— Ex.  Ch. 

"  Hear  the  Eiver  Tyne."] — By  a  local  act,  a 
toll  or  tax  of  ^d,  per  chaldron  was  imposed  upon 
the  owners  or  lessees  of  "  any  collieries  or  coal 
mines  near  the  river  Tyne,"  for  every  chaldron  of 
coals  sold  or  delivered  by  them  to  be  exported 
from  or  out  of  the  river,  and  which  shall  be  so 
(ported  ;  such  toll  to  be  collected  or  received  at 


the  offices  or  places  respectively  where  the  con- 
tracts for  the  sale  or  delivery  of  such  coals  are 
usually  made,  in  aid  of  the  Tyne  Keelmen^s 
Charitable  Fund.  Since  the  formation  of  rail- 
ways and  docks,  the  services  of  the  keelmen  in 
the  shipment  of  coals  on  the  Tyne  have  become 
unnecessary,  the  coals  being  brought  down  to  the 
wharfs  or  quays  by  railways,  and  shipped  direct : 
— Held,  that  coals  shipped  on  the  Tyne  from  col- 
lieries "  near  "  to  the  river  were  still  liable  to  the 
payment ;  and  that  a  colliery  situate  ten  miles 
from  the  Tyne  is  "  near  the  river  Tyne,"  within 
the  meaning  of  the  act.  2^yne  Keelmen  v.  Dari^ 
son,  16  C.  B.,  N.  8.  612. 

Held,  also,  that  coals  brought  for  shipment  to 
the  Tyne  by  a  public  railway,  from  collieries 
which  before  the  formation  of  the  railway  had 
always  shipped  their  coals  on  the  river  Wear,  to 
which  they  had  been  conveyed  by  private  tram> 
ways  from  the  collieries,  were  equally  liable  to 
the  keelmen's  dues.  Tyne  Keelmen  v.  Elliott,  16 
C.  B.,  N.  S.  612. 

Lien  on  Goods  in  Name  of  Broker  for  Chargee.] 
— The  Commercial  Dock  Company  was  created 
by  a  statute,  and  empowered  to  distrain  and 
sell  ships  for  non-payment  of  rates  and  charges 
due  for  dockage  of  ships,  receivingj  ware- 
housing and  storing  goods,  and  if  any  owner, 
consignor  or  consignee  of  any  goods  or  merchan- 
dize neglects  or  refuses  to  pay  rates  or  charges, 
the  company  may  detain  the  goods  until  paid, 
and,  if  removed  before  payment,  may  disteain 
any  goods  of  the  owner,  consignor  or  consignee, 
and  detain  and  sell  the  same,  or  may  prosecute 
actions  for  those  duties.  The  10  &  11  Vict  a  27, 
(Harbours,  Docks  and  Piers  Clauses  Act,  1847,) 
s.  45,  contains  similar  provisions,  which  were  by 
a  subsequent  private  act  extended  to  the  dock 
company.  D.  having  purchased  from  the  owners 
some  timber  stored  at  the  Commercial  Docks,  and 
which  was  entered  in  the  books  of  the  company 
in  the  name  of  a  broker,  the  company  refused  to 
transfer  the  timber  into  D.^s  name,  on  the  ground 
that  the  broker  was  indebted  to  them  for  rent  and 
charges  in  respect  of  other  goods  standing  in  his 
name  in  the  books  of  the  company,  although  D. 
tendered  to  them  the  specific  rent  and  chaiges 
due  in  respect  of  the  goods  purchased  by  him : — 
Held,  first,  that  the  statutes  conferred  on  the 
company  no  right  to  do  so.  Dresser  v.  Bosau- 
qvet,  4  B.  &  S.  460  ;  32  L.  J.,  Q.  B.  374  ;  9 
Jur.,  N.  S.  458  ;  11  W.  R.  840— Ex.  Ch. 

Held,  secondly,  that  the  company  could  not 
rely  on  any  general  lien  to  that  extent  by  tiic 
common  law,  supposing  that  such  existed,  as  the 
statutes  must  Ix:  taken  to  displace  such  rights 
Ih, 

Extent  of  Powers  of  Diitreis  for  Non-Payment 
of  Bates.] — ^A  dock  company,  by  their  act  of  in- 
corporation,*',was  cmpowei-ed  to  receive  for  all 
goods  deposited  on  their  premises  rates  not  ex- 
ceeding those  usuallv  paid  in  the  {>ort  of  London 
for  wharfage  of  such  goods,  and  in  case  default 
was  made  in  payment  of  the  rates,  the  collectors 
or  the  company  were  to  retain  and  sell  the  goods 
or  any  part  of  such  goods,  and  out  of  the  moneys 
thence  arising  to  retain  and  pay  the  rates  payable 
in  respect  of  such  goods,  returning  the  overplus 
to  the  party  entitled ;  and  in  case  such  goods 
shall  be  removed  before  the  rates  shall  be  paid, 
it  shall  be  lawful  for  the  company  to  take  and 
distrain  or  sell  any  goods  of  the  owner  thereof  in 
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7  H.  &  N.  329  ;  30  L.  J.,  Ex.  329  ;  8  Jur.,  N.  S. 
486  ;  5  L.  T.  112— Ex.  Ch. 

The  owner  of  a  cai^o  which  was  damaged  by 
reason  of  the  ship's  stranding  on  a  mad  bank 
negligently  left  at  the  entrance  of  a  harbour 
vested  in  the  Mersey  board  by  statute,  sued  the 
board  for  damage.  The  defence  was,  that  the 
board  acted  under  a  statute  ;  that  they  deriyed 
no  personal  benefit  from  the  management  of  the 
docks  ;  that  they  took  no  part  personally  in  the 
management,  but  merely  appointed  servants  and 
officers  in  discharge  of  their  public  duty;  and 
that  the  negligence  was  not  theirs,  but  was  solely 
that  of  one  of  their  servants : — Held,  that  the 
case  of /public  statutory  trustees,  if  not  servants 
of  the  crown,  did  not  differ  from  that  of  absolute 
owners  levying  tolls  for  their  own  benefit,  and 
that  the  board  was  liable.  Mersey  Dock  Trus- 
tees V.  Gihhs,  11  H.  L.  Cas.  686 ;  35  L.  J.,  Ex. 
225 ;  12  Jut.,  N.  S.  571 ;  14  L.  T.  677 ;  14  W,  R.  872. 


manner  before  mentioned.  Certain  rates  pay- 
able in  respect  of  goods  belonging  to  A. 
which  had  previously  been  removed  from  the 
premises  of  the  company  being  unpaid,  the 
company  claimed  to  distrun  other  goods  of  A. 
then  on  the  premises  until  payment  of  the 
rates  due  in  respect  of  both  these  sets  of  goods. 
A.  had  applied  to  have  the  goods  then  on  the 
premises  delivered  up  to  him,  and  was  informed 
by  the  company  that  no  more  goods  would  be 
delivered  to  his  order  until  his  debt  was  paid  or 
reduced : — Held,  that  the  statute  enabled  the 
company  to  distrain  and  sell  any  goods  in  their 
possession  for  the  recovery  of  rates  payable  in 
respect  of  other  goods  of  the  same  owner.  Green 
v.  St.  Katharine  Dock  Company ^  19  L.  J.,  Q.  B. 
53;  13  Jur.  1116. 

Held  also,  that  the  above  facts  amounted  to  a 
distraining  and  detaining.    lb. 

Action  to  recoYor  Bates  paid  under  Inyalid 
Jtegnlations.J — By  several  acts  of  parliament,  all 
vessels  entering  into  or  leaving  the  Mersey  docks 
were  liable,  according  to  the  tonnage  burden,  and 
were  compelled  to  pay  certain  fixed  dues.  By 
tlie  Merchant  Shipping  Act,  1854,  s.  26,  when- 
ever the  tonna^  of  any  ship  has  been  ascer- 
tained and  registered  in  accordance  with  the 
provisions  of  that  act,  the  same  shall  thence- 
forth be  deemed  to  be  the  tonnage  of  such 
ship,  and  be  repeated  in  every  subsequent  re- 
gistry, unless  any  alteration  is  made  in  the  form 
or  capacity  of  such  ship,  or  unless  it  is  dis- 
covered that  the  tonnage  of  such  ship  has  been 
erroneously  computed ;  and  in  either  of  such 
cases  such  ship  shall  be  re-measured,  and  the 
tonnage  determined  and  registered  according  to 
the  rules  in  that  act  contained.  By  s.  27,  re- 
measurements  may  be  made  upon  desire  of  the 
shipowner.  By  s.  29,  the  commissioners  of 
customs  are  empowered  to  make  certain  modi- 
fications and  alterations  in  the  tonnage  rules 
prescribed  by  that  act.  Under  that  section  the 
commissioners  of  customs  in  1860  made  regula- 
tions, which  had  the  effect  of  increasing  the  re- 
gistered tonnage  of  the  plaintiff's  ships.  In  1865, 
these  regulations  were,  by  a  decision  of  a  court  of 
law,  declared  to  be  contrary  to  the  act  of  par- 
liament, and  invalid.  An  action  was  brought  to 
recover  the  excess  of  rates  paid  in  accoixlance 
with  these  invalid  regulations,  .over  the  amount 
which  would  have  been  dae  under  the  Mercliant 
Shipping  Act : — Held,  that  the  action  was  not 
maintainable.  Moss  v.  Mersey  Docks  and  Har- 
bour Board,  26  L.  T.  425  ;  20  W.  R.  700. 

o.  Liability  of  Dock  Oompanies. 

For  Acts  of  Seryante.] — The  London  Dock 
Company  is  liable  for  the  negligence  of  their 
servants  in  unloading  goods,  although  the  com- 
pany derives  no  profit  Horn,  their  labour.  Gibson 
▼•  ItigliSy  4  Camp.  72. 

For  Injuries  to  Veseels.]— Trustees  incorpo- 
rated for  the  purpose  of  constructing  a  dock,  and 
who  receive  rates  and  have  funds  which  they 
are  bound  to  apply  in  maintaining  and  cleansing 
the  dock,  so  that  it  may  be  in  a  fit  state  for 
vessels  to  enter,  are  liable  for  injury  to  a  vessel 
caused  by  an  accumulation  of  mud  in  the  dock, 
of  which  by  their  servants  they  had  the  means 
of  knowing,  and  were  negligently  ignorant. 
Mersey  Doclis  and  Harbour  Board  v.  Penhallow^ 


Opening  Book  before  Channel  Clear.]— 

In  an  action  by  owners  of  a  ship  against  the 
proprietors  of  a  dock  and  tidal  basin,  made  under 
the  powers  of  an  act,  and  for  the  use  of  which 
they  were  entitled  to  receive  tolls,  it  appeared 
that  the  dock  and  basin  were  opened  for  public 
use  on  the  3rd  of  March,  1859.  The  basin  opened 
into  a  river  between  two  piers,  distant  120  feet 
apart.  In  constructing  the  basin  a  bank  was  put 
across  it  for  keeping  out  the  water  during  the 
excavation.  When  the  excavation  was  completed, 
the  operation  of  cutting  through  the  bank  was 
commenced ;  and  at  the  time  of  the  accident  to 
the  ship,  a  channel  seventy  feet  wide  had  been 
cleared  through  the  bank  opposite  the  middle  of 
the  space  between  the  piers  at  the  entrance  of 
the  basin.  At  the  time  when  thcAdock  was 
opened,  the  seventy  feet  channel  had  been  ex- 
cavated at  about  three  feet  six  inches  above  the 
bottom  of  the  rest  of  the  basin,  and  the  dredging 
of  the  channel  was  continued  from  that  time 
until  the  plaintiff's  ship  went  out.  The  ship, 
which  was  of  674  tons  burthen,  entered  the  dock 
on  the  9th  of  March,  and,  having  received  a 
cargo,  went  out  on  the  19th  of  March,  under  the 
charge  of  a  river  pilot,  and,  whilst  proceeding 
through  the  basin,  grounded  on  the  bank.  The 
channel  was  not  marked  by  buoys  or  otherwise. 
The  pilot,  who  had  taken  a  larger  ship  out  on 
the  8th  March,  knew  the  state  of  the  oasin  : — 
Held,  first,  that  it  was  the  duty  of  the  proprietors 
of  the  dock  to  take  reasonable  care  to  make 
their  dock  and  basin  safe  for  navigation  before 
they  opened  them  to  the  public ;  and  there* 
fore  they  were  liable  for  negligence  in  opening 
them  before  the  channel  had  been  well  cleared. 
niompsan  v.  Korth  Eastern  Railway  Company, 
2  B.  &  S.  106  ;  31  L.  J.,  Q.  B.  194  ;  8  Jur.,  N.  S. 
991 ;  6  L.  T.  127  ;  10  W.  R.  404— Ex.  Ch. 


»  Knowledge  of  Pilot. ]--Held,  secondly, 

that  assuming  the  knowledge  of  the  state  of  the 
basin  by  the  pilot  to  be  the  knowledge  of  the 
owners  of  the  ship,  it  was  no  excuse  for  the  dock 
proprietors,  inasmuch  as  they  contended  that 
the  state  of  the  basin  was  not  such  as  to  make 
it  imprudent  to  take  the  vessel  out ;  and  the  jury 
had  negatived  mismanagement  on  the  part  of 
those  who  had  charge  of  the  vessel.    lb. 

Knowledge  of  Danger— Evidence  of  Keg- 

ligence.] — By  a  local  act  for  better  preserving 
a  harbour,  trustees  were  appointed  to  carry  the 


Channell,  B.,  and  Pigott,  6.,  that  the  finding  of 
the  jury  was  not  eofficient  to  enable  them  to 
come  to  a  conclnsion,  and  that  there  most  be  a 
new  trial.  Wilson  y.  Newport  Dock  Company, 
1  L.  R.,  Ex.  177  ;  35  L.  J.,  Ex.  97 ;  12  Jur., 
N.  S.  233  ;  14  L.  T.  230 ;  14  W.  R.  558  ;  4  H.  & 
C.  232. 
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act  into  execation.  Thej  might  elect  a  harbonr- 
master,  who  might  direct  any  person,  having  the 
command  of  any  vessel  entering  into  or  being 
within  the  harbour,  to  anchor  and  place  the  same 
in  sach  situation  within  the  harbour  as  he  should 
direct.  After  the  passing  of  the  act  some  coals 
were  shot  into  a  berth  in  the  harbour,  which 
rendered  it  dangerous.  The  trustees  at  a  board 
meeting  having  had  notice  of  the  state  of  the 
berth,  gave  directions  to  their  clerk  to  have  the 
coals  removed,  and  the  coals  were  accordingly 
partly,  but  not  sufficiently,  removed  at  their 
expense.  After  this  the  harbour-masteri  with- 
out the  knowledge  of  the  trustees,  directed  the 
plaintiff  to  place  his  vessel  in  the  berth.  He 
did  so,  and  the  vessel  while  lying  there  sustained 
damage  in  consequence  of  the  berth  being  un- 
safe. The  harbour-master  knew  that  the  berth 
had  been  unsafe  and  what  had  been  done  to  it, 
but  neither  he  nor  the  trustees  knew  that  the 
berth  continued  unsafe  when  he  directed  the 
plaintiff  to  place  his  vessel  in  it : — Held,  that 
there  was  no  evidence  to  warrant  a  verdict  against 
the  trustees.  Metealfe  v.  HethcTington,  5  H.  & 
N.  719  ;  8  W.  R.  475— Ex.  Ch. 


-Warranty  of  Depth  of  Channel.]— The  trustees 
of  a  dock,  being  about  to  open  a  new  one  under 
the  authority  of  parliament,  issued  a  notice 
addressed  to  shipowners,  merchants,  and  others, 
describing  the  accommodation  which  their  new 
dock  would  afford  to  shipping,  and  containing 
a  statement  that  'Hhe  depth  of  water  on  the 
dock  sill  was  twenty-six  and  twenty-three  feet 
at  the  highest  spring  tides,  and  fifteen  feet  at  the 
lowest  neaps  : " — Held,  that  this  amounted  to  a 
warranty  that  there  was  an  available  depth  of 
water  in  #ie  entrance  channel  approximating 
that  mentioned  in  the  notice ;  and  that  the  trus- 
tees were  responsible  to  the  owners  of  a  ship, 
who,  trusting  to  the  representation  contained  in 
the  notice,  entered  the  dock  to  load,  and  were 
delayed  and  put  to  expense  in  consequence  of 
the  insufficiency  of  water  in  the  channel  to  en- 
able her  to  complete  her  loading  in  the  dock. 
Williams  v.  Swansea  Harbour  Trustees.  14  C.  B., 
N.  S.  845. 

State  of  Dock— Admittance— Eemotenaii  of 
Damage.] — In  an  action  for  a  breach  of  contract, 
in  not  admitting  the  plain tiff*s  ship  into  the 
defendants*  dock,  whereby  she  grounded  when 
the  tide  ebbed,  and  was  damaged,  it  appeared 
that  the  ship  left  in  ballast  a  dry  dock,  where 
she  had  been  repaired,  and,  in  charge  of  a  pilot, 
was  towed  by  a  steam-tug  to  the  dock,  where 
she  arrived  about  high  water.  In  consequence 
of  the  chain  of  the  dock  gate  being  broken,  she 
could  not  be  admitted.  The  captain  was  un- 
acquainted with  the  navigation,  and,  considering 
that  the  ship  was  not  sumciently  ballasted  to  go 
to  sea,  directed  her  to  be  anchored  where  she  was. 
At  the  ebb  of  the  tide  she  grounded  and  was 
damaged.  There  was  conflicting  evidence  as  to 
the  state  of  the  weather.  The  jury  was  asked, 
first,  whether  there  was  a  place  of  safety  to  which 
the  ship  could  have  been  taken  before  the  tide 
ebbed?  and,  secondly,  whose  fault  was  it  that  she 
was  not  taken  there  ?  Upon  the  first  question 
they  returned  no  answer,  being  unable  to  agree, 
but  replied  to  the  second,  that  neither  the  captain 
nor  the  pilot  was  to  blame  : — Held,  per  Martin, 
6.,  that  the  damages  were  not  too  remote  to  be 

•overed  by  the  plaintiff.    Per  Pollock,  C.  B., 


7or  IignriM  to  Ooodi — Stowing  Winoi  and 
Spixiti  in  Docks.]— The  rate  table  of  a  dock 
company  contained  the  following  provisions  : 
"  Wines  and  spirits  (rum  and  British  spirits  ex- 
cepted) landed  in  the  docks  will  be  chaigeable 
with  the  following  rates :  .  .  .  .  The  company 
will  not  be  responsible  for  deficiencies  on  wines 
or  spirits  imported  in  casks  not  made  of  oak,  nor 
on  spirits  exceeding  20  per  cent,  overproof ;  bat 
is  answerable  for  deficiencies  in  quantity  oix 
those  contained  in  other  casks  housed  with  the 
company,  beyond  one  gallon  per  cask  for  each 
year  or  {Mut  of  a  year  Uie  goods  shall  remain  in 
their  custody,  provided  such  deficiencies  be 
claimed  of  the  company  within  six  months  after 
delivery,  and  shall  be  satisfactorily  established 
by  the  Customs'  gauge  on  landing  and  delivery, 

....  Rates  and  charges  on  rum When 

rum  is  imported  in  casks  made  of  proper  oak^ 
the  company  engages  to  be  responsible  for  de- 
ficiencies in  measure,  which  shall  exceed  one 
gallon  per  cask  for  each  year,"  &c. : — Held,  in  an 
action  for  loss  of  brandy  housed  with  the  com- 
pany, that,  under  the  above  provisions,  they 
would  not  be  liable  for  a  diminution  in  alcoholic 
strength,  though  exceeding  one  gallon  per  cask, 
the  deficiency  contemplate  being  a  deficiency 
in  actual  bulk ;  but  that  if  such  cUminution  was 
caused  by  their  negligence,  they  were  liable, 
apart  from  contract.  Lamare  v.  London  and 
St,  Katharine  Docks  Company^  39  L.  T.  830. 

Delay  to  Fersoni  ITsing  Swing  Bridge] — ^A 
dock  company  having  a  swing  bridge  on  a  public 
highway,  is  bound,  in  the  passing  of  vessels,  to 
use  all  reasonable  means  (both  as  to  the  number 
of  men  employed  and  number  of  ships  passed  at 
a  time)  to  prevent  unnecessary  delay;  and  if 
they  do  not  do  all  which  can  be  expected  of 
reasonable  men,  and  if  any  one  is  obstructed  in 
consequence,  such  obstruction  will  render  them 
liable  for  tiie  injury  sustained.  Wiggins  v.  Bod^ 
dingtonf  3  0.  &  P.  544. 

For  Iigurid  to  Visitors.] — ^A  dock  oompanj 
provided  gangways  from  the  shore  to  the  shipa 
lying  in  their  dock,  the  gangways  being  maae 
of  materials  belonging  to  the  company  and 
managed  by  their  servants.  The  plaintiff  went 
on  board  a  ship  in  the  dock  at  the  invitation 
of  one  of  the  ship*s  officers,  and,  while  he 
was  on  board,  the  servants  of  the  company^ 
for  the  purposes  of  the  business  of  the  dodL^ 
moved  the  gangway,  so  that  it  was,  and  to 
their  knowledge,  insecure.  The  plaintiff,  in 
ignorance  of  its  insecurity,  retumea  along  it  to 
the  shore,  the  gangway  gave  way,  and  he  was  in- 
jured:— Held,  that  there  was  a  duty  on  the 
company  towards  the  plaintiff  to  keep  the  gang- 
way reasonably  safe,  and  that  he  was  entitled  to 
recover  damages  from  them  for  the  injuries  he 
received.  Smith  v.  London  and  iS^.  Katharine 
Doeks  Company,  3  L.  R.,  G.  P.  326 ;  37  L.  J.^ 
C.  P.  217  ;  18  L.  T.  403  ;  16  W.  R.  728. 

See  also  Neoligekce. 
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Ii^ury  to  Adjoining  Landowner.] — A  dock 
company  was  anthorized  by  act  of  parliament 
to  constract  and  maintain  a  dock  and  works 
according  to  the  levels  defined  in  deposited 
plans.  The  sections  shewed  the  retaining  bank 
of  the  dock  and  channel  connected  with  the 
main  stream  at  a  uniform  height  of  foor  feet 
above  high-water  mark.  The  level  of  the  sur- 
rounding country  was  some  feet  below,  and  was 
protected  by  a  bank  four  feet  two  inches  above 
that  mark.  The  company  allowed  its  bank  to  be 
at  one  point  several  inches  below  the  authorized 
elevation.  An  unusually  high  tide  occurred,  and 
the  water  in  the  dock  rose  and  flooded  the  adja- 
cent country : — Held,  that  the  company  were 
liable  for  breach  of  their  statutory  duty  in  not 
keeping  up  the  wall  to  the  elevation  authorized 
in  their  plans  ;  that,  independently  of  the  statu- 
tory obligation,  there  was  a  common  law  duty 
incumbent  on  them  to  maintain  their  defences 
at  the  same  height  as  the  rest  of  the  river  wall, 
and  that  the  extraordinary  high  tide,  although 
an  act  of  God,  did  not  excuse  the  company. 
NitTO'PhMjphate  and  Odani's  Chemical  Manure 
Company  v.  London  and  St,  Katharine  Dock 
Contpany,  9  Ch.  D.  503  ;  39  L.  T.  433  ;  27  W.  R. 
267— C.  A. 

d.  Duties  of  Bookmasters  and  Others. 

Dockmasterfl — Discretion  of— How  Exercised.] 

— A  dockmaster  is  invested  with  a  discretion  to 
be  exercised  for  the  benefit  of  all  the  ships  in 
the  harbour,  and  the  master  of  a  vessel  is  there- 
fore bound  to  obe}'  the  dockmaster,  and  to  assist 
in  the  removal  of  his  ship,  even  though  if  the  in- 
terests of  the  ship  alone  might  be  considered  the 
removal  was  injudicious.  The  JSxcelHor,  2  L.  B., 
Adm.  268  ;  37  L.  J.,  Adm.  54  ;  19  L,  T.  87. 


Action  against.] — In  an  action  against  a 


harbour-master  for  loss  of  the  cargo  of  a  foreign 
merchant  vessel  through  her  heeling  over  upon 
taking  the  ground  in  the  harbour,  it  being 
admitted  that  the  master  brought  her  in,  in 
order  to  take  the  ground  ;  and  that  bein^  sharply 
built,  she  could  not  safely  do  so,  unless  there  was 
mud  of  sufiScient  depth  and  strength  to  support 
her ;  and  the  case  for  the  owner  of  the  vessel 
being  that  at  a  certain  spot  there  was  such  mud, 
but  that  she  took  the  ground  before  she  could 
get  there,  owing  to  there  not  being  sufficient 
depth  of  water  for  a  vessel  of  her  draught : — 
Held,  that  the  question  of  negligence  on  the  part 
of  the  harbour-master  would  depend  upon  the 
knowledge  or  information  he  had  of  the  build 
and  draught"  of  the  vessel ;  and  that  in  the 
absence  of  knowledge  on  his  part,  it  was  the 
duty  of  the  captain  to  inform  him  ;  and  that,  as 
it  was  materially  misrepresented  to  him  by  the 
captain,  he  was  not  responsible  for  the  result. 
Lloyd  V.  Iron,  4  F.  &  F.  1011. 

Duty  of  Master  of  Ship — ^Damage— Liability.] 

— ^When  a  ship  is  moored  in  dock,  it  is  generally 
the  duty  of  her  master  to  keep  on  boaid  a  suffi- 
cient crew  to  protect  the  vessel  against  oidinary 
risks.  A  ship  after  having  been  moored  in  a  dock, 
was  subsequently,  by  oider  of  the  dockmaster, 
removed  to  another  part  from  which,  by  the 
negligence  of  her  master  and  his  disobedience  of 
the  dockmaster*s  orders,  she  broke  loose  and 
damaged  the  docks : — Held,  that  the  ship  was 
liable  for  the  damage.    The  EsoceUior,  mpra. 


XXIII.    JURISDICTION,  PRACTICE,  AND 

PROCEDURE. 

1,  Jurisdiction, 

a.  Admiralty  DiYision  of  High  Court. 
h.  County  Courts,  1724. 

c.  Other  Courts,  1729. 

2.  Practice  and  Procedure. 

a.  Practitioners,  1781* 

h.  Writ  and  Appearance,  1732. 

e.  Bail,  Arrest,  Sale,  and  Possession,  1785* 

d.  Pnx^edings  in  Actions,  1744. 

e.  ParticuUun,  1749. 
/.  Discovery,  1760. 
g.  Assessors,  1752. 

h.  Reference  to  R^istrar,  1752. 
V.  Decrees  and  Orders,  1754. 
j.  Motions,  1755. 
k.  Costs,  1755. 
I.  Execution,  1760. 
m.  Appeal. 

L  To  Court  of  Appeal,  1760. 
it  To  Priry  CouncU,  1761. 
iii^  Fit>m  County  Court,  1763. 


1.  JUBISDIGTION. 

a.  Admiralty  Biviaion  of  Hiffh  Court. 

Oeneral  Maritime  Law.]— There  is  a  general 
maritime  law  administered  alike  by  Ez^lish 
and  foreign  courts,  having  admiralty  jurisdic^ 
tion,  distinct  from  the  municipal  laws  of  nationsc 
The  Patria,  3  L,  R.,  Adm.  436  ;  24  L.  T.  849. 

Generally,  the  Court  of  Admiralty  is  governed 
by  the  civil  law,  the  law  marine,  and  the  law  mer- 
chant.    The  Neptune f  3  B.agg.  136. 

Whether  the  court  has  or  has  not  jurisdiction, 
depends  upon  the  subject-matter.  Menetone  v. 
Oibbons,  3  T.  R.  267. 

It  has  cognisanoe  of  an  hypothecation-bond 
given  in  the  course  of  a  voyage,  though  executed 
on  land  and  under  seal.    lb. 

So  it  has  jurisdiction  over  the  question  of 
freight,  claimed  by  a  neutral  master  against  the 
captor,  who  has  taken  the  goods  as  a  prize« 
Smart  v.  Wolff,  3  T.  R.  323. 

So  it  has,  in  a  cause  of  possession,  jurisdiction 
to  take  a  ship  from  a  wrong-doer,  and  deliver  her 
over  to  a  person  claiming  as  the  right  owner. 
BlansUrd,  In  re,  2  B.  &  C.  244  ;  3  D.  &  R.  177. 

Xatters  within  Goimtiei.]— The  Admiralty 
had  no  jurisdiction  in  cases  of  contracts  and 
matters  done  within  the  bodies  of  counties,  either 
by  land  or  by  water.  Rosm  v.  Walker,  2  Wils.  264. 

Nor  for  running  foul  of  and  breaking  a  vessel 
in  the  river  Thames,  and  in  the  body  of  the 
county  of  Kent.  Velth4Men  v.  Ormsley,  3  T.  R. 
316. 

On  High  Seas  and  Foreign  Bivers.]  — The 
Admiralty  jurisdiction  of  England  extends  over 
British  ships,  not  only  when  they  are  sailing  on 
the  high  seas,  but.  also  when  they  are  in  the 
rivers  of  a  foreign  territory,  at  a  place  below 
bridges,  where  the  tide  ebbs  and  flows,  and  where 
great  ships  go.  Beg.  v.  Anderson,  1  L.  R.,  C.  C. 
161 ;  38  L.  J.,  M.  C.  12  ;  19  L.  T.  400  ;  17  W.R. 
208  ;  11  Cox,  C.  C.  198. 

And  see  also  Ckiminal  Law  (^Jurisdiction). 

In  Gases  when  Damage  done  by  Vegligenoe 
though  no  Collision.]— If  through  the  negligence 
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or  miscondact  of  thoee  on  board  a  vessel  another 
vessel  receives  or  does  damage,  the  owners  of 
the  wrong-doing  vessel  would  be  liable  in  the 
Court  of  Admiralty  for  the  damage,  even 
though  there  was  no  collision  between  the 
two  vessels.  The  iTidu^try,  3  L.  R.,  Adm.  303  ; 
40  L.  J.,  Adm.  26 ;  24  L.  T.  446  j  19  W.  E.  728. 
The  Blue  Bell,  coming  up  the  channel  to 
Hartlepool  on  a  dark  morning,  was  compelled 
suddenly  to  port  her  helm  by  reason  of  the 
Industry  being  discovered  across  the  fairway  of 
the  channel  without  any  light  exhibited ;  in  con- 
sequence of  this  manoeuvre  the  Blue  Bell  took 
the  g^und,  and  though  her  anchor  was  let  go, 
dragged  it  and  drove  against  the  town  wall  of 
Hartlepool,  suffering  damage  : — Held,  that  the 
court  had  jurisdiction  to  entertain  the  suit,  and 
that  a  good  ground  of  action  was  disclosed.    lb. 

Two  Proeeedings  for  Same  Matter— Estoppel.] 
— To  an  action  for  an  injury  to  a  vessel  by  a  col- 
lision in  the  Thames,  the  defendant  pleaded  that 
the  merits  in  respect  of  the  demand  by  the  action 
sought  to  be  enforced,  had  been  tried  and  de- 
termined, and  proceedings,  to  which  the  plaintiff 
and  the  defendant  were  parties,  had  been  had  in 
the  Admiralty  Court,  and  that  the  merits  upon 
which  the  plaintiff  sought  to  recover  were  thereby 
tried,  and,  after  due  proceedings  had  and  taken 
in  that  court,  and  in  due  form  of  law,  determined 
by  that  court  in  favour  of  the  defendant,  and  it 
was  held  and  adjudged  by  the  court  that  the 
collision  occurred  through  the  negligence  of  the 

Slaintiff  and  not  through  the  negligence  of  the 
efendant : — Held,  that  the  plea  was  no  answer, 
inasmuch  as  it  did  not  shew  upon  the  face  of  it 
that  the  Admiralty  court  had  jurisdiction  over 
the  matter.  Harris  v.  WillU,  15  C.  B.  710  ;  24 
L.  J.,  C.  P.  93. 

A.  brought  an  action  for  freight.  After  action, 
the  assignees  of  the  freight,  to  whom  it  had  been 
assigned  on  a  bottomry  bond  for  necessary  repairs 
while  the  ship  was  in  a  foreign  port,  commenced 
proceedings  against  the  defendant  in  the  Admi- 
ralty court.  That  court  issued  a  monition  to  the 
defendant  to  pay  the  freight  into  court.  He  did 
so,  and  then  pleaded  to  the  action  the  proceedings 
in  the  Admiralty  court  and  the  payment  of  the 
freight  into  court : — Held,  that  the  plea  was  a 
good  answer.  Place  v.  Potts,  6  H.  L.  Cas.  383  j 
24  L.  J.,  Ex.  225. 

A  suit  having  been  brought  in  rem,  in  which 
the  proceeds  of  the  res  are  insufficient  to  satisfy 
the  claim,  a  separate  suit  in  personam  may  be 
brought  to  recover  the  remainder.  The  Pet,  17 
W.  R.  899. 

A  claim  for  personal  injury  done  by  a  ship 
was  referred  to  arbitration,  with  a  condition 
reserving  the  claimant's  rights  and  remedies  in 
case  the  award  should  not  be  performed.  The 
arbitrator  awarded  a  sum  of  money  which  had 
not  been  paid : — Held,  that  the  claimant  had  not 
barred  himself  of  his  right  to  sue  in  the  Admi- 
ralty court.  TJie  Syljfh,  2  L.  R.,  Adm.  24 ;  37 
L.  J.,  Adm.  14  ;  17  L  T.  519. 

Salvage  services  had  been  rendered  to  a  vessel 
by  several  sets  of  salvors  off  Ramsgate.  The 
owners  of  the  vessel  summoned  a  meeting  of  the 
Commissioners  of  Salvage  for  the  Cinque  Ports, 
to  adjudicate  on  the  matter.  No  notice  of  the 
intended  meeting  was  given  to  any  of  the  salvors, 
and  it  was  proved  that  it  was  not  usual  to  give 
any  such  notice.  At  the  meeting  of  the  com- 
missioners one  set  of  salvors  was  unrepresented, 


but  it  was  proved  that  they  were  aware  of  the 
meeting,  and  were  at  hand.  The  commissioners 
made  an  award  upon  the  whole  matter.  The 
salvors  so  unrepresented  refused  to  accept  their 
share  of  the  money  awarded,  and  brongnt  their 
action  in  the  Admiralty  court : — Held,  that  the 
award  was  no  bar  to  the  action,  the  plaintiffs 
not  having  been  parties  to  the  first  decision. 
Tfie  Mise,  Swabey,  436. 

Torti.] — ^The  court  has  original  jurisdictioa 
over  torts  committed  on  the  high  seas,  and  there- 
fore over  a  collision  on  the  high  seas  where  the 
vessel  doing  the  damage  was  a  keel,  or  a  vessel 
without  masts,  usually  propelled  by  a  pole.  The 
Sarah,  Lush.  549. 

But  a  suit  to  recover  damages  for  a  tort  com- 
mitted in  a  foreign  country  will  not  lie,  if  no 
such  remedy  is  g^ven  by  the  English  law.  The 
Halley,  2  L.  R.,  P.  C.  193  ;  37  L.  J.,  Adm.  33  ; 
18  L.  T.  879  ;  16  W.  R.,  998. 

Action  in  rem  to  enforce  Judgment  of  Foreign 
Tribunal  of  Commerce.] — The  plaintiffs  brought 
an  action  and  obtained  judgment  in  the  tribunal 
of  commerce  at  Lisbon  against  the  captain  and 
owners  of  a  British  ship  for  damages  for  injury 
caused  by  a  collision  with  the  plaintiffs'  ship. 
The  Portuguese  courts  recc^nize  no  distinction 
between  actions  in  personam  and  actions  in  rem. 
The  defendants*  ship  having  come  into  a  British 
court  the  plaintiffs  commenced  an  action  in 
rem  against  the  ship,  claiming  to  enforce  the 
judgment  of  the  Portuguese  court  against  it, 
and  arrested  the  ship  : — Held,  that  the  action 
in  the  Portuguese  court  was  a  personal  action, 
and  that  the  writ  in  the  present  action  and 
all  proceedings  under  it  must  be  set  aside,  the 
court  having  no  jurisdiction  to  enforce  a  judg- 
ment in  a  personal  action  by  proceedings  in 
rem.  Tlie  City  of  Mecca,  6  Adm.  D,  106 ;  50 
L.  J.,  Adm.  53  ;  44  L.  T.  750— C.  A. 

Becognltion  of  Xaritime  Lien  by  Gonrts.] — 
All  civilized  nations  recognize  the  validity  of 
maritime  lien,  and  will  enforce  it  when  it  has 
been  declared  by  a  foreign  court ;  but  it  is  essen- 
tial that  it  should  appear  from  the  proceedings  of 
the  foreign  court  that  the  object  of  the  suit  was 
the  sale  of  the  ship,  and  not  a  personal  remedy 
against  the  captain  or  owners.  The  Bold  Bite- 
deugh  (7  Moo.  P.  C.  267)  considered.    Ih, 

In  Suits  for  Loss  of  Life.]— The  Court  of 
Admiralty  has  jurisdiction  over  claims  by  per- 
sonal representatives  of  persons  who  have  lost 
their  lives  by  damage  done  by  a  ship,  and  the 
fact  that  the  deceased  were  foreigners  does  not 
affect  this  jurisdiction.  The  Explorer,  3  L.  R., 
Adm.  289  ;  40  L.  J.,  Adm.  41 ;  23  L.  T.  604  ;  19 
W.  R.  166. 

Under  24  Vict.  c.  10,  s.  7,  which  enacts  that 
the  High  Court  of  Admiralty  "  shall  have  juris- 
diction over  any  claim  for  damage  done  by  any 
ship,"  the  Court  of  Admiralty  has  not  jurisdic- 
tion in  a  suit  instituted  by  the  relatives  of 
persons  drowned  by  the  sinking  of  a  ship  run 
down  by  another  ship.  Smith  v.  Brown,  6  L.  R., 
Q.  B.  729  ;  40  L.  J.,  Q.  B.  214  ;  24  L.  T.  808  ;  19 
W.  R.  1165. 

To  Award  against  Foreign  Ships— Damages 
for  Loss  of  Life.] — The  Admiralty  Court  has 
jurisdiction  in  rem  against  a  foreign  ship  in  re- 
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spect  of  n  claim  for  damages  for  loss  of  life 
caused  by  collision  with  a  British  ship.  The 
Franoonia  or  Jeffrey  v.  Owners  of  The  Fran- 
eonia,  2  Adm.  D.  1(53  ;  46  L.  J.,  Adm.  33  ;  36 
L.  T.  640  ;  25  W.  R,  796— C.  A, 

To  Arreit  Mail  Packet  belonging  to  Foreign 

State.] — A  packet  conveying  mails  and  carrying 
on  commerce  which  belongs  to  the  sovereign  of 
a  foreign  state  and  is  officered  by  officers  com- 
missioned by  him,  comes  within  the  category  of 
vessels  which  are  exempt  from  process  of  \&w. 
Tlie  Parlenient  Beige,  5  Adm.  D.  197  ;  42  L.  T. 
273 ;  28  W.  R.  642— C.  A.  Reversing  4  Adm. 
D.  129  ;  48  L.  J.,  Adm.  18  ;  40  L.  T.  222  ;  27 
W.  R.  692. 

The  immunity  of  a  public  ship  is  not  lost  by 
her  being  used  subordinately  and  partially  for 
trading  purposes.    Ih, 

To  Decree  Poeseeuon  of  Foreign  Veuels.] — A 

plaintiff  in  an  action  in  rem  claimed  to  be  the 
sole  owner  or  mortgagee  of  a  foreign  vessel 
against  which  the  suit  was  brought,  and  to  be 
entitled  to  have  possession  of  the  same  decreed 
to  him.  The  defendants  appeared  under  protest, 
and  delivered  a  petition  on  protest  alleging,  as 
the  fact  was,  that  the  plaintiff  and  defendants 
were  foreigners  resident  abroad,  and  praying  the 
court  to  pronounce  against  its  jurisdiction.  The 
consul  of  the  foreign  state  where  the  ship  was 
registered  was  desirous  that  the  court  should  { 
entertain  the  suit,  and  primft  facie  evidence  was 
given  at  the  hearing  that  by  a  decree  of  a  com- 
petent court  of  such  foreign  state  possession  of 
the  vessel  had  been  transferred  to  the  plaintiff  : 
— Held,  that  the  court  would  not  decline  to 
exercise  jurisdiction  in  the  suit.  Tlui  JSvangelU- 
tria,  46  L.  J.,  Adm.  1  ;  25  W.  R.  255. 

A  plaintiff,  a  foreigner,  purchased  of  the  de- 
fendant one-fourth  share  of  a  ship.  At  the  time 
of  the  purchase  she  was  a  British  ship,  but  the 
defendant,  a  foreigner,  subsequently  procured  a 
register  for  her  as  a  foreign  ship.  In  a  suit  by 
the  plaintiff  for  possession,  the  court,  upon  the 
foreign  consul  refusing  to  interfere,  declined  to 
entertain  the  suit,  which  was  dismissed,  with 
costs,  but  not  damages.  The  Agincourt^  2  Adm. 
1).  239  ;  47  L.  J.,  Adm.  37. 

VeceMariee.! — The  court  has  jurisdiction  to 
entertain  a  claim  against  a  foreign  ship  to 
recover  pa3rments  ma^e  to  enable  the  master  of 
the  ship  to  supply  her  with  necessaries  while 
lying  in  a  British  colonial  port.  The  Anna, 
1  Adm.  D.  253  ;  46  L.  J.,  Adm.  15  ;  34  L.  T. 
895 — C.  A.  And  see  further,  Owners  (Lia- 
hility  for  Keeessaries),  sujjra. 

Colliuon  between  British  and  Foreign  VeBBel, 
Law  Applicable  in  Case  of.] — In  an  action  in 
personam,  brought  by  the  owners  of  a  British 
vessel  against  the  owners  of'  a  Spanish  vessel  to 
recover  damages  caused  to  the  British  vessel  by 
collision  with  the  Spanish  vessel  on  the  high 
seas,  ^  the  defendants  pleaded  that  they  were 
Spanish  subjects,  and  that  if  there  was  any 
negligence  on  the  part  of  those  in  charge  of  the 
Spanish  vessel  it  was  negligence  for  which  the 
master  and  crew  alone,  and  not  the  defendants, 
were  liable  according  to  the  law  of  Spain  : — 
Held,  bad  on  demurrer.  'The  Leon,  6  Adm.  D. 
149  ;  50  L.  J.,  Adm.  59  ;  44  L.  T.  613  ;  29  W.  R. 
916. 


In  Friiee  of  War.]— The  Court  of  Admiralty 
has  no  original  jurisdiction  in  matters  of  booty 
of  war.  Its  jurisdiction  is  derived  solely  from 
3  &  4  Vict.  c.  65,  and  Orders  in  Council  issued  in 
pursuance  of  that  statute.  Banda  and  Kirwee 
Booty,  In  re,  4  L.  R.,  Adm.  436  ;  44  L.  J.,  Adm, 
41 ;  33  L.  T.  332. 

The  matter  of  the  Banda  and  Kirwce  booty 
had  been  by  order  in  council  referred  to  the 
court  to  determine  the  persons  entitled  to  share, 
and  in  what  proportions,  and  as  to  costs.  Certain 
moneys,  the  proceeds  of  the  booty,  had,  as  alleged, 
not  been  paid  to  the  parties  who  had  been  de- 
clared by  the  court  entitled  to  the  booty  : — Held, 
that  the  order  in  council  gave  the  court  no  power 
to  order  that  these  moneys  should  be  brought 
into  court  for  distribution,  and  that,  therefore, 
the  court  had  no  jurisdiction  to  make  such  an 
order.    Ih, 

Breach  of  Contracts.] — Semblc,  that  the  Court 
of  Admiralty  has  jurisdiction  to  proceed  in  rem 
against  a  ship  for  breach  of  contract,  within  the 
meaning  of  the  Admiralty  Court  Act,  1861  (24 
Vict.  c.  10),  8.  6,  although  that  breach  is  com- 
mitted by  one  of  the  part  owners  of  the  ship 
only  (the  master),  and  lor  which  the  other  part 
owners  would  not  be  responsible.  The  Emilien 
Marie,  44  L.  J.,  Adm.  9  ;  32  L.  T,  435, 


Under  Admiraltx  Court  Act,  1861,  e.  6.] 


— The  general  words  of  the  Admiralty  Court 
Act,  1861,  s.  6,  "  any  claim  .  .  .  ,  for  any  breach 
of  contract  on  the  part  of  the  owner,  &c.  of  the 
ship,"  have  relation  to  the  contract  in  the  bill  of 
lading.  Dapueto  v.  Wyllie,  The  Pieve  Superiore, 
5  L.  fi.,  P.  C.  482  ;  43  L.  J.,  Adm.  20 ;  30  L.  T, 
887  ;  22  W.  R.  777. 

A  ship  under  charter  to  proceed  to  certain 
ports  in  England,  for  orders  to  dischaige  at  a 
port  in  England  or  on  the  Continent,  entered 
Falmouth  with  her  cargo  for  orders,  and  was 
ordered  to  discharge  at  Bremen,  where  she  did 
discharge  her  cargo.  She  then  sailed  for  Cardiff, 
where  she  was  arrested  by  process  of  the  Ad- 
miralty Court : — Held,  that  inasmuch  as  the  cargo 
was  deliverable  at  a  port  in  England,  and  as  the 
ship  with  her  cargo  had  entered  such  a  port  for  or- 
ders, the  cargo  h^  been  "  carried  into  a  port  "  in 
England  within  the  meaning  of  the  above  section, 
lb. 

The  Admiralty  Court  Act,  1861,  s.  6,  does  not 
confer  a  maritime  lien.  It  only  gives  to  the 
Court  of  Admiralty  jurisdiction  to  entertain  a 
suit  either  in  personam  or  in  rem  by  arrest  of 
the  ship  whenever  it  comes  within  reach  of 
process.  The  arrest  cannot  avail  against  any 
valid  charge  on  the  ship,  nor  against  a  bonft  fide 
purchaser.    Ih, 

The  Admiralty  Courts  Act,  1861,  being  in- 
tended to  remedy  a  grievance,  by  amplifying 
the  jurisdiction  of  the  English  Court  of  Admi- 
ralty, ought  to  be  construed  liberally,  so  as  to 
afford  the  utmost  relief  which  the  fair  meaning 
of  its  language  will  allow.    Ih. 

A  ship  was  chartered  to  proceed  to  a  port 
abroad  and  there  take  in  cargo.  The  charterers 
instituted  a  suit  against  the  ship,  and  in  their 
petition  alleged  that  the  master  of  the  ship  im- 
properly refused  to  proceed  with  the  ship  to  the 
agreed  port  of  loading,  and  proceeded  with  her 
to  another  port  : — Held,  that  such  conduct  on 
the  part  of  the  master  did  not  constitute  a 
breach  of  duty  or  breach  of  contract  within  the 
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Admiralty  Court  Act,  1861,  s.  6,  and  that  the 
court  had  no  jurisdiction  to  entertain  any  claim 
for  damages  arising  therefrom.  77i/;  Dannehrog, 
4  L.  B.,  Adm.  386  ;  44  L.  J.,  Adm.  21  ;  31  L.  T. 
759  ;  23  W.  R.  419. 

Part  Owners— Bestraint— Bail  for  Safe  Be- 
tnm..] — The  court  has  jurisdiction  to  arrest  a 
vefisel  in  an  action  of  restraint  at  the  suit  of  a 
part  owner  holding  a  minority  of  shares,  not- 
withstanding that  the  vessel  is  about  to  proceed 
on  a  voyage  approved  of  by  a  majority  of  the 
part  owners,  and  is  being  employed  under  a 
charter  entered  into  by  the  ship^s  husband,  ap- 
pointed to  act  on  behalf  of  all  the  owners.  Tke 
Ihlca,  6  P.  D.  169  ;  29  W.  E.  123.  SeefuHher, 
sub  tit.  OWNEBS,  supra, 

ITpon  Arrest  of  Ship.] — Upon  the  arrest  of  a 
ship  within  the  High  CJourt  of  Admiralty's 
junadiction,  the  power  of  the  court  extends  to 
acts  done  on  the  high  seas,  and  to  places  within 
the  British  dominions  abroad.  Tlie  Peerless, 
18  Moore,  P.  C.  C.  484  ;  Lush.  103. 

Hot  a  Court  of  Equity.] — The  court,  although 
influenced  by  equitable  considerations,  is  not  a 
court  of  equity,  so  as  to  allow  matters,  foreign 
to  the  issue,  to  be  introduced  in  order  that  com- 
plete justice  may  be  done  between  the  parties  ; 
it  follows  rather  in  its  pleadings  and  practice  the 
courts  of  common  law.  T)ie  Don  Francisco^  Lush. 
468  ;  31  L.  J.,  Adm.  14  ;  6  L.  T.  460. 

Will  follow  Beoiaioiui  of  other  Courts.] — ^The 
Admiralty  Court,  being  a  court  of  law  and 
equity,  will  follow  the  decisions  of  the  courts  of 
law  and  equity  in  deciding  questions  under  the 
bankruptcy  law.  The  Heart  of  Oak,  21  L.  T. 
727. 

BeitrietioiL — Onni.  J — Where  the  ancient  juris- 
diction of  the  court  is  restricted  by  act  of  par- 
liament, the  burden  is  on  those  who  wish  to  avail 
themselves  of  the  restriction  to  give  full  proof 
of  the  circumstances  (e.  g.  the  distance  of  three 
miles  from  the  ^ore)  which  lay  the  ground  for 
the  restriction,  and  in  case  o£  doubt  the  court 
will  not  consider  its  jurisdiction  ousted.  The 
Argo,  Swabey,  112. 

Cinque  Ports.] — The  court  has  a  concurrent 
jurisdiction  within  the  boundaries  of  the  juris- 
diction of  the  Cinque  Ports ;  and  this  remains 
unaltered  by  17  &  18  Vict.  c.  104,  s.  460.  Maria 
Luisa,  Swabey,  67  ;  2  Jur.,  N.  S.  264. 

Staying  Common  Law  Aotioni.] — In  an  action 
for  loss  of  goods  shipped  on  board  a  vessel,  the 
court  refused  to  stay  proceedings  on  the  ground 
that  the  Court  of  Admiralty  had  made  an  order, 
in  a  suit  for  determining  the  liability  of  the 
shipowners,  declaring  that  they  were  entitled  to 
limited  liability,  and  ordering  that  all  actions 
or  suits  pending  in  other  courts  in  relation  to  the 
subject-matter  of  such  suits  should  be  stopped. 
Milhum  V.  Lojidon and Siruth-Western,  Railway 
Company,  6  L.  K.,  Ex.  4 ;  40  L.  J.,  Ex.  1  ;  23 
L.  T.  418  ;  19  W.  R.  105. 

Prohibition.]— The  Court  of  Admiralty,  al- 
though it  possesses  by  statute  in  certain  cases 
some  of  the  powers  of  a  superior  court,  is  an  in- 
ferior court,  to  which  prohibition  will  lie.  James 


V.  London  and  South-Western  Railway  Com- 
pany, 7  L.  E.,  Ex.  287 ;  41  L.  J.,  Ex.  186  ;  27 
L.  T.  382 ;  21  W.  R.  26— Ex.  Ch.  (Decided 
before  the  Judicature  Acts.) 

A  prohibition  would  go  to  the  court,  in  a  suit 
there  for  seamen*s  wages,  if  the  agreement  was 
special  or  under  seal.  Hmoe  v.  Napier^  4  Burr. 
1944. 

Courts  of  Admiralty  and  courts  of  prize  are  all 
liable  to  the  controlling  authority  which  the 
courts  of  Westminster  Hall  have  from  time  to 
time  exercised  for  the  purpose  of  preventing 
them  from  exceeding  the  jurisdiction  given  to 
them  ;  the  general  ground  of  prohibition  being 
an  excess  of  jurisdiction  when  they  assume  to 
act  in  matters  not  within  their  cognizance.  Grant 
V.  Gould,  2  H.  Bl.  69, 100. 

If  a  Court  of  Admiralty  proceeds  in  a  question 
where  it  has  no  jurisdiction,  the  court  will  grant 
a  prohibition  without  imposing  any  tenns.  Velt- 
liasen  v.  Ormsley,  3  T.  B.  316. 

After  an  action  for  freight  had  been  com- 
menced by  a  shipowner  against  a  charterer,  a 
monition  issued  from  the  Court  of  Admiralty, 
requiring  him  to  bring  the  freight  into  that 
court,  in  a  suit  there  by  the  holder  of  a  bottomry 
bond  on  the  ship.  The  charterer  pleaded  to  that 
suit,  paid  in  the  money,  and  the  cause  stood  for 
hearing.  The  court  revised  a  prohibition ;  though 
it  was  suggested  that  the  suit  in  the  Admiralty 
Court  was  brought  by  collusion  between  the 
holder  of  the  bottomry  bond  and  the  charter^, 
to  deprive  the  plaintiff  in  the  action  of  his 
freight.  Place,  In  re,  8  Ex.  704  ;  22  L.  J.,  Ex. 
241  ;  17  Jur.  328. 

Claim  for  Demurrage.]  —  See  XVI.  Demub- 

BAOE. 

Claim  against  Pilot  for  Vegligenee.]  —  &« 
XVII.  Pilots  Am)  Pilotage. 

To  Decide  as  to  Title.]— i&v  XI.  Sale  and 

MOBTaAOB. 

Suits  for  Limitation  of  LUMUty.]—iSto  XVI  n. 
Collision. 

Oeneral  Avorage  Lou.]— &«  XXI.  Average 

CONTBIBUTIOKS. 

Salvage.  ]— &>«  XIX.  Salvage  and  Towage. 
Bottomry.]— iS^e  XX.    Bottombt  and  Be- 

SPONDENTIA. 

b.  Coonty  Conrts. 

Bight  to  Costa  depends  on  Amount  Beeovered, 
not  on  Amonnt  Claimed.] — ^An  action  was  brought 
in  the  Queen's  Bench,  in  which  an  amount  less 
than  the  sum  of  300Z.  was  claimed  in  the  par- 
ticulars of  demand  for  damage  by  collision,  and 
a  further  sum  not  exceeding  300Z.  for  salvage 
services,  and  further  sums  for  depreciation  in 
value  of  ship  and  for  demurrage.  The  causes  o£ 
action  arose  within  the  district  of  a  county- 
court  having  admiralty  jurisdiction.  The  d^ 
fendant  paid  254Z.  12«.  10a.  into  court  in  respect 
of  the  claim  for  damage  by  collision,  which  the 
plaintiff  accepted  in  full  satis&ction,  and  entered 
a  nolle  prosequi  as  to  the  rest : — Held,  that  the 
superior  courts  of  common  law  at  Westminster 
were  superior  courts  within  s.  9,  and  that  the 
right  to  costs  depended  upcn  the  amonnt  re- 
covered and  not  tne  amount  in  the  particulars 
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of  demand,  and  that  the  pUintiffii  were  therefore 
not  entitled  to  coGts.  Uewitt  v.  Cory,  5  L.  R., 
Q.  B.  418  ;  39  L.  J.,  Q.  B.  279 ;  22  L.  T.  666  ;  18 
W.  R.  954. 

Held,  also,  that  no  suggestion  of  the  facts  ne- 
•cessaiy  to  shew  that  a  county  court  had  jurisdic- 
tion over  the  district  where  the  cause  of  action 
arose  was  required  to  be  entered  on  the  record. 
Ih. 

County  Courts  Aet,  SeotloiL  7, 1868 — ^Repeal.] 

. — Sect.  7  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  which  deprived  a  plaintiff  of 
and  also  rendered  him  liable  to  be  condemned  in 
costs,  where  in  an  action  brought  in  a  superior 
court,  which  might  by  that  act  be  tried  by  a 
county  court  having  admiralty  jurisdiction,  he 
did  not  recover  a  sum  exceeding  what  a  county 
court  had  by  that  act  jurisdiction  to  try  without 
agreement,  is  repealed  by  the  effect  of  Ord.  LV. 
of  the  Judicature  Act,  1875.  Tenant  v.  EllU.  6 
Q.  B.  D.  46  ;  50  L.  J.,  Q.  B.  143  ;  43  L.  T.  606  ; 
29  W.  R.  121. 

Colliiioni  with  Barges.]— The  31  k  32  Vict, 
c  71,  and  32  &  33  Vict,  c  51,  do  not  give  the 
county  court,  which  has  an  admiralty  jurisdic- 
tion under  those  acts,  jurisdiction  to  try  cases  of 
damage  by  collision  between  vessels  of  a  dif- 
ferent class  from  those  over  which  the  Court  of 
Admiralty  has  jurisdiction,  and  thereEore  a 
county  court  is  not  empowered  by  those  acts 
to  try  a  question  of  collision  between  barges 
propelled  by  oars  only.  Everard  v.  Kendall,  5 
L.  R.,  C.  P.  428  ;  39  L.  J.,  C.  P.  234  ;  22  L.  T. 
408  ;  18  W.  R.  892. 

Whero  Amount  of  Suit  is  loss  than  800Z.  j — 
A  county  court,  to  which  admiralty  jurisdiction 
is  given  by  31  &  32  Yict.  c  71,  has  admiralty 
jurisdiction  over  a  claim,  not  exceeding  3002., 
for  damages  for  negligence,  causing  a  collision 
between  a  barge  and  a  ship  in  a  river,  within  the 
body  of  a  county  forming  part  of  its  district. 
JPurki4  V.  Flower,  9  L.  R.,  Q.  B.  114  ;  43  L.  J., 
Q.  B.  33  ;  30  L.  T.  40  ;  22  W.  R.  239. 

Therefore,  when  an  action  was  brought  in  re- 
spect of  such  a  claim  for  a  collision  in  the 
Thames,  in  which,  after  judgment  in  default  of 
a  plea,  the  damages  were  assessed,  on  a  writ  of 
inquiry,  at  151.,  and  no  certificate  was  given 
that  the  cause  was  a  proper  one  to  be  brought  in 
the  superior  court,  the  plaintiff  was  held  not  en- 
titled to  the  costs  of  the  action  under  31  &.  32 
Vict,  c  71,  8.  9.  lb.  See  also  Flower  v.  Brad- 
ley, post,  col.  1727. 

In  pursuance  of  s.  9  of  31  &  32  Vict.  c.  71,  ap- 
plication may  be  made  to  the  Court  of  Admiralty 
lor  an  order  to  institute  in  that  court  proceed- 
ings that  might  have  been  taken  without  agree- 
ment in  a  county  court,  and  the  Court  of  Ad- 
miralty will,  if  it  sees  fit,  make  such  order.  I7i^ 
Bengal,  3  L.  R.,  Adm.  14. 

An  action  of  damage  was  instituted  in  the 
Admiralty  Court  in  a  sum  exceeding  3002.  It 
was  admitted  that  the  defendant's  ship  was  to 
blame,  and  that  the  damage  sustained  by  the 
plaintiff's  ship  exceeded  300Z.  The  defendant 
proved  b^  affidavit  that  he  was  entitled  to  have 
his  liabiUty  limited  to  a  sum  less  than  3002.,  and 
A  tender  of  less  than  3002.  was  accepted  by  the 
plaintiff : — Held,  that  the  suit  was  not  a  proceed- 
ing which  the  plaintiff  might,  without  agree- 
ment, have  taken  in  a  county  court ;  and  that 


the  above  section  did  not  disentitle  the  plaintiff 
to  costs.  Tlie  Young  James,  3  L.  R.,  Adm.  1  ; 
21L.  T.397;18W.  R.  52. 

When  a  suit  has  been  commenced  in  the  Court 
of  Admiralty  for  an  amount  within  the  county 
court  jurisdiction,  the  plaintiff  cannot  obtain 
an  order  for  leave  to  proceed  so  as  to  relieve  him 
from  liability  for  costs.  The  Loretta,  40  L.  J., 
Adm.  50 ;  24  L.  T.  447. 

Waters  not  Part  of  High  Seas.]  — A 

collision  occurred  in  a  dock  connected  with  the 
River  Thames  by  channels  provided  with  gates 
and  locks.  An  action  was  brought  in  a  county 
court  having  admiralty  jurisdiction  in  respect  of 
damages  arising  out  of  the  collision.  On  an 
application  for  a  prohibition: — Held,  that  the 
claim  was  within  the  Admiralty  Court  Act,  1861, 
s.  7,  and  that  the  county  court  had  jurisdiction. 
Reg.  V.  City  of  London  Court  (Judge  of)  or 
Kerr,  8  Q.  B.  1).  609  j  51  L.  J.,  Q.  B.  305 ;  30 
W.  R.  566. 

Broaoh  of  Chartorpartj.] — The  2nd  section 
of  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869,  gives  the  county  courts 
jurisdiction  in  cases  of  claims  arising  out  of 
charterparties  or  other  agreements  for  the  use  or 
hire  of  ships,  although  the  Admiralty  Division 
may  have  no  original  jurisdiction  in  such  cases. 
Cargo  ex  Argos,  hifra,  followed,  Simpson  v. 
Bljtei  and  Gunnestad  v.  Price,  infra,  disap- 
proved. The  Alina,  5  Ex.  D.  227 ;  49  L.  J., 
Adm.  40  ;  42  L.  T.  517 ;  29  W.  R.  94— C.  A. 

Demnrrago.]— -By  32  &  38  Vict.  c.  51,  s.  2,  it  is 
enacted,  that  "any  county  court  appointed,  or 
to  be  appointed,  to  have  admiralty  jurisdiction, 
shall  have  jurisdiction,  and  all  powers  and 
authorities  relating  thereto,  to  try  and  determine 
the  following  causes  : — 1.  As  to  any  claim  arising 
out  of  any  agreement  made  in  relation  to  the  use 
or  hire  of  any  ship,  or  in  relation  to  the  carriage 
of  any  goods  in  any  ship  .  .  .  provided  the 
amount  claimed  does  not  exceed  3002. : " — Held, 
that  this  section  gives  the  county  court  jurisdic- 
tion in  cases  of  claims  arising  out  of  charter- 
parties  or  other  agreements  for  the  use  or  hire  of 
ships,  although  the  Court  of  Admiralty  may 
have  no  original  jurisdiction  in  such  cases. 
Oaudet  v.  Brinofi,  Cargo  ex  Argos,  5  L,  R.,  P.  C. 
134  ;  42  L.  J.,  Adm.  1  ;  28  L.  T.  77 ;  21  W.  R. 
i  420. 

I  The  County  Court  Acts  (31  &  32  Vict.  c.  71, 
and  32  &i33  Vict.  c.  51)  do  not  give  a  county 
court,  appointed  to  have  admiralty  jurisdiction 
under  those  statutes,  a  jurisdiction  which  the 
Court  of  Admiralty  never  possessed ;  therefore, 
such  county  court  has  no  jurisdiction  to  enter- 
tain a  suit  for  damages  for  breach  of  a  charter- 
party,  nor  a  suit  for  payment  of  freight  and 
demurrage.  Simpson  v.  Blues,  TJie  Madge  Wild- 
fire, 7  L.  R.,  C.  P.  290  ;  41  L.  J.,  C.  P.  121 ;  26 
L.  T.  697  ;  20  W.  R.  680. 

A  claim  for  demurrage  is  not  within  the  County 
Courts  Admiraltv  Jurisdiction  Amendment  Act, 
1869  (32  &  33  Vict.  c.  51),  s.  2,  which  only  gives 
jurisdiction  to  county  courts  to  try  and  determine 
causes  which  are  within  the  jurisdiction  of  the 
Admiralty  Court.  Onnnestad  v.  Price,  FvlU 
more  v.  Wait,  10  L.  R.,  Ex.  65  ;  44  L.  J.,  Ex. 
44 ;  32  L.  T.  492 ;  23  W.  R.  470.  Approving 
Simpson  v.  Blues,  supra,  and  dlssentmg  from 
Cargo  ex  Argos,  supra. 
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Veoeiuries.] — When  a  cause  of  necessaries  is 
instituted  in  a  county  court,  and  is  transferred 
to  the  C!ourt  of  Admiralty,  and  the  petition 
shews  the  claim  to  be  based  on  a  bottomry  bond 
(the  county  court  having  no  jurisdiction  over 
bottomry  bonds),  the  court  will  reject  the  peti- 
tion. The  Elpi9,  4  L.  R.,  Adm.  1 ;  42  L.  J., 
Adm.  43  ;  27  L.  T.  664  ;  21  W.  R,  676. 

County  courts  exercising  admiralty  jurisdiction 
cannot,  as  such,  entertain  a  claim  for  necessaries 
supplied  either  to  a  vessel  in  her  own  port,  or 
when  an  owner  of  the  vessel  is  domiciled  in  this 
country.  The  Dowse ^  3  L.  R.,  Adm.  135  ;  39 
L.  J.,  Adm.  46  ;  22  L.  T.  627  ;  18  W.  R.  1008. 

The  Court  of  Passage  has  not  a  more  extensive 
jurisdiction  as  to  any  claim  for  necessaries  than 
that  exercised  by  the  Court  of  Admiralty.    Ih, 

AetloiL  for.  Supplied  to  Britisli  Ship  where 


Owners  Domieiled  in  Great  Britain.  j| — ^A  county 
court  having  admiralty  jurisdiction  has  no 
greater  jurisdiction  in  respect  of  a  claim  for 
necessaries  than  that  possessed  by  the  Admiralty 
Division  of  the  High  Court,  and  consequently 
cannot  entertain  an  action  for  necessaries  sup- 
plied to  a  British  ship,  the  owners  of  which  are 
domiciled  in  Great  Britain.  The  Bowne  (3  L.  R., 
Adm.  135)  followed.  The  Alina  (5  Ex.  D.  227) 
distinguished.  Allen  v.  Oarbuttf  6  Q.  B.  D.  165  ; 
50  L.  J.,  Q.  B,  141  ;  29  W.  R.  287  ;  4  Asp.  M.  C. 
520,  n. 

Against  Pilot  for  Negligence.]— An  action 
against  a  pilot  for  collision  damage  caused  to  a 
barge  by  a  vessel  under  his  charge  is  not  an 
**  a£nlralty  cause  *^  within  the  meaning  of  31  & 
32  Vict,  c,  71,  and  32  &  33  Vict,  c  51,  which 
confer  admiralty  jurisdiction  upon  county  courts. 
FUnoer  v.  Bradley,  44  L.  J.,  Ex.  1 ;  31  L,  T.  702  ; 
23  W.  R.  74. 

Salvage.] — ^A  county  court  having  admiralty 
jurisdiction  under  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  has 
jurisdiction,  under  s.  3,  in  claims  for  salvage 
wherein  the  property  salved  does  not  exceed 
1,000/.,  or  in  the  alternative  where  the  amount 
claim^  does  not  exceed  3002.  TJie  Glanni- 
banta,  2  Adm.  D.  45  ;  46  L,  J.,  Adm.  45  ;  36 
L.  T.  27  ;  25  W.  R.  513. 

The  word  "or  "  in  s.  3,  sub-s.  1,  must  be  read 
as  indicating  the  alternative.    lb, 

A  salvage  suit  was  instituted  in  the  Court  of 
Admiralty  in  a  sum  exceeding  300^  ;  the  value 
of  the  property  was  less  than  1,0002. : — Held, 
that  the  court  had  jurisdiction  to  entertain  the 
suit.  The  Empress^  3  L.  R.,  Adm.  502  ;  41 L.  J., 
Adm.  32  ;  25  L.  T.  885  j  20  W.  R.  553. 

Wages.  ] — A  county  court  has  no  jurisdiction 
in  admiralty  over  a  claim  for  a  master's  disburse- 
ments, and  th^efore,  in  an  action  for  master's 
wages  and  disbursements  in  the  High  Court,  a 
certificate  under  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  is 
not  necessary  to  entitle  a  successful  plaintiff  to 
his  costs,  although  he  recovers  less  than  150Z., 
the  limit  of  the  county  court  jurisdiction  over 
wages  under  s.  3.     The  Dictator,  38  L.  T.  947. 

The  words  "  any  claim  for  wages  "  in  s.  3  of 
the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  include  a  claim  for  damages  for  wrongful 
dismissal  by  the  master  of  a  vessel  engaged 
under  a  special  wages  agreement.  TJie  Bless- 
ivg,  3  Adm.  D.  35  ;  38  L.  T,  269  j  26  W.  R.  404. 


I     Damage  to  Cargo — Agreement  for  Carriage  of 
Ooods  in  Ship — Owner  Bomieiled  in  England.] — 

The  county  courts  have  jurisdiction  in  admiralty 
to  entertain  cases  up  to  the  amount  of  3007., 
where  damage  to  cargo  is  caused  by,  and  the 
claim  arises  out  of,  an  agreement  made  in  rela- 
tion to  the  carriage  of  goods  in  a  ship,  notwith* 
standing  that  an  owner  or  part  owner  of  the 
ship  is  domiciled  in  England  or  Wales.  The 
County  Court  Admiralty  Jurisdiction  Amend- 
ment Act,  1869,  is  not  limited  to  cases  in  which 
the  High  Court  of  Admiralty  had  jurisdiction  at 
the  time.  The  Bona,  7  Adm.  D.  247  ;  51  L.  J., 
Adm.  65  ;  46  L,  T.  601  ;  30  W.  R.  614  ;  4  Asp. 
M.  C.  520, 

Transfer  to  Admiralty  Division.]— Where  a 
necessaries  action  against  a  ship  in  the  City  of 
London  Court  has  proceeded  to  judgment  by 
which  a  sale  of  the  ship  is  ordered,  and  subse- 
quently another  action  is  commenced  in  the  High 
Court  by  material-men  having  a  possessory  lien 
upon  the  ship,  and  an  appearance  has  been 
entered  to  the  action  in  the  City  of  London 
Court  by  the  plaintiffs  in  the  High  Court,  the 
sale  will  be  stayed,  and  the  City  of  London  Court 
action  transferred  to  the  High  Court  upon  the 
application  of  the  plaintiffs  in  the  High  Court. 
The  Immucolata  ConcezzUme,  8  Adm.  D.  34  j  47 
L.  T.  388  ;  31  W.  R.  642  ;  4  Asp.  M.  C.  593. 

The  Court  of  Admiralty  may  transfer  to  itself 
an  admiralty  or  a  maritime  cause  pending  in  a 
county  court,  notwithstanding  that  the  suit  may 
relate  to  matters  over  which  the  Court  of  Ad- 
miralty has  not  original  jurisdiction.  The  Swati^ 
3  L,  R.,  Adm.  314  ;  40  L.  J.,  Adm.  8  ;  23  L.  T. 
633  ;  19  W.  R.  424. 


Towage.] — A  tug  having  entered  into  a 


contract  to  tow  a  ship  from  A.  to  B.  for  a  specified 
sum,  the  ship,  during  the  performance  of  <  the 
agreed  towage,  was  injured  by  collision,  and  the 
tug  was  detained  nearly  three  days  in  attend- 
ance on  the  ship.  In  an  action  of  towage  in- 
stituted by  the  owner  of  the  tug  in  a  county  courts 
and  transferred  to  the  Admiralty  Division; — 
Held,  that  it  had  no  jurisdiction  to  award,  in 
addition  to  the  sum  agreed  to  be  paid  for  towage, 
any  remuneration  for  the  delay.  The  Hiemmetty 
5  Adm.  D.  227  ;  49  L.  J.,  Adm.  66  ;  42  L.  T.  514. 

Wreek,  Beeeiver  of,  in  another  Distriet] — 

Semble,  that  a  county  court  of  one  district  has 
no  jurisdiction  over  the  receiver  of  wreck  in 
another  district.  The  John  Evans^  43  L.  J., 
Adm.  9  ;  30  L.  T.  306. 

Jurisdiction  to  Restrain  Proceedings  in  Conrt. 
of  Admiralty.] — ^A  debtor  to  the  estate  of  a  bank- 
rupt seized  in  the  Vice-Admiralty  Court  at  Sierra 
Leone  a  vessel  which  formed  part  of  the  bank- 
rupt's estate,  for  a  debt  claimed  to  be  due  to 
him  for  necessaries  supplied  to  such  ship,  and 
thereupon  the  trustee  in  the  bankruptcy  ob- 
tained an  interim  injunction  from  the  County 
Court  of  Manchester,  in  which  the  bsmkniptcy 
proceedings  had  been  instituted,  to  restndn  the 
debtor  from  prosecuting  his  suit  in  the  Vice-> 
Admiralty  Court  at  Sierra  Leone  ;  and,  pending 
the  continuance  of  such  injunction,  issues  were 
directed  by  the  judge  of  such  county  court  to  be 
tried  before  him  as  to  whether  he  had  a  lien  on 
such  ship  for  necessaries.  Upon  an  application 
by  the  debtor  for  a  prohibition  to  prohibit  such 
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county  ooart  proceedings  : — Held,  that  the 
county  court  judge  had  jurisdiction  under  the 
Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71,  s.  72), 
to  grant  the  injunction  and  to  try  such  issues,  if 
he  deemed  it  expedient  to  do  so  for  the  purpose 
of  doing  complete  justice  or  making  a  complete 
distribution  of  the  bankrupt's  property,  and 
that  if  such  court  was  improperly  exercising  its 
jurisdiction  in  the  matter  the  i*emedy  of  the 
debtor  was  by  appeal  to  tho  Court  of  Appeal  in 
Bankruptcy.  HalUday  v.  IIa?*riJt,  9  L.  R.,  C.  P. 
068 ;  43  L.  J.,  C.  P.  350  ;  Ilurrh  v.  Halliday, 
30  L.  T.  680  ;  22  W.  R.  756. 

o.  Other  Courts. 

High  Courts  in  India.] — Observations  on  the 
admiralty  jurisdiction  oi  the  High  Courts  in 
India.  TJie  Brhihilda,  4  Asp.  M.  C.  461 ;  45 
L.  T.  389— P.  C. 

Colonial  Vice-Admiralty  Conrts.] — It  may  be 

presumed  that  the  procedure  in  the  Vice- Ad- 
miralty Court  of  Victoria  is  so  far  analogous  to 
that  in  the  maritime  courts  of  Great  Britain 
and  Ireland,  that  a  shipwright  of  Melbourne 
would  be  entitled  to  arrest  a  British  ship  and 
detain  her  until  his  legal  demands  upon  her 
were  satisfied.     Tlw  Staffordshire,  25  L.  T.  137. 

A  Vice- Admiralty  Court  has  no  jurisdiction 
under  24  &  25  Vict.  c.  24,  s.  10,  to  entertain  a 
suit  for  necessaries  supplied  at  a  port  out  of 
the  possession,  that  is,  the  British  possession,  in 
which  the  court  is  established.  The  Albion, 
27  L.  T.  723. 

The  17  &  18  Vict.  c.  104,  applies  to  the  colo- 
nics ;  and  by  s.  191,  a  master  has  a  lien  for  his 
wages  in  the  Vice- Admiralty  Court,  whatever 
may  be  the  municipal  law  of  the  colony.  The 
Ilmah  of  Cochin,  Swabey,  473. 

Vice-Admiralty  courts  abroad  had  only  the 
ordinary  jurisdiction  exercised  by  the  Court  of 
Admiralty  before  the  3  &  4  Vict.  c.  65  ;  they 
could  not  therefore  try  causes  of  title  to  ships. 
7%^  Australia,  Swabey,  480— P.  C. 

The  Vice-Admiralty  courts  abroad  have  no 
authority,  upon  the  mere  petition  of  the  captain 
of  a  ship  bound  on  a  foreign  voyage,  to  decree 
the  sale  of  such  a  ship  reported  upon  survey  to 
be  seaworthy  or  repairable,  so  as  to  carry  the 
cargo  to  its  place  of  destination,  but  at  an  ex- 
ponse  exceeding  the  value  of  the  ship  when  re- 
paired.   Reid  V.  Darhy,  10  East,  143. 

The  Vice-Admiralty  Court  at  Hong  Kong  had 
only  the  ordinary  admiralty  jurisdiction  pos- 
sessed by  admiralty  courts  previously  to  the 
passing  of  the  3  Jt  4  Vict.  c.  66  ;  it  had  no  juris- 
diction to  entertain  a  suit  for  possession  for  the 
purpose  of  trying  a  ship.  Lujfraih  v.  Burroios, 
13  Moore,  P.  C.  C.  132. 

By  an  order  in  council,  s.  15,  passed  in  pur- 
suance of  2  Will.  4,  c.  51,  tlie  Vice- Admiralty 
Court  has  jurisdiction  to  entertain  a  suit  brought 
by  any  number  of  seamen,  not  exceeding  six,  to 
recover  their  wageg.  The  Merchant  Shipping 
Act,  1854,  8.  189,  (Iocs  not  take  away  such  right 
of  suit  so  long  as  the  total  aggregate  amount 
claimed  by  such  seamen  exceeds  60/.  Where,  in 
a  suit  brought  by  sijf  seamen  in  the  Vice- Ad- 
miralty Court,  the  judge  found  that  a  total 
amount  of  203/.  19*.  M.  was  due  to  them,  partly 
for  wages,  and  partly  for  wrongful  dismissal,  but 
that  the  amount  due  to  each  was  less  than  502. : 
— Held,  that,  under  tho  above  rule  and  section, 
VOL.  VI.  ' 


the  judge  was  wrang  in  dismissing  the  suit  for 
want  of  jurisdiction,  and  that  a  decree  for 
203/.  19«.  8^.  should  be  made.  PhilUpt  v.  High- 
land  Railway  Company,  TJie  Ferret,  8  App. 
Cas.  329  ;  52  L.  J.,  P.  C.  51  ;  48  L.  T.  915 ;  31 
W.  R.  869— P.  C. 

Decree  of  the  Vice-Admiralty  Court  of  Sierra 
Leone  in  a  proceeding  in  rem  for  breach  of  the 
revenue  laws  of  the  colony,  condemning  the 
goods  seized,  and  the  owners  in  penalties,  re- 
versed by  the  committee,  so  far  as  the  penalties 
were  concerned,  with  costs,  it  appearing  that 
though  the  claim  of  the  owner  of  the  goods  was 
rightly  rejected,  because  he  failed  to  comply 
with  the  rule  of  the  Vice-Admiralty  Court  re- 
quiring security  for  costs,  yet  that  such  rule  did 
not  apply,  so  far  as  regarded  the  penalties, 
against  which  he  was  entitled  to  be  heard  in  the 
court  below  without  giving  any  such  security. 
George  v.  Bc^,,  1  L.  R.,  P.  C.  389 ;  4  Moore, 
P.  C.  C,  N.  S.  287. 

An  appeal  from  a  decree  of  the  Vice-Ad- 
miralty Court  of  Sierra  Leone,  restoring  pro- 
perty seized  for  breach  of  the  custom  laws,  but 
without  damages  or  costs,  the  judge  below  being 
of  opinion  that  there  was  probable  cause  for  the 
seizure,  was  dismissed  by  the  Judicial  Committ<3e 
with  costs,  on  the  ground  that  it  appearing  from 
tlie  evidence  that  there  was  probable  cause  for 
the  seizure,  the  judge  of  the  Admiralty  Court 
was  justified  in  refusing  to  decree  damages  and 
costs  to  the  appellants,  the  owners  of  the  goods- 
seized.     WiUon  V.  Reg,,  1  L.  R.,  P,  C.  405. 

—  Appointment  of  Deputy  Judge.] — ^Thc 
Chief  Justice  for  the  time  being  for  Sierra 
Leone  may  lawfully  appoint  a  deputy  judge  of 
the  Vice- Admiralty  Court  of  that  colony, 
Itolet  V.  Reg.,  1  L.  R.,  P.  C.  198 ;  12  Jur.,  N.  S. 
715  ;  15  W.  R.  233  ;  4  Moore,  P.  C.  C,  N.  S.  41, 


Practiee.^ — The  form  of  preliminary  acts- 

in  use  in  the  Admiralty  Division  of  the  High  Court 
in  collision  cases  should  be  used  in  similar  cases 
in  the  Vice-Admiralty  Courts.  The  Norma,  3& 
L.  T.  418— P.  C. 

In  collision  causes  in  the  Vice-Admiralty 
Courts  witnesses  should,  as  far  as  possible,  be 
examined  viv&  voce  before  the  court,  not  upon 
written  interrogatories  before  an  officer  of  the 
court  prior  to  the  hearing.    Ih, 

Coninlar  Courts.]  —  The  consular  court  at 
Constantinople  possesses  a  jurisdiction  in  rem, 
in  cases  of  collision  between  British  and  foreign 
ships ;  but  although  that  court  has  such  juris- 
diction, it  does  not  involve  the  administration  of 
the  common  law  of  England.  Papayanni  v, 
Russian  Steam  Navigatioti  and  Tradiyig  Covi' 
pany,  2  Moore,  P.  C.  C.,  N.  S.  162. 

Conrt  of  Passage — Suit  against  Pilot] — A 
ship  by  compulsion  of  law  in  charge  of  a  duly 
licensed  pilot  in  the  river  Mersey,  came  into 
collision  with  and  damaged  another  vessel.  The 
owners  of  the  damaged  vessel  instituted  an  ad- 
miralty suit  against  the  pilot  in  the  Court  of 
Passage  : — Held,  that  the  Court  of  Passage  had 
not  jurisdiction  to  entertain  the  suit  as  an  ad- 
miralty suit.  The  Alexandria,  3  L.  B.,  Adm» 
574  ;  41  L.  J.,  Adm.  94  ;  27  L.  T.  565. 

Claim  for  Veeessaries.] — The  Court  of 

Passage  has  not  a  more  extensive  jurisdiction  aa 
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to  any  claim  for  necessaries  than  that  exercised 
by  the  Court  of  Admiralty.  The  Dotose^  3  L.  R., 
Adm.  135  ;  39  L.  J.,  Adm.  46  ;  22  L  T.  627  ;  18 
W.  R.  1008. 


Appeal   from  J — The   appeal  from    the 


Court  of  Passage  of  Liverpool  exercising  admi- 
ralty jurisdiction  is  under  the  Countv  Courts  Ad- 
miralty Jurisdiction  Act,  1868  (31  &  32  Vict.  c. 
71),  8.  26,  and  security  for  costs  must  be  given 
before  the  iustrumcut  of  appeal  is  lodged. 
The  Oangc9,  5  Adm.  D.  247  ;  43  L.  T.  12— C.  A. 
From  the  decision  of  the  Court  of  Passage  in 
an  Admiralty  cause,  an  appeal  lies  to  the  Court 
of  Admiralty.  The  Bowge^  3  L.  R.,  Adm.  135  ; 
39  L.J  .,  Aim.  46  ;  22  L.  T.  627  ;  18  W.  R.  1008. 


2.  Practice  and  Pbocedube. 

a.  Practitioners. 

lieiL] — A  proctor  has  the  same  lien  for  his 
costs  as  an  attorney  has  on  sums  of  money  de- 
creed by  the  court  to  be  paid.  Tlie  Aramlnta, 
Hwabcy,  81. 

Where  proceeds  are  in  court  the  court  is  com- 
petent to  take  notice  of  a  previous  lien  after  a 
garnishee  order  has  been  obtained.  The  Jeff 
Dav'nty  2  L.  R.  Adm.  1 ;  17  L.  T.  161. 

Where,  in  a  suit  for  master's  wages,  upon  a 
counter-claim  for  purchnse-money  of  shares  in 
the  vessel  (contracted  to  be  purchased)  being  set 
up  by  the  owner,  a  reference  to  the  registrar  and 
merchants  resulted  in  a  balance  being  found 
ngainst  the  master: — Held,  that  the  solicitors 
for  the  master  were  entitled  under  23  &  24  Vict, 
c.  127.  s.  28,  to  a  charge  upon  such  shares  for 
their  costs.  Hie  Philijfplne,  1  L.  R.,  Adm.  309  ; 
16  L.  T.  34  ;  15  W.  R.  462. 

After  payment  of  the  amount  awarded  for  sal- 
vage and  costs,  the  defendant's  proctor  has  against 
the  property  salved  a  lien  in  priority  to  average 
oxponscs  or  necessaries  incurred  since  the  salvage. 
T/ta  StMom^tein,  1  L.  R.,  Adm.  293 ;  36  L.  J., 
Adm.  5  ;  15  L.  T.  393  ;  15  W.  R.  591. 

A  plaintiff  having  obtained  a  decree  for  pay- 
ment by  the  defendant  of  a  sum  of  money  and 
costs,  he  paid  part  of  the  sum  to  the  judgment 
creditors  of  the  plaintiff,  under  the  authority  of 
two  garnishee  oiders.  The  plaintiff's  attorneys 
had  a  lien  for  their  costs  at  the  time  the  orders 
were  made,  but  no  notice  had  been  given  to  them 
previously  to  the  application  for  the  orders,  nor 
was  the  existence  of  their  lien  mentioned  to  the 
judge  who  made  the  orders : — Held,  that  the  de- 
fendant ought  to  have  caused  notice  to  be  g^ven 
-to  the  attorneys,  or  ought  to  have  apprised  the 
judge  of  the  existence  of  their  lien  before  the 
orders  were  finally  made,  and  tliat  the  payment 
under  the  orders  was  not  a  valid  satisfaction  of 
the  judgment  of  the  court.  Tlie  Leader^  2  L.  R., 
Adm.  314;  18  L.T.  767. 

The  freight  and  proceeds  of  sale  of  a  ship  were 
insufficient  to  pay  the  following  claims  : — first, 
solicitor's  costs  of  successfully  defending  the 
ship  in  the  first  action,  for  breach  of  contract ; 
second,  necessaries  supplied  before  and  after  the 
first  suit ;  third,  money  advanced  to  pay  harbour 
dues,  &c. ;  fourth,  wages  of  master,  also  part- 
owner  : — Held,  that  the  solicitor's  lien  had 
priority  to  the  necessaries  supplied  after  but  not 
to  those  furnisheil  before  the  institution  of  the 
first  suit,  and  to  the  claim  for  wages,  but  not  to 
the  claim  for  moneys  advanced  for  harbour  dues. 


Tliv   Uthtrich,  3   L.  R.,  Adm.   505 ;  41  L.   J., 
Adm.  68  ;  26  L.  T.  372  ;  20  W.  R.  769. 

Solicitors  for  defendants  in  a  salvage  suit 
against  a  foreign  ship,  who  are  entitled  to  a  chaj^ge 
upon  the  ship  or  the  proceeds  thereof  for  their 
cosU  and  expenses  incurred  in  the  preservation 
of  the  property,  do  not  take  priority  of  the  claim 
of  the  foreign  government,  who,  on  the  abandon- 
ment of  the  ship  by  her  owners,  are  entitled  by 
the  provisions  of  their  code  to  a  lien  upon  the 
ship  or  the  proceeds  for  the  expenses  of  sending 
back  the  ship's  crew  to  their  own  country.  The 
Ltciffta  (No.  2),  8  Adm.  D.  209  ;  52  L.  J.,  Adm. 
81;    i9  L.T.  411. 

EzUbitloiL  of  Proziet.]^A  proctor  in  the  Ad- 
miralty Court  is  not  usually  required  to  exhibit 
a  proxy,  but  if  called  upon  for  a  proxy,  he 
satisfies  the  law  by  stating  the  name  of  the 
party  for  whom  he  is  authorized  to  appear. 
Havrey  v.  Euxine  (^Oumers)^  41  L.  J.,  Adm.  17  ; 
The  Kujcnie,  4  L.  R.,  P.  C.  8 ;  25  L.  T.  516 ;  20 
W.  R.  551  ;  8  Moore,  P.  C.  C,  N.  S.  189. 

in  the  Vice- Admiralty  Courts  proctors  are  not 
bound  to  do  more  than  this  under  rule  40  of  the 
Vice-Admiralty  Rules  and  Regulations,  unless 
upon  a  strict  order  of  the  court.    lb. 

The  production  of  a  proxy,  purporting  to  be 
duly  signed  and  sealed,  but  without  proof  of  the 
handwriting  of  those  who  appear  to  have  sub- 
scribed the  instrument,  is  a  prim&  fade  compli- 
ance with  an  order  to  produce  a  proxy,  and  throws 
the  onus  of  disproving  its  authenticity  on  the 
opix)uents.    lb. 

An  objection  to  a  suit  on  the  ground  of  the  non- 
proiluctiou  of  a  proxy  is  a  preliminary  objection, 
to  be  raised  on  motion,  and  not  on  protest,  and 
the  utmost  a  court  can  do  where  such  proxies  are 
produced  is  to  stay  proceedings  until  further  in- 
formation can  be  obtained.    J^. 

Clianging  Solieitorf .]— A  suit  was  instituted 
against  a  vessel,  and  an  appearance  entered  by  a 
firm  of  solicitors  on  behalf  of  the  owner.  A  sum 
of  money  was  paid  into  court  in  lieu  of  bail,  and 
the  solicitors  thereupon  procured  the  release 
of  the  vessel,  and  incurred  costs  in  defend- 
ing the  suit  on  behalf  of  the  owner.  Whilst 
the  suit  was  pending,  and  before  any  sum  had 
been  paid  to  the  firm  of  solicitors  on  account  of 
such  costs,  another  firm  of  solicitors  entered  a 
second  appearance  in  the  same  suit  on  behalf  of 
the  same  defendant.  On  an  application  on  be- 
half of  the  firm  of  solicitors  by  whom  the  fi.rst 
appearance  had  been  entered,  the  court  made  an 
order  setting  aside  the  second  appearance,  and 
condemned  the  defendant  in  the  costs  of  the 
motion.  The  Oneiza,  4  L.  R,  Adm.  36  ;  27  L.  T.  632. 

b.  Writ  and  Appearance. 

Issue  and  Service  of  Writ  of  Svmmoiui  against 
Foreign  Owners.] — A  ship  sailing  under  a  foreign 
flajf,  and  belonging  to  a  foreign  company  esta- 
blished abroad,  cume  into  collision  with,  and  did 
damage  to,  an  English  ship  on  the  high  sea>. 
The  owners  of  the  English  ship  applied  for 
leave  to  issue  a  writ  of  summons,  of  which 
notice  should  be  given  out  of  the  jurisdiction, 
claiming  compensation  for  the  damage  against 
the  foreign  company.  Leave  refused.  Stnith, 
In  re,  City  of  Mecca,  In  re,  1  Adm.  D.  300  ;  45 
L.  J.,  Adm.  92  :  35  L.  T.  38  ;  24  W.  R.  903. 

The  phrase,  ••  within  the  jurisdiction,"  used  in 
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R.  S.  C.  1876,  Ord.  XI.  r,  1,  means  territorial 
jarisdiction.    Jb, 

The  ordinary  coarts  of  this  country  have  no 
joriadiction  OTer  acts  done  by  foreigners  on  the 
high  seas  below  low-water  mark  ;  consequently, 
Ord.  XI.  r.  1,  does  not  warrant  an  order  for  the 
service  of  a  writ  on  a  foreigner  residing  abroad, 
in  respect  of  a  cause  of  action  arising  at  sea 
below  low-water  mark,  though  within  three 
miles  of  the  English  coast.  Harris  y.  Owners  of 
the  Fratusonia,  2  C.  P.  D.  173  ;  46  L.  J.,  C.  P.  363. 

The  court  will  not  exercise  jurisdiction  over  a 
foreign  river,  if  the  parties  are  foreigners  and 
the  subject-matter  of  the  action  is  of  doubtful 
cognizance  by  the  court.     The  Ida^  Lush.  6. 

Issue  of  Writ  in  Admiralty  for  Claim  within 
Jurisdiotiott  of  Goonty  Conrt.] — When  there  are 
circumstances  rendering  it  advisable  that  an 
action  which  a  county  court  has  jurisdiction  to 
try  under  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  s.  3,  should  be  commenced  in 
the  High  Court,  such  as  the  necessity  for  a  com- 
mission abroad,  the  court  will  grant  leave  for  a 
writ  to  issue  under  31  &  32  Vict.  c.  71,  ss.  3,  9, 
though  the  cause  of  action  may  be  of  less  amount 
than  the  limit  of  the  county  court  jurisdiction. 
Ellis  V.  General  Steam  Navigation  Company ^ 
38  L.  T.  570. 

In  such  a  case  notice  of  the  order  made  by  the 
/Court  should  be  given  when  the  writ  is  served.  Ih. 

The  court,  in  pursuance  of  the  provisions  of 
.31  &  32  Vict.  c.  71,  8.  9,  will,  should  it  think 
ifit,  grant  an  order  for  instituting  proceedings 
bcfoie  it,  which  might  have  been  taken  without 
uigreement  in  the  county  court.  Tlis  Bengal^  21 
L.  T.  727. 

Writ  in  Personam,  Setting  aside — ^Xisdescrip- 
rtiott  of  Address.] — A  shipowner,  residing  and 
-carrying  on  business  in  Scotland,  having  been 
'described  on  the  face  of  a  writ  of  summons  for 
service  within  the  jurisdiction,  sued  out  against 
him.  in  an  action  of  damage  in  personam,  as  '^  of 
the  city  of  London,"  applied  before  service  of 
Tthe  writ  and  after  a  cross  action  of  damage  in 
respect  of  the  same  collision  had  been  instituted 
on  his  belialf  that  the  writ  should  be  set  aside. 
The  court  refused  the  motion.  The  Uclenslea, 
TJuf  Qitalonia,  7  Adm.  D.  57  ;  4  Asp.  M.  C. 
694  ;  51  L.  J.,  Adm.  16  j  47  L.  T.  446  ;  30  W.  E. 
616. 

Befusal  of  Consolidation  Order  before  Service 
of  Writ.] — The  court  will  refuse  to  consolidate 
«ros3  actions  of  damage  in  personam  where  there 
has  been  no  service  of  the  writ  in  the  principal 
Action.  The  Hdenslea,  The  Catatonia^  7  Adm.  D. 
57  ;  4  Asp.  M.  C.  694  ;  47  L.  T.  446  ;  30  W.  R.  616. 

Election  of  Semedies  in  Bern  or  in  Personam.] 

—When  there  is  a  remedy  both  in  personam  and 
in  rem,  a  person  who  has  resorted  to  one  of  these 
remedies  may,  if  he  does  not  get  thereby  full 
satisfaction,  resort  to  the  other ;  but  if  a  person 
has  resorted  to  one  of  these  remedies,  and  has 
recovered  full  compensation,  and  such  compen- 
sation has  been  paid,  no  further  proceedings  can 
be  taken.  Yco  v.  Tatem,  T/ie  Orient,  3  L.  R , 
P.  C.  696  ;  40  L.  J.,  Adm.  29  ;  24  L.  T.  918  :  20 
W.  R.  6. 

Writ  in  Bern.]— Ord.  IX.  r.  10,  as  to  service  of 
writs  of  summons  in  admiralty  actions  in  rem 


are  to  be  strictly  followed.    The  Afar<e  Von- 
stance,  37  L.  T.  366. 

Service  of  a  writ  of  sunmions  on  the  captain 
on  board,  and  nailing  the  warrant  of  arrest  on 
the  mast,  are  not  sufficient  notice  of  a  suit  in 
rem  i^inst  the  ship  to  all  whom  it  may  concern. 
lb. 


Appearance.] — When  a  proceeding  in 


rem  is  instituted  in  the  Admiralty  Court  to 
enforce  a  maritime  lien,  it  is  wholly  immaterial 
to  whom  the  res  belongs.  The  owner  or  other 
person  intci'ested  may  intervene  to  defend  the 
suit,  but  the  court  deals  with  the  res  only,  and  it 
is  the  res  and  not  the  owner  that  is  liable  in  the 
suit.     The  Mullingar,  26  L.  T.  326. 


Appearances  in  Local  Begistry.J — When 


a  cause  in  rem  has  been  instituted  in  the  Liverpool 
district  registry  of  the  Court  of  Admiralty,  the 
owners  of  the  ship  proceeded  against,  if  resident 
out  of  the  limits  of  the  Liveri^)ool  district,  may 
appear  in  the  London  n^stry  of  the  Admiralty 
Division  of  the  High  Court  of  Justice,  but  the 
praecipe  to  enter  an  appearance  must  contain  a 
recital  of  the  institution  of  the  cause  in  the 
Liverpool  district  registry  of  the  Court  of  Ad- 
miralty, shewing  the  title  under  whicli  the  cause 
was  entered  at  Liverpool.  The  Gc rural  Birch, 
33  L.  T.  792  ;  24  W.  R.  24, 

Appearance  under  Protest  to  Jurisdiction.] — 

A  defendant  in  an  admiralty  action  desiring  to 
object  to  the  jurisdiction  of  the  court,  may  enter 
an  appearance  under  protest,  in  accoi'dance  with 
the  practice  in  force  in  the  High  Court  of  Admi- 
ralty before  the  coming  into  operation  of  the 
Judicature  Acts.  The  Vivar^  2  Adm.  D.  29  ;  25 
W.  R.  453— C.  A.  Affirming  35  L.  T.  782  ;  25 
W.  R.  379. 

A  collision  took  place  at  sea,  about  ten  miles 
from  the  South  Stack  Lighthouse,  between  an 
American  and  a  Spanish  vessel.  Both  vessels 
sunk  in  consequence  of  the  collision,  and  the 
owners  of  the  American  vessel  applied  in  the 
registry  for  leave  to  issue  a  writ  for  service  out 
of  the  jurisdiction  in  an  action  to  recover  com- 
pensation for  the  loss  of  their  vessel,  against  a 
British  subject  resident  in  Spain,  who  was  al- 
leged to  be  one  of  the  owners  of  the  Spanish 
vessel.  The  registrar  having  granted  the  neces- 
sary leave,  the  writ  was  issued  and  service  was 
effected  on  the  defendant  in  Spain.  Thereupon 
an  appearance  under  protest  was  entered  on  his 
behalf.  Afterwards,  on  these  facts  being  brought 
before  the  judge  of  the  Admiralty  Court,  the 
court  ordered  the  action  to  be  dismissed : — Held, 
on  appeal,  that  the  order  was  right.    lb. 

An  action  of  co-ownership  was  instituted  on 
beh^  of  a  foreigner  against  a  foreign  vessel. 
On  the  vessel  being  arrested  an  appearance  under 
protest  was  entered  for  another  foreigner,  who 
applied  that  the  action  should  be  dismissed.  It 
appeared  that  the  i-eprcsentativc  of  the  state  to 
which  the  ship  belonged  declined  to  intexfei'e, 
and  the  court  dismissed  the  action  with  costs. 
The  Agincourt,  2  Adm.  D.  239  ;  47  L.  J.,  Adm.  37. 

Semble,  the  practice  of  the  Court  of  Admiralty 
with  regard  to  pleadings  on  protest  is  still  in 
force  in  admiralty  actions  in  the  High  Court  of 
Justice.  T/ie  Erangelistria,  46  L.  J.,  Adm.  1 ; 
25  W.  R.  255. 

Petitions  on  Protest] — When  a  petition  on 
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protest  is  filed  on  the  ground  of  want  of  jurisdic- 
tion, before  the  plaintiff's  petition  setting  forth 
the  particulars  of  his  damage,  the  petition  on 
protest  ought  to  state  the  facts  which  shew  want 
of  jurisdiction.  Dapueto  v.  WyHiCy  TJie  Piete 
Svperiore,  5  L.  R.,  P.  C.  482. 

Effect  of  Appesranoe — Jnriadiction.]  —  Sub- 
stantive objections  to  the  jurisdiction  entertained 
after  absolute  appearance.     The  Ha^  Lush.  6. 

An  absolute  appearance  once  given,  cannot  be 
recalled.     The  Blakenetj^  Swabey.  428. 

Formal  objections  to  jurisdiction  not  allowed 
to  be  taken  after  an  absolute  appearance  given. 
The  Bilbao,  Lush.  149  ;  3  L.  T.  338. 

Where  the  court  has  no  jurisdiction,  the  defen- 
dant is  not  prejudiced  in  his  claim  for  damages 
by  having  appeared  absolutelv.  ?'///•  Ulco?tore, 
B.  &  L.  185  ;  33  L.  J.,  Adm.  'VJ  ;  0  L.  T.  397  ; 
12  W.  R.  218  ;  /9.  P.,  Tha  EmphT  Queen,  3  Ir. 
Eq.  R.  71. 

An  objection  to  the  jurisdiction  may  be  taken 
at  any  time  during  the  progress  of  the  cause. 
Th^'  Mary  Ann,  34  L.  J.,  Adm.  73  ;  12  L.  T.  238. 

Cross  Actions.] — Where  on   a  collision 


between  an  English  and  a  foreign  vessel  cross 
actions  were  brought  by  the  ownei's  of  the  two 
vessels,  and  in  the  action  by  the  English  vessel, 
the  foreign  vessel  did  not  put  in  an  appearance  : 
— Held,  that  the  court  could  not  stay  the  action 
brought  by  the  foreign  vessel  until  she  had 
entered  an  appearance  in  the  action  against  her. 
The  Heart  of  Oaky  29  L.  J.,  Adm.  7S. 

Signing^  Judgment  in  Defimlt.] — Proceedings 
by  default  in  admiralty  actions  in  rem  are  regu- 
lated by  the  practice  which  prevailed  in  the 
Court  of  Admiralty  immediately  before  the  pass- 
ing of  the  Judicature  Act,  1875.  The  Polyniede, 
1  Adm.  D.  121  ;  34  L.  T.  307 ;  24  W.  R.  256. 

Order  XXIX.  r.  2,  as  to  signing,'  judgment  in 
•lefault  of  pleading,  does  not  apply  to  proceed- 
ings in  rem.  When  in  an  action  in  rem  for  a 
liquidated  sum  for  necessaries  supplied,  the 
defendant  makes  default  in  delivering  his  state- 
ment of  defence,  the  plaintiff  cannot  at  once 
sign  final  judgment,  but  must  bring  the  case  on 
for  hearing  before  the  judge  uj^>on  affidavit. 
The  Sfactoria,  2  Adm.  D.  3  ;  X*  L.  T.  431 ;  25 
W.  R.  62. 

Affidavit  of  Service.] — The  affidavit  of  service 
required  to  be  filed  in  the  registry  before  proceed- 
ings can  be  taken  to  obtain  judgment  by  default 
in  an  action  in  rem  must  liave  the  original  writ 
in  rem  annexed  to  it.  The  E2)pos.  49  L.  T.  604  ; 
32  W.  R.  154. 

Citation.]  —  In  a  cause  between  co-owners, 
under  24  &  25  Vict.  c.  10,  s.  8,  the  court  granted 
a  citation  in  personam  on  the  defendant,  and  a 
monition  on  the  London  Dock  Company  to  bring 
in  freight  detained  by  them  under  a  «j top-order 
from  the  defendant.  The  Meggie,  1  L.  II..  Adm.  77. 

o.  Bail,  Arrest,  SeJe,  and  Possession. 

Bail— Suits  for  PoBsession.] — In  suits  for  pos- 
session the  Court  of  Admiralty  can  take  bail. 
The  Ecangelhtrla,  46  L.  J..  Adm.  1  :  2:>  W.  R. 
^55. 


Conditional— Offer  by  Mortgagee  reftised.] 


— A  mortgagee,  although  entitled  to  intervene  in 
a  cause  in  rem  for  equipment  and  repair,  is  not 
entitled  to  claim  a  release  of  the  vessel  upon 
giving  bail  conditioned  to  pay  the  claim  of  the 
material  men,  in  the  event  of  its  being  held  to 
have  priority  over  the  mortgage.  Tlie  Acacia, 
41  L.  T.  564. 


Discharge  of.] — Bail   given  to   answer 


judgment  in  a  cause  where  the  appearance  is 
under  protest  will  not  be  discharged  on  account 
of  a  change  in  the  indorsement  on  the  writ  of 
summons,  which  renders  the  protest  of  no  avail. 
The  City  of  Mecca,  44  L.  T.  750. 


By  whom  given.] — A  ship's  husband  and 


managing  owner  caused  a  bail  bond  to  be  given 
in  the  Admiralty  Court,  in  the  names  of  his  co- 
owner  and  himself,  in  a  suit  for  a  collision,  and 
the  suit  terminated  in  favour  of  the  plaintiff:>, 
and  the  bail  were  called  upon  to  pay  damages, 
interest  and  costs : — Held,  that  the  co-owner 
was  responsible  to  the  bail  for  the  money  so 
paid.  Parker  v.  Ilighl&y,  15  C.  B.,  N.  8.  27 ; 
32  L.  J.,  C.  P.  270  ;  10  Jur.,  N.  S.  391  ;  9  L.  T. 
228;  11  W.  R.  968. 

WTiere  the  interests  are  distinct,  separate  bails 
should  be  given.     TIte  Royal  Arch,  Swabey,  269. 

Sureties  to  a  bail  bond  must  not  be  partners. 
The  Comer,  B.  &  L.  161 ;  35  L.  J.,  Adm.  16  ;  12 
L.  T,  62. 


Amonnt] — The  bail  is  only  liable  lo  the 


extent  of  the  value  of  the  ship  and  fi*eight,  and 
not  for  the  full  amount  of  the  damage  done,  even 
though  bail  may  have  been  given  for  a  sum 
beyond  the  value  of  the  ship  and  freight.  The 
Duchesxe  de  Prahant,  Swabey,  264. 


Seducing.] — Wlicre,  in  an  action  against 


the  ship,  bail  was  given  for  the  amount  claimed, 
and  a  great  proportion  of  this  claim  was  not 
recoverable,  the  court  ordered  the  bail  to  be  re- 
duced to  an  amount  sufficient  to  cover  the  rest 
of  the  claim  and  costs.  The  Chieftain,  82  L.  J.. 
Adm.  106  ;  9  Jur.,  N.  S.  388 ;  8  L.  T.  120  ;  1 1 
W.  R.  537. 


Enlarging.] — ^An  appellant  will  not  be 


required  to  enlarge  any  security  which  he  gave 
as  defendant  in  the  Court  of  Admiralty  to 
answer  judgment  and  costs  in  that  court  not- 
withstanding such  security  has  proved  insufficient 
for  that  purpose.    The  Helcne,  infra. 


Objection  to  Snfficienoy.] — A  vessel  re- 


leased from  arrest  upon  a  bail  bond  taken  before  n 
commissioner  in  the  country,  and  signed  by  two 
persons  in  partnership,  ordered  to  be  re-arrested, 
notwithstanding  the  twenty-four  hours'  notice 
of  the  bail  tendered  had  been  given  to  the  plain- 
tiff's agent  in  London,  the  plaintiff's  solicitor  in 
the  country  having  within  that  time  given  to 
the  defendant's  solicitors  formal  notice  of  objec- 
tion to  the  bail.  The  Comer,  B.  &  L.  161  ;  33 
L.  J.,  Adm.  16  ;  12  L.  T.  62. 

The  objection  to  the  bail  having  proved  to  be 
unfounded,  the  plaintiff  was  condemned  in  costs 
and  damages.    Ih, 


Caveat  Belease.] — Where  a  caveat  release 


is  entered  and  groundless  objections  are  taken 
to  the  sufficiency  of  bail,  the  party  entering  the 
caveat  will  be  condemned  in  damages  and  costs. 
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TJie  Don  Ricardo,  5  Adm.  D.   121  ;  49  L.  J., 
Adm.  28 ;  42  L.  T.  32  ;  28  W.  E.  481. 

The  omission  of  the  plaintiff's  country  solicitor 
to  order  by  electric  telegraph  a  caveat  release  to 
be  entered.,  does  not  mount  to  n^ligence.  Tli^ 
Corner ,  supra, 

Cro0i  Aetioni.]— By  24  &  25  Vict.  c.  10, 


s.  34,  when  bail  to  answer  judgment  has  been  given 
by  the  defendant  in  the  principal  cause,  the  same 
party,  when  plaintiff  in  a  cross-action,  may 
obtain  a  similar  security,  notwithstanding  that 
he  may  be  resident  within  the  jurisdiction  of  the 
court.    The  Caineo,  Lush.  408  ;  6  L.  T.  773. 


To  answer  Counter-olaim.]— Where,  in  a 


damage  action,  the  ship  proceeded  against  is  not 
arrested,  and  the  plaintiffs  do  not  require  bail 
to  be  given,  the  defendants  cannot  compel  the 
plaintiffs  to  give  security  to  answer  a  counter- 
claim in  the  action  under  the  provisions  in  the 
Admiralty  Court  Act,*1861  (24  &  25  Vict.  c.  10), 
s.  34,  although  they  voluntarily  give  bail.  The 
Alne  Holms  (No.  1),  4  Asp.  M.  C.  591  ;  47  L.  T. 
307. 

The  power  of  the  Admiralty  Division  under 
€,  34  of  the  Admiralty  Court  Act,  1861,  to 
order  an  action  to  be  stayed  until  bail  has 
been  given  to  answer  a  cross-action  or  counter- 
claim, does  not  extend  to  making  an  absolute 
order  to  give  bail ;  and  in  a  damage  action  in 
which  the  plaintiffs  had  discontinued  after  the 
defendants  liad  counter-claimed,  the  court  re- 
fused to  enforce  an  order,  made  by  the  registrar, 
to  give  bail  to  answer  such  counter-claim.  The 
Alexander,  48  L.  T.  797. 

Form  of  Bond.] — ^A  bail  bond  to  lead  the 
supersedeas  of  an  arrest,  signed  before  a  commis- 
sioner by  the  sureties  simply,  without  the  addi- 
tion of  their  descriptions  and  addresses,  is  good. 
TIw  Tamarac^  Lush.  28. 

The  form  of  a  bail  bond  appointed  to  be  given 
in  the  Admiralty  Court  by  tne  Rules  of  1859,  to 
answer  judgment  with  costs,  does  not  receive  a 
new  interpretation  from  24  &  25  Vict.  c.  10,  s.  33, 
and  does  not  extend  to  cover  the  costs  of  an 
appeal.  The  Helene,  B.  &  L.  425 ;  13  W.  R. 
931 ;  3  Moore,  P.  C.  C,  N.  S.  240 ;  35  L.  J., 
Adm.  1. 

Arrest  of  Ship  and  Freight.] — ^When  a  suit  has 
been  instituted  against  a  vessel,  and  bail  has  been 
given  for  an  estimated  amount  to  cover  damages 
And  costs,  and  the  damages  recovered  and  the  costs 
taxed  are  a  larger  sum  than  the  bail  given,  and 
there  has  been  no  carelessness  on  the  part  of  the 
plaintiffs,  the  court  will  issue  a  writ  for  the  re- 
Arrest  of  the  ship  to  satisfy  the  costs  and  will 
■direct  the  writ  to  the  marshal  for  execution.  Tlie 
Freedomy  3  L.  R.,  Adm.  495  ;  41  L.  J.,  Adm.  1 ; 
25  L.  T.  392. 

A  vessel  under  charterparty  as  to  both  her 
outward  and  homeward  cargo,  whilst  on  the 
outward  voyage  came  into  colBsion  with  another 
vessel : — Held,  that  the  freight  for  the  homeward 
voyage  was  liable  to  arrest  for  the  damage.  The 
Orplieus,  3  L.  R.,  Adm.  308  ;  40  L.  J.,  Adm.  24  ; 
23L.  T.  855. 

If  a  ship  is  arrested  for  ship  and  freight,  a 
party  shewing  a  prim&  facie  right  to  freight  is 
entitled  to  a  release  of  the  ship  on  giving  bail. 
The  Ringdove,  Swabey,  310. 

When  an  admiralty  cause,  instituted  in  rem 


against  a  ship,  has  been  transferred  from  a 
county  court  to  the  Court  of  Admiralty,  and  no 
bail  has  been  given  in  either  court,  and  the  ship 
is  already  under  the  arrest  of  the  High  Court  in 
other  suits,  the  High  Court  will  order  the  isijue 
of  a  caveat  to  prevent  her  release,  in  case  the 
other  causes  should  be  withdrawn.  Tlie  Rio 
Lima,  28  L.  T.  775. 

When  a  ship,  already  under  the  arrest  of  the 
court,  is  arrested  in  an  admiralty  cause  instituted 
in  a  county  court,  the  plaintiff  knowing  of  the 
previous  arrest,  and  that  cause  is  afterwards 
transferred  to  the  High  Court,  the  possession 
fees  charged  by  the  high  bailiff  in  respect  of 
the  county  court  arrest  will  not  be  allowed  by 
the  High  Court  upon  taication  of  the  plaintiff's 
costs.  The  Rio  Lima,  4  L.  R,,  Adm.  157  ;  43 
L.  J.,  Adm.  4  ;  29  L.  T.  157  ;  22  W.  R.  303. 

Where  a  vessel  is  arrested  in  an  out  port,  and 
not  by  the  marshal  of  the  court,  the  detention 
fees  are  to  be  paid  by  the  arresting  party,  though 
successful  in  the  cause.  The  North  American, 
Swabey,  466. 

In  an  appeal  by  a  plaintiff  from  a  county 
court  in  a  cause  in  rem,  in  which  there  was  a 
decree  for  the  defendant,  and  the  ship  had  in 
consequence  been  i*eleased,  the  Coui*t  of  Admi- 
ralty, on  an  ex  parte  application  of  the  plaintiff, 
ordeiied  a  warrant  to  issue  for  the  detention  of 
the  ship,  and,  as  the  ship  proceeded  against  was 
a  foreign  one,  did  not  require  notice  of  the  inten- 
tion to  arrest  to  be  given  to  the  defendant.  Tlie 
FrHr,  Tlie  Albert,  44  L.  J.,  Adm.  49  ;  32  L.  T. 
572  ;  8,  P,,  The  Miriam,  43  L.  J.,  Adm.  35  ;  30 
L.  T.  537. 

The  arrest  of  a  vessel  by  the  Admiralty  Court 
is  a  sequestration  within  the  meaning  of  the 
Companies  Act,  1862,  s.  163.  Australian  Direct 
Steam  Navigation  Compang,  J?t  re,  20  li.  R.,  Eq. 
325  ;  44  L.  J.,  Ch.  676. 

When  causes  of  necessaries  and  wages  had 
been  instituted  against  a  ship  in  the  Court  of 
Admiralty,  and  other  causes  of  necessaries  in  a 
county  court  against  the  same  ship,  and  the 
latter  had  been  transferred  after  decree  made  to 
the  Court  of  Admiralty  for  the  purpose  of  en- 
forcing the  decrees,  the  ship  being  under  the 
arrest  of  that  court,  the  latter  court  ordered  all 
the  causes  to  be  referred  to  the  registrar  and 
merchants  to  report  the  amount  due  thereon. 
The  Turliafii,  32  L.  T.  841. 

Semble,  that  where  a  ship  is  under  the  arrest 
of  the  Court  of  Admiralty,  and  causes  are  also 
instituted  in  the  county  court  against  the  ship, 
she  should  not  be  arrested  by  the  county  court, 
as  it  is  "not  probable  that  the  ship  will  be  re- 
moved out  of  the  jurisdiction  of  the  county  court 
without  satisfaction  of  the  several  claims,  within 
the  meaning  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  s.  22.    lb. 

Where  a  ship  is  arrested  for  a  specific  de- 
mand, the  amount  cannot  be  referred  to  the 
registrar,  unless  it  appears  that  something  in  any 
event  is  due.  Tfu^  West  Fricsland,  Swabey,  456 
— P.  C. 


Motion  of  Charterer.] — A  registered  part 


owner  of  a  vessel  who,  from  other  circumstances, 
appears  to  be  only  a  mortgagee,  is  not  entitled 
to  arrest  the  vessel  for  bail  for  safe  return.  Tlie 
Innisfallen,  1  L.  R.,  Adm.  72  ;  35  L.  J.,  Adm.  110. 


Lien  for  Bamagei — Laohes.] — In  March, 


1866,  a  French  vessel  having  come  into  collision 


1739 


SHIPPING — Jurisdiction,  Practice,  and  Procedure. 


1740 


with  an  English  vessel,  the  master  of  the  French 
vessel  gave  in  satisfaction  of  the  damage  a  bill  of 
exchange  for  82?.  6^.,  payable  on  her  anival  at 
her  destined  port  of  Scotland.  The  French 
vessel,  instead  of  proceeding  there,  went  to 
France,  where  she  was  sold  by  the  syndics  of 
her  owners  estate.  In  December,  1867,  the 
vessel  again  came  to  England,  and  was  arrested 
for  the  damage  : — Held,  that  the  lien  for  damage 
was  not  lost  by  laches  or  the  subsequent  sale  of 
the  vessel.  TJie  Charles  Amelia,  2  L.  R.,  Adm. 
330  ;  38  L.  J.,  Adm.  17  ;  19  L.  T.  429  ;  17  W.  R. 
624; 

Where  a  ship  is  arrested  on  a  specific  demand 
before  a  reference  of  accounts  to  the  registrar 
and  merchants  can  be  made,  it  must  be  shewn  to 
the  court  that  something  is  due,  although  the 
actual  amount  may  be  the  proper  subject  of  in- 
quiry. The  practice  differs  from  a  reference  by 
a  court  of  equity  on  an  unsettled  account,  where 
the  court  directs  an  account  to  be  taken,  leaving 
it  to  be  shewn  by  the  result  on  which  side  the 
balance  lies.  Van  Jlassclt  v.  Sack,  13  Moore, 
P.  C.  C.  185. 

Xalicions  Arreit.] — A  collision  took  place  at 
sea.  Tlie  vessel  causing  the  damage  got  away. 
From  the  appearance  of  a  vessel  in  port,  the 
owners  of  the  damaged  vessel  caused  her  to  be 
nr rested  to  answer  an  action  for  damages.  The 
vessel  seized  was  a  foreign  vessel,  and  in  conse- 
quence of  the  owner  having  no  funds  in  this 
country,  she  was  detained  for  some  montlis  before 
she  was  released  on  bail.  The  plaintiffs  failed  in 
identifying  the  vessel  seized  as  being  the  one 
causing  the  damage,  and  the  Admiralty  Court 
dismissed  the  action  with  costs,  refusing  to  award 
damages.  Such  decree  affirmed  on  appeal,  there 
being  no  evidence  of  mala  fides  jot  crassa  negli- 
gentia  which  might  imply  malice  on  the  part  of 
the  plaintiffs  in  arresting  the  ship,  such  arrest- 
ment being  necessary,  and  the  foundation  of  the 
action  in  the  Admiralty  Court,  the  proceedings 
being  in  rem.  71ie  FvangdUmon,  Swabey,  378  ; 
12  Moore,  P.  C.  C.  352. 

Where  in  a  cause  of  collision  between  two 
vessels,  foreign  owned,  the  value  of  the  vessel 
that  was  found  solely  to  blame,  and  of  her  freight, 
was  not  sufficient  to  satisfy  the  damages,  the 
court  discharged  the  cargo  from  an  arrest  which 
had  been  made  on  the  ground  of  the  deficiency 
(even  though  the  owner  of  the  ship  was  also 
the  owner  of  the  cargo),  with  satisfaction  for  all 
loss  caused  by  the  detention.  The  Victor,  29 
L.  J.,  Adm.  110. 


BamagOB.] — Where  an  arrest  was  made 


>dthout  notice  of  claim,  and  for  a  sum  dispropor- 
tionate to  the  value  of  the  vessel  and  the  services 
rendered,  the  court  awanied  damages.  The 
IJlcimorc,  33  L.  J.,  Adm.  19 ;  9  L.  T.  397 ;  12 
W.  R.  218. 

Where  it  appeared  upon  affidavits  that  the 
plaintiffs  were  mistaken  as  to  the  identity  of  the 
vessel  proceeded  against,  and  the  defendants 
offered  to  disclose  the  real  wrongdoer,  the  court 
refused  to  accede  to  an  application  to  extend  the 
security  to  be  given  by  the  plaintiffs  to  meet  the 
costs,  if  unsuccessful,  so  as  to  cover  the  damages 
caused  by  the  wrongful  arrest.  TJie  PcH,  32 
Ij.  J.,  Adm.  46. 
A  vessel  having  been  arrested  in  a  cause  of 
nage,  and  the  suit  having  been  dismissed  with 
'\  the  plaintiff  obtained  leave  to  detain  her 


for  twelve  days,  that  he  might  have  time  to  con- 
sider whether  he  wotdd  appeal.  On  the  thirteenth 
day  the  vessel  was  released  : — Held,  that  the  de- 
fendant was  entitled  to  damages  for  the  twelve 
days'  detention.  The  Cliethire  Witch,  B.  &  L. 
362  ;  11  L.  T.  350. 

No  claim  for  demurrage  or  detention  of  a  ship 
under  warrant  of  arrest  issued  by  the  unsuc- 
cessful promoters  of  a  salvage  suit  can  be 
allowed  in  the  absence  of  mala  fides  or  malicious 
negligence.  The  Strath  narcr,  1  App.  Cas.  58  ; 
34  L.  T.  148— P.  C. 


AppraiieaieiitB.] — A  vessel  which  had 


been  saved  was  valued  by  a  receiver  of  wreck 
at  less  than  1,0007.  The  salvors  obtained  an 
order  for  a  commission  of  appraisement,  bat 
did  not  execute  it,  and  after  three  weeks  gave 
notice  that  they  proceeded  no  further  in  the 
suit : — Held,  that  thev  might,  within  four  days 
of  obtaining  the  order,  .have  ascertained  the 
value,  and  that  therefore  they  must  be  con- 
demned in  damages  for  detention  of  the  vessel 
during  the  rest  of  the  three  weeks.  TJte  Mar- 
garet and  Jane,  2  L.  R.,  Adm.  345  ;  38  L.  J., 
Adm.  38 ;  20  L.  T.  1017  ;  17  W.  R.  1064.  See 
also  eases  ante,  col.  1667. 

The  owner  of  a  ship  arrested  in  a  damaged 
suit  alleged  the  value  of  the  ship  to  be  one- 
fifteenth  less  than  it  was  afterwards  shewn  to 
be  upon  a  commission  of  appraisement  obtained 
by  tne  plaintiffs  :  the  amount  claimed  by  the 
plaintiffs  was  less  than  the  sum  for  which  the 
owners  were  willing  to  give  security  ;  but,  as- 
suming the  claim  to  be  sustained,  the  costs  would 
extend  the  claim  greatly  beyond  that  sum : — 
Held,  on  a  motion  by  the  plaintiffs  to  condemn, 
the  defendants  in  the  costs  of  the  appraisement, 
that  the  proper  order  was  that  the  costs  should  be 
costs  in  the  cause.    The  Bajnd,  18  W.  R.  150. 

An  appraisement  by  order  of  the  court  is  bind- 
ing on  both  parties.  Appeal  by  an  owner  to  have 
the  property  sold,  and  the  value  so  determined, 
rejected.  TJte  It.  M.  Mills,  3  L.  T.  613  ;  S,  P., 
Cargo  ex  Ventts,  1  L.  R.,  Adm.  50  ;  12  Jur.,  N.  S. 
379  ;  14  W.  R.  460. 

EffiDCt  on  Piioritioi  of  Material  Men.]— The 
possessory  lien  of  material  men  is  not  deter- 
mined by  the  arrest  of  the  vessel  by  warrant  of 
the  High  Court  of  Admiralty  in  a  suit  for  equip- 
ment and  repair.     The  Acacia^  42  L,  T.  264. 

Belease.] — When  a  part  owner  of  a  ship  insti- 
tutes a  suit  against  the  ship  claiming  as  against 
bis  co-owner  an  account  and  a  sale  of  the  ship, 
a  mortgagee  holding  a  mortgage,  which  wouui 
not  be  satisfied  by  a  sale  of  tJ^e  ship,  is  entitled, 
on  intervening  in  the  suit,  to  a  release  of  the 
ship  and  to  his  costs  from  the  time  of  his  claim- 
ing the  release.  Tlie  Eastern  Belle,  33  L.  T. 
214. 

The  Court  of  Chancery  appointed  certain  per- 
sons receivers  of  a  freight,  which,  before  they 
had  obtained  possession,  was  arrested  in  a  suit 
in  the  Court  of  Admiralty.  Upon  motion,  in  the 
latter  court,  on  behalf  of  the  receivers,  release 
decreed,  but  without  costs.  The  Bloomer,  11 
L.  T.  46. 

In  a  cause  of  restraint  the  charterer  of  the 
vessel,  if  he  has  a  substantial  interest  in  the 
question  before  the  court,  is  entitled  to  intervene 
in  the  suit.  The  Jfinlsf alien,  1  L.  R.,  Adm.  72  ; 
35  L.  J.,  Adm.  110. 
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A  vessel  havinj?  been  an-estecl  in  a  cause  of  re- 
Bti-aint  between^co-owners,  the  court,  on  a  motion 
by  the  charterer,  to  whom  the  vessel  had  been  let^ 
for  a  voyage,  ordered  her  release,  it  appearing 
that  the  alleged  co-owner  was  only  a  mortgagee. 
lb. 


What   Bail— Value.] -— A  wrong-doing 

vessel  was  arrested  in  a  caase  of  collision, 
having  been  herself  injured  in  the  collision. 
She  was  then  repaired,  and  her  value  was 
materially  increased  by  the  repairs : — Held, 
that  she  was  only  liable  to  the  extent  of  her 
value  at  the  time  when  she  was  arrested,  and 
that  she  ought  to  be  released  on  bail  to  that 
amount  being  given.  The  St.  Olaf,  2  L.  R., 
Adm.  360 ;  38  L.  J.,  Adm.  41  ;  20  L.  T.  758  ;  17 
W.  R.  743. 

Cargo.] — Cargo  consigned  to  Hamburg 

was  shipped  on  board  a  barque  which  came  into 
collision  with  a  ship  off  Corn%vall.  The  barque 
put  into  Plymouth,  and  was  with  her  cargo 
arrested  there,  and  remained  under  arrest.  The 
consignees  of  the  cargo  declined  to  accept  it  at 
Plymouth,  and  the  barque  was  subsequently  held 
to  blame  for  the  collision.  The  court  decreed 
a  release  of  the  cargo,  without  costs.  The  Flora, 
35  L.  J.,  Adm.  15  ;  14  L.  T.  192. 

Cargo  on  board  a  ship  to  blame  for  a  colli- 
sion can  only  be  arrested  to  obtain  payment 
of  the  freight  due  to  the  shipowner ;  and  there- 
fore, if  no  freight  has  accrued,  the  court  will 
decree  a  release  of  the  cargo.    Jb, 

A  vessel  was  arrested  in  a  cause  of  collision. 
At  the  time  of  the  collision  she  had  a  cargo  on 
board  ;  at  the  time  of  the  arrest  a  portion  only  of 
such  cargo  remained  on  board.  The  vessel  and 
cargo  belonged  to  the  same  owner : — Held,  that 
the  freight  due  upon  the  whole  cargo  must  be 
paid  into  court,  before  the  portion  on  board  at 
the  time  of  the  arrest  could  be  released.  Th^ 
lioccliff,  2  L.  R.,  Adm.  .%3  ;  38  L.  J.,  Adm.  5G  ; 
20  L.  T.  586  ;  17  W.  R.  745. 

Delay.] — The  defendants  having  occa- 
sioned great  delay  and  extra  expense,  so  that 
the  amount  in  which  the  action  had  been 
entered  proved  insufficient  to  cover  the  amount 
pronounced  to  be  due  to  the  plaintiff,  with  his 
costs  of  suit,  the  court  oi-dered  that  the  ship 
should  not  be  released  from  arrest  until  i>ay- 
nient  of  the  plaintiff's  claim  and  costs  should 
have  been  made.     The  Ilelen^  14  W.  K.  502. 

Be-Arreet  of  Ship.] — A  cause  of  damage  to 
cargo  was  instituted  against  a  foreign  ship  in  500/. 
The  owners  of  the  ship  appeared  in  the  cause,  bail 
was  given  in  500/.,  and  the  ship  was  relqased.  The 
cause  proceeded  to  hearing,  and  the  court  con- 
demned the  defendants  in  damages  and  costs. 
The  damages  were  assessed  at  452/.  2*.  8^7.,  and 
the  costs  of  the  plaintiffs  in  the  suit  were  taxed 
at  432/.  10*.  3//.  The  defendants  paid  to  the 
plaintiffs  600/.,  and  denied  their  liability  to 
pay  any  further  sum.  Afterwai*ds  the  ship 
being  within  the  jurisdiction,  the  court,  upon 
the  application  of  the  plaintiffs,  ordered  a  writ 
to  issue  directing  the  marshal  to  arrest  the  ship 
for^the  payment  of  the  balance  of  costs  due  to 
the  plaintiffs.  The  Freedom^  3  L.  R.,  Adm. 
495  ;  41  L.  J.  Adm.  1  ;  25  L.  T.  392. 

In  a  suit  in  rem  in  a  county  court,  the  ship 
having  remained  under  arrest  during  the  suit, 


the  judge  dismissed  the  suit  and  the  plaintiff 
appealed.  Held,  that  he  was  entitled  to  a  war- 
rant from  the  Court  of  Admiralty  to  re-arrest  the 
ship.  TJis  Miriam,  43  L.  J.,  Adm.  35  ;  30  L.  T, 
637  ;  S,  i>.,  Tlic  Frcir,  Tlui  Albert,  44  L.  J.^ 
Adm.  49  ;  32  L.  T.  672. 


Diaoretioii.] — The  jurisdiction,  which  the 


court  undoubtedly  possesses,  to  order  a  second 
arrest  in  respect  of  the  same  cause  of  action, 
should  be  cautiously  exercised.  Tlie  Flora,  35 
L.  J.  Adm.  14  ;  14  L.  T.  191. 

An  application  for  such  arrest  should  gene- 
rally be  made  to  the  court  itself.    lb. 

Bale— Praetioe  to  ascertain  Prioritiei.^^Sale 
of  vessel  by  decree  of  the  High  Court  of  Admiralty 
restrained  in  order  to  ascertain  the  respective 
priorities  of  material  men  and  mortgagees  before 
appraisement  and  sale,  such  priorities  to  be  ascer- 
tained by  petition  and  answer  in  the  High  Court 
of  Admiralty.  Hamilton  v.  Harlund,  The  AeaoiOy 
41  L.  T.  741— C.  A. 

Sale  of  Ship — Proceeds  of.] — When  there  are 
several  claimants  against  the  proceeds  of  a 
vessel  in  the  registry,  and  she  has  been  sold  at 
the  suit  of  one,  the  costs  of  such  sale  will  be 
paid  before  all  claims,  as  such  sale  was  for  the 
benefit  of  alL     The  Panthea,  26  L.  T.  389. 

In  a  cause  of  collision,  the  ship  having  been 
released  from  arrest  upon  bail  given  in  the  full 
sum  in  which  the  cause  was  instituted,  cannot 
be  re-arrested  by  the  plaintiff  to  answer  his 
damages,  if,  after  the  ordinary  decree  and  refer- 
ence, they  prove  to  exceed  that  sum,  and  if  the 
ship  has  been  sold  by  the  court  in  another 
action,  bix)ught  by  other  parties,  the  court  can- 
not Older  the  proceeds  of  the  ship  to  be  applied 
to  satisfv  such  damages,  or  interest,  or  costs  of 
the  first  action.     JAc  Wild  Ranger,  B.  &  L.  84. 

Where  a  ship  has  been  sold  by  order  of  the 
court,  and  the  proceeds  are  in  the  registry, 
such  proceeds  are  not  money  belonging  to  the 
owners  of  the  ship  under  1  &  2  Vict.  c.  110, 
s.  12,  nor  a  debt  owing  to  them  under  17  &  18 
Vict.  c.  125,  s.  61.    lb. 

Where,  after  judgment  against  a  ship  in  a 
damage  action  where  bail  has  been  given  and 
the  ship  released,  judgment  is  given  against  the 
same  snip  in  a  necessaries  action,  in  which  the 
ship  is  sold  and  the  proceeds  of  the  sale  of  the 
ship  paid  into  court,  the  plaintiffs  in  the  damage 
action  cannot  be  paid  out  of  the  proceeds,  to  the 
prejudice  of  other  claimants  still  having  mari- 
time liens  upon  the  proceeds.  Hie  Falk,  4  Asp. 
M.  C.  592  ;  47  L.  T.  308. 

Befanlt  Action— Sale  before  Judgment.] 

— ^AVhere  in  a  salvage  action,  in  which  no  appear- 
ance had  been  entered,  it  was  alleged  upon  affi- 
davit that  the  ship  and  cargo  were  daily  deterio- 
rating in  value,  and  that  large  expenses  wei-c 
being  incurred  in  respect  of  the  charge  of  the 
property,  and  that  the  plaintiffs  had  been  in 
communication  with  the  owners  as  to  a  sale,  the 
court,  on  motion  by  the  plaintiffs  prior  to  decree, 
ordered  an  appraisement  and  sale  of  the  property. 
The  Anna  Helena  (No.  1),  5  Asp.  M.  C.  61  ;  4vS 
L.  T.  681. 

Appraisement  — PrlTate  Contract.]— In 

an  action  for  master's  wages  and  disbursements, 
where  the  ship  pi-oceeded  against  was  subject  to 
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other  claims  by  mortgagees  and  material  men, 
the  court  upon  motion,  no  opposition  being 
offered,  ordered  an  official  appraisement  of  the 
ship  to  be  made,  and  the  ship  to  be  sold  by  the 
marshal  by  priTatc  contract  for  a  sum  of  money 
not  less  than  the  appraisement,  upon  proof  that 
the  mortgagees  assented  to  such  sale,  and  that 
notice  of  the  motion  had  been  served  upon  all  the 
claimants,    TJic  Plaiiet,  49  L.  T.  204. 

Bale  and  ITnliTery  of  Cargo.  J — Order  made, 
on  application  of  the  respondents  in  a  pending 
appeal,  for  unlivery  of  the  cargo  and  sale  of  a 
mortgaged  ship,  the  unlivery  and  sale  of  which 
had  been  decreed  by  the  Court  of  Admiralty.  The 
Jeff  Davis,  5  Moore,  P.  C.  C,  N.  S.  25  ;  2  L.  R.. 
P.  C.  19. 

Attaohmont  of  Funds  in  Begistry.] — A  fund 
lying  in  the  registry  of  the  court  cannot  be  at- 
tached by  process  of  foreign  attachment  out  of 
the  Mayors  court  of  London.  The  Albert 
Croshi/j  Lush.  101. 

Iignnetiott  to  reitrain  Bomoval  of  Ship  sold 
Abroad.] — An  Englishman  entered  into  a  con- 
tract abroad  with  a  foreigner  for  the  purchase 
of  a  ship,  then  on  her  homeward  voyage  to 
Cork,  the  purchaser  to  take  possession  of  the 
ship  immediately  after  the  delivery  of  the  home- 
ward cargo  at  any  place  whither  she  might  be 
ordered.  The  ship  was  ordered  to  Sunderland, 
where  she  discharged  her  cargo.  On  a  motion 
by  the  purchaser  for  an  injunction  to  restrain 
the  removal  of  the  ship  from  Sunderland : — 
Held,  that  substituted  service  on  the  captain  in 
chai*gc  of  the  vessel  was  sufficient,  and  that  the 
court  had  jurisdiction  to  restrain  the  removal  of 
the  ship  pending  the  suit.  Hart  v.  Ilcrioig,  8 
L.  R.,  Ch.  860 ;  29  L.  T.  47  ;  21  W.  R.  663. 

Prohibition  from  dealing  in  Shares.]  —The 
Court  of  Probate,  as  a  division  of  the  High  Court 
of  Justice,  to  which  the  jurisdiction  formerly 
exercised  by  the  Court  of  Chancery  has  been 
transferred  by  the  Judicature  Act,  s.  16,  has 
power  to  issue  an  order  prohibiting  the  dealing 
in  any  share  of  a  ship  for  a  time  and  on  con- 
ditions to  be  named  therein,  and  the  registrar 
of  shipping,  on  being  served  with  such  order,  or 
an  official  copy  thereof,  must  obey  the  same. 
Nicholas  V.  Dracachis,  1  Adm.  D.  72  ;  45  L.  J., 
Adm.  45 ;  24  W.  R.  461. 

PosaoBtion.] — The  Court  of  Admiralty  will  not 
dispossess  the  equitable  owner  of  the  moiety  of 
a  snip  at  the  instance  of  the  legal  owner  of  more 
than  a  moiety.  The  Victoria,  Swabey,  408 ;  5 
Jur.,  N.  S.  204. 

The  court  inclines  against  dispossession,  and 
requires  the  plaintiff's  claim  to  be  clearly  proved. 
Jh, 

The  court  had,  even  when  its  jurisdiction  was 
more  restricted,  authority  to  decree  possession  of 
a  vessel  to  the  owner,  who  had  been  deprived  of 
it  by  force,  violence  or  fraud.  The  Beatrice, 
otherwise  The  RappaJuiyinocJt,  36  L.  J.,  Adm.  9. 

In  a  cause  of  possession  by  an  owner  of  the 
greater  part  of  a  vessel,  the  master,  owning  the 
remaining  part,  is  not  entitled  to  retain  possession 
of  the  vessel  upon  an  offer  of  security  to  the 
amount  of  his  co-owner's  interest.  21ie  Kent, 
Lush.  496. 


PoisesBlon  Fees.] — When  an  admiralty  salt  is 
instituted  in  a  county  court  ajgainst  a  vessel 
■which  is  under  the  an^  of  the  Court  of  Admi- 
ralty, it  is  unnecessary,  so  long  as  the  vessel  re- 
mains under  such  arrest,  for  the  officer  of  the 
county  court  to  incur  expense  in  placing  a  per- 
son in  possession,  and  a  double  set  of  .possession 
fees  will  not  be  allowed.  The  Rio  Lima,  4  L.  H., 
Adm.  157  ;  43  L.  J.,  Adm.  4  ;  29  L.  T.  517  ;  22 
W.  R.  303. 


Bail.] — In  suits  for  possession  the  Court 


of  Admiralty  can  take  bail.     The  Etangelitt  ria , 
46  L.  J.,  Adm.  1  ;  25  W.  R.  255. 


d.  Proceedings  in  Aotiona. 

Parties.] — ^A  minor  sues  by  proxy.    Tlie  Alhi  ri 
Crosby,  Lush.  44. 


Assignment  of  Cause  of  Action.]  —  In 


a  suit  for  building  and  equipping  a  vessel, 
the  defendant  pleaded  that  the  plaintiffs'  claim 
vested  in  their  trustee  under  a  composition  deed  ; 
and  the  plaintiffs  in  their  reply  alleged  that 
they  assigned  the  causes  of  notion  before  the 
execution  of  the  deed,  and  th.it  the  suit  was 
brought  in  their  names  as  trustees  for  the 
assignee  : — Held,  that  the  assignment  of  the 
causes  of  action  carried  ^vith  it  all  rights  of 
action,  which  though  inchoate  at  the  time  might 
subsequently  become  complete.  Tlw  \Vasp,  1 
L.  R.,  Adm.  367  ;  16  L.  T.  854. 

Lien — Enforolng,  ^.] — The  proper  mode  of 
enforcing  a  maritime  lieu  on  a  vessel  belonging 
to  a  company  which  has  been  ordered  to  be 
wound  up,  is  by  a  proceeding  in  the  winding- 
up,  and  not  by  a  proceeding  in  rem  in  the  Admi- 
ralty Court.  Australia  Direct  Steam  Natigalio» 
Company,  In  re,  20  L.  R.,  Eq.  25  ;  44  L.  J.,  Ch. 
676.  Sec  also  cases  ujider  lyrerious  heads  in  thi« 
Title. 

Bight  of  Beginning.] — Where  it  appeared  on 
the  pleadings  in  a  cause  of  damage  by  collision 
that  at  the  time  of  the  collision  the  plaintiff^s 
vessel,  a  fishing  smack,  was  riding  attached  to 
her  nets,  and  stationary  with  a  single  white 
light  exhibited,  but  one  of  the  charges  made 
against  her  by  the  defendants  in  their  answer 
was  that  she  improperly  neglected  to  exhibit 
the  lights  required  by  the  8ea  Fisheries  Act, 
1868,  two  lights — one  over  the  other: — Held, 
that  as  it  must  be  implied  that  the  neglect  to 
exhibit  such  lights  contributed  to  the  collision, 
the  plaintiff  ought  to  begin.  The  Bottle  Imp, 
42  L.  J.,  Adm.  48  ;  28  L.  T.  286  ;  21  W.  R.  600. 

In  a  cause  of  collision,  where  the  defendants 
plead  inevitable  accident  alone,  it  lies  upon  the 
plaintiff  to  shew  a  primit  facie  case  of  negligence 
against  the  defendants,  and  the  plaintiffis  must 
therefore  begin.     The  Abraham,  28  L.  T.  775. 

In  a  cause  of  damage  the  defendant,  by  his 
pleading,  made  no  charge  of  negligence  against 
the  plaintiff,  but  denied  generally  the  averments 
in  the  petition,  and  pleaded  inevitable  accident : 
— Held,  that  the  plaintiff  ought  to  begin.  The 
Benmore,  4  L.  R.,  Adm.  132  ;  43  L.  J.,  Adm.  5  : 
22  W.  R.  190. 

In  a  damage  suit  the  pmctice  of  the  court  rtj- 
quires  the  plaintiff  to  begin,  notwithstanding 
that  the  defendant  raises  no  other  defence  than 
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that  of  inevitable  accident.     The  Otter,  4  L.  R., 
Adm.  203  ;  30  L.  T.  43  ;  22  W.  R.  567. 

Where  there  arc  rival  salvors  the  salvor  wha 
first  enters  his  sait  has  the  right  to  begin,  unless 
special  circumstances  are  shewn.  The  Morocco, 
24  L.  T.  598. 

DiMontinaanoe.]— The  plaintiffs  in  an  action 
of  co-ownerahip  having  obtained  an  order  re- 
quiring the  defendant  to  deliver  up  the  certificate 
of  registry  of  the  ship  to  them,  before  delivering 
a  statement  of  claim  wholly  discontinued  the 
action  without  leave  of  the  court.  The  defen- 
dant thereupon  applied  to  have  the  action  dis- 
missed with  costs  : — Held,  that  the  action  must 
be  dismissed,  and  that,  under  Ord.  XXIII.  r.  1, 
he  was  entitled  as  of  right  to  all  the  costs  of  the 
action.  Th^  St,  Ola/,  2  Adm.  D.  113  ;  46  L.  J., 
Adm.  74  ;  36  L.  T.  30— C.  A. 

Staying  Frooeedings  during  Fendeney  of  Two 
Suits.] — AVhen  a  plaintiff  in  a  cause  of  damage 
has  commenced  two  actions  ;  one.  first  in  oi*der 
of  date,  in  the  Court  of  Admir^ty  of  Ireland, 
and  a  second  in  the  High  Court  of  Justice  in 
England,  he  will  not  be  allowed  to  proceed  with 
the  latter  until  lie  lias  abandoned  proceedings  in 
the  foi-mer.  It  is  not  sufficient  tliat  he  is  de- 
sirous of  abandoning  proceedings  in  the  former, 
and  that  he  is  not  allowed  to  do  so  by  the  Irish 
Court ;  such  refusal  should  be  corrected  by 
appeal.  The  Cattarina  Chiazzaro,  1  Adm.  D. 
268  ;  45  L.  J.,  Adm.  105  ;  34  L.  T.  588. 

VVhen  a  collision  has  occurred  between  two 
vessels,  each  belonging  to  foreign  o\vners  not 
resident  within  the  jurisdiction  of  the  court,  and 
one  of  the  vesesels  has  been  arrested  in  a  cause  of 
damage  in  rem,  but  the  other  has,  in  consequence 
of  the  collision,  become  a  total  wreck  and  cannot 
be  arrested,  the  court  may,  on  a  cause  in  per- 
sonam being  properly  instituted  on  behalf  of  the 
owners  of  the  vessel  arrested  against  the  owners 
of  the  vessel  which  cannot  be  arrested,  stay  the 
proceedings  in  the  principal  cause  in  I'em  until 
security  is  given  to  answer  judgment  in  the  cross 
cause  in  personam.  The  Charkich,  4  L.  R.,  Adm. 
120  ;  42  L.  J.,  Adm.  70  ;  29  L.  T.  404  ;  22  W.  R.  63. 

Damage  to  Cargo— Limitation  of  Lia- 


bility.]— Where  owners  of  cai^go  have  recovered 
judgment  in  a  collision  action  brought  by  them, 
and  the  ownere  of  the  ship  carrying  the  cargo 
subsequently  bring  an  action  against  the  same 
ship  to  recover  damages  in  respect  of  the  same 
collision,  and  the  damages  in  both  actions  would 
exceed  the  value  of  the  defendant's  ship  at  8/. 
per  ton,  and  the  damage  in  the  cargo  action 
alone  would  not  exceed  that  amount,  the  court 
will  not  stay  proceedings  in  the  cargo's  action 
until  after  judgment  in  the  ship's  action,  on 
the  ground  that  without  such  stay  the  defen- 
dants have  to  institute  a  limitation  of  liability 
action,  which  would  be  unnecessary  if  the  de- 
fendants obtained  judgment  in  the  ship's  action. 
TJw  Alne  Holme  (No.  2),  4  Asp.  M.  C.  593  ;  47 
L.  T.  309. 


Lis  Alibi  Pendens. ]— In  an   action  of 


damage  in  personam  by  the  owners  of  the  ship 
G,,  against  the  owners  of  the  ship  P.,  it  appeared 
that  a  cause  of  damage  in  rem  relating  to  the 
same  collision  had,  prior  to  the  proce(Sings  in 
this  court,  been  instituted  by  the  owners  of  the 
P.  against  the  G.  in    a  vice-admiittlty  court 


abroad,  and  was  then  pending.  The  coui-t,  on 
the  application  of  the  owners  of  the  ship  V.. 
stayea  the  proceedings  in  this  court  until  after 
the  hearing  of  the  cause  in  the  vice-admiralty 
court  abroad.  The  Peshawur,  8  Adm.  D.  32  ; 
52  L.  J.,  Adm.  30  ;  48  L.  T.  796  ;  31  W.  R.  660. 

Consolidation  of  Canses.] — The  court  will, 
where  it  is  convenient  to  do  so,  order  one  of 
several  consolidated  causes  to  be  referred  to  the 
registrar  separately.  Tfie  Ilelen  Jl,  Coojjer,  3 
L.  R.,  Adm.  339  ;  40  L.  J.,  Adm.  46. 

When  judgment  has  been  given  in  one  of  two 
suits,  the  court  cannot  order  the  two  suits  to  be 
consolidated.  7'/m?  Demetrius,  3  L.  R.,  Adm. 
523  ;  41  L.  J.,  Adm.  69 ;  26  L.  T.  324  ;  20  W.  R. 
761. 

The  court  will,  in  the  exercise  of  its  discretion, 
make  such  order  for  consolidation  as  it  considers 
will  meet  the  justice  of  the  case,  and  protect  the 
interest  of  the  suitors.  The  Vildomla,  The 
Emerald,  TJie  Satellite,  Tlie  Toiler,  42  L.  T.  95. 

Evidence  in  prior  Suit  when  admitted.] 


— The  court  cannot,  except  by  consent,  order 
that  evidence  in  one  suit  that  has  been  heard, 
shall  be  admitted  as  evidence  in  a  subsequent 
suit.  Two  suits  in  rem  by  the  owners  of  two 
ships  which  came  into  collision  were  instituted, 
and  judgment  had  been  given.  An  application 
that  the  evidence  in  those  suits  be  admitted  in  a 
suit  in  personam  by  the  owners  of  cargo  on 
board  of  one  of  the  ships  was  refused.  The 
DemetHuM,  supra. 

Amendment  of  Frooeedingi.] — To  entitle  a 
party  to  amend  an  error  in  a  decree,  the  mistake 
should  be  brought  to  the  notice  of  the  court  with 
the  utmost  possible  diligence.  An  application  to 
alter  a  decree  five  months  after  the  decree  was 
made  was  rejected.  The  Orient,  39  L.  J.,  Adm. 
10  ;  21  L.  T.  762. 

The  court  will,  before  the  hearing,  allow  thi' 
amount  in  which  the  cause  was  instituted  to  bo 
increased.  The  Mwander,  B.  &  L.  29  ;  6  L.  T.  400. 


Fraeipe.] — In  a  cause  of  collision  after 


their  vessel  had  been  arrested  and  released  on 
bail,  the  defendants  admitted  their  liability  and 
consented  to  a  reference.  The  court  afterwards, 
under  siiecial  circumstances,  granted  leave  to  the 
plaintiff  to  amend  the  praecipe  to  institute,  by  in- 
creasing the  amount  in  which  the  suit  was  insti- 
tuted. The  Johannes,  3  L.  R.,  Adm.  127  ;  39 
L.  J.,  Adm.  41 ;  23  L.  T.  26. 

In  a  precipe  to  institute  the  cause  the  plain- 
tiff stated  the  suit  as  one  of  damage  to  cargo, 
and  the  affidavit  to  lead  warrant  alleged  that 
they  had  sustained  damage  by  breach  of  duty 
and  breach  of  contract.  After  the  arrest  of  the 
ship,  and  appearance  entered  on  behalf  of  her 
owners,  leave  to  amend  by  striking  out  of  the 
pnecipe  to  institute  the  words  "damage  tu 
cargo,"  and  substituting  the  words  ^'  breach  of 
duty  and  breach  of  contract  on  the  part  of  the 
master  and  crew,"  granted  on  payment  of  the 
costs  occasioned  by  the  misstatement  in  the 
prajcipo.  The  Princess  Royal,  3  L.  R.,  Adm. 
27  ;  39  L.  J.,  Adm.  29. 

The  praecipe  to  institute  an  action  liaving  been 
by  mistake  entered  in  a  smaller  sum  than  that 
intended,  the  defendant's  ship  was  arrested  and 
bailed  in  that  sum.  On  the  mistake  being  dis- 
covered before  the  hearing  of  the  cause,  the  court 
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gave  permission  (on  payment  of  costs  occasioned 
by  the  mistake)  for  the  praecipe  to  be  amended, 
and  the  ship  to  be  re-arrested.  The  Ilero^  B.  & 
L.  447  ;  13  W.  R.  927. 


Preliminary  Act.] — ^The  defendants  in  a 


cause  of  damage  applied  to  the  court  when  the 
cause  was  called  on  for  hearing,  and  before  any 
evidence  had  been  taken,  for  leave  to  amend  a 
statement  in  their  preliminary  act,  and  to  make  a 
similar  amendment  in  the  answer.  The  court 
allowwl  the  amendment  to  be  made  in  the 
answer,  but  refused  to  allow  any  amendment  to 
be  made  in  the  preliminary  act.  llie  Frankland^ 
3  L.  R.,  Adm.  511 ;  41  L.  J.,  Adm.  3  ;  25  L.  T. 
889  ;  20  W.  R.  592. 

Tlie  court  will  refuse  to  allow  a  mistake  in  a 
preliminary  act  to  be  amended,  even  though 
the  application  for  an  amendment  be  made  before 
the  hearing  of  the  suit  and  be  supported  by  affi- 
davit. The  Mirajhda,  7  Adm.  D.  185  ;  51  L.  J., 
Adm.  56  ;  47  L.  T.  447  ;  30  W.  R.  615 ;  4  Asp. 
M.  C.  595. 

An  application  to  amend  a  mistake  in  a  preli- 
minary act  must  be  made  immediately  upon 
discovery,  and  must  be  supported  by  affidavit. 
Tlw  Vort'igern^  Swabey,  518. 


PleadingB.]-When  thecouit  ordera  a  plead- 


ing to  be' amended  without  naming  a  time  within 
which  the  amendment  is  to  bo  made,  and  there 
is  unnecessary  delay  in  making  the  amendment, 
the  proper  course  is  for  the  other  party  to  apply 
to  the  court  for  a  peremptory  onler.  The  Justyn, 
IIW.R.  44. 

"VMiere  a  long  delay  had  taken  place  through 
misapprehension  or  neglect  in  amending  a  repli- 
cation, in  accordance  with  the  direction  of 
the  court,  but  no  application  had  been  made 
for  a  peremptory  order  specifying  a  time  with- 
in which  the  amendment  was  to  be  made, 
the  court  refused  to  strike  out  the  amended  re- 
plication.   Jb. 

Form  of  Fleadingi.] — Pleadings  should  be  so 
framed  as  to  assist  not  only  the  party  in  his 
statement  of  the  case,  but  also  the  court  in  in- 
vestigating the  truth  between  the  litigants  ;  the 
defendant  in  a  collision  cause  cannot  rely  on  a 
simple  negative,  but  must^  state  the  circum- 
stances relating  to  the  collision.  The  Why  Kot^ 
2  L.  R.,  Adm.  265  ;  38  L.  J.,  Adm.  26. 

To  a  petition  alleging  that  the  Margaret  had 
been  for  some  time  close-hauled  on  the  starboard 
tack,  and  that  the  Why  Not  on  the  port  tack 
came  into  collision  with  her,  the  answer  ad- 
mitted that  the  latter  was  close-hauled  on  the 
port  tack,  and  alleged  that  the  Margaret  was 
seen  on  the  port  tack,  distant  about  a  mile  : — 
Held,  that  the  defendants  were  bound  also  to 
allege  what  was  subsequently  done  on  board  the 
Why  Not,  and  before  the  collision,  and  the  mode 
of  the  collision.    1  b. 

In  a  suit  for  damage  to  cargo,  the  petition 
ought  in  general  to  state,  so  far  as  is  practicable, 
the  cause  to  which  the  plaintiff  attributes  the  loss 
or  damage.     The  Helcne^  B.  &  L.  415. 

The  rule,  that  a  party  seeking  redress  for  an 
injury  can  only  recover  secundum  allegata  et 
probata,  applies  only  to  cases  where  the  aver- 
ments all^d  in  the  pleadings  arc  material  to 
the  issue  raised.  The  Alice  and  Rtrnta,  2 
L.  R.,  P.  C.  214  ;  38  L.  J.,  Adm.  20  ;  19  L.  T. 
753  ;  17  W.  R.  209  ;  5  Moore,  P.  C.  C,  N.  S.  300. 


Where,  therefore,  in  a  case  of  collision  cansed 
by  a  vessel  drifting  and  driving  down  ujmn 
another  at  anchor  in  the  same  anchorage,  though 
the  relative  bearing  of  the  two  vessels  previously 
to  the  collision  was  incorrectly  pleaded  and 
alleged  by  the  vessel  proved  to  be  entitled  to 
redress: — Held,  that  the  vessels  not- being  in 
motion,  their  previous  relative  bearing  when  at 
anchor  was  not  a  material  fs/it  to  the  issue, 
namely,  which  vessel  caused  the  collision,  as  to 
render  the  actual  proof  of  the  damage  of  no  avail, 
and  so  entitle  the  offending  party  to  the  benefit 
of  the  rule.    1  b. 

The  pleadings  should  be  so  framed  as,  if  neces- 
sary, to  enable  an  examiner  to  elicit  in  evidence 
all  the  facts  of  the  case.  The  ClavJt  Th4me*en^ 
32  L.  J.,  Adm.  106  ;  9  Jur.,  N.  S.  388  ;  8  L.  T. 
121  ;  11  W.  R.  538. 

In  answer  to  a  suit  for  damage  to  caigo,  it  is 
not  sufficient  to  allege  that  the  damage  was 
caused  by  accidents  and  perils  by  the  bill  of 
lading  excepted.  The  defendant  must  specify 
the  particular  accidents  or  perils.  The  llaktm 
uiffehteefij  43  L,  J.,  Adm.  9. 

In  a  cause  of  damage  to  cargo,  the  plaintiffs 
alleged  that  the  oil-cake  was  not  delivered  in 
good  order  accoixling  to  the  terms  of  the  bill  of 
lading,  and  also  that  there  was  a  breach  of  the 
contract  in  the  bill  of  lading,  or  that  the  damage 
was  caused  by  the  negligence  or  breach  of  duty 
of  the  master  or  crew  : — Held,  that  they  v.  ore 
not  bound  to  set  forth  the  i>articular  acts  or  the 
character  of  the  negligence  which  caused  the 
damage.  The  Freedom,  2  L.  R.,  Adm.  346 :  38 
L.  J.,  Adm.  25 ;  20  L.  T.  229,  1018  ;  18  W.  R. 
48. 

In  a  CAuse  of  damage,  where  the  evi<h  nee  is 
taken  before  an  examiner,  the  rule  applies,  that 
if  it  is  intended  to  rely  upon  a  defence  of  in- 
evitable accident,  such  defence  must  be  in  terms 
distinctly  raised  on  the  pleading.  The  E,  Z.,  33 
L.  J.,  Adm.  200  ;  10  L.  T.  790. 


Sinoe  Bnles  of  Sapreme  Court,  1883.] — 


A  statement  of  claim  in  a  salvage  action  was 
drawn  in  the  Form  No.  6  of  Appendix  C.  to  the 
Rules  of  the  Supreme  Court,  1883  ;  on  motion  by 
the  defendants  under  Ord.  XIX.  r.  7,  for  a  further 
and  better  statement  of  claim  or  particulars  : — 
Held,  that  the  plaintiffs  must  deliver  a  fuller 
statement  of  claim,  and  that  in  salvage  actions 
a  fuller  form  than  that  given  in  Appendix  C, 
No.  6,  should  generally  be  followed.  The  Ifh, 
8  Adm.  D.  227  ;  53  L.  J.,  Adm.  14  ;  49  L.  T.  444  ; 
32  W.  R.  171. 

Admissioni  in.]— Where  the  answer  does 


not  deny  the  truth  of  the  preceding  allegation, 
but  draws  a  conclusion  from  it,  it  must  be  taken 
to  admit  the  truth  of  the  allegation.  The  Pcer^ 
less,  30  L.  J.,  Adm.  89  ;  Lush.  103— P.  C. 

Admission  by  pleading  extends  to  matters  of 
fact,  but  not  of  law.    lb. 

Coimter-claim.] — Under  the  Judicature  Act 
and  rules,  the  defendant,  where  he  admits  his 
liability  for  the  damage  done  by  a  collision,  but 
claims  to  have  his  liability  limited  to  8Z.  or  15/. 
per  ton  of  his  vessel  under  the  Merchant  Ship- 
ping Act,  1862  (25  &  26  Vict.  c.  63),  s.  64,  can  so 
claim  by  counter-claim  insteadof  by  instituting  a 
separate  suit  for  limitation  of  liability.  I'ke 
Clvtha,  45  L.  J.,  Adm.  108  ;  35  L.  T.  36. 

Application  to  amend  statement  of  defence 
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by  adding  counter-claim  at  trial,  refnsed.    The 
Leon,  6  Adm.  D.  151. 

Befitalt  of  Pleading.]— Old.  XXIX.  r.  2,  does 
not  apply  to  proceedings  in  an  admiralty  action 
in  rem  where  no  statement  of  defence  has  been 
delivered.  In  such  a  case  the  practice  prevailing 
in  the  High  Coart  of  Admiralty  immediately 
before  the  coming  into  operation  of  the  Judica- 
ture Acts,  must  be  followed;  The  S/actoriUy  2 
Adm.  D.  3  ;  36  L.  T.  431  ;  25  W.  R.  62 ;  S,  -P., 
The  Polymedc,  1  Adm.  D.  121 ;  3-4  L.  T.  367  ;  24 
W.  R.  256. 

Third  Party— Tow  and  Tog.] — In  an  action 
for  damage  by  collision  brought  by  a  vessel  at 
anchor  against  a  vessel  in  tow  of  a  tug,  the 
owners  of  the  tug  were  made  third  parties  under 
Ord.  XVI.  r.  18,  as  the  defendants  claimed  to  be 
indemnified  by  the  owners  of  the  tug  against  the 
plaintiffs'  claim  on  the  ground  that  the  improper 
navigation,  if  any,  was  that  of  the  tug.  An  ap- 
plication for  directions  under  Ord.  XVI.  r.  21, 
was  subsequently  made,  and  the  plaintiffs  there- 
upon asked  that  the  third  parties  should  be  dis- 
missed fi-om  the  action  on  the  ground  that  the 
plaintiffs  would  be  embarrassed  by  the  proceed- 
ings between  the  defendants  and  the  third 
parties : — Held,  that  the  third  parties  must  be 
dismissed,  as  under  the  circumstances  questions 
would  probably  arise  between  them  and  the  de- 
fendants by  which  the  plaintiffs  might  be  em- 
barrassed, as  they  were  different  from  those  upon 
which  the  action  between  the  plaintiffs  and  de- 
fendants would  turn.  Tlie  Bianca,  8  Adm.  D. 
91  ;  62  L.  J.,  Adm.  56  ;  48  L.  T.  440  ;  31  W.  R. 
954  ;  5  Asp,  M.  C.  60. 

e.  Particulars. 

Bnles  same  as  in  Queen's  Bench  Division — 
Damage  to  Cargo.] — The  rule  as  to  giving  the 
opposite  party  particulars  of  any  general  allega- 
tion in  pleadings  ought  to  be  the  same  in  the 
Admii-alty  as  in  the  Queen's  Bench  Division. 
Where,  therefore,  in  an  action  in  the  Admiralty 
Division  by  cargo  owners  against  shipownei'S  for 
deliveiy  of  cai'go  in  a  damaged  condition,  the 
statement  of  claim  alleged  that  the  damage  was 
not  occasioned  by  any  of  the  excepted  perils 
mentioned  in  the  bill  of  lading  under  which  the 
cargo  had  been  shipped,  but  was  occasioned  by 
the  defective  condition  of  the  vessel  or  by  the 
negligence  or  breach  of  duty  of  the  defendants 
or  their  servants,  it  was  held  that  the  defendants 
were  entitled  to  particulai's  of  the  defects  ren- 
dering the  vessel  not  fit  to  carry  the  cargo. 
The  Uonj,  7  Adm.  D.  117  ;  51  L.  J.,  Adm.  73  ; 
46  L.  T,  757 ;  4  Asp.  M.  C.  637— C.  A. 

In  a  case  instituted  under  the  Admiralty 
Court  Act,  1861,  s.  6,  to  recover  for  damage 
caused  to  a  cargo  of  wheat  in  sacks,  the  plaintiff 
in  his  statement  of  claim  pleaded  that  the  sacks 
had  been  delivered  in  a  wetted,  damaged,  and 
deteriorated  condition,  and  that  many  of  them 
had  been  cut  open  and  started,  whereby  further 
damage  had  been  caused  to  the  cargo.  On  an 
application  on  behalf  of  the  defendants,  who  ad- 
mitted their  liability  in  respect  of  the  damage 
caused  by  the  sacks  having  been  cut  open,  the 
court  ordered  the  plaintiff  to  give  particulars  of 
the  number  of  sacks  cut  open  and  the  damage 
resulting  therefrom.  The  Wetttrhom,  34  L.  T. 
587  ;  24  W.  R.  323. 


Whan  a  ship  was  totally  lost  in  a  collision,  the 
court,  contrary  to  the  practice  of  the  court,  made 
an  order,  in  an  action  by  the  shipowners  against 
the  vessel  doing  the  damage,  for  particulars  of 
the  plaintiff's  claim  to  be  dSivered  to  the  defen- 
dants. The  X  P,  Xeihen,  34  L.  T.  588 ;  24 
W.  R.  324. 

f.  Disoovery. 
(^See  (Una  DiscoVEBY.) 

Doonmentfl — Before  Jndieatnre  Aets.] — In  an 
action  in  rem  against  a  foreign  ship  whose  owners 
are  resident  abroad,  the  court  will  make  an 
order  for  discovery  of  documents  against  such 
owners,  but  will  always  allow  a  reasonable 
time  for  making  the  affidavit  of  documents.  The 
EmtiMy  34  L.  T.  742. 

To  obtain  discovery  of  documents,  the  affi- 
davit in  support  of  the  application  must  allege 
some  one  particular  document  to  be  in  the  pos- 
session of  the  party  from  whom  discovery  is 
sought.     T/te  Cordelia,  28  L.  T.  776. 

Inipeetion.] — ^The  court,  where  a  motion  is 
made  for  leave  to  inspect  documents  without  a 
previous  application  to  the  person  in  possession, 
will  condemn  the  party  moving  in  costs  of  the 
motion.  The  Afemphis,  3  L.  R.,  Adm.  3  ;  21 
L.  T.  727. 

In  an  action  by  the  owner  of  cargo  against  a 
shipowner,  he  alleged  damage  in  consequence  of 
a  collision  with  another  ship,  caused  by  the  de- 
fendant's n^ligent  navigation.  A  compromise 
of  cross-suits  in  the  Admiralty  Court  in  respect 
of  the  collision  had  been  enterod  into  by  the  re- 
spective owners  of  the  two  ships  : — Held,  that 
tne  plaintiff  had  a  right  to  inspect  the  terms  of 
this  compromise.  Hutohinstm  v.  GloreVy  1  Q.  B. 
D.  138  ;  45  L.  J.,  Q.  B.  120 ;  33  L.  T.  605 ;  24 
W.  R.  185.    Affirmed,  33  L.  T.  834— C.  A. 

Upon  an  application  for  inspection  of  docu- 
ments, the  court  will  order  them  to  be  brought 
into  the  registry,  and  after  perusal  of  them 
decide  whether  or  not  the  application  should  be 
gi*anted.  The  Maegregor  Laird,  1  L.  R.,  Adm, 
307  ;  36  L.  J.,  Adm.  10  ;  15  W.  R.  262. 

In  a  suit  for  damage  to  cargo,  it  is  no  answer 
to  a  claim  for  production  of  letters  with  refer- 
ence to  the  shipment  of  the  cargo  that  those 
letters  disclose  the  private  secrets  of  their 
owners.  Tlie  Don  Francisco,  Lush.  468  ;  31 
L.  J.,  Adm.  205  ;  6  L.  T.  133.  See  also  ca^es 
ante,  col.  1605. 

Of  Vessel.  J — The  court  has  power  to  order  • 

an  inspection  of  a  vessel  by  Trinity  Masters,  and 
will  direct  that  they  be  attended  by  the  proctors, 
and  a  viewer  on  behalf  of  each  party.  The 
Oermunia,  37  L.  J.,  Adm.  59  ;  19  L.  T.  20. 

An  inspection  to  ascertain  whether  the  lights 
carried  by  a  ship  were  such  as  the  regulations 
require,  ought  to  be  made  at  night.  Thr 
Germania,  21  L.  T.  44— P.  C. 

Interrogatories — Striking  ont. ] — Interroga- 
tories administered  in  a  collision  action,  and  re- 
lating to  the  circumstances  of  the  collision,  will 
not  be  struck  out  under  r.  3  of  the  Rules  of  the 
Supreme  Court  of  November,  1878,  as  scandalous 
or  unreasonably  or  vexatiously  exhibited,  because 
the  information  sought  to  be  obtained  through 
them  would  for  the  most  part  be  afforded  by  the 
preliminaiy  acts.     The  Rudnorshlre,  5  Adm.  D. 
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172  ;  49  L.  J.,  Adm.  48  ;  43  L.  T.  319  ;  29  W.  R. 

476. 

In  an  action  of  damage  by  collision,  interro- 
gatories which  seek  to  obtain  information  given 
in  the  preliminary  act  of  the  party  interrogated 
are  inadmissible,  and  will  be  struck  out  on  the 
application  of  the  party  sought  to  be  interro- 
gated.    Tfie  Blola,  34  L.  T.  185  ;  24  W.  R.  524. 


Before  Jadioatnre  Acts.] — The  plaintiff 


applied  for  leave  to  deliver  interrogatories  to  the 
defendant.  The  application  was  founded  upon 
an  affidavit  of  the  plaintiffs  and  their  solicitor, 
stating  that  the  deponents  believed  t^t  they 
would  derive  material  benefit  in  the  cause  from 
the  discovery  which  they  sought,  and  that  there 
was  a  good  cause  of  ^action  upon  the  merits. 
The  interrogatories  asked,  whether  any  and  what 
documents  relating  to  the  cause  were  in  posses- 
sion of  the  defendant.  The  defendant  opposed 
the  application  upon  the  ground  that  the  court 
ought  not  to  grant  leave  to  deliver  interroga- 
tories for  the  discovery  of  documents  without  an 
affidavit  by  the  plaintiffs  of  their  belief  that 
some  document,  to  the  production  of  which  the 
plaintiffs  were  entitled,  was  in  the  possession  or 
power  of  the  defendant.  The  court  overruled 
the  objection,  and  granted  the  application.  The 
Mhine/iaha,  3  L.  R.,  Adm.  148  ;  23  L.  T.  747  ; 
19  W.  R.  304. 

In  answer  to  interrogatories  the  defendant 
stated  upon  affidavit,  "  I  am  personally  wholly 
unacquainted  with  the  facts  ....  and  am 
unable  to  answer  any  of  them  from  my  own 
knowledge,  save  as  hereafter  appears  : " — Held, 
that  the  affidavit  was  insufficient,  and  that  she 
was  bound  to  answer  according  to  her  informa- 
tion and  belief.    lb. 

On  an  application  for  leave  to  interrogate  a 
party  to  a  cause  as  to  what  documents  relating 
to  the  cause  were  in  his  possession,  such  applica- 
tion not  being  support^  by  any  affidavit  that 
any  such  document  was  in  his  possession  : — 
Held,  that  the  application  might  nevertheless  be 
granted..    lb. 

The  court  has  power  to  order  interrogatories 
to  be  administered  to  a  defendant  before  the 
plaintiff  has  filed  his  petition.  Th^  Murillo,  28 
L.  T.  374. 

When  a  cause  of  collision  was  instituted  in 
personam  against  an  owner  of  a  ship,  and  he 
entered  an  appearance,  alleging  himself  to  be 
"  improperly  sued  as  one  of  the  owners"  of  the 
ship,  the  court  allowed  interrogatories  to  be  ad- 
ministered by  the  plaintiff  to  him  for  the  pur- 
•pose  of  ascertaining  the  ownership  before  the 
petition  was  filed.    lb. 

The  court  will  allow  interrogatories  to  be  ad- 
ministered rather  in  accordance  with  the  practice 
of  the  courts  of  equity  than  of  common  law ; 
and  the  principle  by  which  the  court  will  be 
governed  is,  that  the  interrogatories  should  be 
such  as  tend  bon&  fide  to  support  the  case  of  the 
party  seeking  to  administer  them,  and  to  favour 
a  complete*  inquiry  into  the  truth  of  the  issue 
which  the  court  has  to  decide.  Tli^e  Mary  or 
Alexandra,  2  L.  R..  Adm.  319  ;  38  L.  J,.  Adm. 
29  ;  18  L.  T.  891. 

On  objection  by  a  defendant  to  interrogatories 
tendered  in  a  cause  of  possession,  that  his  answers 
to  them  might  subject  him  to  penalties  under 
the  Foreign  Enlistment  Act : — Held,  that  the 
interrogatories  should  be  administered,  but  that 
if  the  defendant  stated  upon  his  oath  his  belief 


that  an  answer  to  any  particular  interrogatory 
would  subject  him  to  such  penalties,  he  should 
not  be  compelled  to  answer  it.    lb, 

g.  Assessors. 

Duty  of  Judge.]  —  The  duty  of  Trinity 
Mastei's,  sitting  as  assessors,  is  to  assist  the  judge 
in  questions  of  nautical  skill.  In  case  of  a  dif- 
ference of  opinion  between  the  judge  and  the 
assessors,  the  judge  is  not  at  liberty  to  act  upon 
any  inferences  which  they  may  draw  from  the 
evidence,  except  they  accord  with  his  own.  It 
Is  the  duty  of  the  judge  to  decide  the  case  on  his 
own  responsibility.  T/i€  Magna  Charta,  25  L.  T. 
512. 

The  judgment  is  that  of  the  judge,  and  he  may 
decide  in  accordance  with  the  advice  of  one  or 
more  of  the  assessors  or  not,  as  he  thinks  fit. 
T}te  PhUotaxe,  37  L.  T.  540. 

Nautical  assessors  summoned  under  the  County 
Court  Admiralty  Jurisdiction  Act,  1868,  to  attend 
at  the  hearing  of  an  admiralty  action  tried  by  a 
county  court  judge,  are  present  merely  to  advise 
the  judge,  and  the  judge  ought  to  decide  the  case 
in  accordance  with  his  own  opinion  as  to  the 
law  and  merits  of  the  case.  TJm  Aidf  6  Adm.  D. 
84  ;  60  L.  J..  Adm.  40  ;  44  L.  T.  843  ;  29  W.  R. 
614. 

Where  the  court  is  assisted  by  Trinity  Masters, 
sitting  as  assessors,  evidence  of  expert  witnesses 
on  questions  of  nautical  skill  and  seamansliLp 
will  not  be  allowed.  Tfie  Kirby  Uall^  8  Adm.  D. 
76 ;  48  L.  T.  797  ;  S,  P.,  The  JSarl  Sjpcneer,  32 
L.  J.  370  ;  23'W.  R.  661. 

What  Evidence  Admitted.] — When  the  court 
is  assisted  by  nautical  assessors  evidence  of  ex- 
perts on  questions  of  nautical  science  and  skill 
may  properly  be  rejected.  The  Sir  Robert  Peel, 
43  L.  T.  364-~C.  A. 

Practiee  as  to.] — Semble,  that  where  two 
assessors  disagree,  the  court  can  call  in  a  third, 
and,  after  submitting  the  evidence  already  given 
to  him,  have  the  case  re-argued  before  the  three 
assessors.     Tlie  Philotaxc,  anpra. 

In  an  action  of  wages  which  involved  questions 
as  to  the  state  of  machinery  of  a  steamship, 
engineer  assessors  were  summoned  to  assist  the 
court.    The  Marina^  29  W.  R.  580. 

h.  Beference  to  Beffistrar. 

In  what  cases.] — It  is  not  an  inflexible  rule  of 
practice  that  all  questions  of  damage  should  be 
referred  to  the  registrar  and  merchants.  There- 
fore when  the  question  of  consequential  damages 
was  distilictly  raised  by  the  pleadings,  and  the 
court,  assisted  by  Trinity  Masters,  was  admit- 
tedly the  best  tribunal  to  determine  the  isues 
so  raised,  the  court  ruled  that  evidence  with 
respect  to  such  issues  might  be  given  at  the 
hearing,  and  that  it  would  itself  decide  them, 
and  not  refer  them  to  the  registrar  and  mer- 
chants. The  Maid  of  Kent,  6  Adm.  D.  178  ;  50 
L.  J.,  Adm.  71 ;  45  L.  T.  718  ;  29  W.  R.  897  ;  4 
Asp.  M.  C.  476. 

A  reference  will  not  be  oi-dered  when  the  court 
can  itself  satisfactorily  dispose  of  the  question. 
Tlie  Eleonore,  33  L.  J.,  Adm.  19  ;  9  L.  T.  397  ; 
12  W.  R.  218. 

m 

Objeetions  to,  and  Appeals  from,  Beport] — 


\ 
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A  French  fishing  brig  of  142  tons,  employed 
in  the  cod  fishery  oflE  the  banks  of  New- 
foundland, came  into  collision  on  the  6th  of  July, 
1881,  with  an  Italian  barque,  and  in  consequence 
of  the  collision  was  compelled  to  put  into  port 
for  repairs,  but,  her  repairs  having  been  com- 
pleted, returned  to  the  fishing  ground  before  the 
close  of  the  fishing  season.  In  an  action  of 
damage  instituted  on  behalf  of  the  owners  of  the 
brig  against  the  Imrque,  the  court  pronounced 
the  barque  solely  to  blame  for  the  collision,  and 
referred  the  question  of  damages  to  the  registrar 
and  merchants.  At  the  reference  the  plaintiffs 
claimed  1,200Z.  for  demurrage  of  their  vessel  from 
the  date  of  the  collision  to  the  26th  of  August, 
1 881,  the  date  of  her  return  to  the  fishing  ground ; 
and  of  the  amount  so  claimed,  the  registrar,  by 
his  report,  allowed  the  plaint iffe  880/.  as  the  loss 
sustained  by  the  interruption  of  their  fishing. 
The  defendants  moved  the  court  in  objection  to 
the  report : — Held,  that  the  motion  must  be  dis- 
misHccf.  TJm  Risoluto,  8  Adm.  D.  109  ;  52  L.  J., 
Adm.  46 ;  48  L.  T.  909  ;  31  W.  R.  657. 

Upon  appeal  from  the  report  of  the  registrar 
and  merchants,  the  court  will  not  admit  addi- 
tional evidence  unless  satisfied  that  such  evidence 
could  not  by  proper  diligence  and  application 
have  been  produced  before  the  registrar  and 
merchants.  The  Thuringia,  41  L.  J.,  Adm.  20  ; 
25  L.  T.  605. 

An  affidavit  in  support  of  a  motion  for  leave 
to  produce  further  evidence,  where  the  object  is 
to  vary  the  evidence  already  given,  should  be 
clear  and  precise  as  to  the  witnesses  it  is  pro- 
posed to  call,  and  the  nature  of  their  testimony. 
lb. 

An  affidavit  of  a  witness,  who  is  not  tendered 
for  cross-examination,  and  who  deposes  to  a 
fact  material  to  the  inquiry  before  the  registrar 
and  merchants,  should  be  filed  before  the  hear- 
ing,   lb. 

On  an  appeal  from  a  report  of  a  registrar  and 
merchants,  new  evidence  is  admissible.  The 
Newport^  Swabey,  317. 

When  a  cause  has  been  referred  to  and  beai^ 
by  the  registrar  and  merchants,  it  is  competent 
to  the  judge,  in  considering  the  report  thereon, 
in  his  discretion,  to  admit  fresh  evidence. 
//.  -Y.  S.  Flyhuf  Fhh,  B.  &  L.  436;  34  L.  J., 
Adm.  113  ;  12  L.  T.  619— P.  C. 

In  a  cause  of  limitation  of  liability  arising  out 
of  a  collision,  where,  the  fund  in  court  being  in- 
sufficient to  satisfy  the  claims  against  it,  a 
reference  has  been  made  to  the  r^istrar  and 
merchants  to  assess  the  damages  as  to  time  and 
rate,  the  court  will  review  the  registrar's  report 
and  correct  it,  if  it  should  appear  that  any 
portions  of  the  report  are  founded  on  what 
the  court  deems  to  be  an  erroneous  view  of 
the  evidence.  Tlie  City  of  Buenns  Ay  rex,  25 
L.  T.  672. 

On  appeal  from  a  report  of  the  registrar  dis- 
allowing a  claim  for  total  loss  in  a  cause  of 
damage  by  collision  : — Held,  that  the  master  of 
the  plaintiff's  vessel  was  not  justified  in  abandon- 
ing her  after  the  collision.  Report  confirmed 
with  costs.     Tlie  Thitringmy  41  L.  J.,  Adm.  44. 

Report  of  registrar  amended  on  motion  by 
adding  items  for  which  no  vouchers  had  been 
j)roduced  at  the  reference.  TIw  Engluhmnn,  38 
L.  T.  756. 

On  appeal  from  a  report  of  the  registrar  and 
merchants,  no  objection  can  be  made  before  the 
court  to  an  item  which  was  not  questioned  be- 


fore them.  The  Princes  Helena,  30  L.  J.,  Adm. 
137. 

An  objection  to  the  registrar's  report  cannot 
be  heard  on  motion,  except  by  consent.  The 
Edmmid,  Lush.  211, 

In  an  appeal  from  his  report,  the  court  will 
not  allow  a  party  to  set  up  a  case  which  he 
did  not  endeavour  to  establish  at  the  reference. 
The  Glenmanjuij  Lush.  116. 

The  court  will  not  interfere  with  the  report  of 
registrar  and  merchants,  unless  it  is  fully  con- 
vinced that  they  are  in  error.  TJie  Clyde, 
Swabey,  23. 

Costs  on  what  Amoimt]— Where  a  plaintiff  in 
a  reference  in  a  collision  action  withdraws  a 
laige  item  of  his  claim  at  the  reference,  and  not 
before,  and  he  recovers  less  than  two-thirds  of 
the  amount  originally  claimed,  but  more  than 
two-thirds  of  the  amount  which  remains  after 
his  withdrawal  of  the  above  item,  the  original 
amount  of  his  claim  before  withdrawal  is  the 
claim  upon  which  costs  are  to  be  given,  and  he 
is  not  entitled  to  his  costs.  The  Eileay^  Dubh, 
49  L.  T.  444. 


Kasters'  Wages.]— The  rule  obtaining 


in  references  in  causes  of  collision,  that  if  the 
registrar  strikes  off  more  than  one-third  of  Ihj 
plaintiff's  claim,  the  plaintiff  shall  be  condemned 
in  the  costs  of  the  reference,  does  not  apply  to  a 
reference  in  a  cause  of  master's  wages  ;  but  the 
court  will  decide  equitably  according  to  the 
circiunstances  of  the  particular  case.  Tfw  Lc' 
rnvHla,  Lush.  147 ;  30  L.  J.,  Adm.  1. 

Upon  a  report  by  the  registrar  in  a  cause  of 
master's  wages,  the  court  will  not  determine  the 
incidence  of  the  costs  of  the  reference  by  any 
fixed  rule,  but  according  to  cireumstances  of  the 
case.    The  William,  Lush.  199. 

Costs  of  Beferenoe.]— ^<?  infra, 

i.  Decrees  and  Ordera. 

Priority.]— -The  rule  that  the  court  will  give 
priority  to  the  suitor  who  first  obtains  a  decree 
applies  only  as  between  claimants  in  pari  coadi- 
tione.  TJic  Marklaiid,  3  L.  R.,  Adm,  310 ;  24 
L.  T.  596. 

Varying.] — ^Where  in  a  suit  in  rem,  a  decree 
has  been  made  per  incuriam  for  the  payment  of 
money  out  of  the  proceeds  in  court  to  satisfy  the 
claim  of  the  plaintiff,  the  court  may,  before  the 
money  has  been  paid,  revoke  or  vary  the  decree. 
lb, 

Bescinding  or  Sotting  aside.]— Fraud  suffi- 
cient to  set  aside  in  the  Court  of  Admiralty  the 
decree  of  a  competent  court  of  Vice- Admiralty, 
must  be  fraud  in  procuring  the  decree.  The 
JustyAj  6  L.  T.  653. 

By  Consent.] — Final  as  well  as  interlocutory 
decrees  and  orders  may  be  obtained  by  consent, 
without  an  order  of  the  judge  in  person,  but  the 
consent  must  be  express.  Th^  Buenos  Ayret, 
17  W.  R.  627. 

The  court  refused  an  application  to  rescind  a 
decree  pronouncing  for  the  validity  of  a  bottomry 
bond,  founded  upon  an  affidavit  by  the  defen- 
dants' solicitor  that  there  was  a  good  defence  on 
the  merits,  the  decree  having  been  pronounced 
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with  the  consent  of  the  defendants.    The  GUh- 
burn,  B.  &  L.  62  ;  11  W.  B.  685. 

J.  Xotlons. 

Coitt  ot] — The  court  will  not  give  the  costs  of 
appearing  to  consent  to  a  motion  where  the 
party  appearing  is  not  in  any  way  prejudiced  by 
the  motion.     The  Achilles^  25  L.  T.  605. 

Affidavits.] — The  adjournment  of  the  hearing 
of  a  motion  for  the  convenience  of  counsel  does 
not  preclude  the  parties  making  the  motion  from 
filing  and  using  a  further  affidavit.  The  Thu- 
ringia,  41  L.  J.,  Adm.  20  ;  25  L.  T.  605. 

k.  Costs. 

Certifieate  for.]— The  defendants  in  an  action 
for  damage,  before  any  statement  of  claim  had 
been  delivered,  admitted  their  liability  for  the 
damage,  and  by  consent  the  question  of  amount 
was  by  an  order  of  court  referred  to  tlie  registrar 
and  merchants  to  report  thereon.  At  the 
reference  before  the  registrar  the  plaintiffs 
claimed  as  damages  295^.  18«.  Id,  The  registrar 
reported  to  the  court  that  there  was  due  to  the 
plaintiffs  199^.  18*.  6<f.  Afterwards  they  moved 
the  judge  to  condemn  the  defendants  in  the  costs 
of  the  action  and  of  the  reference.  Evidence 
was  given  on  affidavit  in  suppoii;  of  the  motion 
to  the  effect  that  the  plaintiffs  at  the  time  their 
action  was  instituted  were  liable  to  a  claim  for 
salvage  in  respect  of  services  rendered  to  their 
vessel  after  the  collision,  and  that  subsequently 
and  before  the  reference  60Z.  had  been  paid  and 
accepted  in  settlement  of  such  claim : — Held, 
that  the  court  had  jurisdiction  to  certify  that 
the  case  was  a  fit  case  to  be  tried  before  it,  and 
that  the  proper  order  to  be  made  was  that  the 
plaintifi&3  should  have  the. costs  of  the  action,  but 
that  each  party  should  bear  their  own  costs  of 
the  reference.     T]ie  WUliamitta^  3  Adm.  D.  97. 

Since  the  Judicature  Acts  it  is  not  necessary 
to  obtain  a  certificate  to  enable  a  plaintiff  to 
recover  his  costs  in  an  action  in  the  High  Court, 
where  such  action  is  within  the  admiralty  juris- 
diction of  the  county  court,  but  not  within  its 
common  law  jurisdiction.  Tha  Engli^hmaHj  38 
L.  T.  756.    See  also  Th^  Naomi,  infra, 

CoBti  in  Croii  CauMi  of  Damage.]— In  cross 
causes  of  damage  the  defendants  in  the  principal 
sait  allied  various  defences,  and  established  only 
the  defence  of  compulsory  pilotage.  The  court 
refused  to  apportion  the  costs,  so  as  to  allow  the 
plaintiffs  the  costs  of  the  defences  they  had  esta- 
blished. The  Schwan,  The  Robert  Morrison,  4 
L.  R.,  Adm.  187 ;  43  L.  J.,  Adm.  18  ;  30  L.  T. 
537  ;  22  W.  R.  743. 

Separate  Appoaraaoe  at  Trial.] — Where  a  party 
obtains  leave  to  appear  separately  at  the  trial, 
he  does  so  subject  to  his  costs  being  disallowed. 
The  Lonaford,  6  Adm.  D.  67 ;  50  L.  J.,  Adm. 
28  ;  44  L.  T.  254  ;  29  W.  R.  491. 

Liability  of  Co-PlalntiflBi.] — Immunity  of  a  co- 
plaintiff  from  costs  does  not  create  a  like  immu- 
nity for  the  remaining  co-plaintiffs.  In  the 
Admiralty  Court  each  co-plaintiff  is  severally 
liable  for  tho  whole  of  the  costs.  The  Led  a,  32 
L.  J.,  Adm.  53  ;  9  Jur.,  N.  S.  208  ;  9  L.  T.  804  ; 
11  W.  R.  302. 


.Proof  of  Doovments. J — The  plaintiffs,  in  a  col- 
lision suit,  considering  the  statements  contained 
in  depositions  made  by  the  crew  of  the  defen- 
dants' ship  before  a  receiver  of  wreck  damaging 
to  the  plaintiffs'  case,  subpoenaed  the  recelTcr  of 
wreck  to  produce  the  original  depositions  at  the 
hearing  of  the  cause,  and  did  not  call  upon  the 
defenduits  to  admit  c(»pies.  The  receiver  of 
wreck  obeyed  the  subpoena.  The  court  pro- 
nounced the  defendants'  vessel  alone  to  blame, 
and  condemned  the  defendants  in  the  costs  of 
suit.  The  registrar  disallowed  the  costs  of  the 
subpoena  and  the  expenses  of  the  attendance  of 
the  receiver  of  wreck.  On  motion  to  review  the 
taxation,  the  court  refused  to  interfere  with  the 
decision  of  the  registi'ar.  The  Oromwell,  3  L.  R.. 
Adm.  316. 

Costs  of  Usfsrenee.] — It  is  within  the  discre- 
tion of  the  registrar  to  order  that  all  the  costs  of 
a  reference  shall  be  borne  by  the  defendants, 
though  more  than  one-fourth  of  the  plaintiff's 
claim  be  disallowcl.  The  A  melia^  23  L.  T.  544  ; 
19  W.  R.  216. 

AVhen  more  than  one-third  of  the  claim  is 
struck  off  at  a  i*eference  by  the  registrar  and 
merchants,  the  court  ^-111  consider  itself  bound 
by  the  rule  of  practice  as  to  costs,  and  condemn 
the  plaintiff  in  tlie  costs  of  the  reference,  not- 
withstanding hartiship  in  the  particular  case. 
Jlic  Eti^lishman,  38  L.  T.  756.  See  also  The 
WiUiamina,  supra. 

A  ship  was  damaged  by  another  outwanl 
bound,  and  the  owners  of  the  injured  vessel,  in 
the  bon&  fide  belief  that  their  damage  was  greater 
than  it  actually  was,  instituted  a  suit  in  the  Conrt 
of  Admiralty  and  arrested  the  ship  ^for  a  large 
amount,  but  accepted  bail  and  released  the  ship 
at  once  on  ascertaining  their  actual  damage  ;  the 
defendants  admitted  liability,  and  the  damage 
was  referred  to  the  registrar ;  the  claim  made  by 
the  plaintiffs  was  a  little  over  300/.,  but  the 
registrar  reduced  the  amount  claimed  by  more 
than  one-third,  and  made  no  report  as  to  costs. 
On  application  by  the  plaintiffs,  the  court  certi- 
fied for  the  costs  of  suit,  under  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  but 
condemned  the  ])laintiffs  in  the  costs  of  the 
i-eference.  The  ^aomi,  32  L.  T.  836  ;  23  W.  R. 
387. 

Where,  in  an  action  of  damage,  the  defendant 
sets  up  a  counter-claim  relating  to  the  collision  in 
respect  of  which  the  action  is  brought,  and  both 
ships  are  held  to  blame,  and  a  reference  is 
ordered  to  ascertain  the  amount  of  damage  sus- 
tained by  each  ship,  each  party  is,  as  a  general 
rule,  entitled  to  the  costs  of  establishing  his 
claim  before  the  registrar,  provided  that  not 
more  than  one-fourth  of  his  daim  has  been  dis- 
allowed. The  Mary,  7  Adm.  D.  201  ;  48  L.  T. 
28  ;  31  W.  R.  298  ;  5  Asp.  M.  C.  33. 

Tender  in  Salvage  Suit] — ^Where  a  tender  in 
a  salvage  suit  is  pronounced  for,  the  usual  prac- 
tice is  to  condemn  the  plaintiffs  in  the  costs 
incurred  since  the  time  of  tender,  but  this  prac- 
tice is  not  invariable,  and  where  the  court  is  of 
opinion  that  the  tender  is  not  a  liberal  one,  it 
will,  in  its  discretion,  make  no  order  with  reganl 
to  such  costs.  The  Lotus,  7  Adm.  D.  199  ;  47 
L.  T.  447  ;  30  W.  R.  892  ;  4  Asp.  M.  C.  595.  See 
aUo  ante,  col.  1664. 

Fonv  and  Sufficiency  of  Tender.]— A  tender 
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-which  does  not  contain  an  offer  to  pay  costs 
must  specify  the  groands  upon  which  tne  defcn- 
<lant  contends  the  plaintiff  is  not  entitled  to 
costs.  The  Tliraeiany  3  L.  R.,  Adm.  604 ;  41 
L.  J.,  Adm.  71  ;  25  L.  T.  889  ;  20  W.  R.-380. 

Damage  eaased  by  Inevitable  Aceident.]— A 
sailing  ship  in  a  gale  drove  from  her  anchors 
across  a  sand,  and  her  radder  was  so  damaged  as 
to  ix3ndcr  the  ship  unmanageable  ;  in  this  condi- 
tion she  came  into  collision  after  sunset  with  a 
ijrig  at  anchor.  At  the  time  of  the  collision  the 
ship  had  her  anchor  light  exhibited  and  no  other 
light.  In  an  action  of  damage  by  the  owners  of 
tbc  brig  against  the  ship  it  was  held  that  the 
collision  was  occasioned  by  inevitable  accident, 
and  that  the  ship,  in  the  circumstances  of  the 
case,  was  not  to  be  deemed  in  fault  for  not  carry- 
ing side  lights  or  the  three  red  lights  prescribed 
by  Article  5  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  and  that  the  suit  ought  to  be 
dismissed  without  costs.  Tlie  Buckhurstj  6  Adm. 
D.  152  ;  51  L.  J.,  Adm.  10 ;  46  L.  T.  108  ;  30 
W.  R.  232.     See  also  cases  ante,  cols.  1582,  1616. 

^  Defenoe  of  Compnlsory  Pilotage.]  —  In  an 
action  of  damage,  if  the  only  defence  is  that 
the  collision  was  caused  by  tlie  negligence  of 
a  pilot  taken  by  compulsion  of  law,  the  defen- 
dauts,  if  successful  in  establishing  this  defence, 
are  entitled  to  costs.  TJie  JutMj  1  Adm.  D.  135  ; 
45  L.  J.,  Adm.  106  ;  34  L.  T.  741  ;  24  W.  R.  902. 

In  an  action  in  the  Exchequer  Division  for 
damages  arising  out  of  a  collision  of  two  ships, 
the  defendant  succeeded  on  the  g^und  alone  of 
compulsory  pilotage : — Held,  not  a  sufficient 
reason  for  depriving  the  defendant  of  costs. 
Oeneral  Steam  Xavigation  Compantj  v.  London, 
ami  Edinburgh  Shipping  Company,  2  Ex.  I). 
467  ;  47  L.  J.,  Ex.  77 ;  36  L  T.  743  ;  25  W.  R.  694. 

The  rule  of  the  Court  of  Admiralty,  that,  where 
the  defendants  succeed  on  a  plea  of  compulsory 
pilotage,  no  costs  are  to  be  given,  also  holds 
good  in  the  Court  of  Appeal.  The  Daioz,  47 
L.  J.,  Adm.  1  ;  37  L.  T.  137— C.  A. 

The  Admiralty  Division  will  adhere  to  the 
pmctice  of  the  High  Court  of  Admiralty  as  to 
costs  in  cases  of  compulsory  pilotage.  The 
Priwt'ton^  3  Adm.  D.  90  ;  47  L.  J.,  Adm.  33 ; 
38  L.  T.  260.     See  also  cases  ante,  col.  1534. 

Taxation.] — In  an  outport  bill  brought  into  the 
registry  for  taxation  by  a  proctor  who  acted  as 
proctor  for  parties  in  a  cause,  chai^ges  were  made 
for  work  done  in  the  cause  by  a  notaiy  at  an 
outport.  The  notary  was  neither  a  proctor,  an 
attorney,  nor  a  solicitor.  A  portion  of  the  work 
for  which  these  charges  were  made  was  work 
connected  with  the  preparation  of  briefs  and 
affidavits  in  the  cause,  and  was  such  as  is  usually 
done  by  solicitors.  The  charges  for  this  ix)rtion 
of  the  work  the  court  disallowed.  The  City  of 
Brussels^  4  L.  R.,  Adm.  194. 

On  a  taxation  between  solicitor  and  client  of 
the  costs  of  a  cause,  objections  were  taken  on 
behalf  of  the  client  to  charges  occasioned  by  the 
postponement  of  the  trial  and  the  amendment  of 
the  pleadings,  on  the  ground  that  the  postpone- 
ment of  the  trial  and  the  amendment  of  the 
pleadings  had  been  rendered  necessary  by  the 
negligence  of  the  solicitor  ;  the  registrar  rt^used 
to  disallow-  the  items,  on  the  ground  that  it  was 
.  not  within  his  province  as  taxing  master  to  in- 
quire into  the  question  of  negligence : — Held, 


that  the  ruli]ig  of  the  registrar  was  right.  The 
Papa  dt  RosHe,  3  Adm.  D.  160. 

Upon  disallowance  of  a  fee  to  counsel  for 
advising  as  to  the  admissibility  of  a  plea,  the 
court  i>:viewed  the  registrar's  taxation,  and 
directed  the  allowance  of  the  fee  and  the  costs 
attendant  thereon.  The  Jlouen,  31  L.  J.,  Adm. 
132  ;  6  L.  T.  508. 

The  costs  of  an  issue,  upon  which  he  is  unsuc- 
cessful, may  be  taxed  against  a  party,  though 
successful  in  the  suit.  TJie  Lanrel^  33  L.  J., 
Adm.  17  ;  9  L.  T.  457. 

Costs  of  Witnesses.] — The  expenses  of  detain- 
ing a  witness  will  not  be  allowed,  unless  it  can 
be  shewn  that  his  detention  was  absolutely 
necessary  to  insure  his  attendance  as  a  witness, 
and  was  not  for  any  other  purpose,  e.  g.  merely 
to  watch  the  proceedings  in  a  suit.  The  Bahia, 
1  L.  R..  Adm.  15  ;  11  Jnr.,  N.  S.  1008 ;  14  W.  R. 
411. 

A  master  h  expenses,  at  the  rate  1/.  per  week, 
allowed  from  the  arrest  of  the  vessel  in  March, 
1863,  to  July,  1S()4,  when  the  defendant  applied 
to  have  the  cause  put  off.    lb. 

A  party  in  a  cause  is  not  bound,  to  examine 
any  of  his  witncbscs  t^efore  the  hearing  ;  and  if 
judgment  is  given  in  Kis  favour  with  costs,  he  is 
in  general  entitled,  with  respect  to  seamen  who 
are  reasonably  detained  by  him  as  necessary  wit- 
nesses, to  the  expenses  of  maintaining  them  to 
the  time  of  the  hearing.  The  luarla,  B.  &  L. 
367  ;  13  W.  R.  295. 

In  the  case  of  tlie  witnesses  being  foreign  sea- 
men, a  reasonable  cliarge  incurred  for  agency  or 
interpretation  may  be  allowed.    Ih, 

In  estimating  tlie  allowance  and  compensation 
for  loss  of  time  in  the  case  of  a  seaman  detained 
to  give  t' vide  nee,  the  rate  of  wages  is  a  fair  cri- 
terion.    Thr  Olid:,  Swabey,  292. 

The  exiH,'nses  of  material  and  necessary  wit- 
nesses may  be  allowed,  though  they  may  not 
have  l>'.vn  callei  at  the  trial.  The  Biddiokj  38 
L.  J.,  Adm.  24. 

Enforcing  Payment.] — In  a  suit  for  wages 
brought  by  a  master  a  tender  was  made,  and, 
after  some  delay,  accepted.  The  registrar  taxed 
the  costs  of  the  party  suing,  and  his  report  of 
the  taxation,  although  objected  to,  was  con- 
firmed. Troceediugs  were  then  taken  in  the 
Court  of  Exchequer,  under  17  &  18  Vict.  c.  126, 
S8.  61,  65,  to  attach  these  costs  in  the  hands  of 
the  party  from  whom  they  were  due,  and  ulti- 
mately such  i>arty  was  compelled  to  and  did  pay 
them  over  to  the  judgment  creditors  of  the 
master.  The  proctor  for  the  master  having  re- 
ceived due  notice  of  these  proceedings,  but  having 
taken  no  steps  to  oppose  them  : — Held,  that  the 
Court  of  Admimlty  was  bound  by  the  order  of 
the  Court  of  Exchequer,  and  could  no  longer 
enforce  payment  of  costs  against  the  mortgagee 
in  iKJssession  of  the  vessel,  the  party  proceeded 
against.  The  Olirr,  5  Jur.,  N.  S.  445  ;  Swab^y^ 
423. 

Security  to  Answer  Judgment— Staying  Pro- 
ceedings.]—  The  steamship  Batavier  and  the 
steamship  Charkieh  came  into  collision  in  the 
Thames.  Both  sustained  damage,  and  the  Bata- 
vier sunk,  and  became  a  total  loss.  The  owners 
of  the  ships  were  foreigners  residing  abroad.  A 
suit  in  rem  was  instituted  against  the  Charkieh 
by  the  owners  of  the  Batavier.    A  cross  suit  iu 
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personam  was  afterwards  instituted  by  the  owner 
of  the  Charkieh  against  the  Batavicr.  On  appli- 
cation made  on  behalf  of  the  owner  of  the  Char- 
kieh, the  court  ordered  the  proceedings  in  the 
case  against  the  Charkieh  to  be  stayed  until 
security  had  been  given  by  the  owners  of  the 
Batavier  to  answer  judgment  in  the  cause  insti- 
tuted against  them.  TIw  Char1{h%  4  L.  R., 
Adm.  120  ;  42  L.  J.,  Adm.  70  ;  29  L.  T.  404  ;  22 
W.  R.  63. 

Seenrity  to  answer  Counter-claim— Bail.]-— 

Where  in  a  damage  action  the  ship  proceeded 
against  is  not  arrested,  and  the  plaintiffs  do  not 
require  bail  to  be  given,  the  defendants  cannot 
compel  the  plaintiffs  to  give  security  to  answer 
a  counter-claim  in  the  action  under  the  provi- 
sions in  the  Admiralty  Court  Act,  1861  (24  &  25 
Vict.  c.  10),  8.  34,  although  they  voluntarily  give 
bail.  TJic  AlfU!  Holme  (No.  1),  4  Asp.  M.  C. 
591  ;  47  L.  T.  307. 

The  power  of  the  Admiralty  Division  under 
8.  34  of  the  Admiralty  Court  Act,  1861,  to  order 
an  action  to  be  stayed  until  bail  has  been  given 
to  answer  a  cross-action  or  counter-claim,  does 
not  extend  to  making  an  absolute  order  to  give 
bail ;  and  in  a  damage  action  in  which  the  plain- 
tiffs had  discontinued  after  the  defendants  had 
counter-claimed,  the  court  refused  to  enforce  an 
order,  made  by  the  registrar,  to  give  bail  to 
answer  such  counter-claim.     The  Alexander^  48 

L.  T.  797. 

When  the  owners  of  a  ship  which  has  sunk, 
and  the  owners  of  the  cargo  laden  on  board 
her,  join  in  an  action  against  another  ship  for 
damages  sustained  by  collision,  the  court  will 
order  the  claim  by  the  owner  of  the  ship  to  be 
dismissed,  unless  .security  for  the  counter-claim 
is  given,  but  will  allow  the  owner  of  cargo  to 
proceed  without  security.  The  Ca  7'7iarvon  Castle. 
38  L.  T.  736  ;  26  W.  R.  876— C.  A. 

Security  for  Costs— In  what  Cases.]— In  a 
suit  instituted  in  450Z.  for  recovery  of  wages 
b}'  German  seamen  against  a  German  ship,  the 
court  ordered  the  plaintiffs  to  give  security  for 
costs  in  130/.  The  Zvfall,  44  L.  J.,  Adm.  16  ;  32 
L.  T.  571 ;  23  W.  R,  328. 

Where  a  plaintiff  has  recently  executed  a  deed 
of  assignment  of  all  his  property  to  an  assignee, 
he  will  be  required  to  give  security  for  the  costs 
of  suit,  unless  he  satisfy  the  court  that  he  is  sol- 
vent. The  fact  that  he  is  carrying  on  business 
is  not  sufficient  proof  of  his  solvency.  TJte 
Lalis  Meffantic,  36  L.  T.  183. 

Foreigners.] — ^A    foreign    government 

suing  must  give  security  for  the  costs  of  the  suit. 
The  Beatrice,  otherwise  Tlie  Bap}>ahannochj  36 
Jj.  J.,  Adm.  10. 

A  defendant  is  not  bound  to  give  security  for 
costs,  even  though,  from  the  circumstances  of 
the  case,  it  may  happen  that  the  burden  of  proof 
*of  the  is3ue«4  in  the  case  lies  upon  him.    Ih, 

Plaintiffs  beyond  the  jurisdiction  of  the  court, 
in  a  cause  of  possession,  though  liable  to  give 
security  for  costs,  will  not  be  i-eqnircd,  as  a 
general  rule,  to  give  security  for  damages.  The 
Mary  or  Alexandra,  1  L.  R.,  Adm.  335  ;  16  L.  T. 

98. 

The  master  of  a  foreign  ship  suing  for  his 
wages  will  be  required  to  give  security  for  costs. 
The  Franz  et  Elize,  Lush.  377. 

It  is  in  the  discretion  of  the  court  to  allow  the 


mate  of  a  foreign  vessel,  though  not  domiciled 
in  England,  to  prosecute  an  action  for  wages 
without  giving  security  for  costs.  The  Bon  Bi- 
rardo,  5  Adm.  D.  121  ;  49  L.  J.,  Adm.  28  ;  42 
L.  T.32*;  28  W.  R.  431. 

Where,  in  a  suit  against  the  owners  of  a 
foreign  vessel  for  damage  done  in  collision,  the 
owners  had  filed  a  petition  for  a  limitation  of 
their  liability  to  the  value  of  their  vessel,  the 
court  ordered  them  to  give  security  for  costs. 
The  Wild  Bamer,  31  U  J.,  Adm.  206  ;  6  L.  T. 
164. 

In  a  suit  by  foreigners  against  an  English 
vessel  for  collision,  the  court  refused  to  order 
the  plaintiff  to  give  security  for  damages  as  well 
as  for  costs.  The,  Pert,  8  Jur.,  N.  S.  1230  ;  11 
W.  R.  44. 


Of  Counter-claims.]- Foreigners  resident 


out  of  the  jurisdiction  who  have  intervened  as  de- 
fendants in  an  action  of  collision  in  rem  insti- 
tuted on  behalf  of  foreign  plaintiffs  by  whom 
security  for  costs  has  been  given,  must,  if  they 
seek  relief  by  way  of  counter-claim,  give  security 
for  the  whole  costs  of  the  action.  Tfie  Julia, 
Fishery  2  Adm.  D.  115  ;  36  L.  T.  257  ;  25  W.  R. 
756. 

In  an  action  and  cross-action,  if  the  proceed* 
ings  are  in  personam,  and  the  ship  has  not  been 
arrested  nor  bail  given  in  the  principal  cause, 
I  lie  court  cannot  stay  the  proceedings  in  the 
cross-action  until  the  plaintiff  in  the  principal 
cause  has  given  security  for  costs  as  defendant 
in  the  cross-cause.  The  Amazon,  The  Oapre^fy 
36  L.  J.,  Adm.  4. 

Costs  of  Appeal.]— iS^e  Appeal,  ififra. 

1.  Execution.  . 

As  to  claims  to  goods  or  chattels  taken  in  exe- 
cution under  process  of  the  Admiralty  Court,  see 
24  &  25  Vict.  c.  10,  s.  16. 

The  Admiralty  Court  has  no  power  of  levying- 
execution  upon  a  defendant's  goods  and  chattels, 
to  satisfy  a  judgment  of  the  court.  The  Vict  or  ^ 
Lush.  72.     But  see  24  &  25  Vict.  c.  10,  s.  1.5. 

in.  Appeal. 

i.  To  Court  of  Appeal, 

When  it  Lies.] — An  appeal  will  not  lie  from  a 
Iff usal  by  the  judge  of  the  Admiralty  Division 
to  allow,  under  31  &  32  Vict.  c.  71,  s.  27,  an 
appeal  from  a  county  court  judgment  to  be  pro- 
secuted. The  Amstel,  2  Adm.  D.  186 ;  37  L.  T. 
138  ;  26  W.  R.  69— C.  A. 

Leave.] — In  cases  raising  important  points  of 
law,  the  court  will  give  leave  to  app^  to  the 
Court  of  Appeal  where,  on  a  proper  construction 
of  the  acts  governing  appeal,  such  leave  is  neces- 
sary. The  Bona,  4  Asp.  M.  C.  520 ;  45  L.  T.  601  \ 
30  W.  R.  614. 

Principle  of  Court  in  dealing  with  Beeisiona 
appealed  against.] — When  the  judge  of  the 
court  below  has  come  to  a  conclusion  of  fact 
after  hearing  witnesses,  the  Court  of  Appeal  will 
not,  except  in  cases  of  extreme  pressure,  reverse 
his  decision  ;  but  where  the  decision  of  the  court 
docs  not  depend  upon  the  credibility  of  the  wit- 
nesses, but  on  the  inferences  from  the  evidence 
drawn  by  the  judge,  his  decision  may,  even  with- 
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out  such  pressure,  be  reversed  by  the  Court  of 
Appeal.  The  Glannihanta  and  The  Transit ^  1 
Adm.  D.  283 ;  34  L.  T.  934 ;  24  W.  R.  1033— 

C.  A. 

The  Court  of  Appeal  will  not  reverse  a  judg- 
ment of  the  Court  of  Admiralty  which  has  been 
arrived  at  after  hearing  witnesses  and  on  their 
credibility.  Tlie  Sifters,  1  Adm.  D.  117;  34 
L.  T.  338— C.  A. 

The  reasons  for  judgment  of  the  county  court 
judge,  as  well  as  for  that  of  the  High  Court, 
should  be  before  the  Court  of  Appeal  when  a 
further  appeal  is  allowed  to  that  court.  Ths 
Swallow,  36  L.  T.  231— G.  A. 

When  the  Court  of  Admiralty  has  given  no 
opinion  on  a  question,  which  in  the  opinion  of 
the  Court  of  Appeal  is  a  vital  one  in  the  cause, 
the  Court  of  Appeal  will  decide  that  question  on 
the  evidence  before  them.  Tite  C.  J/.  Palmer 
and  The  Lamax,  29  L.  T.  129. 

In  Claims  for  Salvage  as  to  the  Quantom.] — 
Stc  XIX.,  Salvage. 

Security  for  Coits.! — The  Court  of  Appeal  re- 
fused to  direct  a  defendant  who  had  appealed 
from  a  judgment  of  the  Admiralty  Division, 
although  his  ship  had  been  arrested  and  released 
on  bail,  and  although  he  had  obtained  a  stay  of 
execution  pending  the  appeal,  to  give  security 
for  the  costs  of  the  appeal.  Tlie  Victoria^X  KAm., 

D.  280  ;  34  L.  T.  931  ;  24  W.  R.  596— C.  A, 

Costs  of.] — Costs  not  allowed  when  the  Court 
of  Appeal  reversed  the  decision  of  the  court 
below  in  an  appeal  for  which  permission  was 
necessary.    The  Swallow,  36  L.  T.  231— C.  A. 

Semble,  that  in  successful  admiralty  appeals 
the  appellants  will  have  the  costs  of  the  appeal. 
The  Swansea  v.  The  Condor,  4  Adm.  D.  115  ;  48 
L.  J.,  Adm.  33 ;  40  L.  T.  442  ;  27  W.  R.  748— 
C.  A. 

Though  in  appeals  as  to  the  amount  of  salvage 
the  Privy  Council  generally  did  not  give  a 
successful  appellant  his  costs  of  the  appeal, 
such  appeals  under  the  Judicature  Act  form 
no  exception  to  the  general  rule  that  a  successful 
appellant  is  entitled  to  his  costs.  The  City  of 
Berlin,  2  Adm.  D.  187 ;  47  L.  J.,  Adm.  2 ;  37 
L.  T.  307  ;  26  W.  R.  793— C.  A. 

ii.  To  Privy  Council. 

Time  for,  firom  Vice-Admiralty  Court.] — ^The 
time  for  appealing  from  the  judgment  of  a  vice- 
admiralty  court  is  governed  strictly  by  the  rules 
and  regfulations  made  by  order  in  council,  June 
27,  1832.  The  Brinhilda,  4  Asp.  M.  C.  461  ;  45 
Jj.  T.  389— P.  C. 


Szcvse  for  Delay.] — Where  the  time  for 


appealing  from  a  vice-admiralty  court  has  ex- 
pired, owing  to  a  delay  by  counsel  in  advising 
on  the  success  or  failure  of  such  appeal,  such 
delay  being  caused  by  counsel's  waiting  for  the 
decision  of  another  appeal  pending  before  the 
Privjr  Council,  which  decision  it  is  reasonably 
possible  may  throw  light  on  the  appeal  to  be 
advised  upon,  such  apology  may,  in  the  absence 
of  circumstances  to  destroy  its  effect,  induce  the 
committee  to  allow  the  prosecution  of  the  appeal 
under  26  &  27  Vict.  c.  24,  s.  23.  Cassanova  v. 
lle^,,  1  L.  R.,  P.  C.  116  ;  12  Jur.,  N.  S.  127  j  14 
W.  R.  617. 

VOL,  VI. 


From  Admiralty  Courts.]— The  time  for 

appealing  from  any  court  of  admiralty  jurisdic* 
tion  is  limited  to  fifteen  days  by  the  practice 
of  the  court.     TJie  Brinhilda,  mjyra. 

An  appeal  from  the  High  Court  of  Admiralty 
assertea  after  ten,  but  before  fifteen  days  from 
the  sentence,  was  in  time.  Laird  v.  Brownlie^ 
Lush.  424  ;  1  Moore,  P.  C.  C,  N.  S.  31  ;  8  Jur., 
N.  S.  1067  ;  10  W.  R.  794. 

A  plaintiff  in  one  of  two  cross-suits  for  damage 
arising  out  of  a  collision,  lodged  an  appeal  within 
£f teen  days  of  the  decree,  but  did  not  give  to 
the  defendants  notice  thereof  till  after  the  ex« 
piration  of  fifteen  days  from  the  dat«  of  the  de« 
cree.  On  a  petition  by  the  defendants  for  leave 
to  lodge  a  cross  appeal : — Held,  iirst,  that  the  24 
Hen.  8,  c.  12,  s.  7,  which  provides,  that  appeals 
shall  be  made  by  the  parties  aggrieved  within 
fifteen  days  after  judgment,  is  confined  to  causes 
cognizable  in  the  ecclesiastical  courts.  Tlis 
Florence  Nightingale,  1  Moore,  P.  C.  C,  N.  S.  42  ; 
8  Jur.,  N.  S.  1067  ;  6  L.  T.  765  ;  10  W.  R.  794. 

Held,  secondly,  that  the  limitation  of  the  time 
of  appealing  from  a  decree  of  the  High  Court  of 
Admiralty  to  fifteen  days  depends  not  upon  legis* 
lative  enactment,  but  upon  long-establi£^ed  prac* 
tioe.    Ih, 

The  Judicial  Committee  is  not  precluded  either 
by  statute  or  by  practice  from  recommending 
an  extension  of  the  time  in  which  an  appeal  may 
be  made  in  cases  which  call  for  such  indulgence^ 
lb. 

When  it  lies.] — In  any  admiralty  or  vice* 
admiralty  cause  the  right  of  appeal  to  the  Privy 
Council  is  perempted  by  any  proceedings  being 
taken  by  the  appellant  under  the  decree  to  bQ 
appealed  from.     The  Brinhilda,  supra. 

An  offer  by  a  defendant  out  of  court  to  pay 
the  plaintiff  a  specific  sum  and  costs,  made  after 
judgment  pronouncing  the  defendant  liable  in 
general  damages,  does  not  perempt  his  right  of 
appeal.    Laird  v.  Brownlie,  supra, 

InterlociLtory  Hatters.]— Before  24  &  25 

Vict.  c.  10,  s.  30,  there  was  no  appeal  from  an  in« 
terlocutory  order,  which  was  a  mere  grievance  ; 
but  the  cause  being  appealed  on  the  merits, 
the  party  might  bring  the  grievance  to  the  notice 
of  the  superior  court.  Failing  to  do  so,  the  party 
was  held  to  adopt  the  interlocutory  oider ;  and, 
upon  the  cause  being  remitted,  was  estopped 
from  moving  the  court  to  rescind  such  order, 
The  William  Hull,  Lush.  26. 

Adduction  of  Fresh  Evidoace.]- A  special  libel 
of  appeal,  with  all^ation  and  responsive  allega- 
tion, pleading  new  matter,  admitted  by  the  Court 
of  Appeal,  and  evidence  taken  thereon.  The 
Newport,  Swabey,  317. 

An  allegation  pleading  facts  noviter  ad  not!- 
tiam  perventa,  admitted  by  the  appellate  court, 
and  evidence  taken  viv&  voce  thereon.  Dioyiissis 
V.  Reg,,  3  Moore,  P.  C.  C,  N.  8. 181. 

On  a  motion  for  leave  to  adduce  fresh  evidence 
before  the  hearing  of  an  appeal,  it  appeared  that 
the  evidence  might  have  been  adduced  at  the 
hearing  in  the  court  below,  if  application  had 
been  made  to  postpone  the  hearing  for  that  pur- 
pose, but  that  no  such  application  was  made. 
The  committee,  therefore,  refused  to  admit  fur- 
ther evidence,  and  dismissed  the  motion,  with 
costs.  Tlic  Scindia,  1  L.  R.,  P.  C.  241 ;  35  L.  J., 
P.  C.  53  J  12  Jur..  N,  S.  534. 

3  L 
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Semble,  where  an  objection  is  taken  to  the  ex- 
clusion of  evidence  by  the  judge  of  the  Ad- 
miralty Division,  the  proper  course  is  to  apply 
for  a  new  trial  on  that  ground,  and  not  to  tender 
the  evidence  afresh  in  the  Court  of  Appeal.  The 
Sir  E.  Peel,  43  L.  T.  364 —C.  A. 

Prinoiples  of  Dealing  with  Jadgment  or  Deoree 
appealed  against.]— Where  a  disputed  fact,  in- 
volving nautical  questions,  is  raised  by  an  appeal, 
as  in  a  case  of  collision,  the  court  will  not  reverse 
the  decree  appealed  from,  unless  conclusively 
satisfied  that  the  decree  is  wrong,  even  though 
.the  court  may  entertain  doubts  as  to  the  finding 
of  the  Admiralty  Court.  Bland  v.  Ross^  The 
Julia,  14  Moore,  P.  C.  C.  210  ;  Lush.  224. 

The  court  must  be  satisfied  that  the  decree  is 
founded  on  some  substantial  mistake,  either  in 
law  or  fact.  General  Iron  Screw  Company  v. 
Jl/ow,  16  Moore,  P.  C.  C.  122. 

Although  there  may  be  considerable  doubt  in 
the  estimate  taken  by  the  court,  in  respect  of 
the  evidence  of  the  witnesses  upon  questions  of 
nautical  skill,  yet,  considering  the  advantage  that 
court  has  with  the  assistance  of  the  Trinity 
^masters,  the  appellant  court  must  be  satisfied 
that  the  court  below  was  wrong,  to  justify  a 
reversal  of  such  finding.  Dean  v.  Mark,  2  Moore, 
P.  C.  C,  N.  S.  453. 

Though  the  Judicial  Committee  will  not  lay 
.down  any  exclusive  rule  as  to  appeals  from  judg- 
ments of  the  Court  of  Admiralty,  upon  questions 
which  are  entirely  of  fact,  yet  they  are  most 
i-eluctant  to  come  to  a  conclusion  different  from 
that  of  the  judge  of  the  court  below,  merely  on 
a  balance  of  testimony:  the  judge  having  had 
the  opportunity  of  seeing  and  testing  the  conduct 
and  (^meanour  of  the  witnesses.  The  Alice 
and  The  Prineess  Alice,  2  L.  R.,  P.  C.  245  ;  38 
L.  J.,  Adm.  5  ;  19  L.  T.  678. 

Seenrity  for  Costs.] — ^In  a  proceeding  in  rem, 
a  bail  bond  given  in  court  below  only  covering 
the  costs  in  ^t  court,  the  appellants,  who  were 
foreigners,  were  called  upon  to  give  security  for 
the  costs  of  the  appeal ;  the  Court  of  Appeal  will 
not,  however,  entertain  any  question  as  to  un- 
covered costs  in  the  court  below.  TJie  Helene, 
B.  &  L.  425 ;  3  Moore,  P.  C.  C,  N.  S.  240 ;  36 
L.  J.,  Adm.  1 ;  13  W.  R.  931. 

Costs— When  given.]— When  in  a  cause  of 
collision  the  appellant  was  found  in  the  court 
below  solely  to  blame,  and  condemned  in  the 
whole  damage,  and  the  Court  of  Appeal  found 
both  parties  to  blame,  and  divided  the  damage, 
costs  of  appeal  were  given.  The  Byenoord,  1 
Swabey,  374. 

Where  both  parties  appeal  from  a  sentence, 
pronouncing  both  to  blcone,  and  the  sentence  is 
affirmed,  no  costs  of  the  appeal  are  given.  Tlie 
North  American,  1  Swabey,  368. 

Material  mistakes  in  respect  to  certain  facts 
in  evidence  occurred  in  the  summing  up  of  the 
judge.  The  committee,  though  it  sustamed  the 
decree  appealed  from,  under  the  circumstances 
affirmed  tne  judgment  without  costs.  General 
Iron  Screw  Company  v.  Moss,  15  Moore,  P.  C.  C. 
122. 

iii.  From  County  Court, 

When  it  Lies.] — Cross  causes  of  damage  heard 
ither  in  a  county  court  are,  as  to  the  right  of 


appeal,  to  be  considered  distinct.  The  Eliza- 
heth,  3  L.  R.,  Adm.  33  ;  39  L.  J.,  Adm.  53  ;  21 
L.  T.  729. 

The  plaintiffs  in  a  cause  of  damage  in  a  county 
court  claimed  1002.,  and  recovered  an  amount 
under  hOl. : — Held,  that  no  appeal  lay  to  the 
Court  of  Admiralty.    Ih, 

The  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  s.  27,  provides  that  the  judge  of  the  Court 
of  Admiralty  may,  on  sufficient  cause  being 
shewn  to  his  satisfiiction,  allow  an  appeal  from 
a  final  decree  or  order  of  a  county  court  in  an 
admiralty  cause  to  be  prosecuted,  notwithstanding 
that  the  instrument  of  appeal  has  not  been  lodged 
in  the  registry  of  the  Court  of  Admiralty  within 
ten  days  from  the  date  of  the  decree  or  order 
appealed  from  : — Held,  that  an  application  for 
leave  to  appeal  under  this  section  was  rightly 
made  to  the  judge  of  the  Court  of  Admiralty 
sitting  as  a  judge  of  the  High  Court  of  Justice, 
The  Two  Brothers,  1  Adm.  D.  62 ;  45  L.  J., 
Adm.  47  ;  33  L.  T.  792 ;  24  W.  R.  112. 

No  appeal  lies  from  the  decision  of  a  county 
court  in  a  salvage  cause  where  there  is  a  tender 
of  less  than  60T.  and  that  tender  is  upheld,  the 
amount  tendered  being  the  amount "'  decreed  or 
ordered  "  within  the  County  Cotirts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32  Vict  c  71),  s.  31. 
The  Fyenoord,  34  L.  T.  918. 

A  plaintiff  claiming  an  amount  not  exceeding 
60/.  in  an  admiralty  cause  in  a  county  conrt,  is 
precluded  from  appealing  from  the  aedsion  of 
the  court  by  s.  31  of  the  County  Courts  Admi- 
ralty Jurisdiction  Act,  1868  (31  &  82  Vict.  c.71). 
The  Falcon,  3  Adm.  D.  100 ;  47  L.  J.,  Adm.  56  ; 
38  L.  T.  294 ;  26  W.  R.  696. 

By  a  decree  of  the  City  of  London  Court  an 
action  of  damage  instituted  in  tiiat  court  in  the 
sum  of  30Z.  was,  after  having  been  heard  on  the 
merits,  dismissed  with  costs.  The  plaintiff  ap- 
pealed. At  the  hearing  of  the  appeal  the  re- 
spondent objected  to  the  jurisdiction  of  the  court 
to  entertain  the  appeal.  The  court  dismissed 
the  appeal  on  the  ground  that  as  the  appellant, 
if  succ^sf  ul,  could  not  have  recovered  more  than 
30Z.  in  the  action,  he  was  precluded  from  appeal- 
ing by  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  8.  31.    id. 

The  restriction  as  to  amount  due  applies  only 
to  appeals  by  defendants.  The  Doctor  Van 
Thunnen  Tellow,  20  L.  T.  960  ;  17  W.  R.  899. 

Leave  to  Appeal.] — Asa  general  rule  the  Court 
of  Admiralty  will  not  grant  permission  to  appeal 
from  a  decree  or  an  order  of  the  court  made  on 
appeal  from  a  county  court  except  in  cases  where 
the  law  is  doubtful,  or  where  the  facts  are  such 
as  to  leave  a  substantial  doubt  on  the  nund  of 
the  court  whether  the  conclusion  at  which  it  has 
arrived  is  right,  or  where  the  pecuniary  interest 
involved  is  large.  The  Samuel  Doing,  3  L.  R., 
Admu  284  ;  39  L.  J.,  Adm.  42  ;  22  L.  T.  891. 

Leave  to  set  down  an  appeal  from  a  county 
court  judge  in  admiralty,  which  could  not  be  set 
down  without  leave,  was  refused  by  the  judge  of 
the  Admiralty  Division.  On  appeal  from  this 
decision,  the  Court  of  Appeal  held  they  had  no 
jurisdiction  to  interfere.  The  Amstel,  47  L.  J., 
Adm.  11 ;  37  L.  T.  138— C.  A.  See  also  TJu^ 
Bona,  ante,  col.  1760. 

Extension  of  Time.]-— The  power  of  extending 
the  time  for  appealing  from  a  decree  or  order  of 
a  county  court  in  an  admiralty  suit,  conferred 
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on  the  jadge  of  the  Court  of  Admiralty  by  the 
Oounty  Courts  Admiralty  Jurisdiction  Act,  1868, 
8.  27,  may,  since  the  coming  into  operation  of  the 
Judicature  Act,  1873,  be  exercised  by  the  judge 
of  the  Court  of  Admiralty  sitting  as  a  judge  of 
the  High  Court  of  Justice.  Tkif  Two  Brothers, 
stipra, 

Seeurity  for  Costs.] — Upon  appeal  from  a 
county  court  to  the  Court  of  Admiralty,  security 
for  the  costs  of  the  appeal  must  be  given  in  the 
coun^  court,  and  not  in  the  Court  of  Admiralty. 
The  Forest  Queen,  8  L.  B.,  Adm.  299 ;  40  L.  J., 
Adm.  17  ;  23  L.  T.  544  ;  19  W.  R.  167. 

Judge's  Notes  on  Appeal.] — In  an  appeal  to 
the  Court  of  Admiralty  from  a  county  court 
where  there  is  a  conflict  between  the  transcript 
ol  the  notes  of  evidence  and  the  judgment  taken 
by  a  shorthand-writer  in  the  counly  court,  and 
the  oounty  court  judge's  own  notes,  the  version 
given  by  the  county  court  judge  must  be  accepted 
as  binding ;  and  if  the  county  court  judge  alters 
the  shorthaiid-writer's  notes  so  as  to  correspond 
with  his  own  version,  the  Court  of  Admiralty 
will  order  the  alteration  so  made  to  be  carried 
into  effect  in  the  printed  copies  of  the  appendix. 
The  Baithwaite  Mall,  30  L.  T.  233. 

In  the  absence  of  the.judge*s  notes  of  evidence, 
the  Court  of  Admiralty  on  the  appeal  allowed  a 
witness  to  be  examined  who  had  given  evidence 
in  the  court  below.  The  C.  S.  Butler,  31  L.  T. 
649  ;  23  W.  B.  113. 

Eridence  on  AppeaL] — The  court  may  order 
witnesses  to  be  examined  vivft  voce  at  the  hear- 
ing of  a  cause  of  appeal  from  the  county  court. 
But  such  order  will  not  be  made  except  under 
special  circumstances.  The  Busy  Bee^  3  L.  B., 
Adm.  527  ;  26  L.  T.  690 ;  20  W.  B.  803. 

Wherever  there  is  a  probability  of  an  appeal, 
notes  of  the  evidence  given  in  the  county  court 
should  be  taken  by  a  reporter  duljjr  appointed 
according  to  the  provisions  contamea  in  the 
rules  for  regulating  the  admiralty  jurisdiction  of 
the  county  court.    Ih, 

Fresh  Bridence  on  Appeal.] — The  Court  of 
Admiralty  is  very  cautious  as  to  admitting  fresh 
evidence  at  the  hearing  of  an  appeal  from  the 
county  court,  and  will  not  do  so  unless  the  prin- 
ciples of  justice  require  the  admission  of  such 
evidence.    Tlie  Moorsley,  29  L.  T.  663. 

Semble,  that  surprise  is  a  ground  for  the  ad- 
mission of  fresh  evidence.  An  application  for 
admission  of  evidence  refased  on  the  ground 
that  there  was  no  surprise  shewn.    lb. 


XXIV.    INQUIBIES  BY  BOABD  OF  TBADE 
AND  MABINB  BOABDS. 

Hayal  Inquiry  into  Conduct  of  Captain.] — 
When  an  inquiry  is  instituted  under  the  Mer- 
chant Shipping  Acts  into  the  conduct  of  a  cap- 
tain, the  court  may  proceed  with  the  inquiry, 
although  the  Board  of  Trade  has  no  charge  to 
make  against  the  captain.  Afinto,  Ex  parte,  35 
L.  T.  808 ;  25  W.  B.  261. 

Xarine  Boards — Jurisdiction.  ] — A  local  marine 
board  appointed  to  inquire  into  a  charge  of 
allied  misconduct  against  the  master  or  mate  of 
a  vessel,  has  a  discretionary  power  as  to  granting 


summonses  for  witnesses  for  the  defence.  Reg. 
V.  Collingridge,  34  L.  J.,  Q.  B.  9  ;  8.  C,  Reg,  v. 
Local  Marine  Board  of  Loridim,  12  W.  B.  1109. 

Witnesses. ] — It  is  a  proper  course  for  such 

court  before  granting  the  summonses  to  inquire 
who  the  witnesses  are  and  what  they  are  expected 
to  prove,  and  to  refuse  the  summons  in  respect 
of  any  witness  who  can  only  speak  to  matters 
clearly  irrelevant.  The  witnesses  summoned  for 
the  defence  are  witnesses  of  the  court,  and  their 
expense  is  to  be  borne  not  by  the  defendant  but 
by  the  public    lb. 

Peijury  before.]— Wilful  and  corrupt  false 
swearing  before  a  local  marine  board  lawfully 
constituted,  upon  a  matter  material  to  an  inquiry 
then  being  lawfully  investigated  by  them  in  pur- 
suance of  17  &  18  Vict.c.  104,  is  perjury,  and  in- 
dictable as  such.  Re^,  v.  Tomlinson,  2  L.  B., 
C.  C.  49  ;  .%  L.  J.,  M.  C.  41 ;  12  Jur.,  N.  S.  945  ; 
15  L.  T.  188 ;  10  Cox,  C.  C.  323. 


XXV.    WBECK  COMMISSIONBB^S 
INQUIBIES. 

Decision  of  Judge  given  in  open  Court — 
Beasons.] — The  decision  given  by  the  judge 
after  an  investigation  into  a  casualty  dealing 
with  the  certificate  of  an  officer  must  be  given  in 
open  court,  but  need  not  be  accompanied  by 
reasons,  and  if  he  gives  reasons  the  officer  is  not 
entitled  to  a  copy  of  the  shorthand- writer's  notes 
of  those  reasons,  for  the  purpose  of  an  appeaL 
The  Kestrel,  6  Adm.  D.  182  ;  4  Asp.  M.  C.  433  ;  45 
L.  T.  Ill;  30W.B,182. 

Jurisdiction  to  suspend  Kaster's  Certificate.] — 
The  jurisdiction  to  suspend  the  certificate  of  the 
master  of  a  ship  has  not  been  extended  by  the 
Merchant  Shipping  Act,  1876  (39  &  40  Vict  c 
80),  ss.  29, 82,  to  cases  not  within  ss.  242  and  432 
of  the  Merchant  Shipping  Act,  1854  (17  k  18 
Vict  c  104) ;  and  therefore  where  an  inquiry 
into  the  stranding  of  a  ship  where  no  damage  has 
been  done  is  held  by  a  wreck  commissioner  under 
8.  82  of  the  later  act,  he  has  no  jurisdiction  upon 
such  inquiry  to  suspend  the  certificate  of  the 
master  of  the  stranded  ship.  Story,  Ex  parte, 
3  Q.  B.  D.  166  ;  47  L.  J.,  Q.  B.  266  ;  38  L.  T.  29  ; 
26  W.  B.  329. 

A  shipping  casualty  must  be  actually  caused 
or  contnbuted  to  by  the  master  to  enable  the 
court  of  inquiry  to  suspend  his  certificate.  The 
Arizona,  5  Adm.  D.  123  ;  49  L.  J.,  Adm.  64  ;  42 
L.  T.  506  ;  28  W.  B.  704— C.  A. 

An  error  of  judgment  on  the  part  of  the 
master  of  a  vessel  at  a  moment  of  great  difficulty 
and  danger  does  not  amount  to  a  wrongful  act  or 
default,  within  the  meaning  of  the  242nd  section 
of  the  Merchant  Shipping  Act,  1854,  so  as  to 
justify  the  suspension  or  cancellation  of  the 
master's  certificate.  The  Famenoth,  7  Adm.  D. 
207  ;  48  L.  T.  28  J  5  Asp.  M.  C.  35. 

Appeal.] — ^Where  a  court  of  inquiry  into 

a  shipping  casualty,  held  under  the  8th  part  of 
the  Mercluint  Shipping  Act,  1854,  orders  tne  sus- 
pension of  a  master's  certificate,  in  pursuance  of 
the  powers  given  by  the  242nd  section  of  the 
same  act,  and  the  23rd  section  of  the  Merchant 
Shipping  Act,  1862,  the  Court  of  Appeal,  having 
junsdiction  under  the  Shipping  Casualties  In- 
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vcstigations  Act,  1879,  will  on  appeal  consider 
the  evidence  on  which  the  judgment  of  the  court 
of  inquiry  proceeded,  and  will  reverse  the  judg- 
ment if  the  evidence  is  insufficient  to  justify  the 
suspension  of  the  certificate.  Where  a  court  of 
inquiry  ordered  a  master's  certificate  to  be  sus- 
pended, and  the  only  ground  on  which  the  deci- 
sion could  be  supported  was  that  serious  damage 
to  a  ship  had  been  caused  by  the  wrongful  act 
or  default  of  the  master,  i^nthin  the  meaning  of 
s.  242  of  the  Merchant  Shipping  Act,  1854, 
sub-s.  2,  and  on  appeal  it  appeared  to  the  Court 
of  Appeal  that  there  was  no  evidence  that  the 
damage  had  been  caused  by  the  wrongful  act  or 
default  of  the  master,  the  Court  of  Appeal  re- 
versed the  decision,  and  restored  to  the  master 
his  certificate.     T7i€  ArhonUf  snpra. 

Appeal  from — ^Who  may.]— A  shipo^^ner,  who 
has  appeared  as  a  party  at  the  hearing  of  an  in- 
vestigation under  the  Merchant  Shipping  Acts 
into  the  circumstances  attending  the  loss  of  a 
ship  owned  by  him,  has  no  right  of  appeal,  not- 
withstanding that  the  tribunal  investigating  the 
case  has  given  a  decision  suspending  the  certi- 
ficate of  the  master  of  the  ship  and  condemning 
the  shipowner  in  costs.  The  Golden  Sea,  7  Adm. 
D.  194  ;  51  L.  J.,  Adm.  64  ;  47  L.  T.  579 ;  30 
W.  R.  842  ;  5  Asp.  M.  C.  23. 

The  wreck  commissioner  having  been  requested 
tu  hold  an  investigation  into  the  loss  and  aban- 
donment of  a  British  ship,  found  that  the  loss  of 
the  ship  was  due  to  certain  improper  ballast 
taken  on  board  her  at  an  English  port  having 
been  converted  into  mud  by  mixture  with  the 
water  made  by  her  during  the  voyage,  and  so 
choking  the  pumps  that  they  could  not  be  used, 
whereby  the  ship  foundered,  and  for  these 
wrongful  acts  and  defaults  suspended  the  certi- 
ficate of  the  master  of  the  ship  for  three  months. 
The  master  appealed.  The  Probate,  Divorce, 
and  Admiralty  Division  being  of  opinion  that 
the  evidence  before  the  wreck  commissioner  es- 
tablished that  the  master  had  authority  from 
his  owner  to  provide  ballast  for  the  vessel  with- 
out restriction  as  to  price,  and  had  been  aware  of 
the  character  of  the  oallast  which  she  had  taken 
on  board,  and  that  the  carrying  of  such  ballast 
contributed  to  her  loss,  dismissed  the  appeal  with 
costs,    Jb, 


Fresh  Evidence  on  Appeal.] — On  a  ship- 


ping casualty  appeal  where  it  is  desired  to  adduce 
fresh  evidence  at  the  hearing  of  the  appeal,  ap- 
plication for  leave  to  do  so  should  be  made  to 
the  Court  of  Appeal  by  motion  prior  to  the 
hearing  of  the  appeal.  The  Famenoth^  7  Adm.  D. 
207  ;  48  L.  T.  28  ;  5  Asp.  M.  C.  35. 


Proeednre  on  Appeal.] — The  court  when 


hearing  an  appeal  will  look  to  the  report  and 
the  annex  thereto.  Obser\'ations  on  the  ad- 
mission of  fresh  evidence  on  appeal  and  on  the 
admissibility  of  evidence  of  experts  where  the 
court  is   assisted   by   assessors.      The  Kestrel, 


CoitB.] — ^Where,  on  an  appeal  under  the 


Shipping  Casualties  Investigations  Act,  1879,  the 
decision  of  the  wreck  commissioner,  suspending 
the  certificate  of  a  master,  was  affirmed,  but  the 
(Murt  of  Appeal  recommended  that  the  Board  of 
Trade  should  shorten  the  time  for  which  the  cer- 
tificate had  been  suspended,  the  parties  to  the 


appeal  were  left  to  bear  their  o^ti  costs  of  the 
appeal.     TJie  Kettrel,  tnipra. 

The  court  below  having  suspended  the  certifi- 
cate  on  the  invitation  of  the  Board  of  Trade,  the 
Court  of  Api^al  ordered  the  Board  of  Trade  to 
pay  the  costs  of  the  appeal.    The  Arizona,  supra. 

On  a  successful  appeal  the  Board  of  Trade, 
having  appeared  in  support  of  the  decision  ap- 
pealed from,  were  directed  to  pay  the  costs  of 
the  appeal.    Tlw  Hawenoth,  svpra. 


XXVI.    SHIP-BROKERS  AND  AGENTS. 
1.  Commission  and  Employment. 

Commission,  whether  Contingent.] — A  ship- 
broker  is  entitled  to  hi.  per  cent,  on  the  gross 
freight  of  a  ship,  though  payment  of  a  part  is 
contingent  on  the  arrival  of  the  vessel  home. 
Roberts  v.  Jachson,  2  Stark.  225. 

The  actual  earning  of  freight  under  a  charter- 
party  is  not  a  condition  precedent  to  the  right 
of  the  shipbroker  to  his  commission  for  procur- 
ing the  execution  of  the  charter.  Hill  v.  KiU 
ohing,  3  C.  B.  299  ;  15  L.  J.,  C.  P.  251. 

A.,  a  shipbroker,  procured  a  charterparty  to  be 
made  between  B.,  a  shipowner,  and  C,  under 
which  the  owner  contracted  to  bring  home  a 
cargo  of  guano,  and  the  merchant  agr^  to  pay 
freight  at  the  rate  of  4Z.  l&f.  per  ton,  to  be 
reduced  to  4Z.  \2s,  6d,  if  the  ship  did  not  airive 
oft  Cork  or  Falmouth  on  or  before  a  given  day. 
There  was  no  express  engagement  on  the  part  of 
C.  to  ship  a  cai^  : — Held,  that  A.  was  entitled 
to  recover  from  B.  upon  a  quantum  meruit  for 
his  procuring  the  charter  to  be  executed,  with- 
out shewing  the  arrival  of  the  vessel  on  or  before 
the  day  mentioned,  and  notwithstanding  only  a 
very  small  quantity  of  guano  had  been  shipped, 
and  a  small  amount  of  freight  actually  earned-; 
that  the  amount  of  compensation  due  to  him 
was  a  question  for  the  jury  ;  and  that,  in  esti- 
mating such  compensation,  they  were  properly 
guided  by  evidence  of  what  was  customary  in 
similar  cases.    lb. 

It  a  broker  charters  ships,  at  a  commission  of 
2^  per  cent,  on  their  outward  freight,  and  the 
like  on  their  homeward  freight,  and  the  charter- 
party  makes  it  contingent  what  the  amount  of 
freight  shall  be,  the  broker  cannot  sue  for  any  sum 
till  the  contingency  is  determined.  Winter  y, 
Mair,  3  Taunt.  531. 

— —  Actions  for.]  —  It  is  no  answer  to  an 
action  by  a  broker  for  commission  for  procuring 
freight,  that  the  charterparty  procured  was  such, 
that,  if  the  charterer  failed  to  obtain  certain 
licences,  the  voyage  would  be  illegal.  Haines  v. 
Busk,  5  Taunt.  521  ;  1  Marsh.  191. 

When  two  brokers  are  referred  to  in  advertise- 
ments by  a  shipowner,  and  one  of  them  procures 
the  cargi)  and  receives  the  freight,  and  the  other 
pays  the  charges  for  clearing  out  the  ship,  the 
latter  must  share  the  commission  with  the  former, 
and  cannot  by  usage  of  trade  maintain  an  action 
against  the  shipowner.  Hall  v.  Benson,  7  C.  &  P. 
711. 


When  Earned.] — To  enable  a  broker  to  re- 


cover a  commission  on  the  sale  of  a  ship,  the  mere 
fact  of  his  having  introduced  the  purchaser  to 
the  seller  will  not  be  sufficient ;  but,  if  it  appears 
that  such  introduction  was  the  foundation  on 
which  the   negotiation  proceeded,  the  parties 
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cannot  afterwards,  bj  agreement  between  them- 
selves, withdraw  the  matter  from  the  broker^s 
hands  and  deprive  him  of  his  commission.  The 
broker  will  be  entitled  to  his  commission,  if  he 
was,  up  to  a  certain  time,  the  agent  or  middle- 
man between  the  parties,  although  the  contract 
was  afterwards  completed  without  his  instru- 
mentality or  interference.  Wilkituon,  v«  Martin, 
8  a  &  P.  1. 

The  usage  is,  that  when  a  broker  has  brought 
the  captain  of  a  ship  and  a  merchant  together, 
and  they  by  his  means  enter  into  some  nego- 
tiation as  to  the  intended  voyage,  the  broker 
is  entitled  to  commission,  if  a  charterparty  is 
effected  between  them  for  that  voyage,  even 
though  they  may  employ  another  broker  to  pre- 
pare the  charterparty,  or  may  write  the  charter- 
party  themselves,  Burnett  v.  Bouo\  9  C.  &  P. 
620. 

If  a  broker  is  authorized  by  both  parties,  and, 
Acting  as  the  agent  of  each,  communicates  to  the 
merchant  what  the  shipowner  charges,  and  also 
communicates  to  the  shipowner  what  the  mer- 
chant will  give,  and  he  names  the  ship  and  the 
parties,  so  as  to  identify  the  transaction,  and  a 
charterparty  is  ultimately  effected  for  that  voy- 
age, this  broker  is  entitled  to  his  commission ; 
but  if  he  does  not  mention  the  names  so  as  to 
identify  the  transaction,  he  does  not  get  his  com- 
mission to  the  exclusion  of  another  broker,  who 
afterwards  introduces  the  parties  personally  to 
each  other.    lb, 

A  shipbroker  employed  to  sell  a  ship  which, 
when  put  up  for  sale,  was  bought  in,  is  not 
entitled  to  a  commission  on  the  sale.  Mettaer 
Y,  Atkins,  1  Marsh.  76  ;  5  Taunt.  381. 

A  shipbroker  who  has  procured  a  bargain  for 
the  hire  of  a  vessel  is,  by  usage  in  the  city  of 
London,  entitled  to  a  certain  commission  on  the 
amount  of  freight  if  the  contract  is  perfected, 
but  not  otherwise.  Jtead  v.  Jtann,  10  B.  &  G. 
438. 

Even  where  the  contract  is  not  completed 
through  the  act  of  the  owner.  Broad  v.  Tfutmas, 
7  Bing.  99  ;  4  M.  &  P.  732  ;  4  C.  &  P.  338. 

Shipbrokers  were  employed  by  shipowners  to 
procure  charterers  for  certain  ships.  The  brokers 
introduced  the  owners  to  another  firm  of  brokers, 
and  negotiations  were  commenced  at  the  office 
of  the  last-named  firm  with  L.  for  the  chartering 
of  these  ships.  The  negotiations  with  L.  came 
to  nothing;  but  L.,  from  the  knowledge  thus 
acquired,  informed  M.  that  the  owners  had  a 
ship  in  want  of  a  charterer,  and  M.  became  the 
chiuterer  of  this  ship  of  theirs.  In  an  action 
by  the  brokers  to  recover  their  commission  from 
the  shipowners  on '  the  charter  of  this  ship  : — 
Held,  that  their  services  in  the  transaction  were 
too  remote.  Gibson  v.  Crick,  1  H.  &  C.  142 ;  31 
L.  J.,  Ex.  304  ;  6  L.  T.  392  ;  10  \V.  R.  525  ;  S.  C, 
at  nisi  prius,  2  F.  &  F.  766. 

Where  by  the  terms  of  a  charterparty  a  vessel 
is  let  for  an  indefinite  period,  and  the  voyage  is 
general,  the  shipbroker  who  lets  the  vessel  is 
entitled  to  claim  commission  as  for  a  voyage  of 
that  description,  and  not  for  a  specific  voyage  on 
bonds.    Ifoll  V.  Pincent,  6  Moore.  228. 

Coitom— Bights  of  Agents — China  Trade.] — 
A  declaration  on  a  charterparty  stated  that  it 
was  agreed  between  the  owner  of  the  ship  Maggie, 
and  charterers,  that  **the  ship  should  load  a 
cai^^o  in  London  and  proceed  to  Hong  Kong  and 
deliver  the  same,  the  ship  to  be  consigned  to  the 


charterers'  agents  in  China,  free  of  commisRioii 
on  that  charter ;  "  that  according  to  the  cusU)m 
of  merchants  in  London,  when  a  ship  chartered 
in  London  for  China  is  agreed  to  be  consigned 
to  the  charterers'  agents,  whether  consigned  free 
of  commission  on  that  charter  or  not,  it  is  the 
right  and  duty  of  such  agents  to  procure  a 
c£irter  or  a  cargo  for  the  ship,  and  they  are 
entitled  to  be  paid  the  usual  brokers'  commis- 
sion on  the  amount  of  freight  payable  under 
such  charter,  unless  excluded  by  special  contract ; 
but  in  case  the  owners  pixxjurc  a  charter  or  cargo 
for  the  ship,  without  any  default  of  the  con- 
signees, the  consignees  are  entitled  to  the  brokers' 
commission  on  any  freight  payable  under  such 
charterparty,  unless  such  right  is  excluded  by 
special  contract ;  that  the  ship  arrived  in  China, 
and  the  owners'  agents  as  consignees  performed 
their  duty  free  of  commission  on  the  outward 
voyage,  and  were  ready  to  procure  a  charter  or  a 
cargo  for  Hong  Kong ;  that  the  charterer  did 
not  permit  them  to  procure  such  charter  or  cargo, 
but,  without  the  default  of  the  owners'  agents, 
himself  procured  a  cargo.  Breach,  non-pay- 
ment by  the  charterers  of  any  commission  on  the 
cargo: — Held,  that  the  parol  evidence  of  the 
mercantile  usage  was  not  admissible  to  vary  the 
terms  of  the  charterparty.  Phillipps  v.  Briard, 
1  H,  &  N.  21 ;  25  L.  J.,  Ex.  233. 

-— i^  Hotiee  of  Names  of  Veiiels.]— The  de- 
fendants, London  merchants,  employed  a  broker 
at  Liverpool  to  purchase  some  wool.  The  broker 
negotiated  a  s^e  by  the  plaintiff  to  the  defen- 
dants of  certain  bales  deliverable  at  Odessa, 
*^  the  name  of  the  vessels  to  be  declared  as  soon 
as  the  wools  were  shipped."  In  this  transaction, 
the  broker  acted  for  both  the  plaintiff  and  the 
defendants.  By  the  custom  of  Liverpool,  where 
a  contract  contains  a  stipulation  that  notice  of 
an  event  should  be  given  by  the  vendor  to  the 
vendee,  it  is  usual  for  the  vendor  to  pve  the 
notice  to  the  broker,  who  communicates  it  to  the 
vendee  :— Held,  that  the  defendants  were  bound 
by  such  usage,  and  therefore  that  a  notice  by  the 
plaintiff  to  the  broker  of  the  names  of  the  vessels 
on  which  the  wools  were  shipped  was  a  perform- 
ance of  that  stipulation,  although  the  broker 
omitted  to  communicate  them  to  the  defendants. 
Graves  v.  Legg,  2  H.  &  N.  210 ;  26  L.  J.,  Ex. 
316  ;  3  Jur.,  N.  S.  619— Ex.  Ch. 

—  Prool] — In  order  to  prove  a  custom,  it  was 
proposed  to  ask  a  broker,  "  What  is  the  custom 
witn  regard  to  payment  of  brokers'  commission 
when  the  broker  introduces  another  broker  to  a 
shipowner,  which  shipowner  substantially  nego- 
tiates with  one  of  the  brokers  introduced :"  — 
Held,  that  this  question  was  rightly  disallowed. 
Gibsofi  V.  Crick,  supra. 

Payment  on  Behalf  of  Ship.] — ^A  broker,  who 
had  received  money  for  the  shipnage  of  goods 
on  account  of  the  owners  of  the  snip,  offered  to 
pay  it  to  the  captain,  who  was  also  man^ng 
owner,  by  a  cheque.  This  the  captain  declined, 
preferring  that  the  broker  should  open  a  credit 
for  him  at  a  bank  in  New  Brunswick  in  favour 
of  H.,  which  the  broker  did.  The  bank  acconl- 
ingly  paid  H.  250?.,  for  which  H,  gave  a  bill, 
drawn  by  him  in  favour  of  the  bank  upon  the 
broker,  who  accepted  and  paid  it  when  due.  The 
broker  having  sued  the  co-owners  for  the  balance 
of  his  account : — Held,  that  this  was  a  good  pay- 
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ment  of  2501.  by  the  broker,  and  binding  on  the 
co-owners.  Andersm  v.  UilUes,  12  C.  B.  499 ;  21 
L.  J.,  C.  P.  150  ;  16  Jut.  819. 

— - —  Lien.] — Shipbrokers  have  no  lien  on  the 
certificate  or  registry  for  advances  made  by 
them  to  the  owner  for  the  use  of  the  ship. 
Gibson  v.  Ingo^  6  Hare,  112. 

2.  Liabilities. 

In  Forwarding.] — On  a  bailment  to  a  shipping 
agent  to  forwai5  goods,  an  action  for  not  safely 
carrying  and  delivering  is  not  maintainable. 
Platzoff  V.  Le  Bean,  4  F.  &  F.  545. 

Duty  to  Examine  Goods.]— The  defendant,  who 
carried  on  business  at  B.,  and  had  acted  there  as 
agent  for  the  plaintiffs,  who  were  merchants  at 
L.,  in  the  shipment  of  iron  to  Germany,  wrote 
to  the  plaintiffs  proposing  to  them  to  purchase  a 
quantity  of  scrap  iron,  describing  it  as  of  a 
sjKicified  quality.  The  plaintiffs  desired  to  have 
an  offer  of  cost  and  freight  to  Rotterdam.  The 
defendant  stated  the  price,  but  his  inability  to 
make  an  offer  as  to  height,  as  he  had  then  no 
ship  available,  but  expressed  his  conviction  that 
he  should  shortly  be  able  to  find  a  ship.  Before 
the  plaintiffs  closed  with  the  offer,  the  defendant 
proposed  a  ship  for  the  conveyance  of  the  iron. 
The  plaintiffs  accepted  the  purchase,  but  objected 
to  the  ship  as  too  small  to  take  the  whole  cargo, 
desiring  the  defendant  to  look  out  for  another. 
Thereupon  he,  as  agent  for  both  parties,  entered 
into  and  accepted  the  contract  of  sale,  and  trans- 
mitted it  to  the  plaintiffs.  He  afterwards  en- 
gaged a  vessel  to  convey  the  iron,  received  the 
same,  and  caused  it  to  be  shipped,  assuring  the 
plaintifiQs  that  the  cargo  was  considered  a  firet- 
ratc  description  of  scrap  iron.  The  profit  of  the 
defendant  was  derived  from  commission  from 
the  seller  and  from  the  shipowner : — Held,  that 
the  defendant  was  not  liable  for  damages  on 
account  of  the  iron  shipped  being  inferior  to  the 
description  in  the  contract,  inasmuch  as  no  obli- 
gation to  see  to  the  quality  of  the  iron  arose  on 
the  employment  of  the  defendant  as  shipping 
agent,  there  being  no  evidence  of  usage,  nor  of 
an  engagement  by  him,  that  he  should  do  so. 
Xwilchenbart  v.  Alexander,  29  L.  J.,  Q.  B.  236  ; 
6  Jur.,  N.  S.  1198 ;  8  W.  R.  661.  Affirmed,  1 
B.  &  S.  234  ;  30  L.  J.,  Q.  B.  254— Ex.  Ch, 

Broken  acting  as  Owners.]— Shipbrokers,  not 
being  owners  of  a  particular  ship,  though  they 
were  of  others,  having  issued  advertisements  and 
tickets  announcing  the  times  of  sailing,  and  de- 
scribing the  ships  as  their  *'  line ;  "  evidence  was 
given  that  if  tney  were  owners  the  announce- 
ments would  be  in  the  same  form  : — Held,  that 
it  was  for  the  jury  to  say  whether  the  parties 
had  held  themselves  out  as  owners,  or  had  acted 
only  as  agents.  Simpson  v.  Toung,  2  F.  &  F. 
426. 

Warranty  of  Anthority.  ] — In  an  action  against 
a  broker  who  had  professed,  on  behalf  of  the 
owner  of  a  ship,  to  charter  her  to  the  plaintiffs, 
not  having  authority  so  to  do,  and  who  had  re- 
quested them  to  charter  themselves  some  other 
ship,  and  they  having  chartered  a  much  larger 
ship  at  a  higher  freight : — Held,  that  they  could 
not  recover  from  the  broker  more  than  the  differ- 
ence of  freight  on  the  tonnage  of  the  former 


ship,  if  they  could  have  procured  one  of  similar 
size,  or  had  neglected  to  give  the  broker  notice 
of  the  substituted  ship,  so  that  he  might  use  the 
surplus  freight.    Mitchell  v.  KaU,  2  F.  &  F.  709. 

Pilotage  Dnes.] — The  fees  to  which  pilots  who 
are  carried  to  sea  against  their  will  or  beyond 
their  distance  are  entitled,  under  17  &  18  Vict, 
c.  104,  s.  397,  are  not »'  pilotage  dues  "  for  which 
shipbrokers  are  liable  under  s.  363.  Morteo  v. 
Julian,  4  C.  P.  D.  216 ;  48  L.  J.,  N.  C.  126  ;  41 
L.T.  71. 


SIMONY. 

See  ECCLESIASTICAL  LAW. 


SLANDER. 

See  DEFAMATION. 


SLAVERY   AND  SLAVE 
TRADE. 

status  and  Condition  of  Slayes.] — Slavery  is 
of  such  a  nature  that  it  is  incapable  of  being 
introduced  into  this  country,  on  any  reasonSi 
moral  or  political,  and  can  be  no  farther  con- 
sidered in  this  country  than  as  is  supported  by 
positive  law.    Somerset  v.  Stewart^  Lofft,  1. 

Where  negroes  in  a  state  of  slavery  in  a  colony 
of  Spain  escaped  from  their  master's  plantation, 
and  took  refuge  and  were  received  on  board  a 
British  ship  of  war,  whilst  she  was  stationed  at 
an  island  captured  by  his  Majesty's  arms  from 
the  United  States,  in  time  of  war;  and  after 
notice  given  to  the  officers  commanding  on  the 
station,  that  they  were  runaway  slaves,  the  ofS- 
cers  carried  them  to  and  left  them  at  a  British 
colony : — Held,  that  an  action  would  not  lie  in 
this  country  by  a  British  subject,  who  claimed 
the  slaves  as  his  property,  against  the  officers  for 
harbouring  and  detaining  such  negroes ;  although, 
by  the  lex  loci  whence  they  escaped,  slavery  w«8 
permitted  and  tolerated.  Forbes  v.  Cochrane,  3 
D.  &  R.  679  ;  2  B.  &  C,  448. 

Action  by.] — Noiaction  lies  by  a  slave, 

coming  to  this  country  and  continuing  his  ser- 
vice, for  wages  on  an  implied  contract.  Alfred 
V.  FUzjames  (^Jfarquis^  3  Esp.  3. 

Gontraet  by.] — ^An  infant  slave  in  the 

West  Indies  executed  an  indenture,  by  which  he 
covenanted  to  serve  B.  for  a  certain  term  of 
years  as  his  servant,  and  B.  covenanted  to  do 
certain  things  on  his  part ;  B.  then  came  to 
England  with  the  slave  :  in  an  action  against 
A.,  who  had  seduced  him  from  the  service  of  B.^ 
A.  was  not  permitted  to  allege  that  the  contract 
was  void  as  being  made  by  an  infant  and  a  slave, 
for  the  court  held  that  the  effect  of  such  a 
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contract  might  be  the  mannmission  of  the  slave ; 
and,  consequently,  that  it  was  for  his  own  bene- 
fit ;  and.  being  for  his  own  benefit,  that  it  was,  at 
most,  only  voidable  by  the  infant  himself.  Kearie 
V.  Bayeott,  2  H.  Bl.  511. 

Trading  and  Trafllekiiig  in.]— A  foreigner  who 
is  not  prohibited  from  carrying  on  the  slave  trade 
by  the  laws  of  his  own  country,  may,  in  an  Ibiglish 
court  of  judicature,  recover  damages  which  may 
have  been  sustained  by  him  in  respect  of  a 
wrongful  seizure  by  a  British  subject  of  a  cargo 
of  slaves  on  board  a  ship  employed  by  him  in 
carrying  on  the  African  slave  trade.  Madrazo  v. 
WiUes,  3  B.  &  A.  363.  See  Farmer  v.  Legg,  7 
T.  R.  186. 

An  American  ship  was  fitted  out  in  the  port  of 
Liverpool,  and  sent  to  the  coast  of  Africa,  in 
1306,  on  a  Joint  adventure  for  trafficking  in 
slaves.  An  English  ship  was  sent  at  the  same 
time,  by  the  same  parties,  with  arms  and  ammu- 
nition, to  be  at  the  disposal  of  the  supercargo  of 
the  American  ship ;  security  having  been  given 
to  the  Admiralty  that  they  were  to  be  expended 
on  trade  on  the  coast  of  Africa.  On  the  arrival 
of  the  two  ships  in  the  Biver  Congo,  the  arms 
and  ammunition  were  transhipped  on  boArd 
the  American  ship,  which  was  thereupon  seized 
by  a  British  privateer,  and  ultimately  con- 
demned as  contraband  : — ^Held,  that  the  whole 
transaction  was  illegal,  and  that  no  action  for 
contribution  or  account,  in  regard  thereto,  could 
be  maintained  by  any  of  the  parties  concerned 
against  the  others.  Stewart  v.  Gibson^  7  C.  &  F. 
707. 

British  subjects,  domiciled  in  Great  Britain, 
being  possessed  of  slaves  in  the  Brazils,  where 
the  purchase  and  holding  of  slaves  are  lawful, 
contracted  with  a  Brazilian  subject  domiciled  in 
the  Brazils,  to  sell  them  to  him,  to  be  used  and 
employed  there.  Some  of  the  slaves  had  been 
purchased  by  the  English  subjects  in  the  Brazils, 
after  6  Geo.  4,  c.  113,  but  before  6  &  7  Vict. 
c.  98,  for  the  purpose  of  being  employed  ;  and 
these  were  employed  in  the  working  of  mines 
there,  of  which  they  were  the  proprietors ;  the 
rest  of  the  slaves  were  the  ofibpring  of  those.first 
mentioned,  and  were  in  their  possession  before 
the  passing  of  the  last  act : — Held,  that  the 
contract  might  be  enforced  here,  there  being 
nothing  in  the  statutes  to  prohibit  a  contract 
by  a  British  subject  for  the  sale^of  slaves  law- 
fully held  by  hin  in  a  foreign  country,  where 
the  possession  and  sale  of  slaves  are  lawful. 
SantoM  V.  Illidge,  8  C.  B.,  N.  S.  861  ;  29  L.  J.,  C.  P. 
348  ;  6  Jur.,  N.  8. 1348 ;  8  W.  R.  705--Ex.  Ch. 

A  naval  commander,  stationed  on  the  coast  of 
Africa,  with  instructions  to  suppress  the  slave 
trade,  was  requested  by  the  governors  of  Sierra 
Leone  to  obtain  the  liberation  of  two  British 
subjects,  detained  as  slaves  at  the  G^llinas  by  the 
son  of  the  king  of  that  country,  and  in  effecting 
that  object  to  use  force,  if  necessary.  He  accord- 
ingly proceeded  to  the  Gallinas  with  an  armed 
force,  and  having  landed  at  Dombocorro,  took 
military  possession  of  a  barracoon  belonging  to 
the  plaintiff,  who  was  a  Spaniard,  carrying  on 
the  slave  trade  at  the  Gallinas.  He  then  commu- 
nicated with  the  king  of  the  country,  and  the  two 
British  subjects  having  been  released,  the  com- 
mander concluded  a  treaty  for  the  abolition  of 
the  slave  trade  in  that  country.  In  execution  of 
this  treaty,  he  fired  the  barracoons  of  the  plain- 
tiff, and  carried  away  his  slaves  to  Sierra  Leone, 


where  they  were  liberated.  Some  of  the  plain- 
tiff's goods  used  in  the  slave  trade  were  claimed 
by  the  king  as  forfeited,  and  delivered  up  to 
him ;  other  goods  were  destroyed.  These  pro- 
ceedings having  been  communicated  to  the  Lords 
of  the  Admiralty,  and  the  Secretaries  of  State 
for  the  Foreign  and  Colonial  Departments,  they 
respectively,  by  letter,  adopted  and  ratified  the 
act  of  the  commander: — Held,  first,  that  the 
plaintiff  had  a  property  in  his  slaves,  and  might 
maintain  trespass  for  their  seizure,  the  slave 
trade  not  being  piratical  by  the  law  of  nations, 
and  it  not  appearing  that  Spain  had  passed  any 
law  abolisdiing  the  slave  trade,  pursuant  to  the 
treaty  embodied  in  6  &  7  Will.  4,  c.  6.  Burm  v. 
Bennum,  2  Ex.  167. 

Held,  secondly,  that  the  ratification  of  the 
commander's  act  by  the  ministers  of  state  was 
equivalent  to  a  prior  conunand,  and  rendered  it 
an  act  of  state,  for  which  the  crown  was  alone 
responsible.    lb. 

The  provisions  of  the  5  Geo.  4,  c.  113,  are  not 
confined  to  acts  done  by  Britlsfa  subjects  in  fur- 
therance of  the  slave  trade  in  England  or  the 
British  colonies,  but  apply  to  acts  done  by 
British  subjects  in  furtherance  of  that  trade  in 
places  not  part  of  the  British  dominions.  Beg,  v. 
Zulueta,  1  C.  &  E.  215. 

Desertion  by  Sailor— Defence  that  Captain 
threatened  to  Sell  him  as  a  Slave.] — To  an  action 
for  work  as  a  seaman,  a  plea,  that  the  work  was 
done  after  the  passing  of  the  7  &  8  Vict  c.  112, 
in  respect  of  a  voyage  from  San  Francisco  to  this 
kingdom  ;  and  that  he,  before  the  time  of  doing 
the  work,  had  engaged  himself  to  serve  as  a  sea- 
man on  board  a  British  merchant  ship,  for  a 
voyage  which,  during  the  doing  of  the  work,  was 
continuing,  and  the  plaintiff,  whilst  such  seaman, 
deserted.  Replication,  that  the  plaintiff  was  a 
negro ;  that  negroes  are  bought  and  sold  as  slaves 
in  divers  states  of  the  United  States  ;  that  whilst 
the  plaintiff  was  serving  on  board  the  captain 
threatened  to  sell  him  as  a  slave  to  Citizens  of 
the  United  States;  that  San  Francisco  is  situated 
in  one  of  the  United  States^  to  wit,  California  ; 
and  that  the  plaintiff  had  ]ust  and  reasonable 
grounds  for  believing,  and  did  believe,  that  the 
captain,  on  the  arrival  of  the  ship  at  San  Fran- 
cisco, meant  to  carry  his  threat  mto  execution  ; 
and,  in  order  to  prevent  the  captain  from  selling 
him  as  a  slave,  he  deserted  : — ^Held,  bad.  Bd" 
ward  V.  Trevellich,  4  El.  &  Bl.  59  ;  2  C.  L.  B. 
1606  :  24  L.  J.,  Q.  B.  9  ;  1  Jur.,  N.  S.  110. 


Pleading.]— A  declaration  upon  a  con- 
tract, dated  25th  September,  1834,  whereby  the 
plaintiff,  in  consideration  of  a  sum  of  money, 
sold  and  transferred  all  right,  title  and  interest 
in  and  to  the  services  and  labour  of  153  ap- 
prenticed labourers,  to  the  defendant  on  behalf 
and  to  the  use  of  his  plantations,  with  a  war- 
ranty of  quiet  possession  of  the  services  of  such 
apprenticed  labourers,  according  to  law ;  and  the 
defendant  engaged  to  pay  to  the  plaintiff  the 
money  by  instalments,  with  interest;  and  in 
case  of  &ilure  in  payment  of  any  of  the  instal- 
ments, the  plaintiff  should  be  entitled  to  re- 
claim,  and   the   services   of   the   apprenticed 
labourers  should  revert  to  the  plaintiff,  the  de- 
fendant remaining  liable  for  the  payment  of 
such  sums  as  shoidd  be  due  for  the  value  or  hire 
of  the  labour  during  such  period  as  he  should 
have  received  the  services  of  the  apprenticed 
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labourers.  Breach,  non-payment  of  two  instal- 
ments. Plea,  that  while  the  apprenticed  la- 
bourers were  in  the  service  of  the  defendant, 
under  the  terms  of  the  sale  and  agreement,  an 
ordinance  was  made  by  the  governor  of  the 
colony,  by  which  it  was  enacted,  that  all  per- 
sons who,  on  the  1st  August,  1838,  should  be 
holden  within  British  Guiana  as  prsedial  ap- 
prenticed labourers,  should,  after  that  date,  be 
discharged  from  the  remaining  term  of  their  ap- 
prenticeship ;  and  that  during  the  time  that 
their  services  could  by  law  be  had  and  received, 
defendant  paid  all  instalments  :-~Held,  that  the 
declaration  was  good,  and  that  it  was  not  to  be 
intended  that  the  contract  upon  which  it  was 
founded  was  made  concerning  apprentices  in 
England.  Mittelholzer  v.  Fullartm,  6  Q.  B. 
989  ;  9  Jut.  334— Ex.  Ch. 


Evidenee  as  to.] — In  order  to  convict 


a  party  who  is  charged  with  having  employed 
and  loaded  a  vessel  for  the  purpose  of  slave 
trading,  it  is  not  necessary  to  shew  that  the 
vessel  which  carried  out  the  goods  was  intended 
to  be  used  for  bringing  back  slaves  in  return ; 
but  it  will  be  sufficient  if  there  was  a  slave  ad- 
venture, and  the  vessel  was  in  any  way  engaged 
in  the  advancement  of  the  adventure*  Reg.  v. 
Zulueta,  1  C.  &  K.  215. 

Where  a  party  living  in  London  was  charged 
with  having  chartered  a  vessel  and  loaded  goods 
on  board  for  the  purpose  of  slave  trading,  held, 
that  slave-trading  papers,  found  on  board  the 
vessel  when  she  was  seized  in  foreign  parts,  but 
not  traced  in  any  way  to  the  knowledge  of  such 
party,  were  not  admissible  against  him.    Ih, 

As  proceedings  under  the  laws  for  the  sup- 
pression of  the  slave  trade  are  penal,  the  offence 
charged  being  a  criminal  offence,  the  onus  pro- 
bandi  is  upon  the  seizors  to  establish  that  the 
law  has  been  infringed.  The  Laura,  2  Moore, 
P.  C.  C,  N.  S.  181  ;  13  L.  T.  133  ;  13  W.  R.  369. 

Offences  against  the  Slave  Trade  Acts  may 
DC  established  by  circumstantial  evidence  ;  but 
the  circumstances  must  be  such  as  to  satisfy  a 
reasonable  mind  that  the  suspicion  as  to  the 
character  of  the  vessel  is  well  founded.    Jb, 

Where  articles  of  merchandize  usually  em- 
ployed for  the  purpose  of  the  slave  trade,  but 
capable  of  being  employed  for  lawful  commerce, 
are  found  on  board  a  vessel  seized  on  suspicion 
of  being  so  employed,  it  is  not  sufficient  to  con- 
sider merely  of  what  the  cargo  of  the  vessel  ac- 
cused of  being  implicated  in  the  unlawful  trade 
consists,  but  all  the  circumstances  of  the  case, 
and  more  especially  the  locality  in  which  the 
vessel  may  be  found,  must  be  taken  into  con- 
sideration,   lb. 

Condemnation  of  Ships  for  Trafflekijig.] — It 
is  necessary,  to  justify  a  condemnation  imposing 
forfeiture  and  penalties  for  a  breach  of  the  5 
Geo.  4,  c.  113,  that  it  be  shewn,  as  regards  the 
ship,  that  she  was  employed  in  contravention  of 
the  object  of  that  act,  and  that  she  was  employed 
with  the  knowledge  of  the  owner,  and  as  to  the 
shippers,  that  the  goods  had  been  shipped  by 
them  wilfully  and  knowingly  for  the  purpose  of 
being  employed  in  the  slave  trade.  The  New- 
port, Swabey,  317  ;  11  Moore,  P.  C.  C.  155. 

An  Italian  merchant  ship  was  seized  by  an 
officer  (acting  unofficially)  in  the  harbour  of 
Sierra  Leone,  under  the  impression  that  she  was 
a  slaver,  and  had  violated  the  provisions  of  the 


5  Geo.  4,  c.  113.  The  master  applied  to  the  Vice- 
Admiralty  Court  of  Sierra  Leone  for  the  release 
of  his  ship,  and  for  damages  and  co8t$  for  its 
detention  : — Held,  that  the  seizure  of  the  vessel 
was  quite  unjustifiable,  and  that  the  masterougfat 
to  recover  damages  and  costs  for  its  detention. 
Tlie  Ricardo  Schmidt,  1  L.  R.,  P.  C.  268 ;  36 
L.  J.,  P.  C.  C.  3 ;  12  Jut.,  N.  S.  895 ;  4  Mooie, 
P.  C.  C,  N.  S.  121. 

A  native  of  the  Ionian  Islands  purdiased  an 
American  ship,  and,  upon  a  declaration  that  he 
was  a  British  subject,  obtained  from  the  British 
consul  at  Cuba  a  provisional  registry  of  the  ship 
as  British.  The  ship  was  afterwards  seized  and 
condemned  for  a  breach  of  the  Slave  Trade  Acts. 
Upon  a  preliminary  objection  taken  on  appeal  to 
the  jurisdiction  of  the  court  below,  on  the  ground 
of  the  national  character  of  the  owner  of  the  ship 
and  cargo  : — Held,  first,  that  the  registry,  flag, 
and  pass  of  a  ship  carry  with  them  the  presump- 
tion that  they  are  true  and  correct,  and  that  the 
owner  was  estopped  from  proving  that  he  was 
not  a  British  subject,  and  consequently  that  the 
registry  of  the  ship  w^as  void.  Tlie  Lanra,  2 
Moore,  P.  C.  C,  N.  S.  181  ;  13  L.  T.  133 ;  13 
W.  R.  369. 

Held,  secondly,  that  even  if  he  could  have 
established  that  the  registry  was  void,  and  the 
ship  not  entitled  to  claim  the  protection  of  any 
flag  or  nation,  yet  that  the  ship  was,  by  2  &  3 
Vict.  c.  73,  liable  to  be  adjudicated  upon  by  a 
vice-admii-altv  court  for  a  violation  of  the  Slave 
Trade  Acts,   'jb. 


Beiiure  of  Fortnguese  Ship  in  Harbonr— 


Condemnation  of  Seiior  in  Costs  for  not  taking 
into  Consideration  surrounding  Cirenmsta]iees.J 
— The  0.,  a  Portuguese  vessel,  was  seiased  on  the 
5th  of  December,  1876,  whilst  lying  at  anchor 
in  the  harbour  and  port  of  F.,  in  Sierra  Leone, 
as  liable  to  be  forfeited  for  offences  committed 
against  the  provisions  of  5  Geo.  4,  c  113,  aocl 
36  &  37  Vict,  c  88  (the  Slave  Trade  Act,  1873), 
but  was  subsequently  released  by  the  court  on  it 
appearing  that  she  was  not  engaged  in  the  alavc 
trade,  but  was  chartered  and  intended  to  carry 
free  immigi-ants  : — ^Held,  on  appeal,  that  the 
seizor  was  rightly  condemned  in  costs  and 
damages.  Although  certain  articles  on  board 
(shackles,  an  extraordinary  number  of  empty 
casks,  an  extraordinary  quantity  of  rice  and 
mats)  are  included  among  the  equipments  which 
are  declared  t6  be  primd,  facie  evidence  of  & 
vessel  being  engaged  in  the  slave  trade,  both  by 
the  treaty  between  England  and  Portugal,  car- 
ried into  effect  by  6  &  7  Vict.  c.  63,  and  by  the 
Slave  Trade  Act,  1873  ;  yet  the  seizor  having  had 
the  means  from  the  surrounding  circumstances 
and  from  the  ship's  papers  of  informing  himself 
of  the  true  character  of  the  vessel,  and  the  true 
condition  of  the  men  on  b€«rd  who  were  alleged 
to  be  slaves,  had  no  reasonable  grounds  for  the 
suspicion  that  the  vessel  was  engaged  in  or  fitted 
out  for  the  purpose  of  the  slave  trade.  Meg,  v. 
Casaca,  5  App.  Cas.  548  ;  49  L.  J.,  P.  C.  41 ;  43 
L.  T.  290 ;  sub  nom.  Tfie  Otareme—W  C. 


Obligation  of  Seizor  to  jnstiiy  his  Acti.}— 


The  obligation  upon  a  seizor  to  justify  the  seizure 
under  the  Slave  Trade  Acts  of  a  vessel  plainly 
engaged  in  bon&  fide  trade  within  a  harbour  is  a 
very  strict  obligation.    lb, 

Tim  Jlicardo  Schmidt  (1  L.  R.,  P.  G.  268;  4 
Moore,  P.  C.  121)  approved*    Jb* 
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*— Wbat  if  Jnitiileatioii.]— A  reasonable  sus- 
picion that  the  alleged  slaves  had  been  kidnapped 
on  board  with  the  object  of  carrying  them  as 
free  labonrers,  and  not  of  consigning  them  to 
riavery,  would  not  have  justified  the  seizure  and 
detention  of  the  vessel.    Ih 

Treaty  with  Portugal,  Eifeet  of.] — ^Accord- 
ing to  the  true  construction  of  the  Portuguese 
treaties,  the  consent  on  the  part  of  Portugal 
that  certain  articles  mentioned  in  the  first 
schedule  to  the  Slave  Trade  Act,  1873,  when 
found  on  board  a  Portuguese  vessel,  shall  be  con- 
sidered as  prim&  facie  evidence  of  her  being 
engaged  in  the  slave  trade  relates  only  to  vessels 
on  the  high  seas,  and  does  not  extend  to  vessels 
in  a  foreign  port  or  foreign  territorial  waters. 
The  4th  section,  therefore,  of  the  act  cannot  be 
extended  to  a  Portuguese  vessel  lying  in  Biitish 
waters.    Ih, 


Kidnapping  Aet^  Liability  of  Hayal 


SODOMY. 

See  CRIMINAL  LAW. 


Oflleer  for  Seiiore  of  Vessel.  1 — By  the  Kidnap- 
ping Act,  1872,  8.  3,  vessels  carrying  native 
labourers  of  the  South  Sea  Islands,  not  being 
part  of  the  crew,  must  have  a  licence ;  by  s.  6, 
vessels  carrying  native  labourers  without  a 
licence  are  subject  to  the  provisions  of  s.  16 ;  by 
8. 9,  to  detain  or  confine  a  native  for  the  purpose 
of  removing  him  from  one  place  to  another  is 
declared  to  be  felony  ;  by  s.  16,  any  vessel  sus- 
pected upon  reasonable  grounds  of  committing  an 
offence  against  the  9th  section  may  be  detained  ; 
by  s.  20,  no  damages  shall  be  payable  and  no 
officer  shall  be  responsible  for  the  detention  or 
seizure  of  a  vessel  in  pursuance  of  the  act.  Before 
the  passing  of  the  Kidnapping  Act,  1872,  the 
plaintiff's  vessel  sailed  on  a  voyage  to  the  South 
oea  Islands  for  the  purpose  of  fishing ;  her 
master  hired  native  labourers,  and  after  the  fish- 
ing was  over  the  vessel  was  engaged  in  carrying 
the  natives  home  when  she  was  seized  by  a  man- 
of-war,  of  which  the  defendant  was  commander. 
At  the  time  of  the  seizure  the  defendant  bon& 
fide  believed  that  there  was  reasonable  ground 
for  suspecting  that  an  offence  had  been  com- 
mitted against  the  act : — Held,  no  action  would 
lie  against  the  defendant.  Burns  v.  Nowell,  5 
Q.  B.  D.  444  ;  49  L.  J.,  Q.  B.  468  ;  43  L.  T.  342  j 
29  W.  R.  39j  44  J.  P.  828— C.  A. 

Bounties.] — ^The  governor  of  a  colony  is  the 
person  to  whom  the  general  management  of  the 
colony  is  intrusted,  and  therefore  is  the  person 
entitled  to  the  bounties  which  are  payaole  in 
respect  of  a  seizure  of  slaves,  even  though  he  is 
absent  from  the  colony  at  a  time  when  the  seizure 
IB  made.  Aiion»^  32  L.  J.,  Adm.  189 ;  9  Jur., 
K.  S.  1254. 

A  Queen's  ship,  which  is  authorized  to  capture 
slave  ships,  being  in  sight  during  the  chase 
suid  capture  by  another  &p  of  war  of  a  vessel 
equipped  for  the  slave  trade,  is  entitled  to  share 
as  joint  captor  in  the  tonnage  bounties  awarded 
under  1  &  2  Vict.  c.  47,  unless  the  animus 
^apiendi  is  clearly  rebutted.  Anon*,  B,  &  L,  370. 


SMOKE. 

See  NUISANCE. 


SOLICITOR. 

L  Articled  Clebks. 

1.  Persons  Contracting^  1779. 

2.  Service  under  Articles^  1779, 

3.  Stamping  Articles,  1787. 

4.  Enrolment     and     Jlegistration     of 

Articles,  1790. 

5.  Assignment  and  Discharge,  1791. 

6.  Jtctum  of  Premium,  1792. 

7.  Contracts  Restraining  CbmpetitUm 

with  Masters,  1793. 

II.  Admission  akd  Re-Admissiok. 

1.  JExamination  and  Admission,  1794. 

2.  JlC' Ad  mission,  1800. 

in.  Certificate,  1802. 
IV.  Articles  op  Partnership,  1805. 
V.  Privileges,  1806. 

VI*  Duty  and  Authority  op. 
1.  RHaincr,  1809. 

^,  General  Conduct  and  Management 
of  Business,  1821. 

3.  In  Dealings  with  Client,  1828, 

4.  Acting  a*  Trustee,  1840. 

5.  Power  of  Partner  to  Bind  Firm, 

1841. 

VII.  Liability  of. 

1.  Getierally,  1842. 

2.  On  Undn'takings,  1847. 

3.  Acting  witlwut  ArUhority,  1861. 

4.  To  Attachment,  1855. 

6.  To  Summary  Jurisdictian, 

a.  (Generally,  1859. 

b.  What  is  Misconduct,  1862. 

c.  Practice  on  Striking  off  the  BoU, 

1865. 

d.  Compelling  Diaclosure  of  Client's 

Abode  or  Occupation,  1868. 

e.  Delivery  up  of  IXxsuments,  1869. 
/.  For  Payment  of   Money  and   of 

Costs,  1872. 
g.  Answering  Matters  in  Affidavits, 

1875. 
h.  To  Attachment.— iS!?«  ante,  VII.  4. 

6.  As  to  Clerks,  1878. 

7.  If\tr  Negligence, 

a,  y^Ai  Amonnts  to,  1878. 

b.  Action  for,  1889. 

r.  When  a  Defence  to  Action  for  Bill 

of  Costs,  1891. 
d.  Limitation  of  Action. — See  LiJfi- 

TATioMs  (Statute  of). 

8.  To  Actions  of  Tort,  1893. 

9.  For  Costs,  1895. 

VIII.  Costs. 

1.  Bill  of 

a.  Delivery  of  Signed  Bill,  1898. 

b.  Contents  of,  1903. 

r.  Agreements  as  to  Costs,  1906. 
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d.  Interest  on,  1910. 

e.  Taxation  of. 

i.  What  Taxable,  1911. 
ii.  Who  is  Entitled  to  Tax,  19i4. 
iii.  Order  to  Tax  after  Payment 

or  Delay,  1915. 
iv.  Costs  of,  •1920. 
y.  Proceedings  to  Tax,  1922. 
▼i.  Amount  Recoverable,  1925. 
/.  Eecovery  of  Bill  by  Action,  1928. 

2.  Security  for,  1935. 

3.  Lien/or, 

a.  On  what. 

i.  Documents,  1936. 
!!•  In  other  Gases,  1942. 

b.  Set-off  of  Damages  or  Costs,  1947. 

c.  Collusion  to  Deprive,  1949. 

d.  Waiver  of,  1951. 

4.  Charging  Orders  on  Proj)erty  Rc' 

eaveredt  1952. 

5.  Appropriation  of  Payments  on  Ac- 

count,  1962. 

6.  Personal  Liability  to  Pay, — See  ante. 

VII.  9. 
IX.  Belatioks  between  Country  Soli- 
ciTOB  AND  London  Agent,  1962. 

X.  Change  op  Solicitors,  1966. 

XL  Death  op  Solicitor  in  the  Cause, 
1968. 

XII.  Unqualified  Practitioners,  1969. 

XIII.  Power  op  Attorney.— jS^<?  Power  op 

Attorney— Principal  asd  Agent. 


I.   ARTICLED  CLERKS. 
1.  Persons  Contracting. 

Who  may  take  an  Articled  Clerk.]— An  attor- 
ney whose  name  is  on  the  1*.  roll  of  one  of  the 
superior  courts  of  Westminster  pursuant  to 
11  Geo.  4  &  1  Will.  4,  c.  70,  s.  16,  is  a  practising 
attorney  in  Wales  under  6  &  7  Vict.  c.  73,  s.  3, 
and  may  take  an  articled  clerk,  and  make  the 
affidavit  required  by  s.  8.  David's  or  Davis, 
Ex  parte,  D.  &  M.  463;  1  D.  &  L.  892;  5  Q.  B. 
564  ;  13  L.  J.,  Q.  B.  146  ;  8  Jur.  288, 

Wko  may  be  Clerks.]- A  person  who  holds  a 
situation,  and  receives  a  sal^  from  government, 
as  surveyor  of  assessed  taxes,  is  not  sui  juris  to 
enter  into  a  contract  for  service  as  an  articled 
clerk;  and  where  a  person  so  situated  was 
articled  to  an  attorney,  and  nominally  served 
him  for  five  years,  retaining  his  situation  under 
government  all  the  time,  and  then  commenced 
practising  as  an  attorney,  the  court  ordered  him 
to  be  struck  off  the  rolls.  Taylor,  In  re,  6  D.  &  R. 
428  ;  4  B.  &  C.  341. 

An  attorney  having,  by  mei^  collusion,  and 
with  intent  to  secure  the  business  arising  from 
the  prisoners,  taken  one  of  the  turnkeys  of  the 
King's  Bench  prison  for  his  articled  clerk,  the 
articles  were  cancelled  in  court.  leaser's  case, 
1  Burr.  291. 

2.  Service  under  Articles. 

Bate  of  Ezecation.] — The  service  is  reckoned 
as  from  the  date  of  the  execution,  and  not  from 
the  day  of  the  date  of  the  articles ;  consequently 
the  derk  cannot  be  admitted  tUl  he  has  served 


five  years  from  the  day  of  the  execution*  Awfd^ 
Ex  parte,  4  Jur.  656. 

A  clerk  and  M.A.  was  articled  on  the  8th  of 
May,  1858,  for  three  years  *'from  the  date 
thereof : " — Held,  that  such  service  was  not  com* 
pleted  until  after  8th  of  May,  1861.  Anm^  9 
W.  R.  639. 

Senriee  must  be  nnder  Written  Artlfilee.]— 
An  articled  clerk  most  not  only  be  bound  for 
five  years,  and  serve  five  years,  but  the  eernce 
itself  must  be  under  written  articles.  Adawts^ 
Exparte,4  Ch.  D.  39 :  46  L.  J.,  Ch.  42  ;  35  L.Tr 
751  ;  25  W.  R.  54. 

Superrision  of  Xaster— What  SnAetoatl— 

In  deciding  whether  the  service  of  an  artided 
clerk  has  been  sufficiently  subject  to  the  super- 
vision of  the  master,  the  court  will  not  lay  down 
any  general  rule,  but  taJ&e  into  considentiGn  the 
peculiar  circumstances  of  each  particular  case. 
Dmican,  In  re,  5  B.  &  S.  341 ;  33  L.  J.,  Q.  B. 
190 ;  10  Jur.,  N.  S.  939  ;  10  L.  T.  337  ;  12  W.R. 
752. 

A  clerk,  having  been  a  managing  cleik  for 
several  years  previously  to  entering  into  articles, 
and  also  a  person  of  mature  age,  renders  the  con- 
trol and  supervision  of  his  master  less  necessaiy 
than  in  the  case  of  a  young  man  just  entering 
on  the  profession,    lb. 

Under  2  Geo.  2,  c.  23,  the  clerk  must  have 
actually  served  the  five  years ;  and  the  statute 
was  not  complied  with  by  the  clerk  serving 
part  of  the  time  with  another  attorney  with  his 
master's  consent,  and  the  rest  of  the  time  with 
his  master.    Hill,  Ex  parte,  1  T.'Bl,  456. 

Where  a  clerk  has-been  articled  to  one  of  the 
members  of  a  firm,  and  he  covenanted  to  serve 
him,  a  service  with  a  partner,  for  three  months 
after  the  decease  of  the  master,  before  an  assign- 
ment was  effected,  is  not  service  under  the 
articles,  although  the  partner  was  a  party  to 
the  articles,  and  such  months  will  not  count* 
Dalton,  Ex  parte,  9  D.  P.  C.  110 ;  4  Jur.  1187. 

Examination— Serviee  entitling  Clerk  to  be 
Examined.] — An  articled  clerk  to  an  attorney 
served  under  the  articles  for  two  years  and  seven 
months,  and  afterwards,  with  the  assent  of  the 
attorney,  left  the  service,  with  the  intention  of 
serving  the  rest  of  his  time  under  assignment  to 
another  firm.  This  arrangement  was  not  carried 
out,  and  after  an  absence  of  about  six  years,  the 
clerk  went  into  fresh  articles  with  the  original 
attorney,  and  served  for  a  period  which,  with 
the  former  service,  amounted  to  more  than  five 
years : — Held,  that  his  service  under  the  fiist 
articles  could  not  be  oonpled  with  hid  service 
under  the  second  articles,  and  that  he  was  not- 
entitled  to  go  up  for  examination.  AnHin,  Ex 
parte,  28  L.  T.  121  ;  21  W.  R.  390. 

When  a  clerk  who  had  articled  himself  lor 
three  years  was  absent  by  reason  of  illness  for 
sixteen  months,  and  afterwards  served  tiiirteen 
months  : — Held,  that  he  could  not  be  examined, 
and  must  enter  into  fresh  articles  for  six  months.- 
nigby,  Ex  parte,  45  L.  J.,  Ch.  692. 

A  clerk  was  articled  in  ^ptember,  1870,  for 
five  years,  and  served  up  to  October,  1873,  when 
he  was  assigned  to  another  solicitor  for  fifteen 
months.  At  the  expiration  of  that  period  he  re- 
turned to  his  first  master,  and  served  him  under 
the  original  articles  until  the  expiration  of  the 
five  years  in  September,  1875.    It  having  been 
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decided  that  the  fifteen  months  could  not  be 
counted,  the  clerk  continued  to  serve  his  first 
master  under  a  parol  contract  of  service  until 
November,  1876,  when  he  applied  to  be  admitted 
to  the  final  examination  : — Held,  that  he  might 
be  examined,  but  that  he  must  enter  into  fiSsh 
articles  for  a  period  of  fifteen  months  before  he 
could  be  admitted.  Adams^  Ex  parte,  4  Ch.  D. 
39  ;  46  L.  J.,  Ch.  42  ;  35  L.  T.  751  ;  25  W.  R.  54. 

A  clerk,  having  a  connexion  of  his  own,  de- 
rived from  a  former  master,  articled  himself  to  a 
solicitor,  and  managed  the  business  introduced 
by  him  under  an  arrangement  with  the  solicitor 
that  ho  should  draw  150/.  a  year  out  of  the 
profits,  and  the  rest  be  retained  to  form  the  soli- 
citor's share  of  the  capital  of  a  partnership  which 
was  to  be  entered  into  between  them  upon  the 
clerk's  becoming  admitted.  On  an  application 
by  the  clerk  to  be  admitted  to  the  final  eicamina- 
tion : — Held,  that  he  had  so  far  complied  with 
the  requirements  of  the  statute  as  to  service,  as 
to  be  entitled  to  present  himself  for  examination. 
Jayccy  Ex  parte,  4  Ch.  D.  596  j  46  L.  J.,  Ch.  295 ; 
25  W.  R.  340. 

A  clerk  was  articled  to  his  father  in  April, 
1872,  for  the  term  of  five  years,  and  attended 
the  office  regularly  for  that  time ;  but  from 
Michaelmas,  1875,  to  Michaelmas,  1876,  his 
father  was  absent  from  ill-health,  and  business 
was  practically  suspended,  although  the  office 
remained  open : — Held,  that  he  might  be 
allowed  to  go  in  for  his  final  examination  in 
April,  1877,  but  must  enter  into  fresh  articles 
for  a  year  and  serve  under  them  before  he 
could  be  admitted.  Fercday,  Ex  parte,  46  L.  J., 
Ch.  504. 

The  examiners  of  attorneys  rejected  a  candi- 
date, on  the  ground  of  insufficient  service,  it 
appearing  that  while  articled,  he  had  acted  as 
agent  to  an  insurance  office,  and  that  the  at- 
torney to  whom  he  was  articled  was  himself 
acting  as  clerk  to  another  attorney.  The 
latter  fact  was  disputed.  The  court  refused  the 
motion  by  the  candidate  to  refer  the  examination 
to  a  judge,  that  he  might  decide  upon  the  quali- 
fication, the  jurisdiction,  on  an  appeal  of  this 
kind,  being  vested  in  all  the  judges.  Carr,  Ex 
parte,  3  Q.  B.  447. 

But  the  attorney  under  whom  the  former  ser- 
vice took  pla<»  having  since  died,  the  court  or- 
dered that  the  clerk  should  be  articled  to  another 
attorney  for  the  residue  of  his  term  of  service, 
without  assignment.    lb. 

Where  an  articled  clerk,  serving  with  a  prac- 
tising barrister  under  1  &  2  Geo.  4,  c.  48,  s.  2,  had 
been  unable  to  serve  the  last  nine  days  of  his  time, 
owing  to  dangerous  illness,  but  after  his  recovery 
had  served  more  than  the  nine  days  with  the  same 
barrister,  he  was  allowed  to  be  examined  for  his 
admission.  Vaughan,  Ex  parte,  W.,  W.  &  D.  46  ; 
1  Jur.  21. 

A  clerk,  before  the  expiration  of  ten  years' 
service,  entered  into  articles  for  five  years,  imder 
which,  after  the  expiration  of  the  ten  years, 
he  served  for  a  period  of  three  years : — Held, 
that  he  was  entitled  to  be  examined  and  ad- 
mitted under  23  &  24  Vict.  c.  127,  s.  4,  although 
he  was  only  fifteen  years  of  age  when  he  enteiid 
the  service  of  the  attorney.  Anon,,  37  L.  J., 
Q.  B.  82 ;  16  W.  R.  340  ;  S,  C,  Sherry,  Ex  parte, 
3  L.  R.,  Q.  B.  164  ;  17  L.  T.  471  ;  9  B.  &  S.  115. 

Tioie  of  Serviee  under  fresh  Artieles  and 
Assigiiments — ^Addition  of  former  Servioe.] — 


When  a  clerk  -^had  served  two  years  under  his 
articles,  and  then  ceased  to  serve  any  longer,  and 
the  articles  expired,  and  he  then  desired  to  enter 
into  fr(»h  articles,  and  obtain  the  previous  con- 
sent of  the  court  to  such  two  years'  service  being 
computed  in  the  period  of  service  under  such 
new  articles ;  the*  court  refused  such  consent, 
leaving  it  open,  however,  to  him  to  apply  to 
have  such  period  computed  when  he  should 
have  served  a  sufficient  time  under  the  new 
articles.    Trcnchard,  Ex  parte,  21  L.  T.  638. 

In  October,  1856,  a  son  was  articled  to  his 
&ther,  an  attorney,  and  duly  served  for  two 
years;  when,  becoming  out  of  health,  he  was 
recommended  by  his  medical  attendants  to  follow 
some  more  active  occupation,  and  his  father  ob« 
tained  him  a  commission  in  the  army  in  June, 
1859.  In  1870,  his  health  being  re-established, 
he  sold  out  of  the  army,  and  entered  into  fresh 
articles  with  his  father  early  in  1871,  and  duly 
served  up  to  Mav,  1874.  An  application  was 
then  made  that  the  two  years  under  the  original 
articles  might  be  allowed  to  be  reckoned  as  part 
of  the  five  years'  service  under  the  fresh  articles : 
—Held,  that  the  facts  amounted  to  a  virtual 
cancellation  by  mutual  consent  of  the  first 
articles  j  and  the  case  therefore  came  within  6  k, 
7  Vict.  c.  73,  s.  13,  and  that  the  application 
might  be  granted.  Trenelutrd,  Ex  parte,  9 
L.  R.,  Q.  B.  406. 

An  articled  clerk  who  had  served  under  articles 
for  five  years,  all  but  five  months,  was  then  absent 
for  five  months  and  seventeen  days  on  account  of 
ill-health.  On  his  return  at  the  end  of  the  five 
months  he  passed  his  final  examination  and  ap^ 
plied  for  his  certificate,  but  was  required  to  enter 
into  fresh  articles  for  five  months  : — Held,  that 
an  order  for  his  admission  as  if  he  had  served  the 
full  period  of  five  years  could  not  be  made,  nor 
a  prospective  order  for  his  admission  after  ser- 
vice for  the  remaining  period  without  entering 
into  fresh  articles.  Marshall,  Ex  parte,  22 
W.  R.  754. 

An  articled  clerk,  who  has  served  under  his 
articles  for  three  of  the  term  of  five  years,  was 
then  absent  from  illness  for  eleven  months,  but 
on  his  return  served  to  the  end  of  the  term  of  his 
articles,  and  passed  his  final  examination : — Held, 
that  an  application  for  his  admission  as  though 
he  had  ser\'cd  the  full  term  of  five  years  could 
not  be  granted,  but  that  he  might  be  allowed  to 
complete  his  term  by  serving  for  a  f  urUier  period 
of  eleven  months.  Moset,  Kc parte,  9  L.  R.,  Q.  B. 
1 ;  43  L.  J.,  Q.  B.  13  ;  29  L.  T.  420  ;  22  W.  R.  57. 

An  articled  clerk  was  at  his  own  request 
assigned,  during  the  articles,  to  an  attorney  for 
fift^n  months,  at  the  expiration  of  which  time 
he  returned  to  his  original  master,  and  continued 
to  serve  him  up  to  the  end  of  the  term  : — Held, 
that  such  period  of  fifteen  months  could  not  be 
reckoned  as  a  portion  of  the  five  years  required 
by  6  &  7  Vict.  c.  73,  ss.  6, 12.  Adams,  Ex  parte, 
10  L.  R.,  Q.  B.  227  j  44  L.  J.,  Q.  B.  102 ;  32  L.  T. 
454  ;  23  W.  R.  594. 

W.  was  articled  in  1861  to  R.,  a  solicitor,  for 
five  years,  but  left  him  after  two  years'  service, 
the  articles  with  R.'s  consent  being  considered  as 
cancelled.  In  1864,  he  was  re-articled  to  R.  for 
the  remaining  three  years,  and  under  these  new 
articles  he  continued  in  his  service  for  two  years, 
when  he  left  on  account  of  ill-health  and  under 
medical  advice.  In  1869,  he  was  assigned  and 
re-articled  by  R.  to,  and  served  with,  L.  for  the 
remaining  one  year.    An  application  by  him  that 
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the  Bcveral  periods  of  service  under  the  three 
articles  might  be  reckoned  as  constituting  the 
full  five  years'  service,  was  granted,  it  being 
held  that  both  the  first  and  second  articles  had 
been  cancelled  by  mutual  consent,  within  s.  13 
of  6  &  7  Vict.  c.  73.  WilliatMon,  Ex  parte, 
4  Ch.  D.  581  ;  46  L.  J.,  Ch.  624  ;  35  L.  T.  695. 

An  articled  clerk  having  during  his  articles 
lost  a  great  portion  of  his  time  by  service  to 
other  attorneys  not  under  articles,  allowed  after 
the  expiration  to. enter  into  fresh  articles  for 
such  period  as  would  make  up  the  time  lost. 
Hayivanl,  In  re,  11  W.  R.  67. 

A  clerk  served  his  articles  for  four  years  six 
months  and  twenty-four  days.  He  was  then 
absent,  either  serving  in  the  militia  or  holding 
the  appointment  of  a  supernumerary  surveyor  of 
taxes  until  after  the  expiration  of  his  articles, 
when  he  returned  to  the  attorney  to  whom  he 
had  been  articled,  and  served  for  five  months  and 
six  days,  but  not  under  a  contract  in  writing : — 
Held,  that  the  service  for  the  latter  peiiod  was 
insufficient ;  but  he  was  allowed  to  enter  into 
fresh  articles  to  complete  the  five  years.  Smith, 
I^x  parte,  1  El.  &  Bl.  928  ;  28  L.  J.,  Q.  B.  263  ; 
6  Jur.,  N.  S.  515  ;  32  L.  T.,  0.  S.  135  ;  7  W.  E.  451. 

But  where  the  time  of  the  articles  had  ex- 
pired, and  the  service  under  them  had  not  been 
^mplete,  the  court  refused  an  application  for 
leave  to  enter  into  fresh  articles  and  to  serve 
under  them  to  complete  the  service  under  the 
original  articles  :  overruling  thus  far.  Smith,  Ex 
parte,  supra,  Keddlc,  Ex  parte,  4  B.  &  S.  993  ; 
34  L.  J.,  Q.  B.  136  ;  11  Jur.,  N.  S.  503  ;  11  L.  T. 
625  ;  13  W.  R.  290. 

Where  a  clerk  had  been  articled  to  his  father, 
an  attorney,  for  three  years,  and  was  of  terwards 
assigned  to  A.,  aud  served  under  the  articles  and 
assignment  for  two  years  one  month  and  twenty- 
three  days,  and  then  went  to  America,  where  he 
remained  for  nearly  four  yeare,  when  he  re- 
turned and  resumed  service  with  A.,  the  court 
allowed  him  to  enter  into  fresh  articles  with  A. 
for  the  remainder  of  the  term  of  three  years,  the 
service  under  the  whole  articles  and  assignment 
to  count.     Thomas,  In  re,  11  W.  R  341. 

During  more  than  three  of  the  five  years  for 
which  he  was  bound,  the  service  of  a  clerk  had 
been  given  to  the  attorney  to  whom  he  was 
articl^,  and  he  afterwards  bound  himself  to 
another  attorney  and  served  him  for  two  years  : 
— Held,  that  his  service  under  the  first  articles 
could  not  be  coupled  with  his  service  under  the 
second.  Taylor,  In  re,  4  B.  &  C.  341  ;  6  D.  &  R. 
428. 

If,  during  the  five  years,  an  articled  clerk  has 
been  absent  two  months,  by  consent  of  his 
master,  at  his  father's  house,  and  at  the  end  of 
the  five  years  has  served  two  additional  months, 
he  will  be  entitled  to  admission.  Huhhard,  Ex 
'parte,  1  D.  P.  C.  438  ;  S,  R,  Frost,  Ex  parte, 
3  D.  P.  C.  322;1  H.  &  W.  111. 

A  clerk,  whose  service  was  interrupted  by  ill- 
ness, and  who  was  absent  for  a  period  of  two 
years  on  account  of  his  health,  was  nevertheless 
allowed  to  be  considered  as  having  sufficiently 
served  under  his  articles.  Anvn,,\)  L.  T.  324  ; 
S,  P.,  Beddoe,  Ex  parte,  12  L.  T.  711  ;  13  W.  R. 
871 ;  Matthews,  Ex  parte,  1  B.  &  Ad.  160. 

Where  the  time  of^the  articles  had  not  expired, 
and  there  had  been  a  suspension  of  service  under 
them  by  reason  of  illness,  the  court  discharged 
them  and  allowed  the  clerk  to  enter  into  fresh 
articles  with  the  same  master  for  the  residue  of 


the  time  necessary  to  complete  the  five  years' 
service.  De  Ilvas,  Ex  parte,  4  B.  &  S.  992 ;  34 
L.  J.,  Q.  B.  7  ;  11  Jur.,  X.  S.  13. 

A  clerk  having  served  a  part  of  his  time,  was 
compelled  by  illness  to  relinquish  service  for  up- 
wards of  a  year,  at  the  end  of  which  period, 
having  recovered,  he  resumed  service,  and  moved 
the  court  that  the  period  of  his  illness  should  be 
reckoned  as  actual  service.  At  the  time  of  the 
application,  the  full  period  of  five  years  from  the 
date  of  the  articles  had  not  expired.  The  court 
refused  the  application,  as  being  premature. 
ItiHfers,  ExpaHe,  34  L.  J.,  Q.  B.  136  ;  11  Jur., 
N.  S.  504. 

Where  a  clerk,  on  the  death  of  his  master,  con- 
tinued with  the  surviving  partner  for  the  residoc 
of  the  five  years,  and  also  for  nine  months  in 
addition  ;  but  an  interval  of  nine  months  had 
elapsed  between  the  death  and  the  assignment 
of  his  articles  by  the  executors,  the  court  allowed 
him  to  be  examined.  Johnson,  Ex  parte,  1  W., 
W.  &  H.  404  ;  2  Jur.  966. 

Where  a  clerk,  in  consequence  of  his  master's 
death,  had  not  served  during  a  certain  period  of 
five  years,  but  after  the  expiration  of  the  five 
years  served  an  additional  time  equal  to  the 
period  of  his  non-service,  the  court  allowed  him 
to  be  examined.  Tomkins,  Ex  parte,  6  D.  P.  C. 
3  ;  W.,  W.  &  D.  569. 

Agreement  to  Asiign — ^Hot  Szeeiited.]-^An 
articled  clerk,  upon  an  agreement  that  an  assign- 
ment should  be  executed,  left  his  master's  ser- 
vice, and  went  into  that  of  his  own  &ther,  who 
was  also  an  attorney.  The  assignment  was  not 
executed  for  six  months,  but  during  the  whole 
period  he  was  employed  bon&  fide  as  clerk  by  his 
father : — Held,  that  the  service  under  the  agree- 
ment for  the  assignment  was  a  service  within 
6  &  7  Vict.  c.  73,  8.  3,  and  that,  having  duly 
served  the  residue  of  the  term,  he  was  entitled  to 
admission.  Brutton,  Ex  parte,  23  L.  J.,  Q.  B. 
290  ;  18  Jur.  580. 

A  clerk,  duly  articled,  served  a  portion  of  his 
time  with  his  master ;  it  was  then  agreed  that  be 
should  be  assigned  to  another  attorney  for  the 
residue  of  his  term.  On  this  understanding  the 
clerk  left  his  first  master,  and  went  into  the 
service  of  the  second  master.  From  circum- 
stances over  which  the  clerk  had  no  control,  the 
assignment  to  the  second  master  was  not  exe* 
cuted  for  about  eight  weeks  after  his  entering 
the  second  master's  service.  The  clerk  senred 
under  the  assignment  for  the  residue  of  the 
term : — Held,  that  the  interval  between  entering 
the  second  coaster's  service  and  the  execution  of 
the  assignment  could  not  be  reckoned  as  service 
under  the  articles  within  6  i:  7  Vict.  c.  73,  s.  12. 
Uarrison,  Ex  imrte,  44  L.  J.,  Q.  B.  103;  23 
W.  R.  635. 

Interval  between  Death  of  Master  and  Assign- 
ment  of  Articles.] — An  attorney,  dying  pending 
the  service,  the  clerk  continued  to  attend  regu- 
larly at  the  office,  and  conducted  the  business 
until  its  transfer  to  a  successor,  to  whom  also  the 
articles  were  assigned  : — Held,  that  the  period 
which  intervened  between  the  death  of  the  first 
master  and  the  assignment  of  the  articles  io  the 
second,  was  not  to  be  reckoned  in  the  oompnta- 
tion  of  the  five  years'  service  required  by  6  &  7 
Vict.  c.  73,  s.  12.  Walli4,  Ex  paHe,  2  B.  &  S. 
416  ;  31  L.  J.,  Q.  B.  176  ;  8  Jur.,  N.  S.  913 ;  6  L.  T. 
242. 
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Graduates  of  Uniyersities.  ]  —  In  order  to 
enable  a  graduate  of  the  universities  named  in 
8.  7  of  6  &  7  Vict.  c.  73,  to  be  admitted  an  at- 
torney after  three  years'  service,  he  mnst  have 
taken  his  degree  before  being  bound  by  articles. 
Bradford,  Ex  partf,  1  El.  &  El.  417  ;  28  L.  J., 
Q.  B.  138  ;  5  Jar.,  N.  S.  648  ;  32  L.  T.,  0.  S. 
254  ;  7  W.  R.  188. 

A  gentleman  who  had  taken  the  degree  of 
bachelor  of  arts  at  Cambridge  articled  himself 
to  an  attorney  for  three  years,  but  served  only 
two  months,  and  abandoned  the  contract.  After 
the  expiration  of  the  three  years  mentioned  in 
the  onginal  articles  he  was  assigned  to  another 
attorney,  with  whom  he  served  two  years  and 
ten  months  : — Held,  that  as  the  original  articles 
had  expired  previously  to  the  assignment,  the 
service  under  the  assignment  was  not  a  service 
within  tho  terms  of  1  &  2  Geo.  4,  c.  48,  s.  1. 
U7itharih,  Ex  jyartv,  2  M.  &  P.  453. 

Where  an  applicant  to  be  admitted  an  attorney 
while  under  articles,  by  medical  advice  and  with 
the  consent  of  his  master,  went  to  sea,  and, 
after  a  lapse  of  live  months,  entered  as  a  student 
at  Harvfu^  University,  in  the  United  States, 
where  he  diligently  pursued  the  study  of  the  law 
for  seven  months,  and  then  returned  to  the  com- 
pletion of  his  articles,  but  he  served  only  five 
years,  including  the  period  of  his  absence,  the 
court  allowed  him  to  be  examined,  in  order  to 
be  admitted  an  attorney.  CrosSy  Ex  parte,  2  D., 
N.  S.  692  ;  12  L.  J.,  Q.  B.  138  ;  7  Jur.  67. 

A  clerk  after  four  years'  service  went  to  the 
university,  and  remained  until  he  had  obtained 
the  degree  of  B.A.  In  the  meantime  his  articles 
expired,  but  on  application  to  the  court  he  was 
allowed  to  enter  into  fresh  articles,  quantum 
valeat.     Oardner,  Exparte^  8  L.  T.  315. 

A  member  of  the  University  of  Edinburgb, 
who  has  not  taken  the  degree  of  M.A.,  but  has 
been  enrolled  on  the  general  council  by  virtue  of 
21  &  22  Vict.  c.  83,  s.  6,  is  not  entitled  to  be  ad- 
mitted an  attorney  after  three  years'  service 
under  articles.  Stewart,  Ex  jmrte,  7  L.  R.,  Ex. 
202  ;  41  L.  J.,  Ex.  76  ;  20  W.  R.  493. 

A  clerk,  having  taken  a  B.A.  degree,  was 
articled  for  three  years,  two  of  which  he  served 
with  his  master,  eight  months  with  the  London 
agent,  and  four  months  with  a  special  pleader  ; 
he  then  passed  his  examination  : — Held,  that  he 
might  be  admitted  after  serving  four  months 
with  an  attorney,  and  receiving  a  certificate 
of  his  examination,  the  examiners  to  be  at 
liberty  to  sign  the  certificate  at  once,  but  such 
certificate  to  be  stayed  until  the  service  was  com- 
pleted. Earle,  Ex  parte,  1  B.  C.  C.  180  ,•  17 
Jur.  440. 

Service  withoat  passing  Preliminary  or  other 
Examination.] — A  gentleman  had  successfully 
passed  the  middle-class  examinations  of  Oxford 
and  Cambridge,  which,  however,  were  not  in- 
cluded in  the  regulations  of  the  judges,  and  he 
was  thereupon  articled  for  a  term  of  four  years, 
which  term  he  duly  served : — Held,  that  the 
articles  were  invalid ;  and  the  court  refused  to 
permit  him  upon  entering  into  fresh  articles  to 
have  the  advantage  of  his  four  years'  previous 
service  under  the  former  articles.  Jones,  Ex 
parte,  22  L.  T.  300. 

Period  of  Pnpilage  to  Conveyanoer.] — On  an 
application  by  an  articled  clerk  to  be  admitted 
as  an  attorney  it  appeared  that,  upon  the  execu- 


tion of  the  articles  and  without  any  service 
under  them,  he  became  pupil  to  a  conveyancer 
and  continued  so  for  more  than  a  year.  Upon 
the  expiration  of  his  pupilage  the  articles  were 
assigned  to  another  attorney,  and  he  served 
under  that  and  subsequent  assignments  for  more 
than  four  years  : — Held,  that  a  year  of  the  pupil- 
age was  equivalent  to  a  year's  service  under  the 
articles,  and  that  he  was  entitled  to  admission. 
Aiirn,,  25  L.  T.  161 ;  19  W.  R.  780. 

An  Articled  Clerk  cannot  Perform  any  other 
Office  during  Articles.] — An  articled  clerk  cannot 
perform  any  office  or  employment  whatever 
during  the  terms  of  service  under  23  &  24  Vict, 
c.  127,  s.  10,  even  when  such  employment  is  in 
no  way  inconsistent  with  and  in  no  respect  in- 
terferes with  the  service  under  his  articles,  and 
where  the  services  are  performed  at  night  or  by 
deputv.  Qreville,  Ex  parte n  9  L.  R.,  C.  P.  13  ; 
43  L.  J.,  C.  P.  58  ;  29  L.  T.  642  ;  22  W.  R  160. 

An  articled  clerk  held  during  the  term  of  his 
articles  the  office  of  vestry  clerk.  It  was  shewn 
that  the  duties  of  the  office  had  not  interfered 
with  the  due  performance  of  his  duties  under  his 
articles  or  with  his  legal  studies  : — Held,  never- 
theless, that  he  had  contravened  the  provisions 
of  23  &  24  Vict.  c.  127,  s.  10,  by  holding  an  office 
or  an  employment  other  than  that  of  clerk  to 
the  attorney  to  whom  he  was  articled.    Ih, 


Except  oat  of  Office  Hours.  ]~ An  articled 


clerk  performing  all  his  master's  business  may, 
at  leisure  hours,  work  for  wages  with  another 
attorney.  Blunt,  Ex  parte,  2  W.  Bl.  764.  See 
urn,  Ex  parte,  2  W.  Bl.  967, 


Or  under  Peculiar  Circumstances.] — The 


23  &  24  Vict.  c.  127,  s.  10,  prohibits  an  articled 
clerk,  during  his  term  of  service,  from  holding 
any  office  or  engaging  in  any  employment  what- 
soever other  than  the  employment  of  clerk  to 
the  attorney  with  whom  he  is  articled.  P.,  during 
his  articles,  was  appointed  steward  of  a  manor 
by  his  mother,  who  .had  a  life  interest  in  the 
property,  which  at  her  death  would  be  divisible 
between  him  and  his  sisteis.  He  at  once  ap- 
pointed a  deputy  to  discharge  the  duties;  but 
on  three  occasions  he  attended,  with  his  prin- 
cipal's consent,  courts  of  the  manor  to  admit 
tenants  and  take  surrenders,  with  the  view  of 
becoming  acquainted  with  the  duties  of  steward 
of  the  manor  in  which  he  and  his  family  were 
interested : — Held,  that  the  service  was,  under 
these  peculiar  circumstances,  sufficient.  Pepper^ 
corn.  Ex  parte,  1  L.  R.,  C.  P.  473 ;  35  L.  J., 
C.  P.  239  ;  12  Jur.,  N.  S.  761 ;  14  W.  R.  693 ;  1 
H.  &  R.  487. 

So  where  an  applicant,  while  under  articles, 
discharged  the  duties  of  auditor  of  a  poor-law 
union,  which  occupied  him  for  a  very  inconsider- 
able period  of  time,  and  to  which  he  never  gave 
any  attention  until  after  tho  usual  office  hours  of 
his  master : — Held,  that  that  occupation  did  not 
render  the  service  insufficient.  Llewellyn,  Ex 
parte,  2  D.,  N.  S.  701 ;  12  L.  J.,  Q.  B.  138  ; 
7  Jur.  377. 

To  more  than  One  Xember  of  Firm.] — ^A  clerk 
may  be  articled  to  more  than  one  member  of  a 
firm.  Holland,  In  re,  7  L.  R.,  Q.  B.  297 ;  41 
L.  J.,  Q.  B.  141 :  26  L.  T.  289 ;  20  W.  R.  756. 

Xanaging  Clerks.]  — A  clerk   who,  having 
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•erved  ten  yeais,  entcre  into  articles  for  three 
years,  nnder  23  &  24  Vict.  c.  127,  s.  4,  is  entitled 
to  the  priTiIegcs  afforded  by  that  section,  not- 
withstanding there  may  have  been  an  unem- 
ployed interval  between  the  termination  of  his 
{ormcr  service  and  the  date  of  his  articles ;  and 
the  conrt  directed  the  examination  of  an  articled 
clerk,  idthough  seven  years  had  elapsed  between 
the  two  services.  VoMper,  Eieparte,  4  B.  &  S. 
901  ;  33  L.  J.,  Q.  B.  113 ;  10  Jur.,  N.  8.  724  ;  12 
W.  B.  374. 

It  is  not  necessary  that  a  clerk  applying  to  be 
admitted  under  23  &  24  Vict.  c.  127,  s.  4,  should 
produce  a  certificate  from  his  master  that  he  has 
served  faithfully,  honestly  and  diligently  during 
the  ten  years.  If  the  master  refuses  the  cer- 
tificate, such  service  may  be  proved  by  other 
means.    liighy,  ExjmrtCf  11  L.  T.  671. 

Vote — Absence  of  Articled  Clerk  during  Ser- 
yioa — ^Hot  OonstmctlTe  Besidence.j — By  2  &  3 
Will.  4,  0.  45,  8.  31,  which  makes  provision  for 
freeholders  voting  for  a  city  being  a  county  of 
itself,  no  freeholder  shall  be  registered  in  any 
year  '^  unless  he  shall  have  resided  for  six  calen- 
dar months  next  previous "  to  a  certain  day  in 
such  year,  within  such  city.  During  part  of  the 
proscribed  period  of  six  months,  a  freeholder 
who  had  a  b^xlroom  kept  for  his  exclusive  use  in 
his  father's  house  withm  such  a  city  was  absent, 
serving  under  articles  to  a  solicitor  in  London : — 
Held,  that,  being  bound  by  the  articles,  he  could 
not  be  deemed  to  have  had  either  the  liberty  or 
intention  to  return  to  the  room  whenever  he 
liked,  and  therefore  had  not  "  resided "  within 
the  city  for  the  reauircd  time  within  the  mean- 
ing of  the  act.    Ford  v.  Drew^  5  C.  P.  D.  59 ; 

I  Colt,  1 ;  49  L.  J.,  C.  P.  172  ;  41  L.  T.  478  ;  28 
W.  R.  137 ;  44  J.  P.  68. 

Gaining  a  Settlement.] — ^An  articled  clerk  to 
an  attorney  may,  by  being  bound  and  inhabiting 
in  a  parish,  gain  a  settlement  therein  as  an 
apprentice  under  3  Will.  &  M.  c.  11,  s.  8.  Clap- 
ham  Y.  St,  PaneiHM,  2  El.  &  Kl.  742  ;  29  L.  J., 
M.  C.  146 ;  6  Jur.,  N.  S.  700. 

8.  Stamping  Abticles. 

Service  nnder  Unstamped  Articles  —  When 
Oompnted  firom — Where  Clerk  has  not  been 
Onilty  of  HegU^ence.^ — When  articles  have  not 
been  stamped  within  six  months  from  their  exe- 
cution, but  have  been  subsequently  stamped 
under  19  &  20  Vict.  c.  81,  s.  3,  and  the  clerk  nas 
served  under  them  from  their  execution,  the 
court  will  allow  a  subsequent  enrolment  of  them, 
to  count  from  the  date  of  the  execution,  pro- 
Tided  there  has  been  no  negligence  or  default  on 
the  part  of  the  clerk.  Xorton^  Ex  parte,  26 
L,J.,Q.  B.24, 

Where  the  delay  had  been  caused  by  some 
accidental  omission,  and  by  the  closing  of  the 
office  on  a  holiday*  the  conrt  allowed  the  time  to 
run  from  the  day  of  execution,    Appltton^  In  ir, 

II  W.  R  35, 

The  court  will  only  jx^miit  articles  of  clerk- 
ship to  be  enrolknl  nunc  pro  tunc,  and  the 
service  thereunder  to  be  computed  from  the  date 
of  their  execution  (the  duty  and  penalty  nnder 
19  &  20  Vict  c,  81,  s.  3,  being  paid),  where  the 
omission  to  stamp  them  at  the  proper  time  has  ; 
been  the  result  cd  some  accident  or  unforeseen 
circumstance.   The  mere  disi^|)ointment  of  some  ^ 


vague  hope  or  expectation  of  obtaining  the 
means  of  paying  the  duty  in  time  will  not  be 
received  as  an  excuse  for  a  non-oompliance  with 
the  statute.  Bartille,  Ex  parte,  2  L.  B.,  C.  P. 
244  ;  36  L.  J.,  C.  P.  133  ;  15  L.  T.  537 ;  15  W\  R. 
352. 

A  clerk  in  1848  entered  into  articles,  not  in 
the  usual  form,  with  11.  stamp  duty  only  tiiereon. 
The  conrt  allowed  the  articles  to  be  enrolled, 
and  the  service  to  count  from  the  date  of  the 
articles,  as  there  did  not  appear  to  be  any  roecu- 
lation  on  the  part  of  the  clerk,  and  the  omission 
arose  from  circumstances  over  which  he  had  no 
control.  Forest,  Ex  parte,  35  L.  J.,  Q.  B.  131  ; 
12  Jur.,  N.  S.  499 ;  14  L.  T.  286 ;  14  W.  B.  607. 

A  clerk  had  been  articled  to  his  &ther,  and 
served  the  five  years,  without  his  knowledge 
that  the  articles  were  not  stamped.  An  affidavit 
of  the  father  stated,  that  having  before  the 
articles  been  subject  to  much  pecuniary  loss  and 
pressing  expenses,  and  a  diminution  of  profes- 
sional income,  on  account  of  the  changes  in  the 
law  and  personal  and  family  aflUction,  he  was, 
at  the  time  of  the  articles,  without  the  means  to 
pay  the  stamp  duty  ;  and  that  he  had  not 
articled  his  son  speculatively,  but  with  the  in- 
tention of  ultimately  stamping  and  enrolling 
the  articles.  The  Treasury  having  directed  the 
commissioners  of  inland  revenue  to  stamp  the 
articles  upon  payment  of  the  duty  and  penalty, 
and  the  articles  having  been  stamped  accord- 
ingly : — Held,  that  they  might  be  enrolled,  and 
the  service  under  them  computed  horn  the  date 
of  their  execution.  Herbert,  Ex  parte,  1  B.  & 
S.  825  ;  31  L.  J.,  Q.  B.  33  ;  8  Jur.,  N.  B.  615  ;  5 
L.  T.  579  ;  10  W.  R.  211. 

Articles,  the  service  under  which  has  been 
fully  completed,  but  where  payment  of  the 
stamp  duty  was  not  made  at  the  date  of  the 
execution,  nor  at  any  time  afterwards  during 
the  service,  such  non-payment  clearly,  to  the 
satisfaction  of  the  court,  aiising,  not  from  a 
preconceived  plan  to  wait  and  see  how  the  derk 
articled  might  turn  out,  but  &om  the  abscmce  of 
means  to  defray  the  expense  of  duty,  may  be 
made  valid,  and  the  service  reckoned  from  the 
date  of  the  execution,  on  payment  of  the  stamp 
duty  and  penalty.  Buh4>p^  Ex  parte,  9  C.  B., 
N.  S.  150 ;  30  L.  J.,  C.  P.  48 ;  7  Jur.,  N.  a  243  ; 
3  L.  T.  323. 

The  court  will  permit  the  service  nnder  un- 
stamped articles  of  clerkship  to  be  reckoned 
from  their  date,  where  the  omission  to  pay  the 
duty  at  the  proper  time  was  the  result  of  an 
emeiigency  which  may  be  justly  inferred  to  haxe 
been  unforeseen  by  the  party.  Breden,  In  re, 
12  C.  B.,  N.  S.  361  ;  31  L.  J.,  C.  P.  321  ;  9  Jur., 
N.  S.  176 ;  6  L.  T.  494 ;  contra,  in  Q.  B.,  2  B.  & 
S.  649  ;  31  L,  J.,  Q.  B,  184  ;  8  Jur.,  N.  S.  937  ; 
6  L.  4r.  455. 

An  articled  clerk  applied  to  stamp  his  articles 
within  six  months  of  execution,  being  misled  by 
the  words  of  the  Stamp  Act,  1870,  s.  43,  but  the 
Inland  Revenue  Board  refused  to  affix  the 
stamp  except  upon  payment  of  a  penalty.  The 
clerk  subsequently  paid  the  penalty  luid  the 
duty,  but,  in  consequence  of  his  mistake  in  the 
law,  he  was  prevented  from  enrolling  Uie  articles 
within  the  requisite  time.  The  court  allowed 
the  service  to  be  reckoned  from  the  date  of  the 
articles  instead  of  from  the  day  of  filing  the 
affidavit  required  with  the  enrolment.  JXty- 
frtirrf,  JSj"  parte,  29  L.  T.  422. 

The  court  will  allow  the  service  under  articles 
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to  be  computed  from  their  date,  notwithstanding 
the  stamp  dnty  thereon  has  not  been  paid  within 
the  proper  period,  provided  the  failure  to  pay  it 
has  arisen  from  some  unforeseen  circnmstance 
oyer  which  the  clerk  had  no  control.  Therefore, 
where  tiie  failure  had  arisen  from  the  non-pay- 
ment of  a  debt  due  to  the  clerk,  which  he  had  a 
reasonable  expectation  to  obtain  in  time,  the 
excuse  was  held  sufficient.  Sayer,  In  fv,  10 
L.  B.,  C.  P.  669  ;  44  L.  J.,  C.  P.  307,  n. ;  32  L.  T. 
728,    But  see  S,  C,  32  L.  T.  560  ;  23  W.  B.  695. 

Delay  must  be  Aceountsd   for.] — The 

court  will  not  order  articles  to  be  enrolled  and 
the  service  to  count  from  the  time  of  the  execu- 
tion, where  the  articles  have  been  stamped  after 
the  six  months  on  payment  of  a  penalty,  imless 
the  delay  in  payment  of  the  duty  is  satisfac- 
torily accounted  for.  Eduoardtt  Ex  parte,  32 
L.  J.,  C.  P.  213  ;  10  Jut.,  N.  S.  17 ;  8  t.  T.  360  ; 
11  W.  K  754. 

The  court  will  not  allow  articles  to  be  en- 
rolled nunc  pro  tunc,  and  the  service  under 
them  to  be  reckoned  as  &om  their  date,  whero 
there  has  been  an  omission  to  cause  them  to  be 
-Stamped  within  the  time  required  by  law— even 
though  the  Treasuiy  has  accepted  the  stamp 
duty  with  a  penalty,  unless  it  is  shewn  that  the 
omission  has  been  the  result  of  some  unforeseen 
€mergency,  or  of  the  failure  of  some  just  expec- 
tation. The  mere  disappointment  of  a  vague 
hope  will  not  suffice.  Jones,  Ex  parte,  14  C.  B., 
^.  S.  301. 

Where  articles  have  not  been  stamped  within 
the  required  time,  and  are  stamped  afterwards, 
on  payment  of  the  penalty,  the  court,  both  for 
the  purpose  of  protecting  the  revenue,  and  for 
ensuring  the  respectability  of  those  who  are  to 
become  attorneys,  should,  before  the  service 
tmder  the  unstamped  articles  is  allowed  to 
Teckon,  be  satisfied  that  the  cireumstances  are 
•sudi  as  to  account  for  the  omission  to  pay  the 
duty  and  enrol  the  articles  in  due  time.  Wilson, 
Ex  parte,  4  B.  &  S.  889  :  33  L.  J.,  Q.  B.  89 ;  10 
JTur.,  N.  S.  469  ;  12  W.  B.  341 ;  8.  P.,  Bel\  Ex 
parte,  2  H.  &  C.  737  ;  33  L.  J.,  Kx.  73  ;  10  Jur., 
X  S.  348  ;  9  L.  T.  616 ;  12  W.  B.  316. 

Suffieieney  of  Xzeuie  for  ]>elay.] — The 

•court  will  only  allow  articles  to  be  enrolled 
nunc  pro  tunc,  and  the  service  under  them  to  be 
Teckoned  as  from  their  date  when  the  omission 
to  stamp  has  been  the  result  of  some  unforeseen 
4bnd  special  occurrence.  But  the  mere  promise  of 
a  brother  to  pay  the  stamp  duty  out  of  a  legacy 
is  insufficient.-  Bryan,  Ex  parte,  32  L.  T.  668. 

The  mere  failure  to  obtain  payment  of  a  debt 
due  to  the  clerk  at  the  time  of  his  entering  into 
articles,  so  as  to  enable  him  to  pay  the  stamp 
duty  and  enrol  the  articles  and  affidavit  within 
the  time  limited  by  the  statute,  is  not  such  a 
disappointment  of  a  reasonable  expectation  that 
he  would  be  prepared  with  the  money  in  due 
time  as  wiU  induce  the  court  to  allow  the 
articles  to  be  enrolled  nunc  pro  tunc.  Banyard, 
Ex  parte,  10  L.  B.,  C.  P.  638  j  44  L.  J.,  C.  P. 
305  ;  32  L.  T.  729. 

When  I>elay  is  Intontioiial.]— Where 

the  stamping  had  been  intentionally  delayed, 
the  court  refused  to  interfere  and  allow  the 
service  to  be  computed  from  the  date  of  the 

t  articles,  although  there  did  not  appear  to  be  any 


improper  motive  for  the  delay,  WeUh^  Ex 
parte,  27  L.  J.,  Q.  B.  213  ;  3  Jur.,  N.  S^  1218. 

B.  entered  into  articles  on  the  10th  January, 
1871.  His  father,  being  advised  that  the  articles 
could  be  stamped  and  enrolled  within  six  months 
from  their  execution,  did  not  pay  the  stamp  duty 
immediately.  Before  the  end  of  the  six  months 
he  suffered  heavy  losses  in  his  business  and  be- 
came unable  to  pay  the  stamp  duty  till  January, 
1874,  when  they  were  stamped.  The  derk  had 
served  the  whole  time  and  had  no  means  of  his 
own  to  pay  the  stamp.  An  application  to  allow, 
under  these  circumstances,  the  articles  to  count 
from  the  date  of  their  execution  was  refused. 
Roth,  Ex  parte,  29  L.  T.  885  ;  22  W.  B.  329. 

Artieles  Stamped  for  County  Palatine  of  Lan- 

oaater.]  —  The  court  will  (in  the  absence  of 
special  reasons  to  the  contoiiy)  allow  service 
under  articles  stamped  for  the  County  Palatine 
of  Lancaster  to  count  as  service,  if  tne  articles 
are  afterwards  stamped  for  service  here.  Hogg, 
Ex  jfarte,  11  L.  T.  698  ;  13  W.  B.  316. 

Stamping  a  Condition  precedent  to  applying 
for  "Enrolment  nune  pro  tunc] — ^To  entitle  a 
cler^,  whose  articles,  through  excusable  omission, 
have  not  been  enrolled,  to  apply  to  the  court  to 
have  them  enrolled  nunc  pro  tunc,  he  must  have 
had  them  properly  stamped  and  have  paid  the 
penalty  (ir  any),  and  until  this  is  done  uie  court 
will  not  make  any  order  upon  the  subject. 
Seioell,  Ex  parte,  8  L.  T.  331  j  11  W.  B.  673. 


Hotioe  to  Inoorporated  Law  Boeiety.]— 


Before  granting  an  application  that  the  service 
of  a  clerk  under  unstamped  articles  may  be  com- 
puted from  their  date,  and  not  from  the  time  of 
enrolment,  the  court  will  require  notice  of  the 
application  to  be  given  to  the  Incorporated  Law 
Society,  in  order  that  an  opportunity  may  be 
afforded  of  investigating  the  truth  of  the  state- 
ments upon  which  the  application  is  founded. 
Blades  or  Blaydes,  Ex  parte,  44  L.  J.,  C.  P.  116  ; 
32  L.  T.  33  ;  23  W.  B.  ^2. 

4.  Enrolment  and  Beoistbation 
OP  Abticles. 

Hnnc  pro  tunc— Ho  Default  on  Fart  of  Ap- 
plicant.] — Where,  through  the  neglect  of  a  clerk 
of  an  agent,  explained  and  accounted  for,  no 
neglect  nor  default  being  imputable  to  the  appli- 
cant, the  articles  were  not  hied  at  the  time  of 
execution,  the  court  allowed  them  to  take  effect 
from  their  date.    Harris,  In  re,  11  W.  B.  36. 

So,  where  articles  were,  by  a  mere  slip,  not 
filed  within  six  months,  the  court  relieved  the 
clerk  from  the  effect  of  the  error.  Follett,  In  re, 
30  Beav.  629. 

The  affidavit  of  the  due  execution  of  articles 
was  filed  within  six  months  of  their  execution  by 
the  clerk,'but  not  within  six  months  of  Uieir  exe- 
cution by  his  master  : — Held,  that  it  was  filed 
within  due  time.  Legett,  Ex  parte,  3  Jur.,  N.  S. 
1219. 

A.  was  articled  to  an  attorney,  and  served  two 
years,  when  he  was  assigned  over  to  his  own 
father,  an  attorney.  His  father's  memory  became 
impaired,  and  he  died  within  six  months  of  the 
assignment,  never  having  made  the  affidavit.  The 
court  permitted  the  assignment  to  be  enrolled, 
upon  satisfactory  evidence  being  given  of  the 
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facts  which  should  have  been  contained  in  the 
affidavit.    Zee,  Ux  parte,  SVi,K&il. 

— >  Inadyertenee  of  Clerk.]  —  Where  an 
assignment  of  articles  had  not  been  registered 
within  the  prescribed  time,  the  court  refused 
permission  to  register  such  assignment  nunc  pro 
tunc,  although  it  was  sworn  that  the  omission 
had  occurred  through  inadvertence,  and  that  the 
last  Indemnity  Act  omitted  the  provision  in 
former  acts  curing  such  omissions.  Cunninglinm, 
Ex  parte,  8  Jur.  405.  Seel  k%  Vict.  c.  86,  ss.  1, 2. 

A  clerk  having  inadvertently  omitted  to  enrol 
the  assignment  of  his  articles  within  the  period 
piescribed,  the  court  directed  the  service  under 
the  assignment  to  be  computed  from  the  date  of 
its  execution,  instead  of  the  period  of  its  enrol- 
ment.    Cmmingham,  Ex  parte,  9  Jur,  109. 

An  articled  clerk  haa  neglected  to  file  the 
necessary  affidavit  within  six  months ;  but  the 
omission  had  arisen  from  inadvertence  only  : — 
Held,  that  this  was  not  a  sufficient  ground  for 
relieving  him.    BvMon,  In  re,  10  Beav.  435, 

Delay  eanied  by  Articles  being  sent  to  India 
to  be  Ezeoated.]— Articles  were  sent  to  Bombay 
to  be  executed  by  the  father  of  the  clerk ;  the 
father  executed  the  deed  on  the  Ist  of  January, 
1853,  and  put  in  the  date.  The  article  were 
sent  to  England,  and  on  the  16th  of  February, 
1853,  executed  by  the  clerk  and  the  attorney : — 
Held,  that  the  date  from  which  the  time  of 
making  and  filing  the  affidavit  was  to  count  was 
from  the  16th  of  February,  1863.  Anon.,  27  L.  J., 
Q.  B,  184. 

Baty  of  Attorney  to  Enrol.  1 — It  is  the  duty  of 
an  attorney  to  enrol  the  articles  of  his  clerk,  and 
where  he  had  omitted  to  do  so  the  court  dis- 
missed a  claim  to  foreclose  a  mortgage  given  to 
secure  the  premium.  Ihifaur  v.  Sigel,  4  De  G., 
Mac.  &  G.  20. 

When  Artieles  Lost,  Stolen  or  Bestroyed  (see 
2  ft  8  Viot  e.  88,  s.  9).]— The  court  will  allow  a 
copy  of  articles  to  be  enrolled  where  the  original 
articles  are  lost.  Cliajyman,  Ex  parte,  3  D.  P.  C. 
562 ;  &  P,,  BccUcnden,  Ex  parte,  1  H.  &  \V. 
193  ;  Clarke,  Ex  parte,  3  B.  &  A.  610. 

The  court  allowed  a  copy  to  be  enrolled  nunc 

{)ro  tunc,  upon  an  affidavit  that  the  indenture 
lad  been  stolen  (with  other  property)  from  the 
house  of  the  person  in  whose  hands  it  was  de- 
posited. Nash,  Ex  parte,  6  Scott,  N.  R.  695  ;  5 
M.  &  G.  696. 

So  where  articles  had  been  destroyed  by  fire, 
the  court  allowed  a  verified  copy  to  be  enrolled, 
and  an  affidavit  of  execution  to  be  filed,  although 
more  than  the  time  allowed  had  elapsed  since 
execution.    Briggs,  Ex  parte,  1  D.  &  L.  94. 

Bearehing  Books  of  Enrolment.^ — A  person  has 
no  right  to  search  the  book  of  affidavits,  kept  in 
pursuance  of  6  &  7  Vict.  c.  73,  s.  11,  more  than 
(mce  in  a  day  without  fee  ;  and  for  taking  copies 
of  entries  therein,  a  fee  of  6(2.  is  due.  Ueming, 
Ex  parte,  9  Jur.  900. 

Unstamped  Artioles.J— iS<e;6'  ante,  col.  1790. 

5,  Assignment  and  Discharge. 

Where  Master  Absconds,  or  is  Convicted  of 
Felony.] — Where  an  attorney  has  absconded,  his 


clerk  may  obtain  a  discharge  from  his  articles, 
and  further  articles  may  be  enrolled  without  an 
assignment  of  the  original  articles.  Cartlev,  Ex 
parte,  12  L.  J.,  Q.  B,  98 ;  S,  P.,  Hancock,  Ex 
parte,  2  D.,  N.  S.  54  ;  6  Jur,  949  ;  Cartmel,  Ex 
parte,  6  Jur.  950. 

The  court  will  order  service  of  the  rule  for  that 
purpose  to  be  made  by  sticking  it  up  in  the  office 
of  the  court.  Williamson  or  Wilkinson,  Ex  parte, 
9  D.  P.  C.  320  ;  6  Jur.  24. 

So  where  a  party  was  articled  to  an  attorney, 
who  was  subsequently  convicted  of  forgery,  and 
sentenced  to  transportation  for  life,  the  court 
granted  a  rule  absolute  in  the  first  instance  to 
discharge  the  clerk  from  his  articles.  Anon,,  3 
Jur.  848. 

Where  a  clerk  is  articled  to  a  master  who  ab- 
sconds and  sails  for  America,  previously  makin^^ 
an  assignment  of  his  property,  and  of  the  articles 
of  the  applicant,  to  another  attorney,  his  town 
agent,  the  court,  though  it  will  grant  a  rule  tQ 
shew  cause  why  the  applicant  should  not  be  dis* 
charged  from  his  articles,  yet  will  not  make  it  a 
part  of  the  rule  that  401.  paid  to  his  first  master 
should  be  paid  over  to  the  applicant  by  such  town 
agent.  Qirnley,  Ex  xmrte,  2  D.,  N.  S.  946  ;  7 
Jur.  767. 


Or  becomes  Insane.]— The  father  of  a  clerk 


having  become,  from  mental  alienation,  inca- 
pable of  instructing  his  son,  and  of  continuing  his 
practice,  the  court  directed  the  articles  to  be 
discharged,  and  allowed  the  applicant  to  be  ar* 
tided  to  another  attorney.  Allen,  Ex  parte,  8 
Jur.  1169  ;  S.  P,,  Barbell^  Ex  parte,  6  D.  P.  C, 
605  J  1  W.,  W.  &  H.  174. 

Or  Bies.] — ^An  articled  clerk  was  assigned 

to  an  attorney  wno  died  intestate,  and  no  adminis* 
trator  had  been  appointed  :  the  court  granted  a 
rule  to  enable  the  clerk  to  assign  himself  to 
another  attorney  for  the  residue  of  his  term. 
Leiois,  Ex  parte,  2  D.  &  L.  130 ;  13  L.  J.,  Q.  B, 
261  ;  8  Jur.  539. 

By  Xntnal  Consent]  —  Where  an  articled 
clerk,  under  age,  obtains  a  wi-itership  in  India, 
and  his  father  as  well  as  the  attorney  joins  with 
him  in  an  application  to  vacate  the  articles,  the 
court  will  grant  the  motion.    Anon,,  3  Jur.  652. 

6.  Return  of  Pbemium. 

BefOf al  of  Solicitor  to  take  back  Bnnaway 
Clerk.] — The  court  ordered  an  attorney,  who  bad 
refused  to  take  back  an  apprentice  who  had  run 
away  from  his  service,  on  the  ground  of  miscon* 
duct,  and  with  whom  a  premium  had  been  given, 
to  return  to  the  parents  of  such  apprentice  a  part 
of  such  premium.    Prankerd,  Ike  parte,  3  B.  & 

A.  267. 

Clerk  Articled  to  Firm— Beath  of  Partner.]-* 
A  party  was  articled  to  one  of  two  attorneys 
in  partnership,  and  paid  a  premium,  and  acted 
as  clerk  to  the  two  partners  for  two  months,  when 
the  attorney  to  whom  he  had  been  articled  died ; 
the  court  ordered  the  surviving  partner  to  refund 
a  portion  of  the  premium.    Bayley,  Ex  parte,  & 

B.  &  C.  691 ;  4  M.  &  R.  603  ;  8,  P.,  Haden,  Ex 
parte,  1  W.,  W.  &  H.  321;  2  Jur.  873  ;  Bennett^ 
Ex2>arte,  W.,  W.  &  D.  210. 

— —  Bissolntion  of  Partnership.]-— A  partner* 
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ship  between  two  solicitors  was  dissolved  by 
consent  unoonditionally;  a  bill  was  subsequently 
filed  for  a  return  of  premium  : — Held,  that  there 
was  no  foundation  for  such  a  claim.    Zee  v. 


Page,  30  L.  J., 
W.  R.  754. 


Ch.  857 :  7  Jur.,  N.  S.  768  :  9 


Death  of  Clerk.]— The  court  refused  to  order 
Au  attorney  to  repay  any  portion  of  a  premium 
of  200  guineas  received  by  him  with  an  articled 
clerk,  who  died  within  a  month  after  he  was 
articled.     Thompson,  In  re,  1  Ex.  864. 


of  Solioitor.] — An  attorney  to  whom  a 

clerk  had  been  articled  died  before  the  articles 
expired :  —Held,  that  a  court  of  equity  had  juris- 
diction to  entertain  a  claim  for  the  return  of  a 
part  of  the  premium,  and  that  such  claim  con- 
stituted a  debt  payable  out  of  the  assets  of  the 
attorney,  in  an  administration  suit.  Hir»t  v. 
ToUon,  2  Mac.  &  G.  134  ;  2  H.  &  T.  359  ;  19  L.  J., 
(^h.  441  ;  14  Jut.  559. 


Ward  of  Court  detiring  to  Change  his  Profei- 
tion.]— A  ward  was  articled  to  a  solicitor,  under 
the  direction  of  the  Court  of  Chanceiy,  and  a 
premium  of  300  guineas  was  paid.  Subsequently 
the  ward  desired  to  change  his  profession,  and 
proposals  were  accordingly,  with  that  object, 
brought  before  the  judge*  in  chambers.  The 
solicitor  was  served  with  notice  of  the  proceed- 
ings, and  attended.  An  order  was  made,  by 
which  the  articles  were  ordered  to  be  cancelled, 
and  lOOZ.,  part  of  the  premium,  directed  to  be 
returned  by  the  solicitor.  There  was  no  allega- 
tion of  misconduct  on  the  part  of  the  solicitor : 
— Held,  that  the  court  had  no  power  to  direct 
the  return  of  any  part  of  the  premium.  Craren 
V.  Stubbiru,  34  L.  J.,  Ch.  126  ;  10  Jur..  N.  S. 
1189  ;  11  L.  T.  402  ;  13  W.  R.  208. 

Hote  not  Negotiable  giyen  instead  of  Premium 
— Negotiated  by  Solioitor.] — Where  an  attorney 
received  a  promissory  note  from  the  father  of  a 
clerk  articled  to  him,  as  his  fee  for  taking  him, 
on  an  undertaking  that  the  note  should  not  be 
negotiated  until  the  expiration  of  a  certain 
I)eriod,  and  he  negotiated  it  contraiy  to  his  un- 
dertaking, the  court  compelled  him  to  take  it  up. 
Gardner,  Ex  parte,  2  D.  P.  C.  520. 

7.   CONTBACTS  RESTBAININO  COMPETITION 
WITH  MASTEBS. 

Motion  to  Restrain  Clerk— When  Refosed.] — 

A  solicitor's  clerk,  employed  at  a  yearly  salary, 
and  who  was  allowed  at  the  same  time  to  keep 
his  name  up  at  a  separate  house  in  the  same 
town  as  his  employer  and  to  practise  for  himself, 
having  had  disputes  with  his  employer,  suddenly 
left  him  without  notice,  and  set  up  entirely  for 
lilmself  at  the  house  he  had  been  in  the  habit 
of  using  as  his  office.  A  motion  to  restrain 
him  from  so  practising  was,  under  the  circum- 
stances, refused.  Shepherd  v.  I^ere,  22  W.  R. 
725. 

Validity  ol]— The  defendant  bound  himself 
to  a  London  solicitor  by  articles  for  a  term, 
and  covenanted  that  he  would  not  at  the  expi- 
ration of  the  term,  or  at  any  time  thereafter, 
either  solely,  or  jointly  with,  or  as  agent  for,  any 
other  person  or  persons,  directly  or  indirectly 
practise  the  business  of  an  attorney  or  solicitor 

VOL,  VI, 


within  the  city  of  London,  or  the  counties  of 
Middlesex  or  £6sex,  nor  directly  or  indirectly 
act  as  such  attorney  or  solicitor  for  any  client 
or  clients  of  the  plaintiff,  or  any  partner  or 
partners  of  the  plaintiff,  or  for  any  person  or 
persons  who  should  have  been  a  client  or  clients 
of  the  plaintiff,  or  any  partner  or  partners  of 
the  plaintiff,  at  any  time  during  the  term.  At 
the  expiration  of  the  term  the  defendant  having 
commenced  business  on  his  own  account  in 
Southwark  : — ^Held,  that  the  restriction  was  not 
unreasonable,  and  that  the  defendant's  acting 
for  a  petitioner  in  the  London  Court  of  Bank- 
ruptcy was  a  breach  of  the  covenant.  May  v, 
O'Neill,  44  L.  J.,  Ch.  660. 


II.    ADMISSION  AND  RE-ADMISSION. 
1,  Examination  and  Admission. 

Calenlation  of  the  Three  Days.] — Three  days' 
notice  must  be  given  to  the  master,  exclusive  of 
the  day  on  which  the  notice  is  given,  and  of  the 
first  day  of  the  term  to  which  it  relates.  Prang' 
ley,  In  re,  4  A.  &  E.  781  ;  6  N.  &  M.  421 ;  2  H.  & 
W.  65. 

Sunday  will  reckon  as  one  day.  Bumps,  Ejf 
parte,  5  D.  P,  C.  713  ;  W.,  W.  &  D.  350. 

Under  special  circumstances,  the  court  will 
allow  the  name  of  a  person  to  be  introduced  into> 
the  master's  list  on  the  first  day  of  term,  although 
the  notices  have  not  been  given  "  three  days  at 
the  least  before  the  commencement  of  the  term." 
Blunt,  Ex  paHe,  5  D.  P,  C.  231, 

The  15th  April,  which,  by  11  Geo.  4  &  1  Will.  4, 
c.  70,  s.  6,  is  constituted  the  first  day  of  Easter 
Term,  falling  on  Easter  Sunday,  a  delivery  three 
days  before  the  18th  April,  of  the  notices  for  the 
admission  of  an  attorney,  was  sufficient.  Bay- 
ley,  A>  parte,  6  D.  P.  C.  516  ;  1  W.,  AV.  &  H. 
175  ;  2  Jur.  326. 

Erroneous  or  Irregolar  Hotiees — Inaecnraey 
as  to  Name.] — Where  a  second  christian-name 
of  both  master  and  clerk  was  omitted  in  the 
articles  of  clerkship,  and  the  notice  of  intention 
to  apply  for  admission  d ascribed  the  parties  by 
such  second  christian-name,  the  court  allowed- 
the  admission,  on  having  an  affidavit  of  the  iden-- 
tity  of  the  parties.  Croft,  Ex  parte,  5  N.  &  M. 
5» ;  1  Har.  &  W.  376. 

So  where  the  clerk's  christian-name  has  been 
incorrectly  stated,  the  court  will  allow  the  notice 
to  be  corrected.  Dukes,  Ex  parte,  7  D.  P.  C, 
605  ;  2  W.,  W.  &  H.  44. 

Where  the  notice  of  admission  was  given  witk 
a  view  to  admission  in  Easter  Term,  but  by  mis- 
take the  name  of  the  person  with  whom  he  re- 
sided was  inserted  instead  of  the  name  of  the 
party  to  whom  he  was  articled,  the  court,  on  an 
affidavit  of  the  mistake,  and  denying  any  inten^ 
tion  to  evade  the  inquiry,  allowed  him  to  be 
admitted  on  the  same  notice  on  the  last  day  of 
Trinity  Term.  Clarke,  In  re,  4  N,  &  M.  709  ;  3^ 
A.  &E.72:  1  H.  &  W.  141. 


As  to  Berviee  of  Articles.] —A  notice- 
erroneously  stated  that  the  clerk  had  served  his 
time  with  B.,  when  in  fact  he  had  been  originally 
articled  to  B.'s  partner,  with  whom  he  served 
three  years,  and  on  whose  death  he  was  assigned 
to  B. : — The  court  allowed  an  amendment,  Col^ 
I  ins,  Ex  parte,  6  D.  P.  C.  495  ;  1  W.,  W.  &  H. 
173;  2  Jur.  842. 

3  M 
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As  to  PlMe  of  Soddenoo.] — ^An  amend- 
ment allowed  in  a  notice  for  admission  of  an 
attorney  by  inserting  his  place  of  residence. 
Joneif  Ex  jjarUj  3  A.  &  £.  74. 

As  to  Serviee  of  Hotioo.] — Where  the  dne 


notices  have  been  given  at  the  master's  office,  an 
accidental  omission  of  the  notice  to  the  Law 
Society  may  be  excused  on  application  to  the 
court.    Rowland,  Em  parte,  3  Jur.  1 193. 

A  notice  of  application  to  be  admitted  one  of 
the  attorneys  of  C.  P.,  having  by  mistake  been 
left  at  the  chambers  of  one  of  &e  judges  of  K.  B. 
instead  of  the  lord  chief  justice  of  C.  P.,  the 
court  allowed  the  applicant  to  be  admitted,  on  an 
affidavit  declaring  the  fact.  Lambert,  Ex  parte, 
3  M.  &  P.  269. 

Upon  an  application  for  the  re-admission  of 
an  attorney,  the  court  will  not  dispense  with  the 
notice  required  to  be  stuck  up  in  the  office  of  the 
chief  justice.     Tacker,  In  re,  9  D.  P.  C.  661. 

So  where  the  notice  had  been  stuck  up  five  days 
before  the  commencement  of  the  term,  and  the 
Application  was  made  on  the  first  day  of  term, 
the  court  refused  to  grant  the  rule.    lb. 

A  notice  was,  by  the  inadvertence  of  an  agent's 
•clerk,  given  in  the  books  of  the  chief  justice,  but 
not  in  the  books  of  the  other  judges  of  the  court : 
limmediately  on  its  being  discovered,  the  notices 
were  given  : — Held,  that  the  party  might  be  ad- 
mitted on  the  last  day  of  the  term.  Woolwright, 
Ex  parte,  4  D.  P.  C.  274  ;  1  H.  &  W.  517. 

Intontional  Omisslo&of  Hotioe.] — If  an  articled 
>clerk  intentionally  omits  to  give  the  notice  and 
•cause  the  entries  to  be  made  as  required  by  Reg. 
Gen.,  H.  T.  1863,  r.  5,  for  the  proper  period  before 
the  term  in  which  he  proposes  to  be  admitted,  the 
•court  will  not  assist  him  by  allowing  such  notice 
to  be  given  and  entries  made  subsequently. 
^Cumberland,  Ex  parte,  10  L.  B.,  Q.  B.  138 ;  44 
X.  J.,  Q.  B.  73 ;  23  W.  R.  180. 

When  Bole  as  to  Hotieo  will  be  Solazod.] — 

'Under  special  circumstances  the  court  allowed 
:an  articled  clerk,  who  had  passed  his  examination, 
to  give  his  notices  at  the  end  of  the  term  pre- 
•ceding  that  in  which  he  might  be  admitted  an 
i  attorney,  instead  of  giving  the  notices  three  days 
before  its  commencement  as  required  by  Reg. 
Gen.,  H.  T,  1863,  r.  5.  Taylor,  Ex  parte,  44 
L.  J.,  C.  P.  66  ;  31  L.  T.  883. 

A  party  who  has  been  prevented  by  illness 
jfrom  being  admitted  as  an  attorney  on  the  last 
•day  of  a  term,  pursuant  to  the  notices,  will  be 
Allowed  to  Jse  admitted  the  next  term.  TItompson, 
Ex  parte,  1  W.,  W.  &  H.  33  ;  2  Jur.  34. 

But  a  person  who  cannot  be  admitted  in  the 
-term  for  which  he  has  given  notice,  on  account  of 
being  obUged  to  leave  London  by  the  sudden 
•death  of  a  relative,  cannot  be  admitted  the  next 
-term,  but  may  give  fresh  notices  for  the  follow- 
ing term.  Owynne,  Ex  parte,  2  W.,  W.  &  H.  45  ; 
5  Jur.  199. 

The  court  allowed  an  attorney  to  be  admitted 
-without  a  full  term's  notice,  where  all  the  other 
requisites  had  been  complied  with,  and  it  ap- 
lOeared  to  be  essential  to  his  interests  in  his  pro- 
fession that  he  should  sail  for  India  before  the 
regular  time  of  notice  should  expire.  Hancock, 
In  re,  4  A.  &  E.  779  ;  2  H.  &  W.  99. 

Where  a  party  had  given  regular  notice  of  his 
intention  to  apply  to  be  admitted  as  an  attorney 
on  the  first  day  of  Hilary  Term,  and  it  appeared 


that,  on  the  second  day  of  Michaelmas  Term,  an 
offer  of  partnership  from  the  London  agents  of 
the  firm  to  which  he  was  articled  had  been  made, 
provided  he  could  get  admitted  by  the  last  day 
of  that  term,  the  court,  on  motion  on  the  fourth 
day  of  Michaelmas  Term,  ordered,  that,  on  his 
giving  fresh  notices,  referring  to  the  former 
notices  and  the  present  rule,  he  should  be 
examined,  and,  if  of  ability,  admitted  the  last 
day  of  that  term.  Ounliffe,  Ex  parte,  3  D.  & 
L.  548  ;  16  L.  J.,  Q.  B.  41  •  9  Jur.  942. 

The  court  allowed  an  attorney  to  be  admitted 
without  a  term's  notice,  when  it  was  sworn,  that 
he  had,  since  the  time  at  which  su(^  notice  could 
have  been  given,  received  an  advantageous  offer 
of  partnership,  which  he  would  be  unable  to  ac- 
cept, unless  the  application  should  be  granted. 
Estcourt,  In  re,  8  Jur.  985. 

Where  it  appeared  that  an  articled  clerk  gave, 
three  days  before  Easter  Term,  the  requisite 
notices  for  admission  in  Trinity  Term  ;  that  he 
was  examined  in  Trinity  Term  ;  then  obtained 
a  certificate  of  fitness,  and  immediately  after- 
wards accepted  the  situation  of  a  derk  to  a  firm 
of  attorneys ;  and,  believing  that  he  might  be 
admitted  in  the  ensuing  Michaelmas  Term  with- 
out fresh  notices,  failed  to  be  admitted  in  Trinity 
Term,  the  court,  on  a  motion  being  made  early 
in  Michaelmas  Term,  allowed  him  to  give  the 
requisite  notices  for  admission  on  the  last  day 
of  Michaelmas  Term.  Udall,  In  re,  8  Jur. 
1007. 

Where  an  applicant  had  been  examined  iii 
Michaelmas  Term,  1840,  and  obtained  his  certifi- 
cate, and  before  the  expiration  of  that  term  was 
entered  of  the  Middle  Temple  as  a  law  student, 
and  with  a  view  of  being  called  to  the  bar,  and 
immediately  afterwards  became  the  pupil  of  n 
conveyancer,  with  whom  he  remained  twelve 
months,  and  subsequently  of  an  equity  draughts- 
man, with  whom  he  remained  eignteen  months ; 
and  a  proposition  was  then  made  to  him  to  enter 
a  London  firm  of  attorneys  as  junior  partner 
from  the  1st  of  January,  1844  ;  the  court,  under 
the  circumstances,  and  as  there  had  been  a  con- 
tinued application  to  legal  studies,  allowed  the 
applicant,  on  the  20th  of  November,  to  give 
notice  of  his  intention  to  apply  for  a^nission  on 
the  first  day  of  Hilary  Term.  Chttens,  Ex  partr, 
7  Jur.  1039. 

Benewal  of  Hotiee.] — An  articled  clerk  gave 
the  proper  notices  for  examination  and  admis- 
sion as  an  attorney  in  Easter  Tei-m.  He  passe<l 
his  eicamination  in  that  term,  but  did  not  apply 
for  admission,  nor  did  he  renew  his  notices  pur- 
suant to  the  rule  of  Hilary  Term,  1853 :— Ileld, 
upon  an  application  in  lenity  Term  to  be  al- 
lowed to  renew  the  notices,  so  that  he  might  he 
admitted  during  that  term,  that  the  rule  was 
positive,  and  that  the  court  would  not  dispenn- 
with  it.  Hay,  Ex  parte,  41  L.  J.,  Q.  B.  375  ;  X 
a,  Anon,,  7  L.  B.,  Q.  B.  687. 

A  clerk,  who,  as  his  articles  expired  on  the 
23rd  of  August,  1863,  was  entitled  to  be  ex.v 
mined  in  Trinity  Term,  erroneously  construed  2H 
&  24  Vict.  c.  127,  in  connexion  with  the  rules, 
as  entitling  him  to  be  admitted  during  Trinity 
Term  ;  and,  as  required  by  the  rules,  three  day« 
at  least  before  Easter  Term,  gave  and  entered 
the  notices  requii-ed  for  that  purpose.  Having, 
during  Trinity  Term,  been  examined  and  ob- 
tained his  certificate,  and  discovered  that  he  was 
not  entitled  to  be  admitted   tiU   Michaelmas 
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Term,  as  it  was  too  late  for  him  to  give  and 
enter  fresh  notices,  an  application  by  him  to 
have  the  notices  already  given  amended  and 
treated  as  fresh  notices,  in  order  for  his  admis- 
sion in  Michaelmas  Term,  was  granted.  Suffer y, 
In  re,  11  W.  R.  779. 

Certifleate  of  Fitness.] — ^Where  an  articled 
<!lerk  had  been  examined,  and  had  obtained  his 
•certificate  of  fitness  from  the  ezaminei^  in 
Trinity  Term,  1841,  and  did  not  take  any  farther 
steps  to  procure  his  admission  as  an  attorney, 
and  did  not,  within  the  next  term,  apply  for  an 
•extension  of  the  time  during  which  his  certifi- 
cate should  run,  the  court,  in  Michaelmas  Term, 
1842,  held  that  the  operation  of  the  certificate 
had  ceased,  and  refused  to  make  an  order  for 
its  renewal.  Bromley^  Ex  parte^  2  D.,  N.  S. 
388  ;  12  L.  J.,  Q.  B.  98  ;  6  Jur.  995. 

The  court  has  not  power  to  extend  the  time 
during  which  the  certificate  of  examination  for 
admission  to  practise  as  an  attorney  should  be  in 
force ;  the  extension  must  be  by  order  of  a  judge. 
Tottnge,  Eji^ parte,  13  Q.  B.  663. 

Where  a  party  applied  to  the  court  for  such 
•extension  after  the  time  had  expired,  alleging 
that  he  had  two  years  ago  given  the  usual 
notices  for  admission  and  passed  his  examina- 
tion, but  had  then  gone  abroad  on  account  of 
ill-health  ;  that  the  time  had  elapsed  while  he 
lyas  abroad  and  detained  by  continued  illness  ; 
that,  before  leaving  England,  he  had  been  un- 
-acquainted  with  the  necessity  for  enlarging  the 
time,  and,  therefore,  made  no  application  for 
the  purpose  ;  and  that  he  was  negotiating  for 
^reception  into  a  partnership,  but  the  negotiation 
anight  be  frustrated  if  his  admission  were  de- 
layed;  the  court,  on  the  last  day  of  term, 
•allowed  him  to  give  notice  and  be  examined  for 
the  purpose  of  admission  during  the  next  term. 
Ih. 

Although  a  person  desirous  of  being  admitted 
;an  attorney  has  already  passed  one  examination, 
^ut  failed  to  obtain  his  certificate  from  the  exa- 
sniners,  he  must  give  a  fresh  term's  notice  to  the 
•examiners  if  he  intends  to  apply  again  to  be 
•examined.  Henry,  Ex  parte,  1  P.  &  D.  71  ;  8 
A.  &  E.  745  ;  1  W.,  W.  &  H.  586  ;  2  Jur.  920. 

Deposit  of  Artioles.]  —  Where  the  original 
deed  of  assignment  of  articles  of  derkship  had 
been  in  mistake  annexed  to,  and  filed  with,  the 
Affidavit  of  such  assignment,  the  court  permitted 
the  examiners  to  receive  an  office  copy  of  the 
assignment,  and  to  proceed  to  the  examination 
of  the  applicant  as  if  the  original  had  been  pro- 
duced to  them  ;  and  directed  also  that  the  cer- 
tificate of  the  master  of  the  court,  that  the 
original  assignment  was  so  filed,  should  be 
deemed  safficieut  on  granting  the  judge's  fiat  for 
the  admission  of  the  applicant  as  an  attorney. 
Buckle,  Ex  paHe,  2  D.,  N.  S.  476 ;  7  Jur.  568. 

So  where,  in  consequence  of  his  master  ab- 
sconding, the  clerk  was  unable  to  procure  his 
articles,  he  was  admitted  without  their  produc- 
tion.   NieholU,  Ex  parte,  2  D.,  N.  S.  423. 

Where  articles  expired  on  the  1st  of  June,  and 
the  time  at  which  they  ought  to  have  been  de- 
posited at  the  hall  of  the  Law  Society  had  ended 
on  the  30th  of  May,  and  the  day  of  examina- 
tion was  the  5th  of  June,  the  court,  on  the 
2nd  of  June,  ordered  the  articles  to  be  received. 
Cooper,  Ex  parte,  5  D.  P.  C.  703  ;  W.,  W.  &  D. 
348. 


Sonding  Aniwen  to  Qnoitioni.]— Where  the 
delay  on  the  part  of  a  clerk,  in  sending  in  the 
answers,  has  been  caused  by  the  unexpected  ab- 
sence of  the  attorney,  with  whom  the  articles 
were  served,  the  court  will  allow  them  to  be  sent 
in  nunc  pro  tunc.  Lyons,  Ex  parte,  6  D.  P.  C. 
517  ;  1  W.,  W.  &  H.  174. 

Where  a  clerk  had  omitted  to  send  in  his 
answers  to  the  questions  within  the  time  limited 
by  the  examiners,  in  consequence  of  his  agent 
omitting  to  transmit  them  in  sufficient  time,  the 
court  aUowed  him  to  send  in  the  answers  bubse- 
qnently,  the  agent  paying  the  costs  of  the  appli- 
cation. Holland,  Ex  parte,  5  D.  P.  C.  681 ;  W., 
W.  &  D.  349  ;  1  Jur.  432. 

Where  an  attorney  to  whom  an  articled  clerk 
has  served  part  of  nis  time  has  absconded,  the 
court  will  allow  him  to  be  examined  without 
producing  the  usual  testimonials  from  him  as  to 
service.  Carr,  Ex  parte,  1  D.,  N.  S.  565  ;  6  Jur. 
194. 

When  Clerks  will  be  Admitted  f6r  Ezami- 
nation.] — The  court  will,  under  special  circum- 
stances where  a  clerk  proposes  to  practise  abroad 
only,  allow  him  to  be  examined  before  the  ex- 
piration of  his  articles.  Ticynam,  Ex  parte,  ^ 
D.  P.  C.  293  ;  3  Jur.  1124  ;  S.  P,,  Fulcher,  Ex 
parte,  8  D.  P.  C.  614  ;  4  Jur.  435. 

The  examiners  ought  not  to  refuse  to  examine 
a  clerk  on  the  ground  that  there  is  a  doubt  as  to 
the  validity  of  his  service  under  his  articles. 
Manterman,  Ex  parte,  6  Scott,  782  ;  7  D.  P.  C. 
156  ;  5  Bing.  N.  C.  70 ;  8,  P.,  Smithers,  In  re, 
1  Am.  423  ;  Bebb,  In  re,  3  Jur.  24. 

The  Law  Society  has  been  in  the  habit  of 
examining  articled  clerks  in  the  term  in  which 
their  articles  expire,  even  though  they  expire  on 
a  day  subsequent  to  that  on  which  the  examina- 
tion is  held.  A.  entered  into  articles  of  clerk- 
ship, which  expired  two  days  after  the  Inst 
day  of  term.  On  an  application  for  a  rule 
directing  the  examiners  to  admit  him  to  be 
examined,  on  the  ground  that  the  attorney  to 
whom  he  was  articled  was  compelled  by  ill- 
health  to  take  a  partner  at  once,  and  was  desi- 
rous  of  taking  A.  into  partnership,  the  court 
directed  him  to  be  examined  de  bene  esse. 
Thomas,  Ex  parte,  8  W.  B.  522. 

Service  entitling  Clerk  to  be  Szamined.J^iS'ef 
ante,  col.  1780. 

Admission  of  Infants.] — The  court  will  not 
admit  an  infant  as  an  attorney.  Evans,  Ex  parte, 
1  W.,  W.  &  H.  34  ;  2  Jur.  47  ;  S,  P.,  Orayy,  Ex 
parte,  6  D.  P.  C.  256. 

Except  perhaps  in  very  nigent  cireumstanceq. 
Steele,  Ex  parte,  33  L.  J.,  Q.  B.  326  j  10  Jur., 
N.  S.  1254  ;  12  W.  R.  956. 

But  where  he  has  served  the  full  period  of  five 
years,  and  he  will  become  of  age  a  few  days  after 
the  term,  he  may  be  examined  for  the  purpose  of 
being  admitted  the  following  term.  Teobs,  JBx 
parte,  9  D.  P.  0.  151 ;  1  W.  P.  C.  16  ;  4  Jur. 
1014  ;  8.  P,,  Boimfield,  Ex  parte,  9  D.  P.  C.  616  ; 
5  Jur.  772. 

Period  of  Clerkship  expiring  in  Vaeation.] — 
Where  a  clerk  was  articled  on  the  31st  January, 
1857,  to  serve  **  for  five  years  next  ensuing  the 
date  thereof  :  " — Held,  that  he  could  not  be  ad- 
mitted  on  the  31st  January,  18C2,  but  might  be 
(under  s.  12  of  23  &  24  Vict.  c.  127)  by  a  judge 
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on  the  following  day.     Ellis ^  In  re,  5  L.  T. 
686. 

Semble,  that  a  judge  has  not  power  out  of  term 
to  admit  an  attorney,  except  where  such  power 
is  expressly  given  by  statute.  Steele ^  Ex  jmrte, 
33  L.  J.,  Q.  B.  326  ;  10  Jur.,  N.  S.  1254 ;  12 
W.  R.  956. 

Oaths  OIL  Adinission.] — An  attorney  may  be 
admitted  on  taking  the  oath  of  allegiance  and 
the  oath  to  demean  himself  truly  and  honestly 
under  6  &  7  Vict.  c.  73,  ss.  18,  19.  Comroodan 
Tyaljee^  In  re,  28  L.  J.,  Q.  B.  22  ;  4  Jur.,  N,  S. 
1108. 

But  he  cannot  practise  in  England  without 
taking  the  oath  substituted  for  the  oaths  of 
allegiance,  supremacy,  and  abjuration,  by  21 
&  22  Vict.  c.  48,  B.  1.     Ih, 

In  Inferior  Courts.] — Attorneys  of  the  superior 
courts  are  entitled,  by  virtue  of  6  &  7  Vict.  c.  73, 
B.  27,  to  be  admitted  to  inferior  courts  of  law. 
London  (^Mayor)  v.  Reg,  (in  error),  13  Q.  B. 
1  ;  17  L.  J.,  Q.  B.  330  ;  13  Jur.  33— Ex.  Ch. 

In  Counties  Palatine.] — An  application  to 
admit  and  enrol  an  attorney  of  the  courts  of 
the  county  palatine  of  Durham,  under  6  &  7 
Vict.  c.  73,  s.  45,  as  an  attorney  of  the  superior 
courts  at  Westminster,  may  be  made  in  court. 
Patrlclt,  Ex  parte,  1  D.  &  L.  696  ;  13  L.  J., 
Q.  B.  90  ;  7  Jur.  993. 

'  Articles  entered  into  with  an  attorney  of  the 
( 'ommon  Pleas  of  the  Duchy  of  Lancaster,  who 
was  also  an  attorney  of  the  Queen's  Bench,  and 
which  were  inadvertently  stamped  with  the  60Z. 
stamp  required  in  order  to  entitle  an  attorney  to 
practise  in  the  Common  Pleas  of  the  Duchy  of 
Lancaster,  instead  of  the  80Z.  stamp  required  to 
entitle  him  to  admission  to  practise  in  the  courts 
of  Westminster  Hall,  were  allowed  to  be  enrolled 
on  payment  of  the  extra  20/.,  on  an  affidavit  that 
the  omission  was  not  made  with  the  intention  of 
evading  the  extra  duty,  Watston,  In  re,  11 
W.  R.  730. 

A  person  admitted  an  attorney  of  the  court  of 
the  county  palatine  of  Durham  before  23  k  24 
Vict.  c.  127,  was  entitled  to  be  admitted  an 
attorney  of  the  Queen's  Bench  without  giving  a 
term's  notice.  Watson,  Ex  wflr^c,  30  L.  J., 
Q.  B.  1  ;  6  Jur.,  N.  S.  1077  ;  3  L.  T.  267  ;  9  W.  r! 
13. 

Where  a  clerk  entered  into  articles  for  the 
purpose  of  being  admitted  in  the  Common  Pleas 
of  the  county  palatine  of  Lancaster,  and  before 
those  articles  expired  resolved  to  be  admitted  an 
attorney  of  the  Court  of  Queen's  Bench,  and 
thereupon  paid  the  higher  duty ;  the  court,  upon 
being  satisfied  that  he  had  acted  bona  fide,  per- 
mitted his  service  under  his  original  articles  to 
be  computed.  Hogg,  Ex  parte,  11  L.  T,  598; 
i:^W.  R.315. 

In  Wales.] — An  attomej'^,  duly  admitted  of 
the  Exchequer  under  11  Geo.  4  &  1  Will.  4, 
c.  70,  may,  on  the  production  of  his  admission 
in  the  Court  of  Exchequer,  or  an  official  certifi- 
cate thereof,  to  the  master,  be  enrolled  an 
attorney  of  the  Q.  B.  without  motion  in  court. 
Roberts,  Ex  parte,  1  D.  &  L.  829  :  6  M.  &  G. 
1049  ;  7  Scott,  N.  R.  1002  ;  13  L.  J.,  Q.  B.  151  ; 
&  Jur.  83. 

Changing  Name  on  Boll  after  Adndseion.] — 


Where  an  attorney  had  changed  his  name  by 
royal  licence,  the  court  allow^  the  roll  to  be 
amended  by  substituting  the  new  name  for  the 
old.  Benthall,  Ex  parte,  6  M.  &  G.  722  ;  7  Soott, 
N.  R.  407  ;  1  D.  &L.  747  ;  contra,  Hay  ward.  Ex 
parte,  5  Scott,  712. 

Where  an  attorney  made  an  affidavit  that  for 
family  reasons,  and  no  other,  he  was  desirous  of 
changing  his  name,  the  court  directed  the  master 
to  indorse  the  proposed  alteration  on  the  roll  of 
attorneys,  although  no  royal  licence  had  been 
obtained  for  the  purpose.  Cf-lmlet,  In\e,  7  L.  T. 
562;  11  W.  R.  210. 

So  where  an  attorney  has  signed  the  roll,  if  he 
afterwards  alters  his  name,  and  is  desirous  of 
being  recognized  by  such  altered  name,  the  court, 
on  being  satisfied  that  the  application  is  bona 
fide,  will  allow  the  entry  of  such  change  to  be 
made  on  the  roll.  Daggett,  Ex  parte,  1  L.,  M. 
kV.l\  8,  P,,  Moses,  Ex  parte,  19  L.  J.,  Q.  B. 
345  ;  15  Jur.  163. 

The  court  permitted  an  attorney,  admitted  in 
the  Queen^s  Bench  and  Exchequer  by  the  name 
of  "  Thomas  James  Moses,*'  to  sign  the  roll  of  the 
Common  Pleas  by  the  name  of  '*  Thomas  James" 
on  the  production  of  his  admission  in  the  Queen's 
Bench,  u^n  an  affidavit  of  the  circumstances 
under  which  he  had  changed  his  name,  and  that 
the  Queen's  Bench  and  Exchequer  had  permitted 
the  entry  of  his  name  in  their  rolls  to  be  so 
altei-ed.  James,  Ex  parte,  9  C.  B.  221  ;  1  L.,  M, 
&  P.  4  ;  8,  a,  5  Ex.  310  ;  19  L.  J.,  Ex.  272. 

On  an  application  of  an  attorney  to  be  allowed 
to  substitute  the  name  of  "  J.  Heaton  D."  on  the 
roll  in  the  place  of  "  J.  D.,"  the  court  refused  to 
alter  the  roll,  but  directed  the  master  to  make  a 
memorandum  on  the  roll  opposite  his  name, 
stating  that  he  was  known  by  the  name  of  "  J. 
Heaton  D.,"  and  that  the  memorandum  was 
made  by  rule  of  court.  Dearden^  In  re,  5  Ex. 
740 ;  1  L.,  M.  &  P.  666  ;  20  L.  J.,  Ex.  80. 

An  attorney  who  desires  to  change  his  name 
should  apply  to  the  court,  and  not  to  a  judge  at 
chambers.    Anon,,  11  W.  R.  780. 

2.  Re-Admission. 

Generally.] — The  court  will  not  re-admit  an 
attorney  who  has  discontiuucd  practice  for  thirty 
years.  Billings,  Ex  parte,  5  D.  P.  C.  395  ;  2  H. 
&  W.  327. 

AVhere  an  attorney  had  pmctised  seven  years, 
and  had  been  off  the  roll  twenty-seven  years, 
during  which  time  he  had  not  been  engaged  in 
the  law,  but  then  became  a  managing  clerk  in 
the  office  of  an  attorney,  who  answered  to  his 
capacity  as  a  lawyer,  the  court  allowed  him  to 
be  re-admitted.  Brabant,  Ex  parte^  7  D.  P.  C. 
622  ;  2  W..  W.  &  H.  46  ;  3  Jur.  1152. 

The  court  will  not  re-admit  an  attorney  who 
has  discontinued  practice  for  forty  years,  even 
though  he  has  been  emplo,ved  occasionally  as 
writing  clerk  in  the  office  of  various  attorneys, 
generally  as  agent  and  rent-collector,  in  the 
intermediate  time  between  the  period  of  his 
ceasing  to  practise  and  the  application  to  be  re- 
admitted. Budge,  Ex  parte,  2  D.,  N.  S.  682 ; 
12  L.  J.,  Q.  B.  187  ;  7  Jur.  581. 

After  having  been  Straek  off  the  Boll — ^For 
Uisconduct.] — A  person  convicted  of  a  con- 
spiracy to  extort  money  by  means  of  a  libel  is 
not  a  fit  person  to  be  on  the  rolls  of  the  court  as 
an  attorney ;  and  the  court  will  not  entertain  a 
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motion  for  his  re-admission.  Ilawden  or  Haw- 
doney  In  re,  \)  D.  P.  C.  970 ;  6  Jur.  508. 

In  1847,  A.  was  foand  guilty  of  forgery,  but 
judgment  was  respited,  on  the  ground  that  the 
judge  had  received  evidence  which  was  inadmis- 
sible ;  viz.,  admissions  which  A.  had  been  com- 
pelled to  make  when  under  examination  as  a 
witness  in  an  action ;  and  he  in  consequence 
received  a  free  pardon.  In  1849  he  was  struck 
off  the  roll  for  perjury  made  in  an  affidavit  of 
increase.  The  court  refused,  in  1856,  to  re-admit 
him,  although  he  produced  veiy  strong  affidavits 
and  testimonials  as  to  his  conduct  since  1849. 
Oarhett,  In  re,  18  C.  B.  403. 

An  attorney  having  been  struck  off  the  roll  in 
E.  T.  1859,  for  misappropriating  to  his  own  use 
money  received  from  a  client  for  a  particular 
purpose,  the  court,  in  H.  T.  1865,  allowed  his 
name  to  be  restored  to  the  roll  on  affidavits  of 
numerous  attomevs  as  to  his  good  character  and 
conduct  during  the  intervaL  RoHns,  In  re,  34 
L.  J.,  Q.  B.  121 ;  11  Jur.,  N.  S.  504. 

When  an  attorney  has  been  struck  off  the  roll 
for  a  fraudulent  misappropriation  of  moneys  of  a 
■client  intrusted  to  him  for  investment,  it  is  a 
condition  precedent  to  his  being  restored  that 
he  should  have  made  full  restitution,  or,  at  least, 
aU  the  restitution  in  his  power.  Poole,  In  re,  4 
L.  R.,  C.  P.  350  ;  38  L.  J.,  C.  P.  216  ;  17  W.  R. 
735. 

An  attorney  who  has  been  struck  off  the  roll 
may  be  re-admitted.  Hex  v.  Greenwood,  1  W. 
Bl.  222. 


At  Mb  own  Bequest.] — It  is  a  matter  of 


course  to  restore  to  the  roll  an  attorney  who  has 
been  struck  off  at  his  own  request,  if  no  opposi- 
tion is  made  by  the  Law  Society  after  notice 
served  on  it.     WaUIt,  In  re,  10  Ir.  R.,  C.  L.  165. 

An  attorney,  who  had  been  struck  off  the 
roll  by  his  own  desire,  was  re-admitted  at  the 
expiration  of  fifteen  years,  without  paying  any 
fine  or  arrears  of  duty.  Calland,  Hx  jfc^f'te,  2  B. 
-&  A.  315. 

Where  an  attorney,  struck  off  the  roll  on  his 
own  application,  was  afterwards  called  to  the 
bar,  the  court  refused  to  give  him  leave  to  be 
Again  put  upon  the  roll.  Cole,  Ex  jmrte,  1 
Dougl.  114. 

The  same  honour  and  the  same  integrity  which 
Are  essential  to  the  character  and  position  of  a 
barrister  are  also  necessary  to  the  character  and 
position  of  an  attorney.  Pyke,  In  re,  6  B.  & 
8.  703 ;  34  L.  J.,  Q.  B.  121  ;  11  Jur.,  N.  S. 
504. 

An  attorney,  whose  name  was  struck  off  the 
roll  at  his  own  request,  was  called  to  the  bar, 
And  afterwards  disbarred  on  the  charges  of 
participating  by  previous  agreement  in  the  pro- 
fits of  an  attorney,  and  in  one  particular  case  of 
having  acted  both  as  counsel  and  attorney. 
After  a  lapse  of  twenty  years  he  applied  for  leave 
to  be  re-admitted  an  attorney.  The  court  refused, 
unless  he  could  satisfy  the  court  by  the  testimony 
of  trustworthy  persons  (especially  members  of 
the  profession)  uiat  his  conduct  and  character 
had  been  unimpcached  and  unimpeachable  in 
the  meantime ;  but  afterwards  dispensed  with 
this  requirement  on  his  shewing  tnat  he  could 
not  obtain  such  testimony  in  consequence  of  his 
having  lived  during  that  period  in  complete  re- 
tirement,   lb, 

Praetiee  on — Affldavita.]— Afterwards,  upon 


renewal  of  the  application,  supported  by  affi- 
davits that  he  had  lived  a  secludi^  life  with  his 
family  since  he  was  disbarred,  and  was,  there- 
fore, unable  to  furnish  the  required  affidavits, 
but  furnished  a  list  of  his  different  abodes,  and 
the  dates  of  his  residence  at  each  (such  affidavits 
being  filed  two  months  previously  to  the  renewed 
application),  the  court  ordered  his  re-admission 
without  examination.  Pyke,  In  re,  34  L.  J.. 
Q.  B.  220;  1  IJur.,  N.  S.  860. 

An  attorney  was  re-admitted,  although  a  copy 
of  the  affidavit  on  which  the  application  was 
founded  had  not  been  left  at  the  chambers  of  the 
chief  justice.  Afakinton,  Ex  parte,  18  C.  B.  661 . 
See  also  Tucker,  In  re,  ante,  col.  1795. 

Bonewal  of  Cortiflcate.]— iSS?/?  next  sub-heading. 


III.    CERTIFICATE. 

Stamp— Attendance  of  Country  Solicitor  at  a 
Taxation  in  London— "  Practising."]— By  33  & 
34  Vict.  c.  97,  s.  59,  every  person  who  "  acts  or 
practises'*  in  any  court  as  a  solicitor  without 
having  in  foree  at  the  time  a  duly-stamped 
certificate  shall  forfeit  50/.,  and  shall  be  inca- 
pable of  maintaining  any  action  or  suit  for  the 
recovery  of  any  fee  on  account  of  any  act  or 
proceeding  done  or  taken  by  him  in  any  such 
capacity.  By  the  schedule  the  certificate,  li  such 
person  '* practises  or  cames  on  his  business*' 
within  ten  miles  from  the  General  Post  Office 
of  the  City  of  London,  is  of  a  certain  amount ; 
and  if  he  practises  or  carries  on  his  business 
beyond  the  above-mentioned  limits,  is  of  a  less 
amount  A  solicitor,  with  a  country  certificate, 
and  whose  offices  were  at  Birmingham,  came  up 
on  a  retainer  and  attended  the  taxation  of  a  bill 
of  costs  within  the  ten-mile  radius  : — Held,  that 
he  did  not,  by  this  one  transaction,  act  or  prac- 
tise in  London  within  the  meaning  of  the  statute. 
Horton,  In  re,  8  Q.  B.  D.  434  ;  51  L.  J.,  Q.  B. 
309  ;  45  L.  T.  451  ;  30  W.  R.  102  ;  46  J.  P.  293. 

Country  Solicitor— PractUing  in  Dublin.]— 
Where  an  application  was  made  on  behalf  of  a 
plaintiff  to  stay  the  taxation  of  the  defendant's 
costs,  in  an  action  tried  in  Dublin,  in  1863,  on 
the  ground  that  M.,  the  defendant's  attorney, 
had  taken  out  a  certificate  to  enable  him  to  prac- 
tise as  a  country  attorney,  for  1863,  for  which 
he  paid  6/.,  being  the  amount  required  to  be 
paid  by  a  country  practitioner  not  ordinarily 
carrying  on  his  business  in  the  city  of  Dublin 
for  more  than  forty  days  in  the  year,  and  where 
it  appeared  that  though  M.  lived  altogether  in 
the  country  in  the  year,  yet  that  his  entire  busi- 
ness was  carried  on  in  the  superior  courts,  and 
attended  to  by  a  town  agent  in  Dublin  : — Held, 
that  an  attorney  living  in  the  country,  whose 
ordinary  business  was  transacted  in  Dublin, 
should  pay  a  city  licence.  Keegan  v.  Motel ds, 
10  L.  T.  822. 

Bonewing.] — Where  an  attorney,  who  had 
ceased  to  practise  and  renew  his  certificate  for 
several  years,  gave  the  notices  provided  for  by 
the  rules,  whereby  he  would  have  been  at  liberty 
to  have  renewed  his  certificate  in  vacation,  and 
applied  to  the  court  to  be  permitted  to  renew 
his  certificate  at  once,  on  the  ground  (explained) 
that  it  was  of  great  importance  to  him  to  be  at 
once  60  permitted :  the  court  refused  the  appH- 
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cation,  as  the  permission  sought  would  entirely 
defeat  the  object  of  the  rule.  Barnes,  Ex ^artc, 
2  B.  C.  Rep.  156  ;  6  D.  &  L.  294. 

The  court  will,  in  urgent  cases,  dispense  with 
the  role,  provided  it  appears  that  there  has  been 
no  neglect  in  the  applicant  to  give  as  long  notices 
as  were  in  his  power,  and  that  the  notices  so 
given  afforded  a  reasonable  time  for  inquiry  into 
his  conduct  since  his  admission.  Wehh,  Ex 
parte,  4  D.  &  L.  641 ;  S,  -P.,  Weymouth,  Ex 
parte,  5  D.  &  L.  60  ;  2  B.  C.  Rep.  102. 

A  party  who  has  been  admitted  an  attorney 
and  solicitor,  and  taken  out  his  certificate  as 
such,  and  afterwards  ceased  to  take  out  his  cerli- 
cate  and  to  practise,  and  who  has  obtained  an 
order  of  the  Master  of  the  Rolls  for  the  renewal 
of  his  certificate  as  a  solicitor  in  Chancery, 
cannot  be  allowed,  on  the  mere  authority  of  the 
order  of  the  Master  of  the  Rolls,  to  renew  his 
certificate  in  the  Queen's  Bench  without  the 
usual  notices.    Seewood,  Ex  parte,  8  Jur.  404. 

The  court  will  make  an  order  authorizing  the 
registrar  to  issue  a  certificate  to  an  attorney, 
whose  London  agent  had  omitted  to  take  it  out 
for  4he  last  and  present  year  (the  money  and  in- 
structions having  been  forwarded  to  him  for  that 
purpose),  on  payment  of  the  arrears  of  duty, 
without  obliging  him  to  give  any  notices.  Chide, 
Ex  parte,  1  D.  &  L.  675  ;  7  Jur.  1016. 

Where  Applicant   lias  been  Guilty  of 


HUscondact.] — But  the  court  refused  to  allow  an 
attorney  to  take  out  his  certificate,  where  he  had 
been  found  guilty  on  an  indictment  for  a  con- 
spiracy, and  had  been  sentenced  to  and  had 
undergone  eighteen  months*  imprisonment, 
although  the  motion  was  unopposed,  and  the 
fact  appeared  only  on  his  own  affidavit,  and  he 
swore  he  was  not  guilty  of  the  offence,  and  it 
had  occurred  eighteen  years  back,  since  which 
time  he  had  been  engaged  as  law  clerk  in  the 
offices  of  several  attorneys.  Orey  or  Gray,  Ex 
partSi  5  D.  &  L.  275  ;  12  Jur.  119. 

An  attorney,  whilst  uncertificated,  had  placed 
his  name  upon  briefs  for  counsel  at  quarter  ses- 
sions, and  upon  his  shewing  that  he  had  on  those 
occasions  acted  gratuitously,  and  from  motives 
of  kindness,  was  allowed  to  renew  his  certificate 
upon  payment  of  three  years'  back  duty  and  a 
fine.     Ihylor,  In  re,  16  Jur.  728. 

Hon-Proditctioii  of,  under  28  ft  24  Vict. 


c.  127,  8.  21.]  —  A  solicitor  who,  by  a  slip, 
neglected  to  produce  his  certificate  to  the  regis- 
trar within  a  month,  as  required  by  23  &  24 
Vict.  c.  127,  8.  21,  was  relieved  from  the  conse- 
quences, and  it  was  ordered  that  the  certificate 
should  take  effect  from  the  time  of  stamping  the 
same.     Smith,  In  re,  33  Beav.  248. 

When  Examination  will  be  Beqnired.]— 


A  solicitor  who  did  not  take  out  a  certificate  for 
eleven  years  on  account  of  ill-health,  but  kept 
up  his  legal  studies  and  pursuits,  was  allowed  to 
renew  his  certificate  without  examination.  Elton, 
In  re,  37  L.  J.,  Ch.  482  ;  17  L.  T.  487  ;  16  W.  R. 
323. 

Where  an  attorney,  admitted  in  1823,  had 
ceased  in  1832  to  take  out  his  certificate  in  con- 
sequence of  his  becoming  a  farmer  and  grazier, 
the  court  would  not  allow  him  to  be  re-admitted 
in  1844  without  an  examination.  Bray,  Ex 
parte,  2  D.  vSc  L.  9 ;  13  L.  J.,  Q.  B.  240  ;  8  Jur. 
»75. 


An  attorney  had  been  admitted  thirty-nine 
yeai-s  ago,  but  had  not  practised,  and  had,  in  the 
mterm^iate  time,  and  till  the  period  of  the 
application,  acted  as  a  magistrate  and  commis- 
sioner. The  court  refused  to  re-admit  him,  but 
allowed  him  to  be  re-examined,  and  to  give  his 
notices  for  the  term  next  ensuing.  Robinson, 
Ex  parte,  2  D.  &  L.  9  ;  13  L.  J.,  Q.  B.  240 ;  8 
Jur.  621. 

A  solicitor,  who  had  ceased  to  take  out  his 
certificate  in  1853,  with  the  intx^ntion  of  being 
called  to  the  bar,  which  he  had  abandoned,  was 
allowed  to  renew  his  certificate  vnthout  under- 
going an  examination  in  1863.  Setoell,  In  rr^ 
32  Beav.  475. 

An  attorney  who  has  ceased  to  practise  for 
twelve  years  must  pass  his  examination  in  the 
regular  way  before  he  will  be  permitted  to  renew 
his  certificate.    Anvn,,  16  Jur.  222. 

Uncertificated  Solicitor— Position  of.]— The  6 
k  7  Vict.  c.  78,  s.  26,  only  disables  an  uncertificated 
attorney  from  suing  for  fees,  rewards  or  dis- 
bursements  for  any  business,  matter  or  thing- 
done  by  him  as  an  attorney  or  solicitor,  in  some 
suit  or  proceeding  in  one  of  the  courts  mentioned 
in  the  act,  and  not  for  business  done,  which  had 
no  reference  to  such  suit  or  proceedings.  Greene 
V.  Reece,  8  C.  B.  88  ;  S,  P.,  Richards  y,  Suffield^ 
2  Ex.  616  ;  6  D.  &:  L.  22  ;  17  L.  J.,  Ex.  362  ;  12 
Jur.  731. 

An  attorney  cannot  recover  for  business  done, 
unless  he  has  obtained  a  certificate,  which  was 
in  force  for  the  period  the  work  was  done.  Bruns^ 
wick  (^Duke},  Ex  parte.  Crawl,  In  re,  4  Ex.  492  ; 
19  L.  J.,  Ex.  112  ;  13  Jur.  1058. 

An  objection  that  an  attorney  was  not  duly  cer- 
tificated with  a  properly-stamped  certificate,  at 
the  time  when  certain  work  was  done  by  him  for 
his  client,  and  cannot  therefore  recover  his  costs 
in  respect  of  such  work  by  reason  of  6  &  7  Vict, 
c.  73,  s.  26,  comes  too  late  if  made  after  taxation 
of  costs  by  the  master,  and  made  to  the  court  in 
the  first  instance.  Ihtllalove  v.  Parker,  12  C.  B., 
N.  S.  246 ;  31  L.  J..  C.  P.  239  ;  8  Jur.,  N.  S.  1078  j 
6  L.  T.  353  ;  10  W.  R.  681. 

A  bill  of  costs  having  been  referred  to  taxation, 
items  were  objected  to  before  the  master,  on  the 
ground  that  the  attorney,  at  the  time  those  items 
were  incurred,  was  uncertificated ;  and  the  master 
disallowed  them  : — Held,  that  the  master  acted 
rightly  in  disallowiug  the  items.  Angell,  In  re^ 
6  D.  &  L.  144. 

If  an  uncertificated  attorney  acts  as  an  at- 
torney, his  acts  are  valid  as  regards  other  per- 
sons, though  he  cannot  maintain  an  action  for 
the  costs  of  business  done  while  he  is  without  a 
certificate.  Holdgate  v.  Slight,  2  L.,  M.  &  P. 
662  ;  21  L.  J.,  Q.  B.  74. 

Where  A.  and  B.  delivered  a  bill  in  their  joint 
names  for  business  done  as  attorneys,  and  the 
master  disallowed  a  part  of  the  bill,  on  the 
ground  that  B.  was  not  a  certificated  attorney 
during  a  portion  of  the  time  to  which  the  biU 
referred,  the  court,  on  affidavit  that  B.'s  name 
was  used  at  the  request  of  friends,  but  that  he 
was  really  not  a  partner  with  A. ,  allowed  A.  to 
deliver  a  fresh  bill  in  his  own  name  only  for  the 
items  so  disallowed.  Matchett  v.  Parkcs,  9  M. 
&  W.  767  ;  1  D.,  N.  S.  924. 

Application  to  strike  out  an  appearance 
entered  by  an  attorney  after  the  determination 
of  his  certificate  for  the  current  year,  and  before 
payment  of  the  duty  on  his  fresh  certificate,  but. 
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after  it  had  been  issued,  refused  with  costs. 
Sj?arlinff  v.  Brcrrtan,  2  L.  R.,  Eq.  64 ;  36  L.  J., 
Ch.  461  ;  12  Jur.,  N.  S.  330  ;  14  L.  T.  166. 

A  solicitor  who  has  been  daly  admitted  and  en- 
rolled, bat  who  has  neglected  to  take  ont  his  an- 
nual certificate  in  proper  time,  is  nevertheless 
competent,  while  uncertificated,  to  bind  a  client 
ignorant  of  the  want  of  the  certificate,  as  between 
such  client  and  third  persons.    lb. 

See  also  post,  XII. 


IV.    ARTICa:.ES  OF  PARTNERSHIP. 

When  Void— ITiider  Sale  of  Oi&eei  Act.]— S., 

an  attorney,  entered  into  articles  of  partnership 
with  the  defendant,  by  which,  after  reciting  thai 
S.  held  many  offices,  clerkships  and  itewardships 
of  manors,  it  was  agreed  that  the  defendant 
should  enter  into  partnership  with  S.  in  the  busi- 
ness of  an  attorney,  and  that  the  emoluments 
from  the  offices,  clerkships  and  stewardships 
held  by  S.  should  be  considered  partnership 
property,  and  be  distributable  accordingly  ;  and 
if  8.  should  die  during  the  partnership,  the  de- 
fendant should  be  interested  in  one  moiety  of  the 
partnership  business,  and  his  executors  should  be 
entitled  to  the  profits  of  the  remaining,  moiety. 
At  the  time  of  tne  agreement  S.  was  clerk  of  the 
peace  for  a  liberty,  clerk  to  the  magistrates, 
clerk  to  the  commissioners  of  land  and  assessed 
taxes,*  clerk  to  the  commissioners  of  sewers,  clerk 
to  the  deputy-lieutenants,  steward  of  certain 
manors  and  coroner  for  the  liberty  : — Held,  that 
the  articles  of  partnership  were  not  void,  as 
being  in  contravention  of  the  Sale  of  Offices 
Acts  (5  &  6  Edw.  6,  c.  16,  and  49  Geo.  3,  c.  126). 
Sterry  v.  Cli/ton,  9  C.  B.  110 ;  19  L.  J.,  C.  P. 
237  ;  14  Jur.  312. 


As  against   Pnblie  Poliey.] — An  agree- 


ment between  two  solicitors  in  partnership  that 
one  of  them  should  continue  to  carry  on  the 
business  under  their  joint  names,  and  should  be 
entitled  to  all  the  profits,  and  should  grant  to  the 
other  partner  an  annuity  of  300/.,  during  the^  life 
of  his  mother,  and  in  the  event  of  his  dying  in 
the  lifetime  of  his  mother,  should  pay  to  his 
widow  an  annuity  of  100/.  during  the  remainder 
of  his  mother's  life,  and  should  indemnify  him 
against  all  liability  in  respect  of  his  name  being 
used,  and  that  the  partnership  should  cease  on 
the  death  of  the  mother  of  the  retiring  partner  : 
— Held,  not  to  be  void  as  against  public  policy, 
but  to  be  a  valid  and  binding  agreement.  Anhin 
V.  Tfolt,  2  K.  &  J.  66  ;  25  L.  J.,  Ch.  36. 

Goodwill — Meaning  of.] — ^Articles  of  partner- 
ship between  London  solicitors  provided,  that 
either  partner  might  retire,  and  that  in  that  case 
the  continuing  partner  should  pay  the  retiring 
partner  for  his  share  and  goodwill  the  fair 
marketable  value,  and  the  retiring  partner  should 
not  practise  within  one  hundred  miles  of  the 
General  Post  Office,  but  should  use  his  best  en- 
deavours to  promote  the  interests  of  the  existing 
partners  : — Held,  that  the  goodwill  must  be  taken 
to  mean  only  the  interest  which  the  retiring 
partner  would  have  had  \i  he  had  remained  in 
the  partnership  till  the  expiration  of  it  by 
effluxion  of  time.  Atuttin  v.  Boys^  2  De  G.  &  J. 
626  ;  27  L.  J.,  Ch.  714  ;  4  Jur.,  N.  S.  719. 

Goodwill  in  general  means  the  chance  of  being 
able  to  keep  a  business  connected  with  the  place 


where  it  has  been  carried  on,  but  it  is  in  this  sense 
inapplicable  to  the  business  of  solicitors.    Ih, 

Between  Solicitor  and  l7nqnaUfled  Practi- 
tioner.]— An  agreement  by  a  solicitor  to  give  to 
an  unqualified  party  a  share  of  profits  arising 
from  business,  in  which  he  was  employed  through 
the  intervention  of  the  latter,  is  not  illegal ;  and 
even  if  illegal,  the  client  could  not  deduct  from 
the  solicitor's  bill  of  costs  the  amount  agreed  to 
be  paid  by  him  to  such  unqualified  person. 
Gordon  v.  Dalzell,  15  Beav.  351  ;  21  L.  J.,  Ch. 
206  ;  16  Jur.  186. 

Wliat  forms  Fart  of  Partnership.] — Primal 
facie,  the  emoluments  derived  from  offices  of  a 
clerkship  to  the  guardians  of  a  union  do  not 
fall  within  the  ordinary  description  of  profits  of 
an  attorney.    Collins  v.  Jaoksonj  31  Beav.  645. 

The  profits  of  the  offices  of  clerkship  to  poor- 
law  guardians,  of  superintendent  registrar  of 
births,  deaths  and  marriages,  treasurer  of  a 
turnpike  trust,  stewardship  of  a  manor,  trea- 
surership  of  a  charity  and  receivership  of  tithes^ 
at  a  fixed  salary,  form  part  of  a  partnership 
between  solicitors.    lb. 

Death  of  Partner — Election  as  to  Payment* 
on.] — ^A  deed  of  partnership  for  life  between  two 
solicitors  contained  a  covenant  that  on  the  death 
of  either  the  survivor  should,  during  the  joint 
lives  of  himself  and  the  widow  of  the  deceased 
partner,  pay  such  person  or  persons  as  the  de- 
ceased partner  should  appoint,  an  annuity  of 
2001,  per  annum,  or  one-fourth  of  the  annual 
profits  of  the  survivor,  as  the  survivor  should 
elect,  and  also  provided  for  the  admission,  on 
certain  conditions,  of  a  son  of  the  deceased 
partner  into  the  partnership  business.  One  of 
the  partners,  by  an  antenuptial  settlement, 
made  shortly  after  the  execution  of  the  partner- 
ship deed,  exercised  the  power  of  appomtment 
in  favour  of  his  wife,  and  several  years  after- 
wards died  greatly  indebted  to  the  firm.  The 
survivor  continued  to  practise  as  a  solicitor  for 
some  years,  and  realized  profits  by  his  business, 
if  estimated  without  regard  to  the  former  busi- 
ness, but  they  were  insufficient  to  make  good  the 
outstanding  liabilities  of  the  late  partnership, 
and  he  became  bankrupt  without  having  made 
any  payment  to  the  widow  of  the  deceased 
partner,  or  electing  between  the  two  modes  of 
payment  mentionol  in  the  articles : — Held,  that 
the  assignees  were  entitled  to  make  the  election. 
Harper,  Ex  parte,  1  De  G.  &  J.  180  ;  26  L.  J., 
Bk.  74  ;  3  Jur.,  N.  S.  724. 

Held,  secondly,  that  on  their  electing  not  to 
pay  the  annuity,  the  widow  had  no  provable 
demand,  the  bu-siness  carried  on  by  the  survivor 
being,  according  to  the  true  construction  of  the 
deed,  a  continuation  of  the  partnership,  and  the 
payments  made  on  account  of  the  partnership 
being  properly  set  ofE  against  the  profits  of  the 
sole  business.    lb. 


V.    PRIVILEGES. 

Practising  and  Acting  as  Advooatei.]— Where, 
at  a  trial  before  an  under-sheriflE,  an  attorney 
opened  the  case  as  an  advocate  for  the  plaintiff, 
cross-examined  the  defendant's  witnesses,  and 
addressed  the  jury  in  reply,  and  then  tendered 
I  himself  and  was  admitted  as  a  witness  to  dis- 
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prove  the  defendant's  case,  a  verdict  so  obtained 
for  the  plaintiff  was  set  aside.    Stones  v.  Byron^ 

4  D.  &  L.  393  ;  1  B.  C.  Rep.  248  ;  16  L.  J.,  Q.  B. 
^^2  ;  11  Jur.  44.  But  see  contra,  Cohhett  v.  Httd- 
Jioti,  1  El.  &  Bl.  11 ;  22  L.  J.,  Q.  B.  11  ;  17  Jur. 
488. 

A.,  being  charged  by  the  plaintiff  with  an  as- 
sault committed  in  turning  him  out  of  premises 
in  which  he  had  agreed  to  sell  wine  on  commis- 
sion under  an  agreement  with  J.,  an  attorney 
appeared  for  A.,  and  stated  that  J.  had  sufficient 
I'easons  for  determining  the  agreement,  and  that 
he  had  been  plundered  hj  the  plaintiff  to  a 
frightful  extent : — Held,  that  no  action  lay 
xigainst  the  attorney  for  the  words  so  uttered  by 
him  in  defence  of  his  client.     Mackay  v.  Ford^ 

5  H.  &  N.  792  ;  29  L.  J.,  Ex.  404. 

An  attorney  acting  as  an  advocate  has  the 
same  privilege  as  counsel.    lb. 

See  also  cases  under  Defamation. 


In  Court  of  Arohei.]— By  39  &  40  Vict. 


<j.  66  (which,  by  s.  1  may  be  cited  as  the  Legal 
Practitioners  Act,  1876),  s.  2,  it  shall  he  lav^vl 
/or  afty  certificated  solicitor  of  the  Supreme 
Court  to  appear  as  a  proctor  in  the  provincial 
eourts  of  Canterbury  and  Yorh. 

A  respondent  in  a  cause  of  appeal  in  the 
Arches  Court  could  not  before  this  statute  ap- 
pear by  a  solicitor  of  the  Supreme  Court  of 
Judicature  who  was  not  also  a  proctor  of  the 
Arches,  duly  qualified  and  admitted  according 
*o  the  practice  of  that  court.  Cri*p  v.  Martin^ 
1  P.  D.  302. 

Sale  of  Booki  and  Faperi  of  Solieitor  on 
Bankruptcy.] — The  sale  of  the  books  of  a  solici- 
tor who  had  been  adjudicated  a  bankrupt  is  not 
authorized  by  24  &  25  Vict.  c.  134,  s.  137,  and, 
therefore,  where  a  sale  by  auction  of  the  book 
debts  and  books  of  a  firm  of  solicitors  had  been 
directed  by  the  assignees : — Held,  to  be  im- 
proper, on  the  ground  that  the  affaira  of  the 
clients  of  the  bankrupts  might  be  made  public. 
Roberts^  Ex  parte^  Holden^  In  re,  33  L.  J.,  Bk. 
8  ;  10  Jur.,  N.  S.  28  ;  9  L.  T.  469 ;  12  \V.  R. 
183. 

As  to  Arrest — When  about  to  Loave  the 
Country.] — An  attorney  who  is  about  to  leave 
the  country  is  not  privileged  from  arrest. 
Thompson  v.  Moore,  1  D.,  N.  S,  283  ;  5  Jur.  1009  ; 
S.  P.,  Fliffht  v.  Cook,  1  D.  &  L.  174  ;  13  L.  J., 
Q.  B.  78. 

For  Contempt  of  Conrt.]— Disobedience 


by  a  solicitor  to  an  order  of  court  made  against 
him  as  an  officer  of  the  court  is  a  contempt  of 
a  criminal  nature,  and  an  attachment  granted  to 
enforce  compliance  with  the  order  of  court  is 
process  of  a  punitive  and  disciplinaiy  charac- 
ter ;  and  therefore  no  privilege  from  arrest 
exists  or  can  be  claimed  against  the  execution 
of  the  attachment.  Privilege  from  arrest  for 
contempt  of  court,  where  it  otherwise  exists, 
can  be  claimed  in  respect  of  attendance  as  an 
advocate  at  a  police  court  as  well  as  at  any 
other  court,  altnough  the  proceedings  at  the 
police  court  consist  merely  oi  a  preliminary  in- 
quiry on  a  charge  of  felony.  F.  w^as  a  solicitor, 
and  an  order  was  made  at  chambers  that  he 
should  deliver  up  certain  documents  and  should 
pay  the  sum  or  10^.  and  certain  costs.  This 
rder  was  made  against  F.  as  an  officer  of  the 


I  conrt.  F.  delivered  up  the  documents,  but  he 
did  not  pay  the  sum  of  10/.  or  the  costs.  Au 
order  for  the  attachment  of  F.  for  contempt  of 
court  was  thereupon  made* at  chambers.  F. 
then  paid  the  sum  of  10/.,  but  he  did  not  pay 
the  costs.  He  was  arrested  under  the  attach- 
ment, whilst  he  was  on  his  return  to  his  offices 
from  a  metropolitan  police  court,  where  he  had 
been  as  advocate  attending  to  defend  certain 
persons  at  a  preliminary  inquiry  on  a  chaige  of 
ti*eason-felony  : — Held,  that  he  was  not  entitled 
to  be  discharged  from  custody  on  the  ground  of 
privilege  from  arrest,  the  attachment  having 
been  granted  for  a  contempt  of  a  criminal 
nature.  Irestim,  In  re,  11  Q.  B.  D.  546 ;  52 
L.  J.,  Q.  B.  545  ;  49  L.  T.  290 ;  31  W.  R.  804— 
C.  A. 


Whilst   Professionally  Engaged.]— An 


attorney  of  the  Queen's  Bench  was  arrested 
whilst  he  was  attending  in  his  professional 
character  as  an  attorney  in  a  county  court.  On 
an  application  to  discharge  him,  on  tlie  ground 
that  he  was  privileged,  which  was  resisted  on 
the  ground  that  he  had  not  shewn  that  he  had 
signed  the  roll  of  the  county  court,  which  it  was 
contended  was  necessary  under  6  &  7  Vict.  c.  73, 
8.  27 : — Held,  that  he  had  naade  out  a  primii 
facie  case  of  privilege,  and  that  he  was  there- 
fore entitled  to  his  discharge,  as  no  answer  had 
been  given  to  it.  Clutter  buck  v.  Hulls,  4  D.  & 
L.  80  ;  1  B.  C.  Rep.  165  ;  14  L.  J.,  Q.  B.  310 ; 
10  Jur.  1082. 

An  attorney  is  privileged  from  arrest  while  in 
attendance  at  the  master  s  office  taxing  costs,  as 
well  as  i-eturiiing  therefrom.  Hope,  In  re,  9 
Jur.  856. 

An  attorney  of  the  Queen's  Bench,  who  was 
not  admitted  of  the  Common  Pleas,  while  in 
attendance  at  the  master's  office  of  the  latter 
court,  on  an  appointment  obtained  by  his  client, 
for  the  pui-pose  of  changing  him  as  his  attorney, 
was  arrested  returning  from  such  appointment : 
— Held,  that  he  was  privileged  from  arrest,  and 
that  the  fact  of  his  not  being  legally  entitled  to 
the  costs  was  a  question  for  the  master,  but 
could  not  operate  against  his  dischasge.    Ib» 

An  attorney  aiTcsted  while  in  attendance  on 
an  arbitration  in  his  professional  capacity,  and 
entitled  to  his  privilege,  does  not  waive  his 
right  to  be  discharged  by  delaying  to  apply  for 
such  discharge  for  twenty-three  days,  where  the 
situation  of  the  other  party  has  not  been 
changed.  Webb  v.  Taylor,  1  D.  &  L.  67G ;  « 
Jur.  39. 

A  solicitor,  while  on  his  way  to  attend  judge's 
chambers,  to  attend  a  summons,  is  privileged 
from  arrest.  Jewitt,  In  re,  33  Beav.  559;  33 
L.  J.,  Ch.  730  ;  10  Jur..  N.  H.  814  ;  10  L.  T.  256 ; 
12  W.  R.  945. 

An  attorney,  not  engaged  for  either  of  the 
parties  in  a  cause,  but  merely  attending  as 
the  professional  adviser  of  bail  put  in  in  the 
Mayor*s  Court  for  the  piurpose  of  dissolving  au 
attachment,  is  not  privileged  from  arrest,  while 
going  to  or  returning  from  the  r^stmr's  office 
for  that  purpose.  Jones  v.  Marshall,  2  C.  B.. 
N.  S.  615  ;  26  L.  J.,  C.  P.  229  ;  3  Jur.,  N.  S. 
916. 

An  attorney  is  not  i^rivileged  from  arrest  in 
going  to  attend  a  client  in  a  court  in  which  he 
has  not  been  admitted  to  practise.  Price  v. 
Chittcrbuck,  1  F.  &  F.  379. 

To  entitle  an  attorney  to  privilege  from  arrest 
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he  most  shew  that  he  is  actually  practising  at 
thq  time  ;  a  solitary  instance  of  employment  at 
an  election  will  not  suffice.  Anon.^  4  M.  &  P. 
810  ;  1  D.  P.  C.  208. 

Where  an  attorney  defendant  claims  a  privi- 
lege from  arrest  eundo,  it  most  clearly  appear 
that  he  left  home  for  the  purpose  of  attending 
the  court.  Strong  v.  Dickhuon,  6  D.  P.  C.  86  ; 
1  M.  &  W.  488  ;  2  Gale,  83. 

A  solicitor,  who  had  retired  from  practice, 
was  taken  on  an  attachment  for  non-payment  of 
costs  in  a  chancery  suit,  whilst  returning  from 
attending  an  appeal  in  the  House  of  Lords,  as 
agent  for  the  appellant : — Held,  that  he  was 
entitled  to  be  discharged,  and  that  the  order  for 
his  discharge  might  be  made  either  by  the  Court 
of  Chancery  or  by  the  House  of  Lords.  Att,- 
Gen,  V.  Skinners  Co,,  8  Sim.  377. 


Doei  not  Extend  to  Managing  Clerk.] — 


The  managing  clerk  of  an  attorney  is  not  pnyi- 
leged  from  arrest  while  going  to  attend  before  a 
judge  at  chambers,  on  business  of  his  master. 
Phillips  V.  Pound,  7  Ex.  881  ;  21  L.  J.,  Ex.  277  ; 
16  Jur.  646. 

As  to  Venne — ^When  Suing.]— The  privilege  of 
an  attorney,  suing  in  person,  to  lay  and  retain 
the  venue  in  Middlesex  is  not  affected  by  the 
Common  Law  Procedure  Act  of  1852,  or  Reg. 
Gen.,  H.  T.  1852,  r.  18 ;  and,  consequently,  the 
defendant  cannot,  under  any  circumstances, 
change  the  venue  in  such  an  action.  Grace  v. 
Wilmcr,  6  El.  k  Bl.  982  ;  26  L.  J.,  Q.  B.  1  ;  3 
Jur.,  N.  S.  64. 

An  attorney,  when  plaintiff,  may  lay  and 
retain  the  venue  in  Middlesex.  Pije  v.  Leigh, 
2  W.  Bl.  1065. 

But  he  has  no  privilege  of  laying  and  retaining 
the  venue  in  London.  Bradshuio  v.  Barton, 
7  D.  P.  C.  329  ;  1  \V.,  W.  &  H.  417  ;  2  Jur.  990. 

An  attorney  appearing  by  another  loses  his 
privilege.  Harrington  v.  Pagp,  2  D.  P.  C.  164  ; 
S,  P,,  Dowless  v.  Tiinms,  3  D.  P.  C.  707. 

In  order  to  retain  the  venue  in  Middlesex,  it  is 
not  necessary  that  he  should  state  in  the  declara- 
tion that  he  sues  as  an  attorney.  Cutis  v.  Sur- 
ridge,  4  D.  &  L.  373 ;  16  L.  J..  Q,  B.  2  ;  S.  P, 
Williams  v.  Powell,  10  Jur.  966. 

Where  an  attorney,  by  the  mistake  of  his 
agent,  laid  the  venue  in  the  country,  instead  of 
Middlesex,  the  court  refused  to  amend  by 
changing  it  to  Middlesex.  Lewis  v.  Shelley,  2 
Marsh.  426  ;  7  Taunt.  146. 


When  Sued.] — ^When  a  defendant,  he  has 


no  privilege  with  respect  to  the  venue  whatever. 
Ycardley  v.  Roe,  3  T.  R.  573  ;  S.  P.,  Pope  v. 
liedfearne,  4  Burr.  2027. 

As  to  Visiting  Clients  in  Prison.]— Attorneys 
are  entitled  to  be  admitted  to  the  interior  of  the 
K.  B.  prison  when  they  have  occasion  to  go  there 
for  the  benefit  of  clients  confined  in  the  prison, 
or  when  they  are  sent  for  by  such  clients.  Jones, 
In  re,  1  N.  &  M.  128  ;  S,  C,  nom.  MatauU,  Ex 
parte,  4  B.  &  Ad.  366. 


VI.     DUTY  AND  AUTHORITY  OF. 
1.  Retaineb. 

Written  or  Verbal.] — Though  not  absolutely 
necessary,  yet  in  common  practice,  an  attorney 


ought,  before  commencing  an  action,  to  take  a 
written  direction  from  his  client  for  so  doing. 
Owen  v.  Ord,  3  C.  &  P.  349  ;  S,  P,,  Lord  v. 
Kellett,  2  Mylne  &  K.  1. 

The  retainer  of  a  solicitor  need  not  be  in 
writing,  but  if  he  neglects  taking  the  precaution, 
and,  his  retainer  being  aftervs^ards  questioned, 
there  is  nothing  but  assertion  against  assertion, 
he  must  bear  the  costs  of  the  risk  he  thus  under- 
takes.    Wiggins  v.  Pippin,  2  Beav.  403. 

What  Amounts  to.] — If  an  attorney  is  em- 

Eloyed  by  a  person  to  act  for  him,  after  an  awai^ 
as  been  made  against  him,  and  he  is  also  de- 
sired to  do  what  is  needful,  he  is  thereby  war- 
ranted to  carry  the  whole  award,  so  far  as  it  re- 
spects his  client,  into  effect,  though  his  immediate 
business  was  to  do  but  part  of  it.  Dawson  v. 
Lawley,  4  Esp.  66.  And  see  Anderson  v.  Wat- 
son, 3  C.  &  P.  214. 

It  is  not  sufficient  for  a  lessee  to  have  in- 
structed his  own  solicitor,  and  that  solicitor  to 
have  handed  over  the  work  to  lessor's  solicitor. 
Ipstone  Park  Colliery  Company ,  In  re,  Brough's 
claim,  18  W.  R  285. 

An  attorney,  who  was  the  ordinary  attorney 
for  a  boiTower,  also  acted  in  the  matter  of  a  par- 
ticular loan  for  the  lender,  but  did  not  make  any 
charge  against  the  lender  for  his  services.  The 
security  he  took  was  not  sufficient : — Held,  that 
he  was  properly  charged  as  an  attorney  acting 
on  the  retainer  and  employment  of  tlie  lender, 
and  was  in  that  character  liable  to  an  action  for 
damages  for  the  loss  suffered  through  the  insuffi- 
ciency of  the  security.  D&naldson  v.  Ilaldane, 
7  C.  &  F.  762. 

Contract  by  Company  to  Employ.]— In  a  de- 
claration against  a  company  a  count  alleged, 
that,  in  consideration  that  the  plaintiff  had 
agreed  to  become  the  permanent  attorney  and 
solicitor  of  the  company,  and  to  act  as  such,  for 
reward,  the  company  promised  the  plaintiff  to 
retain  and  employ  him  as  such  permanent  at- 
torney ;  and  that,  in  pursuance  of  the  agreement, 
the  company  in  fact  retained  and  employed  him, 
and  the  plaintiff'  acted,  and  had  always  been 
ready  and  willing  to  act,  as  the  permanent 
attorney  of  the  company  ;  and  alleged,  for  breach, 
that  the  company  wi-ongfully,  and  without  any 
just  or  reasonable  cause  for  so  doing,  discharged 
him  from  being  or  acting  as  such  attorney : — 
Held,  that  the  count  was  not  supported  by  proof 
of  a  resolution  of  the  directors,  that  the  plaintiff 
be  appointed  permanent  solicitor  to  the  institu- 
tion ;  the  wonl  "  permanent "  denoting,  in  such 
I'esolution,  no  more  than  a  general  employment, 
as  contradistinguished  from  an  occasional  or 
special  employment.  Klderton  v.  Emnwns,  4 
0.  B.  479  ;  16  L.  J.,  P.  C.  209 ;  11  Jur.  612.  See 
n£xt  case, 

A  count  that  it  was  agreed  by  and  between  the 
plaintiff  and  a  company  that  from  a  certain  day 
the  plaintiff,  as  the  attorney  and  solicitor  of  the 
company,  should  receive  a  salary  of  100^.  per 
annum  in  lieu  of  rendering  an  annual  bill  of 
costs,  and  should  for  such  salary  advise  and  act 
for  the  company  on  all  occasions  in  all  mattere 
connected  with  the  company,  with  certain  ex- 
ceptions. That  the  said  agreement  being  so 
made,  in  consideration  that  the  plaintiff  had,  at 
the  request  of  the  company,  promised  the  com- 
pany to  perform  the  same  in  all  things  on  his 
part,   the  company  promised    to   perform  the 
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same  in  all  things  on  their  part,  and  to  retain 
and  employ  him  as  sach  attorney  and  solicitor 
on  the  terms  aforesaid,  and  alleged,  for  breach, 
that  the  company,  disregarding  the  promise 
and  agreement,  did  not  nor  would  continue 
to  retain  or  employ  the  plaintiff  as  such  attorney 
or  solicitor  on  the  terms  aforesaid,  but  wrong- 
fully, and  without  any  reasonable  cause,  dis- 
missed and  discharged  him  from  such  employ- 
ment and  retainer,  and  thence  hitherto  refused 
to  retain  or  employ  him  as  such  attorney 
or  solicitor: — Held,  that  the  count  was  good 
after  verdict,  for  that  it  sufficiently  alleged  an 
agreement  by  the  company,  creating  the  relation 
of  attorney  and  client,  and  a  promise  to  continue 
that  relation  for  at  least  a  year.  EmmenJt  t.  El- 
(lerton  ^in  error),  13  C.  B.  495  ;  4  H.L.  Cas.  624  ; 
18  Jur.  21. 

A  solicitor  had  a  retainer  to  act  generally  for  a 
comi)any,  and  also  a  special  retainer  to  conduct  a 
chancery  suit  on  behalf  of  the  company.  Being 
employal  by  another  client  to  go  to  America,  he 
collected  information  on  behalf  of  the  company 
in  furtherance  of  their  suit,  but  without  special 
instructions  from  the  company  to  do  so.  On  his 
return  to  England,  he  reported  to  the  company 
what  he  had  done,  and  they  made  use  of  the  in- 
formation he  had  obtained.  He  afterwards  took 
three  journeys  to  "Paris  to  conduct  negotiations 
for  a  compromise  of  the  same  suit  without  in- 
stractions  from  the  company,  but  with  the  know- 
ledge of  some  of  the  directors,  and  on  two  of 
them  he  was  accompanied  by  the  chairman  : — 
Held,  that,  under  the  special  circumstances  of 
the  case,  the  solicitor  was  entitled  to  chai^ge 
the  company  for  his  professional  services  in 
America,  and  also  for  his  professional  services 
and  expenses  on  his  journeys  to  Paris.  Sticll,  In 
re,  6  Ch.  D.  815  ;  36  L.  T.  634  ;  26  W.  R.  736— 
C.  A. 

By  an  act,  incorporating  a  railway  company, 
power  was  given  to  the  directors  to  appoint  and 
displace  any  of  the  officers  of  the  company  : — 
Held,  that  the  ap^intment  of  an  attorney  to  the 
company  under  this  power  need  not  be  under  seal. 
Beg.  V.  Cumberland  (Jv^tices)^  Q  Railw.  Cas.  332 ; 
5  D.  &  L.  431 ;  17  L.  J.,  Q.  B.  102  ;  12  Jur.  1025. 

Artloles    of   Aseooiation.!— Articles    of 


dissociation  contained  a  clause  in  which  it  was 
stated  that  the  plaintiff  should  be  solicitor  to  the 
company,  and  should  transact  all  the  legal  busi- 
ness of  the  company,  including  parliamentary 
business,  for  the  usual  and  accustomed  fees  and 
charges,  and  should  not  be  removed  from  his 
office,  unless  for  misconduct.  The  articles  were 
signed  by  seven  members  of  the  company,  and 
were  duly  registered,  and  the  company  incor- 
porated under  the  Companies  Act,  1862.  The 
plaintiff  acted  as  solicitor  to  the  company  for 
some  time,  but  ultimately  the  company  ceased  to 
employ  him  and  employed  other  solicitors.  The 
plaintiff  brought  an  action  against  the  company 
for  breach  of  contract  in  not  employing  him  as 
solicitor  to  transact  their  legal  business  on  the 
terms  of  the  articles : — Held,  that  the  articles  of 
association  were  a  matter  between  the  share- 
holders inter  se,  or  the  shareholders  and  the  direc- 
tors, and  did  not  create  any  contract  between  the 
plaintiff  and  the  company.  Eley  v.  Positive 
Government  Security  Life  Assurance  Company j 
1  Ex.  D.  88  ;  45  L.  J.,  Ex.  451  ;  34  L.  T.  190  ;  24 
W.  R.  338— C.  A.  Affirming  1  Ex.  D.  20  ;  45  L.  J., 
Kx.  58  ;  33  L.  T.  743  ;  24  W.  R.  252. 


By  Corporatloiii.] — The  retainer  or  appoint- 
ment of  an  attorney  by  a  corporation  must  be  by 
its  common  seal.  Arnold  v.  Poole  (^Mayor% 
5  Soott,  N.  R.  741  ;  2  D.,  N.  S.  574 ;  4  M.  &  O. 
860  ;  12  L.  J.,  C.  P.  97  ;  7  Jur.  653. 

Where  an  attorney,  who  was  town  detk  of  a 
municipal  corporation  duly  appointed  under  seal, 
acted  also  as  attorney  of  the  corporation  in 
various  suits  at  law  and  in  equity,  although  his 
proceedings  as  such  attorney  were  directed,  re- 
cognized and  acknowledged  by  the  resolation  ot 
the  town  council : — Held,  that  there  being  no 
appointment  under  seal,  he  could  not  recover  the 
amount  of  his  bills  of  costs  from  the  corporation 
of  the  business  which  he  had  transacted  on  be-' 
half  of  that  body.    lb. 

Business  was  done  for  a  corporation  by  an 
attorney,  whose  appointment  was  not  under  seal. 
After  several  bills  had  been  delivered  for  business 
done  by  him  as  such  attorney,  and  also  for  costs 
incurred  by  him  as  town  derk,  he  received  pay- 
ments on  account,  which,  in  the  absence  of  any 
specific  appropriation  by  the  corporation,  he  ap- 
propriated at  the  time  to  thediscnaigeof  certain 
bills,  upon  which,  for  the  reason  above  stated,  he 
could  have  maintained  no  action  : — Held,  that, 
inasmuch  as  his  claim  on  those  bills  was  a  just 
and  an  equitable  claim,  though,  from  the  abs^ce 
of  a  contract  under  seal,  they  could  not  be  made 
the  subject  of  an  action,  the  appropriation  so 
made  by  him  could  not  be  called  in  question.  Jb, 

The  retainer  of  an  attorney  by  a  corporal  ion  to 
conduct  the  opposition  to  a  bill  in  parliament  is 
an  act  which  must  be  done  by  it  under  its 
common  seal.  Sutter  or  Sutton  v.  Spectacle 
Makers  Company,  10  L.  T.  411  ;  12  W.  R.  742. 

A  resolution  by  a  corporation  to  retain  an  at- 
torney to  take  steps  in  opposition  to  a  rule  nisi 
obtained  against  the  corporation  to  assess  com- 
pensation for  the  dismissal  of  an  officer,  coupled 
with  an  order  that  the  return  should  be  filed,  is  a 
sufficient  authority  to  him  to  defend  the  return 
to  the  writ  of  mandamus.  Beg,  v.  JAch  field 
(Ibum  Counril),  10  Q.  B.  534 ;  16  L.  J.,  Q.  B. 
333  ;  11  Jur.  888. 

The  mayor  and  assessors  of  a  borough,  having 
refused  to  revise  the  list  of  burgesses  of  certain 
parishes  within  the  borough,  on  the  gronnd  that 
they  had  not  been  published  within  the  time  pre- 
scribed by  the  5  &  6  Will.  4,  c.  76,  s.  16,  and 
having  rejected  certain  notices  of  claim  and  ob- 
jections, on  the  ground  that  they  had  not  been 
personally  delivered  to  Che  town  clerk,  the  parties 
thus  disfranchised  obtained  writs  of  mandamus 
to  compel  the  succeeding  mayor  and  assessors  to 
hold  another  court  to  revise  the  lists.  The  cor- 
poration, under  their  seal,  retained  an  attorney 
to  defend  them  against  these  proceedings,  bat 
the  defences  substantially  failed  : — Held,  that 
he  was  entitled  to  maintain  an  action  against 
the  corporation  for  his  costs  incurred  under  the 
retainer ;  and  that,  inasmuch  as  there  was 
nothing  to  shew  that  the  defence  was  unjustifi- 
able or  improper,  the  expenses  were  chaigtp^ble 
on  the  borough  fund.  Lewis  v.  Mockeiter 
(Mayor),  9  C.  B.,  N.  S.  401  ;  30  L.  J.,C.  P.169; 
7  Jur.,  N,  8.  680  ;  3  L.  T.  300 ;  9  W.  R.  100. 

By  Kext  Friend.] — Where  a  person  lends  his 
name  as  the  next  friend  of  an  infant  plaintiff, 
and,  for  the  purpose  of  complying  with  the  rules 
of  the  Court  of  Chancery,  signs  a  retainer  to  an 
attorney  to  conduct  the  stSb,  although  he  does 
not  further  interfere  in  the  matter,  and  the  at- 
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tomey  receives  his  instnictions  from  third 
parties,  the  next  friend  is  liable  on  his  retainer 
for  the  costs,  unless  he  displaces  this  prim&  facie 
liability  by  clear  proof  that  the  attorney  acted 
on  the  credit  of  other  persons.  Hawkes  v.  Cot- 
trell,  3  H.  &  N.  243  ;  27  L.  J.,  Ex,  369. 


Sight  of  Infiuit  against  Solicitor.] — 


Where  an  in&mt,  suing  by  prochcin  ami,  has 
obtained  judgment  for  damages  and  costs,  which 
have  been  paid  to  the  attorney  appointed  by  the 
prochein  ami  to  conduct  the  suit  for  him,  he  may 
maintain  an  action  against  such  attorney  to  re- 
cover the  amount  as  money  received  for  his  use. 
Collins  V.  Brook,  5  H.  &  N.  700  ;  29  L.  J.,  Ex. 
255  ;  8,  C,  nom.  Brook  v.  Collhis,  6  Jur.,  N.  S. 
990— Ex.  Ch. 

By  InfSuit.] — ^An  infant,  who  has  no  property 
of  her  own  to  settle,  may  contract  with  a  solicitor 
for  the  preparation  of  a  marriage  settlement  by 
her  intended  husband,  under  which  proper  pro- 
vision is  made  for  her  benefit,  as  such  may  be 
considered  a  necessary  suitable  to  her  estate  and 
condition.  IIelj^8  v.  Clayton,  17  C.  B.,  N.  S.  650  ; 
34  L.  J.,  C.  P.  1  ;  10  Jur.,  N.  S.  1148 ;  11  L.  T. 
476  ;  13  W.  R.  161. 

By  Harried  Women.] — A  solicitor,  before  in- 
stituting proceedings  for  a  client,  especially  on 
behalf  of  a  wife  against  her  husband,  is  bound 
to  ascertain  how  the  facts  stand,  and  whether 
there  is  a  reasonable  expectation  that  the  pro- 
ceedings will  be  successful.  Baylis  v.  WatkijiSf 
2  De  G.,  J.  &  S.  91  ;  33  L.  J.,  Ch.  300 ;  10  Jur., 
N.  S.  114  ;  9  L.  T.  741  ;  12  W.  R.  324. 

An  attorney  had  been  employed  by  a  wife 
(while  she  was  for  just  cause  living  apart  from 
her  husband)  to  resist  a  habeas  corpus  which  the 
husband  had  procured  to  be  issued  to  recover 
from  her  the  possession  of  their  child,  aged  over 
seven  years,  and  now  sought  to  recover  from  the 
husband  the  costs  of  the  proceedings,  averring 
specially  that  the  wife  was  living  separately 
from  her  husband,  on  account  of  his  cruelty; 
that  the  work  was  done  upon  the  retainer  of  the 
wife,  and  at  her  request,  and  that  it  was  neces- 
sary for  the  purpose  of  maintaining  her  rights  : 
— Held,  that,  upon  the  facts  alleged,  the  attorney 
was  not  entitled  to  recover.  Macredy  v.  Taylor, 
7  Jr.  R.,  C.  L.  256— Ex.  Ch.  Reversing  S.  C,  6 
Ir.  R.,  C.  L.  336  ;  20  W.  R.  262. 

A  wife  is  entitled  to  pledge  her  hasband's 
credit  for  all  the  costs  as  between  solicitor  and 
client  reasonably  incurred  by  her  in  respect  to 
the  institution  and  prosecution  of  a  divorce  suit 
against  her  husband.  Ottaway  v.  Ilamlltm,  3 
C.  P.  D.  393  ;  47  L.  J.,  C.  P.  725  ;  38  L.  T.  925  ; 
26  W.  R.  783— C.  A.  Affirming  47  L.  J.,  C.  P. 
424. 

A  solicitor  employed  by  a  wife  to  prosecute  a 
divorce  suit  against  her  husband,  which  termi- 
nated in  a  decree  absolute  for  a  dissolution  of  the 
marriage,  had  his  costs  in  the  suit  taxed,  as  be- 
tween party  and  party,  in  the  Divorce  Court. 
He  then  sued  the  husband  for  costs  incurred 
before  but  in  reference  to  the  institution  of  the 
suit ;  extra  costs  in  the  suit  as  between  solicitor 
and  client,  disallowed  on  the  taxation  as  between 
party  and  party ;  and  the  extra  costs,  as  be- 
tween solicitor  and  client,  of  rectifying  the 
wife's  marriage  settlement  after  decree  nisi, 
these  costs  having  been' allowed  on  taxation  as 
between  party  and  party  : — Held,  that  the  wife 


could  pledge  her  husband's  credit  for,  and  the 
solicitor  was  entitled  to  recover,  such  of  the 
costs  included  in  all  the  three .  classes  as  had 
been  reasonably  incurred.    Tb, 


By  Barreyors  of  Highway!.] — The  retainer  of 
a  surveyor  of  highways,  if  given  in  an  ordinary 
manner,  makes  him  responsible  for  all  attorney's 
business  done  under  it,  although  done  after  the 
expiration  of  his  term  of  office.  Clmmp  v.  Stokes, 
6  H.  6:  N.  683  ;  30  L.  J.,  Ex.  242  ;  7  Jur.,  N.  S. 
607. 

Continuoof  or  Interrupted.] — ^The  retainer  and 
employment  of  a  solicitor  in  such  a  matter  as  a 
bankruptcy,  an  administration,  or  a  winding-up, 
do  not  constitute  an'  entire  contract  so  as  to 
deprive  the  solicitor  of  his  right  to  payment, 
except  for  costs  out  of  pocket,  till  the  whole 
matter  is  completed,  and  successive  bills  of 
costs  in  such  a  matter  are  not  necessarily  to  be 
treated  as  one  bill  brought  down  to  the  date  of 
the  latest  delivery,  HaU  aiul  Barloer,  In  re, 
9  Ch.  D.  538  ;  47  L.  J.,  Ch.  621  ;  26  W.  R. 
501. 

Therefore,  where  solicitors  had  been  retained 
to  act  for  a  trustee  in  bankruptcy,  and  also  to 
protect  the  interests  of  a  creditor,  who  subse- 
quently by  arrangement  with  the  other  creditors 
took  over  the  bankrupt's  estate,  and  they  deli- 
vered a  bill  of  costs  up  to  a  certain  date,  with  an 
i  intimation  that  there  were  then  and  would  still 
I  be  some  further  items,  and  delivered  a  second 
I  bill  of  costs  incurred  after  the  date  to  which  the 
:  first  bill  came  down  ;  on  an  application  by  the 
creditors  to  tax  both  bills,  more  than  twelve 
months  after  the  delivery  of  the  first: — Held, 
'  that  they  must  be  treated  as  separate  bills,  and 
that  the  second  bill  only  could  be  taxed.    lb. 

Joint  or  Several.] — Two  executors  in  a  suit 
gave  a  joint  retainer  to  a  firm  of  solicitors.  In 
the  coui*se  of  the  proceedings  it  was  certified  by 
the  chief  clerk  that  one  executor,  who  had  since 
died  insolvent,  was  indebted  to  the  testator's 
est.ite  ; — Held,  that  the  surviving  executor  was 
entitled  to  be  paid  out  of  the  estate  all  the  costs 
for  which  he  was  liable,  and  that  the  costs  in- 
curred for  the  deceased  executor  in  taking  the 
account  of  his  debt  must  be  set  off  against  the 
sum  found  due  from  him.  Watson  v.  Bow,  18 
L.  R.,  Eq.  680 ;  43  L.  J..  Ch.  064  ;  22  W.  R. 
793. 

Three  petitioners  retained  the  same  solicitor  in 
an  application  to  wind  up  a  company.  The  order 
was  made,  and  subsequently  two  of  the  peti- 
tioners severed,  and  obtained  an  order  of  course 
at  the  Rolls  to  change  their  solicitor  : — Held, 
t)iat  the  two  had  no  right  to  act  separately,  and 
the  oKler  to  change  solicitors  must  be  discharged, 
i  Xorwieh  a  fid  Norfolk  Prandnit  Permanent 
Building  Society,  In  re,  22  W.  R.  854. 

To  determine  the  liability  for  costs  of  co-plain- 
tiffs in  a  suit  the  court  will  look  into  the  trans- 
action to  see  whether  the  contract,  though  joint 
in  fonn,  was  intended  by  the  parties  to  be  ]oint 
and  several ;  and  such  intention  may  be  presumed 
from  the  circumstances.  Furlong  v,  Scanlan,  9 
Ir.  R.,  Eq.  202. 

Therefore  where  C.  was  employed  to  conduct  a 
partition  suit  on  the  joint  retainer  of  M.  &  S., 
co-plaintiffs  with  equal  rights  as  tenants  in 
common,  there  being  no  special  contract,  and  it 
appeared  that  the  benefit  of  .the  partition  would 
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enure  to  each  of  them  severally  :— Held,  that  the 
liability  for  costs  was  several  as  well  as  joint, 
and  that  C.  might  prove  against  M/s  assets  for 
the  amount.    13, 

Separate  retainers  were  given  to  an  attorney 
by  the  defendant  and  two  other  persons,  as  de- 
fendants in  a  chancery  suit,  to  conduct  their  de- 
fence ;  but  a  joint  appearance  was  entered,  and 
a  joint  answer  put  in ;  one  set  of  counsel  only 
was  employed,  to  whom  one  set  of  briefs  was 
delivered,  and  joint  affidavits  were  made,  and 
joint  consultations  obtained,  the  defence  through- 
out being  conducted  as  a  joint  defence.  In  an 
action  by  the  attorney  to  recover  the  whole  costs 
of  the  chancery  suit  from  the  defendant,  the 
only  defence  set  up  at  the  trial  was  a  special 
agreement  by  the  attorney  that  the  defendant 
should  not  be  liable  for  any  of  the  costs  of  the 
suit,  which  agreement,  however,  the  jury  nega- 
tived. Thereupon,  at  the  suggestion  of  the  judge 
that  it  was  unnecessary  to  go  into  evidence  of 
the  reasonableness  of  the  charges,  inasmuch  as 
the  bill  would  be  taxed  in  the  usual  way,  a  ver- 
dict was  entered  for  the  plaintiff  for  the  amount 
of  his  bill,  subject  to  taxation.  Upon  the  bill, 
which  consisted  entirely  of  chancery  charges, 
coming  before  the  common-law  master,  he  re- 
ferred it,  under  6  &  7  Vict.  c.  73,  s.  42,  to  a 
chancery  taxing-master,  who  accordingly  taxed 
the  whole  bill  at  a  certain  sum  ;  but  appoitioned 
and  allotted  one-third  part  only  of  such  sum  as 
against  the  defendant  for  his  proportionate  share 
of  the  whole.  That  apportionment  the  common- 
law  master,  on  the  bill  coming  back  to  him  for 
his  allocatur,  repudiated,  and  taxed  the  whole 
bill  at  the  total  sum  taxed  by  the  chancery 
master,  and  for  that  amount  judgment  was 
signed  by  the  plaintiff :— Held,  on  a  rule  to 
review  the  common-law  master's  taxation,  that 
the  view  taken  by  him  was  right,  and  the  plain- 
tiff was  entitled  to  recover  the  whole  of  his  costs 
from  the  defendant ;  for,  though  the  retainers 
were  separate,  there  was  evidence,  if  the  case 
had  gone  to  the  jury  on  that  point,  that  they 
had  merged  into  one  joint  liability  ;  and  not 
having  raised  the  question  of  separate  liability 
at  the  trial,  it  was  not  open  to  the  defendant, 
nor  competent  to  the  chancery  master,  to  raise 
it  on  taxation.  Burridgc  v.  Bellew^  32  L.  T.  807. 

There  is  no  difference  in  the  law,  as  adminis- 
tered in  a  court  of  equity  and  as  administered  in 
a  court  of  common  law,  with  regard  to  the  ques- 
tion of  the  joint  or  separate  liability  of  several 
defendants.  The  rule  is  the  same  in  both  courts. 
If  there  are  separate  contracts  with  the  attorney, 
each  defendant  is  liable  for  his  own  share  only 
of  the  costs,  and  if  the  contract  is  joint,  then 
each  is  liable  for  the  whole.    Ih, 

In  a  suit  by  a  shareholder  against  the  direc- 
tors, secretary  and  the  company  to  restrain  an 
action  for  calls,  to  be  relieved  of  his  shares  on 
the  ground  of  misrepresentation  in  the  pro- 
spectus, and  to  be  indemnified  by  the  directors, 
the  defendants,  having  all  appeared  by  A.,  the 
same  solicitor,  put  in  a  joint  and  several  answer, 
signed  by  one  counsel,  and  joined  in  their  de- 
fence, signed  three  separate  retainers  to  A.,  all 
in  the  following  terms  :  "  You  having  up  to 
the  present  time  conducted  the  defence  of  this 
suit  on  behalf  of  all  the  defendants,  and,  in  pur- 
suance of  their  instructions  in  that  behalf,  we 
the  undersigned  do  hereby  confirm  such  instruc- 
tions, and  request  you  to  continue  such  defence, 
and  to  take  such  steps  as  you  may  consider  neces- 


sary in  the  matter : " — Held  (affirming  the  taxing- 
master's  decision),  that  the  retainers  were  sepa- 
rate and  not  joint,  and  that  the  assets  of  the 
company  (in  liquidation)  were  liable  for  one- 
ninth  only  of  the  costs.  Allen,  In  re,  Davies  x, 
Chatwood,  11  Ch.  D.  244  ;  48  L.  J.,  Ch.  358  ;  40 
L.  T,  358  ;  27  W.  R.  485. 

Where  an  attorney  is  retained  jointly  by  several 
parties  to  defend  a  suit  against  each,  the  de- 
livery of  a  bill  of  costs  to  one  is  sufficient  to 
entitle  him  to  maintain  a  joint  action  against  all 
for  his  costs.  Oxenham  v.  Lemon,  2  D.  &  R. 
461  ;  S.  jP.,  Flnchett  v.  ITciw,  2  Camp.  276  ; 
Crowder  v.  SJiee,  1  Camp.  437. 

Where  two  solicitors,  who  are  not  in  partner- 
ship, are  employed  in  the  same  matter  for  a  client, 
as  in  the  defence  of  an  action,  the  primft  facie 
inference  of  law  is,  that  they  are  partners  as  to 
that  particular  matter,  and  entitled  to  an  equal 
share  of  the  joint  profits,  irrespective  of  the 
quantity  of  work  performed  by  each.  Rohinson 
V.  Afuh'i'gon,  20  Beav.  98.  Affirmed,  7  De  G., 
Mac.  &  G.  239. 

Where  a  judge's  order  is  made  by  consent  to 
consolidate  actions  against  several  defendants 
who  have  severallj'  employed  the  same  attorney, 
upon  their  undertaking  to  be  bound  by  the  event 
of  the  trial  of  one,  the  order  to  consolidate 
operates  as  a  joint  retainer  by  the  defendants  of 
the  attorney,  and  they  are  jointly  liable  to  him 
for  the  costs  of  the  action  which  is  tried.  Ander- 
son  V.  Uirpitoti,  7  D.  &  L.  25  ;  13  Q.  B.  308  ;  19 
L.  J.,  Q.  B.  42  ;  14  Jur.  14. 

By  Mortgagee,  who  is  Member  of  the  Finn 
retained.] — ^A.  mortgaged  to  B.,and  the  securities 
were  prepared  by  a  firm  of  solicitors  in  which  B. 
was  a  partner ;  the  firm  acted  for  the  mortgagor : 
— Held,  that  B.'s  security  did  not  extend  to  the 
bill  of  costs  of  the  firm.  Gregg  v.  Slater,  22 
Beav.  314  ;  25  L.  J.,  Ch.  440  ;  2  Jur.,  N.  S.  246. 

Bound  by  Terms  of. J — In  an  action  by  A.  and 
B.,  who  were  attorneys,  against  surveyors  of  high- 
ways of  a  parish,  for  business  done  in  procuring 
an  order  of  magistrates  to  divert  highways  in  the 
parish,  and,  on  an  appeal  against  that  order,  it 
appearing  that  A.  and  B.,  in  their  bill,  charged 
for  drawing  a  resolution  of  a  parish  meeting 
held  before  the  order  was  applied  for,  which 
resolution  stated  that  the  order  was  to  be  applied 
for  at  the  instance  and  at  the  expense  of  a  rail- 
way company : — Held,  that  A.  and  B.  must  be 
considered  to  have  undertaken  the  business  on 
those  terms,  unless  there  was  an  express  employ- 
ment of  them  by  the  surveyor,  and  on  their 
credit,  of  which  there  ought  to  be  direct  proof. 
Spurrier  v.  Allen ,  2  Car.  &  K.  210. 

The  town  council  of  a  borough  resolved : — 
"  That  100  guineas  be  fixed  as  the  salary  of  the 
town  clerk  for  his  attendance  on  the  business 
of  the  council  and  committees,  and  that  he  be 
paid  the  usual  charges  and  expenses  in  defend- 
mg  or  bringing  actions."  Certain  bills  of  the 
town  clerk  for  business  done  for  the  corporation 
having  been  taxed  : — Held,  on  motion  to  review 
the  taxation,  that  the  master  was  right  in  dis- 
allowing charges  made  for  matters  which,  as 
town  clerk,  it  was  his  duty  to  perform  ;  also, 
that  the  salary  of  100  guineas  was  to  be  con- 
sidered as  remunerating  him  for  all  business 
he  might  do  for  the  corporation,  except  defend- 
ing and  bringing  actions.  Thomas  v.  Stcantf^ 
(^Mayor^,  2  D.,  N.  S.  470  ;  12  L.  J.,  Ex.  73. 
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Betennined  by  Final  Judgment.] — The  autho- 1 
rity  of  an  attorney  is  determined  on  final  judg- 
ment being  signed.    Macheath  v.  Cook^  1  M.  & 
P.  513 ;  8.  C,  nom.  JMacbeath  v.  EllU,  4  Bing. 
578. 


Death  of  Olient.] — The  retainer  of  an 


attorney  is  determined  by  the  death  of  his  client. 
Wliitehead  v.  Lord,  7  Ex.  691  ;  21  L.  J.,  Ex.  239. 

liability  of  Client — Generally.]— A  defendant 
was  held  to  be  bound  by  the  act  of  an  attorney 
who  had  been  retained  by  his  father,  when  it 
appeared  that  he  knew,  and  had  not  disapproved, 
of  the  retainer.  Cameron  v.  Baker,  1  C.  &  P. 
268. 

Where  the  plaintiff  was  employed  as  a  soli- 
citor to  carry  on  proceedings  in  chancery,  after 
which  the  defendant  married  one  of  the  parties 
to  the  suit,  and  eventually  received  a  propor- 
tionate part  of  the  property  in  dispute,  in  right 
of  his  wife,  under  an  order  of  that  court : — 
Held,  that  he  was  liable  to  pay  the  plaintiff 
his  proportion  of  the  bill  of  costs,  after  tax- 
ation, although  there  had  been  no  retainer  of 
the  plaintiff  by  the  defendant,  and  although  the 
bill  had  not  been  delivered  to  the  latter,  but 
to  a  co-defendant,  who  had  suffered  judgment 
by  default.     Oray  v.  Wainman,  7  Moore,  467. 

If  an  attorney  has  reasonable  and  probable 
grounds  for  comrfcncing  an  action,  and  desists 
from  prosecuting  it  because  he  afterwards  dis- 
covers that  the  cause  cannot  be  successfully 
proceeded  with,  he  is  entitled  to  recover  his  costa 
from  his  client.  Lawrence  v.  Potts,  6  C.  &  P. 
42H. 

The  employment  of  a  solicitor  to  do  a  mere 
ministerial  act,  such  as  procuring  the  execution 
of  a  deed,  does  not  so  constitute  him  an  agent 
as  to  affect  his  client  with  constructive  notice  of 
matters  within  the  knowledge  of  the  solicitor. 
WyUie  V.  Pollen,  32  L.  J.,  Ch.  782  ;  11  W.  R. 
1081. 

A  retainer  implies  a  promise  to  pay  all  costs 
rightly  and  properly  incurred  upon  the  retainer. 
Bolden  v.  Nicholay,  3  Jur.,  N.  8.  884. 

Mortgages.] — B.  and  C.  drew  two  bills 

upon  one  another  in  order  to  make  an  ad- 
vance of  400Z.  to  D.  It  was  agreed  that 
mortgages  should  be  prepared,  and  that  the 
ndvnnce  was  to  be  made  in  the  proportions 
following :  lOOZ.  by  B.  and  300/.  by  C.  An  agree- 
ment was  accordingly  prepared  by  E.,  the  soli- 
citor for  all  the  parties,  but  it  did  not  contain 
anv  limitation  of  liability  by  B.  C.  having 
fniled.  B.  being  a  creditor  got  both  the  bills  in- 
dorsed to  himself,  and  afterwards  sued  B.  for  the 
whole  amount : — Held,  that  E.  must  be  taken  to 
have  had  notice  of  the  agreement  and  of  the 
amo'ints  to  be  paid  by  B.  and  C,  and  that  the 
securities  were  to  be  applicable  to  the  payment 
of  the  two  bills.  Oevimill  v.  Macaluter,  9  Jur., 
N.  S.  2S5  ;  7  L.  T.  841  ;  11  W.  R.  486— H.  L. 

A  piopfised  mortgagee's  solicitor  has  no  claim 
for  his  charge  against  the  proposed  mortgagor, 
where  the  negotiation  for  the  mortgage  goes  off 
thro'ijjh  the  default  of  the  latter  ;  he  must  look 
to  the  person  who  retains  him,  leaving  him  to 
his  r^ra-dy  ngainst  the  party  who  occasioned  the 
fruitless  expenses.  Wilkinson  v.  Grant,  18  C.  B. 
319  ;  25  L.  J.,  C.  P.  233. 

On  Mortgage  Deed  Forged  by  Solieitor.]^ 


An  attorney  was  requested  by  a  client  to  raise 
100/.  on  mortgage  of  real  property,  his  client 
handing  him  over  the  title  deeds  ;  the  attorney 
applied  for  420Z.  upon  the  property,  giving  up 
his  client's  deeds,  and  in  two  days  ^erwards 
received  the  420^.,  and  handed  over  a  mort- 
gage deed  purporting  to  be  executed  by  his 
client,  but  which  was  in  fact  forged  by  the  attor- 
ney; the  attorney  told  his  client  there  was 
difficulty  in  getting  the  100/.,  but  let  him  have 
in  small  sums  at  various  times  98/.,  and  at 
another  time  100/.,  for  which  100/.  he  took  his 
client's  note.  The  mortgage  deed  was  discovered 
to  be  forged  : — Held,  in  an  action  bj'  the  mort- 
gagee against  the  supposed  mortgagor,  that  the 
mortgagee  was  not  entitled  to  recover  any  part 
of  the  money  from  the  client,  the  supposed  mort- 
gagor. Painter  v.  Abel,  33  L.  J.,  Ex.  60  ;  8 
L.T.  287;  11  W.  R.  651. 


For  Preparation  of  Leaae.] — If  the  at- 


torney of  a  lessor,  who  is  not  attorney  for  the 
lessee,  prepares  the  lease,  the  lessor  is  the  person 
liable  to  pay  the  attorney  for  it,  and  the  lessor 
can  recover  over  against  the  lessee  ;  and  this  is 
so  whether  the  lessee  takes  up  the  Ica^c  or  refuses 
to  do  so.  Baker  v.  Mery treat ker.  2  0.  k  K. 
737. 

A.  applied  to  his  attorney,  who  was  not  attor- 
ney of  B.,  to  prepare  an  assignment  of  a  leai^e  to 
B.  The  attorney  recommended  an  underlease,  to 
which  A.  objected,  as  being  more  expensive.  The 
attorney  said,  "  You  won't  have  to  pay  it,  for  the 
lessee  always  pays  for  the  lease."  A.  gave  in- 
structions for  an  underlease,  and  his  attorney 
prepared  it ;  but  B.  would  not  take  it  up  or  pay 
for  it : — Held,  that  A.  was  liable  to  his  attorney 
for  the  expenses  of  preparing  the  underlease. 
lb. 


Agreed   npon,   bnt  not  Executed.] — A 


lessor  and  lessee,  in  the  presence  of  the  lessor's 
attorney,  signed  an  agreement  that  a  lease  should 
be  prepared  by  the  lessor's  attorney,  and  paid  for 
by  the  lessee.  The  lease  was  prepared  accord- 
ingly, but  the  lessor,  who  had  only  a  life  estate, 
dying,  the  lease  was  never  executed  : — Held,  that 
the  lessor's  attorney  was  entitled  to  recover  of 
the  lessee  the  charge  for  drawing  the  lease. 
Webb  V.  Rkodes,Z  Bing.  N.  C.  732  ;  4  Scott,  497  ; 
3  Hodges,  138. 

The  solicitor  of  a  lessor  who  has  prepared  a 
draft  lease  cannot  recover  for  his  services  from 
the  intended  lessee,  unless  there  is  a  privity  of 
contract  betwee;i  them.  Jpstone  Park  CoWery 
Company,  In  re,  BrougWs  elaim,  18  W.  R.  285. 


Preparation  of  Karriage  Settlement.  ]- 


On  the  occasion  of  settling  personal  property 
upon  a  marriage,  it  is  the  professional  usage  for 
the  lady's  solicitor  to  draw  the  settlement,  and 
for  the  husband  to  pay  for  it,  although  the  only 
property  settled  is  the  husband's ;  and  where 
notning  has  taken  place  to  exclude  such  usage, 
the  husband  is  legally  liable,  in  the  event  of  the 
marriage,  to  pay  the  lady's  solicitor  his  costs  of 
the  settlement  if  the  retainer  was  by  the  lady, 
or  else  to  indemnify  whoever  on  her  part  has 
properly  incurred  expense  by  retaining  a  solicitor 
to  prepare  such  settlement.  Helps  v.  Clayton, 
17  C.B.,  K.  8.  553 ;  34  L.  J.,  C.  V.  1  ;  10  *J«r., 
N.  S.  1148  ;  11  L.  T.  476  ;  13  W.  R.  161. 

For  TreipaM.  J — The  con  luct  of  a  canse, 
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by  an  attorney,  in  the  name  of  A.,  does  not  make 
A.  liable  in  trespass  for  acts  done  under  a  fi.  fa. 
in  such  cause,  without  some  evidence  of  a  retainer. 
Crook  V.  Wright y  R.  &  M.  278. 

Action  for  false  imprisonment.  Pleas :  not 
fj^ilty,  and  justification  under  a  ca.  sa.  Beplica- 
tion  to  the  justification :  that  the  ca.  sa.  was 
irregularly  obtained,  and  set  aside  for  irregularity. 
It  was  proved  that,  judgment  having  been  en- 
tered up  against  the  plaintiff,  on  a  warrant  of 
attorney,  for  60/.  given  to  the  defendant  to  secure 
payment  of  a  debt  by  instalments,  of  which  less 
than  the  sum  of  20/.  was  due,  the  defendant's 
attorney  caused  the  plaintiff  to  be  arrested  under 
a  ca.  sa.,  indorsed  to  levy  20/.  10^.  The  defen- 
dant, having  been  informed  that  the  plaintiff 
had  been  arrested  by  a  person  who  had  joined  in 
the  warrant  of  attorney,  wrote  a  letter  in  answer, 
not  denying  that  such  arrest  had  taken  place  by 
her  authority.  The  writ  was  afterwards  set 
aside  by  order  of  a  judge : — Held,  first,  that 
the  replication  was  proved  ;  secondly,  that  the 
defendant  was  liable  in  trespass  for  the  act  of 
her  attorney  in  improperly  causing  the  plaintiff 
to  be  arrested  ;  and  thirdly,  that  there  was  evi- 
dence to  go  to  the  jury  that  the  defendant  had 
authorized  the  arrest.  CoUett  v.  Fatter^  2  H.  & 
N.  356  ;  26  L.  J.,  Ex.  412. 


For  Retaining  Fee  at  Parliamentary  Elec- 


tioB.] — An  attorney  who  is  retained  as  the  agent 
of  a  candidate  to  represent  a  place  in  parlia- 
ment, is  not  entitled  to  recover  anything  for  a 
retaining  fee,  unless  there  has  been  an  express 
agreement  that  such  fee  should  be  paid  to  him. 
Parker  v.  RoMiisoUt  7  C.  &  P.  241. 

When  Solicitor  hae  not  Communicated  to 


him  an  Ofl^r  of  Settlement.] — If  an  attorney, 
who  is  conducting  a  cause,  does  not  communicate 
to  his  client  an  offer  of  compromise  made  by  the 
other  party,  but  goes  on  with  the  action  to  put 
cash  in  his  own  pocket,  he  cannot  after  that 
charge  his  client  with  the  costs  incurred ;  but,  as 
it  is  the  duty  of  an  attorney  to  communicate  such 
an  offer  to  his  client,  it  must  be  presumed  that 
he  did  so,  till  the  contrary  is  shewn.  Still  v. 
Thomas,  8  C.  &  P.  762. 

Liability  of  TruBteei  on  Bankniptey  of  Client.] 

— If  A.,  having  employed  an  attorney  to  defend 
an  action,  assign  his  property  to  trustees  for  the 
benefit  of  his  creditors,  and  the  trustees  direct 
the  attorney  to  go  on  with  the  defence,  they  are 
liable  to  pay  the  attorney  for  what  he  does  after 
they  directed  him  to  go  on,  but  are  not  liable  for 
the  bygone  business,  unless  there  is  an  agree- 
ment in  writing  to  make  them  so.  Beoke  v. 
Penny  7  C.  &  P.  397. 

A  deed  of  assignment  for  the  benefit  of  credi- 
tors assigned  the  estate  and  effects  of  the  debtor 
to  trustees,  upon  trust  to  sell  the  same,  and  out 
of  the  produce,  in  the  first  place,  to  pay  and 
satisfy  themselves  all  costs  and  expenses  which 
they  should  be  put  to  in  having  the  deed  pre- 
pared, and  in  and  about  executing  the  trusts  : — 
Held,  that  a  trustee,  who  had  signed  the  deed  and 
sold  the  property  under  it,  was  liable  for  the 
costs  of  preparing  the  deed,  in  an  action  by  the 
attorney,  though  not  instructed  by  him,  and 
though  his  consent  to  act  had  not  been  obtained 
before  the  preparation  of  the  deed.  Campion  v. 
Kifi(fj  6  Jur.  35. 


Wlio  gave  detainer— How  Aecertained.] — A., 

on  the  marriage  of  his  daughter  with  B.,  executed 
a  deed  of  appointment  (under  a  power  contained 
in  his  own  marriage-settlement)  in  &ivour  of  his 
daughter,  appointing  to  his  daughter  4,0007.  This 
B.  settled  on  his  marriage.  The  marriage-settle- 
ment of  B.,  and  the  deed  of  appointment,  were 
both  prepared  by  C,  who  was  originally  the 
solicitor  of  A.  There  was  no  evidence  to  shew 
whether  A.  had  agreed  to  give  his  daughter 
4,000/.  or  to  execute  an  appointment  of  that 
sum  : — Held,  that  whether  A.  or  his  daughter 
was  to  pay  C.  the  expenses  of  this  deed  of  ap- 
pointment, was  not  a  question  of  usage,  but  a 
question  of  contract ;  and  that  it  was  for  the  juiy 
to  determine  upon  whose  credit  the  business  was 
done.  Uayward  v.  IHotty  8  C.  &  P.  59.  See  Grit- 
fell  V.  Robinsony  3  Bing.  N.  C.  10  ;  3  Scott,  329 ; 
2  Hodges,  138. 

Upon  an  application  by  a  client  a  judge's  order 
was  made,  rcxEerring  a  bill  of  costs  to  be  taxed 
without  prejudice  to  the  client's  disputing  the 
retainer,  and  restraining  the  attorneys  from  com- 
mencing or  prosecuting  any  action  touching  their 
demand  pending  such  reference.  There  was  no 
undertaking  on  the  part  of  the  client  nor  any 
order  upon  him  to  pay  what  should  be  found  due. 
At  the  request  of  both  parties,  the  master  enter- 
tained and  decided  the  question  of  retainer,  and 
he  gave  his  allocatur  for  the  balance  due,  and  for 
the  costs  of  the  taxation  : — Held,  that  the  deci- 
sion of  the  master  upon  the  question  of  retainer 
was  conclusive,  and  that  the  attorneys  were  en- 
titled to  have  judgment  entered  up  for  them  for 
the  amount.  Lawless,  In  tv,  6  C,  B.  123 ;  18 
L.  J.,  C.  P.  793.  See  Callow  v.  Jenkinson,  2  L., 
M.  &  P.  403  ;  5  Bx.  666. 

Eridenoe  as  to,] — A  retainer  to  commence  a 
suit,  which  suit  is  afterwards  abated  by  a  plea  of 
non-joinder,  is  sufiicient  evidence  of  a  retainer 
to  commence  another  action  against  the  parties 
named  in  the  plea  in  abatement.  Criwk  v. 
Wrighty  R  &  M.  278. 

A  letter  written  by  a  deceased  solicitor,  pro- 
posing to  act  as  the  solicitor  of  a  particular 
individual,  is  not  receivable  in  evidence,  as 
having  been  written  by  the  authority  of  that 
individual,  on  proof  merely  that  there  was  such 
a  solicitor  in  practice  at  the  time,  that  the 
letter  was  in  his  handwriting,  and  that  it  came 
from  the  custody  of  the  person  to  whom  it  pur- 
ported to  be  addressed ;  and,  in  order  to  render 
the  letter  receivable,  it  must  be  proved  aliunde 
that  the  writer  had  been  duly  auuiorized  by  the 
individual  for  whom  he  professed  to  act  as 
solicitor.  Bright  v.  LegertoUy  2  De  G.,  F.  k.  J. 
606  ;  30  L.  J.,  Ch,  338  ;  7  Jur.,  N.  S.  569. 

Parol  evidence  is  admissible,  not  to  varvor  add 
to  a  written  agreement,  but  to  shew  the  instruc- 
tions and  directions  given  to  the  solicitor  to 
prepare  it  Genimill  v.  Maealister,  9  Jur.,  N.  S. 
285 ;  7  L.  T.  841  ;  11  W.  R.  486— H.  L. 

• 

Under  Joint  Betainer.] — In  an  action  on 


an  attorney's  bill,  against  two,  it  is  not  sufiScient 
to  prove  a  joint  employment,  and  a  joint  promise 
to  pay,  after  the  delivery  of  the  bill ;  but  it 
must  be  shewn  that  the  business  was  done  for 
the  joint  benefit.  Helling s  v.  Gregory y  10  Moore, 


337  ;  1  C.  &  P.  627. 


Declaration  Setting  up — Sufficiency  of.] — ^A  de- 
claration stated  that  the  plaintiff  was  the  attor- 
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ney  of  a  railway  company ;  that  it  was  intended  to  I 
apply  for  an  act  for  its  incorporation  ;  and  that,  I 
in  consideration  that  the  managing  committee 
of  the  railway  would  by  the  permission  and  at 
the  instance  of  the  plaintiff,  retain  the  defen- 
-dant  as  attorney  aboat  performing  certain  busi- 
ness for  the  company,  in  preparing  books  of 
reference,  serving  notices  on  the  landowners, 
and  doing  the  conveyancing  business  consequent 
upon  the  act  of  parliament  being  obtained,  if  i 
such  act  should  be  so  obtained,  he,  the  defen- 
dant, promised  to  allow  the  plaintiff  one-third 
part  of  the  profits  of  the  business.  And  that 
the  managing  committee  did,  with  the  permis- 
sion and  at  the  instance  of  the  plaintiff,  retain 
the  defendant  as  attorney  in  and  about  per- 
forming certain  work  and  business  for  the  com- 
pany, in  preparing  books  of  reference,  serving 
notices  on  landowners,  and  was  ready  and  wiU- 
ing  to  retain  the  defendant  in  and  about  the 
•conveyancing  business  consequent  upon  the  in- 
tended act  being  obtained.  Breach,  non-pay- 
ment of  the  third  part  of  the  profits : — Held, 
that  the  declaration  was  bad,  the  meaning  of  the 
contract  being,  that  the  work  to  be  done,  and 
not  the  retainer,  was  to  be  contingent  upon  the 
passing  of  the  act  of  parliament.  Scwell  v. 
Allen,  17  L.  J.,  Ex.246. 

2.  Oenebal  Conduct  and  Management 

OF  Business. 

Begistering  Addrasi.] — Service  of  a  rule  call- 
ing on  an  attorney  for  payment  of  money  pur- 
suant to  his  undertaking,  on  a  clerk  not  in  his 
employ,  although  at  the  place  registered  at  the 
master's  office  as  the  place  for  serving  the  at- 
torney with  rules  and  other  proceedings,  is  not 
sufficient.  Bragg  v.  Uat chard,  28  L.  J.,  Ex. 
35. 

Duty— To  give  Personal  Attention.] — ^Where 
by  a  deed  between  mortgagees,  mortgagors,  and 
an  attorney,  the  attorney  was  to  be  receiver  of 
the  rents,  tithes,  and  other  profits  of  an  estate  in 
the  country,  and  he  carriea  on  business  in  Lon- 
don : — The  court  held,  that  he  was  not  obliged 
to  leave  his  business  in  town,  but  might  employ 
an  agent  in  the  country  to  collect  for  the  estate 
in  question  :  and  they  construed  the  deed  so  as 
to  allow  the  attorney  to  charge  for  the  agent's 
expenses,  before  paying  over  the  net  proceeds  of 
the  estate  to  the  various  owners.  Oilhert  v. 
Dgnely,  3  Scott,  N.  R.  364  ;  3  M.  &  G.  12 ;  5  Jur. 
«43. 

Where  a  jury  retire  to  consider  of  their  verdict, 
the  attorneys  of  the  parties  ought  to  remain  in 
court  to  hear  it  delivered.  Dauntley  v.  Hyde,  6 
Jur.  133. 


To  inform  Client  of  Ezpenfoa  of  Proooed- 


ings.] — ^An  attorney  is  not  entitled  to  charge  his 
client  with  fees  paid  to  counsel  retained  by  the 
desire  of  his  client  on  the  trial  of  a  cause  before 
the  under-sheriff,  unless  he  expressly  informed 
him  that  such  fees  would  not  be  allowed  on  the 
taxation  of  costs  against  the  opposite  party.  Fox 
v.  Cooper,  2  Q.  B.  937  ;  6  Jur.  128. 

To  oondnot  Salt  to  a  Termination.  1 — ^The 


106 ;  12  L.  J.,  Ex.  266  ;  8.  P.,  Harris  v.  Osboru, 
2  C.  &  M.  629  ;  4  Tyr.  445. 

As  a  general  rule,  an  attorney  or  solicitor  re- 
tained to  conduct  a  suit  is  under  the  obligation 
to  carry  it  on  to  its  termination,  and  he  cannot 
sue  for  his  bill  of  costs  until  that  period  has 
arrived.  He  may,  however,  give  a  reasonable 
notice  to  his  client  to  supply  him  with  adequate 
funds  ;  and  in  case  of  refusal,  he  may  sue  him 
for  his  costs.  Whitehead  v.  Lord,  7  Ex.  691  ; 
21  L.  J.,  Ex.  239  ;  S.  P.,  Van  Sandau  v.  Browiw, 
9  Bing.  402  ;  2  M.  &  Scott,  543  ;  1  D.  P.  C.  715 ; 
Hohy  V.  Bnilt,  3  B.  &  Ad.  350. 

An  attorney  who  has  undertaken  a  cause  is  not 
bound  to  proceed  without  adequate  advances 
from  time  to  time  by  his  client,  for  expenses  out 
of  pocket ;  and,  therefore,  the  court  will  not 
compel  an  attorney,  even  after  notice  of  trial,  to 
carry  the  cause  into  court,  unless  the  client  sup- 
plies him  with  sufficient  funds  to  pay  the  expenses 
out  of  pocket  thereby  incurred.  Wandttoorth  v. 
Marshall,  2  C.  &  J.  665. 

An  attorney  who  is  retained  for  the  conduct 
of  a  chancery  suit,  and  accepts  such  retainer, 
thereby  enters  into  a  specific  contract  to  carry 
on  the  proceedings,  and  he  cannot,  without  due 
notice,  and  before  the  suit  is  terminated,  rescind 
the  contract,  and  sue  on  a  quantum  meruit.  Cop- 
pinger  v.  Synnott,  3  Jr.  C.  L.  R.  563. 

If  a  client  repudiates  his  retainer  of  an  at- 
torney to  conduct  a  suit,  the  latter  is  entitled 
to  bring  an  action  for  his  costs,  without  waiting 
for  the  final  completion  of  the  suit.  Hawkes  v. 
CottrcU,  3  H.  &  N.  243  ;  27  L.  J.,  Ex.  369, 


To  follow  Direotions  of  Cliont.]— An  at- 


torney retained  to  defend  an  action  is  not  bound, 
in  following  the  instructions  of  his  client,  to  do 
what  is  merely  meant  for  delay.  Johnson  v.  Al- 
ston, 1  Camp.  176. 

An  attorney  was  held  liable  to  pay  the  costs 
of  sham  pleas,  though  instructed  by  his  client  sfj 
to  plead.     Vincent  v.  Oroome,  1  Chit.  182. 

The  court  will  not  require  an  attorney  to  dis- 
close the  authority  by  which  he  pleads  a  sham 
plea.  McrHngton  v.  Bechett,  3  D.  &  R.  231 ;  2 
B.  &  C.  481. 


To  Examine  into  Client's  Caie.]— If  an 


attorney  undertakes  to  conduct  a  cause  for  the 
costs  out  of  pocket,  it  being  represented  to  him 
by  his  client  that  such  client  took  a  certain  in- 
terest under  a  deed,  the  attorney  cannot  charge 
more  than  the  costs  out  of  pocket,  though  it 
should  turn  out  that  the  cause  was  lost  because 
his  client  did  not  take  the  interest  under  the 
deed  which  he  stated  that  he  took,  it  being  the 
duty  of  the  attorney  to  see  the  deed  before  so 
bringing  the  action.  TJtwaites  v.  Macherson,  3 
C.  &  P.  341 ;  M.  &  M.  199. 


-To  Take  Care  of  Client's  Papers  and  Letters.] 


contract  of  an  attorney  retained  to  conduct  an 
action  is  continuing,  and,  as  a  general  rule,  can 
be  determined  by  him  only  on  reasonable  notice. 
?richolls  V.  Wihon,  2  D.,  N.  S.  1031 ;  11  M.  &  W. 


— It  is  the  duty  of  an  attorney,  when  duly  called 
upon  by  his  client  to  deliver  him  the  papers  of 
which  he  has  the  charge,  to  deliver  them*  in  a 
reasonable  condition.  The  question  whether  the 
condition  in  which  they  are  delivered  is  reason- 
able is  for  the  jury.  London  and  North-  Western 
Railway  Company  v.  Sfiarp,  10  Ex.  451  ;  24  L.  J.. 
Ex.44;  18  Jur.  564. 

When  a  solicitor  discharges  himself  from  a  suit 
he  must  deliver  to  the  new  attorney  all  papers,  or 
an  undertaking  to  return  them  at  the  end  of  the 
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suit.  Huntley  Y.AiiglO' California  Gold  Mining 
Company,  1  F.  &  F.  211. 

An  attorney  who  has  received  his  client's  deed 
to  keep  for  him  and  has  lost  it  for  want  of  pro- 
per care,  cannot  set  up  such  loss  as  an  answer  to 
an  action  of  detinue.  Reeve  v.  Pahner,  5  C.  B., 
N.  S.  91 ;  28  L.  J.,  C.  P.  168  ;  6  Jur.,  N.  S.  916 ; 
7  W.  R.  325— Ex.  Ch. 

An  attorney,  with  whom  deeds  are  deposited, 
places  them,  without  his  client's  knowledge,  in 
the  hands  of  a  party  from  whom  he  has  borrowed 
money  for  his  client.  The  attorney  afterwards  is 
unable  to  inform  his  client  where  the  deeds  are  : 
— he  is  chargeable  with  having  mislaid  such 
deeds.     Wilmoth  v.  Elkiwgton,  1  N.  &  M.  749. 

On  payment  of  a  solicitor's  bill,  the  client  is 
entitled  to  the  possession  of  lettera  written  to  the 
solicitor  by  third  parties,  but  not  to  copies  of 
letters  written  by  the  solicitor  to  third  parties, 
unless  they  are  paid  for  by  the  client,  fhomp- 
son,  In  re,  20  Beav.  546 ;  24  L.  J.,  Ch.  599 ;  1 
Jur.,  N.  S.  718. 

Semble,  that  a  solicitor  is  entitled  to  retain 
the  original  letters  written  to  him  by  his  client. 
10. 

Where  a  solicitor  of  a  company  writes  a  Ictt^jr 
apparently  on  behalf  of  the  company,  he  has  no 
such  property  in  it  as  to  entitle  him  to  prevent 
its  publication,  although  he  swears  that  it  was 
written  in  his  private  capacity.  Howard  v. 
Gntin,  32  Beav.  462. 

Authority  to  Enter  Appearanco— FreBumption 
of.] — ^A  solicitor  must  be  taken,  in  the  absence 
of  proof  to  the  contrary,  to  have  authoritj'  from 
his  client,  though  an  infant,  to  enter  an  appear- 
ance for  him  ;  and,  where  the  appearance  has 
been  entered,  the  court  will  act  upon  it  without 
service  ;  and,  therefore,  after  appearance  entered 
for  an  infant,  a  guardian  ad  litem  may  be  ap- 
pointed for  him,  although  he  has  not  been  served 
with  the  bill.  Lloyd  v.  Rossmore,  9  Ir.  R..  Eq. 
488. 

Putting  in  Fraudulent  Defence  on  Behalf  of 
Client*] — Where  a  solicitor  has  put  in  a  fraudu- 
lent defence  for  his  client  without  the  knowledge 
of  the  client,  the  client  is  not  bound  by  the  act 
of  the  solicitor.  Williams  v.  Preston,  20  Ch.  D. 
672  ;  51  L.  J.,  Ch.  927  ;  47  L.  T.  265  ;  30  W.  R. 
555 — C,  A. 

Acting  for  Opponent.] — Where  an  attorney 
has  been  employed  in  a  cause,  and  is  afterwards 
discharged  by  his  client,  not  on  the  ground  of 
misconduct,  the  court  will  not  restrain  him  fi-om 
acting  for  the  opposite  party,  unless  it  clearly 
and  distinctly  appears  that  he  has  obtained  in- 
formation in  his  former  character  which  it  would 
be  prejudicial  to  the  cause  of  his  former  client 
to  communicate.  Johnson  v.  Mar  not  t,  2  C.  & 
M.  183  ;  2  D.  P.  C.  343  ;  4  Tyr.  78. 

The  court  refused  to  restrain  a  defendant's  at- 
tonieys  from  acting  for  him  in  the  cause,  on  the 
alleged  ground  that  they  had,  in  the  character  of 
solicilors  for  the  defendant  and  others  interested 
(jointly  with  the  plaintiff)  in  a  chancery  suit, 
in  attendance  upon  a  master,  obtained  a  know- 
ledge of  the  plaintiff's  case,  and  of  the  evidence 
upon  which  it  was  to  be  supported  ;  the  defen- 
dant's attorneys  deposing,  that  they  in  that  suit 
acted  also  for  the  defendants,  and  had  not  there- 
by obtained  any  further  knowledge  of  the  plain- 
tiff's case  than  would  be  disclosed  by  a  particular 


of  demand.     Grissell  v.  Peto,  2  M.  &  Scott,  2  ; 
9  Bing.  1. 

Authority  of  Solicitor  to  CompromiBe  Client's 
Case— Client  Acquiescing.] — Where  a  cause  is 
compromised  by  the  counsel  and  attorneys  in 
court,  in  the  presence  of  the  client,  and  after 
conference  had  with  him,  with  a  view  to  an  ar- 
rangement, and  the  client  docs  not  dissent,  and 
the  terms  of  the  compromise  have  been  embodied 
in  an  order  of  nisi  prius,  subsequently  made  a 
rule  of  court,  the  arrangement  will  not  be  dis- 
turbed upon  a  suggestion  by  the  client,  that 
though  present  when  it  was  made,  he  did  not 
understand  what  was  going  on.  Chambers  v. 
Mason,  5  C.  B.,  N.  S.  69  ;  28  L.  J.,  C.  P.  10 ;  5 
Jur.,  N.  S.  148. 

If  an  attorney  has  express  authority  from  his 
client  to  compromise  a  case  only  on  condition  of 
securing  for  him  a  certain  sum,  that  (coupled 
with  the  fact  that  he  afterwartls  compromised 
the  suit  on  payment  of  a  larger  sum,  and  pro- 
fessed to  have  compromised  it  in  pursuance  of 
that  authority)  may  be  evidence  of  an  agree- 
ment upon  his  part  to  accept  the  surplus  of  the 
money  paid  over  the  amount  of  the  net  sum  his. 
client  expected  to  receive  in  satisfaction  of  hi» 
costs,  not  only  as  between  party  and  party,  but 
between  attorney  and  client.  Chv-rchyard  v. 
Watkins,  27  L.  J.,  Ex.  13. 


Without  Express  Fermission  of  Client.] — 


Where  the  respective  attorneys  of  a  plaintiff  and 
defendant  signed  an  agreement  to  withdraw  a 
record  on  ceitain  terms,  and  that  the  defendant's 
costs  should  be  taxed  by  certain  persons  as  be- 
tween attorney  and  client : — Held,  that  the 
defendant  was  not  bound  by  such  an  arrange- 
ment on  the  part  of  his  attorney.  Ireson  v. 
Coring  ton,  2  D.  &  R.  307  ;  1  B.  &  C.  160.  And 
see  Burrell  v.  Joties,  3  B.  &  A.  47. 

An  attorney  retained  to  defend  an  action  is 
not  guilty  of  actionable  negligence  if  he  enters 
into  a  compromise  without  the  consent  of  his 
client,  provided  he  acts  bon&  fide  and  with 
reasonable  care  and  skill,  and  the  compromise  is 
for  the  benefit  of  the  client,  and  is  not  made  in 
defiance  of  his  express  prohibition.  Chotrn  v. 
Parrott,  14  C.  B.,  N.  S.  74 ;  32  L.  J.,  C.  P. 
197 ;  9  Jur.,  N.  S.  1290  ;  8  L.  T.  391  ;  11  W.  R. 
698. 

A  solicitor  or  counsel  has  full  authority  to 
either  compromise  or  abandon  the  claims  of  his 
client,  provided  it  is  in  a  matter  within  the 
scope  of  the  suit.  Wood,  In  re,  Wenham,  Ear 
parte,  21  W.  R.  104. 

Secus,  in  a  collateral  matter.    Ih. 

An  attorney  has  general  authority  to  com- 
promise an  action  on  behalf  of  his  client,  pro- 
vided he  acts  bon<^  fide  and  reasonably,  and  not 
in  defiance  of  the  direct  and  positive  instructions 
of  his  client.  PnstwicJt  v.  Poley,  18  C.  B.,  N.  S. 
806  ;  34  L.  J.,  C.  P.  189  ;  11  Jur.,  N.  S.  583  ;  12 
L.  T.  390  ;  13  W.  R.  753. 

In  an  action  to  recover  the  value  of  goods  sold 
and  delivered,  the  plaintiff's  attorney  agreed  to 
a  compromise,  on  the  terms  that  the  defendant 
would  return  the  goods,  and  pay  the  costs : — 
Held,  that  the  plaintiff  was  bound  by  the  act  of 
his  attorney.    lb, 

A.  having  suffered  personal  injuries  through 
the  negligence  of  the  servants  of  H.  k  Co.,  ap- 
plied to  an  attorney,  and  the  attorney's  clerk 
agreed  with  H.  k  Co.  to  accept  a  certain  sum 
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*^  in  fall  satisfaction  of  all  demands  for  the  in- 
juries" sustained  by  A.,  and  gave  a  written 
undertaking  to  that  effect.  A.  haying  repudi- 
ated the  transaction  and  brought  an  action : — 
Held,  that  the  agreement  entered  Into  by  the 
attorney's  clerk,  as  it  took  place  before  the  issu- 
ing of  any  writ,  was  not  binding  upon  A.  Jhiffy 
V.  Hanson,  16  L.  T.  332. 


Againit  the  Clienri  wiih.]— A  plaintiff, 


having  recovered  judgment  in  an  action  for 
breach  of  promise  of  marriage,  instructed  her 
attorney  not  to  accept  any  compromise,  but  at 
the  same  time  permitted  hun  to  continue  to  act 
as  her  attorney  for  obtaining  the  fruits  of  the 
judgment.  The  attorney,  however,  did  accept  a 
compromise  offered  by  the  opposite  party,  who 
had  no  notice  of  any  limitation  having  been  put 
on  the  attorney's  authority: — Held,  that,  al- 
though the  compromise  was  entered  into  without 
the  plaintiff^s  authority,  it  was  nevertheless 
binding  upon  her,  and  might  be  relied  upon  by 
the  defendant  in  that  suit  if  the  plaintiff  should 
attempt  to  enforce  judgment ;  and  that,  there- 
fore, the  attorney  was  liable  to  an  action  for 
negligence  for  compromising  against  the  plain- 
tiff's instructions.  Butler  v.  KnigM^  2  L.  R., 
Ex.  109 ;  36  L.  J.,  Ex.  86  ;  16  L.  T.  621  ;  15 
W.  R.  407. 

A  compromise  entered  into  by  a  solicitor  under 
his  implied  authority  is  not  affected  by  his 
client's  subsequent  repudiation,  nor  by  the 
client's  previous  express  prohibition,  unless  the 
opposite  party  had  notice  of  it.  Berry  v.  Mullen, 
5  Jr.  R.,  Eq.  368. 

A  client  is  bound  by  a  compromise  entered 
into  by  his  attorney,  though  in  violation  of  ex- 
press directions  not  to  compromise,  if  the  other 
party  has  acted  bonft  fide,  and  without  notice  of 
such  prohibition.  Brady  v.  Curran,  2  Ir.  R., 
C.  L.  314  ;  16  W.  R.  514. 

An  attorney  retained  to  conduct  a  cause,  and 
having  express  directions  from  the  client  not  to 
enter  into  a  compromise,  has  no  power,  under 
such  retainer,  to  enter  into  any  compromise, 
even  though  reasonable  and  bonft  fide,  and  for 
the  benefit  of  the  client ;  and,  if  he  does  so,  is 
liable  to  an  action  for  damages,  though  the 
damage  actually  sustained  is  nominal.  Fray 
V.  Voulet,  1  El.  &  El.  839  ;  28  L.  J.,  Q.  B.  232  ; 
5  Jur.,  N.  S.  1253  j  33  L.  T.,  0.  S.  133  ;  7  W.  R. 
446. 

It  is  no  defence  to  such  action  that  the  com- 
promise was  entered  into  by  the  advice  of 
counsel  employed  by  the  attorney,  under  his  re- 
tainer, for  the  conduct  of  the  cause.    Ih, 


Avonft  in  Canada.]— An  avone  in  Canada 


has  authority  to  bind  his  client  by  any  proceed- 
ine  in  the  cause,  bnt  not  by  any  transaction 
dehors  the  cause,  such  as  an  agreement  to  settle. 
King  v.  Pinsoucault,  6  L.  R.,  P.  C.  246 ;  44  L.  J., 
P.  C.  242  ;  32  L.  T.  174  ;  23  W.  R.  576. 

Anthony  to  Befer  to  Arbitration.]— An  attor- 
ney authorized  to  appear  for  a  party  in  an  action 
has  incidentally  authority  to  refer  it,  without 
any  fresh  authority  to  that  effect.  Fatiell  v. 
JUastern  Counties  Railway  Company,  2  Ex«  344 ; 
«  D.  &  L.  64  ;  17  L.  J.,  Ex.  297. 

An  attorney  having  appeared  for  a  corporation 
in  an  action,  to  the  knowledge  of  the  oirectors, 
the  corporation  is  bound  by  his  acts  as  their 
attorney,  though  be  was  not  authorized  to  appear 
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by  any  authority  under  seal.  Ih. ;  S.  P.,  Smith 
V.  Trouj),  7  C.  B.  757  ;  6  D.  &  L.  679  ;  18  L.  J., 
C.  P.  209. 

Undortaldngfl.] — An  undertaking  given  by  his 
attorney  to  withdraw  pleas  is  binding  on  the  de- 
fendant, even  without  a  formal  consent  by  the 
plaintiff  or  his  attorney.  But  if  the  under- 
taking is  not  carried  out,  and  the  plaintiff  in 
consequence  loses  the  benefit  of  a  subsequent 
judgment,  the  defendant's  attorney  is  not  neces- 
sarily liable  for  the  plaintiff's  debt  and  costs. 
Burnett  v.  Provis,  22  L.  T.  643. 

Payment  of  ConnsePs  Fees.] — ^A  solicitor  has 
no  implied  authority  to  pledge  his  client's  credit 
to  counsel  by  an  express  promise  to  pay  his  fees, 
whether  they  relate  to  litigation  or  not,  so  as 
to  enable  the  counsel  to  sue  the  client  for  them. 
Mostyn  v.  Mostyn,  Barry,  Ex  parte,  6  L.  R.,  Ch, 
457  ;  39  L.  J.,  Ch,  780 ;  22  L.  T.  461 ;  18  W.  R. 
667. 

On  Payment  of  DebtJ— Where  the  debt  has 
been  paid  to  the  plaintiff's  clerk  after  writ  issued, 
and  before  service  thereof,  and  the  attorney  is 
aware  of  the  payment,  he  has  no  right  to  proceed 
further  with  the  action,  although  he  will  be 
entitled  to  the  costs  of  his  writ.  Wyllie  v. 
Phillips,  4  Scott,  474  ;  6  D.  P.  C.  644  ;  3  Bing. 
N.  C.  776. 

Seoeiving  Coitf  firom  other  Side.]— Where 
costs  are  ordered  to  be  paid  to  a  defendant,  his 
attorney  is  competent  to  demand  and  receive 
them,  without  any  express  power  of  attorney. 
Mason  v.  Whitehouse,  4  Bing.  N.  C.  692 ;  6  Scott, 
675. 

Where  Aetion  if  Settled  behind  the  Baek  of 
Solieitor.] — If,  after  verdict,  and  pending  a  rule 
to  enter  a  nonsuit,  the  parties  themselves  settle 
the  action,  without  the  intervention  of  their  at- 
torneys, after  which  the  rule  is  made  absolute, 
the  plaintiff's  attorney  is  bound  to  give  up  the 
record.    Baber  v.  Harris,  2  W.,  W.  &  H.  63. 

Drawing  Deed — Estoppel.] — ^An  attorney  who 
draws  and  attests  a  deed,  conveying  land  from 
A.  to  B.,  is  not  allowed  afterwards  to  say  that 
the  property  in  the  land  and  deed  did  not  pass. 
Lord  Y.:Wardle,  3  Bing.  N.  C.  680 ;  4  Scott,  402  ; 
1  Jur.  382. 

lUioharge  of  Defendant  taken  in  Ezeeution.] 

— ^A  plaintiff's  attorney  on  the  record  has  not, 
by  virtue  of  his  retainer,  any  implied  authority 
to  discharge  out  of  custody  a  defendant  in  execu- 
tion before  he  has  received  payment  of  the  sum 
recovered  in  the  action.  He  must  have  the 
special  authority  of  the  plaintiff  for  that  purpose. 
Sarary  v.  Chapman,  3  P.  &  D.  604 ;  8  D.  P.  C. 
656 ;  11  A.  &  £.  829  ;  4  Jur.  411. 

The  attorney  for  a  plaintiff,  where  the  defen- 
dant has  been  taken  in  execution  upon  a  ca.  sa., 
although  as  such  attorney  he  has  authority  to  re- 
ceive the  fruits  of  the  judgment,  has  no  authority 
to  enter  into  any  other  arrangement  with  the 
defendant  for  his  discharge  from  custody  under 
such  writ.  Connopy,  ChaUis,  2  Ex.  484  ;  6  D. 
&  L.  48  ;  17  L.  J.,  Ex.  319. 

After  notice  of  trial  given,  the  defendant's  at- 
torney died,  and  the  plaintiff,  not  being  aware  of 
the  fact,  went  to  trial,  and  obtained  a  verdict  and 
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judgment,  and  sued  out  execution,  under  which  ! 
the  defendant  was  detained  in  custody.  The  court 
refused  to  set  aside  the  proceedings,  or  to  dis- 
charge the  defendant  out  of  custody,  as  it  did  not 
appear  but  that  the  defendant  knew  of  the  at- 
torney's death  at  the  time  it  occurred,  and  had 
withheld  that  knowledge  from  the  plaintiff. 
Ashley  v.  Brown^  1  L.,  M.  &  P.  451 ;  19  L.  J., 
Q.  B.  447  ;  16  Jur.  399. 

Withdrawal  of  Sherifl:]— The  attorney  in  an 
action  has  authority  to  order  the  sheriff  to  with- 
draw from  possession  under  a  fi.  fa>.  Levi  v. 
Abbott,  4  Ex.  683  ;  19  L.  J.,  Ex.  26. 

Authority  to  defer  Ezecution.] — A  solicitor 
has  authority  to  enter  into  an  undertaking  on 
behalf  of  his  client,  not  to  issue  a  writ  of  fieri 
facias  against  the  client's  debtor,  in  consideration 
of  the  acceleration  of  payment  of  the  debt. 
ConimonweaZth  Land,  Building^  Estate  and 
Auction  Company,  In  re,  Hollington,  Ex  parte, 
43  L.  J.,  Ch.  99  ;  29  L.  T.  502  ;  22  W.  R.  106. 

An  attorney  retained  for  the  conduct  of  an 
action  has  no  implied  authority,  after  judgment 
in  favour  of  the  client,  to  enter  into  an  agree- 
ment on  his  behalf  to  postpone  execution.  LovB' 
grove  v.  WhUe,  6  L.  R.,  C.  P.  440 ;  40  L.  J., 
C.  P.  253  ;  24  L.  T.  654  ;  19  W.  R.  823. 


Or  as  to  Seizing  Partionlar  Ooodi.] — It 


is  not  within  the  scope  of  the  implied  authority 
of  the  solicitor  of  a  judgment  creditor  issuing  a 
fi.  fa.  to  direct  the  sheriff  to  seize  particular 
goods.  Smith  v.  Keal,  9  Q.  B.  D.  340  ;  47  L.  T. 
142 ;  31  W.  R.  76--C.  A.  Affirming  61  L.  J., 
Q.  B.  487  ;  46  L.  T.  770  ;  46  J.  P.  615. 

PriYileged  Commnnioatioiu.] — A  solicitor  is 
not  protected  from  disclosing  the  residence  of 
his  client  by  the  circumstance  that  it  became 
known  to  him  only  in  his  character  of  solicitor. 
To  be  entitled  to  claim  such  a  protection  the 
client  s  residence  mast  haye  been  made  known 
to  him  in  professional  confidence  for  the  purpose 
of  obtaining  professional  advice.  Camjwell,  Ex 
jjarte,  Cathcart,  In  re,  6  L.  R.,  Ch.  703  ;  23  L,  T. 
289  ;  18  W,  R.  1066. 

The  court  will  not  make  an  order  upon  a 
solicitor  compelling  him  to  disclose  the  address 
of  his  client,  a  defendant  who  has  absconded, 
and  whom  the  plaintiff  seeks  to  serve  with  a 
subpoena  duces  tecum  to  compel  his  appearance 
at  the  hearing  with  documents  material  to  the 
plaintiff's  case.  Heath  v.  Crealoch,  15  L.  R.,  Eq. 
257  ;  42  L.  J.,  Ch.  456  ;  28  L.  T.  101 ;  21  W,  R. 
380. 

Documents  in  the  possession  of  a  former 
solicitor  of  a  plaintiff  who  claimed  a  lien  for 
costs  upon  them  will  not  be  ordered  to  be  pro- 
duced for  the  defendant  s  inspection.  Kettlewcll 
V.  Barstow,  20  W.  R.  621. 

A  solicitor  acting  for  two  clients  in  a  matter 
is  privileged,  upon  examination  before  the  court, 
from  disclosing  to  one  client  professional  in- 
structions given  to  him  by  the  other.  Ubsdell, 
In  re,  27  L.  T.  460  ;  21  W.  R.  70. 

Communications  between  a  solicitor  and  his 
client  ante  litem  motam,  and  a  bill  of  costs  re- 
lating thereto,  are  privileged.  Turton  v.  Barber, 
22  W.  R.  438. 

Communications  between  solicitor  and  client, 
to  which  privilege  once  attaches,  are  aJways 
privileged,  whether  they  have  been  made  with 


reference  to  the  existing  action,  or  to  a  previoos 
one ;  k  fortiori  are  they  privil^ed  when  the 
question  in  dispute  is  the  same  in  the  second 
action.  Bvllock  v.  Corrie,  3  Q.  B.  D.  356  ;  47 
L.  J.,  Q.  B.  362  ;  38  L.  T.  102  ;  26  W.  R.  330. 

So  held,  where  A.,  having  failed  in  an  action 
against  him  by  B.,  brought  an  action  for  in- 
demnity against  C,  who  was  under  the  same 
obligation  to  him  as  he  was  to  B..  and  the  appli- 
cation was  by  C.  to  inspect  documents  to  which 
privilege  attached  in  the  former  action.    lb. 

On  the  Queen's  Proctor's  intervention  alleging 
the  adultery  of  the  petitioner,  counsel  on  behalf 
of  the  Queen's  Proctor  proposed  to  ask  the  peti- 
tioner whether  he  had  not  confessed  to  his  soli- 
citor on  a  former  trial  that  he  had  been  guilty 
of  a  matrimonial  offence  : — Held,  that  the  com- 
munication was  privileged,  and  that  therefore 
the  question  was  inadmissible.  Bran/ord  v. 
Bra-nford,  4  P.  D.  72  ;  48  L.  J.,  Mat.  40  ;  40 
L.  T.  669  ;  27  W.  R.  691. 


Evidenoe  of.] — A  letter  written   by  a 


solicitor  for  a  client  making  a  claim  for  a  lost 
parcel  alleged  to  contain  valuable  articles,  is  not 
inadmissible  on  the  ground  of  privilege  in  a 
criminal  case.  But  in  order  to  make  a  client 
criminally  responsible  for  a  letter  written  by  his 
solicitor  it  must  be  shewn  that  the  letter  was 
written  in  pursuance  of  the  instructions  of  the 
client.  A  letter  by  a  solicitor  written  "  in  con- 
sequence "  of  an  interview  with  his  cHent  is  not 
equivalent  to  a  letter  written  by  the  instnctions 
of  the  client,  and  is  not  admissible  in  a  criminal 
case  against  the  client.  Beg.  v.  Downer,  43 
L.  T,  445. 

Kot  preoluded  from  giving  Evidenco  as  to 
what  passed  at  Execution  of  Deed,  if  an  attest- 
ing Witness.] — A  solicitor  employed  to  obtain 
the  execution  of  a  deed,  and  who  is  one  of  the 
witnesses,  is  not  precluded,  on  the  ground  of  a 
breach  of  professional  confidence,  from  giving 
evidence  as  to  what  passed  at  the  time  of  execu- 
tion, by  which  the  deed  may  be  proved  invalid. 
Crawcour  v.  Salter,  18  Ch.  D.  30  ;  45  L.  T.  62. 

Corporation  answering  Interrogatories  by- 
Waiver  of  Privilege.] — Interrogatories  delivered 
in  an  action  against  a  corporation  to  the  town 
clerk,  or  other  their  proper  officer,  were  answered 
by  the  town  clerk,  who  objected  to  give  informa- 
tion on  the  ground  that  it  was  derived  from 
communications  which  had  been  made  to  him  as 
solicitor  in  the  action,  and  were  therefore  pri- 
vileged : — Held,  that  as  the  corporation  had 
elected  to  answer  through  him,  the  objection 
could  not  be  maintained.  Swansea  (Mayor)  v. 
Quirk,  5  C.  P.  D.  106  ;  49  L.  J.,  C.  P.  157  ;  41 
L.  T.  768;  28  W.  R.  371  ;  44  J.  P.  378. 

3.  In  Dealings  with  Client. 

Kotioe  to  affect  Client.] — ^The  presumption 
that  a  solicitor  has  communicated  to  his  dient 
foots  which  he  ought  to  have  made  known 
cannot  be  rebutted  by  proof  that  it  was  the 
solicitor's  interest  to  conc^  the  facts.  Bradley 
V.  Riches,  9  Ch.  D.  189  ;  47  L.  J.,  Ch.  811 ;  38 
L.  T.  810. 

A  solicitor  mortgaged  hereditaments  in  Mid- 
dlesex to  one  client,  and  did  not  register  the 
chaige  ;  he  subsequently  mortgaged  the  same 
hereditaments  to  another  client  who  did  register : 
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—Held,  that  the  second  mortgagee  was  affected 
with  notice  of  the  earlier  incumbrance,  and  did 
not  gain  priority  by  registration.    lb. 

When  moneys,  which  form  part  of  a  larger 
sum  placed  by  his  client  in  the  hands  of  a 
solicitor  for  porpoees  of  investment,  are  lent  by 
him  on  the  secnrity  of  a  mortgage  in  which  he 
has  affected  to  act  as  principal,  the  client  is 
bound  by  notice  of  all  the  circumstances  which 
come  within  his  (the  solicitor's)  knowledge. 
Spaight  v.  CotoT^j  1  H.  &  M.  359. 

—  ConitraetiTe.]— A.  borrowed  8,O0OZ.  on 
mortgage  from  his  solicitor,  B,  Of  this  money, 
8002.  bSonged  to  C,  a  client  of  B.'s,  who  had 
handed  it  to  B.  for  inyestment.  No  notice  was 
ever  given  to  A.,  either  by  B.  or  by  C,  that  the 
800^  belonged  to  0.  Afterwards  A.  paid  off  the 
8,000Z.,  and  B.  shortly  after  died  insolvent.  On 
a  claim  made  by  C.  for  the  8002.  against  A. : — 
Held,  that  as  C,  by  his  negligence  in  not  giving 
notice  of  his  claim  to  A.,  Imd  enabled  A.  to  pay 
back  the  whole  of  the  mortgage  money  to  B.,  he 
had  no  equity  to  compel  A.  to  pay  part  of  the 
money  over  again  ;  and  claim  refused.  South- 
ampton* 9  (^Lord)  JSgtate,  In  w,  Roper's  claim ^ 
50  L.  J.,  Ch.  165  ;  43  L.  T.  625  ;  29  W.  R.  210. 

A.  deposited  deeds  with  his  confidential  soli- 
citor, with  a  memorandum  of  deposit  by  way  of 
equitable  mortgage  to  secure  the  repayment  of 
8,0002.  The  solicitor  handed  the  deeds  and 
memorandum  to  B.  as  security  for  2,0002.,  to- 
gether with  a  memorandum  signed  by  himself 
that  the  2,0002.,  part  of  the  annexed  3,0002. 
security,  then  belonged  to  B.,  with  interest  at  5 
per  cent.  The  solicitor  afterwards  obtained  a 
return  of  the  deeds  from  B.,  upon  an  assurance 
that  in  lieu  thereof  others  of  equal  value  should 
be  deposited.  Other  deeds  were  subsequently 
deposited,  which  proved  to  be  worthless.  The 
mortgage  of  3,0002.  was  paid  off  by  A.*s  repre- 
sentatives, and  the  genuine  deeds  were  given  up 
to  them  by  the  solicitor  without  the  memo- 
randum of  deposit.  No  notice  of  B.'s  security 
had  been  given  to  A.  B.  then  claimed  payment 
of  the  2,oSd2.  against  the  estate  of  A.,  upon  the 
ground  of  constructive  notice  to  A.  through  his 
confidential  solicitor  : — Held,  that  B.,  by  neglect- 
ing to  give  notice  to  A.  of  the  transfer  of  the 
mortgage,  and  by  giving  up  the  documents 
originally  deposited  with  him,  had  lost  any  right 
he  might  have  had  against  A.'3  estate.  South- 
ampton's (Lord)  Estate^  In  re^  Allen  v.  Souths 
ampton  (Lord\  Banf other's  claim,  16  Ch.  D. 
178  ;  50  L.  J.,  Ch.  218  ;  43  L.  T.  687  ;  29  W.  R. 
231. 

Difclofnre  of  Information  to  other  Parties.] — 
Notwithstanding  the  rule  that  a  solicitor  must 
not  use  information  acquired  in  his  professional 
capacity  in  any  subsequent  proceedings  against 
his  former  client,  a  solicitor,  who  has  acted  in 
the  formation  of  a  company  and  been  discharged, 
may  act  for  a  petitioner  to  wind  up  the  same 
company,  when  all  the  facts  upon  which  the 
petition  is  based  might  have  been  ascertained  by 
any  person  in  the  position  of  the  petitioner. 
Holmes,  In  re,  Electric  Power  Company,  In  re, 
26  W.  R.  603. 

Froperty  in  Letters  to  and  from  Client.] — 
Letters  received  by  a  solicitor  from  his  client, 
and  copies  of  letters  addressed  by  a  solicitor  to 
his   chent,  are  the   property  of  the  solicitor. 


Wheateroft,  In  re,  6  Ch.  D.  97 ;  46  L.  J.,  Ch. 
669  ;  26  W.  R.  69. 

Atteiting  Bill  of  Sale— Duty  and  LiabiUty  of 
Solicitor.] — A  solicitor  is  an  officer  of  the  court, 
and  is  liable  to  serious  consequences  if  he 
neglects  his  duty  of  explaining  the  effect  of  a 
bill  of  sale  to  the  grantor.  He  is  also  liable  to 
an  action  by  his  client,  as  well  as  to  proceedings 
of  a  penal  character — Per  James,  L.  J.,  in 
National  Mercantile  Bank,  Ex  parte,  HayneSf 
In  re,  15  Ch.  D.  at  p.  52  ;  49  L.  J.,  Bk.  62  ;  43 
L.  T.  36  ;  28  W.  R.  848  ;  44  J.  P.  780— C.  A. 

See  also  cases  under  Bills  of  Sale, 

Beeeipt  of  Solicitor  for  Koney  had  to  Use  of 

Client]— Payment  of  a  debt  to  the  attorney  of  a 
plaintiff  amounts  to  payment  to  the  plaintiff 
himself,  and  the  latter  is  bound  by  the  receipt  of 
his  attorney.  Tates  v.  ErecMeton,  2  Doug.  623. 
See  Vorley  v.  Garrard,  2  D.  P.  C,  490. 

Authority  to  reoeiTO  Money  due  firom  Kort* 

gagee.] — The  mere  fact  that  a  9olicltor  is  in 
possession  of  a  mortgage  deed  executed  by  his 
client  does  not  authorize  him  to  receive  the 
mortgage  money  for  the  client.  If  the  client  has 
not  received  the  money  the  mortgagee  cannot 
maintain  the  validity  of  the  mortgage  deed  by 
shewing  that  he  paid  the  money  to  ihe  solicitor, 
unless  he  can  shew  that  the  solicitor  was  ex- 
pressly authorized  by  the  client  to  receive  it, 
Swinhanhs,  Ex  parte,  Shanks,  In  re,  11  Ch.  D, 
625  ;  48  L.  J.,  Bk.  120 ;  40  L.  T.  825  ;  27  W.  B. 
898— C.  A. 

A  solicitor,  having  been  instructed  by  a  client 
to  raise  4002.  for  him  by  a  mortgage  of  some 
houses  belonging  to  him,  preparS  a  mortgage 
of  the  property  to  another  client,  the  deed  con- 
taining a  recital  that  the  mortgagor  had  applied 
to  the  mortgagee  for  a  loan  of  4002.,  which  the 
mortgagee  luid  agreed  to  lend  on  the  security  of 
a  mortgage  of  the  property.  The  solicitor  in* 
duced  the  mortgagor  to  execute  the  deed,  with- 
out receiving  the  money,  and  afterwards  handed 
it  over  to  the  mortgagee  as  security  for  a  debt  of 
3002.  which  he  (the  solicitor)  already  owed  to 
the  mortgagee,  telling  him  that  he  had  himself 
made  advances  to  the  mortgagor.  He  had,  ia 
fact,  advanced  the  mortgagor  2002.  The  solicitor 
soon  after  absconded.  It  was  not  shewn  that 
the  mortgagor  had  expressly  authorized  him  to 
receive  the  mortgage  money : — Held,  by  the 
Court  of  Appeal,  t^t,  even  if  it  was  the  in- 
tention of  the  mortgagor  that  the  solicitor  should 
be  paid  the  2002.  out  of  the  4002.  when  paid  by 
the  mortgagee,  the  mortgagee  was  not  entitled 
to  hold  the  mortgage  deed  as  security  to  the  ex- 
tent of  the  2002.  due  from  the  mortgagor  to  the 
solicitor.  The  deed  was  accordingly  declared 
void  as  against  the  trustee  in  bankniptcy  of  the 
mortgagor.    Ih, 

From  Mortgagor.]— P.,  a  solicitor  em- 
ployed both  by  a  mortgagor  and  mortgagee, 
received  the  interest  on  the  mortgage  debt  re- 
gularly. After  a  time  he  frauduJently  obtained 
from  the  mortgagor  a  portion  of  the  principal. 
At  first  the  mortgagee  received  his  interest  re- 
gularly from  P.  at  his  office ;  but  ultimately  P. 
allowed  the  interest  to  fall  into  arrear  till  a 
large  sum  became  due  to  the  mortgagee.  During 
this  time  the  mortgagee  made  no  application  to 
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the  mortgagor  in  consequence  of  the  irregolarity 
in  payment.  In  September,  1853,  the  mortgagor 
paid  the  mortgagee  432.  13«.  9<£.,  as  a  half-year's 
interest  on  the  principal  remaining  dne ;  that 
led  to  an  explanation,  and  the  discovery  of  the 
fraudulent  receipt  of  the  principal  by  P.  The 
mortgagee  did  not  repudiate  the  payment  at  the 
time.  On  24th  of  February,  the  mortgagor 
wrote  to  inquire  in  what  way  he  should  pay  the 
half-year's  interest  just  due,  expressing  his  fear 
that  P.  would  not  be  able  to  make  good  his  de- 
falcations to  the  mortgagee.  On  the  26th  the 
mortgagee  wrote,  requesting  payment  by  cheque ; 
and  on  the  4th  of  March  the  mortgagee  again 
wrote,  saying  that  he  believed  that  P.  was  hope- 
lessly involved,  and  suggesting  that  the  loss 
should  be  divided  between  them  : — Hdd,  that  P. 
was  the  agent  of  the  mortgagee  to  receive  the 
interest  but  not  the  principal ;  and  that  in  order 
to  bind  the  mortgagee  by  the  acts  of  P.  in  re- 
ceiving the  principsJ,  it  was  necessary  to  shew 
either  that  what  he  did  was  with  the  intention 
of  adopting  the  acts  of  P.,  or  that  the  position 
of  the  mortgagor  was  altered.  Kent  v.  ThovmSj 
1  H.  &  N.  473. 


To  reoeive  Fnroliase-lCoiieyf.] — The  pos- 


session by  a  vendor's  solicitor  of  an  executed 
conveyance  for  purchase  of  lands,  with  the  signed 
receipt  for  the  consideration  money  indoisol,  is 
not  in  itself  an  authority  to  the  solicitor  to  re- 
ceive the  purchase-money.  Viney  v.  Chaplin,  2 
De  G.  &  J.  468  ;  27  L.  J.,  Ch.  434  ;  4  Jur.,  N.  S. 
619. 

It  is  well  settled  that  it  is  not  within  the 
ordinary  business  of  a  solicitor  to  receive  pur- 
chase-money belonging  to  his  client,  or  money 
due  to  him  on  mortgage,  nor  to  receive  money 
from  him  for  the  purpose  of  investment  gene- 
rally, and  one  partner  is  not  liable  for  the  mis- 
application of  money  so  received  by  another 
without  his  privity.  Bcncrdillon  v.  Roche,  27 
L.  J.,  Ch.  681. 

Secus,  where  the  money  is  received  for  the  pur- 
pose of  being  invested  on  a  particular  security. 
Jh, 

Purchasers  have  aright  to  demand  the  attend- 
ance of  the  vendors  in  person  to  receive  the 
purchase-money,  and  the  vendors  cannot  insist 
on  its  being  paid  to  their  solicitor  on  production 
of  the  conveyance  duly  executed.  Bellamy  and 
Metropolitan  Board  of  WorTtJi,  In  re^  24  Ch.  D. 
387  ;  52  L.  J.  870 ;  48  L.  T.  801  ;  31  W.  R.  900  ; 
47  J.  P.  550— C.  A. 

Bifloloiure  of  Information  to  other  Fartiei.] — 

Notwithstanding  the  rule  that  a  solicitor  must 
not  use  information  acquired  in  his  professional 
capacity  in  any  subsequent  proceedings  against 
his  former  client,  a  solicitor,  who  has  acted  in 
the  formation  of  a  company  and  been  dischuged, 
may  act  for  a  petitioner  to  vdnd  up  the  same 
company,  when  all  the  facts  upon  which  the 
petition  is  based  might  have  been  ascertained  by 
any  person  in  the  position  of  the  petitioner. 
Holmes,  In  re,  Electric  Power  Company,  In  re, 
25  W.  R.  603. 

Fidneiary  Belation— Solicitor  taking  poisible 
Benefit  nnder  Diiposition  of  Client's  Property.! 
— In  1856,  O'B.,  a  solicitor,  by  a  voluntary  deed 
conveyed  real  estate  to  trustees  (of  whom  the 
defendant,  his  son-in-law,  was  the  survivor),  and 
their  heirs,  to  the  use  of  O'B.  for  life,  and  after 


his  death  in  trust  to  manage  it  for  the  use  of 
the  settlor's  daughter  M.,  until  she  should  be 
married  with  consent,  or  attain  twenty-one,  then 
in  trust  for  M.  for  life  ;  and  after  her  death  in 
tnist  for  her  first  and  other  sons,  as  they  should 
be  in  seniority  of  age  and  priority  of  birth,  with 
remainder,  in  default  of  such  issue,  to  the 
settlor's  four  sons  successively  in  tail,  and  on 
failure  of  issue  of  the  sons  to  his  daughter  B. 
"  absolutely."  On  the  next  day  O'B.  made  his 
will,  by  which,  after  commencing  with  the  re- 
cital, "  having  heretofore  disposed  of  all  my  pro- 
perty, both  real  and  personal,"  he  gave  one 
pecuniary  legacy  only,  and  appointed  the  defen- 
dant '^  residuary  legatee  of  any  property  I  may 
die  possessed  of,  and  not  otherwise  disposed  oL" 
The  deed  and  the  will  were  prepared  by  counsel 
selected  by  O'B.,  upon  the  instructions  of  the 
defendant,  who  was  also  a  solicitor,  and  had 
been  in  partnership  with  O'B.,  and  had  bound 
himself  on  its  dissolution  to  do  O'B.'s  law  busi- 
ness for  costs  out  of  pocket.  The  instructions 
for  the  deed  and  will  were  taken  by  the  defen- 
dant from  the  dictation  of  O'B.,  who  was  a 
thoroughly  competent  man  of  business,  and  from 
the  instructions  it  was  proved  that  O'B.'s  inten- 
tion was  to  give  the  property  ultimately  to  B. 
in  fee,  but  by  the  inadvertence  of  the  con- 
veyancing counsel,  who  was  also  a  personal 
friend  of  O'B.,  no  words  of  limitation  were  in- 
serted in  the  creation  of  the  equitable  estates  in 
the  deed,  the  word  *^  absolutely "  having  been 
adopted  from  the  instructions.  O'B.  died  in 
1857,  and  his  will  was  proved  in  common  form. 
All  his  children  were  illegitimate.  The  sons  all 
died  without  issue.  M.  died  in  1872,  leaving  a 
son  who  died  without  issue  in  July,  1878,  and 
on  his  death  the  defendant  went  into  possession, 
his  wife  B.  having  died  in  1866.  The  heirs  of 
O'B.  having  brought  an  action  to  have  the  de- 
fendant declared  a  trustee  of  the  lands  for  them  : 
— Held,  1.  That,  even  assuming  the  word  "  abso- 
lutely "  sufficient  to  have  given  B.  the  remainder 
in  fee  in  the  lands,  the  crown  and  not  the  plain- 
tiffs would  have  become  entitled  upon  her  death 
without  issue  ;  2.  That  if  she  only  took  an  estate 
for  life  under  the  deed  of  1856,  for  want  of 
words  of  limitation,  the  defendant  on  her  death 
became  entitled  to  the  lands,  either  under  the 
residuary  gift  in  the  vnll,  or  as  surviving  legal 
trustee  under  the  deed  of  1856 ;  and  3.  That, 
under  the  circumstances,  the  defendant  had  not 
been  guilty  of  any  such  default  or  dereliction  of 
duty,  as  O'B.'s  solicitor,  in  failing  to  inform  him 
of  the  possible  benefit  which  might  accrue  to 
himself  under  the  deed  and  will,  as  would  bring 
the  case  within  the  doctrine  of  Segrave  v.  JTtrtoait 
(Beatty,  157),  and  Bn^keley  v.  Wi^ord  (2  CL  & 
Fin.  102).  Lysaght  v.  M'Oraah,  11  L.  R.,  Jr. 
142— C.  A. 

Oifti  from  Client.] — In  order  to  bring  a  case 
within  the  rule  that  a  solicitor  can  receive  no 
gift  or  reward  from  his  client,  there  most  be 
clear  and  unequivocal  evidence  of  the  relation- 
ship between  the  parties,  that  advantage  was 
taken  of  that  relationship,  and  that  what  was 
given  was  a  reward  to  the  solicitor  for  his  ser- 
vices. Richards  v.  French,  22  L.  T.  327 ;  18 
W.  R.  636. 

To  prevent  the  operation  of  the  rale  that  a 
solicitor  shall  not  take  a  gift  itom  his  client 
while  the  relation  subsists,  there  most  not  only 
be  a  total  absence  of  fraud,  misrepreeentation, 
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or  even  suspicion,  bat  there  mast  be  a  scyeranco 
of  the  confidential  relation.  Morgan  y.  MiTUftt, 
6  Ch.  p.  638  ;  36  L.  T.  948  ;  26  W.  R.  744. 

A  gift  by  a  client  to  his  solicitor  is  oontrarj  to 
public  policy,  and  therefore  void.  O'Brien  v. 
Lewis,  32  L.  J.,  Ch.  569  ;  9  Jur.,  N.  S.  628  j  8 
L.  T.  179  J  11  W.  R.  318. 

Dntj  of  Solicitor  in  dntfting  Will— Legaoy  to 
Solieitor'i  Wife  —  Evidenoe.]— B.,  a  solicitor, 
drew  the  will  of  R.,  his  father-in-law,  which  be- 
queathed a  share  of  residue,  amounting  to 
45,000^.,  to  B.-s  wife,  and  appointed  B.  sole 
executor.  The  will  contained  no  direction  that 
this  sum  should  be  for  the  separate  use  of  B.'8 
wife.  There  was  no  eyidence  as  to  what  had 
passed  between  B.  and  R.  at  the  time  of  the 
execution  of  the  will :— Held,  that,  in  the  ab- 
sence of  eyidence,  the  court  could  not  assume 
such  a  dereliction  of  duty  on  B.'s  part  in  not 
informing  R.  of  the  effect  of  the  will,  as  to  make 
B.  a  trustee  for  his  wife.  Birchailt  In  re,  Wilson 
y.  Birchall,  4il  L.  T.  243  j  29  W.  R.  461. 

B.  afterwaids  made  a  will  which  gaye  the 
bulk  of  his  property  to  his  illegitimate  children, 
and  died,  leaving  his  wife  surviving.  At  R.'8 
death  part  of  his  estate  consisted  of  a  sum  of 
5,000Z.,  outstanding  on  mortgage,  as  part  of  a 
sum  of  20,000/.,  the  residue  whereof  did  not  be- 
long to  the  testator.  This  sum  was  still  standing 
in  the  same  investment  at  B.'s  death.  Another 
part  of  R.*8  estate,  at  his  death,  consisted  of 
16,000/.  London  and  North- Western  Railway 
stock  standing  in  B.'s  name.  B.  had  also  similar 
stock  of  his  own  standing  in  his  name.  He 
transferred  2,0002.  of  the  testator's  stock  to 
another  residuary  legatee,  and  retained  13,000/. 
as  part  of  his  wife's  share.  He  sold  part  of  the 
stock  standing  in  his  name  during  his  life,  but 
at  his  death  12,000/.  thereof  was  still  standing 
in  his  name  : — Held,  that  he  had  possession  of 
his  wife's  stock  as  executor  only,  that  the  sales 
must  be  attributed  to  that  part  which  was  his 
own  property,  and  that  neitner  the  6,000/.  on 
mortgage,  nor  the  12,000/.  stock  had  ever  been 
reduced  into  possession.    lb. 

When  not  acting  on  behalf  of  Client.] — If  an 
attorney  is  not  acting  as  an  attorney  for  his 
client  on  a  particular  occasion,  he  may  throw 
off  that  character,  and  exercise  his  independent 
rights.    Austin  v.  CluimberSf  6  C.  &  F.  1. 

Pnzohasos  firom  Client] — ^\Vhen  a  solicitor, 
acting  on  behalf  of  both  parties,  prepares  a  con- 
veyance to  himself  containing  an  absolute  cove- 
nant for  title  on  the  part  of  the  vendor,  when 
he  knows  or  must  be  taken  to  have  known  that 
his  title  was  defective,  he  will  be  restrained  by 
perpetual  injunction  from  proceeding  with  an 
action  on  the  covenant.  WilUamson  v.  Mojnarty^ 
19  W.  R.  818. 

The  relation  of  solicitor  and  client  carries  with 
it  all  its  consequences,  whether  it  arises  from  an 
iJready  existing  relation  or  is  only  created  for 
the  purpose  of  a  particular  transaction  ;  but  if  it 
does  not  exist  previously,  and  first  arises  in  the 
particular  transaction,  it  must  be  definitely 
established,  and  is  not  necessarily  to  be  in- 
ferred.   Ih, 

A  primary  decree  having  set  aside  as  an  abso- 
lute conveyance  an  assignment  of  lands  by  a 
client  to  his  solicitor,  which,  however,  was 
ordered  to  stand  as  a  security  for  the  amount  to 


be  found  due  to  the  latter  at  its  date  for  cash 
advances  and  costs: — Held,  that  the  solicitor 
should  pay  the  costs  of  the  suit  up  to  and  in- 
cluding the  first  hearing,  but  that  each  party 
should  bear  his  own  subsequent  costs,  it  appear* 
ing  doubtful,  on  the  taking  of  the  account, 
whether  there  was  not  still  a  small  balance  due 
to  the  solicitor  at  the  date  of  the  final  decree. 
Shannon  v.  Casey,  8  Ir.  R.,  Eq.  307. 

The  court  does  not  hold  that  an  attorney  is  in- 
capable of  purchasing  from  his  client,  but  watches 
such  a  transaction  with  jealousy,  and  throws  on 
the  attorney  the  onus  of  shewing  that  the  bar- 
gain is,  speaking  generally,  as  good  as  any  that 
could  have  been  obtained  by  due  diligence  from 
any  other  purchaser.  The  circumstances  of  the 
employment  may  be  considered,  and  the  amount 
of  influence  estimated.  Pisani  v.  Att.-Oen, 
(Gibraltar'),  5  L.  R.,  P.  C.  516 ;  30  L.  T.  729  ; 
22  W.  R.  900. 

Semble,  that  an  attorney  purchasing  from  his 
client  ought  to  insist  on  the  intervention  of 
another  professional  adviser.    lb, 

A  firm  of  solicitors  purchased  leasehold  pro- 
perty, and  soon  afterwards  they  formed  a  com- 
pany (of  which  they  were  appointed  the  solici- 
tors) to  take  over  the  property,  which  they  sold 
to  the  company  at  a  price  greatly  in  excess  of 
that  which  they  had  paid  for  it : — Held,  that 
no  fiduciary  relation  having  existed  between 
the  parties  at  the  time  when  the  solicitors 
purchased  the  property,  and  there  having  been 
no  fraud,  concealment,  or  misrepresentation  on 
the  part  of  the  solicitors,  and  all  the  then 
members  of  the  company  having  been  fully 
aware  of  the  facts,  the  sale  could  not  be 
opened,  and  the  solicitors  were  not  accountable 
for  the  profit  made  on  the  transaction.  Mason's 
Hall  Tarem  Company  v.  Nohes,  22  L.  T.  603. 

A  purchase  of  the  subject-matter  of  a  suit  by 
an  attorney  is  void  as  against  the  policy  of  the 
law,  and  it  makes  no  £fference  tnat  the  pur- 
chaser is  not  the  attorney  on  the  record.  Simp' 
son  V.  Lamb,  7  El.  &  Bl.  84  ;  26  L.  J.,  Q.  B.  121 ; 
3  Jur.,  N.  S.  412. 

If  an  attorney  or  agent  can  shew  he  is  en- 
titled to  purchase  property  notwithstanding  his 
character  of  attorney  or  agent,  yet,  if,  instead  of 
openly  purchasing  it,  he  purchases  it  in  the  name 
of  a  third  person,  as  his  agent  or  trustee,  without 
disclosing  the  fact,  such  purchase  is  void.  Lewis 
V.  milman,  8  H.  L.  Cas.  607. 

When  a  solicitor  purchases  or  obtains  a  benefit 
from  a  client,  he  must  shew  that  he  has  taken 
no  advantage  of  his  professional  position,  but 
has  done  as  much  to  protect  the  client's  interest 
as  he  would  have  done  in  the  case  of  the  client 
dealing  with  a  stranger.  Savery  v.  King,  5  H.  L. 
Cas.  627  ;  25  L.  J.,  Ch.  482  ;  2  Jur.,  N.  S.  603. 


— -  Leave  to  bid  at  Sale — Determination  of 
Belafeion.] — In  an  administration  action  part  of 
the  prop^ty  of  the  testator  was  ordered  to  be 
put  up  for  sale  by  auction,  and  leave  was  given 
to  the  solicitor  for  the  defendant  (the  executor) 
to  bid  at  the  sale,  which  was  to  be  conducted  by 
the  plaintiffs'  solicitors  independently  of  him. 
At  tnc  auction  the  property  was  not  sold,  and 
the  court  afterwards  sanctioned  a  contract  for 
its  sale  to  the  defendant's  solicitor  and  another 
person: — Held,  that  the  effect  of  the  order 
giving  leave  to  the  solicitor  to  bid  and  of  the 
subsequent  approval  of  the  contract  was  entirely 
to  put  an  end  to  tlie  fiduciary  relation  in  which 


1885 


SOLICITOR— Dirfy  and  Authority  of. 


1886 


he  fonnerly  stood,  and  to  place  him  in  the  posi- 
tion of  a  mere  stranger,  and  that  consequently 
he  was  under  no  obligation  to  disclose  to  the 
court  any  facts  within  his  knowledge  affecting 
the  Talue  of  the  property.  Boswell  y.  CoaJu, 
23  Ch.  D.  302  ;  62  L.  J.,  Ch.  465  ;  48  L.  T.  929  ; 
31  W.  R.  640. 


Von-Diiolosnre  of  his  own  prior  Charge 


on  preparing  Xortgage  for  Client.] — The  plain- 
tiff, in  1865,  enter^  into  partnersnip  with  L., 
the  terms  being  that  L.  should  bring  in  as 
capital  the  business  premises,  to  be  taken  at  a 
Taluation,  and  so  much  money  as  might  be  re- 
quired to  make  up  6,000Z.,  and  that  the  plaintiff 
should  bring  in  6,O00Z.  and  pay  a  premium  to  L. 
C*  acted  as  solicitor  for  L.  in  this  transaction, 
and  furnished  the  valuer  with  the  particulars  of 
his  interest  in  the  business  premises.  Four  years 
afterwards  L.  became  bankrupt,  having  drawn 
all  his  capital  out  of  the  partnership,  and  being 
in  debt  to  it  at  the  time ;  and  C.  then  informed 
the  plaintiff  that  he  and  his  brother  held  a  mort- 
gage on  L.'s  interest  in  the  business  preuiises 
for  8502.,  the  sum  advanced  being  trust  money. 
This  mortgage  had  been  created  before  the  part- 
nership was  agreed  upon,  and  neither  G.  nor  L. 
had  ever  mentioned  it  to  the  plaintiff,  nor  was 
it  noticed  in  the  particulars  fumish«i  to  the 
valuer,  and  the  interest  had  been  paid  upon  it 
by  L.  in  cash,  or  by  cheques  on  his  private  ac- 
count : — Held,  that  0.  was  bound  to  make  good 
to  the  plaintiff  the  amount  of  the  mortgage  and 
any  interest  which  he  might  have  to  pay  on  it, 
and  that  he  must  pay  the  costs  of  l^e  suit. 
Sterry  v.  Conihs,  40  L.  J.,  Ch.  695  ;  25  L.  T.  10  ; 
19  W.  R.  964. 

-->—  Duty  to  make  entire  Disclosure.]  — 
Where  parties  are  contracting,  either  of  them, 
unless  he  is  under  a  duty  to  the  other,  may  keep 
silence  even  as  to  facts  which  he  believes  would 
be  operative  on  the  mind  of  the  other ;  if,  how- 
ever, one  of  them  has  made  a  statement  which 
he  beUeves  to  be  true,  but  which  in  the  course 
of  the  negotiation  he  discovers  to  be  false,  he  is 
bound  to  correct  his  erroneous  statement.  JDarles 
V.  London  and  Provincial  Marine  Insurance 
Company,  8  Ch.  D.  469  ;  47  L.  J.,  Ch.  611 :  38 
L.  T.  478 ;  26  W.  R.  794. 

-.  In  some  cases,  such  as  contracts  between 
solicitor  and  client,  there  is  a  duty  to  make 
entire  disclosure.  In  others,  such  as  contracts 
of  partnership,  everything  material  must  be  dis- 
closed. There  is  no  such  duty  in  the  case  of  a 
contract  of  suretyship,  but  nevertheless  very  little 
said  which  ought  not  to  have  been  said,  and  very 
little  omitted  which  ought  to  have  been  said,  will 
suffice  to  avoid  the  contract.    lb. 

The  officers  of  a  company,  believing  that  the 
retention  of  money  by  one  of  their  agents 
amounted  to  felony,  directed  his  arrest.  Certain 
friends  of  his  came  to  the  officers  of  the  com- 
pany and  proposed  to  deposit  a  sum  of  money  by 
way  of  security  for  any  deficiency.  On  the  same 
day  the  company  was  advised  tnat  the  acts  of 
the  agent  did  not  amount  to  felony,  and  the  di- 
rections for  the  arrest  were  withdrawn.  Later 
in  that  day  the  friends  of  the  agent  had  a  second 
interview  with  the  officers  of  the  company,  and 
agreed  to  deposit  a  sum  of  money  as  security  for 
his  defaults,  no  mention  being  made  of  the  with- 
drawal of  the  directions  for  the  arrest.  The 
sum  of  money  was  afterwards  deposited  with 


trustees  on  an  agreement  for  the  security  of  the 
company : — Held,  that  the  change  of  circum- 
stances ought  to  have  been  stated  to  the  intend- 
ing sureties,  and  that  the  agreement  must  be 
rescinded  and  the  money  returned  to  the  sure* 
ties.    lb, 

Statute  of  Limitations.]— The  ordinary 

relation  of  a  solicitor  to  his  client  in  questions  oSe 
account  is  not  of  such  a  fiduciary  character  as  to 
bar  the  Statute  of  Limitations,  21  Jac.  1,  c  16. 
Watson  V.  Woodman,  20  L.  R.,  Bq.  721 ;  4o  L.  J., 
Ch.  67  ;  24  W.  R.  47. 


Dealing  with  Client's  Xoney.]— Where 


money  is  entrusted  by  A.  to  his  solicitor  for  in- 
vestment, but  without  any  particular  investment 
being  then  in  contemplation,  and  is  allowed  to 
remain  in  the  hands  of  the  solicitor,  the  amonnt 
becomes  a  debt  due  from  .the  solicitor  to  A.  If 
the  solicitor  afterwards  misapplies  the  money, 
and  to  cover  his  fraud  obtains  from  another 
client,  B.,  upon  a  &lse  representation,  a  tranafer 
of  B.'s  equitable  interest  under  a  previously  exe- 
cuted mortgage,  no  money  of  A.  l^ing  then  paid 
to  B.,  the  transfer  thus  obtained  may,  on  B.  dis- 
covering the  fraud,  be  set  aside  in  equity,  for 
no  money  of  A.  having  been  received  by  B.  at 
the  time  the  transfer  was  executed,  no  interest 
passed  to  A.  by  its  execution.  Wall  v.  Cockerell, 
10  H.  L.  Cas.  229  ;  8  L.  T.  1 ;  11  W.  R.  442. 

It  is  an  established  rule  that  a  solicitor  shall 
not,  in  any  way  whatever,  in  respect  of  any 
transactions  in  the  relation  between  him  and  his 
client,  make  gain  to  himself,  at  the  expense  of 
his  client,  beyond  the  amount  of  his  just  and 
fair  professional  remuneration.  Tyrrell  v.  Bank 
of  London,  10  H.  L.  Cas.  26  ;  31  L.  J.,  Ch.  369  ; 
8  Jur.,  N.  S.  849  ;  6  L.  T.  1 ;  10  W.  R.  359. 

A  party  gave  a  sum  of  money  to  a  firm  of  soli- 
citors, to  invest  upon  freehold  security.  They 
found  a  security,  and  invested  the  money  upon  it. 
The  security  turned  out  valueless : — Held,  that 
the  giving  money  to  a  solicitor  for  the  purpose 
of  general  investment  does  not  in  itself  create  the 
relation  of  trustee  and  cestui  que  trust,  so  as  to 
make  the  solicitor  liable  as  trustee  for  a  deficiency 
in  the  security.  Mare  v.  Lewis,  4  Ir.  Bq.  R. 
219. 

Deposit  of  Deeds — Segregation — Power  of  Soli^ 
eitor  to  place  Client  in  favourable  Position.] 
— A  firm  of  solicitors  received  money  from  R.,  a 
client,  for  the  purpose  of  investment.  No  in- 
vestment was  made  at  the  time,  and  the  money 
was  applied  by  them  for  their  own  use.  After 
the  death  of  one  of  the  partners  his  executors 
commenced  a  partnership  action,  in  which  H., 
the  surviving  partner,  was  appointed  one  of  two 
receivers.  H.,  without  communicating  with  his 
co-receiver  or  with  R.,  put  certain  deeds  forming 
part  of  the  partnership  property  into  a  box  with 
R.'s  name  outside.  R.  subsequently  obtained 
possession  of  these  deeds  and  claimed  to  retain 
them  as  security  for  the  money  owing  to  her  by 
the  firm.  The  articles  of  partnership  contained 
a  clause  providing  that,  on  the  death  of  either 
partner,  the  surviving  partner  e^ould,  within  six 
months  of  the  next  general  annual  account,  pay 
to  the  representatives  of  the  deceived  partner, 
his  share  of  the  profits  of  the  year,  and  should 
execute  a  bond  for  payment  within  two  years  to 
them  of  the  share  of  the  capital  of  the  deceased 
partner  : — Held,  that  H.  had  no  power  of  giving 
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R.  a  Becnrity  npon  these  deeds,  which  formed 
part  of  the  partnership  property,  and  that  R. 
most  deliver  them.np  to  the  receivers  in  the 
partnership  action. '  S'ilU  v.  Jleeves,  30  W.  R. 
439.    Affirmed,  31  W.  R.  209—0.  A. 

Xortgage— TJndno  Influenee.] — When  a  soli- 
citor and  mortgagee  took  a  conveyance  from  the 
mortgagor,  a  day  labourer,  who  had  no  indepen- 
dent legal  advice  : — Held,  that  the  deed  was  not 
valid  unless  the  circumstances  were  all  explained 
to  the  mortgagor,  and  that  the  onus  of  shewing 
that  this  was  done  lay  on  the  solicitor.  Prees  v. 
Coke,  6  L.  R.,  Ch.  645. 

Ii^unetion  to  reitrain  Sale.] — ^The  ordi- 


nary rule  that  the  court  will  not  grant  an  in 
terlocutory  injunction  restraining  a  mortgagee 
from  exercising  his  power  of  sale  except  on  ^e 
terms  of  the  mortgagor  paying  into  court  the 
sum  sworn  by  the  mortgagee  to  be  due  for  prin- 
cipal, interest,  and  costs,  does  not  apply  to  a 
case  where  the  mortgagee  at  the  time  of  taking 
the  mortgage  was  the  solicitor  of  the  mortgagor. 
In  sudi  a  case  the  court  will  look  to  all  the  cir- 
cumstances of  the  case,  and  will  make  such  order 
as  will  save  the  mortgagor  from  oppression  with- 
out injuring  the  security  of  the  mortgagee. 
Macleod  v.  Jorm,  24  Ch.  D.  289 ;  53  L.  J.,  Ch. 
145  ;  49  L.  T.  321 ;  32  W.  R.  43—0.  A. 

The  plaintiff  was  a  lady  who  was  entitled  to 
a  life  interest  in  leasehold  property  which  she 
had  mortgaged  to  various  persons.  The  defen- 
dant acted  as  her  solicitor,  and  with  her  sanction 
in  order  to  release  her  from  embarrassment 
bought  up  several  of  the  incumbrances  with  his 
own  money  and  took  a  transfer  of  them  to  him- 
self ;  having  previously  taken  a  mortgage  of  the 
life  interest  to  secure  his  past  costs  and  the  costs 
which  he  might  incur  in  paying  off  the  incum- 
brances. Afterwards  the  plaintiff  discharged  the 
defendant,  and  employea  another  solicitor,  who 
applied  to  the  defendant  for  information  respect- 
ing the  securities  transferred.  The  defendant 
refused  to  give  this  information  unless  the  pay- 
ment of  what  was  due  to  him  was  guaranteed, 
and  threatened  to  proceed  to  a  sale  of  the  pro- 
perty. The  plaintiff  then  brought  an  action  to 
impeach  the  securities  and  to  restrain  the  sale  of 
the  property,  and  moved  for  an  injunction  till 
the  hearing :— Held,  that,  considering  all  the  cir- 
cumstances, an  injunction  ought  to  be  granted, 
on  the  plaintiff  paying  into  court  such  a  sum  as 
the  court  considered  would  cover  the  amount 
actually  advanced  by  the  defendant,  and  amend- 
ing the  writ  so  as  to  make  it  a  simple  action  for 
redemption  and  injunction.    lb. 

— «  Coxiilict  of  Interest  and  Duty.] — In  a 

creditor's  administration  action,  brought  against 
the  administrator  of  an  intestate  (the  de^dant 
being  a  solicitor,  and  a  member  of  the  firm  of 
solicitors  who  were  acting  for  the  plaintiff),  after 
judgment  for  administration  had  been  pro- 
nounced, an  order  was  made  on  the  application 
of  the  plaintiff  by  lus  solicitors  for  the  appoint- 
ment of  a  specified  person,  **upon  his  giving 
security,*'  to  receive  the  rents  of  the  intestate's 
real  estate,  and  to  collect  and  get  in  his  out- 
standing personal  estate.  On  the  application 
for  this  order  the  defendant  made  an  affidavit 
stating  his  approval  of  the  person  proposed. 
Before  the  receiver  had  perfected  his  security 
some  money  arising  from  the  sale  of  furniture 


belonging  to  the  intestate  was  received  by  the 
defendant's  firm,  and  appropriated  by  him,  and 
he  claimed  to  retain  out  of  it  a  debt  due  to  him 
by  the  intestate  : — Held,  that,  by  reason  of  the 
relation  in  which  the  defendant  stood  to  the 
plaintiff  as  a  member  of  the  firm  of  solicitors 
who  were  acting  for  him,  the  defendant  stood  in 
no  better  position  than  he  would  have  stood 
after  the  receiver  had  perfected  his  security, 
and  that  the  defendant  could  not  under  the 
circumstances  exercise  his  right  of  retainer. 
Wickens  v.  Tononthend  (1  Russ.  &  My.  361)  ap- 
plied. Birt,  In,  re,  Birt  v.  Burt,  22  Oh.  D. 
604  ;  52  L.  J.,  Ch.  397  ;  48  L.  T.  67 ;  31  W.  R. 
334. 

Action  against   Solicitor  —  Xeasnro  of 

Damages.] — ^A  solicitor  advanced  money  to  his 
client  on  a  second  mortgage,  in  which  was  in- 
serted a  power  of  sale  exercisable  at  any  time 
without  the  usual  proviso  requiring  that  notice 
should  be  given,  or  some  interest  should  be  three 
months  in  arrear ;  and  it  was  not  shewn  that  he 
explained  to  the  client  that  the  power  was  not 
in  the  usual  form.  The  solicitor  afterwards  took 
possession,  and  for  several  years  received  the 
rents,  which,  together  with  some  payments 
made  by  the  mortgagor,  exceeded  the  interests 
on  both  mortgi^s.  He  then  sold  the  property 
without  notice  : — Held,  in  an  action  by  the  mort- 
gagor against  the  solicitor,  that  the  omission 
from  the  power  of  sale  of  the  usual  qualifying 
clause  was  a  breach  of  duty,  and  that  the  mort- 
gagee was  liable  in  damages  as  for  an  improper 
sale,  unless  it  could  be  shewn  that  some  intej^t 
was  three  months  in  arrear ;  and  whether  the 
absence  of  explanation  did  not  make  it  improper 
even  if  there  was  interest  in  arrear,  quaere. 
Cockburn  v.  Edwards,  18  Ch.  D.  449 ;  51  L.  J., 
Ch.  46  ;  45  L.  T.  500—0.  A.  Varying  16  Ch.  D. 
393  ;  50  L.  J.,  Ch.  181 ;  43  L.  T.  756  ;  29  W,  R. 
136. 

Held,  that  the  fact  that  the  mortgagee  had 
received  rents  to  an  amount  more  than  sufficient 
to  pay  ttie  interest  would  not  by  itself  prove  that 
there  was  no  interest  in  arrear  if  no  appropria- 
tion was  shewn  to  have  been  made.  The  dic- 
tum in  Brocklehurst  v.  Jessop  (7  Sim.  442) 
overruled.    lb. 

But  held,  that,  as  in  an  account  sent  by  the 
mortgagee  to  the  mortgagor  the  interest  was 
treated  as  satisfied  up  to  a  certain  day  out  of  the 
rents,  there  was  evidence  of  an  arrangement  that 
the  rents  should  be  applied  in  discharge  of  inte- 
rest, and  that,  as  the  final  account  shewed  that 
if  the  rents  were  thus  appropriated  there  would 
be  no  interest  in  arrear  at  the  time  of  sale,  the 
sale  was  improper.  Whether  a  mortgagee  in 
possession  having  a  balance  of  rents  in  hand 
more  than  sufficient  for  payment  of  the  interest 
and  all  expenses  he  has  incurred  can  be  heard  to 
say  that  interest  is  in  arrear  so  as  to  justify  a 
sale  because  no  account  has  been  rendered  and 
no  appropriation  made,  qusere.    lb. 

Held,  also,  that  the  difference  between  party 
and  party  costs  and  solicitor  and  client  costs  of 
the  present  action  could  not  be  given  to  the 
plaintiff  by  way  of  damages.    Ib» 

— ->  Provisions  for  Payment  of  Costs  to  Soli- 
citor as  Xortgagee.] — ^The  owner  of  leasehold 
property,  part  of  which  was  subject  to  six 
mortgages,  was  threatened  with  an  immediate 
sale  by  the  third  mortgagee  of  the  greater  part 
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of  it,  who  had  bought  in  the  second  mortgage, 
and  was  in  treaty  for  the  purchase  of  the  first. 
The  defendant,  a  solicitor,  advanced  the  money 
needful  to  pay  off  the  mortgagee  and  prevent  a 
sale,  stipulating  that  the  whole  of  the  mortgages 
should  be  paid  off,  and  that  he  should  have  a 
mortgage  for  the  total  sum  paid  by  him,  includ- 
ing costs  of  the  different  mortgagees,  to  bear 
interest  at  the  rate  of  61.  per  cent.,  the  first  and 
second  mortgages  having  previously  been  at  6L 
per  cent.  He  also  stipulated  that  the  mortgage 
should  include  a  separate  property  which  was 
in  mortgage  at  6Z.  per  cent.,  and  that  he  should 
be  entitled  to  costs  as  if  a  client  had  been  mort- 
gagee. All  these  stipulations  were  distinctly 
explained  to  the  mortgagor,  and  were  carried 
into  effect  by  the  mortgage  deed.  In  an  action 
for  redemption  brought  by  the  mortgagor: — 
Held,  that,  as  the  unusual  provisions  had  been 
fully  explained  to  the  mortgagor,  they  were 
binding  upon  him,  except  that,  as  to  the  addi- 
tional property,  which  had  been  included  solely 
for  the  mortgagee's  own  protection,  the  addi- 
tional rate  of  Interest  must  be  disallowed.  Joftes 
V.  Lint(yn,  44  L.  T.  601. 

The  defendant  took  from  the  mortgagor  an 
authority  to  receive  the  rents  of  the  property 
accruing  due  at  the  date  of  the  mortgage,  and 
in  fact  received  the  rents  from  that  &te.  He 
sold  some  of  the  properties  included  in  the  mort- 
gage, under  his  power  of  sale,  and  contracted  for 
the  sale  of  anotner  at  a  price  which  appeared  on 
the  evidence  to  be  below  its  value  ;  the  last-men- 
tioned sale  was  not  completed,  owing  to  the  pen- 
dency of  the  action  : — Held,  that  the  mortgagor 
was  entitled  to  an  account  in  the  usual  form  as 
against  a  mortgagee  who  has  entered  into  posses- 
sion before  there  was  any  interest  in  arrear,  and 
that  the  sale  not  yet  completed  must  be  set  aside. 
An  account  of  costs  in  respect  of  several  abortive 
sales,  and  of  the  sales  finally  carried  out,  which 
had  been  signed  by  the  defendant  without  any 
independent  advice,  was  ordered  to  be  re-opened 
and  taxed.    lb. 

Bight  to  retain  Xoneys — ^Husband  and  Wife.] 
— A  woman  entitled  to  property  for  her  separate 
use  was  desirous  of  raising  money  for  the  im- 
provement of  her  estate,  while  her  husband  also 
wished  to  raise  money  to  dischai*ge  a  debt.  They 
accordingly  arranged  through  their  solicitor  to 
borrow  money  upon  mortgage  of  the  separate 
estate,  and  upon  policies  upon  the  lives  of  each 
of  them  respectively.  The  money  was  to  be  ad- 
vanced by  instalments,  and  when  the  first  instal- 
ment was  due  the  husband  and  wife  signed  a 
joint  authority  for  the  solicitor  to  receive  it  for 
them.  He  received  the  money,  and  claimed  to 
retain  part  of  it  in  respect  of  a  separate  debt  due 
to  him  as  solicitor  of  the  husband  : — ^Held,  that 
in  an  action  by  husband  and  wife  the  solicitor 
could  not  retain  the  money,  or  set  off  against  it 
a  debt  due  from  the  husband,  as  it  was  received 
upon  the  express  understanding  that  it  was  to  be 
held  for  the  husband  and  wife  jointly,  so  that 
there  never  was  any  reduction  into  possession  on 
the  part  of  the  husband.  Jone^  v.  Outhhertson, 
8  L.  R.,  Q.  B.  504 ;  42  L.  J.,  Q.  B.  221  ;  28 
L.  T.  673  ;  21  W.  R.  919— Ex.  Ch. 

Becovery  of  Interest  on  Advaneei.] — The  pro- 
visions of  the  33  &  34  Vict.  c.  28,  s.  17,  as  to 
the  allowance  upon  taxation  of  interest  on 
moneys  disbursed  or  advanced  by  a  solicitor  for 


his  client  do  not  entitle  a  client  whose  costst 
charges  and  expenses  are  ordered  to  be  paid  out 
of  a  fund  in  court  belonging  to  other  parties,  to 
include  in  such  costs,  charges  and  expenses  the 
interest  on  moneys  disbursed  for  him  by  his 
solicitor.  Ilartland  v.  Murrelly  18  L.  R.,  Eq. 
285  ;  43  L.  J.,  Ch.  94  :  28  L.  T.  725  ;  21  W.  R. 
781. 

A  security  taken  for  untaxed  costs  gives  a  so- 
licitor no  right  to  interest  on  them.  There  may, 
however,  be  a  contract  to  pay  such  interest,  if  it 
is  made  with  full  knowl^ge,  sufficient  advice, 
and  necessary  warning  ;  but,  in  the  absence  of 
these,  it  will  be  of  no  force  between  solicitor 
and  client.  Shannon  v.  Ca$ey.  8  Ir.  R.,  Kq. 
307. 

Aoting  as  an  Anetioneer.] — An  attorney  was 
employed  to  sell  lands,  which  he  did,  partly  by 
private  contract,  and  partly  at  auction ;  he  re- 
ceived a  deposit  on  each  sale,  and  signed  receipts 
for  them  as  agent  for  the  vendor.  By  the  con- 
ditions of  the  sale  a  deposit  was  to  be  paid  to 
him  as  agent  for  the  vendor.  On  being  appli^ 
to  by  the  vendor,  he  declined  to  pay  over  the 
deposits  to  him  till  the  sales  were  completed  : — 
Held,  that  he  had  received  the  deposits  as  the 
vendor's  agent  and  not  as  a  stakeholder,  and 
that,  therefore,  the  vendor  could  recover  interest 
on  them  from  the  time  of  the  demand.  Edgell 
V.  Day,  1  H.  &  R.  8  ;  35  L.  J.,  C.  P.  7  ;  13  L.  T. 
328  ;  14  W.  R.  87. 

4.  Acting  as  Tedstee. 

As  to  Costs.]— The  rule,  that  a  solicitor,  being 
also  a  trustee  and  a  party  to  a  cause,  is  not  en- 
titled to  charge  costs,  except  costs  out  of  pocket, 
does  not  extend  beyond  his  acting  as  solicitor  for 
himself  alone.  Cradoch  v.  Piper ^  1  Mac.  &  G. 
664 ;  1  H.  &  T.  617  ;  19  L.  J.,  Ch.  107 ;  14 
Jur.  97. 

A  solicitor  who  accepts  a  trust  under  a  will  or 
settlement  is  not  entitled  to  charge  for  work  and 
labour  done  by  him  as  a  solicitor  in  executing  the 
trust.  New  v.  Jones,  1  Mac.  &  G.  668,  n.  ;  1  H. 
&  T.  632,  n. 

The  rule  which  allows  a  solicitor,  being  also 
a  trustee  and  a  party  to  a  cause,  to  chaige  fall 
costs,  where  he  acts  in  the  suit  for  a  body  of  trus- 
tees, of  which  he  himself  is  one,  does  not  apply 
to  the  case  of  a  solicitor  being  a  trustee  and  act- 
ing as  solicitor  for  himself  and  his  co-trustees  in 
the  administration  of  the  trust  estate  out  of  court. 
Lincoln  v.  Windsor,  9  Hare,  158 ;  20  L.  J.,  Ch, 
531 ;  15  Jur.  766. 

Where  one  of  a  set  of  trustees  is  a  solicitor,  and 
by  the  direction  of  his  co-trustees  acts  profes- 
sionally in  matters  relating  to  the  trust  (such 
business  being  done  out  of  court,  and  not  in  a 
cause  in  Chancery),  he  will  not  be  allowed  any 
remuneration  for  professional  services,  but  only 
be  entitled  to  costs  out  of  pocket.  Brouyhton 
V.  Broughton,  5  De  G.,  Mac.  &  G.  160 ;  25L.  J.,Ch. 
260  ;  1  Jur.,  N.  S.  965. 

Where  one  of  a  set  of  trustees  is  one  of  a  firm 
of  solicitors,  and  the  firm  acts,  by  the  direction  of 
the  trustees,  professionally  in  the  matters  of  the 
trust  estate  (such  business  being  done  out  of 
court,  and  not  in  a  cause  in  Chanceiy),  the  firm 
will  not  be  allowed  any  remuneration  fbr  their 
professional  services,  but  only  be  entitled  to  costs 
out  of  pocket.    lb, 

A  trustee  solicitor  is  entitled  to  be  allowed 
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profit  oosfs  where  he  has  agreed  with  his  partner 
that  such  partner  shall  act  as  solicitor  to  the 
tiiist,  and  receive  the  profits  for  his  own  benefit. 
aach  V.  Ckirlon,  30  L.  J.,  Ch.  639;  7  Jur.,  N.  S. 
441 ;  4  L.  T.  361  ;  9  W.  R.  668. 

A  solicitor  was  appointed  [executor,  and  was 
to  be  at  liberty  to  charge  for  his  professional  ser- 
vices : — Held,  that  he  was  only  entitled  to  charge 
for  services  strictly  professional,  and  not  for 
matters  which  an  executor  ought  to  have  done, 
without  the  intervention  of  a  solicitor;  such 
as  for  attendances  to  pay  premiums  on  policies, 
attending  at  the  bank  to  make  transfers,  and 
attendances  on  proctors,  auctioneers,  legatees, 
and  creditors.  Uarhbi  v.  Darby,  28  Beav. 
825 ;  29  L.  J.,  Ch.  622 ;  6  Jur.,  N.  S.  906  ;  8 
W.  B.  612. 

6.  POWEE  OF  PABTNEB  TO  BiND  FiBH. 

Transaotion  not  within  seope  of  ordinary 
BnsinoM.] — In  March,  1832,  B.  &  C,  who  were 
then  in  partnership  as  solicitois,  were  employed 
by  A.  to  lay  out  500/.  on  mortgage.  They  lent 
the  money  to  L.  on  the  mortgage  of  premises, 
and  retained  possession  of  the  mortgage  deed.  The 
premises  were  afterwards  sold  subject  to  the  mort- 
gage, and  the  purchaser  paid  G.  the  500/.  and  in- 
terest, but  witnout  the  knowledge  of  B.,  and  the 
deed  was  given  up  to  the  purchaser  by  C,  but  no 
receipt  was  indorsed  thereon,  nor  was  any  recon- 
veyance or  receipt  executed  or  signed  by  A., 
who  was  not  informed  that  the  money  had  been 
paid.  In  December,  1832,  C,  without  the  know- 
ledge of  B.,  i*etnrned  to  the  purchaser  3002.  and 
ixiceived  back  the  mortgage  deed,  and  no  part  of 
the  500/.  was  paid  to  A.  Interest,  at  first  on  the 
500/.  and  then  upon  the  300/.,  was  paid  to  C.  by 
the  purchaser,  and  entries  were  made  in  the 
books  of  B.  &  C,  giving  credit  to  A.  for  interest 
on  the  500/.,  and  debiting  him  with  interest  paid 
to  his  agent.  In  July,  1838,  B.  &  G.  dissolved 
partnership.  Up  to  the  dissolution,  interest  on 
the  500/.  was  regularly  paid  to  the  agent  of  A. 
by  C.,  by  cheques  drawn  by  B.  &  C.  on  their 
bankers,  and  after  the  dissolution  it  was  paid  by 
C.,  sometimes  in  cash,  and  sometimes  by  cheques 
on  his  own  banker.  In  some  of  the  receipts  the 
money  was  described  as  interest  u^ion  a  mort- 
gage. A.  died  in  May,  1840.  In  1846,  the  pur- 
chaser paid  0.  the  300/.  and  interest,  and  received 
from  him  the  mortgage  deed.  B.  was  ignorant 
of  the  receipts  and  payments  subsequently  to  the 
investment  of  the  500/.  until  1849.  In  1848  the 
executors  of  A.  first  discovered  that  the  mortgage 
money  had  been  repaid  : — Held,  that  no  action 
wonld  lie  against  B.,  inasmuch  as  the  subsequent 
receipt  of  the  mortgage  money  by  C.  was  wholly 
unauthorized,  and  not  within  the  scope  of  the 
partnership  business.  Simms  v.  Bmtton^  5  Ex. 
802  ;  20  L.  J.,  Ex.  41. 

Held,  secondly,  that  the  Statute  of  Limitations 
was  a  bar  to  the  action.    lb. 

The  receipt  of  money  by  one  of  the  firm  of  at- 
torneys from  a  client,  professedly  on  behalf  of 
the  firm,  for  the  general  purpose  of  investing  it 
as  soon  as  he  can  meet  with  a  good  security,  is 
not  an  act  within  the  scope  of  the  ordinary 
business  of  an  attorney,  so  as,  without  further 
proof  of  authority  from  his  partners,  to  render 
them  liable  to  account  for  the  money  so  de- 
posited, such  a  transaction  being  part  of  the 
DOBineBS  of  a  scriven6# ;  and  attorneys,  as  such, 
not  necesBarily  being  scriveners.     Harnian  v. 


Johnson,  2  £1.  &  Bl.  61 ;  8  0.  &:  IC  272  ;  22  L.  J., 
Q.  B.  297  ;  17  Jur.  1099. 

But  if  money  is  so  deposited  with  one  partner 
for  the  purpose  of  its  being  invested  on  a  peculiar 
security,  the  other  partners  are  liable  to  account 
for  it,  such  a  transaction  coming  within  the 
ordinary  business  of  an  attorney.    lb. 

By  Drawing  Post-dated  Cheque  in  Vame  of 
Firm.] — A  member  of  a  firm  of  attorneys  has  no 
implied  authority  to  bind  his  co-partners  by  a 
post-dated  cheque  drawn  in  the  name  of  the 
firm.  Forster  v.  Machreth,  2  L.  R.,  Ex.  163 ; 
36  L.  J.,  Ex.  94  ;  16  L.  T.  23  ;  15  W.  R.  747. 

By  Drawing  Bill  in  Vame  of  Firm.] — One  of 
two  attorneys  in  partnership  has  no  implied 
authority  to  bind  his  partner  by  a  note  or  bill  in 
the  name  of  the  firm,  though  given  for  their 
debt,  as  for  money  handed  to  the  firm  by  a  client 
to  be  laid  out  on  mortgage.  Hedley  v.  Bain- 
bridge,  3  Q.  B.  316 ;  2  G.  &  D.  483 ;  11  L.  J.,  Q.  B. 
293. 

The  business  of  attorneys  is  not  such  as  to 
render  it  either  necessary  or  usual  to  draw  or  to 
indorse  bills  of  exchange,  and  therefore  a  mem- 
ber of  a  firm  of  attorneys  has  not,  as  such, 
authority  to  bind  his  firm,  cither  by  drawing  or 
by  indorsing  them.  Garland  v.  Jacomb,  8  L.  R., 
Ex.  216  ;  28  L.  T.  877  ;  21  W.  R.  868— Ex.  Ch. 

By  Undertaking  to  Pay.]~One  partner  of  a 
firm  of  attorneys  has  no  authority  to  sign  an 
undertaking  in  the  name  of  the  firm  for  the  pay- 
ment of  the  amount  of  debt  and  costs  to  the 
plaintiff  in  an  action,  in  order  to  procure  the 
discharge  of  the  defendajit  in  that  action  from 
custody.  Hasleham  v.  Toung,  D.  &  M.  700 ;  5 
Q.  B.  833  ;  13  L.  J.,  Q.  B.  205  ;  8  Jur.  338. 

By  Fraudulent  Bepresentation.] — A  solicitor 
is  civilly  responsible  for  the  fraudulent  represen- 
tation of  his  partner  as  to  the  investment  of 
moneys  intrusted  to  the  firm.  Blair  v.  Bromley, 
16  L.  J.,  Ch.  495. 

Liability  for  Beeeipt  of  Xoney  by  Partners.]^ 
Svcjfoat,  cols.  1844,  1845. 

VII.    LIABILITY  OF. 
1.  Genbbally. 

To  Aeoonnt.] — A  firm  of  solicitors  purchased 
leasehold  property,  and  soon  afterwards  they 
formed  a  company  (of  which  they  were  appointed 
the  solicitors)  to  take  over  the  property,  which 
they  sold  to  the  company  at  a  price  greatly  in 
excess  of  that  which  they  hod  paid  for  it : — 
Held,  that  no  fiduciary  relation  having  existed 
between  the  parties  at  the  time  when  the  soli- 
citors purchased  the  property,  and  there  having 
beed  no  fraud,  concealment,  or  misrepresentation 
on  the  part  of  the  solicitors,  and  all  the  then 
members  of  the  company  having  been  fully  aware 
of  the  facts,  the  side  could  not  be  opened,  and 
the  solicitors  were  not  accountable  for  theprofit 
made  on  the  transaction.  Mason's  Hall  Tavern 
Investment  Company  v.  Nokes,  22  L.  T.  503. 

Where  a  party  gave  a  sum  of  money  to  his 
solicitors  to  inyest : — Held,  that  as  this  was  a 
single  isolated  transaction,  a  bill  for  an  account 
as  between  principal  and  agent  could  not  be 
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mamtained  as  against  the  solicitors.  Mare  y. 
Zetoi^y  4  It.  Eq.  R.  219. 

When  on  a  bill,  against  a  firm  of  solicitors  who 
were  the  trustees  of  a  settlementi  for  an  account, 
but  in.  which  there  was  no  charge  of  wilful 
neglect  or  default,  and  no  relief  prayed  as  against 
it,  the  plaintiff  succeeded  in  establishing  his 
case ;  the  court  directed  an  inquiry  as  to  the 
defendant's  dealings  with  the  trust  fund,  and  if 
on  taking  the  accounts  it  should  appear  that 
they  had  been  guilty  of  wilful  neglect  or  defanlt 
in  the  discharge  of  their  duty,  they  should  be 
charged,  in  taking  the  accounts,  with  such  wilful 
neglect  or  default.  iViw/t  v.  HowelL  21  L.  T. 
743. 

A  solicitor  was  active  in  founding  a  banking 
company.  Before  its  establishment  he  entered 
into  a  secret  arrangement  with  a  stranger,  that 
the  latter  should  purchase  some  property  eligible 
for  the  banking-house  on  a  joint  speculation. 
After  its  establishment,  the  company  purchased 
part  of  the  premises  for  their  banking-house,  not 
knowing  tlmt  their  solicitor  was  interestwl  in 
it : — Held,  that  he  must  account  to  the  company 
for  all  the  profits  made  by  him  by  the  whole 
transaction,  but  that  the  stranger  was  under  no 
such  liability.  Tyrrell  v.  Bank  of  L<yndon,  10 
H.  L.  Cas.  26  ;  31  L.  J.,  Ch.  369  ;  6  L.  T.  1  ;  10 
W.  R.  359. 

H.  by  agreement  with  J.  became  solicitor  on 
the  record  in  certain  suits,  and  an  arrangement 
was  made  that  moneys  received  by  him  as  such 
solicitor  should  be  applied  to  meet  some  fees 
to  counsel  due  from  J.  The  moneys  were  so 
received  and  applied  after  J.'s  death.  J.'s  estate 
was  insolvent,  and  a  summons  was  taken  out  by 
his  executor  for  payment  of  these  sums  : — Held, 
that  as  H.  had  received -these  moneys  as  solicitor 
on  the  record  and  by  express  agreement  with  J., 
he  was  entitled  to  retain  them,  subject  only  to 
an  account.  Jeycs  v.  Jeyes,  45  L,  J.,  Ch.  245  : 
34  L.  T.  167. 

':•  To  Charges  of  Frand.] — ^When  it  was  sought  to 
restrain  a  solicitor  from  proceeding  in  a  suit  to 
recover  costs,  and  to  declare  him  guilty  of  frand, 
on  the  ground  of  not  having  disclosed  a  will 
affecting  the  title  in  property  which  his  client 
was  about  to  purchase,  it  appearing  that  a  copy 
of  the  will  had  been  handed  to  a  solicitor  wno 
had  previously  acted  for  the  vendee  in  the  sale  : 
— Held,  that  fraud  should  not  be  presumed 
against  him,  notwithstanding  the  fact  that  he 
had  prepared  an  answer  to  be  sworn  by  the 
plaintiff  in  a  chancery  suit,  in  which  it  was 
expressly  stated  that  the  plaintiff  made  the  pur- 
chase without  any  notice  of  the  will.  UPMroy 
V.  Murphy,  22  W.  R.  601. 

The  non-production,  in  Ireland,  of  title  deeds 
to  the  solicitor  instructed  to  prepare  a  mortgage 
upon  an  estate  there  will  not  of  itself  be  deemed 
a  proof  that  the  solicitor  has  acted  fraudulently, 
or  even  negligently,  so  as  to  affect  the  interest  of 
his  client.  Agra  Bank  v.  Barry.  7  L.  R.,  H.  L. 
135. 


When  not  lupported — Costs.]— Although 


relief  maybe  given  at  the  suit  of  a  client  against 
his  solicitor  for  loss  sustained  by  gross  negli- 
gence, yet  where  the  loss  was  in  respect  of  a 
matter  of  conduct  as  to  which  the  advice  of  the 
solicitor  was  founded  on  the  opinions  of  com- 
petent surveyors  as  to  the  value  of  the  property, 
"ind  those  opinions  submitted  to  the  judgment 


of  the  client,  the  court  dismissed  the  bill ;  and 
as  fraud  and  improper  motives  were  charged 
without  evidence  to  support  those  charges,  the 
bill  was  dismissed  with  costs.  Chapman  y.  Chap- 
man,  9  L.  R.,  Eq.  276  ;  22  L.  T.  145  ;  18  W.  R. 
533. 

•For  Breaohee  of  Tnut.] — ^A  solicitor  acting 
for  the  sole  survivor  of  three  trustees,  prepared, 
by  his  directioUf  a  deed  appointing  the  husband 
of  the  cestui  que  trust  sole  trustee  in  his  place, 
and  another  solicitor,  acting  for  the  cestui  que 
trust  and  her  husband,  perused  and  approved  of 
the  draft.  The  deed  was  executed,  and  the  trust 
fund  transferred  to  the  husband  as  new  trustee, 
and  by  him  sold  out  and  never  replaced.  There 
being  no  ground  for  imputing  to  either  of  the 
solidtors  Imowledge  or  suspicion  of  any  improper 
design  in  the  transaction  : — Held,  that  neither 
of  them  was  liable  for  the  loss  occasioned  by  the 
breach  of  trust.  Bariies  v.  Addy,  9  L.  R.,  Ch. 
244 ;  43  L.  J.,  Ch.  513  ;  30  L.  T.  4 ;  22  W.  B.  505, 

The  court  disapproves  of  the  practice  of  making 
solicitors  or  others,  who  are  properly  witnesses, 
and  who  are  not  primarily  chargeable  with  any 
part  of  the  relief  prayed,  parties  to  suits  with  a 
view  of  charging  them  with  costs  alone.    lb. 

For  Xoney  Received  or  Paid.] — ^A  firm  of  soli- 
citors, acting  for  two  trustees,  and  receiving 
trust  moneys  from  them,  and  paying  over  a 
portion  of  such  moneys  to  one  only  of  the  trus- 
tees, who  afterwards  dies  insolvent,  is  liable  to 
the  trust  estate  for  the  whole  amount  of  moneys 
received  from  the  two  trustees.  Lee  v.  Sankey, 
or  Ghtger  v.  Sankey,  15  L.  R.,  Eq.  204  ;  27  L.  T. 
809  ;  21  W.  R.  286. 

A  solicitor  was  employed  by  the  trustees  for 
sale  of  an  estate,  his  duty  being  to  receive  the 
purchase-moneys  and  pay  them  in  to  the  trustees* 
banking  account.  He  received  large  sums,  paid 
them  in  to  his  private  account,  and  died  insol- 
vent. His  banking  account  at  his  death  shewed 
a  large  credit,  principally  made  up  of  specific 
sums  which  corresponded  with  receipts  by  him 
on  account  of  sales  of  the  trust  estate  : — Held, 
that  these  specific  sums  could  be  followed  by  the 
trustees,  and  that  there  could  not  be  a  set-off 
allowed  in  respect  of  sums  alleged  to  have  been 
paid  by  the  solicitor  on  account  of  the  trust 
estate,    Blrt  v.  Burt,  36  L.  T.  943. 

A  solicitor  having  received  money  to  invest  for 
a  client  upon  mortgage  of  a  particular  property, 
represented  in  writing  to  the  client  that  the 
money  was  all  invested  as  arranged,  and  paid 
him  intcrcst  as  on  the  mortgage.  After  the 
solicitor's  death  it  was  discovered  that  the 
solicitor  had  not  effected  the  mortgage,  but 
had  mixed  the  money  with  his  own,  and  had 
invested  a  larger  sum,  purporting  to  be  his  own 
money,  upon  mortgage  of  the  identical  pro- 
perty. In  a  creditors*  suit  for  the  administra- 
tion of  the  insolvent  estate  of  the  solicitor : — 
Held,  under  the  circumstances,  that  the  solici- 
tor's estate  was  bound  by  the  representation, 
and  that  the  client's  money  was  repayable  out 
of  the  proceeds  of  sale  of  the  mortgaged  estate. 
Middleton  v.  Pollock,  Wetlterall,  Ex  parte^  4 
Ch.  D.  49  ;  46  L.  J.,  Ch,  39 ;  35  L,  T.  608  j  25 
W.  R.  94. 

Liability  of  Xembers  of  Finni.] — ^A  client 

of  the  defendants'  firm  of%olicitors,  who  was  on 
terms  of  intimacy  and  transacted  his  business 
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with  one  of  the  members,  went  to  New  Zealand 
to  reside,  leaving  his  wife  in  this  coantiy ;  upon 
l^e  wife's  death  the  defendants  sent  out  a  power 
of  attorney  to  be  executed,  by  whioh  this  mein- 
ber  of  the  firm  was  to  be  appointed  sole  attorney 
to  administer  the  wife's  separate  estate,  another 
member  being  nominated  in  his  stead  in  case 
he  should  die  or  be  unable  to  act.  The  firm 
extracted  letters  of  administration  in  the  name 
of  this  one  member,  the  sureties  to  the  necessary 
bond  being  another  member  and  the  head  cleiic 
of  the  firm.  Upon  the  administrator's  death,  it 
was  found  that  he  had  misappropriated  certain  of 
the  assets  which  had  come  into  his  hands,  but 
which  had  not  been  paid  to  the  firm's  account. 
In  an  action  by  the  client  to  recover  these 
misappropriations  from  the  surviving  members 
of  the  firm,  the  defendants  claimed  to  set  off  the 
firm's  professional  costs  for  everything  done  in 
the  administration  by  the  deceased  partner  as  well 
as  by  themselves,  and  paid  into  court  only  the 
remainder  of  the  amount  actually  paid  by  the 
administrator  to  the  firm's  account : — Held^  that 
this  was  the  employment  of  the  deceased  mem- 
ber, and  not  of  the  firm,  to  administer  ;  that  the 
costs  of  the  firm  were  charged  as  those  of  solici- 
tors to  the  administrator ;  and  that  the  defen- 
dants were  not  liable  beyond  their  payment  into 
court.     CUUton  v.  Cooke,  37  L.  T.  607. 

When  a  client  has  intrusted  a  firm  of  solicitors 
with  moneys  for  investment  on  his  behalf,  he  is 
At  liberty,  in  the  event  of  their  misapplication  of 
the  moneys,  to  sue  all  or  any  one  or  more  of  the 
members  of  the  firm,  their  liability  being  both 
johit  and  several.  Plumer  v.  Gregory,  18  L.  R., 
Bq.  621 ;  43  L.  J.,  Ch.  616  ;  81  L.  T.  80 

In  order  to  render  one  partner  in  a  firm  of 
solicitors  liable  for  the  misapplication  of  money 
intrusted  by  a  client  of  the  firm  to  the  other 
partner,  it  must  be  shewn  that  the  money  was 
received  by  that  other  partner  in  the  ordinary 
course  of  business,  for  tne  purpose  of  being  in- 
vested on  a  specific  security,    lb, 

A  mere  general  statement  to  the  client  by  the 
partner  who  receives  the  money  that  the  money 
98  to  be  lent  on  security  to  another  client  is  not 
sufficient  to  bind  the  other  partner ;  the  receipt 
of  money  for  the  purpose  of  laying  it  out  gene- 
rally not  being  part  of  a  solicitor's  business,  or 
within  the  scope  of  a  solicitor  partnership.    Jh, 

Money  received  by  one  member  of  a  firm  of 
solicitors  in  the  course  of  the  management  and 
settlement  of  the  affairs  of  a  client  of  the  firm, 
is  money  paid  to  the  firm  in  the  course  of  their 
professional  business ;  and,  consequently,  the 
members  of  the  firm  are  liable  to  make  good 
any  loss  occasioned  by  the  negligence  or  dis- 
honesty of  their  partner  by  whom  such  money 
was  received.  DmdoTiald  (^Earl)  v.  Musterman, 
7  L.  R.,  Bq.  504  ;  38  L.  J.,  Ch.  350 ;  20  L.  T.  271 ; 
17  W.  R.  548. 

Unless  it  be  purchase-money  or  money  due  to 
a  client  on  mortgage.  BourdUlon  v.  Roche,  27 
L.  J.,  Ch.  681. 

In  a  sale  of  real  estate,  to  be  made  with  the 
Approbation  of  the  judge,  the  solicitors  of  the 
plaintiff,  who  had  the  conduct  of  the  sale,  re- 
ceived the  deposit  from  the  auctioneer.  The 
deposit  was  not  paid  into  court  as  ordered,  but 
was  misappropriated  by  one  of  the  firm  of  soli- 
citors, who  absconded : — Held,  that  it  was  the 
duty  of  the  solicitors  to  receive  the  deposit  from 
the  auctioneer  and  pay  it  into  court,  and  that 
therefore  the  remaining  partners,  and  not  the 


auctioneer,  must  make  good  the  loss.  Biggs 
V.  Bree,  61  L.  J.,  Cb.  263  ;  46  L.  T.  8  ;  30  W.  R. 
278. 

Trustees  deposited  with  a  solicitor  certain 
bonds  payable  to  bearer.  His  partner  had  no 
actual  knowledge  of  this,  but  letters  referring 
to  the  bonds  were  charged  for  in  bills  of  costs 
delivered  by  the  firm ;  letters  referring  to  Uie 
bonds  were  also  copied  into  the  letter  book  of 
the  firm ;  and  cheques  for  money  received  as 
interest  on  the  bonds  were  drawn  on  the  account 
of  tiie  firm.  The  solicitor  made  away  with  the 
bonds : — Hedd,  that,  under  the  circumstances,  his 
partner  was  liable.  Jhindonald  v.  Masterman 
(7  L.  R.,  Bq.  504)  referred  to.  Cleather  v. 
TwUden,  24  Ch.  D.  731 ;  53  L.  J.,  Ch.  365 ;  49 
L.  T.  633 ;  32  W.  R.  198. 

The  practice  of  the  solicitors  having  the 
conduct  of  a  sale  to  pay  the  deposits  into  court 
for  the  auctioneer  is  within  the  ordinary  business 
of  a  solicitor.  An  auctioneer  sent  the  deposits 
received  on  a  sale  to  the  solicitors  of  the  plaintiff, 
who  had  the  conduct  of  the  sale,  to  be  paid  into 
court.  This  deposit  was  received  by  one  of  the 
members  of  the  firm,  and  misappropriated.  On 
the  question  whether  the  auctioneer  should  not 
have  himself  paid  this  deposit  into  court,  and 
whether  he  was  not  therefore  liable  to  pay  it 
over  again  : — Held,  that  the  receipt  and  payment 
into  court  of  the  auctioneer's  deposit  was  within 
tbe  onlinary  business  of  the  solicitors  to  the 
party  having  the  conduct  of  the  sale,  and  that 
the  innocent  members  of  the  firm  were  therefore 
liable  for  the  defalcation  of  their  partner.  Biggs 
V.  Bree,  61  L.  J.,  Ch.  263  ;  46  L.  T.  8  ;  30  W.  R. 
278— C.  A.  Affirming  51  L.  J.,  Ch.  64  ;  46  L.  T. 
648  ;  30  W.  R.  132, 

Xortgage  from  Client,  Xeasnre  of  Damages  in 
luccesifbl  Action  against.  ] — ^A  solicitor  advanced 
money  to  his  client  on  a  second  mortgage,  in 
which  was  inserted  a  power  of  sale  exerciseable 
at  any  time  without  the  usual  proviso  requiring 
that  notice  should  be  given,  or  some  interest 
should  be  three  months  in  aiTear  ;  and  it  was  not 
shewn  that  he  explained  to  the  client  that  the 
power  was  not  in  the  usual  form.  The  solicitor 
afterwards  took  possession,  and  for  several  years 
received  the  rents,  which,  together  with  some 
payments  made  by  the  mortgngor,  exceeded  the 
interest  on  both  mortgages.  He  then  sold  the  pro« 
perty  without  notice  : — Held,  in  an  action  by  the 
mortgagor  against  the  solicitor,  that  the  omission 
from  the  power  of  sale  of  the  usual  qualifying 
clause  was  a  breach  of  duty,  and  that  the  mort* 
gagee  was  liable  In  damages  as  for  an  improper 
sale,  unless  it  could  be  shewn  that  some  interest 
was  three  months  in  arrear ;  and  whether  the 
absence  of  explanation  did  not  make  it  improper 
even  if  there  was  interest  in  arrear,  quaere. 
CockhumY,  Edijoards,  18  Ch.  D.  449 ;  51 L.  J.,  Ch. 
46  ;  45  L.  T.  600 ;  30  W.  R.  446— C.  A.  Varying 
16  Ch.  D.  393  ;  50  L.  J.,  Ch.  181 ;  43  L.  T.  755  ; 
29  W.  R.  136. 

Held,  that  tbe  fact  that  the  mortgagee  had 
received  rents  to  an  amount  more  than  sufficient 
to  pay  the  interest  would  not  by  itself  prove  that 
there  was  no  interest  in  arrear  if  no  appropria- 
tion was  shewn  to  ^ave  been  made.  The  dictum 
in  Brooklehurst  v.  Jessop  (7  Sim.  442)  overruled. 
lb. 

Bat  held,  that,  as  in  an  account  sent  by  the 
mortgagee  to  the  mortgagor  the  interest  was 
treated  as  satisfied  up  to  a  certain  day  out  of  the 
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rents,  there  was  evidence  of  an  arrangement  that 
the  rents  should  be  applied  in  discharge  of  in- 
terest, and  that,  as  the  final  account  shewed 
that  if  the  rents  were  thus  appropriated  there 
would  be  no  interest  in  arrear  at  the  time  of 
sale,  the  sale  was  improper.  Whether  a  mort- 
gagee in  possession  having  a  balance  of  rents  in 
hand  more  than  sufficient  for  payment  of  the 
interest  and  all  expenses  he  has  incurred  can 
be  heard  to  say  that  interest  is  in  arrear  so  as 
to  justify  a  sale  because  no  account  has  been 
rendered  and  no  appropriation  made,  quaere. 
lb. 

Held,  that  the  difference  between  party  and 
party  costs  and  solicitor  and  client  costs  of  the 
present  action  could  not  be  given  to  the  plaintiff 
by  way  of  damages.    Ih, 

2.  On  Undebtakikgs. 

Generally.] — In  an  application  for  the  sum- 
mary interference  of  the  court  upon  an  attorney's 
undertaking,  the  question  is,  Did  he  or  did  he 
not  act  in  the  particular  transaction  in  the 
character  of  an  attorney  ?  If  he  did,  the  court 
will  hold  him  liable.  Fairtliornc^  In  re^  3  D.  &  L. 
548 ;  1  B.  C.  Rep.  40 ;  15  L.  J.,  Q.  B.  131  ;  10 
Jur.  287. 

To  Withdraw  Pleas.]  — If  an  undertaking 
given  by  an  attorney  to  withdraw  pleas  is  not 
carried  out  and  the  plaintiff  in  consequence  loses 
the  benefit  of  a  subsequent  judgment,  the  defen- 
dant's attorney  is  not  necessanly  liable  for  the 
plaintiff's  debt  and  costs.  Burnett  v.  Proris, 
22  L.  T.  543. 

To  Pay  Debt  and  Costs.]— The  court  will  com- 
pel an  attorney  to  perform  his  undertaking  to 
pay  a  sum  of  money,  even  though  in  respect  of 
the  debt  of  another,  and  void  under  the  Statute 
of  Frauds,  29  Car.  2,  c.  3,  s.  4.  Hilliard,  In  re, 
2  D.  &  L.  919  ;  14  L.  J.,  Q.  B.  225  ;  9  Jur.  664. 

An  attorney  of  a  mortgagor,  desirous  of  selling 
the  property,  having  induced  the  attorney  of  the 
mortgagee  to  give  up  the  title-deeds,  on  his  un- 
dertaking to  pay  him  the  costs  of  preparing  the 
abstract  of  title,  the  court  granted  a  rule,  order- 
ing him  to  pay  the  amount  pursuant  to  his  un- 
dertaking. Gee,  In  re^  2  D.  &  L.  997 ;  10  Jur. 
694. 

A  plaintiff  having  issued  execution  on  a 
judge's  order  against  the  defendant,  his  attorney 
sent  to  the  plaintiff  the  following  letter  : — "  Sir, 
— Taunelf  v.  Gordon, — In  consideration  of  your 
agreeing  to  suspend  execution  upon  the  judg- 
ment, I  hereby  undertake  to  make  an  arrange- 
ment with  you  respecting  the  payment  of  the 
debt  and  costs  prior  to  Mr.  G.  being  discharged 
from  prison  under  his  present  det^ers  ;  or  in 
the  event  of  your  not  agreeing  to  the  terms 
offered  by  me,  to  inform  you  in  sufficient  time  of 
his  intended  discharge,  so  that  you  may  not  be 
deprived  of  your  power  of  lodging  a  detainer 
against  him  in  this  action.  Your  reply,  approv- 
ing this  arrangement,  will  oblige,*  &c.  The 
court  discharged  a  rule  obtained  to  compel  the 
attorney  to  pay  the  debt  and  costs.  Thompson  v. 
Gordon,  4  D.  &  L.  49  ;  15  M.  &  W.  610  ;  15  L.  J., 
Ex.  844. 

An  attorney,  who  has  acted  as  such  in  one  of 
the  superior  courts,  and  signed  an  undertaking 
in  sacn  court,  cannot  refuse  to  perform  that 


undertaking  on  the  ground  that  he  is  not  an 
attorney  of  that  court.    lb. 

The  attorneys  for  the  plaintiff  and  defendant 
in  U  horse  cause,  which  was  ready  for  trial,  bat 
had  been  withdrawn  at  the  assizes,  signed  the 
following  undertaking : — ^''  We,  the  nndezsigned, 
attorneys  for  the  plaintiff  and  defendant,  do 
hereby  personally  consent,  undettake  and  agree, 
that  the  record  in  this  cause  shall  be  vrlthdrawn ; 
that  the  defendant  shall  take  back  the  horse  in 
the  pleadings  named,  and  shall  pay  64/.  11$.  to 
the  plaintiff ;  that  the  costs  of  the  suit  on  the 
part  of  the  defendant  shall  be  taxed  between 
the  parties,  on  the  principle  between  plaintiff 
and  defendant ;  and  that  such  taxation  shall  be 
perfected  by,"  &c. : — Held,  that  the  plaintiff's 
attorney  in  the  original  action  was  personally 
liable  upon  this  undertaking  to  pay  to  the  de- 
fendant's attorney  the  costs  when  taxed,  pur- 
suant to  the  agreement.  Ive^on  v.  Coriit^ton,  2 
D.  k  R.  307  ;  1  B.  &  C.  160. 

8o,  where  the  solicitors  of  the  assignee  of  a 
bankrupt  tenant,  on  whose  lands  a  distress  had 
been  levied  by  the  landlord,  gave  an  undertaking 
in  the  following  terms  : — ^**  We,  as  solicitors  to 
the  assignees,  undertake  to  pay  to  the  landlord 
his  rent,  provided  it  do  not  exceed  the  value  of 
the  effects  distrained :" — ^Held,  that  they  were 
personally  liable.    Burrell  v.  Jone%,  3  B.  &  A. 

The  solicitor  of  the  London  creditors  of  a  bank- 
rupt in  the  country  wrote  to  B.,  the  solicitor  of 
the  country  creditors  of  the  bankrupt,  the  fol- 
lowing letter : — "  I  am  willing,  on  behalf  of  the 
London  creditors,  to  bear  two-thirds  of  the  ex- 
pense of  Messrs.  B.  &  B.,  or  such  barrister  as  you 
may  think  fit,  for  resisting  Mr.  E.'8  proof  under 
the  commission,  and  of  investigating  the  accounts 
of  the  assignees  at  the  meeting  on  the  18th  inst. 
I  hereby  undertake  to  bear  and  pay,  on  behalf  of 
these  creditors,  two-thirds  of  the  expenses  in- 
cident thereto  accordingly."  And  the  meeting 
being  afterwards  adjourned,  A.  wrote  to  B. 
another  letter,  in  which  he  said — ^*  I  shall  have 
no  objection  to  bear  as  before  the  proportion  of 
expense  of  the  barrister  attending  the  meeting 
stated  in  your  letter : " — Held,  that  A.  was  per- 
sonally liable  for  the  proportion  of  the  expenses.. 
Hall  V.  Ashurst,  1  C.  &  M.  714  ;  3  Tyr.  420. 

An  attorney  for  a  defendant  in  a  feigned  issue 
undertook  to  pay  a  given  sum  of  money  on  a 
given  day.  The  money  was  not  demanded  on 
the  day  specified,  but  repeated  applications  were 
subsequently  made  for  the  money  in  vain.  Be- 
tween three  and  four  years  after  the  money 
became  due,  a  summary  application  was  made  to 
the  court  to  compel  the  attorney  to  pay  the 
money  pursuant  to  his  undertaking.  The  courts 
notwithstanding  the  delay  which  had  taken 
place,  made  the  rule  absolute,  with  costs.  Swan^ 
In  re,  I  B.  C.  Rep.  99  ;  15  L.  J.,  Q.  R  402  ;  10 
Jur.  715. 

Plaintiffs  were  assignees  of  a  mortgage  granted 
by  A.  and  B.,  for  2,000/.,  and  had  procured  an 
advance  from  them  for  a  client,  on  the  same  se- 
curity, of  325Z.,  and  were  creditors  of  A.  and  B.  for 
a  further  sum  of  164Z.  They  had  commenced 
actions  for  the  first  two  sums,  and  obtained  a 
verdict  in  the  action  for  the  last.  Under  these 
circumstances,  an  attorney,  but  not  employed  aa 
such  in  his  business,  induced  the  plaintiffs  to  stay 
proceedings  for  two  months  in  the  last  action, 
and  to  allow  judgment  to  be  suffered  by  default 
in  the  other  two,  on  which  no  execution  was.  to 
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issae  for  two  months.  The  consideration  for  this 
stay  of  proceedings  was  that  the  attorney  under- 
took that  the  money  should  be  paid,  whenever 
the  necessary  securities  should  be  completed ; 
stating  at  the  same  time  the  name  of  another 
party  through  whom  the  money  was  to  be  pro- 
cured, and  to  whom  the  mortgages  were  to  be ' 
transferred.  Ultimately,  the  third  party  in 
question  refused  to  execute : — Held,  that  the 
attorney  had  rendered  himself  personally  liable 
in  respect  of  all  these  sums.  Harper  v,  ^Villiams, 
4  Q.  B.  219  ;  12  L.  J.,  Q.  B.  237. 

S.,  being  desirous  of  assigning  a  lease  which  he 
bad  deposited  with  the  plaintiffs  to  secure  ad- 
vances, employed  the  defendants,  who  were  in 
partnership  as  attorneys,  to  get  the  lease  from 
the  plaintifEs.  T.,  one  of  the  defendants,  accord- 
ingly arranged  with  the  plaintiffs  that  they 
should  give  up  the  lease  on  receiving  from  him 
the  following  undertaking,  signed  by  him  in  the 
name  of  the  firm  :  "  We  undertake,  in  considera- 
tion of  your  handing  to  us  the  deeds  and  papers 
in  your  possession  relating  to  the  Rose  and 
Crown  Inn,  at  Hounslow,  so  as  to  enable  us  to 
complete  the  assignment  of  the  lease  of  such 
property,  to  pay  you  200Z.  on  the  day  after  the 
completion  of  the  assignment  of  such  lease,  and 
the  further  sum  of  250Z.  on  or  before  the  3rd 
September  next."  The  other  defendant  was  not 
aware  that  this  undertaking  was  given  ;  but  the 
whole  transaction  was  entered  in  the  books  of 
the  firm,  and  the  purchase-money  was  paid  into 
the  partnership  account : — ^Held,  that  this  was 
not  a  bare  guarantee  for  the  debt  of  a  third  per- 
son, but  an  undertaking  to  appropriate  money 
to  be  received  by  the  firm  in  the  ordinary  course 
of  the  partnership  business,  and  that  it  was 
therefore  binding  on  the  firm.  Alliance  Bank 
V.  Tucker,  17  L.  T.  13  ;  16  W.  R.  992. 

To  Pay  Legaey  Duty.]— Where  an  attorney 
was  intrusted  by  executors  with  a  sum  of  money, 
for  the  purpose  of  paying  legacy  duty,  and  failed 
so  to  apply  it,  the  court  refused  to  interfere  sum- 
marily to  compel  him  to  refund  the  money,  as  it 
did  not  appear  that  this  employment  was  neces- 
sarily in  his  professional  character,  or  that  he  had 
en  other  occasions  ever  acted  as  attorney  for  the 
parties.  Webb,  In  re,  2  D.  &  L.  932  j  14  L.  J., 
<5.  B.  244  ;  9  Jur.  538. 

Guarantee  as  Surety.] —Where  a  party,  about 
to  borrow  money  to  carry  on  a  lawsuit  in  an 
ecclesiastical  or  in  an  Irish  court,  referred  the 
lender  to  an  attorney  to  inform  him  of  the  nature 
of  the  suit,  and  the  latter  gave  a  guarantee  of 
the  loan,  but  one  on  which  an  action  would  not 
lie  : — Held,  that  the  court-  would  not  interfere 
summarily  to  enforce  the  guarantee.  Kcams, 
In  re,  11  Jur.  621. 

When  Aoting  as  Agent.] — Upon  a  proposed 
sale  of  a  bankrupt's  effects,  the  plaintiff  gave 
notice  of  a  claim  to  part  under  a  bill  of  sale, 
whereupon  the  solicitors  of  the  assignees  wrote 
to  the  plaintiff's  solicitors  in  these  terms  :  '*  In 
consideration  of  A.,  for  whom  you  act,  consent- 
ing to  the  sale,  we  hereby,  on  behalf  of  the 
assignees,  consent,"  &c. ;  to  which  the  plaintiff's 
attorneys  answered  in  these  terms :  "  In  com- 
pliance with  the  undertaking  given  by  you 
nerein,  we,  on  the  part  of  the  plaintiff,  consent 
to  the  sale : " — Held,  that  these  letters  i^ewed, 
upon  the  face  of  them,  under  the  circumstances, 


that  the  solicitors  of  the  assignees  professed  to 
contract  onlv  as  agents,  LewU  v.  JS  ickoUon,  18 
Q.  B.  503  ;  21  L.  J.,  Q.  B.  311 ;  16  Jur.  1041. 

An  attorney  wrote  the  following  letter  to  the 
plaintiff  :  "  Sir, — Mr.  "Wright  has  handed  me 
your  letter  of  the  3rd  respecting  the  non-payment 
of  the  bill  for  91^.  due  on  Saturday.  I  am  now 
making  arrangements  for  an  advance  to  Mr. 
Wright,  to  enable  him  to  pay  this  and  other 
claims  upon  him,  and  if  you  will  have  the  good- 
ness to  hold  the  bill  for  a  few  days,  I  shall  be 
prepared  on  his  behalf  to  take  it  up."  The 
plaintiff  had  no  further  communication  with  the 
attorney,  and  on  the  receipt  of  the  letter  was  not 
aware  that  he  was  an  attorney  : — Held,  that  this 
letter  did  not  render  him  personally  liable. 
Allaivay  v.  Duncan,  16  L.  T.  264. 

A  solicitor  contracted,  in  his  own  name,  to 
purchase  a  freehold  ;  he  resisted  the  performance 
of  it  on  the  ground  that  he  had  acted  as  the 
mere  agent  of  a  client,  and  that,  it  being  a  case 
of  hardship,  damages  at  law  would  be  an  ade- 
quate remedy  to  the  vendor : — Held,  that  he  was 
bound  to  pe^orm  the  contract.  Saxon  v.  Blake, 
29  Beav.  438. 

When  Aeting  for  Company.] — Where  an  at- 
torney of  a  railway  company  contracted  as  such, 
but  managed  all  the  concerns  of  the  company, 
there  being  no  acting  committee : — Held,  that 
the  attorney  was  not  personally  liable  under 
such  contracts.    Russell  v.  Reece,  2  C.  &  E:  669. 

To  give  Beeurity  for  Ck>stf.] — A  defendant  ob- 
tained a  judge's  order  in  the  following  terms : 
"It  is  ordered  that  the  plaintiff  do  forthwith 
give  security  for  costs  to  the  satisfaction  of  the 
master ;  no  stay  of  proceedings  in  the  meantime, 
the  attorney  for  the  plaintiff  hereby  undertaking 
to  find  such  security  : " — Held,  that  the  attorney 
was  not  bound  to  nnd  security  for  costs  unless 
further  proceedings  were  taken  by  the  plaintiff. 
Hill  V.  Fletcher,  5  Ex.  470  ;  1  L.,  M.  &  P.  518  ; 
19  L.  J.,  Ex.  320. 

To  obtain  Client's  Consent  to  a  Beferenoe.]— 
Where  an  attorney,  in  order  to  get  possession  of 
papers  belonging  to  A.,  in  the  hands  of  A.'s 
former  attorney,  who  had  a  lien  upon  them  for 
the  amount  of  a  bill  then  in  dispute,  undertook 
that  A.  should  enter  into  an  unqualified  reference 
not  revocable : — Held,  that  the  attorney  was 
liable,  pursuant  to  his  undertaking,  to  procure 
A.'s  signature  to  an  agreement  of  reference,  and 
to  find  security  for  the  performance  of  an  award 
to  the  satisfaction  of  the  master.  Hughes,  Er 
paHe,  5  B.  &  A.  482. 

When  Diioharged  from.] — ^Where  an  attorney 
undertook  to  pay  the  sum  which  should  be 
awarded  to  be  paid  by  his  client  in  a  particular 
reference,  the  arbitrator  being  to  make  his  award 
by  a  particular  day,  did  not  do  so,  and  the  judge's 
order  for  enlarging  the  time  was  made  by  con- 
sent, the  attorney  acting  on  that  occasion  for  his 
client : — ^The  court  held  him  discharged  from  his 
undertaking,  he  not  having  recognized  it  after 
the  original  time  for  making  the  award  had  ex- 
pired.   Staite  V.  Haddon,  9  D.  P.  C.  995. 

WalYer  o£] — So  where  a  defendants*  attorney, 
on  their  being  sued  by  the  plaintiff,  undertook 
by  letter  to  procure  their  signature  to  a  cognovit 
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for  the  payment  of  the  debt  and  costs,  which  he 
failed  to  do;  but  the  plaintiff  afterwards  said 
that  he  would  proceed  with  the  action  : — Held, 
that  this  was  virtually  a  waiver  of  the  attorney's 
undertaking,  and  that  he  could  not  be  called  on 
by  the  court  to  perform  it.  Miller  v.  James^  8 
Moore,  208. 

Xode  of  Enforcing.]— The  undertaking  of  an 
attorney  can  only  be  enforced  by  attachment 
where  he  has  given  it  for  his  client.  Watts,  Ex 
parte,  1  D.  P.  C.  512. 

An  attorney  giving  an  undertaking  for  another, 
in  a  cause  in  which  he  is  not  concerned  as  attor- 
ney, will  not  be  forced  summarily  to  fulfil  it ;  but 
the  party  to  whom  it  is  given  will  be  left  to  his 
action.     WalJitr  v.  Arlett,  1  D.  P.  C.  61. 

The  undertaking  of  an  attorney  cannot  be 
summarily  enforced  unless  he  is  acting  as  at- 
torney in  the  cause.  In  other  cases  the  party  to 
whom  the  undertaking  is  given  must  be  left  to 
his  action.    Bateman,  In  re,  2  D.  P.  C.  161. 

An  attorney  who  is  a  party  in  a  cause,  giving 
an  undertaking  to  the  sheriff  in  that  cause,  is 
not  liable  to  have  that  undertaking  summarily 
enforced  by  the  court.  Northjield  v,  Ortan,  1 
D.  P.  C.  416. 

The  court  will  not  summarily  compel  an  attor- 
ney to  pay  money  pursuant  to  his  undertaking  to 
indemnify  against  costs,  in  an  action  where,  at  his 
instance,  a  party  has  allowed  his  name  to  be  used 
as  a  plaintiff,  without  any  interest  in  the  matter. 
Clifton,  Ex  parte,  5  D.  P.  C.  218  ;  2  H.  &  W. 
296. 

Where  an  attorney,  being  employed  to  sue 
a  defendant,  gave  his  undertaking  for  the 
debt  sought  to  be  recovered  to  his  own  client, 
the  court  refused  to  enforce  the  fufilment 
of  the  undertaking  by  attachment.  Evans, 
Ex  parte,  9  D.  P.  C.  106  ;  1  W.  P.  C.  2  :  4  Jur. 
991. 

The  defendant  in  an  action  in  this  court  being 
in  prison  for  contempt,  his  solicitors,  in  order  to 
induce  the  plaintiff's  solicitors  to  give  their  con- 
sent to  his  release  from*  arrest,  entered  into  an 
undertaking,  in  terms  unconditional,  to  pay  an 
agreed  sum  as  the  costs  of  the  application  for  his 
committal.  This  undertaking  not  having  been 
performed,  the  plaintiff  moved  in  this  matter 
for  a  summary  order  that  the  defendant's  solici- 
tors should  be  ordered  to  pay  to  the  plaintiffs  or 
their  solicitors  the  agreed  sum,  pursuant  to  the 
undertaking,  and  the  costs  of  that  application. 
There  was  a  conflict  of  evidence  as  to  whether 
the  undertaking  was  intended  to  be  uncondi- 
tional, or  conditional  only  upon  its  being  in 
accordance  with  the  practice  of  the  court  (which 
it  was  now  admitted  it  was  not)  to  make  the 
order  for  release  only  on  terms  of  payment  of 
costs  : — Held,  that  the  court  had  jurisdiction  to 
entertain  the  application ;  that  the  application 
was  properly  made  ;  that  upon  the  evi(knce  the 
undertaking  was  unconditional ;  and  that  there 
must,  therefore,  be  an  order  in  terms  of  the  notice 
of  motion.  Woodfin  and  Wray,  In  re,  51  L.  J., 
Ch.  427  ;  30  W.  R.  422. 

3,  Acting  without  Authobity, 

Generally.]— When  a  solicitor  acts  without 
authority,  he  must  as  a  general  rule  pay  the  costs 
thereby  occasioned.  Savage,  In  re,  15  Ch.  D. 
557  ;  29  W.  R.  348. 

An  attorney  having  brought  an  action  without , 


any  authority  to  do  so  from  the  plaintiff,  was 
ordered  to  pay  the  defendant's  costs  of  the  action : 
— Held,  that  his  liability  to  pay  such  costa  was  a 
liability  incurred  by  means  of  a  fraud  within  the 
Bankruptcy  Act,  1869,  s.  49.  Jenkins  v.  Feredaj^, 
7  L.  R.,  C.  P.  358  ;  41  L.  J.,  C.  P.  152  ;  27  L.  T. 
37  ;  20  W.  R.  781. 

If  an  attorney  sues  out  a  writ  against  A.,  at  the 
suit  of  B.,  without  any  authority  express  or  im- 
plied from  B.  for  so  doing,  and  A.  pays  the  coeta 
of  such  writ  to  the  attorney,  A.  may  recover  back 
the  amount  of  those  costs,  by  an  action  for  money 
had  and  received  against  the  attorney  ;  but  if  the 
attorney  had  any  authority,  either  express  or 
implied,  from  B.  to  sue  out  the  writ,  such  action 
for  money  had  and  received  will  not  lie  against 
the  attorney,  even  though  B.  had  no  cause  of 
action  against  A.  Dupen  v.  Keeling,  4  C.  &  P. 
102, 

A.  delivered  papers  to  B.,  an  attorney,  telUng 
him  '^that  she  was  entitled  to  an  estate,  and  that 
she  would  pay  him  if  she  recovered  it ; "  B.  took 
the  papers,  saying  that  he  would  do  what  he 
could  for  her,  and  without  further  communica- 
tion commenced  an  action  of  ejectment,  which 
he  afterwards  abandoned,  under  the  conviction 
that  A.  had  no  title  :— Held,  that  B.  acted  with- 
out due  authority,  both  in  commencing  and  dis- 
continuing the  ejectment,  and  was  not  entitled 
to  recover  the  costs  thus  incurred.  Tahram  v. 
Horn,  1  M.  &  R.  228. 

Where  a  defendant  has  been  served  with  pro- 
cess to  appear,  and  an  attorney  without  authority 
appears  for  him,  the  court  wlQ  proceed  as  if  the 
attorney  really  had  authority,  luiless  the  attorney 
is  not  solvent,  in  which  case  the  court  will  re- 
lieve the  defendant  on  equitable  terms  if  he  has 
a  defence  on  the  merits.  Bailey  v.  Buckland,  5 
D.  &  L.  115  ;  1  Ex.  1 ;  16  L.  J.,  Ex.204;  11  Jur. 
564. 

But  if  a  plaintiff,  without  serving  a  defen- 
dant  with  process  to  appear,  accepts  an  appear- 
ance entei'ed  for  him  by  an  unauthorized 
attorney  and  proceeds  to  judgment,  the  court 
will  set  aside  tne  judgment  wiUi  costs,  and  leave 
the  plaintiff  to  recover  by  summary  proceed- 
ing against  the  delinquent  attorney  those  costs 
and  the  expenses  to  which  he  has  been  put  by 
him.    lb. 

The  rule  relating  to  attorneys  appearing  for 
parties  without  their  authority  is  not  accurately 
laid  down  in  1  Salk.  86,  88.    lb. 

Though  the  court  will  not  in  general,  where  a 
defendiuit  is  prejudiced  by  the  act  of  an  attorney 
in  acting  for  him  without  authority,  leave  him 
to  his  remedy  against  the  attorney,  if  solvent, 
that  rule  does  not  apply  where  the  defendant  is 
in  custody  by  reason  of  the  unauthorized  act, 
or  where  the  plaintiff  or  his  attorney  is  party  to 
the  wrong,  tlambidge  v.  Be  La  Cnmee,  3  C.  B. 
742. 

Where  an  action  is  brought  by  an  attorney  with- 
out the  plaintiff's  consent,  and  the  defendant  at 
the  trial  agrees  to  withdraw  a  jaror,  the  court  will 
not  order  the  attorney  acting  for  theplaintiff  to 
pay  the  costs  of  the  defendant.  Mammond  v. 
Thmpe,  1  C,  M.  &  R.  64  ;  4  Tyr.  838  ;  2  D.  P.  C. 
721. 

A  purser  of  a  mine,  assuming  to  be  authorized 
to  sue  on  behalf  of  the  adventurers,  instructed  an 
attorney  to  sue  in  the  name  of  twelve  of  them. 
At  the  trial  the  record  was  withdrawn,  and  the 
defendant  obtained  a  rule  for  the  costs  of  the 
day.    Immediately  after  taxation,  on  the  19th 
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September,  1854,  three  of  the  plaintififs  obtained 
judge's  orders  to  strike  their  names  from  the 
record,  on  the  ground  that  they  had  ceased  to 
have  any  interest  in  the  mine,  and  that  their 
names  had  been  used  without  their  knowledge 
or  consent.  On  the  5th  of  May,  1855,  the  defen- 
dant obtained  a  rule  to  rescind  these  orders  and 
for  the  attorney  to  pay  the  costs  already  incurred, 
and  to  give  security  for  the  defendant's  further 
costs  : — Held,  that  the  application  was  too  late. 
Collins  V.  Johnson,  16  C.  B.  588 ;  24  L.  J.,  C.  P. 
231. 

Where  a  solicitor  has  commenced  an  action  in 
the  name  of  a  plaintiff  without  authority,  the 
proper  course  is  lor  the  plaintiff  to  serve  notice 
of  motion  on  the  defendant  as  well  as  on  the 
solicitor,  that  the  action  may  be  dismissed,  and 
that  the  solicitor  may  pay  the  costs  of  the 
plaintiff  as  between  solicitor  and  client,  and 
the  costs  of  the  defendant  as  between  party 
and  party.  In  cases  where  no  rule  of  practice 
is  laid  down  by  the  new  orders,  and  there  is 
a  variance  in  the  old  practice  of  the  chancery 
and  common  law  courts,  that  practice  is  to 
prevail  which  is  considered  by  the  court  most 
convenient.  Newbiggin-by'tJie-Sea  Gas  Coni' 
pany  v.  Armstrong^  13  Gh.  D.  310 ;  49  L.  J., 
Ch.  231  ;  41  L.  T.  637  ;  28  W.  R.  217— C.  A. 

Joining  as  Co-Plaintiff.]  —  The  name  of  a 
plaintiff  having  been  inserted  on  the  record 
without  his  knowledge,  consent,  or  authority, 
on  motion  by  the  defendants  to  dismiss  for  want 
of  prosecution,  and  on  motion  by  the  plaintiff 
to  have  his  name  struck  out  from  the  record  : — 
Held,  that  the  solicitors  to  the  record  who  had 
purported  to  act  for  the  said  plaintiff  were  liable 
to  pay  his  costs  of  the  motion  as  between  soli- 
citor and  client,  and  also  to  pay  the  costs  of 
the  defendants  of  the  action  and  all  the  motions 
therein.  Nvne  v.  Durnford,  13  Ch,  D.  764  ; 
49  L.  J.,  Ch.  229;  41  L.  T.  611  ;  28  W.  R. 
145. 

The  form  of  order  in  Dundas  v.  J>utens  (1 
V'es.  196)  not  followed.    Ih. 

Order  to  Attend  Prooeedinge — Order  Discharged 
on  Application  of  Client.] — ^An  order  to  attend 
proceedings,  obtained  by  a  solicitor  without  the 
^Titten  authority  of  his  client,  will  be  discharged 
on  the  application  of  that  client.  Bird  v. 
riarHs,  43  L.  T.  434  ;  29  W.  R.  46. 

Actions  by  Authority  of  Kezt  Friend,  bnt 
without  Xarried  Woman's  Consent — Costs.] — 
An  action  was  commenced  in  the  name  oi  a 
married  woman  by  her  next  friend  against  her 
husband  and  the  trustee  of  a  separation  deed 
to  enforce  payment  of  an  annuity  under  the 
deed.  The  defendants  moved  that  the  action 
might  be  dismissed,  or  that  the  next  friend 
might  be  ordered  to  give  security  for  costs. 
This  was  supported  by  an  affidavit  of  the 
husband  that  he  believed  that  his  wife  had 
given  no  authority  to  commence  the  action. 
The  husband's  soUcitor  joined  in  the  affida- 
vit, and  deposed  to  the  facts  that  the  next 
friend  was  not  a  householder,  and  had  no 
visible  means  of  paying  costs.  The  next  friend 
replied  by  affidavit  that  he  had  sufficient 
means  to  pay  any  costs  that  he  might  be 
ordered  to  pay,  but  said  nothing  as  to  his 
having  authority  from  the  marn^  woman  to 


commence  the  action,  and  did  not  produce  any 
authority : — Held,  that  the  next  friend  of  a 
married  woman  will  not  be  called  upon  to  prove 
his  authority  on  the  mere  allegation  of  a  defen- 
dant that  he  has  no  authority.  Held,  also,  that 
the  next  friend  could  not  be  ordered  to  give 
security  for  costs  on  the  ground  that  he  was  not 
a  householder  when  he  deposed  that  he  had 
sufficient  means  to  pay  costs.  But,  held,  by  the 
Court  of  Appeal,  that  the  action  must  be  dis- 
missed with  costs,  to  be  paid  by  the  solicitors  of 
the  next  friend,  as  he,  when  challenged  to  shew 
his  authority  to  commence  the  action,  did  not 
shew  any.  Schjott  v,  Schjott,  19  Ch.  D.  94  ;  51 
L.  J.,  Ch.  368 ;  45  L.  T.  333 ;  30  W.  R.  329— 
C.  A. 

Acting  for  Von-Ezisting  Person.] — ^An  att 
torney,  though  he  need  not  be  instructed  by  a 
plaintiff  personally,  but  may  receive  instructions 
from  any  one  interested  in  the  action,  is  liable 
to  the  defendant  for  costs,  if  it  turns  out  that 
the  plaintiff  is  a  non-existing  person.  Hoshins 
V.  Phillips,  16  L.  J.,  Q.  B.  339. 

Bight  to  Costs  of  Solicitor  to  Trostee  in  Bank- 
ruptcy.]— The  right  of  the  solicitor  to  a  trustee 
in  bankruptcy  to  be  paid  his  costs  out  of  the 
bankrupt's  estate  is  only  the  right  of  his  client, 
the  trustee ;  he  has  no  independent  right.  If 
cither  the  trustee  or  the  ^licitor  has  been  guilty 
of  misconduct,  the  court  can  refuse  to  allow  the 
solicitor's  costs  to  be  paid  out  of  the  estate,  and 
this  notwithstanding  that  the  costs  have  been 
taxed  and  an  allocatur  has  been  made  by  the 
taxing-master.  Harper,  Ex  parte,  Pooley,  In 
re,  20  Ch.  D.  685  ;  51  L,  J.,  Ch.  810  j  47  L.  T. 
177  ;  30  W.  R.  650— C.  A. 

Solicitors  of  the  assignees  of  a  bankrupt  estate 
instituted  a  suit  in  the  names  of  the  assignees, 
but  without  any  written  retainer  from  the  official 
assignee,  against  a  mortgagee  of  the  bankrupt's 
property  to  redeem  the  mortgage,  which  was 
dismissed  with  costs  : — Held,  on  the  petition  of 
the  official  assignee,  that,  although  he  was  cog- 
nizant of  the  existence  of  the  suit,  yet  as  there 
was  no  sufficient  evidence  of  his  having  given  a 
retainer,  the  solicitors  were  bound  to  pay  and 
indemnify  the  official  assignee  against  the  costs. 
Norton  v.  Coojfer,  3  Sm.  &  G.  375, 

Staying  Proceedings.]  —  Where  an  attorney 
brings  an  action  in  the  name  of  a  person 
without  his  authority,  the  court  will  stay  the 
proceedings,  on  the  motion  of  the  defendant,  and 
make  the  attorney  pay  the  costs.  Hubbard  v. 
PhiUips,  2  D.  &  L.  707 ;  13  M.  &  W.  703  ;  14 
L.  J..  Ex.  103. 

When  an  attorney  brings  an  action  without 
the  authority  of  the  plaintiff,  the  plaintiff  is 
entitled  to  have  the  proceedings  stayed  without 
payment  of  costs.  Meynolds  v.  Hoioell,  8  L.  R., 
Q.  B.  398  ;  42  L.  J.,  Q.  B.  181 ;  29  L.  T.  208  ;  22 
W.  R.  18. 

The  rule  that  proceedings  taken  by  a  solicitor 
without  proper  authority  will  be  annulled  with 
costs,  to  be  paid  by  him,  does  not  apply  unless 
he  was  aware  of  the  circumstances  which  in- 
validated his  authority;  and  notice  from  the 
other  side  is  not  sufficient  to  fix  him  with  know^ 
ledge,  if  he  had  good  reason  to  suppose  that  the 
fects  stated  in  the  notice  were  not  true.  Thomas 
V.  Finlayson,  19  W,  R.  265.    See  also  New- 
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bigghi-hy'thC'Sea  Qa9  Company  v.  Armstrong, 
and  Xurse  v.  Durnford,  supra, 

Application — Parties  to  Bole.] — On  an 

application  bj  a  defendant  to  stay  proceedings, 
on  the  ground  that  the  plaintiff's  attorney  is 
going  on  ynth  the  action  contrary  to  the  express 
direction  of  his  client,  the  plaintiff  should  be 
made  a  party  to  the  rule.  Thatehery»D^Agmlar, 
11  Ex.  436. 

Deelaration  in  Action  against— Damage.]— A 

declaration  that  an  attorney,  wrongfully,  and 
without  the  consent  or  retainer  of  the  plaintiff, 
entered  an  appearance  for  him  in  an  action  by 
D.  (a  third  party)  against  the  plaintiff,  and  took 
upon  himself  to  conduct  the  action,  and  such 
proceedings  were  thereupon  had  that  D.  reco- 
vered judgment  and  issued  execution,  and  the 
plaintiff  was  obliged  to  pay  the  amount  reco- 
vered and  the  costs  of  the  execution  : — Held,  ill, 
after  verdict,  as  not  shewing  any  damage  result- 
ing from  any  act  of  the  attorney.  Westav^ay  v. 
Frost,  17  L.  J.,  Q.  B.  286  ;  12  Jur.  698. 

Appeal— Jndioatnre  Act,  1878,  s.    49.]— An 

order  that  the  costs  of  an  application  at  cham- 
bers on  behalf  of  a  client  shall  be  paid  by  his 
solicitor  personally,  is  subject  to  an  appeal, 
without  leave.  Bradford,  In  re,  TJivrsby  Sf 
Farisli,  In  re,  32  W.  R.  238— C.  A.  Reversing 
11  Q.  B.  D.  373  ;  62  L.  J.,  Q.  B.  759  ;  48  L.  T. 
766  ;  31  W.  R.  919  ;  47  J.  P.  630. 


4.  To  Attachment. 

Not  Entering  an  Appearance.] — ^An  attorney 
not  entering  an  appearance  in  pursuance  of 
his  undertaking  is  liable  to  an  attachment, 
under  Reg.  Gen.,  Hil.  Term,  1863.  Jacob  v. 
Magnay,  12  L.  J.,  Q.  B.  93  ;  7  Jur.  326. 

Although  on  an  audita  qucrcld.  personal  service 
of  the  original  process  cannot  be  dispensed  with, 
yet  an  attorney  who  undertakes  to  accept  process 
and  appear  for  the  defendant  may  be  punished 
by  attachment  for  not  performing  his  under- 
taking. Willianis  v.  Roberts,  1  L.,  M.  &  P.  381  ; 
19  L.  J.,  Ex,  269  ;  14  Jur.  399. 

Disobedience'  to  Order  of  Court.] — The  first 
step,  when  a  solicitor  neglects  to  obey  an  order 
of  court,  is  to  move  for  his  attachment.  Anon,, 
36  L.  T.  113. 

Where  an  attorney  employed  to  recover  a  debt 
received  the  money,  and  a  rule  of  court  was  ob- 
tained ordering  him  to  pay  it  over,  which  he 
disobeyed,  the  court  refused  to  g^nt  an  attach- 
ment, as  the  remedy  for  the  disobedience  of  the 
rule  was  by  proceeding  under  1  &  2  Vict.  c.  110, 
8.  18.    Robinson,  In  re,  10  B.  &  S.  76. 

The  court  will  refuse  to  grant  an  attachment 
against  an  attorney  for  disobeying  a  rule  of 
court  ordering  him  to  pay  money,  unless  special 
circumstances  are  shewn,  as  the  remedy  for  such 
disobedience  is  by  execution  under  1  &  2  Vict, 
c.  110,  s.  18.  BaU,  In  re,  8  L.  R.,  C.  P.  104  ;  42 
L.  J.,  C.  P.  104. 

When  a  solicitor  made  default  in  the  payment 
of  a  sum  of  money  which  he  received  on  behalf 
of  his  client,  and  an  order  for  payment  within  a 
certain  date  was  obtained  from  the  court,  the 
client  undertaking  to  give  credit  for  any  sum  due 
by  her,  on  non-payment  of  tiie  sum,  within  the 


fixed  period,  an  order  for  an  attachment  was 
obtained.  The  solicitor  not  having  made  any 
affidavit  of  credits  due  from  the  client,  was  not 
allowed  to  treat  them  as  a  set-off  against  the 
sum  for  non-payment  of  which  the  attachment 
was  sought.    Anon,,  22  W.  R.  479. 

The  court  will  not  issue  an  attachment  against 
an  attorney  for  not  delivering  up  papers  pursnant 
to  a  rule  of  court,  unless  shewn  that  the  person 
making  the  demand  was  duly  authorized  to  do 
so,  and  stated  that  &ct  to  the  attorney.  Doe  d. 
Hickman  v.  Hickman,  8  D.  P.  C.  833. 

Where  an  attorney  is  in  contempt  for  disobey- 
ing a  rule,  the  proper  course  of  proceeding 
against  him  is  by  moving  for  an  attachment,  and 
not  by  applying  to  strike  him  off  the  rolL  Toicn- 
ley,  Ex  parte,  3  D.  P.  C.  39. 

A  judge's  order  having  been  made  directing  an 
attorney  to  deliver  up  deeds  to  a  client,  the  court 
granted  an  attachment  against  him  for  refusing 
to  deliver  them  up  unless  the  client  would  pay 
him  for  a  schedule  thereof,  to  be  kept  by  the 
attorney.     Willand,  £x  parte,  11  C.  B.  544, 

A  solicitor  was  ordered  to  pay  money  to  a 
receiver  of  the  court  on  pain  of  seqnes&ation 
and  imprisonment.  His  property  was  sevEcd  on 
a  fi.  fa.  under  the  order,  but  possession  was  g^ven 
up  under  an  agreement :— Held,  on  breach  of  the 
agreement  by  him,  that  he  could  not  be  attached 
under  the  order.  Harvey  v.  Hill,  16  L.  R.,  Eq. 
324  ;  43  L.  J.,  Ch.  95  ;  28  L.  T.  734  ;  21  W.  R. 
783. 

Where  an  attorney  disobeys  a  rule  of  court 
requiring  him  to  do  a  particular  act,  an  applica- 
tion cannot  in  the  first  instance  be  made  to 
strike  him  off  the  roll,  but  a  rule  nisi  for  an 
attachment  may  be  obtained;  if  by  the  same 
rule  he  is  required  to  pay  certain  costs,  and  a 
clause  is  also  introduced  into  it  authorizing  the 
issue  of  attachment  in  case  of  non-payment,  that 
may  at  once  issue  although  a  rule  nisi  only  will 
be  granted  for  disobedience  to  the  other  part  of 
the  rule.     Chant,  JSxpaHe,  3  D.  P.  0.  320. 

Wrongftil  Detention  of  Client's  Xoney.] — ^A 
solicitor,  emploved  to  obtain  money  chained  on 
lands  sold  in  tne  Landed  Estates  Court  of  Ire- 
land, proved  the  claim,  and  having  drawn  out 
the  money  by  means  of  a  power  of  attorney, 
executed  by  his  client  under  his  own  advice, 
&iled  to  pay  it  over  to  the  client : — ^Held,  that 
his  misconduct  was  committed  in  his  capacity  of 
solicitor,  and  that  he  was  accordingly  liable  to 
attachment.    Jf,,  In  re,  1  Ir.  R.,  Ch.  188. 

Where  money  has  been  wrongfully  detained  by 
an  attorney  from  his  client,  and  a  rule  requiring 
him  to  pay  that  money  over  has  been  made  abso- 
lute against  him,  it  being  clearly  shewn  that  be 
was  aware  of  what  the  rule  required  him  to  do, 
the  court  granted  a  rule  for  an  attachment  abso- 
lute in  the  first  inst«mce,  he  not  having  complied 
with  the  rule.  Burgin,  Ex  parte,  1  D.,  N.  S. 
292. 

Taxation  of  Bill  — Default  of  flolieitor — 
Debtors  Aet,  1869,  s.  4,  snb-e.  4.  J— The  dc£aalt 
by  a  solicitor  in  payment  of  a  balance  found  doe 
from  him  upon  taxation  of  his  bill  under  the 
common  order  for  that  purpose,  is  in  default  in 
payment  of  a  sum  of  money  ordered  to  be  paid 
by  the  solicitor  in  his  character  of  an  officer  of 
the  court  within  the  meaning  of  the  Debtors 
Act,  1869,  s.  4,  6ub-8.  4,  and  an  attachment  may 
be  issued  against  him.    RuJth,  Jn  r«  9  L.  R.,  Eq. 
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147  ;  39  L.  J.,  Ch.  159  ;  21  L.  T.  692  ;  18  W,  R. 
331. 

A  solicitor  may  be  imprisoned  for  default  in 
payment  of  a  balance  ordered  to  be  paid  on  a 
common  order  to  tax  his  bill  of  costs.  Ih, 

Default  by  a  solicitor  in  payment  of  the 
balance  found  due  from  him  to  bis  client  upon 
taxation,  under  the  common  order,  is  default  in 
payment  of  a  sum  of  money,  when  ordered  to  be 
paid  by  a  solicitor  in  his  character  of  an  officer 
of  the  court  (Debtors  Act,  1869,  s.  4),  and  an 
attachment  may  be  issued  against  him.  IVIiitCj 
In  re,  23  L.  T.  387  ;  19  W.  R.  39. 

Default  by  a  solicitor  in  payment  of  a  bill  of 
costs  found  on  taxation  to  be  due  from  him  to 
another  solicitor  whom  he  had  employed  to  act 
for  him,  is  "  default  by  a  solicitor  in  payment  of 
a  sum  of  money,  when  ordered  to  pay  the  same 
in  his  chai-acter  of  an  officer  of  the  court  making 
the  order,**  within  the  fourth  exception  to  the 
Debtors  Act,  1869,  s.  4,  and  an  attachment  may 
be  issued  against  him.  Barjidd,  In  re^  24  L.  T. 
24S  ;  19  W.  R.  466. 

A  solicitor  was  ordered  to  pay  the  costs  of  an 
unsuccessful  appeal  against  an  order  to  tax  his 
bill  of  costs,  which  had  been  obtained  by  his 
client : — Held,  that  the  non-payment  of  the  costs 
of  the  appeal  was  not  a  default  in  payment  of 
money  within  the  Debtors  Act,  1869,  s.  4.  sub-s.  4. 
Hove,  In  re,  7  L.  R.,  Ch.  623  ;  41  L.  J.,  Ch.  797  ; 
26  L.  T.  814  ;  20  W.  R.  694. 

Hot  Beftinding  Xoney  parBnant  to  Xaiter*! 
Allooatur.] — An  attachment  may  be  issued 
against  an  attorney  for  not  refunding  a  sum  of 
money  pursuant  to  the  master's  allocatur,  with- 
out a  previous  rule  to  shew  cause.  Anan.,  10 
Jur.  198,  n. 

Solicitor  not  Shewing  Canae.  ]  —A  rule  requiring 
an  attorney  to  shew  cause  why  he  should  not  pay 
a  sum  of  money,  was  enlarged  at  his  request, 
but  no  cause  being  shewn,  and  the  rule  being 
made  absolute,  the  court  granted  an  attachment 
absolute  in  the  first  instance.  Brufhtmore,  Ex 
parte,  6  Jur.  15. 

Diiobedience  to  a  SabpcBna.] — ^An  attachment 
will  lie  against  a  solicitor  oi  a  parish  for  dis- 
obedience to  a  subpoena  duces  tecum  from  the 
Crown  office,  requiring  him  to  produce  the  rate- 
books of  the  parish  at  petty  sessions  in  an  in- 
quiry into  a  pauper's  settlement.  Reg,  v.  Carey, 
2  New  Scss.  Cas.  103. 

Order  requiring  Client  to  Fay.] — If  a  rule  of 
court  requires  a  client  to  pay  a  certain  sum  of 
money,  an  attachment  cannot  be  obtained  against 
liis  attorney  for  its  non-payment.  Poole  v.  Wat- 
Jtfm,  4  D.  P.  C.  11. 

Delivering  Aceonnt  Ordered  —  Incorreot.] — 
Where  a  client  obtained  an  order  that  his  attor- 
neys should  deliver  him  an  account  of  all  moneys 
received  on  his  behalf,  and  they  accordingly  de- 
livered an  account,  the  court  refused  to  grant  an 
attachment  against  them  upon  affidavits  impeach- 
ing the  correctness  of  the  account.  Lawrence, 
Ejt  parte,  2  D.  P.  C.  230. 

On  Bankmptey.] — A  bankrupt's  certificate 
does  not  remove  an  attorney's  liability  to  an 
attachment  for  not  duly  investing  his  client's 
money.     Grant,  Ex  parte,  3  D.  P.  C.  320.    See 
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Newberry,  In  re,  5  N.  &  M.  419  ;  1  H.  &  W.  876  ; 
5  A.  &  £.  100. 

Xisdeffcription  of  Parties.]— The  court  set  aside 
an  attachment  against  an  attorney  for  not  pay- 
ing over  moneys  received  in  his  professional 
character,  where  the  party  obtaining  it  had  de- 
scribed herself  in  her  affidavit  as  a  widotOf 
whereas  she  was  at  that  time  a  mnrried  woman, 
although  it  did  not  appear  that  the  false  name  and 
descriptions  were  used  for  any  fraudulent  pur- 
pose. Reg,  V.  Carttar,  1  L.,  M.  &  P.  386 ;  19 
L.  J.,  Q.  B.  422. 

An  attachment  was  ordered  absolutely  in  the 
first  instance  against  an  attorney  for  non-pay- 
ment of  money  to  another  attorney  of  the  party, 
for  whom  the  former  had  been  changed  pursuant 
to  an  order  of  the  court ;  although  in  that  order, 
as  well  as  in  the  order  for  changing  the  attorney, 
he  had  been  called  John,  whereas  his  real  name 
was  James  ;  but  he  had  attended  several  sum- 
monses taken  out  as  against  John,  and  had  con- 
sented to  some  of  them  without  objecting  to  the 
misnomer,  which  cured  the  mistake.  Stevenson 
V.  Power,  9  Price,  384. 

Service  of  Order  againit  Solieitor.]— An  action 
was  ordered  to  be  stayed,  and  the  costs  of  the 
defendants  to  be  paid  by  the  plaintiff's  solicitor. 
The  order  was  served  by  leaving  a  copy  at  the  office 
of  the  solicitor,  but  was  not  obeyed.  Upon  the 
application  of  the  defendants,  the  court  made  an 
oraer  for  an  attachment  to  issue  against  the 
solicitor,  and  for  payment  by  him  of  the  costa 
of  the  application  and  the  attachment  as  between 
solicitor  and  client.  Tllnxy  v.  8tan»feld,  2& 
W.  R.  582. 

Personal  service  of  an  attachment  against  an 
attorney  for  not  paying  money  pursuant  to  the 
master's  allocatur  cannot  be  dispensed  with. 
Anon,,  1  D.  &  R.  529. 

Service  of  Bnle  Kiii.] — ^A  notice  of  motion 
for  a  writ  of  attachment  for  disobedience  to  an 
order  made  on  an  original  petition  need  not,  as 
well  as  the  order,  be  served  personally  on  the 
respondent  to  the  petition,  but  may  be  served  by 
being  left  at  his  residence.  Browning  v.  SaJfin 
(6  Ch.  D.  511)  explained.  A  Solicitor,  or  Ryan, 
In  re,  14  Ch.  D.  152  ;  49  L.  J.,  Ch.  295  ;  42 
L.  T.  310  ;  28  W.  R.  529. 

On  a  motion  for  an  attachment  against  an 
attorney  for  disobeying  a  rule,  it  is  sufficient  if 
it  can  be  collected  from  the  affidavit  of  service 
that  such  rule  has  been  personally  served  ;  it  i& 
not  necessary  that  the  words  "  personal  service  " 
should  be  used.  Short  v.  Smith,  1  M.  &  G.  211  ;. 
8  D.  P.  C.  584  ;  1  Scott,  N.  R.  153. 

A  rule  nisi  was  obtained  against  a  solicitor  to- 
shew  cause  why  an  attachment  should  not  issue 
against  him  for  disobedience  to  an  order  of  the- 
court.  There  was  no  personal  service  of  such 
rule  nisi  upon  him.  He  had  at  one  time  in- 
structed counsel  to  shew  cause  against  the 
making  absolute  of  such  rule,  and  such  counsel 
had  consented  to  an  application  for  a  postpone- 
ment of  the  hearing  being  made  to  the  court  by 
the  counsel  for  the  applicant,  but  upon  the  appli- 
cation to  make  absolute  the  rule  nisi,  the  counsel 
who  had  been  instructed  formerly  did  not  appear,, 
nor  did  any  one  appear  on  behalf  of  the  solicitor! 
The  court  neld  that  personal  service  might,  under 
the  circumstances,  be  dispensed  with,  and  made 
absolute  the  rule  for  an  attachment.    Alcochy 
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In  re,  1  C.  P.  D.  68  ;  46  L.  J.,  C.  P.  86  ;  33  L.  T. 
532  ;  24  W.  B.  320,  sab  Dom.     Anon, 

Service  of  a  notice  of  motion  for  a  writ  of 
attachment  upon  the  solicitor  on  the  record,  of 
the  party  against  whom  the  attachment  is  to  be 
issued,  is  sufficient  notice  to  the  party,  without 
personal  service.  Browning  v.  &ibin,  5  Ch.  D. 
511  ;  46  L.  J.,  Ch.  728  ;  25  W.  R.  602. 

A  notice  of  motion  under  Order  XLIV.  rule  2, 
for  leave  to  issue  a  writ  of  attachment,  is  suf- 
ficiently served  upon  the  solicitor  upon  the 
record  of  the  party  against  whom  the  attach- 
ment is  to  issue.  Richards  v.  Kitchin,  36  L.  T. 
730  ;  25  W.  R.  602. 

Service  of  a  rule  on  the  London  agent  of  a 
country  firm  is  good  service,  so  as  to  found  a 
motion  for  a  contempt  against  a  partner  who 
allows  it,  but  it  is  not  sufficient  as  regards  the 
other  partner.  IloJiday,  In  re,  9  D.  P.  C.  1020  ; 
5  Jur.  632. 


5.  To  SuMMABY  Jurisdiction. 

a.  OeneroUy. 

Juriadiotlon  of  Conrt.]— An  application  for 
the  court  to  exercise  its  jurisdiction  over  a  so- 
licitor on  account  of  conduct  disclosed  in  an 
action  may  be  made  in  the  action,  and  there- 
fore is  a  further  proceeding  within  Rules  of 
Supreme  Court,  1875,  Ord.  LI.  r.  la.  Cave  v. 
Cave,  Cave,  In  re,  49  L.  J.,  Ch.  656  ;  43  L.  T. 
168  ;  28  W.  E.  764. 

The  Chancery  Division  will  exercise  the  juris- 
diction over  solicitoi's  conferred  on  it  by  s.  87 
of  the  Judicature  Act,  1873,  according  to  the 
practice  familiar  to  the  Chancery  Division,  and 
will  not  grant  a  rule  nisi.  Copp,  In  re,  32  W.  R.  25. 

Where  a  writ  is  sent  to  be  served  by  a  firm  of 
attorneys,  only  one  of  whom  has  been  admitted 
in  the  court,  and  they  neglect  tc»  do  so,  the  court 
has  no  jurisdiction,  except  over  the  one  whose 
name  is  on  their  roll.  Cheshire  v.  Tyler,  7 
Jur.  704. 

Directing  an  attorney  to  employ  a  proctor  to 
obtain  probate  of  a  will  is  not  such  employment 
of  him  in  the  character  of  an  attorney  as  will 
Ifive  the  court  summary  jurisdiction  over  him,  as 
to  money  received  by  him  to  pay  the  proctor. 
Cflwifi  or  Cohen,  Er  parte.  3  D.  P.  C.  600  ;  1 
11.  &W.  211. 

The  test  for  determining  whether  the  court  has 
or  has  not  jurisdiction  is,  whether,  if  the  attorney 
had  been  called  as  a  witness,  the  court  would  or 
would  not  have  held  him  justified  in  refusing  to 
answer  on  the  <fix)und  of  privilege.  Cuttt,  In  re, 
16  L.  T.  71. 


Betrayal    of    Client's    Secrets.]— The 


attorney,  unless  it  appears  that  he  is  an  at- 
torney of  the  court,  or  that  the  transaction 
arises  in  part  at  least  out  of  a  cause  before  the 
court ;  nor  will  the  court  exercise  its  summary 
jurisdiction  over  an  officer,  unless  in  a  case  of 
palpable  fraud.  Lord,  In  re,  2  Scott,  131 ;  1 
Hodges,  195 ;  S.  P.,  Cole  v.  Gh-ote,  1  Scott,  N.  R. 
30  ;  4  Jur.  339. 

The  court  granted  a  rule  nisi,  calling  upon  an 
attorney  to  answer  for  an  alleged  misconduct,  in 
a  matter  where  no  suit  was  depending,  but  which 
appeared  to  hare  been  intrusted  to  him  in  the 
capacity  of  an  attorney.  Knight,  In  re,  1  Bing.  91. 

The  court  will  not  interfere  summarily  between 
attorney  and  client,  unless  there  has  been  a  cause 
in  court ;  especially  where  there  is  any  fact  in  dis- 
pute. Phillfjfs,  Inre,  1  W.,  W.  &  H.  418  ;  3  Jur. 
479. 

The  court  will  exercise  its  summary  authority 
over  an  attorney  only  with  reference  to  his  con- 
duct in  a  cause.    Anon.,  19  L.  J.,  Ex.  219. 

But  where  an  attorney  has  been  guilty  of  gross 
misconduct,  the  court  will  interfere  summarily, 
although  the  misconduct  does  not  amount  to  an 
indictable  offence,  and  arose  in  a  transaction  In 
which  he  was  not  acting  in  that  character. 
Blake,  In  re,  3  El.  &  El.  34 ;  30  L.  J.,  Q.  B. 
32  ;  6  Jur.,  N.  S.  1242  ;  2  L.  T.  429. 

After  great  Lapse   of  Time.] — ^Where 


more  than  seven  years  had  elapsed  after  the 
settlement  of  transactions  between  an  attorney 
and  his  client,  the  court  refused  to  interfere  t4) 
have  them  reopened,  in  the  absence  of  any  sug- 
gestion of  fraud  or  misconduct.  Shipden,  Ejt 
parte,  6  D.  &  R.  338. 

After  Solicitor  has  Ceased  to  Practise.] 


One  who  has  been  an  attorney  remains  liable  to 
the  summary  jurisdiction  of  the  court  for  his 
conduct  whilst  he  was  an  attorney,  although  he 
may  have  taken  his  name  off  the  roll  and  ceased 
to  be  an  attorney.  Simcs  v.  Oihhs,  6  D.  P.  C. 
310  ;  1  W.,  W.  &  H.  40 ;  2  Jur.  418. 


Eztortionate  Charges.] — Excessive  and 


extortionate  charges  in  a  bill  of  costs  as  between 
attoiiiey  and  client  form  no  ground  for  a  sum- 
mary application  against  an  attorney,  in  the 
absence  of  evidence  of  wilful  fraud,  the  suit<ir 
being  sufficiently  protected  by  the  taxation  of 
the  bill.    Meux  v.  Lloyd,  2  C.  B.,  N.  S.  409. 


Negligence.] — The  court  will  not  inter- 


court  will  not  exercise  its  summary  jurisdiction 
over  an  attorney  simply  because  he  has,  from 
improper  motives,  given  information  which  might 
be  used  against  a  former  client.  There  must  be 
actual  misconduct  qua  attorney,  by  the  adverse 
use  of  information  w^hile  the  relation  of  attorney 
and  client  is  still  subsisting,  or  by  the  betrayal 
of  secrets  relating  to  the  client's  business,  ob- 
tained by  the  attorney  while  acting  in  a  con- 
fidential capacity,  and  acquired  also  in  conse- 
quence of  his  so  acting.    Ih. 

When  Court  will  Interfere — ^Matter  arising 
in  Cause  before  the  Court.]— The  court  will  not 
entertain  a  motion  touching  the  conduct  of  an 


fere  summarily  to  try  the  question  of  n^Ugence 
on  the  part  of  an  attorney  towards  his  <^ent. 
Brazier  v.  Bryant,  2  D.  P.  C.  600. 


Solicitor  Guilty  of  Indictable  Oibnee.] 


— The  court  will  not  proceed  summarily  against 
an  attorney  for  matters  which  amount  to  an  in- 
dictable offence,  where  it  appears  that  the  facts 
are  not  exclusively  within  his  own  knowledge. 
Anon,,  2  Jur.  467. 


Other  Cases.] — Where  an  attorney  has 


not  fulfilled  his  engagement  with  respect  to  a 
loan  of  money,  independently  of  his  character  of 
attorney,  the  court  will  not  summarily  compel 
him  to  fulfil  it.     Chitty,  In  re,  2  D.  P.  C.  421. 

If  the  agent  of  an  attorney  does  wrong,  the 
client  cannot  make  a  summary  application 
against  the  agent.  Jones,  Ex  parte,  2  D.  P.  C. 
161. 
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I^jiuetioii  to  reftrain  Solicitor  from  acting 
Againit  fomior  Client.]— The  jurisdiction  to  re- 
strain a  solicitor  from  acting  for  the  antagonist 
of  his  former  client  is  f ound^l  upon  the  principle 
that  a  man  ought  to  be  restrained  from  doing 
ahj  act  contrary  to  the  duty  he  owes  to  another ; 
and  will  be  exercised  at  the  Instance  of  the 
former  client,  irrespective  of  the  question 
whether  the  solicitor  was  discharged  by  him  or 
had  discharged  himself,  whenever  the  transaction 
in  reference  to  which  the  injunction  is  sought  so 
flows  out  of  or  is  connected  with  that  in  which 
the  solicitor  was  formerly  retained  that  the 
same  matter  of  dispute  may  probably  arise. 
HutchiruY,  HutchinsQ.  Hogan,  315)  and  Biggs 
V.  Head  (Saussc  &  Scully,  335)  approved  and 
adopted.  On  appeal,  the  injunction  granted  by 
the  vice-chancellor  was  disapproved  and  dis- 
solved by  consent,  the  solicitor  nndertiUcing  not 
to  disclose  his  client^s  secrets.  Little  v.  Kings- 
wood  Collieries  Company,  20  Ch.  D.  733  ;  52 
L.  J.,  Ch.  56  ;  47  L.  T.  323 ;  81  W.  R.  178— 
C.A. 

Practioo — Xentioning  Vame.] — In  motions  re- 
specting misconduct  against  attorneys,  and  for 
tne  exercise  of  the  summary  jurisdiction  of  the 
••court,  the  practice  is  not  to  mention  names. 
Anon^  2  L.  T.  432  ;  8  W.  R.  530. 


Application    in    Chambers.]  —  Unless 


: there  is  a  cause  in  court,  an  application  can- 
.not  be  made  in  chambers  against  an  attorney. 
Higgs,  Exparte,  1  D.  P.  C.  495. 


Plea   of  Statute   of    Limitations    by 


iSolicitor.] — The  court  will  not,  in  the  exercise 
of  its  summary  jurisdiction,  prevent  an  attorney, 
who  is  a  defendant  in  an  action  at  the  suit  of 
his  client,  suing  as  administratrix,  from  pleading 

mot  directly  to  the  merits,  such  as  a  plea  of  the 
Statute  of  Limitations,  even  though  the  accrual 

•  of  the  statute  may  have  been  owing  to  his  ne- 
glect in   not   advising  his  client  to  take  out 

.letters  of  administration  earlier.  TViJiton,  In  re, 
1  L.,  M.  &  P.  74. 


Entitling  Xotion.] — ^An  order  was  made 


that  a  solicitor  (who  was  also  a  trustee  of  a  will) 
.should  pay  into  court  trust  money  which  he  had 
by  affidavit  admitted  that  he  had  in  his  hands, 
.upon  motion  made  by  the  cestui  que  trust  in  a 
:8uit  to  administer  the  estate  of  the  testator,  the 
.notice  of  motion  being  entitled  in  the  suit  and 
.in  the  matter  of  the  solicitor.  CleriJiew,  In  re, 
Howard,  In  re,  24  L.  T.  860 ;  19  W.  R.  939— 
.X.J. 


How  Discharged  from  Prison — Debtors 


.Act,  1869.] — When  a  solicitor  has  been  com. 
mitted  to  prison  under  the  Debtors  Act,  1869, 
s.  4,  for  disobeying  an  order  to  pay  money  into 
-court,  on  the  expiration  of  twelve  months  he 
■can  be  discharged  only  after  obtaining  an  order 
of  the  court.  Thompson,  In  re,  Xdlty  v.  Aylett, 
-30  L.  T.  783  ;  22  W.  R.  857. 

Liability  on  Undertakingi.]— ^^^  ante,  col. 
1851. 


b.  What  ia  Klsoondnot. 

Conspiracy  to   Defraud.]— An   attorney  had 
•been  convicted  of  a  conspiracy  to  cheat  and  de- 


fraud tradesmen,  and  among  the  overt  acts 
alleged  were  the  collusively  signing  of  judg- 
ments and  issuing  writs  of  fi.  fa.  thereon.  The 
conrt  struck  his  name  off  the  roll,  though  the 
indictment  was  held  defective,  for  not  setting 
out  the  names  or  designating  the  class  of  the 
persons  intended  to  be  defrauded.  King,  In  re, 
8  Q.  B.  129  J  15  L.  J.,  Q.  B.  2  ;  10  Jur.  7. 

Peijnry.] — The  court  will  not  strike  an  at- 
torney off  the  roll  on  an  affidavit  alleging  a  dis- 
tinct case  of  perjury,  unless  enough  appears  on 
his  own  admission  to  render  the  interposition  of 
a  jury  unnecessary.    Anon.,  3  N.  &  P.  389. 

A  bill  of  costs  of  an  attorney  was  reduced,  on 
taxation,  from  1,100Z.  to  370Z.,  and  374/.,  part  of 
the  bill,  sworn  to  have  been  paid  to  witnesses, 
was  reduced  to  47/.;  the  court  refused  a  rule  to 
strike  him  off  the  rolls  on  the  ground  that  the 
charge  could  be  established  by  witnesses  only, 
and  was  therefore  proper  for  the  consideration 
of  a  jury.    Anon.,  1  W.,  W.  &  H.  355. 

Cheating  in  (htmbling.] — The  court  refused 
an  application  to  strike  an  attorney  off  the  roll 
for  alleged  unfair  play  in  gambling,  after  the 
relation  of  attorney  and  client  between  him  and 
the  applicant  had  ceased  ;  the  applicant  having 
filed  a  bill  in  chancery  respecting  the  promis- 
sory notes  given  by  nim  m  payment  of  the 
money  won,  which  was  still  pending.  Stralford, 
Ex  parte,  12  L.  J.,  Q.  B.  231 ;  7  Jur.  412. 

Publishing  Libel.] — A  verdict  having  been 
obtained  against  an  attorney,  in  an  action  for 
publishing  a  libel  of  a  very  aggravated  nature, 
but  in  which  the  jury  only  gove  one  shilling 
dami^s,  the  court  refused  to  strike  him  off  the 
roll,  on  the  mere  ground  of  the  publication  of  the 
libel.    Anon,,  2  D.  P.  C.  110. 

Improperly  bringing  Qni  tam  Actions.] — It  is 

no  cause  for  striking  an  attorney  off  the  roll, 
that  he  has  commenced  several  qui  tam  actions 
for  the  purpose  of  revenge.  Warren,  Ex  parte, 
1  H.  &W.  113. 

Where  an  attorney  brings  several  qui  tam  ac- 
tions, and  after  their  commencement  makes  an 
offer  to  the  defendant  to  compromise  them,  it  is 
no  ground  for  striking  him  off  the  roll.  Smith 
V.  milett,  3  D.  P.  C.  364. 

Non-Payment  of  Xoney.] — Mere  non-payment 
of  money  by  an  attorney,  pursuant  to  an  order 
and  rule  of  court,  is  no  ground  for  striking  him 
off  the  roU.     Ouilford  v.  Sims,  13  C.  B.  370. 

An  attorney  who  has  been  directed  by  the 
master  to  refund  a  sum  of  money,  disobeys  the 
direction,  and  keeps  out  of  the  way,  will  be 
struck  off  the  roll.  Anon.,  1  D.  &  R.  529  ;  10 
Jur.  198.    See  also  cases  post ^  col,  1872. 

Prosecnting  without  Authority.]  —  Acting 
without  authority  in  conducting  a  prosecution  of 
a  prisoner  for  felony  is  no  ground  for  striking  an 
attorney  off  the  roll.  Datis,  In  re,  1  B.  C.  C.  207. 

Improperly  Dealing  with  Trnst  Fund.]— A 
solicitor,  who  was  the  only  person  who  actc<l 
professionally  in  a  trust,  induced  his  co-trustee, 
who  was  his  client,  improperly  to  sell  out  the 
trust  fund,  which  was  received  by  him  and  ap- 
plied to  his  own  use.  On  application  of  one  of 
the  cestuis  que  trustent,  he  was  struck  off  the 
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rolls.     Chandler^  In  re,  22  Beav.  253  ;  26  L.  J., 
Ch,  396  ;  2  Jur.,  N.  S.  366, 

Defect  in  Articles^  Serrioe,  AdmU lion,  or  Xa- 
rolment.] — ^A  motion  to  strike  an  attorney  off 
the  roll  on  the  ground  of  misconduct,  and  the 
want  of  regular  service  in  his  clerkship,  comes 
too  late  when  the  party  had  been  three  years 
and  a  half  admitted.    Ano7i,^  2  B.  &  Ad.  766. 

An  attorney  who  has  been  admitted  fraudu- 
lently will  be  struck  off  the  roll,  and  the  court 
will  grant  an  attachment  against  the  master. 
mil,  Ex  parte,  2  W.  Bl.  991. 

Where  an  attorney  had  been  admitted  on  pay- 
ment of  a  less  amount  of  stamp  duty  than  was 
by  law  required,  by  mistake  of  the  officers  of 
the  court  or  the  Stamp  Office,  and  without  any 
fraud  or  mala  fides  on  his  part,  the  court  will 
make  an  order  for  striking  him  off  the  roll,  un- 
less he  consents  to  pay  the  proper  duty.  Myers, 
In  re,  8  Q.  B.  515  ;  15  L.  J.,  Q.  B.  209  ;  10  Jur. 
563. 

Compromiiing  Criminal  Charge.] — It  is  a  high 
misdemeanor  in  an  attorney  to  compromise  a 
criminal  charge ;  therefore,  an  attorney  was 
fined  500/.,  and  suspended  six  months,  for  tak- 
ing 200/.  from  one  who  was  charged  with  for- 
gery, to  let  him  out  of  the  custody  of  a  tipstaff. 
liex  V.  Vanghan,  1  Wils.  221. 

Xaking  False  Affldayit.] — An  attorney  who 
had  made  a  false  affidavit  of  increase,  which 
had  been  acted  upon  by  the  master  in  the  taxa- 
tion of  costs,  was  fined  100/.  for  contempt  of  court 
and  suspended  for  three  years.  Mant,  In  re,  5 
L.  T.  264;  lOW.  R.  l.S. 

XiBappropriating  Client's  Xoney.] — Where  an 
attorney,  being  applied  to  by  B.  to  invest  money 
for  him,  borrowed  it  upon  his  own  security  and 
the  deposit  of  a  mortgage  deed,  and  afterwards 
committed  a  fraud  upon  B.  in  receiving  the 
money  due  upon  the  mortgage  without  commu- 
nicating that  fact  to  B.,  and  in  continuing  to 
pay  interest  to  him,  the  court  suspended  his  cer- 
tificate for  two  years,  though  the  transaction 
was  not  strictly  between  attorney  and  client. 
Blake,  In  re,  3  El.  &  El.  34  ;  30  L.  J.,  Q.  B.  32 ; 
6  Jur.,  N.  S.  1242 ;  2  L.  T.  429. 

A  solicitor  who,  without  authority,  instructed 
counsel  to  appear  for  parties  interested  in  money 
ill  court,  and  to  consent  to  its  payment  out  of 
court,  was  ordei-ed  to  be  struck  off  the  rolls. 
rolling,  In  re,  7  De  G.,  Mac.  &  G.  568. 

Misconduct  for  which  the  court  would  either 
refuse  or  defer  the  admission  of  an  attorney  is 
ground  for  either  striking  an  attorney  off  the  roll 
or  suspending  him  fi-om  practising,  though  the 
misconduct  is  not  in  his  character  of  attorney. 
/////,  I?i  re,  3  li.  R.,  Q.  B.  643  ;  37  L.  J.,  Q.  B.  295  ; 
18  L.  T.  564  ;  16  W.  R.  1061  ;  9  B.  &  S.481. 

An  attorney,  acting  as  a  managing  clerk  to  a 
firm  of  attorneys,  completed  the  sale  of  property 
belonging  to  a  client  of  the  firm,  and  appro- 
priated part  of  the  purchase-money  to  his  own 
use.  Upon  the  discovery  of  the  fraud  a  year 
afterwards,  he  admitted  the  fact,  and  repaid  the 
amount.  Upon  motion  to  strike  him  off  the  roll 
the  court  suspended  him  from  practising  for  one 
year.    lb. 

The  court  will  not  strike  an  attorney  off  the 
roll  where  he  has  become  bankrupt,  having 
moneys  of  a  client  in  his  hands  which  ought  to 


have  been  paid  over,  unless  a  clear  case^  of 
fraudident  misappropriation  is  made  out  against 
him.    Sparks,  In  re,  17  C.  B.,  N.  S.  727. 

Frandolent  Preparation  of  Deed.] — An  attor- 
ney on  the  roll  of  the  High  Court  of  Bengal 
prepared  a  convteyance  on  behalf  of  his  brother 
containing  a  false  recital  as  to  the  consideration, 
knowing  the  .same  to  be  false,  and  attested  the 
execution  of  the  deed  with  such  false  recital, 
and  signed  his  name  as  a  witness  to  the  receipt 
of  the  consideration-money,  knowing  that  no 
consideration  had  passed  or  was  intended  to 
pass.  The  deed  was  duly  r^^tercd.  The  court 
ordered  him  to  be  struck  off  the  roll : — Held,  that 
he  was  properly  called  upon  to  explain  the  cir- 
cumstances under  which  the  deed  was  executed  ; 
but  that,  as  there  was  no  evidence  that  he  was 
guilty  of  any  fraudulent  or  dishonest  intention, 
and  as  no  dishonest  use  was  attempted  to  be 
made  of  the  deed,  and  as  no  person  had  been 
iajui^d  thereby,  the  circumstances  were  not  suffi- 
cient to  warrant  the  order  of  the  court.  Stetcart^ 
In  re,  2  L.  R.,  P.  C.  88  ;  37  L.  J.,  P.  C.  25  ;  16 
W.  R.  1000  ;  5  Moore,  P,  C.  C,  N.  S.  187. 

Permitting  Othen  to  nse  Vame.] — The  mis- 
chief against  which  s.32  of  the  6  &  7  Vict.  c.  73, 
was  directed  is  the  practice  or  acting  as  an  at- 
torney or  solicitor  without  being  duly  qualified. 
And  the  offence  prohibite<i  is  not  the  mere  per- 
mitting your  name  as  an  attorney  or  solicitor  to 
be  made  use  of  in  an  action  or  suit  **  upon  the 
account  or  for  the  profit  of  an  unqualified  per- 
son," but  doing  it  m  such  a  manner  as  thereby 
to]enable  such  unqualified  person  to  appear,  act  or 
practise  in  any  suit  at  law  or  in  equity.  Scott  v. 
Miller,  Johnson,  220  ;  28  L.  J.,  Ch.  584  ;  5  Jur., 
N.  a.  858. 

An  agreement  by  an  attorney  with  a  certifi- 
cated conveyancer,  that  in  case  the  latter  should 
introduce  to  the  former  any  matters  of  profes- 
sional business,  for  which  the  attorney  would 
have  a  claim  for  costs,  he  would  pay  to  the  con- 
veyancer a  commission,  is  not,  on  the  part  of  tlie 
attorney,  such  a  permitting  of  his  name  to  be 
made  use  of  upon  the  cccount  or  for  the  profit 
of  an  unqualined  person  as  was  intended  to  be 
provided  for  by  the  section.    lb. 

Such  an  agreement  would  not  subject  the  par- 
ties to  penalties  for  common  barratry.    Ih. 

An  attorney  admitted  in  one  of  the  superior 
CO  arts,  accoiding  to  6  &  7  Vict.  c.  73,  may  prac- 
tise in  any  other  court  in  the  name  of  an  attor- 
ney of  the  latter.  UnlU  v.  Lee,  10  Q.  B.  940 ; 
11  Jur.  891. 

A  solicitor  agreed  to  act  for  B.,  another  soli- 
citor, in  his  personal  business,  on  the  t«rms  of 
principal  and  agent.  B.  neglected  to  take  out 
his  certificate  during  part  of  the  time : — Held, 
that  the  agreement  was  not  invalid.  Foley,  Est 
parte,  11  Beav.  456. 

Preparing  Bond  to  pay  Xoney  to  Client  on 
wrong  Stamp.] — Where  an  attorney  had  wholly 
prepared  and  signed  a  bond  to  pay  money  to  his 
client  upon  a  wrong  stamp,  he  was  compelled 
upon  motion  to  put  a  proper  stamp  upon  it. 
Gwilliam  v.  Bamet,  2  Smith,  165. 

Indnoing  Witneii  to  Absent  Himielf.] — An 

attorney  induced  a  witness,  subpoenaed  by  the 
opposite  party,  to  absent  himself  from  the  trial 
on  receiving  an  indemnity  against  the  conse- 
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qnences  of  disobedience  to  the  8abp<sna : — Held, 
that  his  name  ought  to  be  struct  off  the  rolL 
Stepht^nn  V.  Hill,  10  M.  &  W.  28 ;  1  D.,  N.  S. 
669 ;  6  Jur.  585. 

Von-Payment  of  Couniers  Foes.] — The  court 
will  not,  on  motion,  interfere  to  compel  an  at- 
torney to  pay  counsel's  fees.  Angell,  In  re,  29 
L.  J.,  C.  P.  227  ;  6  Jur.,  N.  S.  1373. 

Proparing  Hypothotioal  Caio  for  the  Opinion 
.of  the  Court.] — Where  an  attorney,  although 
without  any  corrupt  or  unworthy  motive,  pre- 
pares a  special  case  in  order  to  take  the  opinion 
of  the  court  upon  the  will  of  a  testator,  and 
suggested  facts  which  had  no  foundation  : — Held, 
that  he  was  guilty  of  a  contenipt,  and  he  was 
fined  in  301,  for  his  offence.  Jalsam,  In  re,  5 
D.  &  R.  389  ;  3  B.  &  C.  597. 

Purging  CMfonoe.]— When  an  attorney  has 
fraudulently  obtained  and  withhold  his  client's 
money,  the  repayment  of  the  money  is  not  a 
purgation  of  the  offence.    Arwn.^  31  L.  T.  730. 

Compromising  Xiscondoct.]  —  Where  serious 
charges  of  misconduct  against  an  attorney  are 
brought  before  the  court  of  which  he  is  a  member, 
the  court  will  not  permit  any  private  arrange- 
ment of  it  to  be  made  between  the  parties,  but 
will  require  that  such  misconduct  be  fully  ex- 
plained to  the  satisfaction  of  the  court.  Anon,, 
2  L.  T.  299. 


0.  Practioe  on  Striking  off  the  Boll. 

Where  Katters  oomplained  of  Amount  to  an 
Indictable  CMfenoe.] — ^Where  an  attorney  has 
been  guilty  of  proiessional  misconduct  in  the 
•course  of  a  cause,  the  court  will  grant  a  rule 
•calling  on  him  to  shew  cause  why  his  name 
^should  not  be  struck  off  the  roll,  even  although 
the  matters  complained  of  may  amount  to  an  in- 
dictable offence.  SteplieM  v.  Hill,  10  M.  &  W. 
58  ;  1  D.,  N.  8.  669 ;  6  Jur.  685. 

The  court  will  not  grant  a  rule,  calling  on  an 
:attorney  to  shew  cause  why  he  should  not  be 
struck  off  the  roll,  if  the  affidavits  in  support  of 
the  rule  state  an  offence  for  which  he  would  be 
liable  to  indictment.    Anon,,  5  B.  &  Ad.  1088. 

The  court  will  not  proceed  summarily  against 
a  solicitor  for  matters  which  amount  to  an  in- 
dictable offence,  where  it  appears  that  the  facts 
are  not  exclusively  within  his  own  knowledge. 
Anon.,  2  Jur.  467. 

Application,  how  made.] — An  application  to 
strike  a  solicitor  off  the  rolls  must  be  upon  notice 
of  motion.    Anon,,  36  L.  T.  113. 

By  Barrister.] — The  court  will  not  re- 
ceive an  application  to  strike  an  attorney  off  the 
roll,  except  on  the  application  of  a  barrister. 
Anon.,  3  N.  &  M.  566. 


Bnle  Visi— Form  of.] — On  an  affidavit  imput- 
ing criminal  conduct  to  an  attorney,  the  form  of 
the  rule  in  the  first  instance  is  to  shew  cause 
why  he  should  not  be  struck  off  the  roll,  or  be 
suspended  from  practice  for  so  long  a  time  as  the 
court  shall  think  fit.  Anon.,  7  L.  T.  716  ;  11 
W.  R.  68. 

The  court  will  not  grant  a  rule  in  the  alterna- 
tive, cidling  on  an  attorney  to  ahsw  cavse  why 


he  should  not  be  struck  off  the  roll,  or  answer 
the  matters  in  the  affidavit,  as  either  branch  of 
the  rule  ^ould  be  the  subject  of  a  distinct  ap- 
plication. Burton  v.  Clie^terfield  (,EarV),  9  Jur. 
373. 

When  Application  may  be  made.]— The  rule 
ought  not  to  be  moved  for  on  the  last  day  of 
term,  but  in  sufficient  time  to  enable  the  party 
to  shew  cause  against  it  within  the  term.  Ih. ; 
S,  P.,  Avion,,  1  C.  L.  R.  481  ;  23  L.  J.,  Ex.  24. 

An  attorney  was  convicted  of  embezzlement 
in  July,  1861  : — Held,  that  an  application  to 
strike  him  off  the  rolls  was  not  too  late,  though 
made  in  Michaelmas  Term,  1862.  Thompsim, 
In  re,  13  C.  B.,  N.  S.  288  ;  7  L.  T.  327. 

When  Solicitor  has  already  been  Conyicted  in 
another  Court] — ^A  rule  to  strike  an  attorney  off 
the  roll  for  misconduct,  having  been  applied  for 
on  the  production  of  a  similar  rule  granted  by 
the  Common  Pleas  against  the  same  party,  the 
court  refused  it,  there  being  no  evidence  of  the 
identity  of  the  parties.  Anon.,  1  Ex.  453  ;  17 
L.  J.,  Ex.  20. 

A  rule  to  strike  an  attorney  off  the  roll  of  the 
Exchequer,  on  affidavit  that  he  has  been  con- 
victed of  a  misdemeanor  in  the  Queen's  Bench 
and  struck  off  the  roll  of  that  court,  is  a  rule 
nisi,  which  makes  itself  absolute,  unless  cause 
can  be  shewn.  Wright,  In  re,  1  Ex.  668  ;  5  D. 
&  L.  394  ;  17  L.  J.,  Ex.  128  ;  12  Jur.  20. 

Where  a  rule  had  been  obtained  to  strike  an 
attorney  off  the  roll  of  the  Queen's  Bench, 
f  oundea  solely  on  an  order  of  the  lord  chancellor 
striking  him  off  the  roll  of  solicitors,  for  alleged 
misconduct  in  the  Court  of  Chancery,  but  which 
order  was  subsequently  reversed,  and  the  party 
restored  to  the  roll  of  solicitors,  on  payment  of 
costs,  but  he  was  ordered  to  be  suspended  for  six 
months  from  practising  in  chancery,  the  Queen's 
Bench  discharged  the  rule  on  payment  of  costs. 
Smith,  In  re,  1  El.  &  Bl.  414  ;  22  L.  J.,  Q.  B. 
123  ;  17  Jur.  114. 

Where  an  attorney  has  been  struck  off  the  roll 
of  the  Court  of  Queen's  Bench  for  misconduct, 
he  will,  on  production  of  the  rule  for  that  pur- 
pose, be  struck  off  the  roll  of  the  Court  of 
Common  Pleas.     Collins,  In  re,  18  C.  B.  272. 

A  rule  to  strike  an  attorney  off  the  roll, 
founded  upon  an  order  in  the  Court  of  Chancery 
striking  him  off  the  roll  of  solicitors,  is  a  rule  to 
shew  cause  only.  Hall,  In  re,  2  Jur.,  N.  S.  1233. 

Servioe  of  Bole  Nisi.] — It  must  be  served  per- 
sonally.    Anon.,  1  C.  L.  R.  481  ;  23  L.  J.,  Ex.  24. 

Where  an  attorney  had  been  convicted  of 
felony  and  was  undergoing  his  sentence,  a  rule 
to  strike  him  off  the  roll  was  well  served  upon  him 
in  prison  ;  and  though  he  was  civiliter  mortuus, 
the  court  allowed  counsel,  instructed  by  his 
friends,  to  shew  cause  against  the  rule.  Thomp' 
son.  In  re,  13  C.  B.,  N.  S.  288  ;  7  L.  T.  327. 

Affidavits.] — An  affidavit  to  ground  an  appli- 
cation to  strike  an  attorney  off  the  roll  for 
misconduct  in  a  cause  may  be  intitled  in  the 
cause,  though  judgment  has  been  obtained  in  it, 
Stephens  V.  Hill,  10  M.  &  W.  28  ;  1  D.,  N.  S. 
669  ;  6  Jur.  585. 

It  is  no  objection  to  affidavits  in  support  of  an 
application  to  strike  an  attorney  off  the  roll, 
that  they  are  Intitled  as  if  there  was  a  cause  in 
court.     Caine,  Ex  parte,  4  Jur.  220. 
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Jurifldiotion  of  Court.]— The  Court  of  Common 
Pleas  has,  by  Tirtue  of  its  general  jurisdiction, 
power  to  strike  an  attorney  off  the  i^ll  of  the 
Court  of  Common  Pleas  at  Lancaster.  A  for- 
tiori, where  one  of  its  judges  is  pro  tempore  chief 
justice  of  that  court.  Brigg»^  Ex  ^rte^  8  L.  R., 
C.  P.  63. 

A  divisional  court  of  the  High  Court  of  Jus- 
tice may  order  the  name  of  a  solicitor  to  be 
struck  off  all  the  existing  rolls  of  the  former 
courts  consolidated  into  the  High  Court  of  Jus- 
tice, and  may  order  his  name  to  be  struck  off,  or 
not  to  be  inserted,  in  the  register  of  solicitors  of 
the  Supreme  Court  of  Judicature.  Martin,  Jn. 
re,  24  W.  R.  111. 

Dooision  of  Court  BoTiewable  in  another  Court.  ] 

— When  an  attorney  has  been  suspended  for  a 
limited  period  by  order  of  one  of  the  superior 
courts,  the  Court  of  Common  Pleas  will  not 
adopt  such  order  by  suspending,  in  like  manner, 
the  attorney  from  practising  in  that  court, 
without  examining  the  facts  on  which  the 
order  was  made,  and  exercising  its  own  discre- 
tion in  the  matter.  JBruttan,  In  re,  41  L,  J., 
C.  P.  58  ;  26  L.  T.  33  ;  20  W.  R.  298. 

Where  the  Master  of  the  Rolls  had  ordered  an 
attorney  to  be  suspended  for  a  certain  period, 
and  the  misconduct  was  such  that  he  might 
have  been  struck  off  the  roll  for  it,  the  Common 
Pleas,  after  reading  the  affidavits  used  before 
the  Master  of  the  Rolls,  ordered  the  attorney  to 
be  suspended  from  practising  in  that  court,  not 
only  for  the  period  ordered  by  the  Master  of  the 
Rolls,  but  until  the  further  order  of  the  court. 
lb. 

An  attorney  and  solicitor  having  been  sus- 
pended by  the  Master  of  the  Rolls  from  prac- 
tising in  the  Court  of  Chancery  for  ten  years, 
the  Court  of  Exchequer  on  affidavits  ver&ying 
(1)  copies  of  the  petition  and  order  in  chancery 
and  the  affidavits  filed  there  on  the  hearing  of 
the  petition  ;  and  (2)  a  transcript  of  a  shorthand- 
w^riter's  notes  of  the  judgment,  made  a  similar 
order,  unless  cause  was  shewn  before  the  fourth 
day  of  the  next  term.  Turner,  Jn  re,  8  L.  R., 
Ex.  62  ;  42  L.  J.,  Ex.  63  ;  29  L.  T.  345. 

When  a  solicitor  has  been  suspended  from 

Sractice  in  chancery  for  a  given  period  by  the 
[aster  of  the  Rolls,  the  Courts  of  Queen^s  Bsnch 
and  Exchequer  grant  a  rule  to  suspend  him 
from  piactice  in  those  courts  for  the  like  period, 
which  rule  makes  itself  absolute  if  no  cause  is 
shewn,  upon  an  affidavit  of  the  facts  and  an 
affidavit  of  identification.  But  the  Court  of 
Common  Pleas  will  only  grant  a  rule  nisi,  and 
requires  all  the  materials  upon  which  the  Master 
of  the  Rolls  acted  to  be  brought  before  it,  and 
will  extend  the  period  "  until  the  further  order 
of  the  court."  Turner,  Jn  re,  8  L.  R.,  C.  P.  103. 
Where  an  attorney  has  been  suspended  by  one 
of  the  superior  courts  for  a  term  of  years,  it  is 
not  compulsory  upon  the  other  courts  of  co- 
ordinate jurisdiction,  as  in  the  case  of  striking 
off  the  rolls,  to  suspend  him  also,  but  they  will 
look  into  the  affidavits  and  exercise  their  own 
discretion.  De  Medina,  In  re,  6  L.  T.  536  ;  10 
W.  R.  627. 

Warrant  of  Attorney  to  Stop  Prooeedingi — 
Void.] — A  warrant  of  attorney,  given  to  prevent 
proceedings  on  a  rule  for  striking  an  attorney 
off  the  roll,  is  void.  Kirwan  v.  Ooodinan,  9  D. 
P.  C.  330  ;  5  Jur.  293. 


Solicitor  Struck  off  at  hif  own  SequostJ— An 
attorney  cannot  be  struck  off  the  roll  on  his  own 
motion,  though  he  has  never  practised,  without 
an  affidavit  that  no  proceedings  are  pending 
against  him  for  misconduct.    Afion,,  1  Chit.  567. 

Where  he  applies  to  be  struck  off  the  roll  at 
his  own  request,  he  must  not  only  swear  that  no 
proceedings  are  pending  against  him,  but  also 
that  he  expects  none.  Oray,  Ex  parte,  9  D.  P.  C. 
336  ;  5  Jur.  25. 

But  he  need  not  state  the  ground  on  which  he 
applies.  Bufrell,  Ex  parte,  11  Jur.  1062  ;  8,  P., 
Chamoek,  Ex  parte,  1  W.,  W.  k.  H.  648  ;  3  Jur. 
23. 

An  attorney  was  struck  off  the  roll  of  the  Court 
of  Exchequer  at  his  own  request,  on  an  affidavit 
made  by  another  person  that  an  application,  sup- 
ported by  his  own  affidavit,  had  been  made  by 
the  attorney  himself  to  the  Court  of  Queen's 
Bench  to  be  struck  off  the  roll  there,  exhibiting  a 
rule  of  that  court  for  that  purpose,  and  alleging 
that  the  reason  why  no  affidavit  was  made  by 
the  attorney  in  the  Court  of  Exchequer  was,  that 
he  was  out  of  town,  and  would  not  return  in  time 
to  make  the  necessary  affidavit  to  enable  him  to 
be  struck  off  during  the  term.  Sturdy,  In  re, 
2  Jur.,  N.  8.  452. 

An  attorney  was  struck  off  the  roll  at  his  own 
request,  and  afterwards  (in  the  same  term)  ap- 
plied to  be  restored.  His  affidavit  described  him 
as  "  one  of  the  attorneys  of  the  court : " — The 
court  required  it  to  be  amended.  Simpson,  In  re^ 
1  C.  B.,  N.  S.  564. 


Subsequent  Bestoration  to  BelL] — It  is  a 


matter  of  course  to  restore  to  the  roll  an  attorney 
who  has  been  struck  off  at  his  own  request,  if  no 
opposition  is  made  by  the  Law  Society  after 
notice  served  on  it.  Walnhe,  In  re,\Q  Ir.  R., 
C.  L.  165. 

d.  Oompellinflr  Blaoloaiire  of  Olient'a  Abode 

or  Oconpation. 

Where  Olgect  desired  ii  to  Arreit  Client.] — 
A  female  who  had  been  employed  by  the  de- 
fendant to  take  care  of  his  house,  but  who  had 
subsequently  left  it,  brought  an  action  against 
him  for  breach  of  promise  of  marriage.  The  de- 
fendant had  threatened  to  proceed  criminally 
against  her  on  a  charge  of  taking  away  some  of 
his  property  from  the  house.  The  court  refused 
to  compel  the  plaintiff's  attorney  to  disclose  her 
place  of  residence,  as  the  defendant  knew  who 
she  was,  and  had  avowed  he  sought  the  informa- 
tion with  the  view  of  effecting  her  arrest  on  the 
criminal  charge.  Harris  v.  Holler,  19  L.  J., 
Q.  B.  62. 

But  the  court  or  a  judge  will  compel  a  plain- 
tiff's attorney  to  disclose  the  place  of  abode  of 
his  client,  notwithstanding  that  one  object  of 
the  defendant  in  requiring  the  information  is, 
that  he  may  be  enabled  to  arrest  the  plaintiff 
under  a  writ  of  attachment.  Cox  v.  Boehettj 
34  L.  J.,  C.  P.  126  ;  11  Jur.,  N.  S.  88  ;  11  L.  T. 
629  ;  13  W.  R.  292. 

Bis obedienoe  to  Order  of  Judge — Attaolimeat.] 
— Twelve  months  after  issue  joined  in  an  action, 
a  judge  made  an  order  that  the  plaintiff's  at- 
torney should  declare  in  writing  to  the  defendant 
the  plaintiff's  occupation,  and  that  after  five  days 
all  further  proceedings  should  be  stayed  until 
such  delivery.     The  order  having  been  served 
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and  diac^yed  : — Held,  that  the  order  was  not 
within  15  &  16  Vict.  c.  52,  s.  7,  and  that  an  at- 
tachment would  not  lie  against  the  attorney  for 
sach  disobedience.  Malpa$$  y.  Mudd^  3  H.  &  N. 
246  ;  27  L.  J.,  Ex.  367. 

To  entitle  a  defendant  to  obtain  an  attach- 
ment against  an  attorney  for  disobeying  an  order 
of  a  judge,  made  for  not  declaring  the  place  of 
abode  of  the  plaintiff,  he  must  have  made  a 
demand  in  writing,  Sroum  v.  Wigent,  7  L.  T. 
622. 

Befufiiig  to  Produce  Client.] — There  is  no 
obligation  on  an  attorney  or  a  solicitor  to  pro- 
duce his  client  for  the  purpose  of  being  served 
with  process  by  a  third  person,  and  a  security 
obtained  by  the  solicitor  from  his  client  during 
the  period  of  the  client's  concealment  will  not  be 
thereby  avoided  in  favour  of  such  third  person. 
Shaw  v.  JVeale,  6  H.  L.  Cas.  581 ;  27  L.  J.,  Ch. 
444  ;  4  Jur.,  N.  S.  696. 


e.   Delivery  up  of  Dootmieiits. 

IFor  th4  Production  of  Doeumenti  for  ths  Pur- 
poses  of  Etidence — See  Eyidbnge.] 

When  an  Order  will  be  made.] — An  adminis- 
trator appointed  pendente  lite  is  entitled  to  call 
upon  the  late  attorney  of  the  deceased  to  deliver 
up  deeds  and  papers  belonging  to  the  deceased, 
which  are  in  his  possession.  Iht  Faur^  Ex  parte, 
3  Hodges,  135. 

Solicitors,  instructed  by  a  committee  of  an  as- 
sociation to  carry  on  various  matters  of  business 
for  and  on  behalf  of  the  association,  having  re- 
covered judgment  against  one  of  the  committee, 
for  the  amount  of  their  bills  of  costs  in  respect  of 
such  matters,  cannot  be  made  to  deliver  up,  to 
such  defendant,  the  judgment  after  it  has  been 
paid  and  satisfied  by  him,  or  other  securities  con- 
nected with  the  debt  held  by  them,  either  in 
virtue  of  the  general  jurisdiction  of  the  court 
over  solicitors  as  its  officers,  or  under  19  &  20 
Vict.  c.  97,  s.  6  ;  the  defendant  can  only  proceed 
by  action.  Phillips  v.  Dickson,  8  C.  B.,  N.  S. 
391  ;  29  L.  J.,  C.  P.  223  ;  6  Jur.,  N.  S.  401 ;  2 
Ti.  T.  185  ;  8  W.  R.  390. 

When  Solicitor  has  a  lien  upon  them.]— The 
court  will  not  order  an  attorney  to  deliver  up 
papers  on  which  he  has  a  lien  for  a  balance  of  a 
bill  of  costs,  although  an  offer  is  made  to  pay 
the  amount  into  court,  subject  to  the  verdict  of  a 
jury.  Broomhead,  In  re,  5  D.  &  L.  52  ;  16  L.  J., 
Q.  B.  355. 

Sec  also  oases  post,  VIII.,  3. 

When  in  the  Hands  of  Counsel.]— The  non- 
delivery of  documents  left  by  an  insolvent  solici- 
tor with  counsel  and  law  stationers,  and  retained 
by  them  for  non-payment  of  fees  and  charges,  is 
not  a  breach  of  an  order  upon  the  solicitor  to  de- 
liver up  to  a  new  solicitor  all  deeds  and  docu- 
ments in  his  possession  or  power  relating  to  the 
affairs  of  his  client  in  the  suit.  Williams,  In  re, 
3  De  G.,  F.  &  J.  104  ;  30  L.  J.,  Ch.  610  ;  7  Jur., 
N.  S.  323  ;  4  L.  T.  103 ;  9  W.  R.  393. 

When  in  the  Hands  of  Agent.] — ^Where  an 
order  has  been  made  that  an  attorney  deliver  to 
a  client  his  papers,  it  is  no  answer  to  an  attach- 


ment for  disobedience  of  the  order,  that  the  agent 
of  the  attorney  having  possession  of  the  papers 
claims  a  lien  on  them  in  respect  of  agency 
charges.  Andrew,  In  re,  7  H.  &  N.  87  ;  30  L.  J., 
Ex.  403. 

When  Bolieitor  holds  ai  Party  or  Tnuitee.] — 
The  court  will  not  compel  an  attorney  to  deliver 
up  a  deed  where  he  holds  it  as  a  party  or  trustee, 
Pearson  v.  Sutton,  5  Taunt.  364. 

Bat  the  court  ordered  an  attorney,  who  held 
a  deed  as  trustee,  to  deliver  the  draft  of  it  to  the 
cestui  que  trust,  who  had  paid  for  the  deed  and 
draft.  Holdsworth,  Ex  parte,  4  Bing.  N,  0. 386  ; 
6  Scott,  170 ;  1  Am.  189. 

The  court  refused  to  grant  a  rule  calling  upon 
an  attorney  to  deliver  up  papers,  when  it  ap- 
peared that  the  documents  had  come  into  his 
possession  as  executor  to  his  father,  who  had  been 
attorney  to  the  applicant,  but  where  the  appli- 
cant did  not  adopt  the  son  as  his  professional 
i^ent.  M^oholU,  Ex  pmrtc,  2  D.,  N.  S.  423  ;  12 
L.  J.  103 ;  7  Jur.  374. 

Where  an  attorney  has  drawn  his  own  mar- 
riage settlement,  under  which  he  takes  no  in- 
terest, but  is  mentioned  in  it,  and  it  is  deposited 
with  him  for  safety,  the  court  will  not  compel 
him  to  give  it  up  at  the  instance  of  a  trustee 
under  it.    Moxon,  Ex  parte,  1  D.  P.  C.  7. 

In  Solieiter's  Hands  for  Professional  Pur- 
poses.]— The  court  will  not  compel  an  attorney 
to  deliver  up,  on  payment  of  his  demand,  a  lease 
put  into  his  hands  for  the  purpose  of  making  an 
assignment  of  it ;  there  being  no  cause  in  court, 
nor  any  criminal  conduct  imputed  to  him  in  re- 
spect of  it.    Lowe,  In  re,  8  East,  237. 

The  court  refused  to  order  an  attorney  to  de- 
liver up  a  deed  which  had  been  given  to  him  by 
one  of  the  parties  to  it,  to  get  executed  by  his 
client,  who  was  another  party.  Smart,  Ex  parte, 
1  H.  &  W.  526. 

If  an  attorney  receives  possession  of  a  deed 
from  A.,  his  client,  in  which  B.  is  also  interested, 
the  court  cannot  compel  the  attorney,  in  an  ac- 
tion brought  against  him  by  B.,  to  give  B.  a 
copy  of  the  deed.     Micrs  v.  Ecans,  3  Jur.  170. 

Where  an  attorney  is  employed  by  certain 
cestui  que  trusts,  the  court  will  not  compel  him 
to  deliver  up  deeds  to  one  of  several  trustees,  one 
of  such  trustees  objecting  to  the  application. 
Gregory,  In  re,  6  Jur.  282. 

A  bond  was  taken  from  A.,  by  a  magistrate, 
on  the  charge  of  obtaining  it  by  false  pretences. 
A  bill  before  the  grand  jury  having  been  ig- 
nored, the  bond  was  given  to  the  attorney  for 
the  prosecution,  who  infused  to  deliver  it  up  : — 
Held,  that  the  court  could  not  interfere.  Morris, 
Ex  parte,  W.,  W.  &  D.  59  ;  1  Jur.  151. 

The  court  will  not  compel  an  attorney  to  de- 
liver up,  on  payment  of  what  is  due  to  him,  deeds 
which  have  been  intrusted  to  him  for  the  purpose 
of  raising  money  upon  them.  Millard,  In  re,  1 
D.  P.  C.  140. 

But  ho  is  bound,  upon  inquiry  by  his  client,  to 
inform  him  where  such  deeds  are.  Wilmott  v. 
Elhington,  1  N.  &  M.  749. 

If  a  party  successfully  resists  an  action  by  an 
attorney  for  costs,  on  the  ground  of  his  never 
having  been  employed,  he  cannot  afterwards 
summarily  compel  the  attorney  to  give  up  docu- 
ments which  have  come  into  his  possession  in 
the  course  of  the  business,  for  doing  which  the 
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action  was  brought.  Maxwell^  Ex  parte,  4  D. 
P.  C.  87. 

The  court  can  only  interfere  to  compel  an 
attorney  to  deliver  up  deeds  in  his  possession,  at 
the  instance  of  the  party  who  deposited  them 
with  him.  ThomUm,  In  re,  2  D.  P.  C.  156.  See 
JBurUing,  In  re,  2  A.  &  E.  467. 

An  attorney,  with  whom  a  will  has  been  de- 
posited by  the  testator,  will  not  be  compelled  to 
deliver  it  up  to  the  sole  legatee  under  it  Critp, 
Ex  parte,  2  D.  P.  C.  455. 

Where  parties  settle  a  case,  without  the  inter- 
vention of  the  attorney,  that  settlement  is  no 
answer  to  an  application  against  the  attorney 
to  deliver  up  the  record  to  the  opposite  party, 
when  successful.  Baber  v.  Harris,  7  D.  P.  C. 
589. 


After  Payment  by  Client] — An  attorney 


is  not  entitled  to  retain  drafts  and  copies  of 
original  deeds  for  which  his  client  has  paid ;  and 
if  he  will  not  deliver  them  up,  the  court  wiU 
compel  him  to  do  so.  Horsfall,  Ex  parte,  7  B.  & 
C.  528  ;  1  M.  &  R.  306. 

If  A.  has  employed  6.  as  his  attorney,  and  has 
paid  his  bill,  A.  has  a  right  to  have  his  papers 
delivered  up  to  him.  Anderson  v.  Passman,  7 
C.  &  P.  193. 

Promissory  Note  obtained  from  Client  by  Du- 
ress.]— Where,  during  the  imprisonment  of  a 
person,  he  employed  an  attorney  to  conduct  an 
application  for  his  discharge  by  the  Insolvent 
Court,  and  the  attorney  refused  to  proceed  until 
he  had  signed  a  promissory  note,  wnich  he  did, 
under  protest ;  and  after  his  discharge  an  action 
was  brought  upon  the  not€  in  the  name  of  the 
clerk  of  the  attorney,  who  was  believed  not  to 
he  interested  in  it,  the  court  refused  to  grant  a 
rule,  caJliog  upon  the  attorney  to  give  up  the 
note,  upon  the  ground  of  its  having  been  ob- 
tained by  duress  and  fraud,  but  left  the  defen- 
dant to  plead  the  facts  as  a  defence  to  the 
action.  Watts  v.  Blaney,  1  D.  &  L.  203  ;  7  Jur. 
851. 

Where  Solicitor  a  Steward.] — ^The  court,  under 
special  circumstances,  will  entertain  a  summary 
jurisdiction  over  an  attorney,  by  obliging  him 
to  deliver  up  deeds,  on  satisfaction  of  his  lien, 
though  they  came  into  his  hands  as  steward  of 
a  court  and  receiver  of  rents.  Hvghes  v. 
May  re,  3  T.  R.  275  ;  Gruhh,  Ex  parte,  5  Taunt 
206.  See  CoeksT,  Harvian,  6  East,  404  ;  2  Smith, 
409. 

In  Case  of  Bankmptoy.]— Where  a  client  has 
deposited  a  deed  in  the  hands  of  his  attorney, 
and  the  latter  afterwaixls  becomes  a  bankrupt, 
the  court  will  not  summarily  interfere  to  compel 
the  assignees  to  deliver  up  those  deeds  which 
have  come  to  their  hands  from  the  bankrupt. 
Roy,  Ex  parte,  4  D.  P.  C.  573 ;  1  H.  &  W. 
669. 

An  attorney  who  receives  a  deed  from  his 
client,  and  is  compelled  to  produce  it  by  com- 
missioners of  bankrupt,  and  afterwards  receives 
it  back  from  them,  undertaking  to  produce  it 
again  if  required,  may  nevertheless  refuse  to 
produce  it  in  an  action  by  the  assignee  of  the 
bankrupt,  under  whose  commission  he  was  com- 
pelled to  produce  it.  Nixon  v.  Jfayoh,  1  M.  & 
Rob.  76. 


When  Solieitor  in  Prison.] — A  solicitor,  in 
custody  for  debt,  being  incapacitated  from 
practising,  was  ordered  to  deliver  up  his  client's 
papers  in  pending  suits,  without  payment  of 
his  costs,  but  to  be  held  subject  to  his  lien. 
Williams,  In  re,  28  Beav.  465  ;  6  Jur.,  N.  S. 
908. 

Practioe  on.] — The  court  will  not  grant  a  rule 
requiring  an  attorney  to  deliver  up  papeis,  and 
in  the  alternative  for  an  attachment  in  case  of 
a  non-delivery,  but  each  branch  must  be  made 
the  subject  of  a  separate  motion.  Boseoe  v. 
Uardman,  5  D.  P.  C.  157  ;  2  H.  &  W.  118. 

The  court  will  not  issue  an  attachnent  against 
an  attorney  for  not  delivering  up  papers  pur- 
suant to  a  rule  of  court,  unless  she^-n  that  the 
person  making  the  demand  was  duly  authorized 
to  do  so,  and  stated  that  fact  to  toe  attorney. 
Doe  d.  Hickman  v.  Hickman,  8  D.  P.  C.  883  ;  *1 
M.  k  a.  566. 


AffidaTlts.] — ^Affidavits  in  support  of  an 


application  against  an  attorney,  to  compel  him 
to  deliver  up  a  document,  may  be  intitled  in  the 
action  out  of  which  the  claim  arises,  although 
judgment  has  been  signed  and  execution  issued. 
Simes  v.  Oibbs,  6  D.  P.  C.  310  ;  1  W\,  W.  &  H. 
40. 

f.   Por  Pairment  of  Koney  and  of  Costa. 

Money.] — ^Whcre  an  attorneyi  was  employed 
by  S.  to  collect  and  get  in  effects  due  to  him  as 
administrator  of  another  person,  the  court  com- 
pelled such  attorney  to  render  an  account  to  the 
executors  of  S.  or  moneys  received  by  him, 
although  he  had  never  been  employed  by  S.  or 
his  executors  to  conduct  any  proceedings  at  law, 
or  in  equity,  on  his  or  their  behalf.  Aitkin,  In 
re,  4  B.  &  A.  47. 

Where  bills  have  been  deposited  with  an  at- 
torney, and  he  has  advanced  money  on  them, 
and  he  refuses  to  account,  the  court  will  not 
compel  him  summarily  to  pay  over  the  alleged 
balance.  Schwalbanker,  Ex  parte,  1  D.  P.  C. 
182. 

Where  an  attorney  has  been  employed  to  pre- 
pare mortgage  deeds,  and  receives  the  money 
raised  by  the  mortgage,  he  may  be  called  upon 
summarily  to  account  for  it.  Cripwell,  Er 
parte,  5  D.  P.  C.  689  ;  W.,  W.  &  D.  356  ;  1 
Jur.  755. 

Where  an  attorney  received  money  to  pay  over 
to  a  proctor  for  probate  of  a  will,  the  court  re- 
fused to  interfere  summarily  to  make  him  account 
for  it.  Ckihen  or  Cvwie,  Ex  parte,  3  D.  P.  C. 
600  ;  1  H.  &  W,  211. 

The  court  will  not  compel  an  attorney  to  re- 
pay his  client  a  sum  of  money  expended  by  him 
in  consequence  of  the  attorney's  alleged  negli- 
gence, unless  the  n^ligence  is  clearly  and  un- 
equivocally established.  Meggs  v.  Binns,  2 
Ring.  N.  C.  625  ;  3  Scott,  52  ;  2  Hodges,  10. 

Or  compel  an  attorney  to  pay  over  money,  the 
right  to  which  is  dependent  on  the  existence  of 
a  special  agreement  between  the  client  and  the 
attorney,  which  the  latter  disputes.  Hodson  v. 
Terrall,  2  D.  P.  C.  264. 

Or  where  the  payment  has  been  the  result  of 
an  agreement.  Haigh  v.  Jones,  6  Bcott,  N.  R. 
696  ;  1  D.  &  L.  81. 

The  court  will  not  compel  an  attorney  to  pay 
over   or  account  for  money  received  by  him 
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during  his  clerkship.  Deane^  Eso^rte,  2  D.  P. 
C.  533. 

Where  money  has  been  paid  bj  a  client  to  one 
of  two  attorneys,  partners,  and  which  has  been 
applied  to  their  own  use  in  account .  with  their 
bankers,  the  court  will  summarily  compel  them 
to  refund.    Ford,  In  re,  8  D.  P.  C,  684. 

The  court  will  not  call  upon  an  attorney  to 
repay  money,  or  to  account  before  the  master, 
on  the  grounds  merely  that  the  attorney  obtained 
such  money  from  his  client  as  if  for  the  purposes 
of  a  suit,  but  that  his  bill  is  said  not  to  account 
satisfactorily  for  the  obtaining  and  application 
of  such  money.    MarrUy  hi  re,  2  A.  &  E.  582. 

Or  compel  an  attorney  to  pay  a  sum  of  money 
ho  has  received  in  his  character  of  attorney,  he 
having  after  the  receipt  of  the  money  become 
bankrupt  and  obtained  his  certificate.  Culliford, 
Ex  parte,  8  B.  &  C.  220 ;  S.  P.,  Baron  v.  Mar- 
tell,  9  D.  &  B.  390  ;  Reao  v.  Edtoards,  9  B.  &  C. 
652. 

Unless  fraud  is  shewn.  Bonner,  In  re,  1  N.  & 
M.  555  ;  4  B.  &  Ad.  811. 

The  circumstance  of  an  attorney  holding  a 
security  for  his  claim  is  not  sufficient  to  induce 
the  court  to  interfere  in  a  summary  way  to  com- 
pel him  to  account,  Cardrott^  (^Lurd"),  In  re,  7 
b.  r.  C.  8G1 ;  5  M.  &  W.  545. 

Where  an  attorney,  for  the  purpose  of  securing 
a  balance  due  to  him  from  a  client,  effected  a 
policy  of  insurance  on  the  life  of  a  client,  and 
charged  the  premiums  to  him,  and  on  the  client's 
death  received  the  amount  of  the  policy,  the 
court  refused  to  interfere  summarily  to  compel 
the  attorney  to  account  with  the  a<&iinistrator 
of  the  client  and  deliver  up  the  policy.    lb. 

Where  a  party  purchased  parcel  of  a  manor  for 
building,  and  paid  to  an  attorney,  who  acted  for 
him  in  the  purchase,  money  in  his  capacity  of 
steward  of  the  manor,  the  court  refused  to  compel 
the  attorney  to  refund  the  money  by  summary 
proceeding.  Ihith,  Ex  parte,  9  D.  P.  C.  973  ; 
5  Jur.  653. 

The  court  will  not  summarily  compel  an  attor- 
ney to  pay  over  money  borrowed  for  nis  client  on 
security,  unless  the  security  is  by  deed,  perused 
by  the  attorney  on  behalf  of  his  client.  Anon., 
11  Jur.  396. 

A.,  an  attorney,  having  been  employed  by  a 
former  client  of  B.,  in  consideration  of  the  latter 
handing  him  over  the  papers  in  the  cause,  wrote 
r.3  follows :  '^  Out  of  any  moneys  which  I  may 
receive  on  this  or  any  other  proceeding  on  the 
plaintiff's  account,  I  will  hand  you  such  balance 
a^  may  remain  due  of  your  bill  of  costs  as  settled 
at  9/. :  " — ^Held,  that  A.  was  bound  to  pay  B.  out 
of  the  first  moneys  A.  received  on  account  of  the 
client,  and  not  out  of  the  surplus  after  deducting 
his  own  costs.  Thurratt  v.  Trevor,  7  Ex.  161  ; 
21  L.  J.,  Ex.  59. 

Where  a  solicitor  receives  money  to  be  paid 
into  court,  and  neglects  to  do  so,  the  court,  under 
its  summary  jurisdiction,  can  compel  him  to 
repay  the  money.  Latorence,  In  re,  2  Sm.  &  G. 
367  ;  23  L.  J.,  Ch.  791  ;  18  Jur.  742. 

The  court  will  not  grant  a  rule  calling  upon  an 
attorney  to  shew  cause  why  he  should  not  pay 
over  to  his  client  moneys  received  by  him  as  his 
attorney,  where  the  client  has  sued  the  attorney 
and  recovered  judgment  for  such  moneys  against 
him.  Davies,  In  re,  16  L.  T.  161  ;  15  W.  R. 
46. 

When  Solieitor  it  not  on  tlie  BoU.]^ 


Where  an  attorney  being  off  the  roll  in  conse- 
quence of  not  taking  out  his  certificate,  employed 
his  agent  to  sue  out  process,  and  costs  were  puid 
in  the  action  to  the  agent,  the  court  would  not 
compel  either  the  attorney  or  his  agent  to  refund 
the  costs.  Nash  v.  Ooode,  9  D.  P.  C.  929  ;  5 
Jur.  653. 


Upon  whose  Applioation  Order  made.] — 


The  court  will  not  order  an  attorney  to  pay  over 
a  sum  of  money  received  by  him  in  his  character 
of  attorney,  except  upon  the  application  of  the 
client  to  whom  the  money  is  due.  Fenton, 
In  re,  5  N.  &  M.  239 ;  3  A.  &  E.  404 ;  1  H.  & 
W.  310. 

Application  to  Strike  Bolieitor  off  the  Boll.] 
—See  ante,  col.  1862. 

Interest.] — E.  employed  an  attorney  to  sell 
land,  partly  by  private  agreement  and  pai-tly 
through  an  auctioneer.  In  the  agreement  drawn 
up  by  himself,  he  was  described  as  agent  for  E., 
and  the  conditions  of  sale  requii'ed  payment  of 
deposits  on  the  purchases  to  be  made  to  him  as 
agent  for  the  vendor.  He  retained  the  deposits, 
though  desired  by  the  vendor  to  pay  them  over 
to  him,  till  the  purchases  were  completed.  In 
an  action  for  the  interest  which  had  accrued  ou 
the  deposits  whilst  in  his  hands  : — Held,  that  he 
was  not,  like  an  auctioneer,  a  stakeholder,  but 
was  an  agent  of  the  vendor  only,  and,  as  such, 
bound  to  pay  over  the  deposits  when  demanded. 
Edgell  v.  Day,  I  L.  R.,  C.  P.  80  ;  35  L.  J.,  C.  P. 
7  ;  12  Jur.,  N.  S.  27  ;  13  L.  T.  328  ;  14  W.  R.  87  ; 
1  H.  &  R.  8. 

The  court  will  not  grant  an  application  re- 
quiring an  attorney  to  pay  over  the  interest  of  a 
sum  of  money  which  has  come  improperly  into 
his  hands.    Fcnn  v.  Wild,  1  D.  P.  0.  498. 

Befasal  by  Town  Agent  of  Conntry  Bolieitor  to 
pay  to  Client  Amount  receiyed  In  AotionJ — The 
town  agent  of  the  solicitor  of  the  plaintiff,  in  an 
action  in  which  judgment  had  been  recovered 
for  a  debt,  refns<xi  to  pay  over  to  the  plaintiff 
the  amount  of  the  debt  which  had  been  received 
by  him  from  the  sheriff  under  a  writ  of  fi.  fa.,  on 
the  ground  that  he  was  entitled  to  retain  such 
amount  for  a  debt  due  to  him  from  the  country 
solicitor  of  equal  amount.  The  country  solicitor 
had  no  lien  on  such  amount  against  his  client, 
the  plaintiff : — Held,  that  the  court,  in  the  exer- 
cise of  its  summary  jurisdiction  over  its  own 
officers,  would  order  the  town  agent  to  pay  over 
the  amount  of  the  debt  to  the  plaintiff.  In  such 
a  case  the  court  will  exercise  its  summary  juris- 
diction, although  there  be  no  fraud  imputed  to 
the  town  agent.  Edicardx,  Ex  parte,  Johnson, 
In  re,  8  Q.  B.  D.  262  ;  51  L.  J.,  Q.  B.  108  ;  45 
L.  T.  578— C.  A. 

Costs.] — The  court  will  not  compel  an  attorney 
to  refund  to  his  client  costs  unnecessarily  in- 
curred, unless  he  has  been  guilty  of  gross  negli- 
gence. Meggs  v.  Binns,  2  Bing.  N.  C.  625 ;  3 
Scott,  52  ;  2  Hodges,  10. 

A  plaintiff,  who  has  been  made  liable  to  the 
costs  of  the  day,  by  the  negligence  of  his  at- 
torney, cannot  compel  the  attorney  to  pay  him 
those  costs,  unless  he  (the  plaintiff)  has  first 
paid  them  to  the  defendant.  Layton  v.  Wood, 
3  Jur.  124. 
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The  coQit  will  not,  on  a  sammary  application, 
Older  an  attorney  to  pay  the  costs  of  setting  aside 
proceedings  for  irregularity,  e^en  where  he  has 
admitted  that  it  was  owing  to  his  error,  and  has 
promised  to  pay,  nnless  there  is  clear  eddence 
of  the  nature  of  the  negligence,  and  that  it  was 
gross.  Dtekenaon,  v.  Jacobt^  5  L.  T.  757:  10 
W.  R.  303. 

An  order  upon  an  attorney  of  one  of  the 
parties  to  pay  costs  incurred  in  proo^adings  in  a 
cause,  he  not  being  a  party  applying  to  the 
court,  is  bad,  if  the  attorney  had  no  notice  by 
the  summons  that  he  would  be  called  upon  to 
pay  such  costs.  Wood,  Ex  parte,  9  L.  T.  420 ; 
12  W.  R.  136. 

Praetiee  on.] — If  a  person  commences  an 
action  against  nis  attorney  for  money  owing  to 
him,  he  cannot  make  a  summary  application 
against  him  to  make  him  par  the  amount,  until 
he  has  discontinued  the  action.  Anon,,  6  Jur. 
678. 

A  judge  has  power  to  make  an  order  on  an 
attorney  in  a  cause  to  pay  money,  and  such 
order  will  be  made  a  rule  of  court  as  of  course, 
without  a  rule  to  shew  cause.  Wilson  v. 
Xortkorjj,  2  C,  M.  &  R.  326  ;  4  D.  P.  C.  441  ;  6 
Tyr.  1102. 

When  Motion  ii  to  be  made.]— The  rule, 

that  a  motion  cannot  be  made  against  an  at- 
torney for  misconduct  in  the  last  four  days  of 
term,  applies  where,  though  it  is  only  sought  to 
obtain  a  rule  for  repayment  of  money,  mis- 
conduct is  substantially  imputed.  Anon.,  16 
W.  R.  908. 


Where  Motion  is  to  bo  made.] — An  ap- 


plication against  an  attorney  to  pay  over  to  his 
client  a  sum  of  money  received  by  him  for  such 
client,  there  being  no  imputation  upon  him 
which  he  is  required  to  answer,  should  be  made 
at  chambers,  and  not  to  the  court.  Stecher  v. 
Kralick,  17  L.  T.  441. 


Affidavits.] — Affidavits  in  support  of  a 


motion  to  compel  an  attorney  to  pay  over  money 
which  he  has  received  as  attorney  in  a  cause, 
may  be  intitled  **  In  the  matter  of  the  attorney," 
and  need  not  be  intitled  in  the  cause.  Wood,  In 
re,  6  D.  &  L.  154  ;  2  B.  C.  Rep.  294  ;  17  L.  J., 
Q.  B.  232  ;  12  Jur.  962. 

Servioe  of  Eulo.]— Where  it  is  clearly 

shewn  that  an  attorney  keeps  out  of  the  way  to 
avoid  being  served  with  a  rule  for  the  payment 
of  money,  the  court  will  allow  service  upon  his 
clerk  to  be  good  service.  Hinton  v.  Deane,  4 
D.  P.  C.  352. 


ff.  Answering  Katters  in  AAdavits. 

When   Solieitor  will  not   be   Compelled  to 

Aniwer.] — The  court  will  not  compel  an  at- 
torney to  answer  the  matters  in  an  affidavit, 
where,  if  the  facts  suggested  exist,  they  might 
be  the  foundation  of  an  indictment.  Bohertnon 
V.  Mills,  1  D.,  N.  S.  772  ;  6  Jur.  896. 

Where  an  attorney  has  been  guilty  of  such 
misconduct  as  may  amount  to  a  criminal  offence, 
the  court  will  not  call  on  him  to  answer  the 
matters  of  an  affidavit.  Stephens  v.  Hill,  10 
M.  &  W.  28  ;  1  D.,  N.  S.  669  ;  6  Jur.  685. 


When  an  attorney  charged  with  a  criminal  of- 
fence denies  his  guilt,  the  court  will  not  try  the 
issue  on  affidavits.  Hill,  In  re,  3  L.  R.,  Q.  B. 
543 ;  37  L.  J.,  Q.  B.  295  ;  18  L.  T.  564  ;  16  W.  B. 
1061  ;  9  B.  &  S.  481. 

The  court  will  not  grant  a  rule  calling  upon 
an  attorney  to  answer  the  matters  of  an  affidavit. 
Belcher  v.  Ooodered,  4  C.  B.  472. 

It  is  no  ground  for  calling  upon  an  attorney 
to  answer  matters  that  he  is  unable  to  pay  the 
amount  found  due  from  him  to  his  client  upon  a 
taxation  of  a  bill  containing  exoessive  and  ex- 
tortionate charges.  Meux  t.  Lloyd,  2  C.  B., 
N.  8.  409. 

The  court  will  not  grant  a  rule  calling  on  on 
attorney  to  answer  the  matters  of  an  affidavit 
churging  him  with  an  indictable  offence,  bat 
they  will,  under  such  circumstances,  grant  a  rale 
nisi,  calHng  on  him  to  shew  cause  why  he  should 
not  be  struck  off  the  roll  of  the  court.  Antm,^ 
12  W.  R.  311. 

After  Death  of  Plaintiii:]— Where,  after  judg. 
ment  obtained,  a  rule  was  obtained  calling  upon 
the  plaintiff  and  his  attorney  to  shew  cauae 
why  he  or  his  attorney  should  not  refund  a  sum 
of  money  paid  in  the  cause  to  the  attorney,  and 
the  plaintiff  had  died  since  the  commencement 
of  the  action : — Held,  that  the  attorney,  as  an 
officer  of  the  court,  was  bound  to  answer  the 
affidavits  on  which  the  rule  had  been  obtained. 
Haigh  v.  Jones,  1  D.  &  L.  81 ;  6  Scott,  K.  R. 
696  ;  5  M.  &  G.  634. 

Svffioiency  of  Answer.] — Upon  a  rule  calling 
upon  an  attorney  to  answer  matters,  the  charge 
being  that  he  had  recovered  from  a  defendant 
an  excessive  sum  for  costs,  upon  a  false  state- 
ment that  judgment  had  been  signed  and  cxeca- 
tion  issued,  when  in  fact  no  judgment  had  been 
signed,  it  appearing  that  the  attorney  himself 
h^  no  personal  knowledge  of  the  matter,  the  court 
discha^;ed  the  rule,  but  ordered  him  to  refund 
the  overchai'gc  and  pay  the  costs  of  the  applica- 
tion.    Eyre,  In  re,  1  C.  B.,  N.  S.  151. 

A  rule  having  been  obtained  calling  on  an  at- 
torney to  answer  the  matters  contained  in  an 
affidavit,  and  his  answer  being  unsatisfactory, 
the  court  made  the  rule  absolute  that  he  should 
answer  peremptorily  on  the  first  day  of  the  fol- 
lowing term  and  pay  the  costs  of  the  rule  within 
a  week.    IhirrJiild,  Ex  part^,  23  W.  R.  213. 

If  an  attorney,  require!  to  answer  the  matters 
of  an  affidavit,  swear  in  his  exculpation  to  an  in- 
credible stoiy,  the  court  will  grant  an  attach- 
ment against  him,  though  he  ix)sitively  deny 
the  malpractices  imputed  to  him.  Croskey,  In 
re,  6  T.  k  701. 

A  rule  having  been  obtained  ordering  an  at- 
torney to  answer  the  matters  in  an  affidavit, 
which  charged  him  with  a  receipt  of  money  of 
his  client,  which  he  had  denied  but  had  not 
accounted  for,  the  attorney  made,  and  after  long 
delay  filed,  an  affidavit,  not  denying  the  rticeipt 
of  the  money,  nor  that  he  had  denied  the 
receipt  of  it,  and  not  satisfactorily  accounting 
for  it : — Held,  that  the  court  could  not,  without 
some  further  and  substantive  application,  cither 
attach  him  for  not  answering,  or  order  him  to 
pay  the  money.     Everest,  In  re,  11  W.  R.  114. 

It  is  no  answer  to  an  application  calling  u]v»n 
an  attorney  to  answer  the  matters  of  an  affidavit^ 
that  the  applicant  has  already  filed  a  bill  in 
equity  against  the  attorney  for  an  account  in  tc- 
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ference  to  the  transactions  complained  of,  even 
thoagh  the  proceedings  in  equity  have  resulted 
in  a  decree  against  the  attorney.  Wright,  In 
re,  12  C.  B.,  N.  S.  706. 


Bofertnee   to   Xaster.]— Where  it  has 


been  referred  to  the  master  to  examine  into  the 
charges,  and  to  report  to  the  court,  it  is  not 
competent  to  the  counsel  for  the  accused  to  go 
into  the  evidence  given  before  the  master ;  the 
court  will  only  look  to  his  report.    2b, 

Opportimity  to  be  Heard  giyen.]— If  an  attor- 
ney is  called  upon  to  answer  matters  in  an  affidavit 
merely,  however  dissatisfied  the  court  may  be 
with  his  answer,  the  court  will  not  order  him  to 
be  struck  off  the  rolls  without  giving  him  an 
opportunity  of  being  further  heard.  Ajion,,  31 
L.  T.  730. 

Hot  Answering.] — Upon  a  report  by  the 
master  that  the  matters  contained  in  interroga- 
tories were  not  answered, the. court  may  order 
the  attorney  to  be  struck  off  the  roll.  Holmes, 
In  re,  12  Jur.  657. 

An  attorney  not  appearing  pursuant  to  a  rule 
to  answer  the  matters  of  an  affidavit,  on  being 
called  three  times  in  open  court,  a  writ  of  attach- 
ment was  ordered  to  be  issued  against  him. 
Ea$tan  v.  Neville,  18  C.  B.  548  ;  S.  P.,  Wicker, 
In  re,  5  D.  F.  C.  715. 

If  a  rule  is  obtained  against  an  attorney  to 
answer  matters  in  affidavits,  and  to  shew  cause 
why  ho  should  not  pay  a  sum  of  money,  and  he 
does  not  answer  the  matters  or  shew  cause  why 
he  should  not  pay,  the  court,  on  an  affidavit  of 
service,  will  make  absolute  the  rule  to  pay,  and 
grant  an  attachment  for  not  answering.  Bluek, 
In  re,  31  L.  J.,  Q.  B.  262  j  6  L.  T.  606  ;  10  W.  R. 
668. 

•  When  an  attorney  does  not  appear  to  shew 
cause  against  anrule  calling  on  him  to  answer  the 
matters  of  an  affidavit,  the  court  will  make  the 
rule  absolute  to  answer  within  a  certain  time, 
and  in  default,  that  an  attachment  issue  against 
him,  and  also  that  he  be  struck  off  the  roll. 
Womian,  In  re,  1  H.  &  C,  636  ;  32  L.  J.,  Ex.  83  ; 
7L.  T.  249;  11  W.  R.  26. 

Motion  as  to— By  whom  made.] — An  applica- 
tion for  a  rule,  requiring  an  attorney  to  answer 
the  matters  of  an  affidavit,  must  be  made  by  a 
gentleman  at  the  bar.  Pitt,  Ex  jmrte,  6  B.  & 
Ad.  1077  ;  2  D.  F.  C.  439. 

When  made.] — The  court  will  not,  on  the 

last  day  of  term,  grant  a  rule  or  hear  cause  shewn 
against  such  a  motion.  Bailey  v.  Joiwg,  1  Chit. 
744 ;  S.  -P.,  Jacob's  case,  4  Burr.  2602  ;  TVr/wr. 
In  re,  3  D.  P.  C.  667  ;  1  H.  &  W.  217. 

So,  it  is  too  late  to  move  for  the  rule  within 
the  four  last  days  of  term.  Anon.,  2  D.  P.  C. 
227. 

Affidavits.] — Affidavits,  on  which  a  rule 

calling  on  an  attorney  to  answer  the  matters  in 
an  affidavit  has  been  granted,  need  not  be  in- 
titled  at  all.  Grantham,  In  re,  4  D.  &  L.  427  ; 
llJur.242. 

But  affidavits  in  answer  to  the  rule  must  be 
intitled  in  the  same  way  as  the  rule.    lb. 

Where,  however,  they  were  not  so  intitled,  the 
court  enlarged  the  rule  in  order  that  they  might 
be  amended.    lb. 


Where  a  rule  calling  on  an  attorney  to  answer 
the  matters  of  an  affidavit  is  discharged  by  con- 
sent, the  court  will  not  allow  the  affidavits  in 
support  of  the  rule  to  be  taken  off  the  file  of  the 
court.    Anon.,  12  W.  R.  1012. 

6.  As  TO  Clebks. 

LiabiUty  of  SoUeitor-— For  Act  of  Clerk.]— 
Where  a  managing  clerk  of  attorneys  had,  with- 
out their  Imowledge,  received  money  for  the  pur- 
pose of  investment : — Held,  that  the  question 
was  (in  the  absence  of  any  actual  authority) 
whether  they  had  held  him  out  as  having  autho- 
rity so  to  receive  it  on  their  behalf.  Cornelius 
V.  Harrison,  2  F.  &  F.  758. 

For  Frand  of  Clerk.] — Where  an  attorney's 

clerk  had  fraudulently  simulated  the  court  seal 
upon  a  writ  of  summons,  the  court  set  aside  the 
writ  and  the  proceedings  thereon,  and  ordered 
the  attorney  (though  blameless)  personally  to  pay 
the  costs.    DunkUyy,  Farris,  11  C.  B.  457. 


For  Hegligenoe  of  Clerk.] — On  the  trial 


of  an  action  on  a  bill  of  exchange  the  bill  was  not 
produced,  and  its  non-production  was  accounted 
for  by  the  evidence  of  two  clerks  of  the  plain- 
tiff's attorney,  by  which  it  appeared  that  one  of 
them  laid  the  bill  in  an  envelope  on  a  desk  in  the 
attorney's  office,  and  the  other  burned  the  enve- 
lope, and,  as  was  believed,  the  bill  also.  Se- 
condary evidence  of  the  bill  having  been  received, 
and  the  plaintiff  having  obtained  a  verdict,  the 
master,  on  taxation  of  the  plaintiff's  costs  against 
the  defendant,  disallowed  the  costs  of  the  attend- 
ance of  the  clerks  to  prove  the  facts  : — Held,  per 
PoUock,  C.  B.,  and  Martin,  B.,  that  those  costs 
had  been  rightly  disallowed;  Alderson  and  Piatt, 
BB.,  contra,  ^fatthews  v.  Livesley,  11  Ex.  221  ; 
3  C.  L.  R.  898 ;  24  L.  J.,  Ex.  252  ;  1  Jur.,  N.  S. 
601. 

Privilege  ftom  Arrest.] — An  attorney's  clerk 
is  not  privileged  from  arrest  whilst  going  to  the 
judges  chambers  for  the  purpose  of  there  con- 
ducting his  master's  business.  Phillips  v.  Poun4, 
7  Ex.  881. 

Dealings  with  Client.] — ^A  solicitor's  clerk 
consulted  confidentially  by  a  mortgagor,  cannot 
purchase  the  mortgage  debt  at  less  than  was  due 
upon  it,  and  retain  the  same  for  his  own  benefit. 
Hobday  v.  Peters,  28  Beav.  349  ;  29  L.  J.,  Ch. 
780  ;  8  W.  R.  512. 

Liability  of,  on  Guarantee.] — An  articled  clerk 
held  liable  on  a  guarantee  given  on  behalf  of  his 
principal.     Whitfield  v.  Mocjen,  1  F.  &  F.  290. 

7.  Fob  Negliqekge. 

a.  What  Amounts  to. 

Solicitor  must  Employ  reasonable  Skill  and 
Diligence.] — Every  person  who  enters  into  a 
learned  profession  undertakes  to  bring  to  the 
exercise  of  it  a  reasonable  degree  of  care  and 
skill ;  he  does  not,  if  he  is  an  attorney,  under- 
take at  all  events  to  gain  the  cause.  Lamphier 
V.  Phipos,  8  C.  &  P.  475. 

An  attorney  is  only  responsible  in  damages  to 
his  dient  for  gross  ignorance  or  gross  negligence 
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m  the  perfoimance  of  his  professiozial  serrioes. 
Puree*  V.  Landelly  12  C.  k  F.  91. 

In  undertaking  a  client*8  business,  an  attorney 
undertakes,  on  his  own  part,  for  the  existence 
and  the  due  employment  of  skill  and  diligence  ; 
where  an  injury  is  sustained  by  his  client,  in 
consequence  of  the  absence  of  either,  he  is 
responsible  to  his  client  for  such  injury.  Ilart 
T.  J^Vanie,  6  C.  &  F.  193  ;  3  Jur.  547. 

Where,  therefore,  masters  employed  an  at- 
torney to  take  proceedings  against  t^eir  appren- 
tices, for  misconduct,  and  an  attorney  specifically 
proceeded  on  the  section  of  a  statute  which  related 
to  servants  and  not  to  apprentices  : — Held, 
that  this  was  an  instance  of  such  want  of  skill 
or  diligence,  as  to  render  the  attorney  liable 
to  repay  to  his  clients  the  damages  and  costs 
occasioned  by  his  error.    lb. 

An  attorney  employed  to  conduct  an  action  in 
which  certain  measurements  were  material,  em- 
ploying a  surveyor  to  make  them,  who  was  given 
to  drinking,  and  not  ascertaining  before  the  trial 
that  he  had  made  the  measurements,  in  conse- 
qaence  of  which  there  was  a  nonsuit: — Held, 
that  there  was  evidence  of  negligence.  Mercer 
V.  King,  1  F.  &  F.  490. 

A  trader  having  petitioned  the  Court  of  Bank- 
ruDtcy  under  12  &  13  Vict.  c.  106,  s.  211,  an 
oraer  was  made  that  his  estate  should  be  re- 
ceived and  possessed  by  the  official  assignee,  and 
be  taken  possession  of  by  the  messenger.  One  of 
the  creditors  employed  an  attorney  to  prepare  an 
assignment  of  his  effects  for  the  benefit  of  the 
general  body,  informing  him  that  all  would  con- 
cur therein.  The  assent  of  all  the  creditors  not 
having  been  obtained  the  assignment  became 
unavailing : — Held,  that  the  attorney  was  not 
guilty  of  gross  ignorance  or  gross  negligence  in 
preparing  the  assignment  under  such  circum- 
stances. Lewi*  V.  Collard,  14  C.  B.  208;  2 
C.  L.  R.  1346  ;  23  L.  J.,  C.  P.  32. 

An  attorney  is  not  to  lose  the  amount  of  his 
bill  on  account  of  any  error  in  the  execution  of 
his  duty,  which  a  cautious  man  might  fall  into  ; 
but  if  the  charges  contained  in  his  bill  are 
brought  upon  his  client  by  his  inadvertence,  he 
cannot  recover  them  in  action.  Montriou  v. 
Jefferys,  2  C.  &  P.  113  ;  R.  &  M.  317. 

It  is  not  every  mistake  or  misapprehension  of 
an  attorney  that  will  make  him  liable  to  an 
action  for  negligence.  The  question  in  such  an 
action  is,  whether  the  attorney  has  used  reason- 
able skill  and  reasonable  care.  Shillcock  v.  Pass- 
man, 7  C.  &  P.  289. 

When  persons,  even  without  mala  fides,  make 
or  adopt  a  statement,  the  contrary  of  which  they 
ought  to  have  known  by  reasonable  diligence  to 
be  the  truth,  and  a  wrongful  order  is  made  by 
the  court  grounded  on  such  statement,  all  such 
persons  are  liable  to  indemnify  the  persons  who 
suffer  through  such  an  order  from  all  the  con- 
sequences. Spencer y  In  re,  39  L.  J.,  Ch.  841  : 
21  L.  T.  808  ;  18  W.  R.  240. 

The  primaiy  liability  in  respect  of  costs  falls 
upon  the  solicitor,  through  whose  agency  the 
order  was  obtained,  and  the  primary  liability  as 
to  the  fund  lost  though  the  order  falls  upon 
those  who  ^vTongf ully  received  it     Ih, 

In  an  action  against  an  attorney,  the  declara- 
tion alleging  that  the  plaintiff's  wife  filed  a  peti- 
tion against  him  in  the  Divorce  Ck>urt  tor  a 
judicial  separation,  on  the  ground  of  cruelty; 
that  he  employed  the  defendant  as  his  attorney 
in  the  suit,  and  that  he  had  a  good  defence  in 


it,  but  was  willing  to  consent  to  a  decree  for  a 
judicial  separation,  provided  that,  if  he  did  so, 
-no  evidence  upon  the  charges  contained  in  the 
petition  should  be  taken ;  and  that  the  defen- 
dant, knowing  the  premises,  negligently  advised 
him  not  to  defend  the  suit,  and  induced  him  to 
give  such  consent,  and  not  to  attend  the  hearing 
with  any  evidence  in  support  of  his  defence  ;  but 
that  evidence  was  taken  whereby,  it  being  un- 
answered, his  character  had  been  greatly  injured  ; 
the  plaintiff's  case  being,  that  he  was  induced  not 
to  defend,  on  the  assurance  that  evidence  would 
not  be  taken  :— Held,  that  he  could  not  complain 
of  the  advice  given  unless  it  was  given  upon  that 
specific  ground  (which  it  was  not  disputed  would 
have  involved  gross  ignorance  on  the  part  of  the 
defendant).    Hill  v.  Finney,  4  F.  &  F.  616. 

Douhle  Betainer— Conflioting  I]itereflts.]--A. 
employed  B.  as  his  solicitor  in  an  action  against 
C.  The  learned  judge  on  the  trial  reserved  his 
judgment,  intimating  that  there  would  certainly 
be  a  verdict  for  A.  as  regarded  part  of  his  claim, 
but  as  to  the  balance  he  would  consider  the 
matter.  In  the  interval  and  before  judgment 
actually  given,  D.,  a  former  client  of  B.*s,  con- 
sulted him  professionally  whether  he  could 
safely  leave  in  C.'s  possession  property  bought  by 
him  of  C,  which  was  nearly  all  C.'s  property, 
and  on  B.'s  advice  a  bill  of  sale  was  executed  by 
C.  in  D.'s  favour.  When  judgment  was  given, 
C.  filed  a  petition  for  liquidation  of  his  affairs, 
and  in  consequence  of  the  bill  of  sale  A.  only 
received  a  dividend  under  the  liquidation  pro- 
ceedings on  his  judgment : — Held,  that  there 
was  a  right  of  action  on  the  ground  of  negligence 
if  B.  acted  in  ignorance  of  his  duty ;  or  on  the 
ground  of  misconduct  and  breach  of  duty  if  he 
were  aware  of  it.  Barber  v.  Stone,  50  L.  J., 
Q.  B.  297. 

Omitting  to  give  Votioe  to' Trustees.] — A., 

an  attorney,  employed  by  B.  to  invest  money, 
lent  it  to  C.  on  an  agreement,  by  which  C.  as  a 
security  charged  his  interest  in  consols  standing 
in  the  names  of  trustees  for  C.  A.  neglected  to 
give  notice  to  the  trustees.  A  judgment  creditor 
of  C.  subsequently  to  this  loan  obtained  a  char^g- 
ing  order  under  1  &  2  Vict  c  110,  s,  14,  notioe 
of  which  was  given  to  the  trustees.  C.  obtained 
the  benefit  of  the  Insolvent  Debtors  Act.  B. 
brought  an  action  a^inst  A.  for  negligence ;  the 
judge  directed  the  jury,  in  estimating  the  dam- 
ages, to  consider  that  as  no  notice  had  been  given 
to  C.'s  trustees  of  the  charge  created  by  B.,  the 
subsequent  charge  created  by  the  judge's  order 
had  priority  over  it : — Held,  by  Lord  Campbell, 
C.  J.,  Wightman,  J.,  and  Crompton,  J.,  that  the 
direction  was  correct,  and  that  the  judgment 
creditor  had  the  same  rights  as  a  subsequent 
incumbrancer  without  notice,  and  was  therefore 
to  be  preferred  in  equity  to  it.  But  by  Eric,  J., 
contra,  that  the  judgment  creditor  had  only  those 
remedies  against  the  debtor  which  would  make 
his  interest  in  the  stock  available  for  payment  of 
the  debt,  and  which  would  arise  upon  a  lawful 
charge  made  by  him  in  favour  of  the  creditor. 
WaUs  V.  Porter,  3  El.  &  Bl.  743 ;  2  C.  L.  R. 
1553  ;  23  L.  J.,  Q.  B.  346  ;  1  Jur.,  N.  8. 133. 

Omitting  to  make  Agreement  by  Deed.] — 
Semble,  that  an  attorney  who  receives  instruc- 
tions to  prepare  a  security  for  the  payment  of  an 
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annuity  to  a  woman  in  consequence  of  past  colia- 
bitation,  is  guiltj  of  negligence  if  he  does  it  bj 
a  mere  agreement  only,  not  under  seal.  Parker 
V.  BolU,  14  C.  B.  691. 

In  such  a  case  the  judge  told  the  jury  that  eyery 
attorney  is  bound,  under  pain  of  being  made  re- 
sponsible in  an  action,  to  bring  a  fair  and  reason- 
able amount  of  care  and  skill  to  the  performance 
of  his  professional  duty,  without  defining  what 
was  a  fair  and  reasonable  amount  of  skill : — Held, 
no  misdirection.    lb. 

When  Acting  in  Aooordance  with  Opinion  of 
Counsel.] — An  agreement  was  entered  into  be- 
tween A.  and  B.  B.  died,  and  administration  to 
his  effects  was  granted  to  C,  his  daughter.  D., 
who  was  a  friend  of  C,  employed  the  same  attor- 
ney who  had  prepared  the  original  agreement  to 
prepare  another  between  him  and  C,  by  which  he 
was  authorized  to  bring  an  action  against  A.,  on 
the  original  agreement,  in  C.'s  name,  and  also  in- 
structed the  attorney  to  bring  such  action.  The 
action  was  brought,  and  after  argument  on  de- 
murrer, the  original  agreement  was  declared  void, 
on  the  ground  of  champerty.  But  it  appeared 
that  the  attorney,  in  preparing  such  original 
agreement,  had  consulted  a  conveyancer,  who 
gave  it  as  his  opinion  that  the  agreement  was 
valid: — Held,  that  the  attorney  was  entitled, 
under  the  circumstances,  to  recover  from  D.,  his 
employer,  the  costs  of  preparing  the  second  agree- 
ment, and  also  those  of  bringmg  the  action  upon 
the  first.    Potts  v.  Sparrow,  6  C.  &  P.  749. 

Xiitake  npon  Points  of  Law.] — An  attorney  is 
not  liable  for  the  consequence  of  a  mistake  in  a 
point  of  law,  upon  which  a  reasonable  doubt  may 
be  entertained.  Xemj)  v.  Burty  1  N.  &  M.  262 ; 
4  B.  &  Ad.  424. 

A  mere  error  in  judgment,  or  a  mistake  upon  a 
point  of  law,  or  in  the  construction  of  a  difficult 
act  of  parliament,  is  not  such  negligence  as  ren- 
ders an  attorney  liable  to  his  client  for  a  loss  sus- 
tained in  consequence  of  such  error  or  mistake  ; 
in  such  cases  regard  must  be  had  to  all  the  cir- 
cumstances of  the  transaction,  and  if  they  arc 
such  as  shew  gross  or  culpable  neglect  on  the  part 
of  the  attorney,  he  will  be  responsible.  Croshie 
v.  Murphy,  8  Ir.  C.  L.  R.  301. 

Institntittg  Proceedings  in  Improper  Conrt.] — 

If  an  attorney  brings  an  action  within  a  court 
of  limited  junsdiction,  knowing  that  the  circum- 
stances which  gave  the  right  of  action  arose  out 
of  the  jurisdiction  of  such  court,  he  is  guilty  of 
negligence,  and  liable  in  damages.  Williams  v. 
Gihhs,  6  N.  &  M.  788  ;  2  H.  &  W.  241. 

An  attorney,  before  he  takes  upon  himself  to 
sue  out  a  writ  in  a  court  of  peculiar  constitution, 
is  bound  to  ascertain  that  the  court  has  machineiy 
to  carry  out  the  object  of  the  action.  Cox  v. 
Leech,  1  C.  B.,  N.  S.  617 ;  26  L.  J.,  C.  P.  125  ;  3 
Jur.,  N.  S.  442. 

Though,  when  an  attorney  is  employed  to  re- 
cover a  small  debt,  he  is  liable  to  his  client  for 
unnecessarily  and  improperly  suing  in  a  superior 
court  (unless,  with  a  knowledge  of  the  conse- 
quences, his  client  instructs  him  so  to  do),  yet 
his  liability  vnll  depend  upon  whether  from  his 
client's  instructions  he  might  reasonably  suppose 
that  he  would  recover,  and  desired  to  sue  for,  a 
sum  which  would  cany  costs,  or  that  from  the 
circumstances  and  the  nature  of  the  question,  a 
judge  would  certify  for  costs  ;  and  if  he  might 


reasonably  so  have  supposed  he  will  not  be  liable, 
even  though  his  client,  failing  to  recover  in  the 
superior  court,  became  subject  to  the  costs  of  suit 
in  that  court.    Lee  v.  Dixon,  8  F.  &  F,  744. 

Not  Attending  to  Condnct  of  Canse.] — ^Where  a 
plaintiff  employed  the  defendant  (an  attorney)  to 
conduct  an  ejectment  for  the  recovery  of  pre- 
mises forfeited  to  him  by  the  tenant's  breach  of 
covenant  to  repair,  and  it  was  referred  to  an 
arbitrator,  who  was  to  decide  what  repairs  were 
necessary,  but  the  attorney  neglected  to  attend 
him,  whereby  the  plaintiff  was  obliged  to  pay  the 
defendant's  costs  incurred  in  the  ejectment,  in- 
stead of  the  tenant : — Held,  that  an  action  was 
maintainable.    Stoannell  v.  Ellis,  8  Moore,  340  ; 

I  Bing.  347. 

Where  a  plaintiff's  attorney  suffered  a  cause 
to  be  callea  on  for  trial,  without  having  ascer- 
tained whether  a  material  witness,  whom  the 
plaintiff  had  undertaken  to  bring  into  court,  had 
arrived,  in  consequence  of  which  he  was  non- 
suited : — Held,  that  In  an  action  against  such 
attorney  for  negligence,  it  was  rightly  left  to  the 
jury  to  determine  whether  he  had  used  reason- 
able care  in  conducting  the  cause,  and  the  jury 
having  found  that  he  had  not,  the  court  refused 
to  disturb  the  verdict.  Bsece  v.  Bight/,  4  B.  &  A. 
202. 

Omitting  Defeasanoe  in  Warrant  of  Attorney.] 
— ^Where  an  attorney  omitted  to  insert  a  de- 
feasance in  a  warrant  of  attorney :— Held,  that 
the  attorney  was  guilty  of  a  breach  of  the  duty 
imposed  on  him  by  the  court,  and  was  answerable 
on  motion.    Shaw  v.  Brans,  14  East,  576. 

In  Filing  Writs.]— A  declaration  that  the 
plaintiff  employed  the  defendant  as  attorney  to 
sue  H.  for  the  recovery  of  a  debt ;  and  thereupon 
it  was  his  duty  to  use  proper  care  in  conducting 
the  suit ;  yet  he  did  not  use  proper  care  in  this, 
that  having  sued  out  writs  for  the  recovery  of 
the  money  and  for  saving  the  Statute  of  Limita- 
tions, he  did  not,  upon  H.  not  being  found  so  as 
to  be  served,  duly  file  the  writs  with  a  proper 
officer,  according  to  the  practice  of  the  court, 
whereby  the  action  was  barred  by  the  statute  : — 
Held,  first,  that  although  the  2  &  3  Will.  4,  c.  39, 
s.  10,  did  not  in  terms  require  such  writs  to  be 
filed,  yet  the  word  "  file "  in  the  declaration 
might  have  the  sense  of  bringing  the  writs  to  the 
office,  and  in  that  sense  would  be  included  in  the 
word  "  returned  "  in  the  statute,  and  such  filing 
would,  therefore,  be  a  necessary  part  of  the 
practice  in  saving  the  Statute  of  Limitations, 
and  a  part  of  the  attorney's  duty.  Hunter  v. 
Caldwell,  10  Q.  B.   69 ;   16  L.  J.,  Q.  B.  274; 

II  Jur.  770.  Affirmed,  10  Q.  B.  83  ;  12  Jur.  285 
—Ex.  Ch. 

Held,  secondly,  that  the  question  of  negligence 
in  not  complying  with  the  practice  of  the  court 
was  a  question  of  fact  for  the  jury  under  the 
judge's  direction  as  to  the  law.    lb. 

Held,  thirdly,  that  there  was  no  ground  for 
arresting  the  judgment,  as,  if  there  could  be  any 
sense  of  the  woixi  "  file  "  in  which  it  was  the 
defendant's  duty  to  file  the  writs,  the  declaration 
was  good  after  verdict.    lb. 

Not  Indorsing  Time  of  Seryioe.] — An  at- 
torney retained  to  bring  an  action,  and  not  the 
person  employed  as  process  server,  is  liable  to  be 
sued  by  the  client  for  damage  caused  through 
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neglect  in  omittiDg  to  make  the  indorsement  of 
aervice.  Curlevns  v.  Broad,  1  H.  &  C.  322  ;  31 
L.  J.,  Ex.  473  ;  10  W.  R.  797. 

Omitting  properly  to  initmet  Conniel.] — ^An 

attorney  in  a  cause  is  not  answerable  for  the 
absence,  neglect,  or  want  of  attention  of  the 
counsel  engaged  in  it.  Lowry  v.  QaHford,  6 
C.  &  P.  234. 

A  plaintiff's  attorney  haying  without  reason- 
able excuse  n^lected  to  instruct  counsel,  or  to 
appear  at  the  assizes  when  the  cause  was  called 
on,  in  consequence  of  which  the  plaintiff  was 
nonsuited,  the  court  granted  a  new  trial  only 
upon  the  terms  of  the  attorney  paying  the  costs 
of  the  day  out  of  his  own  pocket.  Totcnley  v. 
Jones,  8  C.  B.,  N.  S.  289. 

No  action  lies  against  an  attorney  for  negli- 
gence in  the  conduct  of  a  cause  at  nisi  prius 
upon  matters  within  the  province  of  counsel,  or 
for  omitting  to  move  for  a  new  trial  without 
instructions  so  to  do.  IVay  v.  Foster ,  1  F.  &  F. 
681. 

In  an  action  against  an  attorney  for  neglecting 
to  instruct  counsel  to  appear  for  the  plaintiff  in 
an  action  brought  by  the  latter  against  a  third 
party,  he  pleaded  that  he  did  not  neglect  to  in- 
struct counsel  to  appear.  When  the  cause  was 
called  on  for  trial,  the  counsel  for  the  plaintiff 
rose  with  a  brief,  called  his  attorney,  who  was 
not  present,  and  the  witnesses,  who  did  not 
answer,  and  then  withdrew  the  record : — Held, 
that  the  plaintiff  was  entitled  to  succeed,  the 
meaning  of  the  issue  being  that  counsel  had  not 
been  properly  instructed  to  appear.  Hawkins  v. 
Ilarwood,  4  Ex.  503  ;  7  D.  &  L.  181  ;  19  L.  J., 
Ex.  33. 

Where  an  attorney  of  a  vendee  of  an  estate 
was  employed  to  investigate  the  title  thereto, 
and,  in  taking  the  opinion  of  counsel  thereon, 
omitted  to  state  in  the  case  certain  deeds  ma- 
terially affecting  the  title  ;  and  upon  the  faith 
of  the  opinion  given  (which  would  have  been 
different,  had  all  the  deeds  been  stated)  the 
vendee  concluded  the  purchase,  but  was  after- 
wards damnified  by  finding  that  the  title  was 
imperfect : — Held,  that  the  attorney  was  liable 
to  him  in  an  action  of  negligence.  Ireson  v. 
Pcarman,  6  D.  &  R.  687  ;  3  B.  &  C.  799. 

Letting  Judgment  go  by  Default.] — An  attor- 
ney was  sued  for  negligence  in  allowing  judg- 
ment to  go  by  default,  in  an  action  which  the 
plaintiff  had  retained  him  to  defend  ;  the  negli- 
gence being  proved  : — Held,  it  was  for  the  at- 
torney to  defend  himself  by  shewing,  if  he  could, 
that  the  plaintiff  had  no  defence  in  that  action ; 
and  not  for  the  plaintiff  to  begin  by  shewing  he 
had  a  good  defence,  and  so  had  been  damnified 
by  the  judgment  by  default.  Godefroy  v.  Jay, 
7  Bing.  413  ;  5  M.  &  P.  284. 

If  a  cause,  which  is  meant  to  be  defended,  is 
called  on,  and  tried  as  an  undefended  cause,  in 
consequence  of  the  defendant's  attorney  neglect- 
ing to  deliver  his  briefs,  the  court  will  grant  a 
new  trial,  compelling  the  attorney  to  pay  the 
costs,  as  between  attorney  and  client,  out  of  his 
own  pocket.  De  Bouji^ny  v.  Pvalc,  3  Taunt. 
484. 

Issuing  Execution  and  Bealizing  Fruits  of 
Judgment.] — Primii  facie,  it  is  the  duty  of  an 
attorney  who  has  recovered  a  verdict  for  a  client 
in  an  action,  to  issue  execution,  and  at  all  events, 


if  desired  to  do  so.  And  if  told  at  the  time 
when  retained  that  his  client  has  no  money  for 
costs,  he  cannot  demand  payment  of  costs  in- 
curred before  issuing  execution.  But  to  main- 
tain an  action  for  negligence  against  him  for  not 
issuing  execution,  he  deeming  it  not  desirable  to 
do  so,  there  must  be  some  evidence  that  it  was 
desirable  or  for  the  benefit  of  the  client  to  do 
so ;  as  that  he  did  not  make  due  inquiries  that 
the  debtor  could  pay.  In  such  a  case  the  at- 
torney is  liable  for  the  amount,  if  any,  which 
the  jury  think  execution  would  have  realized  for 
his  client.    Harrington  v.  Binns,  3  F.  &  F.  942. 

In  Inyeftigating  Title.] — Semble,  an  attoinoy 
ought  himseS  to  peruse  a  title  on  the  part  of  his 
client,  before  he  sends  it  for  counsel's  opinion. 
Brax  V.  Scroupe,  1  D.  P.  C.  69  ;  2  B.  &  Ad.  681. 

A  bill  in  equity  will  not  lie  against  a  solicitor 
for  negligence  in  investigating  a  title.  British 
Mutual  Iwcestment  Company  v.  Cohhold,  19  L.  B., 
Eq.  627 ;  44  L.  J.,  Ch.  332 ;  32  L.  T.  261  ;  23 
W.  R.  487. 


Of  Leaiehold  Property.] — ^A.  entered  into 


a  contract  for  purchase  of  leasehold  property 
under  conditions  of  sale,  one  of  which  was,  that 
the  purchaser  should  take  an  underlease  "accord- 
ing to  the  draft  underlease  already  prepared, 
which  will  be  produced  at  the  time  of  sale,  and 
may  in  the  meantime  be  inspected  at  the  office 
of  Mr.  H. ;  but  no  abstract  of  the  vendor's  title 
thereto  shall  be  required,  nor  the  lessors  title 
objected  to  or  gone  into."  He  afterwards  em- 
ployed an  attorney,  to  complete  the  purchase, 
who  failed  to  make  the  requisite  search,  or  to  in- 
vestigate the  vendor's  title,  or  to  require  the 
production  of  the  original  lease.  It  subsequently 
appeared  that  the  premises  had  been  previously 
mortgaged,  and  A.  was  turned  out  of  possesion 
by  the  mortgagee  : — Held,  that  this  amounted  to 
negligence  on  the  part  of  the  attorney  sufiScient 
to  maintain  an  action  against  his  executor,  and 
that  A.  was  entitled  to  recover,  in  addition  to  the 
amount  he  had  paid  to  obtain  a  good  title,  in- 
terest on  the  same  during  the  time  he  held 
possession,  as  he  had  been  obliged  to  pay  the 
mortgagee  mesne  profits  during  that  period. 
Allen  v.  Clark,  7  L.  T.  781 ;  11  W.  R.  304. 

If  attorneys  employed  by  a  vendor  to  settle  on 
his  part  the  assignment  of  a  term,  allow  him  to 
execute  an  unusual  covenant,  without  explaining 
the  liability  thereby  incurred,  they  are  respon- 
sible to  him  for  consequent  loss,  notwithstanding 
he  is  himself  at  the  time  of  the  assignment 
aware  of  the  fact  in  respect  of  which  he  after- 
wards incurs  liability  on  his  covenant.  Stannard 
V.  UlUthome,  10  Bing.  491  ;  4  M.  &  Scott,  359. 

In  Mortgage  Traniactioni.] — A  bill  chaiged 
that  a  solicitor  had  negligently  recommended 
the  plaintiff  company  to  accept  a  freehold  house 
as  security  for  a  loan  of  5,000^.,  and  had  advised 
that  the  moi-tgagors  had  the  absolute  fee^simple 
in  the  house  free  from  incumbrance,  whereas,  in 
fact,  they  had  only  an  interest  in  one  moiety, 
and  that  subject  to  incumbrances  and  a  contract 
for  sale.  The  bill  prayed  that  the  solicitor  might 
be  decreed  to  make  good  the  6,0OOZ.  and  costs, 
and  to  take  over  the  security  from  the  client! 
A  suit  for  the  realization  of  the  security  was 
pending,  and  the  mortgagors  were  bankrupts,  so 
that  the  actual  loss,  if  any,  was  not  ascertained : — 
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Held,  that  the  court  had  no  jnriBdiction  to  grant 
sach  reli^,  and  that  even  if  such  jurisdiction 
existed  there  was  a  discretion  to  refuse  to  exer- 
cise it  in  such  a  case,  and  a  demurrer  was 
allowed.  British  Mutual  Investment  Company 
V.  Cvbbold,  19  L.  R.,  Kq.  627  ;  44  L.  J.,  Ch.  332  ; 
32  L.  T.  261 ;  23  W.  K.  487. 

An  attorney  having  been  retained  by  two  trus- 
tees about  to  advance  trust-money  upon  the  se- 
curity of  property  already  mortgaged,  to  see  that 
the  security  was  sufficient,  and  that  the  proper 
deeds  were  executed,  one  of  the  trustees  advanced 
the  money  on  the  execution  of  the  mortgage 
without  receiving  an  assignment  of  the  firbt 
mortgage.  It  having  turned  out  that  there  was  no 
other  previous  mortgage,  and  the  security  having 
proved  insufficient :— Held,  that  there  was  not 
evidence  of  negligence  on  the  part  of  the  attorney, 
although  by  the  agreement  which  he  had  pre- 
pared part  of  the  money  advanced  was  to  be 
applied  to  the  redemption  of  the  prior  mortgage ; 
it  not  appearing  that  the  attorney  was  aware  of 
the  trustee^s  intention  to  act  as  he  did.  Brum- 
bridgr  v.  Masscy,  28  L.  J.,  Ex.  59  ;  32  L.  T., 
<).  S.  108. 

The  plaintiff,  who  held  a  mortgage  for  4,600Z. 
upon  lands  belonging  to  one  F.,  agreed  to  make 
him  a  further  advance  of  400Z.  upon  having  an 
additional  piece  of  land,  which  F.  had  subse- 
quently acquired,  added  to  the  former  security. 
The  defendant,  who  acted  as  the  plaintiff  s  soli- 
citor in  the  transaction,  omitted  to  ascertain  (as 
the  fact  was)  that  a  third  person  had  an  equitable 
charge  to  the  extent  of  46/.  upon  this  additional 
piece  of  land ;  in  consequence  of  which  the 
plaintiff,  upon  the  sale  of  the  property,  was 
unable  to  convey  without  paying  the  46Z. : — 
Held,  that  this  was  negligence  for  which  the 
defendant  was  liable  ;  and  that  in  the  absence 
of  evidence  to  reduce  the  amount,  the  46Z.  so 
paid  was  the  proper  measure  of  damages.  White- 
man  V.  Hawkins,  4  ( '.  P.  D.  13 ;  39  L.  T.  629  ;  27 
W.  R.  262. 

A  solicitor  invested  the  money  of  one  of  his 
clients  without  his  knowledge  on  an  improper 
mortgage  security.  The  client,  believing  the 
security  to  be  insufficient,  proved  against  the 
estate  of  a  partner  of  the  solicitor,  which  was 
being  administered  in  chancery,  for  the  whole 
amount  of  the  debt,  and,  under  a  compromise, 
received  a  dividend  out  of  the  estate.  After- 
wards it  turned  out  that  the  security  was  suffi- 
cient to  pay  the  client  in  full : — Held,  that  the 
dividend  must  be  repaid  to  the  solicitor's  estate, 
and  did  not  enure  tor  the  benefit  of  the  subse- 
quent incumbrancers  on  the  mortgaged  property. 
Sawyer  v.  Goodwin,  1  Ch.  D.  351 ;  45  L.  J.,  Ch. 
289  ;  34  L.  T.  035  ;  24  W.  R.  493— C.  A. 

A  company  employed  a  solicitor,  who  was  not 
its  oixiinary  solicitor,  in  a  particular  matter,  and 
at  his  request  gave  him  a  mortgage  of  part  of  its 
property  to  secui'e  the  payment  of  its  costs.  The 
mortgage  was  not  registered,  under  the  Com- 
panies Act,  1862,  8.  43  -.—Held,  that  it  was  the 
duty  of  the  solicitor  to  see  that  the  mortgage 
was  registered,  and  that  as  he  had  not  done  so, 
he  could  not  claim  the  benefit  of  it  in  the  wind- 
ing up  of  the  company.  Patent  Bread  Ma- 
chinery  Company,  In  re,  Valpy,  Ex  parte,  7  L. 
R.,  Ch.  289  ;  26  L.  T.  228  ;  20  W.  R.  347. 

Negligence  of  Solioitor  in  not  explaining 
Mortgage  to  Client.] — B.  being  entitled  to  a  sum 
of  2,916/.  stock  in  reversion  expectant  on  the 


death  of  an  old  lady  aged  eighty-two,  obtained 
through  the  defendant  £.,  who  acted  as  solicitor 
for  both  parties,  a  loan  of  1,650Z.  upon  mortgage. 
The  mort^;age  contained  a  power  of  sale  upon 
three  months'  notice,  or  on  interest  being  one 
month  in  arrear.  B.  alleged,  and  the  court  held 
truly,  that  he  had  stipulated  that  the  stock 
should  not  be  saleable  without  six  months'  notice, 
and  that  B.  had  assured  him  it  was  not.  The 
stock  was  sold  under  the  power,  the  interest 
being  in  arrear,  for  1,950Z.,  as  subject  to  succes- 
sion duty  at  3  per  cent.  The  tenant  for  life  was 
then  in  a  precarious  state  of  health  and  died 
within  three  months.  It  was  afterwards  found 
that  only  71,  was  payable  for  succession  duty. 
None  of  the  purchase-money  was  paid  except  the 
deposit,  the  rest  being  left  upon  mortgage  of  the 
stock  : — Held,  that  the  sale  could  not  be  set 
aside,  either  on  the  ground  of  under  value,  as 
there  was  no  fraud  ;  nor  by  reason  of  the  pur- 
chase-money being  left  on  mortgage,  nor  on 
account  of  the  mistake  as  to  succession  duty, 
that  being  merely  a  ground  of  compensation. 
Bettyes  v.  Maynard,  49  L.  T.  389  ;  31  W.  R. 
461— C.  A.  Reversing  46  L.  T.  766  ;  30  W.  R. 
793. 

In   asoertaining   Validity   of  Secarities.] — 

Where  an  attorney  acts  for  a  client  who  advances 
money  on  the  security  of  a  legacy,  given  to  the 
borrower  under  a  will,  he  is  not  warranted  in 
relying  upon  a  partial  extract  from  the  will ;  it 
is  his  duty  to  examine  the  will  itself.  Wilsmi  v. 
Tucker,  3  Stark.  154  ;  D.  &  R.,  N.  P.  C.  30. 

An  executrix  of  an  attorney  is  liable  for  negli- 
gence of  her  testator  in  not  making  due  inquiry 
into  the  validity  of  a  security  upon  which  his 
client  proposed  to  advance  money.  Ih. ;  S,  P., 
Knights  v.  Quarles,  4  Moore,  532  ;  2  B.  &  B.  102. 

The  attorney  for  a  trader  in  insolvent  circum- 
stances, being  introduced  by  him  to  the  plaintiff, 
a  young  woman  entitled  to  a  reversionary  inte- 
rest, with  the  view  of  obtaining  from  her  an 
advance  of  money,  and  having  obtained  for  her 
an  advance  upon  the  security  of  her  reversionary 
interest,  upon  high  interest,  and  upon  improvi- 
dent terms,  was  then  a  party  to  tne  loan  of  it 
to  his  client,  the  trader,  without  any  security. 
The  money  having  been  lost : — Held,  that  if  he 
was  employed  by  the  plaintiff  only  to  obtain  for 
her  an  advance  of  the  money,  he  was  not  liable ; 
but  that  if  he  was  employed  by  her  generally, 
to  look  after  her  interests  in  the  entire  transac- 
tion, and  to  advise  her  as  to  her  advance  of 
the  money,  he  was  liable  for  negligence  in  refer- 
ence to  his  advice  as  to  such  an  advance.  Lang- 
don  V.  Godfrey,  4  F.  &  F.  445. 


Omitting  to  make  proper  Searches.] — It 


is  the  duty  of  an  attorney  for  an  intended  mort- 
gagee to  search  at  the  Insolvent  Court  for  the 
purpose  of  learning  whether  the  intended  mort- 
i  gagor  has  taken  the  benefit  of  the  Insolvent  Acts, 
if  there  is  reason  to  suspect  that  he  has  been 
insolvent,  or  is  or  has  been  in  embarrassed  cir- 
cumstances. Cooper  y.  StepJienson,  21  L.  J., 
Q.  B.  292  ;  16  Jur.  424. 

Pnrohaie  by  Client  of  Farm  Prodnoe— No  In- 
quiry at  to  Payment  of  Bent] — An  attorney 
employed  to  advise  a  proposed  purchase  of  farm- 
ing produce  which  it  is  desired  to  leave  on  the 
ground  for  some  time,  is  prim^  facie  bound  to 
inquire  as  to  the  payment  of  the  past  rent ;  bnt 
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if  the  client  himself  has  made  inquiries  about  the 
matter,  and  leads  his  attorney  to  believe  that  he 
is  satisfied  about  it,  it  is  not  negligence  in  the 
attorney  to  omit  to  call  for  the  receipts  or  take 
the  other  precautions  which  otherwise  would  be 
usual  and  necessary.  Wdine  v.  Kempster^  1  F. 
&  F.  695. 

Taking  Improper  Indemnities.] — Whereaparty 
sues  or  defends  in  autre  droit  as  assignee,  or  under 
such  circumstances  as  to  render  an  indemnity 
a  prudent  and  proper  precaution  to  take,  it  is  the 
duty  of  an  attorney  to  advise  it ;  and  in  the  case 
of  a  defendant,  to  obtain  such  an  indemnity  as 
will  be  sufficient  to  cover  costs,  and  such 
damages  as  may  reasonably  be  anticipated  in 
the  event  of  the  defence  failing.  Grah-am  v. 
Livcrencc^  1  F.  &  F.  285, 

Disclosing  Defects  in  Client's  Title.] — An 
attorney,  being  employed  to  raise  money  on 
mortgage  for  A.,  disclosed  to  the  proposed  lender 
certain  defects  in  A.'s  title,  per  quod  he  was  sub- 
jected to  divers  actions  at  the  suit  of  the  proposed 
lender,  was  delayed  in  obtaining  the  money  he 
wanted,  and  compelled  to  give  a  higher  rate  of 
interest: — Held,  tnat  this  was  a  breach  of  duty 
for  which  an  action  layby  A.  against  the  attorney, 
notwithstanding  he  had  been  the  attorney  of  the 
proposed  lender  before  his  retainer  by  A.  Taylor 
V.  BlacUow,  3  B.  N.  C.  235  ;  3  Scott,  614 ;  2 
Hodges,  224. 

Mixing  Client's  Money.] — If  an  attorney  pays 
into  his  banker's  hands  money  of  his  client,  mix- 
ing it  with  his  own,  and  the  bankers  fail,  the 
attorney  is  liable  to  make  good  the  loss.  RohiU' 
»on  V.  Ward,  2  C.  &  P.  59  ;  R.  &  M.  274. 

Where  Solicitor  is  a  ConstmotiTe  Trustee.] — 
A  settlement  of  land  in  Wales,  the  property  of 
the  husband,  was  executed  shortly  after  a  mar- 
riage, which  took  place  in  India.  The  husband 
aTid  wife  went  to  reside  in  Wales,  and  the  hus- 
band employed  a  solicitor  there  to  make  his  will 
and  to  sell  part  of  the  land,  the  solicitor  conclud- 
ing from  the  statements  of  the  husband  that 
there  had  not  been  any  marriage  settlement. 
The  husband  died,  leaving  his  ^idow  trustee  and 
executrix,  and  directing  his  debts  to  be  paid  out 
of  his  estate.  The  widow  employed  the  same 
solicitor  to  sell  other  pai'ts  of  the  land,  and  the 
solicitor  received  the  purchase-moneys  and  ap- 
plied them  in  payment  of  the  debts  of  the  hus- 
band. The  deed  of  settlement  had  been  in  the 
possession  of  the  wife,  but  had  been  by  her  given 
to  the  husband.  There  was  no  evidence  as  to 
what  had  become  of  it,  but  after  the  sales  had 
been  made  a  copy  was  found.  The  solicitor  had 
concluded  from  what  he  was  told  by  the  husband 
that  there  had  been  no  settlement,  and  though, 
before  all  the  sales  were  completed,  his  clerk  had 
been  told  by  the  wife  that  there  had  been  a 
settlement,  the  solicitor  continued  to  believe  that 
there  had  been  none.  An  action  was  brought 
by  the  children  of  the  marriage,  entitled  under 
the  settlement,  claiming  to  recover  from  the 
solicitor  the  money  which  had  so  passed  through 
his  hands  : — Held,  that,  under  the  circumstances, 
although  the  solicitor  might  have  been  negligent 
in  that  character,  he  could  not  be  held  to  have 
had  such  notice  of  the  settlement  as  to  be  treated 
as  constructively  a  trustee,  and  therefore  liable 


for  the  money  which  had  passed  through  his 
hands.  Notice  to  raise  a  constructive  trust  ia 
different  from  notice  to  an  actual  trustee.  Cothay 
V.  Sydenham  (2  Bro.  C.  C,  391)  discussed.  Wd- 
liam4  V.  Williams,  17  Ch.  D.  437  ;  44  L.  T. 
573. 

The  owner  of  a  copyhold,  which  was  subject 
to   a   mortgage  by  conditional   surrender   fox 
350^.,  made   by   a    former   owner,   instructec 
S.,  his  solicitor,  to  procure  him,  on  the  secc 
rity  of  the  property,  a  loan  of  650?.,  out  of 
which  the  old  mortgage  was  to  be  paid  o^ 
S.,  in  July,  1876,  obtained  the  money  from  the 
plaintiff,  who  was  also  his  client.     In  July, 
1877,  S.  took  a  security  for  700?.  on  the  property 
in  his  own  name,  the  mortgagee  assigning  the 
old  mortgage  debt,  and  the  mortgagor  covenant* 
ing  to  surrender.    The  old  mortgagee  was  paid 
by  a  cheque  drawn  by  S.  on  B.  &  Co.,  his  bankers. 
S.'s  account  was  already  overdrawn,  but  on  the 
same  day  he  applied  to  them  for  leave  further  to 
overdraw,  which  was  granted  on  his  depositing 
with  them  the  security  for  700/.,  and  the  cheque 
when  presented  was  honoured.    B.  &  Co.  had  no 
notice  of  the  plaintifTs  claim.     Some  time  after 
this  S.  put  his  account  in  credit,  but  it  shortly 
afterwards  became  again  ovei-drawn.    S.  handed 
over  some  of  the  other  muniments  of  title  to  the 
plaintiff.    The  plaintiff  commenced  his  action  to 
establish  his  right  to  rank  as  incumbrancer  for 
550Z.  in  priority  to  B.  &  Co.  After  this,  B.  &  Co. 
procured  the  old  mortgagee  to  be  admitted  under 
the  old  conditional  surrender,  and  to  surrender 
to  them  : — Held,  that  after  the  account  of  S. 
with  B.  &  Co.  had  once  been  put  in  credit,  their 
security  must,  as  against  other  incumbrances 
on  the  property,  be  taken  to  have  been  dis- 
charged, and  that  the  plaintiff  was  entitled  to 
priority  over  B.  &  Co.    B.  &  Co.  appealed,  asking 
for  priority  over  the  plaintiff  to  the  extent  of  the 
old  mortgage  which  had  been  paid  off  with  their 
money : — Held,  on  appeal,  that  S.,  having  re- 
ceived money  from  tnc  plaintiff  for  the  purpose 
of  being  invested  on  a  mortgage  of  specified 
property,  and  having  taken  a  security  on  that 
property  in  his  own  name,  was  a  trustee  of  that 
security  for  the  plaintiff  to  the  extent  of  the 
money  received  from  him,  and  that  this  equitable 
title  must  prevail  against  the  deposit  with  B.  & 
Co.,  and  that  the  360Z.  mortgage  could  not  be  set 
up  against  the  plaintiff.    Harpham  v.  Skackloch, 
19  Ch.  D.  207;   45  L.  T.  569;  33  W.  R.  49— 
C.  A. 

Fact  of  Negligence— Cannot  be  Decided  on 
Taxation  of  Costs.] — On  a  taxation  between 
solicitor  and  client  of  the  costs  of  a  cause,  ob- 
jections were  taken  on  behalf  of  the  client  to 
charges  occasioned  by  the  postponement  of  the 
trial  and  the  amendment  of  the  pleadings,  on 
the  ground  that  the  postponement  of  the  trial 
and  the  amendment  of  the  pleadings  had  been 
rendered  necessary  by  the  negligence  of  the 
solicitor;  the  registrar  refused  to  disallow  the 
items,  on  the  ground  that  it  was  not  within  his 
province  as  taxing-master  to  inquire  into  the 
question  of  negligence  : — Held,  that  the  ruling 
of  the  registrar  was  right.  The  Papa  de  Rossiey 
3  Adm.  D.  160. 

But  the  master  has  no  jurisdiction  to  disallow 
items  on  the  ground  that,  in  respect  of  the  busi- 
ness to  wliich  they  refer,  the  attorney  was  guilty 
of  negligence.  Matcheit  v.  Parltes,  9  M.  &  W , 
767  ;  1  D.,  N.  S.  924. 
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b.  Action  for. 


Belation  of  Client  and  Bolidtor  muit  Exist.]— 
An  attorney  is  not  liable  to  an  action  for  negli- 
gence at  the  suit  of  one  between  whom  and  him- 
self the  relation  of  attorney  and  client  does  not 
exist,  for  giving,  in  answer  to  a  casual  inquiry, 
erroneous  information  as  to  the  contents  of  a  deed. 
Fhh  V.  Kelly,  17  C.  B.,  N.  S.  194. 

Prodnotioii  of  Booki  in  Aotioni.] — The  court 
will  not,  in  an  action  against  an  attorney  for 
negligence,  make  an  order  for  the  production  of 
his  books,  upon  a  mere  suggestion  of  the  client's 
belief  that  they  contain  entries  relating  to  the 
matters  of  which  he  complains.    Etans  y.  LouU, 

1  L.  R.,  C.  P.  G56. 

Aniworing  Interrogatories.] — In  an  action 
against  D.,  an  attorney,  and  B.,  for  not  properly 
investing  moneys  intrusted  to  them,  the  plaintiff 
was  idlowed  to  administer  interrogatories  to  B., 
although  they  were  such  that  the  answers  might 
render  him  liable  to  a  penalty  for  practising  (in 
partnership  with  D.)  as  an  attorney  and  a  soli- 
citor without  having  a  proper  certificate — the 
court  holding,  that  the  questions  were  put  bcnft 
fide,  to  ascertain  whether  B.  was  really  liable 
with  D.,  and  that  B.  might  safely  answer  them, 
as  they  related  to  the  business  of  the  partner- 
ship as  scriveners.  Bickford  v.  D  ^Arcij,  1  L.  R., 
Ex.  354 ;  35  L.  J.,  Ex.  202  ;  14  L.  T.  629  ;  14 
W.  R.  900  ;  4  H.  &  C.  634. 

Fraod  and  Kisrepresentation.] — Observations 
on  the  practice  of  making  solicitors,  agents,  and 
arbitrators  parties  to  a  suit,  alleging  against  the 
principal  defendant  fraud,  in  which  the  co- 
defendants  were  not  implicated.  2dathlas  y. 
Tetts,  4r>  L.  T.  497— C.  A. 

Suffioienoy  of  Pleading  in.] — If  a  declaration 
states  that  the  plaintiff  retained  the  defendant, 
an  attorney,  to  see  if  a  certain  security  was  good, 
and  that  he  accepted  the  retainer,  and  neglected 
his  duty,  and  represented  the  security*  to  be 
good  ;  and  that  the  plaintiff  advanced  his  money, 
and  that  the  security  was  bad,  by  means  of  which 
the  plaintiff  lost  the  interest : — Held,  sufficient. 
Hotcell  V.  Young,  6  B.  &  P.  259  ;  8  D.  &  R.  14  ; 

2  C.  &  P.  238 ;  8,  P,,  Whitehead  v.  Orcetham, 
2  Bing.  464  ;  M*Clel.  &  T.  205  ;  10  Moore,  183  ; 
O'Hanlon  v.  Murray,  12  Ir.  C.  L.  R.  161. 

A  count,  that  in  consideration  that  the  plain- 
tiff would  retain  the  defendant  in  investing 
money  in  the  purchase  of  an  annuity,  he  under- 
took to  perform  his  duty  in  the  premises ;  that 
the  plaintiff  retained  him  for  the  purpose  afore- 
said ;  yet  he  did  not  perform  his  duty  in  the 
premises,  but  invested  the  money  in  security  of 
no  value,  by  reason  of  which  premises  he  lost  the 
money  : — Held,  that  the  count  was  bad ;  because 
it  did  not  state  that  any  reward  was  to  be  paid 
to  the  defendant,  or  that  he  was  employed  in 
any  particular  character,  so  as  to  make  him  re- 
sponsible for  taking  bad  security,  although  not 
puilty  of  negligence  or  dishonesty.  Dart  nail  v. 
Howard,  6  D.  &  R.  438  ;  4  B.  &  C.  345. 

In  an  action  against  a  solicitor  for  negligence, 
the  declaration  stated  that  his  client  was  equit- 
ably interested  in  four  tenth  parts  of  the  lease 
of  a  colliery,  that  the  lessee  nad  entered  into 
negotiations  for  the  sale  of  the  lease  to  a  com- 
pany, and  that  the  client  retained  him,  as  soli- 
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citor,  to  file  a  bill  in  chancery  against  the  lessee 
and  the  company  for  the  purpose  of  enforcing  his 
claim  in  respect  of  his  shares,  and  praying  that 
the  lessee  might  convey  and  secure  to  him  four- 
tenths  of  the  purchase-money,  and    that   the 
company  might  be  decreed  to  do  all  matters 
necessary  to  confirm  such  conveyance  and  secu- 
rity, and  might  be  enjoined  from  paying  his 
proportion  of  the  purchase-money  to  the  lessee. 
Breach,  that  the  solicitor  did  not  register  the  bill 
as  a  lis  pendens,  according  to  2  &  3  Vict,  ell, 
s.  7,  whereby  the  lessee  was  enabled  to  dispose  of 
the  lease  to  another  company,  and  to  receive  the 
purchase-money,  and  the  client  was  deprived  of 
his  share  in  it : — Held,  that  the  declaration  was 
good,  as  the  bill  in  chancery,  which  prayed  for 
an  equitable  lien  against  the  intended  purchasers 
of  the  lease  was  a  lis  pendens,  which  ought  to 
have  been  registered  under  the  statute,  and  that, 
having  regard  to  the  terms  of  the  bill,  it  was  f^e 
duty  of  the  solicitor  to  have  registered  it,  with- 
out any  express  request  on  the  part  of  his  client. 
Plant  V.  Pearman,  41  L.  J.,  Q.  B.  169  ;  26  X..  T. 
313  ;  20  W.  R.  314. 

In  an  action  against  an  attorney  for  negligence, 
the  fact  of  his  having  been  retained  as  an  attor- 
ney is  put  in  issue  by  non  assumpsit.  Aldis  v. 
Gardner,  1  C.  &  K.  564. 

A  declaration,  that  the  plaintiff,  at  request  of 
defendants,  retained  and  employed  them  as  attor- 
neys, for  fees,  to  use  due  care  in  ascertaining  the 
title  of  R.  to  lands  which  were  to  be  charged  as 
security  for  payment  of  600Z.  by  R.  to  the  plain- 
tiff, and  to  take  dne  care  that  the  same  should 
be  a  sufficient  security  for  the  payment  of  the 
600/.  by  R.  to  the  plaintiff ;  and  in  consideration 
thereof  the  defendants  promised  the  plaintiff  to 
use  dne  care  and  diligence  in  and  about  ascer- 
taining the  title  of  R.  to  the  lands,  and  to  take 
due  care  that  the  same  should  be  a  sufficient 
security  for  such  repayment  of  the  600/.  by  R.  to 
the  plaintiff : — Held,  that  the  undertaking  of  the 
defendants,  as  laid,  did  not  comprehend  any 
inquiry  into  the  value  of  the  lands.  Hayne  v, 
Rh4fdes,  8  Q.  B.  342 ;  15  L.  J.,  Q.  B.  137 ;  10 
Jnr.  71. 

When  it  is  sought  to  make  a  solicitor  liable 
for  negligence,  that  issue  must  be  raised  clearly 
upon  the  pleadings,  liettyes  v.  Maynard,  49 
L.  T.  389  ;  31  W.  R.  461— C.  A. 

Improper  Allegation  of  Fraud— Costs.] — ^Al- 
though relief  may  be  given  at  the  suit  of  a  client 
against  his  solicitor  for  loss  sustained  by  gross 
negligence,  yet  where  "the  loss  was  in  respect  of 
a  matter  of  conduct  as  to  which  the  advice  of 
the  solicitor  was  founded  on  the  opinions  of  com- 
petent surveyors  as  to  the  value  of  the  property, 
and  those  opinions  submitted  to  the  judgment  of 
the  client,  the  court  dismissed  the  bill ;  and  as 
fraud  and  improper  motives  were  charged  with- 
out evidence  to  support  those  charges,  the  bill 
was  dismissed  with  costs.  Chapman  ▼.  Chap- 
man, 9  L.  R,,  Bq.  276  ;  22  L.  T.  146  ;  18  W.  R.  533. 

After  Death — ^Action  against  Ezeoutors.] — A 
client,  in  1869,  intrusted  money  to  a  solicitor  to 
invest  on  mortgage  of  land,  trusting  to  repre- 
sentations by  the  solicitor  (who  act^  for  both 
parties)  that  the  property  was  of  fee-simplo 
tenure,  and  free  from  incumbrances.  The  mort- 
gagor died  in  1879,  and  the  solicitor  died  in  1881, 
when  the  client  discovered  that  part  of  the  pro- 
perty was  only  leasehold  for  lives,  and  also  that 
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the  solicitor  held  a  prior  mortgage  on  part  of  the 
lands.  In  an  action  to  make  the  solicitor's 
estate  liable  for  the  deficiency  of  the  security  : 
— Held,  that  though  on  the  evidence  the  solicitor 
would  haye  had  no  defence  to  the  action  if 
brought  in  his  lifetime,  yet  it  was  not  maintain- 
able against  his  executors.  Young  y.  Walling' 
ford,  52  L.  J.,  Ch.  590  :  48  L.  T.  756  ;  31  W.  B. 
838. 


0.  When  a  Defence  to  Aotion  for  Bill  of 

Costs. 

Generally.] — ^An  attorney  employed  to  pro- 
secute an  appeal  against  an  order  for  the  removal 
of  a  pauper  permitted  the  next  sessions  to  pass 
without  causing  the  appeal  to  be  entered  and 
respited ;  and  failed  to  comply  with  the  direc- 
tions of  the  statute,  as  to  the  notice  and  state- 
ment of  the  grounds  of  appeal.  The  justices,  at 
a  subsequent  sessions,  having  refused  to  enter- 
tain the  appeal : — Held,  that  the  attorney  could 
not  maintain  an  action  for  his  costs  in  respect  of 
his  services.  Huntley  v.  BtUweVy  8  Scott,  325  ; 
6  Bing.  N.  C.  Ill  ;  3  Jut.  1105. 

If  an  attorney  conducting  a  suit  commits  an 
act  of  negligence,  by  which  all  the  previous  steps 
become  useless  in  the  result,  he  cannot  recover 
for  any  part  of  the  business  done.  JBraoey  v. 
Carter,  12  Ad.  k  E.  373. 

Whether  or  not  in  such  a  case  the  work  be- 
came wholly  useless  by  his  fault,  is  a  question 
for  the  jury,    lb. 

Such  failure  of  the  work  is  a  defence  admis- 
sible under  the  general  issue,  in  an  action  upon 
his  bill.  Ih,;  8,  P,,  Symes  v,  Nij)per,  12  A.  & 
E.  337,  n. 

Negligence  in  the  conduct  of  a  cause  cannot 
be  set  up  as  a  defence  to  an  action  on  the  attor- 
ney's bill.     Tempter  v.  JiPZachlan,  2  N.  B.  136. 

A  parliamentary  agent,  entrusted  with  the 
passing  of  a  local  bill  through  parliament,  who 

Eutfi  a  construction  on  an  order  of  the  House  of 
ords  which  is  doubtful  in  its  terms — such  con- 
struction being  different  from  that  which  is 
adopted  by  the  Standing  Orders  Committee,  and 
by  the  House,  whereby  it  becomes  necessary  to 
abandon  the  bill — is  not  guilty  of  such  gross 
negligence  as  to  disentitle  him  to  recover  a 
remuneration  for  his  labour  in  passing  the  bill 
through  the  House  of  Commons.  Bulmer  v. 
Gilnuin,  4  M.  &  G.  108  ;  4  Scott,  N.  B.  781. 

An  action  having  been  brought  against  an  at- 
torney for  negligence,  in  which  action  the  jury 
gave  a  verdict  for  the  plaintiff,  finding  also  that 
he  had  been  guilty  of  gross  negligence,  and  then 
he  brought  an  action  for  his  bill  of  costs,  the 
court  refused  to  stay  proceedings  in  the  latter 
action.    SmUh  v.  Bolt,  2  D.  P.  C.  62. 

Where  there  appears  to  be  negligence  or  igno- 
rance of  the  law  on  the  part  of  an  attorney,  which 
creates  unnecessary  costs,  the  court  will  order 
the  costs  to  be  disallowed  on  taxation,  without 
prejudicing  his  right  to  bring  an  action  for  them. 
Cliff  V.  Prosser,  2  D.  P.  C.  21. 

When  Servioe  wholly  Useless  or  AbortiTe.] — 

Where  a  solicitor  has  been  retained  for  the  prose- 
cution of  a  suit,  and  he  has  by  crassa  negligentia 
in  the  conduct  of  the  suit  caused  the  suit  to  be 
lost,  he  cannot  recover  any  portion  of  his  bill. 
Stokes  v.  Trumper,  2  Kay  &  J.  232. 

An  attorney  oeing  instructed  to  take  proceed- 
ings against  an  acceptor  of  a  foreign  bill  of  ex- 


change, brought  an  action  against  him  in  the 
name  of  his  client,  without  first  ascertaining 
whether  bis  client's  title  was  complete  by  speciid 
indorsement,  as  required  by  the  law  of  the 
foreign  country,  and  it  being  aftenn-ards  ascer- 
tained that  there  was  no  such  indorsement,  the 
action  was  discontinued : — Held,  that  he  was 
guilty  of  such  negligence  as  disentitled  him 
from  recovering  the  costs  of  the  abortive  pro- 
ceedings. Long  V.  Orsi,  18  C.  B.  610  ;  26  L.  J., 
C.  P.  127. 

In  an  action  upon  a  money  bond,  the  defen- 
dant, after  the  writ  issued,  wrote  a  letter,  stating 
that  he  had  paid  part,  and  was  ready  to  pay  the 
residue.  The  attorney  for  the  plaintiff  tnen  de- 
livered a  declaration.  When  the  cause  was  ready 
for  trial  an  order  was  taken  by  consent  for  a 
reference  to  the  master,  who  made  his  allocatur 
in  favour  of  the  plaintiff.  In  the  meantime  the 
defendant  had  become  bankrupt.  In  an  action 
by  the  attorney  for  his  bill  of  costs,  the  judge 
directed  the  jury  that  it  was  his  duty,  on  re- 
ceiving the  letter,  to  make  an  application  for  an 
order  of  reference  as  in  a  matter  of  account,  and 
the  jury  found  a  verdict  for  the  defendant : — 
Held  (Lord  Campbell,  C.  J.,  dissentiente),  that 
the  omission  of  the  attorney  to  apply  for  an 
order  was  not  evidence  of  negligence  to  disentitle 
him  from  recovering  his  bill  of  costs.  Chapman 
V.  Van  Tolly  8  El.  &  Bl.  396  ;  27  L.  J.,  Q.  B.  1 ;  3 
Jur.,  N.  S.  1126. 

In  an  action  by  an  attorney  for  the  costs  of 
an  action  to  recover  a  chattel,  the  subject  of  a 
specific  bequest,  but  claimed  by  the  possessor  as 
a  gift  from  the  testator,  the  defence  being  that 
the  action,  which  had  failed,  was  only  brought 
under  the  advice  of  the  attorney,  and  that  it  was 
wholly  useless,  the  proper  course  being  to  take 
out  an  administration  summdlis  in  <^ianccTy  : — 
Held,  that  it  was  nevertheless  for  the  jury  to  say, 
on  the  whole  case,  not  whether  the  course  was 
proper,  but  whether  it  was  so  wholly  useless  as 
that  the  client  had  derived  no  benefit  from  it. 
Fletcher  v.  Winter,  3  F.  &  F.  138. 

In  an  action  by  attorneys  for  the  oosts  of  a  de- 
fence, which  failed,  they  having  been  absent  on 
the  day  of  trial,  and  some  of  the  witnesses  con- 
sequently not  being  in  court : — Held,  that  they 
were  entitled  to  recover,  notwithst^ding  the 
verdict  had  passed  against  their  clients,  unless 
the  jury  thought  that  the  absence  of  the  wit- 
nesses had  caused  the  loss  of  the  verdict,  and  so 
made  the  services  wholly  valueless.  Dunn  v. 
Hallen,  2  F.  &  F.  642. 

In  an  action  against  an  attorney  alleging  that 
he  was  retained  to  conduct  the  defence  of  the 
plaintiff  on  a  criminal  duu^,  and  that  through 
his  negligence  the  plaintiff  was  convicted  : — 
Held,  that  the  plaintiff,  in  order  to  recover  more 
than  nominal  damages,  must  prove  that  he  was 
convicted  mainly  through  the  attorney's  negli- 
gence, and  the  negligence  being,  not  taking  the 
proofs  of  witnesses  who  were  in  court  ready  to 
be  examined,  but  whom  the  counsel,  on  the 
plaintiff's  own  statement,  did  not  wish  to  call, 
and  whom  the  plaintiff  did  not  insist  on  calling, 
and  that  the  question  for  the  jury  was,  whether 
the  attorney  had  done  anything  which,  under 
all  the  circumstances,  was  likely  to  be  of  any 
use.  Hatch  v.  Levois,  2  F.  &  F.*407.  And  see 
5.  C  7  H.  &  N.  367  ;  31  L.  J.,  Ex.  26  ;  7  Jur., 
N.  S.  1085  ;  5  L.  T.  254. 

It  is  no  defence  that  the  defendant  has  de- 
rived no  benefit  from  the  suit,  where  the  failure 
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does  not  result  wholly  from  the  attorney's  negli- 
gence, but  partly  from  accident.  Dax  v.  Wardj 
1  Stark.  409. 

An  attorney  cannot  charge  for  work  which  is 
useless  towards  acoomplis&ng  the  object  his 
client  has  in  view,  although  performed  through 
inadvertence  or  inexperience,  and  not  with  the 
design  of  imposing  on  his  client.  Ifill  v.  Feather- 
itanhaufh,  7  Bing.  569  ;  5  M.  &  P.  541. 

The  jury  may  discard  an  item  for  work  en- 
tirely useless ;  though,  upon  an  item  partly  use- 
less, or  in  respect  of  which  there  has  been  any 
negligence,  the  client's  remedy  is  only  by  a  cross 
action.  Shaw  v.  Ardgriy  9  Bing.  287  ;  2  M.  & 
Scott,  341 ;  1  D.  P.  C.  705. 

8.  To  Actions  op  Tort. 

False  Imprisonment] — An  action  for  false 
imprisonment  lies  as  well  against  an  attorney  as 
against  his  client,  who  sues  out  at  the  suit  of  his 
client  an  illegal  writ  of  capias  ad  satisfaciendum 
against  a  defendant,  and  causes  him  to  be  im- 
prisoned thereon.  Barker  v.  Braham,  3  Wils. 
368 ;  2  W.  Bl.  866.  See  Bogerg  v.  Popkin,  2 
Stark.  404. 

Treepasfl.] — An  attorney  is  not  liable  with  his 
client  in  a  joint  action  of  trespass,  unless  it  can 
be  proved  that  he  has  gone  beyond  the  strict 
line  of  his  duty.  Sedley  v.  Sutlierlaml,  3  Esp. 
202  ;  8,  P.,  Carrett  v.  Sinallpage,  9  East,  330. 

So,  where  an  arrest  is  made  under  process, 
which  is  afterwards  set  aside  for  irregularity,  the 
attorney  in  the  suit  is  liable  in  trespass  as  well 
as  the  plaintiff ;  and  if  in  an  action  of  trespass 
he  justifies  under  the  process,  it  is  a  good  repli- 
cation that  the  process  was  irregularly  sued  out, 
and  was  afterwards  set  aside  by  rule  of  court 
for  irregularity.  Codringtoti  v.  Lloyd,  8  A.  &  E. 
449  ;  3  N.  &  P.  442  ;  1  W.,  W.  &  H.  368  ;  2  Jur. 
593. 

Where  an  attorney,  at  the  instance  of  a  cre- 
ditor, sued  out  process  against  a  debtor  in  the 
county  court,  and  the  attorney's  agent,  after  the 
debt  and  costs  had  been  paid,  but  in  ignorance 
of  that  fact,  signed  judgment  and  sued  out  exe- 
cution, and  levied  upon  the  debtor's  goods, 
though  he  had  never  appeared : — Held,  that  both 
the  creditor  and  his  attorney  were  liable  to  the 
debtor  in  an  action  of  trespass.  Bates  v.  Pillbig, 
9  D.  &  B.  44  ;  6  B.  &  G.  38. 

An  attorney  who  delivers  to  a  bailiff  a  pre- 
cept issued  out  of  a  local  court,  to  be  executed 
within  the  jurisdiction,  is  not  liable  in  trespass 
jointly  with  the  bailiff  for  executing  the  precept 
out  of  the  jurisdiction,  unless  he  was  aware  that 
it  was  to  be  executed  out  of  the  jurisdiction, 
although  his  name  was  indorsed  on  the  precept, 
with  Erections  to  levy,  and  he  was  aware  that 
the  bailiff  intended  to  make  the  levy  in  the 
manner  he  did.  Sowell  v.  Champion^  6  A.  &  E. 
407  ;  2  N.  &  P.  627  ;  W.,  W.  &  D.  667. 

An  attorney,  who  deliberately  directs  the  exe- 
cution of  a  warrant,  is  liable  in  trespass  if  it 
proves  bad.  Green  v.  Elgie^  5  Q.  B.  99  ;  D.  & 
M.  199  ;  14  L.  J.,  Q.  B.  162. 

An  attorney,  to  whom  his  client  had  assigned 
a  debt  for  which  judgment  had  been  recovered, 
indorsed  a  fi.  fa.  in  the  action,  '*  The  defendant 
resides  at  W.,  in  the  county  of  B.,  and  is  an  inn- 
keeper." The  defendant  in  that  action  resided 
with  R.,  his  mother-in-law,  and  managed  the 
business,  which  she  carried  on  at  an  inn  at  W. 


The  levy  was  made  upon  her  goods  in  that  inn. 
In  an  action  against  the  sheriff  and  the  attorney : 
— Held,  that  the  attorney  must  be  taken  to  have 
directed  the  sheriff  to  levy  the  goods  of  R.,  and 
was  therefore  liable.  Bowles  v.  Se7iior,  8  Q.  B, 
677  ;  16  L.  J.,  Q.  B.  231  ;  10  Jur,  364.  See 
ChUders  v.  WooUr,  2  El.  &  El.  287. 

An  action  on  the  case  is  not  maintainable 
against  an  attorney,  who,  being  retained  to  sue 
for  a  debt  a  person  of  the  same  name  with  the 
plaintiff,  by  mistake  and  ^Yithout  malice  takes 
all  the  proceedings  to  judgment  and  execution 
against  the  plaintiff,  or  having  obtained  judg- 
ment against  the  right  person,  by  mistake  and 
without  malice  issues  execution  against  the 
plaintiff.  Bavies  v.  JenktTis,  1  D.  &  L.  321;  11 
M.  &  W.  746  ;  12  L.  J.,  Ex.  386  ;  7  Jur.  801. 

If  attorneys  conducting  the  business  of  a  fiat* 
in  bankruptcy  take  out  a  summons  to  attend 
before  a  commissioner  under  6  Geo.  4,  c.  16,  s.  33, 
which  is  disobeyed,  and  they  afterwards  obtain 
a  warrant  of  the  commissioner  to  arrest  and 
bring  before  him  for  examination  the  party  so 
summoned,  which  warrant  proves  invalid,  the 
attorneys  are  not  liable  in  trespass  if  they  have 
taken  no  steps  in  the  execution  of  the  warrant, 
except  ordering  it  to  be  prepared  by  an  agent, 
who,  when  it  was  ready,  gave  the  messenger 
notice  to  take  it.  Cooper  v.  ffardi?ig,  7  Q.  B. 
928  ;  9  Jur.  777. 

Action  for  wrongful  seizure  of  goods  against 
an  execution  creditor  and  her  attorney,  jointly. 
The  attorney,  who  had  given  the  sheriff  a  fi.  :^ 
against  C,  sent  a  man,  with  the  sheriff,  to  point 
out  his  goods.  He  pointed  out  goods  whicn  the 
sheriff  seized,  and  which,  on  an  interpleader 
issue,  were  found  to  be  the  goods  of  D. : — Held, 
that  the  attorney,  by  the  direction  which  he  had 
given  the  sheriff,  had  made  himself  personally 
liable  in  trespass.  Power  v.  Fleviing,  4  Ir.  R., 
C.  L.  404. 

Held,  also,  that,  the  attorney  having  directed 
the  sheriff  to  seize  the  goods  which  the  man  sent 
should  point  out,  the  consequence  was  just  the 
same  as  if  he  had  himself  pointed  out  the  wrong 
goods  and  directed  ^he  sheriff  to  seize  them. 
Ih, 

D.  obtained,  as  special  damage,  a  verdict  for 
the  costs  of  the  interpleader  proceedings  which 
he  had  taxed  against  the  execution  creditor,  and 
for  the  payment  of  which  by  her  he  had  an  order 
of  the  court,  but  which  he  was  unable  to  re- 
cover : — Held,  that,  as  his  action  was  brought 
against  both  the  execution  creditor  and  her 
attorney,  the  same  damages  must  be  recovered 
against  both ;  that,  as  D.  had  an  order  which 
was  equivalent  to  a  judgment  of  the  court 
against  her,  he  could  not  recover  the  amount 
of  them  as  damages  against  her,  and,  therefore, 
the  verdict  should  be  r^uced  by  the  amount.  Ih, 

Befasal  to  Sign  Defendant's  Die oharge  nnleM 
Paid  on  independent  Demand.] — Where  a  de- 
fendant, on  being  taken  in  execution  under  a 
ca.  sa.,  tendered  the  debt  and  costs  to  the  plain- 
tiff's attorney,  and  required  him  to  sign  his 
discharge,  which  he  refused  to  do  until  he  had 
paid  an  independent  collateral  demand  for  costs : 
— Held,  that  the  plaintiff  and  his  attorney  were, 
liable  to  an  action  on  the  case  for  such  refusal. 
Crozer  V.  Pilling,  6  D.  &  R.  129  ;  4  B.  &  C.  26. 

Improperly  Suing  out  Writ  of  Attaehment.] — 
Upon  a  change  of  solicitors  in  certain  suits  in 

3  p  2 
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equity,  an  oi'dcr  was  made  by  the  Master  of  the 
Rolls,  requiring  the  former  solicitor  to  hand  over 
to  the  newly-appointed  solicitor  all  papers  and 
documents  in  his  possession,  custody  or  power  re- 
lating to  the  suits.  Some  of  the  papers  were  in 
the  hands  of  counsel  .and  others  in  the  hands  of 
a  law  stationer,  who  respectively  claimed  liens 
thereon  for  their  fees  and  charges  ;  and  the  soli- 
citor alleging  that  his  client  had  undertaken  to 
provide  funds  for  fees  and  disbursements,  but  had 
failed  to  do  so,  was  consequently  unable  to  comply 
with  the  order  as  to  those  papers.  The  newly-ap- 
pointed solicitor,  upon  an  affidavit  alleging  the 
neglect  to  obey  the  order,  but  not  mentioning  the 
excuse  set  up,  obtained  from  the  clerk  of  records 
and  writs  a  writ  of  attachment,  under  which  the 
former  solicitor  (already  in  custody  for  debt)  was 
.  detained.  An  application  having  been  fruitlessly 
'  made  to  the  Master  of  the  Rolls  to  set  aside  the 
attachment,  upon  a  statement  of  all  the  facts,  the 
former  solicitor  appealed  to  the  lords  justices, 
who  reversed  the  decision  of  the  Master  of  the 
Rolls,  with  costs,  and  ordered  the  writ  to  be 
set  aside  and  the  solicitor  discharged  from  cus- 
tody : — Held,  that  neither  the  solicitor  who  so 
sued  out  the  attachment  nor  the  client  was  liable 
in  trespass.  Williams  v.  SmitJt,  14  C,  B.,  N.  S. 
596. 

Trover.] — A.,  the  acceptor  of  a  bill  of  ex- 
change, had  agreed  with  his  creditors  to  pay  a 
composition,  partly  in  money  and  partly  in  notes. 
The  bill  having  become  due,  the  drawer  was 
unable  to  take  it  up,  but  the  indorsee  intrusted 
it  to  the  drawer  to  get  the  composition  in  money 
and  notes  for  him.  The  drawer  handed  it  to  his 
attorney,  with  other  bills  accepted  by  A.,  to  get 
the  composition  for  him,  and,  at  the  same  time, 
obtained  an  advance  of  2002.  from  the  attorney. 
The  attorney  obtained  the  composition  in  money, 
and  repaid  himself  the  200^.,  and  carried  the 
balance  to  the  account  of  the  drawer.  For  the 
composition  in  notes  he  took  one  note  for  the 
aggregate  amount  of  the  composition  on  the 
several  bills  handed  to  him : — Held,  that  the 
attorney  was  not  liable  to  the  indorsee,  either  in 
trover  for  the  bill  or  for  the  money  kept  back  by 
him  to  repay  the  advance  to  his  client,  the  drawer. 
Symondi  v.  AtMnson,  1  H.  &  N.  146  ;  25  L.  J.,  Ex. 
313. 

When  Aeting  in  Aoeordanoe  witb  Opinion  of 
Connsel.] — In  an  action  against  an  attorney,  for 
a  malicious  or  fraudulent  proceeding,  it  is  not 
enough  in  order  to  excuse  him  that  he  acted  on 
counsel's  opinion,  unless  he  also  shews  a  case 
fairly  stated,  and  advice  obtained  bon&  fide  and 
properly  pursued.  Amlrews  v.  Ilawley^  26  L.  J., 
Ex.  323. 

9.  Fob  Cobts. 

Generally.^ — In  the  absence  of  fraud,  the  court 
has  no  jurisdiction  to  make  a  solicitor  pay  the 
costs  of  an  action  rendered  necessaxy  by  his 
mistake  or  carelessness.  Clark  v.  uirdtoood, 
7  Ch.  D.  9;  47  L.  J.,  Ch.  116  ;  37  L.  T.  614; 
26  W.  R.  90— C.  A. 

The  client's  remedy  is  by  an  action  for  dam- 
ages,   lb. 

In  the  absence  of  fraud  the  court  has  no  juris- 
diction to  order  a  solicitor  who  has  made  a  fiais- 
take  in  the  preparation  of  a  document  to  pay 
the  costs  of  a  suit  for  its  rectification.    lb. 


An  agreement  had  been  come  to  between  A. 
and  B.  The  agreement  was  broken  by  B.,  and, 
as  the  claim  alleged,  the  breach  was  aooom- 
panied  by  false  instructions  to  counsel  given  by 
a  solicitor,  and  by  the  solicitor's  false  statements 
upon  oath  : — Held,  on  an  action  for  injunction 
consequent  upon  the  breach  by  B.,  that  on  the 
claim  as  alleged,  there  was  no  right  of  action 
against  the  solicitor  for  costs.  Blaekbum  Unioft 
V.  Brooks,  26  W.  R.  57. 

If  a  summons  is  taken  out  to  make  a  solicitor 
pay  costs,  notice  of  the  application  must  be  given 
him.    Ronoh  v.  Alberty,  33  L.  J.,  Q.  B.  127. 

Of  Aetion  brought  witkont  Antboritj.] — See 
ante,  col.  1851. 

Ezpenies  of  Witneisos.] — ^The  attorney  in  a 
cause  is  not  personally  liable  to  a  witness  whom 
he  subpoenacs  to  give  evidence  in  the  cause  ior 
her  expenses  of  attendance.  Robins  v.  Bridge, 
3  M.  &  W.  114  ;  6  D.  P.  C.  140  ;  M.  &  H.  357. 

The  mere  circumstance  of  a  party  being  the 
attorney  in  the  cause  will  not  make  him  respon- 
sible for  refreshments  supplied  by  a  coffeehouse- 
keeper  to  the  witnesses  while  attending  the  trial. 
But  the  fact  of  his  being  found  in  communication 
with  the  witnesses  at  the  coffee-house,  is  some 
evidence  to  go  to  the  jury  that  the  supplies  were 
sanctioned  by  him.  Fendall  v.  Nokes,  7  Scott, 
647  ;  2  Arn.  101 ;  3  Jur.  726. 

An  attorney,  being  in  the  position  of  an  agent 
for  his  client,  is  not  liable  for  the  chaises  or  ex- 
penses of  a  skilled  witness  retained  by  him,  in 
pursuance  of  his  general  instructions,  to  make 
surveys,  researches,  calculations  or  experiments, 
with  a  view  to  examination  as  a  witness  in  his 
client's  cause.  Lee  v.  Everest,  2  H.  &  N.  285  ; 
26  L.  J.,  Ex.  334. 

The  client,  in  such  a  case,  is  prim&  facie  liable  ; 
and  although  it  is  competent  to  the  attorney  to 
make  himself  personally  liable  to  pay  the  chaiges, 
there  must  be  evidence  of  an  express  undeitaldng 
on  his  part  so  to  do  ;  and  the  mere  fact  that  the 
attorn^  has  employed  the  witness  in  such  a 
way,  and  that  in  the  course  and  conduct  of  the 
cause  he  has  had  communications  with  the  skilled 
witness,  that  being  in  the  course  of  his  business 
as  the  attorney,  is  no  evidence  of  such  an  under- 
taking,    lb. 

A.,  an  attorney,  caused  B.  to  be  subpoenaed  as  a 

i  witness  in  a  cause  in  which  A.  was  attorney;  and 

I  B.,  before  he  went  to  the  assizes,  asked  A.  who 

:  was  to  pay  him,  and  A.  said  he  would  do  so. 

After  the  assizes,  at  which  B.  attended  and  was 

examined,  A.'s  derk,  by  the  direction  of  A.,  gave 

B.  an  I  O  n  for  the  amount  of  B.'8  expenses 

and  loss  of  time,  which  amount  A.  receivea  from 

the  opposite  party,  after  the  costs  in  the  cause 

had  been  taxed  : — Held,  that  B.  might  recover 

the  amount  from  A.    JSvans  v.  Philpotts,  9  C. 

&  P.  270. 

Solicitor  Onilty  of  Miioondnct  in  Katten  not 

boforo  tho  Court.] — The  Court  of  Chancery  w^ill 
not  order  the  costs  of  proceedings  to  be  paid 
personally  by  the  solicitor  conducting  them,  on 
account  of  any  misconduct  unconnected  with 
those  proceedings,  or  upon  an  application  not 
giving  him  proper  notice  of  the  charges  against 
him.  Oregg,  In  re,  and  Pranee,  In  re,  9  L.  R., 
Eq.  137 ;  39  L.  J.,  Ch.  107  ;  23  L.  T.  234 ;  18 
W.  R.  689. 
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Of  DmcU  Impn^perly  Prepared.]— The  Court 
of  Chancery  wiU,  in  a  proper  case,  order  a  so- 
licitor to  pay  the  costs  of  litigation  occasioned 
by  deeds  improperly  prepared  by  him.  Baker  v. 
Loader,  16  L.  R.,  Eq.  49  ;  42  L.  J.,  Ch.  113  ;  21 
W.  R.  167. 

Of  Impreperly-prepared  Settlement.]  —  An 
aged  lady  of  weak  intellect  made  a  Yoluntary 
settlement,  which  was  set  aside  as  it  contained 
no  power  of  revocation.  The  solicitor  who  drew 
it  admitted  that  he  had  not  expressly  told  her  of 
the  alxsence  of  sach  a  power: — Held,  that  he 
must  pay  his  own  costs.  Jlcnshall  v.  Fereday, 
27  L.  T.  743  ;  21  W.  R.  240.  Affirmed,  29  L.  T. 
46  ;  21  W.  R.  570. 

Of  Entering  Appeal  at  Seuions.J— The  soli- 
citor, and  not  the  client,  is  liable  to  the  clerk  of 
the  peace  for  fees  connected  with  the  entering 
of  an  appeal  at  the  sessions.  Langridge  v. 
Lynch,  34  L.  T.  695. 

Of  Adjournment  before  Jndge.]— Wlicre  ac- 
counts are  being  taken  in  chambers  before  the 
chief  clerk,  either  party  has  a  right  to  have  an 
item  which  has  been  found  against  him  ad- 
journed before  the  judge  without  taking  out  a 
summons  for  that  purpose.  And  where  a  ques- 
tion of  principle  is  involved  in  a  particular  item 
it  may  be  necessary  to  do  this.  But  the  ordinary 
practice  is  to  wait  till  the  account  is  completed, 
and  then  take  the  adjournment  once  for  all 
before  the  judge.  If  a  solicitor  were  to  insist 
upon  his  right  to  take  particular  items  before 
the  judge  in  an  unreasonable  manner,  the  court 
might  make  him  pay  the  costs  personally. 
lyton  v.  Browne,  20  Ch.  D.  731  ;  47  L.  T.  289  ; 
30  W.  R.  817— C.  A. 

For  Sheriff'!  Feei  on  Behalf  of  Execution 
Creditor.] — The  solicitors  of  a  judgment  creditor, 
in  the  course  of  their  duty  as  such  solicitors, 
lodffed  a  writ  of  fi.  fa.  at  the  office  of  the  sheriff, 
witn  a  request  for  execution,  giving  however  no 
instructions  as  to  the  selection  of  any  particular 
bailiff.  The  sheriff  employed  one  of  his  officers 
to  execute  the  writ,  which  the  officer  thereupon 
proceeded  to  do.  On  an  action  being  brought  by 
such  sheriff's  officer  against  the  solicitors  of  the 
judgment  creditor  to  recover  his  fees  for  execut- 
ing the  writ : — Held,  that  the  solicitors  were  not 
liable  to  pay  the  fees  ;  that  the  law,  apart  from 
the  contract  to  pay  them  (express  or-  implied), 
cast  no  such  liability  upon  them  ;  and  that, 
from  the  mere  fact  that  they  in  the  ordinary 
course  of  their  duty  lodged  the  writ  at  the 
sheriff's  office  for  execution,  no  such  contract 
could  be  implied.  Mayhery  v.  Mansfield  (9 
Q.  B.  745)  followed.  Bretoer  v.  Jones  (10  Ex. 
655)  dissented  from.  Royle  v.  Busby,  6  Q.  B.  D. 
171  ;  60  L.  J.,  Q.  B.  196  ;  43  L.  T.  717  ;  29 
W.  R.  316— C.  A. 

An  attorney  who  issues  a  fi.  fa.  is  not  bound 
to  pay  the  costs  incurred  by  a  sheriff^s  officer, 
who  makes  an  unsuccessful  levy  under  the  writ. 
Merrifnan  v.  Newman,  20  W.  R.  369. 

An  attorney  of  judgment  creditors  issued  a 
fi.  fa.,  and  the  warrant  was  placed  in  the  hands 
of  a  sherifTs  officer  for  execution  ;  he  thereunder 
seized  goods  which  were  claimed  by  other 
persons.  An  interpleader  summons  was  taken 
out,  and  the  officer  was  ordered  to  withdraw 
upon  payment  to  him  by  the  claimants  of  four 


days'  possession  money.  The  officer  was  in  pos- 
session of  the  goods  seized  eleven  days.  He 
afterwards  sued  the  attorney  for  the  fee  for 
executing  the  warrant,  and  for  seven  days*  pos- 
session money : — ^Held,  that  as  the  levy  under 
the  writ  had  produced  nothing,  he  was  not  liable. 
lb. 

A  bailiff  may  recover  from  the  attorney  in  the 
cause  the  costs  of  executing  a  ca.  sa.,  although 
the  bailiff  was  not  specially  nominated  by  the 
attorney.  Brewer  v.  Jones,  10  Ex.  666  ;  3  C.  L.  R. 
369  ;  24  L.  J.,  Ex.  143  ;  1  Jur.,  N.  S.  240. 

When,  under  an  order  for  the  payment  of 
costs  in  chancery,  a  writ  of  fieri  facias  had  been 
issued  and  executed  by  the  sheriff,  the  court  re- 
fused to  set  aside  the  writ ;  but,  believing  it  had 
been  issued  in  bad  faith,  ordered  the  solicitor 
who  had  taken  it  out  to  pay  all  charges  attend- 
ing its  issue  and  execution,  and  also  the  costs  of 
a  motion  for  that  purpose.  Commonwealth  Land, 
Building,  Estate  and  Auction  Company,  In  re, 
HoUington,  Ex  parte,  43  L.  J.,  Ch.  99  ;  29  L.  T. 
602  ;  22  W.  R.  106. 

A  breach  of  such  an  undertaking,  by  the  issue 
of  writs  against  the  debtor,  was  held  to  be  con- 
trary to  good  faith,  and  the  solicitor  was  ordered 
to  pay  the  expenses  of  issuing  such  writs,  and  of 
an  application  to  recover  them.    lb, 

m 

Indemnifying  Client  for  Costs.] — A  solicitor, 
who,  in  order  to  induce  a  plaintiff  to  go  on  with 
a  suit,  agrees  to  indemnify  him  against  the  costs, 
thereby  makes  the  suit  his  own,  and  becomes 
liable  to  pay  the  costs  of  the  defendant ;  and 
this,  notwithstanding  that  by  the  abatement  of 
the  suit  by  the  death  of  the  plaintiff  before  the 
hearing  and  the  non-revivor  by  his  executor,  the 
remedy  against  the  plaintiff's  estate  may  be 
gone.  Fielden  v.  North-em  Railway  of  Bue7ios 
Ayres  Company,  Jones,  In  re,  6  L.  R.,  Ch.  497  ; 
40  L.  J.,  Ch.  113  ;  23  L.  T.  655  ;  19  W.  R.  361. 

When  a  solicitor  engages  to  indemnify  the 
plaintiff  in  a  suit  against  the  costs  of-  the  suit, 
and  has  the  control  of  the  suit,  he  will  be  or- 
dered to  pay  to  the  defendants  their  costs  of  the 
suit  when  dismissed.  Jones,  In  re,  6  L.  R.,  Ch. 
497  ;  40  L.  J.,  Ch.  113  ;  23  L.  T.  665  ;  19  W.  R. 
.S61. 


VIII.    COSTS. 
1.  Bill  of. 
a.  Delivery  of  Signed  Bill. 

When  Veeeisary.] — ^A  solicitor  cannot  recover 
for  professional  charges  where  a  certain  sum 
has  been  agreed  on,  without  delivering  a  signed 
bill  of  costs  pursuant  to  6  &  7  Vict.  c.  73,  s.  37. 
Wilkinson  v.  Smart,  33  L.  T.  673  ;  24  W.  R.  42. 


Irish  Solicitor  Suing  in  England.] — An 


Irish  attorney  suing  in  Sngiand  a  person  domi- 
ciled in  England  for  business  done  in  the  Irish 
courts  need  not  deliver  a  signed  bilL  Kemagluin 
V.  Wadeson,  3  C.  L.  R.  764. 


Salaried  Clerk  to  Commiiiioners.  ] — ^An 


attorney  who  is  appointed  clerk  to  commissioners 
under  a  town  improvement  act,  at  a  fixed  vearly 
salary,  need  not  deliver  a  signed  bill  of  costs 
for  business  done  by  him  as  such  clerk.  B%uh  v. 
Martin,  2  H.  k  C.  311 ;  33  L.  J.,  Ex.  17  ;  9  Jur. 
N.  S.  851 ;  8  L.  T.  509  ;  11  W.  R.  1078. 
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Wliat  Buffieient]— Whether,  in  an  action  for 
business  done  bj  an  attorney,  there  has  been  a 
sufficient  bill,  and  delivery  thereof  unto  the 
party  to  be  charged  therewith,  depends  upon  the 
circumstances  of  each  case.  Gridley  y.  Austen, 
16  Q.  B.  504 ;  18  L.  J.,  Q.  B.  337  ;  13  Jur.  680. 

An  attorney  proved  the  delivery  of  his  bill  to 
the  defendant,  accompanied  by  the  following 
letter  to  him  :  "  As  Mrs.  H.  has  left  your  house, 
1  beg  to  hand  you  my  account,  which  I  hope 
will  be  found  satisfactory."  Mrs.  H.  was  a  rela- 
tion of  the  defendant,  and  the  business  done  had 
reference  to  procuring  a  separation  between  her 
and  her  husband  : — field,  not  a  sufficient  de- 
livery to  the  party  to  be  charged.    Ih, 

Delivery  of  his  bill  of  costs  by  an  attorney  to 
the  servants  of  his  client  at  his  dwelling-house  is 
sufficient.  M^Oregor  v.  KeUey,  2  D.  &  L.  636  ; 
3  Ex.  794  ;  18  L.  J.,  Ex.  391. 

It  is  not  a  sufficient  delivery  of  a  bill  of  costs 
for  the  attorney  to  shew  it  to  the  party  charged, 
and  then  to  take  it  away  again,  unless  the  at- 
torney shewing  it  intends  to  leave  it  with  the 
party,  and  merely  takes  it  back  at  his  request. 
Phipps  V.  Dauhney,  2  L.,  M.  k  P.  180  ;  16  Q.  B. 
614  ;  20  L.  J.,  Q.  B.  273  ;  15  Jur.  797— Ex.  Ch. 

A  delivery  to  the  agent  of  the  client  appointed 
for  that  purpose  is  sufficient.  Bu^h,  in  re,  8 
Beav.  66. 

Delivery  of  a  bill  unsigned,  but  accompanied 
by  a  letter  signed  by  the  solicitor  and  referring 
to  the  bill,  is  sufficient.    Ih, 

A  bill,  in  which  no  name  of  a  client  as  charge- 
able was  introduced,  was  forwarded  by  post  in- 
closed in  a  letter  signed  by  the  attorney  and 
charging  the  defendant,  and  requesting  a  cheque 
for  the  amount : — Held,  that  the  letter  and  bill 
must  be  taken  in  connexion  and  read  together  ; 
and  that  this  was  a  sufficient  delivery.  Taylor 
V.  Hodgson,  3  D.  &  L.  116 ;  14  L.  J.,  Q.  B.  310  ; 
10  Jur.  355. 

A  signed  bill  of  costs,  headed  in  the  matter  of 
business,  but  not  addressed  to  any  one,  was  in- 
closed in  'an  envelope  and  sent  by  post  to  the 
client : — Held,  a  sufficient  delivery  to  the  party 
to  be  charged  therewith.  Roberts  v.  Liwas,  3 
C.  L.  R.  987  ;  11  Ex.  41  ;  24  L.  J.,  Ex.  227  ;  1 
Jur.,  N.  S.  527. 


In  Case  of  Several  Joint  Contraoton.]— 


It  is  sufficient  to  deliver  a  bill  of  costs  to  one  of 
several  joint  contractors.  Mant  v.  Smith,  4  H. 
&  N.  324  ;  28  L.  J.,  Ex.  234. 

In  an  action  against  three,  who  were  pro- 
moters of  a  company,  it  appeared  that  the  at- 
torney sent  to  one  of  them,  in  a  letter,  a  bill 
headed,  "To  the  promoters  of  the  Lancashire 
Cotton  Mill  Company  : " — Held,  a  sufficient  de- 
livery,   lb. 

In  1845,  certain  persons,  one  of  whom  was  the 
defendant,  formed  themselves  into  a  committee 
for  establishing  a  railway  company.  They  took 
offices  in  Moorgate-street,  where  a  brass  plate 
was  put  up,  with  the  name  of  the  company 
engraved  thereon.  In  November,  1845,  the  com- 
pany was  provisionally  registered.  In  Janaary, 
1846,  the  scheme  was  abandoned,  and  the  de- 
fendant interfered  no  farther  with  it.  A  sub- 
committee was  after^'^ai'ds  appointed  (by  whom 
it  did  not  appear),  for  the  purpose  of  ascertaining 
and  arranging  the  claims  upon  the  committee- 
men ;  and  in  September,  1846,  the  plaintiff,  a 
local  attorney,  and  agent  to  the  company,  de- 
livered a  signed  bill  at  the  office  in  Moorgate- 


street,  addressed  to  *^  The  Provisional  Committee 
of  the  Company :  "—Held,  by  Wilde,  C.  J.,  and 
Williams,  J.,  that  this  was  not  a  sufficient  de- 
livery at  the  office  of  business  of  the  defendant, 
to  charge  him.  Per  Coltman,  J.,  and  Maule,  J., 
that  it  was.  JBlandy  v.  De  Burgh,  6  C.  B.  623  ; 
6  D.  &  L.  412 ;  5  Railw.  Cas.  361  ;  18  L.  J.,  C.  P. 
2  ;  12  Jur.  1006. 

In  an  action  on  a  bill  against  a  member  of  the 
provisional  committee  of  a  railway  company,  it 
appeared  that  G.  P.,  the  attorney  of  the  company, 
employed  the  plaintiff,  another  attorney,  to  do 
work  for  the  company.  The  plaintiff  sent  his 
bill,  headed  "Northampton,  Lincoln  and  Hull 
Railway,  to  R.  D.,  debtor,"  by  the  post,  to  G.  P. 
The  bill  was  afterwards  shewn  to  the  defendant, 
who  said  that  he  had  before  seen  a  bill  like  it : 
— Held,  first,  that  the  bill  sufficiently  charged 
the  defendant.  Phipps  v.  Daubney,  2  L.,  M.  &  P. 
180  ;  16  Q.  B.  514  ;  20  L.  J.,  Q.  B.  273  ;  15  Jur. 
797— Ex.  Ch. 

Held,  secondly,  that  there  was  evidence  for  the 
jury  that  the  bill  was  delivered  to  the  defendant. 
lb. 

In  an  action  against  an  acting  member  of  a 
provisional  committee  of  a  projected  railway 
company,  for  work  done  for  the  company  as  a 
local  attorney  and  solicitor,  it  was  shewn  that  a 
bill  of  the  costs  and  charges  sued  for  had  been 
sent  by  him  to  the  general  solicitor  of  the  com- 
pany, who,  more  than  a  month  before  aetion 
brought,  laid  it  before  a  meeting  of  the  provi- 
sional committee  at  which  the  defendant  was 
present : — ^Held,  a  sufficient  delivery  of  the  bill 
to  the  party  to  be  charged  therewith.  Eggington  v. 
Cnmberlege,  I  Ex.  271 ;  6  Railw.  Cas.  113  ;  16 
L.  J.,  Ex.  283;  11  Jur.  932. 

In  an  action  against  one  of  the  members  of  a 
provisional  committee  for  work  done  as  an  at- 
torney, the  defendant  pleaded  that  no  signed 
bill  had  been  delivered.  A  signed  bill  had  been 
delivered  to  another  member  of  the  same  com- 
mittee at  his  place  of  business,  and  the  defendant 
was  appointed  a  committee-man  after  part  of  the 
work  had  been  done  : — Held,  not  such  a  delivery 
as  to  render  him  liable.  Edwards  v.  Lawless,  5 
Railw.  Cas.  357  ;  6  D.  &  L.  105  ;  6  C.  B.  329 ;  17 
L.  J.,  C.  P.  293. 

A  bill  in  such  case  should  be  delivered  either 
at  the  office  of  the  company,  or  at  least  to  some 
person  who  can  reasonably  be  considered  to  re- 
present the  committee.    lb. 

Amending  Bill  of  Costi  after  Delivery  and  be- 
fore Taxation.] — A  solicitor  who  has  delivered 
his  bill  to  the  person  chargeable  therewith  can- 
not afterwards  avoid  taxation  by  withdrawing 
it  and  delivering  an  amended  bill,  even  though 
the  person  chargeable  sent  back  the  original 
bill,  with  suggested  alterations,  which  were 
partly  acquiesced  in.  Heather,  In  re,  5  L.  B., 
Ch.  694  ;  39  L.  J.,  Ch.  781  ;  18  W.  R.  1079. 

A  solicitor  cannot,  upon  objection  being  taken 
to  the  charges  made  in  a  bill  of  costs  delivered 
by  him,  withdraw  it  and  substitute  another,  un- 
less the  charges  objected  to  were  inserted  upon 
misrepresentation  or  by  mistake,  or  accident,  and 
unless  such  circumstances  can  be  proved,  the 
original  and  not  the  substituted  bill  must  stand 
for  taxation.  Heather,* In  re  (5  L.  R.,  Ch.  694), 
followed.  Chambers,  In  re  (34  Beav.  177),  ex- 
plained. Holroyde  and  Smith,  In  re,  43  L.  T. 
722  ;  29  W.  R.  599  ;  45  J.  P.  437. 

See  also  oases  posty  col.  1905. 
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Proof  of  DeliTory.] — A  penon  who  had  no 
phice  of  bosiness  of  his  own  directed  oommnni- 
cations  to  be  addreasod  and  sent  to  him  at  his 
attornej^s  office,  where  he  occasionallj  called 
and  wrote  his  letters.  A  bill  of  costs  was  ad- 
dressed and  left  there  for  him  more  than  a  month 
before  action  brought  thereon,  yet  he  did  not 
actoallj  receive  it  till  a  fortnight  before  ac- 
tion : — Held,  that  there  was  evidence  for  the 
jury  that  the  bill  of  costs  was  properly  left  there 
a  month  before  action.  Spyer  v.  Bernard,  8 
L.  T.  396. 

A  bill  with  an  indorsement  upon  it,  *'  March 
4th,  1815,  delivered  a  copy  to  C.  D.,"  which  in- 
dorsement was  proved  to  be  in  the  handwriting 
of  a  deceased  clerk  of  the  attomey*s  (whose  duty 
it  was  to  have  delivered  a  copy  of  the  bill)  and 
proved  to  have  existed  at  the  time  of  the  date,  is 
evidence  to  prove  the  delivery  of  the  bilL 
Cliampneys  v.  Peck,  1  Stark.  404.  See  also 
Phijtps  V.  Daubney,  mpra. 

Bay  of  Belivory.]-— The  day  on  which  a  bill  is 
delivered  is  not  to  be  reckoned  as  one  of  the  days 
of  the  month  given  to  the  client.  Blunt  v. 
Haslop,  2  D.  P.  C.  982. 

Order  for — ^Who  oanKake.] — An  order  for  the 
delivery  of  an  attomey*s  bill  may  be  made  by  a 
judge  of  a  different  court  from  that  in  which  the 
action  is  brought,  although  a  judge  of  the  latter 
court  is  attending  at  the  chambers  at  the  time 
such  order  is  made.  Bennett  v.  Dean,  4  M.  &  G. 
638. 

When  it  will  bo  made.]— The  court,  upon 

the  application  of  the  defendant,  oipdered  the 
plaintiffs  attorney  to  deliver  his  bill,  though, 
upon  the  settlement  of  the  action,  it  had  been 
expressly  agreed  between  the  attorneys  of  the 
respective  parties,  that,  on  certain  accommo- 
dation being  given  to  the  defendant,  the  plain- 
tiff's attorney  should  receive  60/.  as  an  ascer- 
tained amount  of  costs  between  attorney  and 
client.  Tanner  v.  Lea,  4  M.  &  G.  617  ;  5  Scott, 
N.  B.  237. 

P.,  under  the  pressure  of  legal  proceedings 
taken  against  him  by  M.  &  Ck>.  as  attorneys  for 
the  National  Bank  of  Scotland,  entered  into  an 
agreement  to  pay  200Z.  to  M.  &  Co.  for  their 
costs.  It  was  alleged  by  P.  that  this  payment, 
and  a  further  payment  to  the  National  Bank, 
were  made  upon  the  terms  that  the  bank  should 
esJiaust  their  remedies  on  certain  acceptances 
given  by  third  persons  before  taking  proceed- 
ings against  P.,  and  that  the  bank  was  acting  in 
violation  of  the  agreement.  P.  thereupon  ap- 
plied that  M.  k.  Co.  should  be  ordered  to  deliver 
to  him  a  copy  of  their  bill  of  costs  in  the  matter 
of  such  proceedings.  The  court  refused  to  grant 
the  application.  Morris,  In  re,  Pooley,  Re  parte, 
27  L.  T.  664  ;  21  W.  R.  192. 


Amondment  ol] — An  order  to  deliver  a 


hill  of  costs  within  fourteen  days  after  notice 
was  served,  on  June  30,  without  the  indorsement 
as  to  liability  to  attachment.  The  order  was 
again  served,  properly  indorsed  on  July  19 : — 
Held,  that  an  attachment  might  issue  for  dis- 
obedience to  it.  Gregg,  In  re,  and  Prayice,  In 
re,  9  L.  R.,  Bq.  137  ;  39  L.  J.,  Ch.  107  ;  23  L.  T. 
234  ;  18  W.  R.  689. 

Difobedieiieo  of  Solicitor  to.]— An  attach- 


ment will  not  be  granted  against  an  attorney  for 
disobedience  to  a  rule  of  court  ordering  him  to 
deliver  his  bill  within  a  time  named,  unless  a 
demand  is  first  made  on  him  for  his  bill  by  one 
of  the  persons  to  whom  he  is  by  the  rule  ordered 
to  dehver  it.  Oatliny  In  re,  6  D.  &  L.  566  ; 
7  C.  B.  136  ;  8,  P,,  Poster,  In  re,  7  D.  &  L. 
296. 

On  motion  for  an  attachment  for  non-delivery 
of  an  attorney's  bill  to  a  party  pursuant  to  rule 
of  court,  the  affidavit  should  be  made  by  the 
party  himself  ;  that  of  a  third  person  is  insuffi- 
cient.   Potter  V.  Back,  8  D.  P.  C.  872. 

An  action  does  not  lie  against  an  attorney  for 
disobedience  of  the  order  of  a  judge  for  delivery 
of  his  bill  of  costs.  Dent  v.  Batham,  9  Ex. 
467 ;  2  C.  L.  R.  989  ;  23  L.  J.,  Ex.  161 ;  18  Jur. 
296. 

An  attachment  is  in  such  case  the  proper 
remedy.    lb. 

A  nile  nisi  for  an  attachment  against  an  at- 
torney for  non-delivery  of  his  bill,  pursuant  to  a 
judge's  order,  cannot  be  granted  on  the  last  day 
of  a  term.  AshvMve  v.  Itlpley,  2  Scott,  N.  R. 
203.  See  BignaXl  v.  Gale,  2  Scott,  N.  R.  582  ;  9 
D.  P.  C.  393. 

Where  an  attorney  was  arrested  for  not  obey- 
ing a  judge's  order  directing  him  to  deliver  his 
bill  of  costs,  and  also  an  account  of  all  moneys 
received  by  him  on  account  of  his  client,  and  he 

grayed  to  be  discharged  out  of  custody  on  the 
elivery  of  a  bill  and  cash  account,  verined  only 
by  his  clerk,  who  swore  that  Jbhe  account  gave 
credit  for  all  sums  received,  as  he  was  informed 
and  believed  (no  affidavit  verif^ng  the  account 
being  made  by  the  defendant  himself),  the  court 
refused  to  discharge  the  defendant  immediately 
out  of  custody,  but  directed  the  bill  of  costs  and 
account  to  be  referred  to  the  master,  who  should 
report  on  what  terms  the  defendant  should  be 
discharged.    Beg,  v.  Weston,  8  Jur.  1122. 

Signing — ^Where  Sufficient.] — ^A  bill  signed  by 
one  of  two  attorneys  in  partnership,  thus :  "  For 
self  and  Robert  Owen.  James  H.  Dixon,'*  is  a 
sufficient  signature.  Oxoen  v.  Scales,  2  D.,  N.  S. 
304  ;  10  M.  &  W.  657  ;  12  L.  J.,  Ex.  26  ;  6  Jur. 
1000. 

A  solicitor  furnished  to  his  client  a  bill  of 
costs  not  signed  by  the  former ;  an  arrangement 
having  taken  place,  the  solicitor  agreed  to  accept 
a  smaller  sum,  and  wrote  the  following  memo- 
randum at  the  foot  of  his  bill  of  costs :  "  The 
amount  of  these  costs  are  settled  for  A.  B. :  " — 
Held,  a  sufficient  subscription.  Allen  v.  Murphy, 
9  Ir.  L.  R.  305. 


Letter   accompanying  Bill— Change  of 


Firm — Signature  of  Assignee.] — A  bill  of  costs 
for  professional  work  done  in  part  by  one  firm  of 
solicitors  and  in  part  by  another  firm  who  have 
succeeded  to  the  practice  of  the  first  firm,  is 
properly  signed  and  delivered  so  as  to  enable  the 
new  firm  to  sue  for  and  recover  the  whole  costs, 
if,  though  itself  unsigned,  it  is  delivered  together 
with  a  letter  signed  by  the  new  firm  referring  to 
the  bill.  Professional  work  was  done  by  a  firm, 
which  consisted  at  first  of  R.  k  P.,  and  after- 
wards of  P.  &  G.,  practising  under  the  name  of 
R.,  P.  &  G.,  the  business  and  debts  of  R.'&  P. 
having  been  transferred  to  R..  P.  &  G.  Bills  for 
the  costs  of  the  whole  work  were  delivered 
unsigned,  but  inclosed  with  a  letter  signed  by 
R.,  P.  &  G.  referring  to  the  bills :— Held,  that 
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the  bills  were  prai)erly  siorueil  and  deliyered  to 
enable  R.,  P.  &  G.  to  sue  for  and  recover  the 
whole  amount — as  to  the  earlier  items,  as  as- 
signees of  R.  &  P. ;  as  to  the  latter  items,  in 
their  own  right.  PenJey  v.  An$truther,  52  L,  J., 
Ch.  367  ;  48  L.  T.  664. 

Availabilitj  of  Unfignad  BiUs.]— A  solicitor 
maj  sae  oat  a  commission  upon  a  debt  for  costs, 
without  haring  delivered  a  bill  signed.  Howell, 
Ex  parte,  1  Rose,  312. 

8o,  he  may  prove  his  bill  under  a  commission, 
without  delivering  a  signed  bill.  Eicke  v.  Nokn, 
M.  &  M.  303. 

An  attorney  may  set  off  a  claim  for  costs,  not- 
withstanding no  signed  bill  has  been  delivered. 
Brown  v.  TihhiU,  II  C.  B.,  N.  S.  865  ;  31  L.  J., 
C.  P.  206  ;  6  L.  T.  385  ;  10  W.  R.  465 ;  8,  P., 
IfarHson  v.  Turiwr.  10  Q.  B.  482  ;  16  L.  J.,  Q.  B. 
295  ;  11  Jur.  817. 

Consideration  for  PromUtory  Vote.] — 

It  is  no  answer  to  an  action  on  a  promissory 
note,  that  the  note  was  given  in  respect  of  an 
attorney's  bill  not  previously  delivered  pursuant 
to  the  statute.  Jeffreys  v.  Evans,  3  D.  &  L.  52  ; 
14  M.  k  W.  210  ;  14  L.  J.,  Ex.  363. 

A  solicitor  who  delivers  an  unsigned  bill  is 
bound  by  it ;  but  his  client  may  either  treat  it  as 
a  nullity  or  waive  the  want  of  signature,  and 
adopt  it ;  though,  after  such  waiver,  the  client 
cannot  treat  the  bill  as  non-delivered.  Gedye, 
In  re,  14  Beav.  66  ;  20  L.  J.,  Ch.  410 ;  15  Jur. 
851. 

Effect  of  Waiver  of  Signed  Bill.]— See  Gerrard 
v.  Arnold,  post,  col.  1920. 

b.  Contents  of. 

Partionlariiation  of  Items,  Court,  and  Vame 
of  CStUse.] — Where  a  solicitor  has  been  retained 
for  and  undertaken  a  particular  business,  his  bill 
of  costs  for  carrying  that  business  through  to 
its  conclusion  is  but  one  bill.  Stokes  v.  Tnimper, 
2  Kay  &  J.  232. 

The  6  &  7  Vict.  c.  73,  s.  37,  in  requiring  that  a 
signed  bill  of  costs  should  be  delivered  previously 
to  an  action  by  an  attorney,  means  a  bill  so 
drawn  out  that  all  the  items  arc  charged  in  a 
taxable  shape.  Philbtj  v.  Hade,  8  C.  B.,  N.  S. 
647  ;  29  L.  J.,  C.  P.  370  ;  7  Jur.,  N.  S.  125. 

A  bill,  delivered  under  2  Geo.  2,  c.  23,  s.  23, 
must  have  stated  the  name  of  the  court  in  which 
the  business  was  transacted,  and  also  the  name 
of  the  cause.  Lewis  v.  Primrose,  6  Q.  B.  265  ; 
13  L.  J.,  Q.  B.  268  ;  8  Jur.  982. 

So,  under  6  &  7  Vict.  c.  73,  a  bill  must  shew 
in  what  court  the  business  was  done.  EngUhart 
V.  Moore,  15  M.  &  W.  548  ;  4  D.  &  L.  60 ;  15 
L.  J.,  Ex.  312. 

And  the  name  of  every  suit  in  which  the  busi- 
ness charged  for  was  done.  Irimry  v.  Marks,  16 
M.  &  W.  843  ;  4  D.  &  L.  109  ;  17  L.  J.,  Ex.  166  ; 
11  Jur.  355. 

Such  bill  is  an  entire  thing ;  and  if  the  same 
bill  blends  charges  for  work  done  in  a  court  of 
equity  with  charges  for  work  apparently  done  in 
a  court  of  common  law,  without  pointing  out 
which,  the  client  cannot  judge  or  be  advised 
whether  he  should  refer  the  whole  bill  for  taxa- 
tion ;  and  the  charges  in  the  same  bills  for  equity 
business,  though  correctly  stated,  cannot  be  re- 
covered.   Ih, 

A  bill  must  shew  the  court  and  the  cause  in 


which  the  business  referred  to  in  it,  or  the  greater 
part  thereof,  was  done.  MartindaU  v.  Falkn^r, 
2  D.  &  L.  600  ;  2  C.  B.  706  ;  15  L.  J.,  C.  P.  91  ; 
10  Jur.  161. 

But  where  a  bill  contains  items  applicable  to 
proceedings  in  the  superior  courts,  but  does  not 
contain  any  statement  from  which  it  can  be  in- 
ferred in  which  of  those  courts  the  business  was 
transacted,  the  bill  is  to  be  presumed  to  be  a 
compliance  with  the  act,  unless  the  party  charged 
thereby  proves  that  any  further  information  wa» 
practically  required  for  the  purpose  of  taxation, 
or  shews  that  the  name  of  the  court  in  which 
business  was  done  would  have  been  of  use  to 
him.  awke  v.  Gillard,  1  El.  &  Bl.  26  ;  22  L.  J.» 
Q.  B.  90  :  17  Jur.  137. 

A  bill  is  not  in  compliance  with  7  &  8  Vict, 
c.  73,  unless  it  furnishes  reasonable  information 
shewing  in  what  cause  each  item  charged  for  has 
been  transacted.  Dimes  v.  Wright,  8  C.  B.  831  ; 
7  D.  &  L.  292  :  19  L.  J.,  C.  P.  137. 

A  bill  must  contain,  in  express  terms,  or  by 
reasonable  inference,  a  statement  of  the  name  of 
every  causCr  and  of  every  court  in  which  any 
part  of  the  business  charged  for  has  been  trans- 
acted. Sargant  v.  Gann4fn,  7  C.  B.  742  ;  6  D.  & 
L.  691  ;  18  L.  J..  C.  P.  220. 


Wliat  is  8uffioient.J— A  bill  of  costs  is 

sufficient  if  it  gives  such  information  as  would 
enable  the  client  to  obtain  advice  as  to  the  taxsr- 
tion  of  the  biU  ;  and  it  is  not  necessary  that  an 
attorney,  whom  the  client  may  consult  a^  to  the 
expediency  of  having  the  bill  taxed,  should  be 
able  to  say,  without  further  inquiry,  whether  the 
charges  are  fair  and  reasonable.  Haigh  v.  Ovsey, 
7  Bl.  &  Bl.  5.78  ;  26  L.  J.,  Q.  B.  17  ;  3  Jur.,  N.  8. 
634. 

Where  a  bill  contains  items  for  proceedings 
such  as  would  take  place  in  the  superior  courts, 
it  is  not  necessary  that  it  should  shew  in  which 
of  those  courts  the  business  took  place.    lb. 

The  omission  sufficiently  to  specify  one  or 
more  items  does  not  disentitle  an  attorney  from 
recovering  that  portion  of  the  bill  which  is  un- 
objectionable,   lb. 

A  bill  is  sufficient,  if  it  gives  sufficient  materials 
for  obtaining  advice  as  to  taxation.  Keene  t. 
Ward,  7  D.  &  L.  334  ;  13  Q.  B.  515  ;  19  L.  J., 
Q.  B.  46  ;  14  Jur.  65. 

A  bill  related  to  twelve  actions,  of  which  nine 
were  shewn  to  be  in  the  Exchequer  and  two  in 
the  C*ommon  Pleas ;  and  as  to  the  remaining  one, 
the  items  for  which  amounted  to  1 1/.,  the  court 
was  not  named,  and  there  was  not  ground  for 
any  further  intendment  than  that  it  was  brought 
in  one  of  the  three  superior  courts  of  law : — 
Held,  sufficient.    lb, 

A  firm  of  solicitors  had  delivered  a  bill  in 
which  the  business  done  was  specified  in  six 
items ;  the  sum  of  25Z.  was  put  down  opposite 
one  item,  and  there  stated  to  be  the  agreed 
amount  of  costs ;  no  sum  was  opposite  the  other 
items.  In  an  action  for  the  amount  of  the  bill : 
— Held,  that  no  sufficient  bQl  had  been  deli- 
vered under  6  &  7  Vict.  c.  73,  s.  37.  Wilkinson 
V.  SmaH,  33  L.  T.  573  ;  24  W.  R.  42. 

An  attorney  wrote  to  the  plaintiff,  also  an 
attorney,  instracting  him  to  serve  an  inclosed 
writ  of  summons  in  an  action  of  P.  r.  B.,  and  to 
inform  the  defendant  when  he  had  done  so,  with 
an  account  of  his  charges.  The  plaintiff  wrote 
in  reply  a  letter  head^  P.  r.  B.,  informing  the 
defendant  that  the  writ  had  been  served  pur- 
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Hoant  to  his  instrnctionsY  and  that  the  charges 
were  as  below,  enumerating  the  items.  There 
was  a  similar  correspondence  respecting  the  ser- 
vice of  notice  of  declaration  in  the  same  cause  : 
— Held,  that  the  plaintifTs  letters,  by  reference  to 
the  writ,  gave  the  necessary  information  as  to 
the  court  in  which  the  business  had  been  done, 
and  were,  therefore,  in  accordance  with  the 
spirit  of  6  &  7  Vict.  c.  73,  s.  37,  within  the  de- 
cided cases.  Cos€M  v.  OraKam^  12  C.  B.  398  j 
21  L.  J.,  C.  P.  206  ;  16  Jur.  952. 

A  bill  delivered  shewed  that  a  judgment  had 
been  recovered  by  the  London  and  Westminster 
Bank  against  the  Yorkshire  Bank  ;  that  writs  of 
scire  facias  were  issued  against  the  defendant 
and  other  shareholders  of  the  latter  bank  ;  that 
they  were  consolidated  ;  and  that  one  of  them, 
not  naming  which,  was  tried,  and  in  one  of  the 
items,  the  technical  name  of  the  original  cause  in 
which  the  judgment  was  recovered  was  stated : — 
Held,  that  the  proceedings  were  sufficiently  speci- 
fied. Anderson  v.  Boynton,  7  D.  &  L.  25 ;  13 
Q.  B.  308  ;  19  L.  J.,  Q.  B.  42  ;  14  Jur.  14. 


Cost!.]— An  attorney's  bill,  which 


contains,  amongst  other  items,  certain  extra  costs, 
not  mentioning  the  taxed  costs,  is  bad,  even 
though,  in  an  action  on  the  bill,  the  jury  find 
that  the  attorney  has  no  claim  for  extra  costs. 
P^iffot  V.  Cadman,  1  H.  &  N.  837  ;  26  L.  J.,  Ex. 
134.    But  see  Ilaigh  v.  Ouney,  ante,  col.  1904. 

r 

Vames  of  Parties  to  be  Charged.]— No 

particular  form  of  heading  being  prescribed  by 
the  statute  as  essential  to  an  attorney's  bill,  if 
the  bill  is  sent  with  a  letter,  and  the  party  to 
whom  it  is  sent  knows  that  it  is  intended  to 
charge  him,  it  is  sufficient.  Champ  v.  Stokes^  6 
H.  &  N.  683  ;  30  L.  J.,  Ex,  242  ;  7  Jur.,  N.  S.  607  ; 
4  L.  T.  334. 

A  bill  of  costs,  in  order  to  comply  with  the 
statute,  must  clearly  point  out  on  tne  face  of  it, 
or  by  some  writing  connected  with  it,  the  party 
or  parties  to  be  charged.  Klcrnan  v.  lirareton, 
17  Ir.  C.  L.  R.  203. 

Adding,  Altering,  or  Amending  Items.]— By 

error  and  mistake,  some  items  were  omitted  from, 
and  others  undercharged  and  overcharged  in  a  bill 
referred  for  taxation.  On  petition  by  the  exe- 
cutor of  the  solicitor,  liberty  was  given  to  in- 
sert the  omitted  items,  and  increase  those  under- 
charged ;  but  he  was  not  allowed  to  decrease  the 
overcharges.     W/tatley^  In  re,  20  Beav.  676. 

An  alteration  of  a  bill  referred  for  taxation 
cannot  be  made  after  it  is  brought  in  for  taxation. 
Davis  V.  Dysart  ^Earl),  21  Beav.  124  ;  25  L.  J., 
Ch.  122  ;  1  Jur.,  N.  S.  1153.  Affirmed,  25  L.  J., 
Ch.  322— L.  J. 

Except  by  consent.  Catlin,  In  re^  18  Beav. 
519. 

A  solicitor,  who  has  included  in  his  bill  a  lump 
or  gross  sum,  may,  on  taxation,  supply  a  detailed 
statement  shewing  how  the  sum  is  made  up,  and 
the  master  may  allow  such  of  the  items  con- 
tained in  the  detailed  statement  as  are  proper, 
not  exceeding  in  the  aggregate  the  gross  sum 
origpmally  charged ;  but  the  master  can  in  no 
case  allow  more  than  the  original  amount. 
TUleardy  In  re,  32  Beav.  476  ;  32  L.  J.,  Ch.  765  ; 
9  Jur.,  N.  S.  1217;  8  L.  T.  142;  11  W.  R. 
476. 

A  solicitor,  after  delivering  his  bill,  may,  before 
being  served  with  an  order  for  taxation,  withdraw 


it,  and  substitute  another  bill  of   n    reduced 
amount.     Chambers,  In  re,  34  Beav.  177. 

See  also  oases  ante,  col.  1900. 

What  Charges  can  be  Eecovered.]— ^/'i^M^, 
col.  1911. 

c.  Agreements  as  to  Costs. 

Validity  of^Payment  in  Proportion  to  Amount 
Reeovered.] — By  an  agreement  between  a  solici- 
tor and  his  client,  it  was  stipulated  that  the 
former  should  have  5Z.  per  cent,  commission  on 
the  gross  amount  of  property  recovered  by  him 
for  the  latter,  in  addition  to  his  costs  :— Held, 
that  the  stipulation  was  contrary  to  the  policy  of 
the  law,  and  that  the  solicitor  must  refund  the 
amount  received  by  him  for  commission,  though 
included  in  a  settled  account.  Pince  v.  Beattie, 
32  L.  J.,  Ch.  734i 

An  agreement  entered  into  by  a  client  with 
his  attorney,  to  pay  him  at  a  certain  specified 
rate  for  business  to  be  done,  is  not  binding ;  but 
the  charges  made  according  to  such  agreement 
may  be  allowed  on  taxation,  if  the  master,  on 
inquiring  into  them,  considers  them  proper. 
Brax  V.  Scroope,  2  B.  &  Ad.  581  ;  1  D.  P.  C.  69. 

On  an  application  at  the  instance  of  a  taxing 
master  for  the  opinion  of  the  judge  under  the 
Attorneys  and  Solicitors  Act,  1870  (33  &  34  Vict, 
c.  28),  as  to  the  i-easonableness  of  an  agreement 
between  a  firm  of  solicitors  and  their  clients, 
whereby  the  solicitors  were  to  receive  a  percent- 
age of  10/.,  plus  their  ordinary  charges,  on  the 
property  to  be  recovered  in  an  intended  action, 
and  in  case  no  property  should  be  recovered  then 
only  costs  out  of  pocket  with  interest  thereon, 
the  court  said  it  was  unnecessary  to  give  any 
opinion  within  the  meaning  of  s.  4,  since  nothing 
had  become  payable  to  the  solicitors  under  the 
agreement ;  but  at  the  same  time  referred  to 
s.  11,  and  intimated  its  opinion  that  the  agree- 
ment was  clear  champerty.  Anon.,  1  Ch.  D.  573  ; 
45  L.  J.,  Ch.  47  ;  24  W.  R.  38. 

An  agreement  is  bad,  on  the  ground  of  mainte- 
nance, by  which  it  is  stipulated  that  an  attorney, 
for  carrying  on  a  lawsuit  pending  to  recover 
possession  of  an  estato,  shall  advance  the  neces- 
sary moneys,  and  that  the  client  shall,  if  he  be 
successful,"  pay  to  the  attorney,  over  and  above 
the  legal  costs,  a  sum  according  to  the  benefit  to 
the  client  from  possession  of  the  estate  recovered, 
Earle  v.  Hopicood,  9  C.  B.,  N.  S.  566  ;  30  L.  J., 
C.  P.  217 ;  7  Jur.,  N.  S.  775  ;  3  L.  T.  670 ;  9 
W.  R.  272. 

Payment  out  of  Property  which  ii  the 

Subject  of  Suit] — ^An  agreement  between  a  soli- 
citor and  his  client,  an  illiterate  person,  for  pay- 
ment of  his  bills  (taken  at  a  given  amount) 
solely  out  of  the  produce  of  some  property,  the 
subject  of  the  suit,  does  not  preclude  taxation. 
Ingle,  In  re,  21  Beav.  275 ;  25  L.  J.,  Ch.  169  ; 
1  Jur.,  N.  S.  1059. 

An  attorney  entered  into  an  agreement  with  a 
client  to  recover  a  debt  due  to  the  client,  on  the 
terms  that  the  attorney  should  be  allowed  to 
retain  for  his  trouble  half  the  sum  recovered. 
The  agreement  was  entered  into  in  France,  and 
by  the  law  of  that  country  it  was  not  illegal ;  but 
the  debt  was  to  be  recovered  in  England : — 
Held,  that  the  agreement  was  bad,  as  amounting 
to  champerty  ;  and  that  the  attorney  was  bound 
to  hand  over  the  amount  recovered  to  his  client, 
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and  was  onlj  entitlod  to  retain  his  taxed  costs. 
Orell  V.  Lery,  16  C.  B.,  N.  S.  73 ;  10  Jur.  N.  S. 
210  ;  9  L.  T.  721 ;  12  W.  B.  378. 

An  agreement  with  an  attorney,  that  he  shall 
get  his  costs  out  of  the  fond  in  the  sait,  implies 
the  condition  that  he  is  continued  in  the  conduct 
of  the  suit  until  there  is  a  fund  in  court  available 
for  costs.    Hollin^i  v.  Booth,  2  F.  &  F.  220. 


To  Fay  Speeifie  Sum.] — In  the  absence 


of  a  plea  of  no  signed  bill  delivered,  it  is  com 
peteut  to  an  attorney  to  rely  upon  a  contract 
lor  a  specific  sum  for  business  to  be  done,  with- 
out  producing  a  bill  and  shewing  charges  fair 
and  reasonable  amounting  to  or  exceeding  the 
stipulated  sum.  Scarth  V.  Rutland,  1  L.  B., 
C.  P.  642. 

But  an  agreement  beforehand  between  a  soli- 
citor and  his  client  to  pay  a  specific  sum  in  lieu 
of  costs  is  illegal.    Brady,  In  r^,  16  W.  B.  632. 

An  agi-eement  between  client  and  attorney, 
for  the  latter  to  be  paid  a  lump  sum  in  case  of 
success  attending  some  services  of  a  professional 
character  which  the  latter  was  retained  to  per- 
form, is  void.  Philhy  v.  Hazle,  8  C.  B.,  N.  S. 
647 ;  29  L.  J.,  C.  P.  370  ;  7  Jur.,  N.  S.  125  ;  2 
L.  T.  433  ;  8  W.  B.  611. 

Agreement  by  a  solicitor  to  receive  a  fixed 
sum  for  costs  for  business  hereafter  to  be  done  is 
not  binding  on  the  client,  who  is,  notwithstand- 
ing payment  under  it,  entitled  to  an  order  for 
the  delivery  of  a  bill  of  costs,  and  its  taxation. 
Newman,  In  re,  30  Beav.  196. 

To  Traneaet  Legal  BiuineM  at  Annaal 

Salary.] — The  solicitor  of  the  city  of  Loudon 
entered  into  an  agreement  with  the  corporation 
to  transact  their  legal  business  at  a  fixed  annual 
salary,  including  all  emoluments,  he  being  bound 
to  account  for  all  his  receipts  and  payments,  and 
to  hand  over  to  the  corporation  all  costs  re- 
covered by  him  in  excess  of  his  disbursements 
and  salary.  By  the  agreement,  he  was  also  pre- 
cluded from  transacting  business  for  any  other 
client : — Held,  that  this  agreement  was  not  op- 
posed to  the  6  &  7  Vict.  c.  73,  s.  32,  or  to  the 
policy  of  the  law.  Oallomay  v.  London  (Jdayor), 
4  L.  B.,  Eq.  90 ;  36  L.  J.,  Ch.  978  ;  16  L.  T. 
407  ;  15  W.  B.  1032. 


Kot  to  Charge  Extra  Coits.]— If  an  at- 


torney as  next  friend  employed  to  bring  an  ac- 
tion uses  language  to  his  client  which  leads  him 
to  believe  that,  in  the  event  of  his  recovering,  he 
will  not  have  to  pay  extra  costs,  then,  although 
such  extra  costs  are  unexpectedly  heavy,  he  can- 
not recover  them.  Collin*  v.  Brook,  1  F.  &  F. 
407 ;  4  H.  &  N.  270  ;  28  L.  J.,  Ex.  143. 


To  Charge  only  Coiti  oat  of  Pooket.] — An 


attorney  who  undertakes  to  conduct  a  suit  upon 
the  terms  that  he  is  not  to  be  paid  unless  it 
succeeds,  is  not  entitled  upon  failure  of  the  suit 
to  recover  money  paid  out  of  pocket.  Turner  v. 
Tennatit,  10  Jur.  429,  n. 

An  attorney,  on  being  retained  to  conduct  a 
cause,  gave  his  client  the  following  undertaking  : 
— "  Should  the  damages  or  costs  not  be  recover- 
able in  this  action,  I  shall  charge  you  costs  out 
of  purse  only."  The  plaintiff  obtained  a  verdict 
with  damages  and  costs,  but  the  defendant  ob- 
tained his  discharge  under  the  Insolvent  Debtors 
Act,  and  the  plaintiff  only  received  a  dividend 
of  about  7s.  in  the  pound  on  the  amount  of  his 


judgment: — Held,  that  the  attorney  was  not 
limited  by  his  undertaking  to  costs  out  of  pocket 
only.  Strettcm,  /»  re,  14  M.  &  W.  806  ;  3  D.  & 
L.  278  ;  15  L.  J.,  Ex.  16. 

An  attorney  undertook  a  prosecution  for  per- 
jury on  the  defendant's  behalf ,  and  agreed  not 
to  charge  him  full  costs,  except  money  out  of 
pocket.  He  disbursed  a  large  sum  towards 
carrying  on  the  proceedings,  but,  by  n^ligence, 
preferred  a  defective  indictment,  and,  in  conse- 
quence, the  prosecution  failed : — Held,  that  he 
could  not  recover  for  the  disbursements.  Lewis 
V.  Samuel,  8  Q.  B.  685  ;  15  L.  J.,  Q.  B.  218  ;  10 
Jur.  429. 

An  agreement  to  charge  costs  only  out  of 
pocket  does  not  preclude  taxation.  Bansom,  In 
re,  18  Beav.  220. 

An  attorney  gave  to  his  client,  who  had  com- 
menced an  action,  the  following  undertaking : 
''  I  undertake  to  carry  on  this  action  on  having 
the  cash  provided  for  costs  out  of  pocket ;  snch 
costs  not  to  exceed  15/.,  including  counseFs  fees ; 
not  any  witnesses*  expenses :  " — Held,  that  this 
limited  his  right  to  costs  to  15Z.  Moan  v.  Hall, 
17  C.  B.,  N.  S.  760  ;  11  L.  T.  274  ;  13  W.  B.  83. 


Where  Costs  have  been  Prepaid.] — Y. 


retained  B.,  a  solicitor,  to  conduct  for  him  a  suit 
in  chancery ;  he  afterwards  borrow^  a  sum  of 
money  from  B.  upon  mortgage,  paying,  however, 
out  of  the  sum  advanced,  B.'s  bill  of  costs  due  in 
respect  of  the  suit  up  to  that  time,  upon  the 
agreement,  that  if  any  part  of  those  costs  should 
be  afterwards  decreed  to  be  paid  in  the  suit,  B. 
would  repay  the  amount  to  Y .  Afterwards  Y. 
became  bankrupt,  and  obtained  his  certificate  ; 
and  afterwards  an  order  in  the  suit  was  made 
for  the  taxation  of  the  costs  of  all  the  parties, 
and  then  an  order  for  their  payment,  and  under 
that  order  B.  received  his  taxed  costs  out  of  a 
fund  in  court.  In  an  action  by  the  assignees  of 
Y.  for  this  amount : — Held,  that  the  prepayment 
to  B.  of  his  bill  of  costs  was  a  good  considera- 
tion for  the  agreement  to  repay  them  in  the 
event  which  had  occurred ;  that  the  right  of 
action  on  behalf  of  Y.  passed  to  the  assignees ; 
and  that  they  were  entitled  to  recover  the 
amount.  Morgan  v.  Taylor,  5  C.  B.,  N.  S.  653  ; 
28  L.  J.,  C.  P.  178  ;  5  Jur.,  N.  S.  791. 

An  attorney  being  consulted  by  a  client,  who 
was  under  a  charge  of  criminally  assaulting  a 
female  child  of  tender  years,  obtained  from  the 
client  200/.  to  do  the  best  he  could  for  him,  but 
with  an  understanding  that  no  account  of  the 
transaction  should  be  kept  or  rendered.  Having 
succeeded  in  procuring  his  discharge,  he  was 
called  upon  after  the  lapse  of  nearly  six  years  to 
deliver  a  bill  of  costs.  The  court  refused  to 
order  him  to  <lo  so,  but  referred  the  whole 
matter  to  the  master,  who  in  the  result  dis- 
charged the  rule,  but  without  costs.  Vann,  In 
re,  15  C.  B.  341  ;  3  C.  L.  B.  126. 

Written~33  &  84  Vict  c.  28,  t.  4— By 


whom  Signed.] — A  document  containing  the 
terms  of  an  agreement  as  to  the  amount  of  costs 
payable  by  a  client  to  his  solicitor,  signed  by 
the  client  only,  is  not  an  agreement  in  writing 
within  s.  4  of  the  Attorneys  and  Solicitors  Act, 
1870.  Raven,  In  re,  Pitt,  Ex  parte,  45  L.  T. 
742  ;  30  W.  B.  134. 

A  document  containing  the  terms  of  an  agree- 
ment as  to  the  amount  of  costs  payable  by  a 
client  to  his  solicitor,  assented  to  by  the  client. 
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bat  si^ed  by  the  -solicitor  only,  is  not  an 
*' agreement  in  writing"  within  the  Attorneys 
and  Solicitors  Act,  1870  (33  &  U  Vict.  c.  28),  s. 
4,  and  the  solicitor  may  be  required  to  deliver  a 
detailed  bill  of  costs,  to  be  taxed  in  the  ordinary 
way.  LewU,  In  re,  Munro,  Ex  parte,  1  Q.  B.  D. 
724  ;  45  L.  J.,  Q.  B.  816  ;  35  L.  T.  857  ;  24  W.  R. 
1017. 

An  agreement  in  writing  between  a  solicitor 
and  his  client  as  to  payment  of  costs  is  not  valid 
by  the  Solicitors  Act,  1870  (33  k,  34  Vict  c.  28), 
8.  4,  unless  it  is  signed  by  both  parties.    lb. 

Therefore,  when  a  solicitor  received  a  chcqae, 
and  gave  a  receipt  with  the  words,  *'  it  is  agreed 
that  the  entire  costs  shall  be  300Z.,"  added, 
which  was  signed  by  the  solicitor,  but  not  by 
the  client : — Held,  that  the  receipt  was  not  an 
agreement  in  writing  within  the  act,  and  an 
order  made  for  delivery  of  a  bill  of  costs  for 
taxation.    lb. 

When  Writing   not    Veoessary.]  —  An 


agreement  by  an  attorney  with  a  client  "to 
charge  him  nothing  if  he  lost  the  action,  and  to 
take  nothing  for  costs  oat  of  any  monev  that 
might  be  awarded  to  him  in  such  action,  need 
not  be  in  writing.  JenniKot  v.  Johnson,  8  L.  R., 
0.  P.  425. 

Vezt  Friend  of  Infiuit.] — ^A  person  who  signs 
an  authority  for  the  use  of  his  name  as  next 
friend  to  an  infant,  becomes  prim&  facie  liable 
to  pay  the  infant's  solicitor's  bill  of  costs,  as 
well  as  those  of  the  other  side.  Flower,  In  re, 
19  W.  R.  578. 

If  for  any  cause  he  disputes  this  liability,  the 
solicitor  may  nevertheless  obtain  the  common 
order  for  taxation  against  him  without  mention- 
ing that  fsLCt,  for  the  defence  cannot  be  raised  in 
the  process  of  taxation,  but  requires  independent 
proceedings  to  be  taken  to  enforce  it.  lb,  S,  P., 
Matches  v.  Cottrell,  3  H.  &  N.  243  ;  27  L.  J.,  Ex. 
369. 

Diipnte  as  to  Agreement  oonititntlng  Agenoy 
or  Partnerihip.] — ^A  bill  in  equity  alleged  a  par- 
ticular contract  as  to  agency,  but  changed  that 
the  defendant  pretended  that  the  contract  was 
one  of  partnership,  and  that  upon  either  con- 
jitruction  he  was  liable  to  account,  and  prayed 
for  discovery  of  all  matters  of  business  relating 
to  the  agency  ;  that  he  might  deliver  his  bills  of 
costs  for  taxation,  and  for  an  account.  De- 
murrer overruled.  Ward  v.  Lawson,  8  L.  R., 
Ch.  65  ;  42  L.  J.,  Ch.  273  ;  21  W.  R.  88. 

When  there  is  an  agreement  as  to  costs,  which 
only  goes  to  the  extent  of  the  charges  to  be  paid, 
the  master  may  take  that  into  consideration,  and 
A  bill  in  equity  is  not  the  proper  remedy ;  but 
where  the  agreement  goes  farther,  and  there  is, 
on  the  face  of  the  bill,  a  dispute  as  to  whether 
the  agreement  was  one  of  agency  or  of  partner- 
ship, a  bill  will  be  sustained.    lb. 

Charge  by  Kemorandnm.] — ^A  client  wrote  a 
letter  to  her  solicitors  authorizing  them  to  sell 
the  property  of  hers  of  which  they  were  legal 
mortgagees  by  transfer,  and  to  pay  off  the  money 
due  thereon,  and  on  the  transfer  to  them,  and 
"all  expenses  due  to  you:" — Held,  that  this 
memorandum  gave  the  solicitors  no  charge  in 
respect  of  their  general  bill  of  costs  not  relating 
to  the  mortgage.  Champney  v.  Burland,  19 
W.  R.  913— L.  J. 


Onaranteeing  Payment] — Where  A.  guaran- 
teed the  payment  to  B.  (an  attorney)  within  six 
months  of  *'  all  costs  for  business  done  for  C,  or 
which  B.  may  thereafter  do  in  reference  to  or 
arising  out  of  the  affairs  of  C,"  the  delivery  of 
a  bill  of  such  costs  by  B.  to  C.  before  the  end  of 
the  six  months  is  not  a  condition  precedent  to 
B.'s  bringing  an  action  on  the  guarantee  against 
A. ;  and  in  such  an  action,  therefore,  an  equitable 
plea  alleging  the  non-delivery  of  a  bill  of  such 
costs  by  B.  to  C.  before  the  end  of  the  six 
months,  and  want  of  notice  to  the  defendant, 
before  the  same  period,  of  the  amount  of  such 
costs,  is  bad  and  no  answer  to  the  action. 
lifiece  V.  Cox,  16  L.  T.  327. 

After  Verdict  by  Consent.]— Where,  by  con- 
sent of  parties,  a  verdict  is  taken  for  a  sum 
named  for  damages,  and  also  all  costs  to  which 
the  plaintiff  had  been  put  relating  to  the  subject- 
matter  of  the  cause,  as  between  attorney  and 
client,  without  being  subject  to  taxation,  that 
agreement  is  to  pay  such  a  sum  for  costs  as 
would  be  considered  fair  and  reasonable  on  taxa- 
tion in  a  liberal  way,  and  not  by  the  ordinary 
rule.     Youn^  v.  Walker,  16  M.  &  W.  446. 

d.  Interest  on. 

When  Allowed.] — ^When  an  order  has  been 
made  for  payment  of  costs  after  taxation,  a 
court  of  equity  will  order  the  payment  of  inte- 
rest on  the  amount  found  due  by  the  master's 
certificate,  ander  23  &  24  Vict.  c.  127,  s.  27,  from 
the  date  thereof  to  the  date  of  the  application 
where  the  payment  has  been  anavoidably  de- 
layed.    Carter  v.  Carter,  8  L.  T.  692. 

By  orders  of  the  Ck)urt  of  Chancery,  made  in 
18G2  and  1863,  costd  to  which  a  petitioner  was 
entitled  were  dii-ected  to  be  added  to  the  moneys 
secured  to  him  by  a  deed,  and  it  was  ordered 
that  they  should  stand  as  a  charge  upon  the 
property  comprised  in  the  deed.  The  deed  re- 
ferred to  was  a  grant,  in  consideration  of  400/., 
of  an  annuity  of  40Z.  a  year  for  lives  to  the  peti- 
tioner, secured  by  the  covenant  of  the  grantor, 
and  by  a  charge  of  the  annuity  upon  specified 
real  and  personal  estate.  The  order  mentioned 
nothing  about  interest: — Held,  independently 
of  the  Attorneys  Act,  1860,  that  inasmuch  as  the 
costs  were  an  equitable  charge,  they  bore  interest 
at  4^.  per  cent.  Lippard  v.  RickHts,  14  L.  R. 
Eq.  291  ;  41  L.  J.,  Ch.  595 ;  20  W.  R.  898. 

The  court  will  give  interest  on  costs  payable 
out  of  a  fund  which  cannot  be  immediately 
realized.     CampbdU  In  re,  19  W.  R.  427. 

A  solicitor  took  up  his  client's  bills  of  ex- 
change : — Held,  that  these  payments  could  only 
be  treated  in  the  same  light  as  any  other  ordi- 
nary cash  advances  made  by  the  solicitor  for  the 
benefit  of  his  client,  and  that  the  solicitor  was 
not  entitled  to  charge  interest  thereon.  May  v. 
Blggenden,  24  Beav.  207. 

On  Bisbarsements  Prior  to  the  Solicitors  Act, 
1870.]— The  Attorneys  and  Solicitors  Act,  1870, 
is  not  retrospective,  and,  therefore,  interest 
cannot  be  allowed  under  s.  17  on  disbursements 
made  prior  to  the  passing  of  the  act  Ward  v. 
Eyre,  15  Ch.  D.  130;  49  L.  J.,  Ch.  657;  43 
L.  T.  525  ;  28  W.  R.  712— C.  A. 

Agreement  as  to.] — An  agreement  between  a 
solicitor  and  a  client  without  the  intervention  of 
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any  other  solicitor,  to  allow  the  solicitor  Interest 
on  his  bill  of  costs,  cannot  be  maintained  inde- 
pendently of  subseqaent  acquiescence,  unless  it 
appears  that  he  informed  the  client  that  the  law 
allowed  no  such  charge.  Lyddon  v.  Moss,  4  De 
G.  &  J.  104  ;  5  Jur.,  N.  S.  637. 

But  where  the  relation  of  solicitor  and  client 
had  ceased  after  such  an  agreement  had  been 
made,  and  the  client  subsequently  (having  in 
the  meantime  had  proper  advice  upon  the  subject 
of  the  agreement)  entered  into  a  second  agree- 
ment with  the  solicitor  in  part  founded  on  the 
former,  which  she  did  not  seek  to  impeach  till 
fourteen  years  after  its  date  :— Held,  that  there 
had  been  such  delay  and  acquiescence  as  to  pre- 
clude any  title  to  relief.    Ih. 

e.  Taxation  of. 
i.  What  Taxable, 

Generally— Before  6*7  Vict.  c.  78,  s.  87.]— 

There  was  no  law  to  tax  an  attorney's  bill  of 
costs  for  working  a  country  commission  of  bank- 
ruptcy, and,  therefore,  he  was  not  bound  under 
2  Geo.  2,  c.  23,  s.  23,  to  deliver  his  bill  one  month 
before  he  brought  an  action  to  recover  the 
amount  of  it.  Ilarpur  v.  Williams,  9  D;  P.  C. 
618  ;  2  M.  &  G.  815  ;  3  Scott,  N.  R.  97  ;  5  Jur. 
342. 

In  an  action  on  an  attorney's  bill,  by  his  exe- 
cutor, the  court,  before  the  6  &  7  Vict.  c.  73,  had 
no  power  to  refer  the  bill  for  taxation,  though 
it  contained  taxable  items.  Williams  v.  Griffith, 
2  D.,  N.  S.  281  ;  10  M.  &  W.  125. 

The  court  possessed  no  jurisdiction  to  compel 
the  taxation  of  an  agency  bill,  either  at  common 
law,  or  under  the  2  Geo.  2,  c.  23,  and  12  Geo.  2, 
c.  13,  even  where  a  suit  was  pending  against  the 
client  for  the  recovery  of  the  amount.  Cardale 
V.  Bvll,  4  Q.  B.  611 ;  7  Jur.  847. 

It  is  not  necessary  that  an  attorney  should 
deliver  a  signed  bill  of  costs  a  month  before 
action,  where  the  defendant  had  been  admitted 
an  attorney  after  the  bill  became  due,  but  before 
commencement  of  the  action.  IVindsor  or 
Winsor  v.  Herbert,  7  M.  &  W.  375 ;  9  D.  P.  C. 
237  ;  5  Jur.  730. 

Since  6*7  Vict,  c,  78,  t.  87.]— C,  an  at- 

tomey  in  London,  employed  B.,  also  an  attorney 
in  London,  to  defend  a  person  indicted  at  Cam- 
bridge for  bribery  at  an  election  there  in  1841 
and  1842.  B.  delivered  to  C.  two  bills  of  costs, 
and  in  1847  he  delivered  copies  of  the  bills  duly 
signed  : — Held,  that  the  bills  were  taxable.  Bil- 
liyig  V.  Cojipock,  1  Ex.  16 ;  5  D.  &  L.  126  ;  16 
L.  J.,  Ex.  265. 

A  bill  for  work  done  by  one  attorney,  as  agent 
for  another,  is  taxable.  Smith  v.  Dimes,  7  D.  & 
L.  78  ;  4  Ex.  32  ;  19  L.  J.,  Ex.  60  ;  13  Jur.  518  ; 
contrii  Simons,  In  re,  2  D.  &  L.  500 ;  14  L.  J., 
Q.  B.  41  ;  9  Jur.  227  ;  and  Simons,  In  re,  3  D.  & 
L.  156  ;  but  these  cases  arc  untenable. 

A  bill  of  fees  claimed  by  a  solicitor,  simply 
as  steward  of  a  manor,  is  not  taxable.  Allen  v. 
Aldridge,  5  Beav.  401  ;  13  L.  J.,  Ch.  155  ;  8  Jur. 
435. 

The  rights  of  a  party  to  have  a  signed  bill 
delivered  and  to  have  it  referred  for  taxation 
are  correlative.     Curlin/f  v.  Sedger,  6  Scott,  678. 

A  charge  for  business  done  at  the  quarter  ses- 
sions is  taxable.  Sylrester  v.  Webster,  9  Bing. 
388  ;  2  M.  &  Scott,  506  ;  1  D.  P.  C.  708  ;  8,  P,, 
Clark  V.  Donovan,  5  T.  R.  694  ;  1  Esp.  137. 


So,  for  prosecuting  an  extent.  Rex  v.  Colling^ 
ridge,  3  Price,  280. 

So,  fees  for  hcAding  a  court-leot  as  steward  of 
a  manor.  Lethbridge  v.  Luxmorr,  1  D.  &  R.  511  ; 
S,  C,  nom.  iMxmore  v.  Lethbr'idge,  5  B.  &  A. 
398. 

A  chaise  for  preparing  a  warrant  of  attorney 
renders  a  bill  taxable.  Painter  v.  LinseU,  8 
Scott,  453  ;  8  D.  P.  C.  250. 

Procuring  an  appearance  to  be  entered  by  a 
proctor  in  the  Consistory  Court  before  20  &  21 
Vict.  c.  77,  8.  96,  was  not  a  taxable  item.  Marri*,, 
In  re,  2  A.  &  E.  582. 

A  charge  for  serving  snbpcenas  is  not  a  suffi- 
cient item  to  enable  the  court  to  refer  a  bill  to 
taxation.  Presidder  v.  Smith,  1  W.,  W,  &  H. 
51 ;  2  Jur.  205. 

Drawing  an  affidavit  of  debt  and  getting  it 
sworn  is  a  taxable  item.  Winter  v.  Payne,  6 
T.  R.  645. 

A  dedimus  potestatem  is  a  sufficient  item  to 
enable  the  court  to  refer  an  attorney's  bill  for 
taxation.    Priekett,  Ex  parte,  1  N.  R.266. 

When  one  solicitor  asks  another  to  look  up 
some  old  deeds  in  his  possession,  and  offers  to 
pay  his  costs,  the  bill  for  these  costs  is  taxable. 
Bowtm,  In  re,  41  L.  J.,  Ch.  327 ;  20  W.  R.  395. 

Costs  of  a  sequestration  as  between  solicitor 
and  client  will  not  be  taxed.  Sliapland,  In  re. 
Hunt,  Ex  parte,  23  W.  R.  40. 

Unsigned.] — An  attorney's  bill  may  be  re- 
ferred to  taxation,  though  not  signed  by  him, 
or  inclosed  in  a  letter  signed  by  him,  and  refer- 
ring to  it.  Ytmng  v.  Walker,  16  M.  &  W.  446  ; 
S.  P.,  Pender,  In  re,  2  Ph.  69 ;  16  L.  J.,  Ch. 
25  ;  10  Jur.  891. 

BUI  for  Eleotion  BiuinMB.] — A  court  for 
the  registration  of  voters  is  not  a  court  within 
6  &  7  Vict.  c.  73,s.37,  and  therefore  the  jurisdic- 
tion of  the  Court  of  Chancery  to  tax  a  solicitor's 
bill  of  costs  for  electioneering  business  is  not 
ousted  if  the  bill  contains  an  item  for  business 
done  in  such  a  court.  Andrew,  In  re,  17  Beav. 
510;   23  L.  J.,  Ch.  129  ;  17  Jur.  1145. 

The  charges  of  solicitors  employed  as  elec- 
tioneering agents  are  taxable.     Osborne,  In  re, 

25  Beav.  353  ;  27  L.  J.,  Ch.  632  ;  4  Jur.,N.  S.296. 
Where,  for  a  parliamentaiy  election,  a  solicitor 

was  employed  as  canvassing  agent,  other  persons 
being  employed  as  legal  agents  : — Held,  that  his 
bills  were  not  liable  to  taxation.  Oliver,  In  re,. 
36  L.  J.,  Ch.  261  ;  15  W.  R.  331. 

A  solicitor,  who  was  appointed  returning^ 
officer  for  the  election  of  a  school  board  under 
the  Elementary  Education  Act,  1870,  sent  in  a 
bill  of  his  charges  in  the  form  of  a  solicitor's 
bill  of  costs,  including  both  the  election  charges 
proper  and  attendance  at  the  board  after  the 
election  was  over : — Held,  that,  as  he  had  by  the 
form  of  his  bill  of  costs  constituted  himself  soli- 
citor to  the  board,  the  bill  was  liable  to  taxation. 
Jones,  In  re,  13  L.  R.,  Eq.  336  ;  41  L.  J.,  Ch.  367  ; 
20  W.  R.  395. 

Solieiting  Hew  BUI  in  Parlianient] — In  a 
bill  of  8442.,  only  3/.  Ss,  Id,  ^as  for  business  not 
connected  with  soliciting  a  new  bill  in  parlia- 
ment : — Held,  that,  notwithstanding  the  10  &  11 
Vict.  c.  69,  and  12  &  13  Vict.  c.  78,  a  court  of 
equity  was  not  deprived  of  its  jurisdiction  to 
order  taxation.    Strother,  In  re,  3  Kay  &  J.  518  ; 

26  L.  J.,  Ch.  695  ;  3  Jur.,  N.  S.  736. 
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Solicitor  Smplojed  to  Tnmifer  Stock  — 
Diitringaa.] — ^An  attorney  employed  to  ti-ans- 
icr  stock  foand  that  a  distringas  had  been 
entered  at  the  bank  to  prevent  the  transfer. 
He  thereupon  made  several  inquiries  respecting 
the  transactions  on  behalf  of  his  client,  and  pre- 
pared a  notice  to  the  solicitor  of  the  bank  to  file 
a  bill  in  consequence  of  the  writ  being  entered  : 
— Held,  that  his  charges  were  not  taxable  items 
between  him  and  his  client,  it  not  appearing  that 
the  distringas  originated  in  any  suit,  or  that  the 
business  had  reference  to  any  proceeding  in  a 
•court.  If  the  distringas  had  been  in  a  suit,  the 
steps  taken  by  the  attorney  would  have  formed 
taxable  items.  Nicholas  v.  Hayter,  2  A.  &  £.  318. 

Preparing  SoonritiM.]  —  A  defendant,  who 
had  borrowed  money  of  the  plaintiff,  was,  by 
an  agreement,  to  which  the  plaintiff's  attor- 
ney was  the  attesting  witness,  to  pay  the  expenses 
of  that  agreement,  and  of  the  various  securities, 
including  a  warrant  of  attorney  : — Held,  that 
the  plaintiff's  attorney,  who  had  prepared  those 
securities,  was  compellable  to  deliver  his  bill  to 
the  defendant  to  be  taxed.  Painter  v.  Lidwll, 
€  Bing.  N.  C.  197  ;  8  D.  P.  C.  250. 

Lands  Clanset  Consolidation  Aot  —  Costs 
Already  Paid — Vo  Order   as   of  Conrse.]— An 

order  for  the  taxation  of  the  costs  of  convey- 
ances under  s.  83  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  cannot  be  obtained  where  tiie 
costs  have  been  paid.  Such  an  order  for  taxa- 
tion cannot  be  sustained  as  an  order  of  course 
under  the  Attorneys  Act.  SomertUle,  Ex  parte. 
South  Eastern  Railway  Company^  In  r&,  23  Ch. 
D.  167  ;  52  L.  J.,  Ch.  438  ;  48  L.  T.  416 ;  31 
W.  R.  518. 

Judge  has  to  Decide.] — It  is  for  the  judge,  to 
whom  application  is  made  for  an  order  to  tax  a 
bill  of  costs,  to  decide  whether  or  not  such  bill 
contains  taxable  items.  Johnson,  In  re,  1  Jur., 
N.  S.  1140, 

Plaint  on  Equity  Side  of  County  Court — Taxa- 
tion  by  Chancery  Biyision.] — By  the  combined 
operation  of  the  Attorneys  and  Solicitors  Act, 
1843  (6  &  7  Vict.  c.  73),  s.  37,  and  the  Judicature 
Act,  1873,  8.  16,  as  modified  by  the  County 
Courts  Act,  1856,  s.  36,  the  costs  as  between  soli- 
citor and  client  in  a  county  court  action  in  which 
the  claim  exceeds  20/.  may  be  taxed  in  the  High 
Court  of  Justice  :  consequently,  the  costs  as  be- 
tween solicitor  and  client  in  a  county  court 
administration  action  may  be  taxed  in  the 
Chancery  Division.  Worthy  In  re,  18  Ch.  D. 
521  ;  50  L.  J.,  Ch.  262  ;  44  L.  T.  462  ;  29  W.  R. 
371. 

Order  to  Tax — Undertaking  to  Pay.] — When 
the  client  of  a  solicitor  becomes  bankrupt,  and 
the  solicitor  does  not  prove  for  the  amount  of 
his  bill  in  the  bankruptcy,  the  assignee  cannot 
obtain  an  order  to  tax  without  giving  an  under- 
taking to  pay  the  whole  amount  of  the  bill. 
Elmslie,  In  re,  9  L.  R.,  Bq.  72. 

P.,  being  sued  by  N.  for  a  debt,  compromised 
the  matter  on  certain  terms,  and  consented  to 
pay  N.'s  attorneys,  M.  ic  Co.,  their  costs  of  the 
action,  agreed  at  200/.  No  bill  of  costs  was  de- 
livered. On  appeal  against  a  refusal  of  the 
master  to  order  delivery  of  M.  &  Co.'s  bill  of 
costs  to  P.  for  the  purpose  of  taxation  under  6  & 


7  Vict.  c.  73,  s.  38  :— Held,  that  the  statute  did 
not  apply  to  such  a  state  of  circumstances,  and 
that  the  master  was  therefore  right  in  refusing 
to  make  the  order.  J/orrw,  In  re,  Poole y,  Kw 
parte,  27  L.  T.  554  ;  21  W.  R.  192. 

Deed  Beciting  that  Certain  Amount  is  Due.] — 
When,  on  the  transfer  of  a  mortgage,  the  trans- 
feree has  paid  the  amount  claimed  and  accepted 
a  deed,  which  recites  that  a  certain  sum  is  due 
to  the  original  mortgagee  for  costs,  and  contains 
an  assignment  of  that  sum  as  well  as  of  the 
principal  and  interest,  he  cannot  afterwards 
obtain  an  order  for  taxation  of  the  mortgagee's 
soUcitor's  biU.  OoU,  In  re,  24  L.  T.  9  ;  19  W.  R. 
343. 

Between  Solicitor  and  Client  —  Cestui  que 
Trust.] — An  action  will  not  lie  by  a  cestui  que 
trust  against  the  solicitor  of  his  trustees  for 
taxation  of  a  bill  of  costs  paid  by  the  trustees, 
the  proper  remedy  being  oy  application,  under 
8.  29  of  the  Solicitors  Act,  1843.  Spencer,  In  re, 
Spencer  v.  Ifart,  61  L.  J.,  Ch.  271 ;  45  L.  T.  645  ; 
30  W.  R.  296— C.  A. 

ii.  }Vho  is  Entitled  to  Tajr. 

Person  Liable  to  Pay.]— A  party  agreeing  to 
pay  the  costs  of  the  attorney  or  another,  as 
between  attorney  and  client,  is  entitled  to  have 
the  attorney's  bill  taxed.  Sadler  v.  Pal/reymanf 
3  N.  &  M.  599  ;  1  A.  &  B.  717. 

A  person,  who  is  the  real  plaintiff  in  a  cause, 
but  who  is  obliged  to  sue  in  the  name  of  another, 
may  apply  to  have  his  attorney's  bill  in  the  cause 
taxed.  Masters,  In  re,  4  D.  P.  C.  18  ;  1  H.  &  W. 
348. 

*'A  Party  Interested  or  Chargeable.'']— A 
bankrupt  who  has  obtained  his  discharge  and 
who  has  become  entitled  to  the  surplus  of  his 
estate,  all  the  creditors  having  been  paid  in  full, 
is  not  entitled,  under  the  39th  section  of  the 
Solicitors  Act  (6  &  7  Vict.  c.  73),  to  obtain  the 
taxation  of  a  bill  of  costs  paid  by  the  trustee  in 
the  bankruptcy.  The  trustee  in  bankruptcy  does 
not  stand  in  the  position  of  a  trustee  for  the 
bankrupt.  Leadhitter  and  Hartey,  In  re,  10  Ch. 
D.  388  ;  48  L.  J.,  Ch.  242 ;  39  L.  T.  286 ;  27 
W.  R.  267— C.  A. 

A  defendant  in  an  action  agreed,  through  his 
solicitor,  to  pay  the  plaintiff's  solicitor  a  fixed 
sum  for  his  costs  and  for  his  trouble  in  promot- 
ing a  composition  between  the  defendant  and 
his  creditors.  Within  twelve  months  of  the  pay- 
ment of  the  amount  the  defendant  took  out  a 
summons  for  the  delivery  by  the  plaintiff's 
solicitor  of  a  bill  of  his  costs : — Held,  that  no 
fraud  or  undue  pressure  upon  the  defendant 
having  been  established,  there  were  no  special 
circumstances  within  6  &  7  Vict.  c.  73,  ss.  37, 38, 
40,  41,  to  warrant  the  application.  Heritage, 
In  re,  3  Q.  B.  D.  726  ;  47  L.  J.,  Q.  B.  509  ;  38 
L.  T.  509  ;  26  W.  R.  633. 

Semble,  that  the  defendant  was  not  a  party 
"  chargeable"  within  6  &  7  Vict.  c.  73,  ao  as  to 
be  entitled  to  make  the  application.    lb. 

Batepayers.] — Where  an  attorney  is  retained 
by  a  surveyor  actine  under  the  Highway  Act, 
5^6  Will.  4,  c.  50,  the  parties  who  contribute 
to  a  rate  out  of  which  the  attorney's  bill  is  paid 
are  not  "  persons  liable  to  pay  the  bill,"  so  as  to 
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entitle  them  to  apply  for  its  taxation.  Barber, 
In  re,  3  D.  &  L.  244  ;  14  M.  &  W.  720  ;  15  L.  J., 
Ex.  91  ;  9  Jur.  976. 

Outlaw.] — ^An  outlaw  cannot,  for  his-  own 
benefit,  move  to  have  an  attomey^s  bill  taxed. 
Maunder,  In  re,  6  Q.  B.  867  ;  S,  P.,  Ford,  In  re, 
I  B.  C.  Rep.  88  ;  10  Jur.  767. 

One  Ezeotitor — Bill  Seliverad  to  Ezeeaton 
Johitly.] — One  of  two  executors,  although  bene- 
ficially interested  in  the  testator's  estate,  cannot 
obtain  an  order  in  equity  for  taxation  of  a  bill 
of  costs  delivered  to  the  executors  jointly. 
Perkins,  In  re,  14  L.  J.,  Ch.  168. 

Solicitor  has  no  abtolnte  Statutory  Bight.] — 

A  solicitor  has  no  absolute  statutory  right  to 
have  the  amount  of  his  charges  ascertained  by 
taxation.  Dittan,  Ex  parte.  Woods,  In  r^,  13  Ch. 
D.  318  ;  42  L.  T.  161 ;  28  W.  R.  402— C.  A. 

Jnrlsdiction  of  Eegistrar.] — ^A  solicitor 

who  tenders  a  proof  in  the  bankruptcy  of  his 
client,  in  respect  of  costs  due  to  him  by  the 
client,  is  not  entitled  to  insist  on  having  his  bill 
referred  for  taxation  to  the  taxing-master,  but 
the  registrar  has  jurisdiction  to  determine  the 
amount  due,  availing  himself  if  necessary  of  the 
advice  of  the  taxing-master.    Ih, 

Party  and  Party—Third  Party.]— A  person 
liable  to  pay  costs  as  between  party  and  party 
is  not  entitled  to  a  reference  for  taxation  under 
the  third  party  clause  (s.  38)  of  the  Attorneys 
Act,  1843.  Cowdell,  In  re,  52  L.  J.,  Ch.  246  ;  31 
W.  R.  835. 

Ceitni  que  Tmst.] — ^An  action  will  not  lie  by 
a  cestui  que  trust  against  the  solicitor  of  his 
trustees  for  taxation  of  a  bill  of  costs  paid  by 
the  trustees,  the  proper  remedy  being  by  applica- 
tion, under  s.  29  of  the  Solicitors  Act,  1843. 
Spencer,  In  re,  Spencer  v.  Hart,  51  L.  J.,  Ch. 
271  ;  45  L.  T.  645  ;  30  W.  R.  296— C.  A. 

iii.  Order  to  Tax  after  Payment  or  Delay. 

Payment.] — On  the  day  fixed  for  the  com- 
pletion, at  a  solicitor's  office,  of  the  sale  of  a 
mortgaged  property  belonging  to  a  former  client, 
the  solicitor  delivered  to  the  former  client,  who 
was  in  somewhat  embarrassed  circumstances,  his 
bill  of  costs.  The  client  and  his  new  solicitor 
attended,  and  in  order  to  prevent  the  postpone- 
ment of  the  completion,  allowed  the  solicitor  to 
retain  the  amount  of  his  bill,  but  under  protest. 
The  bill  contained  overcharges  to  a  considerable 
amount : — Held,  that  the  bill  was  paid  under 
circumstances  of  pressure,  and  that  it  must  be 
taxed.    Pugh,  In  re,  1  De  G.,  J.  &  S.  673. 

To  obtain  an  order  for  taxation  of  a  bill  of 
costs  which  has  been  paid,  it  must  be  shewn  that 
there  has  been  undue  pressure  and  overcharge, 
or  overcharge  amounting  to  fraud.  Foster,  In 
re.  Walker,  Ex  parte,  29  L.  J.,  Ch.  625  ;  6  Jur., 
N.  S.  687— L.  J. 

A  solicitor  delivered  his  bill  of  costs  to  his 
client,  made  out  in  double  columns,  one  being 
the  amount  allowed  on  taxation,  which  he  re- 
fused to  accept  when  tendered.  The  client  then 
paid  the  larger  sum  to  obtain  his  papers  : — Held, 
notwithstanding  the  payment,  that  he  was  en- 
titled to  an  order  to  tax  the  bill,  as  he  had  been 


constrained  to  pay  the  larger  sum  by  the  refusal 
of  the  solicitor  to  accept  what  he  himself  had 
stated  that  he  was  legally  entitled  to.  Tosland^ 
Ex  parte,  Lett,  In  re,  31  Beav.  488 ;  32  L.  J., 
Ch.  100  ;  8  Jur.,  N.  S.  1119  ;  7  L.  T.  303  ;  11 
W.  R.  15. 

When  a  client  has  paid  his  solicitors  bill 
under  pressure  before  the  delivery  of  the  bill  he 
is  entitled  to  have  it  taxed  at  any  time  before 
the  expiration  of  a  year..  Fielder,  In  re,  Bailey, 
Ex  parte,  40  L.  J.,  Ch.  615  ;  25  L.  T.  66. 

A  mortgagee's  solicitor  delivered  his  bill  to  the 
mortgagor  nearly  three  weeks  before  the  day  of 
settlement.  At  the  meeting  the  bill  was  objected 
to,  but  the  solicitor  refused  to  complete  without 
full  payment,  and  the  mortgagor  paid  it  under 
protest : — Held,  that  this  was  not  sufficient  to 
authorize  a  taxation,  although  there  might  be 
some  overcharges.  Harrison,  In  re,  10  Beav. 
57  ;  16  L.  J.,  Ch.  170 ;  11  Jur.  197. 

Semble,  that  the  principle  laid  down  in  Har- 
rison.  In  re  (jtU2yta'),  and  some  other  cases,  that 
an  attorney's  bill  which  has  been  paid  ought  not, 
except  where  there  has  been  fraud  or  miscon- 
duct, to  be  referred  for  taxation,  unless  there 
have  been  both  pressure  and  overcharge,  cannot 
be  supported.  Bearden  or  Beardon,  In  re,  9  Kx. 
210  ;  23  L.  J.,  Ex.  14  ;  17  Jur.  993. 

Where  a  bill  is  paid  in  order  to  obtain  posses- 
sion of  deeds,  and  an  intention  is  at  the  same 
time  expressed  to  have  the  biU  taxed,  an  order 
will  be  made  to  refer  the  bill  for  taxation.    Jft. 


Kore  than  Twelve  Konthf  After.] — The 


court  has  no  power  to  refer  a  bill  of  costs  for 
taxation,  when  such  bill  has  been  paid  more 
than  twelve  calendar  months  before  the  applica- 
tion has  been  made  to  the  court  to  refer.  Binns 
V.  Hey,  1  D.  &  L.  661  ;  13  L.  J.,  Q.  B.  28  ;  7  Jur. 
1154. 

An  application  to  tax  must  be  within  twelve 
calendar  months  after  payment.  Boss  v.  WiltoUj 
7  Jur.  1133  ;  S.  C,  WHton,  In  re,  13  L.  J.,  Q.  B. 
17. 

Where  twelve  calendar  months  have  elapsed 
since  payment  of  a  solicitor's  bill  of  costs  by  his 
client,  such  bill,  although  not  signed  by  the 
solicitor,  is  prohibited  by  6  &  7  Vict.  c.  73,8.  41 , 
from  being  referred  to  taxation.  Sutton  and 
Elliott,  In  re,  11  Q.  B.  D.  377;  52  L.  J.,  Q.  B. 
752  ;  49  L.  T.  436-C.  A. 

An  account  settled  between  a  client  and  her 
solicitor,  including  arranged  bills  of  costs,  de- 
creed to  be  opened  and  the  bills  referred  for 
taxation  in  an  action  instituted  nearly  two  years 
after  such  settlement,  on  the  grounds  of  undue 
influence,  and  that  the  charges  were  improper 
and  excessive,  and  that  much  of  the  business 
done  was  unnecessary,  and  ought  not  to  have 
been  done.  Watson  v.  Bodwdl,  7  Ch.  D.  625  ; 
47  L.  J.,  Ch.  418  ;  26  W.  R.  524.  Affirmed,  11 
Ch.  D.  150  ;  48  L.  J.,  Ch.  209  ;  39  L.  T.  614  ;  27 
W.  R.  265— C.  A. 


What   ii    Payment.]  — By   the   word 


"payment,"  in  6  &  7  Vict.  c.  73,  is  meant  a 
payment  in  money,  and  the  section  is  not  com- 
plied with  by  the  delivery  of  a  bill  of  exchange 
or  a  promissorv  note.  Harries,  In  re,  1  D.  &  L. 
1018  ;  13  M.  &  W.  8  ;  13  L.  J..  Ex.  259  ;  8  Jur. 
453. 

A  solicitor  retained  the  amount  of  his  bill 
out  of  moneys  in  his  hands  belonging  to  the 
client,  and  the  client,  on  receiving  the  balance 
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of  the  moneys,  bat  before  the  bill  had  been  de- 
liveied,  signed  an  account  in  which  the  total 
amount  of  the  costs  was  an  item,  and  gave  a  re- 
ceipt for  the  balance : — Held,  that  there  had 
been  no  payment  of  the  bill  within  the  meaning 
of  6  &  7  Vict.  c.  73,  s.  41  ;  and  that  the  client 
was  entitled  to  have  the  bill  taxed  more  than  a 
year  after  the  retainer  of  the  costs  and  the 
signature  of  the  account.  Street ^  Iji  ?v,  10 
L.  K.,  Eq.  165  ;  39  L.  J.,  Ch.  495  ;  22  L.  T. 
429. 

Held,  also,  that  a  special  application  was  ne- 
cessary under  the  circumstances.    Ih, 

Where  a  bill  has  been  delivered  and  security 
given  for  the  amount,  that  is  equivalent  to  pay- 
ment, for  the  purpose  of  precluding  taxation 
without  special  circumstances.  Turner,  Ex 
parte,  5  De  G.,  Mac.  &  G.  540  ;  24  L.  J,,  Ch. 
71. 

Where  a  solicitor  pressed  for  the  amount  of  his 
bill,  but  offered  an  opportunity  of  taxation,  and 
apprised  his  client  that  it  would  be  difficult  to 
have  the  bill  taxed  after  payment,  and  the  client 
chose  to  pay  without  taxation,  and  af  ten^'ards 
applied  to  have  the  bill  taxed  without  shewing 
overcharges  amounting  to  fraud  : — Held,  that 
the  application  ought  to  have  been  dismissed 
with  costs.    lb, 

A  solicitor  delivered  to  his  client  a  bill  of 
costs  together  with  a  cash  account,  shewing  in 
favour  of  the  client  a  balance  of  11.  18«.  Id,  The 
client,  upon  applying  for  such  balance,  was  by 
inadvertence  paid  1/.  16*.  only  : — Held,  that 
there  had  been  no  payment  of  the  bill,  and  that 
the  client  was  entitled  to  the  common  order  for 
taxation.  Angore,  In  re,  46  L.  T.  280.  Re- 
versed in  C.  A.,  26  S.  J.  417. 


Bill  Settled  in  Account — Pendency  of 


Indictment  for  Forgery  against  Kanaglng 
Clerk  —  **  Special  CirenmstanceB."]  —  Where  a 
charge  of  felony  is  pending  against  the  manag- 
ing clerk  of  a  solicitor,  on  the  trial  of  which  the 
bona  fides  and  legality  of  the  charges  in  a  pro- 
fessional bill  of  costs  delivered  by  the  solicitor 
to  his  client,  the  prosecutor,  at  a  period  anterior 
to  the  charge  of  felony,  may  directly  affect  the 
question  of  the  accused's  guilt  or  innocence,  the 
court  will,  on  the  application  of  the  solicitor,  as 
a  matter  of  common  justice,  order  such  bill  to 
be  referred  to  taxation,  notwithstanding  that  it 
had  been  settled  in  account  between  the  parties 
some  months  before.  So  held  per  Kelly,  C.  B., 
and  Pollock,  B.,  Fhlufr,  In  re,  42  L.  T.  261. 

Per  Pollock,  B. :  Whether  it  would  or  not  be  a 
sufficient  ground  whereon  to  call  on  the  court  to 
pursue  the  course  which,  under  the  statute,  it 
has  the  power  of  pursuing  with  regard  to  the 
taxation  of  a  solicitor's  bill,  that  it  would  be  a 
proceeding  in  aid  of  either  the  prosecution  or 
defence  when  criminal  proceedings  are  pending  ; 
yet  the  fact  that  such  proceedings  are  pending 
cannot  be  a  ground  for  taking  away  the  right 
which  every  solicitor  of  the  court  has,  as  an 
officer  of  the  court,  to  ask  to  have  a  bill  which 
he  has  delivered  referred  to  taxation,  the  only 
question  for  consideration  being  whether  there 
are  "  special  circumstances "  which  in  the 
opinion  of  the  court  or  judge  shew  that  taxation 
ought  to  take  place.    lb, 

Seyiew  of  Taxation  by  Jndge.] — Where 

an  attorney's  bill  has  after  payment  been  re- 
ferred to  the  master  for  taxation  by  a  judge's 


order,  the  court  will  not  review  the  matter  in  a 
case  where  the  amount  of  the  bill  is  not  stated, 
inasmuch  as  the  matter  in  dispute  may  not  be 
worth  the  expense  of  the  proceedings.  Dearden 
or  Deardon,  In  re,  9  Ex.  210  ;  23  L.  J.,  Ex.  14  ; 
17  Jur.  993. 

Delay — ^After  Twelve  Konthf.J — ^A  preliminary 
agreement  between  a  solicitor  and  his  client  on 
obtaining  a  loan  on  mortgage,  no  bill  of  costs 
having  been  delivered,  is  iUegal,  and  the  de- 
livery of  the  bill  and  taxation  were  ordered  more 
than  twelve  months  after  completion  of  the 
transaction  and  payment  of  the  balance  to  the 
client.     Cawley,  In  re,  18  W.  R.  1125. 

A  solicitor  lent  his  client  200^.  on  a  promis- 
sory note.  The  note  was  made  out  for  210/., 
the  addition  being  all^^  to  be  for  costs  on  the 
transaction  : — Held,  that  the  client  was  not  pre- 
cluded from  requiring  a  bill  of  costfi,  shewing 
how  the  sum  of  10/.  was  made  up,  by  the  lapse 
of  nearly  three  years  and  subsequent  money 
transactions  between  the  parties.    Ih, 

Three  months  after  a  solicitor  to  a  company 
had  delivered  his  bill  the  company  was  ordered 
to  be  wound  up.  Subsequently  he  delivered  a 
further  bill  to  tne  official  liquidator.  More  than 
twelve  months  elapsed,  and  the  solicitor  carried 
in  a  claim  for  payment  of  both  bills : — Held, 
that  both  bills  must  be  referred  for  taxation 
before  they  could  get  paid.  Marseilles  Erten' 
sion  Railtoay  and  Land  Comjfany,  In  re,  Evans, 
Ex  parte,  11  L.  R.,  Eq.  151 ;  40  L.  J.,  Ch.  197  ; 
23  L.  T.  647  ;  19  W.  R.  379. 

A  solicitor  having  delivered  successive  bills  o£ 
costs  relating  to  the  same  suit  and  on  the  same 
retainer,  and  having  received  from  his  client 
payments  on  account,  though  not  in  discharge 
of  any  one  bill,  sent  a  signed  letter  to  the  client, 
stating  that  he  should  Increase  some  of  his 
former  charges,  and  containing  a  list  of  additions 
to  certain  items  in  his  previous  bills : — Held, 
that,  under  the  circumstances  of  the  case,  the 
letter,  being  a  correction  of  the  earlier  bills, 
must  be  treated  as  bringing  them  down  as  one 
entire  bill  to  that  date,  and  that  taxation  of  the 
whole  must  be  directed,  though  most  of  them 
had  been  delivered  more  than  twelve  months 
before  the  application.  Cartioright,  In  re,  16 
L.  R.,  Eq.  469  ;  42  L.  J.,  Ch.  735  ;  28  L.  T. 
891  ;  21  W.  R.  891. 

The  court  will  not  after  a  lapse  of  twelve 
months  go  into  questions  of  excessive  charge, 
unless  it  can  be  proved  that  there  are  items  of 
gross  overcharge  amounting  to  fraud.  ElmsUe, 
In  re,  Totocr  Subway  Company,  Ike  parte,  16 
L.  R.,  Eq.  326  ;  42  L.  J.,  Ch.  570  ;  28  L.  T.  731  ; 
22  W.  R.  54. 

If  a  fund  on  which  a  solicitor  has  a  lien  for 
costs  is  paid  into  court  within  a  year  after  his 
bill  has  been  delivered,  on  payment  of  the  fund 
out  of  court  the  owner  of  the  fund  has  a  right 
to  have  the  bill  taxed,  although  more  than  a 
year  may  have  elapsed  since  it  was  delivered. 
De  Bay  v.  Griffin,  10  L.  R.,  Ch.  291 ;  23  W.  R. 
737. 

B.  acted  as  attorney  for  6.  in  an  action  which 
resulted  in  G.'s  recovering  a  large  sum.  A  bill 
was  filed  by  persons  claiming  through  G.  to 
establish  their  equitable  title  to  that  sum,  and 
in  February,  1871,  the  defendant  in  the  action 
paid  the  sum  recovered  into  court  to  the  credit 
of  the  cause  in  which  B.  was  a  defendant  in  re- 
spect of  his  lien.    In  March,  1871,  B.  delivered 
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his  bill  of  costs  in  the  action  to  6.  In  De- 
cember, 1873,  the  suit  was  compromised  and 
the  fond  distributed,  except  a  sum  kept  in  court 
to  answer  B.'s  claims  : — Held,  that  B.  was  not 
entitled  to  have  bis  bill  of  costs  paid  out  of  the 
fund  without  taxation,  however  the  case  might 
have  stood,  if  his  bill  had  been  delivered  at 
such  a  time  that  G.'s  right  to  tax  it  would  have 
been  lost  before  the  fund  was  paid  into  court 
Ih, 


Special  Cironmstanees  whieh  warrant 


Applioation  to  Tax— 6  9t  7  Vict.  e.  78,  ■.  87.] 

— A  defendant  in  an  action  agreed,  through  his 
solicitor,  to  pay  the  plaintiffs  solicitor  a  fixed 
sum  for  his  costs  and  for  his  trouble  in  promot- 
ing a  composition  between  the  defendant  and 
his  creditors.  Within  twelve  months  of  the  pay- 
ment of  the  amount  the  defendant  took  out  a 
summons  for  the  delivery  by  the  plaintiff's  soli- 
citor of  a  bin  of  his  costs  : — Held,  that  no  fraud 
or  undue  pressure  upon  the  defendant  having 
been  established,  there  were  no  special  circum- 
stances within  6  &  7  Vict.  c.  73,  ss.  37,  38,  40, 
41,  to  warrant  the  application.  Heritage^  In 
re,  3  Q.  B.  D.  726  ;  47  L.  J.,  Q.  B.  509  ;  38  L.  T. 
509  ;  26  W.  R.  633. 

The  continuation  of  the  relationship  of  solicitor 
and  client  is  not  of  itself  such  a  special  circum- 
stance that  the  court  will  on  account  of  it  order 
the  taxation  of  a  bill  of  costs  twelve  months 
after  it  has  been  delivered.  Elvulie,  In  rf, 
Tower  Subway  Company,  JSx  parte,  16  L.  R., 
Bq.  326 ;  42  L.  J.,  Ch.  570  ;  28  L.  T.  731  ;  22 
W.  R.  54. 

The  special  circumstances  under  which  a  judge 
may,  by  6  &  7  Vict.  c.  73,  s.  37,  refer  an  attor- 
ney's bill  for  taxation  after  verdict,  must,  in 
general,  be  circumstances  newly  come  to  the 
knowledge  of  the  party,  and,  upon  learning  which, 
he  must  apply  promptly  to  the  court.  Whieherf 
In  re,  13  K  &  W.  549  ;  2  D.  &L.407  ;  14  L.  J., 
Ex.  78. 

Where  a  party  does  not  apply  for  the  taxation 
of  a  bill  of  costs  within  a  month  after  the  bill  is 
delivered,  but  waits  till  an  action  is  brought 
against  him,  and  then  makes  terms  and  obtains 
time  from  the  attorney,  these  are  such  special 
circumstances  as  %vill  induce  the  court  not  to 
refer  a  bill  for  taxation.  Wilton,  In  re,  13 
L.  J.,  Q.  B.  17  ;  8,  C,  Ross  v.  Wilt  on,  7  Jur. 
1133. 

To  entitle  a  client  to  an  order  for  taxation  of 
his  solicitor's  bill  of  costs  after  the  expiration  of 
twelve  months  from  its  delivery,  he  must  shew 
either  pressure  or  gross  overcharge,  amounting 
to  what  a  court  of  equity  designates  as  fraud. 
But  it  is  not  necessary  to  shew  both.  Strother, 
In  re,  3  K.  &  J.  518  ;  26  L.  J.,  Ch.  695  ;  3  Jur., 
N.  S.  736. 

On  application  by  a  residuary  legatee  to  tax  a 
bill  of  costs  of  the  solicitors  of  the  executors  after 
payment,  no  case  of  pressure  or  actual  fraud  was 
made  out,  nor  of  very  gross  overcharge,  but  vari- 
ous items  were  of  a  considerably  greater  amount 
than  would  have  been  allowed  to  the  executors  in 
a  suit  to  administer  the  estate  : — Held,  that  taxa- 
tion had  been  rightly  ordered,  for  that  over- 
charges of  this  natyre  were  overcharges  amount- 
ing to  fraud,  within  the  technical  meaning  of 
the  term.  Dickion,  In  re,  26  L.  J.,  Ch.  89  ;  3 
Jur.,  N.  S.  29. 

The  special  circumstances  requisite  to  warrant 
referring  an  attorney's  bill  to  taxation  after 


twelve  months,  need  not  be  circumstances 
brought  to  the  knowledge  of  the  client  after  the 
expiration  of  the  twelve  months,  so  as  to  account 
for  the  delay.  Robinson,  In  re,  3  L.  R..  Ex. 
4  ;  37  L.  J.,  Ex.  11 ;  17  L.  T.  179 ;  16  W.  R. 
110. 

Charges  in  the  bill,  which  primft  fiicie  appear 
excessive,  are  a  sufficient  special  circumstance. 
lb. 

The  mere  fact  that  an  action  is  pending  upon 
an  attorney's  bill  does  not  give  a  judge  or  the 
court  jurisdiction  to  refer  the  bill  for  taxation 
after  the  lapse  of  a  year,  without  special  circmn- 
stances.  Cowdell  v.  Neale,  1  C.  B.,  N.  S.  332  ; 
26  L,  J.,  C.  P.  37  ;  2  Jur.,  N.  S.  1248. 


iv.   Cotts  of. 

By  whom  Payable  in  Pint  Instanoe.] — ^Au 
action  had  been  brought  by  an  attorney  to  re- 
cover the  amount  of  bills  of  costs,  including  costs 
incurred  on  an  appeal  to  the  House  of  Lords. 
The  usual  order  having  been  obtained  on  the  part 
of  the  defendant  for  taxation,  that  portion  of  the 
bills  which  related  to  business  done  in  the  House 
of  Lords  was  referred  to  the  proper  taxing  officer 
of  the  House : — Held,  that,  as  between  the  par- 
ties, the  plaintiff  was  in  the  first  instance  boond 
to  pay  the  fees  necessary  for  obtaining  the  certi- 
ficate of  that  officer.  Becke  v.  Cattell,  4  Soott, 
N.  R.  246. 

Taxation  at  instanoe  of  Solicitor— Coits  of 
Sefereneo  where  Party  Chargeable  doee  not 
Attend.] — ^A  solicitor  proceeding  under  the  com- 
mon order  for  taxation  (which  is  in  accordance 
with  s.  37  of  the  Solicitors  Act,  1843)  most 
pay  the  costs  of  reference  if  the  party 
chargeable  does  not  attend  the  taxation.  A 
person  does  not  attend  by  writing  letters  to 
the  taxing-master.  Vpperton,  In  re,  30  W.  R, 
840. 

Waiver  of  BeliYory  of  Signed  Bill— Effect  ol] 

— Where,  on  reference  of  an  attorney's  bill  to 
taxation,  the  parties  agree  to  waive  the  delivery 
of  a  signed  bill,  prim4  facie  they  waive  the 
operation  of  the  statute  as  to  payment  of  the 
costs  of  taxation.  Gerrard  v.  Arnold,  6  D.  P.  C. 
336. 

Leu  than  One-dzth  Disallowed.] — If  a  less 
sum  than  one-sixth  is  taken  off  on  taxation,  the 
plaintiff's  attorney  will  not  be  entitled  to  the 
costs  of  taxation  ii  he  has  wilfully  inserted  any 
item  which  he  must  know  on^ht  not  to  have 
been  charged.    IIoldeme$*  v.  Barkworth,  3  M. 

6  W.341  ;  6.D.  P.  C.392,-  1  H.&H.21  ;  2  Jnr. ' 
490. 

The  court  disallowed  an  attorney  his  costs  of 
taxation,  where  his  bill  had  been  reduced  by 
nearly  one-sixth  (20Z.  8«.  4€f .  being  taken  off  a 
bill  of  160Z.  18«.  2d,),  though  the  chaiges  were 
made  bon&  fide.    Hodge  v.  Bird,  6  M.  &  G.  1020  ; 

7  Scott,  N.  R.  993  ;  1  D.  &  L.  966  ;  13  L.  J.,  C.  P. 
87  ;  8  Jur.  317. 

A  judge's  order,  referring  an  attorney's  bill  to 
taxation,  reserved  to  the  client  the  right  of  dis- 
puting his  liability  to  the  whole  or  any  part  of  it 
on  certain  grounds.  The  order  did  not  contain 
any  direction  to  the  master  to  tax  the  costs  of 
the  reference.  The  master  taxed  off  less  than  a 
sixth  of  the  whole  bill,  and  taxed  the  attorney 
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the  costs  of  the  reference : — Held,  that  the  client 
was  liable  to  pay  the  costs  of  the  taxation,  what- 
eyer  might  be  the  event  of  the  qnestions  referred. 
Shaw,  In  re,  2  L.,  M.  &  P.  214  ;  20  L.  J.,  Q.  B. 
280. 

Where  an  attorney's  bill,  on  which  an  action 
is  commenced,  is  referred  to  taxation,  and  the 
defendant  succeeds  in  the  action  in  consequence, 
a  sum,  though  less  than  one-sixth,  being  taxed 
off,  so  as  to  reduce  the  amount  of  the  charges 
below  advances  made,  the  costs  of  that  taxation 
shall  not  be  allowed  to  the  defendant  in  taxing 
the  costs  of  the  cause.  Wilson  v.  Ktuipn,  4  Jur. 
220. 


liabilitj    of    Ezeentrix.]  —  After   the 


death  of  a  plaintiff  in  an  action,  his  executrix 
obtained  an  order  for  referring  the  bill  of  the 
plaintiff*8  attorney  to  taxation,  less  than  a  sixth 
having  been  taxed  off  :— Hold,  that  the  exe- 
cutrix was  liable  to  the  costs  of  the  taxation. 
Jrfferiton  v.  Warrington,  7  M.  &  W.  137  ;  8  D. 
P.  C.  880. 


By   Arranrement  of  Parties.  1 — Where 


an  attorney's  bill  is  referred  for  taxation,  and, 
after  a  discussion  before  the  master,  the  parties 
come  to  an  arrangement  as  to  the  amount,  and 
the  master  thereupon  makes  his  allocatur  for 
more  than  five-sixths  of  the  original  amount  of 
the  bill,  the  attorney  is  not  entitled  to  the  costs 
of  taxation.  Laurie  v.  Bartlett,  1  B.  &  L.  730  ; 
13  L.  J.,  Q.  B.  145  ;  8  Jur.  474. 

Kore  than  One-sizth  Disallowed.]— Where  a 

writ  was  indorsed  pursuant  to  the  rule  of  court 
in  that  behalf,  with  a  certain  amount  of  debt  and 
costs,  and  that  amount,  together  with  5*.  more, 
was  paid  within  the  four  days  prescribed  by  the 
rule,  and  more  than  one-sixth  of  the  costs,  in- 
cluding the  5*.,  was  disallowed  on  taxation  : — 
Held,  not  within  the  rule,  and  therefore  the  de- 
fendant was  not  entitled  to  the  costs  of  taxation 
under  it.  Ward  v.  Gregg,  5  D.  P.  C.  729 ;  W., 
W.  &  D.  351. 

Where  an  unsigned  bill,  delivered  by  an  attor- 
ney, was,  with  his  consent,  referred  to  taxation, 
at  which  he  attended,  when  more  than  a  sixth 
was  struck  off,  the  court,  under  its  general  juris- 
diction, ordered  him  to  pay  the  costs  of  taxa- 
tion, although  the  order  contained  no  under- 
taking on  the  part  of  the  client  to  pay  the  amount 
found  to  be  due.  Peters  v.  Shcr.haJi^  1  D.,  N.  a 
943  ;  10  M.  &  W.  213  ;  12  L.  J.,  Ex.  177  ;  6  Jur. 
739. 

Where  an  attorney's  bill  is  referred  for 
taxation  after  action  brought  upon  it,  he  is 
liable  to  pay  the  costs  of  taxation,  if  more  than 
one-sixth  is  struck  off.  Wollett,  In  re,  12  M.  & 
W.  504  ;  1  D.  &  L.  593 ;  13  L.  J.,  Ex.  121  ;  8  Jur. 
130. 

An  attorney  must  pay  the  costs  of  taxation, 
if  more  than  one-sixth  is  taxed  off,  although 
the  client  has  not  paid  the  amount  of  the 
taxed  costs.  Neale  v.  Postlethwaite,  8  D.  P.  C. 
100, 


Liability  of  Bankrapt   Bolicitor't  As- 


signees.l — Assignees  of  a  bankrupt  solicitor  are 
personally  liable  for  the  costs  of  taxation  of  a 
bill  of  costs  delivered  by  them,  where  more  than 
one-sixth  is  taken  off.  Peers,  In  re,  21  Beav. 
520. 
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Difoliar^  itnte  ZniolTMit  S>ebtoirt  Ael 

of  Solieitor  pending  Taxation.] — Pending  tho 
taxation  of  an  attorney's  bill,  he  petitioned  for 
and  obtained  his  discharge  under  the  -Insolvent 
Debtors  Act.  More  than  a  sixth  was  taxed  off. 
The  attorney  was  personally  liable  for  the  costs 
of  the  taxation,  notwithstanding  his  discharge. 
Whalley  v.  Williamson,  6  M.  &  G.  269  ;  6  Scott. 
N.  R.  948. 

Order  made  Conditional  to  Undertaking 

being  given^Informality  in  Undertaking.] — ^A 
judge's  order  directed  an  attorney's  bill  to  be 
taxed,  upon  an  undertaking  being  given,  signed 
by  the  then  churchwardens.  The  undertaking 
was  signed  by  a  part  only  of  the  previous  church* 
wardens ;  but  the  attorney  having  made  no  objec- 
tion, the  costs  were  taxed,  and  more  than  a  sixth 
deduct<^.  An  order  for  the  attorney  to  pay  the 
costs  of  the  taxation  haying  been  obtained : — 
Held,  that  the  attorney  could  not  apply  to  set  it 
aside,  on  the  ground  that  the  undertaking  was 
not  signed  in  compliance  with  the  judge's  order. 
Doe  d.  Goodland  v.  IVankland,  2  D.,  N.  8.  975  ; 
12  L.  J.,  Q.  B.  249 ;  7  Jur.  671. 

Kode  of  Calculating  tke  One-sixth.!— Where 
the  master  disallows  some  and  adds  other  items, 
in  oixler  to  apply  the  rule  as  to  the  one-sixth, 
the  bill  delivered  is  to  be  increased  by  the  sum 
added,  and  then  reduced  by  the  sum  disallowed. 
Hartley,  In  re,  2  Jur..  N.  S.  448  ;  S,  C,  nom. 
Beg.  V.  Eastwood,  6  £1.  &  Bl.  285. 

Moneys  specifically  paid  by  a  client  to  his 
solicitor  for  counsel's  fees  and  stamps,  as  they 
were  required,  are  properly  included  in  his  bill, 
in  calculating  the  sixth  on  a  taxation.  Metcalfe ^ 
In  re,  30  Beav.  406. 

Legacy  Duty  Paid  by  Solicitor. ]— A  pay- 
ment for  legacy  duty  made  by  a  solicitor  for  his 
clieut,  ought,  for  taxation,  to  be  included  in  his 
cash  account  and  not  in  his  bill  of  costs,  and 
therefore  such  a  payment  is  not  to  enter  into 
the  computation,  in  considering  whether  a  sixth 
is  taxed  off.  Haigh,  In  re,  12  Beav.  307  ;  19 
L.  J.,  Ch.  79  ;  14  Jur.  340. 

After  Payment  of  Koney  into  Court.] — An 

attorney  having  brought  an  action  on  his  bill, 
the  defendant  obtained  an  order  to  tax  it,  and 
after  taxation  paid  money  into  court.  The  plain- 
tiff took  the  money  out  of  court,  and  taxed  his 
costs  of  the  cause  : — Held,  that  the  master  was 
right  in  treating  the  costs  of  taxing  the  bill  as 
costs  in  the  cause.  Thomas  v.  Swansea  (^Mayor),. 
11  M.  &  W.  83  ;  2  D.,  N.  S.  1003  ;  12  L.  J.,  Ex. 
281. 

V.  Proceedings  to  Tax, 

Jurisdiction— Of  Kaster.] — The  master  has  no 
power  to  inquire  into  the  &ct  whether  the  busi- 
ness charged  for  was  agreed  to  be  done  for  costs 
out  of  pocket.    Evans  v.  Taylor,  2  D.  P.  C.  349, 

Although  the  master  has  no  jurisdiction  to 
determine  whether  acts  done  bv  the  attorney 
were  useful,  he  may  determine  what  were  neces- 
sary.   Heald  v.  Hall,  2  D.  P.  C.  163. 

But  the  master  has  no  jurisdiction  to  dis- 
allow items  on  the  ground  that,  in  respect  of  the 
business  to  which  they  refer,  the  attorney  was 
guilty  of  negligence.    Matclicll  v.  Parkes,  9  M 
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k  W.  767 ;  1  D.,  N.  8.  924.  See  also  WiUiamt 
V.  MekOat,  pott,  ooL  1925. 

Of  Court.] — ^Where  costs  are  taxable  in 

chancery,  and  an  action  is  brought  to  reooyer 
them,  the  ooart  of  common  law  has  no  aathority 
to  make  any  order  for  the  taxation  of  such 
costs,  or  for  payment  of  costs  of  such  taxation. 
Barradaile  v.  KeUon,  post,  col.  1925. 

Bill  miut  be  Verified  by  Aifidayit.]— Upon  a 
motion  to  tax  a  bill,  the  conrt  will  not  take 
notice  of  its  contents,  unless  verified  by  affidavit 
or  the  rule  has  been  drawn  up  on  reading  the 
bill.  Wilton,  In  re,  13  L.  J.,  Q.  B.  17 ;  S.  C„ 
nom.  Ro9s  v.  Wilton,  7  Jur.  1133. 

The  Whole  Bill  must  be  Taxed.]— Where  an 
action  was  brought  to  recover  an  attomey*s  bill 
for  several  distinct  businesses,  as  to  some  part 
of  which  the  client  disputed  his  liability  on 
account  of  the  negligence  of  the  attorney,  but 
the  other  part  was  not  disputed ;  the  court  refused 
to  order  the  master  to  tax  the  disputed  part  of 
the  bill  separately  from  the  rest,  a  judge's  order 
to  tax  having  b^n  before  obtained  on  the  usual 
terms.  Jmies  v.  Roberts,  2  D.  P.  C.  666  ;  4  Tyr. 
310. 

Solicitor  taking  Partner.] — C.  acted  as  solici- 
tor for  X.,  and  before  his  bill  was  paid  he  took 
P.  into  partnership.  X.  Ibcn  paid  the  bill  by 
cheque  to  the  order  of  C.  and  P.  and  received  an 
acknowledgment  in  their  joint  names,  but  in  P.'s 
handwriting.  He  then  took  out  an  order  to  tax 
the  bill  as  against  C.  and  P.  They  then  wrote  to 
him  informing  him  that  C.  alone  was  interested 
in  the  bill,  and  i-equested  him  to  get  the  order 
filtered  so  as  to  be  against  C.  alone,  but  this 
he  declined  to  do  : — Held,  that  the  order  must 
be  discharged,  C.  consenting  to  an  order  against 
himself  alone.     Cui'not,  In  re,  40  L.  J.,  Ch.  608. 

By  Summons.] — Special  applications  for  de- 
livery and  taxation  of  a  bill,  and  for  payment 
over  to  the  applicant  of  the  balance  of  the  cash 
account,  must  be  made  by  summons,  and  not  by 
petition.  Edmonds,  In  re,  25  L.  T.  152  ;  19 
W.  R.  1048. 

An  application  to  tax  an  attorney's  bill  ought 
to  be  made  at  chambers.  Bassctt  v.  Oihlctt,  2 
D.  P.  C.  650. 

Order  will  not  be  made  on  £z  parte  Applica- 
tion.]— ^An  order  for  the  taxation  and  payment 
of  a  bill  (after  a  previous  order  to  change  the 
attorney),  cannot  be  made  upon  an  ex  parte 
application.  Oillow  v.  Rider  or  Ryder,  15  C.  B. 
729  J  3  C.  L.  R.  268. 

Omitting  to  Tax.] — ^Action  on  an  attorney's 
bill.  Verdict  for  the  plaintiff,  subject  to  taxa- 
tion of  the  bill  within  the  first  five  days  of  the 
ensuing  term.  The  defendant  having  omitted 
to  tax  the  bill  within  that  time : — Held,  that  the 
plaintiff  was  entitled  to  sign  judgment,  and  tax 
his  costs.  TuvUer  v.  Kcch,  4  Bing.  N.  C.  113  ;  6 
D.  P.  C.  23  ;  3  Hodges,  242. 

Order  to  Tax — Client  Allowed  to  Qnestion  Re- 
tainer.]— Where  a  judge  at  chambers,  in  the 
exercise  of  his  discretion  in  referring  an  attorney's 
bill  for  taxation,  reserves  to  the  client  liberty  to 
question  the  retainer  and  restraining  the  attorney 


from  bringing  an  action  npon  the  bill  pending 
the  reference,  tl^e  conrt  will  not  interfere  with- 
out strong  ground  for  bo  doing.  Pyne,  In  re,  5 
C.  B.  407. 

Form  of  Bnle.] — ^The  rule  for  referring  it  to 
the  master  to  tax  the  costs  of  taxation  against 
an  attorney  is  absolute  in  the  first  instance,  and 
the  form  of  the  rule  is,  that  the  attorney  shall 
pay  the  costs,  when  taxed,  to  his  client.  Nealr 
V.  PoHlethwaite,  8  D.  P.  C.  100. 

Set-o£] — In  a  plaint  in  a  county  court,  the 
defendant  pleaded  a  set-off  for  work  done  as  an 
attorney.  Before  the  day  of  hearing  the  plaintiff 
obtained  a  judge's  order  to  tax  the  bill.  The 
judge  of  the  county  court,  on  the  hearing,  allowed 
the  set-off.  The  court  refused  to  rescind  the 
order  for  taxation.  Qwper,  £x  parte,  14  C.  B. 
663. 

Cross-examination.] — A  solicitor  maybe  cross- 
examined  on  an  affidavit  made  by  him  in  support 
of  a  bill  of  costs  under  an  order  for  taxation, 
and  it  is  the  duty  of  the  examiners  to  take  such 
examination.  Flux,  Argles  and  Rawlins,  In  re, 
44  L.  J.,  Ch.  375. 

Attachment  not  without  Botioe.] — Under  an 
order  to  tax  made  in  1873,  a  balance  was  found 
due  from  a  solicitor  in  respect  of  moneys  received 
by  him,  and  ought  to  have  been  paid  within 
twenty -one  days  from  the  21st  of  August,  1875  : 
— Held,  that  the  case  was  governed  by  Rules  of 
Court,  1876,  Ord.  XLIV.  r.  2,  and  that  an  at- 
tachment for  non-payment  could  not  be  issued 
without  notice  to  the  solicitor.  Anon.,  1  Ch.  D. 
445. 

Biaeretion  in  the  Court  as  to  the  Belivery 
up  of  Papers.] — In  making  an  order  for  taxation 
under  the  Solicitors  Act  (6  &  7  Vict.  c.  73),  s.  38. 
it  is  discretionary  with  the  court  whether  or  not 
to  add  the  order  for  the  delivery  up  of  papers. 
Jarman,  Ex  parte,  4  Ch.  D.  835 ;  46  L.  J.,  Ch. 
485. 

A  solicitor  delivered  to  his  client  a  bill  of  costs 
incurred  in  pending  suits,  in  which  he  after- 
wards, with  his  client's  knowledge,  incurred 
further  costs.  While  the  suits  were  still  pending, 
the  client  obtained  an  order  of  course  for  tax- 
ation and  delivery  up  of  papers,  whereupon  the 
client  delivered  a*bill  for  the  further  costs.  On  a 
motion  to  discharge  the  order  on  the  ground  that 
the  solicitor  had  a  lien  on  the  papers  for  further 
costs  : — Held,  that  the  order  should  be  amended 
so  as  to  include  both  bills.    Ih, 

Semble,  that  the  proper  form  of  order  in  such 
a  case  would  be  a  simple  order  for  taxation, 
without  ordering  the  papers  to  be  delivered  up. 
Ih, 

Mistake  in  Order—Time  for  Applieatioii  to 

Vary.J — An  order  of  course  was  obtained  for  the 
taxation  of  a  solicitor's  bill  of  costs,  and  the 
taxation  was  commenced  and  virtually  com- 
pleted : — Held,  that  an  application  to  vary  such 
order,  on  the  ground  oi  an  alleged  mistake 
appearing  on  the  face  of  it,  ought  to  have  been 
made  directly  the  mistake  was  discovered,  and 
not  delayed  until  after  the  virtual  completion  of 
the  taxation.     Tihhitts,  In  re,  30  W.  B.  177. 

BoTiewing  Taxation.] — Where,  in  an  action 
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on  a  bill  of  costs  in  chaocery,  a  Terdict  was 
given  for  the  amount,  sabject  to  taxation,  and  a 
jadge*s  order  was  xnade  to  tax  the  bill,  and  the 
bill  was  afterwards  taxed  bjan  officer  of  the 
Ck>urt  of  Chancery,  the  court  refused  to  review 
the  taxation.  Borradaile  t.  NeUon^  2  C.  L.  R. 
740  ;  14  C.  B.  665  ;  23  L.  J.,  C.  P.  169  ;  18  Jur. 
431. 

Where,  in  a  bill  of  costs,  scTeral  chaiges  of  a 
discretionary  nature  were  entered,  some  too  low 
and  some  too  high,  the  latter  of  which  the  master 
reduced  to  their  proper  amount,  but  refused  to 
raise  the  former,  the  court  refused  to  review  the 
taxation.  Eyre  v.  Shelley ^  8  M.  &  W.  154  ;  6 
Jur.  439. 

If  an  action  is  brought  to  recover  the  amount 
of  an  attorney's  bill,  and  it  is  referred  to  taxa- 
tion by  the  usual  older  obtained  at  the  instance 
of  the  client,  the  master  has  power  to  deter- 
mine whether  certain  items  were  necessary,  and 
the  court  will  not  review  his  taxation  on  the 
ground  that  such  disallowance  is  an  excess 
of  jurisdiction.  Williams  t.  NichoUu^  1  D., 
N.  8.  841. 

Ill  an  action  to  recover  a  large  sum  a  verdict 
having  been  found  for  the  defendant,  and  a  new 
trial  directed  on  payment  of  costs,  the  master, 
on  taxing  the  defendant's  costs,  disallowed  the 
briefs  and  fees  to  the  junior  counsel,  and  the 
<x)nsultation  fees  (on  the  ground  that  the  briefs 
disclosed  no  witnesses  for  the  defence),  and  also 
the  journeys  and  attendance  of  the  defendant's 
iittorney  (from  Bath): — ^The  court  directed  a 
review  of  the  taxation,  on  an  affidavit  shewing 
that  the  circumstances  of  the  case  justified  the 
employment  of  two  counsel,  and  the  attendance 
of  the  attorney  from  the  country.  Maddison  v. 
Bacon,  5  Bing.  N.  C.  246 ;  7  Scott,  207  ;  3  Jur. 
248. 

Taxation  on  Higher  Scale,  Grounds  for— 
Appeal.]— iS^^jpotff,  col.  1926. 

• 

vi.  Amount  Reeoverdhle, 

Limit  where  not  more  than  20/.  claimed — 
dounty  Court  Act,  1866,  s.  36,  not  applying  in 
Superior  Court.] — The  36th  section  of  the  County 
'Court  Act,  1856,  which  fixes  a  limit  to  costs,  as 
between  solicitor  and  client,  in  actions  where 
not  more  than  20Z.  is  claimed,  applies  to  county 
•court  actions  only.  Copp,  In  re^  Drew,  Ex  parte, 
•r>  Q.  B.  D.  607  ;  50  L.  J.,  Q.  B.  233  ;  44  L.  T.  48  ; 
29  W.  R.  390— 0.  A. 

— ^Work  done  before  and  after  Action — Scale 


'of  Costs  and  Charges  in  Actions  under  20/.]— 

The  scale  of  costs  and  charges  in  actions  in  the 
■county  court  under  20/.  framed  in  pursuance  of 
38  &  39  Vict.  c.  50,  s.  8,  docs  not  prevent  a  soli- 
•citor  from  recovering  charges  other  than  those 
specified  in  the  scale  for  work  done  out  of 
-court  before  and  after  the  commencement  of  an 
action,  although  there  has  been  no  agreement  in 
writing  for  further  costs  under  19  &  20  Vict, 
■c.  108,  s.  36.  Emanvelj  In  re,  or  Druiff  v. 
Emanml,  9  Q.  B.  D.  408  ;  51  L.  J.,  Q.  B.  490  ; 
V,0  W.  R.  736. 

6  ft  7  'Hct.  e.  73,   s.  88,   only  applies  as 
between  Solicitor  and  Client,  not  between  Party 

and  Party.] — ^A  creditor's  petition  to  wind  up 
a  company  having  been  withdrawn  on  payment 
of  the  debt,  the  solicitors  for  the  company  un- 


dertook by  letter  with  the  petitioning  creditor's 
solicitors  *'  to  pay  all  proper  ooeta  and  charges 
incident  to  ana  recoverable  under  such  petition, 
such  costs,  in  case  of  difference,  to  be  taxed." 
The  amount  of  the  costs  not  being  agreed  upon, 
the  company  obtained,  ex  parte,  an  order  to  tax 
under  the  third  party  clause  (s.  38)  of  the  Attor- 
neys and  Solicitors  Act,  and  served  it  on  the 
solicitors  of  the  petitioning  creditors  : — Held,  on 
motion  to  discharge  the  order,  that  the  under- 
taking was  a  personal  undertaking  to  pay  the 
costs,  such  costs  being  costs  as  between  .party 
and  party ;  that  the  38th  section  of  the  act  had 
reference  only  to  the  taxation  of  costs  as  between 
solicitor  and  client ;  that  the  order,  therefore, 
was  irregular,  and  must  be  discharged  with 
costs  to  be  paid  by  the  company.  Hartley,  In 
re  (30  Beav.  620),  considered  and  explained. 
Grundy,  Kerthaw  and  Company,  In  re,  17 
Ch.  D.  108  ;  60  L.  J.,  Ch.  467  ;  44  L.  T.  641  ;  29 
W.  B.  581. 

Scale  of  Taxation. — The  promoten  of  a  tram- 
way company  obtained  a  provisional  order  from 
the  Board  of  Trade  authorizing  the  construction 
of  the  tramway  under  the  Tramways  Act,  1870. 
Their  solicitors  sent  in  their  bill  of  costs  : — Held, 
that  the  bill  must  be  taxed  according  to  the 
chancery  and  not  the  parliamentary  scale.  J/or- 
ley.  In  re,  20  L.  R.,  Eq.  17  ;  32  L.  T.  524 ;  23 
W.  R.  532. 

An  appeal  will  lie  from  a  decision  by  a  judge 
under  rules  of  the  Supreme  Court  (Costs),  August, 
1875,  Ord.  VI.  r.  3,  as  to  the  taxation  of 
costs  on  the  higher  or  lower  scale ;  but  whero 
he  has  exercised  his  discretion,  the  Court  of 
Appeal  will  not  interfere  unless  he  has  proceeded 
on  a  wrong  principle  or  made  a  manifest  slip. 
Terrell,  In  re,  22  Ch.  D.  473  ;  47  L.  T.  588  ;  31 
W.  R.  208— C.  A. 

An  action  for  the  recovery  of  laigc  estates, 
the  statement  of  claim  in  which  set  up  a  case 
of  concealed  fraud  to  avoid  the  operation  of  the 
Statute  of  Limitations,  was  dismissed  without 
costs.  The  taxing-master  in  taxing  the  costs  of 
the  plaintiff  as  between  the  solicitor  and  a  per- 
son who  had  guaranteed  their  payment,  taxed 
them  on  the  lower  scale  as  coming  within 
Ord.  VI.  r.  1,  and  Bacon,  V.-C,  affirmed  his  de- 
cision : — Held,  that  the  fact  of  the  issue  of 
fraud  being  raised  was  not  a  sufficient  reason  for 
directing  the  costs  to  be  taxed  on  the  higher 
scale,  but  that,  to  take  the  case  out  of  the  gene- 
ral rule  that  the  costs  of  an  action  for  the  re- 
covery of  land  are  to  be  taxed  on  the  lower 
scale,  the  solicitor  mast  shew  that  the  case  was 
one  requiring  extra  skill  or  labour.    Ih 

Costs  of  Counsel  at  Chambers.] — The  Supreme 
Court  Special  Allowances,  r.  14,  that  ''as  to 
counsel  attending  at  judges'  chambers,  no 
costs  thereof  shall  in  any  case  be  allowed  unless 
the  judge  certifies  it  to  be  a  proper  case  for 
counsel  to  attend,"  applies  to  taxation  of  costs 
between  solicitor  and  client  as  well  as  between 
party  and  party.  Chapman,  In  r^r,  10  Q.  B.  D.  54  ; 
47  L.  T.  426— C.  A.  Affirming  9  Q.  B.  D.  254  ; 
51  L.  J.,  Q.  B.  336  j  62  L.  J.,  Q.  B.  75  ;  31 W.  R. 
266. 

The  rule  in  question  is  made  for  the  protection 
of  clients,  and  the  fact  that  the  client  has  him- 
self expressly  authorized  the  attendance  of 
counsel  ought  not  of  itself  to  induce  the  judge 
to  certify  that  the  case  is  a  proper  one  for  coun« 
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Bel  to  attend.  Ih,  See  alao  ffolmet  t.  Penny ^ 
post,  ool.  1931, 

Propriety  of  Itemi  of  Charges.] — An  attorney 
employed  to  defend  an  action,  and  receiving 
from  his  client  the  debt  and  costs,  for  the  pur- 
pose of  being  paid  over  to  the  plaintiff,  is  not 
entitled  to  make  that  sum  an  item  in  his  bill,  so 
as^  to  increase  the  amount  of  it.  Woolluon  v. 
Hodson,  2  D.  P.  C.  360. 

When  there  are  matters  in  a  bill  which  have 
no  relation  to  business  as  an  attorney, — as  money 
advanced  to  the  client, — the  master,  upon  refer- 
ence to  him,  should  strike  those  items  out,  and 
proceed  to  tax  the  rest.  Wardle  v.  Nieh4>Uon,  1 
N.  &  M.  355  ;  4  6.  &  Ad.  469. 

An  attorney  is  entitled  to  recover  money  lent, 
without  reference  to  his  business  of  attorney. 
Mowhray  v.  Fleming^  11  East,  285. 

He  is  not  bound  to  insert  in  his  bill  the  amount 
paid  to  a  proctor  employed  by  him  for  his  client. 
Franklin  v.  Featherstonhaunh^  3  N.  &  M.  779 ; 
1  A.  &E.475. 

Items  of  the  costs  taxed  in  two  actions,  and 
paid  by  the  attorney,  and  for  which  he  had  re- 
ceived no  specific  payment  from  his  client,  are 
properly  inserted  in  the  bill,  and  need  not  be  in 
the  cash  account.  Harrison  v.  Ward,  4  D.  P.  C. 
39  ;  1  H.  &  W.  353. 

Two  sued  by  the  same  attorney  for  separate 
damages  resulting  to  each  from  the  same  tortious 
act ;  both  causes  were  tried  at  the  same  assizes, 
and  verdicts  found  for  them  : — Held,  that  each 
was  entitled  to  the  costs  of  drawing  the  brief  in 
his  case,  notwithstanding  each  brief  contained 
the  same  pleadings  and  statements  of  facts. 
Ojfj)€nshaw  y.  Whitehead;  Mucklow  y.  White- 
head, 9  Ex.  384  ;  2  C.  L.  R.  553  ;  23  L.  J.,  Ex. 
97. 

In  an  action  on  an  attorney's  bill,  an  order 
for  better  particulars  was  obtained  on  payment 
of  costs  : — Held,  that  a  charge  for  drawing  the 
bill,  as  part  of  the  costs,  was  properly  disallowed. 
Jones  V.  Roberts,  2  D.  P.  C.  374 ;  4  Tyr.  310. 
See  also  Holmes  v.  Penny,  post,  col.  1931. 

Unuiual  Costs — Shorthand  Kotos — Com- 

monioation  to  Client.] — Where  a  solicitor  pro- 
poses to  incur  unusual  expense  in  the  course  of 
an  action,  such  as  taking  shorthand  notes  of  the 
evidence  or  procuring  the  attendance  of  experts 
and  scientific  witnesses,  it  is  his  duty  to  point 
out  to  his  client  that  such  expense  might  not  be 
allowed  on  taxation  as  between  party  and  party, 
and  might  therefore  have  to  be  borne  by  the 
client  whatever  might  be  the  result  of  the  trial. 
Therefore  where  the  solicitor  had  omitted  such 
duty,  he  was  not  allowed  on  taxation  as  between 
solicitor  and  client  the  costs  of  shorthand  notes 
of  the  evidence,  although  the  client  authorized 
him  to  employ  a  shorthand  writer  to  take  such 
notes  and  used  and  otherwise  availed  himself  of 
them  after  they  had  been  so  taken,  JBlytk  ^' 
Fanshawe,  In  re,  Weils,  Ex  parte,  10  Q.  B.  D. 
207  ;  52  L.  J.,  Q.  B.  186  ;  47  L.  T.  610 ;  31  W.  R. 
283— C.  A. 

Letters  before   Action.] — ^An   attorney 

will  not  be  allowed,  on  taxation  of  costs,  to 
charge  for  more  than  one  letter  before  action, 
under  any  circumstances.  Capel  v.  Staines,  2 
M.  &  W.  850  ;  5  D.  P.  C.  770  ;  M.  &  H.  266 ;  1 
Jur.  740. 


«— —  When  Solieitor  is  Party  to  tlio  Aetion.] 
— ^An  attorney  who  is  a  party  to  a  suit  is  not 
entitled  to  charge  a  gninea  for  attending  the 
trial,  though  he  acts  as  his  own  attorney,  unless 
it  appears  that  it  was  necessary  that  he  should 
attend  in  person.  Leaver  v.  WhMey,  2  D.  P.  C, 
80. 


Briefii  Badly  Drawn.] — The  master  having 


disallowed  half  the  costs  ofpreparing  briefs,  on 
the  ground  that  the  plaintifrs  attorney  had  pre- 
pared them  with  unnecessary  haste,  the  court 
declined  to  iuterfere.  Bueknall  v.  Boyhell,  7 
Scott,  171. 


Charges   for   Addrossiiig   and   Posting 


Doenmonts  for  Client]— A  solicitor  is  not  en- 
titled to  charge  a  profit  upon  the  addressing  and 
posting  of  documents  for  nis  client.  Ditton,  Ex 
jmrte.  Woods,  In  re,  13  Ch.  D.  318  ;  42  L.  T.  161  ; 
28  W.  R.402-C.A. 


Costs  of  obtaining  Aot  of  Parliament] — 


An  act  of  a  railway  company  provided  that  the 
company  should  pay  the  costs  of  obtaining  the 
act  and  preparatory  thereto :  —  Held,  that  the 
solicitor's  costs  as  to  parts  of  the  original  scheme, 
which  were  abandoned  before  the  passing  of  the 
act,  were  properly  included.  Tilleard,  In  re, 
23  L.  J.,  Ch.  765 ;  8  L.  T.  687;  11  W.  R.  764 
—L.J. 


Abstract  of  Title.]— The  proper  charges 


in  respect  of  an  abstract  of  title  are  6«.  %d.  per 
sheet  for  drawing,  and  3jr.  ^d,  for  copying. 
Broadhurst  v.  Darlington,  2  D.  P.  C.  38. 


Consequent  upon  Bale  of  Beal  Estate.] — 


^Vllere  a  vendor's  attorney  disclosed  outstanding 
terms  upon  an  abstract,  although  a  marketable 
title  might  have  been  shewn  by  taking  it  up  at 
a  subsequent  date  : — Held,  that  upon  taxation  of 
the  attorney's  costs,  he  was  entitled  to  be  paid 
his  charges  incurred  in  getting  in  the  outstanding 
terms.  Quiche,  Ex  parte,  2  Scott,  184 ;  1  Hodges, 
202. 

But  the  attorney  was  not  allowed  his  charges 
for  attested  copies  of  a  will,  which,  by  the  con- 
ditions of  sale,  were  to  be  given  at  the  vendor's 
expense,  such  a  condition  not  being  unusual. 
lb. 


Plaintiff  Suing  in  Formi  panperis.]- 


Where  a  plaintiff  sues  in  formA  pauperis,  and 
obtains  a  verdict,  whatever  is  the  amount  re- 
covered, nothing  is  to  be  allowed  on  taxation  of 
costs  in  respect  of  fees  to  his  counsel,  or  by 
way  of  remuneration  for  the  services  of  his  at- 
torney. Dooly  or  Dewley  v.  Cheat  Northern 
liaihcay  Comj)any,i  El.  &  Bl.  341  ;  3  C.  L.  R. 
110  ;  24  L.  J.,  Q.  B.  25  ;  1  Jur.  N.  S.  228. 

Whore  Bolieitor  is  Unoertiiloated.] — See  post , 
col.  1931. 

How    Affeetod    by   Agreemont] — See   antty 

col.  1906. 


£  Beoovory  of  Bill  by  Action. 

Booovory  of  Ezeess  after  Taxation.] — A 
plamtiff  having  paid  to  an  attorney  the  amount 
of  his  bill,  cannot,  after  the  redaction  of  the  bill 
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bj  taxation,  recover  the-  difference  by  action; 
(roioer  V.  Pojfkin,  2  Stark.  86. 

Where  it  appears  that  an  attorney  has  been 
oTerpaid  by  his  client,  bat  the  usual  clause,  re- 
quiring the  attorney  to  refund  any  sum  found  to 
have  been  overpaid,  is  omitted  in  the  order  for 
taxation,  the  court  will  not  afterwards  supply 
the  omission.    Peace  t.  Jones,  8  D.  P.  C.  14. 

Where  attorneys  bring  an  action  to  recover 
the  amount  of  their  signed  bill  of  costs,  which 
bill  contains  some  items  which  they  are  not 
entitled  to  recover,  the  action  may  be  maintained 
for  the  residue.  Pilgrivi  v.  Jlirchfelt^  9  L.  T. 
.288  ;  12  W.  R.  51. 

Consolidation  of  Different  Actions.  ]~Where 
an  attorney  did  different  kinds  of  professional 
work  for  a  client,  and  after  all  the  business  was 
transacted,  sent  in  a  bill  for  one  part  of  the 
•business,  and  subsequently  sent  in  a  bill  for  the 
other  part,  and  commenced  an  action  for  the 
first  part  of  the  business  before  the  expiration 
of  the  month  in  respect  of  the  delivery  of  the 
second  bill,  and  after  the  expiration  of  that 
month  commenced  an  action  for  the  other  part, 
.the  court  made  an  order  for  the  consolidation  of 
the  two  actions.  Bcardsall  v.  Chcetham,  El., 
Bl.  &  EI.  243  ;  27  L.  J.,  Q.  B.  367. 

Partner  not  a  Solicitor.]— An  attorney  carried 
on  business  under  the  firm  of  A.  &  Son  ;  the  son 
nvas  not,  in  fact,  a  partner,  but  acted  as  clerk  to 
his  father,  and  received  a  salary  : — Held,  that 
A.  might  maintain  an  action  in  his  own  name  to 
recover  from  a  client  the  amount  of  a  bill  for 
business  done.  IlcU  v.  Xai?iby,  10  B.  &  C.  20  ; 
.5  M.  &  R.  76. 

Set-off-— Joint  and  Separate    Debt— Kominal 

.Partner.]— Spurr,  an  attorney,  practised  under 
.the  firm  of  Spurr  &.  Chambers.  Chambers, although 
an  attorney,  was  not,  in  fact,  a  partner  of  Spurr, 
.but  only  a  clerk.  Cass  was  a  client  of  the  no- 
minal firm,  and  owed  a  bill  of  costs  ;  and  Spurr 
-was  personally  liable  to  Cass  on  a  bill  of  ex- 
<change  of  less -amount  than  the  bill  of  costs, 
^purr,  without  joining  Chambers,  sued  Cass  for 
.the  amount  of  the  bill  of  costs ;  and  Cass 
.pleaded  never  indebted,  and  set  off  the  sum 
•due  on  the  bill  of  exchange.  Cass  brought  a 
^;ross  action  on  the  bill  of  exchange,  and  Spurr 
.set  off  the  amount  of  the  bill  of  costs.  The  two 
actions  being  tried  together,  it  was  found  by  the 
Jury  that  Chambers  had  authorised  Spurr  to  con- 
tract on  behalf  of  himself  and  Chambers  with 
Cass,  and  that  Spurr  had  so  contracted : — Held, 
that  Spurr,  being  the  real  principal,  might  take 
the  benefit  of  the  contract  with  Cass,  and  sue 
alone,  and  set  off  the  bill  of  costs  in  the  action 
against  him.  Spurr  v.  Ctw*,  Cass  v.  Sjmrr,  5 
L.  R.,  Q.  B.  656  ;  39  L.  J.,  Q.  B.  249  ;  23  L.  T. 
'409.    . 

After  Delivery  or  Taxation.] — After  an  at- 
^mey's  bill  has  been  delivered  a  month,  and  no 
application  has  been  made  to  have  it  taxed,  the 
^client  will  not  be  permitted  to  question  the 
reasonableness  of  the  items  before  a  jury.  Wil- 
diums  V.  Frith,  1  Dougl.  198 ;  S,  P.,  Hooper  v. 
2m,  I  Dougl.  198  ;  Anderson  v.  May,  2  B.  &  P. 
237  ;  3  Esp.  167. 

If  an  action  is  brought  on  an  attorney's  bill, 
and  after  action  it  is  taxed  on  the  appUcation  of 
the  defendant,  without  anything  being  inserted 


in  the  order  to  tax,  as  to  the  question  of  liability : 
— Semble,  that  the  defendant  could  not  after- 
wards deny  his  liability ;  but  if  in  the  order 
power  was  reserved  to- the  defendant  to  amend 
his  pleas  after  the  taxation,  he  might  still  deny 
his  liability,  by  so  pleading  as  to  raise  that 
question.  Baker  v.  Me ry weather,  2  C.  &  E. 
737. 

In  an  action  on  an  attorney's  bill,  when  there 
is  evidence  of  a  general  retainer,  the  judge  will 
not  allow  the  bill  to  be  taxed  in  detail  by  the 
jury,  although  particular  heads  or  items  of 
charge  not  necessarily  arising  out  of  the  retainer 
may  be  disallowed  in  toto,  as  not  having  been 
authorized  by  the  client.  Dunn  v.  HaUs^  1  F. 
&  F.  174. 

After  Paying  Koney  into  Court.] — A  defen- 
dant may,  after  a  payment  into  court,  shew  that 
the  work  was  to  be  done  for  costs  out  of  pocket, 
and  not  for  an  attorney's  accustomed  fees  and 
charges,  Jones  v.  Reade.  5  D.  P.  C.  216 ;  5  A. 
&  E.  529  ;  1  N.  &  P.  18  ;  2  H.  &  W.  382. 

Payable  out  of  Particular  Funds.] — By^a  pri- 
vate act  of  parliament,  the  expenses  attending 
its  passing  were  directed  to  be  paid  out  of  the 
tolls  raised  or  levied,  or  to  be  raised  under  it. 
The  attorney  who  prepared  and  solicited"  the  act 
sued  the  commissioners  named  in  it  for  the 
amount  of  his  bill : — Held,  that  he  was  bound 
to  shew  that  there  were  sufficient  funds  in  the 
hands  of  the  commissioners,  which  had  been 
raised  or  levied  by  tolls  or  otherwise,  to  satisfy 
his  demand.  Andrews  v.  Dally,  1  M.  &  P.  490  ; 
4  Bing.  566. 

Where  Client  has  Prevented  Work  being  done.] 
— A  declai'ation  alleged  that  by  an  agreement  in 
writing  between  the  plaintiff,  who  was  an  at- 
torney, and  the  defendant,  it  was  agreed  that 
the  defendant  should  be  prepared  to  sell  certain 
gas  works,  and  that  the  plaintiff  should  be  em- 
ployed to  carry  out  the  sale,  and  be  paid  a  com- 
mission of  U.  per  cent,  on  the  purcnase-money 
in  lieu  of  costs.  Breach,  that  the  defendant 
would  not  permit  the  plaintiff  to  carry  out  the 
sale,  and  had  refused  to  pay  any  commission. 
Plea,  that  the  agreement  was  for  services  to  be 
done  by  the  plaintiff  as  the  defendant's  attorney 
and  solicitor  within  the  meaning  of  the  Attorneys 
and  Solicitors  Act,  1870  (33  &  34  Vict.  c.  28),  of 
which  s.  8  enacts  that  "no  action  shall  be 
brought  upon  any  such  agreement"  : — Held, 
that  the  plea  was  bad,  and  the  action  maintain- 
able, for  8.  8  was  intended  to  prevent  actions  to 
recover  the  remuneration  agreed  upon  in  lieu  of 
costs  when  the  work  had  been  done,  and  did  not 
apply  to  an  action  for  refusing  to  allow  the  at- 
torney to  do  the  work  and  earn  the  remunera- 
tion. Rees  V.  Williams,  10  L.  R.,  Ex.  200 ;  44 
L.  J.,  Ex.  116  ;  32  L.  T.  462  ;  23  W.  R.  550. 

When  Solicitor  has  Discontinued  Action.] — 
An  attorney  is  not  entitled  to  recover  his  bill  of 
costs  for  conducting  an  action  which  he  has  not 
terminated,  but  which  has  been  discontinued,  un- 
less he  shews  satisfactory  reasons  for  not  pro- 
ceeding with  it,  and  gives  his  client  reasonable 
notice  thereof.  Nicholls  v.  Wilson,  14  M.  &  W. 
106;  2D.,  N.  S.1031. 

Solicitors  to  Company  acting  Ultra  tires.]^ 
Solicitors  to  a  company  cannot  recover  coets  in 
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respect  of  business  undertaken  with  full  know- 1 
ledge  that  it  is  beyond  the  powers  of  the  com- 
pany, nor  can  they  appropriate  money,  belonging 
to  the  company  and  received  by  them  on  a 
general  account,  to  the  payment  of  such  costs. 
Phcenix  Life  Asturance  Conwanj/t  In  re,  1  H.  & 
M.  433  ;  8  L.  T.  728  ;  11  W,  R.  984. 

Plaintiff  Suing  in  Formi  pauperis.  ]~A  claim- 
ant  in  a  chancery  snit  in  March,  1861,  retained 
an  attorney,  to  conduct  it  upon  the  ordinary 
terms.  In  July  an  order  was  obtained  from  the 
master  of  the  rolls,  by  which  the  claimant  was 
made  a  pauper.  In  December  an  order  was  ob- 
tained from  the  master  of  the  rolls,  by  which  the 
claimant  was  dispaupered  from  the  31st  of  Oc- 
tober preceding  : — Held,  that  the  order  of  De- 
cember operated  betwc^i  the  parties  only  of  the 
chancery  suit,  and  not  as  between  attorney  and 
client,  and  therefore  that  the  attorney  was  not 
entitled  to  charge  for  services  rendered  by  him 
whilst  the  first  order  was  in  force,  viz.,  between 
July  and  December,  ffolmes  v.  Penny,  9  Ex. 
584  ;  2  C.  L.  R.  1004  ;  23  L.  J.,  Ex.  132. 

Held,  also,  that  the  attorney  was  entitled  to 
recover  for  payments  made  to  the  law  stationer 
of  parchment  and  paper,  but  not  for  copying. 
Jb. 

Held,  also,  that  he  could  not  recover  for  coun- 
scl's  fees  which  had  not  been  paid.    Jh. 


When  TJnoertilleated.]— The  6  &  7  Yict.  c.73, 
s.  26,  merely  prevents  an  attorney  or  a  solicitor 
from  maintaining  any  action  or  suit  for  the  re- 
covery of  his  costs  in  respect  of  business  done  by 
him  while  uncertificated ;  but  when  a  dLient 
has  paid  his  solicitor  his  costs  of  business  done 
while  uncertificated,  and  the  client's  adversary  is 
ordered  to  pay  his  taxed  costs,  the  client  is  en- 
titled to  have  the  costs  so  paid  to  his  solicitor  in- 
cluded in  the  taxation.  I£o2fe,  In  re,  7  L.  R., 
Ch.  766 ;  41  L.  J.,  Ch.  797  ;  27  L.  T.  670 ;  20 
W.  R.  1026. 

An  attorney  who  does  not  hold  a  certificate 
within  the  meaning  of  6  &  7  Yict.  c.  73,  cannot 
recover  his  costs  in  respect  of  proceedings  in  the 
Probate  Court.  Austin  v.  Davies,  28  L.  T.  557  ; 
21  W.  R.  884. 

Under  the  Attorneys  and  Solicitors  Act,  1874 
(37  &  38  Vict.  c.  68),  s.  12— which  enacts  that  no 
costs,  fee,  reward,  or  disbursement  on  account  of 
or  in  relation  to  any  act  or  proceeding  done  or 
taken  by  any  person  who  acts  as  an  attorney  or 
solicitor  without  being  duly  qualified  so  to  act 
shall  be  recoverable  in  any  action,  suit  or  matter 
by  any  person  or  persons  whomsoever — the  suc- 
cessful party  in  a  legal  proceeding  cannot,  where 
the  solicitor  employed  by  him  was  uncertificated 
recover  his  costs  or  disbursements  from  the  party 
otherwise  liable.  Fowler  r.Mo-nm out Jishire  Pml- 
way  and  Canal  Company,  4  Q.  B.  D.  334  ;  48 
L.  J.,  Q.  B.  467  ;  41  L.  T.  159 ;  27  W.  R.  659. 

The  6  &  7  Vict.  c.  73  (The  Attorneys  and  Soli- 
citors Act,  1843),  s.  26,  does  not  extinguish  the 
debt  of  a  solicitor  or  an  attorney  for  costs  in 
ref^pect  of  business  done  while  uncertificated,  but 
only  his  remedy.  Jones,  In  re,  9  L.  R.,  Eq.  63  ; 
39  L.  J.,  Ch.  83  ;  21  L.  T.  482  ;  18  W.  R.  169. 

Therefore,  where  a  client  had  taken  out  an 
order  of  course  for  taxation  of  his  solicitor's  bill, 
with  the  usual  submission  to  pay  what  should  be 
found  due,  and  the  master  haa  disallowed  certain 
items  for  business  done  while  his  certificate  had 
not  been  renewed  : — Held,  that  he  was  entitled 


to  be  allowed  the  items  in  qaestion.  Ih,  This 
was,  however,  b^ore  the  passing  of  the  33  k.  34 
Vict.  c.  97,  and  the  87  k,  88  Vict.  c.  68,  s.  12. 
See  preceding  case. 

A  person  not  duly  qualified  as  a  solicitor,  who 
nevertheless  acts  for  parties  in  an  action  in  the 
county  court  and  does  solicitor's  work  for  them, 
is  not  entitled  to  recover  his  expenses  and  fees 
from  those  for  whom  he  acts ;  the  Solicitois  Act, 
1874  (37  k  38  Vict.  c.  68),  s.  12,  having  enacted 
that  none  but  duly-qualified  solicitors  shall  be 
entitled  to  do  so.  Verlander  v.  EddelU,  51 
L.  J.,  Q.  B.  55  ;  46  L.  T.  543  ;  30  W.  R.  104  ;  46 
J.  P.  229. 

Omitting  to  Tax.]-— &<f  ante,  col.  1923. 

When  Bight  to  bring  Action  Barred  by  the 
Statute  of  limitationa.] — ^Two  attorneys  in  part- 
nership having  been  retained  to  defend  an  action, 
it  was  decided  in  favour  of  the  defendant,  upon 
which  the  plaintiff  appealed.  While  the  appeal 
was  pending,  the  partnership  was  dissolved,  and 
the  proceedings  were  continued  by  one  of  the 
partners  separately : — Held,  that  the  partners 
were  not  entitled  to  sue  for  their  costs  till  the 
appeal  was  decided,  so  that  the  Statute  of  Limi- 
tations did  not  until  then  begin  to  run  as  against 
their  claim.  Harris  v.  Qvine,  4  L.  R.,  Q.  B. 
653  ;  38  L.  J.,  Q.  B.  331  ;  20  L.  T.  947. 

Pleadings — Deelaratioii.] — It  is  no  ground  of 
demurrer  to  a  declaration  in  an  action  by  an 
attorney,  that  he  seeks  to  recover  for  **  materials  " 
supplied  by  him  to  his  client.  I^her  v.  Snino, 
3  D.  P.  C.  27. 


Plea.] — In  an  action  by  attorneys  for 


business  done  in  a  particular  court,  the  defence 
under  the  2  Geo.  2,  c.  23,  that  one  plaint^  was 
not  admitted  an  attorney  of  such  court  could  be 
raised  under  non-assumpsit.  Hill  v.  Sydney,  7 
A.  &  E.  956  ;  3  N.  &  P.  161 ;  1  W.,  W.  &  H.  216  ; 
2Jur.  416. 

Where  a  bill  has  been  taxed,  and  the  master 
has  made  his  allocatur,  a  judge  will  not  allow 
the  defendant  to  plead  that  no  signed  bill  haa 
been  delivered  in  addition  to  pleas  of  nunquam 
indebitatus  and  payment.  Whalley  v.  Glater^ 
3  C.  &  E.  13. 

The  defence  that  no  proper  bill  duly  signed 
has  been  delivered,  must  be  specially  pleaded. 
Lane  v.  Glenny,  2  N.  &  P.  258  ;  7  A.  &  £.  83  ;  I 
W.,  W.  &  H.  479  ;  1  Jur.  475.  RoHnson  v.  Raw^ 
land,  6  D.  P.  C.  271  ;  1  W.,  W.  &  H,  74  ;  2  Jur. 
136. 

Or  the  plaintiff  need  not  prove  the  delivery  of 
the  biU.    More  v.  Dent,  1  M.  &  Rob.  462. 

To  a  declaration  for  work  and  labour  as  an 
attorney  and  solicitor  and  agent  of  and  for  the 
defendant,  and  for  fees  due  in  respect  thereof, 
and  for  materials  used  in  and  about  the  same, 
the  defendant  pleaded  that  all  the  moneys  in 
the  count  mentioned  were  due  from  the  defen- 
dant to  the  plaintiff  in  respect  of  work  and 
labour  as  an  attorney  in  the  superior  courts,  and 
that  no  signed  bill  had  been  delivered  pursuant 
to  the  statute :  —  Held,  that  the  plea  was 
sufficient,  although  it  was  contended  that  the 
"moneys"  referred  to  "fees,"  and  that  there 
was  no  answer  in  respect  of  the  materials.  HRll 
V.  Wright,  5  Scott,  662. 

A  special  plea  to  an  action  on  an  attorney's 
bill,  which  set  up  as  a  defence,  that  the  plaintiff 
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condacted  the  business  so  negligently  and  nn- 
skilfally  as  to  be  nseless  to  the  defendant ;  or, 
that  it  was  done  under  an  indemnity  from  the 
plaintiff  against  costs  and  expenses,  was  bad  on 
special  demarrer,  as  amounting  to  the  general 
issae.  Hill  v.  Allen,  2  M.  &  W.  288  ;  5  D.  P.  C. 
471;M.  &H.  37;lJar.  44. 

Id  an  action  against  two,  a  plea  by  one,  that 
no  bill  had  been  deliyered  to  him,  or  left  at  his 
dwelling-house,  is  bad.  Kiteley  v.  SeoJUld,  6 
Jur.  1059. 

To  an  action  for  work  and  labour,  as  an  at- 
torney, the  defendant,  being  under  terms  to 
plead  issuably,  pleaded  that  no  sigpoed  bill  had 
been  delivered  : — Held,  that  this  was  an  issuable 
plea.  Wilkinson  v.  Page,  6  M.  &  G.  1012 ;  7 
Scott,  N.  R,  961  ;  1  D.  &  L.  913  ;  13  L.  J.,  C.  P. 
12  ;  8  Jur.  293. 

Declaration  for  work  as  an  attorney,  with  a 
count  upon  an  account  stated.  Plea  denied  the 
delivery  of  any  bill  as  by  the  statute  required. 
The  work  was  entirely  conveyancing,  and  a  bill 
(not  signed)  was  inclosed,  and  referred  to  in  a 
letter  signed  by  the  attorney  before  the  passing 
of  the  statute : — Held,  that  the  plea  was  not 
bad  for  not  alleging  that  the  work  had  been 
done  since  the  passing  of  the  act,  or  that  it  was 
work  the  charges  for  which  were  tajLable  before 
the  passing  of  the  act.  Brooks  v.  JBoeketi,  9 
Q.  B.  847  ;  16  L.  J.,  Q.  B.  178  ;  11  Jur.  284. 

Held,  secondly,  that  the  delivery  of  the  bill 
did  not  satisfy  the  37th  section  of  6  &  7  Vict, 
c.  73,  and  was  not  within  the  saving  in  s.  1, 
because  the  bill  was  not  taxable  before  the  act, 
and,  therefore,  the  delivery  of  it  was  not  under 
any  of  the  repeal^  statutes.    lb. 

Held,  thirdly,  that  the  plea  was  an  answer  to 
the  count  on  the  account  stated.    /  b. 

To  a  declaration  against  several  contractors, 
for  work  and  labour  as  an  attorney,  and  for 
money  paid,  one  pleaded  that  the  action  was 
commenced  after  6  &  7  Vict.  c.  73,  and  was  for 
the  recovery  of  certain  fees,  charges  and  dis- 
bursements, claimed  by  the  plaintiff  to  be  due, 
in  respect  of  business  done  as  an  attorney,  as  in 
the  first  count  mentioned  ;  and  that  the  plain- 
tiff did  not,  one  calendar  month  before  action, 
deliver  unto  the  defendant,  he  being  the  party 
to  be  charged  therewith,  or  send  by  the  post  to, 
or  leave  for  him  at  his  counting-house,  office  of 
business,  dwelling-house  or  last  known  place  of 
abode,  a  signed  bill  of  costs  : — Held,  that  the 
pica  was  good,  and  sufficiently  negatived  a  de- 
livery of  a  signed  bill  in  compliance  with  the 
statute.  Tatfi  v.  Hitehins,  7  D.  &  L.  128  ;  7  B. 
C.  875  ;  18  L.  J.,  C.  P.  256  ;  14  Jur.  20. 

Held  also,  that  the  word  »*  disbursements " 
must  be  taken  to  apply  to  the  "  money  paid  "  in 
the  second  count ;  and  therefore  that  the  plea, 
which  was  pleaded  generally,  contained  a  suffi- 
cient answer  to  that  count  also.    /  b. 

Plea,  that  the  action  was  commenced  after 
the  coming  into  operation  of  the  6  &  7  Vict.  c. 
73,  and  was  prosecuted  to  recover  from  the  de- 
fendant the  amount  of  fees  by  the  plaintiff, 
claimed  and  demanded  to  be  due  to  him  for 
work  done,  and  that  the  same  was  done  by  the 
plaintiff  as  attorney  and  solicitor  of  and  for  the 
defendant,  and  that  no  signed  bill  was  delivered 
to  the  defendant : — Held,  on  special  demurrer, 
first,  that  it  sufficiently  confessed  the  work  done. 
Scadding  v.  Eyles,  9  Q.  B.  858  ;  15  L.  J.,  Q.  B. 
364  ;  10  Jur.  945. 

Held,  secondly,  that  it  was  not  necessary  to 


state  that  the  work  was  done  after  the  coming 
into  operation  of  the  statute,  or  that  the  work 
w^as  done  in  England  by  the  plaintiff,  as  an 
attorney  practising  in  England.    lb. 

A  declaration  stated  that  the  defendant  was 
indebted  to  the  plaintiffs  in  divers  unliquidated 
debts,  namely,  for  so  much  as  the  plaintifb  de^ 
served  to  have  of  the  defendant  for  work  done  by 
the  plaintifb  as  attorneys  for  the  defendant; 
that  the  plaintiffs  alleged  that  the  debts  amounted 
to  171^  9f.  8^.,  and  the  defendants  to  147/.;  tha 
it  was  agreed  that  the  dispute  between  them 
should  be  put  an  end  to,  and  the  amount  of  the 
debts  fixed  at  1502. ;  that  the  plaintiffs  should 
relinquish  their  claim  to  the  residue,  and  that 
the  debts  should  be  satisfied  upon  the  terms  of 
the  defendant  agreeing  to  pay  the  plaintiffs  150/. ; 
that  the  disputes  were  ended ;  that  the  debts 
were  agreed  and  fixed  at  150Z. ;  that  the  plain- 
tiffs hML  not  made  any  further  claim  ;  and  that 
the  debts  were  satisfied  upon  the  terms  in  that 
behalf.  Breach,  non-payment  of  150Z.  Pica, 
that  the  plaintiffs  did  not,  one  calendar  month 
before  the  commencement  of  the  suit,  deliver  to 
the  defendant  a  signed  bill : — Held,  that  the  de- 
claration, at  the  best,  amounted  to  a  special 
count  on  an  account  stated,  and  that  the  plea  was 
good  in  form  and  substance.  Bridgtiian  y. 
Dean,  7  Ex.  199  ;  21  L.  J.,  Ex.  90. 

To  counts  for  work  and  labour,  money  paid  and 
interest,  the  defendant  pleaded,  first,  as  to  48/., 
parcel,  and  the  causes  of  action  in  respect  thereof, 
the  non-rejoinder  of  a  co-contractor.  Secondly, 
as  to  15/.,  parcel  of  the  residue,  and  the  causes  of 
action,  that  the  plaintiff  sought  to  recover  fees, 
charges  and  disbursements  as  an  attorney,  and 
that  no  signed  bill  had  been  delivered  : — Held, 
on  special  demurrer,  that  the  plea  in  abatement 
was  good,  though  not  pleaded  to  any  particular 
count  or  sum.    Rhodes  v.  Turner,  3  £^  607. 

Held,  also,  that  the  second  plea  was  bad,  as  it 
afforded  no  answer  to  the  claim  for  interest.  lb, 

Xvidenee.] — An  examined  copy  of  a  bill  of 
costs,  the  onginal  of  which  has  been  delivered  to 
the  client,  may  be  admitted  without  proof  of 
notice  to  produce  the  original ;  and  is  conclusive 
as  to  the  reasonableness  of  the  items.  Anderson 
V.  May,  2  B.  &  P.  237  ;  3  Esp.  167  ;  S,P.,  Collins 
V.  Treweek,  9  D.  &  R.  456  ;  6  B.  &  C.  394. 

To  a  declaration  for  an  attorney's  costs,  the 
defendant  pleaded  that  he  was  always  ready  and 
willing  to  pay  a  just  and  reasonable  sum  in  satis- 
faction of  the  demand,  and  that  before  action  he 
offered  to  pay  such  just  and  reasonable  sum.  It 
was  proved  that  he  had  offered  to  pay  the  costs 
when  the  bill  was  taxed  : — Hold,  that  such 
evidence  did  not  support  the  plea.  Fdmtr  v. 
Bnrnby,  2  Scott,  N.  R.  689  ;  9  D.  P.  C.  466  ;  2 
M.  &  G.  629. 

After  action  an  attorney's  bill  was,  by  a  judge's 
order,  referred  to  the  master  to  be  taxed,  "  with- 
out prejudice  to  any  defence  the  defendant  may 
have  to  this  action."  The  master  taxed  the  bill, 
and  made  his  allocatur.  The  defendant  pleaded 
nunquam  indebitatus  and  payment : — Held,  that, 
at  the  trial,  the  allowance  of  items  in  the  bill  by 
the  master  on  the  taxation  was  primft  facie  evi- 
dence that  those  items  so  allowed  for  had  been 
done  by  the  plaintiff.  Wkalley  v.  Glover,  3  C. 
&  K.  13. 

In  an  action  on  an  attorney's  bill,  under  never 
indebted,  it  is  competent  to  the  plaintiff  to  shew 
that  a  greater  amount  is  due  to  him  than  the 
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roaster  allowed  on  taxation,  pursuant  to  an  order 
for  changing  llie  attdmey  in  the  course  of  the 
cause  in  which  the  costs  were  incurred.  Beck  v. 
Cleaver,  9  D.  P.  C.  111.     . 

2.  Secueity  for. 

88  ft  84  Vict.  0.  28,  8.  16.]— By  33  &  34  Vict, 
c.  28,  8.  16,  an  attorney  or  itolieitor  may  take 
seeurity  frotti.  his  client  for  hit  future  fee*, 
charges  arul  ditlurttcments  to  be  ascertained  by 
taxation  or  otherwise. 

Before  38  ft  34  Vict.  o.  28,  s.  16— Bond.]— An 

attorney  or  solicitor  cannot  take  a  bond  of  his 
client  for  unliquidated  costs.  Newmans,  Payne. 
4  Bro.  P.  C.  350. 


Mortgage.]  —Nor  can  he  take  a  security 

by  mortgage  for  future  bills  of  costs^or  business 
to  be  done.  Pitcher  v.  Rigby,  9  Price,  83  ; 
S.  P.J  Jones  V.  Trij)j),  Jacob,  C.  C.  322. 

A  mortgage  by  a  client  to  an  attorney  for  costs 
due  and  to  become  due  is  a  valid  security  for  the 
costs  then  due  only.  Williams  v.  Piggntt,  Jacob, 
C.  C.  598. 

It  is  a  well-established  rule,  that  a  solicitor 
cannot  take  a  mortgage  from  his  client  as  a 
security  for  costs  to  be  incurred.  Booth  v.  Crcs- 
icioke,  13  L.  J,.  Ch.  217  ;  8  Jur.  323  ;  S,  P., 
Uppington  v.  Bullcn,  2  D.  &  W.  184  :  1  C.  &  L. 
291  (Ir.). 

Or  apply  a  security  already  taken  to  the  pay- 
ment of  costs,  which  may  be  subsequently  in- 
curred. Foster,  In  re,  Walker,  Ex  jf arte,  29 
L.  J.,  Ch.  625  ;  6  Jur.,  N.  S.  687. 

Where  a  solicitor  has  taken  a  mortgage  from 
his  client  to  secure  the  payment  of  costs,  he  is 
entitled  to  maintain  a  bill  for  foreclosure,  though 
an  order  for  taxation  has  been  obtained  against 
him  at  the  Rolls,  and  no  bill  of  costs  has  been 
delivered.  Thomas  v.  Cross,  10  Jur.,  N.  S.  1163  : 
11  L.  T.  430;  13  W.  R.  166. 

The  7  &  8  Vict.  c.  73,  s.  37,  is  no  bar  to  such  a 
suit.    lb. 


Eeceiving  Deposit  of  Title  Deedi.] — A  so- 


licitor cannot  receive  a  deposit  of  title-deeds  as 
security  for  future  bills.  Lai7ig,  Ex  parte,  2 
Mont.  &  Ayr,  381. 


Warrant  of  Attorney.]— So,  a  wan-ant 


of  attorney  given  by  a  client  to  his  attorney  to 
secure  future  costs  is  illegaL  Joms  v.  Ilv^Uer, 
1  D.  P.  C.  462. 


Koney  Advanced.]— But  a  warrant  of 


attorney  given  to  secure  the  payment  of  future 
costs,  and  also  of  costs  and  money  already  due 
and  advanced,  though  void  as  to  the  client's 
future  liability,  is  valid  as  to  his  actual  liability. 
Holdsworth  v.  Wakenian,  1  D.  P.  C.  632. 


PromiMory  Kote.]— An  attorney  who  has 


received  a  promissory  note  on  account  of  costs 
may  bring  an  action  on  the  note,  although  he 
has  not  delivered  a  signed  bill :  and  it  is  no  ob- 
jection that  the  note  includes  future  costs. 
Jeffreys  v.  Evan^,  3D.  &  L.  52 ;  14  M.  &  W. 
210. 


Assignment  of  Snbject-Katter  of  Action.] 


—After  veidict  and  before  judgment  a  plaintiff  I 


in  ejectment  assigned  the  subject-matter  of  the 
suit  to  his  attorney,  as  a  security  for  money  ad- 
vanced by  him  for  carrying  on  the  suit  and  other 
purposes  and  for  the  amount  due  to  him  for  his 
professional  services  :— Held,  that  the  assignment 
was  not  void  as  against  public  policy,  or  by 
reason  of  champerty  and  maintenance,  being 
only  a  security  and  not  an  absolute  purchase. 
Anderson  v.  Radcliffe,  El.,  Bl.  &  El.  806  ;  29 
L.  J.,  Q.  B.  128 ;  6  Jur.  N.  S.  578  ;  8  W.  R.  283 
—Ex.  Ch. 

3.  Lien  for. 
a.  On  WhAt. 

i.  Documcfits, 

Generally.]— A  solicitor  is  entitled  to  a  general 
lien  for  costs  on  papers  deposited  with  him  by 
his.  client  for  a  particular  purpose  onlv,  unless 
that  general  lien  is  excluded  by  a  sj)ecial  agree- 
ment. Colmer  v.  Ede,  40  L.  J.,  Ch.  185  :  23  L.  T. 
884;  19  W.  R.  318. 

An  attorney  has  a  lien  for  his  general  balance 
on  papers  of  his  client  which  come  to  his  hands 
in  the  course  of  his  professional  employment. 
Sterenson  v.  Blakelock,  1  M.  &  8  535, 

He  has  a  lien  on  the  papers  in  a  particular 
suit,  not  only  for  his  costs  in  that  suit,  but  for 
his  general  costs.    Broom  head,  In  re,  5  D.  &  L 
52  ;  16  L.  J.,  Q.  B.  355. 

A  solicitor  has  a  lien  on  papers  delivered  to 
him  in  that  character  for  all  professional  busi- 
ness, but  no  lien  as  a  solicitor  on  papers  de- 
livered to  him  as  steward.      Champernoicn  v 
Scott,  6  Madd.  93. 

Deeds  deposited  with  a  solicitor  for  a  particular 
purpose,  and  after  that  has  failed  permitted  to 
remain  with  him,  arc  subject  to  the  general  lien. 
Pembcrton,  Ex  paHe,  18  Ves.  282. 

A  testator  devised  his  estates  to  trustees  to  re- 
ceive the  rents  and  profits,  and  pay  and  ai)i)ly 
two-thirds  of  them  to  the  plaintiff,  and  one-thiixl 
to  his  widow  during  her  life,  and  after  her  de- 
cease he  devis-d  the  estates  to  the  plaintiff  in 
fee.  The  trustees  deposited  the  deeds  with  an 
attorney,  for,  purjxjses  connected  with  the  trust 
who  claimed  to  detain  the  deeds  as  a  lien  for  his 
charges  incurred  in  respect  thereof :— Held,  that 
he  was  not  entitled  to  detain  them  from  the 
plaintiff  on  the  death  of  the  widow,  as  the  debt 
incurred  was  the  pei-sonal  debt  of  the  trustees. 
Lightfoot  v.  Keanc,  1  M.  &  W.  745  ;  2  Gale,  138. 

Trover  against  an  attorney  for  deeds ;  cause 
referred  ;  award,  a  nonsuit,  and  each  party  to 
pay  his  own  costs  :— Held,  that  the  attorney  had 
no  lien  on  the  deeds  for  the  costs.  Sharne,  In 
re,  1  D.  P.  C.  432.  ' 

Held,  also,  that  the  attorney  had  no  lien  on 
the  deeds  for  expenses  incurred  by  him  in  con- 
sequence of  applications  made  to  him  for  the 
deeds.    lb. 

An  attorney  having  a  lien  on  a  deed  for  the 
costs  of  drawing  it  is  not  bound  to  produce  it  on 
a  subpoena  duces  tecum  for  the  client.    Kemn  v 
King,  2  M.  &  R.  437  ;  C.  &  M.  396.  ' 

R.  and  C,  at  H.  and  T.'s  request,  paid  to  H 
and  T.'s  country  solicitora  350i.  in  part  discharee 
of  costs  incurred  by  H.  and  T.  in  certain  ad- 
ministration suits.  Thereupon  the  countiy  soli- 
citors by  indenture  assigned  to  R.  and  C.  certain 
documents  on  which  they  had  a  lien,  and  cove- 
nanted that  they  would  hold  any  charging  order 
they  might  obtain  from  the  Court  of  Chanceiy 
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for  payment  of  their  costs,  in  trust  to  indemnify 
R.  and  C.  By  a  sabaequent  order  of  the  court 
the  costs  were  to  bte  taxed  and  paid  out  of  funds 
in  court  to  the  town  agents  of  the  country  soli- 
citora  : — Hold,  that  the  costs  must  be  paid  to  R. 
and  C.  in  satisfaction  of  their  claims  under  the 
indenture.  Cockayne  v.  Ilarruan^  15  L.  R.,  Eq. 
298  ;  42  L.  J.,  Ch.  660  ;  21  W.  R.  520. 

Messrs.  G.,  solicitors,  having  been  requested 
by  P.,  another  solicitor,  on  behalf  of  a  client  for 
whom  they  had  hitherto  acted,  to  deliver  up  all 
deeds  belonging  to  the  client  on  the  usual  terms, 
sent  the  deeds  to  a  relative  of  the  client  who 
held  a  power  of  attorney  from  him,  with  the  bill 
of  costs,  the  amount  of  which  they  retained  out 
of  moneys  in  their  hands  belonging  to  the  client, 
and  they  then  informed  P.  that  they  had  no 
dec  is  in  their  possession,  and  no  bill  of  costs 
against  the  client.  An  oider  of  course  was  then 
taken  out  by  P.,  on  behalf  of  the  client,  for 
taxation  and  delivery  up  of  deeds  and  papers, 
but  it  was  not  complied  with,  and  a  writ  of 
attachment  was  issued  against  Messrs.  G. : — 
Held,  that  they  were  not  justified  in  refusing  to 
deliver  up  the  papers,  or  to  give  in  their  bill  for 
taxation.  Grrgtj^  In  re,  Prancf,  In  rc%  9  L.  R., 
Kq.  137  ;  39  L.  J.,  Ch.  107  ;  23  L.  T.  234  ;  18 
W.  R.  589. 

On  payment  of  his  costs,  a  solicitor's  lien  on 
documents  of  his  client  in  his  possession  ceases  ; 
he  is  then  bound  to  deliver  them  up  on  his  client's 
demand,  and  cannot  refuse  delivery  because 
third  persons  claim  an  interest  therein.  IJmma 
tStlcrr  Mining  Comjjany^  In  re.  Turner^  In  rc^ 
24  W.  R.  54. 

The  trustee  of  a  bankrupt's  estate  appointed  a 
solicitor,  whose  appointment  was  duly  confirmed, 
and  who  tmnsacted  considerable  professional 
business  for  the  trustee  as  such.  After  several 
years  the  trustee  was  removed  by  the  creditors, 
and  a  new  trustee  apiwintal,  who  called  upon 
the  solicitor  to  hand  over  all  documents  relating 
to  the  estate  to  himself  or  to  his  solicitor.  The 
solicitor  of  the  old  trustee  opposed  this  applica- 
tion on  the  ground  that  he  had  a  lien  on  them 
for  his  costs  : — Held,  that  he  had  a  lien  upon  all 
documents  the  fruits  of  his  own  labour  or  ex- 
l)cnse.  Yaldcn,  Ex  imrte^  Ansthij  In  rp,  4  Ch. 
D.  129  ;  46  L.  J.,  Bk.  59  ;  35  L.  T.  720~C.  A. 


Hot  Greater  than  Bight  of  Client.  ]~ 


But  the  lien  which  an  attorney  has  on  the  papers 
in  his  hands  is  only  commensurate  with  the  right 
which  the  party  delivering  the  papers  to  him  has 
therein.    Mollis  v.  Clartdgv^  4  Taunt.  807, 

The  lien  of  an  attorney  is  only  co-extensive 
with  the  rights  of  his  client,  and  therefore,  as 
between  the  plaintiff  and  defendant,  the  lien  of 
the  plaintiff's  attorney  cannot  affect  the  right 
•of  the  defendant.  Symona  v.  lilake^  2  C,  M.  &  R. 
410  ;  4  D.  P.  C.  263  ;  1  Gale,  182. 


Hot  Confined  to  Deeds  and  Papers.] — A 


solicitors  lien  for  costs  is  not  confined  to  deeds 
and  papers,  but  extends  to  other  articles  delivered 
to  him  for  the  purpose  of  being  exhibited  to  wit- 
nesses on  the  trial  of  an  action.  Friswell  v. 
King,  15  Sim.  191. 

Power  of  Tmitee  in  Bankruptcy  to  Demand 
Delivery  of.] — S.  and  M.,  solicitors,  obtained 
possession  in  the  course  of  business  of  certain 
deeds  and  documents  the  property  of  W.,  whose 
solicitors  they  were,  and  retained  possession  of 


same,  subject  to  a  lien  for  coisfs  due  by  W.  to 
them.  W.  was  subsequently  adjudicated  a  bank- 
rupt, and  his  assignees  applied  for  an  oixler 
that  8.  and  M.  should  deliver  up  to  them  the 
deeds  and  documents  so  in  their  possession.  The 
court  refused  the  application.  W'atters^  In  rr. 
7  L.  R.,  Ir.  531. 

Mortgage  Deeds.] — A  solicitor  was  instructed 
to  prepare  a  mortgage,  and  the  title-deeds  of  the 
property  were  deposited  with  him  for  this  puri>osc 
by  the  mortgagor.  He  was  also  acting  as  soli- 
citor for  the  mortgagee,  and  when  the  mortgage 
was  executed  he  continued  to  hold  the  deeds  on 
behalf  of  the  mortgagee.  The  mortgagor  filed 
a  liquidation  petition,  and  the  solicitor  was  cm- 
ployed  on  behalf  of  the  trustee.  The  trust-ee  sold 
the  equity  of  redemption  and  the  solicitor  re- 
ceived the  purchase-money  : — Held,  that  the 
solicitor  had  a  lien  on  the  deeds  against  the 
mortgagor,  and  was  entitled  to  retain  out  of  the 
purchase-money  the  amount  of  costs  due  to  him 
from  the  mortgagor.  Messenger^  In  re,  Caltvrt^ 
Exxiartc,  3  Ch.  D.  317  ;  45  L.  J.,  Bk.  134. 

A  company  having  issued  a  debenture  loan,  a 
deed  was  prepared  by  their  solicitor  mortgaging 
their  pro|)erty  to  two  of  the  directors  as  trustees 
for  the  debenture  holders,  the  same  solicitor 
acting  also  for  the  trustees.  The  mortgage  con- 
tained a  power  of  sale  and  the  usual  covenant 
against  incumbrances.  The  company  afterwards 
passed  a  resolution  for  a  voluntary  winding-up, 
whereupon  the  trustees,  acting  under  their  power 
of  sale,  contracted  to  sell  the  mortgaged  pro- 
perty to  a  purchaser  and  applied  to  the  solicitor 
for  the  company's  title-deeds,  which  were  in  his 
possession.  He  however  i-efused  to  give  them 
up,  claiming  a  lien  upon  them  for  costs  incurred 
by  the  company  prior  to  the  mortgage.  Upon  a 
petition  by  the  trustees  and  a  debenture  holder 
praying  that  the  solicitor  might  be  ordered  to 
deliver  up  the  title-deeds  to  them  : — Held,  that 
the  solicitor  was  not  entitled  to  a  lien  on  thi' 
deeds,  and  that  they  must  be  delivered  up  to 
them.  SnrlL  In  re,  6  Ch.  D.  105  ;  46  L.  J.,  C:i. 
627 ;  37  L.  T.  350  ;  25  W.  R.  823. 

A  mortgagee's  attorney  having  jwsscssion  of 
the  title  deeds  has  a  lien  upon  such  deeds  for 
costs  due  to  him  from  the  mortgagee.  Ogle  v. 
Storey,  1  N.  &  M.  474  ;  4  B.  &  Ad.  735. 

A.,  the  attorney  of  B.,  an  intended  mortgagee, 
has  no  lien  as  against  C.  the  intended  mortgagor, 
for  the  costs  of  preparing  the  mortgage  upon 
deeds  delivered  by  C.  to  B.,  and  by  the  latter 
handed  over  to  A.  for  the  purpose  of  investigat- 
ing C.'s  title.  Pratt  v.  Vizard,  2  N.  &  M.  4rj5  ; 
5  B.  &  Ad.  808. 

A  mortgagee  of  lands  handed  over  the  deeds 
to  his  attorney.  The  mortgagor  paid  the  princi- 
pal and  interest,  and  the  lands  were  re-conveycd 
to  him  : — Held,  that  the  attorney  could  not  re- 
tain the  deeds  against  him,  as  a  security  for  the 
expenses  of  the  transaction  due  from  the  mort- 
gagee to  the  attorney.  Wakefield  v.  Newhon^  6 
Q.  B.  276. 


Kortgage  by  Client  to  his  Solicitor.] — 


A  client  mortgaged  property,  which  was  at  the 
time  subject  to  a  first  mortgage,  to  his  'solicitorti, 
who  prepared  the  mortgage  deed.  Afterwards 
the  mortgagor  made  a  tUrd  mortgage  to  another 
person : — ^Held,  in  an  action  by  the  solicitors 
against  the  first  and  third  mortg^agees  and  the 
mortgagor,  that  they  were  entitled  only  to  their 
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oidinaiy  costs  as  mortgaeees,  and  that  they  had 
no  lien  on  the  mortgage  deed  for  the  costs  of  its 
preparation  or  other  costs  dae  to  them  from  the 
mortgagbr.  Shield  v.  Eden^  10  Ch.  D.  291 ; 
40  L.  T.  283  ;  27  W.  R.  477— C.  A. 


Solioitor  of  Mortgagees  Aeting  for  Mort- 


gagor.]— A  mortgage  deed  and  the  title  deeds  to 
the  mortgaged  property  were  deposited  hy  the 
mortgagees  with  their  solicitors  for  saie  costody. 
Afterwards  the  mortgagor  instructed  the  same 
solicitors  to  sell  the  property,  and  they  employed 
an  auctioneer  for  the  purpose,  and  made  use  of 
the  deeds  in  preparing  particulars  and  conditions 
of  sale.  The  property  was  put  up  for  sale,  but 
was  not  sold.  The  mortgagor  then  filed  a  liqui- 
dation petition,  and  the  trustee  contracted  to 
sell  the  mortgaged  property : — Held,  that  the 
solicitors  had  no  lien  on  the  deeds  as  against  the 
trustee  in  i-espect  of  their  costs  of  the  abortive 
sale.  I\ller,  JSx  parte,  Lang,  In  re,  16  Ch.  D. 
617  ;  60  L.  J.,  Oh.  448  ;  44  L.  T.  63  ;  29  W.  R. 
448. 

A  solicitor  acting  for  the  mortgagee  as  well 
as  mortgagor  in  the  preparation  of  a  mortgage 
thereby  loses  his  lien  on  the  title-deeds  in  his 
possession  for  costs  due  to  him  from  the  mort- 
gagor, unless  such  lien  is  expressly  reserved, 
even  though  the  mortgagee  may  have  known 
that  the  solicitor  had  such  lien  as  against  the 
mortgagor.    Sn^ll,  In  re,  svpra. 

Solicitors  Acting  for  a  Company  and  for  Trus- 
tees of  Debentare  Holders.]— Solicitors  of  a 
company,  who,  upon  the  occasion  of  the  direc- 
tors conveying  all  the  property  of  the  company 
to  two  of  their  body  upon  trusts  to  secure  the 
repayment  of  moneys  borrowed  upon  debentures, 
prepare  a  mortgage  deed  and  act  for  the  com- 
pany and  the  trustees,  have  no  right  of  lien  for 
the  payment  of  their  costs.  Mason  and  Taylor, 
In  re,  10  Ch.  D.  729;  48  L.  J.,  Ch.  193:  27 
W.  R.  311. 

On  Will.] — A  solicitor  has  no  lien  upon  the 
will  of  his  client.  Baleh  v.  Symes,  1  Turn. 
&  Russ.  87. 

Cheques.] — H.  having  employed  a  solicitor 
to  take  proceedings  in  respect  of  certain 
shares  of  which  H.  was  holder,  deposited  with 
him  the  certificates  of  such  shares  as  security  for 
the  costs.  H.  afterwards  tranrierred  to  a  com- 
pany hi9  interest  in  the  shares,  with  notice  of 
the  lien  of  the  solicitor,  and  the  solicitor  accepted 
the  retainer  of  the  company  to  continue  the 
proceedings,  and  the  solicitor  obtained  certain 
cheques  in  exchange  for  the  shares  which  the 
complainants  claimed  to  have  delivered  to  them  : 
— Held,  that  the  solicitor  was  entitled  to  retain 
these  cheques  as  security  for  his  costs  due  from 
H.,  notwithstanding  that  he  had  accepted  a  re- 
tainer from  the  company.  General  Share  and 
Tnut  Company  v.  Cnapman,  46  L.  J.,  C.  P.  79  ; 
36  L.  T.  179. 

Of  Papers  of  Two  Persons  Jointly.] -—Where 
an  attorney  has  a  lien  upon  the  papers  of  two 
persons  jointly,  the  court  will  not  try  the  rights 
of  the  parties  by  directing  to  whom  they  shall 
be  given  up  upon  the  lien  being  satisfied.  Dun- 
can V.  Richmond,  1  Moore,  99  ;  7  Taunt.  391. 

Solicitor  of  Company  aeting  Ultra  vires.] — 


Where  the  directon  of  a  company  carry  on  a 
business  not  authorized  by  the  deed  of  settle- 
ment, and  costs  are  thereby  incurred,  the  so- 
licitors of  the  company  have  no  lien  for  their 
costs  on  the  papers  of  the  company.  Pkcenup 
Life  Assurance  Company,  In  re,  Howard  and 
Dollmany  Ex  parte,  1  H.  &  M.  433. 

Where,  in  such  a  case,  moneys  have  been  re* 
covered  in  any  of  the  actions,  although  the  so- 
licitors would  have  a  lien  for  their  costs  on  such 
moneys  while  in  their  hands,  yet  after  they  Imve 
paid  over  such  moneys  to  the  company,  and  al- 
lowed them  to  be  incorporated  with  the  general 
assets,  they  have  no  lien  on  those  assets  in  re- 
spect of  such  costa.    lb. 


SoUettor  Sefosing  to  Continue  Proceedings.] 

— ^When  a  solicitor  applied  to  his  client  for  funds 
to  carry  on  a  suit,  and  upon  the  client  not  fur- 
nishing any,  delined  to  continue  to  conduct  the 
litigation,  and  the  client  appointed  fresh  polici- 
tors : — Held,  that  this  was  a  discharge  by  the 
solicitor,  and  that  he  might  be  called  upon  to 
deliver  to  the  new  solicitors  the  papers  relating 
to  the  matters  in  the  suit,  on  their  undertaking 
to  hold  them  without  prejudice  to  his  lien,  and 
to  return  them  undefaced  within  twelve  days 
after  the  conclusion  of  the  suit,  and  to  allow  the 
former  solicitor  access  to  them  for  the  purpose 
of  carrying  on  an  action  for  his  costs.  Jfobin* 
V.  Goldingkam,  13  L.  R.,  £q.  440  ;  41  L.  J..  Ch. 
813  ;  25  L.  T.  900. 

When  all  Matters  in  Dispnte  have  heen  Be- 
ferred.! — The  lien  of  an  attorney  cannot  be 
affected  by  reference  of  the  cause  and  all  mntters 
in  dispute  between  the  parties.  Cowell  v.  Jtrttr^ 
ky,  4  M.  &  Scott,  265  ;  10  Ring.  432  ;  2  D.  l^  C. 
780. 

Does  not  Protect  Kon-Prodnotion  at  Trial  of 
Action.] — In  an  action  by  a  married  woman 
against  her  husband  and  the  trustees  of  her 
marriage  settlement,  the  solicitor  who  preimred 
the  settlement  was  called  as  a  witness  for  the 
plaintiff,  and  required  to  produce  the  settlement 
under  a  subpoena  duces  tecum.  The  solicitor 
objected  to  produce  it  on  the  ground  that  it  had 
not  been  paid  for,  and  asserted  a  general  lien  on 
it.  The  settlement  was  prepared  on  the  instruc- 
tions of  the  wife  in  contemplation  of  her  mar- 
riage in  1873  ;  i.  e.,  between  the  dates  of  the 
Married  Women's  Property  Act,  1870,  and  the 
Amendment  Act,  1874  : — Held,  that  the  solicitor 
was  bound  to  produce  it.  Fowler  v.  Fowler,  50 
L.  J.,  Ch.  686  ;  44  L.  T.  799  ;  29  W.  R.  800. 

A  solicitor  is  not,  on  the  ground  of  his  lien  on 
documents  of  a  bankrupt  in  respect  of  prcfos- 
sional  services  before  the  bankruptey,  entitled  to 
refuse  to  produce  such  documents  for  examina- 
tion by  the  trustee.  Toleman  and  England,  In 
re,  Bramble,  Ex  parte,  13  Ch,  D.  886  ;  42  L.  T. 
413  ;  28  W.  R.  676. 

The  solicitors  for  the  trustees  of  an  estate 
which  is  under  the  administration  of  the  court 
have  not,  after  their  discharge,  such  a  lieu  for 
costs  and  for  money  advanced  in  the  suit  as  will 
enable  them  to  refuse  the  production  of  docu- 
ments which  are  required  by  the  receiver  for  the 
management  of  the  estate.  Belaney  v.  Ffrenek, 
8  L.  R.,  Ch.  918  ;  48  L.  J.,  Ch.  312;  29  L.  T. 
706  ;  22  W.  R.  177. 

The  solicitor  for  the  psrtiM  to  an  adminis- 
tration action  will  Doty  on  a  change  of  solicitor. 
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be  allowed  to  assert  his  lien  for  costs  on  papers 
in  his  possession  in  such  a  way  as  to  embanass 
the  proceedings  in  the  action.  On  the  contrary, 
he  must  produce  the  papers  when  they  are  re- 
quired for  the  carrying  on  of  the  proceedings. 
JJoujfhtoHj  In  rdf  Boughton  t.  Bougnton^  23  Ch. 
D.  169  ;  48  L.  T.  413  ;  31  W.  R.  617. 

An  order  having  been  made  for  winding  up  a 
company,  applications  were  made  by  the  official 
liquidator  against  B.,  a  solicitor  employed  by  the 
company  before  the  winding-up,  that  B.  might 
be  ordered  to  deliver  up  tiie  following  docu- 
ments :  1.  The  share  register  and  minute  book, 
which  were  in  B.'s  hands  before  the  commence- 
ment of  the  winding-up  :  2.  Other  documents 
which  came  to  B.'s  hands  after  the  presentation 
of  the  winding-up  petition,  but  before  the 
winding-up  order  :  3.  Documents  relating  to  al- 
lotments of  shares  which  had  come  to  B.'s  hands 
before  the  presentation  of  the  petition.  B. 
resisted  the  applications  on  the  ground  that  he 
claimed  a  lien.  Mr.  Justice  Chitty  ordered  that 
all  the  documents  should  be  delivered  to  the 
liquidator,  subject  to  the  lien,  if  any,  of  B. : — 
Held,  on  appeal,  that  the  order  was  right  as 
regarded  the  share  register  and  minute  book, 
for  that  the  directors  had  no  power  to  create 
any  lien  on  them  which  could  interfere  with 
their  being  used  for  the  purposes  of  the  com- 
pany : — H^d,  also,  that  the  order  was  right  as 
to  class  2  ;  for  that  a  solicitor  could  not  assert 
against  documents  which  came  to  his  hands 
pending  the  winding-up  any  such  lien  as  would 
interfere  with  the  prosecution  of  the  winding- 
up  : — But  held,  that  the  order  for  delivery  of 
class  3  must  be  discharged,  for  that  the  winding- 
up  order  could  not  defeat  any  valid  lien  existing 
at  the  time  when  the  winding-up  petition  was 
presented.  Belaney  v.  Ffrench  (8  L.  R.,  Ch. 
918)  and  Baugkton  v.  Bmghtm  (23  Ch.  D.  169) 
distinguished.  Capital  Fire  Insurance  Amso- 
ciation,  In  re,  24  Ch.  D.  408 ;  53  L.  J.,  Ch. 
71  ;  32  W.  R.  260— C.  A. 

Payment  into  Court — Order  for  Delivery  over 
of  Doooments.] — Upon  an  application  for  de- 
livery over  of  all  documents  in  a  discharged 
solicitor's  possession  made  by  clients  under- 
taking to  pay  into  court  a  sum  amply  sufficient 
to  secure  the  solicitor  in  respect  of  all  demands, 
the  court  will  make  the  order  asked  for  pro- 
vided that  circumstances  of  pressing  necessity 
are  shewn.  South  IJsscx  Equitable  InteMment 
and  Advance  C&mpany,  In  re,  46  L.  T.  280. 

In  Caici  of  Fartnenhip — Of  Clients.]— An  at- 
torney with  whom  title-deeds,  the  property  of  a 
member  of  a  firm,  have  been  deposited  by  that 
member,  in  the  course  of  professional  business 
done  on  his  private  account,  has  no  lien  on  them 
for  a  debt  due  from  the  partnership.  Turner  v. 
Dcane,  6  D.  &  L.  669  ;  3  Ex.  836 ;  18  L.  J.,  Ex. 
343. 


Of  Solioiton.] — ^After  A.  had  employed 


D.  and  C.  as  his  solicitors,  they  took  D.  into 
partnership  with  them,  and  A.  employed  the 
new  firm.  In  the  course  of  that  employment, 
papers  belonging  to  him  came  into  their  posses- 
sion : — Held,  that  B.  and  0.  had  no  lien  on  the 
papers  for  costs  which  A.  owed  them  before  they 
took  D.  into  partnership.  Forshuw,  In  re,  16 
Sim.  121  ;  17  L.  J.,  Ch.  61. 
A  solicitor  does  not  acquire  a  lien  for  costs 


due  to  himself  solely  npoa  documents  which 
came  into  the  joint  possession  of  himself  and  \m 
partner  or  partners,  but  he  does  not  lose  his  lien 
for  such  costs  upon  documents  which,  having 
come  into  his  ovm  possession,  are  afterwards 
continued  in  the  possession  of  himself  and  his 
partner  or  partners.  Pelly  v.  Wathen,  7  Hare, 
361 ;  18  L.  J.,  Ch.  281 ;  14  Jur.  9. 

When  Solicitor  in  Prison.] — ^A  solicitor  al- 
lowed himself  to  be  arrested  for  debt  and  de- 
tained in  prison.  A  client,  for  whom  he  was 
acting,  presented  a  petition  for  delivery  up  of 
her  papers,  upon  which  he  claimed  to  have  a  lien 
for  costs  : — ^Held,  that  he  was  not  entitled  to  any 
such  lien,  although  he  alleged,  and  there  was 
reason  to  believe,  that  his  imprisonment  had 
arisen  from  the  default  of  the  client  to  pay  ex- 
penses out  of  pocket,  which  she  had  agreed  to 
do.  WUliamt,  In  re,  28  Beav.  465  ;  30  L.  J.,  Ch. 
610 ;  6  Jur.,  N.  S.  908. 

Of  Clerk  to  Loeal  Board.] — ^Wherc  a  solicitor 
had  been  appointed  clerk  to  a  local  board,  with 
a  salary,  for  conducting  the  legal  as  well  as  the 
ordinary  business  of  the  board,  it  was  held  by 
Bacon,  V.-C,  upon  an  interlocutory  motion  in 
an  action  for  mandamus  to  compel  production  of 
papers,  that,  whatever  claim  tho  clerk  might 
have  against  the  board  for  payment  of  costs  in 
respect  of  professional  services,  he  had  no  right, 
being  in  the  relation  of  servant  to  the  board,  to 
refuse  production  of  the  legal  papers  or  other 
documents  claimed  by  the  board  as  belonging  to 
them  : — But  hdd,  by  the  Court  of  Appeal,  that 
as  such  an  order  would  prejudice  the  clerk's  lien, 
it  could  not  be  made  before  the  trial  of  the  action 
without  payment  into  court  of  a  sum  sufficient 
to  meet  the  amount  claimed  by  the  clerk,  upon 
which  he  was  to  have  the  same  lien  as  upon  the 
papers;  and  the  court  ordered  that  upon  that 
being  done  the  clerk  should  deliver  up  to  the 
plaintifEs  all  books  and  papers  claimed  in  the 
action.  Hewington  Local  Board  v.  Mdridge,  12 
Ch.  D.  349— C.  A. 

Of  Town  Clerk.] — ^A  town-clerk,  who  is  solici- 
tor to  a  corporation,  has  the  same  lien  on  cor- 
poration papers  for  professional  business  that  he 
would  have  if  he  were  not  also  town-clerk.  Bex 
V.  Sankey,  6  N.  &  M.  839 ;  S,  -P.,  Itex  v.  Wil- 
Hams,  2  H.  &  W.  275. 

Of  Town  Agent  for  Country  Solicitor.] — A 
client  paid  her  country  solicitor  his  bill  of  costs 
before  receiving  any  notice  that  the  town  agent 
of  the  solicitor  claimed  a  lien  upon  the  docu- 
ments in  his  possession  for  a  balance  alleged  to 
be  due  to  him  from  the  country  solicitor  on 
accounts  stated  between  them  : — Held,  that  the 
town  agent's  lien  did  not  attach,  and  that  he 
must  deliver  up  all  the  documents  in  his  pos- 
session. Vyse  V.  Foster,  10  L.  R.,  Ch.  236  ;  44 
1j.  J.,  Ch.  344  ;  32  L.  T.  219  ;  23  W.  R.  413. 
See  also  cases  post,  col.  1964. 

ii.  In  other  Cases, 

Hot  Confined  to  Deeds  and  Papers/] — A  so- 
licitor's lien  for  costs  is  not  confined  to  deeds  and 
gapers,  but  extends  to  other  articles  delivered  to 
im  for  the  purpose  of  being  exhibited  to  wit- 
nesses on  the  trial  of  an  action.  Friswell  v.  King, 
15  Sim.  191. 
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0a.  Hekt  and  CofU  BaeOTWtd.]— An  attorn^ . 
has  a  lien  upon  a  sum  awarded  in  &voar  of  hu 
client,  as  well  as  if  recoTcred  by  judgment ;  and  • 
if,  after  notice  to  the  defendant,  the  latter  pays  , 
it  over  to  the  plaintiff,  the  plaintiffs  attorney  ' 
may  compel  a  repayment  of  it  to  himself.     Or' 
merod  v.   Tate,  1    East,  464  ;  S.  P.,   Cowell  v. 
BHtdey,  4  M.  &  Scott,  265  ;  10  Bing.  432  ;  2  D.  • 
P.  a  780. 

A  builder,  and  an  uncertificated  bankrupt,  | 
sued  for  a  balance  due  to  him  for  repaiis,  and 
was  nonsuited  ;  the  cause  was  referred,  and  the 
arbitrator  found  a  sam  due  to  the  plaintiff  : — 
Held,  ibat  his  attorney  had  a  olaim,  as  against 
the  assignees,  to  the  amount  of  his  lien  ou  the 
award,  for  the  costs  of  the  action  and  of  the 
award.  Jone*  v.  Tumbull,  5  D.  P.  C.  691 ;  2  M/ 
&  W.  601  ;  M.  &  H.  106  ;  1  Jur.  638. 

An  attorney  has  a  lien  for  his  bill  of  costs,  on  ! 
money  levied  by  the  sheriff  under  an  execution 
on  a  judgment  recovered  by  his  client,  and  is 
entitled  to  have  it  paid  over  to  him,  notwith- 
standing the  sheriff  has  had  notice  from  the  party 
against  whom  the  execution  issued,  to  retain  the 
money  in  his  hands.  Griffin,  v.  Byles,  I  H.  Bl. 
122. 

An  attorney  has  a  lien  on  interlocutory  costs 
under  an  order  of  a  judge.     Agpinall  v.  Stamji, ' 
4  D.  &R.  716  ;  3  B.  &  C.  108.  ' 

Where  a  defendant  is  entitled  against  a  plain- 
tiff to  be  released  from  a  verdict  obtained  a<^inst  | 
him,  the  court  will  not  abstain  from  interfering, ! 
on  the  ground  of  the  lien  of  the  plaintiff's  attor- 1 
ney  upon  the  verdict  for  his  costs.  Sumonjt  v. ! 
Blake,  2  C,  M.  &  R.  416;  4  D.  P.  C.  263  ;  1 
Gale,  182. 

On  reference  of  an  action  (the  costs  to  abide  \ 
the  event),  the  arbitrator  ordered  the  defendant 
to  pay  the  plaintiff  a  certain  sum.  The  plaintiff 
afterwards  became  insolvent.  His  attorney, 
whose  bill  of  costs  exceeded  the  amount 
awarded,  and  the  costs  taxed  under  the  award, 
claimed  a  lien  in  respect  of  bis  bill  on  such  an 
amount  and  taxed  costs,  and  called  upou  the 
defendant  to  pay  them  to  him  for  his  own  use, 
and  in  satisfaction  of  his  lien  : — Held,  that  the 
plaintiff's  attorney  was  not  entitled  to  a  rule, 
calling  upon  the  defendant  to  pay  him  the 
money.  Lloyd  t,  Manscll,  1  B.  C.  C.  130 ;  22 
L.J.,  Q.  B.  110. 

The  lien  attaches  upon  money  received  by  way 
of  compromise,  though  the  verdict  and  judgment 
arc  against  hLs  client.  Davies  v.  LowtideM,  3  C. 
B.  823. 

An  attorney  has  no  lien  on  his  client^s  money 
in  his  hands,  beyond  the  amount  in  which  the 
latter  Is  indebted  to  him.  Miller  v.  Alter,  3  Ex. 
799  ;  13  Jur.  431. 


On  Judgments.] — The  fact  that  an  attor- 


ney has  obtained  a  judgment  for  a  client,  and  that 
costs  are  due  to  the  attorney,  does  not  raise  the 
relation  of  trustee  and  cestui  que  trust  between 
the  client  and  the  attorney  with  respect  to  the 
proceeds  of  such  judgment ;  and  the  lien  of  the 
attorney  is  merely  a  claim  to  the  protection  of  the 
court  as  to  his  costs  when  the  equitable  inter- 
ference of  the  court  is  invoked  for  the  purpose 
of  setting  off  one  judgment  against  another. 
Mercer  v.  Grata,  7  L.  R.,  Q.  B.  499  ;  41  L.  J., 
Q.  B.  212  ;  26  L.  T.  551  ;  20  W.  R.  606. 

After  A.  had  recovered  judgment  in  an  action 
against  B.,  C,  the  attorney  of  A.  in  that  action, 
had  a  generad  unsatisfied  balance  against  his 


client  for  bosineas  done.  D.,  a  creditor  of  A., 
having  recoTered  judgment  against  him,  aoughc 
to  enforce  it  by  attadSunent  under  17  &  18  VicL 
c.  125  : — Held,  that  the  general  lien  of  the  attor- 
ney against  his  client  for  that  balance  did  not 
take  away  D.'s  right  to  do  this.  Hough  t. 
Etlwards,  1  H.  &  N.  171  ;  26  L.  J.,  Ex.  54 ;  2 
Jur.,  N.  S.  814. 

The  lien  which  an  attorney  has  on  a  judgment 
obtained  by  his  client,  is  merely  a  claim  to  the 
equitable  interference  of  the  court  to  have  that 
judgment  held  as  a  security  for  his  debt.    lb. 

On  Inherita&M.] — In  a  suit  in  the  nature  of  a 
partition  suit,  it  having  been  decided  that  each 
party  must  bear  his  own  costs,  a  solicitor  em- 
ployed by  a  party  entitled  as  tenant  in  tail  who 
had  not  barred  the  entail  has  not  a  lien  for  costs 
on  the  inheritance  of  his  client's  share.  Berrie 
V.  HowUt,  39  L.  J.,  Ch.  119. 

On  Beal  Estate.] — An  attorney  has  no  lien  on 
an  estate  recoverea  for  a  client,  in  respect  of  the 
costs  and  expenses  incurred  in  recovering  it. 
He  has  a  lien  onlv  on  the  papers  in  his  hands. 
Shaw  V.  XeaU,  6*H.  L.  Cas.  681  ;  27  L.  J.,  Ch. 
444  ;  4  Jur.,  N.  S.  695. 

On  Funds  in  Conrt.] — Solicitors  have  no  right 
to  look  fur  their  costs  to  a  fund  in  court  not  be- 
longing to  their  clients.  Ch  ick  v.  NicholU^  26 
W.  R.  231. 

Where,  therefore,  in  an  administration  suit  the 
estate  in  court  was  exhausted  by  creditors  so 
that  nothing  was  left  for  the  testator  s  repre- 
sentative, and  she  became  insolvent,  a  motion 
that  her  costs  of  suit  might  be  retained  out  of 
the  fund  in  court,  so  that  her  solicitors  might  be 
paid,  was  refused.    lb. 

On  Honey  in  his  Hands  for  Composition.] — Tne 

creditors  of  a  debtor  having  agreed  to  accept  a 
composition  secured  by  sureties,  the  debtor  and 
one  of  the  sureties  placed  funds  in  the  hands  of  the 
debtor's  solicitor,  for  the  purpose  of  paying  the 
composition.  The  solicitor  sent  round  a  circular 
to  the  creditors  informing  them  they  could  be 
paid  at  his  office  on  a  certain  day.  Before  that 
day  the  debtor  absconded,  leaving  the  solicitor's 
bill  of  costs  unpaid : — Held,  that  the  solicitor 
held  the  funds  as  trustee  for  the  creditors,  and 
that  he  was  not  entitled  to  any  lien  on  them  for 
his  costs.  Clark,  In  re,  Xewland,  Kx  parte,  4 
Ch.  D.  515  ;  35  L.  T.  916  ;  25  W.  R.  275. 

Costs  of  Proeeedings  nndor  the  Declaration  of 
Titles  Act  on  Behalf  of  Infknt.] — ^The  costs  of  pro- 
ceedings under  the  Declaration  of  Titles  Act  (25 
&  26  Vict.  c.  67),  on  behalf  of  an  infant,  together 
with  the  costs  of  a  partition  stdt  and  of  a  suit  to 
obtain  a  declaration  of  lien,  are  costs  for  which 
the  solicitor  has  a  lien  on  the  fund  recovered. 
PritcJiard  v.  ltohcrt9,\l  L. R.,  Eq. 222  ;  43  L,  J., 
Ch.  129  ;  29  L.  T.  883  ;  22  W.  R.  259. 

Chattels  Personal. ]«— Chattels  personal,  not 
under  the  control  of  the  Court  of  Chancery  nor 
in  possession  of  the  plaintiff's  solicitor,  are  not 
subject  to  a  lien  for  his  costs  in  the  suit  in  which 
they  are  recovered.  Savage  v.  Jame$,  9  Ir.  R., 
Bq.  357. 

Ob  Money  Payable  in  Patoro.j^A  firm  o£ 
solicitors  were  employed  thiooghoat  the  proceed- 
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ings  in  an  action  for  partition  and  sale  of  certain 
hereditaments  of  which  the  defendants  were  in 
possession,  and  for  an  account  of  the  rents  and 
profits  of  one-third  part  thereof  for  six  years 
prior  to  the  issue  of  the  writ.  By  the  decree 
the  plaintiffs  were  declared  entitled  to  one-third 
part  of  the  hereditaments,  and  to  an  account  and 
payment  by  the  defendants  of  one-third  of  the 
said  rents  and  profits,  and  the  premises  were 
ordered  to  be  sold,  and  the  plaintiffs*  costs  up  to 
and  including  the  hearing  were  ordered  to  be 
costs  in  the  action.  The  account  was  not  com- 
pleted and  the  property  was  not  sold  when  the 
plaintiff  threatened  to  change  their  solicitora 
and  to  compromise  the  action.  The  share  of  the 
plaintiffs  in  the  property  and  rents  was  insuffi- 
cient to  pay  the  plaintiffs'  costs.  On  a  petition 
by  the  plaintiffs'  solicitors  asking  for  a  declara- 
tion that  they  were  entitled  to  a  charge  on  the 
whole  property  in  respect  of  the  plaintiffs*  costs, 
OS  such  costs  had  been  made  costs  in  the  action  : 
— Held,  that  no  order  having  been  made  for  pay- 
ment of  the  costs  of  the  action  out  of  the  pro- 
ceeds of  sale,  the  court  could  not  anticipate  such 
order,  and  that  the  solicitors  could  only  be  treated 
as  having  a  lien  on  the  plaintiffs'  share  recovered 
by  them  in  the  action.  An  injunction  was 
granted  to  prevent  the  plaintiffs  from  receiving 
any  money  in  the  action,  or  by  way  of  compro- 
mise, without  notice  to  the  solicitors,  Lloyd  v. 
Jones,  40  L.  T.  514  ;  27  W.  B.  655. 

On  Policy  of  ABSurance— Kotioe.] — ^A  solicitor's 
lien  on  a  policy  of  assurance  is  not  lost  by  want 
of  notice  to  the  assurance  company  against 
assignees  who  give  notice.  West  of  EnglaTid 
Bank  v.  Batchelor,  61  L.  J.,  Ch.  199  ;  46  L.  T. 
132;  SOW.  B.  364. 

Alimony  Pendente  Lite.]— A  solicitor's  lien 
does  not  extend  to  alimony  pendente  lite  paid 
over  to  him  as  such,  i.  e.,  for  the  purpose  of  the 
wife's  maintenance,  unless  he  holds  her  direct 
written  authority  to  him  to  receive  it  as  her 
airent  under  r.  94  of  the  Divorce  Bules. 
Jinnn^ner  v.  Bremner  (1  L.  B.,  Mat.  264)  dis- 
tinguished. Leete  v.  Lecte  (48  L.  J.,  P.  61) 
followed.     Oi'oss  v.  Cross,  43  L.  T.  533— C.  A. 

An  attorney  who  has  acted  in  a  suit  on  the 
part  of  a  wife,  and  has  a  claim  for  costs  therein 
incurred  beyond  those  which  have  been  taxed 
against  the  husband,  has  a  lien  upon  the  alimony 
paid  into  his  hands  on  her  behalf  for  such  extra 
costs.  Bremner  v.  Bremner,  36  L.  J.,  Mat.  11  ; 
15  L.  T.  297  ;  15  W.  B.  75  ;  S,  C,  nom.  Bremner, 
Ex  2)firte,  1  L.  B.,  Mat.  254. 

An  order  was  made  for  the  change  of  solicitors 
in  a  wife's  suit  for  dissolution  of  marriage.  At 
the  date  of  the  order  the  former  solicitor  had  in 
his  hands  a  sum  of  money,  being  the  balance  of 
an  amount  received  by  him  on  account  of 
alimony  due  to  the  petitioner :  —  Held,  that 
the  solicitor  had  no  lien  for  his  costs  upon  the 
balance  of  alimony  in  his  hands.  Leete  v.  Leete, 
48  L.  J.,  Mat.  61  ;  40  L.  T.  788  ;  27  W.  B.  921. 

On  Person  of  Defendant.]— A  plaintiff  having 
charged  the  defendant  in  execution,  died ;  the 
defendant's  wife  took  out  administration  to  the 
j)laintiff  ;  the  court  ordered  the  defendant  to  be 
discharged  out  of  custody,  saying,  that  the  plain- 
tiff's attorney  had  no  lien  on  the  judgment  for 
his  costs.    I^ne  v.  Brie,  8  T.  B.  407. 

A  solicitor's  lien    for  his  costs   upon    costs 


ordered  to  be  paid  to  his  client  by  the  opposite 
party  in  a  suit,  remains  notwithstanding  he  has 
ceased  to  be  the  client's  solicitor  in  the  suit, 
and  notwithstanding  that  he  has  taken  the 
client's  body  in  execution  under  a  judgment 
against  him  for  the  amount  of  the  solicitor's 
costs,     O'Brien  v,  Lewis,  3  De  G.,  J,  &  S.  606. 

A  defendant  was  in  custody  under  a  judgment 
recovered  by  the  plaintiff.  The  plaintiff  had  died 
previously  in  insolvent  circumstances,  leaving  two 
infant  children.  As  soon  as  the  defendant  heard 
of  the  death  he  applied  to  be  discharged.  The 
plaintiff's  attorneys  resisted  the  application,  al- 
leging that  they  had  advanced  sums  of  money  to 
the  plaintiff,  and  that  the  plaintiff  had  agreed 
that  they  might  retain  these  sums,  together  with 
their  costs,  out  of  the  amount  to  be  recovered  by 
the  judgment ;  and  they  expressed  an  intention 
of  taking  out  adminis^tion  to  the  plaintiff's 
estate.  The  court  refused  to  discharge  the  de- 
fendant.    Cox  V.  Pritchurd,  20  L.  J.,  Q..B.  363. 

A  defendant  was  taken  upon  a  ca.  sa.  at  the 
suit  of  the  plaintiff,  in  June,  1841;  in  August  the 
plaintiff  left  England,  and  was  shortly  afterwards 
seen  at  St.  Petersburg,  but  had  never  been  heard 
of  since.  Upon  an  affidavit  of  these  facts,  and 
shewing  reasonable  ground  to  induce  them  to  be- 
lieve that  the  plaintiff  was  dead,  and  that  proper 
search  had  been  made,  and  no  trace  of  a  will  or 
grant  of  administration  found,  the  court  (in  1849) 
ordered  the  defendant  to  be  discharged  from  cus- 
tody, without  any  regard  to  any  supposed  lien  of 
the  attorney  for  costs.  Camj?  v.  Pole,  8  0.  B.  375  j 
7  D.  &  L.  289. 

It  is  competent  to  a  plaintiff  to  dischai'ge  the 
defendant  from  custody  under  a  ca.  sa.,  notwith- 
standing the  claim  of  his  attorney  for  the  costs  of 
the  action  is  unsatisfied,  and  by  reason  of  the 
plaintiff  being  an  infant,  is  likely  to  remain  so. 
Langley  v.  Headland,  19  C.  B.,  N.  S.  42 ;  34  L.  J., 
C.  P.  183  ;  11  Jur.,  N.  S.  431  ;  12  L.  T.  385 ;  13 
W.  B.  752. 

Of  Solicitor  Employed  by  Liquidator,] — The 

general  principle  that  an  official  liquidator  can 
retain  no  part  of  the  company's  estate  without 
an  order  of  the  court,  applies  equally  to  the  lien 
of  his  solicitor  for  costs  on  the  company's  moneys 
recovered  by  his  exertions.  Such  moneys  must 
in  the  first  instance  be  paid  into  rourt.  Union 
Cement  and.  Brick  eompa?iy,  In  re,  26  Ij.  T.  240 ; 
20W.  B.  361. 

Priority  of,  over  Oamithee  Order.]— The  plain- 
tiffs were  the  solicitors  for  W.  in  an  action  in 
which  he  recovered  a  sum  of  money.  The  de- 
fendant was  a  judgment  creditor  of  W.,  and 
obtained,  ex  parte,  on  the  day  that  judgment 
was  signed  in  the  above  action,  a  garnishee 
order  attaching  all  debts  due  to  W.  On  the  tax- 
ation of  costs  on  the  same  day  the  plaintiffs  for 
the  first  time  learned  of  the  defendant's  claim, 
and  then  gave  notice  to  the  defendant  in  the 
action  in  which  W.  was  plaintiff,  of  their  claim 
of  lien,  and  within  five  days  applied  for  an  order 
declaring  that  they  were  entitled  to  a  charge 
on  the  money  recovered  by  W. : — Held,  that  the 
plaintiffs  had  a  lien  for  their  costs  on  the  sum 
recovered  by  W, ;  that  they  were  entitled  to  the 
order  sought  for ;  and  that  the  garnishee  order 
obtained  by  the  defendant  did  not  take  priority 
over  that  lien.  Shippey  v.  Chey,  49  L.  J.,  C.  P. 
524 ;  42  L.  T.  673  (nom.  Shipley^ ;  28  W.  B. 
877--C.  A, ' 
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A  proctor^s  lien  on  a  fond  in  eonrt  is  not 
affected  bj  a  garnishee  older,  and  he  is  entitled 
to  be  paid  his  costs  in  priority  to  the  claim 
of  the  garnishee.  The  Jeff  Jkivu,  23  L.  R., 
Adm.  1.    See  also  eaeee  pott^  col.  1968. 

Change  of  Solieitors — ^Eflfoet  o£] — ^An  order 
was  made  for  the  change  of  solicitors  in  a  wife's 
snit  for  dissolution  of  marriage.  At  the  date  of 
the  order  the  former  solicitor  had  in  his  hands  a 
sam  of  money,  being  the  balance  of  an  amount 
received  by  him  on  acooant  of  alimony  due  to  the 
petitioner  : — Held,  that  the  solicitor  had  no  lien 
for  his  costs  ui)on  the  balance  of  alimony  in  his 
hands.    Leete  v.  Leete,  coL  1945. 

Kot  Barred  by  Statute  of  Limitatlonf.l — The 
lien  of  an  attorney  remains  although  the 
claim  is  barred  by  the  Statute  of  Limitations. 
Broomhead,  In  re  5  D.  &  L.  62 ;  16  L.  J.,  Q.  B. 
355. 

b.  Set-off  of  Baznasrea  or  Ooata. 

How  far  Solieitor  Prejndieed  by.] — An  arbi- 
trator, to  whom  a  cause  of  A.  v.  6.,  and  all  mat- 
t^irs  in  difference  between  them,  were  referred  by 
order  of  nisi  prius,  awarded  a  sum  to  be  paid  by 
B.  to  A.  in  respect  of  the  matters  iu  difference, 
the  verdict  to  be  entered  for  B.«  and  the  costs  of 
the  cause  (which  were  taxed  at  a  less  sum)  to  be 
paid  by  A.  to  B.  G.  having  paid  the  difference: 
—Held,  that  rule  93  of  Hilary  Term,  2  Will.  4, 
did  not  apply ;  and  the  court  refused  to  order 
B.  to  pay  to  A.'s  attorneys,  for  the  purpose  of 
enforcing  a  lien  claimed  by  them  for  costs  against 
A.,  the  residue  of  the  sum  awarded  to  A.  Bunn 
v.  Went,  10  C.  B.  420  ;  1  L.  M.  &  P.  608  ;  20 
L.  J.,  C.  P.  1  ;  15  Jur.  88. 

A  declaration  contained  three  counts  ;  on  two 
issues  in  fact  were  found  for  the  plaintiff  ;  and 
on  the  thii-d,  which  was  for  a  distinct  cause  of 
action,  judgment  on  demurrer  had  been  given 
for  the  defendant : — Held,  that  the  defendant's 
costs  of  the  demurrer  must  be  deducted  from 
the  costs  of  the  plaintiff ;  and  that  the  defen- 
dant's attorney  had  no  lien,  the  costs  of  the  judg- 
ment on  demurrer  being  interlocutory  costs 
within  the  proviso  of  the  above  rule.  ScdU  v.  Be 
Riclu'hourgh,  11  C.  B.  447  ;  20  L.  J.,  C.  P.  263  ; 
15  Jur.  882. 

The  right  of  setting  off  one  judgment  against 
nnother  is  not  a  legal  right,  but  is  given  by  the 
equitable  jurisdiction  of  the  court  with  reference 
to  all  the  circumstances  of  the  transaction,  and 
will  not  be  allowed  so  as  to  defeat  either  the  at- 
torney's lien  for  costs  or  the  right  acquired  by 
an  asfiignee.  Simj)son  v.  Lamhj  7  £1.  &  Bl.  64  ; 
20  L.  J.,  Q.  B.  121 ;  3  Jur.,  N.  S.  412. 

Where,  in  an  action  of  trespass,  a  verdict  is 
found  Against  one  defendant,  but  iu  favour 
of  another,  the  costs  may  be  set  off,  notwith- 
f$tanding  the  effect  of  it  would  be  to  deprive 
the  attorney  of  his  lien.  George  v.  Elston^  1 
Kcott,  518  ;  3  D.  P.  C.  419  ;  1  Bing.  N.  C.  513  ;  1 
Hodges,  63. 

So  a  successful  defendant's  costs  will  be  set  off 
against  the  costs  of  the  plaintiff,  without  regard  to 
the  lien  of  such  plaintiff's  attorney,  if  shewn  that 
the  attorney  is  substantially  the  plaintiff  in  the 
cause.    Pocock  v.  O^Shaunes^y^  6  A.  &  E.  807. 

In  another  case,  the  court  made  absolute, 
without  costs,  a  rule  for  setting  off  the  costs  of 


a  saccessf ol  defendant  against  the  damagca  and 
costs  awarded  for  the  pUdntiff  against  the  other 
defendant,  disregarding  the  attorney's  lien. 
RatDlings  t.  Sewell,  7  Scott,  231. 

The  attorney's  right  to  lien  extends  to  costs 
taxed  as  between  attorney  and  client.  Watttm 
V.  Mateltall,  1  Scott,  668 ;  1  Bing.  N.  C.  366  ;  3 
D.  P.  C.  638  ;  1  Hod^  73. 

Where  one  judgment  is  set  off  against  another, 
the  lien  of  an  attorney  does  not  extend  beyond 
his  costs  in  the  particular  cause.    Ih, 

Interlocutory  costs  may  l>e  set  off  against  final 
costs  in  the  same  cause,  without  reference  to  the 
attorney's  lien.  Ilalliday  v.  Lawr*^  5  D.  P.  C. 
6.%  ;  3  Bing.  N.  C.  774  ;  4  Scott,  475  ;  3  Hodges, 
130. 

A  verdict  in  favour  of  a  plaintiff  having  been 
given,  a  rule  nisi  was  obtained  by  the  defendant 
for  a  new  trial.  On  the  hearing,  the  court,  by 
consent,  ordered  that  the  cause,  and  another 
cause  between  the  same  parties  in  a  county 
court,  should  be  referred  to  an  arbitrator,  the 
costs  of  each  cause  to  abide  the  event,  the  costs 
of  the  reference  and  of  the  award  to  be  in  the 
discretion  of  the  arbitrator.  The  arbitrator 
made  his  award  in  the  cause  in  favour  of  the 
defendant,  and  in  the  cause  in  the  county  court 
in  favour  of  the  plaintiff,  with  damages,  and 
gave  the  plaintiff  the  costs  of  the  reference,  and 
divided  the  costs  of  the  award  between  the 
parties.  The  plaintiff  took  up  the  award  :- 
Held,  on  a  rule  to  set  off  against  the  money  and 
costs  payable  to  the  plaintiff  the  costs  of  the 
cause,  and  the  rule  to  which  the  defendant  wa<« 
entitled,  that  the  defendant,  not  being  entitled 
to  such  costs,  under  the  award,  could  not  set  off 
the  several  costs  to  the  prejudice  of  the  attomev's 
lien.  Little  v.  Philjwttg,  31  L.  J.,  Q.  B.  125  ;  S 
Jur.,  N.  P.  1175. 

Sums  of  costs  incurred  in  the  same  snit  or 
proceedings,  though  payable  under  different 
orders,  may  be  set  off  against  each  other ;  and 
this  right  of  the  parties  is  not  affected  by  the 
solicitor's  lien.  So  held,  where  the  defendant, 
after  becoming  liable  under  orders  in  the  suit  to 
pay  costs  to  the  plaintiff,  had  changed  his  soli- 
citor, and  subsequently  under  another  order 
became  entitled  to  receive  a  smaller  sum  of 
costs  from  the  plaintiff ;  and  although  the 
application  to  set  off  was  made  by  the  plaintiff 
after  notice  from  the  defendant's  solicitor  that 
he  claimed  a  lien  upon  the  smaller  sum.  Itohart* 
V.  Bu^p,  8  Ch.  D.  198  ;  47  L.  J.,  Ch.  414  ;  2r. 
W.  R.  393. 

A  partnership  suit  having  been  compromised 
upon  the  terms  of  the  plaintiff  taking  the  assets, 
and  covenanting  to  pay  thereout  and  to  the  ex- 
tent thereof  the  costs  of  the  suit,  &c.,  and  the 
defendant  covenanting,  so  soon  as  these  liabili- 
ties had  been  discharged,  to  pay  in  a  certain 
event  a  sum  of  money  to  the  plaintiff,  by  an 
order  in  the  suit  the  compromise  was  confirmed, 
and  the  plaintiff  was  ordered  to  pay  the  costs  as 
covenanted  out  of  assets  to  be  received  by  him. 
An  account  was  afterwards  settled  between  the 
parties  which  shewed  assets  in  excess  of  liabi- 
lities including  the  costs  ;  but  the  plaintiff  after- 
wards alleging  that  the  moneys  had  become 
payable  under  the  defendant's  covenant,  claimed 
to  set  them  off  against  the  defendant's  costs. 
Upon  an  application  by  the  defendant  and  his 
solicitor  for  an  order  for  payment  of  his  costs  :— 
Held,  that,  apart  from  other  considerations,  the 
solicitor  intervening  had  such  a  lien  on  the  de- 


1949 


SOLICITOR—Co#<t. 


1950 


f  endant*8  costs  payable  under  the  order  as  pre- 
cluded the  set-off.  Heiran  t.  Hobion,  47  L.  J., 
Ch.  574. 

Bj  an  arbitrator's  award  in  an  action,  the 
plaintiff  was  ordered  to  pay  a  sam  of  money  to 
the  defendant,  and  the  defendant  was  ordered 
to  pay  the  plaintiff  a  part  of  his  costs  when 
taxed  : — Held,  that  the  defendant  was  entitled 
to  have  the  debt  set  off  against  the  taxed  costs, 
and  that  the  right  of  set-off  in  such  a  case  was 
not  interfered  with  by  the  ordinary  solicitor's 
lien  for  costs.  Pringle  v.  Gloag,  10  Ch.  D.  676  ; 
48  L.  J.,  Ch.  380 ;  40  L.  T.  612  ;  27  W.  R.  574. 

Payment  of,  by  Liquidator.] — ^A  liquidator  is 
not  entitled  to  make  any  payment  to  his  solicitor 
without  the  sanction  of  the  court ;  nor  may  such 
solicitor  set  off  his  costs  against  funds  recovered 
through  his  own  exertions.  All  moneys  must, 
in  the  first  instance,  be  paid  into  court.  Union 
CemtfU  and  Brick  Company^  In  re,  26  L.  T. 
240  ;  20  W.  R.  361. 

o.  Collnsloxi  to  Deprive. 

By  Settlement  of  Parties.] — When  a  judgment 
or  a  verdict  which  is  not  disturbed  has  been  ob- 
taine  1.  and,  semble,  where  a  debt  is  ascertained 
through  the  exertions  of  the  attorney,  and  the 
parties  make  a  collusive  compromise,  the  court 
will  enforce  the  attorney's  right  of  lien  for  his 
costs.  SuUitaJi  v.  Pearsim,  4  L.  R.,  Q.  B.  153  ; 
38  J..  J. ,  Q.  B.  65  ;  19  L.  T.  430  ;  9  B.  &  S.  960. 
The  compromise  is  collusive  where  the  object 
of  it  is  that  the  plaintiff  should  get  more  than  he 
would  in  the  ordinary  course,  while  his  attorney 
would  get  less.     2  b. 

An  action  for  unliquidated  damages  was  com- 
pix)mi.sed  by  the  parties  after  the  plaintiff,  who 
was  a  labourer,  had  obtained  a  verdict  for  25/., 
and  a  rule  nisi  for  a  new  trial  had  been  granted 
on  the  ground  that  the  verdict  was  against  the 
evidence :  —  Held,  that  the  attorney  had  no 
ground  for  claiming  the  equitable  interference 
of  tiie  court  to  enforce  his  right  of  lien.    lb. 

In  an  admiralty  action  for  wages  the  plaintiffs 
and  defendants  compromised  the  action  by  pay- 
ment to  each  of  the  plaintiffs  of  a  certain  sum  in 
discharge  of  the  claim  and  costs.  The  plaintiffs 
left  the  country  without  paying  their  solicitors' 
costs  : — Held,  by  the  Court  of  Appeal,  reversing 
the  judgment  of  Sir  R.  J.  Phillimore,  that  as 
there  was  no  evidence  that  the  parties  had  made 
the  settlement,  with  the  intention  of  depriving 
the  plaintiffs'  solicitors  of  their  lien  for  their 
costs,  the  defendants  ought  not  to  be  ordered  to 
pay  the  plaintiffs'  tajied  costs.     Brunsdon  v. 


defendant  at  the  instance  of  the  plaintiff, 
whereby  the  defendant's  attorney  was  deprived 
of  costs,  which  were  payable  by  the  plaintiff, 
was  set  aside  at  Uie  instance  of  the  attorney. 
Sluirpley  v.  Oartoood,  7  It.  R.,  C.  L.  38. 

A  plaintiff  may,  without  oonsalting  his  attor- 
ney, compromise  an  action  with  a  defendant, 
and  take  upon  himself  the  payment  of  the  costs 
to  the  attorney,  if  there  is  no  fraudulent  con- 
spiracy to  cheat  the  attorney  of  his  costs.  Clutp- 
man  v.  Uaw,  1  Taunt.  341. 

The  attorney  of  a  defendant  has  no  such  inte- 
rest in  the  suit  as  to  prevent  the  parties  from 
compromising  it  without  his  consent.  Quested 
V.  Callu,  10  M.  &  W.  18 ;  1  D.,  N.  S.  888  ;  6 
Jur.  512. 

If  a  plaintiff  compromises  the  debt  and  costs 
with  the  defendant  before  the  plaintiff's  attorney 
has  been  paid,  the  court  will  not  oblige  the  de- 
fendant to  pay  him,  unless  he  gave  notice  to  the 
defendant  not  to  settle  with  the  plaintiff  till  his 
bill  should  be  paid.  Welsh  v.  Hole,  1  Dougl. 
238. 

Where  the  amount  of  damages  sought  to  be 
recovered  in  an  action  is  unliquidated,  the  par- 
ties may  compromise,  without  regard  to  the 
plaintiff's  attorney's  claim  to  costs.  Hari,  Kx 
parte,  1  D.  P.  C.  324  ;  1  B.  &  Ad.  660. 

An  attorney  is  not  justified  in  proceeding  with 
an  action  after  it  has  been  settled  between  the 
parties  themselves,  though  it  is  known  that  costs 
have  been  incurred,  and  that  the  plaintiff  him- 
self is  not  in  a  condition  to  pay  them  ;  it  must 
be  shewn  affirmatively,  that  the  settlement  was 
come  to  for  the  purpose  of  cheating  the  attorney. 
Jordan  v.  Hunt,  3  D.  P.  C.  666  ;  1  Gale,  169  ; 
S,  P.,  XeUon  v.  Wilson,  4  M.  &  P.  385  ;  6  Bing. 
568. 

Where  a  plaintiff  and  defendant  collude  in 
the  settlement  of  an  action,  in  order  to  deprive 
the  plaintiff's  attorney  of  his  costs,  and  a  bill 
for  debt  and  costs  is  given  by  the  defendant  in 
furtherance  of  that  collusion,  the  court  will 
compel  the  delivery  up  of  that  bill.  Gould  v. 
Daties,  1  D.  P.  C.  288  ;  1  C.  &  J.  415  ;  1  Tyr. 
380. 

An  attorney's  lien  on  a  judgment  being  merely 
a  claim  to  the  equitable  intci^crence  of  the  court 
to  have  the  judgment  held  as  a  security  for  his 
costs,  he  has  no  authority  over  the  execution  of 
a  ca.  sa.  so  as  to  carry  it  into  effect  against  the 
order  of  the  plaintiff,  even  though  the  plaintiff 
and  defendant  should  collude  to  deprive  him  of 
his  lien.  Barker  v.  St.  Quintin,  12  M.  &  W.  441  ; 
1  D.  &  L.  542  ;  13  L.  J.,  Ex.  144. 

A  plaintiff  and  defendant  having  settled  an 

action,  after  verdict  for  the  plaintiff,  without  the 

AUard,  infra ;  Sullivan  v.  Pearson,  Morrison,  I  knowledge  of  his  attorney,  the  defendant  gave 


Ex  parte,  svpra,  approved.  The  Hope,  8  Adm. 
D.  144  ;  52  L.  J.,  Adm.  63  ;  49  L.  T.  158 ;  32 
W.  R.  269— C.  A. 

Where  there  are  cross  actions,  and  the  plaintiff 
in  each  has  obtained  judgment,  it  is  competent 
for  the  piirties  to  come  to  a  boni\  fide  settlement 
of  the  matter  between  themselves,  although  the 
eonsequence  of  such  settlement  may  be,  that  the 
Attorney  for  one  party  will  lose  his  lien  for  his 
costs.  But  if  such  settlement  is  come  to  by  col- 
lusion and  fraud,  for  the  purpose  of  depriving 
the  attorney  of  his  costs,  he  has  a  right  to  call 
for  the  interference  of  the  court.  Brunsden  v. 
AUard,  2  EL  &  El.  19  ;  28  L.  J.,  Q.  B.  306 ;  5 
Jur.,  N.  S.  596  ;  33  L.  T.,  O.  8.220  ;  7  W.  R.  581. 

A  satisfaction  piece  collusively  signed  by  the 


notice  of  the  compromise  to  the  attorney,  who 
afterwards  signed  final  judgment.  The  court, 
upon  affidavits  denying  any  conspiracy  to  deprive 
the  attorney  of  his  costs,  made  a  rule  absolute 
to  set  aside  the  judgment.  Clark  v.  Smith, 
1  D.  &  L.  960 ;  7  Scott,  N.  R.  946  ;  6  M.  &  G. 
1051  ;  13  L.  J,,  C.  P.  97  ;  8  Jur.  406. 

An  attorney  has  a  lien  for  his  costs  on  a  judg- 
ment recovered  by  his  client,  and  the  court  will 
lay  hold  of  the  fund  where  it  exists,  and  when  it 
does  not  thereby  set  aside  any  arrangement  of 
the  parties.  Slater  v.  Sunderland  (Mai/itr"),  33 
L.  J.,  Q.  B.  37  ;  9  L.  T.  422 

A  plaintiff  who  had  obtained  judgment  for  his 
costs,  in  collusion  with  the  defendant,  and  in 
order  to  defeat  the  lien  of  the  plaintiff's  attomeyi 
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gav^  him  and  the  sh^niE  notice  not  to  execute 
any  process  on  pain  of  being  treated  as  tres- 
passers : — Held,  tnat  a  judge  had  power,  in  the 
exercise  of  the  equitable  interference  of  the 
court,  to  order  that  the  plaintiff  **  or  the  defen- 
dant "  pay  the  attorney  the  costs.  Games,  Ex 
parte,  3  H.  &  C.  294. 


Where  Plaintiif  Suet  in  Fonnl  pauperis.] 


— Where  a  pauper  plaintiff  settles  the  action 
behind  the  oack  of  his  attorney,  it  is  entirely  a 
question  for  the  discretion  of  the  court,  under 
the  particular  circumstances  of  the  transaction, 
whether  they  will  interfere  and  set  aside  the 
proceedings.  Jon^n  v.  Bonner,  2  Ex.  230 ;  5 
D.  &  L.  718 ;  17  L.  J.,  Ex.  343. 

The  court  will  not  interfere,  even  in  the  case 
of  a  plaintiff  suing  in  formft  pauperis,  to  prevent 
effect  being  given  to  a  settlement  between  the 
parties,  although  it  be  evident  that  the  attorney 
will  lose  his  costs,  unless  the  settlement  is  clearly 
collusive  or  fraudulent.  Francis  v.  Wehh,  7 
C.  B.  731 ;  8.  P.,  Moore  v.  Angell,  11  Jur.  45.5. 


Payment   to   Plaintiff  by  Defendant's 


Solioitor.] — If  a  defendant's  attorney  pays  to  the 
plaintiff  the  debt  and  costs  recovered,  after 
notice  from  the  plaintiff's  attorney  not  to  do  so 
till  his  bill  has  been  first  satisfied,  the  former  is 
liable  to  pay  over  again  to  the  latter  the  amount 
of  his  lien  on  such  debt.  Head  v,  Duppa^  6  T.  R. 
.Sfil. 

By  Eelease.] — A  release  of  all  demands  from 
the  plaintiff  to  the  defendant  will  not  deprive  the 
plaintiff's  attorney  of  his  lien  upon  the  costs  of 
an  action  awarded  in  favour  of  the  plaintiff. 
Oifford  V.  Gifford.  Forrest,  109  ;  S,  P.,  Ormcrod 
V.  Tate,  1  East,  404. 

By  Entry  of  Satisfaction.] — Where  a  plaintiff, 
after  judgment  recovered,  settled  the  action  with 
the  defendant,  and  employed  a  new  attorney  to 
enter  up  satisfaction  on  the  record  : — Held,  that 
the  defendant  was  entitled  to  be  discharged  out 
of  custody,  although  the  lien  of  the  plaintiff's 
attorney  on  the  costs  had  not  been  satisfied. 
Marr  v.  Smith,  *  B.  &  A.  466. 

Where  an  attorney,  without  a  regular  authority 
from  the  plaintiff,  commenced  an  action,  and  the 
plaintiff,  with  a  knowledge  of  the  proceedings, 
suffered  the  cause  to  be  carried  down  to  trial, 
but  afterwards  concerting  with  the  defendant 
entered  up  satisfaction  on  the  record  without 
securing  to  the  attorney  his  costs,  the  court 
refused  to  vacate  the  entry  of  satisfaction. 
Ahhott  V.  Rice,  3  Bing.  132  ;  10  Moore,  489. 

By  Attaching  Jndgment  Debt] — The  attach- 
ment of  a  judgment  debt  overrides  an  attorney's 
lieu  on  or  control  over  the  judgment  in  respect 
(if  general  costs  due  to  him  from  the  garnishee. 
JLmgh  V.  J'Jdwards,  1  H.  &  N.  171  ;  26  L.  J., 
Ex.  54  ;  2  Jur.,  N.  S.  814. 

d.  Waiver  of. 

By  Taking  Security.] — ^Where  C.  gave  his 
attorney  a  specific  sum  for  the  purpose  of  satis- 
fying a  debt,  for  which  an  execution  had  issued 
against  his  goods  at  the  suit  of  B.,  and  the 
attorney  paid  the  money  to  B.,  who  thereupon 
delivered  to  him  a  lease  which  had  been  depo- 


sited by  0.  with  B.  as  a  security  for  the  debt  :— 
Held,  that  the  attorney  had  a  lien  on  it  for  his 
general  balance  due  from  C. ;  and  tJiat  sach 
Uen  was  not  extinguished  by  his  having  taken 
acceptances  from  C.  for  the  amount  of  that 
balance  before  the  lease  came  to  his  hands,  some 
of  those  acceptances,  when  the  lease  did  come 
to  his  hands,  having  been  dishonoured,  and  one 
of  them  taken  up  by  the  attorney.  Sterenson  v. 
Blalteloek,  1  M.  &  8.  635. 

An  attorney's  lien  is  superseded  by  taking  a 
security.  Balch  v.  Symes,  1  Turn,  k  Boss.  92 ; 
S.  P„  Cowell  V.  Simpson,  16  Ves.  275. 

By  Taking  kia  Client  under  a  Ca.  sa.]~A  soli- 
citor does  not  lose  his  lien  on  costs  ordered  to  be 
paid  to  his  client,  by  taking  the  client  in  execu- 
tion under  a  ca.  sa.  for  non-payment  of  costs. 
O'Brien  v.  Letois,  32  L.  J.,  Ch.  665 ;  9  Jar., 
N.  S.  764  ;  8  L.  T.  683  ;  11  W.  R.  973— L.  J. 

4.  CHARonfo  Ordebs  on  Property 
Recovered. 

In  what  Cases  Granted.] — A  solicitor  for  a 
party  in  an  administration  suit,  who  cannot 
otherwise  obtain  payment  of  his  bill,  maj  apply 
by  petition  to  have  his  costs  taxed,  and  for  a 
charge  for  them  on  dividends  payable  to  his 
client  under  an  order  made  in  the  suit,  although 
there  may  have  been  no  real  question  at  issae 
between  the  parties  to  the  suit,  or  although,  so 
far  as  there  has  been  any  such  question,  the  de- 
cision in  the  suit  may  have  been  given  wholly  or 
in  part  in  favour  of  the  opposite  partv.  Smith 
V.  Winter,  Hartley,  Ux parte,  18  W.  R.  447. 

A  solicitor  is  entitled  to  a  charge  for  his  costs 
on  property,  the  subject  of  a  sucosssf  ul  suit  con- 
ducted by  him  against  an  incumbrancer,  al- 
though the  incumbrance  is  entirely  valueless, 
provided  it  formed  a  cloud  upon  the  title.  It  is 
no  objection  to  an  application  for  such  a  charge 
that  it  is  made  in  a  suit  which  is  no  longer  pend- 
ing, and  which  was  never  brought  1o  a  hearing, 
nor  that  the  property  has  been  sold  before  the 
application  of  the  solicitor.  Jojws  v.  Frott, 
Fiddey,  In  re,  7  L.  R.,  Ch.  773  ;  42  L.  J.,  Ch.  47 ; 
27  L.  T.  465  ;  20  W.  R.  1025. 

In  a  suit  for  the  administration  of  a  testators 
estate,  an  order  was  mndc  for  the  taxation  of  the 
costs  and  payment  to  the  plaintiff's  solicitor  per- 
sonally of  the  plaintiff^s  costs  out  of  a  fund  set 
apart  for  that  purpose.  The  plaintiff  sold  bis 
life  interest  in  the  estate  with  the  knowledge  of 
his  solicitor,  who  did  not  then  raise  any  claim 
upon  it  for  his  costs.  The  plaintiff  subsequently, 
and  before  any  of  the  costs  were  taxed,  changed 
his  solicitor.  The  solicitor  then  took  out  a  sum- 
mons for  a  chai^ging  order,  under  23  k  24  Vict, 
c.  127,  s.  28,  upon  the  plaintiff's  interest  in  the 
funds  in  court.  It  was  not  the  practice  for  the 
masters  to  give  a  warrant  for  taxation  to  any 
solicitor  not  acting  for  a  party  to  the  cause  :— 
Held,  that  the  solicitor  was  entitled  to  a  chargiog 
order,  with  liberty  to  apply  to  the  judge  as  to 
enforcing  it  by  sale  or  otherwise.  Pileher  «". 
Arden,  Brook,  In  re,  7  Ch.  D.  318  ;  47  L.  J.,  Ch. 
479  ;  38  L  .T.  Ill  ;  26  W.  R.  273— C.  A. 

An  attorney  can  only  have  a  charge  upon  pro- 
perty recovered  or  preserved  by  him  for  his 
client  in  respect  of  the  costs  in  the  particular 
suit,  matter  or  proceeding  in  which  they  were  in- 
curred and  not  for  g^eral  cdsts,  Thompson,  E» 
parte,  3  L.  T.  317, 
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A  town  agent  is  entitled  to  a  charge  on  all 
property  recovered  in  three  saits  for  an  unas- 
certained balance  due  to  him  by  the  country 
solicitor.  Tardrew  t.  Howell,  3  Giff.  381 ;  31 
L.  J.,  Ch.  57  ;  7  Jur„  N.  S.  1120  ;  6  L.  T.  276  ; 
10  W.  R.  32. 

Costs  were  incurred  for  proceedings  in  a 
foreclosure  suit,  and  for  proceedings  in  actions 
of  ejectment,  and  on  indictments  in  reference  to 
the  mortgaged  property :  a  court  of  equity  re- 
fused to  mSk&  a  charging  order  for  more  costs 
than  those  incurred  in  the  proceedings  for  fore- 
closure. Wilson  V.  Round,  4  Giff.  416  ;  10  Jur., 
N.  S.  34  ;  9  L.  T.  676  ;  12  W.  R.  402. 

An  attorney  was  declared  entitled  to  a  charge 
upon  the  land  recovered  by  him  in  ejectment, 
his  client  having  died  since  the  action,  the  lands 
being  in  the  course  of  administration  by  his  exe- 
cutors, the  judge  before  whom  the  ejectment  was 
tried  not  having  been  applied  to,  and  a  court  of 
equity,  before  whom  the  case  had  been  brought 
in  another  form,  having  declined  to  make  an 
order  for  the  common-law  costs.  Seamafi,  Ex 
imrte,  3  H.  &  C.  148  ;  33  L.  J.,  Ex.  204  ;  10  Jur., 
N.  S.  592  ;  10  L.  T.  345  ;  12  W.  R.  748. 

Solieitors  Fraotising  in  Admiralty  Court.] 

—The  23  &  24  Vict.  c.  127,  s.  28,  applies  to  soli- 
citors practising  in  the  Court  of  Admiralty. 
The  Philippine,  16  L.  T.  34  ;  13  W.  R.  462. 

Where,  in  a  suit  by  a  master  against  an  owner 
for  wages  and  disbursements,  a  sum  of  money  was 
found  to  be  due  to  him  as  master  by  the  owner ; 
but  a  counter-claim  being  set  up,  the  registrar 
took  all  the  accounts  between  the  parties,  and 
reported  that  there  was  a  balance  due  by  the 
master  for  unpaid  purchase-money  for  shares  in 
the  vessel ;  but  the  transfer  of  the  shares  had  not 
been  registered  : — Held,  that  the  solicitors  who 
acted  in  the  suit  had  preserved  property  of  the 
master  under  the  act,  and  were  entitled  to  their 
costs  outof  the  master's  shares,  subject  to  the  claim 
of  the  owner  for  the  balance  found  to  be  due.  lb. 


In  Matten  of  Lnnaey.] — A  lunatic  died 


in  June,  1853.  In  February,  1854,  an  order  in 
lunacy  was  made,  by  which  it  was  declared  that 
the  costs  incurred  in  prosecuting  the  commission 
had  been  incurred  for  the  benefit  of  the  lunatic, 
and  the  bill  was  directed  to  be  taxed.  The  taxa- 
tion was  completed  in  February,  1855,  and  after 
this  the  solicitor  who  had  been  employed  in 
prosecuting  the  commission  delivered  for  the 
first  time  a  signed  bill  of  costs.  In  October, 
1860,  the  solicitor  presented  a  petition  to  have 
his  costs  raised  out  of  property  of  which  the 
lunatic,  who  left  issue,  had  been  tenant  in  tail : 
^Held,  that  under  the  proviso  contained  in  23 
&  24  Vict.  c.  127,  s.  29,  the  application  was  too 
late.  Oumming,  In  re,  2  De  G.,  F.  &  J.  376  ;  30 
L.  J.,  Ch.  29  ;  6  Jur.,  N.  S.  1129  ;  3L.  T.  391  ;  9 
W.  R.  213. 

Action  brought  by  Kext  Priend  of  Infant] — 

It  is  not  merely  when  there  is  an  adverse  claim 
to  property  recovered  or  preserved  in  a  suit 
througn  the  instrumentality  of  the  solicitor  fbr 
his  client,  that  the  solicitor  is  entitled  to  a  charge 
on  the  property  for  his  costs,  under  23  &  24  Vict. 
c.  127,  s.  28  ;  but  he  may  also  obtain  such  a  de- 
claration, where  the  suit  is  a  friendly  one  and  in- 
stituted on  behalf  of  an  infant.  Bailc  v.  BaUe, 
13  L.  R.,  Bq.  497  ;  41  L.  J.,  Ch.  300  ;  26  L.  T. 
283  ;  20  W.  R.  534. 
VOL.  VI. 


A  bill  was  filed  by  the  maternal  grandmother 
of  an  infant  tenant  in  tail,  as  his  next  friend, 
praying  the  appointment  of  a  guardian  to  him 
and'  his  brothers  and  sisters,  directions  for  his 
maintenance  and  education,  having  regard  to  the 
circumstances  of  the  family,  accounts,  and  a  re- 
ceiver. The  solicitor  employed  by  the  next  friend 
died  pending  the  suit,  and  within  six  years  from 
the  presentation  of  the  petition.  A  petition  was 
presented  by  the  personal  representative  of  the 
solicitor  for  a  declaration  as  to,  and  a  charge  for, 
his  costs  : — Held,  that  the  solicitor  was  employed 
for  the  infant ;  that  the  property  was  preserved 
for  the  infant  through  the  instrumentality  of  the 
solicitor ;  that  the  infant  had,  as  a  matter  of  fact, 
adopted  the  suit  after  attaining  his  majority ; 
that  the  Statute  of  Limitations  was  not  a  bar  to 
the  petition  ;  that  it  was  well  presented  by  the 
legal  personal  representative  ;  and  that  the  peti- 
tioner was  entitled  to  the  relief  for  which  she 
prayed.    lb, 

A  suit  was  instituted  in  equity  by  a  next  friend 
on  behalf  of  an  infant  to  recover  real  estate  and 
a  fund  in  court.  The  costs  were  directed  to  be 
paid  by  the  defendant,  but  in  consequence  of  his 
insolvency  they  could  not  be  recovered  from  him. 
A  court  of  equity  directed  that  the  fund  in  court 
should  be  applied  in  payment  of  the  costs  pro 
tanto,  the  proceedings  taken  by  the  next  friend 
being  for  the  benefit  of  the  in&int,  but  refused 
to  make  an  order,  declaring  that  the  residue  of 
the  costs  were  a  charge  on  the  real  estate  re* 
covered,  as  that  act  applied  only  to  suits  insti- 
tuted by  persons  sui  juris.  Bonser  v.  Brad»hau3, 
30  L.  J.,  Ch.  159  ;  7  Jur.,  N.  S.  231  ;  3  L.  T.  546  ; 
9  W.  R.  229. 

"VSTicre  a  solicitor  was  employed  by  the  next 
friend  in  establishing  an  infant's  title  to  land, 
the  infant  having  attained  his  majority,  a  court 
of  equity  declaiid  so  much  of  the  costs  as  re- 
mained unpaid  a  charge  on  the  land  recovered* 
Bonser  y.  Bradshatc,  4  Giff.  260  ;  9  Jur.,  N,  S, 
1048  ;  9  L.  T.  195. 

What  is  "Property  Beoovored  or  Preserved 
through  iBBtmmentality  of  Solioitor.''] — A  soli- 
citor instituted  an  administration  suit  on  behalf 
of  a  cestui  que  trust  against  a  sole  trustee,  ob- 
tained a  common  decree  with  a  direction  for  the 
appointment  of  a  new  trustee,  and  procured  an 
account  to  be  brought  into  chambers  by  the  de- 
fendant. The  plaintiff  then  abandoned  the  suit. 
On  a  petition  by  the  solicitor  that  his  costs 
might  be  made  a  charge  on  the  plaintiff's  in- 
terest in  the  trust  estate,  under  23  k  24  Vict, 
c.  127,  s.  28  : — Held,  that  no  property  had  been 
preserved  or  recovered  on  which  the  costs  could 
be  made  a  charge.  Pinherton  y.  Boston,  Pin- 
Tterton,  In  re,  16  L.  R.,  Eq.  490 ;  42  L.  J.,  Ch. 
878  ;  29  L.  T.  364  ;  21  W.  R.  943. 

A  bill  was  filed  alleging  that  the  defendant 
had  built  so  as  to  obstruct  the  plaintiff's  ancient 
lights,  and  was  proceeding  to  build  so  as  further 
to  obstruct  them,  and  asking  for  an  injunction 
against  further  building,  and  a  mandatory  in- 
junction to  pull  down  part  of  what  had  been 
built.  An  interlocutory  injunction  was  granted 
against  building  higher,  and  the  suit  was  after- 
wards compromised  on  the  terms  that  the  build- 
ing should  remain  of  its  then  height.  The 
defendant  having  become  bankrupt,  his  solicitor 
petitioned  to  have  his  costs  made  a  charge  on  his 
property  to  which  the  suit  related ; — Held,  that 
no  property  had  been  recovered  or  preserved 
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withiB  the  meaning  of  23  &  24  Vict.  c.  127,  s.  28. 
Foxon  V.  Ga^tcohne,  9  L.  R.,  Ch.  654  ;  43  L.  J., 
Ch.  729  ;  31  L.  T.  289  ;  22  W.  R.  939.  Affinning 
J5.  C,j  sub  nom.  Fox  v.  Gascoigrie,  30  L.  T.  743. 

A  suit  which  only  rclates  to  an  easement  is 
not  a  suit  in  which  it  can  be  said  that  property 
is  recovered  or  preserved,  even  though  a  manda- 
tory injunction  for  pulling  down  buildings  is  re- 
fused.   Ih 

The  defendant  having  recovered  a  sum  of 
money  in  an  action  brought  by  him  against  M., 
B.,  the  defendant's  attorney  in  that  action,  had 
taken  out  a  summons  for  an  order  chai'ging  his 
costs  in  such  action  upon  the  sum  recovered. 
The  plaintiff  af  terwaixls,  having  recovered  judg- 
ment in  his  action  against  the  defendant,  ob- 
tained an  ex  paile  garnishee  order  attaching  the 
sum  recovered  by  the  defendant  against  M.  in 
execution.  Under  these  circumstances  the  par- 
ties came  before  a  judge  at  chambers,  B.  claiming 
to  have  a  charging  order  on  the  judgment  debt 
as  property  recovered  within  23  &  24  Vict.  c. 
127,  s.  28,  and  the  plaintiff  claiming  an  order  on 
M.  to  pay  the  sum  attached  to  him.  The  judge 
made  an  order  in  favour  of  B. : — Held,  that  he 
was  right  in  so  doing ;  that  the  sum  recovered 
was  property  within  the  section,  and  that  the 
attorney  was  entitled  to  priority.  Birchall  v. 
Pftgin,  10  L.  R.,  C.  P.  397  ;  44  L.  J.,  C.  P.  278 ; 
32  L.  T.  495  ;  28  W.  R.  923. 

A.,  as  administrator  of  his  deceased  mother, 
sued  B.  and  C.  QA^  brother  and  sister)  in  the 
Common  Pleas  at  Lancaster,  in  detinue  for  goods 
belonging  to  the  estate  of  the  intestate,  and  re- 
covered a  verdict  and  judgment  against  them, 
but  was  unable  to  levy.  Afterwards  B.  and  C. 
sued  out  a  plaint  in  a  county  court  for  adminis- 
tration of  the  estate,  and  brought  into  court  the 
proceeds  of  the  goods  of  the  intestate,  which 
they  had  hitherto  concealed  : — Held,  that  the 
solicitor  who 'acted  for  A.  in  the  action  of 
detinue  was  entitled  to  a  charge  or  lien  upon  the 
fund  in  the  hands  of  the  registrar  of  the  county 
court,  under  23  &  24  Vict.  c.  127,  s.  28,  as  "  pro- 
perty recovered  or  presented  through  his  instru- 
mentality," in  respect  of  his  costs  incurred  by 
him,  to  be  taxed  as  between  attorney  and  client. 
Cathno  v.  CJatlow,  2  C.  P.  D.  362 ;  26  W.  R.  866. 

An  undischarged  bankrupt  commenced  an 
action  for  the  purpose  of  recovering  moneys 
alleged  to  be  due  to  him  for  remuneration  for 
his  personal  services  as  an  architect,  rendered 
«ince  the  bankruptcy,  and  for  damages  for 
wrongful  dismissal  since  that  date,  and  also  for 
further  relief  of  a  personal  character  which  it 
was  possible,  but  not  probable,  that  he  might 
obtain.  The  defendant  denied  the  whole  claim, 
but  paid  money  into  court.  The  plaintiff  took 
out  a  summons  to  withdraw  the  money  so  paid 
in.  The  trustee  in  his  bankruptcy  t<x)k  out 
another  summons  to  withdraw  the  money,  and 
also,  before  this  case  came  on  for  hearing,  a 
further  summons,  upon  which  being  heard,  the 
trustee  was  added  as  a  co-plaintiff,  and  given 
the  conduct  of  the  action  on  the  ground  that  the 
bulk,  if  not  the  whole,  of  the  money  which 
might  be  recovered  in  the  action,  would,  if  re- 
covered, pass  to  the  trustee  for  the  benefit  of  the 
creditors.  The  solicitor,  acting  for  the  bank- 
rupt, took  out  a  summons  under  the  Solicitors 
Act,  1860  (23  &  24  Vict.  c.  127),  s.  28,  by  which 
he  asked  for  an  order  charging  upon  the  fund  in 
court  his  costs  of  or  in  reference  to  the  action  ; 
—Held,  that  the  fund  paid  into  court  had  been 


"recovered  or  preserved"  through  the  instru- 
mentality of  the  solicitor,  within  the  meaning  of 
s.  28  of  the  Solicitors  Act,  1860,  and  that  such 
solicitor  was  entitled  to  a  charging  order  on  the 
money  in  respect  of  his  costs  down  to  the  time 
when  the  trustee  intervened,  but  not  as  to  his 
costs  incurred  in  opposing  the  trustee's  claim  to 
intervene.  Mnden  v.  Carfe^  19  Ch.  D.  311  ;  51 
L.  J.,  Ch.  371  ;  45  L.  T.  328  ;  30  W.  R,  17.  Re- 
versing 44  L.  T.  840  ;  29  W.  R.  840. 

An  action  was  brought  by  a  husband  against 
his  wife  and  another  person  for  a  siun  of  money 
invested  in  a  building  society,  which  the  hus- 
band alleged  to  have  been  fraudulently  trans- 
ferred by  hi«  wife  to  iJie  other  person.  The 
building  society  were  also  made  defendants  to 
the  action  and  appeared.  Judgment  was  given 
for  the  defendants.  Upon  petition  presented 
under  the  Attorneys  and  Solicitors  Act,  I860,  by 
the  solicitor  to  the  defendants  other  than  the 
building  society  : — Held,  that  he  was  entitled  to 
a  charge  upon  the  whole  sum  invested,  as  being 
the  amount  *^  recovered  or  preserved  "  to  them. 
Porter  v.  West,  60  L.  J.,  Ch.  231  ;  43  L.  T.  569  ; 
29  W.  R.  236. 


Property  of  Penon  not  employing  the 


Solicitor — Property  of  Infant] — The  charge  de- 
clared in  pursuance  of  the  28th  section  of  the 
Solicitors  Act,  1860,  on  the  property  recovered 
or  preserved  in  favour  of  the  solicitor  employed 
is  in  the  nature  of  salvage,  and  may  be  made  on 
the  interest  of  persons  who  did  not  employ  the 
solicitor,  and  who  were  not  parties  to  the  suit,  if 
they  adopt  the  benefit  obtained  in  the  suit.  It 
makes  no  difference  that  the  persons  whose  in- 
terests are  charged  are  infants,  but  the  court 
will  not  make  the  order  until  the  infants  have 
an  opportunity  of  being  heard  on  it.  Greer  v. 
Young  J  24  Ch.  D.  546 ;  52  L.  J.,  Ch.  915 ;  49 
L.  T.  224  ;  31  W.  R.  930— C.  A. 

P.  and  Y.  were  trustees  under  the  will  of  G. 
P.  misapplied  some  of  the  trust  funds  and  died. 
The  suit  of  M.  v,  P.  was  brought  for  the  ad- 
ministration of  P.'s  estate,  and  a  proof  was 
carried  in  by  Y.  on  behalf  of  the  trust  in  respect 
of  the  breaches  of  trust  by  P.  Afterwards  tbe 
action  of  G.  v.  Y.  was  brought  by  some  of  the 
cestuis  que  trustent  under  G.*s  wlU  to  establish 
the  liability  of  Y.  and  to  appoint  new  trustees,  in 
which  a  small  dividend  was  recovered  from  Y.*s 
estate.  The  solicitor  who  acted  for  the  plain- 
tiffs in  G.  V,  Y.  applied  for  a  charging  oitler  for 
his  costs  on  the  dividend  recovered  from  P.'s  and 
Y.'s  estates,  which  was  opposed  by  the  new  tms- 
tees  on  behalf  of  the  infant  cestuis  que  trustent : 
— Held,  that  the  solicitor  was  entitled  to  a 
charge  upon  the  dividend  recovered  in  the  action 
from  Y.'s  estate,  as  against  the  infant  cestuis 
que  trustent,  but  not  on  the  dividend  recovered 
from  P.^s  estate,  as  it  was  not  reooverod  in  the 
action.    lb. 


Extent  of  Charge.]— Under  s.  28  of  the  | 


Act  23  &  24  Vict.  c.  127,  the  court  can  declare  a 
solicitor  entitled  to  a  charge  for  costs  on  the 
whole  of  the  property  recovered  or  preserved 
through  his  instrumentality,  and  not  merely  on 
his  own  client's  interest  in  that  property.  Berrir' 
V.  Howitt,  infra,  not  followed.  Charlton  v. 
Charlton,  62  L.  J.,  Ch.  971  ;  49  L.  T.  267  ;  2S 
W.  R.  90. 

In  a  suit  in  the  nature  of  a  partition  suit-,  it 
j  having  been  decided  that  each  party  must  bear 
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his  own  costs,  a  solicitor  employed  by  a  party 
entitled  as  tenant  in  tail  who  had  not  barred  the 
entail  has  not  a  lien  for  costs  on  the  inheritance 
of  his  client's  share.  JBerrie  v.  Hotoittj  9  L.  R., 
Eq.  1 ;  39  L.  J.,  Ch.  119  ;  21  L.  T.  414. 


Amount   Awarded  by   Arbitrator.] — A 


reference  to  arbitration  having  been  made  in  an 
action,  the  arbitrator  award^  that  a  certain 
sum  should  be  paid  by  the  plaintiff  to  the  de- 
fendant, and  the  award  was  confirmed  by  the 
court.  An  order  was  made,  on  the  application 
of  the  defendant's  solicitor,  under  the  3rd  section 
of  the  act  39  &  40  Vict.  c.  44,  declaring  him  en- 
titled to  a  lien  for  the  costs  of  the  defendant  in 
the  action  upon  the  amount  awarded,  as  pro- 
perty recovered  or  preserved  for  the  defendant 
through  the  instrumentality  of  the  solicitor,  and 
directing  the  plaintiff  to  nay  thereout  to  the 
solicitor  the  amount  of  such  costa  when  taxed. 
M^Aleavey  v.  JiPAleavey^  9  L.  R.,  Ir.  165.  See 
also  Greer  v.  Young,  supra. 

Client  not  being  Beneficial  Owner  is  Imma- 
terial.]— ^A  plaintiff  in  a  suit  instituted  to  set 
aside  a  conveyance  of  real  estate  sold  his  interest 
in  the  propeity,  and  the  suit  was  compromised, 
and  a  conveyance  of  the  property  made  to  the 
purchaser,  who  obtained  an  onler  dismissing  the 
bill : — ^H^d,  that  the  plaintiffs  solicitor  was 
entitled  to  a  charge  for  his  costs  upon  the  pro- 
perty as  against  the  purchaser.  Jotws  v.  JfVost, 
Fiddey,  In  re,  7  L.  R.,  Ch.  773 ;  42  L.  J.,  Ch.47  ; 
27  L.  T.  466  ;  20  W.  R.  1025. 

The  principle  of  23  &  24  Vict  c.  127,  s.  28, 
IS  aualogous  to  the  principles  of  salvage,  and 
gives  a  charge  on  the  property  preserved,  irre- 
spectively of  any  question  as  to  who  is  the  owner 
of  it ;  and  the  fact  that  the  client  by  whom  the 
solicitor  was  retained  is  not  the  beneficial  owner 
of  the  whole  property  is  Immaterial.  Bulley  v. 
Bulley,  8  Ch.  D.  479 ;  47  L.  J.,  Ch.  841 ;  38  L.  T. 
401 ;  26  W.  R.  638— C.  A.  Affirming  38  L.  T. 
95  ;  26  W.  R.  310. 

Therefore,  when  a  solicitor  has  been  retained 
by  a  person  interested  in  an  estate,  as  to  two- 
fifths  in  his  own  right,  and  as  to  three-fifths  as 
a  trustee  for  others,  and  the  whole  estate  has 
been  preserved,  the  court  will  make  an  order  as 
against  the  cestui  que  trust  charging  the  whole 
property  preserved ;  and  this  charge  will  not  be 
incumbered  or  affected  with  any  equities  that 
may  exist  between  such  trustee  and  his  cestui 
que  trust,  even  though  the  trustee  were  a  de- 
faulting trustee  or  bankrupt.    Ih. 

A  solicitor  is  entitled  to  a  charge  upon  propei'ty 
recovered  or  preserved,  for  his  costs  of  the  litiga- 
tion by  which  it  is  recovered  or  preserved,  irre- 
spective of  his  client's  interest  in  the  property, 
and  although  it  turns  out  that  the  latter  has  not 
and  never  had  any  interest  therein.  Bailey  v. 
BirehaZl,  2  H.  &  M,  371 ;  11  Jur.,  N.  a  57. 

Priority  of  Solicitor's  Claim.] — In  a  suit  by 
a  cestui  que  trust  against  a  trustee  of  landed 
estate,  praying  for  an  account  and  a  reconvey- 
ance, a  receiver  was  ordered  to  be,  and  afterwards 
was,  appointed,  adversely  to  the  defendant. 
Notice  of  motion  for  decree  was  served,  but 
oefore  the  time  for  closing  evidence  had  arrived, 
the  plaintiff,  without  consulting  her  solicitor, 
and  without  his  knowledge,  entered  into  an 
agreement  with  the  defendant  for  a  compromise 
of  the  suit  on  the  terms,  first,  that  a  sum  of  cash 


should  be  paid  to  the  plaintiff,  then  that  the 
mortgages  on  the  property  should  be  paid  off, 
and  then  that  the  costs  of  all  parties  estimated 
at  a  fixed  sum  should  be  paid.  Upon  hearing  of 
the  compromise,  the  plaintiff's  solicitor  applied 
to  the  plaintiff  and  to  the  defendant's  solicitor 
for  the  terms  of  it,  but  was  refused  all  informa- 
tion : — Held,  that  tbe  solicitor  was  entitled  to 
a  first  charge  for  the  amount  of  his  taxed  costs, 
as  between  solicitor  and  client,  upon  the  property 
of  the  plaintiff,  as  having  been  recovered  and 
preserved  through  his  instrumentali  ty.  Twyiuim 
V.  Porter,  11  L.  R.,  Eq.  181 ;  40  L.  J.,  Ch.  30  ; 
23  L.  T.  551  ;  19  W.  R.  151. 

In  winding  up  a  company  the  costs  of  the 
petition  are  the  first  charge  on  the  estate,  and 
next  to  them  are  the  costs  of  the  winding-up, 
including  the  bill  of  costs  of  the  solicitor 
employed,  which  bill  must  be  paid  before  any 
payment  is  made  by  way  of  remuneration  to^he 
official  liquidator.  Freeliold  Land  and  BrieJt" 
making  Company,  In  re,  Massey,  Ex  parte,  39 
L.  J.,  Ch.  492  ;  21  L.  T.  196. 


Over  Garnishee  Order.] — ^A   judgment 


creditor  of  the  defendant  in  a  partnership  action 
obtained  a  garnishee  order  nisi  to  attach  all 
moneys  in  the  hands  of  the  receiver  in  the  action 
appearing  to  be  due  to  the  defendant  on  taking 
the  accounts.  On  the  following  day,  and  before 
service  of  the  order  nisi,  the  defendant's  solicitors 
obtained,  on  a  summons  served  on  the  receiver, 
a  charging  order  intituled  in  the  action,  declaring 
that  they  were  entitled  to  a  charge  for  their 
costs  upon  all  moneys  coming  to  the  defendant 
under  tne  action.  On  the  next  day  the  garnishee 
order  nisi  was  served  on  the  receiver,  and  was 
subsequently  made  absolute : — Held,  that  the 
solicitors  were  entitled  to  their  costs  in  priority 
to  the  claim  of  the  creditor  under  the  garnishee 
order  both  under  the  act  and  independently  of  it. 
Hamer  v.  Giles,  11  Ch.  D.  942 ;  48  L.  J.,  Ch. 
508 ;  27  W.  R.  834.  See  also  Birehall  v.  Pvgin, 
ante,  coL  1955. 

The  plaintiffs  were  the  solicitors  for  W.  in  an 
action  in  which  he  recovered  a  sum  of  money. 
The  defendant  whh  a  judgment  creditor  of  W., 
and  obtained,  ex  parte,  on  the  day  that  judg- 
ment was  signed  in  the  above  action,  a  garnishee 
order  attaching  all  debts  due  to  W.  On  the 
taxation  of  costs  on  the  same  day  the  plaintiff 
for  the  first  time  learned  of  the  defendant's  claim, 
and  then  gave  notice  to  the  defendant  in  the 
action  in  which  W.  was  plaintiff,  of  their  claim 
of  lien,  and  within  five  days  applied  for  an  order 
declaring  that  they  were  entitled  to  a  charge 
on  the  money  recovered  by  W. : — ^Held,  that 
the  plaintiffs  had  a  lien  for  their  costs  on  the 
sum  recovered  by  W.,  that  they  were  entitled  to 
the  order  sought  for,  and  that  the  garnishee 
order  obtained  by  the  defendant  did  not  take 
priority  over  that  Hen.  Shippey  v.  Grey,  49 
L.  J.,  C.  P.  524  ;  42  L.  T.  673  (nom.  JSIiipley)  ;  28 
W.  R.  877— C.  A. 

A  proctor's  lien  on  a  fund  in  court  is  not 
affected  by  a  garnishee  order,  and  he  is  entitleil 
to  be  paid  his  costs  in  priority  to  the  claim  of  the 
gamisnee.     The  Jeff  IJavU,  23  L.  R.,  Adm.  1. 


Over  Mortgagee  of  Client's  Interest  witk 


Kotioe.] — The   plaintiffs  in  a  suit  mortgaged 

their  interests  in  the  estate,  the  subject  of  the 

suit,  to  two  of  the  defendants.    This  mortgage 

I  was  sent  to  the  solicitor  of  the  plaintifb  for  his 
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perusal  and  approval  on  their  behalf,  and  he 
sanctioned  their  executing  it.  Nothing  was  said 
by  either  partj  about  any  claim  by  the  plaintifb* 
solicitor  tor  the  costs  of  suit.  The  solicitor 
afterwards  obtained  a  charging  order  for  them 
under  23  &  24  Vict.  c.  127,  s.  28,  on  the  interests 
of  the  plaintiffs : — Held,  that  as  the  mortgagees 
had  notice  of  the  suit,  they  must  be  presumed 
to  have  known  the  rights  of  the  solicitor  of  the 
plaintiffs,  and  that  his  charge  ought  not  to  be 
postponed  to  the  mortgage,  he  not  having  been 
g-uilty  of  any  misrepresentation  or  concealment. 
Faithfull  V.  Ewen,  7  Ch.  D.  495  ;  47  L.  J.,  Ch. 
457  ;  37  L.  T.  806  ;  26  W.  R.  270— C.  A. 


Over  Jndgment  Creditor.] — A  solicitor's 


lien  for  costs  upon  a  fund  in  court,  recovered  by 
his  exertions,  is  independent  of  the  23  &  24  Vict, 
c.  127,  s.  28,  and  he  is  entitled  to  priority  in 
respect  thereof  over  a  judgment  creditor  who 
has  obtained  a  charging  order  before  the  solicitor. 
Hayme$  v.  Coover^  33  L.  J.,  Ch.  488 ;  10  Jur., 
N.  a  303  ;  10  L.  T.  87 ;  12  W.  R.  539. 


Held  paramount  to  Bestraint  on  Anti- 


eipation.] — A  solicitor  was  retained  by  a  wife 
in  the  successful  defence  of  a  suit  instituted  by 
her  husband  to  set  aside  a  settlement,  whereby 
he  covenanted  to  pay  to  her  an  annuity  for  her 
separate  use  without  power  of  anticipation,  and 
assigned  property  to  trustees  to  secure  the  an- 
nuity. Upon  a  petition  by  the  solicitor  to  charge, 
under  23  k.  24  Vict.  c.  127,  s.  28,  the  annuity 
with  his  costs  incurred  on  her  behalf : — Held, 
that  the  married  woman  was  competent  to  cm- 
ploy  a  solicitor  for  the  purpose  of  defending  such 
a  suit  and  that  the  right  of  the  solicitor  under 
the  act  to  a  charge  upon  the  property  preserved 
by  his  exertions  was  paramount  to  the  restraint 
on  anticipation.  Keane^  In  re,  Lumley  v.  Des" 
hormigh,  12  L.  E.,  Eq.  115;  40  L.  J.,  Ch.  617; 
24  L.  T.  780  ;  19  W.  R.  1025. 

Held,  also,  that  the  charge  was  limited  to  the 
annuity  and  did  not  extend  to  the  trust  fund 
upon  which  it  was  secured.    Ih, 

Over  Lien  for  Keoessaries  Supplied,  or 

Wages  of  Master.]— When  a  solicitor  in  the 
Court  of  Admiralty  has  acquired,  by  order  of 
the  court  under  23  &  24  Vict.  c.  127,  s.  28,  or 
otherwise,  a  lien  for  his  costs  upon  a  ship,  as  for 
property  recovered  or  preserved  by  his  exer- 
tions, or  upon  its  proceeds  in  court,  his  lien 
takes  precedence  of  liens  for  necessaries  supplied 
after  the  institution  against  the  ship  of  the  cause 
in  respect  of  which  he  is  entitled  to  costs,  but 
not  of  liens  for  necessaries  supplied  before  the 
institution.  The  Heinrich,  3  L.  R.,  Adm.  505  ; 
41  L.  J.,  Adm.  68  ;  26  L.  T.  372  ;  20  W.  R.  759. 

His  lien  takes  precedence  of  the  lien  of  the 
master  of  the  ship  for  wages,  where  the  master 
is  also  part  owner,  and  has  instructed  him  to 
defend  the  cause.    Jh. 

Priority  of  Claim  by  Foreign  Consul  for 
Payment  of  Expense  of  sending  Crew  of  Ship 
Home.] — Salvage  actions  were  brought  ngaiust 
an  Italian  vessel,  and  she  was  sold  by  order  of 
the  court.  After  the  salvors  had  been  remune- 
rated, the  balance  of  the  fund  in  court  was  in- 
sufficient to  satisfy  the  costs  of  the  solicitors  who 
had  appeared  in  the  above  actions  for  the  parties 
interested  in  the  ship,  and  who  sought  to  en- 
force their  claim  for  such  costs  by  virtue  of  23  | 


&  24  Vict.  c.  127,  s.  28,  as  well  as  the  claim  of 
the  Italian  consul  in  respect  of  the  expenses  of 
sending  the  crew  back  to  Italy.  It  was  proved 
that  by  the  law  of  Italy  such  'expenses  and  the 
keep  of  the  master  and  crew  ranked  next  to  the 
salvage  payments  : — Held,  that  the  claim  of  the 
Italian  consul  had  priority  to  that  of  the  soli- 
citors. TJie  LiHetta  (No.  2),  8  Adm.  D.  209  ;  52 
L.  J.,  Adm.  81  ;  49L.  T.  411. 

Petition.]  —  An  application  by  a  solicitor, 
under  s.  28  of  the  Solicitors  Act  of  1860,  for  an 
order  charging  his  costs  upon  the  interest  of  a 
party  to  an  action  in  a  fund  in  court,  is,  notwith* 
standing  s.  39  of  the  Judicature  Act,  1873,  pro- 
perly made  by  a  petition  in  the  action.  But  the 
other  parties  to  the  action  ought  not  to  be 
served  with  the  petition.  JBrotcn  v.  Trotman, 
12  Ch.  D.  88  ;  48  L.  J.,  Ch.  862  ;  28  W.  R.  164. 


How  Intituled.] — An   order   giving   a 


solicitor  a  charge  under  s.  28  of  the  Attorneys 
and  Solicitors  Act,  1860,  for  his  costs  as  between 
solicitor  and  client,  on  property  recovered  by 
him  for  his  client  in  an  action,  is  sufficient  if  in- 
tituled in  the  action ;  it  may  be  obtained  either 
on  summons  or  petition,  and  need  not  be  intituled 
either  in  the  matter  of  the  act  or  of  the  solicitor. 
Hamer  v.  Giles,  11  Ch.  D.  942  ;  48  L.  J.,  Ch. 
508  ;  27  W.  R.  834. 

A  declaration  giving  a  solicitor  a  charge  for 
his  costs  upon  property  recovered  or  preserved  in 
a  suit  may  be  maue  upon  a  petition  presented  in 
the  suit  after  an  oider  has  been  made  dismissing 
the  bill  upon  a  compromise.  Jimes  v.  Frost, 
Mddey,  In  re,  7  L.  R.,  Ch.  773  ;  42  L.  J.,  Ch. 
47  ;  27  L.  T.  465  ;  20  W.  R.  1025. 

And  a  petition  for  the  purpose  of  obtaining 
a  declaration  under  the  statute  must  be  intituled 
in  the  suit,  notwithstanding  that  the  bill  has 
been  dismissed,  and  that  the- parties  to  the  suit, 
whom  it  will  become  necessary  to  serve,  are 
numerous.    Keane,  In  re,  19  W.  R.  429, 

Application,  to  what  Court! — ^When  a  soli- 
citor applies  to  the  Court  of  Chanceiy  to  have 
it  declared  that  he  is  entitled  to  a  charge  upon 
property  which  has  been  recovered  or  preserved 
by  nim  for  his  client  in  a  suit  in  which  he  has 
been  employed,  he  must  make  the  application 
to  the  judge  to  whose  court  the  suit  is  attached, 
and  it  must  be  intituled  in  that  suit  as  well  as 
in  the  matter  of  the  solicitor.  Heinrieh  v. 
Sutton,  Fiddn/,  In  re,  6  L.  R.,  Ch.  865  ;  25 
L.  T.  643  ;  19  W.  R.  1075. 

An  order  declaring  a  solicitor  entitled  to  a 
charge  for  his  costs  under  23  &  24  Vict.  c.  127, 
s.  28,  on  a  judgment  recovered  in  an  action 
which  he  was  employed  to  prosecute,  must 
not  be  made  by  any  other  ]udge  than  the 
judge  who  tried  the  action.  Higgs  t.  Sohrader^ 
3  Q.  B.  D.  252 ;  47  L.  J.,  Q.  B.  426  ;  26  W.  R. 
831. 

Upon  a  petition  by  a  solicitor  for  a  chai^ging 
order  imdcr  23  &  24  Vict.  c.  127,  s.  28,  upon 
property  preserved  in  an  action  instituted  in  the 
Chancery  Division  in  the  Liverpool  District 
Registry,  and  attached  to  the  court  of  the 
Vice-Chancellor  Hall,  but  which  had  been  tried 
by  a  judge  and  jury  at  Liverpool : — Held,  that 
the  judge  before  whom  the  action  had  been 
tried,  and  who  had  dealt  with  the  substantial 
question  in  the  case,  was  the  judge  to  whom  the 
application  ought  to  be  made.     Ouytn  v.  Hen'^ 
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$haw,  7  Gh.  D.  385 ;  47  L.  J.,  Gh.  267  ;  26 
W.  R.  188. 

A.,  as  administiator  of  his  deceased  mother, 
sued  B.  and  G.  (his  brother  and  sister)  in  the 
Gommon  Pleas  at  Lancaster,  in  detinue  for  goods 
belonging  to  the  estate  of  the  intestate,  and  re- 
covei*ed  a  verdict  and  judgment  against  them, 
but  was  unable  to  levy.  Afterwards  B.  and  G. 
sued  out  a  plaint  in  a  countj  court  for  adminis- 
tration of  the  estate,  and  brought  into  court  the 
proceeds  of  the  goods  of  the  intestate,  which 
they  had  hitherto  concealed: — Held,  that  the 
Gommon  Pleas  Division  of  the  High  Gourt  was 
the  proper  court  in  which  to  make  the  applica- 
tion. Catlou)  V.  Chtlow,  2  G.  P.  D.  362;  25 
Wa  B.  866. 

Joriidiotioii  to  maka  Order  where  Causa 
Transferred.! — Under  Bules  of  Supreme  Gourt, 
1875,  Ord.  Li.  r.  la,  a  judge,  to  whom  an  action 
has  been  transferred  for  trial,  has  authority  to 
hear  a  petition  by  a  solicitor  under  the  Attorneys 
and  Solicitors  Act,  1860,  for  costs  incurred  in 
recovering  property  in  the  action.  Porter  v. 
Weitj  50  L.  J.,  Gh.  231  ;  43  L.  T.  669  ;  29  W.  B. 
236. 

Jurisdietion  of  Judge  at  Chamben  to  make 
Order.] — ^The  defendant  having  paid  money  into 
court  m  the  action,  the  plaintiff^s  solicitor  de- 
clined to  proceed  with  the  action,  except  on 
terms  to  which  the  plaintiff  would  not  assent. 
S^ereupon,  the  plaintiff  retained  fresh  solicitors, 
and  obtained  an  order  for  a  change  of  solicitors. 
After  the  order  was  made,  the  late  solicitor 
obtained  a  judge's  order  at  chambers,  charging 
the  money  in  court  with  his  costs  in  the  action  : 
—Held,  that  when  an  action  is  pending,  a  judge 
at  chambers  has  jurisdiction  to  make  such  an 
order.     Chver  v.  Adanu^  6  Q.  B.  D.  622. 

Solieltor  eoasing  to  be  such  at  Timo  of  Order.] 

— Held,  also,  that  the  order  was  valid,  thougn 
the  plaintiff's  solicitor  had  ceased  to  be  such 
when  it  was  made.    Ih, 

And  that  though  he  had  discharged  himself 
from  the  position  of  plaintiff's  solicitor,  yet,  as 
he  had  not  done  so  wrongfully  or  improperly,  the 
order  was  right.    lb. 

Substituted  Seryiee  of  Summons.] — A  sum  of 
money  having  been  paid  into  coart  for  the  benefit 
of  the  defendant,  M.,  his  solicitor,  obtained  a 
charging  order  for  costs  upon  it  under  23  &  24 
Vict.  c.  127,  8.  28.  The  costs  had  been  taxed  ex 
parte.  M.  then  took  out  a  summons  to  shew 
cause  why  the  sum  of  money  paid  into  court 
should  not  be  paid  out  to  him  in  part  satisfac- 
tion of  his  taxed  costs.  This  summons  could 
not  be  served  upon  the  defendant,  who  appeared 
to  be  wilf  ally  evading  service  of  it.  L.  had  acted 
for  the  defendant  after  M.  had  ceased  to  do  so, 
and  H.  had  introduced  the  defendant  to  M. : — 
Held,  that  substituted  service  of  the  summons 
should  be  allowed ;  that  a  notice  calling  upon 
the  defendant  to  appear  in  one  month  should  be 
put  up  at  the  master's  office,  and  served  upon 
L.  and  H.,  and  advertised  in  the  Times  news- 
paper, and  thereupon,  if  the  defendant  did  not 
appear,  an  order  might  be  made  on  the  summons. 
JUurU  V.  Aicttin,  Musan,  Exparte^  9  Q.  B.  D. 
698  ;  61  L.  J.,  Q.  B.  455  ;  47  L.  T.  300— G.  A. 

Costs.] — Solicitors  who  had  obtained  a  charg- 


ing order  for  costs  due  to  them  were  not  allowed 
the  costs  of  appearing  by  counsel  at  the  hearing 
on  further  consideration.  Mildmay  v.  Quiche, 
26  W.  B.  788. 


6.  Appropriation  of  Payments  on 
Account. 

An  attorney,  who  has  several  demands  against 
his  client,  some  of  which  are  barred  by  the 
Statute  of  Limitations,  has  no  right  to  appro- 
priate, in  payment  of  the  demands  so  barred,  a 
sum  received  by  him  on  account  of  his  client, 
for  damages  recovered  in  an  action.  Waller  v. 
Lacy,  1  M.  &  G.  64  ;  1  Scott,  N.  B.  186  ;  8  D. 
P.  G.  663  ;  4  Jur.  435. 

Where  directors  of  a  company  carry  on  busi- 
ness unauthorized  by  the  deed  of  settlement, 
and  moneys  have  been  paid  by  the  company  to 
the  solicitors  on  account  of  costs  generally,  the 
solicitors  have  no  right  post  litm  motam  to 
appropriate  such  payments  to  the  costs  incurred 
in  respect  of  the  unauthorized  business,  but,  on 
the  contrary,  the  court  will  appropriate  the  pay- 
ments to  the  costs  which  the  company  was  liable 
to  pay.  Phtenix  lAfe  Assurance  Company,  In 
re,  Howard  and  DolnMn,  Re  parte,  1  H.  &  BE. 
433. 


IX.    BBLATIONS   BETWBBN   GOUNTBY 
SOLIGITOB  AND  LONDON  AGENT. 

Authority  of.] — The  acts  of  an  attorney's 
agent  in  town,  m  matters  relative  to  the  suit, 
are  binding  upon  the  parties.  Griffiths  v.  WiU 
liams,  1  T.  B.  710. 

An  attorney,  as  such,  is  bound  by  the  acts 
done  on  his  behalf  of  his  London  agent. 
Withers  v.  Parlt/r,  29  L.  J.,  Ex.  320 ;  6  Jur., 
N.  S.  1033— Ex.  Gh. 

Oives  Credit  to  Country  Solieitor,  not  to 
Client] — ^A  London  agent  of  a  country  solicitor, 
acting  in  the  ordinary  course  of  business,  is 
always  taken  to  give  credit  to  the  country  soli- 
citor, not  to  the  country  solicitor's  client. 
Waller  v.  Holmes,  1  Johns.  &  H.  239  ;  30  L.  J., 
Gh.  24  ;  6  Jur.,  N.  S.  1367 ;  3  L.  T.  289 ;  9 
W.  B.  32. 

A  country  attorney,  being  retained  to  conduct 
an  action  (on  behalf  of  an  infant),  in  which  he 
obtained  a  verdict,  employed,  in  the  latter  stages 
of  it,  a  L(mdon  attorney  as  his  agent,  and  died 
before  judgment  was  signed.  The  London  at- 
torney wrote  to  the  client  in  the  country,  stating 
that  he  had  acted  as  the  agent,  and  proposing  to 
continue  so  to  do ;  and,  receiving  no  answer, 
taxed  costs,  and  signed  final  judgment,  without 
the  knowledge  of  the  client;  meanwhile  the 
client,  without  any  notice,  either  to  him  or  to  the 
defendant,  had  employed  another  attorney.  The 
court  refused  a  rule  to  set  aside  the  taxation  ; 
the  plaintiff's  remedy,  if  any,  being  against  the 
attorney.  Bar  is  v.  Bovoen,  7  L.  T.  739;  11 
W.  B.282.  . 

An  attorney  employing  an  agent  to  do  busi- 
ness for  his  client,  is  primarily  liable  to  sued 
agent  for  his  bill,  though  the  latter  knows  the 
business  is  to  be  done  for  the  client;  but  to 
whom  the  credit  is  given  is  a  question  for  the 
jury.  Srrace  v.  WhUtington,  3  D.  &  B.  195  ;  2 
B.  &  G.  11. 
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Payment  to.] — Pajrmcnt  by  a  defendant  to ' 
the  London  agent  of  the  plaintiffs  attorney  is  a 
payment  to  the  plaintiff.    Ilanley  y.  Cassan^  11 
Jut.  1088. 

Death  of  Ck>iuitry  Solicitor — Effeet  of.] — The 
death  of  the  principal  attorney,  pending  a  soit, 
does  not  revoke  his  agent's  authority  to  obtain 
possession  of  a  postea,  after  a  verdict  for  the 
client  of  the  former.  Taunton  v.  Qoforth,  6  D, 
&  R.  384. 

Kiseonduet  of— Privity  with  CUent.]— If  a 
London  agent  receives  money  improperly,  the 
remedy  of  the  client  is  not  against  him  bat 
against  his  attorney.  Oray  v.  Kirhy^  2  D.  P.  C. 
601. 

A.,  being  defendant  in  an  action  brought  by 
B.,  paid  the  debt  and  costs  to  his  own  country 
attorney,  for  transmission  to  B.  The  attorney 
Hcnt  a  cheque  exceeding  the  amount  to  his  own 
town  agent,  directing  him  to  pay  the  debt  and 
costs  out  of  it.  The  agent  acknowledged  the 
receipt  by  letter  to  the  countiy  attorney,  and 
therein  promised  to  apply  the  money  as  directed ; 
but  he  retained  it  in  reduction  of  a  debt  due  to 
him  from  the  attorney  : — Held,  that  there  was 
no  sufficient  privity  to  support  an  action  for 
money  had  and  received  by  A.  against  the  agent. 
Cobh  v.  BecTte,  6  Q.  B.  930  ;  14  L.  J.,  Q.  B.  108  ; 
9  Jur.  439. 

Where  a  country  attorney  who  is  employed  in 
a  cause  employs  a  London  agent,  there  is  not  in 
general  such  privity  between  the  client  and  the 
London  agent  as  entitles  the  client  to  recover 
for  money  had  and  received  against  the  agent  in 
respect  of  proceeds  of  the  cause  which  the  agent 
has  received  in  the  ordinary  course  of  his  busi- 
ness. Robbing  v.  Fennell,  11  "Q.  B.  248  ;  17 
L.  J.,  Q.  B.  77;  12  Jur.  167. 

But  if  it  appears  that  such  proceeds  have  been 
received  by  the  agent,  without  authority,  either 
from  the  client  or  the  countiy  attorney,  the  court 
will,  if  the  agent  is  an  attorney  of  the  court, 
compel  him,  upon  application,  to  pay  over  the 
proceeds  to  the  client,  though  the  country  at- 
torney is  indebted  to  the  London  agent  in  a 
greater  sum  on  other  accounts.    lb. 

Where  a  town  agent  received  moneys  (not  in 
any  cause),  belonging  to  B.,  the  client  of  a 
country  attorney,  under  a  power  of  attorney 
from  B.,  and  placed  them  to  the  credit  of  the 
country  attorney,  the  court  refused  a  rule,  on 
the  application  of  B.,  to  compel  the  agent  to  pay 
over  the  moneys  to  him,  as  the  receipt  of  them 
did  not  establish  the  relation  of  attorney  and 
client  between  the  agent  and  B.  Baher,  Ex 
parte,  W.,  W.  &  D.  591 ;  1  Jur.  894. 

Beftieal  by  Town  Agent  of  Country  Solicitor 
to  Pay  to  Client  Amount  of  Debt  received  in  an 
Action.] — The  town  agent  of  the  solicitor  of  the 
plaintin,  in  an  action  in  which  judgment  had  been 
recovered  for  a  debt,  refused  to  pay  over  to  the 
plaintiff  the  amount  of  the  debt  which  had  been 
received  by  him  from  the  sheriff  under  a  writ  of 
fi.  fa.,  on  the  ground  that  he  was  entitled  to 
retain  such  amount  for  a  debt  due  to  him  from 
the  country  solicitor  of  equal  amount.  The 
country  solicitor  had  no  lien  on  such  amount 
against  his  client,  the  plaintiff : — Held,  that 
the  court,  in  the  exercise  of  its  summary  juris- 
diction over  its  own  officers,  would  order  the 
town  agent  to  pay  over  the  amount  of  the  debt  i 


to  the  plaintiff.  In  such  a  case  the  court  will 
exercise  its  summary  jurisdiction,  although 
there  be  no  fraud  imputed  to  the  town  agent, 
Edwards,  Ex  parte,  Johnson,  In  re,  8  Q.  B,  D. 
262  ;  51  L.  J.,  Q.  B.  108  ;  46  L.  T.  678. 

Suit  for  Aoeonnts.] — Notwithstanding  the  de- 
finition of  the  word  "client"  in  s.  3  of  the 
Attorneys  and  Solicitors  Act,  1870,  that  act  does 
not  apply  to  accounts  between  country  solicitors 
and  town  agents.  Ward  v.  Eyre,  15  Ch.  D. 
130  ;  49  L.  J.,  Ch.  657  ;  43  L.  T.  525  ;  28  W.  B. 
712— C.  A. 

A  bill  by  a  country  solicitor  against  a  London 
solicitor,  alleged  that  he  had  made  a  special 
agreement  with  the  plaintiff  to  transact  certain 
business  for  him  on  agency  terms,  and  charged 
that  the  defendant  falsely  pretended  that  the 
agreement  was  one  not  for  agency  but  for  part- 
nership in  the  particular  business.  The  bill 
charged  that,  on  either  construction  of  the  agree- 
ment, the  plaintiff  was  entitled  to  an  account, 
and  prayed  that  the  defendant  might  deliver  his 
biUs  of  costs  as  the  plaintiff's  agent,  &nd  also  for 
a  general  account  of  all  dealings  and  transac- 
tions between  them.  The  defendant  demurred, 
on  the  ground  that  the  proper  remedy  of  the 
plaintiff  was  by  petition  under  6  &  7  Vict.  c.  73, 
8.  37  : — Held,  that  the  demurrer  ought  to  be 
overruled.  Ward  v.  Lawson,  8  L.  B.,  Ch.  65 ; 
42  L.  J.,  Ch.  273  ;  21  W.  R.  88. 

Lien  between  Town  Agent  and  Client.]— A 
London  solicitor  acting  as  agent  for  a  country 
solicitor  has  a  general  lieii  against  the  country 
solicitor  upon  any  money  recovered  in  an  action, 
for  all  costs  for  agency  business  and  disburse- 
ments due  fix)m  the  country  solicitor,  whether  in 
the  particular  action  or  in  any  other  proceedings ; 
but  as  between  the  town  agent  and  the  client, 
the  lien  of  the  former  extends  only  to  the  costs 
of  the  particular  action  in  which  he  is  engaged. 
Lawrence  v.  Fletcher,  12  Ch.  D.  858 ;  27  W.  R. 
937. 

A  client  paid  her  country  solicitor  his  bill  of 
costs  before  receiving  any  notice  that  the  town 
agent  of  the  solicitor  claimed  a  lien  upon  the 
documents  in  his  possession  for  a  balance  allied 
to  be  due  to  him  from  the  country  solicitor  on 
accounts  stated  between  them  : — Held,  that  the 
town  agent^s  lien  did  not  attach,  and  that  he 
must  deliver  up  all  the  documents  in  his  posses- 
sion. Vyne  V.  Foster,  10  L.  R.,  Ch.  236  ;  44  L.  J., 
Ch.  344  ;  32  L.  T.  219  ;  23  W.  R.  413. 

A  town  agent  has  no  lien  for  the  general 
balance  due  to  him  from  a  country  attorney, 
upon  money  of  a  client  of  the  latter  coming  to 
his  hands  in  a  cause  in  which  he  act«  as  such 
town  agent,  because  he  must  have  known  that 
the  money  was  received  f6r  the  client^s  use. 
Moody  V.  Spencer,  2  D.  &  R.  6. 

Where  a  client  has  paid  the  bill  of  his  country 
solicitor  before  receiving  notice  of  anything  re- 
maining due  from  the  solicitor  of  the  London 
agent,  the  latter  has  no  lien  on  documents  which 
have  come  into  his  hands  in  the  oonrse  of  the 
suit.  Waller  v.  Holmes,  1  Johns.  &  H.  239  ;  30 
L.  J.,  Ch.  24  ;  6  Jur.,  N.  S.  1367  ;  3  L.  T.  289  ; 
9  W.  R.  32. 

An  attorney  cannot  set  up  the  lien  of  his  Lon* 
don  agent  on  the  papers  of  his  client,  against 
the  claim  of  that  client,  the  client  having  paid 
his  attorney's  bill.  Andrew,  In  re,  7  H.  &  N. 
87  ;  80  L.  J.,  Ex.  403. 
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A  town  agent  of  an  attorney  has  a  lien  upon 
the  money  received  in  the  particular  cause,  and 
upon  the  papers  in  the  particular  cause,  for  the 
account  due  to  him  by  the  attorney  for  the 
agency  bill  in  that  particular  cause  only,  and  he 
has  this  lien  against  all  the  world  :  and  if  he  has 
had  no  payment  made  to  him  specifically  on 
account  of  the  cause,  he  is  entitled  to  this  lien, 
until  his  agency  bill  in  the  particular  cause  is 
satisfied.  If  the  agent  has  parted  with  the  pos- 
session of  the  papers  by  his  own  act,  though  by 
mistake,  his  lien  is  at  an  end ;  but  if  the  papers 
(lid  not  get  lawfully  out  of  his  possession,  his  lien 
continues.    Dieas  v.  Stoekley,  7  C.  &  P.  687. 

— --  Between  Town  Agent  and  Country 
Solieitor.] — A  town  agent  has  a  lien  as  against 
the  solicitor  in  the  country  to  the  extent  of  his 
entire  bill.    Steele,  Ex  parte,  16  Yes.  164. 

A  town  agent  is  entitled  to  a  charge  on  all 
property  recovered  in  three  suits  for  an  unascer- 
tained balance  due  to  him  by  the  country  soli- 
citor. Tardrew  v.  Howell,  3  Giff.  381 ;  31  L.  J., 
Ch.  57;  7  Jur.,  N.  S.  1120;  5  L.  T.  276  ;  10 
W.  R.  32. 

Taxation  of  Bill  of  Costs.]— Under  2  Geo.  2 
c.  23,  and  12  Geo.  2,  c.  13,  the  courts  had  no  power, 
by  direct  statutory  provision,  or  in  the  exercise  of 
any  common-law  authority,  to  order  taxation  of  an 
agency  bill  delivered  by  one  attorney  to  another. 
(hrdale  v.  Btdl,  4  Q.  B.  611  ;  7  Jur.  847. 

But  since  6  &  7  Vict.  c.  73,  an  attorney's  bUl 
for  agency  business  is  taxable.  Smith  v.  Dimes, 
4  Ex.  32 ;  19  L.  J.,  Ex.  GO ;  contr4,  Simons  v. 
Peacock,  3  D.  &  L,  156  ;  14  L.  J.,  Q.  B.  296 ; 
Gedgt,  In  re,  2  D.  &  L.  915  ;  14  L,  J.,  Q.  B.  238  ; 
9  Jur.  470, — which  are  unsustainable  decisions. 

In  an  action  for  an  attorney's  bill,  the  town 
agent  of  the  defendant's  attorney  obtAins  an 
order  for  taxing  the  bill.  The  plaintiff  cannot 
call  upon  sQch  agent  to  take  up  the  mastei^s 
allocatur  and  pay  the  fees.  Becke  v.  Cattell,  3 
M.  ft  G.  480 ;  4  Scott,  N.  R.  246. 

So,  where  part  of  the  business  is  done  in  the 
House  of  Lords,  and  the  certificate  of  the  officer 
of  the  house  is  necessary  for  the  purpose  of  en- 
abling the  taxing-master  to  complete  his  alloca- 
tur, the  court  will  not  compel  the  defendant's 
agent  to  take  up  such  certificate.    Ih, 

Costs— To  whom  Payable.]— At  the  request  of 
the  client  of  a  country  solicitor,  R.  paid  to  the 
solicitor  a  sum  of  money  in  part  discharge  of 
costs  due  to  the  solicitor  in  respect  of  administra- 
tion suits  to  which  the  client  was  defendant,  and 
the  repayment  was  secured  by  a  mortgage  of 
the  solicitor's  lien.  Afterwards  the  costs  were 
ordered  to  be  taxed,  and  paid  out  of  a  f  and  in 
court  to  the  town  agents  of  the  solicitor  : — Held, 
that  the  costs  so  ordered  to  be  paid  to  the  agent 
must  be  paid  to  R.  in  satisfaction  of  his  claim 
under  the  mortgage.  Cockayne  v.  Harrison,  15 
L.  R.,  Eq.  298  ;  42  L.  J.,  Ch.  660  ;  21  W.  R.  520. 

What  BaeoYorable  by  Country  Bolioitor.] 

— ^A  country  solicitor  personally  attending  an 
appeal  instead  of  employing  his  London  agent, 
will  be  allowed  the  additional  charges  and  ex- 
penses thereby  occasioned.  Foster,  In  re, 
Dickens,  Ex  parte,  8  Ch.  D.  698  ;  26  W.  R.  915. 

A  country  solicitor  with  an  office  in  town,  con- 
ducting personally  the  business  which  would  or- 
dinarily be  transacted  by  a  London  agent,  is  not 


entitled  to  charge  for  letters  passing  between  the 
two  offices ;  but  such  charges  are  not  *'  over- 
charges amounting  to  fraud,"  so  as  to  induce  the 
court  to  refer  the  bill  more  than  twelve  months 
after  delivery.  Harle,  In  re,  19,  L.  T.  305 ; 
17  W.  R.  21. 

Where  a  London  agent  has  been  employed  to 
attend  the  trial  of  a  cause,  it  is  a  matter  within 
the  discretion  of  the  master  whether  the  costs  of 
a  journey  to  London  by  the  country  attorney,  to 
attend  the  trial  of  the  cause,  shall  be  allowed. 
Parsloe  v.  Foy,  2  D.  P.  0. 181. 

It  is  a  matter  for  the  discretion  of  the  master, 
and  with  which  the  court  will  not  interfere, 
whether  .the  expenses  of  a  country  attorney 
attending  a  reference,  as  well  as  his  .town 
agent,  shall  be  allowed.  Archer  v.  Marsh,  7 
D.  P.  C.  641. 


X-.    CHANGE  OF  SOLICITORS. 

Keoosiity  of  obtaining  Order  for.] — It  is  an 
irregularity  for  a  defendant  to  take  a  declaration 
out  of  the  office  by  one  attorney,  and  plead  by 
another,  without  an  order  for  changing  the  at* 
tomey.  If  no  such  order  has  been  obtained  and 
served,  the  court  will  set-  aside  the-  plea.  Xing 
V.  Archer,  1  B.  C.  Rep.  219. 

Where  a  defendant  has  appeared  and  pleaded 
to  an  action  by  one  attorney,  he  cannot  make, 
any  application  to  the  court  by  another  in  the 
same  cause,  unless  he  has  obtained  an  order  for 
changing  his  attorney.      Ginders  v.  Moore,  I 

B.  ic  C.  654. 

A  party  called  on  to  shew  cause  may  oppose 
the  rule  in  person,  or  by  a  new  attorney,  ¥rith- 
out  notice  to  the  other  party  of  the  order  to  change 
his  attorney.  Lovegrove  v.  Bymand,  4  Taunt.  669. 

A  plaintiff  may  sue  out  execution  by  a  different 
attorney,  without  an  order  to  change.  Tipping 
V.  Johnson,  2  B.  &  P.  357. 

So  a  defendant  may  bring  error  without  such 
an  order.    Batchelor  v.  Ellis,  7  T.  R.  337. 

Waiver  of  Irregularity.] — Taking  a  nlea  out 
of  the  office,  and  keeping  it,  w^aives  tne  irre- 
gularity of  its  having  been  pleaded  by  a  new 
attorney  without  an  order.  Jlargerem  v.  MakiU 
waine,  2  N.  R.  509. 

If  the  attorney  on  the  record  is  changed,  with- 
out an  order  for  that  purpose,  and  the  oppo-' 
site  party  treats  the  new  attorney  as  the  attor- 
ney in  the  cause,  he  cannot  afterwards  object 
that  no  order  was  obtained.  Farley  v,  Hebhs, 
3D.  P.O.  538;  1  H.&  W.  203. 

Applioation  for  Order.] — Upon  an  application 
to  change  the  attorney,  where  the  client  is  unac- 
quainted with  the  English  language,  the  affi- 
davits must  clearly  shew  that  the  purport  and 
object  of  the  motion  are  known  to  and  sanc- 
tioned by  the  client.     Daties  v.  Lowndes,  3 

C.  B.  808. 

It  is  no  objection  to  such  an  application  that 
it  is  made  after  final  judgment.    Ib» 

By  Husband  to  Change  Wife's  Soli- 
eitor.]— ^Where  a  wife  was.  beneficially  interested 
in  an  annuity,  and  became  a  defendant  in  re- 
plevin to  try  her  right,  and  her  husband  joined 
with  her  to  sign  the  distress-warrant  on  which  the 
proceedings  arose,  the  court  would  not  entertain 
a  rule  moved  for  on  behalf  of  the  husband,  ^ 
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change  the  attorney  selected  bj  the  wife,  and 
who  had  conducted  the  suit  through  several 
stages  ;  especially  as  it  appeared  that  the  hus- 
band was  colluding  with  the  plaintiff  to  prevent 
his  wife  from  trying  her  right  to  the  rent-charge 
as  against  the  plaintiff.  Wynne  y.  WynTU'^ 
2  Scott,  N.  B.  615  ;  9  D.  P.  C.  396  ;  5  Jur.  220. 


On  what  Condition  made.] — It  is  the 


invariable  practice  of  the  court  not  to  allow  the 
attorney  on  the  record  to  be  changed  unless  the 
costs  of  the  first  Attorney  have  been  paid,  and 
the  fact  that  such  attorney  has  other  sufficient 
security  for  his  costs  is  no  reason  for  departing 
from  that  rule.  Witt  v.  Ames,  8  L.  T.  426  ; 
11  W.  R.  761. 

The  rule  as  well  at  law  as  in  equity,  since  the 
Judicature  Acts,  1873  and  1875,  is,  that  an  order 
for  changing  a  solicitor  shall  be  made  without 
any  provision  as  to  the  payment  of  his  costs. 
(jhant  V.  Holland,  3  C.  P.  D.  180 ;  47  L.  J.,  C.  P. 
618  ;  26  W.  R.  742. 


Kotice  ol] — Obtaining  an  order,  by  con- 


sent, to  change  the  attorney  is  not  a  proceeding 
in  the  cause  so  as  to  make  it  unnecessary  to 

S've  a  term's  notice.     Deacon  v.  Fuller,  1  C.  & 
.  349  ;  1  D.  P.  0.  676. 


Serviee  of.] — The  order  for  changing  an 


attorney  must  be  served  on  the  opposite  party. 
Hex  V.  Middlesex  (^Sheriff  ^,  2  D.  P.  C.  147. 

Dischargpo  and  Delivery  np  of  Papers.] — An 
assigned  solicitor  of  a  pauper,  in  consequence  of 
delay  in  the  prosecution  of  proceedings  in  the 
suit,  was  ordered  to  be  discharged  and  to  deliver 
up  to  the  new  solicitors  all  the  papers,  subject  to 
his  lien  for  what  might  be  found  due  to  him  for 
costs  upon  taxation.  Hannaford  v.  Hannaford, 
24  L.  T.  86  ;  19  W.  R.  429. 

Where  an  order  for  changing  an  attorney  on 
payment  of  costs  is  made,  and  the  attorney  gives 
np  the.  client's  papers  without  the  costs  ^ing 
paid,  the  court  will  not  grant  an  attachment  for 
their  non-payment.  Handy  v.  Collett,  7  D.  P.  C. 
599  ;  2  W.,  W.  &  H.  63  ;  3  Jur.  870. 

Where  there  is  an  order  for  changing  upon 
paymeat  of  the  first  attorney's  bill  upon  tax- 
ation, and  delivery  up  of  papers,  the  first 
attorney  is  entitled  to  the  possession  of  it  to 
enforce  payment  of  his  bill.  Alyer  v.  He  ford, 
1  Taunt.  38. 

Bights  of  First  Solicitor  as  to  Costs.]— Upon 
a  change  of  attorneys  under  a  rule  of  court,  the 
new  attorney  undertook  to  hold  the  record  and 
papers  in  the  cause,  subject  to  the  lien  of  the 
lormer  attorney : — Held,  that,  the  cause  having 
been  brought  to  a  successful  termination,  the 
former  attorney  was  entitled  to  call  upon  his 
successor  to  proceed  with  the  taxation,  issue 
execirtion,  and  pay  him  the  amount  of  his  lien, 
out  of  the  first  proceeds,  subject  only  to  the  costs 
necessarily  incurred  on  such  taxation,  yiewton 
v.  Harlaiid,  4  Scott,  N.  R.  769. 

Lien  on  Alimony.] — ^An  order  was  made 

for  the  change  of  solicitors  in  a  wife's  suit  for 

•dissolution  of  marriage.  At  the  date  of  the 
order  the  former  solicitor  had  in  his  hands  a 
sum  of  money,  being  the  balance  of  an  amount 
received  by  him  on  account  of  alimony  due  to 

ithe  petitioner  : — ^Held,  that  the  solicitor  had  no 


lien  for  his  costs  upon  the  balance  of  alimony 
in  his  hands.  Leete  v.  Leete,  48  L.  J.,  P.  61 ;  40 
L.  T.  788  ;  37  W.  R.  921. 

Made  without  Order— EffMt  of.] — ^A  suit  was 
instituted  against  a  vessel,  and  an  appearance 
entered  by  a  firm  of  solicitors  on  behalf  of  the 
owner.  A  sum  of  money  was  paid  into  court  in 
lieu  of  bail,  and  the  solicitors  thereupon  pro- 
cured the  release  of  the  vessel,  and  incurred 
costs  in  defending  the  suit  on  behalf  of  the 
owner.  Whilst  the  suit  was  pending,  and  before 
any  sum  had  been  paid  to  the  firm  of  soli- 
citors on  account  of  such  costs,  another  firm  of 
solicitors  entered  a  second  appearance  in  the 
same  suit  on  behalf  of  the  same  defendant.  On 
an  application  on  behalf  of  the  firm  of  solicitors 
by  whom  the  first  appearance  had  been  entered, 
the  court  made  an  oi^er  setting  aside  the  second 
appearance,  and  condemned  the  defendant  in 
the  costs  of  the  motion.  The  Oneiza,  4  L.  R., 
Adm.  36  ;  27  L.  T.  632. 

An  inoperative  plea  having  been  pleaded  with- 
out authority,  by  a  new  attorney  for  a  defendant, 
without  an  order  to  change  the  attorney,  the 
judgment  which  had  been  signed  as  for  want  of 
a  plea  was  set  aside.  Perry  v.  Fisher,  6  East, 
549. 

It  is  no  ground  for  treating  a  rule  nisi  for  ^ 
new  trial  as  a  nullity,  that  it  has  been  obtained 
by  a  different  attorney  from  the  one  on  the 
record,  without  an  order  to  change  the  attorney. 
Doe  d.  Bloomer  v,  B ransom,  6  D.  P.  C.  490. 

Appointment  of  Solicitor  after  Prooeeding  in 
Person.] — If  a  party  has  been  proceeding  in 
person,  and  afterwards  appoints  an  attorney,  he 
may  give  the  other  side  notice  of  the  fact  by  the 
very  step  which  the  attorney  takes  in  the  cause 
as  attorney,  without  any  formal  notice.  Jones  y. 
King,  2  B.  C.  Rep.  192  ;  5  D.  &  L.  412. 


XI.     DEATH  OK  SOLICITOR  IN  THE 

CAUSE. 

Upon  the  death  of  the  attorney  in  the  cause, 
notice  must  be  given  to  the  opposite  party  of  the 
appointment  of  the  new  attorney,  before  he  can 
proceed  in  the  cause.  Ryland  v.  Koahes,  1  Taunts 
342. 

A  notice  of  trial  was,  on  the  10th  August,  1849, 
given  to  the  defendant's  attorney  for  the  fibrst  sit- 
tings in  Michaelmas  Term.  On  the  9th  October 
the  defendant's  attorney  died.  In  pursuance  of 
such  notice  the  cause  was  duly  entered,  and  tried 
on  the  3rd  November,  when  a  verdict  was  found 
for  the  plaintiff.  On  the  8th  November  notice  of 
taxation  of  costs  was  given  on  behalf  of  the  plain- 
tiff, by  leaving  the  same  at  the  deceased  attorney's 
office,  the  plaintiff  being  unaware  of  his  death. 
On  the  9th  November  the  plaintiff  signed  judg- 
ment for  the  debt  and  costs ;  and  in  March,  1860, 
the  defendant  being  in  custody,  a  detainer  was 
lodged  against  him.  A  rule  having  been  obtained 
to  set  aside  all  the  proceedings  subsequent  to  the 
9th  October,  the  d^endant  swearing  that  he  had 
no  notice  of  any  proceedings  subs^uent  to  the 
plea  until  the  detainer  was  lodged,  but  omitting 
to  state  the  time  he  first  received  intimation  of 
the  attorney's  death,  the  court  discharged  the 
rule.  Ashley  v.  Brovm,  1  L.,  M.  &  P.  451  ;  19 
L.  J.,  Q.  B.  477;  16  Jur.  899.  See  Lard  r. 
Wardle,  3  C.  B.  295 ;  16  L.  J.,  C.  P.  259. 
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XIL    UNQUALIFIED   PRACTITIONERS. 

Attaehment  against  for  acting  af  a  Solicitor 
in  the  Kame  of  a  Qnalilled  Solicitor.] — ^An  un- 
qualified person  who  acts  as  a  solicitor  commits 
an  offence  against  6  &  7  Vict,  c  73,  s.  2,  though 
he  acts  in  the  name  and  with  tibe  consent  of  a 
dalj  qualified  solicitor.  H.,  who  had  carried  on 
the  business  of  an  accountant,  arranged  with  C, 
who  had  been  admitted  as  a  solicitor,  that  he 
should  use  H.*8  offices,  and  any  business  H.  had 
he  was  to  allow  C.  to  attend  to,  H.  to  share  in 
the  profits,  but  in  what  proportion  was  not 
settled,  or,  according  to  H.'s  version  of  the  a'T- 
rangement,  H.  was  to  be  paid,  as  a  commission, 
one  half  share  of  profits  tdter  deducting  all  ex- 
penses, including  rent  of  offices,  and  was  to  find 
money  and  clerk  to  carry  on  the  business.  Pur- 
suant to  this  arrangement,  H.,  sometimes  with 
C.  and  sometimes  alone,  transacted  various 
matters  which  it  was  alone  competent  to  a  soli- 
citor to  transact,  generally  using  the  name  of  C. 
&  Co.,  but  sometimes  not,  and  not  always  with 
the  knowledge  or  express  sanction  of  C. : — Held, 
that  H.  hod  been  guilty  of  a  contempt  of  court, 
and  that  an  attachment  must  issue  against  him. 
Abercromhie  v.  Jordan^  Hunt,  In  re,  8  Q.  B.  D. 
187;  30W..R.  810— C.  A. 

S.,  who  carried  on  the  business  of  an  accoun- 
tant, was  instructed  to  collect  a  debt.  Failing 
to  recover  the  money  he  issued  a  writ  which 
purported  to  be  issued  by  Smale,  a  solicitor,  but 
it  was  not  signed  by  or  on  behalf  of  a  solicitor, 
as  required  by  Ord.  V.  r.  7,  and  the  address  for 
service  given  upon  the  writ  was  the  address  of  8. 
After  the  writ  was  served,  and  after  the  sum- 
mons had  been  taken  out  to  stay  proceedings  on 
the  ground  that  Ord.  V.  r.  7,  had  not  been  com- 
plied with,  S.  telegraphed  to  Smale,  who  was  in 
London,  asking  for  a  reply  that  the  writ  was 
issued  with  his  authority  and  privity.  Bmale 
replied  that  it  was  issued  with  his  authority  and 
privity,  being  under  the  impression  that  8.  was 
acting  as  clerk  to  a  solicitor,  in  whose  service  8. 
had  formerly  been,  and  with  whom  he  had  pre- 
viously had  transactions  as  his  agent.  The  In- 
corporated Law  Society  obtained  a  rule  calling 
upon  S.  to  shew  cause  why  a  writ  of  attachment 
should  not  issue  against  him  for  contempt  of 
court  for  having  acted  as  a  solicitor  contrary  to 
6  &  7  Vict.  c.  73,  s.  2,  and  23  &  24  Vict.  c.  127, 
s,  26  :  —Held,  that  there  was  not  sufficient  evi- 
dence to  shew  that  8.  had  put  himself  forwud 
as  actually  acting  as  a  solicitor,  and  on  that 
ground  alone  the  rule  would  be  discharged 
upon  S.  paying  all  the  costs.  Dockings  v. 
Vxckery,  Symom,  In  re,  46  L.  T.  139. 

Law  Stationers — Obtaining  Probate  —  Proc- 
ton.]— Law  stationers,  not  qualified  as  solici- 
tors or  proctors,  were  accustomed  upon  the  in- 
struction and  in  the  names  of  London  or  country 
solicitors,  to  take  to  the  registry  of  the  Probate 
Division  original  wills  and  the  engrossments 
thereof,  with  the  proper  affidavits,  and  if  these 
were  in  order,  to  fetch  away  the  probate ,-  if  any 
question  arose  as  to  the  sufficiency  of  the  docu- 
ments the  stationers  communicated  it  to  the 
solicitors.  All  the  charges  between  solicitor  and 
client  were  made  by  the  solicitors,  and  the  sta- 
tioners charged  the  solicitors  for  their  clerks' 
time  only  : — Held,  affirming  the  decision  of  the 
Court  of  Appeal,  that  the  stationers  had  not 
acted  as  solicitors  or  proctors,  and  were  not 


liable  to  the  penalties  imposed  by  23  &  24  Vict, 
c.  27,  s.  26.  Law  tSociety  v.  Waterlow,  Law  So- 
ciety V.  Skinner,  8  App.  Cas.  407  ;  62  L.  J,, 
Q.  B.  674  ;  49  L.  T.  141  ;  31  W.  R.  754— H.  L. 
(E.).  Affirming  9  Q.  B.  D.  1 ;  51  L.  J.,  Q.  B. 
249  ;  46  L.  T.  187  ;  30  W.  R.  820  ;  46  J.  P.  308 
— C.A. 

Interlocutory  Proceeding  taken   by  —  Proof 

ol] — The  objection,  that  an  interlocutory  pro- 
ceeding has  been  taken  by  an  attorney  not  on 
the  record  is  of  a  strict  nature,  and  it  is  incum- 
bent on  the  party  making  it  to  establish  it  dis- 
tinctly. Lord  V.  Wardle,  3  C.  B.  295  ;  15  L.  J„ 
C.  P.  269. 

Practising  without  Admifiion.] — ^An  indict- 
ment  will  lie  against  a  person  wno  acts  as  an 
attorney,  without  being  admitted  and  enrolled 
pursuant  to  6  &  7  Vict  c.  73,  s.  2,  although,  by 
s.  35,  disabilities  and  penalties  are  imposed  on  a 
person  so  acting,  iteg.  v«  Buchanan,  8  Q.  B. 
883  ;  15  L.  J.,  Q.  B.  227  ;  10  Jur.  736. 

If  an  attorney  practises  in  a  court  in  which  he 
has  not  been  admitted,  he  cannot  maintain  an 
action  for  his  fees,  nor  even  for  money  out  of 
pocket ;  neither  has  he  any  lien  for  his  costs, 
or  for  money  disbursed,  upon  a  judgment  re- 
covered; and  therefore  he  cannot  prevent  the 
damages  and  costs  in  one  action  being  set  off 
against  those  in  another,  though  his  costs  h&ve 
not  been  paid.  Lathum  y.  IBde,  1  D.  P.  C.  594  ; 
1  C.  &  M.  128 ;  S,  a,  nom.  Hyde  v.  Latham,  3 
Tyr.  143. 

Aiiiitant  Clerk  Practiiing  in  County  Court.] — 
An  assistant  clerk  of  a  county  court  is  an  officer 
of  the  court,  within  s.  29  of  9  &  10  Vict,  a  95,  as 
explained  by  13  &  14  Vict.  c.  61,  and  is  therefore 
liaole  to  the  penalty  imposed  by  s.  30,  if  he 
practises  as  an  attorney  in  the  county  court. 
Ackroyd  v.  Gill,  5  El.  &  Bl.  808  ;  25  L.  J.,  Q.  B. 
Ill;  2  Jur.,  N.S.I  84. 

liability  of  an  Uncertiileated  Practitioner.] 
— If  an  unprofessional  man  undertakes  to  con- 
duct legal  proceedings  for  another,  he  is  liable 
to  that  other  for  negligence,  although  he  may 
have  employed  an  attorney  to  do  part  of  the 
work.    Brown  v.  Tolley,  31  L.  T.  485. 

B.,  being  in  difficulties,  employed  the  defen- 
dant to  take  him  through  the  county  court  in 
bankruptcy  for  reward.  A  petition  for  liquida- 
tion, signed  by  an  uncertificated  attorney,  was 
filed,  and  the  plaintiff  was  appointed  trustee ; 
the  defendant  partly  employing  an  attorney  in 
the  matter.  The  necessary  notices  for  the  meet- 
ing of  creditors  not  having  been  inserted  in  the 
Gazette,  the  registrar  ref  a»sd  to  register  the  pro- 
ceedings, which  became  inoperative,  so  that  B. 
was  forced  to  pay  debts  which  would  otherwise 
have  been  barred  : — Held,  that  the  defendant 
was  liable  to  the  plaintiff.    Ih, 

Employing  Uncertificated  Solicitor — Costs.]— 
Under  the  Attorneys  and  Solicitors  Act,  1874 
(37  &  38  Vict.  c.  68),  s.  12— which  enacts  that 
no  costs,  fee,  rewai^,  or  disbursement  on  ac- 
count of  or  In  relation  to  any  act  or  proceeding 
done  or  taken  by  any  person  who  acts  as  an  at- 
torney or  solicitor  without  being  duly  qualified 
so  to  act  shall  be  recoverable  in  any  action,  suit, 
or  matter  by  any  person  or  persons  whomsoever 
— the  successful  party  in  a  legal  proceeding  can- 
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aot,  where  the  solicitor  employed  by  him  was 
uncertificated,  recover  his  coats  or  disbursements 
from  the  party  otherwise  liable.  I\noler  v.  Mm- 
,  inotUh^hire  RaUtoay  and  Canal  Ctnnpany,  4  Q. 
^'  ^.  334  ;  48  L.  J.,  Q.  B.  457  ;  41  L.l  169  ;  27 
VV,  K,  669. 

The  6  &  7  Vict.  c.  73  (the  Attorneys  and 
Solicitors  Act),  s.  26,  does  not  extinguish  the 
debt  of  a  solicitor  or  an  attorney  for  costs  in 
respect  of  business  done  while  uncertificated, 
^.?*  ?S^^,*^^  remedy.  Jone^,  in  re,  9  L.  R.,  Bq. 
«3  ;  39  L.  J.,  Ch.  83 ;  21  L.  T.  482  ;  18  W.  K. 
li>9. 

Therefore,  where  a  client  had  taken  out  an 
order  of  course  for  taxation  of  his  solicitor's  bill, 
with  the  usual  submission  to  pay  what  should  be 
found  due,  and  the  master  had  disallowed  cer- 
tain items  for  business  done  while  his  certificate 
had  not  been  renewed :— Held,  that  he  was  en- 
J^[^ed  to  be  allowed  the  items  in  question.  lb. 
This  was,  however,  before  the  passing  of  the 
33  &  34  Vict.  c.  97,  and  the  37  &  38  Vict.  c.  68. 
s,  12.  ' 

The  6  &  7  Vict.  c.  73,  s.  26,  merely  prevents 
an  attorney  or  a  solicitor  from  maintaining  any 
action  or  suit  for  the  recovery  of  his  costs  in 
respect  of  business  done  by  him  while  uncertifi- 
cated ;  but  when  a  client  has  paid  his  solicitor 
his  costs  of  business  done  while  uncertificated, 
and  the  client's  adversary  is  ordered  to  pay  his 
taxed  costs,  the  client  is  entitled  to  have  the 
costs  so  paid  to  his  solicitor  included  in  the 
taxation.    Hope,  In  re,  7  L.  R.,  Ch.  766 :  41 
L.  J.,  Ch.  797 ;  27  L.  T.  670  ;  20  W.  R.  1026. 

An  attorney  who  does  not  hold  a  jcertificate 
withm  the  meaning  of  6  &  7  Vict.  c.  73,  cannot 
recover  his  coerts  in  respect  of  proceedings  in  the 
21  W  ^R  ^^^'     ^'^'^^'^  ^'  ^^^^^^*  28  L.  T.  667 


SPECIAL   CONSTABLE, 


See  POLICE. 


SPECLA.L   JURY. 


See  JURY. 


Prooeedingi  taken  by— How  CUent  affected.] 
—Proceedings  taken  by  an  uncertificated  attor- 
ney are  not,  as  affects  his  cUent,  deemed  void  or 
irregular.    Brmvn  v.  Tolley,  31  L.  T.  485. 

Agreement  between  Solicitor  and  Unqualified 
Praofationer--Validity  of.]-An  agreement  by  a 
solicitor  to  give  to  an  unqualified  party  a  share 
of  profits  arising  from  business,  in  which  he  was 
employed  through  the  intervention  of  the  latter, 
IS  not  illegal ;  and  even  if  illegal,  the  client 
could  not  deduct  from  the  soUcitor's  bill  of  costs 
the  amount  agreed  to  be  paid  by  him  to  such 
unqualified  person.  Gordon  v.  Dalzell,  15  Beav. 
351  ;  21  L.  J.,  Ch.  206  ;  16  Jur.  186. 


SOVEREIGNS  AND  STATES. 

See  INTERNATIONAL  LAW. 


SPECIAL   CASE. 

I.  Stated  by  JusTicEs.~i&/?  Justice  of 
THE  Peace. 

IL  Ik  otheb  Oases.— 5fee  Practice. 


SPECIFIC   PERFORMANCE. 

I,  When  Geanted  ob  Refused. 

1.  Caiiclvded  Agreement, 

2.  Certainty,  1974. 

3.  In    respect    of    Personal    Services^ 
1976. 

4.  Of  Part  of  Agreement,  1977. 

5.  Price  to  he  Fijced  by  Third  Person^ 
1978. 

6.  In  other  Cases,  1978. 

IT.  Mattebs  of  Defence. 

1.  Misrepresentation  and  Delay,  1990, 

2.  Statute  of  Frauds,  1993. 

3.  In  other  Cases,  1996. 

III.  Practice  relating  to,  1997. 

I.    WHEN  GRANTED  OR  REFUSED. 
1.  Concluded  Agreement. 

In  what  Cases.] — Specific  performance  of  an 
agreement  "  subject  to  a  contract  to  be  settled," 
will  not  be  enforced.  Harvey  v.  Barnard's  Inn 
(Principal'),  50  L.  J.,  Ch,  750  ;  45  L.  T.  280  :  29 
W.  R.  922. 

By  a  written  agreement  the  defendant  agreed 
with  the  plaintiff  to  take  a  lease  of  a  house  for 
a  certain  term  at  a  certain  rent,  "  subject  to  the 
preparation  and  approval  of  a  formal  contract." 
No  other  contract  was  ever  entered  into  between 
the  parties : — Held,  that  there  was  no  final 
agreement.  Winn  v.  Bull,  7  Ch.  D.  29:  47 
L.  J.,  Ch.  139 ;  26  W.  R.  230. 

C,  a  lessee,  sub-demised  to  W.  Both  the  lease 
and  sub-lease  were  determinable  on  notice.  C. 
died  leaving  the  plaintiff  his  widow.  A  corre- 
spondence between  her  and  W.,  with  reference 
to  a  new  sub-lease,  extended  from  the  24th 
December,  1867,  to  the  4th  February,  1869.  By 
the  earlier  of  those  letters  she  distinctly  stated 
the  terms  on  which  the  new  sub-leaae  was  to  be 
granted  ;  and  by  the  later  W.  returned  certain 
plans,  approved  on  his  part,  and  asked  for,  and 
received,  a  draft  agreement  for  the  new  sub- 
lease. In  the  meantime,  viz.,  on  the  29th  Sep- 
tember, 1868,  the  original  lease  had  been  duly 
determined  by  notice  from  the  plaintiff's  lessor, 
of  which  fact  the  defendant  was  informed, 
though  no  notice  to  determine  the  under-lease 
was  given.  On  the  6th  of  March,  1869,  W,  re- 
turned the  draft  agreement  approved  on  hie 
behalf,  but  without  prejudice  to  his  rights  against 
the  estate  of  the  plaintiffs  late  husband    in 
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respect  of  not  haying  received  notice  determining 
the  under-lease.  On  the  4th  of  June,  1869,  she 
obtained  a  new  lease  of  the  property  at  an  im- 
pix>Ted  rent,  and  called  upon  W.  to  accept  and 
execute  the  sub-lease  at  the  increased  rent,  ac- 
cording to  the  contract  contained  in  the  corre- 
spondence. W.  refused  to  do  so,  on  the  ground 
that  the  original  sub-lease  to  him  was  still  sub- 
sisting; that  he  was,  therefore,  entitled  to 
remain  in  possession  at  his  original  rent ;  that 
he  had  never  agreed  to  take  a  new  lease  ;  and 
that  the  whole  transaction  had  been  carried  on 
under  a  mistake  of  the  true  position  of  the 
parties.  The  plaintiff  then  filed  a  bill  for  the 
specific  performance  of  the  contract: — Held, 
that  there  was  a  concluded  agreemeut  between 
her  and  W.,  and  that  she  was  entitled  to  a  decree 
with  costs.  Cayley  v.  Walpole^  39  L.  J.,  Ch. 
609  ;  22  L.  T.  900  ;  18  W.  R.  782. 

A  bill  was  filed  bj  a  principal  against  an  agent 
to  enforce  specific  performance  of  an  agreement 
which  was  alleged  to  have  been  entered  into  for 
the  purpose  of  settling  certain  matters  in  dispute 
between  them.  The  principal  had,  prior  to  the 
alleged  agreement,  charged  the  agent  with 
having  committed  various  frauds  upon  him,  and 
all  these  matters  were  to  have  been  disposed  of 
by  the  agreement.  In  the  bill  all  these  charges 
of  fraud  were  repeated  as  substantive  allegations, 
and  the  defendant  went  into  evidence  to  rebut 
the  charges — Held,  that  the  evidence  did  not 
shew  that  any  concluded  agreement  had  been 
come  to  between  the  parties.  Foretfter  v.  Read^ 
6  L.  R.,  Ch.  40 ;  24  L.  T.  79  ;  19  W.  R.  114. 

A  court  of  equity  cannot,  when  called  on  to 
decree  specific  performance  of  an  agreement, 
direct  any  act  to  be  done  whereby  the  agreement 
itself,  if  not  already  legally  binding,  can  be  made 
so,  and  therefore  in' a  case  in  which  fraud  was 
clearly  proved,  where  an  agreement  had  clearly 
been  come  to  by  a  public  company,  but  was  not 
made  out  and  executed  in  the  statutory  form 
(there  being  no  agreement  signed  by  two  direc- 
tors, as  required  by  8  &  9  Vict.  c.  16,  s.  97),  the 
court  could  not  make  the  directors  sign  it,  and 
dismissed  the  bill ;  although  if  they  had  signed 
the  agreement,  specific  peiSormance  would  have 
been  decreed.  Leominster  Canal  Company  v. 
8hretc9hury  and  Hereford  Railway  Company^ 
3  Kay  &  J.  654  j  26  L.  J.,  Ch.  764  ;  3  Jur.,  N.  «. 
930. 

Where  a  contract  between  two  companies 
proves  to  be  one  by  which  one  of  the  contracting 
parties  will  gain  considerable  advantages,  at  the 
expense  of  the  other,  while  the  other  will  receive 
no  corresponding  benefit,  whether  such  contract 
is  or  not  legally  valid,  equity  will  not  aid  in  en- 
forcing it  by  a  decree  for  specific  performance. 
Shrewsbury  and  BirmingJuitn  Railway  Company 
V.  North-Western  Railway  Company ^  6  H.  L. 
Cas.  113;  26  L.  J.,  Oh.  482;  3  Jur.,  N.  S. 
775. 

A  private  act  authorized  one  railway  company 
to  accept  a  lease  of  another  railway ;  the  direc- 
tors of  the  first  company  then  entered  into  an 
agreement  with  the  directors  of  a  third  com- 
pany, the  stipulations  of  which  were  to  be  per- 
formed during  the  continuance  of  such  lease. 
No  lease  within  the  provisions  of  the  act  was 
ever  granted.  The  agreement  appeared  to  be,  if 
legally  valid,  at  least  unfair  to  the  shareholders 
of  one  of  the  companies :— Held,  that  equity 
could  not  enforce  it  by  a  deci-ee  for  specific  per- 
formance.   Ih, 


M.,  by  letter  addressed  to  G.,  proposed  to 
sell  to  him  certain  premises  at  the  price  of 
5,000^.  M.  liad  no  legal  title  to  the  premises, 
and,  at  an  interview,  at  the  office  of  F.,  who  was 
M.'s  solicitor,  G.  refused  to  give  more  than 
4,800/.  M.  said  he  would  not  give  any  title  but 
that  which  he  would  himself  get  under  a  family 
arrangement,  and,  as  to  the  offer  of  4,8007.,  he 
said  he  would  not  take  less  than  5,0002.,  and 
that  there  was  an  end  of  the  matter.  Subse- 
quently, at  the  same  interview,  G.  said  he  would 
give  5,0002.  F.,  in  answer  to  G.,  who  asked  if 
some  writing  should  not  be  drawn  up,  said  he 
could  not  allow  M.  to  enter  into  a  contract  at 
that  moment,  nor  advise  G. ,  in  the  absence  of 
his  solicitor,  to  agree  to  the  conditions  which  he, 
F.,  would  think  necessary  for  M.*s  protection. 
The  parties  separated  ;  G.,  under  the  impression 
that  there  was,  M.  under  the  impression  that 
there  was  not,  an  acceptance  by  G.  of  M.'s 
original  proposal,  and  a  concluded  agreement 
between  them  : — Held,  that  G.  could  not  sustain 
a  bill  for  specific  performance.  Gradieell  v, 
Maguire,  6  Ir.  R.,  Eq.  477. 

A  plaintiff  filed  a  bill  for  a  specific  perform- 
ance of  an  agreement  into  which  he  had  entered 
with  the  defendant.  The  parties  disputed  the 
construction  of  one  of  the  clauses  in  the  agree- 
ment, the  defendant  swearing  that  his  intention 
at  the  time  of  executing  the  agreement  was  not 
according  to  the  construction  contended  for  by 
the  plaintiff.  The  court  was  of  opinion  that  the 
defendant's  construction  was  plainly  the  correct 
one,  but  independently  of  that,  being  satisfied 
that  there  had  been  no  concord  between  the. 
parties,  dismissed  the  bill.  Gr\jfin  v.  Coleman, 
28  L.  T.  493. 

Caneelled  Clause.] — In  1870,  B.  fuinished  to 
H.,  who  had  agreed  shortly  before  to  take  from 
him  a  lease  for  thirty-one  years  of  lands,  a  memo* 
randum  embodying  its  proi)Osed  terms.  H, 
having  struck  out  a  clause  binding  him  to  keep 
the  fences  in  repair,  returned  the  draft  as  ac- 
cepted. B.,  in  acknowledging  its  receipt,  de- 
scribed that  cancellation  as  *'  the  only  thing  I 
now  see  likely  to  cause  any  difference  between 
us,"  adding,  *'  such  a  point  should  not  cause  any 
difference  between  us,  as  I  believe  it  is  the  usual 
custom  for  a  tenant"  to  keep  the  fences  in 
repair.  B.  having  subsequently  filed  a  bill  for 
specific  performance  : — Held,  that  there  was  a 
concluded  agreement  for  a  lease  including  the 
cancelled  clause,  and  that  he  was  entitled  to  a 
decree.    Rlaken&y  v.  Hardie,  8  Ir.  R.,  Eq.  881. 

2.  Cbbtainty. 

What  is.] — An  agreement  to  give  so  much  of 
a  thing  as  may  be  necessary  for  a  8i>ecified  purw 
pose  confers  a  right  of  a  nature  known  to  the 
law,  and  is  not  open  to  the  objection  of  uncer- 
tainty. Under  an  agreement  to  give  so  much  of 
a  specified  piece  of  land  as  may  be  necessary  for 
a  specified  purpose,  when  the  quantity  has  been 
determined,  the  right  of  selecting  the  position  of 
the  piece  to  be  given  belongs  to  the  promisee. 
If  the  promisor,  however,  had  any  objection  to 
the  promisee's  selection,  and  made  a  reasonable 
offer  in  lieu  thereof,  the  court  might  listen  to  it. 
But  it  is  not  reasonable  to  wish  to  interpose  a 
road  between  a  burial-ground  and  the  church  to 
which  it  is  to  belong.  Rvmble  v.  Heygate,  18 
W.  R.  749. 
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Specific  performance  will  not  be  decreed  of  a 
contract  to  employ  a  person  to  construct  works 
which  the  court  is  unable  to  superintend.  Cheen^ 
hUl  V.  Ide  of  Wiglvt  (Newport  Junction)  Rail- 
toay  Company,  23  L.  T.  885  ;  19  W.  R.  345. 

Therefore,  where  directors  of  a  railway  com- 
pany entered  into  a  written  agreement  to  give  G. 
"  a  contract  for  the  construction  of  the  line  for 
55,000/.,  subject  to  a  specification  of  the  works 
on  the  line  included  in  the  sum  to  be  agreed  upon 
between  G.  and  the  engineer  of  the  company,  in 
case  of  dispute  the  matter  to  be  referred  "  to  an 
arbitrator,  and  a  bill  was  filed  for  specific  per- 
formance : — Held,  that  the  terms  of  this  agree- 
ment wei*e  too  indefinite  to  be  enforced  in  a  spe- 
cific performance  suit ;  but  that  even  had  the 
terms  been  sufficiently  definite,  the  agreement 
was  of  such  a  nature  that  specific  peiformance 
could  not  have  been  decreed.    lb. 

Contract  for  the  sale  of  an  estate,  vendor  re- 
serving ''  the  necessary  land  for  making  a  rail- 
way "  through  the  estate  to  P.  In  a  suit  by  the 
purchaser  for  specific  peiformance : — ^Held,  that 
the  reservation  was  void  for  uncertainty,  and  that 
the  contract  could  not  be  enforced.  Pearce  v. 
Watts,  20  L.  JR.,  Eq.  492  ;  44  L.  J.,  Ch.  492  ;  23 
W.  R.  771. 

Lease— Bate  of  Commenoement  left  Uneer- 
tain.] — Specific  performance  will  not  be  en- 
forced of  an  agreement  to  grant  a  lease  where  no 
time  for  the  commencement  of  the  lease  is  fixed 
by  the  agreement,  and  the  mere  fact  that  the 
agreement  itself  is  dated  does  not  fix  the  time 
for  such  commencement.  Jacques  v.  Millar 
"(6  Ch.  D.  153)  disapproved  of  ;  Blore  v.  Sutton 
(3  Mer.  237)  explained'.  MarsJiall  v.  Berridge, 
19  Ch.  D.  241 ;  51  L.  J.,  Ch.  329  ;  45  L.  T.  599 ; 
30  W.  R.  93— C.  A. 

A  memorandum  of  agreement  to  grant  a  lease, 
jiot  stating  any  time  for  the  commencement  of 
the  lease,  is  valid  as  an  agreement  to  let  the 
premises  from  the  date  thereof.  Jacfjues  t. 
Miller,  6  Ch.  D.  153  ;  47  L.  J.,  Ch.  544  ;  37  L.  T. 
151  ;  25  W.  R.  846. 

An  executory  agreement  in  writing  to  grant  a 
lease  for  a  teizn  of  years,  which  docs  not  state 
the  date  from  which  the  term  is  to  commence, 
is  not  sufficiently  definite  to  satisfy  the  Statute 
of  Frauds,  and  cannot  be  enforced,  and  the  mere 
fact  of  the  agreement  being  dated  does  not  shew 
from  what  date  the  lease  is  to  run.  Wyse  t.  Russell, 
11  L.  R.,  Ir.  173. 

Semble,  in  a  contract  for  a  lease  the  words 
*^  immediate  possession  if  i-equired  "  do  not  fix 
the  commenoement  of  the  term.  Bock  Port- 
land Cement  Co.  v.  Wilson,  52  L,  J.,  Ch.  214  ; 
48  L.  T.  386  ;  31  W.  R.  193. 

Action  for  specific  performance  of  an  agree- 
ment to  take  a  lease  of  a  house.  In  order  to 
take  the  case  out  of  the  Statute  of  Frauds  the 

Slaintiff  relied  on  a  letter,  written  by  the  defen- 
ant,  in  which  "  the  term  "  was  stated  "  to  be 
for  twelve  years,"  but  the  day  of  the  commence- 
ment of  the  term  was  not  mentioned ;  and  in 
the  same  letter,  referring  to  certain  covenants, 
the  defendant  "  suggested  that  they  be  similar 
to  those  contained  in  A.*8  lease  :  " — Held,  first, 
that  there  never  was  any  concluded  agreement 
between  the  parties.  Cartwright  v.  Miller^  36 
L.  T.  398. 

Held,  secondly,  that  if  there  had  been  an 
agreement,  there  was  no  memorandum  of  the 
agreement,  in  writing,  sufficient  to  satisfy  the 


Statute  of  Frauds,  as  the  commencement  of  the 
term  was  not  stated.    lb. 


Length  of  Term  when  Unoertain.] — By  an 


agreement  in  writing  made  in  1839,  S.,  who  wus 
entitled  to  a  leasehold  house  for  a  term,  expiring 
in  1898,  agreed  to  let  the  house  to  the  plaintiff 
at  26/.  yearly  rent ;  and  to  let  him  have  a  lease 
at  the  same  rent  "  at  any  period  he  may  feel  dis- 
posed," and  not  to  molest,  disturb,  or  raise  the 
rent "  of  the  plaintiff  "after  his  having  laid  out 
money  in  improving  the  premises."  The  plain- 
tiff remained  in  possession  under  the  agreement 
until  1876,  having  expended  about  150Z.  in  im- 
provements. In  1876,  being  threatened  with  an 
action  of  ejectment  by  the  legal  personal  repre- 
sentative of  S.,  who  had  died,  he  commenced  an 
action  for  specific  performance  of  the  agreement, 
and  there  being  no  statement  of  defence  or 
counter-claim,  asked  at  the  bar  for  a  declaration 
that  he  was  entitled  to  a  lease  for  the  unexpired 
residue  of  the  defendant's  term,  less  one  day : — 
Held,  that  the  plaintiff  was  entitled  to  the  de- 
claration asked  for.  But  held  on  appeal,  by 
Jessel,  M.  R.,  and  Bramwcll,  L.  J.  (dubitantc 
Baggallay,  L.  J.),  that  he  was  entitled  only  to 
an  underlease  for  the  residue  of  the  term  less 
one  day,  if  he  should  so  long  live.  Kusel  t. 
Watson,  47  L.  J.,  Ch.  825  ;  38  L.  T.  604  ;  26  W.  R. 
653— V.-C.  B.  ;  11  Ch.  D.  129;  48  L.  J.,  Ch. 
413;  27  W.  R.  714— C.  A. 

Doenment  capable  of  two  Con8tnietione.j — 
Where  an  agreement  is  in  writing  and  is  unam- 
biguous, it  is  the  duty  of  the  court  to  construe 
it  quite  independently  of  the  ideas  of  the  parties 
as  to  what  it  means ;  but  where  an  agreement  is 
ambiguous  or  capable  of  two  constructions,  I 
think  it  would  be  yeiy  strange  indeed  if  a  plain- 
tiff, who  had  always  acted  on  the  one  construc- 
tion, should  succeed  in  persuading  the  court  to 
grant  specific  performance  on  the  footing  that  it 
ought  to  bear  the  opposite  construction — Per 
Jessel,  M.  R.    Marshall  v.  Ber ridge,  supra. 

In  a  suit  for  specific  performance  of  a  contract 
vague  in  its  language,  a  court  of  equity,  having 
regard  to  the  terms  of  the  agreement,  will  con- 
sider the  surrounding  circumstances  and  conduct 
of  the  parties  in  dealing  with  the  property  com- 
prised in  it,  in  the  interval  between  the  making 
of  the  agreement  and  the  commencement  of  the 
suit  for  its  enforcement.  Oxford  v.  Prorand. 
2  L.  R.,  P.  C.  135 ;  6  Moore,  P.  C.  C,  N.  si 
150. 

3.  In  bespect  of  Psbsonal  Services. 

Kot  Enforeeable.] — Specific  performance  will 
not  be  enforced  of  an  agreement  for  personal 
services.  White  v.  Boby,  37  L.  T.  652  ;  26  \V.  U. 
133— C.  A. 

Damages  Instead  of  specific  performance  will 
only  be  given  when  a  plaintiff  nad  an  equity  at 
the  time  of  issuing  the  writ.    lb. 

Although  the  Chancery  Division  of  the  High 
Court  exercises  both  legal  and  equitable  juris- 
dictions, those  jurisdictions  still  exist,  and  the 
court  still  acts  upon  the  rule  that  there  could  be 
no  damages  at  law  for  a  breach  by  the  assignee 
of  an  agreement.     lb, 

W.  agreed  with  L.  to  sing  at  his  theatre 
during  a  certain  period  of  time,  and  not  to  sing 
elsewhere  without  his  written  authority : — Held, 
on  a  bill  filed  to  restrain  her  from  singing  for  a 
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thiitl  part}*,  and  to  grant  an  injunction  for  that 
purpose,  that  the  positive  and  negative  stipula- 
tions of  the  agreement  formed  but  one  contract, 
and  the  court  would  interfere  to  prevent  the 
violation  of  the  negative  stipulation,  i^though  it 
could  not  enforce  the  specific  performance  of 
the  entire  contract.  lAimley  v.  WagTU'Vy  1  De 
G.,  M.  k,  G.  604  ;  21  L.  J.,  Ch.  898  ;  16  Jur.  871. 
Hee  MajilesoH  v.  Be7it1inm,  20  W.  R.  176,  and 
Montague  v.  Flockton,  16  L.  R.,  Eq.  189;  42 
L.  J.,  Ch.  677  ;  28  L.  T.  580. 


4.  Of  Part  of  Agbeehbnt. 

In  what  Cafes.] — An  agreement  was  entered 
into  between  F.  and  O.  that  F.  should  grant 
to  0.  a  lease  of  a  coal  wharf  at  a  certain 
rent,  and  should  be  employed  throughout  the 
tenancy  at  a  salary  of  200^.  a  year  and  a 
commission  on  the  coal  sold  at  the  wharf. 
Disputes  having  arisen,  0.  filed  a  bill  against  F. 
£or  specific  performance  of  the  agreement  to 
grant  the  lease : — Held,  that  specific  perform- 
ance could  not  be  decreed,  inasmuch  as  that  part 
of  the  agreement  of  which  the  court  could  decree 
specific  performance  was  inseparably  connected 
with  stipulations  which  the  court  could  not 
enforce.     Ogden  v.  Ftmlck,  4  De  G.,  F.  &  J.  426. 

It  is  fully  settled  that  a  contract  cannot  be 
specifically  performed  in  part ;  it  must  be  wholly 
performed  or  not  at  all.  Ford  v.  Stnart^  16 
Beav.  493  ;  21  L.  J.,  Ch.  514. 

On  Bankmptey.]  —  A  firm  of  shipbuilders 
agreed  to  alter  a  vessel  according  to  a  specifica- 
tion ;  and  it  was  provided  that,  in  case  of  their 
failing  to  execute  the  alterations  according  to 
the  agreement,  the  owners  of  the  vessel  should 
Ijc  at  liberty,  with  workmen,  to  enter  on  the 
shipbuilders'  yard  and  themselves  complete  the 
alterations.  The  shipbuilders  were  adjudicated 
hankinpts  before  the  vessel  was  completed : — 
Held,  that  the  court  could  not  specifically  per- 
form the  whole  agreement,  and  therefore  would 
not  restrain  the  trustee  under  the  bankruptcy 
from  selling  the  dock  in  which  the  vessel  was 
lying,  although  the  owners  might  be  thus  pre- 
vented from  themselves  entering  and  completing 
the  vessel  pursuant  to  the  agreement.  Merchants' 
Trading  Uompafiy  v.  Banner^  12  L.  R.,  Eq.  18  j 
40  L.  J.,  Ch.  516  ;  24  L.  T.  861 ;  19  W.  R.  707. 

Intention  to  Separate.] — Parts  of  an  agi*ee- 
ment  can  be  separately  enforced  if  an  intention 
to  separate  the  parts  appears  in  the  agreement. 
Odessa  Tramways  Company  v.  Mendel^  8  Ch.  D. 
235  ;  47  L.  J.,  Ch.  505  ;  38  L.  T.  731  ;  26  W.  R. 
887— C.  A. 

The  fact  that  an  agreement  is  carried  out  by 
two  instruments  affords  a  presumption  that  the 
contracts  in  the  two  instruments  are  separable. 
Ih, 

A  company  was,  by  its  articles  of  association, 
])rohibited  fix)m  issuing  shares  below  par  without 
the  sanction  of  a  general  meeting.  M.  agreed  to 
subscribe  for  2,000  shares  in  the  company,  which 
should  be  taken  up  and  paid  for  in  full  by  him, 
ill  such  numbers  and  at  such  times  as  should  be 
required  for  the  purposes  of  the  company.  On 
the  same  day  on  which  he  entered  into  this 
agreement  the  board  of  directors  agreed  to  pay 
him  4,000/.  in  consideration  of  the  services  ren- 
dered by  him  in  connexion  with  the  company. 
The  company  failed.    On  an  action  brought  by 


the  company  against  M.  for  specific  performance 
of  his  agreement : — Held,  that,  as  M.  had  acted 
in  collusion  with  the  directors  to  defraud  the 
company,  he  could  not  be  heard  to  set  up  this 
fraud  for  the  purpose  of  invalidating  the  agree* 
ment  to  take  the  shares  ;  that  as  the  parties  had 
contemplated  a  piecemeal  performance  of  the 
agreement,  the  court  could  decree  specific  per- 
formance of  a  part  of  it ;  and  that  in  the  absence 
of  mala  fides  the  resolution  of  the  directors  to 
call  up  the  shares  was  conclusive  evidence  that 
the  money  was  required  for  the  purposes  of  the 
comi)any.    Ih. 

So,  where  the  conditions  of  an  agreement  be- 
tween a  builder  and  the  owner  of  lands  are  by 
the  terms  of  the  contract  separable,  specific 
performance  will  be  decreed  according  to  those 
terms.  Wilkinson  v.  Clements^  8  L.  R.,  Ch.  96  ; 
42  L.  J.,  Ch.  38  ;  27  L.  T.  834  ;  21  W.  R.  90. 

5.  Pbice  to  be  Fixed  by  Thibd  Pebsok. 

In  Default  of  Appointment.] — By  the  contract 
for  the  sale  of  an  estate  it  was  agreed  that  the 
price  should  be  24,0002.,  and  that  certain  furni- 
ture and  other  articles  on  the  estate,  the  value  of 
which  was  about  2,0O0Z.,  should  be  valued  by 
valuers  mutually  agreed  upon,  and  that  the  pur- 
chaser would  take  a  part  of  the  furniture  and 
articles  at  that  valuation.  The  vendor  refused 
to  appoint  a  valuer  and  refused  to  complete.  A 
decree  made  at  the  suit  of  the  purchaser  for 
specific  performance  of  the  contract,  except  so 
far  as  it  related  to  the  furniture  and  articles. 
Richardson  v.  ^lith,  5  L.  R.,  Ch.  648  ;  39  L.  J., 
Ch.  881 ;  19  W.  R.  81. 

When  Fixed  Priee  Inadequate.]— Specific  per- 
formance of  an  agreement  to  purchase  at  a  price 
to  be  fixed  by  third  persons  named  in  the  con- 
tract, decreed,  though  price  thus  fixed  was  in- 
adequate, there  being  no  evidence  that  the  valua- 
tion was  unfair.  Weekes  v.  OaUardf  18  W.  R, 
331. 

6.  In  otheb  Cas£». 

Foreign  Contracts.] — ^The  coui-t  will  speci- 
fically enforce  against  a  forei^er  a  contract  of 
sale  made  abroad,  if  the  subject-matter  of  the 
contract  is  within  its  jurisdiction.  Ifart  v. 
Herwig,  42  L.  J.,  Ch.  457;  28  L.  T.  329;  21  W.  R. 
538.  Affirmed,  8  L.  R.,  Ch.  860 ;  29  L.  T.  47  ; 
21  W.  R.  663. 

Therefore,  when  a  contract  was  made  abroad 
for  the  sale  of  a  foreign  vessel  to  be  delivered  in 
this  country,  the  court  granted  an  interim  in- 
junction to  restrain  the  removal  of  the  ship  from 
an  English  port,  allowing  substituted  service  of 
the  notice  of  motion  on  the  captain.    Ih, 

Statutory  Engagement.] — ^A  bill  to  enfbree  a 
right  springing  from  a  statutory  engagement  is 
analogous  to  a  bill  for  specific  performance,  and 
the  plaintiff  must  come  into  court  with  clean 
han(fe.  Fisher  v.  Tully^  3  App.  Cas.  627;  47  L.  J., 
P.  C.  59  ;  38  L.  T.  236. 

To  Adyanee  Money.] — A  court  of  equity  will 
not  decree  specific  performance  of  a  mere  agree* 
ment  to  advance  money.  Larios  v,  Cfnrety,  5 
L.  R.,  P.  C.  346. 

—  Paiol  Agreement.]— The  plaintiff,  who 
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A  xnnnicipal  corporation  and  local  board,  on 
the  17th  of  Jtily,  cansed  certain  tolls  to  be  put 
up  for  letting  by  auction,  under  conditions  by 
which  the  pimshaser  was  immediately  on  the  fall 
of  the  hammer  to  pay  a  month's  rent  in  advance, 
and  to  produce  two  sureties,  who  were  forthwith 
to  sign  the  conditions  and  a  draft  lease.  The 
highest  bidder  at  the  auction  was  declared  the 
purchaser,  and  he  paid  a  month's  rent  in  ad- 
vance, and  signed  an  agreement  to  become  lessee 
indorsed  on  the  conditions  ;  but  he  did  not  then, 
nor  at  any  subsequent  time,  produce  two  sureties  ; 
and  the  corporation  ultimately,  in  pursuance  of 
the  conditions,  determined  the  contract  and  sold 
the  tolls  at  a  loss.  The  contract  was  not  executed 
by  the  cocporation  under  its  common  seal,  nor 
signed  on  its  behalf  by  any  person  authorised 
under  seal  to  do  so.  After  the  sale,  the  corpora- 
tion, on  the  7th  of  August,  by  resolution,  which 
was  entered  on  the  minutes  under  seal,  adopted 
the  report  of  a  committee,  to  the  effect  that  the 
tolls  had  been  put  up  to  auction,  and  that  the 
defendant  had  oecome  the  purchaser  at  a  rent  of 
350Z.  and  had  paid  a  deposit  of  291.  Ss.  id.  Before 
this,  however,  the  defendant  had,  on  the  4th  of 
August,  written  to  the  corporation  saying  that  he 
could  not  carry  out  his  contract,  and  asking  for  a 
return  of  the  sum  paid.  In  an  action  against 
the  defendant  to  recover  damages  for  the  breach 
of  his  agreement  to  take  the  tolls  : — ^Held,  that 
the  contract  was  one  that  required  to  be  made 
under  the  common  seal  of  the  coxporation ;  tiiat 
not  having  been  sealed,  nor  signed  by  any  person 
authorized  under  seal  by  them  to  do  so,  the 
defendant  was  not  bound  by  it ;  that  the  pay- 
ment of  a  month's  rent  in  advance  was  not  such 
a  part  performance  as  would  have  bound  the 
corporation  in  equity  specifically  to  perform  their 
agreement ;  and  that  the  resolution  of  the  7th  of 
August  (even  assuming  It  to  be  a  ratification 
under  s^  of  the  contract)  came  too  late.  URd- 
dermhister  (^Mayor)  v.  IlardvAck^  9  L.  R., 
Ex.  13  ;  43  L.  J.,  Ex,  9  ;  29  L.  T.  612  ;  22  W.  R. 
160. 


was  a  builder,  agreed  with  the  defendant,  who 
was  an  owner  of  freehold  land,  to  erect  thirty-one 
houses  on  the  land  on  the  terms  of  such  agree- 
ment, and  also  of  a  parol  understanding  com- 
municated to  the  plaintiff  on  behalf  of  the  de- 
fendant prior  to  the  signing  of  the  principal 
agreement.  The  chief  stipulation  of  the  parol 
understanding  was  the  advance  of  moneys  in 
definite  instalments  by  or  through  the  defendant 
to  the  plaintiff  for  the  purposes  of  the  buildings. 
The  plaintiff  afterwaixls  took  leases  of  the  un- 
finished houses  and  executed  two  successive 
mortgages  to  enable  defendant  to  raise  money  on 
them  as  a  security  for  the  same  purposes.  The 
defendant  failed  to  supply  the  plaintiff  with 
the  required  funds  as  stipulated  under  the  parol 
agreement,  which,  however,  had  been  successively 
departed  from  : — Held,  in  a  bill  praying  specific 
performance  of  the  parol  understanding,  together 
with  damages,  or  at  all  events  damages,  that  the 
plaintiff  was  entitled  to  neither,  but  that  (the 
defendant  submitting  to  it)  the  plaintiff  might 
have  the  ordinary  redemption  decree.  TJiorpe 
V.  Hottford,  20  W.  R.  922. 

To  give  Bill  of  Sale.]— On  the  13th  March,  A. 
commenced  an  action  against  B.  to  enforce  spe- 
cific performance  of  an  agreement  to  execute  a 
bill  of  sale  of  the  chatteli  and  effects  in  an  inn. 
On  the  16th  March,  A.,  on  his  ex  parte  applica- 
tion, was  appointed  interim  receiver,  pending  a 
reference  for  the  appointment  of  a  receiver,  and 
the  same  day  he  took  possession  of  the  inn,  and 
ledEt  a  man  in  charge.  The  same  night  B.  left 
the  inn,  and  the  next  day  filed  a  liquidation  peti- 
tion. The  trustee  under  the  liquidation  claimed 
the  chattels  and  effects  in  the  inn  on  the  ground 
that  the  agreement  was  void  as  against  him 
under  the  Bills  of  Sale  Act,  and  that  the  chattels 
and  effects  were  in  the  apparent  possession  of  B. 
at  the  commencement  of  the  liquidation: — Held, 
that  the  Bills  of  Sale  Act  did  not  apply,  that  the 
agreement  created  a  good  equitable  charge  in 
favour  of  A.,  and  that  the  possession  taken  by 
A.  as  interim  receiver  took  the  chattels  and 
effects  out '  of  the  order  and  disposition  of  B. 
Taylor  v.  EeJcerxlnj,  5  Ch.  D.  740;  36  L.  T.  442  ; 
25  W.  R.  527. 

Against  Company  —  Kot  under  SeaL] — The 

court  will  not  entertain  a  bill  for  specific  per- 
formance of  a  contract  to  pay  a  sum  of  money, 
<'ither  on  the  ground  of  part  performance  or  on 
The  ground  that  for  want  of  formality  the  con- 
tract is  not  enforceable  at  law ;  nor  in  such  a 
case  can  the  court  give  damages  in  lieu  of  specific 
performance  under  21  &  22  Vict.  c.  27.  Crampton 
v.  Vartia  Itailtoay  Company^  7  L.  R.,  Ch.  662  ; 
41  L.  J.,  Ch.  817  ;  .20  W.  R.  713. 

By  the  constitution  of  a  railway  company  all 
contracts  above  the  value  of  oOOl.  were  required 
to  be  under  seal.  By  an  agreement  not  under 
seal,  made  between  the  duly  authorized  agent  of 
the  company  and  the  contractor  for  the  line,  it 
was  agreed  that  if  the  contractor  would  erect 
and  leave  upon  the  company's  land  substantial 
cottages,  the  company  would  pay  him  a  rent  of 
nOO/..  or  a  lump  sum  of  5,00OZ.  at  their  option. 
The  contractor  having  performed  his  part  of  the 
agreement,  filed  a  bill  against  the  company  for 
payment  of  the  money  or  for  damages  in  lieu  of 
specific  performance,  alleging  that  for  want  of  a 
seal  the  contract  was  not  enforceable  at  law.  A 
\lemui*rer  was  allowed  to  the. bill.    Ip, 


Corporation  bound  by  Aoquiescenoe  though 
not  under  Seal.] — A  corporation  passed  a  resolu- 
tion in  1860,  agreeing  to  let  the  plaintiff  the  flat 
part  of  the  b^h  opposite  to  his  field,  for  300 
vears,  at  a  nominal  rent.  He  claimed  all  the 
beach  comprised  between  lines  drawn  in  pro- 
longation of  the  sides  of  his  field,  and  he  buUt  a 
wall  and  terrace  along  the  part  so  claimed.  In 
1864  the  corporation  gave  him  notice  to  quit, 
and,  after  much  negotiation,  in  1869  brought  an 
ejectment  against  him,  and  thereupon  he  filed  a 
bill  for  specific  performance  : — Held,  that  though 
the  agreement  was  not  under  seal  the  corporation 
was  bound  by  acquiescence,  and  must  perfonn 
the  agreement  to  grant  a  lease.  Crook  v.  Sea- 
ford  ICorporatimi),  6  L.  R.,  Ch.  551  ;  26  L.  T.  1  ; 
19  W.  R.  938.     See  preceding  caic. 

Held,  that  the  boundaries  of  the  piece  of  land 
agreed  to  be  demised  were  lines  drawn  from  the 
extremities  of  the  fieldtperpendicular  to  the  coast- 
line.   Ih, 

Positive  or  Kegative  Btipulatione.] — Where  a 
contract  contains  an  express  negative  covenant, 
and  complete  justice  can  be  done  between  the 
parties,  a  court  of  equity  will  grant  an  injunction 
to  restrain  a  breach  of  the  negative  covenant ; 
but  the  court  rarely  inferferes  where  there  is  no 
distinct  negative  stipulation,  but  tiie  negative 
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obligation  is  inferred  only  from  the  positive  con- 
tract. Petfl  V.  Brighton,  Uckjield  and  Tuit" 
bridge  Well*  Railway  Cinnpanff,  1  H.  &  M.  468 ; 
52  L.  J.,  Ch.  677 ;  11  W.  R.  874.  See  Lumley  v. 
Wagner,  and  cases  cited,  ante^  col.  1977. 

To  Ereet  Station.] — A  railway  company  agreed 
for  valuable  consideration  with  a  landowner  to 
«rect,  construct,  and  fit  up  a  station  on  certain 
lands  which  they  had  bought  from  him.  The 
agreement  contained  no  further  description  of 
the  station,  nor  any  stipulations  as  to  the  use  of 
it.  The  company  having  refused  to  erect  a  sta- 
tion in  the  specified  place,  and  substituted  one  at 
a  distance  of  two  miles  : — Held,  that  the  case 
was  one  in  which  justice  could  be  better  done  by 
an  inquiry  as  to  damages  than  by  a  decree  for 
specific  performance.  WiUtm  v.  XorthampUm 
and  Banhury  Junction  Raihoay  Company,  9 
L.  R.,  Ch.  279  ;  43  L.  J.,  Ch.  503  ;  30  L.  T.  147  ; 
22  W.  R.  380. 

To  make  Siding.] — An  agreement  was  entered 
into  between  a  railway  company  and  a  land- 
owner, part  of  whose  land  had  been,  under 
another  agreement,  taken  by  the  company, 
ivhereby,  in  consideration  of  the  previous  with- 
drawal by  the  landowner  of  a  petition  to  parlia- 
ment against  the  company's  bill,  the  company 
agreed  to  construct  and  for  ever  maintain  at  their 
expense  a  siding  of  specified  length  alongside  the 
line  upon  land  belonging  to  the  landowner,  and 
to  be  provided  by  him  for  that  purpose,  for  th.e 
nse  and  to  the  reasonable  satisfaction  of  the 
landowner  : — Held,  that  this  agreement  was  not 
incapable  of  being  enforced  by  a  court  of  equity. 
Oreene  v.  West  Cheshire  Bailway  Company,  13 
L.  R.,  Bq.  44  ;  41  L.  J.,  Ch.l7  ;  25  L.  T.  409  ;  20 
W.  R.54. 

The  court  will  not  refuse  to  decree  specific 
performance    of   an   agreement,   although   the 

SlaintifE  may  have  a  concurrent  remedy  in 
amages,  or  may  have  entered  into  a  negotiation 
ior  a  money  compensation  which  has  failed.  lb, 
A  railway  company,  as  compensation  for  injury 
to  the  plaintifiTs  mill  by  the  construction  of  their 
railway,  agreed  to  lay  down  a  siding  from  their 
line  to  the  mill.  The  siding  was  made,  but  the 
plaintiff  not  having  used  it,  the  railway  com- 
pany removed  the  points,  undertaking  by  a  letter 
of  the  2nd  March,  1871,  to  replace  them  on  re- 
ceiving sufficient  notice  of  an  intention  to  use 
the  siding.  In  November,  1879,  the  siding  not 
having  been  used,  the  railway  company  removed 
the  rails,  and  the  plaintiff  having  required  them 
to  be  replaced,  its  secretary,  on  the  27th  No- 
vember, 1879,  wrote  to  the  plaintiff  that  the  rails 
had  been  removed  under  misapprehension,  and 
would  be  replaced  at  once,  or  that  the  directors 
would  undertake  to  do  so  at  any  time  when 
called  on.  By  regulations  of  the  Board  of  Trade, 
issued  in  July,  1879,  railway  companies  were 
required  to  provide  signals,  kc,,  on  the  opening 
of  any  siding  or  branch  line  which  had  not  been 
in  use  before  that  time.  On  the  17th  September, 
1880,  the  plaintiff  required  the  railway  company 
to  replace  the  siding.  On  the  19th  of  October  the 
secretary  replied,  requiring  the  plaintiff  to  in- 
demnify the  directors  against  the  expenses  oc- 
casioned by  the  regulations  of  the  board,  in  con- 
sequence of  the  non-user  of  the  siding,  if  he 
required  it  to  be  replaced.  The  plaintilTs  soli- 
citors refused,  and  having  again  required  the 
siding  to  be  replaced,  on  the  5th  of  January, 


1881,  wrote  to  the  secretary  that  unless  in  that 
month  the  plaintiff  should  be  fully  compensated 
for  the  injury  and  expense  sustained  by  him  from 
the  construction  of  the  railway,  proceedings 
would  be  taken  to  recover  full  compensation. 
The  secretary  replied  on  the  19th  of  January, 
denying  the  liability  of  the  company  in  res))ect 
of  a  right  never  used,  and  on  which  the  plaintiff 
apparently  placed  no  value.  In  an  action  for 
specific  performance  of  the  agreement  to  replace 
the  siding  : — Held,  first,  that  the  non-user  of  the 
siding,  and  the  expenses  caused  thereby,  under 
the  regulations  of  the  Board  of  Trade,  was  not  n 
defence  to  the  action,  and  that  the  company  was 
not  entitled  to  any  indemnity  against  those  ex- 
penses. l\fdd  V.  Midland  Oreat  Western  Bail- 
way  Company,  9  L.  R.,  Ir.  85. 

Held,  secondly,  that  the  plaintiffs  were  en- 
titled to  a  decree  to  replace  the  siding  and  keep 
it  in  working  order,  the  court  considering 
damages  an  insufficient  remedy.  Wilson  v. 
Northumpton  and  Banbury  Junction  Bailway 
Company  (9  L.  R.,  Ch.  279),  F&well  Dujfryn 
Steam  Coal  Com^pany  v.  Taff  Vale  Railway 
Company  (9  L.  R.,  Ch.  331)  considered  and  dis- 
tinguished,   lb. 

Specific  performance  of  an  agreement,  where- 
by a  railway  company  agreed  to  construct  and 
maintain  a  siding  on  land,  was  decreed,  although 
the  owner  of  the  land,  had  previously  entered 
into  negotiations  with  the  company  for  comi)en- 
sation  in  r€»pect  of  the  breach  of  the  agreement. 
Green  v.  West  Cheshire  Railway  Company,  13 
L.  R.,  Bq.  44  ;  41  L.  J.,  Ch.  17  ;  25  L.  T.  409  ; 
20  W.  R.  54. 

BoubtfU  Point.] — It  is  the  duty  of  the  court, 
in  a  bill  for  specific  performance  arising  out  of  a 
doubtful  point  of  law,  to  settle  the  law  on  the 
subject.  Bell  v.  Holtby,  15  L.  R.,  Bq.  178  ;  42 
L.  J.,  Ch.  266  ;  28  L.  T.  9  ;  21  W.  R.  321. 

The  court  will  not  decree  specific  performance 
when  the  title  is  doubtful.  Palmar  v.  lioeke,  18 
Ch.  D.  381 ;  45  L.  T.  229—0.  A. 

Inconsiftent  Prior  Agreoment.1— The  court 
will  not  compel  a  defendant  specifically  to  per- 
form an  agreement  when  the  result  would  be  to 
compel  him  to  commit  a  breach  of  a  prior  agree- 
ment with  another  person.  Willmot  v.  Barber, 
15  Ch.  D.  96  ;  43  L.  T.  95 ;  28  W.  R.  911. 

Bescisiion  if  Deeree  not  Obayod.] — ^A  plaintiff 
in  a  specific  performance  suit  may  obtain  a  res- 
cission  of  the  contract  on  the  defendant's  defiiult 
to  obey  the  decree.  Watson  v  Cojt,  15  L.  R., 
Eq.  219  ;  42  L.  J.,  Ch.  279 ;  27  L.  T.  814 ;  21 
W.  R.  310. 

A  decree  was  made  for  specific  performance 
of  an  agreement  to  take  a  lease  of  a  house,  and 
an  order  on  further  consideration  for  pa3rment 
of  a  sum  of  money  by  the  defendant,  and  there- 
upon for  the  execution  of  the  lease.  The  defen- 
dant having  made  default  and  absconded,  an 
order  was  made  on  the  plaintiff's  motion  for 
rescission  of  the  contract,  and  the  stay  of  all 
proceedings  in  the  suit  except  as  to  his  costs  and 
damages.    lb. 

Sufficieney  of  Goniidoration.l  —  A  contract 
for  sale  for  value,  which  had  been  entered 
into  by  a  vendor  upwards  of  ninety  years 
of  age,  was  upon  his  death  resisted  by  his 
devisee,  first,  on  the  ground  of  bis  incapacity 
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and  of  UDdac  inflaencc  on  the  part  of  the  pur- 
chaser rthe  evidence  as  to  which,  however,  en- 
tirely failed)  ;  and,  secondly,  on  the  groond  that 
the  vendor  had,  by  a  deed  executed  by  him 
before  the  date  of  the  contract,  conveyed  the 
property  in  fee  to  the  devisee,  his  great-nephew. 
The  deed  was  expressed  to  be  in  consideration 
of  natural  love  and  affection,  and  contained  a 
covenant  by  the  grantee  to  "  commence "  a 
house  upon  the  property  according  to  plans  to 
be  furnished  by  the  grantor;  and  that  if  the 
grantor  failed  to  furnish  such  plans,  then  the 
^psntee  "  would  build  such  a  house  as  he,  the 
grantee,  should  think  fit,"  No  house  was  ever 
commenced,  and  the  deed  contained  no  proviso 
for  re-entry  or  other  penalties  for  breach  of 
covenant.  Upon  a  bill  by  the  purchaser  for 
specific  performance  : — Held,  that  the  deed  was 
purely  voluntary,  there  being  an  absence  of  any 
consideration  by  way  of  payment  or  benefit 
moving  from  the  grantee  to  the  grantor,  and 
specific  performance  decreed  accordingly.  liosJier 
V.  Williams,  20  L.  R.,  Eq.  210  ;  44  L.  J.,  Ch. 
419  ;  32  L.  T.  387  ;  23  W.  fe.  561. 


To  Execute  Separation  Deed.]  —  An  agree- 
ment between  a  husband  and  the  father  of  the 
^A-ife,  that  the  husband  and  wife  should  live 
apart,  and  that  the  husband  should  execute  a 
deed  of  separation  containing  all  usual  and 
proper  clauses,  and  securing  an  annuity  for  the 
mamtenance  of  his  wife  and  child,  and  that  the 
expense  of  the  agreement  and  deed  should  be 
borne  equally  by  the  husband  and  the  father, 
will  be  decreed  to  be  specifically  performed. 
(Hbbs  V.  Harding,  6  L.  R.,  Ch.  336  ;  39  L.  J., 
Ch.  374  ;  18  W.  R.  361. 

Semble,  in  an  action  for  specific  performance 
of  an  agreement  to  execute  a  separation  deed, 
the  court  will  not  go  into  evidence  whether  the 
provisions  agreed  upon  are  for  the  benefit  of  the 
children.  EtersUed  v.  Bvershed,  46  L.  T.  690  ; 
30  W.  :eL.  132. 

Where  the  agreement  on  the  face  of  it  is  com- 
plete, an  arbitration  clause  can  only  come  into 
force  in  case  of  difference  between  the  parties, 
and  does  not  oust  the  jurisdiction  of  the  court  to 
settle  the  deed  itself.    lb. 

Decree  for  specific  performance  ;  the  deed  of 
i;ci)aration  to  be  settled  in  chambers  if  the  parties 
differed,  and  no  dum  casta  clause  to  be  inserted. 
///. 

A  married  woman  can  contract  to  live  apart 
f  1  om  her  husband,  and  the  husband  is  entitled 
to  come  to  the  court  to  enforce  specific  perform- 
ance of  such  a  contract.  A  husband  is  not 
debarred  from  enforcing  a  deed  of  separation  and 
from  obtaining  an  order  restraining  his  vnfe 
from  commencing  an  action  for  the  restitution 
of  conjugal  rights  by  reason  of  trifling  breaches 
of  the  covenants  on  his  part.  Where,  in  a 
separation  deed,  the  husband  had  covenanted 
to  allow  an  infant  child  to  reside  with  the 
wife,  and  had  subsequently  concurred  as  next 
friend  of  the  infant  in  a  petition  under  the 
Infants'  Custody  Act  (36  Vict.  c.  12),  for  the 
removal  of  the  infant  from  the  wife's  custody, 
wluch  had  been  ordered  by  the  court : — Held, 
that  this  was  not  a  breach  of  the  husband's  cove- 
nant. Injunction  granted  to  restrain  the  wife 
from  suing  for  restitution  of  conjugal  rights. 
Bcsant  V.  Wood,  12  Ch.  D.  605  ;  40  L.  T,  445. 

Of  Xarria^   Bettleme&t.]  —  By  a  marriage 


settlement  real  estate  was  limited  to  the  use  of 
A.  and  B.  successively  during  their  respective 
lives,  with  remainder,  in  case  C.  should  at  the 
death  of  B.  be  discovert,  to  the  use  of  C.  in  fee ; 
but  in  case  C.  should  then  be  a  manied  woman 
(which  event  happened),  to  the  use  of  D,,  his 
heirs  and  assigns,  upon  trust  to  receive  the  rents 
and  profits,  and  to  pay  the  same  to  C.  for  her 
life  for  her  separate  use,  and  after  the  determi- 
nation of  that  estate  to  stand  seised  of  the  said 
hereditaments  to  such  uses  and  upon  such  trusts 
as  C,  notwithstanding  coverture,  should,  by  her 
last  wiU  duly  executed,  appoint,  and  in  dedbult 
of  any  such  appointment,  and  so  far  as  the  same, 
if  made,  should  not  extend,  to  the  use  of  the 
heirs  and  assigns  of  C.  for  ever.  C.  survived  her 
husband,  and  entered  into  an  agreement  to  sell 
the  real  estate  in  fee  : — Held,  that  the  legal  estate 
in  fee  was  vested  in  D.,  and  consequently  that 
the  limitation  to  the  heirs  and  assigns  of  C. 
created  only  an  equitable  estate,  which  coalesced 
with  her  equitable  life  estate,  and  that  she  could, 
therefore,  make  a  good  title  to  the  fee,  and  was 
entitled  to  a  decree  for  specific  performance 
of  the  agreement.  Coojier  v.  X^fnoekj  7  L.  R,, 
Ch.  898 ;  41  L.  J.,  Ch.  296  ;  26  L.  T.  566 ;  20 
W.  R.  503. 

Of  Agreement  by  Father  in  Consideration  of 
Daughter's  Marriage.]  —  A  father,  on  his 
daughter's  marriage,  agreed  by  a  memorandum 
in  writing  to  charge  his  property  with  1,0002.  as- 
her  fortune  to  be  settled  in  trustees  for  her 
benefit,  she  to  receive  the  interest  at  5  per  cent, 
on  her  sole  and  separate  receipt  during  tlie  term, 
of  her  natural  life  ;  but  if  she  had  a  iamilj,  she 
was  to  have  the  power  of  disposing  of  it  amongst 
her  children  as  she  and  her  husband  might  think 
proper ;  the  father  to  have  the  power  to  lodge 
the  1,0002.,  with  her  consent  and  that  of  her 
trustee,  in  any  secunty  they  might  agree  upon. 
Ko  settlement  was  executed,  and  the  wife  died 
without  issue  : — Held,  that  the  husband,  who 
survived  and  who  took  out  letters  of  administra- 
tion to  his  wife's  effects,  was  entitled  to  the 
1,000Z. ;  and  the  court  directed  specific  per- 
formance against  the  father  to  effectuate  pay- 
ment of  the  1,000/.  to  the  husband  as  such 
administrator.  Dennehy  ▼.  Delany.  10  Ir,  R., 
Eq.  377. 

Ante-nuptial  Agreement  by  Husband  to  Settle 
Wife's  Seal  Estate.] — By  an  ante-nuptial  agree- 
ment, signed  by  the  intended  husband  and  wife 
and  the  parents  of  the  wife,  the  parents  agreed 
to  appoint  a  share  of  real  estate  (which  was 
subject  to  their  life  interest  and  to  the  appoint- 
ment of  them  and  the  survivor  of  them)  to  the 
wife,  and  the  husband  agreed  that  he  would 
settle  his  wife's  reversionary  share  of  the  real 
estate  upon  the  usual  trust  for  the  husband  and 
wife,  and  their  children.  The  wife's  father 
having  survived  her  mother,  released  the  power 
and  granted  the  estate  after  his  death,  giving 
his  daughter  a  share.  The  wife  predeceased  the 
husband  and  left  two  children.  The  property 
being  still  reversionary,  an  action  was  brought 
by  the  husband  and  one  of  the  children  against 
the  other  child,  the  wife's  heir-at-law,  for  specific 
performance  of  the  agreement : — Held,  tluit  the 
agreement  bound  the  wife  as  having  assented  to 
her  father's  stipulation,  and  also  her  heir-at-law, 
and  specific  performanoc  decreed  accordingly. 
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Zee  V.  Zee,  4  Ch.  D.  176  ;  46  L.  J.,  Ch.  81  ;  36 
L.  T.  138  ;  26  W.  B.  226. 

Of  Compnlfory  Purohase— When  Price  Fixed.] 
— A  railwaj  compimj,  after  notice  to  treat  for 
land  has  been  given  to  the  landowner,  and  the 
price  of  the  land  has  been  fixed  bj  arbitrators 
under  the  Lands  Claoses  Act,  1846,  is  in  the  same 
position  with  regard  to  the  Umdowner  as  an 
ordinary  purchaser,  and  will  be  compelled  bj 
a  court  of  equitj  to  coinplete  the  purchase. 
Harding  v.  Metropolitan  nailway  Company,  7 
L.  R.,  Ch.  154 ;  41  L.  J.,  Ch.  371 ;  26  L.  T.  109  ; 
20  W.  R.  321. 

Proceedings  for  Gompensation — Ho  Bar.] 

Sects.  101 — 106,  inclusive,  of  the  Lands  Clauses 
Act,  1845,  with  reference  to  the  ascertaining  of 
compensation  for  common  lands,  are  not  impera- 
tive so  as  to  preclude  the  enforcement  of  specific 
performance  of  an  agreement  entered  into  other- 
wise than  as  mentioned  in  those  sections.  Bee 
V.  Stafford  and  Uttoxeter  JRailway  Company, 
23  W.  R.  863. 


When  Votiee  to  Treat  Withdrawn  by 


Beason  of  Coonter-notioe.] — ^A  corporation  gave 
notice  to  take  part  of  premises  under  compu&oiy 
powers.  Being  required  to  take  the  whole,  the 
corporation  gave  notice  of  application  for  the 
appointment  of  a  surveyor  to  assess  the  value  of 
both  the  part  and  the  whole.  The  corporation 
subsequently  gave  notice  of  abandonment  of 
both  notices  : — Held,  that  specific  performance 
of  a  contract  to  take  the  whole  would  not  be 
decreed  against  them.  Orierton  v.  Cheshire 
Zines  Commhittee,  19  L.  R.,  Eq.  83  :  44  L.  J.,  Ch. 
35  ;  31  L.  T.  428 ;  23  W.  R.  68. 

Transfer  of  Shares.] — The  owners  of  an  Eng- 
lish patent,  and  of  certain  foreign  patents 
obtained  for  the  same  invention,  agreed  with  A., 
in  consideration  of  pecuniary  advances  made  by 
him  to  them,  to  procure  the  transfer  to  him  of 
certain  fully  paid-up  shares  in  a  proposed  com- 
pany, to  be  formed  with  the  object  of  purchasing 
their  English  and  foreign  patents,  and  which 
were  to  be  allotted  to  them  in  part  payment  of 
their  interests  in  the  patents.  The  company 
was  to  be  called  the  ^*  Non-Radiating  Steam 
Engine  Company,"  and  was  to  have  a  capital  of 
220,0002.  The  patentees  also  appointed  A.  their 
agent  for  the  sale  of  a  certain  number  of  the 
shares  that  were  to  be  allotted  to  them  in  such 
company,  and  it  was  arrangt^  that  the  shares 
which  A.  should  obtain  for  his  advances  should 
be  applied  towards  fulfilment  of  the  contracts 
whiG^i  he,  as  their  agent,  should  enter  into  with 
purchasers  of  shares.  Under  these  arrangements 
A.  became  entitled  to  847  shares,  and  sold  224 
shares  to  different  persons.  The  scheme  of  the 
company,  as  at  first  proposed,  was  abandoned, 
and  the  patentees  brought  out  a  company  called 
the  "  Patent  Steam  Engine  Company,"  with  a 
capital  of  100,000/.,  and  formed  with  the  object 
of  purchasing  the  English  patent  only.  The 
patentees  then  refused  to  transfer  any  of  the 
shares  which  they  had  acquired  in  the  second 
company  to  A.,  and  the  several  persons  to  whom 
he  had  sold  shares.  On  a  bill  by  A.  and  the 
several  purchasers  of  shares  from  him  to  enforce 
specific  performance  of  the  arrangements  which 
had  been  entered  into  between  A.  and  the  pa- 
tentees : — Held,  that  the  second  company  com- 
VOL,  yi. 


prehended,  in  effect,  the  substance  of  the  contract 
which  existed  between  the  parties,  and  that  an 
objection  for  want  of  mutuality  in  the  contract 
could  not  be  sustained.  Turner  v.  Moy,  32  L.  T. 
66. 

Held,  also,  that  an  objection  for  multifarious- 
ness, on  the  ground  of  misjoinder  of  plaintiffs, 
and  that  each  plaintiff  ought  separately  to  make 
out  his  own  case,  could  not,  under  the  circum- 
stances, be  supported.    Ih, 

The  court  has  no  jurisdiction  under  the  Com- 
panies Act  of  1862,  s.  35,  to  grant  specific  per- 
formance of  an  agreement  to  transfer  shares  or 
to  enforce  against  the  company  an  equitable 
claim  to  be  registered  as  a  shareholder;  but 
where  an  applicant  has  a  legal  title,  the  court 
will  compel  the  company  to  enter  his  name  on 
the  register,  although  his  title  is  disputed  by  the 
person  registered  as  holder.  In  such  case  the 
court  has  no  jurisdiction  to  make  such  person 
disputing  the  title  pay  the  costs  of  the  sum- 
mons rendered  necessary  by  his  opposition. 
Tahiti  Cotton  and  Coffee  Plantation  Conhvany, 
In  re,  Sargent,  Ex  parte,  17  L.  R.,  Eq.  273  ;  43 
L.  J.,  Ch.  425  ;  22  W.  R.  815. 

Leases — Quantity  Inaccurate — Abatement.] — 
Where  a  tender  for  a  lease  of  a  farm  was 
accepted  under  the  mistaken  impression  that  the 
quantity  of  land  inserted  therein  by  the  person 
making  the  tender  was  the  same  as  that  in- 
tended to  be  let,  and  it  was  subsequently  dis- 
covered that  the  quantity  of  land  inserted  in  the 
accepted  tender  was  of  larger  amount  than  was 
intended  to  be  let : — Held,  that  as  the  mistake 
was  one  which  related  to  quantity  only  it  did 
not  touch  the  essential  terms  of  the  contract, 
and  that  specific  performance  could  be  granted 
with  an  abatement.  McKenzie  v.  He»keth,  7 
Ch.  D.  675  ;  47  L.  J.,  Ch.  231 ;  38  L.  T.  171 ;  26 
W.  R.  189. 


Subjeot-lCatter  of  Action.] — Contract  by 


a  I'ailway  company  to  grant  a  lease  of  the  whole 
of  a  house  No.  1,  and  part  of  a  house  No.  2. : — 
Held,  that  part  of  the  house  No.  1  being  evi- 
dently intended  to  be  retained  by  the  company, 
only  that  other  part  of  it  designated  in  a 
plan  was  meant  to  oe  included  in  the  lease,  and 
a  bill  to  compel  a  lease  of  the  whole  house  dis- 
missed. Richardt  v.  North  Zondon  Railway 
Company,  20  W.  R.  194. 

Of  Part — Interest  in  Remainder  Dis- 
claimed.]— When  the  conditions  of  an  agreement 
between  landlord  and  builder,  whereby  the  land- 
lord agrees  to  grant  leases  of  successive  plots  of 
land  as  the  houses  upon  each  of  them  are  built 
to  a  certain  stage,  are  by  the  terms  of  the  con- 
tract separable,  there  is  no  rule  of  equity  to  pre- 
vent them  from  being  separately  enforced  by 
way  of  specific  performance.  Therefore  where 
the  assignee  of  the  builder's  interest  had  com- 
pleted the  houses  upon  some  only  of  the  plots 
a^«ed  to  be  built  upon  : — Held,  upon  a  bill  for 
specific  performance,  that  he  was  entitled  to  the 
leases  of  those  plots,  even  though  disclaiming  all 
interest  in  the  remaining  plots.  Wilkinson  v. 
Clem^ents,  8  L.  R.,  Ch.  96  ;  42  L.  J.,  Ch.  38  ;  27 
L.  T.  834  ;  21  W.  R.  90. 


Usual  CoTonant.] — ^Agreement  to  accept 


a  lease  of  a  dwelling-house  in  London  "  to  con- 
tain all  usual  covenants  and  provisoes."    The 
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lease  contained  a  covenant  not  to  assign  without 
the  lessor's  consent.  In  an  action  to  compel 
specific  performance  of  the  agreement: — Held, 
tnat  the  covenant  was  not  a  "  usual  covenant," 
and  that  the  agreement  could  not  be  enforced. 
Hamptthire  v.  Wickens^  7  Ch.  D.  555 ;  47  L.  J., 
Ch.  243 ;  38  L.  T.  408  ;  26  W.  R.  491. 

A  judge  cannot  of  his  own  authority  say  what 
should  be  *' usual  covenants,"  nor  should  the 
locality,  nature  or  tenure  of  the  property  be,' 
except  under  special  circumstances,  regarded. 
lb. 

In  a  lease  of  a  colliery  in  Derbyshire  a  proviso 
that  when  the  mines  demised  are  incapable  of 
being  worked  to  a  profit,  the  lessee  shall  be  en- 
titled to  determine  the  lease,  is  not  *' usual.** 
The  court  will  make  a  declaration  that  a  clause 
ought  not  to  be  inserted  in  a  lease  which  it  refers 
to  chambers  to  settle.    Strelley  v.  Pearson^  infra. 


Eenowal.] — The  performance  of  the  con- 


ditions in  a  lease,  to  paint,  keep  the  premises  in 
repair,  &c.,  held  to  be  a  condition  precedent  to 
the  lessee's  privilege  under  the  lease  of  having  a 
renewal  of  tne  term.  Ba4tin  v.  Bidwell,  18  Ch. 
D.  238 ;  44  L.  T.  742. 

Tenanoy— <?ongtruotivo  ITotiee  of  Mortgage.] 

— When  money  is  lent  on  an  equitable  mortgage 
without  notice  of  a  prior  equitable  agreement, 
the  lender  gains  no  priority  over  the  owner  of 
the  prior  equitable  interest  by  getting  in  the 
legal  estate  after  he  has  had  notice  that  his 
mortgagor  has  made  himself  a  trustee  for  the 
owner  t)f  the  prior  equity.  Mumford  v.  Stoh- 
watJter,  18  L.  R.,  Bq.  556  ;  43  L.  J.,  Oh.  694;  30 
L.  T.  869  ;  22  W.  R.  833. 

A  builder  entered  into  a  building  agreement 
under  which  leases  of  plots  of  land  were  to  be 
granted  on  completion  of  houses  on  them.  He 
built  a  house  on  one  plot,  and  verbally  agreed 
on  getting  his  lease  to  grant  an  underlease  to  M., 
who  gave  valuable  consideration  for  the  under- 
lease, and  entered  into  possession.  Subsequently 
the  builder,  without  the  knowledge  of  M.,  ob- 
tained a  lease  of  the  house,  and  deposited  it  with 
the  defendant  to  secure  an  advance  made  with- 
out notice  of  M.*s  title.  After  this  the  builder, 
as  agent  for  the  plaintiff  (who  claimed  under 
M.*s  will),  let  the  house  to  a  tenant.  Subse- 
quently the  builder  granted  to  the  defendant  a 
legal  mortage  to  secure  the  previous  advance. 
The  suit  was  instituted  for  specific  performance 
of  the  agreement  for  an  underlease : — Held,  that 
the  tenancy  gave  the  defendant  constructive 
notice  at  the  time  of  taking  the  legal  mortgage 
that  the  builder  was  a  trustee  for  M.,  and  that 
the  legal  estate  was  no  protection  to  the  defen- 
dant against  the  prior  equity ;  and  a  decree  was 
made  for  specific  performance,  but  having  regard 
to  the  negligence  of  M.,  without  costs.    It, 

Mines  and  Minerals— Lease— Mode  of  Work- 
ing.]— A  lease  of  a  coal  mine  was  granted,  re- 
serving a  minimum  rent  of  720Z.,  to  be  increased 
to  1,0%Z.  in  case  there  should  be  pits  sunk  upon 
the  estate,  with  a  royalty  upon  b\\  coal  gotten 
beyond  a  certain  quantity  ;  and  the  lessees 
covenanted  to  work  the  mine  uninterruptedly, 
efficiently,  and  regularly,  according  to  the  usual 
or  most  improved  practice.  The  lessees  paid  the 
minimum  rent,  but  only  raised  a  small  quantity 
of  coal  by  working  through  an  adjoining  mine 
without  sinking  pits  on  the  lessor's  property. 


They  being  desirous  of  enforcing  a  larger  amount 
of  working,  whereby  an  increased  rent  would  be 
payable,  filed  a  bill  against  the  lessees  for  specific 
performance  of  the  covenant  in  the  lease : — ^Held, 
that  there  was  no  obligation  upon  the  lessees  to 
sink  pits,  although  that  might  be  the  most  eflS- 
cient  mode  of  working ;  and  that,  so  long  as  the 
minimum  rent  was  paid,  the  lessees  could  not  be 
compelled  to  work  the  mine  at  all ;  that  the 
lessees  had  committed  no  breach  of  contract ; 
but  if  they  had  done  so  the  remedy  was  at  law 
and  not  in  equity ;  and  that  the  Court  of  Chan- 
cery could  not,  by  a  reference  to  chambers,  give 
effect  to  the  covenant  by  directions  as  to  the 
management  of  a  coal  mine.  \{lieatley  v.  Wut^ 
minttter  JBrymho  Coal  and  Coke  Company,  9 
L.  R.,  Eq.  538  ;  39  L.  J.,  Ch.  175  ;  22  L.  T.  7. 


Eeitraining   Leuee    from   Ceasing   to 


Pnmp.] — In  an  action  for  specific  performance  of 
an  agreement  to  grant  a  colliery  lease  where 
the  lessee  had  long  retained  possession,  and  had 
worked  the  coal  and  then  threatened  to  cease 
pumping : — Held,  that  a  motion  for  an  injunction 
to  restr^n  the  lessee  from  ceasing  pumping  was 
a  proper  motion  for  preservation  of  the  property 
pending  the  action  under  Ord.  LII.  r.  3.  The 
motion  having  been  ordered  to  stand  over  until 
the  trial,  the  coUieiy  had  become  drowned  before 
the  motion  could  be  heard,  owing  to  a  cross- 
examination  of  the  plaintiff's  witness  by  the 
defendant: — Held,  tnat  it  was  proper  at  the 
trial  to  make  the  costs  of  the  motion  costs  in 
the  action.  Strelley  v.  Peanon,  16  Ch.  D,  113  ; 
49  L.  J.,  Ch.  406  ;  43  L.  T.  155  ;  28  W.  R.  762. 


Warranty.]— A.,  on  the  application  of  B. 


and  C,  agreed  to  grant  them  a  lease  of  a  vein  or 
seam  of  coal,  called  the  S.  vein,  "  about  two  feet 
thick,  with  the  overlying  and  underlying  beds  of 
clay,"  on  and  under  a  farm  called  X.,  at  lOOZ. 
per  annum  as  certain  or  dead-rent,  and  royalties 
of  9d.  per  ton  for  the  coal  and  4c?.  per  ton  for 
the  clay ;  the  lessees  to  have  any  part  of  the 
farm  at  the  rent  of  101.  per  acre,  and  to  expend 
not  less  than  500Z.  in  the  erection  of  a  manu- 
factory and  buildings  for  the  purpose  of  working 
the  coal  and  clay ;  way-leave  of  a  Id,  per  ton  for 
foreign  coal  and  clay ;  lessees  to  have  power  to 
determine  the  lease  at  the  end  of  three  years  on 
giving  one  year's  notice.  On  action  by  A.  for 
specific  performance,  B.  and  C.  alleged  that  the 
S.  vein  did  not  exist  under  the  &nn,  and  it  was 
proved  that  on  search  it  had  not  been  found,  but 
counter  evidence  was  given  to  s^ew  tiiat  the 
searches  were  insufficient : — ^Held,  that,  under, 
the  agreement,  B.  and  C.  had,  in  consideration 
of  the  dead-rent  reserved,  obtained  licence  to 
enter  and  search  for  the  vein,  but  not  a  warranty 
that  such  vein  was  to  be  found ;  and,  accordingly, 
that  A.  was  entitled  to  specific  performance  of 
the  contract  whether  the  6.  vein  existed  or  not. 
Jefferyt  v.  Ihirs,  4  Ch.  D.  448  ;  46  L.  J.,  Ch. 
113  ;  86  L.  T.  10  ;  25  W.  R.  227. 

To  Xzeente  Mortgage.] — ^When  a  person  had 
agreed  to  execute  a  mortgage  of  leasehold  pre- 
mises in  the  usual  form,  containing  an  absolute 
power  of  sale,  in  consideration  of  money  due, 
and  had,  when  requested  to  do  so,  failed  to 
execute  such  mortgage : — The  court  made  a 
decree  for  specific  performance.  AM^n  v.  Cot' 
riffan,  13  L.  R.,  £q.  76 ;  41  L.  J.,  Ch.  96. 
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The  court  will  decree  specific  performance  of 
an  agreement  to  execnte  a  mortgage  with  an 
immediate  power  of  sale.  Hermann  v.  Hodges^ 
16  L.  R.,  Eq.  18  ;  43  L.  J.,  Ch.  192  ;  21  W.  R. 
671. 

Sale  by  Mortgagee  —  Concnrrenoe  of  Mort- 
gagors onring  Defeot  in  Title.]— The  23  &  24 
Vict.  c.  145,  8. 15,  gives  power  to  a  mortgagee  of 
leaseholds  by  nnderlease  to  sell  the  whole  of  the 
original  term.  Hiatt  v.  Hillnuin,  25  L.  T.  55  ; 
19  W.  R.  694. 

A  mortgagee  contracted  to  sell  together  two 
properties  mortgaged  to  him  .by  different  per- 
sons :  and  on  the  purchaser  objecting  to  the  title, 
the  mortgagors,  some  of  whom  were  married 
women,  verbally  promised  to  concur.  The  pur- 
chaser, however,  refused  to  complete,  and  before 
a  final  order  for  specific  performance  could  be 
obtained,  some  of  the  mortgagors  died,  leaving 
infants  interested  in  the  equity  of  redemption  : 
— Held,  that  the  willingness  of  the  mortgagors 
to  concur  covered  the  defect  in  the  title.    lb. 

The  mortgagors  had  so  mortgaged  the  property 
that  the  distinct  powers  of  sale  could  not  be 
exercised  separately  without  selling  undivided 
shares: — Held,  that  under  the  circumstances 
they  would  be  benefited  by  a  joint  exercise  of 
the  powers,  and  must  be  bound  by  it.    Ih, 

Of  Partnerihip  Agreements.] — ^A.,  in  June, 
1869,  borrowed  250Z.  from  B.,  and,  at  the  time, 
signed  a  paper  in  the  following  words :  '*  In 
consideration  of  2502.  this  day  paid  to  me,  I 
hereby  undertake  to  execute  a  deed  of  co-part- 
nership to  you  for  one-eighth  share  in  the  profits 
of  the  Oxford  Music  Hall  and  Tavern,  to  be 
drawn  up  under  the  Limited  Partnership  Act  of 
the  28  &  29  Vict  c.  86,  called  <  An  Act  to  amend 
the  Law  of  Partnership  : ' " — Held,  that  this 
paper  (which  contained  no  provision  as  to  the 
date  or  duration  of  the  partnership)  constituted 
a  partnership  at  will ;  and  that  it  was  not  put 
an  end  to  by  a  letter,  dated  in  August,  1872,  in 
which  A.  promised  to  repa^  B.  on  the  1st  of 
September,  1872,  the  principal,  together  with 
interest  thereon  (treating  it  only  as  a  loanj)  such 
as  should,  as  on  a  calculation  of  one-eignth  of 
the  profits,  be  found  to  be  due  to  B.  on  tlmt  day. 
This  letter  was  followed  by  a  tender,  which  was 
not  accepted,  8yer9  v.  Syers^  1  App.  Cas.  174  ; 
35  L.  T.  101 ;  24  W.  R.  970— H.  L. 

On  a  bill  by  B.  for  specific  performance  of  the 
agreement  to  execute  a  partnership  deed  for 
one-eighth  share  of  the  profits,  A.  put  in  an 
answer  in  which  he  denied  that  there  had  been 
a  partnership  at  all,  but  submitted  that  if  any 
pfurtnership  tiad  ever  existed  it  was  only  a  part- 
nership at  will,  of  one-eighth  share  of  the  profits 
(payment  of  which  he  offered  to  make),  and  he 
fobmitted  that  this  partnership  had  been  deter- 
mined by  the  letter  of  August,  1872 :— Held, 
that  it  had  not  been  determined  by  that  letter, 
but  that  the  answer  had  the  effect  of  putting  an 
end  to  it ;  and  that  accounts  must  be  directed 
to  be  taken  as  up  to  the  day  of  filing  the  answer, 
and  that  these  accounts  must  include  the  prin- 
cipal, the  eighth  share  of  the  profits,'and  also  the 
eighth  share  of  the  assets  up  to  that*day.    Ih, 

A  bill  does  not  lie  for  specific  performance  of 
a  partnership  agreement,  where  the  sole  relief 
sought  is  the  payment  of  a  sum  of  money,  for 
which  there  is  a  remedy  by  action.  Bagnell  v. 
Edwards,  10  Jr.  R.,  £q.  215. 


Sale  of  Medical  Praotiee.]— -Whether  the  court 
can  enforce  specific  performance  of  a  contract  to 
sell  a  medical  practice,  where  the  practice  is  non- 
dispensing,  quaere  : — Semble,  that  there  would 
be  power  to  do  so,  if  it  were  a  dispensing  prac- 
tice. May  V.  Thomson,  20  Ch.  D.  705  ;  51  L.  J., 
Ch.  917  ;  47  L.  T.  296— C.  A. 

Performanoe  of  Contract— Becoming  Possible.] 
— When  a  party  has  entered  into  a  contract  with- 
out having  the  power  to  perform  it,  and  i^ter- 
wards  acquires  the  right  to  do  so,  he  is  then 
bound  to  perform  it.  Carne  v.  Mitehellj  15  L.  J., 
Ch.  287. 

Chattels.] — A  court  of  equity  will  not  enforce 
the  specific  performance  of  ordinary  contracts 
for  the  sale  of  chattels,  unless  there  is  something 
very  special  in  the  nature  of  the  contract.  On 
the  other  hand,  if  a  trust  is  created,  the  circum- 
stance that  the  subject-matter  is  a  personal 
chattel  will  not  prevent  the  court  from  enforcing 
the  due  execution  of  the  trust.  Pooley  v.  Budd^ 
14  Beav.  34. 

A  court  of  equity  will  enforce  specific  perform- 
ance of  a  contract  for  the  sale  of  a  chattel, 
where  pecuniary  damages  would  not  be  a  suffi- 
cient compensation  for  the  breach  of  a  contract, 
as  where  the  chattel  is  of  unusual  distinction 
and  curiosity  and  of  doubtful  value.  ^Iche  v. 
Gray,  4  Drew.  &  Sm.  661  ;  29  L.  J.,  Ch.  28  ;  6 
Jur.,  N.  a  645. 

Specific  performance  of  the  purchase  of  a 
mansion  and  estate  was  decreea,  tiiough  the 
parties  could  not  agree  as  to  the  valuation  of 
the  chattels.  Richardson  v.  Smith,  5  L.  R.,  Ch. 
648 ;  39  L.  J.,  Ch.  877  ;  19  W.  R.  81. 

Sale  of  Coal.]— A  contract  to  sell  a 

quantity  of  coal  to  be  raised  and  delivered  is  a 
simple  contract  for  the  sale  of  chattels,  and  will 
not  be  enforced  in  equity,  damages  to  be  ascer- 
tained by  a  jury  being  the  proper  remedy. 
Fotliergill  v.  Rowland,  17  L.  R.,  Eq.  132  ;  43 
L.  J.,  Ch.  252  ;  29  L.  T.  414  ;  22  W.  R.  42. 


II.    MATTERS  OF  DEFENCE. 

1.  MiSBEPBBSENTATION  AND  DeLAT. 

Dolay,  when  Unreasonable.] — A  plaintiff  filed 
a  bill  for  specific  performance  of  a  contract  to 
lease  certain  coal  mines  to  him.  The  contract 
was  entered  into  in  February,  1872.  There  was 
delay  in  completion,  not,  however,  as  far  as 
appeared,  attributable  to  the  plaintiff.  In  Sep- 
tember, 1872,  the  defendant  gave  notice  tJtot  he 
should  rescind  the  contract  unless  the  plaintiff 
complied  with  certain  requisitions  within  four- 
teen days,  and  on  the  29tn  of  Octob^,  1872,  he 
stated  his  intention  of  abiding  by  that  notice. 
The  bill  was  filed  on  the  2nd  of  April,  1873.  A 
demurrer  allowed  on  the  ground  tlu&t,  the  notice 
having  put  the  parties  at  arm's  length,  the 
plaintiff  had  been  guilty  of  unreasonable  delay 
in  taking  proceedings.  Huxham  v.  XtUtoellyn, 
28  L.  T.  677  ;  21  W.  R.  670,  776. 

When  a  plaintiff  to  a  bill  for  specific  per- 
formance haB  allowed  five  months  to  elapse  after 
the  defendant  has  rescinded  the  contract  before 
filing  his  bill,  it  is  not  a  sufficient  explanation 
of  the  delay  to  state  that  the  defendant's  solicitor 
was  Buffering  from  mental  alienation.  Leave, 
however,  to  amend  may  be  given.    lb. 
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Delaj,  after  the  parties  were  at  arm^s  length, 
of  three  calendar  months  and  thirteen  days,  in 
filing  a  bill  for  specific  performance  of  a  contract 
for  the  sale  and  purchase  of  a  colliery  : — Held,  a 
bar  to  relief.  Glasbrook  v.  Rwhardton^  23  W.  R. 
51. 

At  the  expiration  in  July,  1857,  of  a  lease 
under  which  by  assignment  he  was  in  possession 
of  property,  B.  signed  an  agreement  to  accept 
from  A.  a  new  lease  for  thirty-one  years,  at  the 
same  rent  as  was  reserved  by  the  old  lease,  and 
payment  of  6001.  on  the  day  fixed  for  completion 
(1st  August,  1857),  with  interest  if  the  lease 
should  not  be  completed  on  the  day  fixed.  A 
draft  lease  was  sent  to  B.  for  his  approval,  but 
was  not  returned,  and  no  steps  were  taken  by  A. 
to  press  for  completion.  B.  remained  in  posses- 
sion and  paid  rent,  but  no  payment  of  the  QOOl, 
or  interest  was  ever  made  or  demanded.  In  1871 
A  died.  On  a  bill  by  her  legal  personal  repre- 
sentative : — Held,  that  as  B.'s  possession  and 
payment  of  rent  must  be  referred  to  the  new 
agreement,  and  not  to  a  holding  over  after  the 
expiration  of  the  former  lease,  the  lapse  of  time 
dla  not  operate  as  a  bar  to  specific  performance, 
which  was  accordingly  decreed,  with  interest  on 
the  6001,  from  the  Ist  of  August,  1867.  Shep- 
lieard  Y.Walker,  20  L.R.,Eq.  659  ;  44  L.  J.,  dh. 
648  ;  33  L.  T.  47  ;  23  W.  R.  903. 

In  1855  A.  agreed  with  B.  that,  "  in  the  event 
of  B.  marrying  his  daughter,"  he  would  grant 
him  a  ninety-nine  years*  lease  of  a  shop  at  C, 
"  should  he  at  any  time  require  it,"  at  a  rent  of 
302.  per  annum.  B.  was  let  into  possession  of 
the  shop  and  married  A.'s  daughter,  and  duly 
paid  the  rent  to  A.  and  his  assigns  until  March, 
1874,  when  his  then  landlord  gave  him  notice  to 
quit.  On  a  bill  for  specific  performance  of  the 
agreement : — Held,  that  B.  by  his  laches  and  his 
acts  had  preclndea  himself  from  the  relief  to 
which  he  might  have  been  entitled.  Davenjport 
V.  Walker,  34  L.  T.  168. 

The  fixed  rule  of  equity  that  specific  perform- 
ance of  an  agreement  for  a  lease  will  not  be 
gi-anted  after  a  long  lapse  of  time  will  not  be 
relaxed  merely  on  account  of  possession  and  pay- 
ment of  rent  during  the  whole  of  such  time. 
Pourh  V.  Dynevor  (^LoriV),  35  L.  T.  940. 

In  1844  the  plaintiff  verbally  agreed  with  the 
agent  of  a  predecessor  in  title  of  D.,  to  build  a 
shop,  and  hold  the  same  on  lease  at  a  rent  of  5«. 
per  annum.  The  plaintiff  built  the  shop  and 
occupied  and  paid  rent  for  it  up  to  the  time  of 
action  brought,  but  no  lease  was  executed,  nor 
were  negotiations  for  a  lease  had.  la  1876  the 
plaintiff  sued  D.  for  specific  performance  : — 
Held,  that  specific  performance  ought  not  to  be 
decreed.    Ih. 

ICiiropresontation  and  Belay.]— Misrepresen- 
tation, whereby  one  has  been  induced  to  enter 
into  an  agreement,  may  afford  a  good  defence  to 
a  suit  for  specific  performance  of  the  agree- 
ment, although  it  is  not  such  a  clear  and  direct 
misrepresentation  as  would  afford  a  good  ground 
for  a  suit  to  set  the  agreement  aside,  or  for  an 
action  for  damages  upon  it.  Laviare  v.  Dixon, 
6  L.  R.,  H.  L.  414  ;  43  L.  J.,  Ch.  203  ;  22  W.  R. 
49. 

If  the  plaintiff  in  a  suit  for  specific  perform- 
ance has  delayed  for  a  length  of  time  to  enforce 
the  agreement,  acquiescence  in  a  breach  of  the 
agreement,  or  in  a  misrepresentation  on  the 
faith  of  which  the  defendant  entered  Into  the 


agreement,  will  not  be  imputed  to  the  defen- 
dant by  reason  of  a  similar  delay  on  his  part  in 
repudiating  it,  though  accompanied  by  posses- 
sion.   Ih, 

When  a  suit  is  Instituted  for  specific  perform- 
ance of  a  contract,  and  the  defence  set  up  is, 
that  the  contract  was  made  in  consideration  of 
certain  promises  which  the  plaintiff  has  not  ful- 
filled, a  delay  to  defeat  that  defence  must  be  such 
as  amounts  to  an  acquiescence  in  the  non-fulfil- 
ment of  the  alleged  promises.    Ih. 

When  the  subject  of  the  contract  was  an 
agreement  to  take  the  lease  of  a  house,  and  the 
proposed  tenant  went  into  possession  at  once, 
and  occupied  for  two  years,  but,  while  continu- 
ing in  occupation,  from  time  to  time  called  on 
the  landlord  to  fulfil  promises  which  the  tenant 
alleged  to  have  been  the  inducement  for  the  con- 
tract, and  paid  rent,  but  always  paid  it  under 
protest : — Held,  that  these  circumstances  did  not 
amount  to  such  acquiescence  as  to  prevent  the 
tenant  from  ultimately  refusing  to  perform  the 
contract,  but  that  the  payments  were  to  be 
treated  as  merely  made  in  respect  of  the  actual 
use  and  occupation,  and  in  no  other  character. 
Ih, 

A,  was  the  owner  of  some  land,  on  which  he 
was  about  to  erect  buildings ;  B.  wished  to  have 
cellars  there  for  wine  vaults.  A.  promised  that 
they  should  be  made  dry,  but  would  not  intro- 
duce that  promise  into  the  written  agreement. 
B.,  howerer,  confiding  in  the  promise,  signed 
the  agreement,  by  which  he  undertook  to  accept 
from  A.  a  lease  of  the  vaults  for  a  certain  term, 
and  at  a  certain  rent.  B.  was  to  pay  down 
100/.  and  was  to  pay  another  lOOZ.  on  the 
execution  of  the  lease.  B.  paid  the  first  lOOZ., 
and,  for  his  own  convenience,  before  the  day 
fixed,  took  possession  of  the  vaults,  and  placed 
therein  a  large  quantity  of  wine,  but  soon 
complained  that  the  vaults  had  not  been  made 
dry.  These  complaints  he  constantly  renewed, 
and  every  time  he  paid  the  rent  paid  it  under 
protest ;  and,  finally,  after  more  than  two 
years'  actual  occupation  of  the  cellars,  refused 
to  sign  the  lease,  on  the  ground  that  the 
cellars  had  not  been  made  fit  for  his  occupa- 
tion, and  he  did  not  pay  the  second  sum  of 
lOOZ.,  but  removed  his  stock  of  wines  to  another 
place.  On  a  bill  for  specific  performance,  the 
court  granted  a  decree  against  B.,  but  accom- 
panied it  with  a  direction  that  there  should  be  an 
inquiry  whether  a  certain  thing  suggested  by  B. 
in  the  course  of  the  long  correspondence  between 
the  parties,  but  neglected  by  A.,  should  not  be 
done  : — Held,  that  the  decree  in  this  form  was 
erroneous.    lb. 

Held,  also,  that  the  taking  possession  of  the 
vaults,  and  the  payment  of  the  rent,  which  pay- 
ment must  be  attributed  to  the  actual  use  an4 
occupation  of  the  premises,  did  not  prevent  B. 
from  setting  up  as  a  defence  the  non-perform- 
ance of  the  promise  which  had  been  the  induce- 
ment to  the  contract.    lb. 

Held,  also,  that  as  there  had  been  delay  on 
both  sides,  though  the  plaintiff's  bill  ought  to 
be  dismissed,  it  must  be  dismissed  without  costs. 
2b. 

Snbmiision  not  Bar  to  Action.] — Semble,  that 
mere  submission  to  a  wrongful  act  which  has 
been  completed  without  the  knowledge  or  assent 
of  the  person  whose  right  is  Infringed  cannot, 
without  some  conduct  amounting  to  accord  and 
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satisfaction,  or  a  release  under  seal  being  shewn, 
bar  his  right  of  action  ;  although,  under  the 
name  of  laches,  it  may  afford  a  ground  for  re- 
fusing relief  under  some  particular  circumstances. 
De  Bitssche  v.  Alt,  8  Oh.  D.  286  ;  47  L.  J.,  Ch. 
386  ;  38  L.  T.  370— C.  A. 

As  to  Besdsaion  of  a  Contract  on  the  Oroimd 
of  ¥TKaiSL']—See  Fraud— Vendob  and  Pub- 
chases. 

2.  Statute  of  Frauds. 

When  Buffleient  Memorandnm.] — ^A  person, 
who  was  in  treaty  for  taking  the  lease  of  a 
house,  stated,  in  a  letter  to  the  owner,  that  he 
had  authorized  his  solicitors  to  settle  the  terms 
of  the  agreement.  They  subsequently  sent  the 
owner  a  draft  agreement,  signed  by  them, 
stating  that  its  provisions  were  approvei  by 
their  client,  who  afterwards  refused  to  sign  or 
acknowledge  it; — Held,  in  a  suit  for  specific 
performance,  that  the  solicitors  were  agents  in 
what  they  did,  and  that  a  defence  under  the 
Statute  of  Frauds  failed.  Also,  that  an  altera- 
tion made  by  the  owner  in  the  terms  of  the 
agreement,  but  not  insisted  on  by  him,  did  not 
vitiate  the  contract.  Jolliffe  v.  Blumberg,  18 
W.  B.  784. 

Vatnro  of  Documents.] — The  plaintiff  claimed 
specific  performance  of  a  contract  to  purchase  a 
house  and  premises  sold  by  auction.     After  the 
sale  the  auctioneer  signed  the  following  memo- 
randum at  the  foot  of  the  conditions :  **  The 
property  duly  sold  to  A.    Shardlow,  butcher, 
Pinzton,  and  deposit  paid  at  close  of  sale ; "  and 
he  also  signed  this  receipt :  "  Pinzton,  March 
29th,  1880.     Received  of  A.  Shardlow  the  sum 
of  21Z.  as  deposit  on  property  purchased  at  4202. 
at  Sun  Inn,  Pinxton,  on  the  above  date.    Mr. 
G.  Cotterell,  owner.*'    The  Statute  of  Frauds 
was  set  up  in  defence.    The  conditions  contained 
no  description  of  the  property  sold,  but  posters 
had  been  put  up  describing  the  property  to  be 
sold  on  the  29th  of  March  at  the  Sun  Inn : — 
Held,  that  the  word  "•  purchased  "  was  enough 
to  connect  the  receipt  with  the  conditions  of  sale, 
though  not  with  the  poster,  and  that  the  descrip- 
tion in  the  receipt  and  conditions  was  sufficient 
to  satisfy  the  Statute  of  Frauds.    Shardlow  v. 
Cotterell,  20  Ch.  D.  90 ;  61  L.  J.,  Ch,  853  ;  46 
L.  T.  572  ;  30  W.  R.  143— C.  A. 

The  plaintiffs  claimed  the  spacific  performance 
of  an  agreement  for  the  composition  of  a  literary 
work  by  the  defendant,  alleging  that  the  agree- 
ment was  contained  in  three  written  documents. 
At  the  trial  the  first  and  third  of  the  documents 
vrere  proved  ;  the  second  was  not  produced,  nor 
was  any  evidence  given  of  its  contents.  The 
defendant,  by  his  stotement  of  defence,  denied 
that  he  had  agreed  with  the  plaintiffs  as  allied 
by  them  with  reference  to  the  second  document : 
— Held,  that  the  plaintiffs  were  not  entitled  to 
specific  performance  of  the  agreement  contained 
in  Uie  first  and  third  documents,  nor  to  damages 
for  the  breach  of  it.  Post  v.  Marsh,  16  Ch.  D. 
396 ;  60  L.  J.,  Ch.  287  ;  43  L.  T.  628 ;  29 
W.  R.  198. 

.  The  plaintiff,  in  a  bill  for  specific  perform- 
ance of  an  agreement  to  take  a  lease  of  a 
house,  alleged  evidence  of  a  verbal  agreement, 
which  was  denied  by  the  defendant.  In  order 
to  take  the  case  out  of  the  Statute  of  Frauds 


the  plaintiff  relied  on  a  letter  written  by  the 
de&ndant,  in  which  the  defendant  agreed  to 
take  the  house  for  seven  years  on  certain  terms, 
but  in  which  the  day  of  the  commencement  of 
the  lease  was  not  mentioned ;  and  on  another 
letter  from  the  defendant, mentioning  the  day  of 
commencement,  and  adding  terms  to  which  the 
plaintiff  did  not  agree  -.—Held,  that  there  was 
no  memorandum  of  agreement  sufficient  to 
satisfy  the  requirements  of  the  Statute  of  Frauds. 
Neslmmy,  Selby,  13  L.  R.,  Eq.  191 ;  41  L.  J.. 
Ch.  178  ;  26  L.  T.  145.  Affirmed,  7  L.  R.,  Chi 
406 ;   41  L.  J.,  Oh.  661 ;  26  L.  T.  668. 

Kames    of    Parties.  1— The   defendant 


wrote  and  signed  a  letter  beginning  with  the 
word  **  Sir,*'  and  offering  to  take  the  lease  of  a 
theatre  for  a  fixed  term  at  a  fixed  rent.  This 
letter  was  delivered  to  W.,  for  delivery  to  the 
lessor.  W.  delivered  it,  and  as  lessor's  agent 
wrote  and  sent  to  the  defendant  a  letter  contain- 
ing an  acceptance  of  the  offer  by  the  owner ; 
but  this  letter  was  not  signed  by  the  defendant 
nor  referred  to  in  any  subsequent  writing  of 
his.  The  lessor  brought  an  action  for  specific 
performance : — Held,  that  the  lessor  being  only 
described  as  "  Sir"  in  any  writing  signed  by  the 
defendant,  there  was  no  binding  contract 
under  the  Statute  of  Frauds,  and  the  action  was 
dismissed  with  costs.  WUliamg  v.  Jordan, 
6  Ch.  D.  617 ;  46  L.  J.,  Ch.  681  ;  26  W.  R. 
230. 

Part  Performaaee — ^Representation  influencing 
Conduct.] — The  plaintiff,  as  heir-at-law  of  an  in- 
testate, claimed  the  title-deeds  of  the  intestate's 
farm,  of  which  the  defendant  had  taken  pos- 
session on  his  death.  The  defendant  counter- 
claimed  for  a  declaration  that  she  was  entitled 
to'  a  life  estate  in  the  farm,  and  to  retain  the 
title-deeds  for  her  life.  The  jury  found  that  the 
defendant  was  induced  to  serve  the  intestate  as 
his  housekeeper  without  wages  for  many  years, 
and  to  give  up  other  prospects  of  establishment 
in  life  by  his  promise,  which  was  a  verbal  one,  to 
make  a  will  leaving  her  a  life  estate  in  his  farm, 
if  and  when  it  became  his  property  : — Held,  that 
neither  the  continuance  of  the  defendant  in  the 
service  of  the  intestate,  nor  the  fact  that  the 
latter  had  executed  a  document  which  he  in- 
tended to  operate  as  a  will  in  the  defendant's 
favour,  but  which  failed  to  take  effect  from  want 
of  proper  attestation,  was  any  evidence  of  a  suffi- 
cient part  performance  of  the  parol  agreement 
between  the  intestate  and  the  defendant,  upon 
which  the  defendant's  counter-claim  was  based, 
to  exclude  the  operation  of  the  Statute  of  Frauds, 
and  therefore  that  the  4th  section  of  that  statute 
was  an  answer  to  the  counter-claim.  MaddUon 
V.  Alderson,  8  App.  Cas.  467  ;  52  L.  J.,  Q.  B. 
737  ;  49  L.  T.  303  ;  31  W.  R.  840  ;  47  J.  P.  821. 

The  plaintiff,  who  was  proposing  to  enter  into 
business  as  a  milliner,  was  induced  by  C.  to  aban- 
don the  project,  C.  promising  her  verbally  that 
she  should  occupy  a  leasehold  house  of  C.'s 
during  her  (the  plaintiff's)  life,  the  plaintiff  to 
pay  the  ground-rent,  rates  and  taxes,  and  main- 
tain herself  by  letting  lodgings.  The  plaintiff 
thereupon  abandoned  the  idea  of  the  millinery 
business,  and  entered  into  possession  of  C.'s 
house,  and  continued  there  for  several  years 
until  C.'s  death,  paying  the  ground-rent,  rates 
and  taxes.  C.  beK^ueathed  the  house  to  P.,  who 
brought  an  action  of   ejectment   against    the 
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plaintifff  who  thereupon  filed  a  bill  to  restrain 
the  action  : — Held,  that  there  had  been  a  part 
performance  of  the  verbal  contract  between  the 
plaintiff  and  C.  sufficient  to  take  the  case  out  of 
the  Statute  of  Frauds.  Coles  v.  Pilkington^  19 
L.  R.,  Eq.  174  ;  31  L.  T.  423  ;  23  W.  R.  41. 

A  father  verbally  promised,  in  consideration  of 
his  daughter's  maiTiage,  to  give  her  a  house  as 
a  wedding  present,  and  immediately  s^ter  the 
marriage  he  put  the  daughter  and  her  husband 
into  possession.  The  father  was  then  the  owner 
of  the  house,  which  was  leasehold  and  was  sub- 
ject to  a  charge  in  favour  of  a  building  society, 
payable  by  instalments.  The  father  paid  the 
instalments  which  fell  due  during  his  lifetime, 
and  at  his  death  there  remained  a  balance  of 
110/.,  which  fell  due  shortly  afterwards : — Held, 
that  the  verbal  promise  to  give  the  house  having 
been  established,  the  possession  took  the  case 
out  of  the  Statute  of  Frauds  ;  that  the  contract 
was  to  g^ve  the  house  free  from  incumbrances ; 
and  that  the  1 10/.  was  payable  out  of  the  father's 
estate.  Ungley  v.  Uiigley^  5  Ch.  D.  887  ;  46  L.  J., 
Ch.  864 ;  37  L.  T.  52  ;  25  W.  R.  733— C.  A. 
Affirming  4  Ch.  D.  73  j  46  L.  J.,  Ch,  189  :  36 
L.  T.  619  ;  26  W.  R.  39. 

Extent  of  Bootrine.] — ^The  equitable  doc- 
trine of  part  performance  taking  contracts  out 
of  the  operation  of  s.  4  of  the  Statute  of  Frauds 
cannot  be  extended  by  the  High  Court  of  Jus- 
tice, under  s.  24.  sub-s.  7,  of  the  Judicature  Act, 
1873,  beyond  the  limits  to  which  it  was  confined 
by  the  courts  of  equity.  It  is,  therefore,  ap- 
plicable only  to  contracts  for  the  sale  and  pur- 
chase of  lands,  and  not  to  a  contract  of  service. 
Britain  v.  Bomter,  11  Q.  B.  D.  123 ;  48  L.  J., 
Ex.  362  ;  40  L.  T.  240  ;  27  W.  R.  482— C.  A. 


Expenditure.] — A.,  a  tenant  in  possession, 


filed  a  bill  against  B.  for  the  specific  perform 
ance  of  a  parol  agreement  for  a  lease  of  thirty 
years.  A.  had  contracted  to  sub-let,  and  his  sub- 
lessee had  expended  money  in  alterations  and 
repairs  with  the  knowledge  and  approval  of  B. : 
— Held,  that  the  outlay  by  the  sub-lessee  was  as 
much  a  part  performance  of  the  agreement  as  if 
made  by  A.,  who  was  therefore  entitled  to  specific 
performance.  Williams  v.  Evans^  19  L.  R.,  Bq. 
547  ;  44  L.  J.,Ch.  319  ;  32  L.  T.  359;  23  W.  R. 
466. 

To  maintain  a  contract  on  the  ground  that  it 
is  taken  out  of  the  Statute  of  Frauds  by  part 
performance,  the  court  ^vill  require  it  to  be 
shewn  that  the  party  seeking  relief  has  expended 
money  or  otherwise  acted  in  reliance  on  and  in 
the  execution  of  the  agreement,  and  that  non- 
performance would  amount  to  a  fraud  upon  him. 
Specific  performance  of  a  contract  to  purchase 
will  not  be  enforced  merely  because  the  defen- 
dant has  done  acts  on  the  property  which,  unless 
construed  as  acts  of  ownership,  would,  in  the 
absence  of  licence,  amount  to  a  trespass.  J^hillips 
V.  Alderton,  24  W.  R.  8. 

The  plaintiffs  being  in  negotiation  with  the 
vendors,  which  afterwards  resulted  in  a  contract 
for  the  purchase  of  an  estate,  applied  to  B.  for 
an  advance  to  enable  them  to  pay  the  deposit, 
and  a  verbal  agreement  was  entered  into,  by 
which  B.  was  to  be  substituted  as  the  purchaser 
of  the  estate,  paying  to  the  plaintifEs  2,000/.,  and 
securing  to  them  other  advantages  ;  and  in  order 
to  enable  B.  to  have  his  name  substituted  for 


those  of  the  plaintiffs  as  purchaser,  they  signed 
a  memorandum  simply  transferring  to  him  the 
benefit  of  the  contract  entered  into  with  the 
vendors  in  consideration  of  the  2,000/.  B.  having^ 
paid  a  large  sum  under  the  agreement,  after- 
wards refused  to  perform  any  more  of  the  verbal 
agreement  than  was  comprised  in  the  written 
memorandum,  and  the  plaintiffs  filed  a  bill  to 
set  aside  the  memorandum  and  to  restrain  the 
dealing  with  the  estate  on  the  footing  of  it,  but 
did  not  offer  to  repay  the  advances  : — Demurrer 
overruled.  Jervis  v.  Berridge^  8  L.  R.,  Ch.  361 ; 
42  L.  J.,  Ch.  518  ;  28  L.  T.  481 ;  21  W.  R.  396. 
Affirming  21  W.  R.  96.  See  Kelly  v.  WdUh,  1 
Jr.  Ch.  D.  275. 

Held,  also,  that  if  the  plaintiffs  could  have 
maintained  a  bill  for  specific  performance  of  the 
parol  agreement  between  them  and  B.,  on  the 
ground  that  it  had  been  part  performed — as  to 
which,  quaere — they  were  not  bound  to  do  so ; 
but  that  as  B.  had  repudiated  that  agreement, 
they  were  entitled  to  fall  back  on  their  original 
rights  under  the  agreement  with  the  vendors. 
lb. 

Where  a  corporation  leased  tolls  by  agreement 
not  under  seal,  the  payment  of  a  monthly  rent 
in  advance  was  held  insufficient  to  constitute  & 
sufficient  part  perf onnance  to  enable  the  court  to 
enforce  the  agreement.  Kidderminster  (^Mayor) 
V.  HardvncU,  9  L.  R.,  Ex.  13  ;  43  L.  J.,  Ex. 
9  ;  29  L.  T.  612  ;  22  W.  R.  160. 


Secovery  back  of  IConey  Expended.] — 


Money  expended  on  the  alteration  of  premises, 
for  the  leasing  of  which  an  agreement  nas  been 
entered  into,  but  which  is  incapable  of  being 
enforced  by  reason  of  the  Statute  of  Frauds,  may 
be  recovered  back  as  on  a  failure  of  consideration* 
Pulbrook  V.  Lawes,  1  Q.  B.  D.  284 ;  45  L.  J.,  Q.  B. 
178  ;  34  L.  T.  95. 

P.,  by  letter,  proposed  to  take  a  lease  for 
seven,  fourteen  or  twenty-one  years  of  one  of 
L.*s  houses,  conditionally  on  certain  alterations 
being  made.  A  correspondence  ensued  between 
the  parties,  and  it  was  ultimately  agreed  that 
the  alterations  should  be  carried  out,  P.  under- 
taking to  contribute  a  sum  of  money  towards 
them.  By  L.'s  consent  some  of  the  alterations 
were  executed  by  P.'s  workmen.  Eventually  P. 
was  unable,  owing  to  L.'s  fault,  to  take  the 
house : — Hold,  that  though  he  was  imable  to 
recover  damages  occasioned  through  not  having 
a  lease  granted,  by  reason  of  the  letters  not  dis- 
closing an  agreement  such  as  to  satisfy  the 
Statute  of  Frauds,  he  was,  nevertheless,  entitled 
to  recover  on  a  quantum  meruit  for  the  loss  in- 
curred in  making  the  alterations.    lb. 

Deposit  of  Title-Beeds.] — ^Whether  a  deposit 
of  title-deeds,  in  pursuance  of  a  contract  to 
charge  real  estate,  is  a  sufficient  part  peiform- 
anoe  to  take  a  case  out  of  the  Statute  of  Frauds, 
qnsare.  Whitmore  v.  Farley^  14  Cox,  C.  C.  617  ; 
45  L.  T.  99 ;  29  W.  R.  825— C.  A. 

3.  In  othkb  Cases. 

Content  of  Landlord  to  Asngnment  not  beinff 
Obtained— Ho  Defenee.] — To  a  suit  for  specific 

Serf  ormanoe  by  the  purchaser  against  the  ven- 
or  of  a  leasehold  interest,  it  is  not  a  defence 
that  the  lease  contains  a  covenant  against  aliena^ 
tion  without  the  consent  of  the  landlord,  and 
that  it  does  not  appear  that  the  consent  of  the 
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landlord  has  been  obtained.    Leitch  y.  Simptan, 
5  It.  B;,  £q.  613. 

Ifiitaka,  whan  Ayailable.^ — The  court  will 
not  refuse  to  decree  the  specific  performance  of 
an  agreement  on  tiie  ground  that  one  of  the 
contracting  parties  has  mistaken  its  legal  effect. 
Powell  y.  Smith,  14  L.  B.,  Bq.  85  ;  41  L.  J.,  Ch. 
734  ;  20  W.  B.  602. 

Therefore,  when  a  lessor^s  agent  had  con- 
tracted to  grant  a  lease  for  seyen  or  fourteen 
years,  which  the  lessor  understood  to  mean  a 
lease  determinable  at  the  lessor's  option,  and 
alleged  that  the  agent  had  acted  without  autho- 
rity : — Held,  that  the  lessee  was  entitled  to  haye 
the  agreement  specifically  performed,  and  to 
hare  a  lease  for  fourteen  years,  determinable  at 
his  own  option  at  the  end  of  scyen  years.    lb. 

Held,  also,  that  the  lessee  haying  been  put 
into  possession  of  the  farm  under  the  agreement, 
the  lessor  was  precluded  from  disputing  the 
agent's  authority.    lb. 

It  is  no  answer  to  a  suit  for  specific  perform- 
ance for  the  defendant  'to  say  that,  though  he 
understood  what  the  words  of  the  agreement 
were,  he  was  under  a  mistake  as  to  their  legal 
effect.  Bverthed  y,  Evershed,  46  L.  T.  690 ;  30 
W.  B.  132. 

A.  offered  for  sale  a  plot  of  land  fronting  the 
street,  176  feet  deep,  possessing  a  frontal  of 
about  40  feet,  which  he  described  as  well  adapted 
for  bank  or  insurance  buildings,  a  public  institu- 
tion, carriage  Victory,  or  any  building  requiring 
space,  or  two  good  houses  or  shops.  B.  con- 
tracted to  purchase  it  as  a  site  for  a  carriage 
factory,  but  subsequently  discoyered  that  he 
would  not  be  able  to  build  within  62  feet  3  inches 
of  the  street,  by  reason  of  the  restriction  placed 
on  building  beyond  the  general  line  of  buildings 
in  the  street  by  the  Metropolis  Local  Manage- 
ment Act  (25  &  26  Vict.  c.  102),  s.  75  .—Held, 
that  B.  was  at  liberty  to  resist  a  suit  for  specific 
performance  on  the  ground  that  he  had  pur- 
chased under  amisapprehension.  Bray  y.  Briggs, 
26  L.  T.  817  ;  20  W.  B.  962. 

Mistake  of  fact  is  not  the  less  a  ground  for 
relief  because  the  person  who  has  made  the  mis- 
take had  the  means  of  knowle(^e.  WUlTnott  y. 
Barber,  16  Ch.  D.  96 ;  43  L.  T.  96 ;  28  W.  B. 
911. 

The  purchaser  may  escape  from  his  bargain  on 
the  ground  of  mistake,  if  it  was  a  mistake  which 
the  yendors  contributed  to — that  is,  in  other 
words,  if  he  was  misled  by  any  act  of  the  yen- 
dors  ;  if  the  mistake  was  entirely  his  own,  then 
the  court  ought  not  to  let  him  off  his  bargain  on 
the  ground  of  a  mistake  made  by  himself  solely, 
unless  the  case  is  one  of  considerable  harshness 
and  hardship.  Ooddard  y.  Jeffreys,  51  L.  J., 
Ch.  69 ;  45  L.  T.  676 ;  30  W.  B.  270. 

^— -  Damages.] — ^Where  specific  performance 
is  refused  on  the  ground  of  mistake  by  the  defen- 
dant, so  that  under  the  old  practice  a  bill  for 
specific  performanoe  would  haye  been  dismissed 
without  prejudice  to  an  action,  the  court  will 
proceed  to  consider  the  question  of  damages. 
Tamplin  y.  James,  15  Ch.  D.  215  ;  43  L.  T.  520  ; 
29  W.  B.  811— C.  A. 


III.    PBACTICE  BBLATING  TO. 
PartiAttoAetioii— Sub-Lessee.] —A  lessee  of  a 


house  agreed  to  sub-let  two  rooms' for  a  part  of 
his  term,  taking  a  fine ;  he  afterwards  became 
bankrupt  and  us  trustee  disclaimed  the  lease. 
The  landlord  commenced'  an  action  of  ejectment 
against  the  sub-lessee.  The  sub-lessee  filed  his 
bill  to  restrain  the  action,  and  to  compel  the 
landlord  to  grant  him  a  lease  according  to  the 
terms  of  his  agreement  with  the  first  lessee.  The 
proyisions  of  the  agreement  differed  from  those 
of  the  lease  : — Held,  that  the  sub-lessee  had  no 
equity  to  enforce  the  proyisions  of  the  agreement 
against  the  landlord.  Taylor  y.  OiUiott,  20 
L.  B.,  Eq.  682  :  44  L.  J.,  Ch.  740  ;  32  L.  T.  795  ; 
24  W.  B.  65. 

A  lessee  of  premises  ooyenanted  with  his  under- 
lessees  of  part,  that  in  case  he  obtained  an  ex- 
tension of  the  term  or  a  renewal  of  his  lease,  he 
would  giye  to  the  under-lessees  a  like  renewal  or 
extension  of  his  under-term.  A  lease  was  subse- 
quently taken  from  the  ground  landlord  for  an 
extended  term  in  the  name  of  a  trustee  for  l^e 
separate  use  of  the  lessee's  wife.  The  under- 
lessees  filed  a  bill  against  the  lessee,  his  wife, 
and  her  trustee,  charging  that  tiie  extended 
lease  had  been  taken  in  a  tru8tee*s  name,  in  order 
to  defeat  their  rights  under  the  lessee^s  coyenant, 
and  praying  that  the  wife  and  her  trustee  might 
be  decreed  to  grant  an  underlease  to  the  plain- 
tiffs for  the  extended  term:— Held,  that  the 
relief  sought  could  not  be  giren,  as  the  suit  was 
yirtually  one  for  specific  performance  against 
persons  who  were  not  parties  to  the  original 
coyenant  or  contract  to  renew  the  underlease. 
Lumley  y.  Timms,  28  L.  T.  157 ;  21  W.  B.  319. 

Adminiftrator.]— The  owner  of  six  lease- 
hold houses  agreed  in  writing  to  let  one  of  them, 
numbered  737,  to  a  tradesman,  the  agreement 
saying  nothing  about  a  restrict! ye  coyenant.  On 
the  same  day  he  also  agreed  to  let  another  of  the 
houses,  numbered  735,  to  a  grocer,  and  he  agreed 
with  him  that  the  business  of  a  grocer  should  not 
be  carried  on  in  any  of  the  other  fiye  houses. 
Afterwards  he  contracted  to  sell  the  house  No. 
737  and  a  third  house  numbered  739,  to  T.,  also  a 
grocer,  and  the  agreement,  which  was  in  writing 
and  dated  the  6th  of  July,  1870,  contained  nothing 
about  a  restrictiye  coyenant,  but  an  underlease 
was  prepared  and  engrossed  which  did  contain  a 
covenant  that  the  premises  should  not  be  used 
for  a  grocer's  business.  An  appointment  was 
made  for  the  execution  of  the  underlease  and 
counterpart  on  a  certain  day  ;  but  on  the  pre- 
yious  evening  T.  died  suddenly,  intestate.  It 
was  stated,  but  on  the  plaintiffs  evidence  only, 
that  after  the  written  agreement  of  the  6th  of 
July,  and  before  T.'s  death,  T.  verbally  agreed  to 
the  insertion  of  the  restriction,  and  there  was 
other  eyidence  that  he  was  prepared  to  execute  a 
counterpart  of  the  engrossment.  It  having  been 
shewn  that  the  insertion  of  such  a  restriction 
would  considerably  diminish  the  value  of  the 
property  : — Held,  that  the  administrator  of  the 
intestate  could  not  be  compelled  to  execute  a 
counterpart  of  a  lease  containing  such  a  restric- 
tion. Snelling  v.  TJiomas,  17  h.  B.,  Eq.  803 :  43 
L.  J.,  Ch.  506. 

The  written  agreement  of  the  6th  of  July 
stipulated  that  the  property  should  be  bought 
"  subject  to  the  existing  tenancies."  The  plain- 
tiff alleged  that  on  the  6th  of  July  the  lessee  of 
the  house  No.  737  was  under  an  agreement  to 
consent  to  a  restrictiye  covenant,  and  in  proof  of 
this  the  counterpart  of  a  lease,  bearing  date  the 
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day  before  the  agreement  of  the  6th  of  July, 
was  produced,  containing  such  a  covenant.  It 
haying  been  shewn  that  the  lease  was  antedated 
and  was  not  in  fact  executed  till  after  the  6th  of 
July,  1870 : — Held,  that  the  administrator  was 
not  by  this  clause  bound  to  execute  the  counter- 
part of  a  lease  containing  the  restriction.    lb. 


Anetionoor.] — Although  it  is  the  law  that 


an  auctioneer  holding  the  deposit  on  a  purchase 
may  be  made  a  defendant  in  an  action  for 
specific  performance,  yet,  as  a  general  rule,  the 
proper  practice  is  not  to  make  him  a  defendant 
when  the  deposit  is  of  small  amount,  unless  he 
refuses  to  pay  it  into  court  when  required  ;  but 
where  the  deposit  is  of  large  amount,  he  may  be 
properly  made  a  defendant,  unless  he  has  paid  it 
into  court  before  action  brought.  Egmont  {Earl) 
V.  Smithj  Smith  v.  EgmoTU  iEarV),  6  Ch.  D,  469  ; 
46L.J.,  Ch.  356. 

Where  Bub-eon  tract.] — B.  agreed  to  sell 

property  to  W.,  who,  before  the  completion  of 
the  agreement,  contracted  to  sell  a  portion  of  the 
property  to  F.  Subsequently  F.  filed  a  bill 
against  B.  and  W.,  praying  for  the  specific  per- 
formance ^f  his  agreement,  and  of  so  much  of 
the  agreement  between  B.  and  W.  as  related  to 
the  property  comprised  in  his  agreement : — Held, 
that  B.  was  a  proper  party  to  the  suit.  Fe?iwick 
▼.  Btdman,  9  L.  B.,  Eq.  165  ;  21  L.  T.  628. 


Mortgagee  of  Contracting  Party  Compel- 


ling Performance.] — The  owner  of  land  entered 
into  an  agreement  with  a  builder  to  grant  him  a 
building  lease  at  a  ground-rent.  It  was  thereby 
provided  that  the  builder  should  build  a  specified 
number  of  houses  by  a  fixed  date,  and  should 
make  sewers  and  a  road,  and  that,  so  soon  as  a 
certain  number  of  houses  should  have  been 
covered  in  upon  several  portions  of  the  land, 
distinguished  on  the  plan  as  blue  and  green,  the 
builder  should  be  entitled  to  separate  afiid  dis- 
tinct leases  of  those  portions  at  specified  appor- 
tioned parts  of  the  rent,  and  that,  so  soon  as  a 
certain  iiumber  of  houses  should  have  been 
covered  in  upon  another  portion  of  the  land, 
distinguished  on  the  plan  as  pink,  the  builder 
should  be  entitled  to  a  separate  and  distinct  lease 
of  that  portion  at  an  apportioned  rent.  The 
builder  assigned  the  agreement  by  way  of  mort- 
gage to  secure  money  which  had  been  advanced 
to  him.  He  commenced  building  houses  on  the 
blue  and  green  plots,  but  he  became  embarrassed, 
and  was  unable  to  finish  them,  and  the  mortgagee 
completed  them  : — Held,  that  the  mortgagee  was 
entitled  to  compel  specific  performance  of  the 
agreement  to  grant  leases  of  the  blue  and 
green  plots,  without  putting  himself  under  any 
obligation  with  regard  to  the  rest  of  the  land. 
Wilkinson  v.  Clements,  8  L.  B.,  Ch.96  ;  42  L.  J., 
Ch.  38  ;  27  L.  T.  834  ;  21  W.  B.  90. 


Bemainderman.]  —  In   a   case   resting 


simply  upon  covenant,  if  the  party  seeking  spe- 
cific performance  be  entitled  in  possession,  he  has 
a  right  to  the  enjoyment  of  the  property,  modo 
et  formft,  according  to  his  covenant ;  but  if  he 
be  entitled  in  remainder  only,  he  must  shew  that 
lie  has  sustained  some  material  damage  by  reason 
of  the  breach  to  entitle  him  to  relief  of  this 
nature.  Johnstone  v.  Hallf  2  Kay  &  J.  414  ;  25 
L.  J.,  Ch.  462  ;  2  Jur.,  N.  S.  780. 


Tmstoes.] — ^Where  trustees  sell  property 

with  depreciatory  conditions  which  render  the 
sale  liable  to  be  impeached  by  the  cestnis  que 
trustent,  the  trustees  cannot  maintain  an  action 
for  specific  performance  against  the  purchasers. 
Dunn  V.  Flood,  49  L.  T.  670  ;  32  W.  B.  197. 

Kode  of  Trial.] — ^In  an  action  for  the  specific 
performance  of  an  agreement  by  the  incumbent 
and  patron  of  a  church  to  give  up  a  portion  of 
his  mstrict  to  form  a  part  of  a  district  for 
another  church,  an  application  by  the  plaintiff, 
under  r.  26,  Ord.  XXXVI.,  Bules  of  Supreme 
Court,  1876,  that  the  action  might  be  tried  by 
a  judge  without  a  jury,  was  granted,  although 
the  defendant  had  given  notice  under  r.  3  of  t-he 
same  order,  for  the  trial  of  the  issues  of  fact  by 
a  jury.  UsU  v.  Whelpton,  60  L.  J.,  Clu  611 ; 
45  L.  T.  39  ;  29  W.  B.  799. 

Effoot  of  Compromise— Fresh  Bill  when  Beees- 
sary.] — In  a  redemption  suit  against  the  mort- 
gagee in  possession  of  business  premises,  a  com- 
promise was  agreed  upon,  under  which  the 
mortgagor  was  to  pay  a  fixed  sum  on  a  certain 
day  and  the  mortgagee  was  to  carry  on  the 
business  in  the  meantime  and  give  up  possession 
on  payment,  and  all  proceedings  in  the  suit  were 
to  be  stayed.  The  mortgagor  failed  to  pay  the 
money  at  the  time  appointed  : — Held,  that  the 
agreement  for  compromise  could  not  be  enforced 
on  motion  in  the  suit,  but  a  fresh  bill  must  be 
filed  for  specific  performance.  Pryer  v.  Chribhlc, 
10  L.  B.,  Ch.  634 ;  44  L.  J.,  Ch.  676  ;  32  L.  T. 
238  ;  23  W.  B.  642. 

* 

Appointment  of  Becoiver — When  Plaintiff  en- 
titled to.] — In  an  action  for  specific  perform- 
ance of  an  agreement  to' execute  a  bill  of  sale, 
the  plaintiff  applied  ex  parte,  and  before  the  ap- 
pearance of  the  defendant,  for  the  appointment 
of  a  receiver,  and  the  usual  order  was  made 
directing  a  reference  to  chambers  to  appoint  a 
receiver  : — Held,  that  the  plaintiff  was  entitled 
to  have  the  property  protected  in  the  meantime, 
and  the  oraer  of  the  court  below  varied  by 
directing  the  appointment  of  the  plaintiff  as 
interim  receiver  without  security  for  fourteen 
days,  or  until  a  receiver  should  be  appointed 
under  the  order.  Taylor  v.  Eokersley,  2  Ch.  D. 
302  ;  45  L.  J.,  Ch.  527  ;  24  W.  B.  450-<^.  A, 

Damages  —  When  Boooverable.]— In  a  pur- 
chaser's action  for  specific  performance  a  plaintiff 
cannot  recover  damages  for  breach  of  contract  un- 
less he  establishes  misrepresentation  on  the  part 
of  the  defendant.  The  object  and  intention  of 
Loixi  Cairns'  Act  (21  &  22  Vict.  c.  27),  which  gives 
the  court  jurisdiction  to  award  damages  in  sub- 
stitution for  specific  performance  in  idl  cases  in 
which  the  court  has  jurisdiction  to  entertain  an 
application  for  specific  performance,  was  not  to 
give  any  new  rlgnt  to  damages,  but  to  prevent 
the  mischief  arising  from  two  distinct  methods 
of  procedure,  which,  previously  to  the  time  of  its 

Sassing,  were  in  existence.  In  no  case  wh^ 
amages  could  not  previously  have  been  re- 
covereid  at  law  can  they  now  be  obtained  under 
Lord  Cairns'  Act.  Rock  Portland  Oement 
Company  v.  WUson,  52  L.  J.,  Ch.  214  ;  48  L.  T. 
386  ;  38  W.  B.  193. 

When  an  action  is  dismissed  on  the  ground  of 
mistake  the  court  will  now  consider  the  question 
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of  damages.  Tamplin  y.  James,  15  Gh.  D.  215  ; 
43  L.  T.  620  ;  29  W.  R.  311— C.  A. 

A  lease  of  a  collieiy  contained  an  implied 
covenant  on  the  part  of  the  lessor  to  procure 
land  by  certain  compalsory  powers,  for  the 
lessees  to  make  a  rauwaj  to  si  neighbouring 
canal,  without  which  thcj  had  no  access  to  any 
available  market.  The  lessor  did  not  procure 
the  land,  but  brought  an  action  against  the 
lessees  for  rent.  The  lessees  applied  for  an  in- 
junction, and,  the  powers  having  expired,  they 
asked  at  the  hearing  for  an  inquiry  as  to  damages : 
— Held,  that  as  the  court  could  not  have  com- 
pelled the  defendant  to  provide  the  land,  it  had 
no  jurisdiction  to  award  damages.  Acraman  v. 
J^rioe,  Daviet  v.  Pricey  18  W.  R.  540.  Affirmed 
with  variation,  24  L,  T.  487  ;  19  W.  R.  364. 

In  an  action  for  specific  performance,  where, 
on  an  inquiry  as  to  damages,  it  was  necessary  to 
examine  witnesses,  the  inquiry  was  referred  to 
an  official  referee.  Stafford  v.  Coxon.  25  W.  R. 
788. 

The  power  conferred  by  21  &  22  Vict  c.  27, 
8.  5,  on  the  Court  of  Chancery,  of  directing  an 
inquiry  as  to  damages,  was  not  intended  to  be 
exercised  concurrently  with  the  ancient  jurisdic- 
tion of  the  court  for  granting  an  inquiry  as  to 
profits.  Therefore  a  plaintiff  cannot  obtain  an 
inquiry  both  as  to  damages  and  also  as  to  profits. 
He  must  be  put  to  his  election  between  the  two 
inquiries.  De  VUre  v.  BettSf  7  L.  R.,  H.  L. 
319 ;  42  L.  J.,  Ch.  841 ;  21  W.  R.  705. 

When  a  bill  is  filed  for  specific  performance 
of  a  contract,  and  circumstances  prevent  the 
court  from  giving  a  decree  for  specific  perform- 
ance, the  court  may  at  the  hearing  award  dam- 
ages, although  the  subject-matter  of  the  contract 
has  then  expired.  Oakeley  v.  Ramsay,  27  L.  T. 
745. 

A  defendant  entered  into  an  agreement  with 
the  plaintiff,  of  which  the  material  clause  was 
in  the  following  words— **  Sold  R.  F.,  Esq.,  M.  P., 
the  whole  of  the  get  of  the  No.  3  coal  out  of  the 
Newbridge  Colliery  property  for  five  years,  the 
quantity  not  to  be  less  than  at  present  delivered 
to  his  Taff  Vale  works,  unless  the  coal  should 
fail,  at  6«.  a  ton  ;  payment  as  usual."  He  after- 
wards sold  some  of  the  coal  to  other  persons,  and 
contracted  to  sell  the  colliery  itself : — Held,  that 
the  agreement  was,  in  effect,  for  the  sale  of  a 
chattel,  and  that  not  one  of  specific  value,  but 
a  marketable  commodity;  that  the  plaintiff's 
remedy  was  at  law  for  damages,  and  not  in 
equity  for  specific  performance  ;  and  that  being 
80,  the  court  would  not  extend  its  jurisdiction  in 
granting  an  injunction  to  restrain  a  breach  of  a 
portion  of  an  agreement  when  it  could  not  en- 
force the  whole.  Fothergill  v.  Howland,  17 
L.  R.,  Eq.  132 ;  43  L.  J.,  Ch.  252  ;  29  L.  T.  414  ; 
22  W.  R.  42. 

In  Addition  to  Speeifio  Ferformanoe.] — 

The  plaintiff  agreed  with  the  defendant  to  take 
a  lease  of  premises  belonging  to  the  defendant 
for  the  purpose,  as  the  defendant  knew,  of  carry- 
ing on  a  trade  which  the  plaintiff  was  about  to 
commence.  In  consequence  of  his  wilful  refusal 
to  fulfil  his  agreement,  the  plaintiff  was  unable 
for  fifteen  w^ks  to  commence  his  trade  : — Held, 
that,  in  addition  to  judgment  for  specific  per- 
formance of  the  agreement,  damages  must  be 
awarded  in  respect  of  the  loss  of  profits  from  his 
trade  during  the  fifteen  weeks ;  and  250/.  dam- 
ages were  awarded.     Jaques  v.  Millar,  6  Ch.  D. 


153  ;  47  L.  J.,  Ch.  544 ;  37  L.  T.  151  ;  25  W.  R. 

846. 

Action  for  Speoifie  Ferformanoe  not  Koeeuary 
where  Order  made.] — A  purchaser  who  has 
availed  himself  of  the  provisions  of  the  Vendor 
and  Purchaser  Act,  1874,  and  has  thereby  ob- 
tained an  order  on  summons  which  has  dis- 
posed of  every  objection  which  he  thought  fit  to 
raise,  and  under  which  the  vendor  has  been 
ordered  to  make  compensation,  is  not  entitled  to 
bring  an  action  for  specific  performance  of  the 
contract  for  sale  and  damages.  If  a  vendor  does 
not  comply  with  the  order  made  on  the  vendor 
and  purchaser  summons,  the  purchaser  should 
apply  in  chambers  to  get  it  forced. — Action 
dismissed  without  prejudice  to  any  proceedings 
which  plaintiff  (the  purchaser)  might  adopt 
under  the  Vendor  and  Purchaser  Act,  1874. 
Thanipson  v.  Ringer,  44  L.  T.  507  ;  29  W.  R.  520. 

Costs.] — A.  having  agreed  to  grant  a  lease  to 
B.,  died  before  granting  it,  leaving  an  infant 
heir.  B.  filed  a  bill  against  the  infant  for  specific 
performance,  which  was  decreed : — Held,  that 
each  party  should  bear  his  own  costs.  Long  inotto 
V.  Morss,  26  L.  T.  828. 

A  lessor  by  his  will  subsequent  to  the  date  of 
the  lease  devised  the  property  to  his  infant  sons. 
The  right  of  the  plaintiff  to  maintain  the  suit 
was  not  disputed ;  the  only  question  in  the 
cause  related  to  the  costs : — Held,  that  the 
parties  should  pay  their  own  costs.  White  v. 
Beck,  6  Ir.  R.,  Eq.  63  ;  20  W.  R.  275. 

Where  the  registered  holder  of  shares  disputes 
the  right  of  an  applicant  for  a  transfer  under  an 
agreement,  the  court  has  no  jurisdiction  to  make 
the  former  pay  the  costs  rendered  necessary  by 
his  opposition.  Tahiti  Cotton  and  Coffee  Planta^ 
tion  Company,  In  re,  Sargent,  Ex  parte,  17 
L.  R.,  Eq.  273  ;  43  L.  J.,  Ch.  425  ;  22  W.  R.  815. 

By  a  decretal  order  specific  performance  was 
decreed  against  a  vendor ;  an  inquliy  was  di- 
rected what  damage  had  been  sustained  by  the 
plaintiff  by  reason  of  the  acts  complained  of  in 
the  bill,  and  the  defendant  was  ordered  to  pay 
the  costs  of  suit ;  liberty  to  apply  being  given, 
but  further  consideration  not  being  reserved. 
The  acts  complained  of  by  the  bill  were  com- 
mencing to  pull  down  buildings  and  removing 
the  materials,  and  cutting  and  carrying  away 
the  crops  on  the  land.  The  plaintiff  carried  in 
a  very  large  claim  for  damages  under  various 
heads,  most  of  which  were  at  once  rejected  in 
chambers,  but  a  certificate  was  made  (which 
the  court  refused  to  vary)  giving  damages  for 
pulling  down  buildings,  and  also  under  four 
other  heads.  The  Lords  Justices,  on  appeal, 
held  that  no  damage  was  shewn,  on  the  ground 
that,  under  the  peculiar  circumstances,  pulling 
down  the  buildings  caused  no  damage,  and  that 
the  other  heads  of  damage  were  not  within  the 
scope  of  the  inquiry.  The  defendant  subse- 
quently applied  for  the  costs  of  the  inquiry,  on 
the  ground  that  it  had  resulted  wholly  in  his 
favour.  This  application  having  been  refused  by 
the  court : — Held,  on  appeal,  that  the  plaintiff, 
though  unsuccessful,  was  entitled  to  the  costs  of 
the  inquiry  so  far  as  they  related  to  pulling 
down  buildings,  removing  materials,  and  cutting 
and  carrying  away  crops  ;  but  must  pay  all  the 
other  costs  of  the  inquiry.  Krehl  v.  Park,  10 
L.  R.,  Ch.  334  ;  44  L.  J.,  Ch.  286 ;  33  L.  T.  83  ; 
23  W.  R.  475. 
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Priority  of  PnroliaMr's  Coots  ovor  Mortgage 
after  Contract.] — A  vendor  brought  an  action 
claiming  a  declaration  that  his  contract  for  sale 
was  at  an  end.  The  purchaser  made  a  counter- 
claim for  the  specific  performance  of  the  con- 
tract. Judgment  was  given  for  the  defendant, 
with  costs,  on  both  claim  and  counter-claim  : — 
Held,  that  the  defendant  was  entitled  to  deduct 
his  coots  from  his  purchase-money  in  priority  to 
a  mortgage  of  the  plaintiff,  whose  mortgage  had 
been  created  after  the  contract  for  sale,  but 
before  the  commencement  of  the  action.  Oree7i 
V.  Sevin,  13  Ch.  D.  589. 


SPECIFICATION, 

I.  Of  Patents,— i&V  Patent. 
II.  Of  Wokks.— <S^  Wobk  and  Laboub. 


SPIRITUOUS   LIQUORS 
AND  WINES. 

See  INTOXICATING  LIQUORS. 


SPRING   GUNS. 

See  NUISANCE, 


STAGE-COACHES. 

See  CARRIEB. 


STAKEHOLDER. 

See  GAMING  AND  WAGERING— INTER- 
PLEADER. 


STAMPS. 

See  REVENUE. 
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1.  Executory    Contracts.  —  See    CON- 

tbact — Sale. 
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PUBCHASEB. 
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I.    CONSTRUCTION  AND  OPERATION. 
1.  G  ENSEAL  Rules. 

Aecording  to  Ordinary  and  Gxammatioal  Sense 
of  Language,  having  regard  to  Intention  of 
Legiilatore.  j— An  act  is  to  be  oonstmed  accord- 
ing to  the  orainaiy  and  grammatical  sense  of  its 
language,  if  there  be  no  inconsistency  apparent 
in  its  provisions  ;  and  a  proviso,  which,  on  the 
face  of  the  act,  is  not  inconsistent  with  the  other 
enactments  of  it,  is  not  to  be  limited  in  its  effect 
by  reason  of  local  circamstances,  not  apparent 
on  the  face  of  the  act  causing  such  inconsistency. 
But  such  proviso  will  not  Hmit  an  express  an* 
thority  given  bv  the  act.  Smith  v.  Bell,  2 
Railw.  Cas.  877  flO  M.  &  W.  378. 

The  rule  for  the  construction  of  acts  is,  that 
they  should  be  construed  according  to  the  intent 
of  the  parliament  which  passed  the  act.  If  the- 
words  of  the  statute  are  of  themselves  precise 
and  unambiguous,  then  no  more  can  be  neces- 
sary than  to  expound  those  words  in  their.natuzal 
and  ordinaiy  sense.  The  woids  themselves  do, 
in  such  case,  b^  declare  the  intention  of  the 
legislature.  Sussex  Peerage,  11  C.  &  F.  86 ;  8 
Jur.  793. 
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In  construing  an  ordinary  act,  everj  word 
mnst  be  understood  according  to  its  legal  mean- 
ing, unless  the  context  shews  that  the  legislature 
has  used  it  in  a  popular  or  more  enlarged  sense  ; 
but  in  a  penal  enactment,  where  it  is  sought  to 
depart  from  the  ordinary  meaning  of  the  words 
used,  the  intention  of  the  legislature  that  those 
words  should  be  understood  in  a  larger  or  more 
popular  sense  must  plainly  appear.  Stejjhetuon 
v.  HigginsoUj  3  H.  L.  Cas.  638. 

The  intention  of  the  legislature  must  be  ascer- 
tained from  the  words  of  a  statute,  and  not  from 
any  general  inferences  to  be  drawn  from  the 
nature  of  the  objects  dealt  with  by  the  statute. 
Fordyce  v.  Bridge* ^  1  H.  L.  Cas.  1  ;  11  Jur.  157. 

The  court  knows  nothing  of  the  intention  of 
an  act,  except  from  the  words  in  which  it  is  ex- 
pressed, applied  to  the  facts  existing  at  the  time. 
Jjogan  v.  Court  own  (^EarV),  13  Beay.  22  ;  20 
L.  J.,  Ch.  347. 

The  court  mnst  read  the  words  in  their  gram- 
matical sense,  unless  they  be  in  such  a  sense 
repugnant  to  the  act.  Richards  v.  McBride,  8 
Q.  B.  D.  119  ;  51  L.  J.,  M.  C.  15  ;  45  L.  T.  677 ; 
30  W.  B.  121  ;  46  J.  P.  247. 

The  language  of  a  statute  taken  in  its  plain 
ordinary  sense,  and  not  its  policy  or  supposed 
intention,  is  the  safer  guide  in  constnung  its 
enactments.  Philpott  v.  St,  George's  Hospiialf 
6  H.  L.  Cas.  338  ;  3  Jur.,  N.  S.  1269. 

I  prefer  to  adhero  to  the  golden  rule  of  con- 
struction, that  the  words  of  a  statute  are  to  be 
r^d  in  their  ordinary  sense,  unless  the  so  con- 
struing them  will  lead  to  bome  incongruity  or 
manifest  absurdity.  Collins  v,  }Vvlc?ij  6  C.  P.  D,, 
at  p.  29 — per  Grove,  J. 

When  Ordinary  Signifloation  should  be  Be- 
strioted.] — When  from  the  provision  contained 
in  a  statute  it  is  clear  that  a  restriction  must  be 
put  upon  the  ordinary  and  literal  signification  of 
some  word  or  expression,  and  it  is  uncertain 
from  anything  to  be  found  in  the  act  itself  or  in 
the  ciroumstanoes  judicially  cognisable  under 
which  the  provision  was  inserted,  what  the  exact 
character  and  extent  of  that  restriction  is,  it  is 
the  duty  of  the  court  to  put  no  greater  restric- 
tion than  the  nature  of  the  provision  and  the 
subject-matter  to  which  it  relates  necessarily 
impose.  Sidlivan  v.  Mitcalfe^  5  C.  P.  D.  459 : 
49  L.  J.,  C.  P.  815  ;  45  L.  T.  8  j  29  W.  R.  181— 
per  Thesiger,  L.  J. 

Any  one  who  contends  that  a  section  of  an  act 
of  parliament  is  not  to  be  read  literally,  must  be 
able  to  shew  one  of  two  things,  either  that  (1) 
tJiere  is  some  other  section  which  cuts  down  its 
meaning,  or  else  (2)  that  the  section  itself  is 
repugnant  to  the  general  purview  of  the  act. 
Nuth  V.  Tamplin,  8  Q.  B.  D.  253  ;  1  Colt,  260  ;  51 
L.  J.,  Q.  B.  180  ;  30  W.  R.  346  ;  46  J.  P.  692. 

A  statute  is  not  to  be  construed  literally  when 
a  liteial  construction  would  end  in  an  absurdity 
or  inconsistency  with  the  intention  of  the  legis- 
lature, as  evidenced  by  the  provisions  of  the 
statute,  but  is  to  be  construed  in  harmony  with 
common  sense  and  the  intention  of  the  legisla- 
ture. Walton,  Ex  parte,  Lecy^  In  re,  17  Oh.  D. 
766 ;  50  L.  J.,  Ch.  662  ;  45  L.  T.  1  j  30  W.  R. 
395. 

When  two  ConBtmctioni  can  be  put  upon 
Words.] — ^Tlie  more  literal  construction  of  a 
section  of  a  statute  ought  not  to  prevail  if  it  is 
opposed  to  the  intentions  of  the  legislature  as 


apparent  by  the  statute,  and  if  the  words  are 
sufficiently  flexible  to  admit  of  some  other  con- 
struction by  which  that  intention  will  be  better 
effectuated.  Caledonian  Railway  Company  ▼. 
North  British  Railway  Cotnpany,  6  App.  Cas. 
122 ;  29  W.  R.  685— per  Selbome,  L.  C,  and 
Blackburn  (Xord). 

No  court  13  entitled  to  depart  from  the  inten- 
tion of  the  legislature  as  appearing  from  the 
words  of  the  act,  because  it  is  thought  unreason- 
able. But  when  two  constructions  are  open,  the 
court  may  adopt  the  more  reasonable  of  the  two. 
Rothes  QCountess')  v.  Kirkcaldy  Waterworks 
Commissianers^  7  App.  Cas.  702 — net  Blackburn 
(Loid). 

Words  Uiod  in  Toohnieal  Senao.]- Where 
words  have  been  long  used  in  a  technical  sensoi 
and  have  been  judicially  construed  to  have  a 
certain  meaning,  and  have  been  adopted  by  the 
legislature  as  having  a  certain  meaning  prior  to 
a  particular  statute,  in  which  they  are  used,  the 
rule  of  construction  requires  that  the  words  used 
in  such  statute  should  be  construed  according  to 
the  sense  in  which  they  have  been  so  previously 
used,  although  that  sense  may  vary  from  the 
strict  literal  meaning  of  the  words.  Ruekmahove 
V.  Lylloohhoy  Mottichund,  8  Moore,  P.  C.  C.  4  ; 
5  Moore,  Ind.  App.  234. 

Legislature  not  assumed  to  tako  away  Private 
Bights.] — On  those  who  seek  to  establish  that 
the  legislature  intended  to  take  away  the  private 
rights  of  individuals  lies  the  burden  of  shewing 
that  such  an  intention  appears  by  express  won& 
or  necessary  implication.  Metropolitan  Asylum 
District  Managers  v.  HiU,  6  App.  Cas.  208 ;  60 
L.  J.,  Q.  B.  353  ;  44  L.  T.  663  ;  29  W.  R.  617  ;  45 
J.  P.  664— H.  L.  (B.)— per  Blackburn  (Lord). 

Eight  not  Extinguished  unless  by  Express 
Words.] — A  statute  must  not  be  deemed  to  take 
away  or  extinguish  the  right  of  a  subject,  unless 
it  appear  by  express  words  or  by  plain  implica- 
tion, that  it  was  the  intention  of  the  legislature 
80  to  do.  Western  CoufUies  Railway  Co-mpany 
V.  Windsor  and  Annapolis  Railway  Covipany, 
7  App.  Cas.  188  ;  61  L.  J.,  P.  C.  43  ;  46  L.  T. 
351— P.  C. 

Jurisdiction  taken  away  by.] — An  existing 
jurisdiction  cannot  be  taken  away  by  an  act  of 
parliament,  except  by  precise  and  distinct  words, 
Galsworthy  v.  Durrant,  8  W.  R.  594. 

Legislature  is  assumod  to  use  Words  in  Sense 
whioh  Dooisions  point  to.] — If  an  act  of  parlia- 
ment uses  the  same  language  which  was  used  in 
a  former  act  of  parliament  referring  to  the  same 
subject,  and  passed  for  the  same  purpose  and  for 
the  same  object,  the  safe  and  well-known  rule 
of  construction  is  to  assume  that  the  legislature, 
when  using  well-known  words  upon  which  there 
have  been  well-known  decisions,  uses  those 
words  in  the  sense  which  the  decisions  have  at- 
tached to  them.  Oreaxes  v.  Tofi^ld,  14  Ch.  D. 
563,  671  ;  50  L.  J.,  Ch.  119 ;  43  L.  T.  100 ;  28 
W.  R.  840— per  James,  L.  J. 

Legislature  mnst  be  taken  to  have  known  In- 
terpretation put  on  Words  in  former  Aet.] — 
Where  the  legislature  have  reproduced  words 


2007 


STATUTE— Construction  and  Operation. 


2008 


upon  which  a  case  has  been  decided,  they  must 
be  taken  to  have  known  the  interpretation  that 
had  been  put  upon  them  in  that  case.  Clark  v. 
Wallond,  52  L.  J.,  Q.  B.  322— per  Mathew,  J. 

Beferenea  to  Cases  on  former  Aots.] — The 
proper  course  is  to  read  a  section  of  an  act,  and 
to  ascertain  its  meaning,  and  not  to  trouble  our- 
selves about  decisions  upon  a  former  act.  Any 
other  course  would  be  apt  to  lead  us  astray.  If 
the  later  act  can  clearly  have  only  one  meaning, 
we  ought  to  give  effect  to  It  accordingly.  If  in- 
stead of  doing  that  we  compare  it  with  the  for- 
mer act,  and  say  that  it  differs  from  it  only  to 
such  and  such  an  extent,  and  then  consider  the 
decisions  upon  the  former  act,  we  might  in  that 
way  go  back  to  half-a-dozen  older  acts,  and, 
after  considering  the  decisions  on  them,  we 
might  at  last  arrive  at  a  conclusion  exactly  con- 
trary to  the  later  act.  Maiberg,  Ex  parte, 
Toomer,  In  re,  23  Ch.  D.  258  ;  62  L.  J.,  Ch.  463  ; 
49  L.  T.  16  ;  31  W.  R.  906— per  Jessel,  M.  B. 

Intention  of  Legislature— Uniformity  in  the 

Law.] — If  we  can  feirly  construe  an  act,  so  as  to 
carry  out  what  must  obviously  have  been  the  in- 
tention of  the  legislature,  although  the  words 
may  be  a  little  difficult  to  deal  with,  and  al- 
though they  may  possibly  admit  of  more  than 
one  interpretation,  we  ought  from  those  general 
considerations  to  adopt  the  interpretation  which 
will  make  the  law  uniform,  and  will  remedy  the 
evil  which  prevailed  in  all  the  cases  to  which 
the  law  can  be  fairly  applied.  Frcme  v.  Clement^ 
44  L.  T.  399  ;  30  W.  B.  3— per  Jessel,  M.  B. 

Balance  of  Inoonyenience  should  be  Con- 
sidered.]— If  upon  ambiguous  words  or  expres- 
sions the  balance  of  hai^hip  or  inconvenience 
seems  to  be  strongly  against  tne  public  u{>on  one 
construction,  or  strongly  against  a  private  per- 
son upon  another  construction,  I  think  it  is  con- 
sistent with  all  sound  principles  to  have  regard 
to  the  balance  of  inconvenience  in  determining 
the  question  of  construction.  Dixon  v.  Cale- 
donian Railway  Company,  5  App.  Cas.  827 ;  43 
L.  T.  513  ;  29  W.  B.  260— H.  L.  (Sc.)— per  Sel- 
bome,  L.  0. 

Consideration  of  Practice  under  Statute.] — 
Whilst  it  is  true  that  we  ought  not  to  construe 
an  act  itself  by  looking  at  tiie  practice  which 
has  taken  place  in  carrying  the  /ict  out,  it  is 
equally  true  that  we  are  entitled  to  construe  a 
subsequent  act  not  only  with  regard  to  the 
actual  words  used,  but  also  to  the  practice  which 
had  grown  up  and  existed  at  the  time  the  sub- 
sequent act  was  passed.  Yewe-M  v.  Noakes,  6 
Q.  B.  D.  635  ;  60  L.  J.,  Q.  B.  136  ;  44  L.  T.  128  ; 
28  W.  R.  562  ;  46  J.  P.  8— per  Thesiger,  L.  J. 

InqnirioB  aa  to  the  History  of  the  Statute.]— 
If  the  words  are  really  and  ^irly  doubtful,  then, 
according  to  well-known  legal  principles  and 
principles  of  common  sense,  historical  investiga- 
tion may  be  used  for  the  purpose  of  clearing 
away  the  doubt  which  the  phraseology  of  the 
statutes  creates.  Reg.  v.  Mo^tt,  7  Q.  B.  D.  251 ; 
14  Cox,  C.  C.  683  ;  50  L.  J.,  M.  C.  116  ;  44  L.  T. 
823  ;  29  W.  B.  760  ;  45  J.  P.  696— per  Coleridge, 
C.J. 

Coatomponuiea  ezpotitio.]— When  there  are 


ambiguous  expressions  in  an  act  passed  one 
or  two  centunes  ago,  it  may  be  legitimate  to 
refer  to  the  construction  put  upon  these  expres- 
sions throughout  a  long  course  of  years,  by  the 
unanimous  consent  of  all  parties  interested,  as 
evidencing  what  must  presumably  have  been  the 
intention  of  the  legislature  at  that  remote  period. 
Bat  I  feel  bound  to  construe  a  recent  statute 
according  to  its  own  terms,  when  these  are 
brought  into  controversy,  and  not  according  to 
the  views  which  interested  parties  may  have 
hitherto  taken.  Clyde  Xavigatian  Trustees  v. 
Laird,  8  App.  Cas.  673 — per  Watson  (Lord). 

BeneAoial  rather  than  Injurioui  Kaaaiiig.] — 

The  court  should,  in  constraing  a  statute^  en- 
deavour to  attach  a  rational  and  beneficial 
meaning,  if  that  is  possible,  rather  than  aii 
irrational  and  an  injurious  meaning,  to  the 
statutes  passed  by  the  legislature.  Mersey  Stetl 
and  Iran  Company  v.  Naylor,  9  Q.  B.  D.  648  ; 
61  L.  J.,  Q.  B.  684  ;  47  L.  T.  369  ;  31  W.  B.  83. 

Legislature  not  presumed  to  intend  Palpable 
Iigustioe.] — Unless  you  are  obliged  to  do  so, 
you  must  not  suppose  that  the  leg^lature.  in- 
tended to  do  a  palpable  injustice.  Corhett,  Kr 
parte,  Shand,  In  re,  14  Ch.  D.  122, 129. 

Ki stake  in  Act  not  assumed.]— ^We  cannot 
assume  a  mistake  in  an  act  of  parliament.  The 
draftsman  may  have  made  a  mistake,  but  if  so, 
the  legislature  must  amend  it.  Richards  v. 
AfeBride,  8  Q.  B.  D.  119  ;  61  L.  J.,  M.  C.  15  ;  45 
L.  T.  677  ;  30  W.  B.  121  ;  46  J.  P.  247. 

Aflbcting  Custom.] — ^As  a  rule,  existing  cus- 
toms or  rights  are  not  to  be  taken  away  by  mere 
general  words  in  an  act.  But,  without  words 
especially  abrogating  them,  they  may  be  abro- 
gated by  plain  directions  to  do  something  which 
is  wholly  inconsistent  with  them.  And  this  may 
be  the  case  though  the  act  is  a  private  act,  and 
though  the  particular  custom  may  have  been 
confirmed,  years  before,  by  a  verdict  in  a  court 
of  law.  Green  v.  Reg.,  1  App.  Cas.  513  ;  35 
L.  T.  496. 

The  usage  of  a  particular  place  cannot  con- 
trol the  operation  of  a  general  statute.  Rex  v. 
jEToag,  I  T.  B.  721  ;  Cald.  266. 

£ong  usage  is  of  no  avail  against  plain  statu- 
toiy  enactments,   and   it  can   be  oinding  on 

girtics  only  as  the  interpreter  of  a  doubtful 
w,  and  as  affording  a  contemporaneous  expo- 
sition. Where  a  statute,  expressive  as  to  some 
points,  is  silent  as  to  others,  usage  may  well 
supply  the  defect,  if  not  inconsistent  with  ex- 
press directions  of  the  statute.  Dnnbar  (^Magis- 
trates) V.  Roxhurglie  (Duokest),  3  C.  &  F.  335. 

Affecting  General  Law  of  Country.]  —  The 
general  law  of  the  country  is  not  altered  or  con- 
trolled by  partial  legislation,  made  without  any 
special  reference  to  it.  Denton  v.  Manner* 
(Lord),  27  L.  J.,  Ch.  199  ;  4  Jur.,  N.  S.  151. 
Affirmed,  27  L.  J.,  Ch.  623  ;  4  Jur.,  N.  S.  714. 

Eliniinati<m  of  Word.]— Where  a  word  in  a 
statute  would  make  the  clause  in  which  it  occurs 
unintelligible,  the  word  may  be  eliminated 
and  the  clause  read  without  it.  Stone  ▼.  Yeoril 
(Mayor),  2  C.  P.  D.  99 ;  46  L.  J.,  C.  P.  137 ;  36 
L.  T.  279  ;  25  W.  B.  240— C.  A. 
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The  8  &  9  Vict,  c.  18,  8.  9,  provides  for  assess- 
ment of  purcbase-money  for  lands  taken  from 
parties  under  disability  and  compensation  for 
mjury  **  to  any  such  lands  : " — ^Held,  that  the 
section  may  be  read  as  if  the  word  "  such  "  were 
not  in  it,  and  therefore  a  party  under  disability 
is  entitled  to  compensation  for  injury  to  lands 
not  tAken.    Jb, 

Alteration  of  Word.] — When  the  intention  of 
the  legislature  can  be  collected  from  the  statute 
itself,  words  may  be  modified,  altered  or  supplied 
in  the  statute,  so  as  to  obviate  any  repugnancy 
to,  or  inconsistency  with,  such  intention.  Quin 
V.  O'Xeeffe,  10  Ir.  C.  L.  R,  393.  See  also  Laird 
V.  Briggt^pott,  col.  2014. 

Aet  of  Ood.^ — An  act  which  in  general  terms 
imposes  a  liability  in  a  certain  event  is  to  be  read 
subject  to  the  implied  qualification  that  the 
liability  will  not  arise. where  the  event  happens 
through  the  act  of  God.  River  Wear  Civmrnig- 
A  toners  v.  Adamso7h,  1  Q.  B.  D.  546 ;  35  L.  T. 
1 18 ;  24  W.  R.  872— C.  A. 

Therefore  the  Harbours,  Docks,  and  Piers 
CUuses  Act,  1847  (10  &  11  Vict.  c.  27),  s.  74, 
imposes  no  liability  on  the  owner  of  a  vessel  for 
damage  to  a  pier  occasione<l  by  the  vessel  being 
driven  against  the  pier  by  stress  of  weather  after 
it  has  been  wrecked  and  abandoned  on  the  high 
seas.    lb. 

When  Gommon  Law  is  affeoted.] — ^A  statute 
which  refers  to  the  matter  of  a  common-law 
liability  and  declares  to  whom  it  shall  attach, 
will  not  therein  create  a  new  and  extended 
ai)plication  of  that  liability,  unless  it  contains 
words  expressly  declaring  such  a  purpose.  S.  C, 
2  App.  Gas.  743 ;  47  L.  J.,  Q.  B.  193 ;  37  L.  T. 
543  ;  26  W.  R.  217. 

It  is  the  most  natural  and  genuine  exposition 
of  a  statute  to  construe  one  part  by  another,  for 
that  best  expresseth  the  meaning  of  the  makers ; 
and  this  exposition  is  ex  visceribus  actus.  Beg. 
V.  Mallow  Uhiafif  12  Ir.  C.  L.  R.  35. 

The  common-law  rights  of  the  subject,  in  re- 
spect of  the  enjoyment  of  his  property,  are  not 
to  be  trenched  upon  by  a  statute,  unless  such 
intention  is  shewn  by  clear  words  or  necessary 
implication.    lb. 

Statutes  restrictive  of  the  common  law  receive 
a  restrictive  construction.  Ash  v.  Abdy^  3 
Swans.  664. 

In  construing  acts  which  infringe  on  the  com- 
mon law,  the  state  of  the  law  before  the  passing 
of  the  act  must  be  ascertained  to  determine  how 
far  it  is  necessary  to  alter  that  law,  in  order  to 
carry  out  the  object  of  the  act.  Swanton  v. 
Goold,  9  Ir.  0.  L.  R.  234. 

Binding  Character  of  House  of  Lords'  Deoi- 
tiona.] — Decisions  of  the  House  of  Lords  upon 
questions  of  law,  as  to  the  construction  of  statutes, 
and  especialJy  of  fiscal  acts,  are  binding  on  the 
house  in  subsequent  cases.  Commissioners  of 
Ldand  Revenue  v.  Harrisojif  7  L.  R.,  H.  L.  1  ; 
43  L.  J.,  Ex.  138  ;  30  L.  T.  274  ;  22  W.  R.  559. 

Opinion  of  Lord  Chancellor  expressed  in  Speech 
in  HoQie  of  Lords  as  to  Construction.] — During 
the  argument  of  a  case  counsel  proposed  to  cite 
as  an  authority  for  the  interpretation  of  the 
Church  Discipline  Act,  s.  3,  the  opinion  of  the 


Lord  Chancellor  as  to  its  construction,  contained 
in  a  speech  delivered  by  him  during  a  debate  in 
the  House  of  Lords  upon  the  thiid  reading  of 
the  bill : — ^Held,  by  Bramwell  and  BaggaUay, 
L.  J  J.  (Thesiger,  L.  J.,  dubitante),  that  the  speedi 
of  the  Lord  Chancellor  might  be  lawfully  read 
for  that  purpose  by  counsel  during  his  arg^ument. 
Heg,  V.  Oxford  (^Bishop),  4  Q.  B.  D.  525 ;  48 
L.  J.,  Q.  B.  609 ;  41  L.  T.  122— C.  A.  See  neat 
e4iie, 

Eeferenee  to  Debate  in  Parliament.] — An  act 
cannot  be  construed  by  reference  to  a  debate  in 
parliament.  It  has  been  regretted  in  the  House 
of  Lords  that  the  Court  of  Appeal  had  allowed 
such  a  reference  to  be  made  in  Reg,  v.  Oa^ord 
(^Bishop),  supra,  Sovth-Eastem  Railway  Chm' 
pany  v.  JRaiUoay  Commissioners^  50  L.  J.,  Q.  B., 
p.  203 — per  Selbome,  L.  C. 

Duty  of  Court.] — When  a  doubt  arises  upon 
the  construction  of  the  words  of  an  act  of  parlia- 
ment, it  is  the  duty  of  the  court  to  remove  the 
doubt  by  deciding  it ;  and  when  the  court  has 
given  its  decision,  the  point  can  no  longer  be 
considered  doubtful.  Bell  v.  Holtbyj  15  L.  B., 
Eq.  178 ;  42  L.  J.,  Ch.  266 ;  28  L.  T.  9 ;  21  W.  R. 
821. 

Statutory  Fiction.! — When  a  statute  enacts 
that  something  should  be  deemed  to  have  been 
done,  which  in  fact  was  not  done,  the  court  is 
entitled  and  bound  to  ascertain  for  what  purposes 
and  between  what  persons  the  statutoiy  fiction 
is  to  be  resorted  to.  Walton,  Ex  parte^  Levy, 
In  re,  17  Ch.  D.  756 ;  50  L.  J.,  Ch.  662 ;  46  L.  T. 
1 ;  30  W.  R.  395— per  James,  L.  J. 

When  Founded  on  Beport  of  Commissioners.  1 — 

Where  a  statute  is  supposed  to  have  been  founded 
on  a  report  of  commissioners  appointed  by  the 
GToym,  that  report  ought  not  to  be  referred  to 
in  a  court  of  justice  as  a  guide  in  construing  the 
statute.  Martin  v.  Hemming,  18  Jur.  1002 ; 
8,  P.y  Ewart  v.  Williams,  3  Drew.  21,  24 ;  Ard- 
ing  V.  Bonner,  2  Jur.,  N.  S.  763. 

As  to  Service.] — Where  personal  service  is  not 
required  by  a  statute,  service  at  the  dwelling- 
house  is  sufficient.  Lotoe,  Ex  parte,  2  New  Sess. 
Cas.  331 ;  3  D.  &  L.  737  ;  15  L.  J.,  M.  C.  99  ;  10 
Jur.  595. 

General  Words.] — One  of  the  safest  guides  to 
the  construction  of  sweeping  general  words  it 
is  difficult  to  apply  in  their  full  literal  sense,  is 
to  examine  other  words  of  like  im{>ort  in  the 
same  instrument,  and  to  see  what  limitations 
must  be  imposed  on  them.  If  it  is  found  that 
a  number  oz  such  expressions  have  to  be  sub- 
jected to  limitations  or  qualifications,  and  that 
such  limitations  or  qualifications  are  of  the  same 
nature,  that  forms  a  strong  argument  for  sub- 
jecting the  expression  in  dispute  to  a  like  limita- 
tion or  qualification.  BlaeUwood  v.  Reg.,  8  App. 
Cas.  94  ;  52  L.  J.,  P.  C.  14 ;  48  L.  T.  441 ;  81 
W.  R.  645— P.  C. 

The  general  words  of  a  statute  are  not  to  be 
BO  construed  as  to  alter  the  previous  policy  of  the 
law,  unless  no  sense  or  meaning  can  be  put  upon 
those  words  consistently  with  the  intention  of 
preserving  the  existing  policy  untouched ;  but 
the  title  and  preamble  of  the  Inclosure  Act  (8 
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&  9  Vict.  c.  118),  being  quite  general,  the  words 
of  8. 147  appear  to  be  so  general  as  to  make  it 
impossible  to  limit  them  to  exchanges  of  free- 
holds of  the  same  species,  notwithstanding  in- 
conYeniences  and  seeming  injustice  to  parties. 
Minen  y.  Lemaii^  20  Beay.  269. 

General  words  in  an  act  do  not  always  extend 
to  eveiy  case  which  falls  literally  within  them. 
Cope  V.  Doherty,  2  De  G.  &  J.  614 ;  27  L.  J.,  Ch. 
600  ;  4  Jut.,  N.  S.  699. 

Of  BtatntM  on  lamo  Subject.] — Statutes  on 
the  flame  subject  must  be  construed  together. 
Anon,,  Lofft,  398. 

If  tibere  are  several  acts  upon  the  same  subject, 
they  are  to  be  taken  together  as  forming  one 
system,  and  as  interpreting  and  enforcing  each 
other.  Rex  y.  Palmer,  1  Leach,  C.  C.  352,  355  ; 
2  East,  P.  C.  898. 

It  is  a  rule  that  several  statutes  on  the  same 
subject  are  to  be  read  as  one  statute.  Jl/'  William 
y.  Adams,  1  Macq.  H.  L.  Gas.  120. 

The  32  Hen.  8,  c.  28,  and  13  Eliz.  c.  10,  are  in 
pari  materia,  and  must  be  taken  together.  Doe 
d.  Tennyson  y.  Yarhorovgh  QLord),  7  Moore, 
258 ;  1  Bing.  24. 

By  19  &  20  Vict  c.  108,  s.  3,  that  act  and  the 
9  &  10  Vict.  c.  95  (County  Courts  Act),  are  to  be 
read  as  one  act.  "  That  clause  is  frequently  in- 
serted in  modern  acts  of  parliament,  but  if  the 
two  acts  be  in  pari  materifi,  the  construction 
would  be  the  same  without  it.*'  Waterlow  v, 
Dobson,  27  L.  J.,  Q.  B.  55 — ^per  Campbell  (Lord), 
O.J. 

A  repealed  statute  in  pari  materia  with  an 
existing  one  may  properly  be  referred  to  for  the 
purpose  of  construing  the  latter.  Copeland,  Ex 
paHe,  2  De  G.,  M.  &  G.  9U  ;  22  L.  J.,  Bk.  17  ; 
17  Jur.  121. 

Punotaation.] — 1%e  words  in  13  Geo.  3,  c.  21, 
8.  8,  are  to  be  read,  *^  aliens'  duties,  customs  and 
impositions,**  and  not  **  aliens,  duties,  customs 
and  impositions."  Barrow  v.  Wadkin,  24  Beav. 
327. 


2.  Title,  Preamble,  Recitals,  Maboinal 
Notes,  and  Intebpbetation  Clauses. 

TiUoJ — The  title  of  a  statute  is  no  part  of  the 
law.    Rex  v.  Williams,  1  W.  Bl.  95. 

There  is  authority  for  saying  that  the  title  of  a 
statute  may  be  used  where  there  is  any  ambi- 
gfuity  in  the  statute.  Coom  her  v.  Berhs  (Justices'), 
9  Q.  B.  D.  33 ;  61  L.  J.,  M.  C.  304  ;  30  W.  R. 
785  ;  46  J.  P.  629. 

The  title  cannot  be  resorted  to  for  the  purpose 
of  construing  the  provisions  of  the  act.  Hunter 
v.  Nockolds,  1  Mac.  &  G.  640  ;  1  Hall  &  T.  644  ; 
19  L.  J.,  Ch.  177  ;  14  Jur.  256. 

If  there  is  in  the  provisions  of  an  act  anything 
admitting  of  a  doubt,  the  title  of  the  act  is  a 
matter  proper  to  be  considered  in  the  interpre- 
tation of  the  act.  Shaw  v.  Ruddin,  9  Ir.  C.  L.  R. 
214  ;  S.  P.,  Reg.y.  Mallow  Union  (Guardians'), 
12  Ir.  C.  L.  R.  35. 

The  56  Geo.  3,  c.  50,8.  11,  which  enacts  that  no 
assignee  of  any  bankrupt  or  of  any  insolvent 
debtor's  estate,  nor  any  assignee  under  any  bill 
of  sale,  nor  any  purchaser  of  the  stock  or  crop  of 
a  tenant  on  lajuds  let  to  farm,  shall  take,  use  or 
dispose  of  any  hay  or  other  produce,  in  any  other 
manner  than  the  tenant  ought  to  do,  applies  to 


all  sales,  though  the  title,  preamble  and  other 
sections  of  the  act  are  confined  to  the  sale  of 
farming  stock  taken  in  execution.  WUmot  v. 
Rose,  3  El.  &  Bl.  563 ;  2  C.  L.  R.  677  ;  23  L.  J., 
Q.  B.  281 ;  8  Jur.  518. 

The  58  Geo.  3,  c.  51,  describes  by  their  titles 
and  dates  several  acts  relating  to  persons  em- 
ployed in  the  woollen  and  other  manufactures, 
which  acts  it  in  part  repeals.  Among  these  is  an 
act  stated  to  have  been  passed  in  13  Qeo.  3,  but 
agreeing  in  title  with  17  Geo.  3,  c.  56,  and  with 
no  act  passed  in  13  Geo.  3  : — ^Held,  that  this  act 
might  be  identified  by  the  title  with  the  act  re- 
cited, and  that  the  legislature  must  be  deemed  to 
have  mistaken  the  date.  Reg.  v.  Wileoek^  7 
Q.  B.  317  ;  S.  P.,  Boothroyd,  In  re,  15  M.  &  W.  1  ; 
15  L.  J.,  Ex.  57. 

Title  or  Beoitalfl.] — The  enacting  part  of  an 
act  is  not  to  be  controlled  by  the  tiUe  or  recitals 
unless  the  enacting  part  is  ambiguous,  and  then 
the  title  and  reci^s  maybe  referred  to  for  the 
purpose  of  ascertaining  the  intention  of  the  leeis- 
latui*e.  Bentley  v.  Roth^rhani  Local  Boardy  4 
Ch.  D.  688  ;  46  L.  J.,  Ch.  284. 

Preamble.] — ^Though  the  preamble  of  one  act 
may  appear  to  be  directed  against  a  particular 
evil,  and  though  another  act  may  be  passed  to 
aid  its  application,  the  enactments  of  the  second 
act  are  not  necessarily  to  be  confined  to  the 
special  purpose  which  seemed  to  be  the  parti- 
cular object  that  the  first  had  in  view.  Its  own 
words  must  be  considered  as  explaining  and  de- 
fining its  objects  and  its  means.  (Spland  v. 
Davics,  5  L.  R.,  H.  L.  358  ;  21  W.  R.  1. 

The  preamble  of  an  act  of  parliament  cannot 
be  resorted  to  in  order  to  ascertain  the  intention 
of  the  act,  unless  there  is  an  ambiguity  in  the 
enacting  part  Taylor  v.  Oldham  Corporation^ 
4  Ch.  D.  395  ;  46  L.  J.,  Ch.  105  ;  35  L.  T.  696  ; 
25  W.  R.  178. 

Although  the  preamble  is  generally  the  key  to 
the  construction,  yet  it  does  not  always  open  all 
the  parts  of  it,  as  sometimes  the  legislature, 
having  a  particular  mischief  in  view,  miich  was 
the  primary  object  of  the  statute,  merely  states 
that  in  the  preamble,  and  then  goes  on  in  the 
body  of  the  act  to  provide  a  rcm^y  for  general 
mischiefs  of  the  same  nature,  but  of  dUferent 
species,  neither  expressed  in  the  preamble,  nor 
perhaps  then  in  immediate  contemplation.  Mann 
v.  Cammet,  Lofft,  783. 

If  the  enacting  part  of  a  statute  will  bear  only 
one  interpretation,  the  preamble  shall  not  confine 
it ;  but,  if  it  is  doubtful,  the  preamble  may  be 
applied  to  throw  light  upon  it.  Mason  v.  Ar^ 
mitaye,  13  Ves.  36. 

In  construing  acts,  the  court  must  take  into 
consideration  not  only  the  language  of  the  pre- 
amble, or  any  particular  clause,  but  of  the  whole 
act ;  and  if,  in  some  of  the  enacting  clauses,  ex- 
pressions are  to  be  found  of  more  extensive  im- 
port than  in  others,  or  than  in  the  preamble,  the 
court  will  give  effect  to  those  more  extensive  ex- 
pressions, S,  upon  a  view  of  the  whole  act,  it  ap- 
pears to  have  been  the  intention  of  the  le^s- 
lature  that  they  should  have  effect.  Doe  d.  .By" 
water  v.  Brandling,  7  B.  &  C.  643 ;  1 M.  &  R. 
600. 


Cannot  Cut  down  Ezpresa  ProTiBioai. 

— ^We  ought  not  to  restrict  a  section  in  an  act  o 
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parliament  by  the  preamble  or  general  purview 
of  the  act  where  the  section  is  not  inconsistent 
with  the  spirit  of  the  act.  Sutton  v.  Sutton,  22 
Ch.  D.  521 ;  52  L.  J.,  Ch.  838 ;  48  L.  T.  98  ;  31 
W.  R.  372 — ^per  Jessel,  M.  R.,  and  Bowen,  L.  J. 

We  are  to  give  effect  to  the  preamble  to  this 
extent,  namelj,  that  it  shews  ns  what  the  legis- 
lature are  intending ;  and  if  the  words  of  enact- 
ment have  a  meaning  which  does  not  go  beyond 
that  preamble,  or  which  may  come  up  to  the 
preamble,  in  either  case  we  prefer  that  meaning 
to  one  shewing  an  intention  of  the  legislature 
which  would  not  answer  the  purposes  of  the  pre- 
amble or  which  would  go  beyond  them.  To  that 
extent  only  is  the  preamble  material.  West 
Ham  (^Overteert)  v.  IIcm,  8  App.  Cas.  387 ;  52 
L.  J.,  Q.  B.  660 ;  49  L.  T.  205  ;  31  W.  R.  928 ; 
47  J.  P.  708— per  Blackburn  (Lord). 

Strong  words  in  the  enacting  part  of  a  statute 
may  extend  it  beyond  the  preamble.  PattUon  v. 
Banke9f  Cowp.  543. 

But  ^e  preamble  cannot  control  the  enacting 
part,  which  is  clear.  Crespigny  v.  Wittenotvm, 
4  T.  R.  793  ;  8,  P.,  Lee»  v.  Sumnwrsgill,  17  Ves. 
608. 

Although  if  doubts  arise  on  the  words  of  the 
enacting  part,  it  may  be  resorted  to.    Ih. 

It  is  a  general  rule,  in  the  construction  of  sta- 
tutes, that  the  preamble  may  extend,  but  cannot 
restrain,  the  effect  of  an  enacting  cIausc.  Xearns 
T.  Oordtoainert'  Company,  6  C.  B.,  N.  S.  388  ;  28 
L.  J.,  C.  P.  286  ;  6  Jur.,  N.  8.  1216. 

Beeitali.] — ^A  clear  and  an  explicit  enactment 
is  not  to  be  cut  down  by  a  more  limited  preamble 
or  recital ;  but  if  the  enactment  is  not  explicit 
in  itself,  it  may  be  explained  and  cut  down  by 
the  preamble  or  recitaL  Hughes  y.  Chester  and 
Holyhead  Bailway  Company,  1  Drew.  &  Sm. 
624  ;  9  W.  R.  760. 

In  construing  an  act,  the  court  is  at  liberty  to 
regard  the  state  of  the  law  at  the  time,  and  the 
facts  which  the  preamble  or  recitals  of  the  act 
prove  to  have  been  the  existing  circumstances  at 
the  time  of  its  preparation.  Att.'Oen,  v.  PowU 
(^rO,  1  Kay,  186. 

The  object  of  the  act  is  to  abolish  the  distinc- 
tion between  specialty  and  simple  contract  debts, 
and  the  recital  of  the  act  is  that  that  alone  is 
the  object.  I  must  therefore  read  the  enactment 
t»  corresponding  with  the  express  recital  of  its 
object ;  and  if  I  find  words  that  may  be  carried 
further,  I  must  read  them  with  reference  to  the 
mischief  intended  to  be  remedied,  and  to  the  ex- 
press recital  of  the  act.  Crotcder  v.  Steioart,  16 
-Ch.  D.  370 ;  50  L.  J.,  Ch.  136 ;  29  W.  R.  331— 
per  Malins,  V.  C. 

A  mere  recital  in  a  statute,  either  of  fact  or  of 
law,  is  not  conclusive,  and  the  court  is  at  liberty 
to  consider  the  fact  or  the  law  to  be  different 
from  the  statement  in  the  recital.  Reg,  v. 
Haughton,  1  £1.  &  Bl.  501 ;  22  L.  J.,  M.  C.  89  ; 
17  Jur.  455. 

A  recital  in  an  act  will  not  bind  those  who  are 
not  within  its  enacting  part.  Edinburgh  and 
Glasgow  Railway  Q>mpany  v.  Jdnlithgou) 
iMagiitrates),  3  Macq.  H.  L.  Cas.  704. 

Marginal  Kotos.] — Semble,  the  marginal  notes 
to  an  act  now  form  part  of  the  act,  and  may  be 
used  for  the  purpose  of  interpreting  it.  Venour, 
In  re,  Venour  v.  Sellon,  2  Ch.  D.  522 ;  46  L.  J., 
<Jh.  409  ;  24  W.  R.  762. 

But  see  Att,'€hn,  v.  Great  Eastern  Railioay, 


11  Ch.  D.  449  ;  48  L.  J.,  Ch.  429  ;  40  L.  T.  266 ; 
27  W.  R.  759— C.  A.— per  Bramwell  and  Bag* 
gallay,  L.  J  J. 

The  marginal  note  to  a  section  in  the  copy 
printed  by  the  Queen's  printer,  forms  no  part  of 
the  statute  itself,  and  is  not  binding  as  an  expla* 
nation  or  as  a  construction  of  the  section.  Ctay* 
don  V.  Green,  3  L,  R.,  C.  P.  611 ;  37  L.  J.,  C.  P. 
226  ;  18  L.  T.  607  ;  16  W.  R.  1126. 

The  dictum  in  Vetwur's  Settled  Estates,  In  re 
(2  Ch.  D.  525),  is  not  correct,  and  the  marginal 
notes  to  the  sections  of  an  act  of  parliament  are 
not  to  be  taken  as  part  of  the  act.  Sutton  v. 
Sutton,  22  Ch.  D.  613 ;  52  L.  J.,  Ch.  334  ;  48 
L.  T.  96  ;  31  W.  R.  370— per  Jessel,  M.  R. 

Intorprotation  Clause.] — But  for  the  inter- 
pretation clause,  no  difficulty  as  to  the  construc- 
tion would  have  arisen.  But  I  think  an  inter- 
pretation clause  should  be  used  for  the  purpose 
of  interpreting  words  which  are  ambiguous  or 
equivocal,  and  not  so  as  to  disturb  the  meaning 
of  such  as  are  plain.  Reg»  v.  Pearse,  6  Q.  B.  D. 
386,  389  ;  49  L.  J.,  M.  C.  81 ;  28  W.  R.  568  ;  44 
J.  P.  216— per  Lush,  J. 

An  interpretation  clause  in  an  act  should  be 
understood  to  define  the  meaning  of  the  word 
thereby  interpreted,  in  cases  as  to  which  there  is 
nothing  else  in  the  act  opposed  to  or  inconsistent 
with  that  interpretation.  Midland  Railway 
Company  v.  Amhergate,  Nottingham,  ana 
Boston  and  Eastern  Junction  Railway  Com* 
pany,  10  Hare,  369. 


3.  Pabticulab  Wobds. 

Oonorally.] — The  meaning  of  particular  words 
in  a  statute,  m  the  absence  of  express  definition, 
"  is  to  be  found  not  so  much  in  a  strict  etymolo- 
gical propriety  of  language,  nor  even  in  popular 
use,  as  in  the  subject  or  occasion  on  which  they 
are  i;sed,  and  the  object  that  is  intended  to  be 
attained."— Per  Abbott,  C.  J.,  in  1  B.  &  C.  136, 
approved  of  in  the  case  of  The  Lion,  2  L.  R., 
P.  C.  525  ;  38  L.  J.,  Adm.  51  ;  6  Moore,  P.  C.  C, 
N.  S.  163, 171. 

Power  to3  Change  Word.] — There  is  a  very 
serious  consideration  whether  we  can  alter  the 
word  "convenient"  in  the  8th  section  of  the 
Prescription  Act  by  putting  the  word  ''ease- 
ment" instead.  That  is  a  question  which  ap- 
pears to  me  to  be  one  of  very  considerable  diffi- 
culty. A  judge  may  take  the  view  that  the  8th 
section  as  it  stands  is  so  absurd  that  the  word 
"  convenient "  cannot  stand  there,  but  that  does 
not  quite  conclude  the  question  as  to  whether 
you  can  insert  another  word.  Laird  v.  Briggs, 
19  Ch.  D.  83 ;  45  L.  T.  238— per  Jessel,  M.  R. 
See  also  Quin  v.  O^Keefe,  ante,  col.  2009. 

<<  Tonements  and  Eeroditamonts.'*]— An  act  for 
lighting  a  hamlet  enacted  that  rates  should  be 
laid  upon  all  persons  who  should  inhabit,  use, 
occupy  or  be  in  possession  of  or  enjoy  any  mes- 
suages, tenements,  houses,  warehouses  or  other 
buildings,  tenements  or  hereditaments  situate  or 
being  in  such  of  the  streets,  or  other  public  pas- 
sages and  places  within  the  hamlet,  as  should 
from  time  to  time  be  lighted  by  virtue  of  the 
act : — Held,  that  the  general  words,  "  tenements 
and  hereditaments,"  included  only  things  ejusdem 
generis  with  those  before  mentioned,  and  which 
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were  capable  of  being  inhabited  and  tenanted, 
and  that  a  water  company  was  not  rateable  in 
respect  of  its  pipes  laid  in  the  ground  under  the 
streets  of  the  namlet.  Beg,  v.  East  London 
Waterworks  Company ,  17  Q.  B.  512 ;  21  L.  J., 
M.  C.  49  ;  16  Jur.  121. 

"ITear**— «*irext"]— The  woid  "near ".in  a 
penal  case  must  be  construed  strictly,  and  is  not 
cquiyalent  to  the  word  "  next."    Bex  v.  Herrey, 

1  W.  Bl.  20. 

"  DiTision.''] — ^Where  the  moiety  of  a  penalty 
is  given  by  statute  to  the  treasurer  of  a  county, 
ri&ig,  or  division,  the  word  "  division  "  does  not 
apply  to  small  districts,  such  as  the  Cinque 
Ports  of  Seaford  in  Sussex,  but  must  be  con- 
strued with  reference  to  county  and  riding,  and 
means  something  analogous  to  them.  Evans  v. 
Stevens,  4  T.  R.  224,  456. 

^'Sepnted  Thieves.'']  —  The  London  Police 
Act  (3  Geo.  4,  c  55),  s.'16,  authorizing  the  appre- 
hension of  suspected  persons  or  "  reputed  thieves," 
only  applied  to  the  apprehension  of  persons  of 
general  Dad  character,  as  rogues  and  vagabonds, 
and  not  to  apprehension  on  suspicion  of  a  par- 
ticular felony.     Cowles  v.  Jhmoar,  M.  &  M.  37  ; 

2  C.  &  P.  566. 

« Cattle''  does  not  include  Built.]  —  Bull- 
baiting  was  not  punishable  under  3  Geo.  4,  c.  71, 
for  preventing  cruelty  to  cattle,  as  bulls  were 
not  included  in  that  statute.  Hill,  Ex  parte,  3 
C.  k  P.  225. 

<*  Infolvent  Circnmstajiees."] — ^The  words  '*  in- 
solvent circumstances"  in  19  Geo.  2,  c.  32,  s.  1, 
are  to  be  understood  in  the  popular  sense  ;  and 
do  not  mean  a  state  of  utter  and  complete  insol- 
vency. Teale  v.  Younge,  M*Clel.  &  i.  497.  See 
Biddlecombe  v.  Bond,  4  A.  &  E.  332. 

<*  Substantial  Inhabitants." ]^The  11  Geo.  3, 
c.  29,  which  renders  "substantial  inhabitants" 
of  the  wards  of  London  eligible  to  the  office  of 
collector  of  the  ward  rates,  applies  to  resident 
inhabitants  only.  Doione  v.  Martyr,  2  M.  &  E. 
98  ;  8  B.  &  C.  62. 

**  Square."]— The  27  Geo.  3,  c.  28,  s.  5,  by  the 
word  "square"  meant  all  rectangular  figures 
only.  Att,'Gen,  v.  Cast  Plate  Glass  Company, 
1  Anst.  39. 

"  On."] — Whatever  meaning  may  be  given  to 
the  word  "on"  in  an  act  of  parliament,  it  is 
veiy  difficult  to  extend  it  to  above  a  year.  It  is 
not  necessary  to  express  an  opinion  as  to  what 
time  should  be  allowed,  but  it  is  not  to  be  con- 
ceived that  a  period  of  more  than  a  year  can  be 
included  in  tne  word  "  on."  "  On,"  if  not  con- 
fined to  the  time  of  making  the  decree,  must 
mean  shortly  after.  Bohertson  v.  Bohertson,  8 
P.  D.  96  ;  48  L.  T.  591  ;  31  W.  R.  652. 

"And,"  "  or.*'] — The  question  is  whether  the 
word  "or'*  is  used  in  the  disjunctive  or  con- 
junctive. We  think  in  construing  "or"  as 
conjunctive,  we  arc  construing  the  act  according 
to  nn  ordinary  use  of  language,  though  it  may 


not  be  strictly  grammatical.  Metropolitan 
Board  of  Works  v.  Steed,  8  Q.  B.  D.  447 ;  51 
L.  J.,  M.  C.  24  ;  45  L.  T.  612  ;  30  W.  R.  891— per 
Grove,  J. 

'*  Penon  "  not  ineluding  Corporation.] — If  a 
statute  provides  that  no  person  shall  do  a  par- 
ticular act  except  on  a  particular  condition,  it  is, 
prim&  facie,  natural  and  reasonable  to  under- 
stand the  legislature  as  intending  such  a  person 
as  by  the  proper  means  may  be  able  to  fulfil  the 
condition;  and  not  those  who,  though  called 
"  persons  "  in  law,  have  no  capacity  to  do  so  at 
any  time,  by  any  means  or  under  any  circum- 
stances whatever.  Phurmaceutioal  Society  v, 
London  and  Provincial  Supply  Association,  5 
App.  Gas.  862 ;  49  L.  J.,  Q.  B.  736 ;  43  L.  T. 
389  ;  28  W.  R.  957  ;  45  J.  P.  20. 

Trustees  of  a  will  had  power  to  grant  leases  to 
any  "  person  or  persons  **  they  should  think  fit : 
— Held,  that  this  authorized  them  to  grant  a 
lease  to  a  limited  company.  JeffcoclCs  TmstSy 
In  re,  51  L.  J.,  Ch.  507. 

'*  ShaU  "— "  May."]— 5e6i>ojf,  col.  2035. 

<<  It  shaU  be  Lawfol."]— iS^  post,  col.  2035. 

4.  Pbivatb. 

How  Distingiiished.] — Whether  an  act  is  to  be 
deemed  a  public  act,  binding  on  all  the  Queen*8 
subjects,  or  merely  a  private  act,  depends  upon 
the  nature  and  substance  of  the  case,  and  not 
upon  the  technical  consideration  whether  the 
act  does  or  does  not  contain  a  clause  declaring 
that  it  shall  be  deemed  to  be  a  public  act.  Dato- 
son  V.  Paver,  5  Hare,  415 ;  16  L.  J.,  Ch.  274  ; 
11  Jur.  766. 

Who  affected  by.]— The  fact  of  no  notice  or 
insufficient  notice  of  an  application  for  a  private 
act  being  given  to  an  individual  affected  by  it,  is 
no  ground  for  holding  that  the  act,  when  passed, 
does  not  apply  to  such  individufd.  Edinburgh 
and  Dalkeith  Bailway  Company  v.  Wauchope, 
8  C.  &  F.  710  ;  3  Railw.  Cas.  233. 

Ai  Evidenee.] — A  private  act  is  not  evi- 
dence in  support  of  an  ancient  customary  pay- 
ment of  toll  within  a  manor.  Beat^ort  (Dvke) 
V.  Smith,  4  Ex.  450  ;  19  L.  J.,  Bx.  97. 

General  Construction  of.]  —  Wheie  an  act 
interferes  with  private  rights  and  private  in- 
terests, it  ought  to  receive  a  strict  construction, 
so  far  as  those  rights  and  interests  are  concerned. 
Hughes  y.  Chester  and  Holyhead  Bailtray  Com- 
pany, 81  L.  J.,  Ch.  97 ;  8  Jur.,N.  S.  221  ;  7  L.  T. 
197  ;  10  W.  R.  219. 

An  estate  act  is  to  be  construed  according  to 
the  intention  of  the  legislature,  clearly  expressed 
therein ;  and  its  validity  cannot  be  questioned, 
on  the  suggested  ground  that  all  the  parties  who 
ought  to  have  been,  were  not  before  parliament 
during  the  discussion,  or  that  parliament  assented 
to  it  und^r  a  false  impression,  imposed  upon 
them  by  interested  parties,  in  the  absence  of 
other  parties  eqiially  interested,  ^rewshury 
(Earl)  V.  H(me  Scott,  6  C.  B.,  N.  S.  1  ;  29  L.  J.^ 
C.  P.  34  ;  6  Jur.,  N.  S.  472.  Affirmed,  6  C.  B.,. 
N.  S.  221  ;  29  L.  J.,  C.  P.  190— Ex.  Ch. 

An  act  empowering  a  company  to  contract,  for 
purposes   of   public   advantage,  ought  not  ta 
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receive  a  narrow  construction.  Dover  Oas  Light 
Company  v.  Dover  (Mayor),  7  De  G.*  M,  &  G. 
645. 

Therefore,  in  conatraing  a  gas  company^s  act, 
which,  after  requiring  the  consent  of  certain 
local  commissioners  to  breaking  up  of  t^e  paye- 
mentSi  pzoyided,  that  where  any  consent  was 
required  and  should  be  obtained  by  the  company 
to  break  any  pavement,  to  lay  down  pipes,  or  for 
any  other  purpose  which  might  be  required  under 
the  act,  nothing  in  the  act  contained  should  (after 
such  consent  obtained,  and  after  twenty-four 
hours'  notice)  prevent  the  company  from  break- 
ing up  the  pavement  for  the  purpose  of  laying 
down  pipes,  or  for  any  other  purpose  which 
might  be  required  under  the  act : — Held,  that  a 
construction  reddendo  singula  singulis  was  not 
the  correct  one,  and  that  the  power  to  break  the 
pavement  was  not  to  be  confined  to  the  par- 
ticular purpose  to  which  the  consent  had  been 
expressly  ^ven.    lb. 

where  a  public  company  is  created  by  act  of 
parliament,  with  liabilities  and  duties  cast  upon 
it,  and  privileges  and  rights  are  granted  to  the 
persons  dealing  with  it,  the  party  imposing 
duties  on  the  company  must  be  taken  to  know 
the  provisions  of  the  statute,  although  it  is  a 
private  act.  Cahill  v.  London  and  North- 
western RaUtoay  Company ,  30  L,  J.,  C.  P.  289  ; 
7  Jur.,  N.  S.  1164  ;  9  W.  R.  653. 

A  power  derogatory  to  private  property  must 
be  construed  strictly,  and  not  enlarged  by  in- 
tendment.   Anon.f  Lofft,  438. 

The  construction  of  private  acts  is  to  be  go- 
verned by  the  principles  of  common  law,  and 
applied  to  the  subject  in  a  manner  analogous 
to  the  rules  of  interpretation  in  a  private  deed 
or  conveyance.  Uto7i  College  v<  Winoliester 
^Bishop),  Lofft,  401. 

Where  by  a  statute  a  special  authority  is  dele- 
gated to  particular  persons,  affecting  the  properly 
of  individuals,  it  must  be  strictly  pursued,  and 
appear  to  be  so  upon  the  face  of  their  proceed- 
ings.    Jlt^x  V,  CrokeTj  Cowp.  26. 

Ambiguous  words  in  a  private  act,  incorpo- 
rating a  public  company,  are  to  be  construed 
against  the  company,  and  in  favour'of  private 
property.  Scales  v.  Pickering ,  4  Bing.  448  ; 
1  M.  &  P.  195. 


What  are  Publio  Statutes.]— Acts  of  parlia- 
ment relating  to  tracie  in  general  are  public 
acts.    Kirk  v.  Nowlll,  1  T.  R.  125. 

The  23  Hen.  6,  c.  10,  is  a  public  act ;  and 
therefore  the  courts  will  take  judicial  notice  of 
it  although  not  pleaded.  Samuel  v.  Bvanx,  2 
T.  R,  569  ;  S.  -P.,  Lovell  v.  London  iSkeHfs\ 
15  East,  320. 

An  act  for  the  formation  of  a  railway,  con- 
taining a  declaration  that  it  is  to  be  judicially 
taken  notice  of  as  a  public  act,  cannot  be  treated 
or  construed  as  a  private  assurance.  Hargreaves 
V.  Lancaster  and  Preston  Railway  Company^ 

1  Railw.  Cas.  416. 

A  local  act,  though  containing  a  clause  making 
it  a  public  act,  is  not  public  notice  of  its  powers 
over  land  therein  mentioned.    Ballard  v.  Way, 

2  Gale,  61  ;  1  M.  &  W.  520. 

A  canal  act  is  not  rendered  a  public  act  by 
containing  provisions  empowering  the  company 
to  regulate  and  take  tonnage  rates  and  tolls 
from  persons  using  the  canal.  Brett  v.  Beales, 
M.  &  M.  421. 

VOL.  VI. 


5.  Local  and  Psbsokal. 


What  aT»~BiiUding.]-~The  Building  Act  (14 
Geo.  3,  c.  78)  was  an  act  of  a  local  and  personal 
nature.  Richards  v.  Easto,  15  M.  &  W.  244  ;  3 
D.  &  L.  515  ;  15  L.  J.,  Ex.  163  ;  10  Jur.  695. 

The  7  &  8  Yict.  c.  84,  for  regulating  the  con- 
struction and  the  use  of  buildings  in  the  metro- 
p>olis  and  its  neighbourhood,  although  printed 
among  the  public  general  statutes,  is  an  act  of  a 
local  and  personal  nature,  and  ought  to  have 
been  so  classed.    Ih, 

WatoUng  and  Lighting.] --The  Wateh- 

ing  and  Lighting  Act  (3  &  4  Will.  4,  c.  90)  is  a 
public  act.    PUkington  v.  RUey,  3  Ex.  739. 

Xetropolitan  PoUoe.]— The  Metropolitan 

Police  Acts  ^2  &  3  Vict.  c.  47  ;  2  &  3  Vict.  c.  71  ; 
and  3  &  4  Vict.  c.  84)  are  not  local  and  personal 
within  5  &  6  Vict.  c.  97,  s.  5,  and  therefore  the 
times  limited  by  the  statutes  respectively  for  the 
bringing  of  actions  are  not  altered  by  that  sec- 
tion. Bamett  v.  Cox,  9  Q.  B.  617 ;  2  New  Bess. 
Cas.  487  ;  16  L.  J.,  M.  C.  27  ;  11  Jur.  118. 

Other.]— The  8  &  9  Vict.  c.  21,  gives 

power  to  the  justices  of  the  county  of  Lancaster 
to  make  rates  on  the  division  of  Manchester  for 
the  purposes  of  the  act,  and  provides  that  all 
existing  powers  and  provisions  relating  to  county 
rates  shall  be  taken  to  apply  to  rates  made  under 
the  act.  The  County  Rates  Act  (55  Geo.  3,  c.  51) 
provided  a  limitation  of  three  months  as  the 
period  within  which  actions  must  be  brought 
for  anything  done  in  pursuance  of  the  act.  The 
5  &  6  Vict.  c.  97,  s.  5,  provides  that  actions  for 
anything  done  in  pursuance  of  local  or  per- 
sonal acts  shall  be  brought  within  two  years  : — 
Held,  that  the  limitation  in  55  Geo.  3,  c.  51,  was 
incorporated  in  8  &  9  Vict.  c.  21  ;  and  that  even 
if  the  latter  act  is  to  be  considered  as  a  local 
one,  it  must  be  taken  to  have  repealed  the  6  &  6 
Vict.  c.  97,  as  far  as  regards  the  period  of  limita- 
tion ;  and,  therefore,  that  an  action  brought  for 
seizing  the  plaintiff's  goods  for  a  rate  under  8  & 
9  Vict.  c.  21,  was  brought  too  late  after  the  ex- 
piration of  three  months  after  the  seizure. 
Boden  v.  Smith,  18  L.  J.,  C.  P.  121 ;  13  Jur, 
428. 

An  act  for  establishing  a  court  of  requests, 
empowering  commissioners  to  adjudicate  on  de- 
mands, not  exceeding  a  certain  amount,  by  any 
persons  against  defendants  resident  within  cer- 
tain limits,  and  having  a  clause  making  it  a 
public  act,  is  a  public,  local  and  personal  act. 
Cock  V.  GenJt,  1  D.  &  L.  413  ;  12  M.  &  W.  234  ? 
13  L.  J.,  Ex.  24. 

The  defendants  were  one  of  two  corporations 
created  by  6  Geo.  1,  c.  18,  s.  1,  entitled,  **  An  act 
for  better  securing  certain  powers  and  privileges 
intended  to  be  granted  by  his  Majesty  by  two 
charters  for  insurance  of  ships  and  merchandize 
by  sea."  By  s.  4,  a  form  of  declaration  to  be 
used  in  actions  against  the  companies  was  given  ; 
and  by  11  Geo.  1,  c.  30,  s.  43,  the  companies  were 
enabled  to  plead  to  "bctions  of  covenant  upon 
their  policies,  "  that  they  have  not  broken  the 
covenants  in  such  policy  contained  :  " — Held, 
that  11  Geo.  1,  c.  30,  s.  43,  is  not  such  a  local 
and  personal  act  as  is  contemplated  and  repealed 
by  5  &  6  Vict.  c.  97,  s.  3,  Carr  v.  Royal  Ex- 
change  Insurance  Company,  1  B.  &  S.  956 ;  31 
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L.  J.,  Q.  B.  93  ;  8  Jur.,  N.  S.  384  ;  6  L.  T.  105  ; 
10  W.  R.  352. 

Statutes  which,  since  the  resolution  of  the 
House  of  Commons  in  1801,  have  been  printed 
by  the  King's  printers,  amongst  the  public,  local 
and  personal  acts,  are  statutes  commonly  called 
public,  local  and  personal,  within. 6  &  6  Vict.  c. 
97.  Shepherd  v.  Sharp,  1  H.  &  N.  115  ;  26  L.  J., 
Ex.  254  ;  2  Jur.,  N.  S.  617— Ex.  Ch. 

The  Ramsgate  Harbour  Acts  (32  Geo.  3, 
c.  Ixxiy.  and  55  Geo.  3,  c.  clxxiv.)  are  acts 
commonly  called  public,  local  land  personal 
acts.    lb. 

An  act  for  preventing  nuisances  in  the  parish 
of  St  Mary,  Islington,  enacted,  that,  "if  any 
person  put  or  caused  to  be  put,  or  cast,  out  of  any 
waggon,  &c.,  in  or  near  any  of  the  roads,  within 
the  parish  of  St.  Mary,  Islington,  or  should  put 
or  cast,  within  the  parish,  and  in  or  within  a 
quarter  of  a  mile  of  any  of  the  roads,  any  noi- 
some or  offensive  matter,  such  person  might  be 
apprehended  and  carried  before  a  magistrate  : " 
— Held,  that  the  whole  of  the  clause  applied  to 
such  nuisances  only  when  committed  within  the 
parish  of  St.  Mary,  Islington,  and  not  when  com- 
mitted out  of  the  parish,  although  within  a 
quarter  of  a  mile  of  a  road  within  it.  Flight  v. 
Clarke,  13  M.  &  W.  156  ;  13  L.  J.,  Ex.  309. 

Effect  of.]— A  party  interested  in  the  subject- 
matter  of  a  local  act  will  have  his  rights  affected 
by  its  provisions,  though  it  may  have  been  in- 
troduced and  passed  without  notice  duly  given 
to  him.  Edinbvrgh  and  Dalkeith  Bailioay 
Company  v.  Wauchope,  8  C.  &  F.  710 :  3  Railw. 
Cas.  233. 

A  statute  enacted  that  certain  persons  should 
constitute  a  company,  and  that  it  should  be  law- 
ful for  the  plaintiff  to  sell  his  lettere-patent  to 
the  company.  It  also  recited  that  his  letters- 
patent  had  become  void  for  non-enrolment  within 
four  months,  and  enacted  that  the  letters-patent 
should,  notwithstanding,  be  as  valid  and  effec- 
tual as  if  duly  enrolled.  Plea,  that,  after  the 
four  months  for  the  enrolment  had  expired,  and 
before  the  passing  of  the  statute,  the  defendant 
took  out  letters-patent  for  an  improvement  upon 
the  plaintiff's  mvention,  and  that  the  same 
could  not  be  used  without  using  his  invention, 
and  that  since  the  passing  of  the  statute  the  de- 
fendant used  his  invention  in  exercise  of  a 
licence  granted  to  him  by  his  letters-patent,  and 
in  so  doing  necessarily  used  the  invention  of  the 
plaintiff,  as  he  lawfully  might :— Held,  that  the 
plea  was  bad  ;  that  the  licence  to  the  defendant 
to  use  his  own  patent  gave  him  no  licence  to  use 
that  of  the  plaintiff ;  and  that  the  statute  was 
sufficiently  public  in  its  nature  to  conclude  the 
interests  of  the  defendant  as  well  as  of  the  rest 
of  the  public.  Stead  v.  Carey,  1  C.  B.  496  :  14 
L.  J.,  C.  P.  177  ;  9  Jur.  511. 

A  local  act  must  be  judicially  noticed,  and 
must  have  all  the  operation  of  a  public  statute. 
Aiton  V.  Stephen,  1  App.  Cas.  456. 

Kot  affected  by  PnbUc  Oeneral  Act.]— A  par- 
tial exemption  from  the  payment  of  rates  for 
borough  improvement  purposes,  conceded  by  a 
local  act,  is  not  taken  away  by  the  mere  passing 
of  public  general  acts  for  similar  purposes.  Meg. 
v.  Londm  and  Xorth-Western  Railway  Cam- 
imny,  35  L.  T.  626 ;   26  W.  R.  52  ;   S,  C,  in 


H.  L.,  4  App.  Caa  467 ;  48  L.  J.,  M.  C.  336 ; 
41  L,  T.  ICO ;  28  W.  R.  62. 

Loeal  Act  exelnding  the  Operation  of  the 
Statute  of  Limitations  (37  ft  38  Tiet.  c.  67).]— 
In  the  year  1850,  an  act  (13  Vict.  c.  v.)  was 
passed  to  enable  commissioners  (appointed  by 
6  Geo.  4,  c.  cxxix.)  for  managing  the  affairs  of 
Brighton  to  purchase  the  Pavilion  estate.    By 
s.  19  of  the  act  the  commissioners  were  expressly 
prohibited  from  letting  or  selling  any  part  of 
the  property  to  be  so  acquired  by  them  without 
the  consent  of  the  vestry.    In  1854,  the  town  of 
Brighton  was  incorporated,   and  in    1855   the 
powers  and  property  of  the  commissioners  under 
the  act  of  6  Geo.  4  were  transferred  to  the  cor- 
poration.   Down  to  the  year  1853  the  guardians 
of  the    poor  of    Brighton    had    had    the  use 
of  offices  in  the  town  hall.     On   the  7th  of 
March  in  that  year  they  removed  (by  arrange- 
ment with  the  commissioners)  to  buildings  which 
formed  part  of  the  Pavilion  estate,  in  the  adai>- 
tation  of  which  to  their  purposes  they  expended 
a  considerable  sum  of  money ;  and  they  con- 
tinued in  the  exclusive  occupation  of  their  new 
offices  without  payment  of  rent  or  any  acknow- 
ledgment of  title  in  the  commissioners  or  the 
corporation,  down  to  the  19th  November,  1871>, 
when  an  action  was  brought  by  the  latter  to 
recover  possession  : — Held,  that,  inasmuch  as  the 
guardians  had  had  the  exclusive  possession  of 
the  offices  for  more  than  twelve  years  (assuming 
their  relation  to  the  corporation  to  have  been 
that  of  tenants  at  will),  the  claim  of  the  cor- 
poration was  barred  by  the  Statute  of  Limita- 
tions, notwithstanding  the  prohibition  against 
letting  or  selling  without  the   consent  of  the 
vestry,  contained  in  the  local  act.    Brightott 
(^Mayor)  v.  Brighton  (^Gvardiatui),  5  C.   P.  1>. 
368  ;  49  L.  J.,  C.  P.  648  ;  44  J.  P.  683. 

Compeniation  for  Damage.] — Statutory  pro- 
visions, as  to  compensation  for  damage  in  a  local 
and  personal  act,  must  be  regarded  as  a  contract 
between  the  parties,  whether  made  by  their 
mutual  consent  or  forced  on  them  by  the  legis- 
lature. Rothes  (Count exit')  v.  Kirkcaldy  WaU'r- 
works  Commi*Honer$,  7  App.  Cas.  707. 

Expenies  of  Obtaining.]— When  commis8ionoi>> 
appointed  by  a  private  act  are  authorized  to 
do  all  things  necessary  for  carrying  out  the 
object  of  the  act,  that  will  not  give  them  autho- 
rity to  apply  to  parliament  for  a  further  act,  so  as 
to  allow  their  applying  funds  raised  for  the  pur- 
poses-of  the  first  act  in  discharging  the  expenses 
of  obtaining  the  second  act.  Att.'Gen.  v.  We*t 
Hartlepool  Improvement  Conimis9i4tners,  10 
L.  R.,  Eq.  162  ;  39  L.  J.,  Ch.  624 ;  18  W.  R. 
685. 

Where  the  expenses  of  passing  a  public  local 
act  are  directed  to  be  defrayed  out  of  certain 
tolls  to  be  levied  under  the  act,  it  is  incumbent 
on  the  party,  who  sues  for  the  expense  of  solicit- 
ing the  act,  to  shew  that  tolls  have  been  col- 
lected to  cover  his  demand.  Andrew^y,  Dalit y, 
4  Ring.  566  ;  1  M.  &  P.  490. 

6.  Time  op  Operation. 

"When  it  Beginf.]^Before  33  Geo.  3,  c.  13, 
everjr  act,  in  which  no  particular  time  was 
specified  for  its  commencement,  operated  and 
took  effect  from  the  first  day  of  that  session  of 
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parliament  wherein  it  was  made.  Panter  v. 
Att.'Oen.,  6  Bpo.  P.  C.  486. 

An  act,  which  was  to  take  effect  ^*  from  and 
after  the  passing  of  the  act,"  operated  by  legal 
relation  from  the  first  day  of  the  session.  Lat- 
Um  y.  Holmes,  4  T.  B,  660. 

An  act  made  to  correct  an  error  by  omission 
in  a  former  statute  of  the  same  session,  relates 
back  to  the  time  when  the  first  act  passed,  and 
both  must  be  taken  together  as  if  they  were  one 
and  the  same  act.  AtL-Ocn,  y.  Pougett,  2  Price, 
381. 

A  bond  with  a  condition,  reciting  that  the 
principal  obligor,  with  his  sureties,  became  bound 
as  collector  of  certain  duties  assessed  under 
43  Geo.  3,  c.  122,  to  the  commissioners  acting  for 
the  district  under  that  statute  for  the  due  col- 
lection and  payment  of  those  duties  to  the  re- 
ceiver-general, could  not,  it  seems,  be  enforced 
if  the  statute  referred  to  did  not  authorize  the 
collection  of  those  duties,  though  in  fact  the  col- 
lector had  received  sums  from  the  sabjects  as 
and  for  such  duties.  But  that  .statute  autho- 
rizing the  duties  to  be  assessed  and  collected 
I*  under  the  regulations  of  any  act  to  be  passed 
in  the  same  session,  for  consolidating  certain  of 
the  provisions  contained  in  any  act  or  acts  re- 
lating to  the  duties  under  the  management  of 
the  commissioners  for  the  affairs  of  taxes,"  &c., 
was  held  to  speak  the  language  of  the  legislature 
as  from  the  commencement  of,  and  with  refer- 
ence to,  the  whole  session,  and  to  jelate  to  a 
prior  act  with  the  title  referred  to  passed  in  the 
same  session  (c.  39),  and  indorsed  accordingly 
with  a  'piior  date,  by  virtue  of  33  Geo.  3,  c.  13. 
Narei  v.  Rowles,  14  East,  510. 

Where  the  law  is  altered  by  a  statute  pending 
an  action,  the  law  as  it  existed  when  the  action 
was  commenced  must  decide  the  rights  of  the 
parties,  unless  the  legislature,  by  the  language 
used,  shews  a  clear  intention  to  vary  the  mutual 
relation  of  the  parties.  Hitchcock  v.  May,  6  A. 
&  E.  943  ;  2  N.  &  P.  72. 

How  far  Governed  by  Boyal  Assent] — 

The  35  k.  36  Vict.  c.  65,  s.  3,  provides  for  an  appli- 
cation for  an  order  of  affiliation  by  any  single 
woman  who  may  be  delivered  of  a  bastard  child 
'*  after  the  passing  of  this  act."  The  act,  which 
came  into  immediate  operation,  received  the 
royal  assent  on  the  10th  August,  1872  : — Held, 
that  an  order  of  affiliation  might  be  made  under 
the  act  in  respect  of  a  child  born  at  any  time  of 
the  day  on  the  10th  August,  1872,  inasmuch  as 
the  act,  in  contemplation  of  law  for  this  pur- 
pose, came  into  effect  from  the  commencement 
of  the  day  on  which  it  received  the  royal  assent. 
Tomli'Mim  v.  Bullock,  4  Q.  B.  D.  230  ;  48  L.  J., 
M.  C.  95  ;  40  L.  T.  459  ;  27  W.  R.  652. 

Although  it  is  exnressly  enacted  that  an  act 
shall  commence  and  take  effect  from  a  day 
named,  yet,  if  the  royal  assent  is  not  obtained 
until  a  subsequent  day,  the  provisions  of  a  par- 
ticular section  in  its  terms  prospective,  do  not 
take  effect  until  such  subsequent  day.  Burn  v. 
Cartalho,  4  N.  &  M.  893. 

Consent  to  Bill  by  Parties  Affected— Eflbct  of 
Promotan  Altering  Date  for  Commenoement  of 

Act.] — Where  the  promotion  of  a  bill  in  parlia- 
ment had  been  consented  to  in  accordance  with 
8.  4  of  the  Borough  Funds  Act,  1872,  in  con- 
sideration of  certain  benefits  being  conferred 
upon  the  owners  of  property  in  a  borough  by 


such  bill  upon  its  becoming  an  act  of  parliament ; 
and  the  promoters  of  the  bill  caused  the  coming 
into  operation  of  the  act  at  a  later  date  than 
that  at  which  the  bill,  as  drawn  at  the  time  such 
consent  thereto  was  given,  intended: — Held, 
that  the  court  could  not  allow  advantage  to  be 
taken  by  the  owners  of  the  benefits  under  the 
act  previous  to  its  coming  into  operation  upon 
grounds  of  equity,  and  that  no  br^ch  of  faith 
had  been  committed  by  the  promoters  of  the  bill. 
Birkenhead  (^Corporation)  v.  Crowe,  46  J.  P. 
561. 

Whether  Setrotpaetive  —  General  Bnles  as 
to.] — Statutes  are,  prima  facie,  deemed  to  be 
prospective  only,  PettamherdaM  v.  Thaokoor- 
*cydius,  5  Moore,  Ind.  App.  109 ;  7  Moore, 
P.  C.  C.  239 ;  15  Jur.  257. 

The  general  rule  in  construing  recent  statutes 
is  '*  Nova  constitntio  futuris  formam  impHonere 
debet,  non  praeteritis,"  but  the  rule,  which  is  one 
of  construction  only,  will  yield  to  a  sufficiently- 
expressed  intention  of  the  legislature,  that  the 
enactment  should  have  a  retrospective  operation. 
Moon  or  Moore  v.  Burden,  2  Ex.  22 ;  12  Jur. 
138. 

A  retrospective  effect  will  not  be  given  to  a 
statute  unless  the  statute  by  precise  words  clearly 
shews  that  such  was  the  intention  of  the  legis- 
lature. Thompson  v.  lAiek,  3  C.  B.  640  ;  16  L.  J., 
C.  P.  75. 

As  a  general  principle,  acts  of  parliament, 
especially  when  they  alter  the  rights  of  parties, 
are  not  to  be  construed  retrospectively,  unless 
otherwise  provided.  Hiekson  v.  Barlow,  52 
L.  J.,  Ch.  464 ;  31  W.  R.  362— Per  Fry,  J. 
Affirmed,  23  Ch.  D.  690  ;  48  L.  T.  449 ;  31  W.  R. 
361. 

An  act  is  not  to  be  construed  as  retrospective 
by  inference,  but  only  by  express  enactment. 
Bcaths  V.  Williams,  2  Drew.  &  Sm.  324. 

Clear  and  unambiguous  words  are  necessaiy  to 
give  a  retrospective  effect  to  an  act,  so  as  to  de- 
prive a  party  of  a  vested  right  of  action.  Marsh 
V.  Hiifgins,  9  C.  B.  651 ;  1  L.,  M.  &  P.  253  ;  13 
L.  J.,  C.  P.  297. 

The  general  presumption  that  a  statute  is  not 
intendSi  to  have  a  retrospective  operation  may 
give  way  to  a  contrary  inference,  from  the  reme- 
dial nature  of  the  particular  enactment.  The 
Ironsides,  Lush.  458  ;  31  L.  J.,  Adm.  129. 

It  is  a  well-settled  rule  that  you  are  not  to  con- 
strue an  act  to  be  retrospective,  so  as  to  alter 
existing  rights,  unless  you  find  from  the  act 
itself  that  such  was  the  intention  of  the  legis- 
lature. Quilter  v.  Mapleson,  9  Q.  B.  D.  672  ;  52 
L,  J.,  Q.  B.  44  ;  31  W.  R.  75— Per  M.  R. 


Particular  Cases.] — Where  a  payment 


has  been  made  (of  interest  or  principal)  on  a 
promissory  note  by  one  of  the  co-contractors 
before  the  passing  of  the  19  &  20  Vict.  c.  97,  an 
action  may  be  maintained  by  the  holder  of  the 
note  against  any  other  of  the  co-contractors 
within  six  years  after  such  payment,  notwith- 
standing s.  14,  as  that  section  has  no  retro- 
spective effect.  Jackson  v,  Woolley,  8  El.  &  Bl. 
771  ;  27  L.  J.,  Q.  B.  441 ;  4  Jur.,  N.  S,  656— 
Ex.  Ch. 

Sect  14  of  the  Wine  and  Beerhouse  Act 
Amendment  Act,  1870  (33  k  34  Vict.  c.  29),  pro- 
vides that  "  every  person  convicted  of  felony  " 
shall  be  disqualified  from  selling  spirits  by  rotail. 
and  makes  any  licence  held  by  such  person  void  ; 
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— ^Held,  that  the  eectwa  had  a  letrospectiYe 
operation,  and  applied  to  a  person  oonricted 
before  the  passing  of  the  act,  so  as  to  make  a 
licence  held  bj  him  Yoid.  JR^fg.T,  Vine,  10  h.^,, 
Q.  B.  195  ;  44  L.  J.,  M.  C.  60  ;  31  L.  T.  842  ;  23 
W.  B.  649  ;  13  Cox,  C.  C,  43. 

The  first  paragraph  of  s.  35  of  the  Poor  Law 
Amendment  Act,  1876  (39  k  40  Vict.  c.  61), 
which  abolishes  deriyatiye  settlements,  except 
in  the  case  of  a  wife  from  her  husband,  and  of  a 
child  under  the  age  of  sixteen  from  its  parent, 
is  to  be  read  retrospectively  as  well  as  prospec- 
tively, both  in  the  enacting  part  and  in  the  ex- 
ception. Wettbury-oH'Severn,  (^Ouardiaiui)  v. 
JSarraW'in'Ihtrn^s  QOverteers),  3  Ex.  D.  88; 
47  L.  J.,  M.  C.  79  ;  38  L.  T.  315  ;  26  W.  R.  372. 

Sect.  35  of  39  &  40  Vict.  c.  61,  so  far  as  it  pro- 
vides that  an  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  it  acquires  another 
settlement,  is  not  retrospective  so  as  to  affect  a 
pauper  who  has  acquired  a  birth  settlement  by 
attaining  the  age  of  sixteen  before  its  passing. 
Tenter  den  Poor  Law  Union  (^Chuirdiajui)  v.  St, 
Mary,  Islington  (^Guardian»),  47  L.  J.,  M.  0. 
81  ;  38  L.  T.  485. 

The  12  k  13  Vict.  c.  106,  s.  224,  enacted  that 
every  deed  of  arrangement,  "  now  or  hereafter 
entered  into  between  any  such  trader  and  his 
creditors,  and  signed  by  six-sevenths  of  them  in 
number  and  value,  whose  debts  amount  to  lOZ., 
shall  be  obligatory  upon  all  the  creditors  who 
shall  not  have  signed  the  deed,  as  if  they  had 
signed  it :  " — Held,  that  the  section  was  not 
retrospective  in  its  operation,  and  that  a  creditor 
was  not  barred  by  a  deed  of  arrangement  entered 
into  by  six-sevenths  of  the  creditors  of  a  debtor 
before  the  act  came  into  operation,  to  which  he 
was  not  a  party.  Waugh  v.  Middleton,  8  Ex. 
352  ;  22  L.  J.,  Ex.  109. 

The  rule  that  statutes  ought  not  to  be  con- 
strued retrospectively,  unless  an  intention  in  the 
legislature  that  they  should  be  so  construed  dis- 
tinctly appears,  does  not  apply  to  statutes  which 
only  affect  the  procedure  or  practice  of  courts  of 
justice.  Wright  v.  Hale,  6  H.  &  N.  227  ;  30 
L.  J.,  Ex.  40  ;  6  Jur.,  N.  S.  1212. 

The  23  &  24  Vict.  c.  126,  s.  34,  which  enacts, 
that  when  the  plaintiff  in  any  action  for  an 
alleged  wrong,  in  any  of  the  superior  courts,  re- 
covers by  the  verdict  of  a  jury  less  than  hi.,  he 
shall  not  be  entitled  to  recover  or  obtain  from 
the  defendant  any  costs  whatever  in  respect  of 
such  verdict,  whether  given  upon  any  issue  or 
issues  tried,  or  judgment  passed  by  default,  in 
case  the  judge  or  presiding  officer  before  whom 
such  verdict  is  obtained  shall  immediately  after- 
wards certify,  &c.,  should  be  construed  retro- 
spectively, so  as  to  apply  to  actions  commenced 
before  and  tried  after  the  statute  came  into 
operation.    Ih, 

The  19  &  20  Vict.  c.  97,  s.  1,  does  not  operate 
retrospectively,  so  as  to  prevent  the  goods  of  an 
execution  debtor  being  bound  by  fieri  facias 
U)dged  with  the  sheriff  before  the  act  came  into 
operation.  Williams  v.  Smith,  4  H.  &  N.  559  ; 
28  L.  J.,  Ex.  286  ;  5  Jur.,  N.  S.  1107— Ex.  Ch. 

By  30  &  31  Vict.  c.  142,  s.  10,  it  shall  be  law- 
ful for  any  person  against  whom  an  action  of 
tort  may  be  brought  in  a  superior  court,  to  make 
affidavit  that  the  plaintiff  has  no  visible  means 
of  paying  costs,  and  thereupon  a  judge  of  the 
court  shall  have  power  to  make  an  order  that, 
unless  the  plaintiff  within  a  time  nam^  give 
security  for  costs  to  the  satisfaction  of  a  master, 


or  satisfy  the  judge  that  he  has  a  cause  of  action 
fit  to  be  prosecuted  in  the  superior  court,  all 
proceedings  in  the  action  shall  be  stayed,  or  the 
cause  be  remitted  for  trial  before  a  ooanty  court 
to  be  named  : — Held,  that  the  section  was  to  be 
construed  as  retrospective,  and  applied  to  an 
action  commenced  before  the  passing  of  the 
statute.  Kimhray  v.  Draper,  3  L.  R.,  Q.  B.  160 ; 
37  L.  J.,  Q.  B.  80  ;  18  L.  T.  640 ;  16  W.  R.  639. 

Temporary  Acts.] — A  temporary  act,  when 
made  perpetual  by  a  subsequent  act,  is  in  effect 
perpetual  ab  initio.  Rex  v.  Swiney,  1  Alo.  & 
Nap.  139. 

The  temporary  act,  6  (Jeo.  4,  c.  133,  provided 
that  every  person  who  then  held  or  hereafter 
shall  hold  a  commission  or  warrant  as  surgeon 
or  assistant-surgeon  in  the  navy  or  army,  should 
be  admitted  to  practise  as  an  apothecary  in  any 
part  of  England  or  Wales,  without  having  un- 
dergone the  examination  required  by  55  Geo.  3, 
c.  194,  for  all  persons  setting  up  the  trade  of  an 
apothecary  after  the  1st  August,  1816  : — ^Held, 
that  a  right  to  practise,  once  acquired  by  the 
holding  of  such  a  warrant,  was  not  taken  away 
by  the  expiration  of  the  temporary  enactment 
on  the  1st  August,  1826.  Steavenson  v.  Oliver^ 
8  M.  &  W.  234. 

Continaanee  of  Bxpiring  Aets.] — ^The  39Qeo.  3, 
c  79, 8. 15,  declared  certain  places  to  be  disorderly 
places,  within  36  Geo.  3,  a  8,  and  then  enacted 
penalties  with  regard  to  them  : — Held,  that  these 
penalties  might  be  enforoed,  although  the  36 
Geo.  3,  c,  8,  which  was  to  continue  in  force  for 
a  limited  time,  had  expired.  Higginbotham^ 
Ex  parte,  9  D.  P.  C.  200. 

A  statute  intitled,  ^*  An  act  to  indemnify  cer- 
tain persons  upon  the  terms  in  this  act  mentioned, 
and  for"  relief  of  officers,"  &c.,  was  continued  by 
a  subsequent  statute  made  for  that  purpose  ;  al- 
though, in  reciting  its  title,  it  was  said  ^*  upon 
the  terms  therein  mentioned,  and  for  the  relief 
of  officers,"  &c. ;  for  the  legislature,  in  continuing 
a  statute,  is  not  bound  to  use  any  particular  form 
of  words.    Rex  v.  Longmead,  2  Leach,  C.  C.  694. 

A  local  act,  intitled  "  An  act  for  amending 
the  roads  and  highways  in  the  Isle  of  Wight," 
contained  provisions  other  than  related  to  turn- 
pikes, but  clauses,  also,  enabling  the  commis- 
sioners appointed  under  the  act  to  raise  money 
upon  the  security  of  tolls.  The  4  &  5  Will.  4,  c.  10, 
and  other  subsequent  statutes,  continued  ^*  all  and 
every  act  for  making,  amending  and  repairing 
any  turnpike  roads  in  Great  Britain,  which  will 
expire,"  &c. : — Held,  that  the  local  act  was 
thereby  continued.  Barnes  v.  White,  1  C.  B. 
192  ;  9  Jur.  182. 

7.  On  whom  Binding. 

Generally.] — Primd  facie  an  English  statute 
affects  only  English  subjects  or  foreigners  who 
come,  either  permanently  or  temporarily,  within 
the  allegiance  of  the  English  crown.  JBlain,  Ex 
parte.  Sawers,  In  re,  12  Oh,  D.  522 ;  41  L.  T.  46  ; 
28  W.  R.  334— C,  A. 

The  Crown.] — An  enactment  distinct,  and 
without  exception  in  itself,  is  not  to  be  controlled 
or  limited  by  a  doubtful  implication  to  be  drawn 
from  a  previous  section  of  the  same  statute, 
especially  in  respect  of  the  prerogatives  of  the 
crc*wn,  which  are  not  to  be  affected,  except  by 
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distinct  enactment.  Exeter  (^Bishop),  Ex  parte, 
Oorham,  In  re,  10  C.  B.  102  ;  19  L.  J.,  C.  P.  200. 

By  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  8,  writs  of 
error  upon  any  jndgments  given  by  the  Queen's 
Bench,  Common  Pleas  or  Ezcheqaer,  shall  be  re- 
turnable by  the  jndgesand  barons,  or  judges  only 
of  the  other  two  courts,  in  the  Exchequer  Cham- 
ber : — Held,  that  the  crown  was  bound  by  this 
enactment,  and  that  therefore  a  writ  of  error  lay 
upon  a  j  udgmen  t  for  the  crown  in  a  petition  of  right 
to  the  Exchequer  Chamber.  De  Bode  QBar<m^  v. 
Beg,  (in  error),  13  Q,  B.  364  ;  14  Jar.  970— Ex.  Ch. 

A  defendant  at  the  suit  of  the  crown  is 
liable  to  arrest  as  if  the  Debtors  Act  had  not 
passed,  crown  debts  not  being  either  directly  or 
by  implication  referred  to  in  that  act.  Att.-Gen, 
y.  Edmundi,  22  L.  T.  667. 

Foreigneri.]— Part  IX.  of  the  17  fc  18  Vict. 
c.  104,  limiting  the  liability  of  shipowners,  in 
case  of  loss  or  damage  to  any  other  ship,  has  no 
application  where  one  of  such  ships  is  a  foreign 
vessel,  and,  therefore,  none  where  both  are  foreign, 
and  the  lex  loci  applies  only  to  the  form  of  pro- 
cedure, and  not  to  the  substance  of  the  proceed- 
ing itself ;  and  excepting  when  foreign  ships  are 
expressly  mentioned,  the  17  &  18  Vict.  c.  104, 
Part  IX.,  applies  only  to  British  ships.  Cope  v. 
JDoherty,  2  De  G.  &  J.  614  ;  27  L.  J.,  Ch.  600  ; 
4  Jur.,  N.  S.  699. 

Applicable  to  Ireland.] — Every  act  since  the 
union  embraces  Ireland,  unless  Ireland  is  ex- 
cluded from  its  operation,  in  express  terms,  or  by 
necessary  implication  to  be  gathered  from  the 
construction  of  the  statute.  Beg,  y.  Mallow 
Union  (Ouardians),  12  Ir.  C.  L.  B.  35. 

Txiyato  Ktt,^—Sce  ante,  col.  2016. 

8.  Colonial. 

Should  be  Conitrued  in  Aooordanoe  with 
XngUsh  Decisionf .] — An  act  of  a  colonial  legis- 
lature, where  English  law  prevails,  is  governed 
by  the  same  rules  of  construction  as  prevail  in 
England  respecting  statutes  in  pari  materii;  and 
English  authorities  upon  an  act  are  authorities 
for  the  interpretation  of  a  colonial  act  in  pari 
materia.  COtterall  v.  Catterall  or  Sweetman,  1 
Bob.  Ecc.  Rep.  580  ;  9  Jur.  951. 

Where  a  colonial  legislature  has  passed  an  act 
in  the  same  terms  as  an  imperial  statute,  and  the 
latter  has  been  authoritatively  construed  by  a 
Court  of  Appeal  in  England,  such  construction 
should  be  i^opted  by  the  courts  of  the  colony. 
Trimble  v.  Hill,  5  App.  Cas.  342  ;  49  L.  J.,  P.  C. 
49  ;  42  L.  T.  103  ;  28  W.  R.  479— P.  C. 

Authority  of  Colony  to  Pass.] — By  an  act  of  a 
colonial  legislature  it  was  provided  that  a  bank- 
ing company  should  sue  and  be  sued  in  the  name 
of  its  chairman,  and  that  execution  on  any  judg- 
ment against  the  company  might  be  issued 
against  the  property  of  any  member  for  the  time 
being,  in  like  manner  as  if  such  judgment  had 
been  obtained  against  such  member  personally. 
In  an  action  against  a  member  of  the  company 
on  a  judgment  obtained  in  the  colony  against 
the  chairman : — Held,  that  the  colonial  legis- 
lature had  authority  to  pass  the  act,  and  that 
there  was  nothing  repugnant  to  the  law  of 
England  or  to  natural  justice  in  enacting  that 
.actions  on  contracts  made  by  the  company  in 


the  colony,  instead  of  being  brought  against  the 
shareholders  individually,  should  be  brought 
against  the  chairman  whom  they  had  appointed 
to  represent  them.  Bank  of  A  uetralasia  v.  Nias, 
16  Q.  B.  717  ;  20  L.  J.,  Q.  B.  284. 

Foreo  ol] — ^An  act  of  the  local  legislature 
lawfully  constituted,  whether  in  a  settl^  or  in 
a  conqueied  colony,  assented  to  by  the  crown, 
has,  as  to  matters  within  its  competence  and  the 
limits  of  its  jurisdiction,  the  operation  and  force 
of  sovereign  legislation,  though  subject  to  be 
controlledby  the  imperial  parliament.  Phillips 
V.  Eyre,  6  L.  R.,  Q.  B.  1 ;  40  L.  J.,  Q.  B.  28  ;  22 
L.  T,  869  ;  10  B.  &  S.  1004— Ex.  Ch. 

9.  AlfCIENT. 

Ancient  statutes  are  to  be  construed  with  refer- 
ence to  the  state  of  things  at  the  time  of  their  pass- 
ing.  M'  WUliamsy.  Adam4, 1  Mac.  H.  L.  Cas.  120. 

The  construction  of  an  old  act  may  be  cleared 
by  contemporanea  expositio,  shewing  the  conduct 
and  understanding  ox  parties  at  the  time  of  its 
passing,  and  subsequently ;  and  for  this  purpose 
the  annals  or  histories  of  the  period,  and  anti- 
quarian researches,  may  be  referred  to.  MofUro^e 
Peerage,  1  Mac.  H.  L.  Cas.  401.  See  also  Clyde 
ydvigation  Trustees  v.  Laird,  ante,  col.  2008. 

10.  Remedial,  Penal  or  Pbohibitort. 

Bomedial.] — ^In  the  case  of  a  remedial  statute, 
everything  is  to  be  done  in  advancement  of  the 
remedy  that  can  be  done  consistently  with  any 
construction  that  can  be  put  upon  it.  Johnes  v. 
Johnes,  3  Dow,  15  ;  S,  P,,  Atcheson  v.  Ever  it  t 
Cowp.  391. 

It  is  by  no  means  unusual,  in  construing  a  re- 
medial statute,  to  extend  the  enacting  words 
beyond  their  natural  import  and  effect,  in  order 
to  include  cases  within  the  same  mischief.  St, 
Peter's,  York  (Bean  and  Chapter)  y,  Middle- 
borough,  2  Y.  &  J.  196. 

Statutes  intended  to  remedy  a  grievance  ought 
to  be  construed  liberally,  so  as  to  afford  the 
utmost  relief  which  the  fair  meaning  of  its 
language  will  allow.  Dapneto  v,  Wyllie,  TJic 
"  Piere  Superiore,''  6  L.  R.,  P.  C.  482  ;  43  L.  J., 
Adm.  20 ;  30  L.  T.  887  ;  22  W.  R.  777. 

Penal.] — When  the  words  of  a  statute  are 
equally  applicable  to  penal  or  to  civil  con- 
sequences, the  court  will  construe  the  statute  in 
favour  of  the  latter.  Dickinson  v.  Fletcher,  9 
L.  R.,  C.  P.  1  ;  43  L.  J.,  C.  P.  25  ;  29  L.  T.  540. 

Every  statute  which  introduces  a  capital 
punishment  must  be  construed  strictly.  Bex  v, 
Hartey,\  Wils.  164. 

As  a  general  rule,  where  a  penalty  is  affixed 
by  an  act  of  parliament  to  an  act  or  omission, 
such  penalty  is  the  only  punishment  or  loss  in- 
curred by  the  party  guilty  of  such  act  or  omis- 
sion. Knowle,  In  re,  46  L.  J.,  Ch.  625  ;  37  L.  T. 
351  ;  25  W.  R.  822. 

When  a  statute  inflicts  a  penalty  for  not  doing 
an  act  provided  for,  the  penalty  enacted  implies 
that  there  is  a  legal  compulsion  to  do  the  act  in 
question,  and  this  principle  is  not  affected  by  the 
fact  that  the  penalty  has  a  particular  destination. 
Bedpath  v.  Allan,  4  L.  R.,  P.  C.  C.  511 ;  42  L.  J., 
Adm.  8  ;  27  L.  T.  725  ;  21  W.  R.  276  ;  9  Moore, 
P.  C.  C,  N.  S.  340. 

A  statute  which  is  penal  must  be  construed 
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strictly.    Lloyd  v.  Bosbee,  2  Gamp.  453  ;  *S'.  P., 
Stephenson  t.  IligginsoHj  3  H.  L.  Cas.  638.] 

In  construing  a  statute  by  which  a  penalty  is 
imposed,  wc  must  look  strictly  at  the  language 
in  order  to  see  whether  the  person  against  whom 
the  penalty  is  sought  to  be  enforced  has  com- 
mitted an  offence  within  the  section.  Oraff  v. 
Evans,  8  Q.  B.  D.  377  ;  61  L.  J.,  M.  C.  26  ;  46 
L.  T.  347  ;  30  W.  R.  381  ;  46  J.  P.  262. 

Prohibitory,  what  are.]— The  9  Geo.  2,  c.  36 
(Mortmain  Act),  is  a  prohibitory,  not  a  penal 
statute.  Philpot  v.  St,  Oeorge*n  Hospital,  6 
H.  L.  Cas.  338  ;  3  Jur.,  N.  S.  1269. 

Where  a  statute,  with  the  view  of  affording 
protection  to  the  public,  imposes  a  penalty  for 
doing  an  act,  it  thereby  prohibits  the  act  itself, 
and  renders  it  illegal.  IXAllex  v.  Jows,  26  L.  J., 
Ex.  79  ;  2  Jur.,  N.  S.  979. 

The  3  Hen.  8,  c.  1 1,  which  imposes  a  penalty  on 
ft  person  exercising  or  occupying  himself  as  a  sur- 
geon without  being  duly  admitted,  is  a  prohibition 
of  his  practising  as  a  suigeon,  and  disables  him 
from  reooYcring  for  work  and  labour  as  such.    Ih, 

The  44  Geo.  3,  c.  98,  s.  14,  which  imposes  a 
penalty  on  any  unqualified  person  who  acts  as  a 
conyeyancer,  is  a  prohibitory  act,  and  therefore 
such  person  cannot  recover  the  fees  for  convey- 
ances drawn  by  him.  Taylor  v.  Orotoland  Gas 
and  Coh«  Company,  2  a  L.  R.  1247 ;  10  Ex.  293 ; 
23  L.  J.,  Ex.  254  ;  18  Jur.  913. 


Effect  of.] — ^^Vhen  a  statute  prohibits. 


mider  a  penalty,  any  person  from  agreeing  to 
pay  certain  expenses,  an  agreement  to  pay  such 
expenses  is  invalid,  and  no  action  is  maintainable 
upon  it,  although  the  statute  does  not  expressly 
prohibit  the  other  party  to  the  agreement  from 
receiving  such  expenses,  or  impose  a  penalty 
upon  him  for  so  doing.  O^Brien  v.  Dillon,  9  Ir. 
0.  L.  R.  318. 

Prohibitory  statutes  must  not  be  interpreted 
on  a  principle  of  tendency ;  if  anything  done  is 
substantially  that  which  is  prohibited,  the  thing 
is  void,  not  because  of  its  tendency,  but  because 
it  is,  within  the  true  construction  of  the  statute, 
the  thing  prohibited.  Philpot  v.  St,  George's 
Hospital,  supra, 

A  contract  entered  into  in  contravention  of  a 
statutory  provision,  whether  the  provision  is  ex- 
press  or  implied,  from  the  imposition  of  a  penalty, 
will  not  support  an  action.  Cundell  v.  Bawsan, 
4  C.  B.  376  ;  17  L.  J.,  C.  P.  311. 

Where  a  penalty  is  imposed  by  an  act  of  par- 
liament upon  any  transaction,  the  transaction 
will  be  illegal,  though  it  is  not  expressly  prohi- 
bited by  the  act.  Cork  and  Youghal  Bailway 
Company y  In  re,  4  L.  R.,  Ch.  748. 

In  a  statute  respecting  marriage,  prohibitory 
and  negative  words  do  not  create  a  nullity,  unless 
such  nullity  is  expressly  declared  in  the  statute. 
Cattarall  v.  Sweetman  or  Catterall,  1  Rob.  Ecc. 
Rep.  580  ;  9  Jur.  951. 

11.  Imposing  Taxes  or  Duties. 

Generally.] — Where  a  duty  is  imposed,  with  a 
retrospective  date  depending  on  a  fact  which 
has  taken  place,  and  which  is  provided  for  by 
the  alternative  expressions  "  shall  be,"  or  "  shall 
have  been  found,"  it  seems  that  the  duty  attaches 
from  such  retrospective  date.  Hume  v.  Haig, 
8  Bro.  P.  C.  198. 

The  principle  of  all  fiscal  legislation  is  this  :  if 


the  person  sought  to  be  taxed  comes  within  the 
letter  of  the  law  he  must  be  taxed,  however  great 
the  hardship  may  appear  to  the  judicial  mind  to 
be.  On  the  other  hand,  if  the  crown,  seeking  to 
recover  the  tax,  cannot  bring  the  subject  wiUiin 
the  letter  of  the  law,  the  subject  is  free,  however 
apparently  within  the  spirit  of  the  law  the  case 
may  otherwise  appear  to  be.  In  other  words,  if 
thei'e  is  admissible,  in  any  statute,  what  is  called 
an  equitable  construction,  certainly  such  a  con- 
struction is  not  admissi^Dle  in  a  taxing  statute, 
where  you  can  simply  adhere  to  the  wonls  of  the 
statute.  Partington  v.  Att.^Cfeti,,  4  L.  R.,  H.  L. 
Cas.  122— Per  Cairns  (Lord). 

A  taxing  act  is  to  be  construed  upon  the 
same  principle  and  by  the  same  rules  as  any 
other  act.  Mersey  Books  and  Harbour  Board 
V.  Lucas,  61  L.  J.,  Q.  B.  118  ;  46  J.  P.  388— Per 
Brett,  L.  J. 

Taxing  acts  must  be  construed  strictly.  And 
where  therefore  land  which,  in  4  Will,  k,  M.^ 
being  employed  for  charitable  purposes,  as  the 
site  of  an  almshouse  or  hospital,  was  on  that 
account  declared  by  a  statute  then  parsed  (4 
Will.  &  M.  c.  1)  to  be  exempt  from  the  land  tax 
at  that  time  imposed — and  the  like  words  of 
exemption  were  used  in  38  Geo.  3,  c.  5,  the  fact 
that  other  land  had  since  been  applied  to  the 
same  charitable  purposes,  and  the  original  land 
had  been,  by  order  of  the  Court  of  Chancery, 
directed  to  be  held  by  the  trustees  of  the  charity 
to  their  own  use,  freed  from  its  charitable  trusts, 
did  not,  without  more,  render  it  liable,  even  in 
the  hands  of  a  tenant,  to  the  taxation  from 
which  it  had  been  previously  exempt.  Cojp  y. 
Babbits,  3  App.  Cas.  473  ;  47  L.  J.,  Q.  B.  385  ; 
88  L.  T.  430 ;  26  W.  R.  483. 

Intention  to  Tax  must  be  Clearly  Shewn.] — 
Acts,  in  order  to  infringe  upon  the  legal  rights  of 
the  subject,  and  especially  to  impose  a  tax,  must 
be  expressed  in  language  clear  beyond  all  reason- 
able doubt.  Shato  v.  Bttddin,  9  Ir.  C.  L.  R.  214  ; 
S.  P,,  B€g,  V.  Mallow  Union,  12  Ir.  C.  L.  R.  35. 

An  intention  to  impose  a  charge  on  the  subject 
must  be  shewn  by  clear  and  unambiguous  lan- 
guage. Oriental  Bank  Corporation  v.  Wright, 
5  App.  Cas.  842,  856  ;  60  L.  J.,  P.  C.  1  ;  43  L.  T. 
177— P.  C. 

Where  such  intention  is  doubtful,  that  mean- 
ing must  be  adopted  which  is  most  beneficial  to 
the  public.  Pryce  v.  Monmouthshire  Canal  and 
Bailway  Companies,  4  App.  Cas.  187  ;  49  L.  J^ 
Ex.  130  ;  40  L.  T.  630  ;  27  W.  R.  666. 


Exeeption  or  Xodifieation.] — ^The  cases 


which  have  decided  that  taxing  acts  are  to  be 
construed  strictly,  probably  meant  little  more 
than  this — that,  inasmuch  as  there  was  not  any 
k  priori  liability  in  any  subject  to  pay  any  par- 
ticular tax,  or  any  antecedent  relationship  be- 
tween the  taxpayer  and  the  taxing  authority, 
no  reason  founded  on  any  supposed  relationship 
of  the  taxpayer  and  the  taxing  authority  could 
be  brought  to  bear  upon  the  construction  of  the 
act,  and  thcrcfore  the  taxpayer  had  a  right  to 
stand  upon  a  literal  construction  of  the  words 
used,  whatever  might  be  the  consequences.  I 
cannot  think  this  principle  applies  to  any  con- 
siderable extent  where  the  payment  spoken  of  in 
the  act  is  a  payment  to  be  made  in  return  for 
services  rendered,  and  above  all  in  a  case  where 
parliament  does  not  step  in  to  give  the  right  to 
payment,  but  rather  to  moderate  and  limit  a 
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right  to  payment  which  otherwise  might  exist 
without  *limit,  or,  at  all  events,  with  only  such 
limits  as  would  be  placed  upon  it  by  a  quantum 
mcniit  assessment — Per  Cairns,  L.  C.    lb. 


Aots  prepared  by  Company  ttriotly  eon- 


Btmed  againat  it.] — The  respondents  had  the  pre- 
paration of  their  own  measure,  and  were  bound  to 
see  that  it  fitly  expressed  the  purposes  of  parlia- 
ment. They  were  not  forced  to  adopt  tne  act 
if  they  had  reason  to  complain  of  its  harshness 
or  injustice ;  and  it  behoved  them  to  have  any 
terms  favourable  to  themselves  and  involving 
burthens  on  the  public  explicitly  and  unequi- 
vocally stated.  If  they  have  not  done  so,  the 
fault  is  theirs,  and  they  must  take  the  conse- 
cjncnces.    lb. 

Construed  in  Favonr  of  Penon  sought  to  be 
Charged.] — Clauses  in  acts  empowering  com- 
panies to  levy  a  charge  upon  the  public,  as  in 
railway  acts,  for  example,  must,  where  the  mean- 
ing is  doubtful,  be  construed  favourably  for  the 
public.  Stockton  and  Darlington  Railway  Com' 
Ifany  v.  Barrett,  11  C.  &  F.  598  ;  8  Scott,  N.  R. 
(»41;  7M.  &G.  870. 

Although  when  an  act  imposing  a  duty  or  a 
toll  is  equally  capable  of  two  constructions,  it  is 
to  be  construed  so  as  to  relieve,  and  not  to  impose 
a  burden  upon,  the  subjects  of  the  realm  ;  yet  if 
of  the  two  constructions  the  one  is  reasonable, 
and  will  effect  the  object  of  the  act,  which  the 
other  construction  will  not,  the  former  is  to  be 
adopted.  Hibernian  Mine  Company  v,  Tuke^  8 
Ir.  0.  L.  R.  321. 

It  is  a  very  well-established  rule,  that  if  a 
statute  imposes  a  charge  on  the  subject,  it  must 
be  strictly  construed  as  against  the  party  in 
whose  favour  the  charge  is  imposed.  Reg,  v. 
Barclay,  8  Q.  B.  D.  306  ;  51  L.  J.,  M.  C.  27  ;  iff 
L.  T.  102  ;  30  W.  R.  472  ;  46  J.  P.  167. 

Bate — Bnrthen  of  Proof.] — ^Whenever  it  is 
sought  to  impose  a  rate,  the  burthen  lies  on  those 
seeking  to  enforce  it  to  shew  that  the  words  used 
by  the  legislature  are  clear  and  unambiguous  in 
order  to  charge  the  subject.  Ingram,  v.  Brink- 
water,  44  L.  J.,  P.  C.  83  ;  32  L.  T.  746. 

Doetrine  that  Xoney  to  be  Laid  out  in  Land  is 
Land.] — The  doctrine  of  the  court  of  equity, 
that  money  directed  to  be  laid  out  in  land  is 
land,  does  not  extend  to  the  interpretation  of 
statutes  imposing  duties  on  personal  estate.  Be 
Laitcey,  In  re,  4  L.  R.,  Ex.  345. 

12.  Powers  Confebred  by. 

Generally.] — The  court  cannot  impute  to  the 
legislature,  in  passing  statutes  confirming  titles 
created  by  means  of  parliamentary  powers, 
ignorance  of  the  transactions  which  had  taken 
place  in  exercise  of  such  powers.  Beaden  v. 
KiJig,  9  Hare,  522. 

Where  persons  have  special  powers  conferred 
on  them  by  parliament  for  effecting  a  particular 
purpose,  they  cannot  be  allowed  to  exercise  those 
pow^ers  for  any  purpose  of  a  collateral  kind. 
(ralloway  v.  London  (^Mayor^,  1  L.  R.,  H.  L. 
:U  :  36  L.  J.,  Ch.  477  ;  12  Jur.,  N.  S.  747 ;  14 
L.  T.  865. 

When  the  legislature  has  conceded  power  to  a 
boily  of  adventurers  for  a  certain  purpose  (as, 


for  example,  the  formation  of  a  railway),  such  a 
body  must  shew  some  ground  for  the  concession, 
and  the  legislature  has  no  concern  with  its  means 
for  obtaining  the  funds  to  carry  its  declared 
objects  into  effect,  and  in  order  to  effect  them  it 
must  not  exceed  the  limits  of  its  powers.  But 
the  case  is  different  where  an  existing  public 
body,  such  as  the  corporation  of  a  city,  is  in- 
trusted by  the  legislature  with  the  duty  of 
making  public  improvements  in  its  city,  and  the 
I  powers  thus  intrusted  to  it  for  such  a  purpose 
I  will  not  be  subject,  as  in  the  other  case,  to  a 
strict  and  restrictive  construction.    lb, 

Doea  not  neoeBiarily  affect  preTiouBly-ezieting 
Bight.  1 — An  affirmative  statute,  giving  a  new 
right,  does  not  of  itself  and  necessarily  destroy 
a  previously  existing  right,  created  by  another 
statute  to  which  it  does  not  refer ;  but  will  do 
so,  if  it  appears  to  have  been  the  intention  of 
the  legislature  that  the  two  rights  should  not 
exist  together.  O' Flaherty  v.  M'Bowell,  6  H.  L. 
Cas.  142. 


Or  Bights  of  other  Persons.] — Where 


an  act  empowers  persons  to  deal  with  their  own 
property,  or  with  property  in  a  place  or  district 
or  defined  by  a  description,  and  does  not  by  ex- 
press words,  or  by  necessary  implication,  import 
that  the  legislature  intended  to  affect  the  rights 
of  other  persons  in  other  property,  courts  of  law 
do  not  construe  mere  general  words  in  the  act 
as  affecting  the  rights  of  strangers  as  to  pro- 
perty not  within  the  description  of  that  with 
which  the  act  expressly  purports  to  deal.  Baw- 
son  V.  Paver,  6  Hare,  415  ;  16  L.  J.,  Ch.  274  ;  11 
Jur.  766. 

When  persons  having,  as  a  class,  certain 
privileges,  are  by  statute  subjected  to  cer- 
tain liabilities,  their  privileges  being  expressly 
reserved  to  them,  and  other  persons  having  the 
same  privileges,  are  afterwards,  as  a  class,  sub- 
jected to  the  same  liabilities,  but  nothing  is  said 
of  their  privileges,  these  privileges  shall  con- 
tinue to  exist.  JVetccastlc  (Buke)  v.  Morris,  4 
L.  R.,  H.  L.  661  ;  40  L.  J.,  Bk,  4  ;  23  L.  T.  569  ; 
19  W.  R.  26. 

Power  to  Pnblie  Body — Extent  of.] — Where 
the  legislature  gives  power  to  a  public  body  to  do 
anything  of  a  public  character,  the  legislature 
means  also  to  give  to  the  public  body  all  lights, 
without  which  the  power  would  become  wholly 
unavailable,  although  such  a  meaning  cannot  be 
implied  in  relation  to  circumstances  arising  acci- 
dentally only.  Dudley  (^Corporation'),  In  re,  8 
Q.  B.  D.  93  ;  61  L.  J.,  Q.  B.  124  ;  45  L.  T.  734  ; 
46  J.  P.  340— Per  Brett,  L.  J. 

Ashbury  Railway,  ^'O,,  Company  v.  Riehc  (7 
L.  R.,  H.  L.  653)  appears  to  me  to  decide  this, 
at  all  events,  that  where  there  is  an  act  of  parlia- 
ment creating  a  corporation  for  a  particular  pur- 
pose, and  giving  it  powers  for  that  particular 
purpose,  what  it  does  not  expressly  or  impliedly 
authorize  is  to  be  taken  to  hQ  prohibited.  Att,- 
Gen,  V.  Great  Eastei'n  Railway  Company,  5 
App.  Cas.,  at  p.  481 — Per  Blackburn  (Lord). 

Whenever  the  legislature  has,  by  a  special  act, 
conferred  powers  upon  a  corporation  or  a  body 
of  commissioners  for  an  object  of  public  benefit, 
those  powers  are  not  affected  by  a  subsequent 
statute  giving  to  other  persons,  for  another  pub- 
lic purpose,  inconsistent  powers,  in  terms  which, 
from  their  generality,  would  seem  to  overrule 
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the  powers  given  by  tbe  fonner  act.  Londtm 
and  Blaekwall  Railway  Company  v.  Limehimie 
DUtrict  Board  of  Works,  3  Kay  &  J.  123 ;  26 
L.  J.,  Ch.  164. 

A  railway  company  was  empowered  by  its 
special  act  to  widen  a  branch  of  the  railway 
passing  through  London,  and  to  boild  additional 
stations.  In  conformity  with  the  powers  so 
given,  the  company  proceeded  to  erect  a  station 
on  its  hind  by  the  side  of  a  highway,  within  the 
distance  required  to  be  left  between  buildings 
and  highways  in  London,  by  the  Metropolis 
Management  Act,  which  had  passed  shortly  after 
the  special  act  of  the  company  : — Held,  that  the 
powci-s  conferred  on  the  company  by  their 
special  act  were  not  controlled  by  the  latter 
statate,  and  that  the  company  was  authorized  so 
to  build  their  station.    lo. 

By  a  statute  passed  prior  to  the  special  act, 
the  trustees  of  the  particular  highway  had  power 
to  prevent  any  building  being  erected  so  near  to 
the  road  as  the  station  was  being  built.  The 
Metropolis  Management  Act  repealed  this  statute, 
and  vested  this  authoritv  in  the  managing  body 
thereby  constituted  : — Aeld,  that  the  trustees  of 
the  road  must  be  taken  to  have  been  present  at 
the  passing  of  the  special  act,  as  well  as  of  the 
Metropolis  Act,  and,  therefore,  the  powers  given 
by  the  railway  act  must  prevail.    Ih, 


Two  BtatutM — Aeting  under  whioh  pre- 


inmed.] — Where  a  public  body  may  have  acted 
under  two  statutes,  one  of  which  increases  its 
liability,  and  there  is  no  evidence  to  shew  under 
which  statute  it  did  act,  the  presumption  is  that 
it  acted  in  pursuance  of  that  statute  under  which 
its  liability  was  not  increased.  Burton  v.  Salford 
iMayor'),  11  Q.  B.  D.  286  ;  52  L.  J.,  Q.  B.  668  ; 
49  L.  T.  43  ;  31  W.  B.  816— Per  Cave,  J. 

ITon-Liability  for  Damage  where  the  Inevit- 
able Besnlt  of  Compliance  with  tiie  statute.] — 

The  defendants,  under  the  |X)wers  confeiTed 
upon  them  by  the  Metropolis  Local  Manage- 
ment Act,  1866  (18  &  19  Vict.  c.  12),  ss.  135, 
136,  constructed,  and  properly  constructed, 
a  sewer  having  its  outfall  at  Deptford  Greek, 
a  little  above  the  plaintiff's  coal  wharf, 
with  water-gates,  which  it  was  the  dutv  of  the 
person  in  charge  of  them  to  open  when  the  water 
within  them  became  eight  feet  deep, — a  depth 
which  was  reached  only  in  heavy  rainfalls.  On 
the  29th  of  August,  1879,  there  was  an  excep- 
tionally heavy  rainfall,  and  it  became  necessary 
to  open  the  water-gates  to  prevent  a  large  dis- 
trict from  being  flooded.  This  having  been 
done,  and  the  rain  increasing  in  violence,  the 
rush  of  water  from  the  sewer  carried  away  a 
portion  of  the  plaintiff's  wharf,  with  a  barge 
moored  thereto  and  a  quantity  of  coals  deposited 
therein  and  thereon : — Held,  that  the  injury 
complained  of  was  occasioned  by  the  opening  of 
the  water-gates,  and  not  by  the  act  of  God,  and 
therefore  the  defendants  were  prim&  facie  liable 
for  the  damage  done,  within  the  principle  of 
Rylands  v.  Fletcher  (3  L.  R,  H.  L.  330)  :  but 
that,  as  they  were  a  public  body  acting  in  the 
discharge  of  a  public  duty,  and  as  that  which 
happened  was  only  the  inevitable  result  of 
what  parliament  had  authorized  them  to  do, 
they  were  not  liable.  Bixon  v.  Metropolitan, 
Board  of  WorJu,  7  Q.  B.  D.  418  ;  50  L.  J.,  Q.  B. 
772 ;  45  L.  T.  312  ;  30  W.  R.  83  ;  46  J.  P.  4— Per 
Coleridge,  C.  J. 


Aeti  whieh  might  be  eanied  out  without  Pvr- 
ehaaing  Laada — Oau  of  Proof  at  to  Owaerahip 

of  Lamdt.] — Provisions  in  different  acts  of  par- 
liament appointed  oonaervators  of  a  river  navi- 
gation and  gave  them  full  powers  to  do  what 
was  necessary  for  carrying  the  object  of  the  acts 
into  effect,  including  powers  to  purchase  land  and 
levy  tolls.  The  conservators  executed  the  powers 
of  the  acts  so  far  as  related  to  the  improvement 
of  the  river  navigation,  and  the  making  of  tow- 
ing-paths, and  they  levied  tolls.  There  was  no 
evidence  that  they  had  actually  purchased  any  of 
the  land  that  lay  along  the  course  of  the  navi- 
gation, and  had  boen  used  to  form  the  towing- 
paths  : — Held,  that,  as  the  acts  might  be  carri^ 
into  effect  without  purchasing,  the  burden  of 
proof  lay  on  the  conservators  to  shew  that  they 
had  purchased;  and  since  they  had  failed  to 
shew  it,  though  they  were  entitled  to  an  injunc- 
tion to  pi-event  any  owner  of  adjoining  land 
from  so  using  the  tow^ing-paths  as  to  obstruct 
in  any  way  their  free  use  for  the  purposes  of  the 
navigation,  they  were  not  entitled  to  be  treated 
as  owners  of  the  soil  of  the  towing-paths.  Zee 
Xavigation  Conservators  v.  Button^,  6  App.  Gas. 
685  ;  61  L.  J.,  Ch.  17  ;  45  L.  T.  385  ;  30  W.  R. 
233  ;  46  J.  P.  164— H.  L.  (E.). 

Btatntory  Obligation — Kotioe  of.] — When  a 
person  is  bound  by  a  private  act  to  do  certain 
acts  whenever  necessary,  and  the  necessity  is 
within  the  knowledge  of  the  person  for  whose 
benefit  the  acts  are  to  be  done,  and  cannot  be 
ascertained  by  the  person  who  is  to  do  them, 
the  obligation  to  do  the  acts  exists  only  after 
notice.  London  and  South-Western  llailway 
Company  v.  Mower,  1  C,  P,  D.  77  ;  45  L.  J., 
C.  P.  54  ;  33  L.  T.  687. 

A  private  act  authorized  the  making  of  a  road 
under  a  railway.  By  the  act  the  defendant  was 
bound  to  maintain  the  railway  bridge  over  the 
road,  under  the  superintendence  and  to  the  satis- 
faction of  the  engineer  of  the  railway  company, 
and  to  make  good  to  the  railway  company  all 
expenses  occasioned  by  reason  of  the  execution 
or  failure  of  the  works,  or  of  any  act  or  omission 
of  the  defendant.  Repairs  became  necessary, 
but  the  necessity  could  only  be  ascertained  by 
entry  on  and  examination  of  the  bridge.  The 
company  did  the  repairs  without  giving  notice 
to  the  defendant,  and  sued  for  the  expenses : — 
Held,  that  the  company  could  not  recover.    Ih. 

Statutory  Powers  when  a  Jnstifieation  for  a 
Knisaaee.] — If  the  legislature  prescribe  that  a 
public  body  shall  provide  hospital  accommoda- 
tion, no  injunction  could  issue,  provided  it  were 
proved  that  the  directions  of  the  act  could  not 
be  complied  with  at  all  without  creating  a 
nuisance.  And  if  a  position  has  not  been  speci- 
fic in  the  act  for  the  hospital,  the  onus  of  proof 
that  the  creation  of  a  nuisance  will  be  the  in- 
evitable result,  lies  on  the  persons  seeking  to 
justify  the  nuisance.  The  justification  depends 
on  their  making  good  these  two  propositions,  (1) 
that  such  arc  the  imperative  orders  of  the  legis- 
lature, and  (2)  that  they  cannot  possibly  obey 
those  orders  without  infringing  private  rights. 
Metropolitan  Asylvvi  BUtriet  Managers  v.  HiU^ 
6  App.  Cas.  208 ;  50  L.  J.,  Q.  B.  353 ;  44  L,  T. 
653  ;  29  W.  R.  617  ;  45  J.  P.  664— H.  L.  (E.)— 
Per  Watson  (Lord). 

Primft  facie  nobody  is  authorized  to  commit  a 
nuisance  under  an  act  of  parliament,  unless  it 
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appears  from  express  words  or  by  necessary  im- 

Slicatioii  that  the  act  was  to  be  done  or  might  be 
one  notwithstanding  its  tending  to  the  creation 
of  a  nuisance.  Vernon  r.  Si,  James  (  Ve*try%  16 
Gh.  D.  466  ;  50  L.  J.,  Ch.  81 ;  44  L.  T.  229  ;  29 
W.  B.  222— C.  A, 

Statutory  powers,  although  granted  for  the 
public  benefit,  are  only  co-extensive  with  the 
power  to  exercise  them  without  an  infringement 
of  the  general  law.  Where  the  exercise  of  such 
powers  is  not  compulsory  upon  those  to  whom 
they  were  granted, -and  new  and  unforeseen  cir- 
cumstances subsequently  arise  which  render  the 
exercise  of  them  a  nuisance,  an  indictment  lies  in 
respect  thereof.  JReg,  t.  Bradford  Navigation 
Company,  6  B.  &  S.  631  ;  34  L.  J.,  Q.  B.  191 ;  11 
Jur.,  N.  S.  769. 


Giving  Bights  ia  Aliaao  solo.]— The  rights 
thus  conferred  are,  as  regards  the  landowner,  of 
a  yery  onerous  nature,  and  being  thus  exercised 
in  alieno  solo,  must,  in  my  opinion,  be  construed 
strictly,  and  must  be  carried  no  further  than  the 
language  of  the  act  declaring  the  custom  ex- 
pressly warrants.  Wake  r.  Medfeam,  43  L.  T. 
123, 126  ;  44  J.  P.  681— Per  Cockburn,  C.  J. 

When  Power  Xzhanstad  or  Extingnished.] — 
An  agreement  was  entered  into  between  two 
water  companies,  by  which  company  A.  should 
take  over  the  works,  proTide  for  a  mortgage  debt, 
and  pay  interest  upon  the  shares  of  company  B. 
This  agreement  was  sanctioned  by  act  of  parlia- 
ment, and  the  transaction  was  carried  into  effect 
by  a  deed  of  January,  1857,  which  provided  that 
if  company  A.  (or  their  intended  assignees,  the 
corporation  or  local  board  of  health),  being  de- 
sirous of  becoming  the  absolute  and  unrestricted 
owners  of  the  works  of  company  B.,  subject  only 
to  the  mortgage  debt,  should,  **  on  or  before  any 
25th  December,  after  having  given  to  company 
B.  six  months'  previous  notice  of  their  desire  to 
avail  themselves  of  the  option  thereby  given,  pay 
unto  the  company  B."  46.2462.,  the  amount  of 
their  share  capital,  the  paity  so  paying  should 
become  absolutely  entitled  to  the  works.  In  June, 
1870,  the  corporation,  who  had  acquired  the  in- 
terest of  company  A.,  gave  notice  to  company 
B.  of  their  intention  to  pay  this  sum  on  the  25th 
of  December  following,  but  they  were  unable 
from  want  of  funds  to  carry  out  the  purchase. 
In  June,  1871,  they  again  gave  notice  that  they 
would  pay  the  money  on  the  25th  of  December, 
1871  : — Held,  that  the  corporation,  by  giving  the 
first  notice  and  failing  to  act  upon  it,  had  not 
lost  the  right  given  to  them  by  the  deed  of 
January,  1857,  of  purchasing  after  six  months* 
notice,  on  or  before  any  25th  day  of  December. 
Ward  V.  Wolterhamptmi  Waterworks  Company, 
13  L.  R..  Eq.  243 ;  41  L.  J.,  Ch.  308  ;  25  L.  Ti 
487  ;  20  W.  R.  85. 

When  powers  to  make  certain  works  are 
gi'anted  by  act  of  parliament,  they  can  only  be 
exercised  once  and  for  all,  and  the  grantees  have 
no  power  afterwards  to  enlarge  such  works. 
Taylor  v.  St,  Helens  (^Corjwratuni),  6  Ch.  D. 
2G4  ;  46  L.  J.,  Ch.  857  ;  37  L.  T.  253  ;  25  W.  R. 
885. 

Imposing  Toll.]— When  an  act  authorizes  the  | 
exaction  of  a  toll,  the  accommodation  for  which 
the  toll  is  authorized  must  be  provided.    Ait  on 
V.  Stephen y  1  App.  Cas.  456. 


13.  IMPEBATIVE  OB  PEBMISBIVB. 


IMftiiietion  between.] — Negative  words  will 
mako  a  statute  imperative  ;  words  in  the  affiima- 
tive  are  directory  only.  Aew  y.  Leicester  {Jus- 
tices), 9  D.  &  R.  772 ;  7  B.  &  C.  12. 

A  statute  enacted,  that  certain  persons  should 
be  a  company,  and  that  it  should  be  lawful  for 
the  plaintiff  to  sell  his  letters-patent  to  them. 
It  then  made  regulations  for  the  company,  and 
by  a  subsequent  section  recited  that  the  letters- 
patent  had  become  void  from  the  non-inrolment 
of  them  within  four  months,  and  enacted,  that 
the  letters-patent  should  be  as  valid  and  effec- 
tual, to  all  intents  and  purposes,  as  if  duly 
inrolled : — Held,  that  the  last  section  was  not 
conditional  upon  a  compliance  with  the  previous 
sections,  and  that,  in  an  action  by  the  patentee 
for  an  infringement  of  the  patent,  a  plea  shew- 
ing that  the  previous  sections  had  not  oeen  com- 
plied with  was  no  answer.  Stead  v.  Carey,  1 
C.  B.  496  ;  14  L.  J.,  C.  P.  177  ;  9  Jur.  511. 

By  an  act  for  paving  and  lighting  a  township, 
the  commissioners  for  cariying  the  act  into  exe- 
cution were  empowered  from  time  to  time  to 
enter  into  contract  or  contracts  for  the  perform- 
ance of  the  works,  or  for  furnishing  materials  for 
the  performance  thereof,  or  for  any  other  of  the 
purposes  of  the  act,  with  any  persons  who  should 
be  willing  to  undertake  and  engage  in  the  same  ; 
provided  always,  that  no  such  contract  should 
be  nuule  for  a  longer  term  than  three  years,  and 
before  such  contract  should  be  entered  into,  ten 
days^  public  notice  at  the  least  should  be  given, 
in  order  that  persons  might  make  proposals  to  the 
commissioners  at  a  time  and  place  in  such  notice 
to  be  specified ;  and  all  such  contracts  should 
specify  the  several  works  to  be  done,  and  the 
prices  to  be  paid  for  the  same,  and  the  times 
when  the  works  were  to  be  completed,  together 
with  the  penalties  to  be  incurred  in  the  case  of 
non-performance  ;  and  the  same  should  be  signed 
by  the  commissioners,  or  by  any  three  of  them, 
or  by  their  clerk,  and  by  the  person  or  persons 
contracting  to  perform  such  works  ;  and  copies 
of  the  contract  should  be  entered  in  a  book  to  be 
kept  by  the  clerk  to  the  commissioners : — Held, 
that  the  proviso  in  this  clause  applied  to  the 
duration  of  the  contract  only,  and  that  the  sub- 
sequent provisions  were  directory  only,  and  not 
conditional,  and  that  a  contract,  signed  other- 
wise than  in  the  manner  therein  pointed  out, 
was  not  therefore  void.  Cole  v.  Green,  (5  M.  & 
G.  872  ;  7  Scott,  N.  R.  682 ;  13  L.  J.,  C.  P.  30. 

By  11  k  12  Vict.  c.  63,  s.  86,  the  local  board 
of  health  may  enter  into  all  such  contracts  as 
may  be  necessary  for  carrying  the  act  into  exe- 
cution ;  and  every  such  contract,  whereof  the 
value  or  amount  shall  exceed  lOZ.,  shall  be  in 
writing  and  sealed  with  the  seal  of  the  local 
board : — Held,  that  a  contract  which  did  not 
comply  with  this  condition  was  not  capable  of 
being  enforced.  Frend  v.  Dennett,  4  C.  B.,  N. 
S.  576  ;  27  L.  J.,  C.  P.  314  ;  4  Jur.,  N.  S.  897. 

By  '43  Geo.  3,  c.  59,  s.  2,  where  any  bridge  or 
bridges,  or  roads  at  the  end  thereof,  repaired  at 
the  expense  of  any  county,  shall  be  narrow  and 
incommodious,  it  shall  and  may  be  lawful  to  and 
for  the  justices  of  the  county,  at  any  of  their 
general  quarter  sessions,  to  order  and  direct  such 
bridge  or  bridges,  and  roads,  to  be  widened,  im- 
proved and  made  commodious  for  the  public, 
provided  that  no  money  shall  be  applied  to  the 
amendment  or  alteration  of  any  such  bridge  or 
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bridges,  until  presentment  shall  have  been  made 
of  the  insufficiency,  inconveniency,  or  want  of 
reparation  of  such  bridge  or  bridges,  in  pur- 
suance of  some  or  one  of  the  statutes  made  and 
now  in  force  concerning  public  bridges  : — Held, 
that  the  section  is  permissive,  not  imperative, 
and  leaves  the  justices  a  discretion  whether  or 
not  to  order  a  bridge  to  be  widened,  though  it  is 
proved  to  them  to  be  narrow  and  incommodious. 
iVewport  Bridge,  In  re,  2  El.  &  El.  377  ;  39 
L.  J.,  M.  C.  52*;  6  Jur.,  N.  S,  97. 

Provisions  which  appear  on  the  face  of  them 
obligatory,  cannot,  without  strong  reasons  given, 
be  held  only  directory.  The  rule  is,  that  provi- 
sions with  respect  to  time  are  always  obligatory, 
unless  a  power  of  extending  the  time  is  given  to 
the  court.  Barker  v.  Palmar,  8  Q.  B.  D.  10 ; 
51  L.  J.,  Q.  B.  110 ;  45  L.  T.  480  ;  30  W.  R.  59— 
Per  Grove,  J.  S,  -P.,  Reg,  v.  Barclay,  8  Q.  B.  D. 
486  ;  61  L.  J.,  M.  C.  47  ;  46  L.  T.  336  ;  30  W.  R. 
672  ;  46  J.  P.  693— C.  A. 

•*  Shall"— "May."]— When  a  statute  declares 
that  something  "  shall  "  be  done,  the  language  is 
considered  imperative,  and  the  thing  most  be 
done ;  where  the  word  "  may  "  is  ftsed,  the  lan- 
guage is,  as  a  general  rule,  permissive.  Daviei 
V.  jyra»#,  9  Q.  B.  D.  243  ;  51  L.  J.,  M.  C.  136  ; 
46  L.  T.  419  ;  30  W.  R.  548  ;  46  J.  P.  471  ;  8,  P., 
Beg,  V,  Moutgom^ry shire  {Justices),  51  L.  J., 
M.  C.  95  ;  46  J.  P.  517. 

The  words  "  shall  and  may  "  are  only  impera- 
tive where  the  clause  in  a  statute  is  for  the 
public  benefit.  Rex  v.  Flock  wold  Itwloiure 
(^Commimoners),  2  Chit.  251. 

The  woid  "may,"  in  13  &  14  Vict.  c.  61 
(County  Courts  Extension  Act),  s.  13,  which  pro- 
vides that,  in  certain  cases,  the  court  or  a  judge 
at  chambers  may,  by  rule  or  order,  direct  that 
the  plaintiff  shall  recover  his  costs,  is  not  used  to 
give  a  discretion,  but  to  confer  a  power  upon 
the  court  or  judge,  and  the  exercise  of  such 
power  depends  not  upon  the  discretion  of  the 
court  or  judge,  but  upon  proof  of  the  particular 
case  out  of  which  such  power  arises.  MacDmtgal 
V.  PaterM07i,  11  C.  B.  755;  6  Ex.  337,  n. ;  21 
L.  J.,  C.  P.  27  ;  S.  P.,  Crake  v.  Powell,  2  El.  & 
B1.210;21  L.  J.,Q.  B.  183. 

The  words  of  s.  9,  "  shall  and  may,"  are  obli- 
gatory and  not  merely  permissive.  Chapma^i  v. 
MUvain,  5  Ex.  61  ;  1  L..  M.  &  P.  209  ;  19  L.  J., 
Ex.  228  :  14  Jur.  251. 


'*It  shall  be  Lawful"— Enabling  or  Com- 
pnlBory.] — The  words  in  a  statute  "it  shall  be 
lawful,"  of  themselves  merely  make  that  legal 
and  possible  which  there  would  otherwise  be  no 
right  or  authority  to  do.  Their  natural  meaning 
is  permissive  and  enabling  only.  But  there  may 
be  circumstances  which  may  couple  the  power 
with  a  duty  to  exercise  it.  It  lies  upon  those 
who  call  for  the  exercise  of  the  power  to  shew 
that  there  is  an  obligation  to  exercise  it.  Julins 
V.  Oxford  iBUhop),  5  App.  Cas.  214  ;  49  L.  J., 
Q.  B.  577  ;  42  L.  T.  546  ;  28  W.  R.  726  ;  44  J.  P. 
600. 

In  all  cases  where  jurisdiction  is  given  to  a 
court  of  justice  by  act  of  parliament,  by  the 
words  "  it  shall  be  lawful,"  those  words,  unless 
they  are  controlled  by  other  parts  of  the  act, 
give  the  court  a  discretion  in  the  exercise  of  that 
jurisdiction.  Bn'dgman.  Iji  re,  1  Drew.  &  Sm. 
M?4. 


Enabling   Worda  when    Compulsory.]  —  Eu- 
abling  words  are  always  compulsory  where  they 
are  words  to  effectuate  a  legal  right    Juliutt  v. 
Oxford  (^Bishop),  supra. 

An  act  for  making  a  railway  recited  that  the 
formation  of  the  railway  would  be  beneficial  to 
the  public,  and  that  the  company  was  willing  to 
execute  it,  and  the  power  of  compulsorily  taking 
lands,  with  the  then  ordinary  powers,  was  given 
to  the  company.  A  mandamus  issued,  command- 
ing the  company  to  complete  the  line  : — Held, 
that  the  mandamus  ought  not  to  go,  no  duty 
being  cast  on  the  company  to  make  the  line ; 
the  words  of  the  act  being  enabling,  not  obliga- 
tory, and  there  being  nothing  in  the  subjuct<-> 
matter  or  context  to  require  that  they  should  be 
construed  as  compulsory.  York  and  North  A/id^ 
land  Railway  Company  y,  Reg.  (in  error'),  1  El. 
&  BL  858  ;  7  Railw.  Cas.  459  ;  1  C.  L.  B.  119  :  22 
L.  J.,  Q.  B.  225  ;  17  Jur.  690— Ex.  Ch. 

When  Constraed  «part  from  Practice  under 
Previoni  Iiaw.]  — Where  an  act  recites  that 
the  manner  of  proceeding  in  certain  cases  re- 
quires amendment,  its  provisions  may  be  con- 
strued independently  of  the  practice  under  the 
previously-existing  law.  Or  at  all  events  the 
previous  practice  is  a  matter  of  very  slender  and 
remote  consideration.  Julius  v,  Oxford  (^Bishop)  j 
supra — Per  Penzance  (Lord). 

Permisaive  Words  give  a  Discretion.] — Where 
the  terms  of  a  statute  are  not  imperative,  bat 
permissive,  the  fair  inference  is  that  the  legisla- 
ture intended  that  the  discretion,  as  to  the  use  of 
the  general  powera  thereby  conferred,  should  be 
exercised  in  strict  conformity  with  private  rights. 
Metropolitan  Asylum  Bistrict  Managers  v.  Hilt, 
6  App.  Cas.  208  ;  50  L.  J.,  Q.  B.  353 ;  44  L.  T. 
653  ;  29  W.  K.  617  ;  45  J.  P.  664— Per  Watson 
(Lord). 

Where  an  act  directs  that,  under  certain  cir- 
cumstances, one  or  other  of  two  matters  shall  be 
done,  the  party  to  do  the  act  has  the  option  of 
doing  which  act  he  pleases.  Reg,  v.  Stmth' 
Eastern  Railway  Company,  3  H.  L.  Cas.  471  ;  I 
C.  L.  R.  932  ;  17  Jur.  901. 


Exemption   from   Bating.] — Under  the 


Sunday  and  Ragged  Schools  (Exemption  from 
Rating)  Act,  1869  (32  &  33  Vict.  c.  40),  s.  1,  by 
which  rating  authorities  may  exempt  from  their 
rates  buildings  used  as  Sunday  or  ragged  schools, 
the  rating  authority  has  a  discretion,  and  is  not 
bound  to  exempt  any  such  school.  Bell  v.  Crancy 
8  L.  R.,  Q.  B.  481  ;  42  L.  J.,  M.  C.  122  ;  29  L.  T. 
217  ;  21  W.  B.  911. 

14.  Repealed  ai^d  Revivkd  Statutes. 

How  Statntea  become  Bepealed.] — Where  a 
statute  made  an  offence  felony,  punishable  with 
death,  without  clergy,  and  a  subsequent  statute 
inflicted  a  milder  punishment  on  the  same 
offence,  the  latter  statute  was  a  virtual  repeal 
of  so  much  of  the  former  statute  as  related  to 
the  offence.  Rex  v.  BaHs,  1  Leach,  C.  C.  271  ; 
2  East,  P.  C.  609.  And  see  Rex  v.  Heath,  2  East, 
P.  C.  609. 

The  bare  recital  in  a  statute  is  not  sufficient  to 
repeal  the  positive  provisions  of  a  former  statute. 
Do}^  V.  Gray,  2  T.  R.  365. 

A  general  enactment  in  a  later  statute  does 
not  repeal  a  particular  enactment  in  an  earlier 
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statute,  unless  the  intention  to  do  so  is  manifest, 
or  the  implication  is  irresistible.  CoMerrator$ 
of  the  River  Thames  v.  Hall,  3  L.  IL,  C.  P.  415  ; 
37  L.  J.,  0.  P.  163  ;  18  L.  T.  361  ;  16  W.  R.  971. 

Affirmative  words  in  an  act  do  not  repeal  the 
provisions  of  a  former  act,  unless  there  is  some 
obvious  inconsistency  between  the  enactments. 
J^akimt  V.  Seaman,  9  M.  i:  W.  777. 

If  there  are  two  affirmative  statutes  incon- 
sistent and  incompatible  with  each  other,  the 
earlier  stati^te  is  repealed  by  the  later  one. 
O' Flaherty  v.  M'DowelL  G  H.  L.  Cas.  142  ;  4 
Jur.,  N.  S.  83. 

The  principle  to  be  applied  to  the  construction 
of  acts  is,  that  a  general  act  is  not  to  be  con- 
strued to  repeal  a  previous  particular  act,  unless 
there  is  some  express  reference  to  the  previous 
legislation  on  the  subject,  or  unless  the  two  acts 
are  necessarily  inconsistent.  Thorpe  v.  Adams, 
6  L.  R.,  C.  P.  126  ;  40  L.  J.,  M.  C.  52  ;  23  L.  T. 
810  ;  19  W.  R.  352  ;  S,  P.,  Reg,  v.  Champneys, 
6  L.  R.,  C.  P.  384, 394  ;  40  L.  J.,  G.  P.  95  ;  24  L.  T. 
181 ;  19  W.  R.  386. 

If  a  statute  prpfessesmerely  to  repeal  a  former 
statute  of  limited  operation,  and  to  re-enact  its 
provisions  in  an  amended  form,  an  intention  to 
extend  the  operation  of  its  provisions  to  classes 
of  persons  not  previously  subject  to  them  is  not 
to  be  presumed  as  a  necessary  inference,  unless 
the  intention  to  the  contrary  is  clearly  shewn. 
Bromn  v.  McLachlan,  4  L.*  R.,  P.  C.  543  ;  42 
L.  J.,  P.  C.  18  ;  21  W.  R.  277  ;  9  Moore,  P.  0.  C, 
N.  S.  384. 


By    ImplioatioiL]  —  A    public   general 


statute  held  to  have  been  impliedly  repealed, 
pro  tanto,  by  a  subsequent  affirmative,  b^t  in- 
consistent, local  and  personal  act.  Kelly,  Ex 
parte,  9  Ir.  R.,  C.  L.  114. 

By  3  &  4  Vict.  c.  85,  s.  6,  all  withs  and  par- 
titions between  any  chimney  or  flue,  which  at 
any  time  after  the  passing  of  this  act  shall  be 
built  or  re-built,  shall  be  of  brick  or  stone,  and 
at  least  equal  to  half  a  brick  in  thickness.  By 
the  Huddersfield  Improvement  Act,  1871,  Local 
and  Personal,  s.  Ill,  the  chimneys  and  flues  of 
every  new  building  shall  be  constructed  in  such 
a  mode  and  of  such  materials  and  dimensions  as 
shall  from  time  to  time  be  determined  on  and 
approved  by  the  corporation.  A  master  builder 
built  a  chimney  having  a  partition  of  stone 
slate  of  less  than  half  a  brick  in  thickness,  and 
was  convicted  of  so  doing  contrary  to  the  3  &  4 
Vict.  c.  85,  s.  6,  but  he  had  submitted  a  plan  and 
detailed  section  of  the  building  to  the  corpora- 
tion, in  accordance  with  which  it  was  built, 
under  s.  103  of  the  local  act,  and  such  plans 
had  been  approved  by  them  : — Held,  that  there 
was  not  such  a  contrariety  between  the  two  acts 
as  to  make  the  subsequent  local  act  repeal  by 
implication  the  prior  general  statute  so  as  to 
enable  the  corporation  to  dispense  with  the  re- 
quirements of  the  former  statute ;  and  the  con- 
viction was  held  good.  Hill  v.  Hall,  1  Ex.  D. 
411  ;  45  L.  J.,  M.  C.  153  ;  36  L.  T.  860. 

An  affirmative  statute  is  not  repealed  by  a 
subsequent  affirmative  statute,  unless  the  two 
cannot  stand  together.  Warrington,  Ex  parte, 
3  De  G.,  M.  &  G.  159  :  22  L.  J..  Bk.  33  ;  17  Jur. 
430. 

Repeal  by  implication  is  never  to  be  favoured ; 
it  is,  no  doubt,  the  necessary  consequence  of  in- 
consistent legislation  whenever  it  occurs,  but 
which  must  not  be  imputed  to  the  legislature 


unless  absolutely  necessary.  Bobhs  v.  Grand 
Junction  Waterworks  'Company,  9  Q.  B.  D.  158 ; 
51  L.  J.,  Q.  B.  604  ;  46  L.  T.  820 ;  31  W.  R.  15  ; 
46  J.  P.  766— Per  Field,  J^ 

The  mere  recital  in  a  subsequent  statute  of  an 
intention  to  repeal  a  former  specific  statute  will 
not  operate  by  implication,  to  repeal  the  former 
statute.  In  order  to  accomplish  such  a  repeal, 
there  must  be  a  clause  to  that  effect  in  the  latter 
statute.    Alahony  v.  Wright,  10  Ir.  C.  L.  R.  420. 

Mere  general  words  in  a  subsequent  affirma- 
tive statute,  not  referring  expressly  to  a  former 
specific  statute,  are  not  sufficient  to  effect  a  repeal 
of  the  former  statute,  if  both  statutes  can  stand 
together.    lb. 

Where  a  later  statute  describes  an  offence 
created  by  a  former  statute,  and  affixes  a 
different  punishment  to  it,  varying  the  pro- 
cedure, and  giving  an  appeal  when  thei-e  was 
no  appeal  before,  the  offence  must  be  prose- 
cuted under  the  later  statute.  Jftc?u4l  v. 
Brown,  1  El.  &  Bl.  267 ;  28  L.  J.,  M.  C.  63  ; 
5  Jur.,  N.  S.  707. 

When  a  statute  prohibits  a  particular  act,  and 
imposes  a  penalty  for  doing  it,  and  a  subsequent 
statute  imposes  a  different  penalty  for  the  same 
offence,  the  latter  statute  operates  as  a  repeal  of 
the  former.  Robinson  v.  Emerson,  4  H.  &  C. 
362,  365 ;  12  Jur.,  N.  S.  378  ;  14  L.  T.  391 ;  14 
W.  R.  658. 

If  two  statutes  can  be  read  together  without 
contradiction,  or  repugnancy,  or  absurdity,  or 
unreasonableness,  they  should  be  read  together. 
Reg.  V.  Mews,  60  L.  J.,  M.  C.  6  ;  43  L.  T.  404  ; 

45  J.  P.  93— Per  Brett,  L.  J.  And  see  Fulham 
Union  v.  Isle  of  Thanet  Union,  7  Q.  B.  D.  639  ; 
60  L.  J.,  M.  C.  101 ;  44  L.  T.  678  ;  29  W.  R.  723  ; 

46  J.  P.  552— C.  A. 

No  statute  can  lose  its  force  by  non-user  alone. 
Presumption  is  against  the  repeal  of  a  statute  by 
implication ;  but  a  subsequent  statute,  though 
not  expressly  referring  to  it,  will  be  taken  to 
have  repealed  a  prior  one,  if  the  provisions  of  the 
two  statutes  are  mcompatible  with  each  other  or 
would  lead  te  absurd  consequences.  The  India, 
B.  k  L.  221 ;  83  L.  J.,  Adm.  193  ;  12  L.  T.  316. 

Of  Speoifio  by  Oeneral  Snaotment] — It  is  now 
well  settled,  that  a  general  enactment  of  a  later 
act  cannot  repeal  a  specific  enactment  in  an 
earlier  act  merely  by  implication.  Oard  v.  Com- 
missioncrs  of  Setters,  49  L.  T.  327— Per  Kay,  J. 

When  Two  Acta  repugnant  to  each  other 
come  into  operation  on  the  same  Day.  ] — Where 
two  acts  come  into  operation  on  the  same  day, 
and  are  repugnant,  the  one  which  last  received 
the  royal  assent  virtually  repeals  the  other.  Rex 
V.  Middlesex  (JtiMiees),  1  D.  P.  C.  117  ;  2  B.  & 
Ad.  818. 

Bepeal  <'  Except  as  to  Acts  done  under  them."} 
— A  proviso  in  a  repealing  st^itute,  that  the  re- 
pealed statutes  shall  be  repealed,  "  except  as  to 
acts  done  under  them,"  will  operate  to  preserve 
to  parties  sued  for  acts  allied  to  have  been  done 
under  colour  of  the  powers  of  the  repealed 
statutes,  a  protection  which  those  statutes  con- 
ferred upon  persons  sued  for  such  acts,  at  all 
events,  if  the  action  is  brought  before  the  re- 
pealing statu u^  passes.  Foster  v.  Prit chard,  2 
H.  &  N.  151  ;  2IJ  L.  J.,  Ex.  216. 

Clanses  which  Limit  the  Bight  of  the  Crown.] 
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— Claases  which  limit  in  any  way  the  right  of  the 
crawn  must  be  oonsideiecl  as  repealed  by  subse- 
quent statutes,  imless  expressly  re-enacted.  Att,' 
Gen,  V.  Kewman,  1  Price,  438. 

Sepaal  of  Btatat«  laoorporated  \j  Beferinoe.] 

—Where  a  statute  is  incorporated  by  reference 
into  a  second  statute,  the  repeal  of  the  first 
statute  by  a  third  does  not  a^ect  tiie  second. 
ClarJie  v.  Bradlavgh,  8  Q.  B.  D.  69  ;  51  L.  J., 
Q.  B.  7  ;  46  L.  T.  52 ;  SO  W.  R.  55— Per  Brett,  L.  J, 

Consolidation  of  Sopoaled  Statatoo.]— An  act 
repealed  existing  statutes  and  gare  certain 
powere  *Mn  terms  of  the  said  recited  acts," 
which  were  the  repealed  statutes  : — ^Held,  that 
this  phrase  incorporated  the  provisions  of  the 
repealed  statutes  and  consolidated  them.  Blan- 
tyre  QLord)  v.  Clyde  Navigation.  Tmstees^  6 
App.  Cas.  273— H.  L.  (Sc). 

«  Sopoalittg  Statute  "  Spent— SoviTal  of  For- 
mer  Act.] — ^Where  a  statute  professes  to  repeal 
absolutely  a  prior  law,  and  substitutes  other 
provisions  on  the  same  subject,  which  are 
limited  to  continue  only  till  a  certain  time, 
the  prior  law  does  not  reyive  after  the  repeal- 
ing statute  is  spent,  unless  the  intention  of  the 
legislature  to  that  effect  is  expressed.  Warren 
V.  Witidle,  3  East,  205. 

Where  a  repealing  statute  is  repealed,  the  first 
statute  is,  after  the  day  on  which  the  third 
statute  takes  effect,  revived  ab  initio,  and  not 
merely  as  from  that  day.  Phillips  v.  Hiwwood^ 
5  M.  &  R.  16  ;  10  B.  &  C.  39. 

Bflbet  of  Bepeal.] — In  oi-der  to  ascertain  the 
effect  of  a  repealing  statute  the  repealed  words 
must  be  looked  at.  Where  in  any  statute  special 
words  arc  followed  by  general  words,  any  subject- 
matter  which  is  aptly  described  by  the  special 
words,  comes  within  the  purview  of  the  statute 
by  force  of  the  special  woids,  and  not  of  the 
general  words.  If,  therefore,  the  special  words 
are  repealed,  the  subject-matter  ceases  to  be 
within  the  purview  of  the  statute,  though  aptly 
described  by  the  general  words  in  the  absence  of 
the  special  words.  Att.- Gen.  v.  Lamplovgh,  3 
Ex.  D.  214  ;  47  L.  J.,  Ex.  565  ;  38  L.  T.  87  ;  26 
W.  R.  323— C.  A. 

No  proceedings  can  be  pursued  under  a  re- 
pealed statute,  though  commenced  before  the 
repeal,  unless  by  special  exception.  Miller's 
case,  3  Wils.  420  ;  1  W.  Bl.  451. 

An  act  from  its  passing  repealed  a  former  act 
which  ousted  clergy  from  a  certain  offence,  and 
imposed  a  new  punishment  on  the  same  offence 
from  and  after  its  passing: — Held,  that  an 
offence  committed  before  the  passing  of  the  new 
act,  but  not  tried  till  after,  was  not  liable  to 
be  punished  under  either  of  these  statutes.  Rex 
V.  JPKenzie,  R.  &  R.  C.  C.  429. 

Where  an  act  directs  a  mode  of  procedurcVto 
be  adopted  as  contained  in  a  former  act.  the  re- 
peal of  such  act  docs  not  operate  to  repeal  the 
procedure  directed,  which  is  to  be  considered  as 
incorporated  in  the  latter  act.  Reg,  v.  Stocky  3 
N.  &  P.  420  ;  8  A.  &  E.  405. 

Effect  of  the  repeal  of  a  statute  which  modified 
a  former  statute  considered.  Glaholm  v.  Barker^ 
1 L.  R.,  Ch.  223 ;  35  L.  J.,  Ch.  259  ;  12  Jur.,  N.  S. 
82  ;  13  L.  T.  653  ;  14  W.  R.  296. 

Where  an  act  or  part  of  an  act  is  repealed,  it 
must,  except  as  to  transactions  which  are  past 


and  closed,  be  considered  as  if  it  had  never 
existed.  Grisewood,  Ex  parte,  4  De  G.  &  J. 
544  ;  28  L.  J.,  Ch.  769  ;  5  Jur.,  N.  S.  1191. 

Where  a  road  has  been  presented  by  a  magis- 
trate, under  13  Geo.  3,  c.  78,  s.  24,  and  the  pre- 
sentment was  removed  by  certiorari  after  tria], 
but  before  judgment  that  statute  was  repealed  by 
5  &  6  Will.  4,  c  50,  8.  1 :— Held,  that  the  court 
could  not  give  judgment  for  the  crown,  as  the 
proceedings  were  founded  on  the  presentment 
which  was  no  longer  valid.  Beg.  v.  Mawgan,  3 
N.  &  P.  502  ;  8  A.  &  S.  496. 

After  a  statute  has  been  repealed  it  cannot  be 
acted  upon  in  respect  of  a  proceeding  under  it 
commenced  before  its  repeal,  and  in  &i8  respect 
there  is  no  valid  distinction  between  matters  of 
form  and  substance.  Where,  therefore,  between 
the  finding  of  an  indictment  for  non-repair  of  a 
road  and  plea  pleaded,  the  statute  alone  upon 
w^hich  the  indictment  could  be  supported  was 
repealed,  and  afterwards  the  indictment  was  pro- 
ceeded with  and  a  conviction  obtained,  the  court 
arrested  the  judgment.  Reg.Y.  Denton,  16  Q.  B. 
832  ;  Dears,  C.  C.  3  ;  18  Q.  B.  761 ;  21  L.  J., 
M.  C.207;  17  Jur.  453. 

The  12  &  13  Vict,  c  109,  s.  44,  requires  the 
name  and  address  of  any  pnerson  party  to  an 
action,  suit  or  proceeding  now  pending  on  the 
common  law  side  of  the  Court  of  Chancery,  or 
their  attorney,  to  be  entered  in  a  book  kept  in  the 
Petty  Bag  Office.  This  act  repealed  11  &  12 
Vict.  c.  94,  s.  39,  which  was  similar  to  12  &  13 
Vict.  c.  109,  s.  44  : — Held,  that  a  compliance  with 
the  provision  of  the  repealed  act  was  a  com- 
pliance with  the  new  statute,  and  that  a  second 
entry  of  the  name  and  address  was  not  neces- 
sary. ^Baddely  v.  Denton,  1  L.,  M.&  P.  172.  See 
also  Datis  v.  Cary,  post,  col.  2041. 


As  to  Coats  of  Aetion  to  wMoh  a  Bight 


has  already  Teited.] — The  repeal  of  a  statute 
does  not,  without  express  words,  take  away  the 
power  of  the  courts  to  make  an  order  for  costs 
of  an  action  to  which  a  right  has  already  vested 
under  the  repealed  statute.  Restall  v.  London 
and  South'  Western  Railway  Company,  3  L.  R., 
Ex.  141  ;  37  L.  J.,  Ex.  89;  18  L.  T.  331  ;  16 
W.  R.  872. 

Liability  for  Trespati  for  Aeting  under  Juris- 
diction given  by  Bepealed  Statute.] — ^A  local  act 
prohibited  the  exposing  for  sale  of  goods  on  the 
footway  of  a  street,  under  a  penalty  of  10^.,  and, 
by  one  of  the  sections,  the  justices  had  a  sum- 
mary jurisdiction  to  enforce  the  payment  of  the 
penalty.  By  a  subsequent  act,  entitled  *'•  An  act 
to  amend  and  enlarge  the  former  act,*"  the  sec- 
tion in  the  first  act  creating  the  offence  was  re- 
pealed and  re-enacted,  with  this  difference,  that 
the  penalty  was  made  20s,  instead  of  10#.  There 
was  no  clause  in  the  last  act  as  to  the  mode  in 
which  the  penalty  should  be  enforced  : — Held, 
that  as  the  first  act  was  repealed  by  the  second, 
the  justices,  having  granted  a  distress  warrant 
for  the  purpose  of  enforcing  payment  of  a  penalty 
imposed  by  the  latter  act,  were  liable  to  an  action 
of  trespass.  Ward  v.  Stevenson,  1  New  Scss. 
Cas.  162. 

Efibct  of  Bevival.] — If  an  expired  statute  is 
afterwards  revived  in  another  statute,  the  law 
derives  its  force  from  the  first.  Shipman  v.  Hen- 
best,  4  T.  R.  109. 

A  reviving  statute  re-enacts  the  provisions  of 
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the  expired  law,  and  is  in  fact  the  statute  in 
force.  Bex  y.  Phipife,  2  East,  P.  0.  599 ;  2 
Leach,  0.  0.  673  ;  S.  P,,  Bex  y.  Morgan^  2  East, 
P.  0.  601. 

Pleading^Sepeml  of  Statute.  ] — Action  against 
the  defendant  as  surety  for  C,  on  a  bond  con* 
ditioned  that  C.  would  duly  and  faithfully  ac- 
count for,  apply  and  pay  to  the  plaintiff  all  sums 
of  money  which  had  or  should  come  to  his  hands 
as  treasurer  of  certain  turnpike  roads,  according 
to  the  direction,  true  intent  and  meaning  of  the 
26  Geo.  4,  c.  71,  and  three  other  acts  extending 
that  act,  and  of  the  3  Qeo.  4,  c.  126.  Pica,  that 
the  3  Qeo.  4,  c.  126,  was  repealed  by  4  Oeo.  4,  c.  95, 
and  that  up  to  the  time  of  such  re^id  C.  had 
duly  and  faithfully  accounted.  Beplication,  as- 
signing as  a  breach  that  although  after  the  re- 
peal 0.  was  required  by  the  trustees  to  render  to 
persons  duly  appointed  by  them  for  that  purpose 
a  true  and  perfect  accoont  in  writing  of  all 
moneys  which  he  had  receiyed  and  disbursed  as 
treasurer,  C.  had  not  rendered  such  account ; 
and  for  a  further  breach,  that  0.  had  receiyed 
sums  of  money  as  treasurer,  and  bad  failed 
duly  to  account  for  and  pay  the  same,  accord- 
ing: to  the  true  intent  and  meaning  of  the  acts, 
and  of  the  3  Geo.  4,  c.  126,  and  of  the  bond, 
although  before  and  after  the  repeal  moneys  re- 
mained in  his  hands,  and  although  during  all  the 
time  there  were  trustees  entitled  and  ready  to 
receiye  the  same,  and  although  no  other  person 
was  authorized  to  receiye  the  same.  Rejoinders 
as  to  first  breach,  that  a  part  of  the  sum  was  re- 
ceived by  C.  before  the  repeal  of  the  3  Qeo.  4,  c. 
126,  for  which  he  had  duly  accounted,  and  that 
the  residue  of  the  sum  was  receiyed  after  the 
repeal  of  the  3  Geo.  4,  c.  126.  And  as  to  the 
other  breach,  that  no  part  of  the  sums  in  that 
breach  mentioned  was  received  by  0.  before  the 
repeal  of  the  3  Geo.  4,  c.  126  :— Held,  first,  that 
the  repeal  of  the  3  Geo.  4,  c.  126,  did  not  of  itself 
render  the  bond  invalid,  supposing  the  enact- 
ments of  the  local  act  to  be  sufficient  for  enforc- 
ing it.  Davis  v.  ^ry,  15  Q.  B.  418  ;  20  L.  J., 
Q.  B.  48  ;  15  Jur.  310. 

Held,  secondly,  that  the  first  breach  assigned 
was  bad,  as  the  local  act  provided  only  for  the 
treasurer  being  called  upon  to  account  to  the 
trustees  themselves,  and  tne  section  in  the  3  Geo. 
4,  c.  126,  requiring  the  treasurer  to  account  to 
such  person  or  persons  as  the  trustees  should  ap- 
point, had  been  repealed  by  4  Geo.  4,  c.  95. 
lb. 

Held,  thirdly,  that  although  the  other  breach 
required  no  aid  from  the  repealed  section  of  the 
3  Geo.  4,  c.  126,  and  therefore  the  statement 
as  to  that  fact  was  surplusage ;  yet  as  there  was 
no  allegation  of  a  requisition  to  account* or  pay, 
as  provided  by  the  local  act,  the  breach  failed  to 
shew  a  forfeiture  of  the  bond  under  that  act,  and 
was  therefore  bad.    lb. 

Held,  fourthly,  that  the  plea  admitting  a  non- 
performance of  the  condition,  subsequent  to  the 
repeal  of  the  3  Geo.  4,  c.  126,  did  not  answer  the 
whole  of  the  declaration,  and  was  therefore  bad. 


Amendment  of,  alter.] — A  statute  re- 


quired the  delivery  of  a  certificate  setting  forth 
certain  matters,  and  imposed  a  penalty  upon  the 
non-delivery  of  such  a  certificate.  A  subsequent 
statute  directed  that  no  action  should  be  brought 
to  recover  penalties  in  respect  of  the  omission  of 


some  of  the  matters,  and  that  no  action  already 
commenced  in  respect  of  such  omisaion  should  be 
prosecuted.  An  action  was  brought  for  the 
penalty  incurred,  by  delivering  a  certificate  omit- 
ting aU  the  matters  required  to  be  inserted  by 
the  first  statute,  and  the  declaration  and  plea 
were  delivered  before  the  passing  of  the  second 
act.  Upon  the  passing  of  the  second  act:'* 
Held,  that  the  plamtiff  was  bound  to  amend  his 
declaration,  by  striking  out  such  omissions  as 
were  cured  by  the  act.  Grant  v.  Browne,  6  M. 
&  G.  774. 

Sopoal  of  Fiiblio  by  Privmto  Aet.]— A  section 
in  a  private  act  cannot  by  implication  repeal  a 
provision  of  the  common  law,  or  of  a  public 
statute.  The  Clan  Gordon,  7  Adm.  D.  190 ;  46 
L.  T.  490;  30  W.  B.  691— Per  Phillimore 
(Sir  B.). 

Bepeal  of  Private  Aot  by  Private  Act]— A 
private  act  doe?  not  repeal  a  former  private  act 
by  implication.  Birkenhead  Docks  (Trustees) 
V.  Laird,  4  De  G.,  M.  &  G.  732 ;  23  L.  J.,  Ch. 
457  ;  18  Jur.  883. 

Where,  therefore,  a  private  act  gave  power  to 
commissioners  to  construct  a  sea  wall,  the  pro- 
perty in  which  was  to  be  vested  in  them,  with 
liberty  to  proprietors  of  adjoining  lands  to  pur- 
chase portions  of  the  wall,  and  to  make  openings 
in  it,  under  the  superintendence  of  the  engineer 
of  the  commissioners : — Held,  that  under  a  sub- 
sequent act  empowering  a  dock  company  to  take 
some  adjoining  lands  and  to  make  such  works  for 
the  purposes  of  their  undertaking  '*  as  they  might 
deem  expedient,'*  the  power  thus  conferred  was 
subject  to  the  provisions  of  the  former  act.    lb, 

Bopeal  of  Privato  Act  by  PubUc   Aot.] — ^A 

local  act  is  not,  in  the  absence  of  any  indication 
of  intention  to  the  contrary,  repealed  by  a  sub- 
sequent public  general  act.  Fitzgerald^,  Chamj)' 
neys,  2  Johns.  &  H.  31 ;  30  L.  J.,  Ch.  777 ;  7 
Jur.,  N.  S.  1006  ;  9  W.  B.  850  ;  8,  P.,  Pamell  v. 
Wolverhampton  Waterworks  Company,  10  C.  B., 
N.  S.  676 ;  4  L.  T.  61.S. 

The  rule  of  construction,  that  a  general  act 
does  not  repe^  or  affect  a  prior  special  act 
without  express  words  of  reference,  applies  to 
church  building  acts.    lb. 

The  insertion  in  a  general  act  of  a  saving 
clause,  providing  that  the  act  shall  not  apply  to 
a  special  case  which  had  previously  been  rogu- 
lat^  by  a  special  act  not  otherwise  referred  to, 
will  not  prevent  the  application  of  the  above 
rule  of  construction.    lb, 

A  clause  in  a  private  act  which  is  quite  incon- 
sistent with  a  clause  in  a  subsequent  public  act 
dealing  with  the  same  subject  is  thereby  re- 
pealed. Cheat  C&ntral  Oas  Consumers'  Cotii- 
pany  v.  Clarke,  13  C.  B.,  N.  S.  838  ;  32  L.  J., 
C.  P.  41.— Ex.  Ch. 

A  gas  company  was  by  its  act  of  Incorporation 
restricted  to  a  charge  of  4«.  per  1,000  cubic  feet. 
By  a  subsequent  public  act  (23  &  24  Vict.  c.  125) 
for  the  supply  of  gas  to  the  metropolis,  an  in- 
creased standard  of  purity  and  illuminating 
power  was  required  from  the  companies  electing 
to  adopt  the  provisions  of  that  act  as  to  force, 
purity  and  illuminating  power,  and  an  increased 
charge  to  be  made  by  them  : — Held,  that  the 
company  was  no  longer  subject  to  the  restriction 
as  to  force  contained  in  its  private  act.    lb. 

By  a^ocal  act,  a  penalty  of  200/.  was  imposed 
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on  any  gas  or  other  company  for  suffering  any 
impure  matter  to  flow  into  any  stream,  to  be 
sued  for  by  common  informer.  Afterwards  by  s. 
21  of  the  Gasworks  Clauses  Act  (10  &  11  Vict.  c. 
15),  a  like  penalty  is  imposed  for  the  same  offence, 
such  penalty  to  be  recovered  by  the  person  into 
whose  water  such  substance  shall  be  conveyed,  or 
whose  water  shall  be  fouled  by  any  such  act : — 
Held,  that  the  later  provision  was,  protanto,  a 
repeal  of  the  former.  Parry  v.  Croydon  Com- 
m^reiul  Ga*  Company j  11  C.  B.,  N.  S.  679. 
Affirmed,  15  C.  B.,  N.  S.  568— Ex.  Ch. 

By  a  local  act  passed  prior  to  5  &  6  Vict.  c.  98, 
in  furtherance  of  arrangements  made  between 
the  justices  of  a  county  and  the  council  of  a 
borough  having  a  separate  court  of  quarter  ses- 
sions, it  was  provided  that  the  prisoners  of  the 
borough  should  be  maintained  in  the  county 
gaol  on  certain  terms : — Held,  that  this  act 
was  not  a  special  contract  within  the  mean- 
ing of  the  5  &  6  Vict.  c.  98,  s.  18,  and  that 
the  local  act,  being  inconsistent  with  the  general 
enactment,  was  repealed  by  it,  though  not  ex- 
pressly mentioned.  BramHoii  v.  Colchester 
iMayor),  6  El.  &  Bl.  246  ;  25  L.  J.,  M.  C.  73  ; 
2  Jur.,  N.  S.  809. 

Two  Acts  giving  Inoondsteiit  Powers  to  Diffe- 
rent  Public  Bodies— Bopeal  of  earlier  one.] — 

Where  two  statutes  give  authority  to  two  public 
bodies  to  exercise  powers  which  cannot  con- 
sistently with  the  object  of  the  legislature  co- 
exist, the  earlier  must  necessarily  be  repealed  by 
the  later  statute.  Daw  or  Doic  v.  Metropolitan 
JJoard  of  Works,  12  C.  B.,  N.  S.  161  ;  31  L.  J., 
C.  P.  223  ;  8  Jur.,  N.  S.  1040  ;  6  L.  T.  353. 

The  145th  section  of  the  City  of  London 
Sewers  Act  (11  &  12  Vict.  c.  clxiii.),  as  to  the 
naming  of  streets  and  numbering  of  houses  in 
the  city,  is  repealed  by  the  provision  for  that 
purpose  contained  in  18  &  19  Vict.  c.  120,  s.  141. 
Jb, 

Be-enactment.] — A  section  of  a  statute,  which 
merely  re-enacts  a  provision  in  a  previous  sta- 
tute, will  not  be  construed  as  virtually  repealing 
an  inconsistent  enactment  in  an  act  made  subse- 
quently to  the  first,  but  before  the  last  act. 
Morisse  v.  Royal  BHtUh  Bank,  1  C.  B.,  N.  S. 
67  ;  26  L.  J.,  0.  P.  62  ;  3  Jur.,  N.  S.  137. 

When  a  clause  in  an  act  which  has  received  a 
judicial  intei'pretation  is  re-enacted  in  the  same 
terms,  the  legislature  is  to  be  deemed  to  have 
adopted  that  interpretation.  Cumpbelly  Exparte, 
CatJwart,  In  re,  5  L.  K.,  Ch.  703 ;  23  L.  1\  289  ; 
18  W.R.  1056. 

15.  How  Affected  by  Legislation  in 

SAME  AND  OTHER  STATUTES. 

One  part  of  an  Aot  may  be  explained  by 
another.] — If  any  part  of  a  statute  is  obscure, 
and  other  passages  in  the  same  act  will  elucidate 
that  obscurity,  recourse  may  be  had  to  such  con- 
text for  that  purpose.  Bex  v.  Palmer,  1  Leach, 
C.  C.  352,  355  ;  2  East,  P.  C.  898  ;  8,  P,  Beg,  v. 
Mallow  Union  (Ovardiang'),  ante,  col.  2009. 

If  it  is  doubtful  whether  a  statute  declaring  an 
act,  instrument  or  contract  void,  makes  it  void- 
able only,  another  clause  in  the  same  statute  im- 
posing a  penalty  on  such  act,  instrument  or  con- 
tract, is  a  clear  test  that  it  is  ipso  facto  void. 
Gi/e  v.  Felton,  4  Taunt.  876. 

Wlierc  the  words  of  a  law  in  their  ordinary 
signification  arq  sufficient  to  include  infants,  the 


virtual  exception  must  be  drawn  from  the  inten- 
tion of  the  legislature  manifested  by  other  parts 
of  the  law,  ^m  the  general  purpose  and  design 
of  the  law,  and  the  subject-matter  of  it.  Thus, 
the  Statute  of  Limitations  and  of  Fines  would 
have  bound  infants,  &c.,  without  any  express  ex- 
ception.   Beekford  v.  Wade,  17  Ves,  92. 

The  headings  of  different  portions  of  a  statute 
are  to  be  referred  to,  in  order  to  determine  the 
sense  of  any  doubtful  expression  in  a  section 
ranged  under  any  particular  heading.  Hammer- 
smith  and  City  Railway  Company  v.  Brand,  4 
L.  R.,  H.  L.  171. 

Bight  of  Action  given  by  Two  Section!  Con- 
jointly.]— One  section  of  an  act  for  paving  and 
improving  a  town,  empowered  commissioners  to 
pave  the  streets,  and  enacted  that  the  expenses 
should  be  paid  to  them  by  the  owners  of  the  land 
adjoining,  in  equal  shares ;  and  that  it  should  be 
lawful  for  such  commissioners  to  recover  such 
expenses  by  action.  The  following  section,  be- 
ginning with  "  provided  always,"  enacted,  tbat, 
before  the  commissioners  should  pave  the  streets, 
they  should  give  notice  to  the  owner  of  land,  ad- 
joining the  street,  requiring  him  to  pave  the 
same  ;  and,  if  the  owner  should  neglect  to  pave 
for  six  months,  it  should  be  lawful  for  the  com- 
missioners to  pave  the  same,  and  to  recover  the 
expenses  from  such  owner  in  such  manner  as  in 
the  act  was  mentioned.  A  declaration  by  the 
commissioners,  to  recover  from  the  defendant  his 
share  of  the  expenses  of  paving  a  street,  stated 
that  he  was  the  owner  of  land  within  the  street, 
that  the  commissioners  paved  the  same,  that  his 
share  of  the  expenses  amounted  to  a  certain 
sum  of  money,  and  alleged,  as  a  breach,  that  he 
had  not  paid  the  same  : — Held,  that  the  giving  a 
notice  to  the  defendant  to  pave  the  street,  was  a 
condition  precedent  to  the  plaintiff^s  right  of 
action,  and,  thei'efore,  that  the  declaration  was 
bad  for  not  containing  such  an  averment.  Sa^ord 
QMayor;)  v.  Aekerg,16  M.  &  W.  85 ;  16  L.  J.,  Ex.  6. 

By  one  section  of.  a  local  act  it  was  enacted, 
that  money  allowed  by  commissioners  of  a  navi- 
gation, to  their  clerk,  appointed  by  them,  should 
be  paid  by  the  proprietors  of  the  tolls  on  the 
navigation  in  certain  proportions.  A  subsequent 
section  enacted,  that  if  any  proprietor  should 
neglect  or  refuse  to  pay  on  demand  made,  either 
of  him  or  his  agent,  the  money  might  be  recovered 
by  action,  with  double  costs,  in  the  clerk's  name, 
against  such  proprietor,  or,  if  he  could  not  be 
found,  against  his  agent ;  or  otherwise  the  sum 
might  be  levied  by  distress  upon  the  goods  of  the 
proprietor,  or,  if  no  such  goods  could  be  found,  on 
the  goods  of  his  agent.  The  clerk  obtained  a 
verdict  against  a  proprietor,  but  averred  no  de- 
mand in  the  declaration: — Held,  that  the  right  of 
action  was  given  by  the  two  sections  conjointly  ; 
that  the  demand,  if  necessary  to  the  action,  must 
be  presumed  after  verdict ;  and  thei-efore,  that  the 
declaration  must  be  considered  as  framed,  and  the 
verdict  recovered,  under  both  sections,  and  that 
the  plaintiff  was  entitled  to  double  costs.  Tihbit* 
V.  Yorke,  4  A.  &  E.  134. 

Two  flections  of  same  Aot  inoondstcnt.] — 
An  act  was  passed  on  the  21st  of  July,  1851, 
called  **  The  Governor  and  Company  of  Copper 
Miners  Act,  1851,"  for  arranging  their  affairs  ; 
and  8.  22  provided,  that  after  a  reconveyance  the 
company  should  hold  their  property  discharged 
from  all  rights  and  claims  of  fdl  creditors  and 
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claimants.  The  12th  section  referred  to  another 
action  previously  brought  by  the  plaintiff  against 
the  company  on  the  same  contract,  and  which 
had  been  referred  to  an  arbitrator,  and  provided 
that  the  plaintiff  should  be  considered  as  a  credi- 
tor for  a  certain  amount  till  the  award  was  made  : 
— Held,  that  s.  22  referred  to  debts  or  liquidated 
claims,  and  was  not  a  bar  to  an  action  in  respect 
of  the  damage  whitih  accrued  after  the  passing  of 
the  act.  Wood  v.  Qtpper  Miners  Company y  14 
C.  B.  428  ;  2  C.  L.  R.  1735  ;  23  L.  J.,  C.  P.  209  ; 
I  Jur.,  N.  S.  65. 

Rules  of  construing  a  statute,  where  a  general 
enactment  in  it  would  override  a  particular  one, 
and  where  two  parts  of  it  are  contradictory. 
Pretty  v.  Solly,  26  Beav.  606. 

Where  one  section  gives  to  A.  the  power  which 


struct  canals  and  railroads,  paying  compensation 
to  the  owner  of  lands  used ;  and  also  to  make 
railroads  to  iron  works,  within  eight  miles  of  the 
canals  or  railroads  first  mentioned ;  and  it  pro- 
vided that,  if  the  owner  of  certain  species  of 
property  situate  within  eight  miles  from  any 
part  of  the  canals  or  railways  before  particularly 
described  and  authorized  to  be  made,  should 
think  it  expedient  that  railwa3rs  should  be  made 
through  the  lands  of  other  person8,f  or  the  purpose 
of  conveying  goods  from  the  canals  or  railways 
before  particularly  described,  and,  if  the  company 
should  refuse  to  make  such  railways,  such  owners 
might  at  their  own  cost  make  such  railways, 
paying  compensation  to  the  proprietors  of  the 
lands  over  which  they  were  to  be  made ;  and  that 
the  railways  so  made  should  be  open  to  the  public 


B.  has,  and  a  subsequent  section  gives  B.  new  on  payment  of  such  tolls  as  the  company  could 


powers,  A.  docs  not  acquire  the  new  powers  given 
to  B.  Edwards  v.  Hodges,  16  C.  B.  477  ;  24 
L^  J.,  M.  C.  81. 

Ineoniiflteney  between  General  and  Special 

Acts.] — ^If  there  is  an  inconsistency  between  the 
general  act  and  a  subsequent  special  act  the 
latter  must  prevail.  Yarmouth  (Mayor)  v.  Sini- 
vinns,  47  L.  J.,  Ch.  792  ;  38  L.  T.  881  ;  26  W.  R. 
802— Per  Fry,  J. 

When  a  general  act  of  parliament  is  incorpo- 
rated with  a  special  act,  if  there  is  any  contradic- 
tion between  them,  the  special  act  is  to  prevail. 
Att.'Gen,  v.  Great  Eastern  Railway  Company,  7 
L.  R^  Ch.  475  ;  41  L.  J.,  Ch.  505  ;  26  L.  T.  749  ; 
20  W.  R.  599. 

Special  will  not  be  oontrolled  by  General 
Clause.] — Where  one  clause  of  an  act  directs 
specific  acts  to  be  done,  but  which  acts  would  be 
included  in  the  general  terms  of  a  subsequent 
prohibitory  clause,  the  former  clause  is  not  con- 
trolled by  the  latter.  De  Winton  v.  Brecon 
(Mayor),  26  Beav.  533. 

General  provisions  in  an  act  do  not  override 
special  provisions  ;  so  that  where  an  act  contains 
special  provisions  as  to  particular  property,  they 
must  be  read  as  exceptions  from  general  provi- 
sions, whether  contained  in  the  same  or  any 
other  act.  Taylor  v.  Oldham  Corporation,  4 
Ch.  D.  395  ;  46  L.  J.,  Ch.  105  ;  35  L.  T.  696  ;  25 
W.  R.  178. 

Whether  Sohedole  Bestricts  Enactment.] — It 
would  be  quite  contrary  to  the  recognized  prin- 
ciples upon  which  courts  of  law  construe  acts  of 
parliament  to  enlarge  the  conditions  of  the 
enactment  and  thereby  restrain  its  operation, 
by  any  reference  to  the  words  of  a  mere  form 
givcQ  for  the  sake  of  convenience  in  a  schedule, 
and  still  more  so,  when  that  restricted  operation 
is  not  favourable  to  the  liberty  of  the  subject, 
but  the  reverse.  Dean  v.  Green,  8  P.  D.  89 — Per 
Penzance  (Lord). 

Incorporation  of  other  Statutes.] — When  a 
statute  is  incorporated  in  another,  the  effect  is 
the  same  as  if  the  provisions  of  the  former  were 
re-enacted  in  the  latter  for  all  its  purposes ;  and  the 
repeal  of  the  former  does  not  repeal  its  provi- 
sions so  far  as  they  have  been  incorporated  in  an 
act  which  is  not  repealed,  and  which  incorpora- 
tion was  for  the  purpose  of  providing  for  a  sub- 
ject-matter not  within  the  original  statute. 
Mossmore  (Lord),  Ex  parte,  8  Ir.  R.,  Eq.  366. 

An  act  empowered  a  canal  company  to  con- 


demand.  A  -subsequent  act  incorporated  a  tram- 
road  company,  and  gave  them  or  the  canal  com- 
pany power  to  make  certain  railways,  and  to 
take  thereon  the  tolls  authorized  by  the  former 
act ;  and  it  provided  that  the  companies  should 
have  the  same  powers  for  recovering  the  tolls 
as  were  given  by  the  first  act,  and  that  the 
several  clauses,  privileges,  penalties  and  pro- 
visions therein  contained,  should,  as  far  as  the 
same  would  apply  and  the  case  would  admit, 
extend  to  the  works  constructed  under  the  new 
act,  as  if  the  clauses  had  been  repeated,  and  the 
tramroad  company  had  been  therein  named  in- 
stead of  the  canal  company : — Held,  that  this 
did  not  authorise  owners  of  the  specified  kind 
of  property  within  eight  miles  of  the  new  works, 
unless  authorized  by  the  first  act,  to  make  rail- 
ways from  their  property  to  the  new  works. 
Slrhotoy  Tramroad  Company  v.  Jones,  3  A.  &  E. 
641,  n. ;  5  N.  &  M.  88. 

A  prior  statute  may  operate  upon  the  provisions 
of  a  subsequent  one,  without  express  words. 
Perrin,  In  re,  2  Dru.  k  W.  147 ;  1  Con.  &  L. 
567  (Ir.). 

Where  an  act  gives  certain  privileges  to  officers 
who  may  be  sued  for  things  done  in  pursuance 
thereof,  and  a  subsequent  act  imposes  new  obliga- 
tions, the  privileges  given  by  the  former  act  do 
not  attach  upon  things  done  in  pursuance  of  the 
latter.    Bazing  v.  Skelton,  5  T.  R.  16. 

Incorporation  of  Parts  of  other  Statute — To 
what  Extent.] — Where  statute  A.  incorporates 
sections  of  statute  B.,  and  those  sections  in 
statute  B.  refer  to  a  particular  class  of  cases  (e.  g. 
Settled  Estates),  statute  A.  must  not  be  con- 
strued as  to  these  sections  as  only  referring  to 
the  particular  class  of  cases  affected  by  statute 
B.,  but  mast  be  construed  in  a  fair  manner  and 
not  with  any  such  restriction.  Barker,  In  re, 
17  Ch.  D.  241 ;  50  L.  J.,  Ch.  334  ;  44  L.  T.  33  ; 
29  W.  R.  873. 

A  clause  of  reference  in  an  excise  statute  to 
a  former  law  only  extends  to  the  general  powers 
and  provisions  of  that  law,  and  not  to  every  par- 
ticular clause.  Rex  v.  Surrey  (JtLStices),  2  T.  R. 
504,  510. 

InoorporatioB  of  General  Statutes  in  Special 
Acts.] — The  effect  of  the  incorporation  of  a 
general  act  of  parliament  into  the  special  act  of 
any  company  is,  that  the  general  act  must 
be  looked  at  with  reference  to  the  powers  con- 
ferred upon  companies  of  dealing  with  the  land 
when  required  ;  out  it  is  to  the  special  act  that 
regard  must  be  had  for  the  purpose  of  ascertain- 
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ing  the  contract  between  the  landowner  and  the 
company,  and  the  power  which  the  compan j  has 
of  taking  the  land.  Simpson  t.  South  Stafford' 
shire  Waterworks  Company,  4*  Dc  G.»  J.  &  S. 
679  ;  34  L.  J.,  Ch.  380. 

Sect.  126  of  the  Manicipal  Corporations  Act 
(5  &  6  Will.  4,  c.  76)  prorided  that  when  by  any 
act  any  penalties  or  forfeitures  shoald  thereafter 
be  made  recoverable  in  a  summary  way  before 
any  justices  of  the  peace,  and  by  such  act  the 
same  should  be  made  payable  to  his  Majesty,  in 
every  such  case  the  same,  if  recovered  and  ad- 
judged before  any  justice  of  any  borough  in 
which  a  separate  court  of  quarter  sessions  of  the 
peace  should  be  holden,  should  be  adjudged  to 
be  paid  to  the  treasurer  of  the  borourii  to  the 
credit  of  the  borough  fund.  The  3  Jc  4  Vict.  c.  97, 
enacted  by  s.  16,  that  certain  offenders  might  be 
taken  before  a  justice  of  the  peace  and  convicted 
summarily,  and  should  thereupon  forfeit  to  her 
Majesty  a  sum  not  exceeding  5/.  An  offender 
having  been  convicted  under  the  last-mentioned 
act,  before  justices  in  a  borough  having  a  sepa- 
rate court  of  quarter  sessions,  was  sentenced  to 
pay  a  fine : — Held,  that  the  provisions  of  the 
Municipal  Ck>rporations  Act  must  be  read  as  in- 
corporated in  the  subsequent  act,  and  that  the 
fine  was  therefore  pa3rable  to  the  borough  trea- 
surer. Att,-Oen,  V.  Moore,  3  Ex.  D.  276 ;  47 
L.  J.,  M.  C.  103 ;  38  L.  T.  251 ;  26  W.  R.  366— 
C.A. 

Representations  made  on  plans  deposited  by 
the  promoters  of  an  intended  railway  in  pur- 
suance of  the  standing  orders  of  the  houses  of 
Parliament  previously  to  an  application  for  an 
act,  do  not  bind  the  railway  company  after  the 
act  is  obtained  nor  give  other  persons  any  eqnity 
against  the  company,  except  so  far  as  they  are 
incoiporated  with  the  act.  Att.-Oen,  v.  threat 
Eastern  Railway  Company,  6  L.  R.,  H.  L.  367  ; 
22  W.  R.  281.  Affirming  7  L.  R.,  Ch.  475  ;  41 
L.  J.,  Ch.  605  ;  26  L.  T.  749  ;  20  W.  R.  599. 

A  special  act  of  parliament,  with  which  was 
incorporated  the  Railways  Clauses  Act,  1846,  em- 
powered a  railway  company  to  stop  up  all  streets 
within  a  certain  area  in  the  city  of  lK)ndon.  The 
deposited  plans  shew  that  Sun-street,  which  was 
within  the  area,  was  not  to  be  stopped  up,  but  to 
be  crossed  by  an  arch.  The  same  plans  shewed 
that  other  streets  within  the  area  were  to  be 
stopped  up.  Subsequently  the  company  obtained 
another  act,  authorizing  them  to  make  an  under- 
ground instead  of  an  above-ground  railway,  and 
re-enacting  the  powers  given  them  by  the 
previous  act : — Held,  that  the  plans  were  not 
incorporated  in  the  special  act  and  that  the 
power  to  stop  up  all  streets  within  the  area,  in- 
clading  Sun-street,  was  an  existing  power  and 
capable  of  being  exercised. 

In  adjusting  the  general  provisions  in  a  general 
act  to  the  particular  provisions  of  the  special 
act,  considerations  of  reason  and  justice,  and  the 
universal  analogy  of  such  provisions  in  similar 
acts  of  parliament  are  proper  to  be  borne  in 
mind,  and  ought  to  have  much  weight  and  force. 
3fetropolitan  Distriet  Railway  Company  v. 
Sharpe,  5  App.  Cas.  431  ;  60  L.  J.,  Q.  B.  16  ;  43 
L.  T.  130  ;  28  W.  R.  617  ;  44  J.  P.  716— H.  L.  (E.). 

Beferenoe  to  other  Statute.^— I  do  not  see 

how  we  can  construe  a  word  in  one  statute  by 
reference  to  its  use  in  another,  in  which  the  con- 
text may  be  different,  and  I  do  not  think  that 
Lord  Sclbome  in  Metropolitan  District  Railway 


Company  r.  Sharpe  (5  App.  Cas,  426)  intended 
to  lay  down  any  general  rule  to  the  contrary. 
Speneer  t.  Metropolitan  Board  ofWorki^  22 
Ch.  D.  167  ;  62  L.  J.,  Ch.  261  ;  47  L.  T.  464  ; 
31  W.  R.  350— Per  Jessel,  M.  R.,  and  Cotton,  L.  J. 

Beferenoe  to  other  Seetioiie  in  same  Stntato.! 
— ^We  ought  to  find  out  the  meaning  of  a  woid 
from  the  section  itself,  and  If  ^e  can  do  that,  we 
need  not  have  recourse  to  the  use  of  the  same 
word  in  the  other  sections  of  the  act.  If  we 
cannot  find  out  the  meaning  of  the  word  by 
reading  the  particular  section  then  we  may  look 
through  the  other  sections  to  see  in  what  sense 
the  word  is  there  used,  for,  as  a  general  rule,  a 
word  is  to  be  considered  as  used  throughout  an 
act  of  parliament  in  the  same  sense.  Spencer  t. 
Metropolitan  Board  of  Works,  22  Ch.  D.  162  ; 
62  L.  J.,  Ch.  252  ;  47  L.  T.  466  ;  31  W.  R.  351— 
Per  Jessel,  M.  R. 

Xffeet  of  Subsequent  General  Aot  npon  Prior 
Speoial  Aot  Ineorporating  Prior  General  Aet.] — 
In  1847  the  Gasworks  Clauses  Act  was  passed  ; 
in  1863  a  company  obtained  a  special  act  which 
incorporated  the  Act  of  1847.  In  1871  another 
Gasworks  Clauses  Act  was  passed,  and  in  it 
was  this  provision  '*  The  Gasworks  Clauses  Act, 
1847,  and  this  act  shall  be  construed  together  as 
one  act "  : — Held,  that  the  Act  of  1871  was  in- 
corporated in  the  Act  of  1853.  Dudley  Gas 
Company  v.  Warmington,  60  L.  J.,  M.  C.  69  ;  44 
L.  T.  475  ;  29  W.  R.  680  ;  45  J.  P.  649. 

Creation  of  Hew  Felony— Inoidents  of  Felonj 
at  Common  Law  will  attach  thereto.] — Although 
a  statute  which  creates  a  new  felony,  will  attaich 
to  that  felony  all  the  common-law  incidents  to 
felony,  so  that  accessories  thereto  will  be  in- 
cluded, yet  it  will  not  go  farther,  and  include  a 
party  who  is  not  at  common  law  an  accessory. 
Rex  V.  Sadi,  1  Leach,  C.  C.  468  ;  2  East,  P.  C. 
748. 

16.  Exceptions  and  Pboyisobs. 

What  ii  an  Exception.]— Where  a  general  in- 
tention is  expressed,  and  the  act  expresses  also 
a  particular  intention  incompatible  with  the 
general  intention,  the  particular  intention  is  to 
be  considered  in  the  nature  of  an  exception. 
Churchill  V.  Crease,  2  M.  &  P.  415  ;  5  Ring.  177, 
180. 

When  Exception  need  be  VegatlTed.] — Where 
an  act,  in  the  enacting  clause,  creates  a  power  to 
do  certain  acts,  '^  except  in  the  places  therein- 
after mentioned,"  and  the  exceptions  are  only 
specified  in  succeeding  clauses,  tne  party  claim- 
ing under  a  right  derived  from  such  power  need 
not  negative  such  exceptions.  Ward  v.  Bird, 
2  Chit.  582. 

Where  an  act,  in  the  enacting  clause,  creates  an 
offence,  and  gives  a  penalty,  and  in  the  same  sec- 
tion there  follows  a  proviso,  containing  an  ex- 
emption which  is  not  incorporated  with  the  cn- 
actmg  clause  by  any  words  of  reference,  it  is  not 
necessary  for  the  plaintiff,  in  suing  for  the 
penalty,  to  negative  such  proviso  in  his  declara- 
tion.   Steel  V.  Smith,  1  B.  &  A.  94. 

jS^or  where  the  exceptions  are  mentioned  in  a 
subsequent  proviso.  Spieres  v.  Parker,  1  T.  R. 
141. 

Nor  where  exceptions  arc  contained  in  a  subse- 
quent statute  ;  in  which  case  it  most  be  shewn  as 
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a  matter  of  defence,  that  the  defendant  comes 
within  them.     Bex  v.  Hall,  1  T.  R.  320. 

But  where  an  exception  is  in  the  enacting 
clause  giving  a  right  or  a  forfeiture,  the  party 
suing  for  the  right  or  forfeiture  must  negative 
the  exception  in  his  declaration.  Gill  v.  Scri' 
vens,  7  T.  R.  27.  And  see  Macmurdo  v.  Smith, 
7  T.  R.  618. 

Where  a  clause  in  an  act,  furnishing  a  defence 
to  an  action  of  trespass,  contains  a  proviso  or  an 
exception,  the  defendant  should  negative  it  in 
bis  plea;  but  where  the  proviso  or  exception  is 
in  another  clause,  in  order  to  shew  the  case  to  be 
within  it,  or  the  former  clause  not  applicable, 
such  matters  should  be  replied.     Grand  Junction 
Railway  Company  v.  Wliite,  2  Railw.  Cas.  559. 
The  8  &  9  Vict.  c.  87,  s.  2,  enacted  that,  if  any 
foreign  vessel  shall  be  found  within  one  league  of 
tlie  coast  of  the  United  Kingdom,  having  on 
board  certain  articles,  the  articles  and  the  vessel 
should  be  forfeited.    Sect.  4  enacted,  that  "  no- 
thing herein  contained  shall  extend  to  render 
nay  vessel  liable  to  forfeiture  if  really  bound  from 
oae  foreig-n  port  to  another,  and  purauing  such 
voyage,  wind  and  weather  permitting. "    By  s.  50, 
"  eveiy  peison  not  being  a  subject  of  her  Majesty, 
who  shall  be  found  on  board  any  vessel  liable  to 
forfeiture,  within  one  league  of  the  coast  of  the 
United  Kingdom,  is  made  liable  to  summary 
conviction  and  imprisonment:" — Held,  that  a 
commitment  under  s.  50  describing  the  offence  in 
the  words  of  the  section  was  sufficient  "without 
negativing  the  exception  in  s.  4.     Van  Boven, 
In  re,  2  New  Sess.  Cas.  492  ;  9  Q.  B.  669 ;  16 
L.  J.,  M.  C.  4  ;  11  Jur.  119— Per  Lush,  J. 

There  is  no  difference,  in  respect  of  declarations 
and  subsequent  pleadings,  as  to  negativing  ex- 
ceptions in  acts  of  parliament.  Palk  v.  Force,* 
12  Q.  B.  666  ;  17  L.  J.,  Q.  B.  299  ;  12  Jur.  797. 

To  an  action  for  money  received,  the  defendant 
pleaded,  that,  after  the  passing  of  the  7  &  8  Vict, 
■c.  1 10  (Joint  Stock  Companies  Act),  and  after  the 
Ist  November,  1844,  the  defendant  as  the  broker 
•of  the  plaintiff  sold  on  account  of  the  plaintiff, 
•scrip  shares  in  a  company,  for  money,  the  forma- 
tion of  which  company  was  commenced  after  the 
Ist  November,  1844,  and  which  at  the  time  of  the 
sale  was  a  company  established  in  England  for 
profit,  within  the  statute  ;  that  is  to  say,  a  part- 
nership whereof  the  capital  was  intended  to  be 
■divided  into  shares,  and  so  as  to  be  transferable 
without  the  express  consent  of  all  the  co-partners, 
and  not  being  a  banking  company,  school  or 
scientific  or  literary  institution  (following  the 
words  of  8.  2),  and  that  the  money  so  received 
\yj  the  defendant  for  the  plaintiff  was  the  pro- 
ceeds of  the  sale  by  the  defendant  of  such  shares, 
tind  at  the  time  of  the  sale,  and  of  the  receipt  of 
the  money,  the  company  had  not  been  com- 
pletely registered,  nor  had  obtained  a  certificate 
of  complete  registration  : — Held,  that  the  clause 
at  the  end  of  s.  2,  in  the  7  &  8  Vict.  c.  110,  was 
an  exception,  and  not  a  proviso,  and  that  the 
defendant  ought  to  have  negatived  in  the  plea 
that  the  company  was  one  which  could  not  be 
carried  into  execution  without  the  authority  of 
parliament.  Bov4fJield  v.  Wilson,  16  M.  &  W. 
185 ;  16  L.  J.,  Ex.  44 ;  S,  P..  Latoton  v.  melt- 
wan,  9  Q.  B.  563  ;  4  Railw.  Cas.  336  ;  16  L.  J., 
Q.  B.  20  ;  10  Jur.  543. 

Proviso  in  Section — Presumption  as  to.] — 
When  one  finds  a  proviso  to  a  section,  the  natural 
presumption  is,  that^  but  for  the  proviso   the 
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enacting  part  of  the  section  would  have  included 
the  subject-matter  of  the  proviso.  Mullins  v. 
Surrey  CTreasurer),  5  Q.  B.  D.  170-173. 

Effect  of  Saving  Clause.] — A  local  board  of 
health,  after  having  made  a  valuation  as  required 
by  the  Public  Health  Act,  1848,  and  other  acts, 
duly  gave  a  notice  of  their  intention  to  make  a 
rate  under  those  acts.    On  the  day  when  this 
notice  expired,  the  acts  under  which  it  was  made 
were  repealed  by  the  Public  Health  Act,  1875. 
The  local  bcKard,  not  knowing  this,  proceeded  to 
lay  and  collect  the  rate.  The  Public  Health  Act, 
1875,  is  a  consolidation  act,  and  preserves  the 
machinery  and  proceedings  of  the  old  acts.    There 
is  no  difference  in  the  kind  or  length  of  notice 
required,  or  in  the  estimate  or  the  objects  of  the 
rate,  but  a  slight  alteration  is  made  in  the  mode 
of  valuing  assessable  property.     The  act  con- 
tained a  dause  saving  things  duly  done  under 
the  repealed  acts.    A  question  having  arisen  as 
to  the  validity  of  the  rate  : — Held,  that  the  rate 
was  valid,  the  valuation  and  notice  being  **  things 
duly  done"  under  the  saving  clause,  and  the 
rate  itself  in  all  material  points  being  a  good 
rate  under  the  new  act    Beg,  v.  Yorluhire,  West 
Riding  (Justices^  1  Q.  B.  D.  220  ;  45  L.  J.,  M.  C. 
97  ;  36  L,  T.  358. 

Under  the  Nuisances  Removal  Acts  (18  &  19 
Vict.  c.  121,  ss.  12,  13,  and  29  &  30  Vict.  c.  90, 
8.  19),  justices  made  an  order  on  the  15th  of  May, 
1875,  for  the  abatement  of  a  nuisance  and  pro- 
hibiting the  recurrence  of  the  same.  On  the 
nth  of  August,  1875,  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  came  into  operation, 
and  repealed  the  above  Nuisances  Removal  Acts, 
but  with  a  saving  clause  in  s.  343  that  such  repeal 
should  not  affect  any  right  or  liability  acquired, 
accrued  or  incurred  under  any  enactment  thereby 
repealed.  A  complaint  was  made  before  the 
justices  for  disobedience  of  the  order,  by  allow- 
ing a  recurrence  of  the  nuisance,  on  the  12th  of 
August,  1875.  The  justices  refused  to  convict, 
on  the  ground  that  the  order  was  gone  by  reason 
of  the  repealing  statute  : — Held,  that  the  justices 
were  wrong,  on  the  ground  that  the  defendant 
was  liable  to  be  convicted,  as  he  had  incurred  a 
liability  under  the  repealed  enactmeht  which  was 
not  affected  by  the  repeal.  Barnes  y.  Edlcston, 
I  Ex.  D.  102  ;  45  L.  J.,  M.  C.  162  ;  34  L.  T.  822. 


Clause  in  Act  saving  Bights  of  Crown, 

Effect  of.] — Semble,  that  a  saving  clause  in  an 
act  of  parliament  in  favour  of  the  crown  refers 
to  rights  of  property  or  rights  in  the  nature  of 
property  which  belong  to  the  crown  as  crown 
property.  Yarmouth\Corporation')  v.  Simmons, 
10  Ch.  D.  518  ;  47  L.  J.,  Ch.  792  ;  38  L.  T.  881 
26  W.  R.  802. 

When  Exception  mnst  be  Pleaded.] — Where  a 
statute  creating  a  penalty  contains  an  exception 
in  the  enacting  clause,  the  plaintiff  must  shew 
that  the  defendant  is  not  within  the  exception  ; 
but  where  the  exception  comes  by  way  of  pro- 
viso, either  in  a  subsequent  section  or  statute,  it 
is  matter  of  defence,  and  must  be  pleaded. 
TJiihault  V.  Gihson,  1  D.  &:  L.  253  ;  12  M.  &  W. 
88  ;  13  L.  J.,  Ex.  2  ;  7  Jur.  1043. 

In  pleading  usury,  before  the  17  &  18  Vict,  c,  90, 
which  abolishes  the  usury  laws,  the  defendant 
need  only  have  brought  the  transaction  within 
12  Ann.  st.  2,  c.  16 ;  and  if  the  plaintiff  relied 
upon  the  2  &  3  Vict.  c.  37,  as  exempting  the  case 
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from  the  operation  of  the  statute  of  Anne,  that 
should  have  come  by  way  of  replication.  Derry 
V.  Tolly  5  Ex.  741  ;  20  L.  J.,  Ex.  33. 

17.  Opebation  on  Contbacts. 

Act  Passed  after  Contract  Made— Effect  of.] — 
The  plaintiff  gave  a  bond  to  the  crown  con- 
ditioned to  be  void  if  a  certain  railway  was  com- 
pleted within  a  given  time,  and  the  defendants 
undertook  to  indemnify  the  plaintiff  against  all 
liability  which  he  might  incur  in  giving  such 
bond.    The  railway  was  not  completed,  and  the 
plaintiff,  under  the   Railway  Companies  Act, 
1867,  which  was  passed  after  the  giving  of  the 
bond,  applied  to  the  Board  of  Trade  to  authorize 
the  abandonment  of  the  railway  and  to  cancel 
the  bond,  which  was  ordered  upon  condition  that 
the  money  secured  by  it  should  be  applied  as 
assets  of  the  company.    The  company  was  ac- 
cordingly wound  up,  and  the  plaintiff  paid,  under 
an   order  of  the  court,  a  part  of   the  money 
secured  by  the  bond,  which  was  then  cancelled. 
The  plaintiff  brought  an  action  to  recover  the 
amount  so  paid  from  the  defendants  on  their 
undertaking  to  indemnify.    On  demun-er  to  the 
statement  of  claim  : — Held,  that  the  payment 
made  by  the  plaintiff  to  obtain  the  cancelling  of 
the  bond  was  a  liability  incurred  by  him  in  giving 
the  bond,  for  which  the  defendants  were  liable 
to  indemnify  him,  although  the  Railway  Com- 
panies Act,  1867,  enabling  the  plaintiff  to  take 
proceedings  to  cancel  the  bond,  was  not  passed 
when  the  indemnity  was  given.    Webster  v.  Pctre^ 
4  Ex.  D.  127  ;  27  W.  R.  662. 

In  an  action  by  a  trustee  of  a  turnpike  road 
against  a  lessee  of  tolls,  he  pleaded,  that  after 
the  time  of  the  demise  to  him,  and  before  any 
rent  becatne  due,  the  4  &  5  Vict.  c.  33,  passed, 
which  took  away  certain  of  the  tolls,  and,  there- 
fore, the  lease  was  void : — Held,  bad,  Harris 
V.  Mim^tre,  10  M.  &  W.  260  ;  12  L.  J.,  Ex.  42. 

Where  a  corporation,  previously  to  an  act 
giving  them  compulsory  powers  of  taking  land, 
entered  into  an  agreement  for  the  re-sale  of 
certain  lands  if  the  act  should  (as  it  did)  au- 
thorize them  to  be  taken,  it  had  been  held  that 
such  agreement  was  invalid,  as  being  an  abuse 
of  the  powers  conferred  by  parliament,  and  as 
fettering  the  discretion  of  the  corporation  as  to 
the  quantity  of  land  necessary  for  the  purposes 
of  the  act.  Subsequently  an  act  was  passed,  by 
which  it  was  enacted,  that  nothing  therein  con- 
tained should  prejudice  the  rights  under  the 
agreement  of  the  party  taking  under  it,  but  that 
all  its  covenants  and  provisions  should  be  as 
applicable  to  a  purchase  under  that  act  as  to  a 
purchase  under  the  act  in  contemplation  of  the 
passing  of  which  the  agreement  was  entered 
into  : — Held,  that  by  this  act  the  legislature  had 
recognizod  the  agreement,  and  had  removed  the 
former  objection  to  its  validity.  Galloway  v. 
London  (^Mayor)y  1  L.  R.,  H.  L.  34  ;  35  L.  J.,  Ch. 
477  ;  14  L.  T.  865. 

Contract  Illegal  by  Statute— EiB»et  of  Bepeal 
of  Statute.] — ^A  contract  declared  by  a  statute 
to  be  illegal  is  not  made  good  by  a  subsequent 
repeal  of  the  statute.  Jacques  y.  Withey,  1  H. 
Bl.  65. 

Statute  creating  Public  Offence — CommiBsion 
of  Act  does  not  create  Actionable  Tort.] — A 

statute  cannot  make  an  act  done  in  connexion 


with  a  private  contract  an  actionable  wrong  if 
it  was  not  actionable  Independently  of  the  sta- 
tute. Ward  V.  Hohhs,  4  App.  Cas.  13  ;  48  L.  J., 
Q.  B.  281  ;  40  L.T.  73  ;  27  W.R.  114. 

Where  a  statute  prohibited  persons  from  send- 
ing animals  affected  with  a  contagious  disease  to 
market  and  inflicted  penalties  on  any  person  so 
sending  them,  the  act  of  sending  them,  if  known 
to  be  so  infected,  was  a  public  offence,  but  did 
not  amount  by  implication  to  a  representation 
that  they  were  sound,  and  did  not  of  itself  raise, 
as  between  the  vendor  of  the  animals  and  the 
purchaser  of  them,  any  right  on  the  part  of  the 
purchaser  to  claim  damages  in  respect  of  an 
injury  he  had  suffered  in  consequence  of  their 
purchase.    Ih. 

Exercise  of  Powers  given  by  Act.] — A  power 
to  borrow  money  from  the  Public  Works  Loan 
Commissioners  for  the  purpose  of  repairing 
churches  must  be  exercised  in  exact  accordance 
with  the  authority  given,  and  the  restrictions 
imposed,  by  the  act  itself.  Reg.  v.  All  SainU, 
Wigaji  {Chvrchtcardens)j  1  App.  Cas.  611 ;  35 
L.  T.  381  ;  25  W.  R.  128. 

A  local  act,  for  the  management  of  the  poor 
of  Brighton,  empowered  the  directors  and 
guardians,  when  and  as  they  should  find  it 
necessary  to  alter,  enlarge,  extend  and  repair  the 
existing  poorhouse,  or  to  erect  other  houses  or 
buildings  for  the  better  receiving,  employing* 
and  maintaining  the  poor,  and  provided  that  all 
contracts  or  agreements  made  between  the  di- 
rectors and  guardians  and  any  other  person  or 
persons  relating  to  **  any  act,  matter  or  thing  to 
be  done  in  pursuance  of  that  act,"  should  be  re- 
duced into  writing  and  signed  by  the  parties 
thereto.  By  7  &  8  Vict.  c.  101,  commissioners 
were  for  the  first  time  empowered  to  direct  that 
schools  should  be  built  in  paiochial  districts  : — 
Held,  that  a  contract  made  by  the  directors  and 
guardians,  by  order  of  the  poor-law  commis- 
sioners,  in  relation  to  the  erection  of  an  indus- 
trial school  within  the  parish,  was  not  a  contract 
for  "  a  thing  to  be  done  in  pursuance  of  the 
local  act,"  and  therefore  was  not  required  by  that 
act  to  be  in  writing.  Armstrong  v.  Boicdidgey. 
16  C.  B.  368. 


Agreement  Inconsistent  with  Act  of  Par- 


liament.]— By  an  agreement  between  the  N. 
local  board  and  the  C.  local  board,  it  was  agreed 
that  the  N.  board  should  make  a  sewer  and 
allow  the  sewers  of  the  C.  district  to  drain  into 
it,  but  the  sewage  of  any  other  districts  ot  places 
was  not  to  be  permitted  by  the  C.  board  to  pass 
into  their  sewers  so  as  to  discharge  into  the 
sewer  to  be  made  by  the  K.  board.  Under  acts 
of  parliament  then  in  existence  the  owner  of 
premises  beyond  the  limits  of  a  district  bad 
power  to  make  a  sewer  to  communicate  with  the 
sewers  of  the  district,  and  by  an  act  subse- 
quently passed  similar  powers  were  given: — 
Held,  that  the  provisions  of  the  agreement  were 
overruled  by  the  subsequent  act,  and  that  the  N. 
board  could  not  restrain  the  C.  board  and  the 
owners  of  premises  beyond  their  district  from 
making  sewers  which  would  disdiaige  into  the 
sewer  of  the  N.  district : — Held,  also,  that  the 
agreement  must  be  taken  to  have  been  made 
subject  to  the  provisions  of  the  law  then  exist- 
ing, under  which  the  owners  of  premises  beyond 
the  C.  district  had  similar  powers.    Newingtoa 
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Local  Board  v.  Cottingham  Local  Boards  12 
Ch.  D.  725  ;  48  L.  J.,  Ch.  226  ;  40  L.  T.  68. 

Covenant  Bepealed  by  Aet.l— By  an  act,  a 
company  was  incorporated  by  tne  name  of  "  The 
Company  of  Proprietors  of  the  Chester  Canal 
Navigation  Company,"  for  making  a  canal  from 
Chester  to  Middlewich.   By  another  act,  another 
company  was  incorporated  by  the  name  of  "  The 
Company  of  Proprietors  of  the  Ellesmere  Canal," 
to  make  a  canal  from  Shrewsbury  to  the  River 
Mer^y  at  Netherpool,  in  Cheshire.    By  another 
act,   the   Ellesmere    Canal   Company  was  em- 
powered to  take  from  the  River  Dee,  at  Llandi- 
silio,  in  Denbighshire,  a  supply  of  water  for 
their  canal,  and  was  also  empowered   to  take 
water  from  Bala  lake,  for  supplying  the  River 
Dee  with   as   much  water  as  they  should  take 
from  it  for  their  canal,  or  more  ;  and  for  that 
purpose  to  make  cuts  from  the  lake  to  communi- 
cate with  the  River  Dee,  at  and  with  such  em- 
bankments, trenches,  and  other  works  as  might 
be  necessary  for  the  purpose.   In  1807  the  Elles- 
mere Canal  Company  covenanted  with  W.,  who 
was  seised  in  fee  of  Bala  lake,  that  they  would 
not  at  any  time  thereafter  draw  off  from  the 
lake  water  for  the  purpose  of  their  canal  to  a 
lower  level  than  the  mark  on  a  standard  to  be 
erected  near  the  Bala  lake,  indicating  the  mean 
summer  level  of  the  waters  of  the  lake,  nor 
would  at  any  time  embank  or  impound  up  the 
water  more  than  one  foot  above  such  level.    In 
1813  the  Chester  Canal  Company  and  the  Elles- 
mere Canal  Company  were  by  statute  united 
into  one  company  by  the  name  of  "  The  United 
Company  of  Proprietors  of  the  Ellesmere  and 
Chester  Canals."    By  a  subsequent  local  statute 
in  1827,  all  the  four  previous  acts  were  repealed, 
and  the  proprietors  of  the  two  companies  were  re- 
united into  a  new  company,  entitled, "  The  United 
Company  of  Proprietors  of  the  Ellesmere  and 
Chester  Canals,"    for  maintaining  the  former 
canals  then  already  completed  and  making  new 
cuts,  and  it  was  enacted,  that  all  contracts, 
covenants  and  agreements  entered  into  by  virtue 
of  the  powers  contained   in  the  repealed  acts 
should  remain  in  full  force  as  if  the  same  had 
been  made  under  the  powers  contained  in  that 
act ;  and  the  company  was  authorized  to  con- 
struct such  or  so  many  weirs,  embankments  and 
other  works  at  or  near  Bala  lake,  and  to  do  and 
execute  all  such  things  as  should  be  necessary 
for  pounding  up  and  drawing  off  the  water  in 
and  from  the  pool,  so  as  to  be  thereby  enabled 
at  all  times  to  replace  in  or  restore  to  the  River 
Dee  an  equal  or  greater  quantity  of  water  than 
should  or  might  be  taken  therefrom    by  the 
united  company  by  means  of  the  works  at  Llan- 
disilio  for  the  purpose  of  supplying  the  canal 
therewith.    By  another  act  it  was  enacted,  that 
the  company  should  thenceforth  be  called  by  the 
name  of  '*  The  Shropshire  Union  Railways  and 
Canal  Company,"  and  that  all  persons  should 
have  the  same  rights  and  remedies  against  the 
Shropshire  Union  Railways  and  Canal  Company 
which,  before  the  passing  of  that  act,  they  had 
against   the  united  company  of  proprietors  of 
the  Ellesmere  and  Chester  Canal : — Held,  in  an 
action  by  the  devisee  of  W.  against  the  last- 
mentioned  company,  for  the  breach  of  the  cove- 
nant by  impounding  the  water  of  Bala  lake  to  a 
height  of  more  than  one  foot  above  the  mark  on 
the  standard,  whereby  its  waters  overflowed  and 
damaged  the  plaintiff*B  land,  that  the  covenant 


was  repealed  by  the  act  in  1827,  as  to  all  acts 
bon&  fide  done  by  the  company,  under  its  pro- 
visions for  the  purpose  of  restoring  to  the  River 
Dee  a  quantity  of  water  equal  to  what  they 
should  abstract  for  the  use  of  the  canal  by  means 
of  the  works  at  Llandisilio.  Wynn  v.  Shrop- 
shire Union  Railways  and  Canal  Co^mjyanyy  5 
Ex.  420. 

When  Act  compels  a  Breach  of  Covenant.] — 

Land  was  demised  to  trustees  for  a  parish,  they 
covenanting  to  build  a  workhouse  thereon,  and 
to  use,  occupy,  possess  and  enjoy  the  premises, 
for  the  sole  use,  maintenance,  and  support  of  the 
poor  of  the  parish,  and  not  to  convert  the  build- 
ing or  the  land,  or  employ  the  profits  to  any 
other  use,  intent  or  purpose  whatsoever.  Proviso 
for  re-entry  on  breach  of  the  covenant.  The 
house  was  built,  and  together  with  the  land  used 
agreeably  to  the  covenant.  Afterwards  the 
4  &  5  Will.  4,  c.  76,  passed,  and  the  poor-law 
commissioners  incorporated  the  parish  in  a  union, 
and  removed  all  the  paupers  to  the  union.  The 
workhouse  became  uninhabited,  and  was  locked 
up,  and  the  land  was  let  at  a  rack-rent,  which 
was  applied  in  aid  of  the  poor-rates.  On  eject- 
ment brought  (three  years  afterwards)  for  breach 
of  the  covenant : — Held,  that  no  breach  of  the 
covenant  appeared ;  but,  semblc,  that  a  breach 
caused  by  the  compulsory  operation  of  the 
statute  would  have  been  thereby  excused.  Doo 
d.  Anglcsea  {Lord^  v.  R'ttgeley  (^C1t,urch  wardens'), 
6  Q.  B.  107  ;  13  L.  J.,  M.  C.  137  ;  8  Jur.  615. 

A  landowner  who  has  covenanted  in  the  usual 
form  that  neither  he  nor  his  assigns  shall  build 
upon  his  land,  is  discharged  from  his  covenant 
after  selling  the  premises  to  a  railway  company 
under  its  compulsory  powers,  as  the  company 
becomes  an  assignee  of  the  land,  not  by  the 
voluntary  act  of  the  former  owner,  but  by  com- 
pulsion of  law.  Baily  v.  De  Crcsjfigny,  4  L.  R,, 
Q.  B.  180 ;  38  L.  J.,  Q.  B.  98. 

The  defendant  let  the  basement  of  a  store  to 
the  plaintiff,  and  covenanted  to  keep  the  pre- 
mises in  proper  repair  and  condition,  so  that  the 
same  might  be  available  for  storing  cartridges, 
and  for  quiet  enjoyment  by  the  plaintiff.  Other 
parts  of  the  store  were  let  to  other  persons  for 
the  storage  of  gunpowder.  Soon  afterwards  the 
Explosives  Act,  1875,  was  passed,  making  it 
illegal  to  store  cartridges  and  gunpowder  in  the 
same  store  without  a  licence,  under  pain  of  for- 
feiture. On  the  act  coming  into  operation  the 
defendant  removed  the  cartridges  which  the 
plaintiff  had  deposited  in  the  store,  and  gave 
notice  that  he  would  inform  the  authorities  if 
the  plaintiff  stored  any  more : — Held,  that  there 
had  been  a  trespass  but  no  eviction  by  the  de- 
fendant, and  that  there  had  been  no  breach  of 
covenant  by  the  defendant,  the  covenant  to  keep 
the  demise!  premises  in  proper  condition  for 
storing  cartridges  only  referring  to  physical 
condition,  and  there  being  no  obligation  on  the 
defendant  to  procure  a  licence  to  make  the 
storage  legal  notwithstanding  the  act.  Newhy 
V.  SiMrpe,  8  Ch.  D.  39 ;  47  L  J.,  Ch.  617  ;  38 
L.  T.  683  ;  26  W.  B.  685— C.  A. 


18.  Statutobt  Forms  and  Conveyances. 

Of  Votioe.] — If  a  particular  form  of  a  notice 
or  an  order  is  prescribed  by  a  private  act,  it 
must  be  fully  set  out,  and  precisely  pursued,  and 
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an  allegation  that  due  notice  was  given  is  not 
sufficient.    Bex  v.  Croker,  Cowp,  30. 

And  a  defective  notice  under  a  private  act  is 
not  cured  by  the  appearance  of  the  party.    lb. 

Of  Conviction.] — In  an  action  against  a  justice 
of  the  peace  for  a  false  imprisonment^  who  justi- 
fied under  a  conviction  under  the  Vagrant  Act, 
5  Geo.  4,  c.  83  : — Held,  that  the  conviction  was 
not  vitiated  by  the  omission  of  the  word  "  part " 
before  "of  Great  Britain,"  in  the  recital  of  the 
title  of  the  statute,  as  directed  in  the  form  given 
by  the  act.  Nixon  v.  Nanney,  1  G.  &  D.  370 ; 
1  Q.  B.  747. 

Of  Bastardy  Order.]— The  8  &  9  Vict.  c.  10,  s.  1, 
reciting  7  &  8  Vict.  c.  101,  declares  that  all  pro- 
ceedings in  matters  of  bastardy,  under  the 
recited  act,  which  shall  have  been  set  forth 
"according  to  the  forms  in  the  schedule  here- 
unto annexed,  or  to  the  like  tenor  and  effect, 
shall  be  taken  to  have  been  valid  and  sufficient 
in  law."  Where  an  order  of  two  justices  on  a 
putative  father  of  a  bastard  child  was  in  sub- 
stance in  the  form  given  in  the  schedule : — Held, 
that  it  was  no  objection  to  the  order  that  it  did 
not  state  the  evidence  to  have  been  given  on 
oath,  as  the  court  would  not  intend  that  the 
blank  in  the  form  given  in  the  act,  after  the 
words  "evidence  of  such  woman,"  was  to  be 
filled  up  with  the  words  "on  oath,"  or  "  on  affirma- 
tion." Iteg.  V.  Cheshire  (Justices!),  2  New  Sess. 
Cas.  161  ;  3  D.  &  L.  337  ;  15  L.  J.,  M.  C.  3  ;  10 
Jur.  311. 

An  order  in  bastardy,  under  7  &  8  Vict.  c.  101, 
s.  3,  stated,  that  application  had  been  made  and 
summons  granted  by  a  justice  of  the  peace, 
usually  acting  in  the  division  in  which  the 
mother  resided  : — Held,  that,  under  8  &  9  Vict, 
c.  10,  the  word  "in'*  was  to  be  taken  to  be  syno- 
nymous with  the  word  "  for  "  contained  in  the 
forms  given  in  the  schedule,  and  that,  conse- 
quently, the  order  shewed  jurisdiction  on  the 
part  of  the  magistrate  granting  the  summons. 
Ili^g,  V.  Milner,  3  D.  &  L.  128  ;  10  Jur.  334. 

Of  Affidaylt.]— By  23  &  24  Geo.  3,  c.  39  (Irish), 
for  the  encouragement  of  planting  timber  trees, 
tenants  for  lives  by  settlement,  impeachable  of 
waste,  or  tenants  for  years  exceeding  fourteen 
unexpired,  who  should  plant  or  cause  to  be 
planted  any  timber  trees,  might  fell  and  dis- 
])ose  of  them  at  any  time  during  the  term.  To 
secure  the  landlords,  s.  2  enacted,  that  "any 
tenant  so  planting,"  &c.,  "  should  within  twelve 
cidendar  months  after  such  planting  lodge  with 
the  clerk  of  the  peace  of  the  county,"  "  an  affi- 
davit," &c.,  "  reciting  the  number  and  kinds  of 
trees,  and  the  name  of  the  lands,  in  form  follow- 
ing : — I,  A.  B.,  do  swear  that  I  have  planted," 

&c.,  "  on  the  lands  of ,  in  the  parish  of , 

held  by  me  from ,  the  following  trees  [here 

reciting  the  number  and  kinds  of  trees.]"  The 
form  throughout  was  couched  in  the  first  person, 
and  in  fact,  in  its  terms,  was  only  applicable 
to  a  tenant  for  years.  A  lessee  for  three  lives 
having  planted  many  trees,  his  agent  made  the 
affidavit  required,  in  his  own  name,  as  agent  for 
the  lessee : — ^Held,  that  as  the  form  given  in  the 
statute  could  not  possibly  apply  to  the  majority 
of  the  cases  which  its  provisions  sought  to  meet, 
it  did  not  mean  that  no  one  but  the  tenants  was 
to  make  the  affidavit ;  and  that  the  form,  if 
nothcr  person  made  the  affidavit,  might  be 


varied.     Mounteashell  (Earl)  v.   O^Neill  (Fi*- 
count),  5  H.  L.  Cas.  937  ;  2  Jur.,  N.  S.  1030. 

Conveyances.] — Where  a  statute  points  out 
the  manner  in  which  a  c-anal  company  shall 
convey  lands,  and  enacts  that  "  every  such  con- 
veyance shall  be  valid,"  it  does  not  cure  any 
defect  in  the  title  of  lands  so  conveyed.  Ward 
V.  Scott,  3  Camp.  284. 

By  the  Bedford  Level  Act,  it  was  enacted,  that 
all  conveyances  by  indenture  of  the  95,000  acres 
allotted  to  the  Earl  of  Bedford,  or  any  part 
thereof,  entered  with  the  registrar  of  the  levels, 
should  be  of  equal  force  to  convey  the  freehold 
and  inheritance,  as  if  the  same  were,  for  valu- 
able considerations,  enrolled  within  six  months 
in  one  of  the  courts  of  record  at  Westminster  ; 
and  that  no  lease,  grant  or  conveyance  of  or 
charge  out  of  or  upon  the  96,000  acres  or  any 
part  thereof,  except  leases  for  seven  years  or 
under  in  possession,  should  be  of  force  but  from 
the  time  it  should  be  entered  with  the  registrar. 
Conveyances  were  afterwards  made  of  part  of  the 
95,000  acres,  but  were  not  registered : — Held, 
that  those  conveyances  were  nevertheless  valid 
for  all  purposes,  except  for.en titling  the  grantees 
to  the  privileges  conferred  by  the  act  on  the 
owners  of  lands  within  the  level,  and  for  the 
other  purposes  of  the  act.  Willis  v.  Brotvn,  10 
Sim.  127. 

A  conveyance  by  the  commissioners  of  the 
court  for  the  Sale  of  Incumbered  Estates  in  Ire- 
land is,  under  12  &  13  Vict.  c.  77,  s.  27,  "  effectual 
to  pass  the  fee-simple  discharged  of  all  former 
estates,"  subject  only  to  "  such  tenancies,  leases, 
&c.,  as  shall  be  expressed  therein."  Where  such 
a  conveyance  is  duly  executed  by  the  commis- 
sioners, it  becomes  under  s.  49  conclusive  evi- 
dence that  everything  required  by  the  act  to  be 
done  has  been  rightly  done.  Ilorhe  v.  Jarring- 
ton,  7  H.  L.  Cas.  617  ;  9  Ir.  C.  L.  R.  357  ;  5  Jur., 
N.  8.  1227. 

A  conveyance  made  under  21  &  22  Vict,  c  72, 
is,  by  s.  86,  for  all  purposes  conclusive  evidence 
that  all  previous  proceedings  leading  to  such  con- 
veyance have  been  regularly,  taken.  Where, 
therefore,  proceedings  had  been  taken  for  the 
sale  of  estates,  and  their  sale  and  resale  had  been 
directed  in  a  manner  which  was  declared  by  the 
House  of  Lords  to  be  marked  with  great  irregu- 
larity, but  the  party  complaining  had  not  brought 
the  matter  before  the  court  of  appeal  until  after 
the  conveyances  had  been  executed : — Held,  that 
the  house  was  precluded  by  the  provisions  of  the 
statute  from  affording  the  appellant  relief  against 
the  consequences  of  such  irregularities.  Power 
V.  Beeves,  10  H.  L.  Cas.  645. 

Transfer  of  Debentures.] — By  a  local 


and  personal  act,  transfers  of  debentures  were 
to  be  by  indorsement  by  deed,  and  in  a  given 
form,  and  were  to  be  entered  in  the  books  of 
the  company,  and  "after  such  entry  but  not 
till  then,  the  assignee  was  to  be  entitled  to 
the  benefit : " — ^Held,  that  this  did  not  apply 
to  a  transfer  by  act  of  law,  as  in  the  case  of 
bankruptcy.  Lane  v.  Smith,  14  Beav.  49  ;  15 
Jur.  735. 

19.  Remedies  given  by  Statute. 

When  Statute  g:ive8  no  Bemedy.]— The  plain- 
tiffs and  defendant  possessed  adjoining  collieries 
in  the  Forest  of  Dean,  which  were  gales  subject 
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to  1  &  2  Vict.  c.  43,  and  the  rales  made  there- 
under. The  defendant's  gale  being  drained  by  a 
steam-engine,  he  was  bound  by  rale  19  to  work 
the  engine  so  as  to  prevent  the  water  of  his  gale 
from  falling  into  plaintiffs'  gale.  The  defendant 
stopped  his  engine,  whereby  the  plaintiffs'  gale 
was  flooded  and  damaged.  Sect.  29  provides 
that  a  person  working  his  gale  contrary  to  the 
rales  shall  be  liable  to  foiSeit  it,  and  may  be 
evicted  by  her  Majesty ;  and  in  addition  thereto 
"the  compliance  with  such  rules  mav  be  en- 
forced by  and  on  behalf  of  her  Majesty,  or  by 
any  other  person,  by  injunction  of  her  Majesty's 
Court  of  Ezchequer,  or  otherwise,  in  such  manner 
as  the  court  shall  on  application  think  fit :" — 
Held,  that  the  plaintiffs  had  a  statutory  private 
right  which  had  been  violated  by  non-com- 
pliance with  the  rules  on  the  part  of  the  defen- 
dant ;  that  s.  29  gave  no  specific  remedy  for  such 
breach  of  duty,  and  that  the  plaintiffis  were 
therefore  entitled  to  maintain  an  action  at  copi- 
mon  law  to  recover  damages.  Jl<ts«  v.  Price,  1 
Ex.  D.  269 ;  45  L.  J.,  Ex.  777  ;  34  L.  T.  535  ;  24 
W.  R.  780. 

When  a  statute  creates  a  duty  with  the  object 
of  preventing  a  mischief  of  a  particular  kind,  a 
person  who,  by  reason  of  another's  neglect  of 
the  statutory  duty,  suffers  a  loss  of  a  different 
kind,  is  not  entitled  to  maintain  an  action  in  re- 
spect of  such  loss.  Gorrh  v.  Scott,  9  L.  R.,  Ex. 
125 ;  43  L.  J.,  Ex.  92  ;  30  L.  T.  431  ;  22  W.  R. 
575. 

A  shipowner  undertook  to  carry  sheep  from  a 
foreign  port  to  England.  On  the  voyage  some 
of  the  sheep  were  washed  overboard  by  reason  of 
the  shipowner's  neglect  to  take  a  precaution  en- 
joined by  an  order  of  privy  council,  which  was 
made  under  the  authority  of  the  Contagious 
Diseases  (Animals)  Act,  18(>9,  s.  75  : — Held, 
that  the  object  of  the  statute  and  the  order 
being  to  prevent  the  spread  of  contagious  dis- 
ease among  animals,  and  not  to  protect  them 
against  perils  of  the  sea,  the  owners  of  the  sheep 
could  not  recover.    lb. 

The  mere  fact  that  the  breach  of  a  public 
statutory  duty  has  caused  damage  does  not  vest 
a  right  of  action  in  the  person  suffering  the 
damage  against  the  person  guilty  of  the  breach  ; 
whether  the  breach  does  or  does  not  give  sucii 
right  of  action  must  depend  upon  the  object 
and  language  of  the  particular  statute.  Atkin- 
fton  V.  Newcastle  and  GatesJwad  Waterworks 
Company,  2  Ex.  D.  441  ;  46  L.  J.,  Ex.  775  ;  36 
L.  T.  761 ;  25  W.  R.  794-C.  A.  Reversing  S.C., 
G  L.  R.,  Ex.  404  ;  20  W.  R.  35. 

When  a  statute  creates  an  obligation,  but  gives 
the  person  injured  by  its  violation  no  remedy,  he 
can  nave  his  action  for  damages  at  common  law. 
JIandley  v.  Moffat,  infra. 

Or  Prescribes  no  Procedure.] — ^When  a 


statute  refers  generally  to  powers  to  enforce 
obedience,  and  does  not  prescribe  any  procedure, 
those  powers  generally  referred  to  would  be  the 
powers  of  the  court  in  which  the  proceedings  are 
deemed  to  be  taken.  Green  v.  PenzaTice  QLord), 
6  App.  Cas.  675  ;  61  L.  J.,  Q.  B.  26  ;  45  L.  T. 
:J53  ;  30  W.  R.  218— H.  L.  (E.)— Per  Selbome 
(Lord),  L.  C. 

Statute  giving  a  Partienlar  Bemedy.] — Where 
a  statute  creates  an  offence  and  defines  par- 
1  icular  remedies  against  the  person  committing 
that  offence,  prim4  facie  the  party  injured  can 


avail  himself  of  the  remedies  so  defined  and  no 
other.  I  see  no  reason  to  call  that  rule  in  ques- 
tion ;  but  it  must  be  examined  with  reference  to 
the  terms  in  which  the  statute  deals  with  the 
subject.  Brain  v.  TItomas,  60  L.  J.,  Q.  B.  663 — 
C.  A.— Per  Selbome  (Lord),  L.  C. 

It  i^  a  settled  rule  that  if  a  statute  creates  a 
new  right  and  gives  a  particular  remedy  for  en- 
forcing it,  there  is  no  other  remedy.  West  r. 
Doionman,  14  Ch.  D.  Ill  ;  42  L.  T.  340;  29 
W.  R.  6. 

By  a  local  act,  for  the  improvement  of  the  pil- 
chard fishery  within  the  bay  of  St.  Ives,  the  pass- 
ing out  of  one  stem  or  station  into  another  was 
prohibited  under  a  penalty  ;  other  sections  con- 
tained specified  prohibitions,  and  for  each  case  a 
specific  penalty  with  a  specific  mode  of  recover- 
ing it  before  magistrates  was  provided.  A  de- 
claration shewed  that  the  plaintiff  having  a 
right  under  the  act,  and  in  the  exercise  of  it 
being  about  to  enclose  fish  in  his  net,  was  ob- 
structed by  the  defendant's  capture  of  them  in 
another  net : — Held,  that  the  action  would  not 
lie;  the  right  being  created  by  statute,  and  a 
specific  remedy  for  its  infringement  being  pro- 
vided by  the  same  statute.  Stevens  v.  Jeacocke, 
11  Q.  B.  731  ;  17  L.  J.,  Q.  B.  163  ;  12  Jur.  477  ; 
S,  P,,  Reg,  y.  Bent,  1  Den.  C.  C.  157 ;  2  C.  &  K. 
179. 

When  an  act  creates  an  obligation,  and  en- 
forces its  performance  in  a  specified  manner,  the 
performance  of  it  can  only  be  enforced  in  the 
manner  pointed  out  by  the  act,  and  a  person  in- 
jured by  the  violation  of  the  obligation  so 
created  has  no  remedy  but  that  given  by  the 
act.    Uandley  v.  Moffat,  21  W.  R.  231. 

When  a  statute  creates  a  new  offence  by  pro- 
hibiting and  making  unlawful  anything  which 
was  lawful  before,  and  appoints  a  specific  remedy 
against  such  new  offence  by  a  particular  method 
of  proceeding,  that  particular  method  of  proceed- 
ing must  be  pursued,  and  no  other.  Reg,  v. 
Li^vibond,  24  L.  T.  357  ;  19  W.  R.  753. 


Exception  to  Bnle.l — There  are  two  ex- 


V. 


ceptions  to  this  rule — (1)  The  ancillary  remedy 
in  equity  by  injunction  to  protect  a  right ;  that 
is,  a  mode  of  preventing  that  being  done  which 
if  done  would  be  an  offence.  (2)  The  remedy 
created  by  s.  25,  sub-s.  8  of  the  Judicature  Act. 
Cooper  V.  WJiittingkam,  15  Ch.  D.  501  ;  49  L.  J., 
Ch.  752  ;  43  L.  T.  16  ;  28  W.  R.  720. 


Within  Specified  Time.] — ^A  railway  com- 


jmny  constructed  a  culvert  to  carry  off  water 
from  land  adjacent  to  the  railway.    No  com- 
plaint was  made  by  the  owner  of  the  land  of  the 
insufficiency  of  the  culvert,  and  no  application 
was  made  to  justices  for  additional  accommoda- 
tion works  within  the  five  years  limited  by  the 
Railways  Clauses  Consolidation  Act,  1845,  s.  73. 
An  injury  having  subsequently  arisen  to  the 
land  from  the  insufficiency  of  the  culvert  to 
carry  off  all  the  water,  an  action  in  respect  of 
such  injury  was  brought  by  the  occupier  against 
the  railway  company,  in  which  it  was  alleged 
that  the  culvert  was  insufficient : — Held,  on  de- 
murrer, that  the  action  would  not  lie.     Colley  v. 
London  and  North-  Western  Railway  Company, 
5  Ex.  D.  277  ;  49  L.  J.,  Ex.  575  ;  42  L.  T.  807  ; 
29  W.  R.  16  ;  44  J.  P.  427. 

TTnder  Special  Act.  ]-^ An  act  empowered  com- 
missioners to  borrow  money  upon  the  security  of 
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the  rates  for  the  purposes  of  local  improvements, 
and  provided  that  they  should  eveiy  year  pay  off 
1002.  at  the  least  of  the  moneys  so  borrowed  to 
such  of  the  mortgagees  of  the  rates  as  should  be 
selected  by  ballot.  All  interest  upon  the.  mort- 
gages was  duly  paid,  and  the  prescribed  mode 
of  payment  of  the  annual  instalments  was  ob- 
served. The  mortgagees  gave  the  commissioners 
notice  requiring  them  to  pay  off  their  mortgage 
in  six  months.  The  commissioners  refused  to  do 
so,  and  the  mortgagees  filed  a  bill  to  establish 
their  right  to  be  paid  off  and  for  a  receiver  of 
the  rates  : — Held,  tliat  they  had  no  right  to  have 
their  mortgage  debt  paid  off,  except  under  the 
provisions  of  the  act,  and  that  the  court  had  no 
jurisdiction  to  appoint  a  receiver  of  parish  rates, 
and  the  bill  was  dismissed.  Preston  v.  Great 
Yarmouth  (Mayor\  41  L.  J.,  Ch.  310  ;  26  L.  T. 
235.  Affirmed,"  7  L.  R.,  Ch.  655  ;  41  L.  J.,  Ch. 
760  J  27  L.  T.  87  ;  20  W.  R.  876. 

Where  more  than  one  Bemedy  Exists.] — An 
act  giving  a  summary  remedy,  though  in  terms 
apparently  prescribing  such  remedy,  is  cumula- 
tive, and  does  not  take  away  a  previous  right  to 
sue  by  action.    Sharp  v.  Warreriy  6  Price,  131. 

Subsequent  statutes,  which  only  add  accumu- 
lative penalties,  do  not  repeal  former  statutes. 
Bex  V.  JacJi807ij  Cowp.  297. 

Where  a  statute  gives  accumulated  damages 
to  the  party  grieved,  it  is  not  a  penal  statute. 
Woodffate  v.  Knntchhull,  2  T.  R.  154. 

If  an  act,  by  general  words,  purports  to  confer 
a  power  on  several  donees,  one  of  whom  possesses 
the  same  power  more  amply  at  common  law,  as 
incident  to  his  estate,  the  statute  will  not  be  in- 
tended to  apply  to  him,  so  as  by  implication  to 
abridge  his  power ;  and  acts  of  his,  therefore, 
which  the  statute  would  have  authorized,  will 
be  referred  to  his  common-law  right.  Clayton^ 
Ex  parte,  1  Russ.  &  Mylne,  369. 

Where  a  statute  confers  a  right  and  annexes 
penalties  for  its  infringement,  an  action  for  da- 
mages will  not  lie  against  a  party  infringing  the 
right  by  the  party  aggrieved.  Stevenn  v.  Jeacoche, 
11  Q.  B.  731  ;  17  L.  J.,  Q.  B.  163  ;  12  Jur.  477. 

The  7  &  8  Vict.  c.  112,  s.  118,  required  that 
every  ship  navigating  between  the  United  King- 
dom and  any  place  out  of  the  same  should  keep 
constantly  on  board  a  sufficient  supply  of  medi- 
cines suitable  to  accidents  and  diseases  arising 
on  sea  voyages,  and  in  case  any  default  were  made 
in  keeping  such  medicines,  the  owner  of  a  ship 
was  liable  to  a  penalty  at  the  suit  of  any  person, 
and  was  to  be  applied  in  part  to  the  informer  and 
as  to  the  residue  to  the  Seamen's  Hospital  Society : 
— Held,  that  the  penalty  was  recoverable  for  a 
breach  of  the  public  duty  created  by  the  statute, 
and  that  the  provisions  of  the  statute  did  not 
interfere  with  the  common-law  right  of  a  sea- 
man serving  on  board  a  vessel  to  maintain  an 
action  for  special  damage  resulting  to  him  from 
the  breach  of  the  duty.     Cmu;h  v.  Steel,  3  El.  & 
Bl.  402  ;  2  C.  L.  R.  940 ;  23  L.  J.,  Q.  B.  121  ;  18 
Jur.  515. 

20.  Mode  op  Citation  and  Repekence. 

Title  of.] — In  reciting  a  statute,  in  pleading, 

the  whole  of  its  title  should  be  stated,  though  it 

comprises  several  other  subject-matters  besides 

that  to  which  the  pleading  relates.      Beck  v. 

Beverley,  11  M.  &  W.  845. 

Where  the  title  of  an  act  is  not  accurately 


I  stated,  but  still  so  stated  as  to  enable  the  judges 

1  to  know  that  there  can  be  but  one  act  referred 

to,  such  misstatement  is  immaterial.     Reg,  v. 

WeHley,  Bell,  C.  C.  193  ;  29  L.  J.,  M.  C.  35 ;  5 

Jur.,  N.  S.  1362. 

A  declaration  by  a  public  officer  of  a  banking 
company  recited  the  7  Geo.  4,  c.  46,  as  "  An  act 
of  parliament  made  and  passed  in  the  seventh 
year  of  the  reign  of  George  the  Fourth,  for 
(amongst  other  things)  the  better  regulating  Co- 
partnerships of  Bankers  in  England  :"' — Held,  a 
sufficient  recital.  Esdaile  v.  Maclean,  15  M.  & 
W.  277. 

Year  of  Passing.]— -The  statute  written  in  the 
statute  book  under  the  year  secundo  (yulgo 
prime)  Jac.  1,  c.  15,  ought  to  be  pleaded  as  of 
the  first  year.  Bryant  v.  Withers,  2  M.  &  8. 
123  ;  2  Rose,  8. 

There  is  no  parliament  roll  for  the  29th  of 
Eliz. ;  and  statutes  passed  in  that  year  have  re- 
lation to  the  first  day  of  the  sessions,  which 
commenced  in  the  28th  year  of  that  reign.  Rum- 
sey  V.  Tuffnell,  2  Ring.  257;  9  Moore,  425. 

The  description  of  an  act  in  a  conviction,  as 
having  been  passed  in  the  25th  year  of  the  King's 
reign,  when  in  fact  the  parliament  in  which  the 
act  was  passed  was  continued  by  prorogation 
from  the  24th  to  the  25th  year  of  the  reign,  is 
not  a  misdescription  nor  ground  of  objection. 
Rex  V.  Windsor,  2  Chit.  513.  See  Aixon  v. 
NaJiney,  1  G.  &  D.  370  ;  1  Q.  B.  747. 

In  an  action  against  a  sheriff  and  his  officer 
for  extortion,  in  taking,  for  executing  a  writ  of 
execution,  more  than  they  were  entitled  to, 
under  28  (commonly  called  29)  Eliz.  c.  4,  the 
declaration  recited  the  statute,  under  a  videlicet, 
as  of  the  29  Eliz.,  instead  as  of  thfe  28  Eliz.  :— 
Held,  immaterial.  Holmes  v.  Sparks,  12  C,  B. 
242  ;  21  L.  J.,  C.  P.  194  ;  16  Jur.  975. 

Where  a  statute  is  passed  in  a  session  of  par- 
liament which  commenced  in  one  year  of  a  reign 
but  is  continued  into  another,  it  is  incorrect  to 
describe  the  statute  as  passed  in  both  years,  but 
it  may  be  described  as  a  statute  passed  in  a  ses- 
sion of  parliament  holden  in  both  years.  Gibbs 
V.  Pik^,  8  M.  &  W.  223  ;  9  D.  P.  C.  731  ;  S.  P., 
Ratcliffe's  case,  2  Lewin,  C.  C.  57. 

A  statute  passed  in  a  session  begun  in  the 
second,  and  continued  in  the  thiiti  year  of  a 
reign,  must  not  be  pleaded  as  passed  in  the 
second  and  third  years  of  the  reign,  although 
such  act  is  recited  in  a  later  statute  as  *'  passed 
in  the  second  and  third  years."  Rex  v.  Bier*^ 
3  N.  &  M.  475  ;  1  A.  &  E.  327. 

On  an  indictment  for  a  conspiracy,  laying  in 
the  indictment  that  the  defendants  knew  the 
party  conspired  against  to  bear  a  certain  cha- 
racter, and  to  be  liable,  in  that  character,  to 
the  operation  of  **  an  act  passed  in  the  second 
and  third  years,"  &c.,  adding  the  title  of  the  act 
correctly,  the  judgment  was  arrested  for  such 
misrecital.    lb. 


II.    PROOF  OF. 

Generally.] — If  counsel  rely  on  an  act,  and 
cite  it  as  an  act  to  be  judicially  noticed,  the 
opposite  party  has  no  right  to  Insist  that  the 
counsel  citing  it  should  produce  a  copy  of  it 
printed  by  the  Queen's  printer,  Forman  v. 
Daioes,  Car.  &  M.  127. 

Snfflcieney  of.] — In   ejectment   for  land,  in 


2061 


STOCK. 


2062 


order  to  shew  that  an  act  of  Edw.  6  had  passed 
for  dis^velling  the  land,  after  evidence  of  a 
clerk    in    the  parliament  office,  who  had  the 
custody  of  the  records  in  the  Hoose  of  Lords,  that 
no  such  act  was  to  be  found  on  the  parliament 
roll,  a  calendar  was  put  in,  purporting  to  contain 
the  titles  of  sixty  acts  passed  in  2  &  3  Edw.  6, 
that  numbered  40  being  called  ^*  An  act  for  dis- 
gavelling  Lands  in  Kent."    The  calendar  so  pro- 
duced was  made  in  1640.    Two  calendars  were 
kept  in  the  office,  one  called  the  long  calendar, 
the  other  the  short  calendar ;  and  the  practice 
iiad  been  to  enter  upon  the  long  calendar  such 
acts  as  passed,  as  soon  as  they  had  received  the 
royal  assent,  but  not  before,  with  their  numbers : 
-—Quaere,  whether  this  was  sufficient  evidence 
that  such  an  act  really  did  pass.     Doe  d.  Bacon 
V.  Brydgen,  7  Scott,  N.  R.  333  ;  6  M.  &  G.  282  ; 
13  L.  J.,  C.  P.  209. 


Private  Act.] — An  act  for  the  regulation  of 


was  declared  king  a  proceeding  took  place  in  par- 
liament in  which  the  commons  were  represented 
to  have  prayed  that  all  that  was  done  in  the  pur- 
suit, arrest  and  judgment  of  the  carl  might  be 
declared  good  for  the  common  profit  of  the  realm. 
The  king,  with  the  assent  of  the  lords  temporal, 
declared  that  it  was  so.  This  proceeding  was 
entered  on  the  placita  coronse  in  parliament,  but 
not  on  the  rolls  of  parliament.  Semble,  that  this 
was  not  an  act  of  parliament.  Wiltca  Peerage 
claim,  4  L.  R.,  H.  L.  126. 

But  it  was  a  solemn  declaration  pronounced  by 
the  king  in  open  parliament  at  the  prayer  of  the 
commons,  and  with  the  advice  of  the  lords,  and 
must  be  taken  as  a  parliamentaiy  declaration 
that,  whatever  had  been  the  nature  of  the  grant 
to  the  earl,  it  was  wholly  at  an  end.    Ih, 


the  affairs  of  an  insurance  company  containing 
A  clause  directing  that  it  should  be  deemed  and 
taken  to  be  a  public  act,  and  should  be  judicially 
taken  notice  of  as  such  by  all  judges,  justices, 
And  others,  without  being  specially  pleiculed,  is 
sufficiently  proved  for  all  legal  purposes,  by  the 
production  of  a  copy  purchased  at  the  office  of 
the  King's  printer.  BeaUnumt  v.  Mountain,  4 
M.  &  Scott,  177  J  10  Ring.  404. 

Where  copies  of  a  private  act,  printed  by  the 
<2ueen*s  printer,  are  made  evidence,  counsel  can- 
not make  an  objection  founded  on  that  act  a 
ground  of  an  application  for  a  nonsuit,  if  the  act 
has  not  been  given  in  evidence  on  the  part  of  the 
plaintiff,  because  it  is  not  an  act  to  be  judicially 
noticed,  and  is  only  before  the  court  when  given 
in  evidence.     Orenoolde  v.  Kemp,  Car.  &  M.  635. 

An  act,  private  in  its  nature,  is  not  made  ad- 
missible against  strangers  by  a  clause  declaring 
"*  that  it  shall  be  deemed  and  taken  to  be  a  public 
act,  and  shall  be  judicially  taken  notice  of  with- 
out being  specially  pleaded."  Bi'ett  v.  Beak's, 
M.  k  M.  421. 


Local  Aet.] — A  local  act,  with  a  clause  de- 


claring it  to  be  a  public  act,  and  that  it  shall  be 
taken  notice  of  as  such  without  being  specially 
pleaded,  need  not  be  proved  either  to  have  been 
examined  with  the  parliament  rolls,  or  to  have 
been  printed  by  the  King's  printer.  Woodward 
V.  Cotton,  1  C,  M.  &  R.  44 ;  6  C.  &  P.  457  ;  4 
Tyr.  689. 

Of  Preamble.] — A  preamble  to  an  act,  reciting 
the  existence  or  outniges,  and  making  provision 
Against  them,  is  admissible  to  prove  an  introduc- 
tory averment  in  an  information  for  a  libel,  that 
-divers  acts  of  outrage  had  been  committed.  Bex 
V.  Sutton,  4  M.  &  S.  532. 

Of  Beoital.] — But  the  recital  in  an  act  of  par- 
liament, either  of  fact  or  of  law,  is  not  conclu- 
sive. Beg.  V.  HangUon,  1  El.  &  Bl.  501  ;  22 
L.  J.,  M.  C.  89  ;  17  Jur.  455. 

Parliamentary  Deolaration.]  —  In  the  reign 
of  Richard  2,  an  earldom  was  created  of  an 
apparently  non-descendible  dignity.  The  earl 
was  beheaded  by  Henry  of  Lancaster  when  he 
invaded  England,  and  before  he  received  or 
even  claimed  the  crown.  There  was  no  evi- 
dence whether  there  had  been  any  trial,  or  form 
of  trial  before  the  beheading.    When  Henry  1 
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I.    NATURE  OF. 


Jltx 


What  U.] — Stock  is  a  chose  in  action. 
V.  Cajfjffir,  5  Price,  217. 

It  cannot  be  sued  for  as  money.  Nightingale  v. 
Dcvisvie,  2  W.  Bl.  684. 

The  interest  in  stock  is  nothing  but  a  right  to 
receive  a  perpetual  annuity  subject  to  redemp- 
tion.    Wil(inia7i  V.  midmatiy  9  Ves.  177. 

Omnium  is  stock.  Brown  v.  Turner,  7  T.  R. 
630 ;  2  Esp.  631 ;  S,  P.,  Oliriersun  v.  Coles,  1 
Stark.  496. 

Stamping.] — ^A  bond  for  foreign  stock  signed 
in  Paris,  but  issued  in  England,  did  not  require 
an  English  stamp  before  the  passing  of  25  Vict, 
c.  22.     YrUarri  v.  Clcirunit,  2  C.  &  P.  223. 

Baiaing  and  TranBferring.]  —  Raising  and 
transferring  stock  is  not  a  nuisance  at  common 


has  open  legal  title  affect  the  bank.     Xoify 
Mayors  ease,  Lofft,  65. 

The  bank  is  not  to  look  beyond  the  legal  title 
to  the  trusts,  and  therefore  cannot  prevent  an 
executor  from  selling  out  or  transferring  stock. 
JSank  of  England  v.  Parsons,  5  Ves.  665. 


liabiUty  for  Delay.]— If  the  Hank  of 


law.     Garrard  v.  Ilardey,  5 
Scott,  N.  R.  459. 


M.  &  O.  471 :  6 


Buying  and  Selling.] — A  declaration  stated 
that  the  plaintiff  bought  of  and  the  defendant 
sold  to  the  plaintiff  foreign  stock,  to  wit,  20,000 
Spanish  active  bonds,  at  the  rate  of  26Z.  5#.  for 
every  lOOZ.  of  the  stock,  and  promised  the  plaintiff 
to  deliver  the  bonds.  Breach,  non-delivery : — 
Held,  that  the  words  *'  bought "  and  "  sold  "  were 
to  be  construed  with  reference  to  the  subject- 
matter,  and  did  not  mean  the  actual  sale  of 
specific  bonds,  but  merely  a  contract  for  sale, 
which  would  be  performed  by  the  delivery  of 
any  bonds  of  the  same  description.  JJeseltifte  v, 
Siggers,  1  Ex.  856  ;  18  L.  J.,  Ex.  166. 

When  exchequer  bills,  bonds,  scrip,  Spanish 
stock,  and  securities  of  that  kind  which  pass  by 
delivery  merely,  become  the  subject  of  a  con- 
tract, there  is  no  difference  between  a  contract 
to  buy  and  a  contract  of  actual  sale,  as  the 
transfer  rests  not  so  much  on  contract  as  on  de- 
livery,   lb. 

Such  a  contract  is  not  a  sale  of  goods,  wares 
and  merchandizes,  within  the  17th  section  of 
the  Statute  of  Frauds.    lb. 


II.    PUBLIC,  GOVERNMENT.  OR  PAR- 
LIAMENTARY. 

1.  Bank  op  England. 

BeBponsibility  on  Tran8fer.]~The  Bank  of 
England  stands  in  relation  to  stock  as  a  deposit- 
1117  of  goods  in  relation  to  the  goods,  and  there- 
fore can  only  be  responsible  for  a  transfer  of 
stock  after  distinct  notice  given  to  it  of  an  exist- 
ing claim  upon  the  stock.  Ilumberstme  v. 
Chase,  2  Y.  &  C.  209. 

Title  affected  by  Tmit] — A  memoran- 

dam  on  the  transfer  of  stock,  signifying  a  flaw 

"'spected  in  the  title,  must  not  be  allowed,  nor 

i  any  secret  trust  as  against  the  party  who 


England  delays  to  pass  a  power  of  attorney  tor 
the  transfer  of  stock  for  an  unreasonable  time, 
they  are  liable  to  answer  in  damages  for  a  loss 
sustained,  in  consequence  of  an  intermediate  fall 
of  the  funds.  Sutton  v.  Bank  of  England,  B.  & 
M.  52 ;  1  C.  &  P.  193. 

Proof  of  Death  and  Identity  of  Stockholder.] 
— The  Bank  of  England  is  a  body  having  a  dis- 
cretion to  exercise  for  the  benefit  of  the  public 
as  well  as  itself  ;  and  is  not  bound  to  accept  as 
sufficient  evidence  of  the  death  of  a  stockholder 
on  a  joint  account  in  its  books,  such  proof  as 
would  satisfy  the  CJourt  of  Chancery.  Prosser 
V.  Bank  of  England,  13  L.  R.,  Eq.  611 ;  41  L.  J., 
Oh.  327  ;  26  L.  T.60 ;  20  W.  R.  362. 

P.  died  in  1871.  At  her  death  New  Three  per 
Cent.  Annuities,  and  no  other  fnnd,  were  stand- 
ing in  her  name,  and  in  the  names  of  the  appli- 
cants jointly  in  the  books  of  the  bank.  The 
burial  of  P.  was  entered  in  the  proper  parish 
register.  An  extract  from  the  entry,  together 
with  a  statutory  declaration  of  her  identity,  was 
forwarded  to  the  bank,  in  order  that  they  might 
affix  to  her  name  in  their  books  the  usual  memo- 
randum of  death.  The  bank,  however,  would 
not  do  so  on  the  ground  that "  the  declaration 
did  not  aver  that  the  extract  had  been  compared 
with  the  original  register  for  the  parish  where  P. 
was  buried.''  A  motion  for  an  injunction  to  re- 
strain the  bank  from  continuing  the  name  of  P. 
in  their  books  without  the  memorandum  was  re- 
fused with  costs.    lb, 

2.  Pbopbietobs. 

Purchase  in  Joint  Karnes — Snryivorship.] — 

Where  stock  in  the  public  funds  is  purchased  in 
the  joint  names  of  two  persons,  the  survivor  is  at 
law  absolutely  entitled  to  it.  Crossfield  v.  Such. 
8  Ex.  826  ;  1  C.  L.  R.  668  ;  22  L.  J.,  Ex.  325. 


Tenancy  in  Common,  or  Joint  Tenancy.] 


— Stock  purchased  in  the  joint  names  of  two 
sisters,  and  a  balance  to  their  joint  account  at 
their  bankers'  : — Held,  under  the  circumstances, 
to  belong  to  them  as  tenants  in  common,  not- 
withstanding they  had  contributed  equally,  the 
court  looking  to  the  source  whence  the  funds 
were  derived,  viz.  rents  of  land,  of  which  the  two 
were  tenants  in  common.  Robinson  v.  Preston, 
4  K.  &  J.  505  ;  27  L.  J.,  Ch.  396  ;  4  Jur.,  N.  S. 
186. 

The  rule  as  to  the  investment  of  moneys  in 
the  names  of  two  or  more  persons  in  the  pur- 
chase of  property  is  this  :  if  invested  in  unequal 
shares,  the  purchasers  remain  tenants  in  common 
of  the  purchased  property ;  if  in  equal  shares, 
and  the  matter  on  the  face  of  it  purports  to  be  a 
joint  tenancy,  it  is  considered  to  be  a  joint  ten- 
ancy, and  no  equity  is  supposed  to  intervene  by 
which  it  can  be  reduced  to  a  tenancy  in  oommon. 
lb. 

Two  sisters  carried  on  business  as  farmers. 
They  had  a  joint  account  at  their  bankers',  and  an 
establishment  and  purse  in  common.    They  in- 
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vested  part  of  their  money  in  the  purchase  of 
consols,  in  their  joint  names,  and  they  had  a 
balance  due  to  them  on  their  banking  account, 
besides  a  sum  due  to  them  from  their  bankers  on 
deposit  notes : — Held,  on  the  death  of  one,  that 
the  two  sisters  were  joint  tenants  of  the  consols, 
and  tenants  in  common  of  the  balance  and  of 
the  deposit  notes.   Bone  v.  Pollard,  2i  Beav.  283. 

Two  sisteis,  spinsters,  executrixes  and  bene- 
ficiaries under  their  father's  will,  transferred  a 
portion  of  the  funds  bequeathed  to  them  as 
tenants  in  common  into  their  joint  names,  and 
afterwards,  out  of  the  proceeds  of  that  of  which 
they  were  tenants  in  common,  purchased  stock  in 
their  joint  names.  They  lived  together,  had  all 
things  in  common,  and  made  mutaal  wills  in 
each  other's  favour : — Held,  first,  that  the  trans- 
fer made  them  joint  tenants  of  the  fund  trans- 
ferred. Hughes,  In  re,  24  L.  T.  415  ;  19  W.  R.  468. 

Held,  secondly,  that  they  were  joint  tenants  of 
the  stock  afterwards  purchased,  though  purchased 
out  of  the  proceeds  <k  a  fund  of  which  they  were 
tenants  in  common.    lb. 


Bight   of  Survivorship.]— A   husband, 


before  making  his  will,  purchased  stock  in  the 
names  of  himself,  his  wife,  and  a  third  person. 
The  husband  died : — Held,  that  the  stock  became, 
by  survivorship,  the  absolute  property  of  the 
wife.    Btfkyn,  In  re,  6  Ch.  D,  115  ;  37  L.  T.  261. 

Transfer — Bevooation  by  Will — Besoltiiig 
Trust.]— A  testator,  having  first  made  a  will  in 
favour  of  the  person  with  whom  he  was  cohabit- 
ing, afterwards  transferred  stock  into  the  joint 
names  of  himself  and  that  person.  Subseq iiently 
to  this  transfer  he  revoked  his  first  will  and 
made  another  in  favour  of  a  third  person,  a 
daughter  of  the  original  legatee,  to  whom  by  the 
second  will  nothing  was  given  : — Held,  that  there 
was  no  resulting  trust  for  the  testator  in  the 
stock,  and  that  the  joint  transferee  was  entitled 
by  survivorship.  Tunhrldge  v.  Care,  25  L.  T. 
150 ;  19  W.  R.  1047. 

Stock,  which  had  been  acquired  by  a  lady  as 
the  survivor  of  her  husband,  who  had  transferred 
it  into  their  joint  names,  was  transferred  by  her 
into  the  names  of  herself,  her  daughter,  who  had 
recently  married,  and  her  daughter's  husband ; 
and  the  dividends  of  the  stock  were  enjoyed  by 
the  transferor  during  her  life.  The  daughter 
predeceased  her  mother,  and  the  son-in-law 
survived  them  both  : — Held,  that  there  was  no 
resulting  trust,  and  that  the  son-in-law  was 
entitled  to  the  fund.  Batstone  v.  Salter,  10  L. 
R.,  Ch.  431  ;  44  L.  J.,  Ch.  760 ;  33  L.  T.  4  ;  23 
W.  R.  816. 

Investment  Void  under  18  Elis.  c.  6.] — An 

investment  of  money  in  the  purchase  of  stock, 
in  the  names  of  trustees,  upon  trust  for  the 
children  of  the  settlor,  he  not  having  at  the  time 
sufficient  property,  besides  the  money  so  invested, 
to  pay  his  debts,  is  void  under  13  Eliz.  c.  5,  be- 
cause by  1  &  2  Vict.  c.  110,  s.  12,  money  or  stock 
may  be  taken  in  execution;  and  therefore  the 
effect  of  such  a  settlement  would  be  to  delay, 
hinder,  or  defraud  the  creditors  of  the  settlor. 
Barrack  v.  ^PCulloch,  3  Kay  &  J.  110  ;  26  L.  J., 
Ch.  105  ;  3  Jur.,  N.  S.  180. 

3.  Teansfeb. 
By  Married  Woman — ^When  Allowed.] — A  feme 


covert  executrix  having  obtained  an  order  for 
the  protection  of  her  property,  is  entitled  to  a 
transfer  of  stock  standing  in  the  name  of  her 
testator,  without  the  concurrence  of  her  husband. 
Bathe  v.  Bank  of  England,  4  Kay  k  J.  564  ;  27 
L.  J.,  Ch.  630 ;  4  Jur.,  N.  S.  605. 

A  fund  in  court  belonging  to  a  married  woman 
was  ordered  to  be  trai^erred  in  the  books  of 
the  Bank  of  England  to  her  name  as  a  married 
woman,  entitled  to  her  separate  use,  according  to 
the  provisions  of  the  Married  Women's  Property 
Act,  1870,  s.  3.  Butl'm,  In  re,  23  L.  T.  523  ;  19 
W.  R.  241. 

A  married  woman  and  her  daughter  were  en- 
titled to  a  fund  in  court,  subject  to  a  power  of 
appointment  by  the  married  woman  over  her  life 
interest.  An  order  was  made  with  the  consent  of 
both,  that  the  fund  be  transferred  to  the  separate 
use  of  the  mother.  Bartholmew  or  Bartholomew, 
In  re,  23  L.  T.  433  ;  19  W.  R.  95. 

The  Married  Women's  Property  Act,  1870, 
does  not  enable  a  married  woman  who  is  entitled 
to  stock  for  her  separate  use  which  is  standing  in 
her  name  jointly  with  other  persons,  to  join  in 
the  transfer  of  such  stock  without  the  concur- 
rence of  her  husband.  Howard  v.  Bank  of 
Ungland,  19  L.  R.,  Eq.  295  ;  44  L.  J.,  Ch.  329  ; 
31  L.  T.  871 ;  23  W.  R.  303. 

To  Trustees  for  Creditors.] — ^Where  a  .trust 
deed  has  been  executed  for  the  benefit  of  credi- 
tors, and  registered,  and  the  deed  contains  a 
general  assignment  of  property  to  the  trustees, 
the  trustees  are  entitled  to  require  from  the 
Bank  of  England  a  transfer  of  bank  stock  stand- 
ing in  the  name  of  the  debtor  and  belonging  to 
him,  without  the  debtor's  concurrence  in  the 
transfer,  or  in  case  of  his  death,  without  the  con- 
currence of  his  legal  personal  representative. 
Price,  In  re,  2  L.  R.,  Ch.  662  ;  36  L.  J.,  Bk.  24  ; 
16  L.  T.  760 ;  15  W.  R.  1066. 

Agreement  to  Fay  for  Information  given.] 

— An  agreement  to  pay  a  percentage  upon  the 
day  on  which  any  money  should  be  received  by 
the  defendant,  through  the  means  of  the  plain- 
tiff's information,  does  not  entitle  the  plaintiff 
to  the  stipulated  reward,  upon  the  transfer  of 
stock,  in  consequence  of  such  information,  al- 
though he  might  afterwards  receive  the  divi- 
dend thereon.  Jones  v.  Brinleg,  1  East,  1 ; 
3  Esp.  205. 

TTnclaimed  Stock — Transfer  to  Commissioners — 
Be-Transfer.] — A  legacy  to  an  infant  was  invested 
in  stock  in  the  names  of  two  executors,  and  the 
dividends  not  having  been  claimed  for  ten  years 
the  stock  was  transferred  to  the  Commissioners 
for  the  Reduction  of  the  National  Debt.  One  of 
the  executors  having  died,  the  survivor  presented 
a  petition  for  a  re-transfer  of  the  stock  : — The 
court,  without  requiring  the  concurrence  of  the 
beneiiciaries,  made  an  order  directing  the  stock  to 
be  transferred  to  him,  and  that  he  should  there- 
out pay  the  costs  of  the  attorney-general  and  the 
commissioners.    Ackland,  In  re,  26  L.  T.  418. 

When  stock  has  been  transferred  to  the  Com- 
missioners for  the  Reduction  of  the  National 
Debt  by  reason  of  no  application  for  dividends 
having  been  made,  a  re-transfer  cannot  be  ob- 
tained, nor  can  inquiries  be  directed  as  to  the 
beneficial  title  io  the  stock,  in  the  absence  of  a 
legal  representative  of  the  person  in  whose  name 
the  stock  stood  at  the  date  of  the  transfer.   Ash- 
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vtead,  In  re,  8  L.  R.,  Ch.  113  ;  42  L.  J.,  Ch.  314  ; 
28  L.  T.  1  ;  21  W.  R.  65. 

When  a  person  establishes  a  right  to  the  re- 
transfer  of  stock  which  has  been  transferred  to 
the  CommiFsioners  for  the  Redaction  of  the 
National  Debt,  he  is  only  entitled  to  a  re- 
transfer  of  the  stock  and  the  payment  of  the 
amount  of  the  dividends,  but  not  to  the  invested 
accumulations  of  such  dividends.    lb. 

When  stock  in  the  name  of  a  trustee  holding 
upon  trust  for  a  beneficiary  has  been  transferred 
to  the  National  Debt  Commissioners,  the  re- 
transfer  will  be  ordered  to  be  made,  not  to  the 
beneficiaiy,  but  to  the  trustee.  Jamescnif  Ex 
parte,  19  L.  R.,  Eq.  430  ;  44  L.  J.,  Ch.  480 ;  23 
W.  R.  591. 

Bestraining  Transfer.] — The  court  has  juris- 
diction under  5  Vict.  c.  5,  s.  4,  to  restrain  the 
Commissioners  for  the  Reduction  of  the  National 
Debt  from  paying  or  transferring  an  annuity 
payable  by  them.  Watts  v.  Watts,  40  L.  J.,  Ch. 
388  ;  24  L.  T.  120. 

Upon  motion  under  5  Vict.  c.  5,  s.  4,  ex  parte, 
unsupported  by  any  affidavit  of  special  facts,  and 
made  by  the  mortgagees  of  reversionary  interests 
in  the  stock  or  shares  of  certain  railway  com- 
panies, the  court  restrained  such  companies  until 
further  order  from  permitting  any  transfer  of 
such  stock  or  shares.  Loch4.;  In  re,  18  W.  R. 
275. 

Validity  of  Entry  and  Signature.]— By  11  Geo. 
4  &  1  Will.  4,  c.  13,  8.  13,  it  is  enacted  that  the 
stock  created  by  the  act  "  shall  be  transferable  as 
this  act  directs,  and  not  otherwise  ; "  and  that 
the  entries  of  transfer  shall  be  signed  by  the 
parties  making  the  same,  or  by  their  attorneys 
lawfully  authorized ;  and  that  persons  to  whom 
transfers  shall  be  made  shall  underwrite  their 
acceptance  thereof ;  and  "  that  no  other  method 
of  transferring  any  such  stock  shall  be  good  and 
available  in  law  : " — Held,  that,  as  against  the 
transferor,  a  transfer  was  valid,  though  the 
transferee  had  not  underwritten  his  acceptance. 
Foster  v.  Baiik  of  England,  8  Q.  B.  689  ;  15 
L.  J.,  Q.  B.  212  ;  10  Jur.  665. 

TTnder  Power  of  Attorney.] — A  power  of  at- 
torney for  the  transfer  of  government  stock  was 
a  deed  within  2  Geo.  2,  c.  25.  Rex  v.  Fanntleroy, 
2  Blng.  413  ;  1  C.  &  P.  421 ;  1  M.  C.  C.  52  ;  10 
Moore,  1. 

It  seems  that,  according  to  the  practice  of  the 
bank,  a  power  of  attorney  for  the  sale  of  stock  Is 
revocable  without  deed.  R^^x  v.  Watt.  1  Bing. 
121  ;  11  Price,  518  ;  7  Moore,  478. 

Besultlng  Trait.] — Under  a  power  of  at- 
torney, by  the  owner  of  stock,  the  transfer  was 
not  made  till  three  days  after  the  death  of  the 
grantor,  the  power,  according  to  the  usual  form 
of  Bank  of  England  powers  of  attorney,  contain- 
ing a  clause  to  make  it  valid,  notwithstanding 
the  death  of  the  grantor  before  the  transfer  was 
made.  The  legal  interest  in  the  stock  was  held 
to  be  validly  transferred  ;  aud  there  being  clear 
evidence  that  the  object  of  the  transfer  was  to 
give  the  beneficial  interest : — Held,  there  was  no 
resulting  trust  in  favour  of  the  kin  or  representa- 
tives of  the  grantor.  Kiddill  v.  Farnell,  3  Sm. 
&  G.  428  ;  26  L.  J.,  Ch.  818  ;  3  Jur.,  N.  S.  786. 


Where  Power  ii  Forged— Beeovery  of  IMvi- 
dendi.] — Property  in  stock  is  not  transferred 
from  the  owner  by  being  placed,  under  a  forged 
power  of  attorney,  to  the  name  of  another  per- 
son in  the  books  of  the  bank.  Daris  v.  Bank  of 
England,  2  Bing.  393  ;  9  Moore,  747. 

A  party  may  recover  dividends  from  the  bank., 
although  he  knew  that  the  stock  had  been  trans' 
f erred  under  a  forged  power,  and  had  omitted  to 
inform  the  bank  of  the  circumstance,  and  did  not 
demand  payment  of  the  dividends  till  after  the 
escape  of  the  offender.    lb. 

One  of  two  trustees  of  stock  sold  it  out  under  a 
power  of  attorney,  to  which  he  had  forged  the 
signature  of  his  co-trustee,  and  some  time  after- 
wards absconded : — Held,  that  the  Bank  of  Eng- 
land was  compellable,  in  a  court  of  equity,  to  re- 
invest the  stock  in  the  name  of  the  other  trustee. 
Sloman  y.  Bank  of  England,  14  Sim.  475. 


Effect  of  VegUgence.]— But  a  holder  of 


bank  stock  may,  by  negligence,  disable  himself 
from  recovering  from  the  bank  the  stock  which 
has  been  tran^erred  from  his  account  under  a 
forged  warrant  of  attorney.  Cole  v.  Bank  of 
England,  2  P.  &  D.  521  ;  10  A.  &  E.  437. 

Action  against  the  bank  for  not  transferring  a 
share  of  consolidated  annuities,  the  property  of 
the  plaintiff's  testatrix.  Pleas  :  first,  not  guilty ; 
and  secondly,  that  the  testatrix  was  not  possessed. 
At  the  trial  it  appeared  that  the  testatrix  for 
many  years  before  her  death  was  very  old  and  in- 
firm, and  when  she  received  her  dividends  was 
accompanied  by  her  nephew,  who  was  a  clerk  in 
the  bank.  He  asked  for  the  amount,  she  signed 
receipts,  both  in  the  dividend  warrants  and  in  the 
bank  books.  It  appeared  probable  that  he  had 
paid  her  from  time  to  time  the  dividends  on  her 
whole  stock ;  but  he  had  at  intervals  taken  another 
woman  to  the  bank,  who  personated  the  testatrix, 
and  forged  her  signature  to  several  transfers.  At 
the  trial  the  jury  found  that  the  testatrix  was  not 
proved  to  have  had  knowledge  of  the  transfers, 
but  that  she  had  the  means  of  knowledge ;  that 
she  was  guilty  of  gross  negligence  in  leading  the 
bank  to  believe  that  she  sanctioned  the  tranters ; 
and  that  the  bank  was  not  guilty  of  negligenoe 
in  transferring,  without  ascertaining  her  identity 
more  fully  : — Held,  that  the  facts  found  consti- 
tuted an  answer  to  the  action,  and  were  available 
under  the  pleadings.    lb. 

Trustees  of  a  charity  incoriX)rated  by  act  of 
parliament,  and  having  a  common  seal,  possessed 
stock  in  the  public  funds,  which  stock  was  regis- 
tered in  the  Bank  of  Ireland.  The  secretary  of 
the  trustees  was  allowed  to  have  the  seal  in  his 
possession.  Five  several  powers  of  attorney  pre- 
pared in  different  years,  sealed  with  the  seal  of 
the  trustees,  the  due  affixing  of  which  seal  was 
attested  by  witnesses,  who  (though  without  any 
fraudulent  intention)  attested  what  was  not  true, 
since  the  seal  was  afiixed  by  the  unauthorized 
act  of  the  secretary  alone,  were  presented  to  the 
bank,  and  the  stock  was  transferred.  The  facts 
were  afterwards  discovered,  and  the  secretary 
was  indicted  and  convicted.  By  a  power  of  at- 
torney duly  executed,  the  trustees  then  autho- 
rized C.  to  transfer  the  stock,  but  the  bank  re- 
fused to  make  the  transfer.  An  action  was 
brought  by  the  trustees  on  this  refusal.  The 
judge  who  tried  the  cause  told  the  jury  that  if, 
under  these  circumstances,  the  trustees  bad  so 
negligently  conducted  themselves  as  to  con- 
tribute to  the  loss,  the  verdict  must  be  given  for 
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the  bank  : — Held,  that  the  direction  was  wrong. 
Bank  of  Ireland  v.  Beans'  Ckaritit'S  in  Ireland 
CTruHeei)jO  H.  L.  Cas.  389. 


Sale    to   Third  Penon — ^Beoovery.J^A 


party  whose  stock  has  been  sold  under  a  forged 
power  may  recover  the  value  as  money  had  and 
received  from  the  purchaser.  Marsh  v.  Keating, 
1  Bing.,  N.  C.  198  ;  1  Scott,  5. 

Fraudulent  Transfer  by  Agents.]— ^S^y*  Cri- 
minal Law, 

Action  for  not  Transferring — Necessary  Allega- 
tions.]— A  declaration  alleged  that  a  plaintiff 
was  possessed  of  transferable  stock  standing  in 
his  name  in  the  books  of  the  East  India  Com- 
pany, and  at  the  proper  time  for  transferring  the 
same,  and  after  previous  notice  to  them,  requested 
them  to  transfer  his  stock  to  a  proper  person, 
about  to  be  named  by  him ;  yet  they,  before  Uie 
plaintiff  had  named  the  person  to  whom  he  was 
desirous  of  transferring  the  stock,  refused  to 
transfer  to  any  person  whatsoever : — Held,  that, 
in  order  to  charge  the  company  with  a  breach  of 
duty  in  not  transferring,  the  declaration  should 
have  shewn  that  the  plaintiff  had  named,  or  at 
least  was  ready  to  name,  the  party  to  whom  he 
wished  to  transfer,  and  that  the  declaration  was 
bad  on  general  demurrer,  for  omitting  such 
statement.  Gregory  v.  East  India  Cwnpany, 
7  Q.  B.  199  ;  14  L.  J.,  Q.  B.  220  ;  9  Jur.  686. 

Inspection  of  Transfer  Books.] — In  an  action 
against  the  Bank  of  England  for  not  paying 
dividends  upon  stock,  the  bank  admitting  that 
the  stock  had,  up  to  a  ceiiyain  day,  stood  in  the 
bank  books  in  the  plaintiff's  name,  alleged  that 
the  plaintiff  had  on  that  day  transferred  it. 
Upon  the  affidavit  of  the  plaintiff  that  she  had 
never  signed  or  authorized  any  transfer,  and  that 
if  such  alleged  transfer  existed  it  was  a  forgery, 
the  court  made  absolute  a  rule  allowing  her  to 
inspect  the  particular  entry  in  the  transfer  book, 
purporting  to  transfer  the  stock.  Foster  v.  Banit 
o/B7iglandy  8  Q.  B.  689  ;  15  L.  J.,  Q.  B.  212  ;  10 
Jur.  372. 

Efiiaot  of,  as  Evidence.]— A  transfer  of  stock  is 
evidence  of  payment.  Breton  v.  Com\  Peake, 
30. 

4.  Sale  and  Purchase. 
a.  Contract  Note. 

Stamp.]— Before  23  &  24  Vict.  c.  Ill,  a  note 
sent  by  a  broker  to  his  principal,  containing  an 
account  of  a  purchase  of  shares  in  a  joint-stock 
company,  and  the  price  paid  for  the  same,  did  not 
require  a  stamp.  Tomiins  v.  Savory,  9  B.  &  C. 
704  ;  4  M.  &  R.  538. 

b.  By  TroBtees. 

Joinder  of  Co-Tmstee.] — If  one  of  two  trustees 
orders  a  broker  to  sell  stock  standing  in  their 
joint  names,  and  undertakes  to  procure  his  co- 
trustee to  join  in  the  transfer,  the  broker  is  not 
warranted  in  making  the  sale  unless  such  co-trus- 
tee authorizes  or  concurs  with  the  other  in  making 
the  transfer.    Leyton  v.  Sneyd^  2  Moore,  583. 


0.  Transfer  and  Acceptanoe. 


Action — Veeessary  Allegations.] — In  an  ac- 
tion upon  a  contract  for  the  sale  of  stock,  the 
declaration  ought  to  shew  the  manner  of  trans- 
ferring stock,  and  the  time  and  place  a^  which  it 
is  usually  transferred,  these  being  matters  of 
which  the  courts  cannot  take  judicial  notice. 
Stapleton  v.  Shtlbume  (^Lord),  1  Bit).  P.  C. 
217. 

A.  contracted  with  B.  for  the  sale  of  200Z. 
South  Sea  stock  for  1,3602.,  to  be  paid  on  or  be- 
fore the  day  of  shutting  the  transfer  books  in 
order  to  make  the  Christmas  dividend.  The 
money  not  being  paid,  A.  brought  his  action 
upon  the  covenant,  and  in  his  declaration  al- 
leged that  he  attended  at  the  South  Sea  House 
for  the  space  of  an  hour  before  the  shutting  of 
the  bookfi,  and  was  ready  to  transfer  the  stock  to 
the  defendant,  but  that  he  was  not  ready  to  re- 
ceive it.  On  a  demurrer,  judgment  was  given 
for  the  defendant,  the  plaintiff  not  having  made 
a  sufficient  tender  of  the  stock.    Ih, 


Tender  and  Befnsal.] — In  an  action  for 


not  accepting  stock  to  be  transferred  on  request, 
an  averment,  that  the  plaintiff  was  ready  and 
willing  to  transfer,  and  requested  the  defendant 
to  accept  the  stock,  which  he  refused,  can  only 
be  satisfied  by  shewing  an  actual  tender  and  re- 
fusal, or  that  the  plaintiff  waited  at  the  bank  on 
the  day  when  it  was  understood  that  the  transfer 
was  to  be  made,  until  the  close  of  the  transfer 
books,  which  was  the  latest  time  when  the 
transfer  could  be  made.  Bordenavc  v.  Gregory, 
5  East,  107 ;  1  Smith,  306. 


Transfer  on  Bequest.] — In  another  case 


evidence  that  the  stock  was  to  be  transferred  on 
a  certain  day,  was  said  not  to  support  an  aver- 
ment that  it  was  to  be  transferred  on  request. 
Bordcnave  v.  Bartlett,  5  East,  111  ;  1  Smith, 
306. 


Tender  on  Particnlar  Bay.] — In  an  ac- 


tion for  not  accepting  stock,  it  appeared  that 
the  plaintiff  tendered  the  stock  on  the  day 
agreed  on  for  making  the. transfer,  and  the  de- 
fendant refused  to  accept  it : — Held,  that  the 
plaintiff  need  not  wait  till  the  end  of  the  day, 
but  might  sell  the  stock  to  a  third  person  imme- 
diately after  the  tender  and  refusal.  Donnens 
V.  HtUchifisoH,  1  Smith,  420. 


Settling  Day.] — A  contract  stated  in  a 


declaration  was  to  deliver  stock  on  the  27th  of 
February.  The  contract  proved  was  to  deliver 
stock  on  the  settling  day,  which,  at  the  time, 
was  fixed  for,  and  understood  by  the  parties  to 
mean,  the  27th  of  February : — Held,  that  the 
proof  supported  the  declaration.  Wicltes  v. 
Go7'don,  2  B.  &  A.  336  ;  1  Chit.  60. 

Sale  on  Broker's  Credit — Disclosure  of  Frin- 
cipal.] — T.,  a  stock-broker,  applied  to  the  plain- 
tiff, a  stock-jobber,  for  the  purchase  of  stock,  to 
the  amount  of  5,000Z.,  for  the  defendant.  The 
plaintiff  not  having  any  stock  of  his  own,  ap- 
plied to  W.,  who  agreed  to  transfer,  and  did 
accordingly  transfer,  stock  standing  in  his  name 
to  the  defendant.  Evidence  was  given  that  it 
was  the  usage  on  the  Stock  Exchange  to  give 
credit  to  the  broker,  even  thou^  the  principal 
was  disclosed ;  though  credit  was  sometimes  given 
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to  the  principal,  and  his  cheque  taken,  where 
the  broker's  credit  was  not  thought  sufficient : — 
Held,  that,  under  these  circumstances,  the  judge 
was  right  in  leaving  it  to  the  jury  to  consider 
whether  the  plaintiff  sold  the  stock  on  the  credit 
of  T.  and  T.  only,  or  on  the  credit  and  responsi- 
bility of  the  principal,  the  defendant ;  and  the 
jury  having  found  the  latter,  that  the  verdict 
was  right.  Mortimer  y,  M'Callan,  6  M.  &  W. 
58  ;  4  Jur.  172. 


Evidence.] — ^A  witness  having  been  called 


to  prove  on  the  part  of  the  plaintiff,  that,  imme- 
diately after  the  transfer  had  taken  place,  the 
plaintiff  requested  T.  to  give  him  the  cheque  of 
his  principal : — Held,  that  this  evidence  was 
admissible,  not  as  amounting  to  an  admission, 
but  as  a  part  of  the  I'es  gcstse.    lb. 

In  order  to  prove  the  acceptance  of  the  stock 
by  the  defendant,  evidence  was  adduced,  that  T. 
and  a  person  unknown  to  the  clerk  in  the  bank, 
came  there  w'ith  T.,  and  made  an  entry  of  his 
acceptance  of  the  stock ;  and  a  witness  was  then 
called,  who  proved  that  he  had  inspected  the 
bank  books,  and  that  the  signature  to  the  accept- 
ance of  the  stock  was  in  the  defendant's  hand- 
writing : — Held,  that  this  evidence  was  admis- 
sible to  prove  the  acceptance  of  the  stock  by 
the  defendant,  and  that  it  was  not  necessary 
that  the  bank  books  should  be  produced,  they 
not  being  removable  on  the  ground  of  public 
convenience.    lb. 

Held,  also,  that  the  allegation  in  the  declara- 
tion of  the  acceptance  of  stock  from  the  plain- 
tiff was  sufficiently  shewn,  although  made 
through  the  medium  of  W.    lb, 

Ck>ntraotfor  Share  in  Loans.]— A.  offered  to  B. 
20,000/.  of  a  proposed  government  loan,  which 
B.  agreed  to  take,  provided  he  should  have  the 
20,000/.  if  A.  was  not  wholly  excluded.  A. 
applied  to  government  for  200,000/.,  but  had 
only  35,000/.  allowed  him,  whereupon  he  offered 
to  B.  3,500/. :— Held,  that  B.  was  entitled  to 
receive  from  A.  the  whole  20,000/.  Mocatto  v. 
Franco  J  3  Dougl.  11. 

A  party  who  pays  a  deposit  to  a  loan  con- 
tractor upon  a  scrip  receipt,  entitling  him  to  a 
certain  portion  of  the  loan  on  payment  of  the 
subsequent  instalments,  receives  a  full  equiva- 
lent for  the  deposit  in  the  option  to  become  a 
holder  of  stock  ;  and,  if  he  omits  to  pay  such 
instalments  at  the  stipulated  periods,  he  cannot 
afterwards  require  the  contractor  to  accept  the 
instalments  with  interest,  or  to  return  the  deposit. 
Rothschild  V.  Ilcnnings,  4  M.  &  II.  411  ;  9  B.  &  C. 
470. 


.   5.  MOBTGAGE  AND  CHARGE  OP  STOCK. 

For  Term  of  Years — Defanlt— Bedemption.] — 

A  stock  mortgage  was  made  for  a  term  of  years, 
for  securing  the  retransfer  of  stock  at  the  end  of 
the  term,  and  payment  in  the  meantime  of  in- 
t<jrest  calculated  on  the  proceeds  of  the  stock 
sold  to  raise  the  loan.  The  mortgage  having 
been  allowed  to  run  after  the  end  of  the  term, 
and  the  stock  having  fallen  in  price : — Held, 
that  the  mortgagee  was  not  entitled  to  the  market 
value  of  the  stock  at  the  end  of  the  term,  but 
that  the  mortgagor  could  redeem  on  replacing 
the  specific  amount  of  stock  originally  sold. 
Blyth  v.  Carpenter^  2  L.  R.,  Eq.  601 ;  35  L.  J., 


Ch.  823 ;  12  Jur.,  N.  S.  898 ;  15  L.  T.  154  ;    15 
W.  R.  3. 

Duty  of  Pledgee  to  Beplaoe.] — The  pledgcse  o/ 
railway  stock  is  bound  to  return  the  identica.! 
stock  pledged  to  him,  and  is  not  entitled  to  malce 
a  proUt  in  the  meantime  by  selling  it  and  re- 
purchasing other  stock  of  the  same  kind  at  a 
lower  price.  Langton  v.  Waite,  6  L.  R.,  JSq. 
165  ;  37  L.  J.,  Ch,  345  ;  18  L.  T.  80  ;  16  W.  K. 
506. 

Sale  for  purpose  of  Loan — ^Beinvestment.] — 
When  stock  is  sold  out  to  raise  money  to   be 
advanced  on  loan,  and  it  is  ag^reed  that  tlie 
borrower,  on  repayment,  will  make  good  to  tlie 
lender  the  difference,  if  any,  between  the  pricje 
at  which  the  stock  was  sojld  and  the  price  at 
which  it  will  have  to  be  bought  back,  an  actual 
reinvestment  by  the  lender  is  no  condition  pre- 
cedent to  his  right  to  sue  for  the  difference. 
Fowler  V.  Peirscy  32  L.  T.  493. 

Declaration  that  the  plaintiff  had  lent  the 
defendant  on  mortgage  for  five  years  a  sam 
which  the  plaintiff  had  raised  by  the  sale  of 
three  per  cent,  consols  and  three  per  cent,  re- 
duced, and  that  it  was  afterwards  agreed  that  if 
the  loan  should  be  repaid  within  five  years,  and 
"  if  on  repayment  and  reinvestment "  the  sums 
repaid  should  not  be  sufficient  to  replace  the 
specific  stocks  sold  out,  the  defendant  would 
forthwith  make  good  such  deficiency  to  the 
plaintiff,  *'so  as  to  enable  him  to  make  such 
reinvestment ; "  that  the  loan  had  been  repaid, 
and  there  was  a  deficiency  which  had  not  been 
made  good  to  the  plaintiff.  Plea,  that  the  plain- 
tiff  h^  not  actually  reinvested  the  money  so 
repaid  : — Held,  a  bad  plea.    lb. 

Bond  to  Beplace.] — If  A.  agrees  to  re-invest  a 
sum  in  the  3  per  cent,  consols,  in  the  name  of  B., 
charging  the  stock  at  a  price  not  exceeding  68^ 
per  cent.,  or  to  repay  the  sum  in  bank  notes  on 
B.  giving  A.  six  months'  notice,  it  is  in  the  elec- 
tion of  B.  whether  he  will  have  the  money  re- 
invested or  paid  in  bank  notes.  ChippntdaJe  v, 
Thuriston,  4  C.  &  P.  98. 

Damages  for  Default — ^Assessment.] — In  assess- 
ing damages  on  a  writ  of  inquiry,  on  a  bond  to 
replace  stock,  the  fair  rule  is  to  take  the  price  of 
the  stock  on  the  day  of  the  trial,  or  the  day  pre- 
viously.   Harrison  v.  Harrison^  1  C.  &  P.  412. 

And  not,  as  was  formerly  held,  on  the  day 
when  it  ought  to  have  been  replaced,  or  the  price 
at  the  day  of  the  trial,  at  the  option  of  the 
plaintiff.  AP Arthur  v.  Seaforth  (^Lord)^  2  Taunt. 
257  ;  S.  P.,  Downes  v.  Bath,  1  Stark.  318. 

On  a  bond  conditioned  for  replacing  stock,  the 
obligee  is  not  entitled  to  special  damages  for  a 
profit  he  might  have  made  if  it  had  be^  sooner 
replaced,  unless  he  shews  that  he  actually  would 
have  made  it.    lb. 

But  in  one  case  it  was  held  not  enough  to  take 
the  value  of  the  stock  on  that  day  if  it  has  risen 
in  the  meantime,  but  the  highest  value  as  it 
stood  at  the  time  of  the  trial ;  there  being  no 
offer  of  the  defendant  to  replace  it  in  the  inter- 
mediate time  while  the  market  was  rising.  Shtp^ 
herd  V.  Johnson,  2  East,  211. 

Snffleiency  of  Stamp.] — Upon  the  loan  cf 
money,  produced  by  the  sale  of  stock,  a  bond 
was  given,  conditioned  to  replace  the  stock  on  a 
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given  day.  By  agreement  ol  the  same  date, 
reciting  the  bond  and  a  deposit  of  title  deeds  of 
property,  it  was  agreed  that  the  deeds  should 
remain  as  a  collateral  secnrity  for  replacing  the 
stock,  and.  that  the  borrower  should  execute  a 
mortgage  of  the  property  to  secure  the  replacing 
of  the  stock: — Held,  first,  that  the  bond  was 
properly  stamped  with  an  ad  valorem  stamp. 
Mair  v.  Ormond.  li  Q.  B.  732  ;  19  L.  J.,  Q.  B. 
228  ;  14  Jur.  191— Ex.  Ch. 

Held,  secondly,  that  it  was  not  affected  by  the 
insufficiency  of  the  stamp  on  the  agreement.  lb. 

Liability  to  a  Charging  Order.] — ^A  testatrix 
gave  her  whole  estate  and  effects,  which  included 
stock  and  shares,  to  trustees,  on  trust  to  pay 
debts  and  legacies,  and  as  to  the  residue  of  ner 
estate  and  effects,  upon  trust  for  the  defendant 
and  two  other  persons ;  and  she  directed  her 
trustees  to  pay  the  legacies  so  soon  after  her 
decease  as  her  means  could  be  judiciously  con- 
verted into  cash,  and  in  any  case  not  later  than 
twelve  months  after  her  decease.  A  charging 
order  having  been  made  upon  the  stock  and 
shares,  to  the  extent  of  the  defendant's  interest 
therein,  in  favour  of  a  judgment  creditor : — 
Held,  that  he  having  no  interest  in  the  stock 
and  shares,  but  only  an  interest  in  their  produce 
after  performance  of  the  prior  trusts,  they  could 
not  be  chaiged  with  his  judgment  debt  under 
1  &  2  Vict.  c.  110,  8.  14,  or  under  3  &  4  Vict. 
c.  82,  s.  1.  Dixon,  v.  Wrench^  4  L.  K,  Ex.  154  ; 
38  L.  J.,  Ex.  113  ;  20  L.  T.  492  ;  17  W.  E.  591. 


III.    DIVIDENDS. 
1.  To  WHOM  Payable. 

Trustees  for  Distribution — Charging  Order.] — 
Notwithstanding  an  order  absolute  under  1  &  2 
Vict.  c.  110,  ss.  14,  15,  charging  stock  in  the 
names  of  trustees,  the  Bank  of  England  is  bound 
to  pay  the  dividend  to  the  trustees,  who  are 
liable  in  equity  for  its  proper  distribution. 
Fowler  v.  Churchill,  2  D.,  N.  S.  767  ;  S.  6'.,nom. 
Churchill  V.  Bank  of  England,  11  M.  &  W.  323  ; 
12  L.  J.,  Ex.  233  ;  7  Jur.  353,  538,  n. 

Oil  Death  of  a  Testator — Inoome  not  Capital.] 

— A  testator  bequeathed  East  and  West  India 
Dock  stock  to  life  tenants  and  others  in  succes- 
sion. Some  time  after  his  death  bonuses  were 
declared  upon  the  stock.  On  the  8th  of  Feb- 
ruary, 1865,  by  an  order  made  in  a  suit  for  the 
administration  of  the  estate,  the  bonuses  were 
invested  in  3/.  per  cent,  annuities,  and  the  divi- 
dends directed  to  be  paid  to  the  tenants  for  life. 
On  the  12th  of  January,  1871,  that  investment 
order  was  discharged  : — Held,  that  the  bonuses 
were  income,  and  not  capital  of  the  estate,  and 
belonged  to  the  life  tenants.  Dale  v.  llaycs, 
40  L.  J.,  Ch.  244  ;  24  L.  T.  12  ;  19  W.  R.  299. 

A  husband  died  on  the  20th  of  December,  1870, 
having  bequeathed  the  residue  of  his  personal 
estate  to  trustees  to  invest  as  therein  mentioned, 
and  then  to  permit  and  empower  his  wife  to  re- 
ceive "  the  dividends,  interest  and  income  of  his 
trust  money,  stocks,  funds,  shares  and  securities  " 
for  her  life ;  and  on  her  death  to  permit  his 
brother  to  receive  the  residue  (after  the  payment 
thereout  of  certain  legacies)  of  the  same  divi- 
dends, interest  and  inoome,  for  his  life,  with 
remainder  to  one  of  his  brother's  children  and 
another  legatee  as  therein  mentioned.    At  his 


death  the  testator  had  twenty-five  shares  in  the 
Sun  Life  Assurance  Society,  and  fifty-two  in  the 
Sun  Fire  Insurance  Office.  The  trustees  of  the 
will  paid  his  widow  the  dividends  on  those  shares 
till  1873,  when  they  withheld  the  January  and 
July  dividends  on  the  respective  shares,  .on  the 
ground  that  it  was  doubtful  whether  the  divi- 
dends were  corpus,  or  income,  of  the  estate.  The 
question  depended  on  the  construction  of  the 
company's  deed  of  settlement,  and  on  the  mode 
in  which  the  company  had  declared  the  divi- 
dends, which  were  called  extraoixlinary  and 
special.  The  resolutions  under  which  the  divi- 
dends were  declared  were  not  produced  to  the 
court ;  but  it  was  stated  that  they  were  identical 
in  terms  with  the  dividend  warrants ;  and  the 
warrants  spoke  of  the  money  payable  thereunder 
as  dividend  paid  out  of  profits.  The  trustees 
paid  the  money  into  court ;  and  the  widow  pre- 
sented a  petition  praying  payment  of  it  out  to 
her : — Held,  that  the  dividends  were  income  and 
not  corpus  of  the  estate,  and  belonged  to  the 
widow.  Hopkins,  In  re,  18  L,  R.,  Eq.  696  ;  43 
L.  J.,  Ch.  722 ;  30  L.  T.  627  ;  22  W.  R.  687. 

2.  Wabbants  fob. 

Authority  to  Beeeive  Pajrment.]— A  declara- 
tion alleged  that  plaintiff  was  proprietor  of  a 
share  in  3^  Reduced  Annuities  in  the  manage- 
ment of  the  Bank  of  England,  for  rews^, 
and  was  entitled  to  receive  dividends,  his  share 
standing  in  the  books  for  the  purpose  of  their 
paying  him  on  request  the  accruing  dividends 
when  sufficient  money  had  been  received  by  them, 
whereupon  the  bank  became  liable,  and  it  was 
their  duty  to  pay  the  plaintiff  on  request,  when 
sufficient  money  had  been  received  by  them,  the 
dividends  due  to  him  ;  that  a  dividend  became 
due  to  him,  and  sufficient  money  had  been  re- 
ceived by  the  bank,  and  they  were  requested  by 
the  plaintiff  to  pay  him  bis  dividend,  and  a 
reasonable  time  had  elapsed,  but  they  had  not 
paid.  Plea,  that  by  usage  and  custom  of  bankers 
and  merchants  in  London  for  sixty  years  past, 
the  drafts  of  the  Bank  of  England  upon  their 
cashiers,  called  dividend-warrants,  are  transfer- 
able and  assignable  b^  delivery  only,  and  a 
bonfl,  fide  holder  is  entitled  to  payment  by  the 
bank  on  demand ;  that  W.  received  from  the 
bank  such  warrant,  for  payment  of  the  dividend, 
under  a  power  of  attorney  from  the  plaintiff, 
authorizing  him  to  receive  and  give  receipts  for 
dividends,  and  delivered  the  warrant  to  L.  for 
good  consideration,  moving  from  L.  to  W. ; 
and  that  L.,  while  Lawful  holder  of  the  warrant, 
demanded  payment  from  the  bank,  and  required 
them  to  hold  the  money  for  his  use : — Held,  first, 
that  the  allegation  of  usage  was  satisfied  by  proof 
that  dividend-warrants  with  the  receipt  sub- 
scribed are  passed  from  hand  to  hand  like  bank- 
notes, and  are  paid  by  the  bank  cashiers  to  any 
one  who  presents  them  after  a  certain  day. 
Partridge  v.  Bank  of  England,  9  Q.  B.  396  ;  13 
L.  J.,  Q.  B.  281  ;  8  Jur.  803. 

Held,  secondly,  that  the  alleged  consideration 
was  proved  by  shewing  that,  before  the  dividend 
was  due,  L.,  a  banker,  had  discounted  a  promis- 
sory note  of  and  for  W.,  his  customer,  payable  on 
a  day  subsequent  to  the  delivery  of  the  warrant 
by  W.  to  L.,  and  that  the  warrant  was  delivered 
to  secure  payment  to  L.  of  the  note  when  due, 
although  at  the  time  of  delivery  the  cash  balance 
at  L.'8  bank  was  in  favour  of  W.,  and  the  note 
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was  not  due  till  after  the  day  for  payment  on 
the  warrant.    lb. 

But  held,  in  error,  that  the  plaintiff  was  en- 
titled to  jadgment  on  the  record,  because,  first, 
the  power,  as  pleaded,  did  not  authorize  receiving 
payment  by  a  warrant ;  and  it  did  not  appear, 
by  plea  or  by  any  statute,  that  it  was  a  usual 
mode  of  paying  dividends  to  give  a  warrant. 
S.  a,  9  Q.  B.  399 ;  15  L.  J.,  Q.  B.  395;  10  Jur. 
1031— Ex.  Ch. 

Held,  secondly,  that  it  did  not  appear  that  the 
Bank  of  England  had  become  liable  to  pay  L., 
the  warrant  not  being  negotiable  by  the  general 
law,  and  the  supposed  custom  not  appearing  to 
be  an  immemorial  custom  in  the  particular  place, 
nor  a  usage  of  trade  of  which  the  plaintiff  was 
cognizant.     Ih, 

Held,  thirdly,  that  L.  was  not  averred  to  be  a 
bon4  fide  owner,  but  only  to  have  taken  for  value ; 
and  the  averment  of  his  being  lawful  holder  did 
not  supply  the  defect.    lb, 

3.  Action  fob  not  Paying. 

Liability  —  Bank  of  England.]  —  Where  an 
action  was  brought  against  the  Bank  of  England 
for  a  breach  of  duty  in  not  paying  dividend^  due 
to  the  plaintiff,  upon  stock  standing  in  his  name 
in  the  bank  books  : — Held,  that  the  action  was 
not  maintainable,  for  not  shewing  that  money 
had  been  actually  issued  by  government  to  the 
bank,  to  pay  the  dividends  in  question,  at  the 
time  of  the  alleged  breach  of  duty.    Bank  of 


not  recover  it.     Clerk  v.  Lanrie,  2  H.  &  N.  199  ; 
26  L.  J.,  Ex.  317  ;  3  Jur.,  N.  S.  647— Ex.  Ch. 

Bight  of  Married  Woman  to  Sne.] — ^A  married 
woman  bought  with  moneys  earned  by  her, 
partly  before  and  partly  during  coverture,  rail- 
way stock  in  her  own  name,  and  was  registered 
as  the  proprietor  thereof : — Held,  that,  inasmuch 
as  she  might  be  joined  with  her  husband,  in  an 
action  against  the  company,  for  dividends  due 
upon  the  stock,  she  might,  subject  to  be  met  by 
a  plea  in  abatement,  maintain  an  action  for  the 
same  in  her  own  name.  Dalton  y.  JUidlund 
Counties  Railteay  Company ^  13  C.  B.  474;  1 
C.  L.  R.  102 ;  22  L.  J.,  C.  P.  177. 


Kngland 
185. 


V.  .Davis,  7  D.  &  R.  828 ;  5  B.  &  C. 


Transfer  under  Jorged  Power.] — A  party 

may  recover  from  the  bank  the  dividends  arising 
on  his  stock,  although  at  the  time  the  dividends 
were  payable  he  knew  the  stock  had  been  trans- 
ferred under  a  forged  power  of  attorney  to  the 
name  of  another  person,  and  had  omitted  to  in- 
form the  bank  of  that  circumstance,  and  did  not 
demand  payment  of  the  dividends  till  after  the 
escdpe  of  the  offender.  Davis  v.  Bank  of  Eng- 
land, 2  Bing.  393  ;  9  Moore,  747. 

Payment  after  Beyooation  of  Anthority.] — ^A 
married  woman,  being  entitled  for  her  separate 
U83  to  the  dividends  of  government  stock  stand- 
ing in  the  name  of  her  trustee,  he  gave  to  a 
banking  company  a  power  of  attorney  to  receive 
the  dividends,  and  at  the  same  time  directed 
them  to  pay  the  dividends  to  her.  She  directed 
the  company  to  pay  the  dividends  to  S.  and  B., 
bankers,  at  Brussels,  to  whom  she  had  pledged 
them  for  advances  made  by  S.  and  B.  to  her 
husband.  The  company  for  some  time  paid  the 
dividends  to  S.  and  B.,  but  at  length  she  wrote 
to  the  company  as  follows  :  "  I  think  it  right  to 
inform  you  that  in  consequence  of  the  death  of 
one  of  my  trustees,  as  well  as  my  having  left 
Brussels,  I  have  been  obliged  to  have  a  new 
power  of  attorney  made  to  receive  my  own  divi- 
dends, and  I  shall  not  therefore  have  occasion  to 
trouble  you  to  do  so."  No  new  power  of  attorney 
was  made  out,  and  the  banking  company  received 
the  ensuing  half-yearly  dividend,  and  transmitted 
it  to  S.  and  B.  The  trustee  having  sued  the 
company  for  that  dividend : — Held,  that  her 
letter  did  not  amount  to  a  revocation  of  the 
authority  she  had  given  the  company  to  pay 
the  money  they  received  on  her  account  to  S. 
and  B.,  and  consequently  that  the  trustee  could  I  Exchange,  In  transactions  on  the  Stock  Exchange, 


IV.    SCRIP  CERTIFICATES. 

Vegotiahility— Prand  of  Broker— Estoppel.] 

— Scrip  certificates,  by  which  it  was  certified 
that,  after  the  payment  of  certain  instalment's, 
the  bearer  would  be  entitled  to  be  registered  as 
the  holder  of  shares  in  a  banking  company,  were 
issued  to  the  plaintiff,  and  by  him  deposited  with 
a  stockbroker  for  the  purpose  of  paying  the  in- 
stalments remaining  due,  and  dealing  with  sach 
certificates  as  the  plaintiff  should  direct.    The 
broker,  in  fraud  of  the  plaintiff,  and  without  his 
authority,  deposited  the  scrip  with  the  defen- 
dants as  security  for  an  amount  due  from  him, 
the  broker,  to  the  defendants.     The  defendants 
were  not  aware  of  the  fraud.   It  was  proved  that 
the  usage  among  bankers,  discounters,  money 
dealers,  and  on  the  Stock  Exchange,  had  been 
for  many  years  to  treat  such  scrip  certificates  as 
negotiable  instruments  transferable  by  mere  de- 
livery : — Held,  that  the  defendants  were  entitled 
to  the  scrip  certificates  as  against  the  plaintiff, 
first,  on  the  ground  that  by  reason  of  the  usage 
the  certificates  had  become  negotiable  instru- 
ments   transferable    by   mere    delivery;    and, 
secondly,  on  the  ground  that  the  plaintiff,  by 
depositing  with  his  broker  instruments  purport- 
ing to  be  transferable  by  delivery  to  a  bon&  fide 
holder  for  value,  was  estopped  from  denying  that 
they  were  so  transferable.    RnmbaU  v.  Metro- 
politan Bank,  2  Q.  B.  D.  194  ;  46  L.  J.,  Q.  B. 
346  ,-  36  L.  T.  240  ;  25  W.  R.  366. 

Scrip  was  issued  in  England  by  the  agent  of  a 
foreign  government,  and  such  scrip  purported  to 
entitle  the  bearer,  upon  payment  of  100/.  in  in- 
stalments, to  receive  a  definitive  bond  for  lOO/. 
G.  purchased  scrip  on  the  open  Stock  Exchange, 
ana  entrusted  it  to' a  broker,  who  pledged  it  to 
his  bankers  as  a  security  for  his  private  debt. 
All  the  instalments  of  the  100/.  had  been  paid.  In 
an  action  of  trover  by  G.  against  the  bankers  for 
the  value  of  the  scrip  : — Held,  that  he  had,  by 
purchasing  the  scrip  and  entrusting  it  to  the 
broker,  estopped  himself  from  contending  that 
it  was  not  negotiable  like  a  bank-note.  Goodwin 
V.  Robarts,  1  App.  Gas.  476  ;  45  L.  J.,  Ex.  748 ; 
35  L.  T.  179  ;  24  W.  R.  987. 

Held,  also,  that  the  scrip  was  in  fact  negotiable 
in  the  same  manner  as  the  bond  itself  would  have 
been  negotiable.    Ib» 


V.    CUSTOMS  OP  STOCK  EXCHANGE. 

General  Katnre  and  EfliMt  of—Employers.]— 

Persons  employing  brokers,  members  of  the  Stock 
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are  boand  by  its  customs.    HodgUiMon  v.  Ktlly, ' 
37  L.  J.,  Ch.  837. 


Liability  of  Broker.]— The  rale  of  the 


Stock  Exchange,  by  which  the  broker  is  con- 
sidered the  person  liable  in  the  first  instance  for 
the  value  of  stock  sold,  is  nothing  more  than  an 
honorary  regulation  among  its  members.  Mor- 
timer  t.  M'Callan,  6  M.  &  W.  58  ;  4  Jur.  172. 

The  rule  of  the  Stock  Exchange,  by  which 
brokers  are  treated  as  principals  in  respect  of 
contracts  entered  into  by  them,  cannot  affect  the 
rights  of  third  parties,  so  as  to  prevent  an  un- 
disclosed principal  from  suing  in  his  own  name. 
Langtoii  v.  Waite,  6  L.  R.,  Eq.  165  ;  37  L.  J., 
Ch.  345  ;  18  L.  T.  80  ;  16  W.  R.  608. 

Where  Unreasonable— Broker  taking  oyer 
Shares  to  cover  Advanees.] — ^An  alleged  usage  of 
the  Stock  Exchange,  relied  upon  as  authorizing 
stockbrokers  who  are  entitled  to  sell  stock  or 
shares  of  a  customer  for  the  realization  and  pay- 
ment of  money  due  to  them  by  such  customer, 
to  take  over  to  themselves,  at  the  price  of  the 
day,  stock  or  shares  of  the  customer,  for  which 
there  is  an  inadequate  demand,  or  where  a  forced 
sale  would  lower  the  selling  price  : — Held,  un- 
reasonable, and  incapable  of  being  supported 
against  a  customer  who  was  not  proved  to  be  ac- 
quainted with  the  existence  of  such  alleged 
usage.    Hamilton  v.  Young ,  7  L.  R.,  Jr.  289. 

The  plaintiff  had  been  for  many  years  engaged 
in  speculative  transactions  in  stocks  and  shares, 
and  employed  as  stockbrokers  the  defendants, 
who  had  obtained  loans  for  him  on  the  security 
of  biUs  of  exchange,  and  by  pledging  shares.  The 
defendants  had  obtained  for  the  plaintiff  from 
G.  M.  &.  Co.,  another  firm  of  stockbrokers,  a  large 
loan  on  the  security  of  shares  and  other  property 
of  the  plaintiff,  including  190  shares  in  the  C. 
Mining  Company.  The  plaintiff  was  also  largely 
indebted  to  the  defenaant&  They  called  on 
him  to  close  his  account ;  and  on  his  failing  to 
make*any  arrangement  with  them,  the  defen- 
dants paid  off  the  amount  due  on  the  plaintiff's 
account  to  G.  M.  &  Co.,  and  obtained  from  the 
latter  firm  a  transfer  of  the  securities  which  they 
held,  including  the  190  shares  of  the  C.  Mining 
Company,  and  on  the  next  day,  the  defendant^ 
sent  to  the  plaintiff  a  note  of  their  sale,  by  his 
order,  of  the  190  shares  of  the  C.  Mining  Com- 
pany, at  the  price  of  the  day,  charging  him  com- 
mission for  such  sale.  The  defendants  did  not, 
in  fact,  sell  the  shares,  but  took  the  shares  over 
to  themselves  at  the  price  of  the  day.  In  an 
action  by  the  plaintiff  to  set  aside  the  trans- 
action, the  defendants  relied  on  an  alleged  cus- 
tom or  usage  ^of  the  Stock  Exchange,  entitling 
stockbrokers  who  have  made  advances  to  their 
customers,  or  who  hold  stock  or  shares  of  their 
customers  as  security  for  general  advances,  Qn 
default  by  a  customer  in  paying  the  sums  due  to 
the  brokers,  to  take  over  to  themselves,  at  the 
market  price  of  the  day,  such  shares  or  stock 
where  an  immediate  sale  of  such  shares  or  stock 
would  be  likely  to  lower  their  price.  No  proof 
was  given  that  the  plaintiff  was  aware  of  the 
existence  of  the  alleged  custom  or  usage,  and  he 
deposed  that  he  was  ignorant  of  it : — Held,  that 
the  custom  or  usage  relied  on  was  unreasonable, 
that,  it  could  not  be  supported,  and  that  the 
transaction  should  therefore  be  set  aside.    lb, 

Omission  to  state  Kame  of  Shareholder 


in  a  Contract.] — The  defendant,- a  stockbroker, 
who  had  undertaken  to  sell  shares  of  a  joint 
stock  bank  for  the  plaintiff,  a  shareholder,  sold 
them  to  a  jobber  on  the  Stock  Exchange  and 
sent  an  advice  note  of  such  sale  to  the  plaintiff, 
but  in  accordance  with  the  custom  of  the  Stock 
Exchange,  the  bought  and  sold  notes  between 
the  defendant  and  the  jobber  omitted  to  state 
the  name  of  the  registered  proprietor  of  the 
shares,  as  required  by  30  &  31  Vict.  c.  29,  s.  1,  by 
reason  of  which  the  contract  for  sale  was  void, 
and  the  bank  having  stopped,  and  an  order  for 
its  winding-up  having  been  made  before  the  day 
on  w^hich  the  jobber  was  entitled  to  name  the 
person  willing  to  be  the  purchaser,  the  contract 
for  sale  was  repudiated,  and  the  plaintiff  re- 
mained the  holder  of  the  shares: — Held,  that 
the  defendant  had  committed  a  breach  of  duty 
in  not  making  a  valid  contract  for  sale,  notwith- 
standing the  custom  of  the  Stock  Exchange  to 
disregaj^  the  said  statute,  as  such  custom  was 
both  unreasonable  and  illegal,  and  that  for  such 
breach  of  duty  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  by  way  of  damages  the 
price  at  which  the  shares  had  been  sold.  ^'eiUofi 
V.  James,  9  Q.  B.  D.  546 ;  51  L.  J.,  Q.  B.  369  ;  46 
L.  T.  791— C.  A. 


Set-off  of  Balance  due  from  Agent — ^Trans- 


action subsequent  to  Sale  on  Stock  Exchange.] 
— Four  executors  holding  stock  in  their  name 
directed  their  solicitor  to  sell  the  stock.  The 
solicitor,  in  the  name  of  his  firm,  gave  to  a  stock- 
broker, whom  the  solicitor  had  employed  in 
Stock  Exchange  speculations,  directions  to  sell 
the  stock.  The  stock  was  sold  by  the  broker, 
and  the  solicitor  returned  to  the  stockbroker 
transfers  of  the  stock,  with  receipts  indorsed, 
sig^ied  by  the  four  executors.  The  sale  was  com- 
pleted, and  the  stockbroker  sent  to  the  solicitor 
a  cheque  for  part  of  the  purchase-money  of  the 
shares,  and  carried  the  balance  on  the  transaction 
to  the  credit  of  the  solicitor  in  the  account 
between  them,  which  account  was  afterwards 
settled  by  a  payment  made  to  the  stockbroker  : 
— Held,  that,  under  the  circumstances,  the  stock- 
broker must  be  held  to  have  had  notice  that  the 
shares  were  not  the  property  of  the  solicitor,  and 
that,  though  the  solicitor  had  from  the  executors 
authority  to  receive  the  purchase-money,  pay- 
ment to  him,  by  giving  him  credit  in  an  account 
between  them,  was  not  sufficient  to  discharge  the 
stockbroker,  who  remained  liable  to  the  executors 
for  the  balance.  Pearson  v.  Scott,  9  Ch.  D.  198 ; 
38  L.  T.  747  ;  26  W.  R.  796. 

The  sale  was  made  subject  to  the  rules  of  the 
Stock  Exchange,  and  the  stockbroker  alleged 
that  by  those  rules  the  broker  could  recognize 
only  the  person  employing  him,  and  obey  his 
directions  as  to  the  disposal  of  the  proceeds  of  a 
sale : — Held,  that  the  rules  of  the  Stock  Ex- 
change applied  only  to  the  sale  on  the  Stock 
Exchange,  and  not  the  subsequent  transactions. 
lb. 

Held,  also,  that  no  such  rule  or  custom  was 
proved,  and  that  no  such  rule  or  custon  could  be 
upheld.    lb, 

Settling  Day  obtained  by  Fraud — Private 

Distribution  of  Assets.] — By  one  of  the  rules  of 
the  London  Stock  Exchange,  bargains  in  the 
shares  of  a  new  company  are  contingent  on  the 
appointment  of  a  special  settling  day  by  the 
committee : — Held,  tnat,  if  the  appointment  of 
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a  settling  day  has  been  obtained  by  £raad,  the 
validity  of  contracts  in  relation  to  the  shares  of 
the  company,  entered  into  by  persons  who  were 
not  actors  in  or  parties  to  the  fraud,  is  unaffected. 
Wardj  Ex  parte,  or  Ilarris,  Ex  parte.  Ward, 
In  re,  20  Ch.  D.  35G  ;  51  L.  J.,  Ch.  752  ;  47  L.  T. 
106  ;  30  W.  R.  560— C.  A. 

A  member  of  the  committee  of  the  Stock  Ex- 
change who  takes  part  in  the  appointment  of  a 
settling  day  is  not  in  so  doing  acting  in  a  judicial 
capacity,  and  is  not,  therefore,  disqualified  fi'om 
acting  by  reason  of  his  having  a  personal  in- 
ccreet  in  the  matter.    lb. 

Defaulters  —  Boles  applicable  to  Members 
only.] — The  rules  of  the  Stock  Exchange  as  to 
defaulting  members  of  the  body  arc  the  rules 
of  a  domestic  forum,  which  have  no  influence  on 
the  rights  of  those  who  are  not  amenable,  as 
members,  to  the  jurisdiction  of  that  body.  They 
cannot,  therefore,  govern  the  rights  of  the 
general  creditors  of  a  defaulting  member.  Lyim 
v.  Saffery,  3  App.  Cas.  213  ;  47  L.  J.,  Bk.  11  ;  37 
L.  T.  758  ;  26  W.  R.  62. 


Assig&mexLt  for  Stock  Exchange  Credi- 


tors.]— C.  was  a  member  of  the  Stock  Exchange ; 
he  became  unable  to  meet  his  Stock  Exchange 
engagements,  and  he  gave  notice  thereof  to  the 
secretary.  In  such  a  circumstance  the  rules  of 
the  Stock  Exchange  prescribed  the  coursa  to  be 
followe<l.  The  defaulter  ceases  to  be  a  member 
of  the  body.  Two  members  of  the  body  act  as 
official  assignees  of  the  defaulter,  a  meeting  of 
the  creditors  is  called,  the  defaulter  (as  he  is  re- 
quired to  do)  makes  his  statement,  and  the  as- 
sembled creditors  having  decided  what  is  to  be 
done,  these  official  assignees  carry  the  decision 
into  execution.  The  committee  of  the  Stock 
Exchange  has  the  power  to  re-admit  the  de- 
faulter or  to  refuse  him  re-admission.  C.  made 
his  statement  at  the  first  meeting,  declaring,  at 
that  time,  that  he  had  no  debts  outside  the  Stock 
Exchange.  His  Stock  Exchange  creditors  then 
consented  to  accept  a  composition  ;  and,  to  pro- 
vide for  a  part  of  it,  he,  at  the  demand  of  the 
official  assignees,  gave  them  a  cheque  for  5,0002. 
then  standing  to  his  credit  in  the  Bank  of  Eng- 
land. The  official  assignees  obtained  the  money 
and  apportioned  it  among  the  Stock  Exchange 
creditors.  He  afterwaids  confessed  to  owing 
debts  to  a  large  amount  to  outside  creditors,  and 
was  declared  a  bankrupt.  The  trustee  in  bank- 
ruptcy, on  behalf  of  the  general  creditors, 
claimed  from  the  official  assignees  of  the  Stock 
Exchange  the  5,000/. : — Held,  that  he  was  en- 
titled to  claim  it ;  for  that  what  was  done  by  C. 
amounted  to  a  cessio  bonorum,  and  constituted 
an  act  of  bankruptcy.    lb. 

The  money  was  voluntarily  paid  with  the  view 
to  give  the  Stock  Exchange  creditors  an  undue 
preference.    lb. 

In  the  167th  rule  of  the  Stock  Exchange, 
that  the  assignees  shall  collect  and  pay  "the 
assets  "  to  their  joint  account  at  a  banker^s,  the 
word  "  assets  "  means  the  whole  of  the  defaulters 
available  property  ;  and  under  r.  153  these  assets 
are  to  be  distributed  exclusively  to  those  credi- 
tors whose  claims  arise  out  of  Stock  Exchange 
transactions.    lb. 


Bights  of  Befanlter's  Trustee  in  Bank- 


when  a  member  is  declared  a  defaulter,  the  oozi- 
tracts  for  the  sale  and  purchase  of  stocks  aod 
shares,  which  have  been  made  by  him  for  the 
next  settling  or  account  day,  arc  closed  by  a  per- 
son, called  the  official  assignee,  appointed    \>y 
that  body,  at  the  market  prices  of  the  stocks  and 
shares,  the  subjects  of  the  contracts,  at  the  time 
of  the  default,  and  those  members  who,  on  tharl; 
footing,    owe  differences  upon  their  contracts 
with  the  defaulter  are  bound  by  the  rules,  on 
pain  of  being  themselves  declared  defaulters,  to 
^ay  those  differences  to  the  official  assignee. 
And  the  official  assignee  is  bound  by  the  rules  tiy 
employ  the  moneys  thus  received  by  him  in  the 
first  place  in  paying  to  those  members,  to  whom, 
upon  the  same  footing,  differences  are  due  upon, 
their  contracts  with  the  defaulter,  the  differences 
so  due  to  them: — ^Held,  that  the  moneys  thus  re- 
ceived by  the  official  assignee,  being  an  artificial 
fund  created  by  the  rules  of  the  Stock  Exchange, 
do  not  form  part  of  the  assets  of  the  defaulter, 
and  do  not  pass  to  his  trustee  in  bankruptcy. 
Tomhini  v.  Saffery  (3  App.  Cas.  213)  distin- 
^ished.     Grant,  Ex  parte,  Plumbly,  In  re,  13 
Ch.  D.  667 ;  42  L.  T.  387  ;  28  W.  R.  755— C.  A. 

Contract  to  Purchase— Price  fixed  hj 


mptcy  to  Differences  paid  to  Official  Assignee.] 
— By  the  rules  of  the  London  Stock  Exchange, 


Official  Assignee.] — A  member  of  the  Stock  Ex- 
change contracted  with  another  member  to  pur- 
chase certain  shares.  Before  completion  the 
purchaser  failed  to  meet  his  engagements,  and 
was  declared  a  defaulter  on  the  Stock  Exchange. 
By  the  rules  of  the  Stock  Exchange  the  price  of 
shares,  contracted  to  be  bought  or  sold  by  such 
a  defaulter,  are  to  be  fixed  by  the  official  as- 
signee of  the  Stock  Exchange,  and  the  differences 
paid  to  or  claimed  from  the  assignee : — Held, 
that  the  price  fixed  by  the  assignee  is  substituted 
for  the  original  contract,  and  is  a  liquidated  sum 
due  under  the  contract,  and,  therefore,  that  a 
bankruptcy  petition  may  be  founded  upon  a 
claim  for  such  price.  Ward,  Ex  parte,  Ward, 
In  re,  22  Ch.  D.  132  ;  52  L.  J.,  Ch.  73  ;  48  L.  T. 
332  ;  31  W.  B.  112— C.  A. 

A  creditor  of  a  defaulter  on  the  Stock  Ex- 
change who  has  taken  the  benefit  of  the  pri- 
vate distribution  of  Stock  Exchange  assets, 
made  by  the  official  assignee  of  the  Stock  Ex- 
change under  its  rules,  is  not  precluded  from 
afterwards  taking  ordinary  legal  proceedings 
for  the  recovery  of  his  debt,  though  he  must  give 
credit  for  what  he  has  received  from  the  official 
assignee.  Ward,  ExjMtrte,  or  Harris,  JSx parte. 
Ward,  in  re,  supra. 

ProipectiYe  Dividends  —  Sight  to  recoYcr 
Diiforenoee.]  —  The  defendant  Instructed  the 
plaintiffs,  stockbrokers,  to  sell  the  prospective 
dividends  on  certain  railway  stock,  which  they 
accordingly  sold  to  H.  &  Co.,  jobbers,  calculating 
the  dividend  at  a  certain  rate  per  cent  The 
dividend,  when  declared,  amounted  to  a  higher 
rate  per  cent,  than  that  which  the  plaintife  had 
calculated,  and,  according  to  usage  of  the  Stock 
Exchange,  they  therefore  paid  H.  &  Co.  the 
difference  : — Held,  that  they  were  entitled  to 
recover  this  difference  from  the  defendant. 
Martin  y.  Gibbon,  33  L.  T.  561 ;  24  W.  R.  87— 
C.A. 

Bargains  In  prospective  dividends  are  trans- 
actions which,  ijy  rule  61  of  the  Stock  Exchange, 
the  committee  vnll  not  recognize  nor  enforce. 
By  rule  50  every  bargrain  must  be  fulfilled  by 
i  the  members  in  accordance  with  the  rules,  rega- 
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lations  and  usances  of  the  Stock  Exchange.  By 
rule  16  the  committee  may  expel  any  member 
violating  any  of  the  regalations  of  the  Stock 
Exchange  : — Held,  that  rule  61  merely  says  that 
the  committee  will  not  enforce  by  expulsion,  but 
leaves  the  contract  good  as  between  the  parties. 
lb. 


VI.  BROKERS'  RIGHTS  AND  LIABILITIES. 

Tmftee  of  Prooeeds.] — A  stockbroker  who  is 
instructed  to  sell  trust  funds  and  to  re-invest 
the  purchase-money,  with  actual  notice  of  the 
trust,  is  a  trustee  of  the  proceeds  of  sale,  and 
the  customer  employing  him  is  entitled  as  against 
his  trustee  in  bankruptcy  to  so  much  of  the  pro- 
ceeds of  sale  as  can  be  identified.  Strarlian,  In 
re,  Coohe,  Ex  parte,  4  Ch.  D.  123;  46  L.  J.. 
Bk.  52  ;  35  L.  T.  649  ;  25  W.  R.  171— C.  A. 

Benefit  of  TTsage — ^Recovery  of  Paymexita.] — 
A  party  who  employs  a  stockbroker  to  transact 
business  for  him  at  a  particular  place,  is  bound 
by  the  established  usage  of  that  place  relative 
to  the  mode  of  transacting  that  sort  of  business, 
whether  he  knew  of  the  usage  or  not.  Bayliffe 
V.  Bntferworth,  5  Railw.  Cas.  283  ;  1  Ex.  425  ; 
17  L.  J.,  Ex.  78  ;  S.  P.,  Bayley  v.  Williams,  7 
C.  B.  886  ;  18  L.  J.,  C.  P.  273. 

By  the  usage  of  the  Stock  Exchange,  brokers 
are  held  responsible  to  each  other  for  all  engage- 
ments entered  into  by  them  on  behalf  of  third 
parties.  A  pereon  employed  a  broker  there  to 
sell  scrip,  but  on  the  d4ay  of  settlement  made  de- 
fault, and  the  purchaser  compelled  the  broker 
to  pay  the  differences : — Held,  that  the  broker 
might  recover  the  amount  of  those  differences 
as  money  paid  for  the  use  of  his  employer.    Jb. 

If  a  party  authorizes  a  broker  to  buy  shares 
for  him  in  a  particular  market  where  the  usage 
is  that  when  a  purchaser  does  not  pay  for  his 
shares  within  a  given  time,  the  vendor,  giving 
the  purchaser  notice,  may  resell  and  charge  him 
•with  the  difference,  and  the  broker  acting  under 
the  authority,  buys  at  such  market  in  his  own 
name,  such  broker,  if  compelled  to  pay  a  dif- 
ference on  the  shares  through  neglect  of  his 
principal  to  supply  funds,  may  sue  the  principal 
for  money  paid  to  his  use.  Pollock  v.  Stables, 
12  Q.  B.  765  ;  5  Railw.  Cas.  352  ;  17  L.  J.,  Q.  B. 
352. 

Tranffer  of  Shares  Bubsequently  Void.] — 

If  A.  employs  B.  as  broker  to  buy  shares  in  a 
company,  according  to  the  rales  of  the  StDck 
Exchange,  for  a  certain  account  day,  and  B.,  in 
accordance  with  such  rules,  pays  for  and  takes  a 
transfer  of  the  shares  on  that  day,  A.  is  bound 
to  repay  B.  the  amount  so  paid,  although  before 
such  account  day  the  company  is  being  wound 
up  under  25  &  26  Vict.  c.  89,  s.  153,  which  enacts 
that  every  transfer  of  shares  shall  then  be  void 
unless  the  court  otherwise  orders.  Chapman  v. 
Shepherd,  2  L.  R.,  C.  P.  228 ;  36  L.  J.,  C.  P. 
113  ;  15  L.  T.  477  ;  16  W.  R.  314. 

After  a  company  had  commenced  winding  up 
voluntarily,  the  plaintiff,  a  broker,  was  employed 
by  the  defendant  to  sell  shares  in  such  company 
according  to  the  rules  of  the  Stock  Exchange,  by 
which  it  was  defendant's  duty  to  execute  a 
transfer  of  such  shares  to  the  ^purchaser.  The 
broker  having  thereupon  made  a  contract  for  the 
sale  of  such  shares  : — Held,  that  the  defendant 
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was  bound  to  execute  a  transfer  of  them,  though 
the  sanction  of  the  liquidators  had  not  been 
obtained,  and  it  was  not  defendant's  duty  to  get 
such  sanction,  and  notwithstanding  25  &  26  Vict, 
c.  89,  s.  131,  makes  all  transfers  of  shares  void 
which  have  taken  place  without  such  sanction 
after  the  commencement  of  winding  up  the  com- 
pany. Biedcrnfan  v.  Stone,  2  L.  R.,  C.  P.  504  ; 
36  L.  J.,  C.  P.  198. 


Coment  to  Transfer  Befttsed  by  Com- 


pany.]— A  defendant  directed  stockbrokers  and 
members  of  the  Stock  Exchange  to  purcfiase 
some  shares  for  him  in  a  banking  company. 
They  accordingly  contracted  with  a  stockjobber 
for  the  purchase  of  the  shares  for  the  15th  of 
September.  The  bank  having  stopped  on  the 
3rd,  the  defendant,  a  few  days  after,  gave  no- 
tice to  the  brokers  that  he  would  not  complete 
the  purchase,  and  that  they  were  not  to  pay  for 
the  shares.  By  the  deed  of  settlement  of  the 
bank,  the  shares  could  not  be  transferred  with- 
out consent  of  the  directors,  and  notice  of  the 
transfer  was  to  be  given  by  either  party  to  the 
directors.  On  the  15th,  the  directors  refused 
to  allow  the  holders  of  the  shares  to  transfer 
them,  but  transfers  were  nevertheless  executed 
by  the  holders  to  the  defendant,  and  on  that  day 

E resented  by  the  jobber,  on  their  behalf,  to 
rokers  for  the  defendant.  By  the  rules  of  the 
Stock  Exchange,  the  brokers  were  thereupon 
bound  to  pay  for  the  shares.  This  they  accord- 
ingly did.  They  had  no  notice  of  the  refusal  of 
the  bank  to  allow  the  transfer  : — Held,  that  as 
the  defendant,  by  directing  the  brokers  to  pur- 
chase the  shares,  necessarily  gave  them  authority 
to  pay  for  them  pursuant  to  the  rules  of  the 
Stock  Exchange,  they  were  entitled  to  recover 
the  amount  so  paid  for  him,  notwithstanding 
the  stoppage  of  the  bank  and  the  refusal  of  the 
directors  to  consent  to  the  transfer.  Tat/lor  v. 
Stray,  2  C.  B.,  N.  S.  197  ;  26  L.  J.,  C.  P.  287  ; 
3  Jur.,  N.  S.  964— Ex.  Gh. 

Loan  on  Security  of  Bonde^Loss  of  Pos- 
seetion — Fraud.] — The  defendant  employed  a 
stockbroker  to  obtain  a  loan  on  the  security  of 
bonds,  which  were  transferable  by  delivery. 
The  broker  accordingly  borrowed  a  sum  from 
the  plaintiff,  but  he  wrongfully  applied  a  part  to 
his  own  use.  The  broker  was  unable  to  redeem 
the  bonds,  and  the  defendant,  with  knowledge 
of  the  circumstances,  promised  and  agreed  to 
call  and  give  the  broker  his  cheque  for  the  defi- 
ciency, on  receiviog  back  the  bonds.  The 
broker,  acting  on  the  faith  of  this  promise,  gave 
a  crossed  cheque  to  the  plaintiff,  and  redeemed 
the  bonds.  On  the  same  day  the  defendant,  by 
a  trick,  obtained  possession  of  the  bonds  with- 
out giving  his  cheque,  and  the  broker's  crossed 
cheque  was  consequently  returned,  and  he  be- 
came a  defaulter: — Held,  that  the  defendant 
was  responsible  to  the  plaintiff  for  the  fraud, 
and  that  the  bonds  in  his  hands  were  still  liable 
to  repay  the  plaintiff  his  debt.  Mocatta  v. 
Bell,  24  Beav.  585  ;  27  L.  J.,  Ch.  237  ;  4  Jur., 
N.  S.  76. 

Sale  of  Certifieates — Payment — ^Warranty.] — 
A.  employed  B.,  a  sharebroker  and  member  of 
the  London  Stock  Exchange,  to  sell  for  him 
documents,  which  purported  to  be  scrip  or  certi- 
ficates, each  for  fifty  shares  in  a  projected  rail- 
way company.    B.  sold  these  certificates  to  C. 
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and  handed  over  the  proceeds  to  A.  The  certi- 
ficates being  subsequently  found  to  be  forged,  B. 
was  called  upon  and  obliged  to  pay  (pursuant  to 
a  resolution  of  a  committee  of  the  Stock  Ex- 
change) to  C.  a  certain  agreed  value  as  for 
genuine  certificates  of  the  company,  and  which 
considerably  exceeded  the  price  for  which  he 
had  sold  the  spurious  certificates.  In  an  action 
by  B.  against  A.  to  recover  the  sum  so  paid  by 
him  to  C,  the  declaration  contained  a  special 
count,  averring  a  promise  by  A.  that  the  certifi- 
cates were  genuine,  and  a  count  for  money  paid. 
Upon  the  latter  count  A.  paid  into  court  the 
sum  he  had  received  on  the  original  sale  with  in- 
terest : — Held,  that  B.  was  not  entitled  to  recover 
upon  the  special  count,  there  being  no  promise, 
express  or  implied,  that  the  certificates  were 
genuine,  and  that  under  the  coujit  for  money 
paid  B.  was  only  entitled  to  recover  the  amount 
actually  paid  by  him  to  A.  Westrojtp  v.  So- 
lomon, 8  C.  B.  346  ;  19  L.  J.,  C.  P.  1  ;  13  Jur. 
1104. 

Held,  also,  that  the  resolution  of  the  com- 
mittee of  the  Stock  Exchange,  made  after  the 
traneaction  was  completed,  however  it  might 
bind  the  members  of  that  bodv,  could  not  affect 
A.    lb. 

Carrying  over  to  Kext  Aeoonnt— Ko  Contract 
of  Indemnity  implied.] — When  a  person,  not  a 
member  of  the  Stock  Exchange,  employs  a 
broker  to  carry  over  contracts  for  the  purchase 
of  shares  and  stock  from  one  account  day  to  the 
next,  and  in  the  meantime  the  broker,  from  a 
variety  of  causes,  becomes  insolvent,  and  is 
declared  a  defaulter  according  to  the  rules  of 
the  Stock  Exchange,  and  consequently  the 
shares  and  stock  are  sold  at  a  loss,  there  is  no 
implied  contract  by  which  the  principal  is 
under  an  obligation  to  indemnify  the  broker 
against  the  loss.  Dmicdn  v.  Hill,  I>mica7i  v. 
Beeson,  8  L.  R.,  Ex.  242  ;  42  L.  J.,  Ex.  179  ;  29 
L.  T.  268  ;  21  W.  R.  797— Ex.  Ch. 

The  plaintiffs  on  the  Stock  Exchange,  who 
had  at  the  request  of  the  defendant  contracted 
for  the  purchase  of  shares  for  him,  were  on  the 
13th  of  July,  the  "carrying  over  day  "for  the 
15th,  instructed  by  him  to  carry  over  or  continue 
the  contract,  from  the  loth  till  the  29th  of  July, 
the  next  account  day.  On  the  15th  they  paid 
for  him  (as  was  necessary  in  order  to  have  the 
contract  carried  over),  the  difference  on  the 
shares  at  the  price  of  the  13th,  amounting  to 
1,688Z.  On  the  18th  of  July  the  plaintiffs,  by 
reason  of  many  persons  for  whom  they  had 
entered  into  contracts  failing  to  meet  their  en- 
gagements, became  defaulter  on  the  Stock 
Exchange,  whereupon,  in  accordance  with  the 
rules  of  the  Stock  Exchange,  all  their  bargains 
were  closed  and  made  up  by  the  ofiicial  assignees 
at  the  prices  of  that  day.  The  price  of  the 
shares  purchased  for  the  defendant  having 
fallen,  the  amount  due  in  respect  thereof  (in- 
cluding the  1,G88Z.  differences)  was  6,01 3^., 
which  the  plaintiffs  then  became  liable  to  pay 
to  the  official  assignees,  and  now  sought  to  re- 
cover from  the  defendant: — Held,  that  the 
plaintiffs'  insolvency  having  been  brought  about 
by  want  of  means  to  meet  their  other  primary 
obligations,  and  not  by  reason  of  their  having 
entered  into  any  contract  on  behalf  of  the 
defendant,  no  promise  could  be  implied  on  his 
part,  as  their  principal,  to  indemnify  them 
against  the  consequences  of  the  enforcement  of 


the  Stock  Exchange  rules  with  regard  to  de- 
faulters, and  that,  therefore,  the  plaintiffs  oould 
only  recover  from  defendant  1,688Z.,  the  amount 
of  the  differences  they  had  actually  paid  for 
him.    lb. 

Death  or  Bankmptoy  of  Principal — Sale   or 
Stock.] — Stockbrokers  who  have  with  their  o'wii 
money  purchased  stock  for  a  principal  are,   in. 
the   event   of   the    death,  bankruptcy  or     in- 
solvency of   the  principal,  justified  in  imme- 
diately selling  the  stock.    Under  such  circum- 
stances, the  stockbrokers  have  a  claim  against 
the  estate  of  the  principal  for  the  balance  due  to 
them  on  the  account,  which  balance  is  subject  to 
deduction  for  any  loss  which  may  have  been   in- 
curred by  selling  before  the  next  settling-dav- 
Lacey  v.  Hill,  i^criwg emir's  cluim,  8  L.  R.,  Cb- 
921  ;  42 L.  J.,  Ch.  657 ;  29  L.  T.  281 ;  21  W.  R.  857. 

A  speculator  on  the  Stock  Exchange  havini^ 
failed  to  pay  the  balance  of  his  brokers'  account 
against  him  when  requested,  and  having  died, 
and  a  bank,  of  which  he  was  senior  partner, 
having  in  consequence  stopped   payment,   tbe 
brokere  sold  out  stock  which  he  had  directed  t<» 
be  carried  over,  at  a  loss,  but  the  stock  had 
fallen  still  lower  before  the  next  account  day. 
On  a  claim  by  them  for  the  balance  of  their 
next  account,  which  was  resisted  on  the  ground 
that    they   had    broken    their    contract,    and 
could  not   speculate  as  to  what  would    have 
happened  had  they  kept  it : — Held,  that  their 
conduct  at  the  most  gave  rise  to  a  right  of  set>off 
for  any  damage  resulting  from  it,  and  that,  none 
being  shewn,  their  claim  was  good.    Jh. 

Evidence  was  given  of  a  custom  of  the  Stock 
Exchange  that  where  a  principal  who  had 
bought  for  the  account  became  bankrupt  or 
died,  leaving  no  person  ready  to  take  up  his 
account,  his  broker  might  cover  himself  by 
selling  out  the  shares  or  stock  : — Held,  that  the 
custom  was  reasonable,  and  that  the  claim  was 
sustainable  on  that  ground  also.    lb. 


InsolTency,  what  is.] — By  the  usage  of 


the  London  Stock  Exchange  stockbrokers  who 
have  entered  into  contracts  for  the  purchase  of 
stock  are,  in  the  event  of  the  insolvency  of  their 
principal,  justifi^  in  immediately  selling  the 
stock.  A  principal  is  insolvent  within  the 
meaning  of  this  rule  when  he  is  unable  to  pay 
his  debts  in  the  ordinary  course  of  business. 
Lacey  v.  Hill,  Crawley'* tt  claim,  18  L.  R.,  Eq. 
182  ;  43  L.  J.,  Ch.  551  ;  30  L.  T.  484  ;  22  W.  R. 
586. 

Messrs.  C,  brokers  on  the  London  Stock  Ex- 
change, on  behalf  of  H.,  entered  into  contracts 
for  the  purcha.se  of  stocks  to  be  completed  on 
the  15th  of  July,  1870.  On  the  12th  of  July 
they  wrote  to  H.  to  the  effect  that  unless  he  paid 
them  on  the  15th  a  balance  (which  consisted  of 
the  difference  between  the  contract  price  of  the 
stock  and  its  value  at  the  market  price  of  the 
day)  owing  to  them  from  him  they  would  be  de- 
faulters :  but  that  if  such  payment  were  made, 
they  would  sell  or  continue  the  stocks  as  he 
thought  fit.  H.  promised  to  pay,  and  directed 
them  to  deal  with  the  stoclzs  as  they  thought 
best,  and  they  sold  part  and  continued  part. 
He  did  not  pay  on  the  15th,  but  shot  himself ; 
on  the  next  day  a  bank  of  which  he  was  a 
partner  stopped  payment,  and  on  the  19th  he 
died.  On  the  16th  Messrs.  C.  were  (solely  by 
reason  of  H/s  failure  to  pay  them)  declared 


2085 


STOCK — Jobbers^  Rights  aiid  LiabiliHet. 


2086 


defaulters  on  the  Stock  Exchange,  and  ceased  to  • 
be  members  of  that  body,  and,  in  accordance  ; 
with  the  rules,  all  their  transactions  for  H.  were  ' 
•closed,  and  all  the  stocks  thev  had  continued  for 
him  were  sold  at  the  price  of  the  day.    In  con-  ■ 
sequence  of  the  value  of   the   stocks   having , 
fallen,  the  balance  appearing  to  be  due  to  them 
from  H.  was  thus  largely  increased.    The  stocks  i 
^terwards  continued  to  fall  in  value.    Messrs.  j 
O.  afterwards  paid  Gs.  Sd.  in  the  jxtund  on  their 
Stock  Exchange  debts,  and  were  re-admitted  as 
members  of  the  Stock  Excliange  : — Held,  that 
the  sale  was  justifiable,  both  under  the  usage  of 
theStock  Exchange  (which  entitles  a  broker  to 
sell  upon  his  principal  becoming  insolvent)  and 
Also  because  the  continiiatioa  was  only  effected 
on  the  representation  of  H.  that  he  would  pay 
on  the  15th.    lb. 

Held,  also,  t^at  although  Messrs.  C.  had  not 
paid  their  debts  in  full,  they  were  entitled  to 
prove  aginstH.'s  estate  for  the  increased  balance 
appearing  due  to  them  after  the  sales  were 
effected.    lb. 

Forgery  of  Transfer — UndUclosed  Principal- 
Indemnity.] — The  plaintiffs,  through  a  stock- 
broker, bought  of  the  defendants  (stockbrokers) 
"two  railway  debentui*es.  The  defendants  were 
acting  as  brokers  for  A.,  but  did  not  disclose  the 
principal  to  the  buyer's  broker.  They  sent  what 
purported  to  be  a  genuine  transfer  signed  by  A., 
B.  and  C,  but  it  was  in  fact  signed  by  A.  only, 
who  had  forged  the  signatures  of  B.  and  C.  The 
debentures  belonged  to  A.,  B.  and  C.  as  joint 
trustees.  The  transfer  was  registered  by  the 
railway  company,  and  interest  paid  to  the  plain- 
tiffs upon  the  debentures.  B.  and  C.  by  a  suit 
in  chancery  compelled  the  plaintiffs  to  deliver 
to  them  the  debentures,  and  to  pay  to  them  the 
interest  received: — Held,  that  the  plaintiffs  were 
entitled  to  recover  from  the  defendants  the  sum 
paid  for  the  debentures  and  the  interest  they 
had  been  compelled  to  refund  to  B.  &  C.  Rmjal 
Exchange  AsJturaiicc  Comjjany  v.  Moore^  8  L.  T. 
242  ;  11  W.  R.  592. 

Beceiving  Payment  for  Principal.] — A  person 
owing  money  to  an  agent,  knowing  him  to  be  an 
Agent,  must  pay  in  such  a  manner  as  to  facilitate 
the  money  reaching  the  principal's  hands,  and 
cannot  pay  by  a  settlement  of  accounts  between 
himself  and  the  agent.  Pearnon  v.  Scott,  9  Ch. 
D.  198;  47  L.  J.,  Ch.  705  ;  38  L.  T.  747  ;  26  W.  R. 
796. 

The  plaintiffs,  as  executors,  instructed  S.,  a 
solicitor,  to  have  some  stock  and  shares  sold,  and 
in  effect  authorized  him  to  receive  the  proceeds 
AS  money.  S.  employed  the  defendant,  a  stock 
and  share  broker,  with  whom  he  had  at  the  time 
a  current  account  for  differences  upon  private 
speculative  transactions  on  the  Stock  Exchange. 
The  defendant  having  sold  the  property,  paid  a 
part  of  the  proceeds  to  S.,  and  by  his  directions 
placed  the  balance  to  the  credit  of  S.  in  the  cur- 
rent account.  S.  never  paid  the  balance  to  the 
plaintiffs,  but  subsequently  absconded  and  was 
declared  bankrupt.  The  defendant  had  notice  of 
the  agency  of  S. : — Held,  that  he  was  liable  for 
the  balance.    lb, 

VII.    JOBBERS'    RIGHTS    AND 
LIABILITIES. 

Bnlei  of  Stock  Exchange— Famishing  Vame 


of  Pnrchaeer — Liability  of  Default.] — ^A  purchase 
or  sale  of  shares  made  by  one  who  is  not  a  mem' 
bcr  of  the  Stock  Exchange,  and  made  through  a 
broker  who  is  a  member  of  that  body,  will  be 
treated  as  made  subject  to  the  rules  of  the  Stock 
Exchange.  XickalU  v.  Mrrry^  7  L.  R.,  H.  L. 
530  ;  45  L.  J.,  Ch.  575  ;  32  L.  T.  623  ;  23  W.  R. 
663. 

The  rules  of  the  Stock  Exchange  imply  that 
the  name  of  the  person  given  as  that  of  the  ulti- 
mate pui*chaseT  of  shares  must  be  that  of  one  able 
and  willing  to  purchase  ;  and  they  are  not  satis- 
fied if  the  name  given  is  that  of  a  non-existent 
person,  a  lunatic,  an  infant,  a  married  woman, 
or  a  person  who  has  not  given  authority  for  the 
use  of  his  name.    lb. 

The  contract  of  a  jobber  is  to  accept  the  shares, 
or  to  furnish  the  name  of  a  person  able  and 
willing  to  accept  them ;  and  the  time  limited  by 
the  rules  of  the  Stock  Exchange  for  the  approval 
or  rejection  of  the  name  of  the  ultimate  purchaser 
applies  only  to  the  responsibility,  and  not  to  the 
personal  capacity  and  willingness  of  the  person 
whose  name  is  given.    lb. 

If,  therefore,  the  name  given  is  that  of  one  who 
has  no  legal  capacity  to  accept  the  shares,  though 
the  time  limited  (ten  days)  is  allowed  to  go  by 
without  objection  to  him,  the  original  contractor, 
the  jobber,  will  remain  liable.    lb. 

M.,  not  a  member  of  the  Stock  Exchange, 
directed  his  broker  to  sell  certain  shares  of  a  com- 
pany, and  the  broker  sold  them  to  a  jobber,  who", 
accoiding  to  the  known  practice  on  the  Stock 
Exchange,  sold  them  again  (and  in  a  similar  way 
they  passed  through  several  hands),  and  the  job- 
ber (without  fraud)  received  from  his  purchaser, 
and  passed  on  to  M.'s  broker,  the  name  (that  of 
L.)  as  the  name  of  an  ultimate  purchaser ;  M. 
executed  a  transfer  to  L.,  and  received  payment 
for  the  shares ;  L.  turned  out  to  be  a  minor 
legally  incapable  of  accepting  the  shares  ;  M.'s 
name  (though  without  his  knowledge)  remained 
on  the  registry  of  the  company  ;  L.  did  not  pay 
the  subsequent  calls,  and  M.  was  required  to  pay 
them: — Held,  that  the  jobber  was  liable  to  make 
good  to  M.  the  calls  which  he  had  been  compelled 
to  pay  on  L.'s  default.     lb. 

Acceptance  of  Porchaser  by  Seller.] — Brokers 
sold,  on  behalf  of  their  principal,  on  the  Stock 
Exchange  certain  shares  to  a  jobber,  for  the 
next  account  day.  F.  &  Co.,  brokers  on  the 
Stock  Exchange,  had  been  instructed  by  S.  to 
purchase  shares  of  the  same  description  for  the 
same  account.  S.  not  wishing  to  take  a  trans- 
fer of  the  shares,  procured  G.  to  consent  to  be 
transferee  of  them  in  consideration  of  a  sum  of 
money.  On  the  same  day  F.  &  Co.  issued  a 
ticket  containing  their  name  and  address,  as  the 
issuers  thereof,  and  that  of  G.  as  the  person  to 
whom  the  shares  were  to  be  transferred.  This 
ticket,  coming  through  various  intermediate  par- 
ties into  the  jobber's  hands,  was  by  him  passed 
to  the  seller's  brokers.  The  seller  made  no  ob- 
jection to  the  name,  and  executed  a  transfer  of 
the  shares  to  O.  G.  turned  out  to  be  a  man  of 
straw.  Calls  being  subsequently  made  on  the 
shares,  the  seller  was  obliged  to  pay  them. 
Neither  F.  &  Co.  nor  the  jobber  were  aware  that 
G.  was  not  a  substantial  jxjrson.  The  seller 
sought  to  recover  the  amount  he  had  been  com- 
pelled to  pay  from  the  jobber : — Held,  that  the 
action  was  not  maintainable.  The  jobber  had 
performed  his  contract  in  accordance  with  the 
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rules  of  the  Stock  Exchange  by  passing  a  name 
as  that  of  the  ultimate  purchaser  to  which  no 
objection  was  made,  and  into  which  the  shares 
were  transferred.  Marted  v.  PahiCy  6  L.  R.,  Ex. 
132 ;  40  L.  J.,  Ex.  57  ;  24  L.  T.  149  ;  19  W.  R.  527 
—Ex.  Ch. 

The  vendor  has  no  right  to  object  to  the  name 
given,  inasmuch  as  the  mere  transfec  of  the 
shai'es  into  such  name  does  not  exonerate  the 
ultimate  purchnscr  from  his  obligation  to  in- 
demnify the  vendor  against  calls;  and  the  jobber 
having  complied  with  the  rules  of  the  Stock 
Exchange  by  passing  a  ticket  issued  by  members 
of  the  Stock  Exchange,  and  containing  the 
name  of  a  person  to  whom  the  shares  were  to 
be  tmiisf erred,  and  actually  were  transferred, 
and  the  price  of  them  having  been  paid,  the 
jobber's  contract  wos  fully  performed.    Ih. 

The  plaintiff,  by  his  brokers,  sold  to  the  defen- 
dants, who  were  stockjobbers,  200  shares,  of  which 
he  was  the  registei*ed  proprietor,  in  a  limited  com- 
pany. The  contract  was  not  in  writing,  but  it 
was  made  for  the  settling-day,  and  it  was  agreed 
on  both  sides  that  it  was  to  be  interpreted 
accoixling  to  the  usages  and  business  of  the 
Stock  Exchange,  according  to  which  the  jobber 
is  bound  at  the  settling-day  either  to  take  the 
shares  himself  or  to  give  the  name  or  names  of 
one  or  more  unobjectionable  transferee  or  trans- 
ferees. The  defendants  duly  named  seventeen 
persons  into  whose  names  the  shares  were  to  be 
transferred,  and  the  plaintiff  accepted  the  names 
and  executed  the  transfers  accordingly ;  and  on 
the  settling-day  the  defendants  paid  the  pur- 
chase-money for  the  shares  and  received  from 
the  plaintiff  the  certificates.  Between  the  date 
of  the  contract  and  the  settling-day  the  com- 
pany stopped  payment  and  commenced  winding 
up,  and  consequently  the  transfers  could  not  be 
registered,  and  the  plaintiff  was  placed  on  the 
list  of  contributories.  Upon  a  bill  filed  in  equity 
by  the  plaintiff  against  the  defendants  for 
specific  j)erformance  and  indemnity  : — Held, 
that  they  had  duly  fulfilled  their  contract,  and 
that  any  fui-ther  liability  was  with  the  substi- 
tuted transferees,  and  not  with  them.  Colcis  v. 
Brhtowe,  4  L.  R.,  Ch.  3  ;  38  L.  J.,  Ch.  81  ;  19 
L.  T.  403. 


Purchaser  a  Foreigner  Beeldent  Abroad.] 


— Where  shares  not  fully  paid  up  are  sold  on 
the  Stock  Exchange,  the  vendor  is  not  bound  to 
accept  as  purchaser  a  foreigner  resident  abroad, 
without  having  property  in  this  country  which 
may  be  made  liable  for  calls.  Goldschmidt  v. 
Jtnu'8,  22  L.  T.  220  ;  18  W.  R.  513  ;  S.  P..  Allan 
v.  Graves,  5  L.  R.,  Q.  B.  478  ;  39  L.  J.,  Q.  B.  157  ; 
22  L.  T.  677. 

IKight  of  Jobber  toVendor^s  Compromise.]— 
The  owner  of  shares  in  a  company  on  which  a 
considerable  sum  remained  to  be  paid,  sold  them 
in  the  usual  way  to  a  stockjobber  who,  on  name 
day,  gave  the  name  of  a  transferee  who  was 
subsequently  proved  to  have  been  an  infant. 
The  vendor  filed  his  bill  against  the  jobber  for 
indemnification  in  respect  of  all  calls  on  the 
shares.  He  also  made  an  agreement  whereby 
he  undertook  to  pay  to  the  licjuidator  of  the 
company  a  given  sum,  to  transfer  the  share  to 
the  liquidator,  and  to  give  him  authority  to  sue 
and  use  his  name  in  all  proceedings  against  the 
jobber  for  the  amount  of  calls  due  and  all  ex- 
penses incident  to  such    proceedings,   in   con- 


I  sideration  of  which  the  liquidator  was  to  do  all 
;  in  his  power  to  procure  a  release  for  the  vendor^ 
\  In  the  meantime  it  had  been  decided  by  the- 
House  of  Lords  that  in  such  a  case  as  this  the 
jobber  is  liable   to    the  vendor.     The  jobber 
claimed  the  benefit  of  the  agreement  with  the 
liquidator,  and  contended  that  the  release  ope- 
rated in  his  favour,  and  that  no  more  could  b& 
recovered  from  him  than  the  liquidator  was  en- 
titled to  recover  fi'om  the  vendor  : — Held,  that 
as  the  object  of  the  agreement  was  to  enable  the 
liquidator  to  enforce  his  claims  against  the  jobber 
the  latter  could  not  claim  the  benefit  of  part  of 
it  without  giving  effect  to  the  whole,  and  that 
consequently  the  agreement  did  not  enure  to  hi* 
benefit.    Heritage  v.  Paine^  2  Ch.  D.  594 ;  45 
L.  J.,  Ch.  295  ;  34  L.  T.  947. 


VIII.    INDEMNITY  FOR  CALLS. 

Sale  to  Jobber — Transfer  Paid  for  bnt  not 
Ezeented.] — B.  bought  of  a  jobber  on  the  Stock 
Exchange  shares  in  a  company  for  the  next 
account  day,  which  was  the  27th  of  April.  On 
the  10th  of  May,  which  was  the  day  on  which 
the  company  stopped  payment,  F.  sold  shares  in 
the  company  to  a  jobber  on  the  Stock  Exchange 
for  cash,  and  the  name  of  B.  was  passed  to  F.'s- 
broker  as  the  ultimate  purchaser  in  the  usual 
course  of  the  Stock  Exchange.  F.  executed  a 
transfer  to  B.,  who  paid  the  purchase-money, 
and  received  the  transfer  and  certificates,  but 
did  not  execute  the  transfer,  which  was  never 
registered.  The  company  was  wound  up,  and  F. 
was  placed  on  the  list  of  contributories,  and 
comj^elled  to  pay  calls.  On  a  bill  by  F.  to- 
obtain  repayment  from  B.  of  the  amount  of  the 
calls  and  for  an  indemnity : — Held,  that  the 
case  came  within  the  principle  of  IlodgJtlnJtim  \, 
Kelly  (6  L.  R.,  Eq.  49<i),  and  a  decree  was  made 
in  favour  of  F.  with  costs.  Fenicick  v.  linclt^ 
24  L.  T.  274  ;  19  W.  R.  597. 

Befasal  of  Pnrcliaser  to  accept  Bharet.] — On 
the  13th  of  April,  18R6,  a  person,  through  hi* 
brokers  C.  &  Co.,  purchased  100  shares  in  a  com* 
pany,  of  a  jobber,  for  the  account  or  settling- 
day,  the  26  th  of  April.  Before  the  day  arrived,, 
he  requested  his  brokers  to  carry  over  the  con- 
tract to  the  next  account-day,  the  loth  of  May. 
On  the  14th  of  May,  the  brokers  passed  a  ticket 
with  his  name  as  purchaser  of  the  shares.  This, 
ticket  was  split  or  divided,  accortling  to  the 
practice  of  the  Stock  Exchange,  and  a  i)art  or 
split  for  fifteen  shares  was  handed  to  the  brokera- 
of  the  seller,  who  was  the  ultimate  seller  of  that 
number  of  shares.  The  seller  thereupon,  on  the 
16th  of  May,  executed  a  deed  of  transfer  to  the 
purchaser  in  the  proper  form,  and  delivered  the 
transfer  and  the  share  certificates  to  his  brokers, 
who  accepted  them  on  his  behalf,  paid  the  seller's 
brokers  the  price  of  the  shares,  and  forwardetl 
the  transfer  and  certificates  to  the  purchaser. 
The  purchaser  refused  to  accept  the  shares,  and 
the  company  having  stopped  payment,  the  seller 
was  made  a  contributory  and  compelled  to  pay 
calls  : — Held,  that  the  transactions  were  evidence 
of  a  contract  by  which  the  purchaser  of  the 
fifteen  shares  was  bound  to  indemnify  the  seller 
against  the  calls  made  in  respect  of  them.  Bmr- 
ring  v.  Shepherd,  6  L.  R.,  Q.  B.  309 ;  40  L.  J., 
Q.  B.  129 ;  24  L.  T.  721 ;  19  W.  R.  852— Ex.  Ch. 

When  Bepndiation   too  Late.] — M.,  on  the 
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19th  April,  1866,  instructed  his  broker  to  buy 
for  delivery  on  the  15th  May  twenty  shares 
in  a  company.  The  company  stopped  payment 
on  the  10th  May.  On  the  14th  May,  C,  who 
held  shares  in  the  company,  contracted  through 
his  brokers  to  sell  to  a  jobber  twenty  shares  in 
the  company  for  delivery  on  the  23th  May.  The 
jobber  pas^ed  the  name  of  M.  to  C.*8  brokers  as 
the  purchaser,  and  a  transfer  to  M.  executed  by 
C.  was  sent  to  M.'s  brokers  and  accepted  by 
them.  The  purchase-money  was  paid  by  M.  to 
his  broker  on  the  15th  May.  The  certificates 
were  afterwards  sent  to  M.,  and  he  retained  both 
them  and  the  transfer,  though  he  refused  to 
•execute  the  latter,  and  expressed  a  wish  to  his 
broker  to  repudiate  the  shares.  He,  however, 
^ave  no  notice  to  C.  of  repudiation  till  long 
jif terwards.  G.  was  placed  on  the  list  of  con- 
tributories  of  the  company,  and  had  to  pay  calls, 
And  he  filed  a  bill  against  him  for  indemnity  : — 
Held,  that  if  M.  ever  had  any  right  to  repudiate 
the  shares,  he  was  too  late  in  doing  so.  The 
repudiation,  if  it  was  to  have  any  effect,  ought 
to  have  been  made  almost  immediatel}',  and  a 
<iecree  for  indemnity  was  accordingly  made. 
Cmhb  V.  Miller,  24  L.  T.  219  ;  19  W.  R.  519. 
Affirmed,  24  L.  T.  892  ;  19  W.  R.  882. 

Deed  of  Compromise  by  Vendor  on  Payment 
«f  Calls.]— On  the  4th  of  September,  1865, 
the  plaintiff  sold  to  the  defendant  twenty  shares 
in  a  company.  On  the  8th  he  executed  a  trans* 
^er  to  the  defendant,  who  paid  the  purchase- 
money  and  caused  the  transfer  to  be  registered 
by  the  company  on  the  4th  of  December.  On 
the  20th  of  March,  1866,  the  defendant  trans- 
ferred the  shares  to  M.  On  the  18th  of  April, 
1866,  the  company  stopped  payment,  and  on  the 
Sth  of  May,  1866,  was  ordered  to  be  wound  up. 
On  the  24th  of  July,  1866,  M.  was  placed  on  the 
A.  list  of  contributories,  being  the  list  of  exist- 
ing members.  On  the  30th  of  October,  1866,  M. 
executed  a  deed  of  inspectorship.  An  order  was 
made  upon  M.  to  pay  a  call  of  40/.  a  share,  but 
he  did  not  pay,  and  the  liquidators  failed  to  get 
any  payment  out  of  his  estate.  On  the  6th  of 
December,  1867,  the  plaintiff  and  defendant  were 
placed,  in  res{)ect  of  the  same  shares,  on  the 
13.  list  of  contributories,  being  the  list  of  past 
members.  On  the  27th  of  December,  1866,  the 
defendant  executed  a  deed  of  inspectorship  under 
the  Bankruptcy  Act,  1861,  s.  192,  which  was 
registered  on  the  29th  of  December,  1867.  On 
the  20th  of  March,  1869,  the  court  ordered  the 
defendant  to  pay  a  call  of  40/.  a  share,  which  he 
<lid  not  do,  and  on  the  10th  of  May  Ihe  plaintiff, 
in  pursuance  of  an  agreement  of  compromise 
made  between  himself  and  the  ofiicial  liquidator, 
paid  15/.  per  share  in  respect  of  the  twenty  shares 
sold  by  him  to  the  defendant.  The  official 
liquidator  proved  under  both  deeds  of  inspector- 
ship : — Held,  that  the  plaintiff  was  entitled  to 
sue  the  defendant  for  the  amount  which  he  had 
paid  to  the  official  liquidator,  and  that  the  deed 
which  he  had  executed  formed  no  defence  to  the 
action.  Xellock  v.  Eivthoven,  9  L.  R.,  Q.  B.  241  ; 
43  L.  J.,  Q.  B.  90  ;  30  L.  T.  68  ;  22  W.  R.  322— 
Ex.  Ch. 

Transfer  not  Registered  by  Pnrcliater.] — On 
March  21st,  the  plaintiffs,  through  their  broker, 
sold  forty  shares  in  a  company  on  the  Stock  Ex- 
change, at  the  price  of  202/.  10«.,  for  the  30th 
of  March ;  and  on  March  26th,  the  defendant, 


through  his  brokers,  purchased  100  such  shares, 
at  a  price  amounting  to  145/.  for  forty ;  no 
numbers  being  specified  in  either  case.  On 
March  28th,  the  plaintiffs,  by  direction  of  inter- 
mediate purchasers,  and  in  accordance  with  the 
custom  of  the  Stock  Exchange,  executed  and 
delivered  to  their  brokers  a  transfer  to  the  de- 
fendant of  the  forty  shares,  a  blank  being  left 
for  the  consideration,  which  was  afterwards  filled 
up  with  145/.,  the  price  at  which  defendant 
bought.  The  defendant  paid  the  plaintiffs  the 
145/.,  the  difference  between  that  price  and  202/. 
being  paid  by  the  immediate  purchaser  ;  and  the 
transfer  andcertificates  were  sent  to  and  retained 
by  the  defendant.  The  defendant  never  regis- 
tered the  transfer,  and  the  plaintiffs,  having  been 
compelled  to  pay  calls  on  the  shares,  filed  their 
bill  against  tne  defendant  for  specific  perform- 
ance and  indemnity : — Held,  that  they  were 
entitled  to  a  decree.  Hawkins  v.  MaJtby,  3 
L.  R.,  Ch.  188  ;  38  L.  J.,  Ch.  313  ;  17  L.  T.  397. 


Guarantee  of  Registration  by  Jobber.] — 


Where  a  purchase  of  shares  on  the  Stock  Ex- 
change by  a  jobber  is  expressed  to  be  "  with 
registration  guaranteed,"  the  meaning  of  the 
contract  is,  that  the  jobber  will  either  register 
them  himself  or  will  find  a  purchaser  who  will 
accept  and  register  them.  The  giving  in  there- 
fore by  the  jobber  to  the  vendor's  brokers  of  the 
name  of  a  transferee,  who  is  accepted  by  the 
vendor  as  purchaser,  does  not  discharge  the  job- 
ber until  toe  transferee  has  actually  registered 
the  shares  in  his  name ;  and,  if  the  transferee 
does  not  register,  the  jobber  is  bound  to  register 
in  his  own  name,  and  must  indemnifv  the  vendor 
for  any  damage  suffered  by  him  through  such 
omission  to  register.  Crune  v.  I^ine^  4  L.  R., 
Ch.  441  ;  38  L.  J.,  Ch.  225  ;  17  W.  R.  1033. 

Purchaser's  Vame  used  without  Autho- 
rity.]— A.  authorized  his  broker  to  sell  shares  in 
a  company.  B.  authorized  the  same  broker  to 
buy  shares  in  the  same  company.  A  sold-notc 
was  sent  to  A.  upon  which  B.'s  name  appeared 
as  purchaser,  and  a  transfer  was  executed  by  A., 
and  the  purchase-money  paid  to  him.  B.  did  not 
authorize  the  jobber  to  insert  his  name  as  a 
purchaser,  and  his  name  was  not  placed  upon 
the  register.  The  company  being  wound  up, 
A.'s  name  was  placed  upon  the  list  of  contribu- 
tories : — Held,  that  B.  must  indemnify  A.  for  all 
liability  upon  the  shares  subsequent  to  the 
transfer.    Pnider  v.  Fox,  20  W.  R.  966. 


What  Delay  a  Bar  to  Beliel]— The  com- 


pany was  wound  up  in  June,  1866,  and  A.  filed  a 
bill  for  indemnity  in  November,  but  withdrew  it 
in  consequence  of  the  decisions.  Subsequently 
these  decisions  were  not  maintained : — Held, 
that  A.  in  filing  his  bill  was  not  debarred  from 
relief  on  the  ground  of  delay.    Ih. 

In  the  ease  of  Infknt  Vominees.]— C.  k,  Co. 

directed  their  brokers  to  purchase  for  them  200 
shares  in  a  company,  and  on  the  settling  day 
forwarded  to  them  the  name  of  an  infant  trans- 
feree. Shortly  afterwards  the  company  was 
ordered  to  be  wound  up,  and  upon  the  applica- 
tion of  the  infant  his  name  was  removed  from 
the  list  of  contributories,  and  the  names  of  the 
transferors  substituted  in  its  place.  By  a  reso- 
lution of  the  committee  of  the  Stock  Exchange, 
the  broker  was  ordered  to  indemnify  the  trans- 
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feix)rs.  Held,  that  C.  k  Co.  must  indemnify  the 
brokers.  F&j}pn'corne  v.  Clench,  26  L.  T.  656. 
''« A.,  B.  and  C.  each  bought  thirty  shares  in 
fti  company  through  the  same  country  broker. 
Fifteen  of  the  shares  were  sold  by  D.  The 
brokers  placed  all  the  ninety  shares  in  the  name 
of  an  infant  nominee.  On  the  winding  up  of 
the  company  D.  was  made  a  contributory.  The 
court  ordered  A.,  B.,  C.  and  the  brokers  to  in- 
demnify D.  liroicn  v.  Blaeh,  8  L.  R.,  Ch.  939 ; 
42  L.  J.,  Ch.  8H  ;  29  L.  T.  362  ;  21  W.  R.  892. 

D.  held  shares  in  a  company,  which  he  agreed, 
thraugh  his  broker,  to  sell  to  N.,  a  dealer  on  the 
Stock  Exchange.  N.  in  due  time  gave  the  name 
of  £.  as  the  transferee,  and  the  shares  were  trans- 
ferred to  him.  The  company  was  afterwards 
wound  up;  and  as  £.  was  an  infant,  D.  was 
placed  on  the  list  as  contributory  in  respect  of 
these  shares,  and  had  paid  1,300/.  for  calls  on 
them.  D.  commenced  an  action  against  N.  to 
recover  the  1,300?.,  and  N.  then  filed  a  bill 
against  D.  and  the  father  of  E.,  alleging  that 
the  father  was  the  real  purchaser  of  the  shares 
and  liable  for  any  loss,  and  praying  that  the 
action  might  be  restrained,  and  that  the  ques- 
tions might  be  decided  in  the  suit : — Held,  that 

D.  ought  not  to  be  deprived  of  the  opportunity 
of  establishing  his  claim,  and  of  recovering,  if 
he  could,  against  N.,  merely  because  another 
person  might  also  be  liable  to  pay  the  money, 
and  might  be  the  person  who  ultimately  would 
have  to  pay.  NichalU  v.  Eaton^  23  L.  'T.  689  ; 
19  W.  R.  172. 

Compromife  of  Action  a  Bar  to  Bait.] — 

E.  instructed  his  brokers  to  purchase  100  shares 
in  a  company  to  be  transferred  into  the  name  of 
his  son.  The  shares  were  accordingly  purchased 
from  M.,  and  transferred  by  E.'s  direction  into 
the  liame  of  his  son,  who  was  an  infant,  but  not 
known  by  M.  or  his  brokers  to  be  so.  The  com- 
pany was  shortly  afterwards  wound  up,  and  the 
son,  who  had  been  placed  on  the  list  of  contribu- 
torics,  commenced  an  action  against  M.,  who  was 
an  auditor  of  the  company,  for  repayment  of 
the  purchase-money,  charging  fraud  and  failure 
of  consideration.  The  action  was  compromised 
by  M.  repaying  the  purchase-money  and  taking 
back  the  shares,  the  charge  of  fraud  being  '^nth- 
drawn,  and  M.'s  name  was  substituted  for  that 
of  the  son  as  a  contributory.  Two  and  a  half 
years  afterwards  M.,  who  had  paid  several  calls 
under  the  winding-up,  filed  his  bill  against  E. 
for  repayment  and  indemnity,  alleging  that  E. 
was  the  real  purchaser  for  his  own  benefit,  and 
had  passed  the  name  of  his  son  as  the  purchaser 
in  oi-der  to  evade  liability,  and  also  stating  that 
the  plaintiff  did  not  know  at  the  time  of  the 
compromise  of  the  action  that  E.  was  tlie  real 
purchaser : — Held,  that  the  compromise  of  the 
action  was  a  bar  to  the  suit.  Maynard  v.  JEatim, 
9  L.  R.,  Ch.  414  ;  43  L.  J.,  Ch.  641  ;  30  L.  T.  241  ; 
22  W.  R.  457. 


Usage  of  Stock  Exchange — Qneition  for 


the  Jury.] — The  plaintiff,  through  his  broker, 
sold  to  the  defendant,  a  stock  jobber,  a  number 
of  shares  in  a  bank.  On  the  same  day  the  jobber 
gave  to  the  plaintiff's  broker  a  ticket  with  the 
name  of  G.  E.  upon  it,  as  the  intended  pur- 
chaser, and  which  name  had  been  passed  to  him 
from  another  jobber  in  the  usual  manner  accord- 
ing to  the  course  of  business  on  the  Stock  Ex- 
change.    The  plaintiff  executed  a  transfer  to 


G.  E.,  whose  name  was  registered  as  a  share- 
holder. The  bank  being  wound  up  it  was  dis* 
covered  that  at  the  time  the  name  was  passed  to 
the  plaintiff  as  the  transferee  of  the  shares  he 
was  an  infant,  and  by  order  of  the  Court  of 
Chancery  the  plaintiffs  name  was  placed  upon 
the  list  of  contributories  in  his  stead.  To  an 
action  by  the  plaintiff  against  the  defendant  to 
indemnify  him  for  the  amount  of  calls  paid,  in 
consequence  of  being  replaced  on  the  list  of 
contributories,  the  defendant  pleaded  that  he 
was  discharged  from  his  liability  by  the  usages 
of  the  Stock  Exchange.  The  jury  found  that  it 
Was  not  part  of  the  usage  of  the  Stock  Exchange 
that,  if  there  are  several  intermediate  sales  be- 
tween the  first  seller  and  the  last  buyer,  and  the 
first  seller  receive  the  price  of  the  shares  and 
transfer  them  to  the  last  buyer,  the  intermediate 
buyers  are  irresponsible  when  the  name  of  the 
transferee  which  was  passed  was  that  of  a  person 
legally  incapable  of  being  registered  : — Held, 
that  the  judge  was  right  in  leaving  the  jury  to 
say  what  was  the  usage  of  the  Stock  Exchange, 
for  it  is  not  so  universal  a  usage  as  to  be  bind- 
ing upon  all  persons  dealing  there.  De/tt  t^ 
NichalU,  29  L.  T.  536  ;  22  W.  R.  218.  Affirmed 
on  appeal,  30  L.  T.  644— Ex.  Ch. 

Held,  also,  that  the  jobber,  until  he  has  passed 
to  the  purchaser  the  name  of  a  person  who  is 
legally  capable  of  contracting,  and  who  lia» 
given  authority  for  the  use  of  his  name  as  trans- 
feree, is  not  discharged,  notwithstanding  the 
rules  and  usages  of  the  Stock  Exchange  to  the 
contrary.    Ih, 


Alleged  Agreement  to  Indemniiy.]— The 


defendant  had  bought  a  certain  number  of  shares 
in  a  company,  and  his  vendor  subsequently 
bought  a  like  number  of  the  same  shares  from, 
the  plaintiff ;  both  these  puixihases  were  made 
subject  to  the  rules  of  the  Stock  Exchange. 
Upon  the  arrival  of  the  name-day,  the  defen- 
dant's vendor  gave  the  defendant's  name  to  the 
plaintiff  as  that  of  the  ultimate  purchaser  of  the 
shares.  The  plaintiff  executed  a  transfer  of  the 
shares  to  the  defendant,  and  delivered  it  with 
the  share  certificates  to  him.  The  defendant 
kept  the  transfer  and  certificates,  but  never 
executed  the  former.  Calls  were  subsequently 
made  on  the  shares,  and  the  plaintiff  was  obliged 
to  pay  them.  He  thereupon  brought  an  action 
against  the  defendant  for  an  indemnity.  The 
declaration  alleged  an  agreement  between  the 
plaintiff  and  the  defendant,  that,  in  consider- 
ation that  the  plaintiff  would  sell  and  transfer 
the  shares  t6'  the  defendant,  the  defendant  would 
accept  and  i>ay  for  them,  and  indemnify  the 
plaintiff  against  all  subsequent  liabilities  and 
calls  in  respect  of  them  : — ^Held,  per  Kelly, 
C.  B.,  and  Piggott,  B.,  that  a  contract  existed 
such  as  was  alleged  in  the  declaration,  and  the 
plaintiff  was  therefore  entitled  to  recover.  Per 
Channel!,  B.,  and  Cleasby,  B.f  that  no  such  con- 
tract existed,  and  therefore  the  plaintiff  could 
not  recover.  Davis  v.  Ilaycoch^  4  L.  R.,  Ex. 
373  ;  38  L.  J.,  Ex.  155  ;  20  L.  T.  954. 


Transfer  by  Deed  duly  Execnted.]— The 


plaintiff  sold  on  the  Stock  Exchange  twenty 
shares  in  a  company  to  P.  for  the  account-day. 
The  defendant,  on  a  different  day  and  at  a  dif- 
ferent price,  but  for  the  same  account-day  as 
that  for  which  the  plaintiff  had  sold,  bought  of 
P.  in  like  manner  on  the  Stock  Exchange  twenty 
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shares  in  the  same  company.  Before  the  ac- 
count-day the  defendant  gave  the  name  of  C.  as 
transferee  of  the  shares  which  he  had  bought,  and 
a  deed  of  transfer  of  the  shares  from  the  plain- 
tiff to  C.  was  duly  made  under  seal,  aud  executed 
by  both  the  plaintiff  and  C,  and  the  purchase- 
money  paid  to  the  plaintiff.  The  company 
being  shortly  afterwards  in  a  course  of  winding 
up,  and  the  liquidators  refusing  to  register  the 
transfer  of  the  plaintiff's  shares,  he  was  put  on 
the  list  of  contributorics  in  respect  ox  such 
shares,  and  had  to  pay  a  call  on  them : — Held, 
that  he  was  not  entitled  to  be  indemnified  by  the 
defendant  against  such  call.  T&rrington  y. 
Lowe,  4  L.  R.,  C.  P.  26  ;  38  L.  J.,  C.  P.  121  ;  19 
L.  T.  316  ;  17  W.  R.  78. 


IX.    DIFFERENCES  AND  TIME 
BARGAINS. 

Vature  of.] — Differences  in  consols  do  not  ne- 

^  cessarily  apply  to  time  bargains,  but  may  refer 

'  to  a  bon4  fide  sale  and  delivery  of  stock.    Day 

V.  Stexoard  or  Stvart,  3  M.  &  P.  334  ;  C  Bing. 

109. 

The  7  Geo.  2,  c.  8,  was  confined  to  the  stocks 
of  this  country.     WclU  v.  Porter,  3  Scott,  141  ; 

2  Bing.  N.  C'  722 ;   S,  P.,  Oakley  y.  Iltuby,  2 
Bing.  N.  C.  732  ;  3  Scott,  194. 

Joreign  Junds.] — Time  bargains  in  the  foreign 
fands  were  not  within  the  prohibition  of  that 
act,  nor  illegal  at  common  law.  EUworth  y. 
Cole,  2  M.  &  \V.  31 ;  2  Gale,  220 ;  8.  P.,  ItoUon 
V.  Fallowes,  4  Scott,  43 ;  3  Bing.  N.  C.  392 ; 
WelU  V.  Porter,  3  Scott,  141 ;  2  Hodges,  42  ;  2 
Bing.  N.  C.  722  ;  Morgan  v.  Peh^er,  4  Scott,  230 ; 

3  Bing.  N.  C.  457  ;  3  Hodges,  3. 

Bailway  Shares.] — Nor  were  contracts  for  the 
sale  of  railway  shares.  Hewitt  v.  J^'he,  5  Scott, 
N.  R.  229  ;  4  M.  &  G.  350  ;  3  Railw.  Cas.  175  ; 
S.  P.,  Williams  v.  Trye,  18  Beav.  366  ;  23  L.  J., 
Ch.  860  ;  18  Jur.  442. 

A  colourable  contract  for  the  sale  and  pur- 
chase of  railway  shares,  where  neither  party 
intends  to  deliver  nor  to  accept  the  shares,  but 
merely  to  pay  differences  according  to  the  rise 
or  fall  of  the  market,  is  gaming  within  8  &  9 
Vict.  c.  109,  s.  18.  Orizcwood  v.  Blaiic,  11  C.  B. 
538. 

Proipeotive  Dividends.]— Th3  defendant  in- 
structs^ the  plaintiffs,  stockbrokers,  to  sell  the 
prospective  dividends  on  certain  railway  stock, 
which  they  accordingly  sold  to  H.  &  Co.,  jobbers, 
calculating  the  dividends  at  a  certain  rate  per 
cent.  The  dividend,  when  declared,  amounted 
to  a  higher  rate  per  cent,  than  that  which  the 
plaintifiEs  had  calculated,  and,  according  to 
usage  of  the  Stock  Exchange,  they  therefore 
paid  H.  &  Co.  the  difference  : — Held,  that  they 
were  entitled  to  recover  this  difference  from  the 
defendant.  Martin  v.  Gihhon,  33  L.  T.  561  ;  24 
W.  R.  87— C.  A.    Affirming  32  L.  T.  229. 

Bargains  in  prospective  dividends  are  trans- 
actions which,  by  r.  61  of  the  Stock  Exchange, 
the  committee  will  not  recognize  nor  enforce. 
By  r.  60  every  bargain  must  1^  fulfilled  by  the 
members  in  accoi^ance  with  the  rules,  regula- 
tions and  usages  of  the  Stock  Exchange.  By 
r.  16  the  committee  may  expel  any  member 
yiolating  any  of  the  regulations  of  the  Stock 


Exchange :— Held,  that  r.  61  merely  says  that 
the  committee  will  not  enforce  by  expulsion,  but 
leaves  the  contract  good  as  between  the  parties. 
lb. 

Payment  ai  between  Broker  and  Principal.] — 
The  plaintiff,  a  broker,  was  employed  by  the  de- 
fendant to  speculate  for  him  upon  the  Stock  Ex- 
change ;  to  the  knowledge  of  the  plaintiff  the 
defendant  did  not  intend  to  accept  the  stock 
bought  for  him,  or  to  deliver  the  stock  sold  for 
him,  but  expected  that  the  plaintiff  would  so 
arrange  matters  that  nothing  but  differences 
should  be  payable  by  him ;  the  plaintiff  knew 
that  unless  he  could  arrange  matters  for  the  de- 
fendant as  the  latter  expected,  the  defendant 
would  be  unable  to  meet  the  engagements  whieb 
the  plaintiff  might  enter  into  for  him.  The 
plaintiff  accordingly  entered  into  contracts  on 
behalf  of  the  defendant,  upon  which  the  plaintiff 
became  personally  liable ;  and  he  sued  the  defen- 
dant for  indemnity  against  the  liability  incurred 
by  him  and  for  commission  as  broker : — Held, 
that  the  plaintiff  was  entitled  to  recover ;  for 
the  employment  of  the  plaintiff  by  the  defendant 
was  not  against  public  policy,  and  was  not  illegal 
at  common  law,  and,  further,  was  not  in  the  na- 
ture of  a  gaming  and  wagering  contract  against 
the  provisions  of  8  &  9  Vict.  c.  109,  s.  18. 
Tkaeher  v.  Hardy,  4  Q.  B.  D.  685  ;  48  L.  J., 
Q.  B.  289  ;  39  L.  T.  595  ;  27  W.  R.  168— C.  A. 

Where  a  person  desiring  to  speculate  on  the 
Stock  Exchange  has  instructed  a  broker  to  buy 
and  sell  stock  for  him,  with  the  intention  that 
he  should  only  receive  or  pay  "  differences,"  and 
has  authorized  the  broker  to  pay  any  losses  for 
him,  the  broker  is  entitled  to  recover  any  sum» 
which  he  has  so  paid  for  the  principal,  eveih 
though  he  has  not  entered  into  separate  con- 
tracts on  his  behalf,  but  has  appropriated  to 
him  parts  of  larger  amounts  of  stock  which 
he  (the  broker)  has  bought  as  a  principal  with 
the  view  of  dividing  them  among  different 
clients  for  whom  he  has  been  instructed  to  buy. 
Robimon  v.  Mollett  (7  L.  R.,  H.  L.  802)  dis- 
tinguished. Ittigers,  Ex  parte,  Rogers,  In  re, 
15  Ch.  D.  207 ;  43  L.  T.  163 ;  29  W.  R.  29— 
C.A. 

Action  by  Assigneei  of  a  Bankmpt.] — In  an 
action  by  the  assignees  of  a  bankrupt,  for  money 
received  by  the  defendant  for  their  use,  it  ap- 
peared that  the  defendant  was  official  assignee 
of  the  Stock  Exchange  for  the  management  of 
the  estates  of  those  members  who,  being  unable 
to  fulfil  their  engagements  on  the  Stock  Ex- 
change, become  defaulters.  Before  the  receipt 
of  the  money  the  bankrupt,  a  stockbroker  and 
member  of  the  Stock  Exchange,  was  declared  a 
defaulter,  having  at  the  time  contracts  open  with 
members  of  the  Stock  Exchange,  which  had  the 
form  of  legal  contracts,  for  the  sale  and  delivery 
of  stock  ;  but  there  was  no  intention  that  stock 
should  be  delivered,  and  the  contracts  were  to 
be  settled  by  the  payment  of  differences.  Under 
the  rules  of  the  Stock  Exchange,  the  defendant 
collected  the  differences  upon  the  contracts  upon 
which  the  bankrupt  was  a  gainer,  and  before 
notice  of  an  act  of  bankruptcy  distributed 
among  mcmbci's  to  whom  he  was  indebted  for 
differences,  all  except  a  small  amount,  which 
was  paid  over,  after  he  was  adjudicated  a  bank- 
rupt, to  the  treasurer  of  a  fund  for  decayed 
members,  according  to  the  rules  of  the  Sto^* 
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Exchange  : — Held,  that  the  action  could  not  be 
maintained,  because,  as  to  the  money  paid  over 
before  the  adjudication  of  the  bankruptcy,  it  was 
not  money  hail  and  received  by  the  defendant  to 
the  use  of  the  assignees  of  the  bankrupt ;  and  as 
to  the  money  paid  over  after  the  a^ndication 
of  bankruptcy,  the  contracts,  as  well  as  the  pay- 
ment and  receipt  of  the  differences,  being  illegal 
by  7  Geo.  2,  c.  8,  neither  the  bankrupt  nor  his 
assignees  could  maintain  an  action  to  enforce  the 
contracts  or  recover  the  sums  paid  ;  and  that 
the  differences  were  not  paid  to  the  defendant 
as  the  agent  of  the  bankrupt,  but  for  the  pur- 
pose of  being  distributed  among  his  Stock  Ex- 
change creditors.  XichoUon  v.  Goocky  6  El.  k 
Bl.  999 ;  25  L.  J.,  C.  P.  137 ;  2  Jur.,  N.  S. 
303. 


Plea  of  Gaming  and  Wagering.]— To  an 
action  for  stock,  shares,  scrip,  goods  and  chat- 
tels, bargained  and  sold  and  delivered,  and  for 
commission  and  money  paid  by  the  plaintiff  for 
the  defendant  at  his  request,  and  for  money  due 
on  accounts  stated,  the  defendant  pleaded,  that 
the  plaintiff  was  a  stock  and  sharebroker,  and 
that  the  defendant  employed  him  as  such  broker, 
after  the  passing  of  8  &  9  Vict,  c  109,  to  enter 
into,  and  tnc  plaintiff  accordingly  entci*^  into, 
on  his  behalf,  certain  contracts,  by  way  of 
gaming  and  wagenng,  contrary  to  the  form  of 
the  statute ;  that  is  to  say,  wagering  contracts, 
under  the  semblance  of  pretended  sales,  respect- 
ing the  market  price  and  value  of  certain*  public 
and  other  stock,  shares,  scrip,  goods  and  chattels, 
on  certain  days  to  come,  whereby,  under  pretence 
of  contracts  the  plaintiff  agreed  with  divers  per- 
sons, that  if  the  price  and  value  of  the  public 
stock  and  shares,  scrip,  goods  and  chattels,  should 
be  lower,  or  should  be  higher,  the  differences 
should  be  paid.  The  plea  went  on  to  allege,  that 
no  real  sale  was  intended,  and  that  the  plaintiff 
knew  it,  and  that  the  commission  was  claimed 
in  respect  of  the  making  of  the  wagers  and  con- 
tracts, and  the  money  was  paid  by  him  as  such 
broker  on  settling  such  differences  : — Held,  that 
the  plea  was  no  answer.  Knight  v.  Fitch,  15 
C.  B.  566  ;  3  C.  L.  R.  567  ;  24  L.  J.,  C.  P.  122 ; 
1  Jur.,  N.  S.  506. 

Money  Lent  to  pay  Illegal  Debt.]— Money 
lent,  and  applied  by  the  borrower  for  the  express 
purpose  of  paying  or  compounding  differences 
on  illegal  stockjobbing  transactions,  to  which 
the  lender  was  no  party,  cannot  be  recovered 
back  by  him.  Can/nan  v.  Bryee,  3  B.  &  A.  179. 
See  M'Kiiifiell  v.  Rohiniton,  3  M.  &  W.  434. 
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L    PERSONS  PROHIBITED  WORKING  ON. 

Coaoh  Propxiatort.] — The  owner  o£  a  stage- 
coach is  not  within  3  Car.  I,  c.  1,  or  22  Car.  2, 
c.  7  ;  and  therefore  an  action  may  be  maintained 
against  him  for  neglecting  to  take  a  person  as  a 
passenger  on  a  Sunday.  Sandiman  v.  Breach  ^ 
7  B.  &  C.  96  ;  9  D.  &  R.  796. 

A  coach  proprietor  having  refused  to  carry  the 

Elaintiff  because  there  were  no  other  passengers, 
e  hired  a  post-chaise  to  go  to  his  destination  : — 
Held,  that  the  proprietor  was  liable  for  the 
chaise  hire,  notwithstanding  the  contract  was 
made  on  a  Sunday.    Ib» 

Drivers.] — The  driver  of  a  stage-van  is  subject 
to  the  penalties  of  3  Car.  1,  c.  1,  for  travelling 
on  Sunday.  Jiex  v.  MiddUion,  4  D.  &  R.  824  ; 
3  B.  &  C.  164. 

But  the  driver  of  a  stage-coach  is  not. 
Sandiman  v.  Breachy  7  B.  &  C.  96  ;  9  D.  &  R. 
796. 


Of  Cattle.] — A  local  act  for  a  parish,  in 


which  was  a  large  cattle  market,  enacted,  that  it 
should  not  be  lawful  for  any  drover  or  other  person 
to  conduct  or  drive  through  any  of  the  streets  in 
the  parish  any  oxen,  sheep,  or  other  cattle  during 
Sunday :— Held,  that  a  person  driving  a  van 
with  horses,  in  which  were  calves  being  con- 
veyed to  the  market,  was  not  driving  or  conduct- 
ing cattle  within  the  meaning  of  the  statute. 
Triggs  v.  Lester,  1  L.  R.,  Q.  B.  259  ;  13  L.  T. 
701 ;  14  W.  R.  279. 

Farmer.] — A  farmer  is  not  within  29  Car.  2, 
c,  7,  8. 1,  even  though  he  works  with  his  o^vn 
hands.  Beg,  v.  Silregter,  33  L.  J.,  M.  C.  79  ; 
10  Jur.,  N.  S.  360  ;  S,  C,  nom.  Beg.  v.ClewortJt, 
4  B.  &  S.  927  ;  9  L.  T.  682  ;  12  W.  R.  375. 

Semble,  that  the  term  "labourer,"  in  s.  1,  ex- 
tends to  an  agricultural  labourer.    lb. 

Whether  haymaking  is  a  work  of  necessity, 
is  a  question  of  fact  on  which  the  finding  of 
the  justices  before  whom  a  party  is  convicted 
under  this  section  must  be  taken  as  conclusive. 
lb. 

Barber.]— An  apprentice  to  a  barber  in  Scot- 
land, bound  by  his  indenture  "not  to  absent 
himself  from  his  master's  business  on  holidays 
and  week-days,  late  hours  or  early,  without 
leave,"  went  away  on  Sundays  without  leave 
and  without  shaving  his  master's  customers  : — 
Held,  that  the  apprentice  could  not  be  lawfully 
required  to  attend  his  master's  shop  on  Sundays 
for  the  purpose  of  shaving  the  customers,  and 
that  work  and  all  other  sorts  of  handicraft  were 
illegal  in  England  as  well  as  in  Scotland,  not 
being  works  of  necessity,  or  mercy,  or  charity. 
Phniq)f<  v.  Inn'it,  4  C.  &  F.  234. 

Baker.  ] — ^Baking  puddings  and  pies  and  such 
things  for  dinner  on  Sunday  is  not  an  offence 
within  29  Car.  2,  c.  7.  Bex  v.  Younger,  5  T.  R. 
449  ;  S.  P.,  Bex  v.  Cox,  2  Burr.  785. 

But  baking  bread  in  the  ordinary  course  of 
bnsincss  is.    lb. 

Solicitor.] — An  attorney,  who,  acting  on  be- 
half of  his  client,  agrees  to  become  personally 
responsible  for  part  of  the  debt  owing  by  him, 
does  not  thereby  do  any  work  of  liis  ordinary 
calling  within  the  meaning  of  the  act.    PcatcT. 


Dlekej^,  3  D.  P.  C.  171  ;  1  C,  M.  &  R.  422 ;  5. 
Tyr.  116. 

Enliftment.] — An  enlistment  may  be  made  on 
a  Sunday.  WoUon  v.  Gavin,  16  Q.  B.  48  ;  2l> 
L.  J.,  Q.  B.  73  ;  15  Jur.  329. 

Affidavits.] — Qusere,  whether  an  affidavit,, 
which  appears  by  the  jurat  to  have  been  sworn 
in  court  on  a  Sunday,  is  void.  Doe  d.  WiUiam^ 
son  V.  Boe,  3  D.  &  L.  328  ;  15  L.  J.,  Q.  B.  39. 

Canal  Traffic! — A  power  given  to  a  canal  com- 
pany to  make  oye-laws  for  the  government  of 
the  company,  for  the  good  and  oi*derly  using  of  the 
navigation,  and  of  warehouses,  wharves,  &c.,  and 
for  the  well  governing  of  the  bargemen,  does  not 
authorize  them  to  close  the  canal  on  Sundays  by 
a  chain  suspended  across  it ;  and  a  bye-law  for  so 
closing  the  canal  on  Sundays  is  illegal  and  void. 
Colder  and  Ilebblfi  Karigation  Company  v. 
Pilling,  14  M.  &  W.  76  ;  3  Railw.  Cfas.  735  ; 
14  L.  J.,  Ex.  223  ;  9  Jur.  377. 

Sale  of  Liquor  in  Fublio-honses.] — See  In- 
toxicating LiQUOES. 

II.    EFFECT    ON     CONTRACTS. 

In  what  Casei.]— The  29  Car.  2,  c.  7,  ap- 
plies as  well  to  private  as  to  public  conduct ; 
therefore,  a  horse-dealer  cannot  maintain  an 
action  upon  a  private  contract  for  the  sale  and 
warrantv  of  a  horse  if  made  on  a  Sunday.  Peri' 
nell  V.  Bidlcr,  8  D.  &  R.  204  ;  5  B.  &  C.  406. 

Warranty  on  Sale.] — But  in  an  action  for 
a  breach  of  warranty  of  a  hoi-se,  the  seller  will 
not  be  allowed  to  set  up  in  answer  thereto  that 
he  was  a  horse-dealer,  and  sold  the  horse  on  a 
Sunday.  Bloxsome  v.  Williams,  5  D.  &  R.  82  ; 
3  B.  &  C.  232  ;  1  C.  &  P.  294. 

Not  in  ordinary  Calling.] — A  sale  of  goods 
made  on  a  Sunday,  which  is  not  made  in  the 
exercise  of  the  ordinary  calling  of  the  vendor 
or  his  agent,  is  not  void  at  common  law,  or  by 
the  statute.    Brury  v.  Befontaine,  1  Taunt.  131. 

When  a  person  sent  a  mare  to  a  farmer,  to  be 
covered  by  a  stallion  belonging  to  him,  and  the 
mare  was  taken  to  his  stables  and  covered  ac- 
cordingly, upon  a  Sunday  : — Held,  that  the  con- 
tract was  not  void,  on  the  ground  of  its  having 
been  made  and  executed  on  a  Sunday,  it  not 
being  made  by  the  farmer  in  the  exercise  of  his 
ordinary  calling.  Scarfc  v.  Morgan,  4  M.  &  W. 
270 ;  1  H.  &  H.  292. 

As  the  29  Car.  2,  c.  7,  s.  5,  prohibits  only  the 
labour,  business,  or  work  done  in  the  course  of  a 
man's  ordinary  calling,  it  does  not  apply  to  a 
contract  of  hiring  ;  and  therefore  such  a  contract 
for  a  year  made  on  a  Sunday  between  a  farmer 
and  a  labourer  is  valid,  and  service  under  it  con- 
f eiTcd  a  settlement  before  the  passing  of  4  &  5 
Will.  4,  c.  76,  s.  64.  lUx  v.  Whitna^h,  7  B.  &  C. 
596  ;  1  M.  &  R.  452. 

The  29  Car.  2,  c.  7,  s.  1,  does  not  extend  to 
any  case  where  the  consideration  has  been  exe- 
cuted, and  a  property,  either  general  or  special, 
has  passed  in  the  chattels  which  are  the  subject 
of  it.    lb. 

A  guarantee,  given  by  B.,  a  tradesman- 
another  tradesman,  for  the  faithful  s' 
C,  a  traveller,  to  be  employed  by  A, 
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act  done  in  the  way  of  the  ordinary  business  of 
B.,  within  29  Car.  2,  c.  7,  s.  1.  Norton  v.  Powell, 
4  M.  &  G.  42. 

Xade  by  an  Agent. j] — An  action  will  not  lie 
•on  a  contract  entered  into  on  a  Sunday,  though 
«ntci*ed  into  by  an  agent,  and  although  the  ob- 
jection is  taken  by  the  party  at  whose  request 
the  contract  was  entered  into.  Smith  v.  Sparrow^ 
4  Bing.  84  ;  12  Moore,  266  ;  2  C.  &  P.  544. 

Billi  of  Exchange.]— Where,  in  an  action 
by  an  indorsee  against  an  acceptor  of  a  bill  of 
■exchange,  it  appeared  that  the  bill  was  drawn  on 
a  Sunday  : — Held,  that  the  bill  was  not  void. 
Beghic  v.  Leri,  1  C.  &  J.  180  ;  1  T^-r.  130. 

Snbseqnent  Promise  to  Pay. ]~ Where  aeon- 
tract  for  the  sale  of  goods,  which  have  been 
delivered  to  and  returned  by  the  purchaser  was 
void  by  i*cason  of  its  having  been  made  on  a 
Sunday,  a  subsequent  promise  to  pay  will  entitle 
the  vendor  to  recover  the  value  upon  a  quantum 
meruit.  Williams  v.  Patd,  4  M.  dc  P.  532  ;  6 
Bing.  653. 

Acceptance  of  Goods.] — To  a  count  for  goods 
sold  and  delivered,  the  defendant  pleaded  that 
they  were  goods  sold  and  delivered  to  him  by 
the  plaintiff  in  the  way  of  his  trade  on  a  Sun- 
day, contrary  to  the  statute.  The  plaintiff  re- 
plied, that  the  defendant,  after  the  sale  and 
•delivery  of  the  goods,  kept  them  for  his  own  use, 
without  returning  or  offering  to  return  them, 
and  thereby  became  liable  to  pay  the  sum  men- 
tioned in  the  plea,  being  so  much  as  they  were 
reasonably  worth : — Held,  bad.  Simpson  v. 
Airholls\  3  M.  &  W.  240 ;  6  D.  P.  G.  355  ;  1 
H.  &  H.  12.     See  also  5  M.  &  W.  705,  n. 

A.  agreed  to  purchase  of  B.  a  carriage  then 
-standing  in  the  snop  of  B.,  A.  at  the  same  time  de- 
siring that  certain  alterations  might  be  made  in 
i  t.  The  alterations  having  been  made,  the  carriage 
was,  at  A.'s  request,  placed  iu  the  back  shop.  On 
Saturday,  the  14  th  of  November,  A.  called  at  the 
«hop,  and  requested  B.  to  hire  a  horse  and  man 
for  nim,  and  to  send  the  carriage  to  his  house  on 
the  following  day,  in  order  that  he  might  take  a 
drive  in  it ;  A.  having  previously  intimated  his 
intention  to  take  the  carriage  out  a  few  times,  in 
order  that,  as  he  was  going  to  take  it  abroad,  it 
might  pass  the  Custom-house  as  a  second-hand 
carriage.  The  carriage  was  accordingly  sent  to 
And  used  by  A.  on  the  Sunday,  A.  i>aying  for  the 
hire  of  the  horse  and  man.  A.  afterwards  refused 
to  take  or  pay  for  the  carriage  : — Held,  that 
there  was  a  sufficient  acceptance  of  the  carriage 
by  A.  before  Sunday,  the  15th  of  November, 
within  29  Car.  2,  c.  3,  s.  1 7,  to  entitle  the  plain- 
tiff to  recover  upon  a  count  for  goods  bargained 
And  sold.    Beaumont  v.  Brengeri,  5  C.  B.  301. 

Contract    within   Statute    of  Frauds.]  —  A 

plea,  that  the  contract  declared  upon,  bdng  a 
contract  which,  under  the  Statute  of  Frauds,  re- 
<iuired  the  defendant's  signature,  was  entered 
into  with  the  plaintiff  on  a  Sunday,  in  the  way 
of  the  plaintiff's  ordinary  business,  is  not  sup- 
ported by  evidence  that  jthe  contract  was  signed 
and  delivered  by  the  defendant  to  C.  on  a  Sun- 
day, and  delivered  by  0.  to  the  plaintiff  on  a 
subsequent  dav.  Norton  Y.  Powell,  4  M.  &  G. 
42. 


Cloak-room  at  Railway  Station.] — A  passenger, 
arriving  in  London  by  railway  on  Satuiday 
evening,  left  a  portmanteau  at  the  luggage  and 
cloak  office  of  the  company,  on  the  up-platform 
of  tha  Paddington  station/and  on  paying  2d,  re- 
ceived a  ticket  acknowledging  the  receipt,  with 
printed  conditions,  among  which  was  a  notice 
that  the  company  v/ould.not  deliver  up  luggage 
except  to  persons  producing  the  proper  re- 
ceipt. On  Sunday  evening,  intending  to  leave 
London  by  another  railway,  he  came  to  the  Pad- 
dington station  for  his  portmanteau,  and  found 
the  office  shut.  After  some  time  he  was  told  by^ 
a  porter  that  the  superintendent  was  on  the  other 
side ;  whereupon  he  went  across  to  the  down 
platform,  from  which  a  train  was  starting,  and 
the  superintendent  sent  a  porter  >vith  a  key  of 
the  office,  and  he  obtained  his  portmanteau.  He 
was  thus  delayed  forty  minutes,  and  prevented 
from  leaving  London  by  railway  that  night : — 
Held,  that  by  the  ticket  the  company  was  bound 
to  deliver  up  the  portmanteau  on  Sunday  as  well 
as  on  other  days  on  a  reasonable  request  and  with- 
in a  reason  able  time  ;  and  that  whether  there  had 
been  an  unreasonable  delay  was  a  question  for 
the  jury.  Stallard  v.  Great  Western  Jlailtcay 
Companij,  2  B.  &  S.  419  ;  31  L.  J.,  Q.  B.  137. 

III.     PROFANATION. 

Place  of  Entertainment— What  is.] — A  com- 
pany incorporated  by  an  act  of  parliament  was 
the  owner  of  the  Brighton  Aquarium,  a  building 
which  consisted  of  chambers  below  the  level  of 
the  ground,  and  a  terrace  above.  The  chief  part 
was  used  as  an  aquarium,  filled  with  glass  tanks 
for  the  exhibition  of  marine  fish  and  animak. 
The  whole  was  open  to  the  public  on  Sunday  on 
the  payment  of  6//.  each  person.  A  band  played 
sacred  music  on  the  evenings  of  Sunday,  and 
programmes  were  issued,  stating  what  music  the 
band  would  play,  and  at  what  time  the  fish  would 
be  fed.  An  action  having  been  brought  against 
the  company  to  recover  a  penalty  under  21  Geo. 
3,  c.  49,  s.  1,  for  keeping  open  a  place  of  enter- 
tainment or  amusement  on  the  Lord's  Day  or 
Sunday  : — Held,  that  the  aquarium,  under  these 
circumstances,  was  a  place  of  entertainment  and 
amusement  within  the  statute.  Warner  v. 
Brighton  Atjuarivm  Compang,  10  L.  R,,  Ex. 
221  ;  44  L.  J.,  Ex.  175,  u.  ;  S.  P,  Tcrr^  v. 
Brighton  Aquarium  Otmpaug,  10  L.  R.,  Q.  B. 
306  ;  44  L.  J.,  M.  C.  173  ;  32  L.  T.  458. 


Science  Lectures.] — A  place  duly  and 


honestly  registered  as  a  place  of  public  worship 
(though  that  worship  is  not  according  to  any 
established  or  usual  form),  in  which  no  music 
but  sacred  music  is  performed  or  sung,  where 
nothing  dramatic  is  introduced,  where  the 
discourses  delivei*ed  are  intended  to  be  instruc- 
tive and  contain  nothing  hostile  to  religion, 
where  the  object  of  the  promotei-s  may  be  either 
to  advance  their  own  views  of  religion,  or  as  they 
allege  "  to  make  science  the  handmaid  of  reli- 
gion," is  not  a  place  **  used  for  public  entertain- 
ment or  amusement "  on  the  Lord's  Day  within 
21  Geo.  3,  c.  49,  s.  1.  Barter  v.  Langleg,  4 
L.  R.,  C.  P.  21  ;  33  L.  J.,  M.  C.  1  ;  19  L,  t.  321  ; 
17  W.  R.  254. 

The  fact  that  payment  is  required  for  ad- 
mission to  a  reserved  portion  of  the  place,  the 
doors  being  open  gratuitously,  does  not  deprive 
the  promoters  of  the  protection  of  1  Will.  &  M» 
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flcss.  1,  c.  18,  continued  by  21  Geo.  3,  c.  49,  s.  8. 


IV.    SERVICE   AND    EXECUTIOX   OF 
PROCESS  AND  PROCEEDINGS. 

Indictable  Offences— Exception.]— The  excep- 
tion in  29  Car.  2,  c.  7,  s.  6,  extends  to  all  indict- 
able offences,  and  is  not  restricted  to  treason  and 
felony,  and  such  misdemeanors  as  involve  an 
actual  breach  of  the  peace.  Itawlttui  v.  Ellis, 
16  M.  &  W.  172  ;  16  L.  J.,  Ex.  6  ;  10  Jur.  1039. 

Serrioe  of  Process.] — The  service  of  process  on 
a  Sunday  is  absolutely  void,  and  cannot  be  made 
good  by  any  subsequent  waiver  of  the  defendant 
foy  his  not  objecting  till  after  a, rale  to  plead 
given.     Taylor  v.  Phillips,  3  East,  155. 

Where  a  declaration  in  ejectment  was  left  at 
the  house  of  a  tenant  on  Saturday,  and  received 
by  him  on  the  Sunday : — Held,  that  this  was 
service  of  process  on  a  Sunday,  and  void.  Dot 
<1.  Warren  v.  2lo(f,  8  D.  &  R.  342  ;  S.  P.,  Good- 
title  d.  Mortimer  v.  Xotitle,  2  D.  &  R.  232 ;  8,  C\ 
nom.  Doe  v.  Roe,  5  B.  &  C.  764. 

Service  of  notice  of  plea  filed  on  a  Sunday  is 
void.    Uoherts  v.  Monhhouse,  8  East,  547. 

So  service  of  a  notice  to  produce  on  a  Sunday 
is  bad.  Huglies  v.  Dudd,  8  D.  P.  C.  315  ;  4  Jur. 
150. 

When  a  fi.  fa.  had  been  executed  on  a  Sunday, 
and  the  execution  had  been  abandoned  the  next 
day: — Held,  that  an  entry  on  the  following 
Thursday  to  execute  a  distress  warrant  was  not 
invalid.  Pcrcival  v.  Stamj?,  23  L.  J.,  Ex.  25  ;  9 
Ex.  167. 

The  defendant,  who  was  in  custody  at  Cam- 
bridge, received  an  order  on  Saturday  for  his 
discharge ;  this  was  forwarded  to  the  under- 
sheriff,  at  Wisbcach.  On  the  next  day,  Sunday, 
the  gaoler  received  a  warrant  of  detainer  under 
a  ca.  sa.,  which  had  been  issaed  the  day  before  : 
— Held,  that  the  sheriff  was  entitled  to  detain 
the  defendant  for  a  reasonable  time  after  the 
receipt  of  the  order,  for  the  purpose  of  searching 
his  office  for  writs  ;  and  that  the  defendant  was 
not  entitled  to  his  discharge  on  the  ground  that 
the  service  of  the  warrant  on  Sunday  was  void. 
Samuel  v.  Duller,  1  Ex.  439 ;  17  L.  J.,  Ex. 
34. 

Arrest.] — Where  a  prisoner  has  been  arrested 
on  a  Sunday,  a  subsequent  detainer  by  another 
party,  without  collusion,  is  not  vitiated  by  the 
illegality  of  the  original  arrest.  Itamsden,  In,  re, 
15  L.  J.,  M.  C.  113.  See  Iloojter  v.  Lane,  6  H.  L. 
Oas.  443. 

By  5  &  6  Will.  4,  c.  76,  s.  60,  the  town  council 
may  apply  to  justices,  against  a  town  clerk,  to 
compel  him  to  deliver  up  books,  papers  and 
writings  in  his  custody  ;  and,  upon  his  refusal, 
they  are  required  "  to  commit  such  offender  to 
the  common  gaol "  until  he  shall  have  delivered 
up  such  books,  papers  and  writings.  The  return 
to  a  habeas  corpus,  directed  to  a  county  gaoler, 
stated  that  E.  was  delivered  into  his  custody, 
under  a  warrant  of  two  justices,  obtained  by  a 
town  council,  for  not  delivering  up  accounts  and 
vouchers  in  his  custody  as  town  clerk  ;  and  that 
whilst  he  was  in  custody  another  warrant,  under 
the  hands  of  the  same  justices,  and  at  the  in- 
stance of  the  same  parties,  was  lodged  with 
him  : — Held,  first,  that  the  breach  of  duty  pro- 


vided for  in  s.  60  was  not  an  offence  within  the 
exception  in  29  Car.  2,  c.  7,  s.  6  ;  and  therefore 
the  arrest  (which  was  shewn  by  affidavits  to  have 
been  on  Sunday)  was  illegal.  Eggington,  Ke 
parte,  2  El.  &  Bl.  717  ;  23  L.  J.,  M.  C.  41  ;  18 
Jur.  224. 

Testing  a  Writ.] — A  writ  of  summons  tested 
on  a  Sunday  is  a  nullity  ;  but  a  copy  tested  on  a 
Sunday,  and  service  thereof  (the  writ  being 
correctly  tested),  are  merely  irregular,  and 
the  irregularity  will  be  waived  by  laches. 
Corrall  v.  Foulkes,  2  B.  C.  Rep.  262  ;  5  D.  &  L. 
590. 

Votioe  of  Appeal.] — Service  of  a  notice  of 
appeal  on  Sunday  would  be  void,  lleg,  v. 
Middlestex  (Justices),  3  New  Sess.  Cas.  152  ;  2 
B.  C.  Rep.  271 ;  17  L.  J.,  M.  C.  Ill  ;  11  Jur. 
434. 

Votiees.]— The  6  &  7  Vict.  c.  18,  s.  4,  enacts, 
that  persons  desirous  of  being  put  upon  the 
register  of  voters,  shall  give  or  send  to  the  over- 
seers, on  or  before  the  20th  of  July,  a  notice  in 
writing  J  the  20th  of  July  happening  to  be  a 
Sunday : — Held,  that  the  notice  might  legally 
be  given  upon  that  day.  Hawlifigs  v.  West 
Derby  iOrerseers),  2  C.  B.  72  ;  15  L.  J.,  C.  P. 
70 ;   S.  P.,  Colcille  v.  Lewes,  2  C.  B.  60. 

Deliyery  of  Vomination  Paper.]— By  an  article 
of  the  general  ordei-s  of  the  poor-law  board,  the 
nomination  pai)crs  on  the  election  of  guardians 
shall  be  sent  to  the  clerk  of  the  guardians  after 
the  14th  and  on  or  before  the  26th  March  ;  and 
by  another  article,  when  the  day  for  the  per- 
formance of  any  act  relating  to  the  election  of 
guardians  shall  be  a  Sunday,  "  such  act  shall  be 
performed  on  the  day  next  following,  and  each 
subsequent  proceeding  shall  be  postponed  one 
day  :" — Held,  that  the  delivery  of  a  nomination 
paper  to  the  clerk  on  the  26th  March,  being  Sun- 
day, might  be  treated  as  a  delivery  on  the  Mon- 
day following,  and  was  valid.  Westltury-on' 
Serern  Union,  In.  re,  4  El.  &  Bl.  314  ;  S.  C,  nom. 
Ileg,  V.  Poor  Law  Commissioners,  1  Jur.,  N.  S, 
251. 

Of  Proeess — By  Post.] — Delivery  of  process  by 
post  on  Sunday  is  not  service  of  process  within 
the  statute,  ih'g.  v.  Leominster,  2  B.  &  S.  391  ; 
31  L.  J.,  M.  C.  95 ;  8  Jur.,  N.  S.  793  j  6  L.  T. 
216. 

Votice  to  Quit.] — A  notice  to  quit,  given  on  a 
Sunday,  is  valid.  Sangster  v.  Xoy,  16  L.  T. 
157. 

IV.    PENALTIES  AND  CONVICTIONS. 

Jurisdiction  —  One  Penalty  for  a  Day.]  —  A 

person  can  commit  but  one  offence  on  the  same 
day,  by  exercising  his  ordinary  calling  on  a  Sun- 
day, contrary  to  the  29  Car.  2,  c.  7  ;  and  if  a  jus- 
tice of  the  peace  proceeds  to  convict  him  in  more 
than  one  penalty  for  the  same  day,  it  is  an  excess 
of  jurisdiction  for  which  an  action  will  lie. 
Crepps  V.  Durden,  Co^vj).  640. 

Xode  of  Beoovery —Distress.] — By  29  Car.  2, 
c.  7,  ss.  1,  2,  a  penalty  of  5*.  is  imposed  to  be 
levied  by  distress,  and  in  default  of  such  distress, 
or  in  cases  of  insufficiency  or  inability  to  pay 


2103 


SUNDAY. 


2104 


the  penalty,  the  offender  is  to  be  set  publicly  in 
the  stocks  for  two  hours.  By  11  &  12  Vict.  c.  43, 
s.  18,  the  amount  of  costs  is  to  be  specified  in  a 
conviction,  and  is  to  be  recoverable  in  the  same 
manner  as  any  penalty  adjudged  by  such  convic- 
tion is  to  be  recoverable.  A  conviction  under 
29  Car.  2,  c.  7,  s.  1,  adjudged  the  offender  to  for- 
feit and  pay  os,  and  lis,  costs,  and  that  the 
several  sums,  if  not  paid,  should  be  levied  by 
distress,  and  in  default  of  sufficient  distress  that 
the  party  convicted  should  be  set  publicly  in 
the  stocks  for  the  space  of  two  hours,  unless  the 
several  sums  should  be  sooner  paid  :— Held,  that 
the  conviction  was  bad,  as  the  justice  was  not 
warranted  in  adjudging  that  the  offender  should 
be  set  in  the  stocks  in  default  of  payment  of  the 
costs,  that  not  being  a  method  provided  by  29 
Car,  2,  c.  7,  for  recovering  the  pecuniary  penalty, 
but  a  substituted  punishment.  Beg,  v.  Barton ^ 
3  New  Scss.  Cas.  470 ;  12  Q.  B.  389  ;  18  L.  J., 
M.  C.  50  J  13  Jur.  232. 


Illegal  Order— Aotion  against  Jastioe.j 


— ^Under  the  conviction,  the  offender's  goods 
were  distrained,  but  the  conviction  was  after- 
wards quashed  on  account  of  the  illegal  alterna- 
tive as  to  confinement  in  the  stocks,  and  an 
action  was  brought  for  the  distress  against  the  | 
justice  : — Held,  that  the  justice  was  protected 
by  11  &  12  Vict.  c.  44,  s.  1,  and  that  s.  2  did  not 
apply  to  the  act  of  distraining  for  which  the 
action  was  brought,  being  one  which  the  justice 
had  jurisdiction  to  order.  Barton  v.  Bricktwll, 
13  Q.  B.  393 ;  20  L.  J.,  M.  C.  1  ;  15  Jur.  6GS, 
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